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CRIMINAL CODE REFORM ACT OF 1977 

NOVEMBER 15 (legislative day, NOVEMBER 1), 1977.-0rdered to be printed 

Mr. KENNEDY for Mr. MCCLELLAN, from the Committee on the 
Judiciary, submitted the, following 

REPORT 
[To accompany S. 1437] 

The Committee on the Judiciary, to which was referred the bill 
(S. 1437) to codify, revise, and reform title 18 of the United States 
Code, and for other purposes, reports fn.vombly thereon, with amend
ments, and recommends that the bill as amended pass. 

AJ."WENDMENTS l. 

S. 1437, as herein reported, is the committee's composite of the best 
features of the Report of the National Commission on Reform of 
Federal Criminal Laws,2 prior bills in the Ninety-Third Congress and 
the Ninety-Fourth Congress, and comments, suggestions and amend
ments received during hearings, conferences, and markups on the 
proposal. The report includes u. discussion of the 'provisions of each 
section of the bill as amended by the Committee. 

GENERAl; STATEMENT 

On May 2, 1977, Senator McClellan (for himself and Senator 
Kennedy) introduced in the 95th Congress S. 1437, to be cited as the 
"Criminal Code Reform Act of 19'17". 

Five days of hearings were held on S. 1437 on June 7, 8, 9, 20, and 
21, 1977, to supplement prior extensive hearings on criminal code legis
lation. Witnesses included a number of Senators, the Attorney Gen
eral, former Gov. Edmund G. Brown of Califo1'llia, former Senator 
Roman L, Hruska, Prof. Louis B. Schwartz, members of the Judicial 

1 In the Interest of economy, the Committee decided not to list nnd number the nmend
men ts In the report. 

• Herelnnfter cited ns Nntional CommIssion. 

(1) 
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Conference of the United States, representatives from the executive 
branch of the Government, and other prominent authotities from the 
judiciary and academic fields on provisions relating to sentencing and 
codification generally. 

Senator McClellan has emphasized the nation's need for timely 
reform and warned of t.he dangel' that inaction could bear for the 
li~erties the' criminalla w is designed to protect: a 

Our people today are restless with the administration of 
Justice, Federal and State. Reform is now timely. If we delay 
reform too long, we run the real risk that the prIce of delayed 
reform may be that the framework of civil liberty and federal
ism embodied in our Oonstitution and Bill of Rights will be 
condemned and demolished by those seeking to achieve only 
efficiency in the operation of our system of criminal justice. 
We cannot permit that to happen. ' 

Mr. President, we must recognize that there are those who 
would adopt any change that might promise relief from the 
ills that beset our system of criminal Justice. Expediency, not 
sOlmd judgment, is nU that seems to occupy their minds. To 
them I would recall the words of Dean Pound: 

[I]n criminal law, as everywhere else in law, the problem 
is one of compromise; of balancing conflicting interests and 
of securing as much as may be with the least sacrifice to other 
interests. (R. Pound. Criminal Justice in the American City, 
18 (1922). 

In my judgment, howeyer, we cnn enact a new Code with
out sncrificing either our liberty or om serurity. The task will 
not be easy; the road will b<:> hard. But with a spirit of good 
will, compromise, and cooperation on the part of all, if can 
be done. 

The bill can be regarded as n truly momentous advance toward ful
fillment of I)ne of the most hasic o<:>mands of our society, 1!iz., justice 

. in the administration or the criminal law. As Senator Hruska has 
stated: 4 ,r 

The revisiol), reform and codification of the Federal crim
inal law is universally conceded to be imperatiye. For too 
long' now our efforts to protect life and property, human rights 
and'domestic tr.anquility have been hobbled by th~ most 
fundamental element of the criminal justice system, the law 
itself. 

In a similar vein,' Senator Kennedy stated at the till}.e S. 1437 was 
introduced: 5 

The Criminal Code Reform Act of 1977 con~titutes the 
most important attempt in 200 years to reorganize and stream
line the administration of Federal criminal justice. It is a 
major undertaking, of critical importance to our people. As I 
have repeatedly stated in recent months, I view this legisla
tion as the cornerstone of the Federal Governm~nt's commit-

n 110 Oong. Ree. 8567 (Janunry 1'2. 197'3 (dally ed.». 
4 119 Congo Ree. S '5777-8 5791 (Mnrch 27. 1972 (dally ed.». 
G 123 Congo Ree. S 6838 jMay 2, 1977 (dallye(l.». 
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ment to the critical problem of crime in America. I believe 
it is the key to progress on every other front, and that is 
why I have made this effort one of my principal legislative 
goals in the current Congress. 

This legislation follows in the wake of various State code 
recodifications. Since 1970, well oyer half the States have 
either reformed their criminal laws or are currently doing 
so. The Federal Government has a similar responsibility to 
act. Public attitudes reflect a growing sense of frustration 
at the inability of Government to deal with crime and the in
equities of our criminal justice system. We owe it to the 
public to 'Put our Federal house in order and to restore the 
confideJlce of .the people that WEl are makin,g progress once 
again. 

The ne~d for extensive reform of the Federal criminal laws is 
apparent. Present statutory criminal law on the Federal level is often 
a hodgepfldge of conflicting, contradictory, and imprecise laws with 
little rellavance to· each other or to the state of the criminal law as It 
whole.6 It unnecessarily burdens the responsibility of assuring every 
mnn of knowing what he may do and what he may not do. 

In his discussion of the need for penal code reform throughout the 
nation, Professor Herbert Wechsler aptly expressed the profound 
impact that the penal law has on our daily lives: 1 

Whatever. view one holds about the penal law, no one will 
question its importance in society. ThIS is the law on which 
men place their ultimate reliance for protection against all 
t~e deepest injuri~s tJlIlT, human conduct.(!an .inflict .on indi
VIduals and InStItutIOns. By the saine token, penal law 
governs the strongest force that we permit official agencie~ 
to bring to .bear on individuals. Its promise as an instrument 
of safety is matched only by its power to destroy. 
If penal law is weak Or ineffective, basic human interests 

are in jeopardy. If it is harsh or arbitrary in its impact, it 
works a gross injustice on those caught within its coils. The 
law that carries such responsibilities should surely be as 
rational and just as law can be. Nowhere in the entIre legal 
field is more at stake for the community, for the individual. 

The criminal justice system does not, of course, depend on substan
tive law alone. The administration of the law, the character of the 
people dealing with it, and other fundamental aspects of the criminal 
justice process are all important elements. But each of these elements 
is highly dependent upon tIl(> existence of rationally conceived and 
c1early formulated criminal statutes. It is the substantive law that 
is at the core of efforts to foster widespread belief that the government 
alid the spcial order deserve credence, respect, and loyalty. 

• See Statement or Hon. RIchard H. Polf. VIce {!halrman. National CommIssion. on 
Rl'form of Fl'dl'rnl Crlmlnnl T'RWS In HeRrlngR bl'forl' til" Subrommlttee on CrlmlDal 
Lnws and Procedures of the Senate CommIttee on the Judiciary, Reform of the Federal 
Crlmlnnl T,nw. 9~d-9ail Congo (Ill'relnnftl'r cited n~ HenrlngR). p. '102. 

7 H. Wechsler, TIle Ohallenge of a Model PenaJ Oode, 65 Harv. L. Rev. 1097. 1098-1099 
(1952). . 
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Need for reform 
Unlike several of the States,S and unlike most of the other countries 

of the world, the United States has never enacted a true "criminal 
code." True, there have been several consolidations and revisions. The 
criminal statutes have been consolidated, reordered, and revised tech
nical1y in 1877 (Revised Statutes), 100D (35 Stat. 1088), and 1948 (62 
Stat. 683). However, corrections were, by and large, hmited to elimi
nating gross inconsistencies. As a result, the Federal criminal law 
has always remained a consolidation-a body of law drafted by differ
ent groups to deal with diverse problems on an ad hoc basis-rather 
than a uniformly drafted consistently organized code. 

Not surprisingly, the absence of a general substantive reform has 
left us with complex confusing and even conflictinO' laws and pro
ce~ures thatz all.too ,fro/luentlYl b8;v~ aggravated problems ~ssociate.d 
WIth rendermg JustIce to the mdlvldual as well as to SOCIety. This 
neglect bas posed n congeries of major problems. 

First and foremost is the uncertainty in the law that has developed. 
- in-eerlain-al'eas, the CDnrts of appeals are divided and enforce a differ

ent "Federal" law in various regIOns of the country. An example is the 
insanity defense. Because the Supreme Court has not chosen to rule on 
the matter, the circuit courts have been free to adopt an insanity test 
Bua Bponte. As the National Commission pointed Ollt, where the type 
of insanity test adopted by a court of appeals can be discerned, it is 
possible to discover at least five different formulas used in the eleven 
circuits.o Another example has been cited ~ Justice Richard H. Poff 
of the Virginia Supreme Court, formerly Vice ChairIJian of the N a
tional Oommission: 10 

[W]e have innumerable statutes dealing with s)lch basic 
u Henses as theft f1,nd fraud. They are scattered ab,Out hither 
lmd yon among various titles of the United States Oode, and, 
although they may deal with essentially the same Irind of mis
conduct, it is rare to find two that read alike. This results in 
conflicting court interpretations as the judiciary grapples 
with differing sta"utory formulations of the same underlying 
offense, and, of coul'se, this makes for uncertaiI~ty in the law. 

The uncertaint;v is not confined though to differing interpretations 
of the same statute. It runs throughout the Federal criminal code 
where one word is used in a number of statutes. For example, the term 
"willful" has been construed by the courts in a variety of ways, often 
inconsistent and contradictory, The courts have defined II "willful" 
act as an act done voluntarily as distinguished from accidentally, an 
act done with specific intent to violate the law, an Mt done with bad 
purpose, an agt done without justifiable excuse, an act done stubbornly, 
an act done without grounds for believing it is lawful, and an act done 
with careless disregard whether or not one has the right so to act.u 

8 For status of litlbstantlve law reviSion, see Hearings. Part XII. p. 296. 
• See Working Papers, Natlona.l CornmiRslon on Retorm of Federal Criminal Laws, pp. 

220-234 (1070) (hereinafter clted as Worldng Papers). 
l.O Hearings, p. 102. 
11 See, e.g ... Sorews v. United States, 325 U.S. 91 (1945)-; Spies v. Unite'tl states, 311 

U.S. 492 (1943) ; United State8 v. Murdock, 290 U.S. 389 (1933) and cases cited therein; 
Working Papers, pp. 148-151. 
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Nothing has so distorted Federal criminal law as the le~islative 
practice of defining Federal crimes in such a way as to make Jurisdic~ 
tional requirements an element of the offense. This confuses the con~ 
duct proscribed with the Federal power to prohibit the conduct. Ques
tions inevitably arise as to whether the culpability element modifies 
tlie'jurisdictional element, thereby causing confusion about what con
duct is actually proscribed. For example, an individual may actually 
engage in a fraudulent scheme of national scope but because he did 
not know (the culpab,ility element) of the transportation in inter
state commerde (the jurisdictional element) he cannot be prosecuted 
under Federal''law.12 Because particular jurisdictional pegs have been 
adopted for each o:tl..:mse to satisfy then perceived needs, the present 
approach also tends to leave irrational gaps and inconsistencies in the 
applic1ttion of Federal criminal laws. Conviction for the commission 
of a fraudulent scheme may depend on whether the mails or the tele
phone is used.13 

Like a prism, present law also diffracts one offense into a spectrum 
of offenses, one distin@;uished from another only by different juris
dictional qualities, and then scatters them throughout the various 
provisions of Federal law. Thus, theft is currently split into theft of 
government property, theft ·of the mails, theft from interstate com
merce, etc. The interpretation and application of multiple statutes 
inevitably result in inconsistencies, loopholes, and hyperteclmicalities. 

The sentencing structure of present Federal criminal law also 
cannot escape criticism. Indeed, it is riddled with irrationality and 
inconsistency. In title 18 alone, there are no fewer than seventeen 
different maximum terms, apart from the death penalty, and fourteen 
different fine levels. Only occasional1y, as if by accident, are fines 
reJated to the amount of injury inflic~d or gain realized by tl;le 
offender, and then the ratio of fine to amount Involved may be one
to-one, two-to-one, or three-to-one. Grading of offenses is also erratic. 
Similar ronand is orten treated with gross disparity. For example, 
robbery of a Federally insured bank carries a m" .imum term of 20 
years while robbery of a Post Office carries a 10 year maximum sen
tence.14 In plain terms, the present penalty structure offends the pre
cept of equality before the law. 

The shortcomings of the present Federal criminal law do not cease 
with a consideration of statutory law. Many of the most important 
sections of th£' law do not appear at an in statutory form. Such areas 
as the definition of presumptions, the requisite states of mind for 
culpability, the substantive law of conspiracy, and other areas have 
never been fully codified. As a result, the 1;lnderstanding of the law is 
made more burdensome, the law is often unclear, and in some cases it 
is inconsistent. Furthermore, while these issues are often central to 
the determination of criminality, the elected representatives of the 
people have never effectively participated in the fundamental choices 
of penal policy posed by these issues. 

"Compare United States v. Tannuzzo. 174 F.2d 177 (2d Clr.), cert. denied 338 U.S. 
815 (1949). and UnltccZ States v. Sherman, 171 F.2d 619 (2c1 Clr. 1948), cert. denied 337 
U.S. 931 (1949), with Wilkerson v. United States, 41 F.2d 6114: (7th Clr. 1930). cert. 
denll'd 282 U.S. 894 (l1l31). 

13 See Working Pnpers, pP. 40-41. 
"18 U.S.C. 2113(d) ; 18 U.S.C. 2114. For a partial catalogue of other Inconslstencles, 

see Working, Paper/J, pp. 1240-1249. 
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In short, the Federal pena] law as a whole reflects the neglect with 
which it has heen treated for so long. Because of its lack of clarity, con
sistency, and comprehensiveness, it ter;d!? to undermine the very sys
tem of justice of which it is the foundati"on. 
The proposed Oriminal Oode-S. 1437, as reported 

The Committee strongly believes that the time has come to create, 
for the first time since the fonnding of onr nation, a systematic, con
sistent,and comprehensive Federal criminal code to replace the hodge
podge that now exists. S. 1437, as reported, is designed to fulfill this 
purpose. The Committee makes no pretense that enactment of S. 1437 
as the Federal Criminal Code' will be a panacea. In an undertaking 
of this size, there are bound to be some flaws. But as Mr. Justice 
Cardozo once remarked: 15 

The flaws ... [are] in every human institution. Because 
they are 'not only there but visible, we have faith that they 
will be corrf'eted. There is no assurance that the rule of the 
majority will be the expression of perfect reason when em
bodied in constitution or in statute .... The tide rises and 
falls, but the sands of error crumble. 

The Committee is convinced that S. 1437, as reported, will be a ra
tional, integrated code which is both workable and rE',sponsive to the 
demands of our highlv complex twentieth-centnry society. It will be 
a systematic, sensible, "and comprehensive penal policy for the United 
States. 

The bill is divided into six titles. Title I would amend title 18 of the 
United States Code by replacing it with a new Code. Title I is the 
heart of the bill and consists of a thorough revision of substantive 
Federal criminal law and its codification into an integrated Federal 
Criminal Code, and a reorganization and revision of the adminis
trativE', and procedural sections in present title 18 of the United States 
Code. Titles II and III of the bill consist of amendments to the Fed
eral Rules of Criminal Procedure and to title 28 of the United States 
Code, respectively. Title IV of the bill contains general provisions in
cluding those dealing with severability and the effective date of the 
legislation. The effective date is delayed for two veal'S to afford Fed
eral judges, other officials, defense 'counsel, legal scholars, and the 
community at large ample time to prepare for a facilitated conver
sion to the new Code. 

Among the basic features of the Code as embodied in S. 143'r,..as 
reporten, are the following: . 

(1) Unli~e exis.ting title 18, th~ Code is comprehens~ve as to~el,onJes. 
An Federal felomes, many of whICh are presently codlfien outl?lde tItle 
18, will be int<,grated into the new Code. Obsolete or'unuseahhi sections 
are eliminated. ' . 

(2) The proposed Code provides an integrated system for Fenf'ral 
criminal law. As such, definitions of offenses in one part are considered 
in relation to general provisions and definitions of terms in. relation 
to the sentencing system. that appear in other parts. Where terms recnr 
throughout the Code, they are defined in order t9 avoid inconsistent 

~ The Nature 01 the cTluflofal Process,.nt 177 (1921). 
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and confusing interpretations. The Code thus provides a common 
dictionary to make it understandable on its face. Tha bill's treatment 
of culpability, the mental element of an offense, is a striking example. 
Instead of 79 undefined different terms, or combinations of terms, 
presently found in title 18, the Code uses four defined terms
intentional, lmowing, reckless, and negligentr-to describe the state of 
mind. This treatment is useCl throughout the Code. 

(3) Every effort has been made to draft offenses simply, uniformly, 
and precisely. Verbose or technical language and endless examples 
have been avoided. Instead, a conscious effort was made to speak in 
common English. To avoid the temptations to appellate litigatIOn that 
can flow from different linguistic patterns, a standard and uniform 
format was developed for all of the specific offenses in the proposed 
title 18. . 

(4) The question of what criminal behavior triggers Federal juris
diction is entj.rely divorced from the question of what is criminal con~ 
duct. Amon~ the numerous advantages to this approach are clarity of 
drafting, u,uformity of interpretation, arid consolidation of numerous 
existing ojfenses consisting of basically the same type of conduct. For 
example, I approximately 70 theft offenses under current law-each 
written rn a different fashion to cover the taking of various kinds of 
proper,ty in different jurisdictional situations-have been replaced by 
a single section. Almost 80 forgery, counterfeiting, and related offenses 
have/been replaced by five sections. About 50 statutes involving per
jury and false statements have been consolidated into four sections, 
an<;l approximately 70 arson and propert.Y destruction offenses have 
be~nreduced to four. In addition to the elIminat.ion of the multiplica
tUm of offens(:;s, this change in the treatment of jurisdiction allows the 
tailorin~ of punishment to the specific conduct engaged in because the 
focus ot the statutes is on the criminal misconduct instead of the 
'breach of a jurisdictional factor. 

(5) The sentencing system is entirely revamped. The chaotic variety 
of existing terms of imprisonment and penalties is replaced by a 
system WIder which offenses are classified into nine categories 
for sentencing purposes. As a result, existing anomalies can be obvi
ated and penal sanctions can appropriately reflect the seriousness of 
the offense according to contemporary standards. 

While each of these features basically results from the effort 
at codification and revision, the proposed Code is more than that. 
It is an effort at reform as well, and, in this respect, some new offenses 
are created and some existing offenses drafted m a way to make them 
more effective. In brief, some of these reforms include the following: 
F erleraZ jurisrliotion 

The proposed Code takes a discriminating approach to jurisdiction. 
Rathel' than draft general jurisdictional bases made applicable to an 
offense by reference, S. 1437, as reported, drafts the jurisdictional 
base for each offense separately in order to insure that the jurisdic
tional reach of the offense extends only as far as necessary. 

The jurisdictional bases are drafted in recognition of the need to 
limit criminal jurisdiction to the specific needs and arens delineated 
by the Constitution and our traditions of faderalism. The Final Re-
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port of the National Commission 18 was greeted by substantial criticism 
\vith respect to its jurisdictional provisions, particularly its adoption 
of the so-called "pIggyback jurisdiction" concept under which Fed
eral jurisdiction over one offense carries on its back jurisdiction over 
other offenses committed by the defendant. It was sn!!lrested in the 
subcommittee's hearings that the Final Report's approach to jurisdic
tion could result in the Federal governmt:nt usurpmg the role of the 
States in enforcing criminal law. In response to that concern, S. 143'7, 
as reported, rejects general piggy-back jurisdiction. It emphatically 
rejects the notion of drastic encroachment on areas of State sover
eignty, whether by proliferating the number of jurisdictional bases or 
by radically expanding their applicability. S. 143'7, as reported, is 
carefully drafted so that there is little significant expansion over 
present law of the reach of the Federal power to investigate and 
prosecute crime and criminals, and where an expansion necessarily 
occurs, it is carefully circumscribed. 
]V kite collar mime8 

In order to combat white collar crime, several innovations are em
ployed. A consumer protection offense is created to allow more effec
tice prosecution of pyramid sales schemes. The mail fraud statute is 
strengthened and a consumer fraud section is included to assist 
in combatting hard-core consumer fraud. Jurisdiction for these 
offenses is extended to cover the use of instrumentalities of, or travel 
in, interstate commerce, as well as the use of the mails, in order to 
ensure that consumer fraud on the national scale is subject to Federal 
prosecution. Furthermore, these, as well as other provisions of the 
Code, have been made measurably more effective by raising fines to 
the degree that they can no longer be written off by an ofl'~nder as 
simply a cost of doing business. . 
Oivil Rights statute8 

The civil rights statutes are modernized and made more e;Tective in 
recognition of the legitimate interest of the Federal government in 
vindicating the civil rights of its citizens. Discrimination on the basis 
of sex is added to other forms of discrimination prohibit~d under cur
rent law. 
Organized crime offenses 

'fwo new offenses have been created in the organjzed crime area. 
The first makes it unlawful to operate a racketeering ilyndicate, that is, 
to lead organized crime. In this way, those who al'e the leaders of 
organized crime will subject themselves to criminal liability by that 
very fact. 

The second new offense in this area is called "Washing Racketeering 
Proceeds." It makes it an offense to "launder" the proceeds of 01'
gani?ed crime by investing the gains of organized crime in other bus
ness. All too often the phrase, "crime does not pay," is belied by 
organized criminals. Through their racketeering activities they mulct 

1. Final Report of the National CommIssIon on Reform of Federal CrIminal Laws (here
Inafter cited as Final Report). A recent artiple by the former Director of the NatIonal 
Commission reviews the jurisdictional and other major issues raised by the Final Report 
and its progeny. L. Schwartz. Reform 01 the FederaZ Or/minaZ Law8: I88ue8, Tactic8and 
Pr08pect8, 1.977 Duke L.J. 171. . 

/ 
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funds from their victims and then launder these proceeds through so
called "legitimate" businesses. By making. the laundering of these 
proceeds It crime, this offense is designed to strip away the financial 
fabric of organized crime. . 

The existing loansharking offense is broadened in ordeI to allow 
the more effective prosecution of those who prey upon the financial 
difficulties of others. 
The rape offense 

The proposed Code takes a more enlightened approach toward the 
offense of rape. The sex offenses apply without discrimination to both 
men and women. Rape and related offenses are defined to cover the non
intercourse so-called act against nature to permit prosecution for rape 
for compelling another to engage in such acts by force or threats. It 
rejects the requirements that the victim's testimony must be corrobo
rated before the offender can be convicted and limits the admissibility 
of evidence relating to prior or subsequent sexual behavior of the 
victim. In this sense, it treats rape victims like any other victim. In 
order to eliminate the situation where the rapist feels that he-or 
she-has nothing more to lose by killing his victim, the Code lowers 
the penalty for the basic rape offense to a grade less than that pro
vided for murder. 
Oampaign praotioe8 

A new offense is created in the wake of the 1972 Presidential cam
paign to prohibit sabotage of political campaigns. The offense confers 
Federal jurisdiction over a crime if it occurs during a Federal cam
paign with the intent to influence the outcome of the Federal election. 
Federal jurisdiction over the break-in of the Democratic headquarters 
in the vVatergate Hotel was purely fortuitous. Federal jurisdiction 
existed because the hotel is in the District of Columbia. If the same 
break-in had occurred in a party's headquarters in a State, the Fed
eral government would not have had jurisdiction. The proposed Code 
cures this defect by vesting jurisdiction in the Federal Government 
over any felony committed for the purpose of affecting a Federal 
election. 
The'sentencing system 

The reforms proposed by the jurjsdicti~nal and offense provisions 
would have little practical significance if they were unaccompanied 
by a realistic approach to the myriad of problems which arise once a 
person has been convicted of a Federal offense. As noted above, the 
sentencing part of the Code replaces existing anomalies with a rational 
system for distinguishing the degree of crIminal behavior while yet 
insuring uniformity. In addition to this general revision, several re
forms in the sentencing structure have been introduced. 

Two significant changes ar~ made with respect to corporations, 
unions and other organizations that engage in criminal activity. 'While 
a corp0ration and other organizations are ordinarily treated as persons 
in other areas of law, this fictional treatment breaks down when it 
comes to sentencing. Quite simply, the organization calmot be incar
cerated. The question then becomes what type of sentence will deter 

.. 



organizations \from engaging in crjminal conduct and properly reflect 
society's sense of justice. 

The first significant change is an increase in the fine levels for orga-
. nizations to reflect their greater capaeity to pay. All too often, current 

fines are just a ~ost of do~g business for the: corporation 91' union .. Th~ 
second change IS the creatIOn of a new sanctIOn-the "notlCe sanctIOn .. 
This sanction requires an organization found guilty of fraud to giv~ 
notice of the conviction to those innocent victims who may be entitled 
to file civil claims for damages. In this sense, the Code considers the 
victim as well as the criminal. . 

A sentencing guideline system incorporating a limited appellate re
view of sentences has been adopted to help deal with the problem of 
unwarranted, sent~n,cing,disparity, between ju~ges. The eyi~ence ,of~
warranted dISparItIes' In sentencmg, belabormg our crlmmal JustIce 
system presented to the subcommittee in its hearings justifies provi
sions for sentencing guidelines and the right to obtain review of sen
tences outside the guidelines. The Code also makes possible the 
imposition of determinate sentences. 
The Procedural part of the Oode 

The procedural part of the Code is more a consolidation and revision 
than a reform. This consolidation and revision of the existing provi
sions is designed to bring rationality and order to criminal procedure 
without, for the most part, making major changes. Several reforms are 
adopted, however. Major innovations are introduced in handling indi
viduals with mental disease or defects, insuring them treatment at all 
stages of the criminal process. The Code reflects recent thinking of 
Congress in the juvenile criminal justice area by incorporating with
out significant change the provisions of Public Law 93-415. The fine 
as a sanction for violation of Federal criminal law is made more ·ef
fective through collection proce<!JIres itesigned to treat fines ill ~ sim
i1ar manner to tax liens. Finally, new parole provisions are adopted 
to correlate the paroleyrocess with the sentencing proce~ and, in gen
eral, to reform pa;:ple procedures. Them provisions represent extensive 
work of the S)Jbcommittee on National Penitentiaries and incorporate 
the majo:jeatures of Senator Burdick's bill, S,. 1109 of the 94th Con
gress, epacted as Public Law 94-233, which created a Parole Commis
sion,.a system of parole regions, and a modern parole decisionmaking 
p~.ocess. 

Baclcground of the proposed FederaZ Oriminal Oode 
S. 1437, as reported, is the prod~ct of many years of hard work and 

careful thought by a large llumUeI' of distinguished and concerned 
people. Indeed, it represents 'an example of the best kind of joint 
legislative development by privateanu public bodies and iudividuuls. 

In a real sense, the proposed Federal criminal code as embodied in 
S.1437, as reported, has been in the germination stage for more than 20 
years. The bill can trace its lineage to the work of the American Law 
Institute, which, in 1952, began tIie planning and drafting of a "Model 

'Penal Code," and its Qhief reporter .published the substanccof the plan 
in a law review article, 'Wechsler, The Ohallenge of a Model Penal 
Oode,l1 

17 Wechsler. lJupra note 7. at 1097, 
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The fust concrete step leading to the introduction of S. 1437 then 
came in March of 1953, when the Council of the An1erican Law Insti
tute met and considered "Tentative Draft No.1" of a Model Penal 
Code. In commenting on those early beginnings, the chief reporter for 
the Model Penal Code, now the director of the American Law Institute, 
told the Subcommittee on Criminal Laws and Procedures in 1971: 18 

Preliminary studies left no doubt to us that the central 
challenge of the :pend law inhered in the state of our penal 
legislatIon. Viewmg the country as a whole, criminal law 

- consisted of an uneasy mixture of fragmentary and uneven 
and fortuitous statutory articulation, common law concepts 
of uncertain scope and a miscellany of modern enactments 
passed on an ad lioc basis and frequently producing gross dis
parities in liability or senten,..ce. . 

The Institute labored. for 10 years and in 1962, published the "Pro-
posed Official Draft" of a M:odel Penal Code.· , 

Several State le¢slatJlres during and, in the case of one State, be-
fore this same perIOd were also considering enacting a modern crimi
nal code. Louisiana broke the ground in 1942 by enacting the first 
modern American criminal code,19 itself the product of over 100 years 
of effort. Immediately subsequent to the development of the Model 
Penal Code, modern criminal codes were passed in Illinois, 1962; 
Minnesota, 1963 ; New Mexico, 1963; and Wisconsin-, 1965. 

'l'he next major step in the lineal progression toward the introduc
tion of S. 1437 was the legislative creation in New York State jn 1961 
of a Temporary CommissiOil on Revision of the Penal Law and Crimi
nal Code. The New York Commission prepared a code which, while 
differing in some respects from the Model Penal Code, clearly traces 
its lineage to the Institute's brilliant work. In signing the New York 
Revised Penal Law, Gov. Nelson A. Rockefeller ooserved: 20 

[The Code] reorganizes and modernizes penal provisions 
proscribing conduct which has traditionally been considered 
criminal in Anglo-Saxon jurisprudence. Related crimes are 
grouped together in logically related titles, definitions are 
more carefully prescribed.1 and a new scheme of sentencing 
is provided affording ample scope for both the rehabilitation 
of offenders and the protection of sooiety. In line with the 
Commission's objective, a system of penal sanction is achieved 
which protects society against transgressors, balanced with 
safeguards for persons charged with crime. 

A similar comment could be made of this bill. 
The noxt key step was taken by the Congress itself in 1966. In that 

year Public Law 89-801 was enacted, creating a "National Commission 
on Reform of Federal Criminal Laws," commonly called, after its 
distinguished Chairman, former Governor Edmund G. "Pat" Brow.n 
of CalIfornia, the "Brown Commission." The Commission was charged 
by the Congress to : 

Make a Iull!),nd complete review and study of the statutory 
and case law of the United States which constitutes the Fed-

III HearIngs. P. 522. 
10 Act 43 of 1942 . 
.. Governor's Memorandum of Approval, July 20, 1965. 



12 

eral svstem of criminal justice for the purpose of formu
lating

U 

and recommending to the Congress legislation which 
would improve the :Federal system of criminal justice. It 
shall be the further duty of the Commission to make recom
mendations for revision and recodification of the criminal 
laws of the United States, inc1udinO' the repeal of unneces
sary or undesirable statutes and such changes in the penalty 
structure as the Commission may feel will better serve the 
ends of justice. 

The Commission, on which Senators McClellan, Hruska, and 
Ervin of the Subcommittee on Criminal Laws and Procedure were 
privileged to serve, prepared its own draft recommendations, which 
also made important improvements, but followed lineally from the 
earlier works. The product of nearly three years of deliberation by the 
Commission, its advisory committee headed by then retired .T ustice 
Tom C. Clark, its able staff headed by Professor Louis B. Schwartz, 
andits consultants, the recommendations were submitted to the Con
gress and the President on January 7, 1971, in the form of a Final 
Report. The Report, some 364 pages in length, was tendered not as a 
final product but, as the CommisslOn noted in its letter of transmittal, . 
I),S a "work basis" to facilitate congressional choices. In fact, it served 
as just that for intensive and extensive hearings by the Subcommittee 
on Criminal Laws and Procedures. S. 1, as introduced on January 4, 
1973, in the 93d Congress, by Senator McClellan, joined by Senators 
Hruska and Ervin, derived from the draft of the National Commission 
in much the same way that the National Commission drp,ft derived 
from the New York RevIsed Penal Law and the Model Penal Code. 

A welcome next step came when the President of the United States, 
.on Jaml11,ry 16, 1971, issued a statement commending the Brown Com
mission'for its labors and directing the Department of Justice in-a 
simultaneous memorandttm to establish a spedal team of attorneys 
within the Department to work full time on the study of the draft and 
codification and to "work closely with appropriate congressional com
mittees and their staffs through the evaluation and recommendation 
process." The President declared in his statement: 21 . 

Over two centuries the :Federal criminal law£Jf the United 
States has evolved in a manner both sporadic.and haphazard. 
Needs have been met as they have arisen, Ad hoc solutions 
have been utilized. Many areas of cl'hninal law have been 
left to development by the courts 0:0. a case-by-case basis
a less than satisfactory means of d~veloping broad governing 
legal principles. ~ ; 
, Not unexpectedly with RllCh a process, gaps and loopholes 

in the strncture of Federal law have appeared; worthwhile 
statutes have been found on the books side by side with the 
unusable and the obsolete. Complex, confusing Ilnd even con
flicting, laws and procedures have all too often resulted in 
rendering jnstice neither to society nor to the accused. 

Laws that Me not clear, procedures that are not nnderstood, 
undermine the very system of justice of which they are the 
foundations. 

11 HearlngIJ, p. II. 
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In response to the President's directive to propose a thorough-going 
revisioi~ of the Federal criminal code, the Attorney General assem
bled a team of Department of Justice attorneys, most of whom had 
extensive, trial and appellate experience in Federal courts, into a Crim
inal Code Revision Unit within the Department of Justice. 

The- Unit maintained close contact with the J udieiary Committees 
of both Houses of Congress, with other concerned agencies of the Fed
eral government and with other divisions and offices within the De
partment of J~tice. By early 1973, the Unit had drafted Senate Bill 
1400, introdu~ed by Senators Hruska and McClellan on March 27, 
1973, as a bil~ to "reform, revise, and codify the sllbsbtntive criminal 
law.of the UnJted States ... ". S. 1400, like S. 1 in the 93d Congress, 
owed its principal indebtedness to the work basis supplied by the Na
tional Commission and to those elements of current statutory and case 
law that have prQved particularly effective. 

Both S. 1 in the 93d Congress and S. 1400,along with the N a
tional Commission's Final Report, were the subject of extensive 
hearings and cfforts of the Subcoinmittee on Criminal Laws and Pro
cedures. In February of 1971, the subcommittee began its hearings and 
studies on the recommendations of the National Commission. The hear
ings and$hldies continued over the-course of the 92d Congress and the 
93d Cpngress. "When the Final Report of the National Commission was 
released, the subcommittee sent out 6,000 letters to all State attorneys 
general, local and county district attorneys, professors of criminal law 
. and relatcsd fields, criminal defense attorneys, and private groups, ask-
ing for comments on the recommendations of the National Commission. 
A hearing record was compiled which ran over 8,000 pages of testi
mony, statements, and exhibits in 14 volumes. There were weeks of 
public hearings on the work of the National Commission, State experi
ence with criminal law revision, and various policy questions pre
sented by the Draft Code prepared by the National Commission, and 
S.l and S. 1400. In all, scores of witnesses gave testimony before, or 
submitted prepared statements to the subcommittee during these 
hearings. . 

On January 15,1975, Senator McClellan (for himself and Senators 
Hruska, Bayh,22 Eastland, Fong, Griffin, Mansfield, Moss, Scott of 
Pennsylvania, Taft, and Tower) introduced a criminal code bill in the 
94th Congress, again designated as S. 1, which brought together in a 
single bill a comprehensive criminal code drawn from the Brown Com
mission recommendations, S. 1 in the 93d Congress, S. 1400, and the 
extensive hearings cnd staff discussions in both the 92d and 93d Con
gresses. Following hearings on the measure, the Subcommittee on 
Criminal Laws and Procedures reported the bill, with amendments, to 
the full Committee on the Judiciary on October 21, 1975. The Com
mittee did not act in the 94th Congress largely due to controversy sur
rounding a relatively small number of issues. S. 1437 is thb result of 
efforts to identify and resolve in a spirit of give and take the conflict
ing views that surfaced in the previous Congress. 

Numbers (3!one do not do credit to the tremendous A.mount of study, 
discussion, and preparation that went into the presentations of a num
ber of the organizations which appeared or submitted comments. The 

.. On Septembel," 10, 1975, ISenator Bayh withdrew as a cospon'sOr. Congo 'Rec., p. S15705 
(da!lyed.). ' 
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organizations include: the Association of-the Bar of the City of New 
York the Amei-ican Civil Liberties Union, the .National Legal Aid 
and Defender Association, the National Council on CrimI.' and De
linquency, the New York. C~)Unty Lawy~l's Associa~i0!l' the National 
District Attorney's ASSOCIatIOn, the NatIOnal AssocmtlOn for the Ad
vancement of Colored People Legal Defense and Edncatio~l Fll~dj 
the National Association of Attol'neys Genera], the CommIttee for 
Economic Developmentl and the Amel'!can Dar Association's .Sec
tions of Taxation Antltl'Ust, CorporatIOn, Banklllg, and Busmess 
Law and a Speciai Committee of the Section of Criminal Law of the 
Ame~ican Bar Association. 

IiIl addition, a number of staff studies and surveys were undertaken 
by the Subcommittee on Criminal Laws and Procedures which have 
hivolved the sendin~ of questionnaires to various groups requesting 
spec:lalized informatIOn and suggestions. A mailing was made to dis
trict attorneys and public defenders in States having a bifurcated 
trial system in capital cases; a questionnaire was sent to an State and 
local wardens and correctional administrators on the utility of "good 
time" credits against prison sentences; a questionnaire was sent to all 
92 United States chief probation officers-which drew an 80 percent 
response rate-on aspects of probation; a letter was sent to the mental 
health departments of each of the 50 States setting forth all the pro
posed approaches to the problem of the criminal defendant who may 
be mentally ill; letters were sent to groups involved with Indian 
affairs and to the attorneys ~eneral of the States which now have In
dian country, requesting oplllions on the scope of Federal criminal 
jurisdiction over Indians; a questionnaire was sent to each Federal 
executive department, agency, and commission with jurisdiction over 
one or more offenses in the United States Code requesting an analysis, 
comparison, and evaluation of the impact of the proposed code on 
their work; a letter-questionnaire was sent to each of the professors 
of comparative law in the United States and to each of the foreign 
l~w divisions of the Library of Congr~ss req:uesting detailed informa
tIOn on the form and content of foreIgn crIminal codes. 

An additional word on the foreign law study, unique in depth and 
scope, may be in order, for the staff of the Law Library of the Library 
of Congress deserves special commendation for, in a relatively short 
pe:i~d of time, prepa~in~ detailed studies on the criminal law upd 
crIm!nal codes of 25 foreIgn coullt~ies; the comparative law study, 
p.ubhshed as Part III -C-Comparatl ve Law-of the hearings, has pro
vIded. t~e Committee with an appreciation of other nati~>.ns' approach 
to crImlllal law. 

Further, the Administrative Office of the Unit-ed States Courts 
prepared several volumes on the criminal businesJ' of the Federal courts 
and th~ impact of t~e proposed code. In r~j;urn, this study has been 
the 8ubJe.ct <?f. extensIve correspondence by the subcommittee with the 
Federal JudiCIary. An effort has also peell made to enlist the aid and 
support of. the relev'!-nt advisory cOJnmittees of the Judicial Confer
ence. In thIS connectIOn, the asslstjlnce of J ud O'es Albert B. Maris of 
~hiladelp?ia, and J. Edward J,.Illmbard, of N:w York, deserves ~pe
mal.mentlon. They have beel). most understandin~ and helpful. The 
NatIOnal Institute of Law;Enforcement and CrIminal Justice also 
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prepared several specific memoranda, and the Department of Justice 
bas Illade a special effort to work closely with till; Committee. 

The Committee also acknowledges with sJ?ecia1• appreciation the long 
labors of the former ranking minority member of the. Oommittee and 
of the Subcommittee on Uriminal Laws and Procedures, Senator 
Roman L. Hruska, to achieve a modern Federal Criminal Code. In 
the months of hearings and study conducted by the Subcommittee 
spalllling Senator Hruska's last six years in the Senate, he was tire
less in his dedication to the task. A.lthough no longer in the Senate, 
his efforts made progress to this point possihle and established him 
as a giant in the field of modern criminal law reform. 

In Lhe light of the muny and detailed' comments and criticisms thllt 
have arisen during the courqe of the hearings descrihed above, the 
Committee is reporting a bill that reflects many of these comments 
and criticisms. The Committee believes that the bill, as reported, is an 
extension and improvement over the earlier proposals. 

S. 1437, as reported, offers Congress its first opportunity in nearly 
200 years'to restructure Federal criminal law so as to better serve the 
ends of justice in their broadest sense-justice to the individual nnd 
justice to society as a ,,,,hole. Considering the vital issues of liberty 
and order involved, the Committee believes thnt it is long overdue 
for Congress to translate tbis proposal into reality. 



TITLE I 

CODIFICATION, REVISION, AND REFORM OF TITLE 18 

PART I.-GENERAL PROVISIONS AND PRINCIPLES 

Pnrt. I of the Federal Criminal Code is devoted to the general pro
'dsions and principles that are to be used primarily in enforcing the 
provisjmls on offenses in Part II. There are five chapters under Part I. 
Chaptel' 1 concerns general provisions; chapter 2 concerns jurisdic
tion; chapter 3 concerns culpable states of mind; chapter 4: concerns 
complicity i and chanter 5 concerns bars and defenses. 

Part J codifies much more than w;hat is currently codified in Federal 
law. This Part features a definition section that is much more com
prehensive than the definition sections now found in title 18 and 
the Federal Rules of Criminal Procedure. In virtually every respect 
the subject matters dealt with in this Part are treated in much 
greater detail than can be found now in Federal statutes. Particular 
attention has been given to defining the culpable states of mind ele
mental to criminal offenses, because, in the absense of any such precise 
~e~nit~on, ther~ has been .c0!lsid~rable and frequ~nt!y tr~ubl~some 
lItIgatIOn J}'Ver Issues of crImmal mtent. Under thIS Code It wIll no 
longer happen that. elements of criminal intent will be found to be 
implicit in criminal statutes or that the courts will have to construe 
vg.gue words of criminal intent such as "willfully." 

The provisions in this Part on complicity and on jurisdiction have 
more of a counterpart in existing statutes than the other general sub
jects but are nonetheless innovatIve in certain respects. For example, 
the approach to jUl'isdiction in chapter 2 represents a substantial 
departure from the approach taken under existing law in thnt juris
diction is not treated as an element of an offense. 

(17) 



Section 101. 

CHAPTER 1.-GENERAL PROVISIONS 

This chapter contains two sub chapters, the first covering matters 
relating to purpose and application of the proposed Federal Criminal 
Code, and the second dealing with matters relating to construction of 
the provisions within it. 

SUBCHAPTER A.-.--MATTERS RELA.TING TO PURPOSE AND APPLICATION 

(Sections 101-104) 

This subchaptf;lr opens with a section stating the general purpose of 
the proposed Federal Criminal Code. The subchapter also contains 
sectionssettin~ forth the general principle of criminal liability for the 
Code (sectio11102), the extent of application of the provisions within 
this proposed title (section 103), and a disclaimer to affect certain 
civil remedies and powers (section 104). 

SECTION 101. GENERAL PURPOSE 

Thi,$ section stands as a preamble to the Federal Criminal Code, 
stating in brief the 'answer to the basic qu('stions (1) what is the gen
eral purpose to be served by Federal criminal laws, (2) what are the 
.objectives to be served by the imposition of criminal sanctions, and 
(3) what are the goals of the procedural provisions. In short, this 
section seeks to identify and enunciate the fundamental principles 
underlying a Federal criminal justice system. 

There is no section like this one now in title 18. However, state
ments of purpose or le~islative policy are not unusual in Federal sta
tutes 1 and are not without practical significance. As discussed more 
fully below, t.he section may serve as a measure for the three branches 
?f ~overnment in discharging their responsibilities in the criminal 
Justlce system. 

The general purpose of the Federal Criminal. Code, as stated in 
this section, is to establish justice in the context of a Federal system. 
Government has no higher duty than to provide its citizens a safe I1nd 
secure environment for the enjoyment of their lawful pursuits. 1he 
lesson of history has been that such security cannot be provided except 
under a system of laws and in the spirit of justice. UncleI' our Federal 

1 See Working Papers, P. 4. Recent State penal. leglRlation bas contained Rtatemcnts ot 
purpose. E.g .. Del. Crim. ·Code Ann. § 11-201 (11)73) ; Ill. Rev. Crlm. Code, H 1-2 (1961) ; 
McKinney's N.Y. Rev. Pen. Law, § 1.05 (1967); 18 Consol. Pa. Stvt. Ann. § 104 (1973). 

(19) 
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.' system the several States bear the primary responsibility for exercis
ing the police powers of government, while the Federal government 
bears a secondary but nonetheless essential responsibility. 

The general purpose of establishing a Federal system of criminal 
justice is to be accomplished by certain, means: (1) by defining the 
proscribed conduct that affects Federal interests; (2) "by using appro
priate penal sanctions to the extent necessary to vindicate the applica
tion of Federal law; and (3) by establishing a system of fair and 
expeditious procedures from the investigatory through the penal 
stages. 

Subsection (a) of section 101 concerns the need for defining and 
providing notIce 2 of that conduct which indefensibly causes or 
threatens harm to those individual or public interests for which Fed
eral prote.ction, through the crimina~ ju~tice system, i~ apJ;H"opriate. 

SubsectIon (b) states the four obJectIvesl reprcsentmg the penal 
policy for the Federal system in imposin~ crIminal sanctiolls.8 Crimi
nal sanctions must be made available and used: (1) to deter the de
fendant and others from committing crime; (2) to protect the public 
from the offender; (3) to assure just punishment for the conduct; 
and (4) to promote the correction and rehabilitation of the offender, 
recognizing that imprisonment is generally not an appropriate means 
to promote suCh correction and rehabilitation. 

Subsection (c) concerns the need for establishing a system of fair 
and expeditious procedures (1) for investjgating complaints or allega
tions of criminal conduct, by. means that wHI lead to the identification 
of persons who have engaged in such conduct and that will safeguard 
persons who have not so engaged; (2) for determining who is guilty 
and for exonerating the innocent; and (3) for imposing merited sen
tences upon the guilty. 

This section can serve as a touchstone in the Federal criminal justice 
system. In its brief compass are to be found principles of wide appli
cation. It declares standards by which to measure future legisIatJ(,m, 
reminding that the measnres must be definitive and that the sn~ject 
matter must warrant Federal attention. It implicitly offers a rationale 
for the exercise of prosecutive di$cret.ion where a· Federal vio1ation 
occurs under such circumstances that the Federal interest is slight 
and the case is better left for State cognizance. It focuses the conSId
eration. of senten~ing .c<!nrts <?n the four generally raeognized ni.ms in 
se!lt~nc111g. Anc1lt enJo111s faIrness and ~Ispatch at every stage 111 the 
crImmaI JustIce process. In Sl1m, the sectIOn fixes the ultImate goals of 
the Federal Criminal Code and the outline of the system to be used in 
achieving those goals. The' workings of government under this title 
should be made to reflect the emphases laid 'P.own in this section. 

• "A crImInal IItntute must he lIufficlpntly Ilefinltf' to ~ve notice of the rPQulred conduct 
to one who would avoId Itll penaltle~. and to guM!! tile jllllgl' In !ts npplicntlon nnel the 
lawyer In dl'tendlng one chnrged wIth Its vlolntlfln.'.' ROlloo Motor l,ineR Ino v United 
State8. 342 U.S. 337, 340 (19fi2). See nll10 Un/ted States v. V"~tch·. 402 U.S. 62 (lil7i) : 
Unltecl Statu v. Harriss, 347 U.S. 612, 617 (l1J1i4'; United States v. Petrillo, 332 U.S. 
1. 8 (l1l47). • 

• See Working Papers, p. 4. 
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SECTION' 102. GENERAL PRINCIPLE OF CRIMINAL LIABILITY 

This section lists all the constituent elements that may possibly be 
involved in a Federal crime under title 18 of the United States Code. 
A title 18 offense is committed only if: (1) 1}- person engages directly 
or indirectly in or is responsible for conduct described as an offense 
in a section of Part II of the title; (2) the circumstances, if any, 
described in the section exist at the time of the conduct; (3) the 
results, if any, described in the 'section are caused by the conduct; 
(4) the states of mind described in the section, or required under 
chapter 3 of this title, exist with respect to tJhe conduct, circumstances, 
and results; and (5) no defense or affirmative defense that is properly 
raised exists as described either in the section or in an applicable 
general-provisions section, or as otherwise recognized by law. This 
section simply brings together recognized principles of la\v 4 and 
provides a general checklist for determining criminal liability. The 
phrase "directly or indirectly" is designed to underscore the concept 
that indirect conduct (e.g., lending money through a "straw man") 
is covered by the offenses throughout this Code. The phrase currently 
appears in a number of Federal criminal statutes, usually in connec
tion with prohibitions on various types of financial transactions.5 

SECTION 103.. APPLICATION 

S. 1437, as reported, will create the single title in the United States 
Code under which the great bulk of Federal criminal prosecutions will 
be instituted and maintained. The title is not, however, co-extensive 
with the need for congressional enactment of criminal laws, and the 
Committee recognizes that application of the provisions in this title to 
certain places or in certain contexts would be inappropriate as com
pared with existing sets of laws governing such areas or contexts. 
Accordingly, this section states that, except as may otherwise be spe
cifically provided, the provisions of the proposed Federal Criminal 
Code do not apply to prosecutions nnder any Act of Congress appli
cable exclusively in the District of Columbia, under the Canal Zone 
Code, or under the Uniform Code of Military Justice. 

SECTION' 104. CIVIL REMEDIES AND POWERS UNIMPAIRED 

This section provides that, except as otherwise provided, nothirig in 
this title shall affect either (1) the availability or terms of any CIvil 
or administrative remedy, (2) the power of a court to compel com
pliance ,,,ith its order, decree, process, writ, or rule by means of civil 
proceedings, or (3) the authority of a court to direct the compensation 
of a complainant for loss. It may be noted that the section specifically 
preserves the civil remedy for contempt of court (incarceration until 

4 For nn (!xtenl1pl1 dIscussIon of the prIncIple of legality, see WorkIng Papers, Pp. 4, 6-~. 
"Conduct" Is defined in sectIon 111 to include "any nct, any omIssion, and any posses
ston ..•. " "Act" Is defined In the same section to mean "a bodily movement or activIty . 
. . . " The latter definition Is Intended to inclnde speech and aR other bodlly movements 
and activities. . . 

• E.g., 18 U.S.C. 201. 405. 500. 600. 601. (l08. 794. ROll. 1082. 1461, 1462: 20 U.S.C. 
!S03. See also, United Statllll v. Ferrara, 451 F.2d 01 (2d Clr. 1971). 
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the individual is willing to obey the court's order). Otherwise t1le sec
tion makes clear that, while the criminal laws are enforced primarily 
to vindicate the interests 01 the people as a whole, the interests of the 
individual victims of crime are also to be served, and the victims of 
crime, including the government, may be entitled to civil forms of 
redress for conduct that has been punished under the criminal law. 

SUBCHAPTER B.-1t;[ATrERS RELATING TO CONSTRUCTION 

(Section 111-112) 

This subcha}?ter consists of two significant sections, one containing 
general definitIOns and the other settin8 forth certam general prin
ciples of construction, including a repudiation of the so-called "strict" 
rule of statutory construction of penal legislation. 

D<71'ION 111. GENERAL DEl!'lNlTIOlfB 

This section defines about one hundred words and phrases for the 
general purposes of this title and the Federal Rules of Criminal Pro
cedure.1 The definitions are made applicable unless il different meaning 
is plainly required. In some instanceshthere has been no attempt to 
give the ,full meaning of a term; rat er the ordinary meanjng has 
been implicitly adopted and the definition states that the term "in
cludes" particUlar matter. The v9trious terms contained in: this section 
are explained in relation to the sections 'where they apply . 

. SECTION 112. GENERAL PRINCIPLES OF CONSTRUCT10N 

This section contains four subsections. Of most far-.reaching im
portance is subsection (a) which sets down, as a genera~ principle of 
construction, that the "provisions of this title shall be: construed in 
accordance with the fair import of their terms to effectu~te the general 
purposes of this title." . 

The National· Commission recommended a similar provision, and 
comparable statements are to be found in several State penal codes.2 

~ Present title 18 eontn1ns no definition section that Is nearl;r. eo comprehensive, but II 
number of the chapters of the title contain sections devoted to definlUon at terms. 

• See Final Report. § 102; Workln~ Papers. pp. '5-'6; Ariz. Rev. Stats. Ann .. § 1-211 
(1956) ; .Ark. Stats. Ann., §1-203, 1-204 (1947) ; Cal. Penal Cpde. § 4 (1957) ; Colo. Rev. 

·Stats. Ann .. § 2-4-212 (197(1); Del. Code Ann., i§ 11-203 (1974); Idaho Code Ann., 
§ 73-102 (1947); III. Rev. Stats., § 131, § 1 (Smith-Hurd .l~33) ; Iowa Code Ann., § 4.2 
(1946) ; Ky. Rev. Stats., § 500.030 (1974); La. Rev. State., § RS 14-3 (195.1); Mich. 
Stats. Ann., § 28.192 (1962); Minn. Stats. Ann., § 601}.01 (1946); Mont. Rev. Code 
Ann .. §·94-10J. (Choate 1947); Neb. Rev. Stats., § 29-106 (1943); Nev. Rev. Stats., 
§ 193.030 (19517); N.Y. Rev. Pen. Law, § 5 McKinney's 1967) ; N. Dak. Century Code, 
§ 29-01-29 (1960); Ore. Rev. Stilts .. § 161.025 (1953); Pa. Crlm. Code, § 105 (1973); 
S. Dak. Compo Laws, § 22-1-1 (1967); Tex. Pen. Cod~. § 1.05 (Vernon's .1952) ; Utah 
Code Ann., § 76-1-2 (1953); Wash. Rev. Code Ann" f 9A.04.20 (1967). 

... 
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The rule would refeal whatever vestiges remain in the Federal sys
tem of the artificia canon of "strict construction" under which a 
court is obligated to adopt the narrowest possible view of the lan
guage used by Congress in a criminal statute. As observed by the Na
tional Commission, application of the "strict" rule in the past has 
occasionally resulted in the acquittal of persons who were clearly 
within the letter and spirit of the law.s A more serious conseque:nce, 
however, "isthat Federal criminal law has been made intolerably cum
bersome, as the legislative draftsman has sought to anticipate every, 
possible narrow construction." 11 

In its origins the rule of strict construction was an outgrowth of the 
fact that at common law the main responsibility for formulating 
En~lish criminal law resided in the judicIary. "In those circumstances 
leglslation could be regarded as an exceptional intrusion into the main 
body of judge-made law. There was no systematic Code. But when the 
legislature }ias assumed responsibility for a comprehensive, integrated 
Criminal Code, it is not appropriate for the courts to presume that 
only the least possible alteration of a body of nonstatutory law was 
intended." 5 

In this country, the Supreme Court has generally not interpreted 
the rule of strict construction as mandating that the narrowest read
ing be given to a penal enactment.6 As stated in United Statea v. 
Oook: 1 

We are mindful of the maxim that Benal statutes should 
be strictly construed. But that canon 'is not an inexorable 
command to override commonsense and evident statutory 
purfc0se," United State8 v. Brown, 333 U.S. 18, 25, and does 
not 're<J.uire that the act be given the 'narrowest meaning.' It 
is suffiCIent· if the words are given their fair meaning in 
accord with the evident intent of Congress" United States v. 
Raynor, 302 U.S. 540, 552. 

A similar declaration was made in United States v. H~7'twen,' 
where the Court said: 

The object in construing J?enal, as well as other statutes, 
is to ascertain the legislative mtent. < 

' ... The words must not be narrowed to the exclusion of 
what the Legislature intended to embrace; but that intention 
must be gathered from the words,' and they must be such as 
to leave no room for a reasonable doubt upon the subject .•. 
The rule of strict construction is not violated by permitting 
the words of the statute to have their full meanmg, or the 

. • See, e.g., McBoyllJ V. United states, 283 U.S. 21S (1931). In which the Supreme Court 
held that an aircraft was not a "motor vehicle" within the meaning of the National 
Motor Vehicle Theft Act. 

: });rJ.k1ng PAPers, p. IS. 
• Bill ~pp. for Romp pxnmples of the npparent fmplpmentatlon of "neb a nIle- id at 8 
1384 U.S. 257. 2&2-263 (1966), See also United States v . .Powell 423 U S 87 '(19'75) . 
• 73 U.S. (6 Wall.) a85-396 (1867). , . . . 
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more extended of two meanings, as the wider popular instead 
of the more narrow technical; but the words should be taken 
in such a sense, bent neither one way nor the other, as will 
best manifest the legislative intent. 

. In modern times, the Court has reduced the impact of the so-ca:qed 
"strict" rule more or less to a rule of lenity, requiring that the nar
rower or less harsh construction of a criminal statute be adopted only 
when the language and history of the enactment together do not 
dispel an ambiguity.9 As recently elllmicated in United Btates v. Bass 10 

(footnote and 'Some citations omitted) : . 
[AJs we have recently reaffirmed, "ambiguity 'Concerning 

the ambit of criminal statutes should be resolved in favor of 
lenity." Rewis v. United States, 401 U.S. 808, 812 (1971). 
See also Ladner v. United States, 358 U.S. 169, 177 (1958). 
. . . In various ways over the years, we have stated that 
"when choice has to be made between two readings of what 
conduct Congress has made a crime, it is appropriate, before 
we choose the harsher alternative, to require that Congress 
should have spoken in language that is clear and defuiite." 
United States v. Universal- OJ.T. Oredit Corp., 344 U.S. 
218, 221-222 (1952). This principle is founded on two poli
cies that have long been part of Our tradition. First, "a fair 
w::trning should be given to the world in language that the 
common world will understand, of what the law intends to 
do if a certain line is passed. To make the warning fair, so 
far as possible the line should be clear." ... Second, because 
of the seriousness of criminal penalties, and because criminal 
punishment usually represents the moral condemnation of 
the communit;.v, leO"islatures and not ~ourts should define 
criminal actiVIty. 'l~is volicy embodies "the instinctive dis
taste against menlangUlshin~ in prison unless the lawmaker 
has clearly said they ShOUld." H. Friendly, Mr. Justibe 
Frankfurter and the Readin~ of Statutes, in Benchmarks 
196, 209 (1967). Thus, where tnere is ambiguity in a criminal 
statute, doubts are resolved in favor of the defendant. 

Subsection (a) of section 112 would not purport to modify the rule 
of lenity, which is based primarily on considerations, rooted ill consti
tutional due process, of affordinO" fair notice of what conduct is pro
hibited. It does, however, make clear that automatic niggardly inter
pretations are to be avoided and thatthe search is to be directed at dis
covering the "fair import" of the statutory language in accordance 
with the general purpose of this title as set forth in section 101, dis
cussed above. The Committee believes this to be a proper general 
precept, in accordance with the contemporary attitude that legisla
tion ( whether penal. or otherwise) is enacted "as a working instru-

o See United States v. OampoB·Serrano, 404 U.S. 293 (1971) . 
. 10 404 U.S. 3lt6. 347-348 (1971). 
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ment of government and not merely as a. collection of English 
words." 11 . 

11 United States v. DotteT'"cI!aicll, 320 U.S. 277. 280 (1943). Sec also the letter of October 
31. 1977, from Attorney General Griffin B. Bell to Senator Edward M. Kennedy, respond
to the Senator's request for the views of the Department of Justice on a proposed amend
ment (later offered and rejected during the Committee's consideration of S. 1437) to 
amend b~ctiou 112 (a) to restore tile so-caUed "rule" of strict construction. In opposing 
the amendment, the Attorney General wrote as follows; 

DEAlt SnNATOR KENNEDY: This is in response to your letter of last Friday requesting the 
views of the Department of .rustice with respect to an amendment that may be offered to 
section 112 (a) of S. 1437, the proposed Federal Criminal Code, to require that criminal 
statutes be given a "strict construction." 

.Such an amendment, contrary to common misconception, would not be consistent with 
current case law. If offered and adopted, it could have serions adverse consequences for 
the implementation of tbe Code. 

The old common law rule of "strict construction" was developed by the English courts 
as a means of preserving judicial primacy over Parliament's efforts to enact a body of 
criminal law "In former times when the main responsibility for formulating [such] law lay 
In the judiciary." Working papers of the National Commission on Reform of Federal 
Criminal Law (the "Brown Commission"), p. 5. Under the iloctrine as then applied, the 
words of parliamentary acts were interpreted in the narrowest possible fashion, despite 
the fact that their common English usage may have been considerably broader. Over a 
period of centuries, however, as the authority of the legislature to enact criminal statutes 
became· accepted, tbe rule in practice became less one of "strict" construction aud more 
one of "fair" construction. Today, although courts on occasion continue to refer loosely 
to the so-called rule of "strict construction" of criminal statutes, their holcl!ngs make it 
clear that the courts examine statutes not to determine if their application in the case at 
hand woulcl accord with the narrowest possible construction of a statute, but to determine 
whether the application to the case woulll fairly accord with clear English usage and 
would raise no question as to the statutory language providinll fair notice of what con
duct is proscribed. See Sutherland, Statutol'Y OonBtrtlctiolt, §§ 59.03-50.07. In summing up 
the cases, Sutherland states that "they evince a widespread emergent sentiment that the 
historic rule of strict construction ... is no longer justified or desirable." \Sutherland, 
8upra, § 59.07. 

The language now in S. 1437, which mandates that the Code's provisions be "construed 
in accordance with the fair import of their terms to effectuate the general purposes" of 
the· Code (section 112 (a»), accurately reflects the holcllngs of the Supreme Court cases 
interpreting the appropriate current-day version of the so-called rule of "strict construc
tion." See, e.g., United. Sta.tcs v. Bas8, 404 U.S. 33G (1971) ; Unitec! States Y. aool~, 384 _ 
U.S. 257 (19G6). 

The consequences of legislating a return to the old common law version of the rule of 
"strict construction" would be very troublesome. I am concerned that such a provision 
would be understood as mandating that henceforth federal criminal statutes must be 
given their narrowest possible construction, irrespective of the plain meaning and fair 
notice imparted by the language used and irrespective of the Intent of Congress. As the 
Brown Commission observed, ·such a doctrine not only would bring about the occasional 
acquittal of offenders who were clearly within the letter and spirit of the law and who had 
plain notice as to the intended application of the law, liut also woulcl have the serious 
result of milking the crimlnnl law more complicated and cumbersome by "suggesting the 
necessity of literally covering all conceivable applications of the law" through strings of 
synonyms and use of largely redundant language. Brown Commission Comment to section 
102 of the Commission's Final Report. Moreover, such a rule would render any gloss of 
legislative history, such as this Committee's Report, ineffectual unrl irrelevant since only 
the narrowest possible realling-not a reasonably narrow, fair reading-of the words of 
the statute itself would be perrriltte(l. 

In light of these considerations, both the Model Penal Code and the Brown Commission 
in receut years: as you know, have recommended a rejection of the old common law version 
of the rule of 'strict construction." They have recommended, instead, the codification of 
the contemporary case law through a provision yery similar to the one now In S. 1437. 
A numher of modern State criminal codes-Inclurllng those of Arizona. Arkansas, Califor
nia. Delaware, Illinois, Iowa, LOUisiana. N'evada, New York. South Carolina, South Dakota, 
and Texas. among others-contain similar sections; the Delaware Crlmiual Code, for exam
ple, provides: 

"The general rule that a penal statute is to be strictly construed does not apply to this 
Criminal Code, but the provisions herein must be construed accorcling to the fair Import 
of thpir terms to promote justice and effect the purposes of the law, as statcd in § 201 of 
this Criminal Code." [11 Delawnre Code § 203.] 

Section 112(a) of S. 1437, as it now appears. codifies current federal case holdiugs. To 
substitute instead a requirement that the courts resurrect and follow a rule of genuinely 
"strict ~onstruction" would in my judgment r(\present n. serious setback for the rationcil 
application of Acts of Congress in the crlmlnallaw field. I would hone that such an amend
ment would not he offered during the Committee's consideration of S. 1437, and, if offered. 
that it would not be adopted. 
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Subsection (b) of section 112 provides that titles, headings, and 
parenthetical explanations have been used simply as shorthand expres
sions and are not to be taken as indices of the meaning of any pro
visions of the Code. 

Subsection (c) of sectib111~2 provides that terms used in titles to sec
ti<?ns and which are comlll?nly u~ed in.a generic sense (e.g., "Sffi!lg
ghng") are, when used outsIde theIr sectIOlls, to berecogmzed as bemg 
generic ruther than restrictive. 

Subsection (d) provides general rules of construction for title 18 
for number, gender, and tense. This provision is similar to section 1 of 
title 1, United States Code. 



C:HAPTER 2.-JURISDICTION 

(Sections 201-205) 

Section 201. 

Jurisdiction is a word used in the law in a number of contexts with 
various meanings. Jurisdiction as used in this Code refers to the power 
of the United States Government to make and, enforce laws. This 
power has two distinct origins. First, the basic source of power con
cerns the authority of the United States, as a soverei&n nation, over its 
own territory and citizens and as otherwise recogmzed under inter
national law. This is the jurisdiction dealt with directly under this 
chapter. 

The second origin deals with the allocation of power between the 
central government and the states in a federal system. QuestioIls arise 
much more frequently about the power of the Federal government to 
legislate in this area than in the sovereign nation sphere. The Constitu
tion of the United States circumscribes the legislative powers of the 
Federal government; certain powers that might otherwise be exercised 
on a territorial basis are given to the States or the people to exer
cise. In general, this chapter does not discuss the particularities 
of jurisdiction in a Federal system. Those are dealt with through
out the proposed Code in the sections describing offenses. The approach 
taken there is, on the whole, mechanically different from the approach 
taken under existing Ia w, and it would not be practical to deal in detail 
at tIlis point with the particularities of Federal jurisdiction under each 
of the offense-creating sections. 

The discussion here is divided into two distinct parts. Part I con
cerns the power of the Federal government to make laws in the na
tional interest as authorized by the Constitution of the United States. 
It discusses the proposed Code's basic approach to jurisdiction and the 
relationship between the Federal and State governments in enforcing 
this nation's criminal laws. Part II concerns those powers of the Fed
eral government that support the application of Federal criminal 
legisln.tioll on a territorial and extraterritorial basis and the discussion 
will be directed to the specific provisions of this chapter. 

PART I.-JU1USDIOTION UNDER THE SECTIONS DESCRIBING OFFENSES 

For many years of the early history of the United States the Federal 
government enacted relatively little criminal lpgislation. As Federal 
regulation expanded, the courts were required 'to construe the pro
visions of the Constitution that limit the law-making powers of the 
Congress. By now, the scope of Federal law-making powers vis-a-vu 
those of the States is well defined. But the advisabihtyof the Federal 
government's exercising its legislative powers over cases traditionally 
prosecuted by the States is a question of the most serious dimensions. 
The crux of the problem is to preserve the vitality of our Federal sys-

(27) 
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tern while achieving the optimum of. effectiveness in law enforcement 
and making the optimum utilization of local resources in order to 
maintain the viability of State law enforcement agencies. 

Underlying the extent to which this proposed Code confers jurisdic
tion upon tne Federal government with respect to the offenses de
scribed herein is the fundamental assumption that the basic responsi
bility for maintaining the order of our society day-by~day rests with 
the several States under our system of government. The proposed 
Code reflects the view that the States must remain viable bodies in en
forcing our criminal laws. Accordingly a conscious effort has been 
made to review the need for Federal jurisdiction as to each offense 
desired and to conier such jurisdiction only when necessary to protect 
a substantial Federal interest. 

The proposed Code must be perused in its entirety to appreciate the 
particularIties of Federaljurisdiction--the extent to which the full 
or a less full measure of Federal law-making power has been used to 
proscribe conduct. General approaches h!j,lle been taken here that differ 
from approaches commonly taken in t11e past in shaping Federal 
criminal legislation. Some of these are discussed below. 
1. General Saope of Present Fede'ral Jurisdiation 

Current Federal criminal jurisdiction eI1COmpasses (1) offenses di
rectly affecting the institutions or operations of the Federal govern
ment, and (2) offenses falling within the general police powers of 
State governments but over which the Federal government has, for 
various reasons, assumed auxiliary jurisdiction. 

Continued jurisdiction over the first category of offenses is obviously 
necessary to the operation of the Federal government. It is not to be 
expeceed, nor would it be desirable, that the State governments should 
make punishable, e.g., the bribing or a Federal official or the falsifica
tion of a Federal record. But, with regard to the second category, 
where the Federal jurisdiction is auxiliary to that of the States, it is 
appropriate to consider the alternative approaches available.1 These 
include the following: 

A. Limit Federal jurisdiation to o/femes direatly affeating the in-
8titutions 01' operations of the Federat government,. no auwiZiary Fed
eral jurisdiation 

This approach would require increased Federal bolstering of State 
and local investigative, prosecutive, and correctional agencies through 
monetary grants and collateral support programs such as training 
services, investigative assistance, and development of legislative Bolu-

• tions to difficultIes caused by the limited geographical jurisdiction of 
individual States. A considerable period of time would be required 
to augment State law enforcement capacities before a transfer of 
current Federal responsibilities could be undertaken. 

B. Provide auwiUary FederaZ jurisdiation over partiauZar offenses 
that may warrant Federal intervention 

While this is usually vie"wed as the traditional approach, the 
general trend has been to interpret the Federal interest broadly, to 
extend Federal jurisdiction over a wide range of offenses, and to 
permit virtually plenary Federal jurisdiction over certain offenses, 

1 See Final Report, Comment, pp. 12-16; Working Papers, pp. 33-67. 
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e.g., bank robbery. This approach hence presupposes a reexamination 
of the propriety of the existing reach of auxiliary Federa;l jurisdiction. 

C. Provide auroiliary Federal jurisdiction over all offenses 
This approach would involve a major departure from the historical 

division of Federal-State responsibilities and would be of questionable 
constitutionality because of its failure to recognize the basic tenets of 
Federalism. 

The approach taken in the reported bill, as under prior bills in the 
93d 'and 94th Congresses, and the Final Report, is to provide auxiliary 
Federal jurisdiction on a selective basis, with prosecution also made 
possible for a limited number of other, common crimes" normally pun
ishable solely by the State, when fluch crimes are committed in asso" 
ciation with Federal offenses.2 

9. Separation of Matters Relating to Federal Jurisdiction From the 
Elements of the Offense 
In most Federal criminal statutes the basis for exercising Federal 

criminal jurisdiction is stated together with the basic criminal mis
conduct as an element of the offense. Very frequently, in fact, the juris
diction is.cast as the gravamen of the offense with the underlying mis
conduct seeming to be only a matter of secondary importance. For 
example, what would be cast in a State statute simply as receiving 
stolen property is defined in one corresponding Federal statute as 
knowingly receiving a stolen vehicle "movir.g as, or which is a part of, 
or which constitutes interstate or foreign commerce i" S and what 
would be cast in State statutes as "robbery" or "extortion" have been 
dealt with in one of the equivalent Federal statutes as "obstruct[ing] 
commerce ... by robbery or extortion." <I A departure from this ap
proach is seen, however, in the 1972 revision of the Federal Kidnapping 
Statute/ which divorces the gravamen of the offense from the jUl'is
dictional bases in a fashion precursory of the proposed Code. 

The historical reason for the current approach to the drafting of 
Federal criminal laws is, of course, the recognition of the limited na
ture of the powers granted the Federal government by the Constitu
tion. The philosophical rationale for such a formulation of offenses is 
that the Federal government should take cognizance only of the harm 
to its integrity, imposing criminal sanctions only to the extent that 
misconduct obstructs a specific Federal function and leaving punish
ment for the misconduct itself to State and local governments. 

There are certain advantages in the current approach to the draft
ing of the Jurisdictional aspect of Federal offenses. First, it permits 
tailoring the Federal jurisdictional reach over specific forms of mis
conduct to the precise extent deemed necessary by the Congress on an 
offense-by-offense basis. Second, it makes manifest the Federal inter
est in the misconduct and tends to keep essentially local crimes out of 
]'ederal C0l1rts. Third, it affords each investigative and administrative 
agency its own self-contained statute covering given misconduct. 
thereby clearly defining each agency's area of responsibility. 

However, the current approach a] so has several disadvantages. First, 

3 See Flnal Report, Comment, p. 13. See also subheading (4) infra for a discussion or 
this finclllar.y jurisdictional concept. 

318 U.S.C. 2313. ' 
• 18 U.S.C. 1951. 
• 18 U.S.C. 1201. 
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it tends to result in formulations of offenses which, by design or by 
interpretation, unnecessarily require proof that the defendant knew 
or intended that his conduct would violate a Federal interest (e.g., 
that the mails would be used in the commission of the offense) . Second, 
it req.uires ?onsic1erable redundancy because the d~fin.iti?n.of the un
derlymg mIsconduct must be tepeated for every JurIsdICtIOnal base. 
'fhird, it engenders troublesome variations in defining misconduct 
which may interfere with more than one jurisdictional mterest since 
it separate offense must be written by different draftsmen at a different 
time when an expansioll of jurisdiction becomes neQessary.6 Fourth, it 
permits the multiplication of crimina] charges in cases where, although 
only a single act of criminal misconduct is involved, several jurisdic
tional breaches occur. Fifth, it tends to scale penalties to a lower level 
than for comparable State offenses in those situations where the reach 
o:fthe jurisdictional factor is made the gravamen of the offense. Sixth, 
it; occasionally frustrates international extradition since the applicable 
treaties often enumerate the extraditable crimes in terms of the under
lying misconduct and condition extradition on a principle of mutuality 
so that extradition is possible only if both countries prescribe penal 
sanctions fOl: the same conu.:..ct. This has resulted in rulings by some 
foreign nations that they will not extradite persons dmrged here with 
mail fraud or kidmtpping since those crimes as defined in our criminal 
code, with its emphasis on breach of the jurisdictional interest, have 
no cOlUlterpart in those other countries. Seventh, it leads toward the 
imposition of criminal liability of low levels of inchoateness and in
cipiency (e.g., for conspiracy to travel in interstate commerce with 
intent t.o aid and abet any person in inciting a riot, under 18 U.S.C. 
2101(a) (1) (D) and 18 U.S.C. 371). 

The alternative to the current approach is to draft Federal offenses 
in terms of the underlying misconduct alone, and to detail separately 
the circmllstances giving rise to Federal jurisdiction to prosecute for 
such underlying offenses. The justification for such an alternative ap
proach rests on the theory that the integrity of the Federal interest 
can be preserved as readily by prosecuting for the underlying miscon
duct as by prosecuting for the breach of the Federal interest itself, 
and that, in fact, this may be the only means by which the Federal 
sovereign may take cognizance of the full gravity of the harm to the 
Federal interest. There is certainly no more affront to the basic con
cepts of Federalism in defining, for example, the crime of kidna1?ping 
pm' 8e and adding that the Federal government may prosecute If the 
victim is transported in interstate commerce, than there is in defining 
an offense of transporting in interstate commerce the victim of a kid· 
napping as in former 18 U.S.C. 120l. 

This alternative to the usual approach of current law may, through 
a variety of drafing techniques, permit the retention of the advan
tages of the current approach wllil eliminating the disadvantages. 

• Compare, for example, the following formulations of robbery: 
"Whoever, within the. special marltlme and terril 'al jurisdiction for the United States, 

by force nnd violence, or by in tlmidn.tion, tnkes '\ ,the person or presence of another 
nnything of value • • *" (18 U.S.C. 2111). 

"Whoever (alJstructs commerce by) • • • the \-"Iawful talrlng or obtaining of per
sonnl property from the person or in the presence of nnother, against his w!ll, by menns 
of actual or threatened force. or violence, or fear of Injury, hnmedlate or future, to his 
person or property * * *" (18 U.S.C. 1951). 

"Whoever robs another of any I,ind or description of personal property iJelonglng to the 
United Stntes • * ." (18 U.S.C. 2112). 
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The Federal character of the offense can still be emphasized to the 
same degree; the jurisdictional reach can be drafted with the same 
specificity; and the division of responsibilities between various Fed
eral agencies can be made equally clear. At the same time, definitions 
of offenses can be clarified and the numbers of offenses can be consoli
dated and standal'dized. For example this technique permits the re
duction of the more than 70 theft offenses and almost 80 forgery and 
cOlmterfeiting offenses in title 18 to a mere handful of offenses.7 This 
approach can also lead to uniformity of judicial interpretation, the 
grouping of offenses in a more logical arrangement, and the other 
collateral benefits discussed above. 

Significantly, all four of the principal proposals to revise the Fed
eral Criminal Code adopted the approach of separating the jurisdic
tional factors from the elements of offenses. Senator McClellan has 
dl:''sribed this cOMept of the National Commission's proposed Code as 
"the keystone of (the Code's) ... suggested reform," the rejection 
of which "would require forsaking the present form of the Code as 
even a work basis for a new Code." 8 This Committee likewise believes 
that the reasons 'for separating jurisdictional factors from the ele
ments of the offenses are compelling. A Federal criminal code with 
the jurisdictional factors and elements of the offenses set distinctly 
apart will work remarkably better than has the current title 18. 
3. Drafting of j}I atte1'S Giving Rise to Federal J'lwisdiation 

Once the decision is made to sever the circumstances giving rise to 
Federal jurisdiction from the elements of the various Federal offenses, 
there are several alternatives .that can be taken in setting forth the ap-' . 
plicable jurisdictionallimitations.ll Under one principal alternative, 
adopted by the National Commission, the jurisdictional subsection in
cludes a cross-reference to one or more of several generally stated ju
risdictional concepts appearing elsewhere in the Code. Under the other 
principal alternative, adopted by S. 1400, the jurisdictional subsection 
itself explicated the particular circumstances permitting Federal 
prosecution for the stated offense.l.O • 

.A. problem with the ap'proach of cross-referencing to common juris
dictional bases is that the terminology' employed in the general juris
dictional provisions must be sufficiently broad to apply to numerous 
and disparate offenses-a breadth that may be appropriate to some, 
but not to others. For example, se$on 201 (h) of the Final Report, 
relating to interstate travel, refers to "movement of any person across 
a state or United State boundary" in the course of the offense. This 
accurately reflects the jurisdictional scope of some current offenses 
involving interstate travel (e.g., 18 U.S.C. 2314-executing a scheme 
to defraud), but not of others which may be prosecuted only if the 
person who moves in interstate commerce is the victim (e.g., 18 U.S.C. 
~201-kidnapping) or is the defendant (e.g., 18 U.S.C. 2101-r~ot-

. mg). Although there' may be good reason to extend the scope of eXIst
ing Federal jurisdiction over the latter kinds of offenses, the National 
CommissiOl: approach woul~ automatically and inditcriminatel~ ex-

1 See proposed sections 1731 (Theft) nnd 1741-1745 (Counterfeiting, Forgery, nnd Re· 
lnted Offenses). . 

B Renrlngs, pp. 35, 43. 
• See Working Pnpers, pp. 42-51. 
10 An exception to this rule exists with respect to extrnterrltorinl jurisdiction. 
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tend such jurisdiction wherever the interstate travel base is employed. 
The combined effect of stating common jurisdictional bases in such 
genorallanguage is one of the principal reasons the National Oom
mission draft was criticized for unnecessarily expanding the scope 
of existing Federal jurisdiction. 

One of the best critical analyses of the National Oommission's ap
proach is found in the report by the Committee on Reform of Federal 
Oriminal Laws of the American Bar Association: 11. 

Section 201 has occasioned the most serious criticism of 
any portion of the proposed Oode. The thrust of the criticism 
has been that the section represents a bold attempt to expand 
the scope of federal criminal jurisdiction beyond its present 
limits, establishing for the first time a plenary federal police 
power at the expense of traditionally state and local preroga
tives. This criticism has been fostered in part by the last 
sentence of the section. 'rhere, what was intended as a simple 
description of a drafting technique, that no explicit juris
dictional base would be stated for substantive offenses which 
were clearly within the inherent jurisdiction of the federal 
government (sec, e.g., § 1101. Treason.), has been read as a 
declaration of the most sweeping jurisdiction possible. (It is 
recommended that the last· sentence be stricken and a new 
jurisdictional base, "anywhere in the United States," be added 
which would be specifically incorporated 'into the substan
tive provision when the inherent Jurisdiction of the United 
States is intended.) 

But the criticism has other sources also. First, there is con
siderable confusion over what the effect of § 201 is intended 
to be-a confusion fostered in part by such ambiguous phrase
ology as discussed above. The section, unfortunately, is too 
often read to provide that there is federal jurisdictIOn over 
each and every substantive offense anytime that- one of the 
enumerated bases is present. This, of course, misreads the sec
tion as well as the basic structure of the proposed Oode. The . 
section merely compiles in one place the variety of possible 
bases which (with the exception of the inherent jurisdiction 
noted above) must be explicitly made applicable to a given 
offense. This is usually done by a reference in the substantive 
statute itself. 

Second, there seems to be considerable shock generated by 
the mere cataloging of the various jurisdictional bases cur
rently employed in federal law. The growth of federal juris
diction over the years has apparently gone unnoticed each 
time a new basis for federal jurisdiction would appear U1 a 
discrete statute. Much of the criticism seems to stem from a 
shock of recognition over what is today the actual scope of 
federal jurisdiction. It is more appropriate to focus atten
tion on the specific instances in which the exercise of federal 

• • 
n Reprinted In Hearings. pp. 5796-5797. See IIlso nccompnnylng stntement of Prof. 

Llvlng'ston HnIl on behnIf of the ABA Committee on Reform of Federal Criminal Laws, ld. 
nt 5818-5819: Report of the National Association of Attorneys General on Proposals 
for Revision 'of the Federal Criminal Cede, '(el. at 6010. 
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jurisdiction should be questioned instead of attacking the 
bases for the jtlrisdiction ill the abstract. 

The ,approach taken by the Committee, by contrast, is to set forth 
fully, hl the jurisdictional su:bsection of each section defining the of
fense, the particular ciI:cumstances (when less than plenary jurisclic
tion is intended) permitting Federal prosecution for that offense, 
thereby avoiding the necesslty of cross-referencing to a catalog of 
comlllon jurisdictional provisions.12 This circumvents the problems in 
formulatmg generalized jurisdictional concepts since the j~risd!ctional 
bases for each offense are drafted with that offense alone 111 nnnd and 
without concern that the stated bases might be too narrow or too broad 
for use in regard to other offenses. This approach has the further 
benefit of enabling the reach of Federal jurisdiction for any offense 
to !be immediately apparent from the face of the section. 

Moreover, since each jurisdictional base is tailored to the specific 
offense to which it is made applicable, the precise reach of current 
Federal jurisdiction may be maintained if deemed appropriate. In the 
case of kidnapping, for example, the Committee has provided in the 
jurisdictional subsection that "[tJhere is federal jurisdiction over an 
offense described in this section if ... (3) movement of the victim 
across a state or United States boundary occurs in the commission of 
the offense ... " U In other offenses, such as robbery or extortion, move
ment of any person across a State or United States boundary is pro
vided as a basis for Federal jurisdiction.14 In sum, using this appi'oach, 
the subject bill is able effectIvely to parallel the existing range of Fed
eral jurisdiction for all offenses except in those limited SItuations where 
good reason was found to extend or retract the present jurisdictional 
reach. 
4. Fedeml Jurisdiotion Over Oommon-Law Offenses Oommitted in 

the Oourse of Federal Offenses 
Current Federalla IV permits, in the course of a prosecution for cer

tain Federal offenses, prosecution of particular common-law offenses 15 

which were committed by the defendant in the course of committing 
the Federal offense. For example, in the present statute concerning 
damaging a government building by explosion (18 U.S.C. 844), the 
basic offense carries a maximum penalty of ten years, but "if personal 
injury results" the maximum penalty is twenty years, and "if death 
results" the maximum penalty is life imprisonment or death. Certain 
other Fedemloffenses, however, particularly some more recently en
acted offenses in the firearms area, provide such coverage by stating 
the common-law offense as a separate Federal offense which may be 
charged and punished if it occurs in the course of another Federal 
offense (e.g., 18 U.S.C. 844(h); 18 U.S.C. D24(c». This latter ap
proach has several advanta~es. First, it is easier to work with, being 
morc logjcal conceptually (smce there really are involved two separate, 
but related, oiI<ms€'?). Second, it permits the clarit,y, and the certainty 

1:1 Dxtraterrltorlal jmisdiction is separately defined in section 204 because of the neces-
. sity of !leflolng c"rtalll brand cntegorles of offenses to which such jurIsdiction will attach. 

,a 8ee ~el~tion 1621 (c). 
l.. .. See sectic.)ns 1721 17'22 . 

. :u; The charncterlzntIon "common-law offenses" Is here used simply as a convenient means 
ot re-lcfellCe to those offenses against persons or property that are usually considered 
malulII ii~ eo, 
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for plea agl'eementpurposes, of separate counts. Third, it permits in-
. dividual jury charges using standard instructions for the separate 

offenses. Fourth, it permhs separate judgments of conviction and sep
arate sentences, a material advantage if the conviction for one of the 
offenses is later overturned. • 

A critical question to which the Committefl addressed itself was 
the extent to which this device of ancillary or "piggyback" (as the 
National Commission called it) jurisdictIOn should be employed. 
Cleal'ly, the concept has the advantages of permitting a unitary ad
judication and punishment of a clefendant's entire course of criminal 
behavior, when a series of orrenses is committed in the course of a 
Federal crime. However, indiscriminate application of this jurisdic
tionalnotion could also drastically impinge upon the traditional pre
rogatives.of the States by permittmg Federal prosecution for offenses 
where there exists only a tenuous Federal nexus at best. 

An example of unduly expansive utilization of this jurisdictional 
base, in the opinion of the Committee, is found in the recommenda
tions of the National Commission. Its Final Report contains, as one 
of its general jurisdictional bases, a provision permitting Federal 
prosecution if "the offense is committed'in the course of committing 
or in immediate flight from the commission of any other offense de
fined in this Code over which Federal jurisdiction exists." 16 This 
provision is incorporated as the jurisdictional base for most of the 
offenses against the person and oifensesagainst property. This avpli
cation of the concept of ancillary jurisdiction resulted 11l a consIder
able expansion of Federal jurisdiction, permitting prosecution for 
over 7,500 combinations of offenses. It was principally for this reason 
that, of all the innovations proposed by the National Commission, the 
concept of "piggyback" jurisdiction vms the one that provoked the 
most critical commentY 

The concern over the expansion of Federal jurisdiction contem
plated by the National Commission was aptly expressed by the Na
tional Association of Attorneys General. Speaking on 'behalf of the 
Association, Attorney General Israel of Rhode Island testified that 
each of the State attorneys general "had arrived at almost the same 
conclusions independently, namely that the Brown Commission report 
had represented an unwarranted expansion of Federal criminal jur
'isdiction at the expense of State criminal jurisdiction.".18 

The Report of the Association of Attorneys General traced the treat
ment of Federal jurisdiction in each of the proposed codes-the Final 
Report, S. 1 and S. 1400-and concluded: 19 , 

The most important concept, of course, is the treatment of 
Federal jurisdiction and its potential for expansion. In the 
Brown Commission Report, a long string of jurisdictional 
bases 'Were set forth in a !'lepamte section (§ 201) and juris
diction over each offense waS stated by reference' to one or 
more of these bases. Of course, the base most frequently used 

10 See section 201 (b), 
11 See. e,g:. ilearlngs pp. 927-934, 944-952. 1166-1178, 3030-3034, 3328-3361; but see 

Note. Piggyback Juris('Uction in the Pl'o}losecl Federal Grimina! Goae, 81 Yale L,J, 1209 
(1972). 

18 ilearings, p. 6,013; 
lOra, at 6011. 
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was the "piggyback" base previously referred to. In S.l, the 
piggyback language was removed and a concept of jurisdic
tion adopted in which each offense was described in terIl,ls of 
a type of jurisdiction which was in turn defined in a separate 
section (§ 1-A4). Due to the broadness of the definitions of 
such terms as "receiving Federal financial assistance juris
diction", "commerce jurisdiction", and "affects commerce ju
risdiction", together with the application of the "compound 
grading" concept (although a more limited one than that 
found in the Brown Report) , the effect on expansion of juris- . 
diction was almost the same as that of the Brown Commission. 
In S. 1400, on the other hand, while the ancillary jurisdiction 
concept is retained, the actual expansion is minimized by de
fining in each offense the limits of Federal jurisdiction as well 
as the specific crimes over which ancillary jurisdiction exists 
(e.g' j Tampering With A Public Servant, Interfering With 
Civil Rights) which are in turn specifically limited, in nearly 
all cases, to traditional Federal offenses. It is the feeling 
of the Association, therefol'e, that S. 1400 presents a generally 
acceptable approach to the jurisdiction concept .... 

S. 1437, as reported, adopts the approach taken by S. 1400. This ap
proach accepts the National Commission's concept of ancillary juris
diction,20 but materially restricts the application of the concept. Since 
the bill lists in the jurisdictional subsection of each offense all of the 
jurisdictional bases permitting Federal prosecution for that offense, it 
is possible to specify as one of the jurisdictional bases for a common
law offense the occurrence of the offense during the commission of (or 
during the immediate flight from the commIssion of) one or more 
enumerated offenses over which independent Federal jurisdiction 
exists. This results in a listing within the jurisdictional subsection of 
all the particular Federal offenses with which the common-law offense 
may be pI·osecuted. For example, in one part of the jurisdictional sub
section of the murder section, twenty-seven specific offenses are enum
erated the commission of which will permit prosecution for a murder, 
not otherwise Federally cognizable, which occurs in the course of one 
of those offenses.2l. As compared with the National Commission ap
proach, this approach, although expanding somewllat on the irregular 
coverage of existing law, results in a limited application of the ancil
lary jurisdiction technique to reach only the more important common
Jaw offenses find, of those, to l'each only the ones that are most likely 
to be encountered in the commission of 'the particular Federal offenses 
involved. Under the subject bill, the number of combinations of of
fenses is about 300, as cOlnpared to the more than 7500 uncleI' the Na
tional Commission's approach, 
. I!l i.ts .vie,:, that the National Commi.ssion's approach to ancillary 
JUl'IschctlOn IS lmacceptable and must YIeld to a much less expansive 
approach, ~he. Co~mittee is sUl?ported by the ~a~ional District Attor
neys AssoClatlOn,2 by a commIttee of the JudICIal Conference of the 

20 S. 1, as introduced In the 93d Congress, had treated the commission or ancillary 
offenses as a matter warranting aggravation of the penalty. See, e.g., scction 2-GE3. 

21 See section 1001(d) (4). . 
.. Letter to the Honorable James O. Eastland, Committee on the Judiciary dated 

J"une 13, 1973. . • 
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United States,23 and by the National Association of States Attorneys 
General, an Ad Hoc Oommittee of which has concluded that the ap
pro!Lch here being taken represents "a generally acceptable approach 
to the jurisdictional conce~t." 24 

Notwithstanding its decIsion to accord more limited application to 
the concept than did the National Commission, the Committee be
lieves that this approach to ancillary jurisdiction represents one of the 
most significant contributions to' be made by the new codification. In 
addition to the advantages noted previously, this jurisdictional base' 
will provide several other benefits. By utilizing such jurisdiction, the 
time, expense, and unce:dainties of multiple trials can be avoided. A 
burden will be lifted from witnesses who would otherwise have to 
testify at both Federal and State trials; there will be no problems at a 
second trial of adverse publicity caused by the first trial; and the right 
of speedy trial will not be jeopardized. In addition, where it may h.ap
pen now that a State will forego the prosecution of a defendant aiter 
his conviction upon related Federal charges, considering substantial 
justice to have been accomplished in the one conviction, more complete 
justice can be attained through employment of the ancillary jurisdic
tional provisions of S. 1437, as reported, permitting prosecutio'il for all 
of an individual's offenses 'committed as part of a single course of con
duct. Of course, the Federal government can still forego prosecution 
in appropriate cases, deferring to State action. 
5. Re8traints on the EdJerci8e of Federal Jurisdiotion 

As lireviously noted, current Federal law generally does not provide 
statutory restraints UPOll the prosecutorial exercise of Federal juris
diction in those areas where the Federal government has concurrent 
jurisdiction with State and local governments. Such congressional con- . 
trol as now exists is ordinarily accomplished through limiting the 
grant of Federal jurisdiction. A few particular statutes, however, do 
provide a specific restraint upon the exercise of Federal jurisdiction 
by requiring certification or approval by the Attorney General prior 
to initiating a prosecution (e.g., 18 U.S.C. 245 (a) (1) 25-civil rights
and 18 U.S.C . .1073 2G-intel'state flight to avoid 10c01 prosecution). 

The National Commission, presumably because it proposed to do 
away in large measure with the most effective of the current re
straints-the absence of a grant of jurisdiction by Congress 27-incor
porated a statutory approach of a hortatory, but potentially trouble
some, nature. Section 207 of the Final Report stated that Federal law 
enforcement agencies are "authorized'" to decline 01' discontinue Fed
eral prosecution whenever the offense cah effectively be prosecuted by 
State agencies if there is no substantial Federal interest or if there is a 
primary State interest . .A. "substantial Federal interest" jn an offense 
would be found where, inter alia, the State law enforcement agencies 
were corrupted or where organized crime is involved. While the Na
tional Commission included a provision that the existence of a "sub-

'3 Report of the Committee on the Administration of the Criminal Law to the Judicial 
Conference of the United states, dated April 1973, pp. 4, 6. 7, 8 . 

•• Report of June 11, 1073. Hearings, pp. 6010-6011. 
2., This statute requires the Attorney General to certify that in hIs judgment a prose

rlltlon by the United States is "in the public interest and necessary to secure substantial 
justice." 

211 This statute requires that the Attorney General grant "formal approval in writing" 
prior to the commencement of a prosecution. . 

" See Working Papers, p. 1403. 
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stantial Federal interest" would not be subject to litigation, the Com
mittee considers that the issue of compliance with the expressed policy 
could well become a source of continual and unnecessary litigation. 

S. 1431, as reported, adopts a·different approach. It provides for sub
mission by the Attorney General of annual reports to the Oongress, 
setting forth for each offense the number of prosecutions commenced 
during the preceding year, and identifying the number prosecuted 
under each particular circumstance givmg rise to Federal jurisdic
tion. This is designed to provide the Oongress with information that 
will £lag any material increase or decrease in Federal prosecution in 
particular areas, thereby permitting inquiry to be made into the 
reasons for such increase or decrease and prompting periodic evdua
tion of the proper scope of Federal jurisdiction in such areas.28 

The Oommittee is confident that, by utilizing a computerized manage
ment information system, the Department of J u8tice will be able 
to sUP1?ly the Congress the necessary statistical data quite readily. 
In conJunction with the present Department of Justice practice of 
promulgating directives to United States Attorneys, the approach 
suggested here should operate both as an effective restraint on the 
exercise of concurrent Federal jurisdiction and as a useful tool for 
regularized review by the Oongress, without, on the other hand, 
subjecting the exercise of prosecutorial discretion to the risk of judicial 
review.29 However, instead of {Jutting the provision for an annual 
report in this chapter, the proVIsion is included among the duties of 
the Attorney General set forth in the 'conforming amendments to sec
tion522 of title 28, United States Oode. 

PART I1.-JumsDIm'ION UNDER THIS CHAPTER 

This chapter is concerned with the legislative power of the Federal 
government to the extent that such power is or is not limited geo
graphically. Legislative jurisdiction is the power in the abstract to 
regulate, i.e., to fix the content of the law; to say as to whom, where, 
and in regard to what acts or events a rule ap)?lies. 

The bases for the exercise of the legislatlve jurisdiction of nations 
have been categorized as being (1) territorial, (2) personal (i.e., 
nationality of the offend. er), (3) protective (i.e., the national interest 
injured by the offender), (4) passive personality (i.e., nationality of 
the victim), and (5) universa1.ao 

Most basic to the exercise of legislative jurisdiction is territory. 
Every nation is considered in international law to possess an abso
lute and exclusive power over everything within its territorif).l 
bo~daries. 81 

It is also a generally recognized principle of international law that 
9, State may punish acts, wherever they are committed, simply because 
the person who committed them is a citizen of, or bears some other spe-

!18 In support of this provision, see the statement of Richard .r. Israel, Attorney General 
of Rhode Island, on behalf of the National Association of Attorneys General. Hearings, 
pp. 6015-6016. 2. See. e.g., Unitccl Statc8 v. Ooa:, 342 F.2d 167 (5th Clr.), cert. denied, 381 U.S. 985 
(1965) ; 'Unitecl State8 v. Blancl, 472 F.2d 1320 (D.C, Cir. 1072), cert. denied, 412 U.S. 
000 (1973) ; see also Rec/.moncl v. Unitecl Statc8, 384 U.S. 264 (1966). 

30 Sec Har-vanl· Re.:<earch i1~ Intcl'm,tiona! Law on J'IIri8clict-/oll with RC8peot to 01'ime, 
29 Am .• T. Int'!. L. SuPp. 435 (July 1U3u) ; Working Papers, p. 72. These jurisdictional 
bases are widely discussed elsewhere as well, but under varying terms of description. 

31 See SC)lOoltm' lJ)(l'changc v. Mc/i'adclcn, 11 U.S. (7 Cranch.) 1.1:6 (1812). Diplomatic 
immunity represents II. consensual departure from the norm of territorial jurisdiction. 

92-919 0 - 77 - pt. 1 - 4 
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cial relationship to, the State.3Z .J:urisc~iction ~hus. ex~rc~se~ r~sts u.pon 
a personal base. It does not conflIct WIth terrItorIal JurlsdlCtIOn, SIllce 
its exercise in no way affects the legal quality of the conduct in the 
eyes of the territorial sovereign.aa . 

The protective theory of jurisdiction permits a nation, under the 
general acceptance of international law, to make acts punishable no 
matter where committed, and even when committed by non-citizens, if 
such acts were directed against the safety or the functioning of the 
government of the state. 'While this theory of jurisdiction is we1l1'ec
ognized, its limits in international law are far from settled. Examples 
of Federal legislation resting upon a protective base are 22 U.S.C. 
1203 and 18 U.S.C. 1546, which make punishable perjury or false 
statelIlent,§ committed by an alien before an American consular officer 
in a foreign country in applying for a visa.a4 

The so-called "passive personality" theory of jurisdiction is that 
states may legislate to protect their citjzens anywhere in the world 
from the nationals of other states, at least where common types of 
crimes are involved. This theory has an uncertain status in interna
tional law and was challenged by the United States in an 1886 inci
dent arising out of an extraterritorial provision of the M:exicanPenal 
Code.a• However, part of 18 U.S.C. 1653 is in form at least based upon 
the passive personality theory.aa The theory is asserted as a way of 
protecting individual citizens (not national interests) and is there
fore clearly distinguishable from the protective theory of legislative 
jurisdiction.a1 

The universal theory of jurisdiction fills a vacuum. It is based upon 
custody of the offender and an absence of territorial jurisdiction or 
any substantial interest in the exertion of jurisdiction by a state othel: 
than the one haying custody.as Piracy is the archetypal crime eyoking 
the universal theory of jurisdiction. Being committed of old upon the 
higl? seas (and more recently in airspace). pir'a~y has been considered 
pUlllshable by any state that apprehends the pIrate no matter where 
the acts occurred, who the victims were, or what Interests of the state 
may have been injured.au The view has been taken that the crime of 

3:! The UniFom Code of Military .Justlce. e.g .. applles to UnltNl StatpR sprvlcempn. In
cluding aliens serving with tit£' armed forces, everywhere In the world. This Is explicable 
on the basis of persoDal jurIsdiction. 

Il3 Se,' g~nl'rnlly I H~·<Ie. llltcl'1Iational Law, Ohief/II 08 Interpreted and Applied bit thc 
United State8, 802-804 (2d rev. ed" 1945) : Brierly, TTle l,aw of 1I'ation8, p. 223 (5th ed., 
1955) ; Skirlotea v. Florida, 313 U.S. 6il (1941); Blackmer v. United Statesol 284 U.S. 
421 (1932); United States v. Bflwmrm, 260 U.S. 94 (1922); In re R088, 14u U.S. 453 
(1891). • 

'" See generally United States v. Rodriquez, 182 F. SuPP. 479 (S.D. Cal. 1900), afl"d. 
8ltO nom Rocha v. United State8, 288 F.2d ~45 (9th Clr.), cert. denied. a06 U.S. 948 
(10G1); Unitecl Statcs v. PizzarusBo, 388 F.2d 8 (2c1 Clr.), cert. denied. 392 U.S. 030 
(190S). See also United States v. Birch, 470 F.2c1 80S, 811-812 (4tll Clr. 1972), cert denied, 

411 U.S. 031 (Ill;::!), upholding extraterritorial jUrisdIction nnder 18 U:S.C. 4!Jf) (forgery 
or false use of official pass or permit) : 1 Hyde 8upra note 33, at 777-800, 804-807. 

ll5 For 11 dl~clI~Rion of tltls en"I' ~pe I Hydl'. Mil/1m notl' 33. II t 807-800 : II :\IoOl'e, Dil/cst 
of International Law, 231 (1900): Scott and Jaeger, Oasc8 on Intern(ltional I,aw, pp. 
384-391 (1937). The citl'd matel'la! nINO dIRClJ~NPS the ('ell'bmtl'd Lotll8 OUBe. In that case 
II Turkish statute bnsed upon the "pas"lve personality" tlt~ory of jlll'lsrlldlo!l wnH beFol'e 
the Permanpnt Court of International Justice but the Court refrained from passing upon 
the statute's validity. 

00 See Worl(ing Papers, P. 73. The section mny Rimply be comnrehrnded within the crime 
of nlracy. Tn any event, these bases for jurisdiction nre generalizations and not governing 
tests of International law. 

31 The pnfor~ement by a state of Its extrntf'rrltorlal laws may dpnend entirely upon its 
appreltencllng the \'Iolntor within its own territorial jllrlHdlctlon. That the enforceaiJility 
of sitch laws may iJe limited, however, does not impugn the jnrisdlctional bases for the 
extrlllerrltnrlnl laws . 

.. See Brlerl.v. supra note 33. at 232. 

-----._-----
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piracy depends, not upon provisions of any municipal code of any· 
state, but upon the law of nations, both for its definition and 
punishment.4o 

Besides the above five categories of jurisdiction, thei'e is an im
portant principle of international law that has not yet been discussed. 
That principle is that the setting into motion outside It state of a 
force or course of events which produces as a direct consequence an 
adual injurious effect within the state justifies that state in prosecut
ing the actor, if crime was involved, when he enters its domain.41 
Both in theory and as a practical matter the occasions for applying 
l!ederal crimillallaws extrater'ritorial1y often involve just snch a situ
ation-the materialization of injurious effects (e.g., from a fraudulent 
scheme) within the United States. 

The subject of legislative jurisdiction in international. law is, of 
course, considerably more complex than appears above. This brief 
introduction, however, should serve particularly to explain the extra
territorial provisions of section 204 of this chapter and should cast 
light upon the design of this chapter in its relation to the substantive 
sections. 

Although a primary support for Federal penal legislation, terri
torial jurisdiction is generally subsumed in existing law in statements 
reflectIng the limited powers of Congress granted under Arti
cle I, section 8, of the Constitution. On the matter of extraterritori
ality, most Federal laws are silent, and there is limited case law on 
the subject.42 The reason for the limited case law is principally that 
extraterritorial laws are not regularly enforceable, because there are 
no extraterritorial police powers. 

The individual sections of this chapter have been drafted with 
these general principles in mind. They represent the considerable 
additional attention given by the Committee to this important 
subject.43 

SECTION 201. FEDERAL JURISDICTION 

Subsection (a) is simply introductory. It categorizes all Federal 
jurisdiction as being either general, special, or extraterritorial. Of
fenses must be committed within one of these three geographic cate
gories (defined respectively in sections 202, 203, and 204) in order to 
be punishable under this proposed Code. 

Subsection (b) explains the methods used by this Code for deter
min~ng the jurisdiction, both geographic ancl subject mat.ter, over 
speCIfic offenses. 

ParngT'Uph (1) provides that if, in a section describing an offense, 
thcre is a sl'parntc sllbsection in which one or more circumstances are 
sp('cifi('(l as giving rise to Federal iurisc1ictiol1 over the offense, there 
is Federal jurisdiction over the offense if: (A) such a circumstance 

"" See I Hyde, 8upra note 33, at 767-777; Brierly, 8upra .uote 33, at 240, 241; II 
Hnclnvlll'th, Digest of Inlcl'lIatioI1U11,ul/Js p. !l81 IlU41). 

•• See United Statc8 V. Smith, 18 U.~. (5 Wheat.) 153 (1820); United State8 v. The 
Pirates. 18 U.S. (5 Whelit.) 184 (1820): United State8 v. I101.me8, 18 U.S. (5 Wheat.) 
412 (1820) ; II Moore, 8upra note 35, nt 954-959. From the enrlleRt times Federal legis· 
Intlon au plrncy hns been conRtruP(1 In the light of Internntional law, nnd the present 
I"edernl stntute (18 U.S.C. 1fl51) refers specifically to "the law of nations" for the definl
t!(lll or nlrnr·y. 

u 1. Hyde. 811pm note ·3·3, at 798-7G9. 806. 
o. flee Wod,lng Pnpprs. PP. 69-73 . 
.. Compare sections 1-lA6 and 1-lA7 of S. 1 of. the 93d Congress. 
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exists orhas occurred and the offense is committed within (i) the gen
eral jurisdiction of the United Stu,tes or (ii) the special jurisdiction 
of the United States to the extent that such jurisdiction is specified 
as such a circumstance in the separate subsection; or (B) whether 01; 
not such a circumstance exists or has occurred if the offense is com
mitted within the extraterritorial jurisdiction of the United States to 
the extent applicable under section 204. This same paragraph states the 
I,~ther obvious principles that Federal jurisdiction may be alleged to 
rest upon more than one of such circumstances, but that proof of any 
of them is sufficient to estabHsh the existence of Fedentl jurisdiction, 
and that the number of offenses does not increase merely because more 
than one of such jurisdictional circumstances is proved. 

Paragraph (2) provides that if, in a section describing- an offense, 
there is no separate subsection in which one or more CIrcumstances 
are specified as giving rise to Federal jurisdiction, th~re is Federal 
jurisdiction over the offense if it is committed within (a) the general 
jurisdiction of the United States, (b) the special jurisdiction of the 
United States, or (c) the extraterritorial jurisdiction of the United 
States to the extent applicable under section 204; unless the offense is 
described as a violation of, or involves conduct required by, a statute, 
regulation, etc., outside this title, in wh~ch case Federal jurisdiction 
exists to the extent applicable under that statute. 

A significant point regarding this jurisdictional scheme is that, once 
the prmciples of this section are lUlclerstood, the general scope of 
jurisdiction over any offense can 'be readily ascerta.ined by reference 
to the offense-defining section itself, save only for the issue of extra
territorial jurisdiction, which must be determined in each instance by 
reference to section 204. . . 

Subsection (c) states that the existence of Federaljuriscliction is not 
an element of an offense. The purpose of this provision is to lay the 
groundwork for the Oommittee's decision, implemented in the pro
cedural portion of the subject bill,44 that the question whether Federal 
jurisdiction has been proved be for the cotire ra,ther than the jury.45 
The National Commission included an identical sentence in its pro
posed Oode.46 As it aptly observed: "Jurisdiction is not an element of 
an offense ... because jurisdiction goes only to the power of a gov
ernment to prosecute. Whether or not it is proper for the federal gov
ernment to prosecute is a separate question from whether or not the 
defendant has done something criminal." 47 Although current Federal 
statutes are almost all written so as to commingle the issue of jnrisdi~
tion with the elements of the offense,48 some courts have recognized 
th!t't jurisdiotion is a severable issue which is no part of the crime.40 
Indeed, Federal Oourts have taken judicial notice of the existence of 
Federal jurisdiction.50 

"New Rule 20.1, F.R. Crlm. P. 
dO The provision is InclUded purely for emphasis, since each or the offense-defining sec-

tlous distinguishes between the elements of the offense and the question of jurisdiction. 
'0 See FInal Report, § 108(1). '7 See id., Comment, p, 4. 
48 E.g., 18 U.S.C. 1951 ("Whoever In any way or degree obstructs, delays, or affects 

commerce ••• by robbery or extortion," etc.). 
'0 See, e,g., United States v. LeFaivre, 507 F. 2(1 1288, 1297 n. 14 (4th Clr. 1974), cert. 

denied, 420 U.S, 1004 (1975) ; United States V. Blassingame, 427 F.2d 329, 330, (2d Clr.), 
certl denied, 402 U.S. 945 (197.1). 

"? See United States V. Miller, 499 F.2d 736, 739-740 (10th elf. 1974), and cases cited 
therein. 



41 S~ctioil 202t 
Section 203. 

SECTION 202. GENERAL JURISDICTION OF THE UNITED STATES 

This section provides that an offense is committed within the gen
eral jurisdiction of the United States if it is committed within the 
United States. The term "United States" is defined in section 111, in a 
geographic sense, to include all'States, all places which are subject to 
the special territorial jurisdiction of the United States that are de
scribed in section 203 (a) (4:) and (a) (5), all waters subject to the 
admiralty and maritime jurisdiction of the United States, and the air-. 
space overlying such States, places, and waters. This generally corre
sponds to th~ definition of "United States" in 18 U.S.C. 5, although 
one exception js that the Canal Zone is specifically included in the defi
nition of the term "State" in this Code,51 whereas it is excluded from 
l8U.S.C.5. 

SECTION 203. SPECIAL JURISDICTION OF THE UNITED STATES 

This section provides for the special jurisdiction of the United 
States. 

The special jurisdiction of the United States is divided into three 
categories (the details of which are set forth in paragraphs (a), (b), 
and (c» ; tbe special territorial jurisdiction, the special maritime ju
risdiction, and the special aircraft jurisdiction of the United States. 
1. The Speoial Territorial Jurisdiotion 

Subsection (a) of the section specifies five localities that comprise 
the special territorial jurisdiction of the United States. 

Special territorial jurisdiction includes, under paragraph (1), any 
real property reserved or acquired for the use of the United States 
which is under the exclusive or concurrent jurisdiction of the United 
States, and any place purchased or otherwise acquired by the United 
States with the consent of the legislature of the State in which such 
places are located for the construction of a building or other facility or 
structure.25 This essentially restates 18 U.S.C. 7 (3), which is based in 
part upon clause 17 of section 8, Article I of the Constitution. The 
paragraph is intended to follow existing law.53 The phrase "any build
ing or other facility or structure" is entitled to the broadest possible 
interpretation in accordance with the Supreme Court's construction of 
the related Constitutional provision in James v. Dravo Oontraoting 
Oompany.54 

Special territorialjurisdiction also includes, under paragraph (2), 
any unorganized territory or unorganized possession of the United 
States. This is based upon paragraph 2 of section 3, Article IV of 'the 
Constitution, and achieves essentially the same result as present 48 

61 See section 111. 
o'Thls does not Include the District of Columbia. Jo,hnson v. Uniteu States, 225 U.S. 

405 \1912). The Committee endorses and intends to carry forward the interpretation of 
the • any reul property" clause to Include a United States embassy or conSUlate leased 
cert. denied, 414 U.S. 876 (1973). See also Uniteu States v. Holmes, 414 F. Supp. 831, 
836-837 (D. Md. 1976), holding that 18 U.S.C. 7(3) Includes subsequent lands. 

G3 Important CDses in this area~ especially on the matter of state cession of jurisdiction 
to the Federal government, Incluue : FOI·t Leavenworth R.R. v. Lowe, 114 U.S. 525 (1885) ; 
001lln8 v. Yosemite Park 00., 304 U.S. 518 (1938); Bowen v. Johnston, 306 U.S. 19 
(1939) ; Adams v. Uniteu States, 319 U.S. 312 (1943) ; Paul v. Uniteu States, 371 U.S. 245 
(1963) ; Petersen v. United States, 191 F.2d 154 (9th CIl'.), cert. denied, 342 U.S. 885 
(1951) ; United States v. Lovely, 319 F.2d 673 (4th Clr.), cert. denied, 375 U.S. 913 
(1963). . 

'" 302 U.S. 134 (1937). 
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U.S.C. 644a, which provides that a crime committed in ~ertain Federal 
territories 01' possessions on which there are no local laws shall be 
deemed to have been committed on board a United States yessel on the 
high seas. The inclusion of this provision follows the recommendation 
of the N ationalCommissiOll in section 210 ( d) of the F:lnal Report. 

Sp()cial territorial jurisdiction under paragraph (3) likewise in
eludes the Indian cOlUltry as defined in section 144 of this Act (the 
Oriminal Code Reform Act of 1977). This paragraph, like the pre
vious one,· is inserted merely for clarity, since it is settled that unor
ganized territories or_possessions, and the Indian country, are within 
the scope of 18 U.S.C. 7(3), which is carried forward in paragrBph 
(1), discussed above.55 

In section 144 of the bill, the Committee has continued the definition 
of Indian country found in 18 U.S.C. 1151, as well as the various pro
visions in current law that grant State jurisdiction over offenses com
mitted in Indian country by 01' against Indians.56 In addition, the Com
mittee has retained the basic structure of 18 U.S.C.1152 and 1153 (the 
Major Crimes Act), while making various modifications thereto de
signed to improve and clarify those statutes. 

Currently, under 18 U.S.C. 1152 the general laws of the United 
States as to the punishment of offenses committed in any place within 
the sole and ex€lusive jurisdiction of the United States, except the Dis
trict of Columbia, are made to extend to the Indian country. However, 
the section does not "extend to offenses committed by one Indian 
against the person or property of another Indian, nor to any Indian 
committing any offense in Indian country who has been punished by 
the local law of the tribe." Notwithstanding its apparently plain lan
guage the Supreme Court has held th3Jt 18 U.S.C. 1152 also does not 
apply to offenses committed by a non-Indian a.gainst a non-Indian 
victim in Indian country. Such offenses are triable in the States under 
Sta'te law.57 This means, in general, thp:t section 1152 applies only 
when the offense is by a non-Indian against an Indian Or when an In
dian has not been punished by the tribe.58 Section 1152 incorporates 
those specific Federal statutes that apply only in the special territorial 
juriscUction of the United States, e.g., assault (18 U.S. 113), theft 
(18 U.S.C. 661), rape (18 U.S.C. 2031), homicide (18 U.S.C. 1111-
1112). Significant gaps in Federa,l coverage of criminal offenses eJ..-lst 
in such statutes (for example, there is no Federal burglary statute), 
and offenses not specifically covered are incorporated by the provisions 
of the Assimilated Orimes Act, 18 U.S.O. 13, which "borrows" the ap
plicable State definition of the offense and penalty. 

Serious offenses by Indians against "the person 01' property" 59 of 
an Indian 01' another person in Indian country are governed by 18 

w See. e.g •• Williall~s Y. United States, 327 U.S. 7.LI, 713 (1946); Unitcll States Y. 
Maro1/es, 557 F.2d1361, 1365 n. (9th Cir. 1977). 

00 See 18 U.S.C. 1162, 3243; 25 U.S.C. 232. 
01 T'niterl State.9 Y. Bur/ancl .• 441 F.2d 11!J9 (9th Cir.) , cert. denied, ·104 U.S. 842 

(1971). In United State8 v. Antelope, 430 U.S. 641 (1977) the Supreme Court unanimously 
rejected a claim that this scheme constituted an unconstitutional discrimination against 
Indian defendants charged with a crlme Inyolvlng a non-Indian Ylctlm. 

1\8 It must also be recognized, however. that the general laws of the United States, as 
opposed to the laws of the United States applicable In places under the sole and exclnslve 
jurisdiction thereof. apply to both Indians and non-Indians In Indian country. See Walks 
on Top Y. U1/Ued States, 372 F. 2d 422 (9th Clr.), cert. denied, 389 U.S. 879 (1967); 
United StateR v. MoGrady. 508 F. 2rl13 (8th Clr. 1974). 

o. It has been held that gambling Is an offense that Is not "against the person or 
property" of another, so that 18 U_S.C. 1152, rather than the lIfajor Crimes Ad or tribal 
law •. Is applicable. United Statc8 v. ,c;/o88eur, 181 F. 2d 873 (7th Cir. 1!l50). 
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U.S.C. 1153, the Major Crimes Act. As recently amended by P.L. 
94-297, this statute lists fourteeu major offenses that apply in such 
circumstances.GO As to twelve of these offenses, Federal statutes exist 
that prescribe the definition and penalty; as to two offenses, however 
(burglary and incest), no Federal definition or penalty exists, and the 
Major Crimes Act provides for the adoption of the laws d the State 
in which the offense is commited that are in force at the time of such 
offense. 

Although the Major Crimes Act reaches most serious offenses 
against the person or property, some gaps in coverage remain. For 
example, maiming (18 U.S.C. 114) and forcible sodomy G1 are not 
within the statute and as a consequence are punishable today (if com
mitted in Indian country by or against an Indian) only by a tribal 
court, which can impose a maximum prison sentence of only six 
months.G2 

At the same time, the Major Crimes Act belies its title in at least one 
respect, extending to misdemeanor (i.e. under $100) as well as serious 
"larcen[iesJ ".63 The term "larceny", morever, is ambiguous. While it 
has been held to refer to the offense described in 18 U.S.C. 661, there 
is a division of judical viewpoint whether that statute reaches a taking 
of property in the natme of embezzlement rather than larceny at com-
monlaw.G4 • 

Under the proposed new Federal Criminal Code, 1'8 U.S.C. 1152 
is carried forward virtually verbatim in subsections (c) and (d) (1) 
of section 144 of the bill. 18 U.S.C. 1153 has, however, been recast in 
subsection (d) (2). In place of the fourteen offenses listed in section 
1153J the Code lists twenty "felony" offenses against the person or 
property ,contained in chapters 16 and 17 of the Code tha.t include 
as a jurisdictional base the special jurisdiction of the United States.G5 

The 'offenses are: murder, manslaughter, and negligent homicide (sec
tions 1601-1603); maiming and aggravated battery (sections 1611-
1612); terrorizing (section 1615); kidnapping and aggravated 
criminal restraint (sections 1621-1622); rape, sexual assault, and 
sexual abuse of a minor (sectiollS 1641-1643) ; arson and aggravated 
property destructions (sections 1701-1702); burglary and criminal 
entry (sections 1711-1712); robbery anel extortion (sections 
1721-1722) ; theft, traffteking in stolen property, and receiving stolen 

fJO Murder. mauslaughter, kidnapIng, rape, carnal knowledge of any female (not the 
aCCused's wife) who has not attaIned sIxteen years of age, 1lSsauJt with Intent to commit 
rape, Inc~st, assault with Intent to k!ll, aSSault with a dangerous weapon, assault resultIng 
In serious bodIly Injury, 'arson, burglary. robbery, and larceny. 'Vhere thc offense Is 
enumerated In section 1153 and Is committed by an Imllan agaInst a non-IndIan, It has 
been h~ld that thc prosecu tlon must be brought under section 1153. notwIthstandIng that 
section 11132 also would seem to reach the conduct. Hem-y v. Unitefl State8, 432 F.2d 114 
(Oth Clr. 1070), modIfied on rehearIng, 434 F.2d 1283. ccrt. denIed, 400 Uo'S. 1011 (1971). 

61 The lack of coverage of forcIble sodomy (sodomy is not Included us a form of rape) 
has created a serious enforcement problem in some Instances. In one recent casc In Utah, 
prosecution of an Indian for sodomIzing his tllJ;ee-year old grandson had to be declined. 
Plainly, In a casc such as tbls wherc the victIm and the offender are In th~ same famIly, 
snch a result may have trnglcconsequences since there may be no other practIcable way 
to remove the <dender from the situatIon and to protect the victim from his unwanted 
sexuu! attention . 

• 2'25 U.S.C. 1'302(7) . 
• , Un it cd 8tates v. Gilbcrt, '373 F. Supp. 32, 80~03 (D. S. Dak. 1974). 
tll'Compare, In this regard, United 8tatc8 V. Arm(tta, 193 F. Supp. 624 (D. Mass. 10G1) 

(embezzlement is Included In 18 U.S.'C. GG1) with United St(ttCB v. BCard, 43G F.2d 1084. 
1088-1090 ({Jth Cir. 1071) (doubting thc correctness of Art/wta) , 

fl,' Offenses havIng general jurIsdIctional appllcablllty wllJ contInue to bc prosecutable 
without regard to the provisIons of section 144. See thc cases cltcd in notc 58, 8upm. 
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property (sections 1731-1733) iU"' and incest. Although on balance 
the twenty offenses enumerated' may somewhat enlarge the scope 
of this sectionas-compal'ed to current law, the Committee perceives 
no reason not bo permit Federal prosecution of all serious crimes 
against the person or property when committed by an Indian in 
Indian country. Such a decision indeed is cpnsistent with the con
gressional policy inherent in the Ma.jor Crimes Act. 

Unlike the Major Crimes Act, the sole instance in section 144 
where it is stated that recourse shall be had to State law occurs with 
respect to the crime of incest, since that crime is not defined in the 
Code.oT Subsection (d) also contains a sentence which makes it clear 
that, in the'event of a criminal prosecution of an Indian for one or 
more of the offenses listed therein, nothing in the subsection shall be 
deemed to preclude a conviction for a lesser included offense,whether 
or not such lesser offense is enumerated in the subsection. This car
ries forward the interpretation of the present Major Crimes Act in 
Kee.ble v. United States.S8 

It should be noted that the provisions of section 144 and indeed of 
the Criminal Co.de Reform Act in general, take no position with respect 
to the scope of jurisdiction possessed by tribal courts; for ~xample, 
there is no attempt in this bill to resolve the currently disputed ques
tions whether tribal courts may exercise jurisdiction over non-Indians 
accused of offenses in Indian cOlmtry.09 It is the Committee's intention 
to preserve the 'extent of concurrent tribal court jurisdiction as it now 
exists. TO To that end, section 205 ( a) (2) makes clear that the existence 
of Federal jurisdiction over an offense does not in itself preclude an 
Indian tribe, band, community, group, or pueblo from exercising its 
jurisdiction in Indian country to enforce its laws applicable to the 
conduct involved. Moreover, subsection (b) of section 144 reinforces 
this policy by evincing a plain legislative intent that nothing in this 
Act (except to the extent specifically set forth) is intended to diminish, 
expand, or otherwise alter in any manner or to any extent State or 
tribal jurisdiction over offenses within Indian country, as such juris
diction existed on the date immediately preceding the effective date of 
this Act. 

co ~'he grading of the theft series of offenses varies from felony to misdemeanor status 
depending on the type or value of property involvp,d. Section 144 is worded so as to reach 
only a feloniOUS violation of these provisions, thus narrowing the scope In tIlls respect 
of the :Major 'Crimes Act but reflecting the policy adhered to generally in that Act that 
only serious offenses by Indians should be federally prosecutable. 

G7·See 18 U.S.C. 1153; and see Aallnia v. United Statc8, 404 F;2d 140 (9th Clr. 1968). 
08 412 U.S. 205 (1973). 
00 See generally Oliphant V. Sahlie, 544 F. 2d 1007 (9th Cir. 1976), cert. granted, -

U.S. -- (1977) holding that in the absence of a treaty or Internal instructions on their 
powers, tribal ~ourts do possess such jurisdiction. 

70 The 'Commlttee is, however, concerned with the Ninth 'Clrcult's recent decision In 
United States v. Wheeler, 545 F.2d 1255 (1976), cert. granted, - U.S. - (1977), 
which hOlds that the Double Jeopardy Clause of the Fifth Amendment bars a Federal 
prosecution of an Indian defendant for violation of the Major Crimes Act because of his 
earlier conviction in an Indian tribal court of a lesser included offense arising from the 
same acts aontra, United State8 v. arow, 560 F.2d 386 (8th Clr. 1(77). Unless changed by 
the Supreme Court, the result will be that an Iudlan can plead guilty to a minor offense 
In a tr,lbal court and thereby achieve an effective immunity from prosetfutlon In Federal 
court for a major offense. The American Indian Policy Review Commission (established by 
P.L. 93-580) observed In connection with the Wheeler decision that such a situation Is 
"simply 'not tolerable" and· could lead to congressional reaction to strip tribal courts of 
some of their power. Final Report, pp. 5-29. See also Vollman, Grim'inal J1tri8diatio1~ in 
Indian aountry>' Tribal Sovereignty and Defendants' Higlits in Oonfliot, 22 Univ of 
Kans. IJ. Hev. il87, 406 (1974). If the W/leeler decision stands, it may be necessary to're
examine tribal court jurisdiction at a later time. 
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Finally, as stated above, the Suprem.e Oourt has ruled t~lat 181!.S.O. 
1152 does llot apply to offenses commItted by a non-IndIan agalllst a 
non-Inclian in Indian country and that such offenses .are tda:ble by 
State courts in accordance with State law. The Oommittee believes, 
however, that the F.ederal power under the Oonstitution to punish sueh 
offenses should be exercised.71 In redrafting the provisions of current 18 
U.S.C; 1152 in section 144: of the bill in conjunction with the definition 
of the special teritorial jurisdiction in the Oode, it is the intention of 
the Committee that they be considered applicable to offenses by non
Indians against non-Indians as well as to those offenses previously 
considered as coming within the scope of that section. 

ThE: special territorial juriscliction also includes, Imder subpara
graph (a) (4), any island, rock, or key which may, at the discretion of 
the President, be considered as appertaining to the United States. 
This carries forward the provisions of 18 U.S.C. 7 (4) .72 Ourrently 
crimes committed on such places are treated as if committed on the 
high seas on board a United States vesse1.73 

Finally, the special territorial jurisdiction includes any facility for 
exploration or exploitation of natural resources constructed or oper
ated on or above the outer continental shelf as defined in section 2 (a) 
of the Outer Oontinental Shelf Lands Act."! 
~. Speoial mm'itime jurisdiotion 

Subsection (b) of section 203 specifies four localities that comprise 
'the special maritime jurisdiction of the United States. 

Paragraph (1) states that the special maritime jurisdiction includes 
the high seas. This and the following two paragraphs carry forward 
the provisions of 18 U.S.O. 7(1). The term "high seas" is difficult to 
define exce1?t by exclusion. During the sixteenth and seventeenth cen
turies especIally, nations claimed authority over vast areas of the oceans 
and seas/" but international law came to recognize a broad principle of 
freedom of the seas,7G and these claims were gradually reduced until 
municipal authority became limited to a coastal belt of territorial 
waters. Dispute.9, however, persist as to where coastal authority ends 
and the high seas begin. For this reason, section 111 defines the "high 
seas" as, in effect, those parts of the sea that are, in accordance with 
international law, not included within the territorial sea 01' intcl'llal 
waters of any nation or state.77 

71 See UnUed States v. Mazurie, 419 U.S. 544 (1975). Regardless of tile Indian status of 
tile perpetrator or victim, offenses In Indian country frequently constitute a breach lie the 
peace and security of the enclave sufficient to Invoice the exercise of Federal jurisdiction. 
cr. Reljo/'d v. Oommanclant, 401 U.S. 355, 367-369 (1971). The Committee intendH IInel 
anticipates, however, that the Federal government's new jurisdiction under section 144 of 
the bill over non-Indian versus non-Indian offenses, which Is concurrent (sec section 205(a) 
(,1) and (2» with that of the states and tribes, wlll be exercised sparingly to vlndlcnl'c a 
distinct Federal inter~st or to insure against an apparent faiiure of justice. Cf. the Depart
ment of ,Justice policy in Petite v. United State8, 361 U.S. 529 (1960). 

72 Til" con.tltutlollallty of this statute is establlshccl by Jones Y. United States, 1a7 
U.S. 202 (1890). The limitations to keys "containing deposits of guano" has been 
eliminated . 

.. See 48 U.S.C. 1417; Jones v. United States, 8I1p/'a note, 72. 
74 4::1 U.S.C. 13::11 (a). By including such fac!1!ties, the Committee accepts the recom

mendntion of the American Bar Association. See statement of Prof. Livingston Hall on 
behnlf of the ABA, Henrlngs, p. 5784. 

70 See United States v. Roduel's, 150 U.S. 249 (1893) ; Colombos, InternatioJlal Law of 
tile Sea, pp. 45, 46, 58 (5th ed., 19(2). 

70 It wns declared in the celebrated LOtllS OasB thnt, apart from "ccrtain special cnses" 
allowed for under International lnw, vessels on tile high seas nre "subject to no nuthority 
except thnt of the State whose flag they fly." Publications, Permanent Court of Inter. 
national Justice, Series A, No. 10, 25. 

77 See I Hyde, supm note '33, at 7'51. 

/ 
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Paragraph (2) places within the special maritime jurisdiction any 
other waters (not the high seas) within the adMiralty and maritime 
jurisdiction o£ the United States and out of the jurisli.iction of any 
particular State.7S • 

Under paragraph (3), the special maritIme jurisdiction also at
taches to any vessel within the admiralty and maritime jurisdiction 
of the United States, and out of the jurisdiction of any particular 
State, which vessel belongs in whole or part to the United States, any 
State or local government, a citizen of the United States, or an orga
nization created under the Jaw of any State or of the Unit{\c1 States.7~ 
This tracks the provisions of 18 U.S.C. 7(1), except for the addition 
of vesseJs owned bv State or local governments. Jurisdiction under 
this provision is I)'road enough to mclude crimes committed upon 
vessels while in the territorial waters of foreign nations, us under 
current law.SO 

Finally, under paragraph (4), special maritime jurisdiction in
cludes any vesselregiste.l:ed, licensed, 01' enrolled under the laws of the 
United States, which is upon the waters of any of the Great Lakes or 
the waters connecting them, or upon the Saint Lawrence River where 
it constitutes the international boundary. This restates the jurisdiction 
now provided under 18 U.S.C. 7(2).81 . 

3. SpeciaZ A ircrajt Jurisdiction 
Subsection (c) of section 203 sets out five circumstances under which 

aircraft are within the special aircraft jurisdiction of the United 
States. 

Paragraph (1) includes within such jurisdiction air'craft belonging 
in whole or in part to the United States, a State or local government, 
or an organization created by or under the laws of the United States 
or any State. This follows closely the provisions of 18 U.S.C. 7(5). 

Pamgraph (2) brings within the special aircraft jurisdiction any 
"civil aircraft of the Uuited States," as defined in section 101 of the 
Federal Aviation Act of 1958, as amended (49 U.S.C. 1301 (15». This 
continues the jurisdictional scope of this same section 101.82 

Paragraph (3) brings within the special aircraft jurisdiction "any 
other aircraft within the United States," again following a provision 
of section 101 of the Federal Aviation Act.83 

Paragraph (4) states that special aircraft jurisdiction further in
cludes "any other aircraft outside the United States," which (1) has 
its next scheduled stop or its last point of departure in the United 
States and which next lands ill the United States; or (2) aboard 
which has been committed an "offense," as defined in the recently rati
fied Convention for the Suppression of Unlawful Seizure of Aircraft, 
and which lands in the United States with the alleged offender still 
aboard. This paragraph reflects existing law set out in section 101 of 

'8For a discussion of this jurisdiction, see United States V. Bevans, 16 U.S. (3 Wheat.) 
336 (1818»; Wynne v. Unitccl Stat~8, 217 U.S. 234 (1910); compare Jioopengarl1C1' v. 
U1titecl States, 270 F:2d 465, 470-471 (6th Cir. 1959), with Unltecl States v. Tanner, 471 
F.2d 128, 141 (7th Clr')f cert. denied, 409 U.S. 940 (1972) . 

... The term "organiza ion" is defined in section 111. 
eo Sce Unitecl States v. Flo1'c8, 289 U.S. 137 (1032) ; United State8 V. Ross, 439 F.2d 

1355 (9th Cir.l071), cert. denied, 404 U.S,10Ir; (1972). 
81 See United I1tatc8 Y. Roclger8, 8/!pra note 75; United State8 v. R08B, 8ltpra note 80: 

Uniteel Stlltes v. alll, 204, F.2e1 (7th Cir.), cert. denied, 346 U.S. 825 (1953). 
82 See 49 U.S.C .. 1'301(34) (a). 
B:l49 U.S.C. 1301 (34) (c). 
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the Fedel'!I'l.Aviation Act enacted to implement the Convention for 
the Suppression of the Unlawful Seizure of Aircraft.84 

Finally, paragraph (5) provides that the special aircraft jurisdic
tion mcludes any other aircraft leased without crew to a lessee who 
has his principal place of business in the United States or is without 
any principal place of business but has his permanent residence in the 
United States. This also carries forward existing law.85 

In all the situations enumerated in subsection (c), jurisdiction at
taches to the aircraft only "during the period that such aircraft is in 
flight."'l'he quoted clause is defined to mean from the moment all the 
external doors of the aircraft are closed after embarkation until the 
moment any such door is opened for disembarkation or, if a' forced 
landing has occurrod, tmtil competent authorities have taken over the 
responsibility for the aircra.ft and the persons and property aboard. 

This is also in accordance with existing law,s6 which was drafted to 
implement the Convention for the Suppression of Unlawful Seizure 
of Aircraft. 

SEOTION 204. EXTRATERRITOillAL JURISDIOTION OF THE UNITED STATES 

Currently Federal law contains no general provisions on extra
territorial jurisdiction. Certain statutes contain explicit provision 
for extra.territoriality.87 As to others, courts have had to determine 
whether, from the nature of the offense, Congress intended that extra
t.erritorial jurisdiction should attach.88 Section 204 is designed to 
provide additional clarity in this area and to obviate, at least in large 
part, the need for courtS to consider the extraterritorial implications 
of legislation.. 

Section 204 states that, except as otherwise expressly provided by 
statute, treaty, or other international agreement, there shall be Fed
eral extraterritorial jurisdiction o'er offenses defined in this proposed 
Code committed outside the general or special jurisdiction of the 
United States, in nine circumstances. 

The first of these is if the offense is a crime of violence and the vic
tim or intended victim is (1) a United States official, or (2) a Federal 
public servant outside the United States Ior the purpose of perform
ing his official duties. The terms "crime of violence," "federal 
public Rervant," and "United States official" are defined in section 11l. 
This provision, like the foul' that follow it, is primarily based on the 
protective theory of jurisdiction, discussed 8upra. . 

The second circumstance arises if the offense is treason or sabotage 
a.gainst the United States. This is generally consistent with pres
ent law and accords with the recommendations of the National 
Commission.89 

'" 49 U.S.C. 1301 (34) (d) (Ii). 
"" 49 U.S.C. 1301 (34) (e). 
00 49 u..S.C. 1301 (34). 
81 For exo.mple, 18 U.S.C. 2381 concerning treo.son, provides that the oJIense may be' 

committed "within the United states or elsewhere." 
88 See Unitell State8 v. Bown,an, sltpra note 33. 
80 See, e.g., KawaTcita v. United States, 343 U.S. 7.17 (1952-) ; Working Papers, p. 74. 

It should be noted that extraterritorial jurisdiction also may exist (and if it does, Is 
preserved in the Code; see section 201(b) (2» with respect to espionage oJIenses. See sec
tions 1121-1124; Scarbeok v. United States, 217 F.2d 546 (D.C. Cir. 1962), cert. denied, 
374 U.S. 85'6 (1963), upholding the conviction of 0. United Sto.teS diplomo.t for communicat
ing classified infol'lllo.tion to 0. foreign government in Poland. The exercise of extro.terri
toriai jurisdiction is deemed especially fitting when the o.cts complo.ined of o.re directed 
o.gainst the safety of the State. 1 Hyde, supra note 33, at 805. 
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The third circumstance under which there is extraterritorial juris
diction exists where the offense consists of (1) counterfeiting or for~
ing, or uttering such copies of, or issuing without authority, seals, 
securities, currency, instruments of credit, stamps, passports, or public 
documents which are 01' purport to be issued by the United States; (2) 
perjury or false swearing in any Federal official proceeding; (3) mak
ing a false statement in a Federal government record or matter; (4) 
bribery or graft involving a Federal public official; (5) fraud against 
the Federal government or theft of property in which it has an inter
est; (6) the impersonation of Federal public servant; or (7) any 
obstruction of or interference with a Federal governmental function if ' 
committed by a national or resider,t of the United States. This para
g'mph, which ·£ollows closely the recommendations of the National 
Commission,oo is thus a safeguard against the major offenses affecting 
operations of government, and also guards against all punishable forms 
of. interfering with or obstructing governmental functions by nationals 
and residents of the United States abroad.91 

The fourth circumstance occurs when the offense involves the manu
facture or distribution of narcotics or other drugs for import into, 
or eventual sale or distribution within, the United States. 21 U.S.C. 
959 presently- makes punishable the manufacture abroad of certain 
controlled substances by any person knowing or intending that such 
substance shall be unlawfully imported into the United States. The 
Committee believes that the dangers international drug trafficking pose 
to the well-being of the United States mandates tllis jurisdictional 
provision. It thus adopts the views previously endorsed at least in part 
by the Congress, that illegal drug traffickin~ which may affect the 
United States should be cognizable irrespectlve of where the offense 
was committed.92 

The fifth circumstance arises when the offense involves entry of per
.sons or property into the United States. This is in accord with existing 
law and largely reflects the protective principle of jurisdiction.93 

The sixth circumstance is if the offense consists of possessing an 

I 
explosive in a United States Government building. Although such 
buildings are probably within the special territorial jllrisdiction of 

i the United States, pursuant to the rationale in a recent court of ap
peals' decision,94 the Committee has included this provision in order to 
insure that such offenses will be Federally prosecutable even though 
the government building is located outside the United States. 

The seventh circumstance exists when the offense is committed in 
whole or in part within the United States, 01' where the offense is an 
attempt, conspiracy, or solicitation to commit an. offense within the 
United States. This reflects both the protective principle and the 
discrete principle discussed above as to offenses taking actual effect 
within the United States.ou The National Comlhission included a 
similar provision in its Final Report.9o 

DO See Final Report, § 208 (c). 
01 In accordance with the recommenllation of the New, York City Bar Association's 

Special Committee, the lang-uage of section 204(C). S. 1400, was adoptecl for S. 1'137 as reo 
)Jorted, Hearings, p. 7702, The latter part of the paragraph clearly reflects the personal 
(or natlonaI1ty) principle of jurisdlctilln . 

." See Restatement (Second), Foreign llelations Law of the 'United states, pp, 94, 97 
(1965). 

D. See Martin v. UlIitccl Sta.tcs, 352 F. 2d 174 (5th Cir. 1965) ; FInal Report, § 208(c), 
01 See United States v. Erdos, supra note 52. 
"" See Working Papers, pp. 73-75. . 
D<I Section 208 (d) • 
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The eighth circumstance under which there. is extra-territorial jur
isdiction occurs when the offense is committed by a Federal public 
servant, other than a member of the armed forces who is subject, at the 
time charged, to court-martial jurisdiction for the offense, who is out
side the United States because of his official duties, or by a member of 
his household residing abroad because of such public servant's official 
duties, or by a person accompanying the armed forces of the United 
States. The National Commission recommended a nearly identical pro
vision.97 As regards crimes committed by civilians whose presence 
abroad is associated with the presence there of our military forces, 
tIllS J?rovision fills a gap in present law which arises because the 
exerCIse of court-martial jurisdiction over such civilians has been held, 
at least in peacetime, to be violative of the United States Constitution.Ds 

In addition to the explicit coverage of persons "accompanying" the 
military forces, the broad definition of "federal public servant" in 
section 111 extends the coverage to persons "serving with" or "em
ployed by" the armed forces, the other categories of persons referred 
to in the Uniform Code of Military Justice.D9 

. 

Likewise the coverage of crimes by members of the armed forces 
who arc abroad because of their official duties, and who are not sub
ject to court-martial jurisdiction for the offense, is designed to fill a 
gap in our existing law, since the Supreme Court in Toth, v. Quarles,lOO 
held that court-martial jurisdiction could not be asserted overan ex
serviceman for a crime committed wIllIe stationed outside this coun
try, and instead was limited to persons who are, at the time of the 
prosecution, members of the armed forces. The purpose of subsection 
(h) is to close the loophole by which former members of the armed 
forces, whose crimes are not discovered until after they have ceased 
to be subject to court-martial jurisdiction, wholly escape prosecution, 
by providing for extra-territorial civilian court jurisdiction over such 
persons under this Code. As drafted by the N a.tional Commission, 
subsection (h) went much farther and would have created concurrent 
Federal civilian court jurisdiction over all offenses committed b:y 
servicemen who are outsIde the United States because of their official 
duties. This would create perplexing problems of jurisdiction between 
the Departments of Defense and Justice both as to the investigation 
and prosecution of offenses, as well as a potentially severe burden upon 
the Federal district courts. The Committee is unaware of any evi
dence or rationale indicating the need for such concurrent jurisdIction, 
and believes that court-martial jurisdiction is both adequate and ap
propriate to deal with such offenses.101 Accordingly, the subsection was 
narrowed so as to confer Federal civilian court jurisdiction only in 
the situation where the alleged offender is not subJect to court-martial 
jurisdiction for the offense, at the time charged. 

It is flot belie.ved that this solution gives rise to any constitutional 
problems. Although Federal jurisdiction under subsection (h) will 

P'/ See Final Report, § 208(f). See 01so Hearings on H.R. 763 before the House Sub. 
committee on Immigration, Citizenship and. International Law, 95th Cong'

i 
1st Sess •• In 

which the Departments of Defense, Justice, and Statl! nll supported a sim lar provision. 
And see, commenting on an earIler version of tills proposal, Horhaly and MulIln, Extra. 
territoriaZ Jltrisdiction an(! its Effect on tile A.dmi1ltstration of Milital'y Grim,ina! Justice 
01ler8e(1S, 71l\Il L. Rev. 1 (1976). 

os Kinsella v. Singleton, 361 U.S. 234 (1960) ; Gorsham v. Hug an, 361 U.S. 278 (1961) ; 
McElroy v. Guagliardo

l 
361 U.S. 281 (1961). 

0010 U.S.C. 802 (11). 
100 350 U.S. 11 (1955). . 
101 This is consisteni. with the position espoused by the Administration at the recent 

hearings on H.R. 763, supra note 97. . 
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attach only after the individual is no longer a member of the armed 
forces, jurIsdiction under thisOode is not an element of the offense.lo2 
A member of the armed forces abroad will be on notice that if he 
engages in conduct that co1l3titutes an offense under this Code, he will 
be liable to prosecution in a Federal civilian court when the authority 
of the military to assert jurisdiction over it (and him) has ceased.lo3 
Of course, the double jeopardy clause will protect any such person 
from being prosecuted both in the military courts and the Federal 
civilian courts for the same offense.lo4 

The ninth circumstance exists when the offense is committed by or 
against a natiollal of the United States at a place outside the jurisdic
tion of any nation. This reflects both the personal principle and the 
passive personality principle, discussed above, conditioned by an ab
senee of jurisdiction such as might obtain, e.g., in Antarctica or on an 
unclaimed island or the moon.105 

The final circumstance arises when the offense is committed within 
the generic terms of, and is committed under circumstances specified 
by, a treaty or international agreement to which the United States is a 
party and which provides for or requires the United States to provide 
for Federal jurisdiction over such offenses. This section incorporates 
all jurisdiction as provided by treaty/oo and enables the specific 
offenses of piracy (chapter 81 of the United States Code) to be 
omitted from this Code. Dnder this jurisdictional base the various 
crimes against person and property set out in this Code that may be 
involved :in piratical actions will be punishable as such and not under 

. a generic concept of piracy. Other examples of such treaties are the 
"Convention to Prevent and Punish the Acts of Terrorism Taking the 
Form of Crimes Against Persons and Related Extortion that are of 
International Significance" and the "Convention on the Prevention 
and Punishment of Crimes Against Internationally Protected 
Persons". 

SECTION 205. FEDERAL .ruRISDICTION GENERALLY NOT PREEMPTIVE 

This section addresses a problem that the courts have had to con
front at times without any clear basis for resolution. A general prin
ciple is laid down that Federal criminal legislation does not operate 
preemptively. Subsection (a) states that, unless otherwise expressly 
provided, the existence of Federal jurisdiction over an offense does 
not, in itself, prevent: (1) a State or local government from exercising 
its concurrent jurisdiction to enforce applicable laws; (2) an Indian 
tribe, band, community, group, or pueblo from exercising its con-

102 See section 201 (e). . 
1IXl Some people wlll of course escape prosecution by virtue of. the rUnning of the statute 

of limitations, but that Is merely to recognize the force of the policies underlying such stat
utes, and does not result from the lack of a forum In which to try the offender. Note 
that under section 511 {g} the statute of limitations Is tolled for so long as the person is 
outside the United States. 

1,. Grafton v. United State8, 206 U.S. 333 (1907). Where the conduct only constitutes 
an offense under this Code and not under. the Uniform Code of Milltary Justice there 
wllI be Immediate Federal civilian court jurisdiction and no ex post facto or dOUble jeopardy 
Issue will arise. 

~oo See Flnal Report, § 208(h} : Working Papers, p. 7'6. See also United States v. Boca
m.!ltt. 467 F.2d 341 (4th Cit. 1972). The eighth and nInth circumstances, sections 204 (h) 
and (I) of the bill, encompass the views of the New York City Bar Association's Special 
Committee, Hearings pP. 7701-7702. 

106 See Final Report, § 208(g) ; Working Papers, pp. 75-76. 
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.current jurisdiction in Indian country to enforce applicable laws; :L01 

or (3) a court-martial, military commission, court of inquiry, provost 
court, or other military tribunal of the United States from exercising 
lts concurrent jurisdiction to enforce the law applicable to the conduct 
involved pursuant to the Uniform Oode of Military Justice, lOS and 
other Federal statute, or the law of war.109 

Paragraph (1) sets forth the general proposition, found in a num
ber of criminal enactments, that the existence of Federal jurisdiction 
over an offense does not "in itself" prevent prosecution by a State or 
local government,110 The purpose of the "in itself" language is to pre
serve the prevailing doctrine permitting a court to conclude, even in 
the absence of explicit congressional language, thatOongress has so 
"occupied the field" in a particular area as to preclude State or local 
prosecution. But such a conclusion, as at present, will be conditioned 
on a rigorous showing of dominant Federal interest, pervasiveness of. 
the Federal legislative scheme, and serious danger'that enforcement 
of State or local laws will conflict with the administration of the 
Federal program.l11 

Similarly, the Oommittee intends no change in existing practice 
enabling a State or locality to prosecute a person notwithstanding the 
fact that he has been previously tried by the United States for the 
same conductY2 . 

Paragraph (2) states present Federal law. Although Oongress in 
the Major Orimes Act, 18 U.S.O. 1153, has specified certain offenses 
committed by Indians in Indian country which are prosecutable in a 
Federal court, it has apparently not precluded a tribe from exercising 
its sovereign power 113 to try the perpetrator for the same offellse, al
though it has limited the penalty that may be imposed by tribal courts 
to no more than six months imprisonment,11·4 

Paragraph (3) also states present law.l15 While most offenses cogni
zable by military courts are uniquely military in nature, the Supreme 
Oourt has recently confirmed that court-martial jurisdiction is avail
able with respect to civilian-type offenses committed by a serviceman 

107 ·See ·Statement of Joe Lawrence, Jr., chairman, lIfakah Tribal 'Counsel, liearings, p. 
5898; Statt'ment of Robert L. Pirtle, HearIngs, p. 5888, et seq. ; Repbrt of the New York 
City Bar AssocIation's SpecIal Committee, HearIngs, p. 7702. 

1u8 10 U.S.C. 801 et seq. 
100 See FInal Report § 206. 
no In support of this provIsion. see the Report of the National Association of Attorneys 

General 011 Proposals for Revision of the Federal Criminal Code, reprinted in Hearings, 
pp. il010, 6011. 

1U See Pennsylvnia v. Nelson, 350 U.S. 497 (1956) (State selUtion laws cannot be en· 
forced because lJ'ederallegisiation has occupIed the field). 

l1!!See Bartku8 v. IlUnoi8, 359 U.S. 121 (,1959). The National CommIssion had included 
provisions purporting to deal with the double jeopardy problems ariSing, inter aUa, from 
independent prosecutions of a defendant for the same conduct by different sovereign 
entIties (e.g., a State and tile United States). These provisions cut uack substantially on 
current constitutional doctrine and practice. They would have rendered it Virtually impos
sible for a State to prosecilte following an acquittal or conviction in a prosecution by the 
Federal government for the same cond\. ct, and only slightly less dIlIicuit for the Federal 
government to prosecute in the convelse Situation. See :l!'inal Report, §§ 707-709. '.rhe 
CommIttee considered that these matters and others covered In chapter 7 of the .IJ'inaJ 
Report shOUld be left to exIsting law and prosecutive policies. See Pctite v. United State8, 
8upra note 71. 

uo The power of Indian tribes to punish for offenses is an inherent aspect of their 
sovereignty which can only be ousted or overcome by explicit congressional enactment. 
See Talton v. Maye8, 163 U.S. 37,0 (1896); UnitecZ States v. Antelopc, 8upl'a note 57. 

1H See 25 U.S.C. 1301, 1302. One court has intimated that tribal courts represent a 
suffiCiently separate soyereignty from courts ·of the United States so that successlye prose. 
cutions for the same conduct in a tribal and a United States court do not offend the dpuble 
jeopardy clause. See Umte(~ States V. Kells Plelltv, 466 F.2d 240

1 
243 n.3 (8th Clr. 1972), 

cert. denied, 410 U.S. 916 (1973) but see United State8 y. Whee er, 811pra note 70. 
UG See UnitecZ State8 v. Hodges, 487 F.2d 945 (5th Cir. 1973). 
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in circumstances where they are "service-cOlUlectec1." 116 Thus there 
exists an area where civilian and military jurisdiction overlap. Unlike 
with State and probn.bly tribal courts, it has been held that military 
courts are arms of the same sovereign as Federal civilian courts for 
purposes of the double jeopardy clause so that succe~sive'prosecutions 
for the same offense are barred.l17 

Subs!: .:tioll (b) (1) sets forth a further exception to the principle 
that the assertion of Federal jurisdiction is generally not preemptive. 
It provides that, upon order of the Attorney General, the assertIOn of 
Federal jurisdiction over an offense (1) that has a victim or intended 
vietim a United States official, a foreign official 01' a member of his 
immediate family, or an official guest of the United States, and (2) 
that is described in section 1601 (Murder), 1602 (Manslaughter), 1603 
(Negligent Homicide), 1611 (Maiming), 1612 (Aggravated Battery), 
1613 (Battery), 1614 (Menacing), 1621 (IGdnapping), 1622 (Aggra
vated Criminal Restraint), or 1623 (Criminal Restraint), or in chap
ter 10 (Criminal Attempt, Criminal Conspiracy, or Criminal Solicita
tion), if the crime that was an object of the attempt, conspiring~ or 
solicitation was one of the other offenses set forth above, shall suspend, 
to the extent indicated in the order, the exercise of jurisdiction by a 
Btate or local government, lmder any State or local law applicable to 
the conduct involved, until the order is rescinded by the Attol'1ley 
General. 

Subsection (b) (2) sets forth an identical exception for other of
fenses. These offenses are (1) those contained in subchapter B 
(Offenses Involving Political Rights) of chapter 15, (2) section 1355 
(Trading in Political Office), and (3) section 1503 (Interfering with a 
Federal Benefit), 1504 (Unlawful Discrimination), and 1616, (Com
municating a Threat), to the e2l.."ient that they involve conduct pro
scribed by t11e Federal Election Campaign Act of 1971, as amended. 
These provisions essentially carry forward the provisions of Pub
lic Law 94-443 which made various offenses relating' to Fed
eral elections preemptive of State Jaw. Since the election offenses 
in this Code app1y in part to mixed Federa1-State elections, the Com
mittee believed it would be inappropriate to make such offenses ab
solutely preemptive of State law. The device chosen of permitting the 
Attorney General to confer priority to any Federal prosecution in this 
area is considered to be sufficient recognition of the Federal interest 
in vindicating such violations. The Committee's solution adopts the 
recommendation of the Criminal Justice Section of the American Bar 
Association. 

The terms "United States official," "foreign official," "immediate 
family," and "official guest of the United States" are defined in sec
tion 111. "United States official" means a Federal public servant who is 
the President, the President-elect, the Vice President, the Vice Presi
dent-elect, a member of Congress, a member-elect of Congress, a dele
gate or a commissioner of Congress, a delegate-elect or a commissioner
elect o~ Congress, a, .Justice of the Supreme Court, or a member of the 
executIve branch who is the head ofa department listed in section 101 

no See O'Oallethal! v. Parkm', 395 U.S. 258 (1969); Reljora Y. Oommandant, 401 U.S. 
355 (1!l71) ; see nlso G08ct V. Mctyclen, 413 U.S. 0(l5 (1.!l73). 

111 See Gra/ton v. United State8, slI·pm note :104. 



53 Section 205. 

of title 5, United States Code. With respect to United States offi
cials, the above subsection carries forward, with minor modifications, 
the current provisions of 18 U.S.C. 351 (f) and 1751 (h). Those statutes 
contain similar coverage (including attempt and conspiracy) for the 
offenses of assault, homicide, and kidnapping. Thes~ offenses are trans
latable under the proposed Code to the offenses listed in this subsection, 
except that other degrees of the basic offense have been added (e.g., 
cl'iminail'estrail1t to kiclnapping). The class of officials covered is the 
same, except that this subsection has added (as is done in the jurisdic
tion provisions of the offenses themselves) Supreme Court J ustic~s and 
members of the cabinet to the classes of persons to whom 'the corre
sponding provisions apply under 18 U.S.C. 351 and 1751. The Com
miltee considers such additions to be appropriate. Moreover, because 
of the obvious foreign relations impact of such offenses when the vic
tim is a foreign official, a member of his immediate family, or an 
official guest of the United StateS', the Committee has added these 
classes of persons to the list of those as to ,,,hom the Attorney General 
is authorized to insure that Federal prosecution and investigation may 
go forward without possible hindrance caused by a concurrent State' 
01' local proceeding. 

92-919 0 - 77 - pt. 1 - 5 
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OHAPTER 3.-0ULPABLE STATES OF MIND 

(Section 301~303) 

The purpose of this chapter is to state and define the specific mental 
states ("mens rea" elements) that. are used throughout the Code in 
defining an offense. Because these mental states are of general ap
plication, they can be defined without reference to the particular con
duct proscribed. '.rhe chapter also provides rules of construction with 
respect to proof of the requisite state of mind. 

There aro no provisions comparable to those contained in this chap
ter in title 18 or elsewhere in the United States Code. The Model 
Penal Code and other codifications that have followed its plan, in
cluding in this instance the National Commission Code, include defini
tions of mental states and rules of construction relating thereto in 
order to provide a uniform, clear manner of expression. These efforts 
in criminal law co'dification have been in substantial agreement on 
both the number and basic content of culpability terms. This chapter 
follows the example set by those efforts. . . 
Present F ederallaw 

Present Federal cl'imina11aw is composed of a bewildering array 
of terms used to describe the mental element of an offense. The N a
tional Commission's consultant on this subject identified 78 different 
terms used in r>resent law. These range from the traditional "know
ingly," "willfully," and maliciously," to the redundant "willful, 
deliberate, malicious, and premeditated," and "lmowing1y and 
willfully," to the conc1usory "unlawfully," "improperly," and 
"feloniously," to the self-coutradictory "willfully neglects." No Fed
eral statute attempts a comprehensive and precise definition of the 
terms used to describo the requisite state of mind. Nor are the tcrms 
defined in the statutes in which they are used. Instead the task of 
giving substance to the "mental element" used in a particular statuto 
has been left to the courts. 

Not surprisingly, the proliferation of these terms has left the crim
inal justice system with confusing and even conflicting laws. Justice 
tTackson characterized the mental element concepts in Federal law as 
being "elusive" because of "the variety, disparity and confusion" of 
judicial definitions.:1 For example, the term "willful" has been con
strued by the. courts in a variety of ways, often inconsistent and con
tradictory. The courts have defined a "willful" act as an act done vol
untarily as distinguished from accidentally, an act done with specific 
intent to violate the law, an act done with bad purpose, an act dono 
without justifiable excusc, an act done stubbornly, an act done without 

1 Morri8ettll v. Unltea State6, 342 U.s. 246, 252 (1952). 

(55) 
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grounds for believing it is lawful, and an act done with careless disre
gard whether or not one has the right so to act.2 

The term "lmowingly," which is often used in conjunction with 
"willfully," has been defined in terms of awareness; 3 in terms of a 
defendant's inference from the circumstances or belief that something 
is :p,robl).blytrue;· in ferms of a defendant's awareness of a "high prob
abIlity" that a circumstance exists; in terms of intentional or purpose
ful 01' "studied ignorance" as to the existence of a fact; G and in terms 
of "gross indifference to" or uwillful neglect of" a duty in respect to 
ascertainment of particular facts. 6 

' 

Similarly, the concept of "malicious," which in some contexts has 
been defined to mean little more than intentionally or kn,owingly en
gaging in prohibited conduct without legal justification,7 in other 
contexts has meant doing a harm malevolently, for the sake of the 
harm as an end in itself.s "Wanton" has appeared to serve as an equiv
alent of "reckless" or "with gross negligence." 0 

As Professor Weinreb, consultant to the National Commission, sum
marized the state of Federal law - with respect to the "mental 
element" : 10 

Unsurprisingly, the courts have been unable to find sub
stantivecorrelates for all these varied descriptions of mental 
states, and, in fact, the opinions display far fewer mental 
states than the statutory language. Not only does the statu
tory language not reflect accurately or consistently what are 
the mental elements of the various crimes; there is 110 discern
ible pattern 01' consistent rationale which explains why one 
crime is defined' or understood to require one mental state 
and another crime another mental state 01' indeed no mental 
state at ali. 

Oulpability-the Ooae's approaoh , 
The Federal Criminal Code, as proposed by 8.1437, as reported, dis

cards the confused and inconsistent aa hoc approach to culpability 
that now characterizes Federal criminal law. Instead it reduces the 

2 See, e.g. Screws v. United States, 825 U.S. 91 (1945); Sple8 v. United State., 817 
U.S. 492 (1948) ; United States v. Murdock, 290 U.S. 889 (198:!). and cases cited therein; 
Working Papers, pp. 148-151. ' 

• United States v. Werner. 160 F.2d 4'88. 441-442 (2d Clr. 1947). 
• See United States v. InternationaZ Min'ls Oorp. 402 U.S. 558 (1971}; BOI/Cll Motor 

Linesl Inc. v. UnIted States.! 342 U.S •• 337. 342 (1952); Rubin v. United States, 4H 
F.2d '.173, 475 n.8' (5th Clr. 19t19). 

• Turnlw v. United States, 896 U.S. 398, 416 (1970). 
• See Boyce Motor lAnes, Itlc. v. United States. supra note 4.

1 
Spurr v. United States, 174 

U.S. 728 (1899) ; Griego v. United States. 298 F.2d 845 (lOt i Clr. 1962) ; UnIted Staten 
v. General Motors Oorp. 226 F.2d 745 749 (3d Clr. 1955). "Knowing" In fraud and false 
statement offenses Is satisfied when the defendant makes representations with a recklCBs 
Indifference as to whether they are true Qr false. See Sparrow v. United StateB 402 F.2d 
826 (10th Clr. 1968); Elbel v. United State8~364 F.2d 127, 134 (10th Clr. 1966). cert. 
denied, 385 U.S. 1014 (1967); GrISOW v. united States, 347 F.2d 755 (lOth Clr.) , 
cert. denied, 382 U.S. 906 (1965): Irwin v. United States, 338 F.2d 770, 774 (9th Clr. 
19(4), cert. denied, 381 U:S. 911 (19&5). This standard is ,probably an application of the 
rule holding a defendant to knowledge where lIe has been grossly indifferent to n duty to 
ascertain facts. See United States v. AndreadiB, 366 F.2d 423. 430 (2d Clr. 1966). cert. 
denied, 385 U.S .. 1001 (1967). 

7 See Stephenson v. Duriron 00., 292 F. SuPP., 66. 88-89 (S.D. Ohio 19(8). nff'd. 428 
F.2d 387 (6th Clr.), cert. 'denied. 400 U.S. 943 (1910): Heard v. Rizzo, 281 F. Supp. 
720,738 (ID.D. fOa.), nff'd, 392 U.S. 646 (1068). 

8 See Ailcens v. Wiscon8in, 195 U.S. 194, 195 (1904). 
o See. e.g., We8tern 0{Jn8trllctors, 11lc. v. Southern Paclfio 00., 381 F.2d 573, 576 (9th 

Clr. 19(7) : United State8 v. Pardee, 368 F.2d 368. 374 (4th Clr. 19(6) : Baltimore &; O. R. 
R. 00. v. Felgenhauer, 168 F.2d 12, 16 (8th Clr. 1948) ; Ne8tlerode v. United State8. 122 
F.2d 56, 59 (D.C. Clr. 1941) ; Dla:on v. Swltzenerg, 262 F. SuPP. 535. 537 (D. Del. 1067). 

10 Working Papers, p. 120. 
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number of terms used to describe the requisite mental state to four: in
tentional, knowing ,reclcles8, 01' negligent. All other statutory form:ula
tions are eliminated. The four degrees of culpability that are retallled 
express the significant distinctions found by the courts and are suffi
cient for all the distinctions in defining offenses. 

In adopting this approach, the bill reflects the analysis of the tra
ditional mens rea concept and the translation of that concept into four 
carefully defined terms introduced by the Model Penal Code and fol
lowed by all of the recent penal code revisions, both proposed and 
enacted. 

SECTION 301. STATE OF MIND GENERALLY 

1. In General 
The purpose of this section is to describe the techniques that are used 

by the draftsmen of the Code in stating the degree' of culpability re
quired by a particular penal statute. The section does not prescribe any 
ru.1es of construction nor does it define any crimes or defenses to any 
crmies. 
fZ. Subseotion (a). State of ]fmd Defined 

This subsection adopts the analytical aid embraced in the Model 
Penal Code approach of defining culpability terms in relation to the 
individual component parts of an offense, the. traditional aotu8 reus 
elements. It defines state of mind~ the traditional men8 rea concept, to 
mean the mental attitude required with respect to conduct, an existlllg 
circumstance, or a result described in a section defining an offense. 

By classifying the offense elements into three types, viz., the nature 
of conduct, the circumstances surrounding the conduct and the re
sults of the conduct, and by considering the state of mind required 
in relation to each cOllrponent offense element, the Code avoids con
fusing the proof required with respect t.) each element. Although many 
offenses prescribe the same state of mind for each type of element, 
some do not. Clear analysis therefore requires that the question of the 
kind of culpability required to establish the commission of an offense 
be considered separately with respect to each· of the elements of the 
offense. For exam:ple, section 1714 provides that a person is guilty 
of an offense "if, wIth intent to obtain transportation, he secretes him-· 
self aboard a vessel or aircraft that is the property of another and . . . 
is aboard when it leaves the point of embarkation." The culpability 
level for the conduct, i.e., secreting oneself aboard a vessel or aircraft, 
is "knowing";l1 the culpability level attaching to the existing cir
cumstances that the vessel or aircmft is the property of another and 
that the actor is aboard at the time of its departure iSI by contrast, set 
at the lower level of "rcckless".12 The phrase "with llltent to obtain 
transportation" does not describe a general state of mind, but rather 
fI. specific purpose fOl' which the conduct is done. 
3. Sub8eotion (b). Terrns U8ed to Desoribe State of 1I1ind 

This subsection states the culpability terms used throughout the 
Code. It consolidates a congeries of ambiguous and sometimes con
tradictory terms found in present Federal criminal law into four 

11 See section S03(b) (1). 
t. See section SOS(b) (2). 
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specific terms or their variants: intentional, knowing, reckless, and 
negligent. ' 
L Subsection (c). State of mind applicable to conduot, an existing 

cirrntmstancl3, and a result 
This subsection builds on the analysis provided in subsection (a) 

and uses the terms provided in subsection (b) to indicate the states 
of mind that mp.y be employed in the Code with respect tQ the three 
basic offense elements. It provides that the state of mind that may be 
specified as applicable to (1) conduct is intentional or lmowingj (2) an 
existing circumstance is knowing, reckless, or negligent; and (3) a 
result of the conduct is intentional, knowing, reckless, or negligent.I3 

It is these elements and mental attitudes that are used in various cor
relations to define the offenses in the proposed Federal criminal code. 
In this sense, they are the draftsmen's analytical tools. 

SECTION 302. "INTENTIONAL", "KNOWING", "RECKLESS", AND 
"NEGLIGENT" STATES OF ~IIND 

1. In General 
This section attempts the extremely difficult task of defining the 

four terms used to denote. the mental element of an offense. It uses 
Model Penal Code section 2.02(2) as the basis for the terms and 
definitions and also incorporates certain improvements in language 
and other ideas appearing in the Final Repoli and the recent State 
'Codifications and proposed codifications, all of which are derived from 
the Model Penal Code. The definitions are intended to be clear enough 
to stand on their own without substantial .comment. 
13. Intentional 

The highest degree of culpability is present if a person engages in 
conduct (or causes a result) intentionally, thftt is, "if it is his conscious 
objective or desire to engage in, the conduct (or caus£>. the result)." A 
common means to describe conduct as intentional, or to say that one 
caused a result intentionally, is to state that it is done or accomplished 
"on purpose." 14 

The term "intentional" is not meant to connote the existence of a 
motive. Liability for intentionally engaging in prohibited conduct is 
not dependent on an assessment of the merit of the motive that led the 
person to disregard the law. To usc the example posed in the Commis
sion Working Papers, "( t) he man who steals b'ecause he likes to steal, 
the man who steals to fill his wanet, and the man" (like Robin Hood) 
"who steals to feed the poor commit the same crime." 15 In short, the 

13 The reasons for the difference In application result from the definitions of the state 
of mind elements. A reckless or negligent state of mind, both of Wllich Involve rlslr situa
tions. can only apply to circumstances surrounding conduct or to the result of the conduct 
because It Is the circumstances 01' result that poses the risk. Hkewlse, th<l absence of the 
mental state "Intentional" In reference to an existing circumstance Is based on the definl· 
tlon of Intentional. One can Intend or determine to engage In conduct or to cause a result 
but cannot "intend" a circumstance. 

H S. 1437, as reported. uses the term "Intentionnl" rather thnn the word "purposely" 
(wldch is nsed In the Model Penal Code to describe the same mental nttltnde) for the same 
rensons underlvlng tIle Xatlonal Commission's adoption of the word "Intentional" nnd 
rej~ction of "llilrpos~I~"" As the Commission 'Vorklng Pnpers point onto the word "Inten
tionnl" rather than "purposely" Is chosen becltllse the former Is more fltmlllar to the Iltw 
anel because the llttter word "mny too easily slllrgest II requirement of a partlculnr purpose 
ruther than simply that conduct be purposlye." Working Papers, p. 123. 

" Ibi/I. 
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word "intentional" describes the mental attitude associated with an 
act to connoto the meaning that the act is being done on purpose; it 
does not;. suggest that the nct was committed for a parti('.ular purpose, 
evil in nnture.10 

3. [(nowing 
The second highest degree of culpability is present if a person's 

state of mind with respect to conduct, circumstances, or a result is 
lcnO'l.oing; that is, respectively" he is aware of the nature of his conduct, 
he is aware or beHeves that re'iluisite circumstances exist, or he is aware 
or believes that his conduct is substantially certain to cause the result. 

The distinction between acting intentionally and acting lmowingly 
is a narrow one. Both involve a conscious undertaking. But action is 
not intentional with respect to tho nature of the conduct or the result 
of the actor's conduct unless it was his conscious object or desire to 
perform an act of that nature 01' to cause snch a result. As the National 
Commission':3 consultant on this subject put it, "it seems reasonable 
that the law shou1cl distinguish between a man who wills that a par
ticular act 01' result take place and another who is merely willing that 
it should take place. The distinction is drawn between the main direc
tion of n man's conduct andthe (!tl1ticipated) side effects of his con
duct." 17 For example, the owner who burns down his tenement for the 
purpose of collecting insurance proceeds does not desire the death of 
his tenants, lbut he is substantially certain (i.e., knows) it will occur. 

For most purposes of culpability, the distinction is inconsequential. 
Many offenses may be committed either intentionally or lmowingly. 
Certain offenses commonly and awkwardly referred to as "specific in
tent" offenses have, however, required proof of a purpose. Treason, 
which requires proof of a purpose to aid the enemy,ClS is one example. 

The use of the word "believes" is to codify the inference of "knowl
edge" of an existing fact or result that will occur which is traditionally 
drawn from proof of notice of substantial probability of its existence 
or ot!currenee, unless the defendant establishes an honest, contrary 
belief. It should make no difference with respect to liahilit)1 whether 
the apartment owner lmows that some dwellers will die in a fire or has 
little doubt that a tenant will be killed.1D In short, a belief that is 
correct. is deemed to be "lmowledge." 20 By using the word "believes" in 
the definition, the subsection clarifies this point. 

The belief that the actor must hold for the mental element to be 
"lmowing" must be firm. That is, with respect to a circumstance, the 
actor must be without substantiald6ubt as to its existence. Regarding 
the result of conduct, the belief that the conduct will cause the result 
must be "substantially certain." , 

The use of the word "belief" in defining "knowing" is also intended 
to codify the present concepts of ",,.illful blindness" or "connivance," 
which describe the case of the actor who is aware of the probable 

,. In certain cases, a special mctlve can be made an element of an offense by specifying 
that the conduct Is not criminal unless a person engages In It for a particular purpose. 
Commonly known as "specific intent," such a requirement Is an element of certain offenses 
under existing Jaw. Sec, e.g., Screws v. Unitell State8, supra note 2. In the absence 
of such a requirement specifically required In the definition of an offense, the motive un· 
derlylng the conduct Is Immaterial. See WorJdng Papers, pp. 123-24. 

11 WorJdng Papers. p. 124. . 
18 See Haupt v. United Statc~. !l30 U.S. 631. 641 (1947). 
D See Model Penal Code. § 2.02, Cemment. p .. 130 (Tent. Draft No.4. 1951)) : Perkins. 

Or£m£nal Lata, P. 684 (1957) . 
.. Perkins. lIup,-a note 19. at 684. 
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existence of a material fact but· does not satisfy himself that it does 
not exist in fact. 21 • 

4. Reo7c'le88 
A different order of culpability is present if a person's state of 

mind is reokless with respect to an existing circumstance Or the occur
relice of a result. As defined in the proposed Code, a person is reckless if 
he is aware of but disregards a risk that. a circumstance exists or that 
a result will occur and the disregard of the risk constitutes a gross 
deyiation from the standard of care a reasonable person would exercise 
under tlle circumstances, except tha,t awareness of the risk is not re
quired if the. lack of awarenesS is due to self-induced intoxication.22 

The term "reckless" differs mn.rkedly from the mental states "Imow
ing" or "intentional" Recklessness involves conscious risk creation. It 
does not encompass any desire that the risk occur nor an awareness 
that it is practically certain to occur. Acting recklessly does resemble 
acting lmowingly insofar as a state of awareness is involved, but the 
awarertess is of risk, that is, of probability, rather than substantial 
certainty. Thus, the distinction, with respect to circumstances sur
rounding the conduct, is bet-ween awareness (knowledge) of the ex
istence ·of those circumstances and indifference (recklessness) as to 
whether they actually exist or not; and with respect to the result of 
conduct, the distinction is between substantial certainty that the result 
will occur ancI indifference as to whether it will occur or not.23 

As the proposed Code uses the term "reckless," the risk consciously 
disregarded mnst be substantial and nnjnstifiable. The Fillal Report 
and the Model Penal Code both use these adjectives in their respective 
d:raft provisions to modify the risk involved. The Committee believes 
that the last sentence in subsection (c), requiring the risk to be of 
"such a nature and deg;:>ee that its disregard constitutes a gross devia
tion from the standard of care that a reasonable person would exercise 
in such a situation," encompasses these adjectives: 

The requirement that the risk disregardec1111ust constitute "a gross 
deviation" from the proper standatd of care is admittedly imprecise 
ancI judgmental but necessary to require the factfinder to evaluate 
whether the act of the defendant in disregarding the risk-or in the 
case of negligence, to be discussed infra., failing to perceive the risk
is serious enough to merit the condemnation of the criminal law. As 
candidly stated by the Model Penal Code reporter :24 

Some principle must be articulated, however, to indicate 
what final judgment is demanded after everything is weighed. 
There is no way to state this value-judgment that does not 
beg the question in the last analysis; the point is tllat the 
jury must evaluate the conduct and determine whether it 
should be condemned. . . . This formulation is designed 
to avoid the difficulty inherent in defining culpabilit.y in terms 
of culpability, but the I'l,ccomplishment seems hardly more 

21 See Model Penal Code, ~ 2.02. Comment, PP. 129-30 (Tent. Draft No.4, 1955). 
22 See the discussion of the Intoxii!lLtion defense in connection with chapter 5, infra. 

The term "self·induced intoxication" Is tleflned In section lil.l . 
• 3 See Committee Comment to Taxas Penal Code, Section 6.05; Model Penal Code § 2.02, 

Comment, p. 125 (Tent Draft No.4, 19(5). 
·<Model Penal Code § 2.02, Comment, pp. 12'5-126 (Tent. Draft No.4, 19(5). 
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than verbal; it does not really avoid the tautology or beg the 
question less . . . . 

... The jury must find fault and find it was substantial; 
that is all that either formulation says or, we believe, that 
can be said in legislative terms : ... 

The standard under which this value judgment is made invites con
sideration of the "care that a reasonable person would exercise in such 
a situation." There is an inevitable ambiguity in "situation." If the 
actor were blind 01' had just experienced a blow 01' heart attack, these 
,facts would certainly be considered, as they are nnder current law. 
But the heredity, intelligence or temperament of the actor would not 
be material in judging recklessness or negligence, else the criterion 
would be deprived of all objectivity.25 Because there are a variety of 
reasonable bases for discriminating among various "situations," the 
Committee intends to leave this issue to the courts. 
5. Negligence 

The culJ?able mental state of lowest degree is negligence. A person's 
state of mmd is negligent if he ought to be aware of a risk that a cir
cumstance exists or that a result wIll occur and his failure to perceive 
the risk constitutes a gross deviation from the standard of care a rea
sonable person would exercise in the situation. 

Unlike an intentional, knowing or reckless act, a negligent act does 
not involve a state of awareness. It is the case where the actor ought to 
be aware of a risk, considering its nature and degree, the pature and 
the purpose of his conduct and the care that would be exercised ,by a 
reasonable person in such a situation.26 As in the cuse of recklessness, 
the last seutence of subsection (d) is intended to indicate that the risk 
must be substantial and unjustifiable.27 And, as previously discussed 
with respect to recklessness, the jury must evaluate the actor's failure 
of perception and determine whether, under all the circumstances, it 
constitutes a "gross deviation" from the proper standard of care so 
as to warrant the criminal sanction. Finally, it should be noted that 
in requiring a "gross deviation," the standard for criminal negligence 
is stricter than that for ordinar-y tort negligence. 

The desirability of including negligence as a basis for the imposi
tion of criminal responsibility has been a subject of debate for years 
in the criminal law field. The Model Penal Code and every juris
diction which has recently revised its penal code, however, include 
criminal negligence apparently on the theory that "[kJnowledge that 
conviction and sentence, not to speak of punishment, may follow con
duct that inadvertently creates improper risk suppJies men with an ad
ditional motive to take care before acting, to use their facilities and 
draw on their experience in gauging the potentialities of contemplated 
conduct. To some extent, at least, this motive may promote awareness 

"",See id. at 126; Williams. Orim-inaZ Law, § 28 (195'3). 
26 See Model PennI 'COde § 2.02. 'Comment, p. 126 (Tent. nraft No, 4, 190-5). 
l!1 The ~Model PennI Code and most state codifications use the word "uniust; 5able" to 

modify the rlRk In the dpflnltlon of neglIgence. Model Penal Code. § 2.02. See. e.g .. Texas 
Penal Code § 6.05. However, as the Working Papers of the National CommiRRion point out, 
It may be "more appropriate to talk of 'unreasonable' rather than 'unjustifiable' dlsregaro 
[of a risk] ; the former word more easily encompasses a neJ;lIgent failure to be awarp of. 
as well as negligent failure to give suffiCient weight to, the danger InVOlved". Worltlng 
Pap<lrs, p. 127. 
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and thus be effective as a measure of control." 28 The Committee be
lieves that, while negligence ought to be viewed as an exceptional 
basis of liability, there IS a place for this degree of CUlpability in a 
Federal icriminal code. "\Vhere negligence is the required state of 
mind, it must be specifically stated in the definition of the offense (see 
section 303 (b». Where specified, the rationale underlying its re
quirement is discussed in the comment to the chapter in which the 
'offense appears. 

SECTION 303. PROOF OF STATE OF ]lUND 

1. l'lt General 
Section 303 contains a series of rules governing (unless "otherwise 

expressly provided") the proof of culpability. There are no compa
rable provisions in present Federal law. Where a law has imposed 
criminal liability without clearly prescribing the requisite degree of 
culpability with respect to each element of the offense or without stat
ing whether proof of a state of mind is required as to certain factors, 
the courts have been forced to deal with the questions by gleaning guid
ance from the statute's legislative history whicll all too frequently 
proves elusive on theissue.29 

2. Required Proof of State of Mind 
Subsection (a) requires that a state of mind must be proved with 

respect to each element of an offense, except that no state of mind must 
be proved with regard to an element specified as existing or occurring 
"in fact" and no state of mind need be proved with respect to any ele
ment of an offense described outside the Code, or an offense set forth 
in the Code that describes the offense as a violation of a statute outside 
the Code, if the offense or the cross-referenced provision described out
side the Code respectively are silent on the issue and the legislative 
purpose of the statute does not compel a contrary interpretation. The 
first provision introduces a drafting technique for denoting those fac
tors in the description of an offense that should,not require proof or 
any state of mind and that are not otherwise exem)?ted from su('.h 
proof requirements by the provisions of subsection (d). 

In codifying the proof requirement, and its exceptions, in sub
l'ie'ction (a), the bill recognizes the force of arguments against the 
imposition of criminal liability where a person engages in conduct 
without culpability.30 By the same token, it aclmowledges that some 
conduct may be declared criminal even though a person acts with
out fault. The legislature is free in some instances to dispense with 
the requirement of a CUlpable mental state,81 but if the offense is codi
fied in title 18 its intent to eliminate mel1}] rea as to elements other 
than matters of law must be manifest. 

\V'hile the subsection creates a requirement (subject to the exception 
in paragraph (1» that culpability is an element of a title 18 offense, 
it also creates a presumption that culpability is not an element of 

"" Model Penal Code, § 2.02. Comment, pp. 126-127 (rJ'tent. Draft No.4, 1955). 
". For a discussion of the confUSion that ean result from ambiguous provisions relating 

to the mental element. see Workin):!, Paners, p. 1:11. . . 
00 See, e.g., Hart, The Aillls Of the OriminaZ Law, 23 Law & Con temp. Prob. 401 (1958) ; 

Packer. Mens Rea ana the Supreme Oourt. 1962 Sup. Ct. Rev. 107 (1962), , 
:n See, e.g., SlIevlin-Oarpcnter 00. v. jJfinnesota, 218- U.S. 57. 70 (1910) ; UnitecZ States v. 

Dotterweielt, 320 U:S. 277 (1943). 
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an offense codified outside title 18 unless specifically set forth. In each 
case, the non-title 18 offense carries forwarcl the strict liability char
acteristic from existing law found from an evaluation of the legisla
tive intent for a particular statute. The Committee believes that in 
these instances the use of stnct liability is necessary to call the atten
tion of those affected co the provisions of Federal regulatory schemes 
and the like. As the consultant to the National Commission explained, 
"(t)he imposition of a penalty may often be a means of giving effec
tive notice of a regulation and indication to the penalized individual 
(or corporate body) and others that the government means business." 32 

3. Required State of Mind for an Element of an Offense if Not 
Speoified 

\iVhereas subsection (a) prescribes a rule to determine whether a 
state of mind must be proved, subsection (b) states a rule of construc
tion prescribing the requisite degree of culpability that must be proved 
with respect toan element of the offense where none immediately modi
Hes the element. 

The rule of construction provided in this subsection applies, except 
as otherwise provided by subsection (a), where a statute specifies a 
mental state but it is unclear whether the mental state applies to all the 
elements of the offense or only to the element that it immediately in
troduces (partial specification). 33 

The operation of the rule of construction provided in subsection (b) 
dcpends on whether the clement of the offel1se is conduct, an exist
ing circumstance, or a result. "Where a state of mind does'not immedi
n.tely introduce an aotus reus element of an offense, the state ofm~nc1 
which mnst be proved with respect to conduct is lOlOwing n.nd to an 
. cxisting circumstance or a result is reckless. 

An example illustrating how the rule willl'csolve ambiguities about 
the degree of culpability that applies to an clement is instructive. 18 
U.S.C. 111 makes assault on a Federal officer cngaged in the per
formance of his duties a felony. In the past the courts have split on ' 
the question whether it is necessary to show that a person charged 
under this section knew that the person he was assaulting was a Fed
eral officer.34 Pursuant to the rule of construction prescribed in this 
subsection, in the absence of a provision to the contrary in the crim
inal statute, it would not be necessary to prove such knowledge. In
stead, the standard would be reckless because the element, "a Federal 
officer," is an attendant circumstance.35 

By requiring proof of a mental state of at least the recklessness 
degree as to an element of an offense, the hill reflects the general view 

3!l Worldng Papers. p. 154. 
M Botb tbe JlIodel Penal Code and the Flnnl Report ot tbe National Commission proposed 

two sepnrate rules of construction, one to apply wbere tbere Is no specification ot mental 
plement and tbe otber to nppl.v wbere the statute only partially specifies the mental state. 
See Model PennI Code, §§ 2.02(3) and (4) ; Final Report, §§ 302(2) ann (3). By requiring 
tbe reader to focus on encb element ot tbe offense find determine wbetber a mentnl state 
Immediately Introduces it, the rules can be ('onsoll<lnted. The render then cloes not hnve to 
contend witb two rules; one governing no speclflcntion statutes and the oWer governIng 
partlnl specification statutes. In subsection (b), tbe Committee adopts the consolidation 
npproacb • 

.. Ree Tlnifprl.<!tateR v .. Peola. 420 n.R. 671 (1970). 
"" In IS. 1437, as reported, the problem woule! not urlse since the status of 'the person 

assaulted (I.e., Fpderal officer) Is not retnlned a~ an element of the ot1'pn~p hnt f~ n juris .. 
dIctional fact for wblch no culpnb111ty Is require;}. See sectIons 1612-1613, 1302, nnd 
dIscussion of subsction (d) of section 303, infra. 
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that it is inappropriate, in the absence of an explicit legislative de
termination, to requir~ more than a conscious disregard of the law.a6 

4.lSatisfaotion of State of Mind Requi'f'ements by P'roof of Otlte'f' State 
of llnncl 

Subsection (c) establishes the uncontroversial principle that when 
a higher degree of culpability than the one required in the definition 
of an offense is proved, the requirement of culpability is satisfied. For 
drafting purposes, it is thus necessary only to state the minimal de
gree of culpability for: the higher degrees to be included. 
5. 1J£atteT8 of L(lIUJ Requiring No P'f'ooj of State of jl£incl 

Subsection (d) (1) states the conventional rule t!1ht ignorance of the 
law isnot a defense to criminal liability by providing, inte'f' alia, that 
proof of Imowledge or other state of mind .is not required as to the fact 
that conduct is an offense. Because the fact that a person knows he is 
violating the law is normally not an element in the description of an 
offense, Ignorance of the law proscribing the conduct is ordinarily not 
a defense. Thus, the rule provided in suosection (d) (1) is conceptually 
not necessary. However, the Committee, along with the draftsmen of 
the Model Penal Code and the. Final Report, believes that its inclusion 
may avoid needless uncertainty about a settled principle of law. 37 

Wnere an offense, however, specifically maIms knowledge of the law 
defining the offense an element of the offense, i.e., where only conscious 
violation of the law is a violation, ignorance or mistake of law.is a de- . 
fense. For example, there are cases where the courts. have held that 
ho~est belief that conduct is lawful constitutes I,t defense where an 
element of the offense is the intent to evade the law . .3S In such cases, 
the courts have applied the principle that where ignorance or mistake 
negates the state of mind required as an element of the offense, a belief 
base:d on reasonable grounds that one's conduct is not a violation of the 
law is a defense. 

Subsection (d) (2) states the general rule that proof of culpability 
is not required with respect to any factor which is solely a basis for 
Federal jurisdiction, for venue, or for grading. The rule is consistent 
with the trend of recent decisions int~rpreting existing criminal stat
utes, including both substantive offenses and conspiracy, as not requir
ing proof of scienter by a defendant as' to the jurisdictional element 
contained therein.39 The rationale given for doing so, in many cases, 
is based on the recognition that the so-called jurisdictional "element" 
is in reality no part of the crime. For example, in holding that 18 
U.S.C. 1343 (wire fraud) does not require such proof, the Court in 
United States v. Blassingame stated: 40 

The statute does not condition guilt upon lmowledge that 
interstate communication is used. The use of interstate com
munication is logically no part of the crime itself. It is 
included. in the statute merely as a. ground for Federal juris-

'" See, e.g., Model Penal Dode. § 2.02. ·Comment. p. 127 (Tent. Draft 'No.4, 1!}5·5). 
""·See Model PennI Code, § 2.02(9) ; Final Report § 302(5) . 
.. See, e.g., Yarborough Y. Unite(l Sta.te8, 230 F.2d 56 (4th Clr.), cert. denied, 351 U.S. 

969 (10'''6) ; United States Y. Phillips. 217 F.2d 435. 442 (7th Clr. 1954). 
'" See. e./{ .. Unitea S'tatc8 Y. Feola. 8upra note 34; Balilles Y. United States. 412 U.S. 

831, 847 (1073) ; United States Y. Le Faivre., 501 F.2d 1288, 1291 n. 14 (4th Clr. 1974). 
cert. denied. 420 U.S. 1000 (1975). '. 

'" 427 l!'.'2d·~20, 330 (2d Dlr.), denied, 402 U.S. 94-5 (1011). 
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diction. The essence of the crime is the fraudulent scheme 
itself. Nothing is added to the guilt of the violator of the 
statute by reason of his having used an interstate telephone 
to further his scheme. There is consequently no reason at 
all why guilt under the statute should hinge upon knowledge 
that interstate communication is used. 

, In United States v. Feola,41 the Court made the following pertinent 
observations regarding the jurisdictional "element" iIi most Federal ' 
crimes, which observations are consistent with the approach taken in 
this section as well as in chapter 2 (Jurisdiction) : 

The significance of labeling a statutory requirement as 
"jurisdictIOnal" is not that the requirement is vIewed as out
side the scope of the evil Congress intended to forestall, but 
merely that the existence of the fact that confers federal jur
isdiction need not be one in the mind of the actor at the time 
he perpetrates the act made criminal by the federal statute. 

The same principle is applicable to proof of venue, which bears no 
relationship to culpability. Similarly, the facts determining the grade 
of an offense are not part of the offense per se, and thus proof of a 
state of mind is not ordinarily required as to such racts.42 The phrase 
"solely a basis" is included to render the rule inoperative where the 
factor is both a substantive element of the offense and a basis for 
jurisdiction and grading. Where the ractor is included in the defini
tion of the offense, the presumption of subsection (a) requiring proof 
of state of mind is applicable. 

Subsection (d) (3) state~ that proof of culpability is not required 
with respect to arty matter designated as a question of law. Such ques
tions are specifically removed from the province of the jury and 
assigned to the court for the reason that their evaluation requires 
legal, not factual, analysis. Correspondingly, they are not matters 
with regard to which a culpable state of mind should be required. 

"Supra note 34 . 
.. See. e.g., UlIitea State8 v. Belt, 516 F.2d 873, 875 (8th Cir. 1975), cert. denied, 423 

U.,S. 10'56 (1976) ; but see section 1311 in wh~ch proof of a mental state is made expressly 
relevant to grading. This ;poss~b11lty is allowed for in the clause introducing sccti{)n 303, 
that 1s: "Except as otherwise expressly provided". 
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CHAPTER 4.-C0l\1PLICITY 

{Sections 401-404) 

This chapter is intended to establish the general principles whereby 
an individual or organization can be held criminally liable for the 
conduct of another. "While such principles are reJn.ted intrinsically to 
concepts of conspiracy, dealt with in chapter 10, this chapter differs 
from chapter 10 in that it does not itself pl'esume to create offenses, 
but instead serves to define who are the offenders. 

The complicity concepts contained in this chapter in one sense mark 
the outermost limits of the criminal law for, in some instances, they 
operate to hold liable persons who took no part in the conduct and 
who had no agreement with the actor. In drawing such a line there 
is an inherent risk of overreaching and constant danger of under
stating. Since neither consequence is deslrable, the Committee has 
sou~ht to draft the provisions· with particular precision morder to 
establish the clear import of the legislative judgment. 

The chapter is· divided into four sections. Section 401 deals with 
the general area of accomplice liability; sections 402 and 403 deal 
with the special and difficult problems of criminal responsibilit:y in 
an organizational setting; and section 404 contains general proviSIOns 
for the chapter. 

SEO'l'ION 401. LIABILITY OF AN AOCOl\fi>LIOE 

1. In General and Present Federal Law 
This section sets forth the principles governing accomplice liability 

in general and also treats the issue o,f accomplice liability for substan
tive offenses committed in the course of a crllllinal conspiracy, i.e., the 
so-called "Pinke1'ton" doctrine.l 

A. Accomplice liability in general 
. The:'. bulk of CUl'rent law concerning accomplice liability is embodied 
III 18 U.S.C. 2. Subsection (a) of that statute provides that whoever 
"commits an offense against the United States or aids, abets, counsels, 
commD.nds, induces or procures its commission, is punishable as a 
principal." 

The classical definition of "aiding and abetting" requires that the 
person associate himself with the venture, that he participate in it 
as something he w1s11es to bring about: and tl1at he seek by his action to 
make the venture succeed.2 

Typical conduct which has been found to be included within the 

1 Pinkerton v. UnJ.tecl States, '328 U.S. 640 (1946). 
• Nye<G Nissen v. UnJ.tecl States, 336 U.S. 613 ,1949). 

(67) 
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statute includes the paying of a bribe,3 assistance in the evasion of 
court orders amounting to contem1?t,4 the forging of a signature which 
is helpful in uttering and publishmg the check,6 and encouraging an
other to bring into the country illegal immigrants. G 

The effect of 18 U.S.C. 2 is to abolish the distinction between prin
cipal and llccessories. It would seem to follow from this that it is in'ele
vant to the guilt or innocence of the accomplice that the principal or 
main actor 18 not brought to triaU Several cases have indeed held 
that the identity of the principal need not be established, provided it 
is proved that an offense was committed by some individual whom the 
defendant aided and abetted.s Moreover, the bulk of case authority 
holds that even the acquittal of the person charged as the principal does 
not bar a prosecution of the accomplice.9 This result would appear 
correct since an acquittal of the principal may be on a ground other 
than that no crime was committed, e.g., it may rest on the suppression 
of evidence (which only the principal had standing to challenge), or 
on a finding that the principal was insane or otherwise not responsi-
ble for his actions.1o " 

Subsection (b) of 18 U.S.C. 2 holds liable as a principal one who' 
willfully causes an act to be done which if directly performed by 
him or another would be an offense. Causation has been construed to 
mean bringing about a result that is reasonably foreseeable, through 
an agent, 01' by instigation or pl'ocul'ement. l1 The fact that the agent 
himself is innocent does not eXCUlpate the defendal'lt or diminish his 
guilt.12 The culpability requirement of "willfully" seems not to have 
been intensively explored and has been criticized as potentially too 
strict and as vague.13 

In addition to 18 U.S.C. 2 there are a substantial number of offenses 
ill the United States Code that include specific aiding and abetting 
language within the description of the offense.14 

B. The Pinkerton Doctrine 
. In Pinkerton v. United States/5 ,the Supreme Court sustained a 
charge to a jury that if it found that the defendant had been engaged 

• United States v. Kenner, 304 1I'.2d 780 (2d Cir. 1965), cert. denied, 383 U.S. 958 
(1966). , 

'In re, Hol!and PUmMel Oa., '341 F.2d 548 (7th ()lr.). cerro dented, 381 U.S. 024 (19651. 
• UnUed States v. Ohappel!, 35d F.2d 83 (4th Clr. 1965). 
• Smith V. United StateB, 24 B'.2d 907 (5th Clr. 1928). 
7 See' Gallot v. United States, 87 Fed. 446 (5th Clr.), cert. denied. 171 U.S. 689 (1898). 
BE.g., Or088 V. Unitcd Statc8 354 F.2d 512, 514 (D.C.ar. 1965): Ultited States v. 

Proven:ano, 334 F,2d 678, 691 (3d Clr.), cert. denied, 379 U.S. 947 (1964); HendrilD v. 
United States, 327 F.2.d 971 (1964) ; United States Y. Shuford, 454 F.2d 772, 779 (4th Clr. 
1971). 

• E.g.. United States V. DeutSCh, 451 F.2d 98, 118-119 (2d elr. 1971), cert. denied, 
404 U.S. 1019 (1972) ; but see United States v. Stevisolt, 471 F.2d 143, 147-148 (7th Clr. 
1972). 

I. See United States V. Bryan, 483 1I'.2d 88, 93-94 (3d Clr. 1973), and cases cited 
th.ereln. 

11 United States v. InO'lso, '292 F.2d 374, 378 (7th Clr.), cert. denied, 368 U.S. 920 
(1961); United States "'. Scandif/a, 390 F.2d 244, 249-250 (2d 'Clr. 1968), vacated on 
other grounds, 394 U.8. 3LO (1969), and cases cited therein. 

12 See, e.g., United Statea v. Levine, 457 F.2d 1186, 1188-1189 (10th Clr. 1972) ; Re
viser's Note to 18 U.S.C. 2. The principal. may also be an "Innocent du'pe" In terms of alder 
and abetter liability. See United States V. Bryan, sllpra note 10, at 92-93.-

,. See Working Papers, p. 154. n.2: see also United, states V. Markee, 425 F.2d 1043., 
1046 (2d Clr.). cert, denied, 400 U.S. 847 (1970). IndIcating that "wlllfully" requires a 
specific Intent to brlnl" about the forbidden nct. . 

u Fl.,.. .. 12 U.S.C. 630; 18 U.S.C. 552. 752. 1384; 26 U.S.C. 5608. 5661; 46 U.S.C. 135:!; 
50 U.S.C. App. 462. In addition, It should be noted that 18 U.B.C. '3 and 4 punish the 
offenses of being an accessory after the fa~t 'and misprision of a felony, respectively. 
These offenses, while related to aiding CLnd abetting, have tradltlonally been deemed to 
define separate crimes. Sp.e, C.g., United, States V. Anthony, 145 F. SuPP. 323, 337-339 
(M.D. Pn. 1956). 18 U.S.C. 3 and 4 :a'{'2 carried forward in section 1311 of the reported 
bill (Hindering Law Enforcement). 

,. Supra note 1. 
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in a conspiracy with his brothel' to evade taxes, it could convict him 
of complicity III the brother's specific attempts to evade taxes if they 
were determined to be j,rl furtherance of the conspiracy. The Court 
issuecl a caveat, however, to the effect that it might well have reached 
a different result if the specific offenses charged had not been reason
ably foreseeable as a consequence of the unlawful agreement.1G Since 
Pinlcej'ton, the Federal courts have generally applied the doctrine with 
the caveat added, i.e., that a coconspirator is liable for the substantive 
offenses committed by his confederates in furtherance of the conspiracy 
only if the acts ,yere reasonably foreseeable. 11 

The basic rationale underlying the Pin!i:81'ton rule is that so long as 
theconspjritCy continues, "the parties act for each other in carrying it 
forward." 18 For example, the Court observed in Pinkerton that it is 
traditional conspiracy law that the overt acts of one coconspirator may 
be used against another to prove the existence of the conspiracy. Simi
larly, there seems no reason why they should not likewise be attributed 
to him in order to convict him of the substantive offense. A further 
argument in support of the doctrine is that the criminal acts are "suffi
ciently dependent upon the encouragement and material support of 
the group as a whole to warrant treating each member as a causal 
agent." 19 Although this argument has been criticized by some com
mentators as based UpO~l an o\'erestimation of the dangers of criminal 
conspiracies,20 the Committee, like Justice Frankfurter, writing for the 
Court in Oallanan v. United States,21 is of the view that: 

: [C]ollective criminal agreeJl1ent-partnership in crime
presents a greater potential threat to the public than in
dividual delicts. Concerted action both increases the likeli
hood that the criminal object will be successfully attained 
and decr~ases the probability that the individuals involved 
will depart from their path of criminality. Group association 
for criminal purposes oiten, if not normally, makes possible 
the attainment of ends more complex than those which one 
criminal could accomplish. Nor is the danger of a conspira
torial group limited to the particular end toward which it 
has embarked. Combination in crime makes more likely the 
commission of crimes unrelated to the original purpose for 
which the group was TOl'ced. In sum, the danger which a 
conspiracy generates is not confined to the substantive offense 
which is the immediate aim of the enterprise. 

Linked to the Pinkerton doctrine is the concept of withdrawal, i.e., 
determining when and how an individual member of a conspiracy 
may terminate his association with it so as to end his liability for 

,. ld. at 647-648. 
17 Spe. e.g., United State8 v. A l8ondo, 480 F.2d 1::130, 1340 (2d Cir. 1973) ,rev'd. In part 

on othpr Is~nes 8ub nom. United States v. Feola, 420 U.S. 671 (1975). United State8 v. 
Etheridge. 4'24 F. 2d 951. 064-965 (6th Cir. 1(70). -cert. granted snb nom. BOBtin v. United. 
State8, 400 U.S. 991, writ dismissed as Improvidently granted, 402 U.S. 547 (1971). How
pver, some courts appinrently apDly the rll)ctrine without the restriction as to foreseeftbiJit~·. 
See United States V. ROBelli, 432 F.2d ts79, 894-895 (9th Clr. 1970), cert. denied, 401 U.S. 
024 (1971). 

18 Supra note 1, at 646. 
"Ree D"velopmentB in tlte L(J1D: Oriminal Con8piracy, 72 ITary. L., Rev. 920, 098-999 

(1959). , 
'" leI. at 999: see also Workin!? Pnper~, pp. 150-157. 
21 364 U.S. 587, 593-594 (1961). Sec also the dlscllssion in this report of the speclnl 

dangers arising from a conspil"acy In connection with section 1002 (Criminal Conspiracy). 

92-919 0 - 77 - pt. 1 - 6 
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future acts committed by other conspirators in furtherance of the 
unlawful agreement.22 In Hyde v. United States,23 the Supreme Court 
established the rule that the defendant must show "affirmative action" 
indicating his abandonment. The Court stated: 24 "Having joined in 
an unlawful scheme, ... until he does some act to disavow 01' d.efeat 
the purpose he is in no situation to claim the del~ of the law .... As 
he has started evil forces he must withdraw his support from them 
or incur the guilt of their continuance." The lower Federal courts 
have construed this statement to place the burden of proof upon the 
defendant to demonstrate his withdrawal.25 However, what const.i
tutes sufficient "affirmative action" for this purpose remains Ul1set
tled.21l It has been held that affirmative action requires either informing 
the authorities or the cocon~pirators of the abandonment.27 Ho,,·evcr, 
one court has adopted a strict view of the defense requiring not only 
notification but, apparently, successful persuasion of the other mem
bers not to pursue the conspiracy further.28 
2. Provisions oj S. 11,37, as Reported 

Subsection (a) of section 401 provides that a person is criminally 
liable for an offense based upon the conduct of another person if (1) 
he knowingly aids or abets the commission of the offense by the other 
person, or '(2) acting with the state of mind required for the com
mission of the offense, he causes the other person to engage in conduct 
that would constitute an offense if engaged in personally by the de
fendant or any other person.29 

Paragraph (1) is designed to carry forward 18 U.S.C. 2(a). 'I'h!' 
term "abet" is defined in section 111 to include "induce, procure, and 
command." The National Commission, by contrast, proposed to drop 
the term "abets" as not adding anything to the. word "aids." 30 

Although analysis has not focused on the independent meaning of 
the various terms employed in 18 U.S.C. 2 (a), the Committee be
lieves that it is safer to retain the verb "abets" in. the in.terest of 
insuring the full measure of intended scope,31 particularly ill view of 
the frequent association of the term "aids" and "abets." 

The Committee has adopted the suggestion of the National Com
mission to eliminate the "vord "counsels" as redundant with "aWs". 
Aiding is intended to encompass all forms of assistance, including' the 
giving of advice or counsel with respect to the commission of an 
offense. Thus, the deletion of "counsels" is not designed to narrmv the 

'" The doctrIne of withdrawal noes not affect an individual's liability for hlR pnrtlcipn
tlonln the .conspiracy up to that point. See Working Papers, p. 362, n.2S. To deal with 
that problem, the Committee has proposed a defense of renunclntlon. See section 1002(c) 
lind the discussion thereof In connection with that section. 

"'221i D.ft :147 (1912), 
"ld. at 369-:110. 
"'E.g .. United. State8 v. Dubrin, 93 F.2d 499. 504. (2d 'Clr. 1937). ccrt. denied, 303 U.S. 

646 (1938). 
"" See Working Papers, p. 391i: De1lelopment8 in the Law, supra note 19. at Ill1S-9f10. 
21 See United State8 v. Borelli, 336 F.2d 316, '37'S C2d Clr. 1964), cert. denier], 379 n.s. 

1)60 (1965). 
28 Elldredge v. United States, 62 F.2d 449 (10tll Cil". 11)32). 
21 The Fln'al Report would have Imposed accomplice linblllty for the failure of a perROn 

with n dutv' to do so to make a "l)roper effort" to prevent the commission of :\ crime. Ree 
Rection 40i('1)(b). For the reasons Indlcnted by tbe Nat[onal r,egal Aid and JJefpndC'r 
Associat[on, Hearings, p. 14'19, this provision has not been Included [n S. 1437, as reported . 

.. See F[nal Report. ~ 401 (1) (b) ; WorJdng Papers, pp. 154-155. 
:n. Severn I courts have employed the term "encourage" as a test of wheth~r thf're wus 

Huffic[ent aiding or abett[nrr to wfnrrant a conviction. E.g,; United States v. 7'ho1llu •• , 469 
F.2rl 145, 147 (Sth Clr. 19-7'2). cert. denied, 410 U.S. 9u7 (19713) ; United Stato8 Y. Varol!i, 
401 F.2d 135, 741) (7th Clr. 1069). 
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existing scope of accomplice liability, although application of the 
counseling aspect of "aids" must be circumspect to avoid infringement 
of First Amendment rights.32 

J!'urther issues are raised by the definition of "aids" in section 111 
liS including. "fanilitate." The National Commission recommended u. 
distinctioil, principally predicated upon a difference in culpability, 
between accomplice liability (graded at the same level applicable to 
(1, principal committing the offense) and a llew offense to be denomi
nated "Cl'imillal FacilItation" (graded generally as a misdemeanor). 
For accomplice liability, a specific "intent that an offense be com
mitted" ,,-oulc1 be required whereas for criminal facilitation it would 
be sufficient if tl1e actor "knowingly" provided substantial assistance 
to· a person intending to commit (and who did commit) a crime.33 

Current law is ambivalent on the question of culpability under 18 
U.S.C. 2(a). Some cases have approved instructions indicating that 
the defendant must consciously intend to make the criminal venture 
succeed.34 Other .cases, however, hold that knowingly aiding a crime 
is sufficient scienter for criminal liability . 35 

The Committee has concluded that the "knowing" level of cul
pability (i.e., an awareness of the nature of the conduct),30 is appro
priate and has so provided in this section. One who acts with 
an awareness or consciousness that he is promoting or facilitating 
a crime, even if he does not desire or intend that the crime be com
mitted, is deserving of punishment as a principal. As noted by Judge. 
Parker in B aakun v. V nited States: 37 

Guilt as an accessory depends, not on "having a stake" in 
the .outcome of crime, as suggested in the Falcone case, 
supra,38 but on aiding and assisting the perpetrators; and 
those who maIm a profit by furnishing to criminals, whether 
by sale or otherwise, the means to carryon their nefarious 
undertakings aid them just as truly as if they were actual 
partners with them, ha '\ling a stake in the fruits of their enter
prise. To say that the Eale of goods is a normally lawful 
transaction is beside the point. The seller may not ignore 
the purpose for which the purchase is made if he is advised 
of that purpose, or wash his hands of the aid that he has 
given the perpetrator of a felony by the plea that he has 

:J!I See Gara Y. Uniteu States, 178 F.2d 38 (6th Clr. 1949). aff'cl by an equally divided 
Court 340 U.S. 857 (1050); cf. United States v. 'Spool>, 416 F. 2cl 165 (1st Clr. 19(9) 
(bllarlous conspiracy Involving counseling). 

"See l<'lnallteport. §§ 40J (I) (b), 1002(1). 
~ E.g., United States V. Tijerina, 446 F.2d ()75, 677-078 n.1 (10th Clr. 1971) : UnIted 

States v. Kelton, 446 F.2d 660. 671 (8th Cfr. 1!l71) • 
.. See, .e.g., United 8tatc8 v. Greer, 467 F.2d 1064, 1060 '(7th Cir. 1972), cert. denied, 

410 U.S. 020 (1973) : United States v. Harris, 435 F.2d 74, 88-89 (D.C. Clr. 1070), cert. 
denied, 402 U.S. 086 (1971). 

"" See section 302(b) (1). 
:It 112 F.2~ 635, 037 (4th Clr. 1940). 
38 I.e., United States V. Faloone, 109 F.2ll 570 (2d Cir. 1940). JudO'e Learned Hand 

enunciated the "stake !n the venture" test In exonerating an accused Charged with con
spiracy by virtue of his supplying 1arge amounts of sugar, yeast, anll cans to one known 
to be engaged in an illegal distlUlng operation. Although the Snpreme Court affirmed the 
judgment (311 U.S. 205), It did not adopt Judge Hand's formulation of the applicable test. 
~loreover, the holding in Falcone was sharply limited In Direct Sales 00. v: United Statea, 
310 U.S. 703 (1943), In which a drug suppJier was held liable as a consIllrntor to a phy
slcan who had been Illegally dispensing morphine where the evidence established that the 
supplier had been delivering some two hundred times the annual needs of the average 
physician and hence coulll be found to have known of the Illegal use to wblch the mer
chandise was being put and Intended to cooperate In such use. 
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merely made a sale of merchandise. One who sells a gUll to 
mlOthet knowing that he is buying it to commit murder, 
would hardly escape conviction as an accessory to the mur
der by showing that he received full price for the gun; and 
no difference in principle can be drawn between such a case 
and any other case .of a seller who knows that the purchaser 
intends to use the goods which he is purchasing in the com-
mission of felony.39 . 

Since the Committee has determined that the proper culpability 
standard for accomplice liability under paragraph (1) is "knowing," 
it has rejected the n.otion.of creating a new .offense of criminal facilita
tion. Rather, as previously noted, facilitation will be included in sec
ti.on 401(a) (1) within the c.oncept .of "aids." Alth.ough the term "fa
cilitation" is n.ot defined, a person will be regarded as facilitating the 
c.ommissi.on .of an .offense if he pr.ovides "substantial assistance'? to the 
perpetrator. 40 What will constitute substantial assistance will, .of 
course, vary fr.om case to case depending upon such facts and circum
stances as the natme of the offense, the fact that the person facilitn.ted 
could easily and lawfully have gotten the aid elsewhere, etc. Such a 
judgment is best left to the courts who will have all of the facts sur
rounding the. offenses before them:ll 

Paragraph (2) is designed to carry forward 18 U.S.C. 2(b). In 
place of the vagueterm "willfully," the Committee, following the rec
ommendation .of the National Commission, has substituted the c.oncept 
.of "acting with the state of mind required f.or the c.ommission of the 
.offense." 42 Thus, for example, if the offense requires "intention!LI" 
c.onduct, "kn.owledge" as to an existing circumstance, 'ancl"reckless
neSs" as to a result, those will be the standards required in order to 
hold a person liable for causing the offense under this section.4s 

The aspect of current 18 U.S.C. 2 (b) that the caused act would be 
an offense against the United States if directly performed "by him or 
another" is continued in this secti.on by the phrase "conduct that would 
constitute an .offense if engaged in personully by the defendant or any 
other person." Like existing law, therefore, this section reaches cases 
where the agent himself is wholly iImocent.44 

The scope of this section in this regard is further clarified by the 
defense precluded provision in section 404( c) (1) barring a defense 
(where the criminal liability of the defendant is predicated. upon sec
tions 401, 402, or 403) that the defendant does not belong to the class 
of persons wh.o by definition are the only persons capable of commit-

no See also MalatkO!8ki v. United State8, 179 F.2d 905, 916 (1st Clr. 1950) (Instruction 
sustained that one who provided iJrlbe money with knowledge of its intended use would 
'be guilty as an accomplice). . 

(0 Compare Direct Sales Go. v. Unite<L State8, 81lpra note 38, with Unitecl States v. 
Falcone, 8tlpm note 38 : see Working Papers, p. 161. 

4t The Committee intends to perpetuate existing law to the effect that conspiracy and 
accomplice Ilab!l!ty are distinct crimes for which separate conviction and punishment may 
be imposed. See. c.g., Pereira v. United States, '347 U.S. 1, 11 (195'4). But sec section 2304 
wlJich forbifls the imposition of ·copsecuti "e sen ten res In these circumstan'ces. 

'" The term "commission 'of the offense" (used also in paragraph (1» is defined in sec
tlon 111 to Include the attedlPted. commission of an offense, the consummation (}f an offense, 
and any immediate IlIght after the commission of an offense. 

"The Comm!tt~e intends to preserVe current law as to the meaning of the term "causes." 
"E.g., Ultite<L States V. Inciso, 81tpnt note 11; see also Working Papers, p. 371. This 

result Is endorsed by the New Yori, City Bar Assoclntlon's Special Committee on the Pro
posed New Federal 'Criminal Code, see Hearings, p. 7704. 

/ 
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ting the offense directly. This codifies present Federallaw.45 An illus
t.ration of how the principle might operate to assure criminal liability 
is if a private individual caused (or aided or abetted) a government 
employee "acting under color of law" to deprive a person'of a constitu
tional right even though the private person by vIrtue of his mm-offi
ciai status was incapable of acting under .color of law.46 A similar ex
ample would be a private person causing (or aiding or abetting) 
bribery by a public servant.47 

Section 401 (b) provides that a person is criminally liable for an 
offense based upon the conduct of another person if (1) he and the 
other person engage in an offense under section 1002 (Griminal Con
spiracy), (2) the other person engages. in the c<;mduct in furtherance 
of the conspiracy, and (3) the conduct IS authol'lzed by the agreement 
'or it is reasonably foreseeable that the conduct would be performed in 
furtherance of the conspiracy. 

This continues and codifies the doctrine of Pinkerton v. United 
States, discussed above. Codification has been urged as a "preferable 
alternative" to the current case law status of the offense, since 18 U.S.C. 

, 2-the only possible source for the doctrine in light of the strong policy 
in this country against Federal common law c;lrimes-does not clearly 
encompass conspiratorial as well as complicitous liability and an 
explicit statutory definition of the conspirator's liability for the sub
stantive o:fIenses of a coconspirator is, therefore, desirable.48 The 
requirement in paragraph (3) that the conduct was authorized by, or 
was a reasonably foreseeable consequence of; the conspiracy adopts the 
narower version of the doctrine suggested by the dictum in the Pink-
erton decision.49 

• 

The Committee has not chosen to codify the associated doctrine of 
withdrawal from a conspiracy and intends' that the issue be left for 
further development by the Federal courts. 50 The Committee, how
ever, disapproves two extreme positions that have evolved in relation to 
withdrawal, one holding that mere notification to other conspirators 
is sufficient, and the other requiring successful dissuasion of the other 
conspirators from pursuing the crIme. The Committee contemplates 
that some "affirmatIve action" beyond mer~ notification to coconspira
tors be required (such as notifying the aut.horities of the planned 
offense), yet would not impose the burden on the defendant of per-

" E.g., Unitecl State8 Y. LeatC/·, 363 F.2d 68, 72-73 (6th Cir. 1966), cert. denied, 385 
U.S. 1002 (1967) ; Unitcd States v. \vi8eman, 445 F.2d 792, 794-795 (2d Cir. 1971). cert. 
denied, 404 U.S. 967 (1972); see also Working Papers, pp. 377-378. Here, and in the 
many other instances in which S. 1437 uses the phrase, "it is not a defense," the intended 
effect is not only to preclude the specified facts from being treated as a "defense" as that 
term is defined in section 111, but also to preclude any other treatment of such facts or the 
co;werse of such facts as the basis of failure of a prosecution. For example, it is in tended 

that the con verse of a fact us to which a "defense" is precluded shall not be construed 
to be part of the element of the offense. Neither may the matter which Is stated not to be 
a "defense" be treated by the courts as a bar to prosecution . 

.. See United States V. Lester, supra note 45; see also section 1502 (Interfering' with 
Civil Rights under Color of Law). 

'1 See section 1351 (Bribery). The Committee intends also to perpetuate existing law to 
the effect that it is an offense to conspire to cause the commission of a crime. See United 
Statcs v. Lester, 8Upl'a note 45. 363 F.2d at 73 . 

• s See Developments in the Law, supra note 19. at 994-995 ; Working Papers, PP. 155-156. 4. A recent example of the use of the Pinkerton doctrine is the conviction in Washing
ton, D.C., of the members of the Hanafi "lusUm sect. The Hunafi members involved in the 
forcible occupation of premises at separate locations were convicted of the murder of au 
iIl(llyidulll at one location, at the hands of the conspirators, that occurred during the 
occupation • 

•• Compare the concept of reuuciation cliscussed inr,·a. 
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suading the other conspirators to cease their illegal activities under 
the agreement. 
S; De/eme Precluded 

In addition to the provision of section 404 ( c) (1) discussed above 
barring a defense to criminal liability under this section because the 
defendant is not in the category of persons who by definition are the 
only persons capa;ble or committi!lg- an o~ense directly, se~tion 40~(b) 
and (c) (2) contams related prov~slOnfi wIth respect to a drfi'el'ent sub
ject. Subsection (b) provides that it is a defense to a, prosecution in 
which the criminal liability of the defendant is based on section 401, 
402, or 403 that all of the persons for whose conduct the defendant is 
alleged to be criminally liable have been acquitted because of insuffi
cient evidence determined by the court not to have been occasioned by 
a suppression order. Subsection (c) (2) states tha,t, except as provided' 
in subsection (b), it is not a defense to a, prosecution in which the 
criminal liability of the defendant is founded on section 401,402, or 403 
that the person for whose conduct the defendant is criminally liable 
has been a{!quitted, has not been prosecuted or convicted, has been con
victed of a different offense, or was incompetent or irresponsible, or is 
immune from or otherwise not subject to prosecution.51 

These provisions codify current decisions and are derived from prin
ciples that have been developed mainly from the law of conspiracy.52 
The logic unclerlying them is largely self-explanatory, Section 1002 
(Criminal Conspiracy) contains analogous provisions and the ,dis
(,\lssion there should be consulted here" Of course, where the acqmttal 
of a principal necessarily involved a finding of fact detrimental to the 
case against the accomplice, the doctrine of collateral estoppel may 
be invoked by the accomplice. 53 . 

The National Commission recommended al10wing a defense to the 
"victim" of a crime and to others either expressly or implicitly made 
not accountable for the conduct of another person by the statute defin
ing the offense or related provisions. 54 The Committee has not in
cluded snch a defense since the question of who constitutes a "vic
tim" and other issues of implicit statutory exclusions from complici
tous liability are best left to case by case determination.55 

SECTION 402. LIABILITY OF AN ORGANIZATION FOR CONDUCT OF AN AGENT 

1. In General and Pre8ent Federal La1IJ , 
This section is designed to codifY current Federal law with respect 

to the circumstances in which the conduct of an agent of an organiza
tion may be imputed for purposes of criminal liability to the organiza
tion itself. Unlike the proposal of the National Commission, this sec-

G1 The National Comml.sslon Included proylslons basically Identical to setclon 404(c) (1) 
and (2). See Final Report. § 401(2) (a) and (Ill. 

'""See, e.g., UnitM States v. Bruan, 483 F.2d 88. 93-94 (3d Clr. 1971)), ancI cases cltecI 
therein; United States v. DeOoster, 487 F.2cI 1197. 1199 n.l (D.C. Clr. 1973); see also 
Farnsworth Y. Zerbst, 98 F.2<1 541. 544 (5th Clr. 1938) (immunity of coconspirator from 
prosecution no defense) ; United States v. S)lipp, 1359 F.2(1 185, 18!) (6th Cir. 1966), cert. 
denied. 385 U.S. 903 (1967). 

53 See generally A8he v. SwclI80n, 397 U.S. 4'36 (1970) ; /lee also Un#ed State8 v. Tlerneu, 
>i2>i F.2d 643 '9th Clr.). cert. <1enled, 400 U.S. 850 (1970) . 

•• See Final Report, § 401(1) . 
.. Compare, e.g., Ullited States Y. Holtc, 236 U.S. 140 (1915) with GebarrIi 1}. United 

States, 287 U.s. 112 (1932) ; see Working Papers, pp. 157-158. 
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tion does not limit criminal liability to acts authorized, requested or 
commanded by supervisory or control persons, but continues existing 
law rendering organizations criminally liable for the act of any agent 
within the area of duties or functions entrusted to him.5G 

1 U.S.C. 1 provides that in determining the meaning of any Act of 
Congress, the wo:rds "person" and "whoever" include corporations, 
companies, associations, firms, partnerships, societies, and joint stock 
companies, as well as individuals, unless the context otherwise reguires. 
Consistent1y 'with this definition, it has long been the rule III the 
Federal courts that corporations and other entities will ordinarily 
be found within the class of "persons" covered by a penal statute, not
withstanding the lack of any specific inclusion therein. s·{ 

Although there are a varIety of statutes t.hat by their direct language 
deem acts of agents to be the act of the corporation or other entity 
for purposes of criminalliability,S8 by and large the doctrines of vi
carious organizational liability for crImes have been a matter of case 
law development. . 

Among the general principles to have emerged is that, while most 
?ften crimina) liability is. imJ;mted in crim~s. i~vo!ving n:bs?lute liabil
Ity, the doctrIll~ of orgamzatlOnal responsIbIlIty 18 not hmIted to such 
crimes, and a number of cases exist sustaining convictions of corpora
tions for offenses requiring knowledge or willfulness. 59 Indeed, there 
seems no reason why, in theory, the concepts should not be extended to 
common law crimes such as assault or murder.GO 

A second major principle of organizational criminal liability as 
it has been applied in the Federal courts is that involvement of the 
organization's managerial or supervisory personnel is not necessary. 
In fact it has been held that the status of the employee violating the 
law in the organizational hierarchy is immatori~l, and that all that 
is required is that he be acting in the area of responsibility assigned 
to him.61 In this respect Federal law differs from State laws as re
flected in the Model Penal Code (and as basically adopted hy the 
National Commission), which limits p,l)rporate liability for .' rious 
offenses to cases where toe directors or high executives are involved, 
1tnd for other (non-strict liability) offenses to cases where such execu
tives have not exercised due dilIgence to prevent the commission of 
the offense.62 

The basic theory underlying the Federal rule seems to be that the 
duty to be enforced by criminal sanctions does "not arise out of the 

""Compare Finnl Report, § 402(1) ; Working Papers, p. 164. 
or E.g., UnitOll Stato8 v. Union Supplll 00. 215 U.S. 50 (1900) (corporation) United 

.'ltatok v. A .E P Truckinff 00., 358 U.S. 121 (1958) (partnership) ; United State8 v. Allams 
Ea;pre88 00., 2119 U.S. 381 (1913) (joint stock company) ; see. also Working Papers, pp. 
173-174. 

'" See, e.g., statutes collect.ed in Working Papers, p. 208. 
1m E.g., O.1.T. OOt·p. V. United State8, 150 F.2d 85, 90 (9th Cir. 1945) (consplracl~ to 

make false statements In order to Influence F.H.A., .based on acts of branch Ulanager) ; 
l1nited Statcs v. Jlfiltoh Marks. 240 F.2d 838 (3d Clr. 1957) (submitting II. knowingly 
false claim against the United .States) ; Zito v. UnitelL State8, 64 F.2d 772 (7til Clr. 1933) 
(conspiracy to violate Prohibition Act. bused In activities of salesmen). For additional 
examples, S2e Working Papers', p. 169 n.S. 

6<1 For example. an agent who murders a competitor of his organization for Its benefit and 
within the scope of his employment. See generally ~ote. Oorpo1'ate Ot'iminal LialJiliW jar 
Act8 in Violation oj Oompa1t1l Policy. 51} Geo. L .. T. 547 (1962). 

01 See United States V. Steiner P7.L8tics Mjg. 00., 2'31 F.2d 140, 153 (2d ·Clr. 1956); 
United States v. George F. Fi8h, froc., 154 F.2d 798, 801 (2d Clr.), cert. denied, 328 U.S. 
869 (1928): 0.1.1'. Oorp. V. United State8, Btl-pm note 59, 150 F.2d· at 89; Unitelt Stato8 
v. Armour d; 00., 168 F.2d 342, 344 (3d Cll'. 1948) ; Standard Oil 00. ". United Statc8, 307 
F.2d 120. 127 (5th Cir. 1962) • 

•• See Working Papers, p. 172. 
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relation of employer and employee but [is] one that, in virtue of 
the s~at~e, [is] -owed by [the organization] to the pu~lic." 63 

Wlthm the framework of the above general princlples, there are 
three broad areas in which courts have found organizations liable for 
the. conduct of their ag~nts. '.rhe first, and most obvious, is ill the area 
of strict liability. Where an affirmative duty is placed on an organiza
tion by statute, the organization either carries out or violates that 
duty through the act or omission of its agents. The failure of the 
agent to perform the duty is imputed to the corporation.64 

The second area is where the criminal acts are those of an agent 
acting within the scoJpe of his employment. In determining whether 
an act is within the scope of employment, the :F'ederal courts have 
placed some reliance on tort law concepts. In general the principle 
that may be distilled from the cases is that the organization will be 
held criminally liable if it was the intended beneficiary of the act,65 
even though the act was misguided and the organization. does not 
benefit therefrom.G6 Moreover, liability attaches in such circumstances 
notwithstanding that the; acts were done without the knowledge of 
the organization's directors and officers, that the executives exercised 
care to prevent the unlawful activities, and that the acts were con
trary to specific orders.6T In addition, of course, acts which were out
side the scope of employment may subject the organization to criminal 
liability if they are later ratified or adopted.68 

The third area of liability is where the agent's acts fall within the 
scope of. his authority. Although normally such scope is coextensive 
with the scope of employment, the concept of "authority" is broader 
in that it encompasses instances of implied or rupparent authority.69 

.As recognized by thl~ National Commission, the Federal courts 
have also generally rejected the argument that where an organization 
and its agents are tried together, acquittal of the individual agents 
whose acts are imputed to the organization vitiates a verdict con
victing the corporation.TO 

9. The Provi8ions of 8.1.1;37, as Reported 
Section 402 provides that, except as otherwise expressly provided, 

an organization is criminally liable for an offense if the conduct con~ 
stituting the offense 71 (a) is the conduct of its agent, and such conduct 
(1) occurs in the performance of matters 'within the scope of the 
agent's employme.nt, or within the scope of the agent's actual, implied, 
or apparent authority, and is intended to benefit the organization; or 
(2) is thereafter ratified oi' adopted by the organization, or (b) in
volves a failure by the organization or its agent to discha,rge a specific 
duty of conduct imposed on the organization by law. 

03 United States v. Illinoi8 Oentral R.R., 30·3 U.S. 239. 244 (1938). 
8\ See United Stftte8 v. Parfai.t Powder Go., 163 F.2d 1008 (7th 'Cir. 1947), cert. denied, 

332 U.S. 851 (1948); United States v. Fl. Brooke Matlack, Inc., 149 F. SuPP. 814 (D. I1Id. 
1957). 

os See Standard Oil 00. v. rTnited States, supra note 59, af 127-29; ~n,rk!ng Papers, 
pp. 169-170. 

M Old. Monastery 00. v. rTnited States, 147 F.2d 905 (4th C!r.), cert. denied. 326 U.S. 
734 (1945). 

61 See United States v. Hilton Hotels Oorp., 467 F.2d 1000, 1004 (9th Clr. 1972),· cert. 
denied 409 U.S. 1125 (1973). nnd ca~E!f; cited therein; ,,"orkin/! Papers, Pp. 171-172 • 

.. See Oontinental Baking 00. v. United States. 281 F.2d 137, 149 (6th Clr. 1960) . 

.. See id. at 150-151. '0 E.g., American Medical AS8'n V. rTnited States, 130 F.2d 233 25·2-258 (DiC. Clr. 1942), 
nfl"d. 317 U.S. 519 (1043) : sec also Working Pnpers, pp. 172-),73 nnd cases cited therein. 

71 The term "conduct constituting the ofl'ense" Is defined in sectlon 111 essentially t1l 
Include all the elements, Including mental elements, of an ofl'ense. 
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This formulation is intended to perpetuate existing law. The term 
"organization" is defined in section 111 to mean "a legal entity, other 
than a government, established or organized for any purpose, a.nd in
cludes a corporation, company, association, firm, partnership, joint 
stock company', foundation, institution, society, trust, estate, union, 
club, church, and any other association of persons." 

'1'his iefinition is similar to that suggested by the National Commis
sion but is more detailed and also broader in that it reaches unincorpo
rated associations. 72 Because the decisions concerning when a national 
union and its affiliated local unions are to be considered a single "orga
nization" are not uniform, the Committee believes it appropriate in 
extending the case law codified in sections 402 and 403 beyond corpora
tions to state explicitly that in covering unions it is its intent to in
corporate the common law of "actual" agency as outlined in the cases 
cited below.73 

Particularly in light of the limitations on the right of a national 
union to select a local's officers stated in Title IV of the Landrum
Griffin Act/4 the Committee has cOllcluded that it would be unjust to 
impose vicarious criIninalliability under this section on a national for 
the acts of a local or its agents except as allowed by the precedents 
cited. The exception for governmental entities follows the recommen-' 
dation of the Model Penal Code and the National Commission, the 
latter of which points out that, although no specific exemption for 
government entities exists in Federal statutes, the imposition of 
criminal liability would raise certain unique problems and there does 
not appear to be a Federal case holding a governmental entity as such 
criminally liable. 75 Nonetheless the Committee notes that there is 
nothing in the nature of, e.g., a State or municipal corporation, 
which would make it inherently incapable of committing a crime
for instance, a State corporation could commit Reckless Endanger- . 
ment under section 1617 through pollution of a water supplY'
and the issue whether to include such governmental entities in this 
section may therefore well be deserving of further study. 

The term "agent" is defined in section 111 to mean a person author
ized to act on behalf of another person (defined to include an "orga
nizatioIi") or a government, and, in the case of an organization or a 
government, to include a partner, dir'3ctor, officer, manager, repre
sentative, servant, and employee. This, too, carries forward present 
Federal law.76 Thus, the "authorized to act" language would clearly 

72 Compare Final Report, § 409. No justification is offered for the general exclusion of un
incorporated associations. and indeed the Working Papers argue for their inclusion, pointing 
purposes of criminalliablllty. See Worldng Papers, pp. 165, 173-174. The law with respect 
to the criminal.liablllty of labor organizations "participating or interested in a labor dis
pute," arising from the unlaWful acts of their officers, members. or agents, is, however, 
preserved as it exists presently under the Norris-LaGuardia Act (29 U,S,C. 106), by virtue 
of the qualifying phrase "except as otherwise expressly provided". The provisions of other 
specific statutes,emtenrling ns well as llmltlng the usual scope of llablllty, are also pre· 
served. See note 58, 8upra. 

70 S~e ,IUlie lVo/,ke/'s Y. GO/'Oll(l(/O Goal Go., 259 U.S. 344; Goronado Goal Go. Y. Minc 
lVo/'kc/,s, 268 U.S. 29ij; [BBW (Franklin FJlectrio 0011. Go.), 121 NLRB 143; and Mine 
Worker8 Y. Ea8tover Minillg Go" 551 S.W. 2d 245 (Sup. Ct. Ky.). 

N 29 U.S.C. 481-483. 
7 .. See Working Papers. pp. 165-166, 175-176. 
70 The definition in eff~ct endorses those cases indicating that the place of the agent In 

the org-anlzation hierarchy Is immaterial. See, e.g" Unitel! State8 y, Gco/'oe F. Fish, [IIC., 
S/lPI'll· note 61. This accords with the suggestion of several group~ and Individuals See 
Statements of the New York County Lawyers' Association. National Consumer Law Center: 
Richard Givens, Hearings, PP. 1401,1556, 1612, respectively. 



1"""""------------------------------

Section 402. 
Section 403. 

78 

cover, inter alia, the situation of an independent contractor who failed 
to perform a duty entrusted to it by an organization.77 

Yaragraph (a) (1) is designed to continue existing Federal deci
SIons imposing liability on an organization for the conduct of its 
agent either in the scope of his employment, or within the scope of his 
actual, implied, Or apparent authority.78 The Committee has explicitly 
carried forward from current law the element that the action must 
have beeu. intended to benefit the organization. 

Paragraph (a) (2) codifies the obvious principle that ratification or 
adoption of an agent's acts, even if outside the scope of his employ
ment or authority, willl'ender the organization criminally liable.79 

Subsection (b) restates the doctrine as to criminal liabilit.y of an 
organization in situations where the organization by law has a duty 
to act 80 and its agent fails properly to execute or perform the duty.81 

The Committee also intends under this section to continue prevailing 
Federal law to the effect that the liability of an organization is inde
pendent from that of its agents so that their acquittal does not relieve 
the organization of criminal responsibility for its own unlawful 
conduct;82 

It should be noted, finally, that the bvo defense precluded provisions 
in section 404, which were cUscussed in connection with section 401, are 
equally relevant ancl apply also to this section. 

SEOTION 403. LIABILITY OF AN AGI~NT FOR OONDUO'l' OF AN ORGANIZA'l'ION 

l.In GeneraZ and Present Federal La'w 
This section states the circumstances under which an agent may be 

held liable for conduct that he engaged in or refrained from engaging 
in on behalf of an organization, or for failure properly to supervise the 
activities of the organization. The section IS closely derived from the 
recommendations of the National Commission,83 and is designed in the 
main to follow current Federal law. 

Present Feclerallaw contains a large number of statutes specifying 
that indivichmls who act illegally in a representative capacity on be
half of an organization are criminally liable.84 Only in very rare in
stances llas Congress held criminalJy liable the organization and al
lowed its agents to escape. Indeed, the Supreme Court in Unitecl States 
v. Dotterweiah,85 determined that, even when a statute contains no 
specific provision for individual criminal Jiability, it is to be read as 
reaching all human beings who have a "responsible share in the fur
therance of the transaction which the statute outlaws," 80 unless an 

'M Un ited Sta·teB 1). Pm'fait Powrle,. 00., Bll/)I'a note 64. 
7. E.g., Stanrlard Oil 00. v, Ulliter~ States, 8I1p)'(~ note 65; OOlltinenta/, BakrllU 00. v. 

United States, Bupm note 68. 
7. See Oontinental Bakinu 00. v. Unitecl States, 8upm note 68. 
S. Often. but not always, such a duty w1l1 be associated with a statute imposing strict 

criminal liability 
., See Unitec~ States v. Pal'jait Polcae,. 00., .9upra note 64; Unitell Sta.tes v. AI'molll' 00., 

supra note 61; cf. -horlte v. UlIUerl States, 479 F.2d 804 (9th Clr. 1973) (Federal Tort 
Claims Act). Note that the duty may be to refrnln from taking certain action, ns well ns 
to nct affirmath'ely. See the detlnltlon of "conduct" in section 111 . 

• , See cnses cited In Working Papers, pp. 172-173. 
8.7 See Final Report § 403. 
s'See, e./r .. 1S U.S.C. 709, 1115; see nlso non-title 18 statutes coJlectel1 In Worldng 

Papers, pp. 209-213. -
sr. 320 U.S. 277 (1934). 
8<J Id. at 284. 
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intent to exclude individuals from criminal punishment clearly ap
pears.81 In Dotte1"weich, the Court affirmed the (:onviction of the presi
dent and general manager of a corporation for violating the strict 
liability proscriptions of the Food and Drug Act against the distribu
tion of adulterated and misbranded articles in interstate commerce. 
The Court upheld the imposition of criminal liability even though no 
showing had been made that the defendant knew of the violation. 
It sta ted: 88 

Ho,rdship there doubtless may be under a statute which 
thus penalizes the transaction though consciousness of wrong
doing be totally wanting. Balancing relative hardships, Con
gress has preferred to place it upon those who have at least 
the opportunity of informing themselves of the existence of 
conditions imposed for the protection of consumers before 
sharing in illicit commerce, rather than to throw the hazard 
on the innocent public who are wholly helpless. 

The Court declined in Dotterweich to define the class of employees 
who stand in such a reltttion·to the organizational distributor as to be 
responsible for its violations of the hiw, saying that to try to do so 
would be a "mischievous futility" and that such matters must be left 
to the "good sense of prosecutors, the wise guidance of trial judges, 
and the ultimate j ndgment of juries." 89 

Subsequent decisions of lower courts have applied the principles of 
DoUerweich so as, e.g., to sustain the conviction of a corporation sales
man responsible for making a corporate sale of whiskey in excess of 
the O.P.A. ceiling price.90 In addition, the Federal courts have held 
that, in the context of a strict liability penal statute, an officer or 
agent of an organization may be fonnd guilty even if he is not present 
at tlhe time of the violation and does not supervise the same.n How
ever, the Committee agrees with the conclusion of the National Com
mission staff that active "participation" by an individual in the orga
nization's offense is probably a prerequisite to a valid conviction where 
the penal statute is one of non-strict liability; i.e., absent a st~tutory 
declaration that specific officers are to be deemed guilty of an organiza
tional violation, or an explicit imposition upon an agent of an affirma
tive duty to exercise care to discover and prevent Illegal conduct by 
employees, it would seem doubtful that the "knowing but nonacting 
agent" (i.e., one who merely condones violations of law by inferiors) 
would be held criminally liable as a "participant" for violation of a 
penal enactment requiring scienter.92 

81 See also Working Papers. pp. 176-178; Ull;,ted Stutes v. W'ise, 370 U.S. 405, 409 
(1902). 

88 Supm, note 85. at 28·[-285. 
80 lei.. at 285. See nlso, renfllrming the principles of Dotterweich nnd rejecting a clnlm thnt 

crlminnl linblllty of n resf/onslble corpornte officlnl must be premised on a wrongful 
net or negligent fnilure to net on his part. U'lIitccl Stutes Y. Park, 421 U.S. 658, '670-675 
(1075). 

00 !'lee U'lIitccl Stntcs v. Bach. 151F.2d 177. 179 (7th Clr. 1945) • 
• , See e.g .• Gal'oZenc Product8 Go. v. Un'ited Stutes. 140 F.2d 61, 66 (4tL Clr.). afl"d. 323 

U.S. 18 (1944) ; GoZ(len IJ.rain .Mucaroni Products Go. v. United States, 209 F.2d 166, 168 
(9th Clr. 1953). nnd rases cited therein. 

DO Se~ Working Pupers. PP. 179-180; but cr. Belsillger V. District oj Golumbia. 436 F.2d 
214, 219-220 (D.C. Clr. 1970). The oplrllon In the Pm'T, case, supra note 80. contains 
strong hints that the Supreme COlirt would llmit the principles announced In Dotterweich 
to strict linbillty stntutes of a public welfare ilnture. 
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fJ. The ProvisioWJ of S.14fJ7, as Rep01'ted 
Section 403 creates individual liability for conduct done in a repre

sentative capacity in three instances. Subsecti.on (a) provides that, 
except as otherwise ,expressly prmtided,92 a person i~ criminally ,liable 
for an offense based upon conduct that he engages m or causes m the 
name of an organization or on behalf of an organization to the same' 
extent as if he engaged in or caused the conduct in his own name or on 
his own behalf. This merely sets forth the basic rule that a person may 
not escape liability because his actions were not for himself but for 
an organization. The term "organization" is defined in section 111 and 
has been explained in connection with section 402. The concept of 
~~causes" has been discussed in relation to section 401. 

Subsection (b) states that, except as otherwise expressly provided,93 
whenever a duty to act is imposed upon an organization by a statute, 
or by a re~ulation, rule, or order issued pursuant thereto, an "agent of 
the orgamzation having significant responsibility for the subject mat
ter of the duty" is criminallv liable for an offense based upon an omis
sion to perform the duty, if'he has the state of mind required for com
mission of the offense, to the same extent as if the duty were imposed 
upon him directly. This subsection in combination with subsection (a) 
essentially covers and continues the teachings of Dotterweic}t, and re
lated cases. While phrased in the singular' (i.e., "an agent"), the 
Committee does not mean to foreclose the possibility that more than 
one individual may be found to have had "significant responsibility." 
Moreover, the quoted phrase is desi~nedly rather amorphous, in order' 
to leave to prosecutors, judges, and Juries the basic task of defining the 
class of persons who stand in such a relation to an organization that 
criminall'esponsibility for its actions may rightfully be imposed upon 
them. The Committee, moreover, intends to endorse the current case 
law to the effect that, where an individual has sufficient responsibility, 
the fact that he was not present at the time of the violation 01' did not 
supervise the conduct will not insul{.~e him from criminal liability pro
vided he has the required state of mind.04 

Subsection (c) provides that, except as otherwise expressly 1)1'0-
vided, a person responsible for supervising particnlar activities on 
behalf of an organization who, by his reckless faill1l'e to supervise 
those activities adequately, permits or contributes to the commission 
of an offense by the organization, is criminally liable for the offense, 
except that if the offense committed by the organization is a felony 
the person is liable under this subsection only for a Class A mis
demeanor. This provision is new to Federal law but embodies the 
substance of proposals 'heretofore urged both in legal periodicals and 
in congressional hearings.o5 Its effect is to place an affirmative duty to 

.3 By this phrase the Committee Intends to leaye unaffected the provisions of specific 
statutes in this field. Sec note 58. 8li·pm. 

91 The Court. howe,'er, In Unitecl States y. Park, supra note 87. did not Indicate that an 
officer of an organlzntlon would have n valid defense, evidently of constltutlonnl dimensions, 
to n criminal pro~ecutlon If he were powerless to prevent the wrong charged. 

0:; See e.g" Comment, Increasing Oommunitv Oontrol Over Oorporate Orime-A Prob
len~ in tile Lam of Sanctions, 71 YaJe L.J. 2S0 (1961) ; 1,ee. Oorpol'ute O,'lmlnal Liability, 
28 Colum. L. Hev. 1. 193-196 (1928); Hearings on S. 996, S. 2252, S. 2253, S. 225,1, 
S. 2255. Legislation to Strengthen Pennlties Under the Antitrust Laws, Before the Sub, 
committee on Antitrust nnd Monopoly of the Sennte Committee on the Judle!nry. 87th 
Cong., 1st Sess., pp. 14-15, 72-73, 75. 78-79, 100, 110 (1961); see also Final Report, 
5409(4). 
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exercise reasonable supervision on responsible supervisory' personnel 
of organizations. DO The subsection is necessary in order to emphasize 
that a "do it but don't tell me about it" attitude on the part of respon
sible officers or agents of an organization will not suffice to avoid crim
inal sanctions. Moreover, it establishes a basis for punishment of those 
who could and should control the illegal activities of their subordi
nates but choose instead to condone those activities. The provision 
realistically approaches the problems of avoiding lower level organiza
tional crime by punishing only those who by their reckless inaction 07 

anow such crimes to be perpetrated. The modest extension of Federal 
Jaw effected by this provision is reduced in impact by the special sen
teilCing feature, which bars conviction theretl1lder for more than a 
Class A misdemeanor (i.e., up to one year in prison) . 

SECTION 404. GENJ~RAL PIWVISIONS ]j'OR CHAPTER 4 

, 'rhis section contains general provisions applicable to all chapter 4 
sections. Subsection (b) sets forth a defense and two defense pre
cluded provisions; these have been discussed in connection with sec
tion 401 and need not be addressed here. 

Subsection (a) provides that a person whose criminal liability is 
based upon sections 401, 402, and 403 "may be char1;:,ed, tried, and 
punished as a principal." . 

This codifies existing law under 18 U.S.C. 2, which expressly de
clares that aiders and abettors and those who cause offenses ttl be com
mitted are "punishable as a principal." 'With respect to the "charging" 
aspect, the Supreme Court and others have consistently held that an 
indictment or information charging a person as a principal is sufficient 
to put him on notice as to his potential liability also Ulvler 18 U.S.C. 
2 (a) or (b); 98 and the giving of instructions to a jmy based upon 
those complicity principles has also been upheld.90 

.. Note the subsection (b), as under present law, applies only when a duty to act Is 
Imposed upon an organization by law. 

U7 The term "reckless" is here used to refer to a state of mind under which the actor is 
aware of but disregards the risk that any attendant circumstance exbts or result may 
occur. and the risk Is such that its disregard constitutes a gross deviation from the stand
ard of care that a reasonable person would have exercised In the circumstances. See sec
tion 302 (c). 

ns E.g., Nve '" NiBBen Y. Ullite!1 States, 81/pm note 2: United State8 v. Le8ter, Bupra note 
45; Unitel! Statc8 Y. Matou8elc, 483 F.2d 286 (8th Clr. 1!l73) ; Unite!l Statc8 v. BI'Y!W, 
8upra. note 10. . 

00 E.g., Gla8B v. Unite!l State8. 328 F.2d 754 (7th Clr.), cert. denied, 377 U.S. 983 (:1.964) 
Unite!l States Y. Megna, 450 F.2d 511 (5th Clr. 1971) ; UI/ited States v. Picl,enB, 465 
F.2d 884 (10th Clr. 1972). 



Section 501. 

OHAPTER 5.-BARS AND DEFENSES 

(Sections 501-502) 

Ohapter 5 in the Oode deals with general bars to prosecution, de
fenses, and l1ffirm'ative defenses. Because the decision has been made 
for the purpose of S. 1:1:37 to retain the common law !lJpproach to 
the development of defenses by the courts, the general defenses are 
noted without further definition. Ohapter 5 does include provisions 
~efining .two specific bars to prosecution-i.e., ,time limitations and 
ImmatUrIty. . 

The Committee, like the National COIIUhission and virtually every 
other principal criminal code reform body in modern times, believes 
that the legislative codification of general defenses and balS to prose
cution may be desirable in the future. In the meantime, the Committee 
has included a synopsis of the present state of Federal decisional law 
on the subject. 

SUBOHAPrER A.-GENERAL .PROvtsIONS 

This subchapter sets forth the general criteria to be employed by the 
courts of the United States in deciding whether a defense or bar to 
prosecution is available to a defendant; it also contains a basic rule 
for determining when a particular defense, not defined in the code, 
may be asserted. 

SEOTION 501. GENERAL PRINOIPLE GOVERNING EXISTENOE OF BARS AND 
DEFENSES 

This section provides that, except as otherwise provided by the Con
stitution of the United States or by a Federal statute, the existence of 
a bar to prosecution or of a defense or affirmative defense to a prose
cution under any Federal statute, including a defense. or affirmative 
defense of mistake of law or fact, insanity, intoxication, duress, exer
cise of public authority, protection of persons or property, unlawful 
entrapment, and official misstatement of law, shall be determined by 
the courts of the United States according to the "principles of the com
mon law as they may be interpreted in the light of reason a.nd experi
ence". This standard is derived from Rule 501 of the Federal Rules 
o:!: Evidence, which similarly directs the Federal courts to fashion 

(83) 
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evidentiary privileges by recourse to such principles. The terms "de
fense", ~'atfirmative defense", "bar to prosecution)', and "courts of the 
United States" are defined in section 111. 

Codification of the above standard is not intended or expected tv 
work any substantive change on the current state of Federal decisional 
law regarding defenses to crime. This section is included rather as an 
affirmation. of Congress' role in the creation of defenses to criminal 
conduct which may include fixing standards pursuant to which courts 
determine such questions. It also serves to emJ?hasize that the courts 
are involved in the delicate task of determilllng the availability of 
defenses and should reject novel theories for the crE)ation of general 
defenses or bars to prosecution that do 110t llave their roots in the com
mon law, a statute, 01' the United States Constitution. See, e.g;, Hamp-
tonv. U1titeclState8.! . 

The general common law defenses that are now recognized in case 
law are discussed as follows: 

DEFENSE BASED ON LACK OF OULPABILITY 

1. Ignorance or mi8take of law 
The prevailing general rule for crimjnal responsibility is that, unless 

the legislature indicates its intention to make it so, ignorance or mis
take of law is no defense.2 

The I'ule has often been stated and applied by the Federal courts.3 

Thus the fact that a defendant believed (or even intended) hi.s conduct 
to be legal is ordinarily of no avail. As stated in H01'ning v. District of 
Oolwmbia: 4 

It may be assumed that [the defendant] intended not to 
break the law but only to get as near to the line as he couldr 
which he had a right to do, but if the conduct described 
crossed the line, the fact that he desired to keep within it 
wiH not help lum. It means only that he misconceived the 
law. 

Although th(!re is uniform agreement as to the existence and validity 
of tHe gel~eral rule, there is not uniform agreement as to its philo
sophical underpinnings. One of the first modern theories supporting 
the maxim origlllated with Austin 5 to the effect that practicaillecessity 

1425 U.s. 484 (1976). 
2 By "law" is meant, of course, regulations and jUdicial decisions as well as statutory 

requirements. See. e.g .• Unitea States v. international MiI.'/8 Oorp., 402 U.S. 558 (1971). 
3 E.g., Unitea States v. Intematiollal "lIi1l!18 Oorp., sllpm note 2; Williams Y. North 

Carolina, 325 U.S. 226. 238 (1945); Sinclair Y. Uniteel Stlltes, 279 U.S. 263 (1929); 
Horning Y. )JiBtdet Of OO/.1£1ILbia, 254 U.S. 135 (1920) ; She1JHn-OarpentCl- CO. Y. Minnesota, 
218 U.S. 57. 68 (1910) ; .Rey1to/e/s Y. Uniteel States, 98 U.S. 145, 167 (1878) i Braslcell Y. 
Unite II States, 224 F.2d 706, no (10th Clr.), cert. denled.,350 U.s. 845 (llJ55). A rare 
exception to the Ignorance-Is-no-excuse precept Is where a penal statute requires affirmatlve 
action by a class of persons who could not reasonably be expected to know of Its provisions 
(e.g., a local statute requiring all previously convicted felons to register). In such a case 
the SUpreme Court held that knowledge of the statute wus a constitutional prerequisite to a 
conViction for fulling to comply with Its requirements. Lambert V. California, 3'55 U.S. 225. 
228 (1957). For the most. part. however. the dissenters' prediction that the decision would 
tUrn out to be an "ISOlated devlatl<in from the strong current of (JrecedentB~a· derelict on 
the waters of the law" (335 U.S. 232. 245) has nroved nccurate. 

'Supra note 3, at 137. These words were 'vrlttcn in the context of It prosecution for 
engaging in the business of a pawnbroker without a license In the District of Columbia. 
The defendant had removed most of his business to Virginia, but had retained It part of 
It-significant enough to warrant conviction-In the District. 

• 1 AURtin. Lectures on JW'isprlldcllce, p. 497 (4th ed. 1870). 
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in the administration of justice required the rule, i.e.) the impossi
bility of determining by evidence accessible to others whether the party 
was actually ignorant of the law or was so ignorant that he had no 
surmise of its provisions or was negligent in failing to acquire the 
legal knowledge. Holmes thought these difficulties could be overcome 

. by the procedural device of shifting'the burden of proof 'to the de
fendant, but believed the rule was justified as a device of objective lia
bility required by social utility, i.e., "to admit the exeuse at all would 
be to encourage ignorance where the law-maker had determined to 
make men know and obey .... " 0 These two theories have been de
nominated the "two pinal'S which support the maxim" 7 anclhave been 
the basis for scholars to postulate logical exceptions where the values 
expressed would not be significantly affecl-ed.8 

In 1957, Professor Jerome Hall reexamined the rationale of not ex
cusing criminal conduct based on a plea of ignorance or mistake of law, 
concluding that "neither Austin's nor Holmes' theory cuts to the heart 
of the problem" and that "the universality of the doctrine" and "fre
quent expression of the nectissity of reliance upon it, of the dependence 
of any administration of justice upon it, and the like also indicate that 
the doctrine is grounded in a more fundamental rationale than was 
expresSed by either Austin or the Holmes of the Common Law.;' 9 

This "more fundamental rationale," in Hall's view, was that to admit 
the defense, would contradict the essential requisites of a legal system, 
signified by the principle of legality (the "rule of law") .10 Recognizing 
the fact that substantive penal law is in varying degree unavoidably 
vague, with the degree of vagueness increasing toward the periphery, 
Hall argued that a legal order must provide an authoritative method 
of establishing certainty and end indefinite disputation. To permit an 
individual to plead successfully that he had a different opinion or in
terpretation of the law would contradict the "necessary elements" 
of a l\:!gal order. "It opposes objectivity to SUbjectivity, judicial process 
to individual opinion, official to lay, and authoritative to non-authori
tative declarations of what the law is.''H Hall also suggested that the 
rationale can be expressed in terms of ethical policy, i.e., that the 
criminal law represents certain moral principles and that to recognize 
ignorance or mitake of law as [L defense would contradict those values. 
He stated: 12 

The criminal law represents an objective ethic which must 
sometimes oppose individual convictions of right. Accord
ingly, it will not permit a defendant to plead, in effect, that 

6 Holmes, Q'he Oommon Law. p. 48 (1881). 
1 Perkins, 19l1o/'allce and Mistake in Oriminal Law, 88 U. Pa. L. Rev. 35, 44 (1939), 
8 See. e.g., Hall & Seligman, lIIista/,e oj Law and Mells Rea, 8 U. Chi, L. Rev. 641 

(1941) (reprinted in Hearings, pp. 7529-7571), in which the authors focus on exceptions 
,,,here one of the branches of the government has led the community or the defendant to 
believe (erroneously) that certain conduct is not lIlegal, as where a person acts In con
formity with a statute, court decision, or executive statement of the law subsequently 
determined to be err.oueous. 

D Hall, Ignorance ana Mistake in Oriminal Lam. 33 Ind. L.J. 1. 18 (1957). 
10 The necessary elements of a legal orcler were outlined to be (ie1. at 19) : 

(1) that rules of law express objective meanings; 
(2) that certnin persons (the nuthorizpd "competent" officials) shnll, nfter n pre

scribed procedure. declare what tllose meanings are. They shall say, e.g., that situa-
tions A, B, C but not X, Y, Z nre included within certain rule8 ; and . 

(3) that these, nnd only these, interpretntions ure binding, Le., only these mean
ings 01' the rules are the law. 

U ld. nt 19. 
12 ld. at 21. 

92-919 0 - 77 - pt. 1 - 7 
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althou,gh he lmew what the facts were, his moral judgment 
was dIfferent from that represented in the penal law. 

Despite the existence of the general rule, the Federal courts have 
placed limits on its application when, by virtue of ignorance or 
mistake as to the law, the state of mind required for a particular 
offense is negated. Many of the cases have involved reliance on the 
advice of counsel. Thus, in Williamson v. United States, the Supreme 
Comt approyec1 the follo-wing instrnction by a distrlet jndge: 13 

Having now placed before you the timber and stone law 
and what it denounces, and what it permits, if a man honestly 
n.nd in good faith seeks advice of a lawyer as to what he may 
lawfully do in the matter of loaning money to applicants 
WlfiAr it, and fully and honestly lays all the facts before his 
counsel, and in good faith and honestly follows such advice, 
relying upon it and believing it to be correct, he could not 
be convicted of crime which involves willful and unlawful 
intent; even if such advice were an accurate construction of 
the law. But, on the other hand, no man can willfully and 
lmowingly violate the law and excuse himself from the con
sequences thereof by pleading that he followed the advice 
of counsel. 

In accordance with Williamson, it has been held that a person could 
not be convicted under 18 U.S.C. 1165 for "willfully and lmowingly" 
trespassing upon Indian lands if in good faith he relied upon the 
advlCe of counsel that he had a right to go on the landsY~ On the other 
hand; where the statute does not require proof of evil motive but 
merely a conscious course of conduct undertaken with awareness of the 
risk of its illegality, the courts l1ave held that good faith reliance on 
legal advice, or reliance on one's own personal understanding of the 
law, is not a defense.15 Similarly, reliance on advice of counsel tl~at a 
certain course of conduct was la wiuI has been held not to constItute 
a defense where other evidence shows the defendant's lack of good 
faith or fraudulent intentyt 
:'Z. 19nomnce 01'1nistake of faot 

Cases in Federal law involving ignorance or mistake of fact are 
much scarcer than those involving ignorance or mistake of law. None
theless, the States generally apply the same principle that such ignor
ance or mistake is not a defense unless it negates an element of the 
crime,17 and there seems no reason to doubt that this rule would be 

'.207 U.S. 425, 453 (1908). , 
,. See United States v. Pollman, 364 F. Supp. 995, 1003-1004 (D. Mont. 1973). Similarly 

• in Long v. State, 44 Del. 262, 05 A.2d 489 (1949), the court held that a conviction for 
blgamy'must be reversed where the defendant had relied on competent but Incorrect legal 
advice that a foreign divorce was vnUd. 

,. Sec, e.g., Bi'aclen Y. VnitccL StMes, 305 U.S. 431, ,137-438 (1901) (sustaining convic
tion for contempt of Congress In refusing to answer a question under 2 U.S.C. 192); 
United State8 V. Jacques, 463 F.2d 053, 056 (1st Clr. 19~'2) (holding that relIance on tile 
advice of counsel that an Induction order of a local selective service board was Invalid 
dId not constitute a defense to a charge of refusal to obey It since only dellberate dis-
obedience was required under the statute). . 

16 See, e.g., United States v. Ollster OhcLllne! Willg Oorp., 376 F.2d 675, 683 (4th Clr.) 
cert. denied, 380 U.S. 850 (1967) ; United States v. Painter, 814 F.2d 939 (4th Clr.), cert. 
denied, 374 U.S. 831 (1963) ; Vllitec! States Y. Schaefer, 299 F.2d 025. 029 (7th Clr.), cert. 
denied, 370 U.13. 917 (1962): United States v. Rill, 208 F. Supp. 1221 (D. Conn. 1969). 

11 See Perkins. Orimina! Law, pp. 939-942 (2d cd. 1969)', and cases cited therein. 
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followed by the Federall~ourts as well. An indication that the rule 
would be adhered to is Unit~d Etutes Y. Oa1'll,18 where the Suprelllll 
Court noted in dictum that there would be no violation ot the Federal 
statute dealing with the uttering of a forged instrument if the defend
ant uttered an instrument believing it to be forged and it was, in fact, 

- genuine.19 Likewise it has been held that a witness who, through 
mistake or ignorance, testifies. falsely under oath is not guilty of 
perjury, since knowledge of the falsity of the statement is an es
sential element of the 0fi'ense.20 Similarly, it appears plain that 
a person ,vho, through mistake, drives the wrong way on a 
highway and causes the death of another in an accident could not be 
found guilty of illtentional murder.2:L He could, however, be foulIll 
guilty of ll\anslaughter if his mistake was not of a reasonable nature 
so as to nullify the recklessness required for that 0fi'ense.22 

3~ Insanity -
Oongress has never enacted legislation on the insanity defense. The 

Supreme Oourt has generally left development of standards to the 
courts of appea.l~. and those courts, over many years, have gradually 
broadened the defense. 

The found.ation of the defense was established in M'Naghten's Oa8(},2R 
in which the "right-wrong" test was introduced: 

To establish a defense on the ground of insanity, it must be 
clearly proved that, at the time of the committing of the act, 
the party accused was labouring under such a defect of rea
son, from disease of the mind, as not to know the nature and 
quality of the act he was doing; 01', if he did know it, that he 
did not know he was doing what was wrong. 

The next step was the widespread adoption of an additional voli
tiontest, exculpating a defendant who knew what he was doing and 
that it was wrong, but whose actions were deemed, because of mental 
disease, to be beyond his control,24 This is sometimes called the "il'l'l'.
sistible impulse" addition to the jll'Naghtentest. However, because its 
formulation frequently does not .require that the abnormality be char
actel'ized by sudden impulse as opposed to brooding and reflection, it 
is more appropriate to term it a "control" or "volitional" test. 

A third stage was the repudiation of both M'Naghten and its voli
tional supplement by the famous decision of Dw'ham y. United 
States. 25 There, the court enunciated the formulation: "[A]ll accusell is 
not criminally responsible if his unlawful act was the product of 
mental disease 01' mental defect." 26 The court c1idllOt define the terms 
of the new rule in that decision. After numerous appellate opinions, 
refining, clarifying, expanding, and limiting Durham over a period 

18 105 U.s. 611, 613 (1881). 
,. Cf. Bronston v. UnitecZ States, 409 U.S. 352 (1973). 
20 Se~, e.g., Bcckanstin v. Uniterl States, 232 F.2d 1, 4 (5th Clr. 1956). 
21 See also Konda v. UnitccZ Statcs, 166 F. 91 (7th Clr. 1008), holding that lack of knllwl

edge of the content of a package sent through the mall, even If such Ignorance Is a reHult 
of negligence, Is a defense to a criminal prosecution for knowingly depositing SUCII matter 
In the malls. 

22 See Unitcd Statcs v. Pardee, 368 F.2c1 368 (4th Clr. 1966). 
"" Clark & F. 200. 8 Eng. Rep. 718 (House of Lords. 1843). 
2, See Davis v. United Statcs, 165 U.S. 373, 378 (1897). 
"" 214 F.2c1 862 (D.C. Clr. 1954). 
""ld. at 874. 
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of eighteen years, the District of Columbia circuit overruled it in 
United States v. B'l'a'wne1,.27 

Meanwhile, the other Federal courts of appeals, with some modifica
tions and hesitations, had moved from M'Naghten and its volitional 
modification to the proposal of the American Law Institute's Model 
Penal Code, which provides that "[a] person is not responsible for 
criminal conduct if at the time of such conduct as a result of mentaJ 
disease or defect he lacks substantial capacity to appreciate the crimi
nality of his conduct or to conform to the l'equiTements of law." 28 

Adoption of the A.L.I. formulation marks the fourth and latest stage 
of development of Federal decisional law on the subject, although 
minor differences among the circuits continue to exist.29 In the B1WW
ner case, supra, the District of Columbia Oircuit joined the other cir
cuits in embracing this approach.30 

Although the defenses have not been included in the Code, thereby 
retaining the common law development of an insanity defense, the 
Committee believes the report should reflect some of the varying views 
brought out in hearings "With respect to the desirability of the insanity 
defense concepts. 

The knowledge tests: .1I1'N ag hten and its 2J1'ogeny 
While criticism of M'N ag hten in terms of obsolescence is not in itself 

an argument for its repudiation, the test does tend to ignore the dis
tinction between 0, medical concept of mental illness or defect and a 
normative legal standard focusing on legal purposes rather than 
the identification of medical' or psychological entities. Moreover, as 
noted in Dtwhmn v. United States: 31 

The science of psychiatry now recognizes that a man is an 
integrated personality and that reason, which is only one 
element in that personality, is not the sole determinant of his 
control. The right-wrong test, which considers knowledge or 
reason alone, is therefore, an inadequate guide to mental re
sI?onsibility for criminal behavior. 

* * * * * 
By its misleading emphasis on the cogmt.ive, the right-

wrong test requires court and jury to rely upon what is, sci
entifically speaking, inadequate, and most often, invalid and 
irrelevant testimony in determining criminal responsibility. 

Related to the foregoing is the criticism that M'Naghten does not 
lead to the acquittal of an appropriate number of mentally ill persons. 
When strictly applied it probably exempts from criminal responsi
bility only persons who are grossly mentally deficient and psychotics 
with blurred perception and consciousness, together with some para-

01 471 F.2d 969 (D.C. Cir. 1972). See generally SymposiUm on UnitecL States Y. Bralene,-, 
1073 Was1,. V.L.O. 17-15l!. 

2B)Iodel Penal Code, § 4.01 (P.O.D. 1062) . 
.. The pOSitions of the yarious circuits are surveyed i.n Unitcfl States v. BI'awnCl" suprcl 

note 26. at 970-081. The most notable departUre from uniformity is tIle Third Circuit, 
where tIle court has ellminnte!l the cognitive n~pe(:t of the .A.L.I. test. See United State8 v. 
Currens. 200 F.2d 75:1. ('3d Cil'. 19(1) : ct. Govc/'Ilment of Virgin I8lands I'. Bel/ott, 405 
F.2c113!l3 (3d Clr. 1974). 

::0 Both the Xntional Commission \Final Report, § 503) nnd S. 1 ns introduced originally 
(§ 1-3C2) proposed the enactment of the .A.L,I. insanity defense, with minor textual 
Yariations. 

:n Supra note 25, at 871-872, 
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noic1 schizophrenics.32 This js the most common and the most realistic 
objection to M'Naghten. Frequently it has led to interp~e.tatioIl; of k~y 
terms of the rule in such a manner as to encompass vohtlOnallmpalr
ment. "Know" is expanded to include a substantial emotional com
ponent together with the possibility of acting upon Jmowl~dge. 
"Wrong" may be expanded to include moral wrong as well as VIola
tion of criminal law. More commonly today the approach may be 
to add a control test to the knowledge test of M'Naghten and to excul
pate those who are said to be yolitionally impaired. 

It is sometimes stated that the rule asks questions which a psychia
trist cannot answer since they are said to be directed to moralistic 
rather than scientific concerns. While it must be conceded that there is 
ample ambiguity in the language of M'Naghten, one may suspect that 
much of the criticism of vagueness, and perhaps of language regarded 
as prescientific, is actually directed at the narrow scope of the rule 
more intensely than at its vagneness. For example, Dr. Gregory Zilborg 
has stated: 33 

To force a psychiatrist to talk in terms of the ability to 
distinguish between right and wrong and of legal responsi
bility is-let us admit it openly and frankly-to force him 
to violate the Hippocratic Oath, even to violate the oath he 
takes as a witness to tell the truth and nothing but the truth, 
to force him to perjure himself /01' the 8ake 0/ jU8tice. For 
what else is it if not perjury, if a clinician speaks of right 
and wrong, and criminal responsibility, and the understand
ing of the nature and quality 'of the criminal act committed, 
when he, the psychiatrist, really knows absolutely nothing 
about such things. 

The dispute must be seen as disagreement by psychiatrists with a 
legal, not a medical, standard. 

The control te8t8 
The courts of appeals have widely approved instructions which 

added to the M'Naghten test a defense predicated on lack of power to 
avoid criminal conduct. Functionally, there is much appeal in such a 
criterion. If one conceives the major purpose of theinsanity defense to 
be the exclusion of the non-deterrables from criminal responsibility, a 
control test seems designed to meet that objective. Furthermore, 
'notions of retributive punishment seem particularly inappropriate 
with respect to one powerless to do otherwise than he did. And treat
ment and incapacitation can be accomplished in a mental hospital, as 
well as in a prison. Accordingly, it is p~rhaps understandable that 
control tests have been utilized in the Federal courts, either alone, as 
in United States v. OU"r'rens,34 or combined with a cognition test, as in 
the proposal of the American Law Institute. 

A powerful criticism of the control tests, however, is that they tend 
to exculpate some persons who should be adjudged guilty.a5 A concom-

'" See Waelder. Psychiatry aml tile Problell~ of Ol'lminal RCSP01l8ibility, 101 U. Pa. L. 
Rev. 378, 379 (1952). 

~, Guttmacher and Weihofen, P8ychiatry aile! the Law, pp. 400-407 (1952) (emphasis 
supplied) . 

.. 290 F.2d 751 (3d Clr. 1961) . 
•• See, e.g., Commission Staff Comments to § 30.05 of McKinney's N.Y. Revised Penal 

Law (1967). 
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itant result in jurisdictions where acquittal on the basis of insanity is 
likely to result in indefinite commitment to a mental hospital is that 
confinement ror a:ny nel'iod subject to the discretion of an administra
tive board may l'epla~e the safeguards of the criminal process, that is a 
fixed maximum term and proportionality between the maximum period 
of incarceration and the seriousness of the criminal conduct. 

A related difficulty with a control test is associated with a deter
minism which seems dominant in the thinking of many expert wit
nesses. :Modern psychiatry has tended to view man as controlled by 
antecedent hereditary and environmental factors. Freud, f6r example, 
wrote: 36 

I have already taken the liberty of pointing out to you that 
there is within you a deeply rooted belief in psychic freedom 
and choice, that this belief is quite unscientific, and that it 
must give ground before the claims of determinism which 
governs even mental life. 

In their widely recognized text,37 Doctors Frederick C. Redlich and 
Daniel X. Freedman, the Dean of the Yale Medical School and Chair
man of the Psychiatry Department, Univer~ity of Chicago, respec
tively, state: 

As a technology based on the behavioral and biological 
sciences, psychiatry takes a deterministic point of view. This 

'does not mean that 3;11 phenomena in our field can be ex
plained, or that there is no uncertainty. It merely commits us 
to a scientific search for reliaOle and significant relationships. 
We assume causation-by which we mean that a range of 
similar antecedents in both the organism and environment 
produces a similar set of consequences. 

Such a view is consistent with a conclusion tliat all criminal conduct 
is evidence of lack of power to conform behavior to the requirements of 
law. The control tests and volitional standards thus acutely raise the 
problem of What is meant by lack of power to avoid ,conduct or to con
form to the req~irements of law which leads to the most fundamental 
objection to tJle. control te~ts-thei"!-, lack of determinate m~aning. The 
Royal CommIssIOn on Capltal PUlllshment stated: 38 

Most lawyers have consiste.ntly maintained that the concept 
of an "irresistible" or "uncontrollable" impulse is a dangerous 
one, since it is impracticable to distinguish between those im
!>ulses 'which are the product of mental disease and those 
which are the product of ordinary passion, or,. where mental 
disease exists" between impulses that may be genuinely irre
sistible and those which are merely not resisted. 

':rhe same objection was noted in connection with the form of the 
control test ao.vocatecl by the Model Penal Code: 39 

The draft accepts the view that any effort to exclude the 
non-deterrables from strictly penal sanctions must take ac
count of the impairment of volitional capacity no. less than 

00 Intl'oclu.ctory J,ecttwes of Psychoanalysis, pp. 86-88· (1923) 
:rI The Theory anit Practice of Psychia.tI'Y, p. 79 (1!J66). . 
"" lfl49-1953 Report. n. 80 
30 Model PennI Code, § 4.01, Comment, pp. 157-158 (Tent. Draft lS'o. 4, 1955). 
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ofimpairment to cognition~, and this result should be achieve?
directly in the formulation of the test, rather than left to mitI
gation in the application of M'Naghten. 

'" '" '" '" '" .' Both the main formulation recommended and alternative 
(a) deem the proper question on this branch of the inquiry 
to be whether the defendant was without capacity to conform 
his conduct to the requirements of law ... The application 
of the principle will call, of course, for a distinction between 
incapacity, upon the one hand and mere indisposition on the 
other. Such a distinction is inevitable in the application of a 
standard addressed to impairment of volition. We 'believe that 
the distinction can be made. 

The American Law Institute's commentary fails to elaborate upon 
its last assertion. How can the distinction be made ~ 

Durham suggested that the notion involved in a determination of 
responsibility was freedom of will. But it is in significant part the 
difficulty of ascribing operational meaning to concepts of volitional 
freedom which ml1ke it a nebulous, Hnot impossible, criterion to liti
gate. To be sure, there are situations in which there would be substan
tialagreement that freedom of choice was absent, for example, actions 
during unconsciousness such as occur in some epileptic seizures and 
sleepwalking. These are cases in which lack of mens rea and probably 
actus reUB would exculpate, [,,8 would a 'cognitive insanity test. They 
pose no challenge for a volitional insanity defense. Beyond this core 
type of situation, however, one can expect little' agreement as to the 
meaning of a volitional standard. There is no consensus with respect 
even to criteria for decision in the real problem areas, where some 
individuals yield to desires to engage in proscribed conduct and others 
do not.40 In testimony before the Royal Commission on Capital Punish
ment, the Director of Public Prosecutions stated that a volitional 
standard which extended beyond cases such as automatic epilepsy pre
sented a question which "ceased to be one to which objective t.ests could 
readily be applied and became a matter of metaphysical speculation 
which presented an impossible problem to the Judge and jury .. " 41 

Asked the Lord Chief Justice, "Who is to judge whether the impulse 
is irresistible or not~" 42 

A brief but perceptive discussion of the problem is contained in the 
cOMmring opinion of Mr. Justice Black, joined by Mr. Justice Harlan. 
in Po~vell v. TewruI,43 upholding the constitutionality' of criminal 
penalties applied to alcoholics whose public drunkeness is alleged to 
be beyond volitional control: 

When we say that appellant's' appearance in public is 
caused not by "his own"volition but rather by some other 
force, we are clearly thinking of a force which is neverthe

. less his except in some special sense. The accused undoubtedly 

40 See Waelder. BUm'a, 1lote 32. at 383. 
41 1940-1953 Report, 8upra note 38, at 95. 
42 Ibid. 
43 302 U.S. 5'14, 540, 544 (1968). 
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commits the proscribed act and the only question is whether 
the act can be attributed to a part of "his" personality that 
should not be regarded as criminally responsible. 

* * ,~ * * 
, [T]he question whether an nct is "involuntary" is, as I 
have already indicated, an inherently elusive question, and 
one which the State may, for good reasons, wish to regard as 
irrelevant. 

The indeterminacy problem of control tests is not. snfficipntly miti
gatl'd by, the requircn1pnt of meMal clisC'ase 01' defect. The c1isC'ase or 
of.>fp('t refluirement is present in.all of thl' stntpmenfsof insanity de
fenses. It is almost never defined, ho,,,ever. Primary reliance is con
veniently placed on expert testimony, apparently because it is widely 
assumed, first, that there is a medical consensus on the meaning of 
these terms, and second, that this meaning is relevant to the legal pur
poses at halld. Neither assumption is entirely accurate. 

As Doctors Redlich and Freedman point out: 44 ' 

In older texts and in current lay parlance, psychiatry is 
oft~n defined as the science dealing with mental diseases and 
illnesses of the mind or psyche. Since these are terms reminis
cent of the metaphysical concepts of soul and spirit, 'we pre
fer to speak of behavior disorder .... Medically recognizable 
diseases of the brain cannot, for the most part, be demon
strated in behavior disorders; 

What, then, are these difficulties psychiatrists are supposed 
to treat, the so-called behavior disorders ~ Defying easy defi
nition, the term refers to the presence of certain behavior 
patterns ... variously described as abnormal, subnormal, 
undesirable, inadequate, inappropriate, maladaptive or'mal
adjusted-that are :lOt compatible with the norms and ex
pectations of the patient's social ariq. cultural system. 

The Ame1'icoo La.w Institute lyroPOSah 
This test bases exculpation upon lack of cognitive or, volitional 

ability due to mental disease or defect. It is probably the most ably 
drawn of such tests. It provides that "substantial incapacity" will 
suffice, rather than requiring that incapacity be total, and uses the 
more affective term "appreciate" for the more coldly cognitive "know" 
of M'Naghten. It also attempts to avoid the circularity of defining 
repeated criminal conduct as a disease and of concluding therefrom 
that ground for exculpation is presented. In explaining this second 
paragraph, the comments state: 4£) 

While it may not be feasible to formulate a definition of 
"dise.ase," t?ere is much to be said ~or excluding a condition 
that IS mamfested only by the behaVIOr phenomena that must, 
by hypo~hesis, be the result of disease for irresponsibility to 
be establIshed .... It does not seem useful to contemplate the 
litigation of what is essentially a matter of terminology; nor 

.~ The Theory ana Practice of Psychiatry, supra note 37. nt 1. 
<;; Model Penal Code, § 4.01, Comments p. 160 (Tent. Draft No.4, 1955). 
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is it right to have the legal result rest upon the resolution of 
a dispute of this kind. 

The A.L.r. test is largely a control test, and subject to the meta
physical quandaries associated with assigning operational meaning. 
To a determinist, the abolition of criminal liability appears to be 
authorized by it; .to a non determinist it remains indeterminate in 
scope. "Mental disease or defect" and "substantial capacity to con
form" cannot be resolved except by utilizing the moral preferences of 
witnessps and triers of fart. 

The effort to exr]ucle the so-called sociopath from exculpation is 
likely to be inpffectivp, since this diffuse, amorphous classification of 
behavioral deviants can be said to be characterized by more than re
peated criminality and otherwise anti-social conduct. As a result, large 
numbers of defendants presently regarded as bad, rather than sick, 
would be exculpated on careful psychiatric examination and testi
mony.4G 

The Mens Rea Test 
One suggested formulation of all insanity test would provide a 

defense if the defendant, as a result of mental disease or defect, lacked 
the state of mind required as an element of the offense charged. Mental 
disease or defect ,vould not otherwise constitute a defense." 47 This 
concentrates attention 011 the defendant's mental .condition inso
far as it relates to determining whether the offender acted with the 
mental state necessary to commit the offense charged.d8 Thus the focus 
of initial inquiry in criminal trials would be on such questions as "Did 
the defendant intend to hijack an aircraft~" in a case of air piracy, 
rather than "Could he have conformed his conduct to the requirements 
of law~" The Model Penal Code commentary illustrates the proper 
subject of an insanity defense by posing the example of a madman 
who believes that he is squeezing lemons when he is actually choking 
his wife. Under the 'I1U3ns 1'ea test he would not be guilty of murder, 
not because he fen within a special defense, but because he lacked the 
state of mind required by the offense, that is, he did not knowingly 
cause the death of another person. 

The critical issue is seen as one of disposition. Assuming a finding 
of an intent to hijack the aircraft and of the requisite conduct, the 
question at the time of sentencing would be whether, in light of all the 
circumstances, the defendant should be committed to prison, to a 
mental hospital, or to some other program. 

Apart ::'rom its bearing ,on the defendant's commission of an ele
ment of the offense, his mental state or condition at the time of the 
offense would not provide an excuse for his conduct. 

Advocates of a 'mens rea test recognize that certain persons who may 
bsfound not guilty by reason of insanity under traditional insanity 

,. See Diamond, From jJ['Na.!1hten, to Ou.r)·CII8, (L1t(~ Beyond, 50 Cal. L. Rev. 1S9 (1962). 
47 Such langllage was contained in S. 14.00 and S. 1 of the 94th Congress- and was 

approved by the New York City Bar As~oclation's Special Committee. Hearings, pp. 3490-
3-191. 

,. While the provisions are treated In depth In that part of the report dealing with sub
chapter B of chapter 3G, it Is wortb mentioning here that one who Intends to rely npon a 
defense of In~anlty must ~ve notice of the defense under Rule 12.2 of the Federal Rules 
of Criminal Procedure. Cf. William8 v. Florida, 399 U.S. 78 (1970). The provisions of 
section 3612 allow for comprehensive psychiatric examinations and a specIal verdIct 
of not guIlty by reason of Insanity. 
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tests,49 but who have in fact committed a criminal offense as a result of 
mental disease or defect, may objectively be found to have committed 
the offense-and thus to be "guilty"-under this standard.50 The 
undesirability of labeling such persons as "guilty" of a crime
given the term's collateral moral connotations-should be weighed 
against two factors. First, the test would put an end to the abuses which 
have arisen under the older, more confusing insanity standards and 
which ha.ve in the past allowed those actually guilty of crimes to go 
free, e.g., those who "cannot" control their behavior because they do not 
choose to make the effort to do so. Second, though such pers'Ons may be 
te,chnically guilty of an offense under the llew standards, the stigma 
attached to a c1et ermination of criminality ,,-ill be materially mitigated 
at the sentencing stage by publicly adjudging them to be desel'ying of 
propel' medical care rather than deserving of a punitire sentence of 
imprisonment. The nature of the dispositon provided by the sentence 
will constitute societis recognition of the defendant:s .la'ck of lhoral 
culpability for his offense. 

The mens rea test is quite simple. In fact, this simplicity, when 
com1?ared to existing law, is one of its major virtues. However, as the 
hearmgs before this Oommittee reveal, the proposal has been the sub
jectof a significant amount of controversy. Support for the mens 1'ea 
test is based on three factors: fail' treatment for the offender; protec
tion of society; and the proper administration of criminal justice. 

Fair treatment for the offender: Dealing with the mentally ill of. 
fender, as the history of the insanity defense illustrates, has proven 
to be a difficult matter. The person has committed the conduct forbid
den by law. He has offended social norms and may well do so again. 
Yet, there is a natural reluctance to punish an abnormal person for fail
ure to conduct himself in a normal fashion. 

On the otller hand if the traditionalcritel'ia fot' confinement are con
sidered, then the mentally ill offender is particularly in need of COll

finement. He is ill need of treatment and rehabilitation. So~iety may 
well be protected by his incapacitation. His confinement may p;'o\Ticle 
as much deterrent effect as the confinement of any other offender. Only 
retribution seems to be an inappropriate basis for his confinement sin~e 
his moral fault may in some cases he considered to be non-existeht 
or at least less than that of the "normal" offender. 
If focus is placed on conviction rather than disposition the question 

becomes even more difficult, for under traditional analysis only thr
"blameworthy" should be branded as criminals. The question then ,re
duces itself to the inquiry as to when is a mentally ill offender blame
worthy. This approach answers that question by stating that all of-

(0 The number of persons raising the Ilefense in n giYen yenr hns been estimated at less 
than 1 % of serious felons with less than 100 persons successfully raiSing tlIP {/pfensp. 
The Federnl portion woulll be considerably less. See Hparingg, J1. 70~3 (tpHtimonr of 
Seymour Pollael" ~I.D .• President, American Acallemy of I'sy~hlatl'~' IUlIl the Lltw). 
Auother expert has stated tbat the defense is successful in only '2% of thecnH~". Rep 
Hearings,p. 7007 (testimony of Stnnley Portno"" ':I£.D., Chnirman, 'Colllmittee on I'~J'
chiatry anel the Law, American PS.l'ciliatrlc Associntion). 

to While tbe categories of such individuals caunot be completely nscertnined in nllvnnce 
of a bolly of decisions under the stnndard proposc(} herc, for gen~rrtl Jll1rpo"p~ it Cnn bp 
stated that those who woulcl not be exculpated under this kind of formuill tion. hn t who 
probnbly would be jUll)::e!1 uot guilty by reason of insauity under traclltlonal tests, include 
Il. person who nsserts thnt he cannot control his ueJuwior, P.g., he is drh'cI) hr nn o,'er
powering ur)::e to steal, nnd· a person who operates uncler a delusion thnt whnt he floes 
is not morally wrong, e.g., he Is told by a voice to Idll in order to rill the wor1\l of all 
j'evll" person. 

I 

I 
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fenders are blameworthy to the extent that they may be found guilty 
of committing an offense when their mental state as to the proscribed 
conduct and the circumstances surrounding that conduct is that state 
required by the offense. In that sense, i.e., with regard to the state of 
mind of the defendant, the mentally ill offender is treated fairly for 
he is treated the same as all other offenders. 51-

It has been persuasively argued that the mentally ill offender 
possibly may presently be treated better than some who also have n 
colorable claim to lack of blameworthiness. Pr.ofessor N orval Morris 
has stated the case as follows: 52 . 

It too often is overlooked that one group's exculpation 
from criminal responsibility confirms the inculpation of other 
gro12ps. Why not permit the defense of dwelling in a Negro 
ghetLv ~ Such a defense would not be morally indefensible. 
Adverse social and subcultural background is statistically 
more criminogenic than is psychosis; like insanity, it also 
severely circumscribes the freedom of choice which a non
deterministic criminal law (all present criminal law systems) 
attl:ibutes to accused persons. True, a defense of social ad- . 
versity would politically be intolerable; but that does not 
vitiate the analogy for my purposes. You argue that insanity 
destro;ys, tmdermines, diminishes man's capacity to reject 
what IS wrong and to adhere to what is right. So does the 
ghetto-more so. But surely, you reply, I would not have us 
punish the sick. Indeed I would, if you insist on punishing 
the grossly deprived. '1'0 the extent that criminal sanctions 
serve punitive purposes, I fail to see the difference between 
these two defenses. '1'0 the extent that they serve rehabilita
tive, treatment, and curative purposes I fail to see the need 
for the difference. 

The question arises whether it is still not unfair to impose the stigma 
of criminality on those few who would be exculpated under some cur
rent tests but not under the restricted view and whether they ought to 
be afforded medical rather than penal treatment. 

As to the first of these, it is argued thatit is altogether uncertain that 
the criminal label stigmatizes more than does the label of criminal . 
insanity.53 

As to the question of treatment or clisposition, the same latitude in 
meeting the needs of the derendant should be available in the sentenc
ing process as in a mental commitment procedure. 

01 The present insanity defense also tends, more than wo\1J<1 the formulation nnder 
discussion. in a practical sense to discriminate a!,:ainst the poor defendant. Insanity i~ 
frequently and probably properly called a "rich man's defense," for the ,Yealth.y can sift the 
pool of potential expert witnesses for those who will produce fayorable testimony in a 
conylnclng manner. Poor men, on tha other hand. have b'pically had to relY on 'public 
mental hORpital experts, 01' those selected by the court whose rellorts COllllllonl~' ha\'e been 
made available to the prosecution as well as the defense. Signa of chnnge nre detectable. 
see 18 U.S.C. 3006A(e), authorizing payment of expert witnesses selected prh'ately by ali 
In<llgent defen!lnnt. but they c10 not appear to be likelr to result In total cqunU6· of 
adyuntage In lItigation of Insanlt~· issues. 

~. ~[ol'rls. PSllcllinttll allc~ tile flClllnerOlis Oriminal, 41 S. Cal. L. Rln'. 514, 520 (lOGS) . 
• ;a See generally Fnrlna et til. Mellfat nllle.~., 0/1(/ 1.1IC III/part of Be1iet,illll Ot1lor8 KIIOII: 

A bout It. i1 .J. Abn. PH~·ch., Feb. 1U71. pp. 1-6; Farina, Holland, 11llc1 Hlng The Role 
of ~tinllla a!/(( Set in .lllterTlcr.~OIl(11 Tnteraetion, 71 .J. Abn. Psych., Dec. 1966. tiP. 421-
428. EIII •. (',.vII IA/Jorflc,~ alit! .lIclltcrT. Illncs8, 7 Crltn. I,. Bull. 101 (1071) : G1'Itzia. Rellort 
on Pretrial Diversion of Accused Offenders to COllllllunity Health Treatment Progl'lllIIH 
(Georgetown U. SchOOl of :Medicine, 1072). 
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Indeed, as to therapeutic treatment, it has been suggested that it is 
more desirable to treat mentally ill offenders as resfJonsible for their 
actions than it would be to excuse their conduct entirely. 54 ' 

Protection of society. To the extent that the mens rea test holds forth 
greater promise of rehabilitative treatment, it affords greater protec
tion for society in general. To the extent that the proposal requires a 
direct relationship of the defendant's overall menial state to his crimi
nal culpability it removes nebulous and extraneous issues from the de
termination of guilt. To the extent that it precludes spurious and fabri
catp,1 t'laillls it maker;; justice more swift but no less just. 

While the actual effects would only be determined by implementa
tion, it is reasonable to believe that a men8 1'ea test would do much to 
achieve the objectives stated above and that the achievement of those 
objectives would do much to protect the public interest. 

Administration of criminal justice. The various insanity defenses 
currently in use impede the administration of justice in two significant 
ways. First, they foyuS upon terms which are hopelessly vague to the 
courts, thelawyer, the psychiatrist, and the layman. Second, they allo
cate psychiatric resources in a manner that is largely inappropriate 
and frequently unseemly. 

The fo110Wlllg dialogue between Dr. Karl Menninger and a trial 
judge is illustrative ofthefirst point: 55 . 

JUDGE. Well, what about the question of whether or not 
this man is responsible under the law. He committed a crime; 
that we know. But there is stil1 the question of his intentions 
and his capacity for knowing right from wrong, his capacity 
to refrain from the wrong if he Imows what wrong-is. If 
he is not responsible, then technically he is not guilty. 

ANSWER [Dr. Karl Menninger]. Your Honor, responsible 
is another one of these functionally undefined words. 

JUDGE. But your colleagues have often testified in this 
court that in their opinion a certain prisoner Was or W(J)J 
not responsible. " . 

ANSWER. Yes, your Honor, because the word re8pon8ible 
is in everyday use. But this use is different from the legal 
use, as you weU know, and that fact is not always clear to 
your witnesses. 

'" * * * * 
What you want to lmow~ I suppose, is whether this man is 

capable of living with the rest of us and refraining from his 
propensity to injure us. You want to Imow whether he is dan
gerous, whether he can be treated and cured-whcther we 
must arrange to detain him in protective custody indefinitely. 

JUDGE. Exactly. This is indeed what the court would like to 
know. But it seems we do not kn·ow how to communicate with 
one another, and our laws do not permit us to ask you. How, 
I beg of you, may I obtain direct, nOllevasive answers to pre
cisely these questions? 

ANSWER. Your Honor, by asking for them. As you say your
self, you are not permitted by precedent and custom to do so. 

'" Working Papers. p. 251. 
G5 Menninger. The Grime of PlIni8hment, pp. 136-137 (1968). 
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, Chief JndO'e Bazelon. a prolific writer on the subject of the insanity 
cTefense. has ~limself cast doubt as to its utility simply because of the 
difficulty in stating the terms in a comprehensible manner.56 

While the mens rea test, dependent as it is on the use of the phrase 
"mental disease or defect," may be said to suffer fro~ SOl~e of tpe s.a~e 
vagueness problems, it shoulcTb' noted that the reductlOll III avaIlabIlIty 
of the defense reduces the harm and impact of the necessary vagueness. 
Moreover, juries have traditionally dealt with th~ existence 0: .non
existence of mens rea and this formulation, unlike the trachtlOnal 
insanity defense, poses no additional burdens on them. 

The misallocation of psychiatric and psychological resources is an 
additional consideration favoring a mens rea approach. The ques
tion has three aspects; first, the shortage of psychintric resources; sec
ond, the unseemlv bnttle of the experts; and third, the desirability of 
using snch persoll.llel functiona11y, by explicitly directing their atten
tion to the crucial questions whether defendants should be institu
tionaliz<:,d and, if so, to what sort of facility. , 

As to tI1e first, it is of some inter cst that in response to a survey 
conducted by the Committee staff, some 62% of the Departments of 
Mental Health in the several States favored either total abolition of an 
insanity defense or abolition of a separate insanity defense.57 Many 
of the rcsponses favoring some form of abolition emphasized the bur
den that the defense creates on their departments and the time it takes 
away from the therapy.58 

Not only do the present defenses place a burden on resources, they 
also misuse them, for as one psychiatrist wrote to the Committee: "I 
have felt for a long time that psychiatry does not belong in the ad
versary proceeding. There is nothing in the training of a psychiatrist 
which prepares him for this type of business. I think his primary 
training has to do with the diagnosis and treatment of mentally and 
emotionally sick people." 59 :Moreover, it can hardly be said to be thera
peutically valuable to have a patient view psychIatrists as advocates 
for or against the patient. . 

Several other persons who have appeared before or corresponded 
with the Committee have expressed a distaste for the "battle of the 
experts." 60 They concluded that it can be of little good to the general' 
view of the psychiatric profession and the criminal justice system to 
require psy~hiatl'ists to testify against each other in an advocate form 
on matters on which many of them argue they have no expertise.s:t 

.. Wa8hington v. U1titerl State8, 390 F.2d· 444.457 n.33 (D.C. Cir. 1967), See also the 
English case of Regina v. Byrne, [1060] 2 Q.B. 396. 404: "In a case where the abnor· 
mality of mind Is one which affects the accuserl's self'control the step between 'he did not 
resist his Impulse' and 'he could not resist his Impulse' Is, as the evidence In this case 
shows, one which Is Incapable of SCientific proof. A fortiori there Is no scientific measure· 
ment of the degree of difficulty which an abnormal person finds in control\lng his 
impulses." 

67 Hearings. pp. '6381-6400. 
GB The terminology "abolition of the insanity defense" Is commonly used by writers 

in the field as a shorthand reference designed to include the modified form of an insanity 
defense, A more accurate reference would be "abolition of the 8epal'UtC' insanitv defense" 
or "abolition of the trallitional insanity defense." Most of the writers utilizing such 
terminology have in mind n formulation under which psychiatric testimony could be 
introduced with regard to the defendant's j)ossession of the mental state required as an 
element of ·the offense charged-a possibility which is not generally availnble under the 
approach of current law. 

"" Hearings. p, 639'1 (letter of Zigmond lIL J"ebensohn. M.D.), 
co E.g., letter of Dr, Ethel Bonn, irl. at 6388; letter of Dr. Reginald White, ill. at 6396. 
61 Id. at 6385. 
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Continuation of an insanity defense based on amorp:hous concepts 
of blameworthiness may ultimately be detrimental to the administra
tion of the' criminal justice system and is a waste of judicial and 
psychiatric reSOUl'ces.02 

The ultimate question, posed by one expert in the field, is "why 
an insanity defense~" 03 Exceptions to criJl1inal liability should be 
based on sound policy grounds, for such special and unequal treatment 
should not be lightly permitted. A focus on thl} culpability of the de
fendant as defined by the state of mind elements is one answer to the 
question posed. The Committee has found widespread support for the 
mens rea; test since its initial proposal by the N ational Commission~s 
consultant on the subject, its recommendation by a substantial minority 
of the members of the National Commission, and its adoption in S. 
1400. 

The Committee on Federal Legislation of the New York County 
Lawyers Association, in its report on its proposed new Federal Crimi
nal Code, noted the difficulties with the various current formulations 
of the insanity defense and urged that consideration be given to 
abolishing the separate insanity defense. 04 Subsequently, in testifying 
on behalf of the Association, Mr. Vin,cent L. Broderick 110ted that: 65 

In the area of insanity as a defense the approach taken by 
S. 1400 is more consistent with the prior reports of this Com-' 
mittee and other Bar groups. '. 

S. 1400 has adopted our recommendation and that of the 
either Bar groups by providing that insanity is a defense 
only insofar as it negatives the intent required for com mis

. sion of the offense (section 502). For the reason stated it1 the 
prior reports of our Committee and the other Bar groups, v ., 
deem S. 1400 to be preferable to S. 1 in this area. 

Mr. Broderick emphasized that the Association's Committee on 
Federal Legislation. felt "quite strongly" that the separate insanity 
defense should be abolished. 66 

Similar support has been expressed by the Committee on' Federal 
Legislation of the New York State Bar Association. Mr. AnthOliY P. 
Marshall, testifying as Chairman of that Committee, observed: 07 

Our report ("The Dilemma of Mental Issues in Criminal 
Trials-Report of the Committee on Federal Legislation," 
41 N.Y. State B.J. 394) in 1969 suggested that ... the in
sanity defense should be abolished, and questions of mental 
competency should only be considered in regard to whether 
the defendant had the requisite criminal intent to commit 
the offense with which he wasch~rged. 

G' A fairly extreme example Is Wright Y. UnUml Statcs, 2'50 F.2d 4 (D.C. Cir. 1(57), In 
which eleven psychiatrists examined the defendant and testified before the jury. In the 
Distrlct of Columbia a committee of the Judicial Conferell~e reported that some pay. 
chhltrlsts were avoiding hospital stall' conferences e,'aluating persons facing criminal 
charges to ayold being subpoenaed. Judicial Conference of the District of COlumbia Clr. 
cult, Rcport oj the Oommittee on ProblemB Oounecteel with l1Iclltai .Examination oj the 
ACCI/BCd in Orimi.nal Oases Bcjm'e 7'rial. p. 32 (1066). 

~3 qoldstein, Thc Bm!ClIe,' Rllle-Wltl/t 0,' No ]forc NOll8cllse on ]0;0/1 Sense ill the 
Onml1lul Law,< Please I, 1973 ·Wash. U.L.Q. 1'2. 

,., Hearings. p. 1402. 
Gu ld, at '5020, 5933-5034. 
00 ld. at 5941 . 
• tld. at 3400-3491. 
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S. 1400 essentially adopts that view .. 
(W)e favor the treatment in S. 1400. 

Section 501. 

The Association of the Bar of the Oity of N ew York expressed a 
similar view: 68 ' 

We also endorse the views expressed in the Oonsultant's 
Report 011 Oriminal Responsibility-Mental Illness: Section 
503 (Wo:dcing Papers, pp. 228 et seq.), particularly the sum· 
mary of consIderations set out at pages 248-254. We believe 
that the elimination of the insanity defense should be accom· 
panied by more careful and sophisticated attention to the 
mental condition of the accused in connection with sentenc· 
ing and the channeling of the' accused to appropriate correc
tional or treatment facilities. 

, A special committee formed by the American Bar Association to 
review the National Oommission's Oode stated in its report: GO 

A majority of the Oommittee present voted that § 503 
should be' approved as drafted. It should be noted, however, 
that a substantial minority of the Oommittee felt that section 
503 should be amended to provide that a mental disease or de
fect provides no defense unless it negatives an element of the 
offense. The formulation would eliminate "insanity as a sep
arate defense, according it only evidentiary significance." 
1 Working Papers 247. '1'he problems of formulating an in
telligible or workable insanity defense need no documenta· 
tion. No one has been satisfied with the attempts made to date, 
least of all the psychiatrists, and other professionals called 
upon as expert witnesses to make or break the defense. The 
minodty believed that it would be preferable to ditect atten· 
tion to the more pressing issues concerning (1) civil commit. 
ment of the mentally ill acquitted by virtue of their lack of 
culpability; (2) competency to stand trial; (3) treatment of 
the mentally ill convicted of a crime; and (4) the correspond
ing procedural questions that must be answered. 

A study in comparative law of the Swedish experience under laws 
similar to a mens rea test illustrates that the approach is not only work
able but effective.70 S. 1437, by deleting any reference to the issue, 
will leave the further development of the appropriate approach to this 
problem to the courts in the light of experience and the accumulating 
insights of the varied disciplines involved . 

• 8 ld. at 6363, 6364.-6365 . 
•• ld. at 5406. See generally Worldng Papers, pp. 220-259. Further supp'ort may be found 

In the following sources: Koota, A Comparable SWdy of Crim'inallnsa1Hty: A Pie!, for the 
.4.boliti01l of the Insanity Defense, Hearings, pp. 2154. et. seq.; Committee on Federal Leg· 
Islation, New York State Bar Association, 7'he Dilemma of Mental Issues in Criminal ~'rials, 
41 N.Y. State B.J. 394 (19(j9) ; GOldstein & Katz, AbOlish the Insanity Defense-WI!y NoH, 
72 Yale L.J. 853 (1063); Douglas. SholLld There BeAn Insanity Defense r, Corrective 
Psych. & J. Soc. Therapy, J!'all 1968, p. 129; Menninger. 'i'he CI'ime of Punishment ('1068) ; 
Friedman, No Psychiatry in CI'iminal COltrt, 56 A.B.A.J. 242 (1970). See also Bennett & 
Matthews, Thel)ilemma of Mental Disabilitll and the Oriminal LaID, 54. A.B.-A.J. 467 
(1968) ; Schwartz. Psychiatry ami Orimina,l IJaw, N.Y.L.J., July '30, '196S, p. 54, col. 7; 
Araeat & :'!cCuherty. 7'he Insan-ity Defense aml the Juror, 22 Drake L. Rev. ,538 (1973) ; 
Goldstein. supra note 02. -

W See Moyer, 7'he Mentally Abnormal Offender in ,':IIVellen: An OvervielV ami Comparisolls 
With Amel'ican Law, 22 Am. J. Compo L. 71 (lU74). 
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4. /nt()[()iaation 
Under present Federal law, no specialle~al doctrine is applied to 

the vast majority of criminal cases where mtoxication is associated 
with the commission of a criminal act. Intoxicated persons ordinarily 
int'(>,nd their conduct in a way similar to those who are sober. As a 
rel::ltlt, intoxication is' quite uniformly held not to be exculpatory 
or to afford a defense in itself.71. This principle prevails even if the 
defendant's intoxication was a manifestation of a disease (e.g., chronic 
alcoholism) and thus in some sense not wholly voluntary, since the 
commission of offenses forms no '~characteristic and involuntary pat
tern of the disease." 72 Indeed in PO'I.oelZ v. Texas, the Supreme Court 
rejected a claim that chronic alcoholism was a constitutionally re
quired defense even to a charge of public drunkenness, on the ground 
that, while the chronic alcoholic may have no control over his 
drinking, it is no necessary part of his disease that he be drunk in 
public.73 

Although voluntary intoxication is not recognized as a defense per 
se, the Federal courts--lik;e those in Yirtually every State 74--,-hold that 
such intoxication may be considered in determining whether the de
fendant possessed the "specific intent" required for the commission of 
certl,lin crimes; on the other ,hand, where the crime is said to involve 
only a "general intent," proof of intoxication is hEild irrelevant to 
guilt. EX/1mples of crimes falling in the latter category are felony 
rimrder,75 second degree murder and manslaughter,7G rape,77 bank 
robbery,78 and assault with a' dangerous weapon.70 Examples of of
fenses to which proof of intoxication is deemed relevant are first 
degree (non-felony) murder, kidnapping, burglary, and theft.8o 

It is evident that the terms "specific intent" and "general intent" in 
this context mask a good deal of conceptual ambiguity, since in cer
tam crimes, such as rape, where the defense of intoxication has not 
been allowed, it is clear that the "intent required is more than that of 
merely committing the act." 81 The notion that intoxication will not 
establish a defense to some charges is, therefore, in effect a "special 
doctrine of liability." 82 

An analysis of the cases applying the "specific intent" versus "gen
eral intent" doctl~ine te~ds to support the conclusion that, where an 

71 E.g., Ullitea States ex reI. Ruokel' v. Myers, 311 F.2d 311 (3d Cir. 1962). cert. denied, 
374 U.S. 844 (1963). 

72 See Powell v. Texas, su,pra note 43. fit 559 n.2 (Fortns. J .. dissenting) ; Driver v. 
Hintld,nt, 356 F.2d 761, 764 (D.C. Cir. 1966) ; see nlso Working Papers. p. 225. 

?3 See also Vniten States v. Moore, 486 F.2d :t130 (D.C. Cil'.) (en Dane). cert. denied. 
414 U .. S. 980 (1973) (drug addiction not a defense to possession of drugs for persollal 
use). 

74 E.g., Kane v. United State8, 399 F.2d 730, 736 n. 11 (9th Ci~. 19(8), cert. denied, 393 
U.S. 1057 (1969). 

75 United States ew rei. Rucker v. Myers, supra note 71. , 
70 E.g.. Unit eel States v. Jetcett. 438 F.2d 495, 498-500 (8th Clr.), cert. denied, 402 

U.S. 1'l47 (1.971) ; Kane v. Unit eel States, Sltpra note 72, at 736. 
77 E.g .• Henry v. Uniteel Statc.q, 432 F.2d 114, 119 (9th Cir. 1070), cert. denied, 400 

U.S. 1011 (1971). 
18 E.g .• Unite!! Statee v. Porter, 431 F.2d 7, 9-10 (9th Cir. 1970), cert. denied, 400 U.S. 

960 (1971) : United Sta,tes v. De :['eo, 422 F.2d 487, 490-491. (1st Cir.). cert. denied, 397 
U.s. 1037 (1970). 

70 Parker v. Uniteel States. ~59 F.2d 1009 (D.C. Clr. 10.66). 
"" See Tucker v. United States. 151 U.S. 1'64, 169 (1894) ; lV/watley v. Unite(~ States, 

159 F.'2d 599 (4th 'Clr. 1946) ; Working Papers, p. 224; see also United States v. Jaco/Is, 
473 F.2d 461 (10th Clr.), cert. denied, 412 U.S. 920 (1973) (defense applicable under 18 
U.S.C. 2312, transporting a vehicle int~rstate, "knowing" it to have been stolen). 

81. Working Papers, p. 224. 
8' Ibiel. As un example of one such explicitly proposed policy. with respect to murlhuana 

intoxication. the National Commission on 'Marihnana and Drug Abuse, in Its First Report 
(March 1972), recommended against permitting a "negation of specific intent" based upon 

such intoxication. Id. at 152. 
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element of an offense requires actual knowledge or intent, intoxication 
evidence has been deemed pertinent to show the defendant's lack of 
such mental state. Where, however, the mental element of an offense is 
satisfied by proof of recklessness or negligence, the c.ourts have not 
been disposed to consider intoxication as a defense. For instance, reck
lessness as to ownership of property is thought insufficient for larceny, 
and intoxication may negative the purpose or lmowledge required. On 
the other hand, recklessness is sufficient for manslaughter, and intoxi
cation is not allowed to disprove it.83 

DEFENSE BASED ON LACK OF VOLITION 
5. Duress 

Although existing in Federal decisional law, the defense of duress 
is viewed with general disfavor and has l'arely been successfully 
asserted. Tension is created by the competing policies .of the criminal 
law: to punish the voluntary choice of criminal conduct, balanced by 
an unwillingness to pellliHze conduct that was not wholehearted but 
undertaken in response toa serious threat of physical injury; the 
recognition that the deterrent effect of the penal code is helpless 
against dire compulsion, offset by the refusal to approve mitigated 
but unjustifiable criminal conduct; concern for the victims of com
pelled offep.ses, offset by concern for the unwilling actor; and fear of 
abuse of the defense. The defense thus represents society's statement 
that it does not demand exceptional heroism in resisting a demand to 
perform criminal acts but will not sanction cowardice. 

At common law, as under Federal law today, duress is recognized 
as a defense to an crimes except murder and, perhaps, offenses involv
ing an inte-nt to take life such as attempted murder or assault with 
intent to kill.84 

Much of the Federal law, still relatively meager, dealing with the 
defense of duress arose in the context of treason prosecutions. In two 

-early decisions the courts, while recognizing the defense, indicated 
that it was limited to situations solely involving the "fear of immedi
ate death, not the fear of any inferior personal injury nor the appre
hension of any outrage on property." 85 Subsequent- treason cases 
arising out of World 1-Var II mollified the doctrine so as to permit 
the defense to be asserted (albeit finding it insufficient on the facts) 
where the defendant was under the apprehension of serious and im
mediate bodily harm, as well as threat of imminent death, although 
the court in one case noted, in rejecting a 'contention that the defense 
be expanded to include threats of future, non-immediate harm, that 
the person claiming the defense must be one "whose resistance has 
brought him to the last ditch." 8G This modest expansion of the defense 
to include threats of imminent and serious bodily harm has since 

··lbid. 
S4See Perkins, O"imilla! Law, pp. !}51-0I53 (2d t'<l. 1909) ; see generally United State8 v. 

Moore, 486 F.2d 1139, 1180 (D.C. Cir.), cert. denied, 4'14 U.S. 980 (1973) (en bane) 
(opinion of Leventhal, J., jOined by McGowen and MacKinnon, JJ) ; R.I. Recreation, Oen
ter, Inc. v. Aetna Oaa. & Sur. 00., 177 F.2d 603. 605-606 (1st Clr. 1949). 

8Il Respublica v. McOarty, 2 U.S. (2 Dal1.) 86, 87 (Sup. Ct. Po.. 1781) i see also United 
States Y. Vigol, 2 U.S. (2 Dan.) 34'0 (Clr. Ct. Po.. 1795) . 

.. See Tva Ikllko Togltri D'Aquino ("Tok/Jo Rose") v. U-nited State8, 192 F.2d 338, 357-
:159 (9th Clr. 1951). cert. denied, 343 U.S. 935 (1952) i Gillars ("Awis Sally") v. United 
States, 182 ),'.2d 902, 976 (D.C. Clr. 11150) ; see alRIl Kawakita v. United States, 343 U.R. 
717, 735 (1952) (dictum) i contrast State v. T08cano, 21 Crl 237 (N.J. Sup. Ct. 1077) 
(Imminence of threatened hnrm not required). 

\92-919 0 -11 - pt. 1 - 8 
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become widely accepted in Federal case law.87 However, the cases have 
declined to go beyond that point: holding, for example, that threats 
onmprisonment, even if unjustified, do not establish the defense.ss 

The Federal authorities also appear to have rejected the defense of 
"pharmacological coercion," i.e., that the pangs of heroin withdrawal 
excuse the possession or sale of narcotics.~9 The archaic presumption 
that wives who commit crimes with their husbands have been "co
erced" into doing so has likewise not been recognized by the Federal 
courts.DO 

It has also bee11 held that the threat must remain constant and in
escapable during the relevant period.91 Thus, a person compelled on 
pain of his life to join enemy forces might successfully resist a prose
cution for treason if he escaped as soon as possible, but the defense 
would not be available if he remained with the enemy forces for a sub
stantiallength of time in which the threat to his life was not always 
present.1l2 

The cases, moreover, continue to adhere to the venerable rule that 
threats of damage to property or financial loss are inadequate grounds 
for claiming compulsion sufficient to excuse criminal conduct. In 
United States v. PaZme'l' 93 the court held that the defendant's 
contention that his illegal reentry into the United States was justified 
since he allegedly faced "financial ruin" if he failed to appear for n 
deposition, was insufficient to constitute duress. However, there is 
precedent to the effect that economic threats may be sufficient to negate 

the specific intent required for certain offenses such as bribery.94 
One issue not yet settled by the Federal'clecisions is the extent to 

which, if any, a claim of dUl'ess may be predicated upon a threat of 
serious injury or threat to a third person. The few Federal cases touch
ing on the question seem to imply that reasonable apprehensiop. of 
immediate death 01' serious bodily harm to a dose relative will excuse 
criminal conduct,95 h'Ut no case seems yet to have extended the defense 
to a threat involving another person not related to the offender (e.g., 
an employee in a bank whose life is threa~ened by robbers). 

Duress has been called an "affirmatIve defense," 96 although no 
Federal decision has addressed itself in any depth to the question of 
how the burden of proof should be allocatec1.97 . 

81 See, e.j:t., United Sta·tes v. Patrick, 542 F.2d 38~, '386-388 (7th Clr. 1976) ; United 
States Y. Birch, 470F.2d BOB. B12-1I3 (4th Cir. 1972), cert. denied, 4!11 U.S. 9'31 (1973) ; 
United States Y. Palmer, 458 F.2d 663, 6G5 (!Hh Cir. 1972). 

as See Phillips Y. United States, 334 F.2d. 589,590-591 (9th Cir. 1964), <:ert. dented, 379 
U.S. 1002 (1965) ; U1.ited States Y. Biroh, supra, note 87; Iva· IkuT,o Togllri D'AqlIino Y. 
United States, sllpm note 86. . 

Btl See Oastle V. Unite(l States, 347 F.2d 492 (D.C. Cir. 1964), cert. denied, 3'81 U.S. 929, 
953. (196'5') ; United. States ~'. Moore, ,~1/1Jra note 84. 

~ See Oastle V. Ultitea State.~ 347 F.2d 490 (10th Clr. 1935) ; Oon1ler V. United States, 
80 F.2d 292, 294 (Btll Clr. 1935) ; United States V. Anthony, 145 F. SuPP. 823, 340 (M.D. 
Pa. 1950). , 

., See Gillgni v. Umted States, 127 F.2d 786, 701 (1st Clr. 1942) ; Shannon Y. United 
States, supra note 90 . 

• 2 See Rcspublica V. McOarty, supra note 85 . 
• 3 SUpt·(\ note 87 . 
•• See United States Y. Barash, 412 F.2cl 26, 29-30 (2d Clr.), cert. denied, 396 U.S. 832 

(1969) . 
• , Sce United States Y. Stcl,i8011, 471 F.2d '14(3, 146-147 (7th ·Cir. 1972); Joh1l8rm Y. 

United ,"Itntes, 291 F.2r1 150. 1ii5 IRth Cir.), cprt. (lenlprl. :l1l8 U.R. 880 (196'1); R.I. Rec
reation Oenter v. A.etna Oas. ell Sur. 00., supra note 84, 177 F.2cl at 605. 

00 United States V. Stevison, 81tpra note 95. at 147; see also State V. Toscano, 8upra 
note 80. 

'" But cf. United Stutes V. Stevison, supra note 95, at 155-157. 
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DEFENSES BASED ON JUSTll'IABLE CONDUCT 

Under the common law it is recognized that circumstances could 
arise under which the performance of all the elements of what would 
,otherwise constitute a crime would not be regard.ed as criminal but 
rather necessary and', therefore, "justified." The soarce of this "justifi
cation" arose either from a duty imposed upon the actor by the law 
or frQm the inherent right of the individual to protect himself, his 
family, and his property from the unjustified aggression of another. 
Thus, for example, the use of what would othenvise amount to un
lawful force agains.t another person might be justified if it was neces
sary to arrest him,prevent his escape, defend one's self or another from 
unlawful attack, .protect one's property, prevent crime, or engage in 
warfare.9B 

At civil law jusWication defenses also exist, defining the circum
stances under which otherwise tol'tious conduct will not incur liabil
ity, although they are there discussed in terms of the doctrine of priv
~lege.99 Such privilege arises in connection with intentional wrongs 
such as assalllt and battery, false imprisonment, trespass, and conver
sion. Justification and privilege thus together comprehend an area in 
which otherwise wrongful conduct is exempt from civil and criminal 
liability. . . . 

At the time of the drafting of the Model Penal Code in 1958, eight
een States (as well as the Federal Government) had no statut'Ory 
formation of the defense of justification, even in relation to homi

.cide.loo 'Where State laws did.exist, they varied greatly. Some statutes 
dealt only w Ith homicide, or homicide and assault; others restricted the 
justified use of force to self-defense or crime prevention. Many formu
lations reflected inconsistent policies, so that limitations on the 
privilege to kill in self-defense were nullified by the privilege to do so 
to prevent crime, and vice versa.101 , 

Today a number of States have drafted or are in the process of 
drafting new criminal codes that, among other things, codify'the de
fenses of justification.lo2 The ~~odel Penal Code's formulation cif the 
defenses has had .a great influence on these codes. 
6. Eme1'oUJe of Public Authority 

Tfle defense of justification based upon public authority has its com
mon law origin in cases involving the use of force by military or law 

os For an extended discussion of the development of the common. law theory of justIfica
tion, see generally Perkins, Oriminal Law, pp. 977-1029 (2d ed. 1969). See alsa Wharton, 
C't'irnillal Law a·nd Procedure, PP. 452 et seq. (1957). '. 

00 See, e.g., Barr v. lIIateo, 360 U.S. 564 (1959) ; Bivens v. SilC Unknown Na,rned Agents 
0/ the Federal Bureau of Narcotics, 456 F.2d 1339 (2d Cir. 1972), on remand from the 
Supreme Court's deci"lon. 403 U.S. 388 (1971) : Prosser. Torts, PP. 98-99 (4th ed. 1971). 

100 See Model Penal COde (Tent. Draft No.8, l{l58) , pp. 2-'3. 
101 Ibid. 
102 The following States, among others, have recently enacted ci:lmlnal codes and the 

sections therein pertalnnlng to the question of justification and exemptions from ·crlminal 
responsibility are listed below: 

(1) Colo. Rev. Stat. ch. 40. §§ 40-1-801-40-1-810 (Perm. 'Cum. Supp. (1971). 
(2) Conn. Gen. Stat. Ann. Tit. 53a. §§ 53'O-16-15a-23 (1971). '. 
(3) Idaho Code Tit. 18 and 19. §§ 19-201, 18-4009, 18-4010, 18-4011, 18-4013, 

19-2112. 19-902, 19-203 (Supp. 1973). 
(4) Ga. 'Code. Ann. cll .26-0, §§ 26-901-26-907 (1972 Rev.). 
(5) 'Ill. Stat. Ann. ch. 38, 38, §§ 7 (1962). 
(6) Kan. Stat. Ann. ch. 21, §§ 21-3209-21-'3217 (SuPP. 16-115, 1973). 
(7)l\Unn. Stat. Ann. ch. 609, H 609.06-609.065 (1963). 
(8) Ore; Rev. Stat. ch, 161, §§ 161.190-190-161.275 (1971). 
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enforcement officials or by members of 'u posse. Most of the law in 
this country on the subject has been developed by State courts. loa How
ever, the applicable principle was stated in one relatively earl~ Fed
eral case involving a homicide prosecution. The central issue m the 
case involved the shooting by a sentry or a soldier escaping from a 
military compound. The court found the shooting justifiable on the 
grOlmd that no bad faith had been shown and that it was within the 
sentry's proper duties. to shoot at an escapee. After discussing the 
duty or a soldier to obey the orders or his superiors, the court went on 
to discuss the principle that would apply where the soldier was nbt 
acting in direct obedience to an order but pursuant to his duty as he 
conceived it. The court concluded: 104 

. (U)nless the act were manirestly beyond the scoJ?e of (the 
soldier's) authority, or ... were such that a man of ordmary sense 
and understanding would know that it was illegal, ... it would be 
a protection to him if he acted in good faith and without malice. 

No more modern Federal decision dealing with the public duty 
defense apparently exists in the context of a criminal prosecution of a 
public officiap05 Ifowever, following the decision of the Supreme Coul;'t 
that Federal agents 'could be civilly sued for damages based upon a 
breach or the Fourth Amendment in the conduct of a search and 
seizure,106 the lower Federal courts have had to determine the extent 
of a privilege or defense applicable to such agents. The doctrine that 
has uniformly emerged from the cases is that the agents are not 
absolutely privileged but may assert a defense that their actions were 
based upon a good faith and reasonable belief in the validity or an 
arrest or search and in the necessity for carrying out an arres,t or 
search in the manner in which it was done.107 

The Supreme Court has held this same principle applicable not 
only to law enforcement agents but to officers of the executive branch 
of government generally. In Sc:heuer v. Rhodes/OS a civil action against 
the Governor of Ohio, the Adjutant General of the Ohio National 
Guard, various other Guard officers and members, etal., for their 
actions relating to the civil disorder at Kent State University in 1970, 
the Court said (at 247-248) : 

(l)n varying scope, a qualified immunity is available to 
officers of the executive branch of government, the variation 
being dependent upon the scope of discretion and responsi-

103 See generally Perkins.· 8upra note 122. at 977-986. and cases cited therein. 
101 United Btettes v. Olal'k, 31 F. 710. 717 (E.D. 'lUch. 1$87) • .see also United 'Btates v. 

Lip8ett, 156 F. 65 (W.D. lIIich. 1907) : cf. United Btate8 em reZ. Drll1'Y V. Lewi8, 200 U.'S. 1, 
8 (1906). , 

10" An exception may be Unltell State8 v. BUl'ker, 546 F. 2d 940 (D.C. Cil'. 197'6). There 
tne court reversed the convictions of two Watergate "footsoldlers" Invoh-ed III the burglary 
of Dr. Fielding's otfice, on the ground that the trlal.jndge had erroneously precluded them 
from seeking to establish a defense based upon a good faith and objectively reasonnble 
reliance on the fact that the or(ler8 they . received from 'll superior in the White Honse to 
condnct the break-In were lawful In the Interests of natloliaJ security. Although the 
members of the panel disagreed as to the precise nature of the defense potentially avail
able. it appears that the defense recognized hy the appellate court more properly falls 
within the area of a jnstilled reliance on an otficlal misstatenlent of law-a separate defense 
dls~ns~ed snbseQucntly-than within the framework of the traditional public authQrlty 
defen~e under discussion here. 

107 Eiren8 v. Sim UnkltOwn Namell A.gent8 oj tlle Ji'elleral BureUlt of Nareotlo8, 8upra 
note 99. 

107 Biven8 v. Sim Unknown Nalllcel A.gcnts oj the Ji'edera.l Bltrea!! of NUl'cotie8, 8u/Jm note 
99; Jon·6s v . .Perrigan, 459 F. 2d 81 (6th Clr. 1972) : Hill v. Rowlancl., 4711 F. 2(11.374 (4th 
Clr. 1973) ; Zweibon v. Mitchell, 516 F. 2d 504, 670-671 (D;C. Clr. 1975) (en bane). 

lOB 416 U.S. 232 (1973). 
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bilities of the office and all the circumstances as they reason
ably appeared at the time of the action on which liability is 
sought to be based. It is the existeilce of reasonable grounds 
for the belief formed at the time and in light of all the circum
stances, coupled, with good faith belief, that affords a basis 
for qualHied immunity of executive officers for acts performed 
in the course of official conduct. . . . 

'. The Court identified two rationales as supporting the existence of 
such a qualified privilege or defense (at 240) : 

(1) the injustice, particularly in the absence of bad faith, 
of subjecting to liability an officer who is required, by the legal 
obligations of his position, to exercise discretion; (2) the 
danger that the threat of such liability would deter his will
ingness to execute his office with the decisiveness and the 
judgment required by the public good.loD 

Soheuer was reaffirmed in a subsequent decision, W God v. Striok
land,llo involving a suit under 42 U.S.C. 1983 for damages against 
school board members for suspending high school students who had 
"spiked" the punch at a meeting of a school organization. After citing 
Soheuer and noting that the "appropriate standard necessarily con
ta~s elements of both (an objective and a subjective test of good 
faIth) ", the Court went on to specifically hold that "a school board 
member is not immune from damages under section 1983 if he knew or 
reasonably should have known that the action he took within his 
sphere of official responsibility would violate the constitutional rights 
of the student affected, or if he took the action with the malicious in
tention to cause a deprivation of constitutional rights or other injury 
to the student".1ll· . 

Since the Supreme Court and the Federal courts or appeal have 
thus clearly recognized a public duty defense when Federal law en
forcement agents and other executive branch officials are civilly sued 
for damages based upon conduct in violation of the Constitution, it 
seems reasonable that they would continue to acknowledge and apply 
a defense of at least similar breadth in the context of a Federal crim
inal prosecution for violating a statute.l.12 

100 See. applying Scheuer in the Federal context, Mark v. Grad, 521 F.2d 1376 (9th Cir. 
1975). In the case of some officials, the considerations Invoked in Scheuer to support the 
exlsten~e of Ii qualified privilege apply with particular force so as to totally Immunize 
the offiCial from civil liability. Thus, in Imbler v. Pachtman, 424 U.S. 409 (1076). the Court 
held thnt prosecutors enjoy 'Iln absolute Immunity under common law and 42· U.S.C. 19&3 
from civil liability for acts rlone within their offici'll role. A similar Immunity Is also 
shnredby judges. Pierson v. Ray, 386 U.S. 547 (1967)6 and legislators. Tenney v. Branel
hN'e, 341 U.S. 367 (1951) ; cf. Gravet v. United. Statcs, 4 8 U.S. 606 (1972). 

110 420 U.S. 308 (1975), 
111 1(1. at '321-3'22. Wood hus been applied to ·an action for damages and other relief 

against prison administrators for denying mnlling privileges and access to legnl counsel 
to the plalntlll'-inmnte. I(ncU v. Bellslnyel', 522 1~.2d 760 (7th Cir. 1075) ; Ree also O'Oonllor 
v. Don(llcison, 422 U.S. 568 (1975) (suit against state mental health officials for alleged 
deprivntlons of liberty or mental patients remanded for reconslileratlon in light of Wood). 

110 This statement requires a qualification In that it would not apply to ~onfer an 
absolute immunity from criminal linbllIty upon those classes of officials whom the SupremE' 
Court had held pORsess an absolute Immunity from civil liahllIty. As the Court observed 111 
1mblC/' v. Paeht111ILn, supra note 109: "Even judges, cloaked with allsolute civil immunity 
for ~enturles, coulr1 be punished criminally for willful deprlYations of constitutional rights 
on the strength of 18 U.S.C. 242. the criminal analog of section 1983 .... The prosecutor 
wOllld fare no better for his willful acts." However. bnrring w1l1fulness (i.e., bad faith 
ronduct). it would appear that the Federal conrts would recognize a defense to criminal 
liahility for executive branch officers of no less scope than that applied In the Bivens a11(1 
Sc7!ellCI' lines of cases. 
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The discussion is not complete without touching upon the use of 
force in the exercise of public authorIty. At common law any person 
was privileged to arrest another for treason, felony, and for a breach 
of the peace committed in his presence. An officer was justified in mak
ing an arrest without a warrant for a felony if he reasonably believed 
that the <:rime had been committed and that the arrestee wasthe person 
who committed it. A private citizen, however, was protected in making 
such arrest only if the felony had in fad been ·committed and he had 
reasonable grounds for believing that the a,rrestee was the guilty 
party.l13 Today the 'authority to make arrests is govemed almost en
tirely by statute.l14 

A distinction must be made between the authority to make an arrest 
and. the extent of the right to use force in effectuating an arrest. Ob
yiously, unless the arrester has the authority to make the particular 
arrest, any use of force to bring about the apprehension is unprivi
leged. Assuming the existence of the proper authority to make the 
. arrest, the common law provided that an arrester was privileged to use 
only t.hat force that was reasonable under the circumstances.1l5 Ex
cessive force was prohibited. Moreover, deadly force was never' per
mitted in making an arrest for a misdemeanor. This latter rule applied 
when the arrest for the misdemeanor was initially made and to an 
attempt to escape from an arrest already made, whether the arrest 
was pursuant to a warrant or not, and whether the arrestee was guilty 
or innocent of the charge.ll6 It was felt better to allow one guilty of 
a misdemeanor to escape rather than to take his life,u7 . 

A different rule applied to the use of force to arrest a person for a 
felony. At common law a fleeing felon could be killed if he could not 
be otherwise a.pprehended. This privilege extended to both public offi
cials and private citizens us and arose because of the common law re
quirement that all felonies be punished by death. A killing in the 
course of an arrest was merely regarded as a prematuL'e execution. 

However appropriate the fleeing felon rule may have been at a time 
when all felomes were punishable by death, the rule makes little sense 
today when the death penalty, where it exists, is restricted to a very 
few of the most heinous offenses. Furthermore, many crimes that are 
today classed as felonies do not involve physically dangerous conduct, 
while many misdemeanors, such as reckless drivin~, do. The distinction 
between a felony and a misdemeanoi' in and of Itself is therefore no 
longer a rational criterion upon which to justify the use of deadly 
force. 

"" Perkins. 81l1lra note 98. at 978. 
114 E.g., 18 U.S.C. 3050-3056; 8 U.S.C. 1357; 19 U.S,C. 1581; 21 U.S.C. 878. These 

statutes generally confer on Federal agents the power to make arrests without a warrant 
where they have r.easonable grounds to believe that the person to be arrested has com
mitted a felony. See also Bell v. United State8, 371 F.2d 35 (9th Clr.), cert. denied. 386 
U.S. 1040 (1967). The above·clted statutes are carried forward In sections 3011-3018 of 
this Gode. 

llG This Is also the Federal rule, See Working Papers, pp. 271-272 and cases cited 
therein. 

110 See Perkins, supra note 98,. at 980-98!. 
117 Tile fact that the crime for whlcl} the arrest was being made was a misdemeanor did 

not, however, deprive the arrester of the privilege of defending himself against an attack 
trom one resisting arrest even to the extent of using deadly force If that were reasonably 
required. See Perkins, ia at 981. See also, McDonald, USB of Force by Police to Effect 
Lawful Arrest, 9 Crlm. L.Q. 435 (1969); Restatement of Torts, Second, Section 131, 
and CRRes cited In Appendix. 

118 However, the private citizen acted at his peril when he failed to act pursuant to a 
warrAnt. If he was attempting to make an arrest for a felony and the arrestee was not in 
fact guilty of the crime. the private citizen's use of deadly force was not priVileged. SeC' 
Perkins, 8upra note 98, at 982. 
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Recognizing this, tlia American Law Institute, in its original Re
statement of Torts, limited the privilege of using deadly force to an 
arrest for treason or for a felony that normally threatens death or 
serious b6dily harm.m In formulating its Model Penal Code, the In
stitute reiterated its belief that a fundamental reform of the law 
relating to the use of deadly force to effect an arrest was necessary. 
Accordingly, section 3.07(2} (bY would authorize the use of deadly 
force where the arrest is for a felony and the arresting officei' or person 
assisting him believes that: . 

. (1) The crime for which the arrest is made involved con
duct including the use or threatened use o~ deadly force; or 

(2) There is a substantial risk that the person to be 
arrested will cause death or serious bodily harm if his appre
hension is delayed. 

In a similar manner, the National Commission would have justified 
the use of deadly force only if it was necessary to effect the arrest 
of a person who committed a felony involving violence, who was at
tempting to escape by the use of a deadly weapon, or who was likely 
to endanger human life or inflict serious bodily injury unless appre- . 
hended without delay.120 . 
1. Proteotion of Persons 

Current Federal law regarding the defense of persons, whether of 
oneself or of others, is essentially that which was developed at English 
commonlaw.l2l The basic principle is that an individual, who is him
self free from fault, is justified in using force in his own defense or 
in the defense of others to the extent that he reasonably believes such 
force is necessary to protect himself or some other person from per
sonal harm threatened by the unlawful act of ariother.122 As stated by 
Perkins,123 the test is not the actuality or impending harm nor the 
actual amount of force needed to prevent it. The reasonable belief of 
the defender is controlling in both respects. 

In short, a defender, though mistaken as to the necessity of a de
fensive use of force, will still have the defense available to him so 
long as he acted reasonably under the circumstances. The same rule 
of reasonableness applies to the use of deadly force. However, the use 
of this type of force is considered justified only where the defendant 
acts under a reasonable belief as to its necessity to protect himself 
or another from a risk of death or serious bodily injury rather than 
some lesser harm. 

110 In 1!}48, however, the Institute was forced to abandon this more restrictive rule and 
return to the felony test of the common law. For "[e]very case which actually deicldes 
the question agrees that the original English common law Is still the law." Restatement 
of 1.'orts, Second, section 131, Appendix; see ill so Pearson, Tile Right to Kill ·in },laking 
Arre8ts, 28 Mlcll. L. Rev. 957, 964 (1930) ; Perkins, 'l'he Law 0/ A.-rest, 25 Iowa L. Rev. 
201. 275-276 (1940). But see the followln~ cases which are cited In oppOSition to the 
pOSition taken by the Restatement In 1931: Stinnett Y. Oommonwealth 0/ Virginia, 55 F.2d 
644 (4th Clr. 1(32) ; Thompson y. NO"/oZk cE W. RlI. 00., 116 W. Va. 705, 182 S.E. 880 
(1!l35). . .. 

""" Final Report. § 607(2) (d). See also President's Commission on Law Enforcement and 
Admlnlstratlon·of ,Justice TaSk Force ·Report: The Police, p. 189 (1967) ; ,l[attis Y. Sohan', 
002 F.2 588 (8th Clr. 1976) (cn bane); vacated on other grounds sub nom. llsherojt v. 
,lfatti8, 431 U.s. 171 (1977). 
. 121 For an extended discussion of the historical development In this area, see Perkins, 

8upro. note 98, at 993-1022. 
122 For cases dealing with the somewhat special situation of resistance to an unlawful 

arrest or search, see the diSCUSSion In connection with section 1302 (Obstructing a Govern
ment Function by Physical Interference). 

123 Supra note 98, at 995. . 



Section 501. 108 

Manycases have dealt with the right{)f an individual to protect him
self from unprovoked,124 unlawful attack This right is fundamental 
to· the stability 'Of society and was early recognized by the English 
courts. Somewhat later developed was the concept that the individual's 
right of self-help could properly be extended to others, such as his 
family and servants. Eventual1;:' it was recognized that one could go 
to tIle aid or any other person If that person was the iimocent· victIm 
of an unlawful attack125 The right to self-help and to intervene for 
the protection of others is uncontested ant! recognized today in the 
Federal courts.126 

Equally recognized blJth at English and American common law was 
a somewhat more limited right of defense accorded one who had 
initially provoked the use of unlawful force against himself. The most 
common instance of such provocation was the fist fight. In view of 
society's interest in peace and order, even one who by his own conduct 
brought about the use of force was entitled to seH-help if he first with
drew from the affray, made known to his opponent that he had done 
so, and was thereafter attacked by his opponent. In such a situation 
the op:(>onent became the aggressor and the other was entitled to de
fend lllmself, even to the extent of using deadly force if that became 
necessary.121 

Another instance where the right of self-defense will arise in a fight 
or affray, even without the required withdrawal, is the situation where 
the {)ther person unexpectedly resorts to the use of deadly force.128 

It should be emphasized that the self-help defense is available even 
to 'One who was mistaken as to the necessity for its use, so long as his 
belief in its necessity or in the degree or force required was not un
reasonable.129 In determining whether a defendant has acted reason
ably, recognition should, of course, always be given to the natureofthe 
situation giving rise to the use of s'elf-defense.What might seem rea
sonable at ~ later ti1~e and in a different p lruce might not have appeared 
as reasonable alternatives to a defendant trying to defend himself: In 
the words of Justice Ho]mes, "(d)etachedrefiection -camlot b~ de
manded in the present of an uplifted lmife." 130 

The Supreme Court has held that under Federal law there is no duty 
to retreat as a condition to the use of deadly force; however, the Court 
noted that one of the circumstances a jury may consider in determin
ing whethe1.' a defendant's resort to deadly force was reasonable is the 
availability of a safe retreat.l3l 

Although a substantial minority of jurisdictions do require a person 
to utilize a safe retreat, where available, rather than resort to the use 
of deadly force, they generally recognize many exceptions, and the dif-

"". Provocatioil must consist of more iliau abusive langliage. Cf. ROlDc v. Unitea States, 
164 D.'S. 546. 555 (1896); see also 1 Wharton, Orilltinal La.1o and Procedure, §§ 230, 
348 (1957) ; but see Perkius, Bupra note 98, at 1008, aml cases cUed therein. 

''''' Perkins, supra note 08, at 1010. 
". E.g., Unitell· Statcs v. Grimes, 413 F.2d 1376 (7th Clr. 1969); Han'is v. Unitea 

States, 364 F.2d 701 (D.C. Clr. 1966) ; 1nue V. Unitea States, 356 F.2d 345 (D.C. Clr. 
19BG) ; see Working Papers, p, 265. 

127 See Unitell States Y. GroPcr, 485 F.2d 1,OR9 (D.C. Clr. 107B) ; Parker V. UnitelZ StateB, 
158 F.2<l 185 (D.C. Clr. 1946), cert. denied, 330 U.S. 829 (1947) ; Harris v. United Staten, 
8upm note 126. 
10~oOO~ discussion of the common Jaw on this point, see perkins, Bupra note 98, at 

'"'" See Unitell States v. Linn, 438 F.2d 456, 460 (10th Clr. 1971). . 
"'l B"own Y. Unitell Sta,tes, 256 U.S. 835, 843 (1!l21). See also I1ebah v. Unitelt StateB, 

456 F.2d 606, 709 (Ct, C1.l. cert. denied, 409 U.S. 870 (1!l72) ; 11lue V. United States, 
supra note 126, at 348. 

131 See Brown Y. United StateB, 8!tvra note 130. 

_ ... ~-------------------------------------
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ference between them and the no-retreat jurisdictions seems more ap
parent than real. The tendency of the courts in such jurisdictions 
appears to broruden the aTea from which retreat is notrequired.182 

8. Proteotion of P1'operty 
Current Federal law with regf),rd to the defense of an individual's 

property is virtually the same ~'thatwhich was early deve~oped !Lt 
English common law. The judgment was there made, and remams vahd 
today, that the stability of society requires that a person be secure both 
in hls person and property to the extent of justifying his reasonable 
use of force in their defense. The Federal rule permits an. individual 
to resort to the use of force in defense of his property to the extent 
reasonably requir~d to prevent or terminate an unlawful interference 
with his right to that property. Whether or not the use of force is 
"reasonably required" will, of course, vary' from case to case and will 
depend upon the specific factual setting. }fowever, the value of life 
being recognized as superior to the interest in property, the taking of 
life lmder circumstances that do not involve danger to a person but 
is solely in defense of a property right is not regarded as justifiable.m 

For example" the setting of a deadly trap to protect unoccupied prop
erty is not justifiable. On the other hand, the occupant of a home re
sponding to a prowler involves a. danger to the person and must be 
judged lmder the doctrines surrounding protection of the pr.rson. 

This'l'l~le incorporates society's long-standing judgment that prop
!ilTty rights are so far outweighed in value 'by the right to life and lilllb 

. that even one who is known to be in the act of wrongfully appropriat
ing the property of another cannot be killed or seriously injured to 
stop him.134 This rule applies, however, only to property offenses and, 
as noted ·above, not to the situation where a danger is created to other 
persons during the conrse of the "pTOperty" offense for example, a 
burglary of an occupied home.135 

DEFENSES BASED ON OFFICIAL ACTION 

9. VnlawfulEntrapment 
The defense of unlawful entrapment, although of comparativeiy 

recent judicial origin in the Unit~d States,l3G has received more atten-

132 Tims. one need not retreat from his home. State v. Ponte,'Y, 19 N.J. 457, 177 A. 2d 
473 (1955). ~'he castle or home has been held to include an out buildinlr. Pan'iBh v. Gom
monwealth, 81 Va. 1, (1884); It rented room, Po?!el V. The People, 8 Mich. 150 (1860) ; 
or Itlllace of work. A guest is entitle(l to the same privilege as the owner. SaVior v. Gom-
monwealth,17 Ky. L. Rep. 959. 33 S.W. 185 (1~95). . 

133 See Perkins, supra note 122. . 
131 Thus, us note'l by the Nntional Commission. a ship's cnptain mny not justifiably use 

"deadly force" to remove a stowaway from his ship in mid-ocean. See Finnl Report, § '606, 
Comment. pp. 47-48. 

133 Cf. Worldrur Papers. Pl). 266-267. The cases support the view thnt in 'the absence 
of a necessity of protecting persons, there is little bnsis for distinguishing It Ilabltlltion 
From other property. As observed in State Y. Patterson, 45 Vt. 308, 320-321, 12 Am. 
Rep. 200 (1873) : 

The idea that is embraced in the expression that a man's house is bis castle Is not 
that it is his property, nnd, as such, he hns the right to defend and protect it by 
other and more extreme means than he might lawfully use to' defend and protect his 
Rhop, his office or his barn. The sense In which the hOllse has a peculiar Immunity 
Is thnt it is sncred for the protection of his person and his family. An assault On the 
house can be regarded as an nssltult on the person. only in cnse the purpose of 
""ch AR"Rlllt hp injury to thp perRon of thp oCf'upant 01' mpmborR of hlR family ... _ 

1M The first Federal cnse to recognize a defense of unlawfnl entrunment hy government 
officers was apparently Woo IVai v. United States, 223 F. 412 (9th Cir. 1915). The historl' 
or the entrnpment c1efenRe IR traced in DeFeo. Entrapment aB a Defen8e to Grimina/. 
Re8ponBibility: Its HiBtory, Theory and Application, 1 U. San Fran. L. Rev. 243, 244-252 
(1967). 
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tion in Federal decisions than any other defense with the possible 
exception of insanity. The Supreme Court has rendered at least six cled
sions on the subject since 1932,:t37 while the lower Federal courts have 
decided hundreds of cases dealing with it. 

In general, entrapment is a defense which may be asserted when a 
defendant is intentionally induced by government agents into commit
ting all the elements of a criminal offense.13s The defense is to be dis
tinguished from other valid defenses such as a "frame up," :m exam
ple of which is the "planting" of contraband on a 'Person.la9 In a 
"frame-up," the accused never commits the offense and thnscannot be 
said to have been entrapped into doing so. In the hypothetical above, 
for example, as a result of the government's conduct, an essential in
gredient of the offense, i.e., Imbwledge by the accused of the substance 
possessed, is lacking,140 

Entrapment should also be distinguished from the defense of reli
ance on official misstatement of law. A typical instance of this defense 
can be IDund in Raley v. 0 hio,l4l where the· Supreme Court struck 
down the contempt convictions of witnesses who had declined to 
answer questions under the Fifth Amendment privilege against seH
incrimination based on erroneous governmental advice that the 
privilege was available. Similarly, in Oox v. LouisiaJl'llJ,,142 the Court 
overturned an accused's conviction for parading near a courtllOuse in 
violation of state law because the parade had been held in reliance on 
authorization by high city officials. The reliance on official misstate
ment situation, while often referred to as a form of entrapmen:~,143 is in 
reality a conceptually distinct defense predicated on the concept of 
governmental estoppel to punish a person who has reasonably relied 
on erroneous official advice that his proposed conduct would be law
£U1.144 Thus, in asserting a defense based on 'an official misstatement of 
law, neither the element of 'active inducement nor the intent to :bring 
about the commission of a crime need be present. 

The defense of unlawful entrapment, being of judicial origin, re
quires a thorough analysis of the major Supreme' Court decisions.145 

So?'1'e7.ls v. United States involved a prosecution under the National 
Prohibition Act for selling whiskey to an undercover Federal agent. 
The evidence was characterized as "sufficient tn warrant a finding that 
the act for which defendant was prosecuted was instigated by the pl'O
hibition agent, that it was the creature of his purpose, that the defend
ant had no previous disposition to commit it but was an industrious, 
law-abiding citizen, and that the agent lured defendant, otherwise in
nocent, to its commission by repeated and persistent solicitation." 146 

The qnestion before the Court was whether, 011 these facts, the rulings 

137 Sorrell~ v. United, States, '287 U.S. 435) (1932): Shermron v. United, ,States, '356 U.S. 
369 (1958):. Lopez v. Unite(l States, 378 U.S. 427 (1963): Osborn v. United. State~. lI8fi 
U.S. 323: (1966): Ulltited, States v. Russell, 411 U.S. 423 (197'8); Halnpto.n v. United, 
States, 425 U.S. 484 (1976). 

138 See Uniterl States v. Russell, SUD/'a note 137. at 435. 
''''' !'lee H'/Iith v. Unitel! States. 331 F.2d 784, 790-791 (D.C. Cir. 1964). 

1,0 See Working Paners, 'Pp. 3'10-'3'12. 
i<1;:J60 U.S. 423 (lft59). 
~:~ ¥J~ aY~7?59 (1965 . 
14< See Note. Applving J!Jstoppel P"inci111es in Oriminal Oases. 78 Yale L .• T. 1046 (1969) ; 

Orfield, The Defense of J!Jntrapmen·t in the Federal Oourt.~. 1967 Duke J. 'L. 89. 53-54. 
~ .. See SO"re/8 v. Unitel! States, 811p,'a note 1'37; Shermcm v. United States, 8upra note 

137: and Unitel!.States v. Russel!, 8upra note 137. • 
1«1287 \J.8. at 441. 
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of tIle courts below that there was no entrapment as a matter of law 
were correct. Eight justices thought the ruling. erroneous ~ut divi~ed 
sharply ove;r.· the nature of the entrapment defense. -Chlef JustIce 
Hughes, wr:iting£or fiv~ members of ~he Court, held that the doctrine 

- of entrapment was ;r.redICated on the VIew that Congress could not have 
intended that the processes of' detection and enforcement should be 
abused by the instigation by government officials of an act on the part 
of persons otherwise innQrent in order to lure them to its commission 
and to punish them." li7 The Court noted :favorably the well established 
principle that "the fact that officers or employees of the Government 
merely afforded opportunities or facilities for t.he commission of the 
offense does not defeat the prosecution. Artifice and stratagem may be 
employed to catch those engaged in criminal enterprises." 148 It stated, 
however, that "[aJ different question is presented when the criminal 
design originates with the officials of the Government, and they im
plant in the mind of an innocent person the disposition to commit the 
alleged offense and induce its commission in order that they may 
prosecute." 149 

The opinion of the majority further stated: 150 

[TJhe defense of entrapment is not simply that the partic
ular act was committed at the instance of government officials. 
That is often the case where the J?roper action ofthese officials 
leads to the revelation of crlminal enterprises [ citation 
omitted]. The predisposition and criminal design of the de
fendant are relevant. But the issues raised and the evidence 
adduced must be pertinent to the controlling question whether 
the defendant is a person otherwise innocent whom the Gov
ernment is seeking to punish for an alleged offense which is 
the product of the creative activity of its own officials. If that 
is the fact, common justice requires that the accused be per-
mitted to prove it. . 

The Chief Justice's opinion thus left no doubt that the gravamen 
of the defense of entrapment was not the propriety of the conduct of 
government agents but rather the subjective guilt of the defendant, 
that is, his predisposition to commit the offense. 

Mr. Justice Roberts, in a concurring opinion for three members of 
the Court, approached the issue somewhat differently. He contended 
that the basis for an entrapment defense should be a rule of "public 
policy" based upon the integrity of the judicial process rather than 
upon imputed cong:ession~l intent. He emphasized, to a gre~ter degree, 
the concern about lmproper government conduct and mdicated that. 
the rationale for the defense ought not to be' the innocence of the 'de
fendant but "the inherent right of the court not to be made the instru
ment of wrong." The opinlOn concluded that where inducement 01' 

instigation by the government was shown, the prosecution should not 
be permitted in rebuttal to introduce evidence of the defendant'g 
predisposition. 1St 

;:: jg: !~ ~~t (emphasis {ldded). 

HO rd. at 442. 
150 rd. at 4151. 
161 See id. at 453-459. 
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The Supreme Court next considere¢!. the entrapment defense in 
She'i"lJ'W,n v. United States,152 which involved a conviction for selling 
narcottcs to a government informer. All nine justices agreed that, on 
the eVldence,153 entrapment was established as a matter of law. The 
Court, however, divided once again over the elements of the entrap
ment defense. Ohief JU8tice Warren, writing for the majority, held 
that reversal was required under the rationale of the majority in Sor-
rells, which he characterized as follows: 154 • 

In Sm"reUs v. United States, 287 U.S. 435, this Court 
firmly recognized the defense of entrapment in the federal 
courts. The :intervening years have in no way detracted from 
the principles lIDderlying that decision. The function of Jaw 
enforcement :is the prevention of crime and the apprehension 
of criminals. :Manifestly, that function does not include the 
manufacturing of Cl·jme. Criminal activity is such that stealth 
and strategy are necessary weapons in the arsenal of the 
police officer. However, "A different question is presented 
when the criminal design Ol'iginates with the officials of the 
Government, and they implant in the mind of an innocent 
person the disJ?osition to commit the alleged offense and in
duce its commlssion in order that they may prosecute." 287 
U.S. at 442. Then stealth and strategy become as objection
able police methods as the coerced confession and the unlaw
ful seatch. Congress could not have intended that its statutes 
were to be enforced by tempting innocent persons into viola
tions. 

However, the fact that governm~nt agents "merely afford 
opportunities or. facilities for the commission of the offense 
does not" constitute entrapment. Entrapment OCCllrs only 
when the criminal conduct was "the product of the creative 
activity" of 1n.w-enforcement officials. LEmphasis in original.] 
See 287 U.S. at 441, 451. To determine whether entrapment 
has been established, a line mllst be drawn between the trap 
for the unwary innocent and the trap for the 'unwary 
criminal. 

The Court thlls adhered to the majority view in Sorrells that the 
entrapment doctrine rests, in part, on a claim of subjective innocence 
which may be undermined by proof of the defendant's predisposition 
to commit the crime notwithstanding the government's instigation or 
persuasion. Moreover, the Court rejeCted the suggestion that it "re
assess the doctrine of entrapment according to principles announced 

.in the separate opinion of Mr. Justice Roberts illSorrells" stating in 
this regard: 155 

"'356 U.s. 8upra note 137. 
m The facts as lletailed in Chief Justice 'Yarren's opinion for tile Court showell that 

the informer met the llefendant at a lloctor's office where both were receiving treatment 
to he cured of narcotics addiction. After several such accidental meetings, the informer 
asked the defendant if he knew of a source of narcotics since he (the informer) was not 
responding to treatment. The defenllant attempted to avoid the issue but "after a number 
of r~p!t!t!ons of the reque~t. preclicated upon [the Informer's] IJresumecl suffering," he 
aC,qulesced. Thereafter he purchased narcotics on several occasions from the source; and 
~h!lr~d them with tlle infurmer, collectinlr from the Informer n portion of the purchaso 
price. The informer ultimately reported the defendant's acth'lties to Federal agents, who 
then obsen'ed sales of narcotics by the defendant to the informer. ld at '37:1. 

'''Ill. at 372-373. 
'''''ld. at 376-377. 

---- 1 
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... Mr .• Tustice Roberts aSf.:erted that although the defend
ant could claim that the Government had induced him to com
mit the crime, the Government could not reply by showing 
that the defendant's criminal conduct was due to his own 
readiness and not to the persuasion of government agents. The 
handicap thus placed on the prosecution is obvious. . . . 

The Court further quoted 156 from Judge Learned Hand's opinion in 
earlier proceedings in the case: 157 

"Indeed, it would seem probable that, if there were no reply 
[to the claim of inducement], it 'would be impossible ever to 
secure convictions of any offense which consist of transactions 
that are carried on in secret." 

In a concurring opinion for four justices, Mr. Justice Frankfurter, 
like Mr. Justice Roberts in SOr'Tells, advocated an entrapment defense 
predicated on the nature of police conduct. He emphasized that: .158 

This does not mean that the police may not act so as to 
detect those engaged in criminal conduct and ready and will
ing to commit further crimes should the occasion arise. Such 
indeed is their obligation. It does mean that in holding out 
inducements they should act in such a manner as is likely to 
'induce to the commission of crime only these persons and not 
others who would normally avoid crime and through se1£
struggle resist ordinary temptations. These test shifts atten
tion from the record and predis)?osition of the particular de
fendant to the police and the lIkelihood, objectively consid
ered, that it would entrap only those ready and willing to 
commit crime .•.. 

In two subsequent cases involving an entrapment claim, the Su
preme Court found it unnecessary to reexamine the question disputed 
in Sorrells and Sherman as to t.he appropriate doctrinal foundation for 
the entrapment defense. In Osborn v. United States/59 a prosecution for 
endeavoring to bribe a member of the jury panel in a prospective 
criminal trial, the Court rejected a contention that entrapment had 
been established as a matter'of law under SlLerman and SOr'Tells, stat-
ing~160 ' 

Surely it was not a "trap for the unwary ~ocent," Sher
man v. United States,356 U.S. 369, 3'72, for Vick [an in
former] to tell the petitioner, truthfully, that he knew some 
of the members of the jury panel and that one of them was his 
cousin [Elliot]. And according to Vick he had said no more 
when the petitioner "jumped up," went out into the alley with 
him and initiated the effort to get Elliott "on our side." At the 

lGO leI. at 377, 
m United. States V. Sherman, 200 F.2d 880. 882. The Supreme Court in Sherman also 

sJl~ciflcaIIy reaffirmed the holding in Son'ells "that unless it can be decided as a matter of 
law, tile issne of whetlH'r a defendant lias been entrapped is for the jury as part of its 
function of determining the gullt or innocence of the accused," 3'56 U.S., supra nott' l'R7, at 
Bn. In Masciale ", Uniteel States, 356 U.S. 386.(1958), the 'Court, di,.i<1ing as in Shennan, 
held that since the testimony on entrapment was conflicting, the issue was properly 
8ulimitte<i to the jury, 

108 356 ·';,S., supra note 137, at 383-384, 
'''' 385 U.S. 323 (1966). 
1<10 I d, at 331,,-332. 
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most, Vick's statement afforded th~' petitioner "opportunlti.es 
or"facilities" for the commission' of a criminal offense, and 
that is a far cry from entrapment. Sherman v. United States, 
supra, at 372; SO'l''I'.ells v. United States, 287 U.R 435, 441 
[footnote omitted]. 

And in Loper:, v. United States,t6i involving a government agent's 
feigned interest in an unsolicited bribe offer, the Court found that· 
"under any approach," the defendant's claim of entrapment was in
substantin 1. 

In United States v. Rus8ell,162 the Supreme Court again embarked 
upon an in depth e~amination of the entrapment defense. Russell in
volved a prosecution for manufacturing and selling methampheta
mine ("speed"). The predisposition of the defendant, who was engaged 
with others in the continujng manufacture of the drug, to commit 
the offem:es was conceded. The evidence showed that an undercover 
agent, posing as a member of a syndicate desirous of controlling the 
manufacture of the drug in the region, offered to supply the defendant 
with a .scarce (but not ~mpossible t.o obtain) chemical ingl:edient 
needed m the manufacturm.!! process; m return for one-half the quan
tity of the drug produced. 'The defendant accepted the agent's offer, 
was supplied' with the chemical, and thereafter, manufactured and 
sold the drug to the agent. He was convicted for these acts, but the 
court of appeals reversed on the basis of alternative holdings that the 
government's fllrnishing- of an essential ing-redipnt (a) constituted en
frapment as a matter of law, or (b) constitpted an intolerable degree 
of governmental pnrticipation in the crime so as to violate constitu
tional due process. The Supreme Court, dividing five to four, reversed 
and reinstated the conviction. 

After reviewing the decisions ~n Sorrells and Sherman, the majority 
rejected the defendant's contentIOn that the role pJayed by the under
cover a~ent in obtaining the conviction violat('c1 the Constitution. 
Noting that the evidence disclosed not only that the chemical suppJied 
by the agent could have been obtained without his services but that it 
had heen in fart. ohtain('d on other occasions by the defen'dant and his. 
associates, the Court stated: 163 . 

While we may some day be presented wItll a situation in 
which the conduct or law enforc('mpnt agents is so olitrageous 
that due process principles would absolutely bar the govern
ment from invoking judicial processes to obtain a convict.ion, 
cf. RooMn v. Oalifornia, 342 n.El. 165 (1952), the instnnt case 
is distinctly not of t.hat breed. [The agent's 1 contribution 'of 
propanone to the criminal enterprise already in process was 
scal'.cely objectionable. The chemical. is by itself a harmless 
substance. and its possession is legal. While the Government 
may have been seeking to make it more difficult for dru/!, ring'S, 
such ns thnt of which fRus!'le11l was a membt'l', to obtnin t.he 
chemical,. the evirlence described above shows that it nonethe
less was obtainable. The law enforcement conduct here stops 

lot;'ln IT.!':. 427. 434 (1.!lr,3). 
,.241,1 U.S .. sllpra note 13'/:. 
, •• fa.. nt 431-432. 
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fa.r short of violating that "fifnda~elltal fairness, shocking to. 
the universal sense of justice," mandated by the Due Process 
Clause of the Fifth Amendment. [{inseZla v. United States 
em 7'el. Singleton, 361 U.S. 234,24'6 (1960). ' 

The illicit manufacture of drugs is not a sporadic, iso
lated criminal incident, but a ,;xmtinuing, though illegal, busi
ness enterprise. In order to obtain convictions for illegally 
manufacturing drugs, the gathering of evidence of past un
lawful con?uct frequently proves to be, an an but impossible 
task. Thus III drug-related offenses law enforcement personnel 
have turned to one of the only practical means of detection: 
the infiltration of drug rings and a limited participation in 
their unlawful present practices. Such infiltration is a recog
nized a:1d permissible means of investigation; if that be so, 
then the supply of some item of vahie that the druJ!' ring 
requires must, as a general rule, also be permissible. Foran 
agent will not be taken into the confidence of the illegal 
entrepreneurs unless he has something of value to offer thein. 
Law enforcement tactics snch as this can hardly be said to 
violate 'fundamental fairness" or "shocking to the universal 
sense Qf justice," Kinsella, supra. 

The majority also rejected defendant's argument t1mt the tradi
·tionaJ. nonconstitutional theory of entrapment should bP- broadened 
to include the agent's condnct. Although aclmowledging that there 
had been criticism of the rule laid down in Bonel7s and 'Sherman on 
·the~Qun{ls that its basis in the implied intent of Congress is largely 
,fictitious, that it creates an anomalous difference bet,veen the treat
ment of a defendant who is sQlicited by a private individnal and one 
who is entrnpprd by a government agent, and that "predisposition" 
is often difficult to establish 164 the majority retorted that "at least 
equally cogent criticism has been made of the concurring views" in 
thQse cases. By way of illustration it cited the observation. of Judge 
Lcnrned Hand, qUQted in Chief Justice 'Warren's opinion. in Sherman, 
supra, that "if there were no reply [to the claim of inducement by 
government agents], it wonld be impossible ever to secure convictions 
Qf offenses which wnsist Qf transactiQns that are carried Qn in secret," 
nnd likewise pointed out that it did not "seem particularly desirable 
for the law to grant cQmplete immunity from prosecution to Qne who. 
himself planned to commit a crime, and then cQmmitted it, simply 
because gQvernment undercover agents subjeqted him to inducements 
which might have seduced a hypothetical individual who. was not so . 
predisposed." 105 The majority nQted, finally, that expansion of the 
entrapment defense to make it focus solely Qn the quality Qf the gQV
ernmental cQnduct, as done by the court below, would introduce "an 
unmanageably subjective standard" under which courts would assume 
the authority to dismiss prosecutions because of what they conceived 
to be "QverzealQus law enfQrcement." 

The dissenting justices indicated, in two separate opinio~s, that they 
would adopt the theory of entrapment eSPQused by JustlCes Roberts· 

104 ld. at 433. 
183 ld. at 434. 
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and Frankfurter in Sorrel8 !tnd Sherman, respectively.loo ~ir. Justice 
Stewart, writing for three of the dissenting justices, stated: 167 

"In my view, a person's alleged "predisposition" tocl'ime 
should not expose him to govel'llment participation in the 
criminal transaction that would be otherwise unlawful. 
[Footnote omitted] . 

This does not mean, of course, that the Government's use 
of undercover activity, strategy, or deception is necessarily 
unlawful. Lewis v. United State8, 385 U.S. 206, 208-209 
(1966). Indeed, many crimes, especially so-called victimless 
crimes, could not otherwise be detected. Thus, government 
agents may engage in conduct that is likely, when objectively 
considered, to afford a person ready and willing to commit 
the crime an opportunity to do so. 08born V~ United States, 
385 U.S. 323, 331-332 (1966). See also SheTman v. United 
State8, supra, at 383-384 (Frankfurter, J., concurrin~). 

But when the agent's involvement in criminal actIvities 
goes beyond the mere offering of such an opportunity, and 
when their conduct is of a kind that could induce or instigate 
the commission of a crime by one not ready and willing to 
commit it, then-regardless of the character or propensIties 
of the particular person induced-I think entrapment has 
occurred .... 

Most recently in Hampton v. United State8/os the Court considered 
a factual variation on the" RU8sell theme; in H a1J1tpton, the question 
was whether, assuming the defendant had been supplied heroin by a 
government informer, he was entitled to an ins~ruction that public 
policy or the Constitution would forbid his conviction for selling the 
heroin to an undercover narcotics agent, notwithstanding his (the de
fendant's) conceded predisposition to commit the offense. The defend
ant argued that the case was distinguishable from R1t8sell in that what 
had been furnished by the government was not a mere lawful ingredi
ent of an illicit narcotic substance but the very contraband on which 
the conviction was based. 

Five of the eight justices participating in the decision voted to 
affirm the conviction. All of these justices agreed that, in view of the 
defendant's conceded predisposition, the classic defense of entrapment 
itself was not available. The prevailing opinion for three members of 
t.he COllI't (Bunrer, OJ find Rr.hnc/Uic:t ann ·Wbite, .J.n took the posi
tion that the finding of predisposition likewise precluded a holding 
that constitutional due process had been violated, and ,also stated that, 
given predisposition, the remedy for any official overstepping of the 
propC'l' bonndnries of law enforcement conduct was by way of admin
istrative or criminal action against the officers themselves, rather than. 
by the creation of judicial remedies "freeing the equally culpable 
defendant". Two members of the Court (Powellancl BlacknHm, JJ) 
in a concnrring' o'uinion flg'reed that the government's action in the case 
( even. accepting arguendo clefendantis version of the facts) had neither 
violatecl constitutional due process nor supported an invocation of the 

100 ld. at 436-450. 
1671d. at 444-445. 
"19 425 U.S. 484 (1&76). 
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Court's supervisory powers; but the concurring opinion was umyilling 
to endorse the plurality's conclusion that "no matter what the cIrcum
stances, neither due process principles nor our supervisory powe~ could 
support a bar to conviction in any case where the Government IS able 
to prove predisposition." 169 

Three members of the Court (Stewart, Brennan, 'and Marshall, J J) 
while reaffirming adherence to the minority view of entrapment 
espoused by JustIce Stewart in Russell, indicated that they would pave 
reversed the defendant's conviction as an exercise of supervisory 
power, on the ground that the government's involvement in the offense 
exceeded permissible limits. 

A comparison of the competing views of the entrapment defense 
as they have emerg~d in the Sorrells, Sherman, and RU8S~lZ line of 
cases reveals a consIderable area of common ground occupIed by the 
respective rationales. Under either theory, for example, entrapment 
may result only f:om governmental induce~ent; inducemen~ ~o 
wrongdoing by a private person does not estabbsh the defense. SImI
larly'both prevailing doctrine and the minority formulation recognize 
that undercover activity, artifice, and stratagem, as well as the mere 
furnishing of an Of port unity or facility to commit an' offense, do not 
consti~ute l~lawfu entral?ment. Where th~ two.t~eories differ almost 
exclUSIvely IS on the questIOn whether predIsposItIon of the defendant 
is an element of the defense. While this difference may result in diver
gent conclusions being reached as to the availability of the defense in 
certain factual settings, it is relatively rare for ·Federal agents to 
engage in active inducement beyond the level that would cause a 
normally law-abiding person to be unable to resist commission of an 
offense. Interestingly, m only one of the five previously discussed en
trapment cases to reach the Supreme Court-Ru8sell- -waf! there any 
indication that the choice of theory might determine the outcome, and 
even then the conclusion of the dissenters that it would do so is open 
to serious question. l7O In a practical sense, therefore, it is fair to say 
that the difference in choice of theor.y has its major impact on proce
dural aspects of the defense (e.g., determination by court or jury and 
burden of proof). 

Since, under the prevailing theory, the entrapment defense is not 
constitutionally rooted but reflects a judicial determination of Con
gress' implicit intent in enacting penal statutes not to entrap indi
vicluals,l71 it follows that Congress may define, limit 01' prohibit the de
fense altogetheI' as it sees fit. The majority in Sorrells suggested that,172 

100 In a footnote, the opinion stressed, however, that 425 U.S., llt 495-496 : 
the cases, if any, in which proof of predisposition is not dispositive wlll be rare, Police 
overinvolvement in crime would have to reach II demonstrable level of outrageousness before 
it could bar conviction. This would be especially difficulty to show with respect to contra
band offenses, wbich are so difficult to detect in the absence of undercover government 
inVOlvement. One cannot easily exaggerate the problems confronted by law eafor·cement 
authorities in dealin~ effectively with nIl expanding narcotics traffic, cf. United States v. 
RUBsell, supl'a, at 43:.; Tiffany, McIntyre, aud Rotenberg, Detection of 'Crime, 263-264, 
(1967), which is one of the major contributing causes of escalating crime in our cities. Sea 
PreHident's Commission on L'lw Enforcement and Administration of Justice, The Challenge. 
of Crime in A Free Society, 221~222 (1967), Enforcementoflicials therefore must be allowed 
flexibility adequate to counter effectively sucb criminal activity, 

170 It is doubtful thut an Iwrlercoyer agent's offer to supply an essential ingredient needed 
to manufacture an illicit drug, in return for a ~hare of tIle product, iR so Irresistibly 
tempting that it would induce an average law-abiding person to accept -tbe bargain anO. 
commit the offen~e. 

171 See United, States Y. Russell, 8upra, note 137. 
,,., Sorrells v. Uniteel States, supra, note 137, at 450-451. 
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even without, an explicit congressional statement with regard to the 
nonapplicability of the entrapment defense, the courts might construe 
certain statutes creating "heinous" 01' "revolting" crimes as not allow
ing the defense. 

Congress, however, has never legisiated with regard to the entrap
ment defense, and subsequent Federal cases have not adopted the 
SO'rl'eZls. suggest~on. Thus, curmnt case law apparently admits the 
defense In all cases.l13 
. Enttapment into committing an initial offense has been held to be a 

defense to prosecution for subsequent transactiolis which were not in
dependent,174 but an initial entrapment will not confer immunity as to 
future, unrelated transactions.175 

There is also authority for the proposition that one engaged in a 
criminal activity ill! a non-Federal jurisdiction may avail himself of 
the defense if he was pressured or trapped into conducting the activity 
so as to violate Federallaw.m 

AS'previously indicated, a basic element of the defense of entrap
ment is that the defense be induced by.the govel'llment.177 Inducement 
by a ,private party cannot form the basis for an entrapment defense.17B 

However; the entrapper need not be an official in the legal sense. It is 
sufficient if an agency relationship exists, such as with an informant,l7D 
even if officials are not aware of the details of the informant's activ
ities.lBo Similarly, State law officers, though independent, have been 
held not such strangers to Federal law enforcement as.to preclude a 
defense based on their conduct.l8l 

It is not wholly settled whether an accused may derivatively defend· 
on the ground that his accomplice was entrapped. A number of cases 
have held that he may not, on the theory,that he must show that his 
own innocence was overcome by official action.lB2 Apparently to the 
contrary is lflosterm(l;n v. United States.lB3 However, the Klosterman 
case may be harmonized as involving the use by the governnlmit of the 
codefendant as an unwitting agent to convey the inducement to a par
ticular target. 

Examples of official conduct held not to constitute entrapment as a 
matter of law have been the following: 

(1) decoy letters soliciting the fuailing of obscene material; 1801 

m See UnitceL State8 Y. BOIce, 3110 F.2d 1 (2<1 Cir.) ccrt. denied, 385 U.S. 061 (1966) 
(applying the defense In the Statute of Liberty bomb plot case). 

17< Sherman v. Unitel~ State8, 8l1Jlm DOte 137, nt 374. 
17' United States ".. illlie, 407 F.2d 9(l5, 907 (2d 'Clr.), nfl"d BUD 110111. Mil101' Y. Unitcr! 

8tatca, 396 U.S. 87 (1969). 
176 See Caruajal-Pol·tillo Y. Uniterl States, 306 F.2d 944, 946-047 (9th Cir. 101l8) 

(Mexlcnn nnrcotics denIer pressured Into crossing border); United StateB v. KroB, 2!JO 
F. SuPP. 972 (E.D. Pa. 1069) (amateur pornographer trapped Into mailing film). 

171 This docs not mean that enry time a person Is entrnpped by a government officlnl 
the defense is a'l"nliable. The public SCHant must· be nding in an officlnl cnpncity, offer
in~ Inducements for n. legitimate law enforcement purpose rather than In nld 'of n crlml
nnl frolic of his own such as a bribe. See ,valatoi8'''! ,'. United States, 179l!',2d 905, 0'17-
918 (1st Clr. 1050); and see ~eneralJy United States Y. Ea/'ker, '.)-16 F.2d 040. 960-061 
(D.C. Clr, 1076) (Levanthal, d. dissentlll~) (the majority in Ba/'kCl' did not diSCUSS the 
entrapment claim. reversing the conviction on other g-rounrls). 

m See. e.g" EneitlaB-Sierras Y. United State8, 401 F.2d 228 (9th Cir. 1968) ; Pcarsml· Y. 
United State8, '378 F.2d 555, 560-561 (5th Clr. 10(7). 

''11> See, e.g., Notaro ,-. UnUer~ States, 363F.2d 169 (9th Clr. 1066). 
lB. STlerman Y. Unitell States, SlIpra note 137, at 373-375. 
'·'Hel1derson v. United Stltte8, Z37 F.2d 169, 174-176 (5th Clr. 1050). 
,.~ Ca/·bala/·Po,-tillo ,'. United. Statcs, RIIP/'" not!' !{9: Ulliter/ StatcR Y. Dorl8oll, 481 

F.2d 6'56, 658 n. '3 (5th Clr. 1073) ; Cri8P Y. UnitedStatcs, '262 F.2d 68 (4th Cil'. 19i'iS) ; 
and Unitell State8 v. Perkin8. 190 F.2d 49 (7th Cir. 1951). 

,.3248 F.2d 191 (\3d Cir. 1957). See Jo7lnsolt Y. United States, 317 F.2d 127, 133 (D.C. 
Cir.10(3) (dissenting opinion). ,.< See, e.g., G"illlln V. UniteeL States, 150 U.S. 604 (1895); ilndrews Y. Unitell States, 
102 U.S. 420 (1890). 
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(2) using a decoy letter containing money to trap an .embezzling 
postal employee; 185 

(3) undercover purchase of contraband; 18G 
(4:) supplying essential ingredient or facility, which may be diffi

cult to obtain, for commission of offense; 187 
(5) feigning interest in a bribe offer; 188 
(6) offer of bribe to officer suspected of corruption in an amount not 

exceeding the degree of temptation to which he would normally be 
exposed ;189 

(7) use of a contingent fee arrangement to pay informers; 190 
(8) informer's mention to defense counsel of his relationship to 

prospective juror, precipitating suggestion that juror be corruptly 
approached j191 

(9) allowing completed delivery of intercepted contraband or in
criIl.linating evidence, where defendant set the chain of events in 
motIOn; 192 ~ 

(10) failing to remove a corrupt officer so as to preclude a bribe· 
f offer,1.03 _ 

Exiunpll's of conduct determined as a matter of law to be entrapment 
are less frequent, since most often the evidence is found to warrant sub
mission to the jury. A few such examples are, howp-ver, set forth 
below: 

(1) Sale of liquor to government agent disguised to deceive de
fendant into thinking he was not an Indian to whom liquor could not 
besold; 104 

(2) repeated solicitations of narcotics by addict informer claiming 
to be sufferin 0' from withdrawal' 195 . 

(3) infor~er's supplying of 'contraband (heroin) to defendant to 
sell to undercover agent.19G . 

155 See, e.g., Goodc v. U11iteel Stutcs, 159 U.'S. 603 (18lY5), Gooele, Grimm, and Andl'ew8, 
sllp"a note 207, were cited with 'upproyal In SorrellB Y. Unitcel StatcB, slIpra note 137, at 
441. . . 

,.6 See, e.g., Ouscy Y. Unit cd Sta.tcB, 276 U.S. 41'3 (1928); LClVis v. United StatcB, 1385 
U.S. 206 (1960). . 

IB1 See, e.g., Unitecl States Y. Ill/Bsell, sl/pra note 137; Ultitel~ StateB Y. OI'Ol1)tOIl, 4-82 F.2d 
231.234 (nth Clr. 1973). 

188 Sec, e.g., Lopez ". Unitecl States, 8I/p):a note 1'37, . 
16. See, c.g., United States Y. Bcr/bel', 4 F.2d 97 .( 6tll Clr. 192-5). • 
100 See. e.g.. UlIitCl~ States v. Grimes, 4'38 F.2d 391-396 (6th Clr.), cert. denied, 402 

U.S. ll8n (1971), and cases cited therein; Unitcl~ Sta·tes Y. 01101/10, 47!l F.2d 688. 691-69'2 
(2d 'Cir.) , cert. denied, 414 U.S. 1002 (1973) ; Unitel~ Statcs Y. Jel/kins, 480 F.2d 1'198 
(5th Clr.), cert. denied, 414 U.S. 913 (1973). The only possible exception Is the sltua, 
tlon where a contingent fee s~l'stem Is used to produce evidence against particular de· 
fendnnts as to crimes not yet committed. See Williamson v. Unitcd Statcs, 311 F.2d 
441 (5th Clr. 1!l62). lIowever, even in these circumstances, GrimeB, su.pra, holds. that 
the question whether the informant manufactured the crime in order to obtain the 
fee lll\'ol\'es n question of credibility of testimony which the trier of fact must decide. 
~Ioreo,'er, the Fifth Circuit has limited lVilliamson so that it does not apply when the 
government has cause to suspect that tile defendant Is engaged in illiCit activity. See 
Sears V. Ullited Statcs, 343 F.2d 139,144 (5th Clr. 1965). 

lilt Osborn v. Ullited States. SIIPI'U note 159. 
, •• Dcnson Y. United Statcs, 424 F.2d 329. 3'30 (,10th 'Clr.), cert. denied. 400 U.S. 844 

(1970) ; Glavin V. Ullited Statcs: 396 F.2d 725 (9th Clr.), cert. denied, 393 U.S. 926 (1968). ,.3 United States ". Il'1cill, 35<r F.2d 192, 199 (2d Cir. 1965), cert. denied, 383 U.S. 067 
(1966). 

10> l'ovcs y. United Statcs, 249 F. 191 (7th Cir. 1918) ; United StateB ". Ilcaly. 202 F. 
349 (D. Mont. 1913). I-! the crime of seiling liquor to an Indian required lmowledge of 
the purchnser's Indlap. statns, these cuses would present n classic "frame-up" scenariO. 
See Pil. 136-137. lIl}wever, they are properly classified as Instnnces of entrapment since 
the crime was Qr-e not requlrlug scienter, and the government's deception therefore in, 
duced the defenda.1t to commit all the elements of the crime. ,.5 Sllcnllan. v. Unite,Z Statcs. Bwpra .note 137. 

196 United StateB v. BilellO, 447 :F'.211 003 (5th Oil'. 1n71) ; United Statcs v. Ohisllm, :H2 
F. lSUpp. 1307 (C.D. Cal. 1970). The rationale of these cases, has, howeVer, been elrec
U,'ely vitiated by thc holding In Ilmnptoll, discussed earlier. 



Section 501. 120 

Under the prevailing theory of entrapment, unless it can be decided 
as a matter of law, the issue of whether a defendant has been entra'pped 
"is for the jury as part of its function of determining the guilt or mno
cence of the accused." 197 The concurring opinions in SILer"man and Bol'
reU8, which treat the defense as unrelated to innocence and instead 
directed solely at the quality of the government1s law enforcement. 
methods, would provide that the issue of entrapment be submitted to 
the court. 

Although never specifically ruled upon by the Supreme Court, the 
position uniformly taken by the courts of appeals is that the ultimate 
burden of disproving entrapment rests on the government beyond a 
reasonable doubu98 The courts yary, however, as to the type of proof 
required in order to cause the government to introduce evidence to 
meet its burden. Some circuits r6quire merely th!J,t the accused show 
"some indication," through government witnesses or otherwise, that a 
government agentcorruptecl him.l90 Other couds separate the elements 
and require that the accused first show by a preponderance of the evi
dence that the government induced him to commit the offense, where
upon the government must reply by proving the accused's predispo-
sition.20o , 

lfrom time to time, defendants have attempted to argue that, prior 
to approaching an individual and employing a stratagem 01' oppor
tunity to cause him to commit a crime, the government should have 
reasonable suspicion or probable cause to believe that he is engaged in 
criminal actiVIty. The contention has been steadfastly rejected, on the 
ground that merely offering'such inducements is a legitimate investi
gative technique for which no showing of reasonableness is required.201 

The defense,of entrapment is most commonly asserted by a defend
ant who confesses his crime but seeks to avoid punishment by claiming 
that he was induced to commit it by the government. An issue which 
has divided the courts, however, is whether a defendant who does not 
admit the crime, denies it, or otherwise presents an inconsistent de
fense, may assert entrapment. The weight of authority seems to require 
admission.202 

However, the First and Fifth Circuits mollify the doctrine by per
mitting the accused to raise the defense if he has merely put the 
government to its proof, but not if he has afIi.lmatively denied the 
transaction.203 Two drcuits have ruled that the defendant may assert 
entrapment even if he affirmatively denies the criminal acts,204 and 

107 Sherman v. United, States, supra note 137, at 377 ; see also Sorrells v. United States, 
supra note 137, at 432. .. , . 

108 E.g., Nota,'o v. United State,~, 8U/ll"a note 179; Government of l'il'Uin Islands ,'. Cruz, 
478 F.2d 712, 716 ('3d Cir. 197'3) ; United States v. Iiarrell, 436 li'.2d 606, 612 (5th 'Clr. 
1970). 

100 See Kallis v. Unitell States, >373 F.2d 370. 373-374 (1st Cir. 1967). 
200 See United States v. Viviano, 437 F.2d 295, 298-299 (2d Clr.), cert. denied. 402 U.S. 

983 (1971). 
201 SP.P. Kadis Y. United States, supra note 199. at 373. and cases cited therein • 
• "" See Unitell StMcs Y. RodriUllez, 433 F.2c1 700 ('1st Clr.). cert. denied. 401 U.S. 943 

(19'71) ; United States Y. Piakle, 4'24 F.2d 528 (5th Clr. 1070) : Unitell States v. Geo"gioll, 
11"33 F.2d 440 (7th eir.), cert. denied, '379 U.S. 901 (19G4J; Wilson v. United States, 400 
1~.2d 184, 187 (Ilth Cir.). cert. denied, 305 U.S. 983 ('19 9) ; Unitell Stlltes V. Freeman, 
412 F.2d 1181,118'3 (10th Cir. 19(0). 

20. See Om';" v. Unitell States, 313 F.2d 641. 654 n.l0 (1st Cll'.), cert. c1enied, 374 U.S. 
829 (1963) ; Sears v. Unitell States, 343 F.2d 139. 142-144 (5th Cir. 1965). 

20, Hans/orct v. United States, 303. F.2d 219 (D.C. Cir. 1962) ; United States Y. Demma, 
523 F.2d 981 (9th Clr. 1975) (en banal. 
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there is .di'Ctum to the sameefi'ect in a case from the Fourth Oir
cuit.205 Two circuits apparently consider the question open.206 

In holding in SOlrelts and Sherman that the defense of entrapment 
is linked to ilIDocence, so that the defendant's predisposition to com
mit the crime is pertinent, the Supreme Oourt recognized that some 
evidence bearing on the defendant's character and criminal propensity 
must necessarily be admissible. In Sorrells, the majority stated: 207 

[I]f the defendant seeks acquittal by. reason of entrap
ment he cannot complain of an appropriate and searching 
inquiry into his O'1'n conduct and predisposition as bearing 
upon that issue .... 

This language was quoted in Sherman/os where the Oourt noted 
without disapproval the fact that the government had introduced 
evidence of two prior convictions of the accused for narcotics ofi'enses 
in an attempt to prove predisposition;20o Subsequent decisions of lower 
courts have confirmed that evidence of prior convictions, if not too 
remote, is admissible.2lO In addition, evidence of the accusecFs reputa
tion, and other hearsay may be admissible to show his propensity.2U 
Several courts, ho,yever, have placed limits on the nature of the evi
dence that can be received for this purpose holding that its probative 
yalue must ~e "weighed against its potential for undue prejudice.212 

10. O/ficiaZlJ;Jisstatement of La1V 
The Supreme Oourt has clearly recognized a general defense to 

criminal prosecution based upon the furnishing of official, erroneous 
information as to what the law requires. Although sometimes denom
inated as a form of entrapment, or predicated on more fundamental 
principles of clue process, its essential rationale is one of estoppel 
resting on the basic notion that it would be unfair to impose penal sanc
tions in light of the governmental misleading.213 Many courts have 
confusingly treated the defense as a problem lllvolving a mistake of 
law on the part of the defendant which may be excused.214 In reality, 

20' Orisp v. United States, supra note 182, at 70. 
200 See Kibby Y. United States, 372 F.2d 598 (8th Cir.), cert. denied, 387 U.S. 931 (1967) ; 

United States v. Bishop, 367 F.2d 806 (2d Clr. 1966). 
207 287 U.S., 8upra note 137, at 451. 
200 Sherman v. United Statcs, Sllpra note 137, at 373. 
""" Id. at 375-376. The Court held. however, that the two convictions, occurring, re

spectively, five and nine years Mfore the time of the alleged offense, were insufficient to 
establish the defendant's predisposition, particularly as he was then undergoing treatment 
for his addiction. 

:no E.g., United States Y. Tyson, 470 F.2d 381, 384-<385 (D.C. Clr. 1972), cert. denied, 
410 U.S. 985 (19713). 

!!U See Unitecl Statcs.Y. Russell, supra note 137. at 443 (Stewart, J. dissenting). 
:n'See United States Y. A.mbrose, 483 F.2d 742, 748 (6th Clr. 1973), and cases cited 

therein; see also Ha.1lsjora v. Unitell States, supra note 204, at 223-226 (uncorrob·orated 
testimony of a police officer that he had witnessed previous sales of narcotics by the 
defpndant held inadmissible on iRsne of prerliSIlORltion). 

213 See in general Note, Applying Estoppel Pl'inciples ilt Ori11linal Law, 78 Yale L.J. 1046 
(1969). 

21< That there is an overlap between the two defenses cannot be denied. However, recog
nizing and applying the narrower estoppel defense when the circumstances warrant Is 

- Importnnt since It mny ennble conrts to avoid construing statutes in a strained fashion, so 
as to Import a culpability requirement which the defendant's mistake may then be said to 
have negated. An example of a possibly wrong application of the general mistake of law 
def~nse when the narrower defense of reliance on olficlal misstatement was clearly available 
Is United. States v. Stagman, 446 F.2d 489 (6th Cir. 1971), a prosecution under 18 U.S:C. 
1952 for using Interstate facilities to promote a bnslness enterprise involving gambling in 
violation of State law. In that case, the defendants claimed that their bingo game bad 
been ·carried on In reasonable and good faith reliance upon adYlce (Ia tel' determined to be 
erroneous) from the sheriff, and an aSSistant commonwealth attorney tbat it wns lawful 
nnder State law. Rather than reverse the convictions on the basis of the defense of 
reliance on official misstatement of law, the court of appeals construed the Federal statute, 
in debatable fashion, as requiring knowledge of the unlawfulness of the conduct under 
State law, thereby enabling the convictions to be overturned on the ground that the 
defendants' mistake had negated a mental state necessary for commission of the offense. 
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however~ the more significant mistake is not that of the defendant, but 
of the official (or court) responsible for administering or interpreting 
the law. Thus, for penal purposes, if reliance by the defendant was 
appropriate under the circumstances, he should be considered as hav
ing conformed with the law.215 

The S'upreme Oourt has dealt w'ith the defense of "authoritative" 
misleading in a variety of contexts. In Johnson v. United 8tates,21O the 
defendant erroneously invoked the Fifth Amendment privilege 
against self-incrimination in reliance upon a ruling of the trial judge, 
who allowed the prosecutor to comment adversely on the defendant's 
refusal to testify. In later exercising its supervisory power over the 
Federal courts to disapprove the In-nctice of commenting adversely 
on a defendant's invocation of the Fifth Amendment privilege in these 
circumstances, the Supreme Oourt stated: 217 

An accused having the assurance ~f the court that his claim 
of privilege would be granted might well be entrapped if his 
assertion of the privilege could then be used against him. 
* * * . 

",Ve would of course not be concerned with the matter if it 
turned only on the quality of legal advice which (the de
fendant) received. But the responsibility for misuse of the 
grant of the claim of privilege is the court's. 

'The next case to deal at length with the official misstatement defense 
was Raley v. OMo.218 There a State investigative commission advised 
four witnesses that they could invoke the privilege against self-incrimi~ 
ii.ation-which they all did-;-while in fact a, State statute existed 
conferring automatic immunity from prosecution (and thus preclud
ing 'an invocation ·of the Fifth Amendment privilege). The wi·tnesses 
were subsequently conV-icted for .contempt for failure to answer the 
questions. The Supreme Oourt unallimously reyersecl as to three of 
the defendants, stating that to sustain the conyictions would be "to 
sanction ·an indefensible sort of entrapment by the State-convicting 
u. citizen· for exercising a privilege which the State had clearly voId 
him was available to him." 21G The conviction of the fourth defendant 
was affirmed by an equally divided court, on the ground that he did 
not rely on the advice or determination of the -commission in refusing 
to answer a particular questiQn. 220 

The Raley principle was extended in Oow v. Lmdsiana to a. police 
chief trying to control a demonstration in progress. The defendant 
wasconvictecl for having paraded "near a building housing a court" 
with intent to interfere with the administration 'Of justice. The Su
preme Oourt construed the evidence as establishing that the police 
chief had given permission', which was relied upon by the demonstra.-

215 See Hall, IgltOl'a1wC anll Mistake in Ol'imina! LalD,33 Ind. L.J. 1, 25-27 (19'57). 
210 318 U.S. 189 (1943). 
011 Ill. at 197, 199. 
218 360 U.S. 423 (1959). 
2lD ld. at 438-439, 44'3. 
2.."0 Uoth Johnson. and Ralcl! refcr to the defpnse here as a forn! of entrapment. Although 

rrliallce on official misstatemcnt of law is related to cntrapment in that they share the 
tl!cmc that criminal conduct has been induccd by official action, the defenses dlO'er slgnlll, 
clmtly In tlint tl'ncentrtlllment involves gO\'crnmental activity of a much more active 
nature. creating the disposition in an othel'\vise innQcent person to commit a crime; \,fficlnl 
misstatement, on the other hand, ·contains no element of sollclt:ltlon or exhortatIOn to 
criminal conduct but consists of the comparatiYely passive con<;luct of furnishing an 
erroneous leI;a~ in'terpl'etatlQn, ' .. 
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tors, for the demonstration to take place across the street from the 
court;house. N'otwithstanding the subseqlient judicial 'determiuation 
that the demonstration was "near" the courthouse, the Court viewed 
the "on-the-spot permission"as an official interpreta:tion ,that across 
the street was not "near" the courthouse for this particular clem on
stration.221 Accordingly, it held that conviction amotmted tothe "inde
fensible sort of entrapment" present .in Raley-convictinO' a citizen for 
doing ,,:,hat the State had clearly authori~ed. T? the disse~ting jm?tices' 
complamt, among others,. that the polIce chlef could not authorize 
violations of his State's criminal laws, the majority answered tha,t it 
read the statute as containing this narroW regulatory discretion for 
purposes of a permissible peaceful demonstration, stating that it is 
"a far cry from allowing one to commit for example, murder, or 
robbery." 222 .. _ 

Raley was applied again in United States v. Laub,223 involving 
criminal charges arising out of area travel restrictions on travel to 
Cuba under a practice uniformly represented by the State Depart
ment as not £aIling within any criminal provisions. The Court ob
served that "( 0) rdinarlly, citizens may not be punished for actions 
undertaken in good faith reliance upon authoritative assurance that 
punishment will not attach .... We may not convict 'a citizen for 
exercising a privilege which the State clearly had told him was avail
able to him.' "224 Significantly, in Laub, the Court did not require 
that the reliance upon the official misstatement occur as a result of 
[I. direct imparting of a legal interpl'eta:tion by a representative of the 
State (as in Johnson, Raley, and OOW) , but deemed it sufficient that 
the defendant had relied on the existence of a well-known general 
position of the responsible official or agency.225 

The lower Federal courts have also l'ecognized the doctrine. For ex
ample, most l'ecently in United States v. BarkM'tJ.G the COUl't reversed 
the convictions of two vVatergate "footsoldiers" involved in the bur
glary of Dr. Fielding's office, because the trial judge erroneously pre
cluded the defendants from seeking to establish that they took part in 
the break-in while laboring under a good faith and objectively reason
able belief that their act, which had been ordered by a higher govern
ment official, was in fact authorized in the name of national security.227 

The above decisions stand for the general proposition that a de
fendant may validly assert a defense to a criminal prosecution where 
he had a good faith belief that his conduct was law+ul and he acted in 
conformity with and in reliance upon an official interpretation or state
ment of the law, subsequently determined to be erroneous. 

For the doctrine to apply, there must have been amlsstatement of 
law or other official conduct from which a misstatement can be inferred. 

!l::l aom Y. Louisiana, supra note 165. at 568-57!. 
"'''Id. at 569. '.rhe Court cited, in this regard, the 'Model Penal 'Code, Sec. 2.04(3) (b). 
2<0 385 U.S. 475 (1067). 
"'. J d. at 487. 
""" See also Unite(~ -State8 v. Pennsylva·nia Indu8. ahem. aOI'p., 411 U.S. 655, 670-675 

(197'3), affirmlng the reversal of a conviction because the trial 'Court had rpfused to permit 
the defendant to try to prove that it h'ad relied on a "long standing official administrative 
construdion" -of the auplicable statute. 

"'" 546 F.2d 940 (D.C. Cir. 1(76). 
:z; Spe also Unitecl State8 v. Flhrlichmam., 5.46 F.2d 910, 923-928 (D.C. Cir. 1(76), cert. 

denied, 431 U.S. 933 (1977), recognizing the defense in the natlonlfil security context but 
declining to apply ,it in ·the absence of any evidence that the defcndnnts' superiors-the 
Attorney General Md the Presidellt-,-specifically authorized the illegal break-in. 
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It. is not enough, for 'example,that there has been official awareness 
of illegal conduct coupled with acquiescence or failure to prosequte for 
a period of time.228 However, the misleading activity need not always 
take the affirmative form qI conveying false or incorrect information. 
In the context of the selective service laws, one court has held that the 
defense applies "where the local board, knowing full well that a regis
trant holds an erroneous impression of his rights or obligations in 
the ·selective service system, nevertheless fails to make any effort to 
correct the registrant's error or assist him in any way.229 

In order for the defense to be sltccessfully asserted, there must also 
be more than mere subjective misleading; the, reliance upon an official 
misstatement of law.must have been reasonable . .As stated in United 
States v. Lansing.~ 230 . 

(I) t is clear that more is required than a simple showing 
that the defendant waS as a subjective matter misled, and that 
the crime resulted from his mistaken belief. 

When a defendant claims, as does appellant here, that his 
criminal condllct was the result of reliance on misleading in
fOlmation furnished by the; government, society's interest in 
the uniform enforcement of law requires at the very least that 

. he he able to show thathis-reliance on the misleading informa-
tion was reasonable-in the sense that a pel'son sincerely 
desirous of obeying the law would have accepted the informa
tion as true,and would not have been put on notice to make 
further inquiries. . 

With respect to the' reasonableness of l:eliance, the Federal courts 
have generally held that a p'al'ty is entitlecl to rely upon judic~al 
orders entered :in his case ataH levels without fear of criminal pro
secution, if the act or omission pel,'lnitted therellnder is later deter
mined to be unlawful.281 However, as ,to lion-parties, thequestioll 
whether reliance is justified on lower court decisions is considerably 
more difficult. The Federd decisions, .albeit spal'se, seem to indicate 
that one not a party may not rely on a decision of a . lower court to 
justify his acts, even if he acted in good faith.232 It 'would also appear 
that the rule with respect to administrative decisions should be no 
differellt. . 

""BE.g., United State8 v. 'Soc01l1l-Vacltum Oil Go., '310 U.S. 150, 225 (1940); Times
Picayune Publi8hing Go, v. United States, '345 U.S. 594. 623-624 (1053). 

,!!2tJ United States v. T'lmmins, 464 F.2d 385, 387 (Oth 'Cir. 1972) (involving a registrant 
who wrote to hIs locnl board that, While he conslderec1 himself to be a consclentiolls objector 
on moral and religious grounds, he doubted whether he had the formal' qualifications 
necessary to qualify as a conscientious objector, after reading Form 150 sent to him by 
the local board). The holding in Timmin8 may well be uniquely confined to the selective 
service' system, based upon the 'afflrmative obligatIon of that partlClllar agency to assIst 
selecth'e .servIce registrants. But cf, Unitecl States v. Insco, 406 F:2d 204, 208-200 (5th 
Cir. 1074). ' 

"""'4:24 F,2d 225, '2'27 (9th Clr. 1970). 
<31'See United States v . .MimCIlSCO, 139 F.2d 90 (3d Clr. 194'3) ; United· States v. Polizzi. 

450 F.2d 880 (9th 'Cir. ,1971), rev'ng'SZS F. Supp. 222 (C.D. Ca!.). However, what would 
have been reasonable. rellance will not excuse crIminal comluct if the actor is bent on 
wronfldolng Rnd does not honestly believe that his conduct is' lawful. 'Cf., e.g.,' United State,q 
v. Pamter, 3l4o F.2d 939,943 (4th 'Clr.), cert. denied, 374 U.S. SSl (1963) and cases cited 
therein . 

.<:Ill See U11ited States v. Oalamaro, 1'37 F. Supp. 816-820 (E.D. Pa. 1956), rev'c1 on other 
grounds, 236 F.2d 182 (3d Clr');..afE'cl 3M U.S. 5:31 (1957) ; .Leon v. United States, 136 
A.2d 5'88. 590 (Mun. ct. ApI>. D.t:. 1957) ; see also State V. Stri.f}ylcs. 202 lowa 1'318. 210 
N.W. 137 (1926) ; but see Wilson V. Gooe/win, 201 Ky, 144, 163 S.W, 2d 309 (1942) : State 
v. StOIl.t, 00 OkIn. Crim. 35, 210 p:2d 190 (1949). cr. also United States v. Potts, 528 F.2d 
838 (9th Cir. 19751) (Cit banoh), refusIng to apply a decIsion overrullng a Urior restrictive 
Interpretation of a gun control statute retroactivel}', on the ground of lack of adequate 
notlec to l,lrevio\!1? viQI!J.tQrs, . 
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On the other hand, it is arguable that the requirements of "reason
able reliance" a·nd "good faith" belief in the legality of one's conduct 
should be dispensed 'with in the case of statutes and Supreme Court 
decisions; i.e., that these represent such authoritative sources of law 
that, so long as they remain in force, no criminal san;ctions should 
attach to a person whose conduct is in conformity therewith.23B A simi~ 
lar doctrine prevails as to State statutes and the decisions of State 
courts of last re30rt. For example, it has been held that in a situation 
where a statute repeals an older enactment, the charged act then occurs 
in conformity with the new Etatute, but the new statute is thereafter 
declared unconstitutional, the accused may successfully invoke the 
defense of official misstatement.234 Similarly, the defense has been ruled 
available for conduct occurring during the tenure of a decision by the 
highest court of a State interpreting a statute or holding it uncon
stitutional, notwithstanding .~ subsequent decision overruling the prior 
hlterpretation or holding of invalidity.235 

SECTION 50.2. APPLICATION AND SCOPE OF BARS AND DEFENSES' 

This section provides that the bars and defenses to prosecution set 
forth in this code are not exclusive,236 but the 8'eneral subject matters 
covered constitute bars or defense to prosecutIOns only to the extent 
described. In view of the decision not to codify general defenses, this 
section has a more limited utility. It is included, however, because the 
principle it states is needed to the extent the Code defines . special 
defenses and affirmative defenses applicable to specific offenses, as well 
as general and special bars to prosecution. . 

The standard here laid down for determining whether a particular 
defense-not specifically contained in the Code-may be mterposed 
is substantially similar in operation to that contained in the assimila
tive crimes section 237 for determining \"hen a State offense as opposed 
to a Federal offense applicable within the special jurisdiction of the 
United States applies. That is, if there is a defense or bar'toprosecu
tio;n set forth in the Code, that Dl'ovision is controlling to the extent 
that it is evident therefrom that Congress intended to reject variations 
of that defense or bar for application to the proposed Code. For exam
ple, section 1601 (c) makes it an affirmative defense to· a felony-murder 
prosecution that the death was a reasonably foreseeable consequence 
of neither the underlying felony nor 1~he particular circumstances 
under Which it was committed. In that context section 502 prevents, 
for instance, judicial development of a defense which would be simi
lar but would focus on the defendant's reasonable be1ief that no other 
participant was armed or intended to engage in conduct likely to' 
result III death or serious bodily injury, such as is fmmd in the New 
Yorklaw.238 . 

2,,, But see 18 U:S.C. 2520 which provid~s that a "good. faith 1'eliance on a court order 
or legislative authorization shall constitute a complete defense to any civil or criminal 
action brought under ... any ... laws." (Emphasis added.) 

2~1 See Claybook. v. State, 164 Tenn. 440, 51 S.W. '2d '499 (1932); cf. OIar/t v. ilnderson, 
502 F.2d 1080 (3d eir. 1974). 

'0:; E.g.,. Oommonwealth V. Tl'ousclale, 297 Ky. 724, l81 S.W. 2d 254 (1944); State v. 
O'Neil, 147 Towa 51'3, 126 N.W. 4'54 (1910); cf. also James v" United, States, 366 213 
(1961). However, some courts have created an exception to this doctrine where the comluct 
was Inherently "wrongful or immoral." See State v. Know, 186 N.W. 2c1 614, 643 ( (Sup. 
Section 502. Ct. Iowa, 1971). 

"'·This provision was adopted pursuant to the suggestion of thl) New York City Bar 
Assoriatlon's Special Committee. Hearings, p. 7707. = S~ction 1862 of the Code. 

208 See the discusslQn of ·section 1'601 (c), infra. 
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SUBCHAPTER B.-HARS TO PU-OSECUTIOH 

This subcl1aptel' establishes the two main bases l~pon which any 
criminal prosecution may be barred without l'egal'd fol' the mel'its of 
the case. , 

The fil'stof the two"sections (section 511) contains the statute of 
limitations for this title, describing the circumstances under which 
prosecution is barred unless formal charges are lodged within a cer
tain period of time after the'commission of the offense. 'While there is 
a statute of limitations of general applicability currently in title 18, 
there are numerous statutes of limitations of special appUcability 
scattered throughout title 18 and other titles oithe United States Code. 
A principal purpose served by section 511 is to have a uniform provi
sion for testing whether Federal prosecutions have been seasonably 
instituted. The section largely reflects (while simplifying) current 
law, but is also innovative in certain respects. " 

Sect.ion 512 describes the circumstances 1m del' which prosecution 
is to be barred because of the age of an offen del; at the time of the com
mission of an offense (the conduct nevertheless being cognizable under 
the juvenile delinquency provisions of chapter 36). The section differs 
significantly from current Federal law. ' 

SECTION 511. 'l'DlIE LIlIIITNrIONS 
1. In Ge·neral 

This section add1'~sses the problem of time limitations on the com-, 
mencement of prosecutions. Although not known t).t common law 
and depending on their existence £01' legislative el1actment,1 statutes 
of limitations are today a part of the criminal law of virtually every' 
State as well as the Federal government.2 

. The primary reasons for restrictions of time revolve around ac
ceptec1110tions that 'Prompt investigati.on and pl'osecution insure that 
conyiction 01' acquittal is fL reliable result and not the product of 
faded memory or un.available evidence; that time li~nitations may 
serve to encourage law enfor,cement authorities to expedite their in
vestigation and discovery of crimes; that, with certain exceptions 
inyolving particularly heinous offeTtses or offenses which are secretive 
in nature and thus difficult to discover, ancient wrongs should not be 
r~surrected; and that commlmity security and economy in the alloca
tIOn of enforcement resources require that most effort be concentrated 
on recent crimes.3 

Existing statutes in the United States Code dealing with time lim
itations on prosecution, of general application to civilian offenses, ap
ply not only to offenses of national scope, but also to offenses prose
cuted in enclaves under the Assimilative Crimes Act, 18 U.S.C. 13,4 and 
to offenses prosecuted under the District of Columbia Code.5 The Uni-

1 See Unitod. States v. Oad.arr, 197 U.S. 475, 478(1905) ; United. States v. Marion, 404 
U.S. 307. 317-318 (1971), ' 

~ Sec Worlrlng Papers, p. 281. . 
• Sec T01l88'ie v. United fJt'ates, 397 U.S. 112. 114-115 (1970) ; Working Papers. p. 2Rl 
'United States v. Andem, 158 F. 996 (D.N.J. 1908) ; Bee nlso section 1863 (VlolntllJ/: 

Stllte or Local Lnw In nn Enclave). 
8As'kins v. United State8, 251 F.2d 909 (D.C. Clr. 1958), cert, denied, 351 U.R. Oft!) 

(1959). 
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form Code of Military Justice carries its own provisions as to time 
limitations,S which proposed section 511 would not affect. Of course, 
nothing in such statutes of limitations as now exist or as are here 
proposed affects a defendant's right to invoke the constitutional guar
antees of due process and speedy trial as the basis for dismissmg a 
prosecution, even though timely commenced under the applicable stat
ute of limitations. 7 • 

Generally speaking, section 511 retains existing law in the area of 
statutes of limitations. However, it varies in some notable respects. 
First, the section vastly simplifies the present array oiFederal statutes 
prescribing differing limitations periods for specific crimes by reduc
ing the applicable categories to three: (1) offenses as to which no 
time limitation is imposed; 8 (2) all other offenses besides infrac
tions, as to which a five-year limitation appHes; and (3) infractions, 
which must be prosecuted within one year. 

Second, the .section contains a few provisions which are innova
tions, e.g., a provision stating that a prosecution may be commenced, 
for purposes of halting the running of the limitations period, by the 
filing of a complaint, as well as by an indictment or information, and 
a further provision defining the circumstances in which a prosecution 
for a lesser included offense is to be deemed timely commenced even 
if the period of limitation has expired,where the period has not ex
pired with respect to the parent offense charged. Third, the section 
revises to some degree present law regarding the suspension of the 
running ·of the statute of limitations because of the concealment or 
absence from the jurisdiction oithe alleged perpetrator of the offense. 
!e. Present Federal Law 

A. Period of Zimitations 
Current Federal law contains a single statute prescribing a general 

period of limitations and a myriad of statutes of specific application. 
18 U.S.C. 3282 is the statute of general application. Enacted in 1954, 

it states that, "[e]xcept as otherwise. expressly provided by law," a: 
prosecution for a non-capital offense shall 'be instituted within five 
years after the offense was committed.9 

18 U.S.C. 3281 deals with capital offenses and provides that an in
dictment for an offense "punishable by death" may be filed at any time. 
However, as a result of recent Supreme Court holdings,lO it is likely 
that, with but a single exception-Public Law No. 93-366 (88 Stat. 409, 
August 5, 1974) (defining the offense of aircraft piracy and authoriz
ing the death penalty therefor under a complex set of procedures) 11_ 

• See 10 U.S.C. 843. 
• See United States V. Marion, 8upra note 1, exploring the relationship hetween statutes 

of limitations and these constitutional rights. 
8 Also included in the category of offenses having no time limitation is the espionage 

offense described in section 1121 (a) (1). 
o The generally applicable period of limitations was originally two years and wns later 

increased to three years before being expanded to Its present term. See Working Papers, 
p.283. 

10 United States v. Jaclcsrl'n, '390 U.,S. '570 (1968) : Pope v. United States, .g~2' U.S. 65·1, 
(1968) : Furman v. Geol'gia, 408 U.S. 238 (1972) ; Grego ". Georgia, 428 U.S. 1.53 (1976). 

11 The Senate passed leglsl'ation in the !Y3d C(}Ugress to restore the dea:th penalty for 
certain offenses In a form designed to Cllre the constitutional flaws identified In the Jack
SOIt, Pope, and Fllrmancases. ::lee 120 Congo Rec. S 3821 (Mar. 13, 1974, daily ed.) 
(Senate passage of S. 1401). 
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none of the approximately fifteen ,death penalty provisions III the 
United States Oode is valid.12 

18 U.S.O. 3283 provides a five-year tinie period for the bringing of 
prosecutions for violation of the "customs" or "slave trade" laws. Since 
the period prescribed is the same as that under section 3282, the statute 
is superfluous. ' 

18 U.S.O 3285 provides that a contempt proceeding under section 
402 of title 18 must be instituted within one year of the act complained 
of.13 It also provides that such proceeding is not a bar to further pl'ose-
cut;ion for the same act.14 , 

18 U.S.O. 3286 is similarly directed to a single offense, and provides 
that a prosecution under 18 U.S.O. 2198 for seduction of a female pas
senger 'on board a United States vessel by an employee of the vessel 
shall be ,commenced within one year after the vessel arl'ivesat its 
port of destination. " 

18 U.S.O. 3291 provides that prosecutions for violations of national
ity, citizenship, and passport laws, or a conspiracy to violate such 
laws, shall ,be commencecI within ten years after the commission of the 
offenseP 

Section 19 of the Internal Security Act of 1950, 64 Stat. 1005, pro
vides a ten-year limitations period for prosecutions under the espio-
nage statutes, 18 U.S.O. '792-'794. ' 

50 U.S.O. '783 (e) provides that:a prosecution for an offense under 
that section, part of the Subversive Activities Oontrol Act, shall be 
instituted within ten years after the commission of theoffense. lG 

42 U.S.O. 22'78 provides a similar ten-year period for prosecution 
of restricted data offenses under the atomic energy laws, 42 U.S.O. 
22'74-2278. 

26 U.S.O .. 6531 provides thatprosecntiolls fo'1' violation of the in
ternalrevenue laws shall be commenced wit!lin, three years after com
mission of the offense, except for eight enumerated categories of 
offenses as to which a six-year lhnitations period is!macle applicahle.17 

17 U.S.O: 115 (a) proyides that no criniinal proceeding, shall be 
maintained under title 17 unless commenced within three years after 
the cause of action a;rose. The provision is applicable to false affidavits 
aiding a claim to cop;yright (17 U.S.C. 18), willful infringement of 

10 It may. however, be possible to contend that notwithstandlnj:\" the invalidity of the 
death penalty, the unlimited time period In existing statutes wlllch' formally carry that 
penalty remains applicable. See Goon v. United States, 411 F.2d 422, 425 (Rth Cir. 1969). 
noting but falling to 'resolve the Issue. Compare also United States y. McNallY, 48il F,2d 
378. 406-407 (8th Clr.) , cert. denied, 415 U.S. 978 (1973), with United States Y. Watson, 
496 F.2d 1125 (4th Clr.1973).· 

13 Section 402 of title 18 punishes ",mful dlsobedlencfl of any lawful district court 
order, proceSR. or writ when the act done Is also punishable as another criminal offense. 
Section 402 thus does not reach other dlso/ledience of court orders punishable as con
tern pt or contempts committed in the presence of the court. 

14 ~'his lattel' provision would seem to be unnecessary In view of court rulings that the 
Double .Jeopardy Clause of the Fifth Amendment does not prohibit prosecution for con
tempt and another substantive offense arising out of the same conduct. See Jltrney v. 
JfacGracken, 294 U.S. 125, 151-152 (1935); United States v. RollarBon, 449 F.2d 1000 
(D.C. Clr. 1971). 

15 The period was Increased to ten tears from three years In 1951. The specific offenses 
now covered by the ten-yn .. period 0 section 3291 are 18 U.S.C. 1423-1428 and 18 U.S.C. 
1541-1544. See Working : ~rs, p. 284. . 

,. Section 783 of title t, 'punishes a c(}Uspiracy or attempt to establiSh a totnlltarl(tll 
dictatorship under the <"'" 'antlon or contrQI 'of a fomlgn government or Individual, the 
communication of clas"lIle<l Information by an employee of the United States to a persoll 
known or helleved to be an ngent of a foreign government or member of any Communist 
organization, and the obtaining or receipt, or attempted obtaining or receipt, by an agent 
of a foreign government or member of any Communist organization from an employee of 
the United States of any such classified Information. 

17 See Working Papers, p. 290. 
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a copyright for profit (17 U.S.C. 104), and fraudulent notice of a 
copyright (17' U.S.C. 105). 

2 U.S.C. 455 (a), part of the Federal Election Campaign Act 
Amendments of 1974, prescribes a three-year statute of limitations for 
violations of Subchapter I of the F.E.C.A., as amended (2 U.S.C. 
431-442). 

B. Oontinuing offenses 
The concept of a continuing offense addresses not the question of 

the length of the period of limitations, but rather when it begins to 
run. Because the practical effect of a finding that an offense is continu
ing in nature is tQ extend the period within which a prosecution may 
be commenced, the courts have held that statutes of limitation gener
ally begin to run when the crime is complete i18 and that an offense will 
be treated as a continuing one only when the language of a statute or 
the nature of the offense itself compels the conclusion that Congress so 
intended.1D 

Congress has expresslY declared only three offenses to be continuing 
crimes. One stl.ltute, 18 U.S.C. 3284, provides that concealing the assets 
of a bankrupt or other debtor (i.e., under 18 U.S.C. 152) shall be a 
continuing offense until the debtor has been finally discharged or a 
discharge has been denied.20 The other enactments, 22 U.S.C. 618 (e) 
and 50 U.S.C. 856, deal with failures to register. Both provide that 
failing to register-in the case of the former, as a foreign agent having 
lmowleds-e of, or having received instruction or assignment in, a for
eign esp~onage system-shall be deemed a continuing offense for as 
long as sJ.ch failure exists. 

Despite the judicial policy in favor of "repose" 21 and the near pre
sumption against construingofienses as being continuing for statutes 
of limitations purposes, a number of offenses have been held to be con
tinuing crimes by their very nature. The foremost among these is a 
conspiracy which, the. Supreme Court has held, continues as long as the 
conspirators engage in overt acts in furtherance of their plot.22 Simi
larly, it has been held that possession of contraband offenses are con
tinuing crimes.2.~ And an indictment alleging a scheme to defraud by 
means of a false statement under 18 U.S.C. 1001 was held to charge a 
continuing offense.24 In addition the crime of an alien who "willfully 
remains" in the United States in excess of the time allowed in his con
dition~ll.anding permit, in violat~on. of .8 U.S.C. 1282 (c), is probably 
a contmumg offense for statute of lllUltatlOns purposes.25 

18 Pendergast Y. United States, 3'17 U.S. 418 (1943) .. 
,. See TOl/ssie v. UniterL States, supra note 3. at 112, 115. 
lID In G-Ilclie/mini ,'. Unitect States. 425 F.2d 439 (2d Clr.), cert. denied, 400 U.S. 820 

(1970), the court held that the rationale of this provision applied also to the situation 
where the bankrupt had wah'ed the right to a discharge. 

7l See. e.g., Unitel1 States v. SChUl·tOIl, 285 U.S. 518. ;;22 (1032) 
.. United States v. Kissel, 218 U.S. 601, 607 (1910); Brown. y. Elliott, 2115 US 392 

400-401, (1912); Toussie V. United States, 8upra note 3, at 112, 122; see also' Uniteci 
States v. Nowak, 448 F.2d 1:.>1, 139 (7th Clr. 11171), cert. denied, 404 U.S. 1039 (1972) • 

.. Von Eichelberger v. United StMes, 2li2 F.2d 184 (9thCir 1058) • 

.. /Jrc;mblctt y. Un,ited States, 231 F.2d 481) (D.C. Clr.), c~rt. denied. 350 U.S. 1015 
(1956); see also Umted States v. MOrrison, 43 F.R.D. 516, 519 (N.D. IlJ. 1967) (same 
holding as to fraudulent course of conduct under the SOCial Security Act, 42 U.S.C. 
408(c) ). 

"See United State8 v. Oore8, 356 U.S. 405 (1958) (so holding for nurposes of venue) ; 
see nlso United State8 V. Bruno, 328 F. Supp. 815, 825 (W.D. Mo. 1971) (holding that 
nnder 8 U.S.C. 1326, the crime of being "found" In the United States after having been 
deported Is continuous for so long as the aUen Is present within the country and is not 
discovered) • 
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The conrts have, however, rejected most attempts to classify offenses 
as "continuing.:' In Un#ed States v. Irvi11,e/ G it was held that a crime 
of wrongful withl:olding of a pension <;lid not continne, for statute of 
limitations pUl'poses, for however long the pension was withheld. The 
making of a false statement in an official proceeding, unaccompanied 
by an allegation of u scheme to defraud, has also been held not to be 
a continuing crime. An indictment for contempt in the presence of 
the court, pl~cclicated upon the making of a misrepresentation, has been 
ruled not to be a continuing offense, notwithstanding subsequent con
tinuous cooperation in concealing the scheme to which the misrepre
sentation related, although the court noted that had the indictment 
charged an offense of broader sweep, such as an obstruction of justice, 
then the scheme wodd have constituted a continuing offense.27 Finally, 
in TOU8sie v. United Statf-s,28 a divided Court held that failillg to regis
ter for the draft, as required within fi vo days after one's eighteenth 
birthday, was not a continuing offense under 50 U.S.C. App. 462(a), 
despite the existence of a longstanding Selective Service System regu
lation stating that the duty to register "shan continue at all times." 

O. Oommencement of prosecution 
(i) In generaZ.-Present Federal statutes and rules do not sepa

rately address the question. of when a prosecution is commenced for 
statute of limitations purposes, but the great majority of limitations 
statutes are worded so as to hinge thecommeilcement of prosecution 
to the l'eturn of an indictment or the filing of an information.20 The 
model;il view, however,. is to <;lefine c?mmencement as o~cur~in~ ns 
early as when process IS first Issued, I.e., when a complalllt IS flIed, 
rather than when an indictment or information is filed. 30 A partial 
reflection of this view is found in 26 U.S.C. 6531, applicable to internal 
revenue offenses, whjch provides that, i£ a "complaint is instituted" 
within the limitations period prescribed (i.e., either three years or 
six years, depending on the type of internal revenue offense), then 
"the time shall be extended until the date which is 9 months after 
the clate of the making of the complaint." 31. The courts have .ruled 
that, in order to toll the statute of limitations, the complaint must be 
valid, i.e., it must establish probable cause to believe the accused com
mitted an offense.32 

(ii) Lesser included offense8.-Rule 31 (c) of the Federal Rules of 
Criminal Procedure permits a finding of guilty of an offense neces
sarily included in the offense charged in appropriate evidentiary qir
cumstances. Out of this Rule arises the problem whether a conviction 
for a lesser included offense may be sustained where the lesser offense 

". u.s. 450 (1878\. Sec Br/clges v. Uniterl State8, 346 U.S. 209 (1!Hi3); ][arzani v, 
United, Stat08, 168 F.2d 133 (D.C. Cir.), aff'd by an equally divided court, 335 U.S. 895 
(1II4R). . 

"7 Penderga8t v. United States, sltpra note 18, at 418-421. Pe1UlergrJ.8t thns stands for 
the proposltlon thnt a criminal act which is transitory In nature cannot be extcnde(] over 
n period of time sImply because Its effects continue. See also Unitecl States v. Irtlill6, BUPI'II 
lIote 26. 

'" Supra note 3. . . 
, .. See, e.g., 18 U.S.C. 3282, which states that no person shall be "prosecuted, tried, or 

punlRhed for nny offense, not· capital, unless the indictment Is found or the informa
tion Is in~tltl1ted withIn five years .... " 

00 See Worklng'Papers, p. 287. 
m. A "complaint" is a written statement, given under oath lJe:ore a maglstt'ate, of the 

essentlnl facts constituting the offense charged. See Fed. R. Crlm.·P. 3. 
a, See Ja.be/L v. United States, 381 U.S. 214 (1965) ; Unitccl f$tates v. Bland, 458 F.2d 1. 

G (5th Cir.) , cert. denied, 409 U.S. 843 (1972). 
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is barred by the statute of limitations even though the charged, parent 
offense is not. The law in most Stat.e jurisdictions, as well as the Dis
trict of Columbia, is that a conviction under the lesser included offense 
in these circumstances will not. stand.s3 Although the. doctrine may 
work an injustice in some situations, the underlying rationale seems 
to be that to permit the opposite result would enable prosecutors to 
revive time-barretl offenses mcrelyby obtaining an indictment for a· 
greater offense. 

(iii) Time 'wften offense committed.-Aside from continuing offenses 
nncl the application of special provisions suspending the run
ning of the statute of limitations (e.g~, when a person is a fugitive), 
statutes of limitations normally begin to l'lUl when the offense is com
plete.34 In the internal revenue statutes, however,.Oongress has pro
vided that, in the case when a tax return is filed or a tax is paid before 
t.he statutory deadline, the limitations period begins to run on the 
date ,,,hen the return 01' payment was due (without regard to any ex
tension. of time obtained by the taxpayer) .35 These statutes are based 
on the desirability, for purposes of administrative convenience in 
criminal tax investigatioris, of a uniform expiration date for most 
taxpayers despite variations in the dates of actual filing.30 

. 

(iv) Extended period to commence new pTosecution.-Ourrent 
Federal. law contains two statutes designed to enable a prosecution to 
be reCOil1menced withln a reasonable time, without being subject to fl, 
challenge based on the statute of limitations, where the charges have 
been dismissed without prejudice either shortly before the statute of 
limitations is due to expire, or after it has expired. 

18 U.S.O. 3288 deaJ's with the situation where a defect in the charge 
is found after the period of limitations has run. It provides that 
whenever, in such instance, an indictment is dismissed "for any error, 
defect, 01' irregularity with respect to the grand jury," or an informa;.. 
tion is found "d~fective or insufficient for any cause," a new indict
ment may be returned within six months of the date of dismissal or, if 
no grand jury is in session when the dismissal occurs, within six months 
after the llext regular grund jury is convened. .. .. 

18 U.S.O. 32891S directed to the situation where the dismissal occurs 
before the limitations period has expired. It reiterates the language 
of section 3288 ~s to the types of dismissals covered and provides that;· 
if the dismissal occurs within six months of the date when the statute 
is due to expire, then a new indictment .may be brought within six 
months after the limitations period has run, as provided in section 
3288. . 

(v) Suspension of limitations.-Some Federal statutes provide for 
a. suspension of the applicable statute of limitations in certain 
CIrcumstances. . . 

a1 See Ohaifet;:J Y. Unitecl Stwtcs, 288 F2d 133 (D.C. Clr. 1960), rev'd in part but cert. 
denle'l on this· issue, 366 U.S. 209 (1961) ; A.8kin8 v. UnitecZ States, 8upra note 5; see also 
Working Papers, p. 297. . 

.. For example, 18 U.S.C. 3282 refers to 5 ye'lrs "after such offense shall have been 
committed." See also Pend'~rga8t v. Unite(/' States, supra note 18. 

35 See 26 U.S.'C. 6531 tlnd 6513 . 
• 6 See UnitecZ States v. Habig, 390 U.S. 222, 225-226 (1968). }la.big heW that, where an 

extension of time is secured but the return is tiled after the original statutory due date, 
the period of llmltations starts to run whim the return 10 tiled rather than on ~e d~te (but 
for the extension) when it was due. Otherwise, the limitation period would begin before 
the offense was even committed. 
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18 U.S.C. 3287 al?plies when the United States is "at. war." It pro
vides that at such tImes the running of any statute of limitations ap
plicable to enumerated categories of offenses 31 "shall be suspended 
until three years after the termination of hostilities as proc1aimed by 
the President .01' by a concurrent resolution of Congress." Enacted 
in the early 1940's, when the generally applicable period of limita- . 
tions. was only three years, the purpose of this statute was to prevent 
crimes related to the commercial aspects of the WIU' program, "com
mitted in the Imrly-burly of Wft.1'," from going unpullishec1,38 By Presi
dential Proclamation, hosti1ities with regard to World War II were 
declared terminated on December 31, 1946.39 The question whether 
section 328'7 applies only during a congressionally declared war seems 
never to have arisen. No repol'ted cases exist dea1in~ with its attempted 
application during the Korean or Vietnam conflIcts. . 

18 U.S.C. 3290 is another statute that, in e.ffect, suspends the penod 
of limitations. It states simply that: "No statute of limitations shall 
extend to any person fleeing from justice." A conflict in decisions has 
arisen over whether an intent to avoid justice is necessary for the 
statute to apply. '. 

The ambiguity derives from StTeep V. United, States ~o, the Supreme 
Court's only discussion on the subject. There the defendant, shortly 
arter his commission of the offense, was indicted by the State and fled 
to Europe, He was subsequently indicted by the.Federal government 
after the expiration of the normal period of limitation. The question 
was whether the trial judge had correctly declined to instruct the jury 
that, in order to find that the defendant had been fleeing from justice, 
it was necessary to show that he intended to flee from Fed,eml justice as 
opposed to the justice of the State. The Supreme Court sustained the 
trial court's refusal to give the instruction, holding that "it is sufficient 
that there is an intent to avoid the justice of the State having criminal 
jUJ.·isdiction over the same territory and the same act." 41 Thus the 
opinion did not directly confront the issue whethel' any intent to avoid 
justice is an element of the statute. The ambiguity with respect to this 
Issue stems from the Court's discussion-in dicta-as to whether the 
phrase "fleeing from justice" in the present statute is to carry the ~ame 
meaning

T 
as the phrase "fugitive from justice" in the extradition stat

ute,18 u.S.C. 3182, where an intent to avoid justice has been held not 
to be an element.42 

The Fifth, Second, and First Circuits, interpreting St1'eep, have held 
that section 3290, unlike the extradition law, does require an intent to 
avoid prosecution.43 On the other hanel, the Fourth, Eighth, and Dis
trict of Columbia Circuits adopt the view that an intent to avpicl 

31 I.e., (1) offenses involving fraud 'Or attemoted fraud against the United States; (2) 
offenses committed in connection with acquisition, handling, custody, control, or disposl· 
tlon of property of the United States; and (3) offenses committed In connection with 
the negotlatiol:\, procurement, award, performance, payment for, Interim financing, or 
termination or settlement of any contract, subcontract, or purchase order related to the 
prosecution of the war. 

38 See United States V. Gottfried, 165 F.2«l 360 (2d elr.), cert. denied, 333 U.S. 860 
(1948). 

20 12 Fed. Relr. 1. 
'·160 U.S. 128 (1895). 
<tId. at 135 . 
.. Appleyard v. U11ited Stutes, 203 U.S. 222, 227-229 (1906). 
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justice is not an element under section 3290, based on their contrary 
reading of the St1'eep decisions.H . . 

With respect to other issues, it is settled that, to constitute "fleeing 
fl;om justice," the defendant need not leave the State or district, but 
need' only depart from his usual abode and conceal himself.45 More
over, the flight need not occur after a prosecution has been commenced, 
if an intent to avbicl prosecution is present.46 There is a further con
flict, however, over the question whether incarceration in another 
State or country will trigger' the operation of section 3290.41 . 

In addition to section 3290, a special suspension of limitations sta
tute exists in 26 U.S.C. 6531 for internal revenue offenses. That enact
ment provides that the "time during which the person committing any 
of the various offenses under the internal revenue laws is outside the 
United States or is a fugitive from justice within the meaning of (IS 
U.S.C. 3290) shall not be taken as any part of the time limited by 
law for the commencement of such.proceedings." The courts have held 
that, with respect to the language dealing with absences from the 
United States, the statute is absolute, requiring no intent to avoid 
justice and extending to ordinary business and pleasure trips.48 . 

Another special suspension of limitations provision is contained in 
50 U.s.C. 783 (e). As indicated before, that statute provides a ten-year 
limitations period for certain criminal subversive activities. The final 
sentence of section 783 ( e) provides that. if; at the time of the offense, 
the defendant; is an officer or employee of the United States or an 
agency thereof, or of any corporation .the stock of which is owned in 
whole or in major part by the United States or an agency thereof, he 
may be prosecuted within ten years after he ·has ceased to be so em
ployed. In effect, the provision suspends the running of the limitations 
period for as long as the defendant is a Federal employee. 
S. The provisions of s. J437, aS1'eported 

Subsection (a) of section 511 states the general principle that it is a 
"bal; to prosecutIOn under any federal statute that the prosecution.was 
commenced after the applicable period of limitation." The section thus 

43 Donnell Y. United State8. 220 F.2d 500. (5th Cll'. 1056) : Brouse Y. United States, 68 
F.2d 294 (1st Clr. 1933) : Shirac~ v. l!'elTalldino, 486 F.2d 442 (2d Clr. 1973). In Donnell 
the court observed (229 F.2d at 564) : 

[Tlhe purposes the two statutes were designed to serve are entirely different. When 
one state Indicts a person then physically within -another state, It Is entitled to 
extradite him Immediately for trial, and It Is of no importance that the "fugitive" had 
been absent from the state of the indictment only one day for that state Is entitled 
to his return regardless of what tool; him away. 

But it would do violence to the reason and .purpose of section 3290 to hold that a 
person was "fleeing from justice" so as to suspend the running of the statute of 
limitations If lIe legitimately left .the district of the supposed crime or moved his 
home openly to another district, !>eing aU the while easily accessible to any officer 
who might have a warrant to serve •.•• 

'.' Bruce Y. Bryan, 136 F. 1022 (4th Cir. 11)05) ; Kinn ". Unitcc~ States, 144 F.2d 729 
(8th Cir. 1944), cert. denied, 324 U.S. 854 (1945) ; McGowen v. UniteeL States, 105 F.2d 
791 (D.C. Clr.), cert. denied 308 U.S. 552 (1939). ,n UnitecZ StMe8 eiD re~. bemaroi8 I'. Farrel, 87 F.2d 957 (8th Clr.), cert. denied, 302 
U.S. 'GSa (1937); Ferellee v. United States, 295 F. 850 (4th Clr. 1924) ; P?rter V. UnitecZ 
States,. 91 l!'. 494 (5th Cir. l898). . 

•• Strcep v. UniteeL State8, supra nQt(, 40. 
47 Compare Taylor Y. United States, 238 F.2d 259 (D.C •. Cir. 1950) and Jl[cGowen v. 

Unitec~ States, supra note 44, with UllitecZ States Y. I:felceckel', 70 F. 50' (S.D.N.Y.), cer, 
tlflcate dismissed, 164 U.S. 46 (181l6)' . 

,8 Unitecl States Y. Myersoll, 3G8 l!'.2d -393 (2d Cir. 1906), cart. denied, 386 U.S. 991 
(19fJ7). 

92-9.19 0 - 77 - pt. 1 - 10 
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a.pplies to prosecutions under any Act of Congress, with the exceptions 
stated in section 103 (i.e., statutes applicable. exclusively to the DIstrict 
of Columbjll;'~he Canal Zone Code, and the Uniform Code of Military 
Justice).49 The classification of the statute of limitations defense as a 
"bar to prosecution" (which term is defined in section 111) is intended. 
in the main, to c,ontinue existing law which, with a single minor excep
tion, requires the, ba.r to be raised either before or duPing the trial. 50 

A failure to assert the claim timely constitutes a waiver thereof so that 
the contention may not be first asserted on appeal or on collateral 
attack,51 This principle applies both to pleas of guilty or nolo con
tendere and to other trials.52 

The sole exception in existing law to the 'waiver principle arises 
where there is a verdict or finding or guilty of a lesser lUcluded offense 
which is alleged to be barred by the statute of limitations. In Askins v. 
United States, the court permitted the claim to be raised on collateral 
attack in this situation, despite the fact that it was not advanced either 
at sentencing or on direct appeal. 53 , 

Whatever the correctness of that result. there seems no reason to 
perpetuate this exception, to the' rule in light of proposed' subsection 
( e). That subsection would modify current substantive law regarding 
tlle timeliness of lesser included offense convictions by removing the 
bar of the statute of limitations for such convictions if, at the close of 
the evidence, sufficient evidence existed to sustain a conviction of the 
offense charged. In this context, It defendant may fairly be required to 
raise any statute of limitations objection to a lesser offense at the 
time the case js submitted to the fact-finder for decision, if not before, 
and the Committee intends to mandate thisprocedure. 
(i) Period of Limitations 

Rf'f'tion fill simplifies the neecUesslv confusing variety of limitations 
periods contained in current statutes'. Subsection (b) prescribes a uni
form period of five years for all offenses except Class A fe10nies,54 as 
to which no time period is applicable, and infractions, as to which the 
time for commencing prosecution is one year. The general period of 
limitations found in 18 U.S.C. 3282 is thus maintained and its appli
cability is expanded in the subject bill by the removal of a number of 
specific exceptions. One advantage flowing from this simplification 
will be the elimination of some litigation with respect to whether or 
not a particular offense is of a type to which a special period of limita" 

,l9 The Canal Zone Code and the Uniform Code of'MiUtary Justice hltyc their own pro
Ylslons ItS to statutes of limltlttlon. See 6 C.Z.C. 3361-3664; 10 U.S.C. 843. 

,. See Fed. R. Crlm. P. 1'2 (b) (2). Normally, the claim must be raised before trial. 
Howcyer, It court may permit the claim to be mltd.; thererrfter for' crruse shown. 

01 See generally Davis Y. Unite{/, States, 411 U.S. 233 (11973) ; see also Askins v. Unite{/' 
States. supra note 5: United States v. Gelb, 175 F. SujJp. 267, 270 (S.D.N.Y.), aO"d, 269 
F.2d 675 (2d Cir.), cert. denied, 361 U.S. 822 (1959) ; ForthojJer v. SWOfl~, 103 F.2d 707. 
709 (9th Clr. 1939). ' 

.. See cnses In note 51, 8tt/Jra • 
•• SlIllra note 5. Althoug-h tllere are few decisions on the 'point. it seems clear that It 

person may. as a result of legitimate 'plea bargaining, Yalidly waive a statute of lilllita
tions claim and plead guilty to an oO'ense whlC'h otherwise would be subjec:t to ~tatute 
of limitations challenge. See Unite{/, States Y. Wild, lY51 F.2d 418 (D,C. Cir. 1977), and 
authorities cltetl therein. This possibility Is explicitly recognized under the Uniform Code 
of Military Justice_ See Manual for Courts-Martial, par. 74 (11). 

"'Espionage as described In sec. 112'1(n) (1) Is treated for these purposes as a Class 
A felony. 
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tions attaches.55 Although the generalization of the five-year period in
creases the time as compared to present law within which certain in
ternal revenue, election, and copYl'ight prosecutions may be brought,56 
its principal effect is to reduce the limitations interval applicable under 
current statutes to some internal revenue offenses (presently six 
years), and to certain nationality, citizenship, espionage, subversive, 
and atomic energy offenses (presently ten years). 57 '1.'he Committee 
believes that there is no justification for a. difference in the length of 
the applicable limitations period between these offenses and other non
capital crimes. Five years is ordinarily sufficient to complete an inves
tigation of any suspected wrongdoing, and the proposed provision of 
this section allowing the filing of a complaint as a means of commenc
ing a prosecution further insures that the government will have ample 
time in which to prosecute offenders to whom its investigations lead. 
Where special factors are present, which frustrate the policy underly
ing the statute of limitations, or which warrant different· treatment, 
other provisions 'of this section are available (relating to continuing 
offenses, special time limitations, and suspension of limitations) the 
effect of which is to extend the applicable period. Barring the presence 
of any of these factors, however, the Committee perceives no reason 
for disparate intervals within which prosecutions for non-capital 
offenses other than infractions may be instituted.58 . 

.Although not excepting misdemeanors from the five-year period,59 
the Committee considered that for infractions, which are punishable 
by no more than five days in prison, a lesser limitations period of one 
year is appropriate. A similar judgment was made inS.l, as originally 
introduced in the 93d Congress.60 

Under subsection (b), a prosecution for a Class A felony may be 
commenced at any time. This continues the policy in 18 U.S.C. 3281 
that rejects limitation periods for the most serious category of offenses, 
the heinous nature of which outweighs the normal considerations in 

53 See e.g., UnitelZ State8 Y. Novcck, 271 U.S. 201 (1926); UnitclZ Statc8 ,'. Schartoll, 
supra note 21. Of COUrse, litigation of this nature wlll still arise with respect to 
the application of other subsections dealing with speclnl lhnitations periods. continuing 
offenses, and suspension of· limitations. See subsections (e), (el). and (g). Subsection (c) 
was adopted pursuant to the recommendation of the New York City Bnr Association's 
Special Committee. See Hearln)::s. P. 7708 . 

•• See 8upra, 2. P"c8ent Federal Law. As to the election offenses, the Special Prosecu
to in his October 1975 Report recommendecl a rppeal of the 1974 provision shortenln):: the 
period of limitations of three years. The Report observed (p. 148) : "It IR often difficult. 
in denllng with whlle-collnr crime generally, to uncover violations and bring violators 
to indictment even within the normal 5-yearperlod. The difficulty In{!reases when cam
paign-law violators, including 'both givers and receh'ers of contributions, make efforts ro 
conceal the illegal nature of their activities. as Illany did In the 1972 oompalgns. Under 
such circumstances. with a 3-year statute of limitations. the chances are excellent that 
many violations will be barred from prosecution by the time they nre cUseovered. Another 
ndvantage of a 5-year IImltation period is that It' permits a new Administration to pros
ecute violations that might have occurred any time during the prevlons President's 
I,nst term of office, making it impossible for the' pre"ious Administration to cover up itH 
election violations and bar pursuit of those crimes by a New Administration circnmscrlbed 
by the sh'ort, 3-~'ear limitations. No cOII\'lncing reasons have been advanced for granting 
this special privilege to Federal canclldates. find the statute should be amended to readopt 
the 5-yenr perioe! now appllcnble to all other persons in the criminal code." . 

07 Supra., 2. Pre8cnt FCl/eral Law. ,. . 
'" This type of approach was endorsed by the American Bar Association's Section of 

Criminal Law. See HearJn)::R. p. 5800. . 
,. The treatment of mlsc1emeall'orseqnnlly with felonies for statute of limitntlons pur

poses is generally consistent with existing law, see 18 U.S.C. 3282, although several cur
rent statutes prescribe lesser Ilmitations periods for misdemeanor offenses. See 18 U.S,C. 
2198, relating to seduction of a female passenger on a vessel (one ~ear) ; 17 U.S.C. 18,104, 
and 105, relating to various copyright offenses (three years). · .• :he proposal to have a 
lesser period of IImltations for misdemeanors was widely criticized. See, e.g., Hearings, 
pp. 1402. 1613. 1699.~494. 

00 See Section 1--3Bl(c) (3). 
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favor of repose.61 Under the proposed Code, there are four offenses 
that will have no period of limitations. They are: (1) Murder (section 
1601) ; (2) Treason (section 1101) ; (3) Sabotage (section 1111) ; and 
(4) Espionage (section 1121). The treason and sabotage offenses are 
deemed Class A felonies only in certain circumstances, so that, in order 
for the unlimited time period to apply, the indictment would have to 
charge the offense in its Class .A. felony form. . . 
(ii) ']'ime When Offense OomJlnitted (Oontinuing 0ffen8e8) 

Subsection (d) of section 511 is directed primarily to the doctrine of 
continuing offenses and is intended in nearly all respects to codify exist
ing hl\Y. Rather than dealing with the issue of continuing offenses sep
arately, however, this provision treats continuing offenses as a special 
case with respect to the broader question of when an offense is deemed to 
be committed for purposes of the statute of limitations. Thus, pura.
graph (1) states the general rule that, except as otherwise provided by 
statute, for purposes of this section the commission of an offense 
occurs, for an offense other than a continuing offense, on the occurrence 
of the last remaining element of the offense. This codifies the principle 
that the limitt:!.tions period normally begins to run when the offense 
is first complete.62 The exception for situations "otherwise provided 
by s~a~ute" is designed to leave intact the s:pecial.in!er~al reveI?-ue 
prOVISIOns that compute the commencement of the lImItatIOns perIOd 
from the date an income tax return or payment was due, rather than 
on the date the return was filed or the payment made.63 

Paragraph (2) provides that, for purposes of this section the com
mission of an offense occurs for a continuing offense involving: (A) 
criminal conspiracy, on the day of the occurrence of the most recent 
conduct to effect any objective of the conspiracy for which the de
fendant is responsible, or on the day of the frustrat.ion of. t.he last 
remaining objective of the conspiracy, or on the day the conspiracy 
is terminated or finally abandoned; (B) a failure, neglect, or refusal to 
register, on the day the person registers as required, or on the date the 
duty to register ceases; or (C) a prolonged course of conduct which 
the statute plainly appears to treat as a continuing offense, on the day 
the course of conduct terminates. 

Subparagraph (A) is designed to embody the Supreme Court's 
often declared doctrine that a criminal conspiracy, because o£ its 
inherent nature which "clearly contemplates" a prolonged course of 
action,64 exists for so long as the conspirators engage in conduct in 
furtherance of their scheme.65 

The phrase "conduct . . . for ·which the defendant is responsible" is 
intended to reflect the essential conspiracy notion that· a person is 
responsible not only for his own conduct but for the conduct of his 

01 The New York City Bar Association's Special Committee on the Proposed New Federal 
Criminal Code specHlcally approved this pollcy with respect to prosecutions for murder 
While expressing no opinion on It with regard to the other capital olrenses. See Hearings, 
p.7708. 

02 See 18 U.S.C. 3282; Pondergast Y. United State8, supm note 18. o. See 26 U.S.C. 6ii'3'1 oIlncl 6513 anel discussion supra, pp. 79-80; see also United states '{. 
Habig, supra note 31l, which We Committee endorses . 

.. TOl/sBie v. United. States, supra. note 3 . 

., See, e.g., Fis1Viclv Y. U'Il,ued State8, 329 U.S, 211. 216 (1946). and cases cited therein; 
Grunewald v. United States, 353 U.S. 391, 396-397 (1957); TOl/BSill V: United State8, 
8upra note 3. This doctrine as stated, of course, applies only to cousplracles which require 
the commission of an overt nct, such ns the offense defined in section 1002. 
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coconspirators in aid of the conspiracy. Thus, the time when the 
applicable period of limitations begins to run as tOIL person charged 
with conspiracy is not from the date of his last conduct in furtherance 
of the illicit scheme, but from th,e last such conduct for which he is 
responsible.G6 The phrase "conduct ... for which the defendant is re
sponsible'~ is also int.ended to take account of the situation where an in
dividu!J,I's membership in a conspiracy has ceas,ed (e.g., by with
drawal) even though the conspiracy itself continues. As to such a 
person, the statute of limitations commences to run as of the date 
when. his own membership in the conspiracy ceased.61 

The final clauses of the subpal:agl'aph, relating to the situations 
where the last remaining .objective of the conspiracy has been frus
trated or the conspiracy has been terminated or abandoned, are in~ 
tended to deal with the not infrequent circumstances where a criminal 
conspiracy is terminated before fulfillment of all of its objectives. In 
such a case, the applicahle period of limitations 'begins to run when 
the conspiracy itself 'was frustrated or abandoned. 

Subparagraph (B) applies to offenses of failure, neglect, or refusal 
to register and provides, in effect, that the period of limitations does 
not start to run with respect to such offenses until the person registers ' 
as required or the duty to register ceases. This subparagraph is a con
tinuation of existing statutory law, which finds its basis in the fact 
that crimes of non-registration are, by their very nature, among the 
most· difficult to discover and are, therefore, appropriately subject to 
a more lengthy period of limitations than other crimes. Examples of 
offenses of this title to which this provision applies are: (1) failing to 
register as a person trained in a foreign espionage system (section 
1126 (a) (~» and, (2) fa,iling to register as a foreign agent (section 
1127 (a) (1». The subparagraph also applies to offenses outside this 
title, such as failing to register as an alien.6s 

It is appropriate to note here that an exception to section 511 has 
been . prov~c~ed in the conf?rmi:ng. amendr~:lents fo~ . the offense. of 
evadmg mIlItary or alternatIve CIVIlIan serVICe by fallmg, neglectmg, 
or refusing to register for military service (section 1114(a) (1) (A). 
The conforming amendment essentially provides that a person who 
refuses to register under the selective service laws shall, llotwithstan,d
ing the provisions of section 511, be subject to prosecution only until 
he reaches the age of 26 or until five years have passed since he was 
first required to register, whichever is the later. This provision con
tinues in a som~what modified form the' decision of the Oongress, as 
expressed in 50 U.S.C. App. 462(d), to correct the inequitable result 
reached by the Supreme Oourt in TOU8sie v. United States.GO In that 
case, the Court, absent express statutory language, construed the law 
punishing failure to register for the draft as not creating a continuing 
offense and thus held that a person who failed to register as required 
within a short period after his eighteenth birthday couldllot be prose-

GO United States v. Novak, supra n'ote 22. . ' 
01 Unite!t States v. Borelli, 336 F.2d 376, 388-390 (2d Clr. 1964) ,cert. denied. 379 U.S. 

960 (1965) ; see also Hy(le V. United States, 225 U.S. 347, 369-370 (1912) ; Unite!l Statcs 
v. Heckman, 479 F.2d 726. 729 (3d Cir. 1973) ; cf. United States v. Etheridge, 424 F.2d 
951. 964-065 (6th Clr.), cert. granted sub nom. Bostic v. United State8, 400 U.S. 091 
(1970), writ dismissed as improvidently granted, 402 U.S. 547 (1971). 

""8 U.S.C. 1302, 1306(a) . 
.. Supra 'note 3. 
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cuted more than five years thereafter (i.e., beyond the age of twenty
three), eventhough he was subject to the draft Ulltil the age of twenty
six. As stated above, the difficulty of discovering non-registration 
offenses makes inappropriate the application of the five-year period of 
limitation. At the same·time, it is the Committee's determination that 
the provisions of 50 U.S~C. App. 462 ( d), permitting prosecution of the 
non-registrant until his thirty-first birthday establishes an Uillleces
sarily long period of limitations for the purp~ses of the criminal law. 
The Committee considers that the eight-year period provided by the 
conforming amendments allows sufficient time in which to discover 
the commission of the offense and to determine whether the non
registrant should be prosecuted. The alternate. period provided, i.e., 
five years after the individual is first required to register, is designed 
to apply to individuals such as l'esidentaliens who first enter this 
country, and thus are first subject to a duty to register, when they are 
between 21 and 26 years of age.70 

The final subparagraph states familiar doctrine. The inclusion of 
the term "plainly" is meant to prevent courts from too readily con
struing offenses as "continuing" and thereby thwarting the policy of 
repose underlying the uniform statute of limitations. The requirement 
t,hat the purpose appear in "the statute" rather than, for ,example, 
in a regulation, is also consistent with existing law and further limits 
the scope of the continuing offense concept. The standard adopted by 
the Committee is intended to be substantially equivalent to the one 
utilized by the Supreme Court in TOU8sie, supra.71 

. 

[S]uch a result [i.e., that a particular offense is continu
ing] should not be reached unless the explicit language of the 
substantive criminal statute compels such a conclusion, or 
the nature of the crime involved is such that Congress must 
assuredly have intended that it be treated' as a continuing 
one. '. ' 

Although the Committee anticipates that not many offenses will 
satisfy the criteria in this final subparagraph and thus be deemed 
"continuing," there js no intent to apply a more stringent standard 
than presently is in force. Therefore, offenses which have been judici
ally interpreted as continuing under current law and which are carried 
forward in the proposed Code should also be deemed to qualify for 
such treatment under this provision. Examples of such offenses are 
an alien being present in the United States after having been deported 
(section 1211 (a) (4) ,.2 and possession of contraband offenses, such 
as possession of a prohibited object by an inmate of an official deten
tion facility (section 1314(a)(2» and possession of burglar's tools 
(section 1715).73 Similarly the Committee contemplates that offenses 

<0 It Is releyant to note that mal;ing nonregistration offenses "continuing" does not 
violate the Fifth Amendment privilege against compulsory self-incrimination. If the 
Inltlai registration requirement is valid, then providing for a continuing crime of fulling to 
register does not Increase the penalty for the original failure and thus does not compel 
Incrimination. See TOl/ssie v. /:'nite(l States, sllpm note 3, at 133-134, (White J. dissent
Ing) ; cf, also United State,~ v. Sacco, 428 F.2d 204, 271 (9th Clr,)' cert, denied; 400 U,S, 
003 (1970). The majoritY in 7'oll8sie pointedly did not seek to justffy their result on Fifth 
Amendment grounds. 

71 :197 U,S, at 115. The Committce believes thut under the Toussia test the offense at Issue 
should ha,oe been held to be continuing In nature. 

72 See United States v. BrltnO, supra note 25, 
73 See generally Von Elichelberner v. United States, supra note 23. 
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outside the proposed Code which have been ruled to be "continuing" 
will retain that status under this provision.74 

. . 

(iii) S pedal Time Limitations 
Subsection (c) of section 511 extends time limitations for certain 

offenses by up to three years beyond the normal period of limitations. 
The offenses to which the special limitations period applies under this 
subsection involve. fraud, concealment, or an opportunity for conceal
ment of the crime, and are of. a type generally treated as continuing 
offenses under current law. . 

. A provision similar to this subsectjon was contained in S. 1, as orig
inally introduced,75 and in the Final Report.76 The theory underlying 
this approach is that certain offenses, the discovery of which is more 
difficult than for ordinary offenses, warrant a longer statute of limi
tations period but not a period as potenti,ally long as that for a con-
tinuing offense. . 

The subsection provides that even if the applicable period of limi
tations in subsection (b) has expired, if not more than three years 
have passed since the date of expiration, a prosecution may neverthe
less be timely commenced, (l)fo1' an offense of which a material ele
me~t is fraud or a breach offlduciary obligation, within one year after 
the facts relating to the offense are known or should reasonably have 
been known by an. official of the United States charged with there
sponsibility to act in the circumstances,77 w~lO is not an accomplice in 
the offense; (2) for .an offense based on official conduct in office by a 
public servant at any time when the defendant is a public servant or 
within two years after he ceases to be a public servant; and (3) for an 
offense based on concealment of assets of a bankrupt or other debtor, at 
any time until the debtor has received a discharge or a discharge has 
been denied. 

Offenses involving fraud or a breach of fiduciary duty are typically 
concealed offenses where the opportunity for discovery· is reduced as 
compared with the ordinary crime. Current Jaw· has recognized the 
special nature of such crimes by, in some instances, deeming them con
tinuing offenses,78 and in others by legislatively extending the appli
cable period of limitations.7D 

Offenses based on official conduct in office by a public servant 80 are 
also crimes in which discovery may be difficult while the culprit re-

7< See. e.g., Ullitad States v. Guertler, 147 F.2d 796 (2d Cir.), cert. denied, 325 U:S. 879 
(1945) (failure to notify one's local selective sNvice board of a change of address under 
50 U;S.C. App. 462); see also 8 U.S.C. 1306 (b) (failure of l!lien to notify Attorney 
General of chanj:e of address) .. 
7OSees~ction 1-3B1 (1) and (2). 
76 See Final Report. § 701 (4). 
'/7 The clause in this subsection reading' from "the f.ncts relating" through "in the cir

cumstances" is derived from 28 U.S.C. 2416(c)t providing for the tolling of the period 
of limitation in clYIl actions brought by the Uniteo States. 

7B Bramblett y. Uniterl States, sl/pra note 2.1. 
71l "\n exaniple is 26 U.S.C. 6531. which describes several Internal Reyenue offenses 

pxcepted from the basic three ~'ear period of limitations. See also Working Papers. pp. 292. 
2!H-05. The Committee intends to perpetuate the holding of UniterZ States Y. Scharton, 
HI/pra note 21, that the offense of eYacling or attempting to evade taxes does not Involve 
"fruud for the purpose of determining the limitntlons period for prosecution. Consequently. 
the pcrio(] of limitation for an offense under section 1401 (Ta., Evasion) will he five rather 
than eight years. Thpre is 110 intention. howC\'er, to change what we view to be the correct 
result nnder 26 U.S.C. 6653(h), that a conyiction for nn appropriate tax offense collaterally 
estops the taxpayer from denying the occurrence of fmud under section 665!l(b) and 
6iiOHc) of Title 26. See A1/W8 Y. OOlll-missioner, 43 T.C. 50 (1964), aff'd. 360 F.2d 358 
(4th Cir. 1965) ; OOllsicline v. Oommis8ioner, 68 T.C. 52 (1977). 

50 The term "public servant" is defined in section 111. 
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mains in office and thus in a position to hinder investigative efforts. 
One present statute, applicable to cl'imimLl subversive activities by 
Fedel'l.il clmployees, deals with this problem by, in effect, suspending 
the running of the limitations period for however long the offender 
remains a Fe~era.l employee.81 Paragraph (2) herein generalizes from 
the policy inli~l'ent in this current statute, but ad. opts the less drastic 
solution of protiding an extended period of limitations.82 

An offense based on concealment of assets of a bankrupt or other 
debtor is presently a continuing offense until the debtor has received 
a discharge or a discharge has been denied.83 Since this particular 
offense is like the general category of offenses in paragraph (1), it is 
deemed appropriate for inclusion in this subsection.84 

The restriction upon the extension of the period of limitations under 
this subsection to a maximum of three years in effect ackn(}\v]edges 
the application of the policies favoring repose that underlie the basic 
prescription of a statute of limitations. 

Thus, while oi1'enses involving fraud 01' an opportunity for conceal
ment are admittedly more dHhcult for law enforcement authorities 
to unearth, it is not thought api)ropriate to I'espolld to this problem 
by granting what may amount to an unlimited extension of the applic
able period of limitations-for example, by treating such o:fi'eI).ses as 
"continuing," 01' by sus'penc1ing the period of limitations, until (in 
either case) the offense IS discovered. Rathel', the Committee believes 
that providing an extended period fOl'prosecution of up to three 
years will enable nearly all such offenses to be prosecuted, while still 
lllsUl'ing' that those values inherent in the adoption of a fixed limit a
tion period are preserved.85 

(iv) 0 O1rIIJMrwemen,t of Pro8eoution 
Subsection (e) of section 511 defines thc.timc when a prosecution is 

commenced. The fil'st sentence, like most modern proviSIOns, provides 
that a prosecution is instituted upon the filing of a complaint before u. 
judicial o'fliccr empowered to issue wurrants, as well as by the tradi
tional methods of indictment or information;86 Permitting prosecu
tions to be commenced by the filing of It complaint will enableprosecu
tors to avoid running afoul of the limitations period when a crime is 
discovered shortly before the applicable period is clue to expire, and 
there is no ~rnnd jury in session 01' it is impracticable 01' inconvenient 
to present tIle case to a grand jury within the remaining time. As indi
cated previously, a similar pl'o,?ision already exists with respect to 
internal revenue offenses,87 Unlike an indictment, where the existence 
of probable cause is presumed, in order to qualify as a menns of com
mencing a prosecution and thereby stopping the running of the statute 

a150 U.S.C. 783(e). 
a'See Working Papers, p . .396. This rupproach was approved b:l' the New ~ork City Dar 

ASR(wlntlon's Special Committee on the Proposed New Federul Criminal Code. Hearings, 
p.7708. 

a3'18 U.S.C. 3284. 
a4 Tile Committee- Intends that the holding In GMllielmini v. United States, 8upra note 19, 

thnt lR U.S.C. !l2R4 IlJl\IUe!\ nlRo to Hill ~\t.nl\t\on where the bankrullt has waived his l'lght 
to n el\srhnrge, be perpetuntecl I))Hler thi~ l.nrn/:rllflh, 

ao E.g., thnt the trlnl Yerdlct Is a reliable result and that the law enforcement authorities 
are e'lwolirn/:ed to expeditiously Inv~Ktll(n te crimps. 

86 Tile absence of such .n, provision In the original S. 1 was regarded IUS a defect by the 
New York City Dnr Assoclntion's :::Ivel'lu! Committee Oil the lll'opo~ed new Federal Crlmlnul 
Co:le,. S~e Hl'nrlngs, p. 7708, 

S't See 26 U.S.C. 6531. 
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of limitations, the Committee mtends that-as under current law~the 
complaint must be ,valid, i.e., it must establish probable cauSe to be-
lieve that theacGusecl:committed the offense. 88 _ 

The fh-stsentence of subsection (e) also provides that commencement 
of ~rosecution for an offense shall be deemed commencement of prosp-
cutlOn for any necessarily included offenses. The purpose of this provi- _ 
sion is to insure that tt conviction for a lesser included offense will not 
be silbject to challenge on statute of limitatioi1~ grounds where, at the 
time the prosecution ,vas begun for the present offense, the period of 
limitation had not expired with respect to the lesser offense, but it had 
expired at tIre time -of conviction. Tl1e problem of how to deal with 
lesser included offense convictions arising from a prosecution fou a 
parent offense begun after the -period of limitation has expired with 
respect to the lesser offense is addressed in the next sentence. 

The second sentence is -an innovation and represents a departure 
from present law. It provides that a prosecution for an -offense neces
sarily included in the offense charged shall be deemed timely com"' 
menced, even if the applicable period of limitations has expired, if as 
to the offense charged the'period of limitation has not expired and 
there is, "after the close of the evidence at the trial, sufficient evidence 
as a matter of law to sustain a conviction of the offense chal'ged." The 
purpose of this provision is to afford a fair standard fol' determining _ 
the timeliness of prosecutions for included offenses as to which the 
period of limitation has expired, but where the prosecution for the par
ent offense charged was timely. Existing law has treated convictions 
for such lesser included offenses as out of time, principally predicated 
on the notion that to hold otherwise would permit prosecutors to revive 
stale charges for included offenses merely by the device of causing a 
proscecution to be commenced for the pare:nt offense.s9 "While the Com
mittee agrees that such an opportunity for bad faith resurrection of 
prosecutions ought not to be allowed, permitting defendants to over
turn their convictions of lesser included crimes where the prosecution 
of the parent offense was not a pretext seems equally unjustified. The 
standard proposed by the COlmnittee balances these interests by pro
viding that the included offense will be deemed timely commenced only 
if there was sufficient evidence, at the close of the case, to support as 
a matter of law a conviction for the offense charged. A substantially 
identical provision appeared in the Final Report.Do 

( v) EmtendedPe?-iod to OO1nmenae N e~o P1'oseautiQn 
RnhsrrtiOl1 (f) of srrt.ion 511 essentially codifies and consolidates 18 

U.S.C. 3288 and 3289.91 The subsection provides that if a timely pros
ecution is 4ismissed for any "erl'or, defect, insufficiency, or irregularity, 
a new prosecution may be commenced within six months after the dis
missal becomes final even though the period of limitation has expired 
at the time of the dismissal or will expire within six months thereafter." 
By affording a uniform six-month interval to commence a new prose
cution -after a dismissal beco.mes final, the subsection corrects a dis-

as See Jaben y. United 'States, 8llpnz, note 3'2. • 
811 Soe 4s7.it/R Y. T7nited State8, supra note 5; Working PlIJpers. pp. 297-298. 
90 Section 701(6) (b) (I). Such a standard was re/!urded as "appropriate" by_ the New 

York Cily Bar A~Boclatlon'8 Special Committee on the Proposed New Federal Criminal 
Corle. R~" FT en rl ngR, p. 770R. 

91 See discussion under this sectl'on of PI'e8ent FederaZ [,aw, sUJpra. 
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parity in existing law under which,.i£ the dismissal takes place within 
six months of the date when the statute of limitations is due to expire, 
the government has until six months after the expiration date (not the 
date of dismissal) in order to begin a new prosecution; The Oommit
tee intends that present law be followed with regard to whether a dis
missal was for "any error, defect, insufficiency, or irregularity.'.' 92 
(vi) Suspension of Lilmitations 

Subsrction (g) of sectIon 511 provides that the "period of limitation 
does. not run while the person whoconnnittpcl or who is criminally 
liable for an offense is absent from the United States or is a fugitive." 
With respect to the concept of domestic fllgitivity, the Oommittee, be
cause of the still unsettled construcion.of the present "fugitive" statute, 
18 U.S.O. 3290, has decided not to attempt a more precise definition 
of domestic fugitive status, instead leaving the matter to further case 
development. In' general, the Oommittee believes that an intent to 
avoid justice is an integral element ·of fugitivity. However, the1.'e 
should be an exception when an individual cannot, because of objec
tive factors such as the lack .of an ascertainable place of work or abode; 
reasonably be located within the United States. To be sure, the govern
ment may,if it knows the identity of an offender, cause a complaint 
to be issued and thereby stop the l'lUluing of the limitations prriod,03 
but inability despite reasonable ·diligence to locate a suspect will often 
prevent identification (e.g., in. a lineup) necessary to establish prob
able cause. Moreover such absence prevents the opportunity for ques
tioningand in certain circmnstances for a personal search, both of 
which may further theinvestigation of a crime. . 

Because the govEil'l1ment will Le cOlltending that the statute or 
limitations ,,:as tollE'c1, it has the b1ll'clen of pstahlishing the defendant's 
absence from the United States or his fugitivity.94 . 

Because of the difficulties of international extradition, this subsec
tion treats absence from the country, for whatever reason or duration, 
and regardless of whether an individual's whereabouts are known, as 
halting the rnnning of the applicable perioo of limHation. This is 
consistent with the present internal revenue provision,95 and with the 
joint recommendation of a clistill!tlliShcd consultant to, and the lJeputy 
Director of, the National Oommission.06 . 

As under current law, the offender's absence from the country or 
his fugitivity need not occur after he has been formally charged with 
the offense in order for this subsection to be applicable. If at any time 
after the offense the offender is outside the country or a fugutive, 
the limitations period is suspended. Thus this' provision may 
apply even though the offendel' is outside the country at the time the 
offense is committed (e.g., in the case of a co-conspirator or aider and 
ahrttdr, or in thE' ('nsp of a principal where extraterritorial jurisdiction 
extends to the offense). 01 

02 See United. States v. POI'th, '426 F:2d 519, 522 (10th Cir.) , cert. denied, 400 U .. S. 824 
(1!l70). nml cn~p~ cltrrl therrin. 

03 See Worldng PflTlers. )J. 301. 0, This is current law. See Bl'OltSe v. United. States, 8upra note 43. 
o. See 26 U.S.C. 6531 anrl dlsc"sRinn supra, note 79, 
00 See Worldng Papers, p. 293. The consulVnnt referred to is Judge Fran!, Q. Nebel,er of 

the n!str!ct of Cn!t1ll1hfn COl1rt of Apnen!s • 
• 7 Compare UnUed. States v. Bel/mow Om'p., 340 F. Supp. 466, 469-470 (S.D.N.Y. 1971). 



· 143 Section 511. 
Section 512. 

In accordance with the recommendation of the New York City Bar 
Association's Sp('cial Committee on the Proposed New Federal Crimi
nal Code,98 the Committee determined not to include a suspension of 
limitations provision applicltbl~ in wartime. The existing statute, 
which applies only to celtain crimes relating to commer'cial aspects of 
a war program,99 was "enacted iIi the context of a general three-year 
period of limitation. t;ince the general period proposed by the Code is 
five years, with a ·further extension for certain crimes involvinj; fraud 
01' conduct by a public servant, there seems no need for a speCIal war
time suspension statute.100 

SECTION 612. Il\IMATURITY 

I. fin General 
This section addl'esses the problem of the extent to which society will 

hold its youth criminally liable. 
Under the common law an infant was subject to prosecution and 

conviction as an adult if he had developed sufficient intelligence and 
mOl'nl perception to distinguish between right alld "Tong and to com
prehend the legal consequences of his acts.lOl A.s an alternative to this 
I'ule, whreh required a.H individualized detcrmination of the offender's 
maturity, the States and the Federal government have generally devel
oped statutes that provide more uniform results by fixing specific 
age limits below wldch Pi'os('cution as an adult is prohibited. This 
section is consistent with such a trend. However, in contrast to 18 
U.S.C. 5mn and 5032, ,yhich establisJl a cqt-off age of eighteen, sec
tion 512 fonows recent policy sUfrgestions in 'Creating a bar to prosecu
tion other than as a juvenile delinquent, if the defendant, at the time 
of the commissiQn of the offense charged, was less than sixteen years 
old,:l02 unless the offense involved is murder under section 1601(a) (1) 
61' (2). The Committee's proposal is SUbstantially similar to and 
is largely derived from the recommendation of the National 
Commission.loa 

~. Present Federal J:aw 
Under 18 U.S.C. 5031, as amended in 1974, a "juvenile" is basically 

defined as a person"who.hl1s.not attained his eighteenth birthday." 104 
The 1974: amendments to IS U.S.C. 5032 provide that a juvenile alleged 
to have committed one of more acts in violation of a law of the United 
States not punishable by ten or more years' imprisonment, life im
prisonment, Or death, and not surrendered to the authorities of a State, 
shall be proceeded against as a juvenile delinquent if he consents to 
such procedure.:l05 No Federal proceedings may be initiated unless the 

os See He~rin~s, p. 7710. 
DO See 18 U.S.C. 3287 and dlsCllssl'on under this section of Present Federal Law, supra. 
100 See Working Papers. p. 287. 
101 See 43 C.J:S. Infants, p. 94. However, a child under seven years of age was deemed 

Incompetent to have a criminal Intent. See J!erklns, Orim"illul Law, pp. 837-841 (2d ed. 
1909). 

10' "ee W0rklnf! Paners. on. 217"':220. 
103 See Final Report § 501. Such a vrovlslon was supported by the New York City Bar 

Associutlou''; ~!l~cIUI CommIttee on the Proposed New Federal Criminal Code. See Hear
In,,~. n. 7705. 

104 For purposes of (lisp osition -and proceedings for an alleged act of juvenile delinquency. 
section 5031 t\1~o (1C'fincs n jU\'enlle a~ a per~on '\'h.o hUll not attaIned his twenty-first 
!>Irthdnr. whrrr th" nrt Wos rommltted before llls eighteenth birthday. 

1M P.L. 93-415, 8-8 Stat. 1109. 



--------------------------------------~---l 

Section 512. 144 

Attorney General certifies that the appropriate State court is not 
willing or has no jurisdiction to proceed or that the State's juvenile 
facilities are inadequate. Prior to these amendments the statute per
mitted the Attorney General to ·proceed against any person, no matte:v 
how youtllful, as an adult. Indeed, it had been held that the Attorney 
General's discretion in this regard ·was not subject to ordinary review 
by the courts.10G . 

Another important aspect of the present law is that it permits trial 
of a juvenile as an adult if the crime involves the possible imposition 
of a sentence of cleat.h, tell or more years, or life imprisonment and the 
juvenile is sixteen yeurs of age or more. With respect to the definition 
of a "juvenile," the courts have det(~rmilled that it is the individual's 
age at the time of the alleged (!ommissiol1 of the offense that is relevant, 
not his age at the time of any hearings or tria1.107 

li"ederu.1 prosecutions of :juvcniles as aelults are rare. T.here are no 
]'ederal family conrts outside the District of Columbia and the Federal 
territories, and ]'ederal policy is in ne:u'ly all instances to tum 0\'01' . 

to the States youths who have violated Federal law. United States 
attorneys rarely request authority from the Attorney General to 
prosecute juveniles criminally, and few authorizations are grante.d. 
Such authorh:atiolls are reserved £01' cxceptional cases in which a 
youth has committed some major cl'iminal·act and does not appear to 
be suitable for treatment as a juvenile delinquent. lOB 

3. ThePl'ovisions of .8.1437 as reportl3d 
Section 512 provides in part that it is a bar to prosecution under 

any Federal statute, other than a prosecution for an oft'ense described 
in section 1601 (a) (1) or (a) (2) (Murder), that at the. time of the 
commission of the·offense charged the defendant was less than sixteen 
years old. The second sentence of this section indicates that it is not a 
bar to a juvenile delinquency proceeding under subchapter A of 
chapter 36. . 

As pl'cviously noted, this changes existing law in that, in accordance 
with the rccommendations of the National Commission, the American 
Law Il1stitnte, and t.he laws of about:, one-half the States and the Dis
trict of Columbia, the minimum age for criminal responsibility would 
be sixteen, as oppospd to cight('en nnder 18 U.S.C. 50'31 and 
5032.109 Therefore, under this section, the unlawful actS' of a child 

100 See Unitecl states v, Verra, 203 F, ISU·pp, 87 (S,D,N,Y. t1:962~ : see also United States 
v. moml. 472 F.2<l 1!!20, 1:137 (D.C. Cll'. 1972}. ccrt. nenled 412 U.R. 000 (1073): I'r., 
OOID v. Unitecl States, 473 F.2d 334 (4th Cir,), cert. denied, 414 U.S. 869·(1973) (en bono). 

107 See e,g .. United States V. Jones, 141 F. Supp. 641 (E.D. Va. 1956). 
100 See Worklnq- Papers, p. 218. 
100 The deie.lse provided. In section 512 Is a· special provision complementary to the· gen

eral tr'l'ntlm'nt flf .1111'('1111«> (l('UulJllf'lIcy In Rllhl'lurpter A· of chapter an. Chapter 3n pro
vIRIons bnRII'II11y rl'taln prl'R('nt law oml. In I'NRPnre. t]pftnp jll\'pnllp dpllnrr1Jl'nrv In terms 
of crlmlmtl comluct by a person llmll'l' e!)!htrpn yporR Of n)!e (~(>rtlon a(06). prlor·to a)!e' 
sixteen. aU offenses exceptmllrder 'shall. unless the juvenile upon advIce of counsel elects 
to be treated as lin adult. be diSposed of In juvenile proceedings. Between the slxtecnth and 
elg>hteenth birthdays, all offenses may still 'be disposed of in juvenile proceedings, l'ut (as 
also In the case of a juvenile less than sixteen charged with murder) there Is power in 
the ~ourt on motion of the Attorney General to order treatment as an IIdult for fe~onle8 
punishable by twelve years or more (section f36013(a) (2», It Is also Federlal employment 
polley not to hold persons ·resPonsible for acts committed before they were 16, See U.S. 
Civil SerVice Commir.slon. Standard Form 86, Security Investigatlou· Data for ·Sensltlye 
Position, Questlou 18 ('1964): "Haye you ever been arrested. taken Into ~ustody, held 
for investigation or questioning, 'or charged; by any law -enforcement authority? (You may 
omit. , . anything that happened before your 16th birthday)." 
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less than sixteen years can be considered as no more than acts of ju
venile delinquencyYo 

As in present Jaw, the relevant age for determining criminal re
sponsibility will be the age as of the date the alleged l1nlawful act was 
committed. In accord v,'ith the 1974 amemhnents to 18 U.S.C. 5081 clos
in~ a gap in prior law that existed where an individual com· 
mltted an offense when he was less than sixteen years old but was not 
apprehended until he was eighteen, provisions containeu. in the proce
duml part of the subject bill would broaden the scope of juvenile de
linquencyproceedings to encompass persons over eighteen, but under 
twenty-one, when they are charged with offenses occnrring prior to 
their eighteenth birthday, and wonld expand the authority of the 
court to impose detention and probation in such proceedings. 

The defense in this section is denominated as a "bar to prosecution," 
thus l'equiring that the issue of immaturity be raised and determined 
in accordance with the pl'ovisions of Rule 12 of the Federal Rules of 
Criminal Pl'ocedure.1l1 Since there will seldom be a dispute as to the 
defendant's age at the time of the commission of the u1Je>ged offense, 
fhe Committee deems it appropriute that the question of immaturity bo 
ordinarily disposed of prior to tl'ial. 

110 Acts of juvenlle delinquency are not crimes. In a juvenile delinquency proceeding the 
juvenile sllall !Je Ill'ocee<lcll ugalnst "by IllforalUtion, anuuo crlmillul prusccutlonshall be 
itlstitutc(l for the alleged nct of juvenile dellnfluency e.xccpt liS, provided ••• " 18 U.S.C. 
50:32. "A proceeding IIlHler the }>'etleml Juvenile lJelinflucucy Act I~ IIl1t 0 criminal trlol. 
COllltress haH removed the criminal stomp from proccedlngs under the Act. Tile Ilroceedlng 
Rhllll be without II jury, III1U ,<uf'lI llroccedllllt re6ultu III the nfJjudlc-nllon of ~tntuH rnlher 
than a conviction of a crime (80th Cong .. H. Rept. No. 304)." Unit ell State8 v. H08ton, 
353 J!'.2d 723, 724 (7th Cir. 19~5). Bl.\t cf. Breed v. Jone8, 421 U.IS. 519 (1975), holding 
that, for purposes ~f the 'constitutionlll protection agninst douhle jeopardy, 'lln adjudi
cation of juvenile dellquency is punishment. The National Commission wonld· have !per
mitted adult prosecution of a juvenile hetween fifteen anu sixteen years old for murder, 
nggrtlyuted IlHRIlUlt. ug/lrl1\'uleu In\'oluntary sUflomy. oud rape. See l~lnulltellort, § liOl(a). 

W See the deflnlt,lon of "!Jllr to prosecu LIon" In 8~ction 111. 
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PART n.-OFFENSES 

Part n of the Federal Criminal Code describes the conduct that IS 
made criminal. There are nine chapters (chapters 10-18) in this Part. 
There is a chapter on offenses of general applicability (chapter 10), 
a chapter on offenses involving natIOnal defense (chapter 11), a chap
ter on offenses involving international affairs (chapter 12), a chapter 
on offenses involving government processes (chapter 13), a chapter on 
offenses involving taxation (chapter 14), a chapter on offenses lllvolv
iug individual rights (chapter 15), a chapter on offenses against the 
person (chapter 16), a chapter on offenses against property (chapter 
17), and a chapter on offenses involving public order, safety, health, 
and welfare (chapter 18). 

This is the substantive part of the Code. It represents, in the main, 
a revision and codification of the provisions of title 18 of the United 
States Code. However, criminal provisions in titles of the United 
States Code other than title 18 have been incorporated in this Part, it 
being one of the purposes underlying this legislation that the Federal 
Criminal Code should contain all major offenses against the United 
States. 

(147) 
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CHAPTER 10.-;-'OFFENSES 'OF GENERAl; 
APPLICABILITY 

(Sections 1001-1004) 

Chapter 10 covers the offenses of criminal attempt (section 1001), 
C'rimhlal conspiracy (section 1002), and criminal solicitation (sec
tion 1003). Each of these sections contains a new affirmative defense of 
renunciation. A. fourth section (1004) contains general provisions ap
plicable to the fore~oing crimes. These offenses are alike in that in each 
the ultimate objectlve of the actor is to commit some other crime. The 
gravamen of an offense under this chapter is the manifestation by the 
actor of his criminal intent. For example, in order to commit a criminal 
attempt, the actor must perform some act constituting a substantial 
step toward the commission of the crime; and in order to commit 
eriminal solicitation, the actor must communicate with another person 
in an effort to solicit that person to commit a crime. Likewise, before 
there is a criminal conspimcy, two or more persons must agree to en
gage in conduct constituting a crime and one of these persons must 
engage in conduct to effect any ohjective of the agreement. In e~ch 
of these offenses, therefore, the actor must engage in conduct which so 
sufficiently demonstrates his criminal intent as to justify permitting 
society to intervene before tho ultimate crime is carried out. . 

SECTION 1001. CRIMINAL A'ITEMPT 

f. General S co pe and B aclcground 
This section win provide, for the first time in the Federal criminal 

code, a general attempt provision. A principal advantage of such a 
provision is that it will furnish a uniform definition of what consti
tutes a criminal attempt under FedeI'allaw. Another advantage is that 
a general attempt provision will eliminate many of the irrational gaps 
in Federal attempt coverage which exist as a result of the present: 
patchwork of attempt statutes.' 

I A g01ll1 example of sllch II gap Is Illustrated by Keck ". United States, 172 U.S. 434 
(1~99), where the COllrt fonnd no v'lollltion of former section 28fi5 of the Revl~ed statutes, 
which contained the ~lIme bll~lc langullge as the present 18 U.S.C, 545, although the 
evidence demon~trnted tile defendnnt's cleor Intent to smuggle diamonds into the United 
Stotes, onrl thp dlomond~ harl bepn conrpnlpd nnd trnnsported by ship from Belgium to 
the port of Phllndelphia, The Court stated that (id at 444) : 

while It [section 3865] embraces the net of ~muggllng or clandestine Introdnction 
It doe~ not Inelnde mere attempts to commit the same •.• It wns, indeed, 
argued at bar thot, os the concenlment of good~ nt the time of entering the 
wnter~ of thp United Stntes tenclpd to renrler pos~lble a snbspquent smuJ(gllng, 
therefore, such acts should he considered and treated as smuggling; but this con
tention o"erlnoi;s the plain distinction between the attempt to commit an offense 
and Its nctunl commission. 

Examples of other Federal offenses for which there is no corresponding attempt provl
.Ion Inri urI!' : embpzzlp.mpnt of nny "rpcorrl. vourhpr. money or thin!! of value" of the 
United Stntps or of nny departmpnt or oJ(ency thereof (18 U.R.C. 641): emhe7.7.lement 
of nny propprty of "nIne of IIny bnnk which Is a member of the Ferlerlll Reserve or Is 
Insured hy tile Feclcrnl Deposit Insurnnce Corporntlon (18 V.RoC. ilfHi, fi5(1) ; stenllng 
of nny J(oorls, or chottels wllich ore 0 pnrt of nn Intpr~tntp or forelJ(1I shipment (18 n.R.C. 
GoO); rllsclMure of claR~lfied Informatlon to an unanthorl7.pd person (18 U,S.C. '1'98) ; 
robbery withIn tile special maritime jnrlsdlctlon nnd territorlul jnrlscUctlon of tile United 
Rto tps (lg U,S.C. 2111) ; and robbery of properb' 'Jelooging to the United States ("18 
U.S.C. 2112). 

(149) 
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At co~on lawl a cri1!linal ~ttempt occurred if a person, with intent 
to commIt fl.. specIfic crIme, dId some act, beyond mere preparation, 
toward carrying out the intent. The greatest problem under the 
common law was determining whether an act was still in the prepara
tory state or whether it had passed into the attempt stage. For example, 
such acts as purchasing a gun or poison, or purchasing and loading a 
gun have been held to be mere preparatory steps to the commission of 
murder and not sufficient to constitute attempted murder.2 

Various tests have been devised to distinguish acts of preparation 
from acts constituting an attempt.3 One such test is the "physical 
proximity doctrine" which reqUIres the act to be I>roximate to the 
completed crime, or an act directly tending toward the completion of 
the crime,4 or an act amounting to the commencement of the consumma
tion. Under the most stringent view of this test, the actor's conduct 
does not proceed beyond preparation until the actor has the power, or 
at least the apparent power, to complete the crime forthwith.5 

Another test is the "dangerous proximity doctrine" enunciated by 
Justice Holmes in Oommonwealth v. Peaslee,' and adopted by Judge 
Learned Hand in United State8 v. Ooplon.T Under this test, such fac
tors as the gravity of the offense intended, tl1e nearness of the act to 
completion of the crime, and the probability that the conduct will re
sult in the offense intended are taken into consideration. Thus the 
greater the gravity and probability, and the nearer the act to the crime, 
the stronger is the case for calling the act an attempt. 

A variation of the first two tests is the "indispensable eleme~t" 
aPI>l'oach which requires the actor to be in control of every indispen
sable aspect of the criminal endeavor in order to commit illl attempt. 
Thus if the successful completion of a crime requires the assistance or 
action of some third person, that assistance or action must be forth
coming before the actor is guilty of an attempt." Likewise, under this 
test, a person cannot be guilty of an attempt if he lacks a means essen
tial to completion of the offense. Using this test, it has been held that 
one cannot be guilty of attempt to manufacture whiskey illegally until 
he acquires the necessary apparatus,· nor can a person be guilty of an 
attempt to vote illegally until he obtains a ballot.'" 

Another test is the "probable desistance test" which provides that 
th,e actor's conduct constitutes an attempt if, in the ordinary and 
natural course of events, without interruption from an outside source, 
it will result in the crime intended. A dIfficulty with this test is that 
in each case a judgment has to be made as to whether the actor had 
reached a point where it was unlikely that he would have voluntarily 
desisted from his efforts to commit the crime. 

"See Keedy. Criminal Attempt8 at CommolL Law, 102 U. Pa. L. He\'. 464 (1954). 
"For a general discussIon see l\fodefPenal Code § 5.01, 'Comment, p. 39 (Tent. Draft No. 

10, 1960) . 
• See lO,U.S.C. 880 ("An act amounting to more than mere preparlltlon and dealing ••• 

to effect" the commission of an offense). 
G See Commonwealth v. Kelleli, 162 Pa. Super. 526, 28 A.2d 375 (1948). 
"'177 1Ifass. 2'67, 59 N.E. &5 (1901). 
7185 l!'.Zd (2d Cir. 1.950), cert. denied, '342 U,S. 920 (195'2). 
B State Y. Wood, 19 S.D. 260, 103 N.W. 2'5 (1.905). 
D State y, Addor, 183 N.C. 687, 110 a.E. 650 (1922); Trent V. CommonWealth, 155 Ya. 

1128. 15'6 S.E. '567 (19'3'1). 
10 State v. Field.er, '210 Mo, 188, 109 S.W. 580 (1908). 
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Still another test, which takes an entirely different approach to the 
preparation-attempt problem, is the "roes ipsa loq~tif;u1'" test, which 
holds that an attempt is committed when the actor's conduct manifests 
an intent to commit a crime. Under this test, the actor's conduct would 
be considered in relation to all the surrounding circumstances exclusive 
of representations made by the actor about his intentions. The object 
of such an approach is to subject to attempt liability conduct which 
unequivocally demonstrates that the actor is being guided by a crimi
nal purpose. 

States which have codified their criminal offenses have taken various 
approaches to criminal attempt. Some states make it an offense where 
a person "attempts" to commit a crime "and in such attempt does any 
act toward the commission of such an offense, but fails in the perpe
tration, or is intercepted or prevented in the execution of the same." U 

Other States define an attempt as an "act done with intent to commit 
a crime and tending, but failirig, to accomplish it." 1!l Still other States, 
as well as the District of Columbia, impose criminal liability generally 
for attempts to commit crimes but do not define the offense.", 

Notwithstanding the differences in the definition of attempt, it is, 
as the foregoing discussion shows, well established from common law 
decisions and State statutes that conduct which falls short of the com
mission of a substantive crime may nevertheless be subject to punish
ment as' an attempt. The reasons for making such conduct a separate 
criminal offense have been well stated by the authors of the Model 
Penal Code.a 

. 

First: When a person is seriously dedicated to commission 
of a crime, there is obviously need for a firm legal basis for 
the inter,rention of the agencies of law enforcement to pre
vent its consummation. In determining that basis, there must 
be attention to the danger of abuse; equivocal behavior may 
be misconstrued by an unfriendly eye as preparation to com-

. mit a crime. It is no less important, on the other side, that lines 
should not be drawn so rigidly that the police confront in
soluble dilemmas in deciding when to intervene, facing the 
risk tha.t if they wait the crIme may be committed while if 
they act they may not yet have any valid charge. 

Second: Conduct designed to cause or culminate in the 
commission of a crime obviously yields an indication that the 
actor is disposed towards su.ch activity, not alone on this 
occasion but on others. There is a need, therefore, subject 

. again to proper safeguards, for a legal basis upon which the 
special danger that such individuals present may be assessed 
and dealt WIth. They must be made amenable to the corrective 
process that the law provides. 

Third: Finally, and quite apart from these considerations 
of prevention, when the actor's failure to commit the substan-

1]. See, e.g., Florida Stat. Ann. § 776.04 (1972); Alaska Compo Laws Ann. § 11.05.020 
(1970) ; Mass. Laws Ann. § 274.6 (1956); Mich. Stat. Ann. 28-287 (1961) ; Olda. Stat. 
Ann. tit. 21 § 42 (1951). . 

1!l See, e.g., N.M. Stat. Ann. 40A-28-1 (1963) : Nev. Rev. stat. § 208.070 (1957) : Wash. 
Rev. Code § 9.01.070 (1951). 

13 See, e.g:.. D.C. Code § 22-103 (19511: N.H. Rev. Stat. Ann. §§ 590 :5-590:6 (1955). 
N.J. Stat. § .::A:85-5 (1951), Tenn. Code nn. § 34-603 (1955). 

a Model Penal Code. Art. 5, Comment, p. 25 (Tent. Draft No. 10, 1960). 
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tive offense is clue to a fortuity, as when the bullet misses in 
attempted murder or when the expected response to solicita
tion is withheld, his exculpation on that grotmd would in
volve inequality of treatment that would shock the common 
sense of justice. Such a situation is unthinkable in any mature 
system, designed to serve the proper goals of penal law. 

l8. Present Federal Law 
Currently, as indicated before, there is no general attempt provision 

applicable to all Federal offenses. Several statutes, however, include 
attempt language within the substantive offense. For example, 18 
U.S.C. 794, provides that: "Whoever ... communicates, delivers, or 
transmits, or attempts to communicate, deliver, or transmit, to any 
foreign government ... " 18 U.S.C. 2197 provides: "Whoever forges, 
connterfeits, or steals, or attempts to forge, counterfeit, or steal ... ". 
[Emphasis added in the quoted excerpts, supra.] Similarly 18 U.S.C. 
771 makes it an offense to pass, utter, publish, or sell or to attempt to 
pass, utter, publish, or sell any counterfeited or altered obligation of 
the United States. 

Other Federal statutes define as a substantive offense both efforts 
to obtain the prohibited result as well as the prohibited result itself. 
Thus 18 U.S.C. 912 provides: "Whoever falsely assumes or pretends 
to be an officer .•. of the United States ... and' ... in such pretended 
character demands or obtaips any money, paper, document or thing 
of value .... " In the traditional sense a person who demanded but did 
not receive money or other thing of value would only be guilty of 
criminal attempt. However, since the statute prohibits a person from 
demanding as wen as receiving money in the defined situation, the per
son would be guilty of the substantive offense. 

Other Federal statutes define as a separate crime conduct. which is 
only a step toward commission of a more serious offense. For example, 
18 U.S.C. 1052 prohibits anyone from traveling in interstate c()mmerce 
or using "any facility in interstate. :. commerce ... with intent to •.. 
promote, manage, establish, carryon ... any unlawful activity .... " 
18 U.S.C. 1002 prohibits one from "knowingly and with intent to de
fraud the United States .•. [possessing] any false, altered, forged, 
or counterfeited writing or document for the purpose of enabling an
other to obtain from thE' United States ... any sum of money .... " 
And 18 U.S.C. 1341 makes it a crime for anyone who "having devised 
or intending to devise any scheme or artifice to defraud, or for obtain
ing money or property by means of false or fraudulent pretenses, rep
resen~ations, or promises ... places. in any post office ... any matter 
or thmg whatever to be sent or delIvered by the Post Office Depart
ment, or takes or receives therefrom any such matter or thing .... " 

At common law, the conduct listed above would be considered a 
criminal attempt, but since there is no general criminal attempt pro
vision in Federal law it has been necessary to enact separate legisla
tion to cover each situation. By providing a general criminal attempt 
provision it will be possible to eliminate many of these statutes which 
prohibit particular conduct amounting. to an' attf~mpt. 

Since none of the Federal statutes which cover attempts defines 
what constitutes an "attempt," Federal courts, like courts in other 
jurisdictions, have had to struggle with distinguishing between con-
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duct that is mere preparation and conduct that goes beyond that into 
the attempt phase. Judge Learned Hand in United States v. Ooplon,15 
adopted the following test first enunciated by Justice Holmes in Oom
mOn'l.oealth v. Peaslee: 16 

- [PJreparation is not an attempt. But some preparations 
may amount to an attempt. It is a question of degree. If the 
preparation comes very near to the accomplishment of the 

. act, the intent to complete it renders the crime so J?robable 
that the act will be a misdemeanor, although there IS still a 
locus poenitentiae, in the need of a further exertion of the 
will to complete the crimeY 

However, a recent compilation of model instructions for Federal 
judges 18 adopts the somewhat broader test declared in United State8 
v.' Robles,19 where the court stated: 

To attempt to do an act does not imply a completion of the 
act, or in fact any definite progress toward it . ..A:n.y effort or 
endeavur to effect the act will satisfy the terms of the law. 

3! The Offense 
A. Elements 

Subsection (a) of section 1001 provides that a person is guilty of an 
offense if, acting with the state of mind required for the commission of 
a crime, he intentionally.engages in conduct that, in fact, constitutes 
a substantial step toward the commission of the crime. 

The offense of attempt, like all of the offenses in chapter 10, is 
limited to conduct directed at the commission of a "crime." The term 
"crime" is defined in section 111 to mean a felony or misdemeanor, but 
not an infraction. Thus, there can be no offense of -attempting to com
mit an infraction. The offense as drafted here contains two essential 
elements: a person must (1) intentionally engage in conduct, acting 
otherwise WIth the state of. mind required for the commission of a 
crime, and (2) the conduct must constitute a substanti:al step toward 
its commission.20 

The first element is consistent with the common law -view that the 
actor must intend to commit acts;constituting a specific crime, that is, 
he may not recklessly or negligently attempt to commit a crime; for 
example, negligently inflicting injury where death does not result is 
not attempted manslaughter.21 

The second element deals with the problem of distinguishing be
tween acts which amount to no more than preparation and those acts 
which manifest a serious dedication to the commission of a crime. 
The test set forth in the second element differs from those enunciated 

,. 185 F.2d supra note 7, at 633. 
,. Supra note 6. 
17 Judge Hand sustained the conviction of a woman arrested before she could pass to 

her paramour classified document~ which were In her purse. 
,. See Mathes and Devitt. Fede/'a! JUl'y Pl'Octice one! Instrllctions (1965). 
10 185 F. Snpp 82. 85 (N.D. Cal. 1960), In this case the conrt snstained a conviction 

for attempting to illegally import narcotics using communication faclllties where the de
fendant had mailed a letter to a Mexican manufacturer of heroin Rsklng to purchase 
some . 

•• This formulation lllny be compnr~c1 with to thnt in use In the 5th an<1 7th circuits. 
Unite(l Statc8 v. Ma1lC/lljano, 499 F.2d 370, 376 (5th Clr. 1974) ; Unitee! State8 Y. Green, 511 
F.2d 1062, 1072 (7tl! Clr. 1975). 

21 See Pcople Y. Foster, 19 N,Y. 2<1150, 225 N.E. 2<1200 (1967). 
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in the Ooplon and RobZes cases, ,~upra, in that it shifts the focus from 
what remains to be done to what already has been done. The Commit
tee's formulation rejects the dangerous proximity doctrine adhered 
to in Ooplon. Thus, there need be no showing undl:lr this section that 
the Cl'lll1e was nearly completed, as where the would-be bank robber 
is apprehended just as he enters the bank with weapon brandished. 
On the other hand, the Committee desires specifically to continue the 
view, finding wide acceptance ill the cases, that acts of mere prepara
tion do not constitute attempts. For example, merely reconnoitering 
a bank which the actor intends to rob would not be sufficient to con
stitute attempted robbery. Similarly, purchasing a weapon or other 
materhlls to be employed in the intended crime is not, in and of itself, 
sufficient to make out an attempt under this statute. Hather, the actor's 
conduct constituting a. substantial step to'ward commh:sion of tlle crime 
must clearly indicate his intent that the crime be completed.22 This is 
consistent with the recommendation of the National Commission, 
which defined "substantial step" as meaning "any conduct which is 
strongly corroborative of the firmness of the actor's intent to complete 
the commission of the crime." 23 f 

'I'he Committee, as did the National Commission, left the develop
ment of the law of attempt largely to case law uncleI' the standard 
furnished by this section, without listing in the statute the kinds 
of conduct that ordmarily would constitute the crime. Howeyer, as 
n general matter, the Committee intends that the following types of 
conduct be deemed sufficient to indicate an intent to complete the com-
mission of a crime: " 

1. where the actor lies in wait, searches for, or follows his con
templated victim; 

2. where the actor entices or seeks to entice an intended victim 
to go to the place contemplated for engaging in the conduct con
stituting the crime j 

3. where the actor enters a building, or enclosure in which he 
intends to engage in conduct constituting the crime j 
" 4. where the actor possesses, collects, or fabricates materials to 
be employed in the conduct constituting the crime, at or near the 
place contemplated for engaging in the conduct constituting the 
crime where such possession, collection, or fabrication serves no 
other mtent of the person under the circumstances jor 

5. where the actor solicits a person to engage in conduct con-
stituting an element of t.he crime. . 

Needless to say, the conduct listed above constitutes examples cen
tered on familiar common law offenses to illustrate the concept and 
is not intended to be exc)llsive of other types of condllct which lllay 
demonstrate the intent to complete the commission of an offense.24 

B. OUlpability 
The conduct in this section is "engaging in conduct." The culpability 

level is designated as "intentionally," thus requiring proof that the 

l!!! See Working Papers, pp. 355-357. 'See also Recommendations of Committee on Reform 
of Fetlrrnl Crhnlllni I,aws of the Section of Criminal Lnw of the American Bill' A~"orfa
tlon. F1enrlnI:S. pp. 51'101. 5786·87.: Report of the Assoclntion of the Bar of the City of 
New York. HrnrlnA'R pP. 7711-7713. ." 

"" Final Report, § 1001. " 
•• See Mark Crane's application of these examples in the antitrust field, Hearings, pp. 

5001-:;(;04: COI1l)lllre IlIRO the nrtlcl!' by thp slimp nuthor. Reform of the FelTeraT a"/mlnal 
LmllR: A Mlljor all/l1Ine in Orlminal Antitrust LIllbility. XIX Antitrust TInllelln 41)11. 41)1)-
500 (1974). It should be remembered, however. that this section. like all of the chapter 10 
offenses, is Inapplicable to antitrnst offenses. See section 100Hb). 
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offender consciously desired to perform the conduct. The element that 
the offender must be "acting with the state of mind required for the 
commission of a crime" is intended to indicate the type of mental state 
which'he must harbor with respect to elements Qf the intended crime 
other than conduct (since, as just noted, the section requires that the 
conduct be done intentionally)~ In other words,' as to a' particular 
intended crime,if the state of mind required for an attendant circum
stance' or a result of. conduct is "reckless" or "knowing," that is the 
minimum mental state that WQuid' be required undel' thIS' section as .to 
those elements. For example, under the offense of bu.rglary, the cul
pability applicable to the circumstances that the place entered was a 
dwelling of another and that the entry took place at night is "reck
less." Thus, a person would be guilty of attempted burglary if he in
tentionally entered a place, being aware of but disregarding the risk 
that the place was a dwelling of another and the time was at night. 

The remaining, element that the conduct constitutes a substantial 
step toward commission of the crime is preceded by the drafting device 
"in fact" and hence requires no proof oia mental state.25 

4. Defense Preoluded 
Subsection (c) (1) provides that it is not a defense to a prosecution 

under this section that it was factually or legally impossible for the 
actor to commit the crime, if the crime c~uld have been committed l}ad 
the drcumstances been as the actor beheved them to be. SubsectIon 
( c) (2) provides that it is not a defense to a prosecution under this 
section that the crime attempted was completed. 

Thus, under subsection (c) (1), if a person receives goods believ
ing them to be stolen, when, in fact, they are not, or shoots at a 
dummy believing that it is a person he intends, to kill, or picks a 
pocket which is in fact empty, he WQuid be guilty of an attempt under 
this section. Excluding the defense of impossibility does not, how
ever, permit prosecution of a person who believes that he is violating a 
law when, in fact, np such law exists, e.g., a person who possesses 
liquor in !l jurisdiction which he erroneously believes is "dry." A belief 
that one IS doing something criminal would not f;iatisfy the condition 
that the cri!TIe "would haVE? heen committed" if the circumstances were 
as the actor believed them to be 26 because the fact that an act is a 
violation of the law or the belief that an act is a criminal violation is 
not an element of the offense. ' , 

Prec~uding the defense of factua.! or legal impossibility is in accord· 
ance Wlth modern State criminal code revisions and with the modern 
theory of the crime of attempt.27 The reasons have' been succinctly 
stated by the drafters of the'Model Penal Code as follows: 28 ' 

In all of these cases (1) criminal purpose has been clearly 
demonstrated, (2) the actor has gone as far as he could in im
p.lementing that purpose, and (3) as a result the actor's dan~ 
gerousness is plainly manifested. ' 

. 9~lrre!lt Federallaw,ulbeit sparse, isdivided'as to whether illlPOS
SlbIhty IS a defense to an attempt prosecution. In United States v . 

.-

"" See section 303 (a) (2). ' 
on See section 102 ; see also Working Papers, p, 361. 
07 See Ga. 'Code Ann. § '2~1002 ' (1969) ; Kan. Gen. Stat. Ann. § 21-'3301 (1969); Ill. 

Stat. Ann .. ch. 38 ~ 8X4 (l!HIl); l\{'CKinne~"s N.Y. PennI Lo.w § 110.10 (1967), see also 
People v. Dlltgash, 2J. CrL. 22138 (Ct. App. N.Y. 1977) ; Working Papers, p. 300; Report 
of the Association of the Bar of ,the Clty of New Y'orl{. Hearings 'p 7712 

28 See Model Penal ,Code, § 5.01, Comment, p. 31 (Tent. Draft No. io, 1960): . 
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Heng Awkak Roman,29 the court rejected impossibility as a defense 
a1.ld held that th~ defendants· were guilty of the crime of attempting to 
s!~ll heroin to government agents posing as buyers, eVeI~ th?ugh prior ~o , 
the attempt~d sale the government had removed herom from the SUIt
case where the defendants believed it to be, and had substituted soap 
powder. However, in two other cases, United States v. Hair,30 and .. 
United States v. Berrigan,31 the courts,although acknowledgjpgthat 
the doctl'ille of impossibility was obsolete, held that they were bound 
t<} recognize and apply it until the Congress acted to abolish the 
defense.32 . . , 

. In vie;'v oHhe virtual 'unanimity of model'll opinion that the defense 
should .be eliminated, the Committee. determined to do so explicitly in 
subsection (c) /The Committee is 'aware that concern l1as been ex
pressed that by doing away with the impossibility defense convictions' 
will result in what are called "extreme cases"such as that of the p~rson 
who sticks a pin into a doll believing that it will kill the person in 
whos~ image the doll was fashioned.33 The Committee feelfi, however, 
that such cases as a practical matter will pose no. problem, for they will 
fall into one of the following categories: 

.' (I).cases in which lack of mental responsibility will be a suc-
cessful defense;, . '. . . 

(2) cases in ,vhich the inherent unlikelihood tha.t the C011duct 
will result or culminate in commission of the crime may con
stitute a.,reasonable doubt as to the actor's intent to commit the 
crime, justifying exercise of discretion by the prosecutor not to 
p;l'oceed' , , . " . . 

,(3) c~ses in which, despite the inherent unlikelihood of success 
of this particular attempt, firmness of criminal purpose is so clear 
that the actor should,peprosecuted because being educated by his 
failure, h~ is likely to' try to achieve the same result in another' 
more dangerous manner. . ' . " 

Subfiection (c) (2) provides that it is not a de'f~nse to a prosecution 
for an attempt that' the crime attempted was completed. Although at 
common 1MV' there could be no conviction :for an attempt where the 
attempted crime was completed, jurisdictions which have laws 
similar to Rule 31 of the Federal Rules ofCl'iminal Procedure have' 
abolished the co~mon law rule by permitting conviction for an 
attempt as a lesser mcluded offense;34 Thus, although no Federal cases 
directly in point appear to exist, subsection (c) (2) probably is con
si~tent w~th the result that the Federal courts would reach if presented 
WIth the Issue today. , ' . 

.. 356 F. Supp. 434 (S,D,N.Y.), aff'd, 484 F.2d 1271' (2d Clr. 1973), cert. denied 415 U S. 
978 (1974). ' . 

.. 356 F. Supp, 339 (D.D.C, 1973). 
31 482 F. 2d 171 (3d Clr, 1973), 
.. In Hair, the court held the defendant could not be guilty of attempting to receive 

stolen pr9perty under the District of Columbia Code where the property was not In fact 
stolen although the defendant belieyed It to be. In Berrigan, the court held 'that tlu; 
defendant could not be guilty of haYing attempted to smuggle, letters out of a Federal 
prison "without the consent of the warden" where In fact the warden, unbeknownst to 
the defendant, was aware of the efforts to smug/11e out letterR. . 

33 See Recommendations of Committee on Reform of Federal Criminal Laws of the 
Section of Criminal Law of the American Bar ANNoclation. Henrlngs. p, 5801 . 

.. See Clnrk and Marshall, Grime8 (7th ed. 1967), pp. 258-259; see also Hall v. State, 
503 S,W. 2d 210 (Ct. Crlm. App. Tenn. 1973). -
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5. Affirmative Defense '*' 
Subsection (b) pl'ovidesan affirmative defense of renunciation ap

plicable to section 1001. The defense afforded is that "under circum
stances manifesting' a voluntary and complete renunciation of his 
crimina] intent, the defendant avoided the commission of the crime 
attempted by abandoning his criminal effort and, if mere abandon
ment was insufficient to accomplish such avoidance, by taking.affirma-' 
tive steps which prevented the commission of the crime." V~l'tually 
identical provisions were contained in S. 1, as originally intro
duced in the 93d Congress,S5 and in the Final Report.sa 

There are two principal reasons for allowing a defense of renuncia
tion. First, renunciation of culpable intent tends to negate dangerous
ness. One of the underlying premises of an attempt provision is that 
where a person engages in conduct which sufficiently demonstrates an 
intent to commit an offense, the law is justified in intervening to pre
vent him from completing the offense. However, where a person has 
taken steps indicating prima facie sufficient firmness of purpose to com
plete the offense, he should be allowed to rebut such a conclusion by 
showing that he has demonstrated his lack of firm purpose by com
pletely renouncing his intention to commit the crime. Second,' a:llow
ing renunciation of culpable intent as a defense to an attempt charge 
encourages actors to desist from pressing forward with their criminal 
designs, thereby diminishing the risk that the substantive crime will 
be committed. 

An example illustrating how this defense will apply is in the area 
of smuggling. If an item has been carefully concealed in order to evade 
a customs inspection, the would-be smuggler will have renounced suffi
ciently to avoid prosecution if he lists the item when asked if he has 
anything to disclose or otherwise avoids landing the item illegally. 

The key element to a renunciation defense is that the renullciation 
must be "voluntary and complete." Section 1004(a) partially defines 
the phrase "voluntary and complete." Under this definition a renuncia
tion is not voluntary and complete if it is motivated in whole 01' in part 
by a decision to postpone the commission of the crime until another 
time or to substitute another victim or another but similar objective._ 

Thus, under the former example, the would be smuggler would not 
have renounced sufficiently if he did not declare the item until the cus~ 
toms inspector started to lift up the false bottom in his· suitcase orif 
~e decided to postpone his attempted entry to a different time or loca
tIon. 

In a caSe where mere abandonment of culpable intent by the actor is 
insufficient to prevent the avoidance of the offense, the actor must take 
affirmative steps to prevent the commission of the offense. Thus where 
a bomb has been planted and set to go off at It predetermined time, 
the actor must deactivate the bomb or give sufficient notice to the au
thorities to enable them to deactivate the bonib. If, however, the actor 
has gone so far that he has put in motion fotces which he is powerless 
to stO}2, then renunciation will not constitute' a defense although it 
might serve to mitigate punishment . 

.. See section 1-24A4(d). 
""See section 1005(3) (a). 
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'" The description of the defense as an "affirmative defense" means 
that the defendant has the burden of p;rovil,lg the elements of the 
defense by a preponderance of the evidenc~.3r 
6. Proof 

Subsectif)n (d) provides for the applicability, in a prosecution under 
this sectj;Jn for an attempt, of any special proof provision that is ap
plicable to the offense attempted, unless a different application is 
plainly required. Thus, for example, in a prosecution for attempted 
perjury, the proof provisions relating to falsity !tr..d materiality under 
section 1345 (b) would be applicable. 
'7. Jurisdictwn 

Under subsection (£), there is Federal jurisdiction over an attempt 
in two situations. The first is where the crime attempted is a Federal 
crime as to which Federal jurisdiction is not limited to certain specified 
circumstances. Examples of such crimes may be found in chapters 
11 and 12 of the subject bill (e.g., treason, section 1101). The second 
situation where there is Federal jurisdiction for an attempt is where 
the crime attempted is a Federal crime as to which Federal jurisdic
tion is limited to certain specified circumstances and any such cir
cumstance has occurred or would occur if the crime attempted were 
committed. Thus there would be Federal jurisdiction for attempted 
murder if any of the circumstances set forth in section 1601 (d) were 
present. In short, there is Federal jurisdiction for a criminal attempt 
whenever there would have been Federal jurisdiction for the offense 
attempted had the offeIlS': :been completed. 
8. G-i'ading 

In the past, various schemes have been devised in grading an. at
tempt. At common law an attempt to commit a felony was punishable 
only as a misdemeanor. In some States, an attempt is graded as P,?l'
mitting one half of the maximum penalty prescribed for the com
pleted offense. Other States, most notably New York, grade an attempt 
at one class lower than the completed offense. In the present Federal 
system, wherever an attempt is punishable, there generally is no dis
tIllction between the penalty for the attempt and the substantive 
offense. An exception is attempted murder or manslaughter,38 where 
the maximum, incongruously, is only three years.39 

The principal issue in determining what should be the tp.aximum 
sentence for an attempt is whether there is any penological signifi
cance to the fact that the crime was not actually cOlnpleted. In accord .. 
ance with the modern view that sentencing depends upon the anti
social disposition of the .actor and the demonstrated need for.a cor
rective sanction, the fact that the crime was not consummated should 
have little or no bearing on the maximum sentence which is available 
to the sentencing judge, even though the reasons why it was not con
summated may have relevance to the actual sentence. 

In keeping with this theory, this section .grades an attempt as an 
offense of the same class as the offense attempted except that if the 

rrr See section 111. 
38 18 U.S.C. 1113. 
3Il The penalty Is Incongruous since the essentially similar offense of assault with Intent 

to murder has a maximum of twenty years (18 U.S.C. 113). 

l 
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offense attempted is a Class A felony the attempt is graded as a Class 
B felony. The reason for the limited exception is that in the instance 
of a crime such as murder or any of the other Class A felonies, one of 
the reasons for the penalty assigned is that a particular result h.llS 
occurred; in other words, the penalty to some extent reflects a retribu
tive purpose. However, where the particular result does not occur, this 
factor is not as relevant to the sentencing picture and the primary con
siderations are the need for deterrence, incapacitation, and rehabilita
tion. The penalty provisions for a Class B felony are deemed sufficient 
to meet the requirements of these latter factors.4o 

SEOl'lON l002 •. ·ORDIINAL CONSPIRACY 

1. GeneraZ Scope and B ac7c'ground 
The crime of conspiracy traces its history back to fOUl'teenth century 

England where a statute known as the Ordinance of Conspirators 41 
sought to protect the innocent from false and malicious prosecutions 
effected by conspiratorial meaIls. Under this statute, the offense was 
not complete until the party falsely accused had been actually indicted 
and acquitted. It was not until the seventeenth century that the Court 
of Star Chamber ruled that an agreement or combination to indict 
falsely was punishable as a conspiracy even though nothing was done 
to effect the purpose of the agreement.42 It was from this beginning 
that the modern day o:fl'ense of criminal conspiracy has evolved. Today, 
the definiti.on which is most commonly giyen to criminal conspiracy is: 

An understanding, express 01' tacit, to accomplish an unlawful 
object by lawful means, or by unlawful means a lawful object. 
It is a partnership in crime, the gist of which is, a combination 
of minds to violate the criminalla w. 43 

While criminal conspiracy provisions have sometimes been criticized 
and referred to as the "darling of the prosecutor's nursery;" 44 the 
criticism has mainly focused on tb evidentiary and procedural rules 
attending the offense.45 There is little disagreement as to the essential 
justification for punishing a conspiracy as a separate offense. As the 
Supreme Court in United States v. Rabinowioh 46 stated: 

For two or more to confederate and combine together to 
commit or cause to be committed a breach of the criminalla ws, 
is an offense of the gravest character, sometimes quite out
weighing, in injury to the public, the mere commiSSIOn of the 
contemplated crime. It involves deliberate plotting t.o subvert 
the laws, educating and preparing the conspirators for fur-

.0 In following existing Federal law which grades attempts at the same level as the 
completed offense, the Committee adopts the recommendation of the National Commission. 
The American Bar Association's Section of Criminal Law. while aclmowledglng that "It 
might seem llIoglcal to grade an attempt at a lower level than the completed crime ...... 
nonetheless recommended that the section be amended to classify an attempt as one 
grade' less serious than the crime attempted, as this woultl facilitate plea-bargaining. See 
Hearings, P. 5801. The New Yorl. City Bar Association's Special Committee on the Pro
posed New Federal Criminal Code agreed with the recommendation of the ABA Section. 
Hearings. p. 7712. 

"'33 Edw. I. (1305) . 
.. See, Comment, Orfminaf Oonsplracy: A Balance BetwcClt Protection of Society and 

the Rights of the Individual, 16 St. Louis U. L. Re\'. 254 (1971) • 
.. Ullite(~ States v. DeLoache, 279 F. Supp. 720. 729 (W.D. Mo. 1968). 
"Harrison v_ United Statesl 7 F.2d 259, 263 (2d Clr. 1925) ; see also Krulewitch v. 

United States, 336 U.S. 440, 4'15-458 (1949) (.Tacl,son. J., concurring) • 
.. See United States v. Spack, 415 F.2d 165, 171 & n. 12 (1st Clr. 1969). 
'·238 U.S. 78, 88 (1915). 
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ther and habitual practice and it is characterized by secrecy, 
rendering it difficult of detection, requiring more time for its 
discovery, and adding to the importance of punishing it when 

.. discovered. 
Justice Frankfurter, writing.for the Court in OaUanan v. United 

States,47 similarly observed that: 48 

This settled principle [the distinction between substan
tive offenses and cons:piracy] derives from the reason of things 
in dealing with sOCIally reprehensible conduct: collective 
criminal agreement--partnership in crime-presents It greater 
potential threat to, the public than individual delicts. Con
certed action both increases the likelihood that the criminal 
object will be fully attained and decreases the probability that 
the individuals mvolved will depart from their path of 
criminality. Group association for criminal purposes often, 
if not normally, makes possible the attainment of epds more . 
complex th1Ln those which one ct'iminal could accomplish. Nor 
is tlie danger of a conspiratorial group limited to the partic
ruar end toward which it has embarked. Combination in crime 
makes Illore likely the commission of crimes unrelated to the 
original purpose for which the group was formed. In sum, 
the danger which a conspiracy generatesis not confined to the 
substantive offense which is the immediate aim of the 
enterprise. 

Most recently the Supreme Court in United States v. Feola 49 ad
verted to the basic principles that support the existence of the con
spiracy offense. The Court observed that: 

It is well settled that the law' of conspiracy serves ends 
different than, and complementary to, those served by crimi
nal prohibitions of the substantive offense. Because of this, 
. consecutive sentences may be imposed for the conspiracy and 

. for the underlying crime. Oallanan v. United States, 364 U.S. 
587 (1961) ; Pinkerton v. United St(~te8, 328 U.S. 640 (1946). 
Our decisions have identified two independent values served 
by the law or consph-acy. The first is protection of society 
from the dangers of concerted criminal activity, Oallanan v. 
United States, 8upra, 364 U.S., at 593; Dennis v. United 
States, 341 U.S. 494, 573-574 (Jackson, J. concurring) 
(1951). That individuals know that their planned joint ven
ture violates federal as well as state law seems totally irrele
vant to that purpose of conspiracy law which seeks to protect 
society from the dangers of concerted criminal activity. 
Given the level of criminal intent necessary to sustain con
viction for the substantive offense, the act of agreement to 
commit the crime is no less opprobrious and no less danger
ous because of the absence of knowledge of a fact unnecessary 
to the formation of criminal intent. Indeed, unless imposition 
of an "anti-federal" knowledge requirement serves social 

<7364 U.S. 587, 503-504 (l06l). . 
•• See nlso Comment, 8UpI'U note 42 nt 260-261. 
.. 420 U.S. 671, 693-694 (1975). 
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purposes external to the law of conspiracy of which .we are 
umnral'e, jts imposition here "'ould serve only to make. It more 
difficult to obtain conviccions on charges of conspIracy, a 
policy with no appal'~nt purpose. . . . '. 

The second aspect IS that conspIracy IS an mchoate .cr~me. 
This is to say, that, although the law ~enerally makes cnmmal 
only antisocial conduct, at some pomt in the continuum be
tween preparation and consummation, the likelihood of a com
mission of an act is sufficiently great and the criminal intent 
suffic.iently well formed to justi;fY the interven.ti~n of the 
crimmallaw. See Developments m the Law-CrImmal Con
spiracy, supra, 72 Harv. L. Rev., at 923-925. The law of 
conspiracy identifies the agreemellt to engage in a criminal 
venture as an event of sufficient threat to socIal order to per
mit the imposition of criminal sanctions for the agreement 
alone, plus an oy.ert act in pursuit of it, regardless of whether 
the crime agreed upon actually is committed. United States 
v. Baye1', 331 U.S. 532, 542 (1947). Criminal intent has 
crystallized and the likelihood of actual, fulfilled commission 

'warrants preventive action. 
In the li O'ht of these evident and strong reasons for criminal con

spiracy pr~visions in the law, the CommIttee believes it is essential 
that such a provision be included in the new Federal Criminal Code. 
A like judgment was reflected in S. 1, as originally introduced in the 
93d Congress,50 and in bhe Final Report.51 

2. Present Federal Law 
The basic conspiracy statute in the Federal Criminal Code is 18 

U.S.C. 371 which, inter alia, makes it an offense to conspire to commit 
any offense against the United States, where one or more of the con
spirators does "any act to effect the object of the conspiracy." 52 

In addition, there are a considerable number of substantive criminal 
statutes scattered throughout the Federal Code· which contain their 
own conspiracy provisions. Many of these statutes are worded differ
ently from 18 U.S.C. 371 and do not require an overt act as an element 
of the offense.53 Ho,vever, despite the numerous statutes on the sub
ject, the evolution of conspiracy law has basically been the product of 

"" See section 1-2All . 
• , See section 1004; but see Johnson, The Unnece88a,ry Orime of Oonspiracy, 61 Calif. L.R. 

1137 (1973). 
G2 In addition to section 371, title 18 alone contains more thun twenty other conspiracy 

provisions. Set forth seriatim, they are: sections 224 (Bribery In Sporting Contests) ; 
241 (Conspiracy against Rights of CItizens) 286 (Conspiracy to DefraUd the Government 
with Respect to Claims) ; 351 (CongreSSional assassination, kidnapping, and assault) ; 372 
(Conspiracy to Impede or Injure Officer) ;' 757 (Prisoners of War or Enemy Aliens) ; 794 
(Gathering, Transmitting or Losing Defense Information) ; 794 (Gathering or Delivering 
Defense Information to Aid Foreign- Government); 799 (Violation of Regulation of 
National Aeronautics and Space Administration) ; 892 (Making Extortionate ExtenSions 
of Credit) ; 894 (Collection of Extensions of Credit by Extortionate Means) ; 956 (Con. 
splracy to Injure Property of Foreign Government); 1201 (Kidnapping); 1751 (Pres. 
Identlal Assassination, Kidnapping and Assault) ; 1972 (Mutiny, Riot. Dangerous Weapons 
Prohibited In Federal Penal Institutions) ; 1951 (Interference with Commerce by Threats 
or Violence) ; 2153 (Destruction of War Material, War Premises, Or War Utilities) ; 2154 
(Production of Defective War Material, War Premises or War Utilities) ; 2155 (Destruc
tion of National·Defense Materials. Natlonal·Defense Premises or Natlonal·Defense Utili. 
ties); 2156 (Production of Defective Natlonal·Defense Material, Natlonal.Defe,nse 
Premises or National·Defense Utilities) ; 2192 (Incitation of Seamen to Revolt or Mutiny) ; 
2271 (Conspiracy to Destroy Vessels); 2384 (Seditious Conspiracy); 2385 (Advocating 
Overthrow of Government) ; and 2388 (Activities Alrectlng Armed Force during War). 

53 See. e.g., 15 U.S.C. 1, 2; 18 U.S.C. 224. 241. 286. 372, 757, 892, 894, 1782. 1951, 2192, 
2271, 2384, and '2'3'85 ; 21 US.C. 846 and 963. 
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a wealth of case decisions. For example, under 18 U.S.C. 371 it is settled 
that, in order to constitute an overt act to effect an objective of the con
spiracy, the act must be done both during and in furtherance of the 
conspiracy.54 Moreover, acts done to conceal the conspiracy will not 
nOl'll~ally be deemed a part of the conspiracy's objectives, unless the 
charge specifically includes an allegation that the agreement. exten~ed 
to the concealment phase.·· It has also been held that conspIracy IS a 
continuing offense for purposes of the statute of limitation, with the 
time running from the last overt act in furtherance of the 'illicit 
scheme.5G This doctrine is expressly l'etained in section 511 of the pro
posed Code (Time Limitations). The decisions ha ye likewise recog
nIzed the availability, for purposes of avoiding sllbsequelit accomplice 
liability, of an affirmative defense of withdrawal from a conspiracy 
predicated on "affirmative action," althougl1 just ,,,hat acts will be 
deemed sufficient to establish withdrawal is unclear.fir This doctrine is 
discussed in connection with section 401 (Accomplice Liability). With 
respect to scienter, the Supreme Court has recently resolved a conflict 
among the circuits on the issue whether knowledge of the jurisdic
tional factor in a conspiracy is an essenti'al element of the charge. 58 

The Court held that, save for unusual circumstances, such knowledge 
need not be proved under 18 U.S.C. 371. The proposed Code is con
sistent with this view and, by separating the jurisdictional element 
from the offense itself, specifically removes any basis on which to 
argue that knowledge of the jurisdictional predicate is required.59 

3. The Offense 
A. Elements 

Subsection (a) of section 1002 provides that a person is guilty of 
an offense if he agrees with one 01' more persons to engage in conduct 
the performance of which would constittue a crime or crimes, and he, 
or one of such persons in fact, engages in any conduct with intent to 
effect any objective of the agreement. 

With t.wo exceptions the offense described above will be appli
cable to all substantive offenses in the proposed Code and will thus 
replace numerous conspiracy statutes in present law.GO This consolida
tion will help to eliminate the current situation in which conspiracy is 
variously defined in title 18 to include or exclude a requirement of an 
overt act. In addition, it will help to eliminate sentencing disparities 
that exist under present laws. As with the attempt offense (section 
1001), the offense here. is describecl in terms of concluct which would 
constitute a "crime." Thus, under this Code, there can be no offense of 
conspiracy to commit'an infraction. 01 

04 See Dutton Y. El"a1l8, 400 U.S. 74, 81 (1970) ; Piswiok y. Unitcel States, 329 U.S. 211 
(194<t). 

w E.g., IO'ulercitoh Y. Unitcll States, sl/pm note 44. 
GO E.g., Gr'ullclet/Ill Y. Unitell Stlltcs, Ri.i3 U.S. 301. 396-307 (1957) . 
• 7 See Ilyde Y. Uniteel States, 22il U.S. 347. 360-370 (1912); Working Papers, p. 305. 

and ('n~e~ (,I ted then'In. 
fiB Unitcd States Y. Fc07n, 8upm note 40. 
50 See sectIon 303 (d) (2) unel the eliscussion of jurlsdiction under tills section. in/m. 
00 One exc~ption is section 1202 (CQnsplrnc~' agninst a Friendly POwer), which cnrries 

for"'II1'£1 the pro"Isfan,; of 18 C.S.C. OilU. This conspIracy offense Is of a different tl'P~ 
from section 1002. sInce it Pl1Uf~hes a conspirllc~' to do somethIng where the "somethinl(" 
Is not itself a Feelerlll offense. The othH cxcc\ltloll is "cetlon 1764 {Antitrust OffenRl.'s). 
where the Intent is to llresel'l'e the precIse contonrs of cnrrent law which contuins its 
own conspiracy 1ll'oyls.10ll lim] uround which It hody of specinlized cnse Inw Illls developed . 

• , Contrast Unite(l States V. HIltto, 250 U.S. 524 (1921) ; see Working Pupers, llil. 389-
31l0. 

~-------------------------------------------------------------------------
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Under subsection (a) there aretwo essential elements in the offense. 
First, a person must agree with one or more persons to engage in con
duct the performance of which would constitute a crime or crimes. 
Second, he or any member of the conspiracy must engage in conduct 
with intent to effect an objective of the agreement. 

As to the first element, the agreement need not be expreSS'Ol' in 
any particular form and may be inferred from the acts and conduct 
of the conspirators.o2 The Committee rejected as uilllecessary the Na
tional Commission's proposal to include a statement in the statute 
itself adopting the widely accepted principle that the agreement need 
not be explicit. The Committee .also decided to utilize the traditional 
notion of "agreement" as opposed to the term "relationship," which 
was in S. 1, as originally introduced in the 93d Congress. Use of the 
term "relationship," while possibly justified in theory, does not repre- , 
sent a clearly superior formulation and· could lead to unforeseen com
plications. In view of the well-established case law defining the terms 
"conspiracy" and "agreement" the Committee believed it would 
btl ill advised to inject uncertainty by using a new term such as' 
"relationship." , 

The second element requires that the actor or another member of 
the conspiracy engage in any conduct to effect any objective of the 
agreement. It is not necessary, under this second element, that 
one or more. of the cQnspirators personally commit an overt act; it 
is sufficient if a conspirator causes an innocent third party to per
form an act to effect an objective of the con~piracy.o3 The point of 
the words "conduct" and "any objective" is to emphasize that the 
performance of any overt act, regardless of its importance to the over
nIl scheme, or its legality, is sufficient, and that the statute is intended 
to cover conspiracies having multiple objectives. As under present 
law, the ovelt act must be done for the purpose (l:( furthering any ob
jective of the agreement. However, it is not necessary that the overt 
act succeed in its purpose. The function of the overt act requirement 
is simply to manifest that the conspiracy is at work and is "neither 
a project still resting solely in the minds of the conspirators nor a 
fully complete opcration no longer in existence.:' o·! Accordingly, the 
overt act must be such that it manifests a purpose to effect an objective 
of the agreement. ' 

The proposed section does not address the question qf when a per
son may become a member of a conspiracy and the extent of knowledge· 
he must possess with respect to the identity or actions of other mem-

""See DiI'eat Salcs 00. Y. UniterZ States, 319 U.S. 703 (1943) ; Jone8 Y. Uniterl Statcs, 
251 F.2d 2SS (10th Cir.), cert. denied, 35G U.S. n19 (1058) ; U1litetl, Statc8 Y. Oll(/ia .. 346 
F.2d 227 (Uh Clr.), cert. denied, 382 U.S. 055 (lnG5). Howeyer, the Committee endorses 
and'intends to perpetunte the restrictions 011 this doctrine. announced in Unitel! IStuies 
Y. Spack, 8upra note 45, In the case of "bifnrious" agreements, h"'ol\'ln~ bot,l legal (con
~titutionnllr protected) lind lIle~nl conduct. The court held (416 F.2d nt 173). When 
the allege(l agreement is both hifarious and politicnl within the shndow of the First Amend
ment •... nn inrllyidllal's speCific intent to adhere to the Illegal portions IIIny be shown 
In one of three ways: by the indiyidual defendnnt's prior or subsequent unambiguous 
stntements; by the indiyldunl defcn<lnnt's subsqeuent commission of the "ery illegnl act 
contemplated by the agreement; or b~' the ilHllYidU'nl defendant's subsequent legal act jf 
thnt act Is 'clearly undertaken lor the specific purpose of rendering efEectiYe the later 
lllel:nl. actidty which is adyocated.' 

0" UnitccZ St(lt~~ Y. JlIollt[IOlllel'Y, 440 ·F.2<1 604 (9th Cir.), cert. denied, 404 U.S. 884 
(1\)71). 0, Yutes Y. Uniterl Stutes, 3u4 U.S. 298, 334 (10u7) ; see Working Papers, pp. 302-393. 
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bel's jn order to baliable hereunder. The Committee intends that these 
issues be governed by current law.Ga 

. 

'Vith respect to the concealment phase the Comm.ittee intends to 
perpetuate the doctrine of (}r-unewalcl- ..... U~ited States,oa that, in order 
for the concealment phase to be deemed part of the conspiracy, the 
govel:nment mnstboth ullege ancl show that t~H; agl'eepwnt e.nc0!l1-
passed acts of concealmeilt. Thus, concealment IS .a posSIble obJectIve 
of a criminal conspiracy. . 

B. OulpabiZity 
. The conduct :for this offense is agreeing with one or more PQ.l'f)Ons to 

engage in conduct, and the engaging in any conduct by a con8p·rl.'.tqr. 
As no. culpability level is designated with respect to the agr,·.eing, 
the applicable state of mind that must be proved is at least "lmow
ing," 67 i.e., that the defendant was n,,,;n,re that he was agreeing with 
one or more persons 6sto engage in condiwt.°9 The fact that the agreed 
UpOll conduct would constitute ~ crime 01' ~rimes is an existing.ci::cum
stn,llce. However, by the opemt1On of sectIon 303( d) (1) (A), It IS not 
nacessn,ry to prove any stn,te of mind as to this elemenUo The aspect 
that a member of the conspiracy other than the defendant there.aiter 
engaged in conduct is precedeclby the phrase "in fact." Thus, by the 
opei'ation of section 303 (a) (2), 110 state of mind of the defendant nee~l 
be shown as to this clement. This accords with the limitecll'ole played 
by the overt net requirenient·6f sinlply evidencing that the conspiracy 
is at work. .. . 
Th~ elem.eut that the post-ag/.'eement conduct be pei'formecl "with 

intent'to effect'Ul'ly objective of the agreement" states the purpose for 
which the conduct inust be performed by the actor. If it is the de
fendantwho engaged in the conduct) he must have done so with the 
requisite intent. If, however, anothei:eonspiratol' engaged in the con
duct "'ith such an intent, his doing so is a' circnmstance as to which 1'10 
state of mind on the part of the defendant need be ]?rovell' Normally, 
the conduct 'Will in fact further an objective of the conspiracy. How
ever, under this section thel'(~ is no requirement Hiat it actually 'do so, 
and there thus need be no proof that the act contributed to the airils of 
the conspiracy. Once again, this accords with the limited role played 
by the overt act requirement of simp1y evidencing that the conspiracy 
is at work.' , . 
4. Defense and Defen$e P1'eoluded 

Subsection (c) provides that it is a defense to a prosecution under 
this section that all of the persons with whom the defendant is alleged 
to have conspired have been acquitted because of insufficient evidence, 
not occasioned by a suppression order, that a conspiracy existed.· Sub-

•• See Working Papers, pp. 391-392 nnd cases cited therein. 'I'he different issue of 
crImInal responsib1l1ty for We crimes of other members committed in the course of a 
conspiracy is dealt wIth In section 401(b). 

M Supra note il7. . 
01 Section 302(b) and section 303 (b) (1). 
os The term "person" is defined in section 111 to include corporations and other 

organizations. 
"" By adopting the level of culpab1llty of "knowIng" the Committee adopts the recom

mendation of the American Bar AssociatIon's Section of CrIminal Law, See Hearings, 
pp. 5801-5802. . 

70 Thus the common law doctrine of "corrupt Intent," requiring knowledge by the con
spirators that theIr agreement was unlawful, which was rejected by Judge Learned Hand, 
Is not here carried forward. See Mack v. United Btate8, 112 F.2u 2\10, 292 (2d Cir. 1940) ; 
WorkIng Papers, pp. 387-388. 
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section (d) states that, except as provided in subsection (c)" it is not 
a defense that one or more of the persons ,yith w'hom the defendant 
is alleged to have conspired has been acquitted, has not been prosecuted 
or convicted, has been convicted of a different offense, or was incom
petent or irresponsible, or is immune from or otherwise not subject to 
prosecution.7l These provisions codify existing Jaw· except insofar 
as the acquittal of co-conspirators is concerned. Ul'lder present law, 
it is gener~lly held that acquittal of all but one of several conspirators 
necessarily requires acquittal of the other.72 However, the Committee 
believes that the simplistic analysis found in those cases fails to con
sider the effect (assuming a joint trial of the de1endant and all his 
alleged conspirators) of such variables as confessions and admis
sions;false exculpatory statements; evidence that is lost, destroyed, 
suppressed or otherwise unavailable ;01' missing, hostile or, deceased 
witnesses. Thus, for example,the existence of a confession by one con
spirator and the suppression of evidence against his confederate may 
fully warrant both his conviction and the acquittal of the confederate. 
In the Committee's view, the only time when a defense, based upon 
acquittal, should be automatically i1vailable to a petson charges 1 with 
conspiracy, is the situation in which the verdict acquitting all 'of the 
persons with whom the defendant is alleged to have COlispired was' 
rendered upon consideration of all the relevant evidence as ,to the' 
existence of a conspiracy then sought to be admitted. For example, if 
evidence was sttppressed at the instance of a coconspirator, that the 
defendant did or (in the event he is being separately tried) does not 
have standing to suppress, and if it is determined that the acquittal 
wascansed ("occasionecP') by such suppression, then the defense 
should not be available since the verdict was not rendered on the merits 
of the, underlying issue.n While the constitutional doctrine of collat
eral estoppel wOl~~cl probably foreclose the government from seeking to 
prosecute separately a defendant, whose coconspirators were all pre
viously acquitted, based solely on the discovery of additional evidence 
not presented at the coconspirators' trial, the doctrine does and should 
not extend; in the Committee's opinion, to a situation in ,,,hich evidence, 
sought to be admitted at a former trial "'as suppressed, if sneh sup
pression was not applicable or would not be available to the defendant. 
Accordingly, the purpose of these subsections is to make clear that, 
in the acquittal situation as well as others, the culpability of the de
fendant does not necessarily depend on the result of, or susceptibility 
to, a trial of his co-conspirators. 

11 In support of this provision, see the Report of the Special Committee on the Proposed 
~('w l~ed('ral Criminal Code of. the Association of the Bar of the City of :Xew York. Hear· 
Ill/!" n. 7711'1. . 

,. See IJltbin Y. U1!ite(~ States, 313 F.2(1 419 (9th Clr. 1963) ; Romantic y, Uniter~ States, 
400 F.2d 618 (10th 'Clr. 1968), cert. (lI~misSed as Improyldently granted, 402 U.S, 903 
(1971) : but see UniteeL States \', Strotller, 458 F.2d 424 (5th Clr.), cert. denied, 409 U.S. 

1011 (1972). 
"<;j'he determination that this defense requires courts to .make is closely nkln to the 

examination of the record that courts must perform in resolving ·a claim by a defendant 
that the government is collaterally estopped from lltgating a particular fact. As noted by 
the Supreme Court in Aslle v. Swenson, 397 U:S. 436. 444 (1970) : 

"The federal decisions have made clear that the rule of collateral estoppel In criminal 
cases Is not to be applied with the hypertechnical and archaic approach of a 19th centur~' 
lliending book, but with realism and rationalit~'. Where a previous judgment of acqulttnl 
wns bnsed upon a general verdict. as is nRllall~' the cnse, this appronch rpqulres a court 
to 'examine the record of a prior proceerllng, taking into acconnt the pleadings, evidence, 
charge. and other relevant matter, and concltHle whether a rational jury could have 
grouuded Its verdict IIpon an issne other than that which the defeudant seeks to foreclosp. 
from conslderlltlon.' [·Cltatlon omitted.]" 

92-919 0 - 77 - pt, 1 - 12 
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5. Affirmative Defen8e , 
Subsection (b) provides that it is an affirmative defense to a prosecu

tion for conspiracy that, under circumstances manifesting a volulltary 
and complete renunciation of his criminal intent, the defendant pre
vented the commission of every crime that was an object of the 
conspiracy. The provision, which has no counterpart in existing law,74 
is derived virtuiilly in haeo verba from the recommendations of the 
National Commission 76 and is primarily intended to encourage vol
untary abandonment of the crime before" actual harm is caused by the 
completion of the unlawful objectives.HI The defense is similar to tl1at 
provided for attempt, discussed above, although worded somewhat 
differently because of the fact that conspiracy necessarily involves 
other actors. Thus, the defense requires that the defendant show that 
he "prevented" the commission of every crime contemplated by 
the unlawful agreement unde!' circumstances manifesting a "vol
untary and complete" 77 l'epudiation of his criminal intent. Such re
nunciation would ordinarily be manfested by notifying a law enforce· 
ment officer of the scheme.'s If however, such notification would not be 
sufficient to prevent the crime, the defendant must insure that his 
uction is effective to do so. For example, if in a conspiracy to. dynamite' 
a building the fuse has been lit, the defendant must step on the fuse to 
extinguish it.79 
6. Jurisdiotion 

The scope of jurisdiction under this section parallels that under 
section 1001. There is Federal jurisdiction here in two situations. The 
first is where any objective of the conspiracy is a Federal crime as to 
which Federal jurisdiction is not limited. The second is where any ob
jective of the conspiracy is a Federal offense as to which Federal 
jurisdiction is limited to certain specified circumstances and any. such 
circumstance has occurred or would occur if any crime which is an 
object of the conspiracy were committed. 

As a result of this provision and section 303 (c1) (2), the govern~ 
ment will not have to prove scienter as to jurisdictional facts. As 
noted before, at present some cases hold that a defendant who is un
aware o~ the circumsta~l~es giving rise to Federal jurisdi~tion cannot 
be COU1ncted of COl1Splrmg to VIolate Federal law. Th1s so called 
"anti-federal intent" doctrine, howe"er, has been subjected to strong 

74 As obsen-e<l before, existing law contains a !lefense of withdrawal, the mnin function 
of which is.to relie"e a conspirator from linbility for the acts of his co-conspirators during 
and In furtherance of the remainder of the conspiracy. :::;ee Working Papers. p. 302. I"eder!)J 
lnw contains no defense, howe,'er, exonerating a conspirator from liability for the con· 
spiracy offense Itself. 

" Sec Final Report, § 1005 (~) (b). 
70 See Developments in tlle Lan).' Orimilla~ OOllspiracy, 72 Hary. L. Rev. 020, 057 (l9lin). 

. 71 Thc term "yoluntary nOll complete" Is partlnlJy defined in section 1004 (tl) , nnll is. diS-
cussellin connection wltl! the prior section concerning the offense. of nttempt. 

7. As origlnnll.\' introtluced, S. 1 proyl!le!1 thn.t renunclntion coul!1 only be nccomplislled 
by notifying a Jaw enforcement otHcer. This restriction of the defense was criticized by 
the Special Comml ttee of the New Yorl, City 13ar Assocla Uou : 

"This [limitation of the defense to circumstances wl!ere the person notifies a 
law enforcement officer] seems to us to be nnnece~sary because the objects of 
the conspiracy could be totally frustrated under'some circumstances without con
tacting the pollee. For example, if five men conspire to steal a certain painting, 
we crime could be pre"ented by warning the mnseum and cnnsing them to move 
the painting and notifying one's fellow conspirators that this has been done. 
Under existing law, this wonld satisfy the defense of renunciation. We believe It 
should continue do so." Hearings, p. 7717. 

The Committee ngree~ with thl~ aRRP~~mpn t nnd ndoptR the recommendation. 
7!l See Eldridge Y. Unitell States, 62 F.2d449, 451 (10th Cir. 1932) . 

. ------------------------------------------------------------~ 
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criticism 80 and is 'without rational basis. To hold, for example, that 
knowledge of interstate transportation 01' insurance by the FDIC is 
unnecessary in a prosecution for the substantive offense, while requir
ing proof of such knowledge for conspiracy to commit these offenses, is 
anomalous. The govel'llment's interest is manifest the moment the bank 
receives its certificl1te of insurance or the property enters interstate 
commerce. The defendant ,,-ho agrees with another that the conduct 
constituting the crime be performed should be subject to the Federal 
criminal process regardless of whether he knew the Federal interest 
involved. 
7. Grading 

18 U.S.C. 371 currently provides a maximum .penalty of five years 
for conspiracy to commit a felony irrespective of the gravity of the 
crime sought to be committed 01' the penalty for that offense.8~ As a 
result, the penalty for conspiracy is often considerably greater 01' less 
than that for the substantive offense which is its object. The Committee 
considers that this scheme of grading is inadequate since it fails to 
distinguish between those conspiracies whose objectives are serious 
crimes and those conspiracies whose objectives are not so serious. In 
order to rectify the problem and supply a more rational punishment 
system, subsection (e) provides that conspiracy is an offense or the 
same class as the "most serious" offense which is an object of the con
spiracy, except that a conspiracy to commit a Class A felony is a 
Class B felony. This treats conspiracy, for grading purposes, like 
attempt and is consistent with the basic recommendation of the Na
tional Commission.82 

The Committee, moreover, accepted the National Commission's pro
posal to preclude consecutive sentences for conspiracy and for a sub

stantive offense which 'was an object of the conspiracy.83 

SEC'.rION 1003. CRIMINAL SOLICITATION 

1. I ntroduotion 
This section, which is largely carried forward from S. 1, as orig

inally introduced in the 93d Congress, makes it an offense to solicit 
another person to engage in criminal conduct. The principal reason 
for this section is to cover the situation where a person makes a serious 
effort to persuade another to engage in conduct constituting a crime but 
is unsuccessful in doing so. Although the section also reaches the situa
tion where the solicitor is successful, in that event the solicitor would 
be an accomplice and thus liable under section 401. In addition, if the 
solicitee agrees to engage in criminal conduct and an overt act is per
formed to effect an objective of the agreement, the solicitor would be 
guilty of conspiracy under section 1002, discussed above. 

4-t common law, there was a division of opinion as to whether solici
tatIOn was a separate offense or whether it was simply a criminal 

." See DCl:clopmcnts in tile Law: 0l"i1llillal OOllspil"acy, 81/pra note 7'6; and sec Un.itecl 
Slates ,'. Feola, supra, note JO. 

St Conspiracy to commit a misdemeanor is punishable by no more ·than the "maximum 
Imnishment pl'o"idNI for snch ml~denwnnllr." 

8' See Final Report, § 1004(0). This approach is also consistent with the recommenda
tion of .the New Xork CIty Bar Association's Special Committee on the Proposed New 
Federal CrIminal Code. Hearings, p. 7714. 

a; See section 2304; Final Report § 3204(2). 
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attempt.54 The modern viewpoint, however, is that solicitation is a 
distinct offense.85 The Conunittee feels that a separate criminal solici
tation provision serves a very important purpose in that it permits law 
enforcement officials to intervene at an early stage where there has 
been a clear demonstration of an individual's criminal intent and 
danger to society. Significantly, while no general offense of criminal 
solicitation exists in current Federal law, such an offense was rec
ommended by the Model Penal Code and t~le National Commission, 
and has been incorporated into the statutes of most States that have 
recently revised their criminal codes. 
~. Present F ederaZ Law 

At present, there is no Federal law of general applicability which 
prohibits an unsuccessful solicitation. There are, however, a few stat
utes defining specific oifenses which contain language prohibiting so
licit(l,tion, whether or not successful. One such statute is 18 U.S.C. 
201, which prohibits soliciting the payment of a bribe.so 

Although some care must be taken where only words of instigation 
to crime are 'punished, it is clear that,'i£ so confined, a criminal solici
tation provisIOn does not run afoul of the First Amendment. A close 
examination of the cases, as set forth in the note below,s1 reveals that 
the First Amendment comes into play only where a statute defines a 
crime in terms of mere advocacy as distinguished from incitement to 

8! See Curran, Solicitation: A Substantive Grime, 17 Minn. L. Rev. 499 (1933); Black-
burn Solioltation to Grimes, 40 W. Va. L.Q.135 (1934) • 

.. See Note, Solicitation, 41 Dick. L. Rev. 225 (1937); Worldng Papers, pp. 369-371 . 
.. See also Working Papers p. 369, listing other statutcs. 
81 In the seminal case of SO/lenck v. United States, 249 U.S. 47 (1919), the defendants 

were cOllvicted of conspIracy to violate the Espionage Act by causing and attempting to 
cause Insubordination in the mllltary and naval forces of the United States by having 
printed and circulated 0. document calculated to cause such insubordination. In upholding 
defendants' convictions and rejecting their claims that thel!: actions were protected by 
the First Amendment, the Court through Justice Holmes stated(id. at 52) : 

The question in every case is whether the words used are nsed in snch circum
stances and are of such a natnre as to create a clear and present danger that 
they will bring about the SUbstantive evlls that Congress bas a right to prevent. 

In Dennis v. United States 341 U:S. 494 (1051), the defendants were convicted of 
violating the Smith Act (18 U.S.C. 2385)1 which makes it 0. crime to Imowingly or wlIIfully' 
advocate, abet, advise, or teach the dUty necessity, desirablllty, or propriety of over
throwing or destroying the government of the United ::;tates by force or violence or by 
the assassination of any officers of such government. The Court held that an essential 
element of the offense was proof that those charged with Its violation had an Intent to 
overthrow the government by force and violence. The Court then approved the trial judg~'s 
Instruction that the defendants could not be found guilty unless they had the intent to 
"overthrow the Government of the United States, by force and violence as speedily as 
circumstances would permit." In tliscusslng the "clear and present danger" test in Scllellck; 
the Conrt artopted the language of Judge Learned Hand from bis opinion below (id. at 
516) : ' 

In each case [Courts] must asl,.whether the gravity of the "evil" discounted 
by Its Improbability;' justifies such invasion of free speech as is necessary to avoid 
the danger. 

In Yate8 v. United States,' SltPI'U note 64, the Court, again interpreting the Smith 
Act, held that the Act did not prohibit mere advocacy Rnd teaching of forcible o\'erthrow 
as an abstract prinCiple divorced from any eft'ort to Instigate action to that end, and tlmt 
Congress intended to punish only advocacy "directed at promoting unlawfUl action." In 
explaining the distinction, the Court stated: 

The essential distinction is that those to whom the ael\-ocacy is addressed must 
be urged to do something, now or in the future, rather than merely to believe 
in something. 

Finally, in Brandenburg v. Ohio, 395 U.S. 444 (1960), the defendant was convicted ot 
violating the OhIo Criminal Syndication statute for "advocating .•. the duty, necessity, 
or propriety of crime, sabotage, violence or unlawful methods of terrorism as a means of 
accompllshing industrial or political reform." The Court reversed defendant's conviction, 
on grounds that the Rtatute as construed Violated the First Amendment. It stated: 

[T]he constitutional guarantees of free speech amI free press do not permit a 
State to forbl<l or proscribe advocacy of the use of force or of law violation ex
cept where such advocacy Is directed to ineltlng or producing imminent lawless 
action and Is likely to incite or produce such action. 
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immediate lawless action. One distinguished commentator in discussing 
tn.e relationship of the First Amendment to criminal solicitation 
stated: 88 

The problem is, indeed, no different from that involving 
the use of speech generally in the commission of crimes of 
action. Most crimes-certainly those in which more than one 
person participates-involve the use of speech or other com
munication. Where the communication is an integral part of 
a course of criminal action, it is treated as action and receives 
no protection under the First Amendment. Solicitation to 
crime is similar conduct, but in a situation where for some 
reason the contem]?lated crime does not take place. Sol.icita
tion involves a hirmg or partnership arrangement, desIgned 
to accomplish a specific action in violation of law, where the 
communication is an essential link in a direct chain leading 
to criminal action, though the action may have been inter
rupted. In short, the person charged with solicitation must, 
in a direct sense, have been a participant in an abortive crime 
of action. Thus the crime of criminal solicitation may be 
seen as a particular instance of the more general category of 
criminal attempts. Here, also, the applicable legal doctrine 
undertakes to draw the line between "expression" and 
"action." The fact that issues of this nature rarely arise in
dicates that establishing the division between free expression 
and solicitation to crime has not created a serious .pJ;oblem. 

In summary, the Committee believes that an offens~ defining crimi
nal solicitation to prohibit a person from using words. as a means to 
commit a crime and intendin~ that his words should cause a criminal 
result, does not violate the FIrst Amendment. It cannot be seriously 
contended that one who solicits a crime by words makes a contribution 
to community discussion which is protected under the First Amend
ment.89 
3. Th,'3 Offense 

A. Elements 
Subsection (a) of section 1003 provides that a person is guilty of an 

offense if, with intent that another person engage in conduct constitut
ing a crime, and, in fact, uncler circumstances strongly corroborative 
of that intent, he commands, entreats, induces, or otherwise endeavors 
to persuade such other person to engage in such conduct. 

Notably, the provision is applicable to solicitation of all "crimes",9o 
thus generalizing from the rather haflhazarcl system of current 
statutes punishing solicitations to commIt only particular offenses.01 

The words used to describe the type of conduct required to violate 
this section are desi~ned to limit it to actual instigat~on. 'rhus words 
such as "counsels," 'encourages," and "requests" have been. rejected 
because they suggest equivocal situations too close to casual remarks 

58 Emcrson, 1'OtVu·rrl a General Theory of the First Amelllimoltt, p. 83 (19GG). 
so Sce Model Penal Code, § 5.02, Comment, p. 99 (Tent. Draft No. 10, 1960) ; Working 

Papers, P. 375: FUal Y. Wa8hington, 23G U.S. 273 (1915). 
0<1 Under this scctlon, therefore, It is not an offense to SOlicit the commission O'f an 

Infraction. 
" But see section 17G4(b), exempting antitrust offenses from the purview of this section. 
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or areas of constitutionally protected speech.o2 Notwithstanding this 
effort to refine the statute, the Committee is aware that, in order to 
pass constitutional muster, the section must be read as incorporating 
the body of case law, referred to in the discussion of present Federal 
law, 8upra, with respect to the so-called "clear and present danger" 
test. Tl).e Committee intends and expects that the section be so inter
preted .. The Committee has chosen not to try to codify the clear and 
present danger doctrine as. it presently stands, since such an attempt, 
even if successful, would needlessly assume the risk of the section's 
being found invalid under future interpretation of constitutional pa
rameters. Furthermore, the basic approach of the proposed Code is to 
avoid codifying constitutional principles because such attempts are 
unnecessary. 

The offense in this section contains two essential elements. First, 
the offender must have the intent that another person engage in con
duct constituting a crime ,and that intent must be manifest by circum
stances strongly corroborative thereof;, and second, he must com
mand, entreat, induce, or otherwise endeavor to persuade such other 
person to engage in such conduct. 

Included expressly in the first element is 'a requirement that the cir
cumstances show that the actor is serious in his intention.o3 For exam
ple, the person who expresses the sentiment at a baseball game that 
the umpire should be killed would ilOt be guilty of solicitation since 
the surrounding circumstances would not bear out the conclusion that 
he genuinely possessed the requisite intent that another person kill 
the umpire. Similarly, the drunk in the cor:ner bar who asks the bar
tender to murder his wife would probably not be guilty since the sur
rounding circumstances cast a reasonable doubt as to his intent. These 
same principles apply to expressions of p01iticaJ hyberbole.o4 However, 
if a speaker shouted to an angry mob surrounding a jail that one of 
the inmate[3 should be 1ynched, it might be concluded that he did in
tend that other persons engage in criminal conduct. In each instance, 
whether or not the actor had the necessary intent would be a question 
of fact for the jury to decide in light of the circumstances surround
ing the statement and in accord with appropriate instructions. 

The .second element is that the actor engage in conduct which is 
intended to cause another person to engage in criminal conduct. Thus 
a superior who orders a subordinate to engage in criminal conduct 
would be guilty of solicitation since he "commanded" his subordinate 
to engage in such conduct. Likewise, a person who threatens or offers 
to pay money to another person would be "inducing" such person and 
would also be guilty of solicitation. The phrase "otherwise endeavors 
to persuade" is designed to cover any situation where a person seri
ously seeks to persuade another person to engage in criminal conduct. 
However, this phrase is not meant to cover the' situation where the 
actor attempts to communicate with another person but for some rea
son the communication never reaches that person. For example, a 

DO See Working Papers. p. 371 . 
• '" This is consistent with the recommendation of the National Commission. Final Report. 

Sec. 1003. By contrast. S. 1 of the 94th Cong-ress contained 110 such explicit requirement. 
91 See Watts Y. United States, 394 U.S. 705 (1969); Hartzel Y. UnitecZ State8, 322 

U.S. 680 (1944). 
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person who' writes a letter to another person in which he offers to pay 
a sum of money if that person would commit a crime, and who mails 
the letter, would not be guilty of solicitation if the other person never 
receives the letter. Conceptually, this' conduct constitutes attempted 
solicitation, which under section 1004 (b), discussed subsequently, is 
not an offense. In view of the policy in section 1004 (b), the phrase 
"endeavors to persuade" must be construed as requiring some commu
nication between two or more persons before there is a solicitation~ . 

The section does not require that the perSOll solicited commit an 
overt act in response to the solicitation. As the American Bar Associ
ation's Section of Criminal Law stated: 95 

The requirement of strong corroboration of the intent is 
sufficient to distinguish legitimate abstract advocacy from 
criminal incitement. . .. Deletion of the requirement [of an 
overt act by the person solicited] would eliminate as an in
surmountable' obstacle to the )?rosecution of a serious solicita
tion the fact that the one solIcited spurned the invitation. 

B. Oulpability 
The conduct in this offense is commanding, entreating, inducing, or 

otherwise endeavoring to persuade another person to e"ngage in con
'duct constituting a crime. Since no culpability standard is specifically 
designated, the applicable state of mind that must be proved is "know
ing," i.e., that the offender was a,,'a1'e that he was commanding, etc. 
ailother to commit a crime.oo The element that the command be "with 
intent that another person engage in conduct constituting a crime" 
states the pur'pose ,yith which the conduct must be performed in 
o1'(ler to be a violatipn of this section.Dr It is, of course, only necessary 
that the offender intend that the other person engage in the conduct 
constituting a crime; it is not essential that he know or have any 
particular mental state with respect to the fad thnt the conduct is in 
yiolation of law.08 The remaining element that the circumstances be 
such as to strongly corroborate the culpable intent i~ preceded by ~he 
phrase "in fact." Thus no proof of a mental state IS necessary WIth 
respect to this element. 90 

4' Defense Precluded 
Subsection (c) of section of 1003 provides that the solicitor cannot 

successfully assert a defense that the solicitee could not be convicted 
of the offense because he lacked the state of mind required or was 
incompetent or irresponsible, or is immune fl,'Oll1 or otherwise not sub
ject to prosecution. This provision is based upon the universally 
acknowledged principle that one is no less guilty of the commission 
of a crime because he uses the overt behavior of an innocent or irre
sponsible agent.100 

o. Hearings, p. '5801. The Special Committee on the Proljtlsed New Federal Criminal 
Code of tIle Sew York City Bar Assoclntlon also recommeJ1[led the deletion of Such a 
requirement. See Hearln/:R. p. 7710. 

00 See sections 303(b) (1) and 302(b) (1). 
1\7 TIlls element Is necessar~' since It Is possible to knowlngl;' or even Intentionally com

mand another to engage In crIminal COJ1[luct, without really expecting or InteJ1[lIng that 
he obey the command. 

~. See section 303(d) (1) (A). 
00 See section 303 (a) (1). 
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This principle has been upheld on several occasions by Federal 
courts.:l.°l A distinction between the situation under this section and 
those dealt with in such cases is that the solicitation provision will 
be utilized when the person:;olicited, for one reason or another, did 
not carry out the criminal activity. However, if the agent's innocence 
or legal irresponsibility woulclnot prevent prosecution of the insti
gator 'when the crime was committed, it should not bar a prosecution 
when the crime was solicited but never completed. . 

This provision does not mean that irresponsibility or incompetency 
of the solicitee is never relevant; The lack of responsibility or compe
tence of the person solicited may be relevant in determining the so
licitor's intel1t--fo1' example, an entreaty to a child or an imbecile 
may indicate the solicitor's lack of serious purposes.102 

5. Affirmative Dejenae 
Subsection (b) of· section 1003 provides an affirmative defense of 

renunciation under this section. '1'he reasons for providing such a 
defense are the same as those justifying the defense for attempt under 
section 1001 and are discussed in connection with that section. }. s is 
the case for attempt, the renunciation, to be a defense, must be "volun
tary and complete" as partially defined in section 1004( a), i.e., not 
motivated by a decision to postpone the crime or to substitute another 
victim. Unlike the attempt offense, however, the affimative defense 
here requires that the defendant prevented the crime solicited from 
being committed. Thus he must persuade the solicitee to desist from 
committing the offense or take such other ~teps as will prevent it.l03 
6. Jurisdiction 

The jurisdictional provisions under this section directly parallel 
those under section 1001 and the discussion there is applicable equally 
in this context; 
1. GTading 

An offense under this section is graded as an offense of the class 
next below that of the crime solicited. This was the grading recom
mended by the National Commission and adopted in S. 1, as origi
nally introduced. It represents a compromise between the common law 
view that all solicitations be deemed misdemeanors and present Fed
eral statutes which treat solicitation as an attempt for grading pur
poses, that is, as punishable to the same degree as if the crime solicited -
had actually occurred. As with section 1002 (criminal conspiracy), sec
tion 2304 provides that consecutive sentences may not be imposed both 
for solicitation to commit an offense and the completed offense. 

lCO See, e.g., Niuro v. Unitecl States, 117 F.2d 624 (8tll Clr. 1941), United States v. 
Brandenberu, 155 F.2d 110 (8tll elr. 1946) (physiCians circulating lIIegal narcotics 
prescriptions guilty of sale by Innocent druggist). 

lOt See Working Papers, pp. 377-378. 
102 See Heport of tile Special Committee on tile Proposed New Federal Criminal Code of 

the Assoclation of tile Bar of tile City of New Yorlt In support of this provision; 
Hearings, pp. 7715-7716. 

100 Tbe defendant may utilize tile defense even If bls efforts did not canse the prevention 
of the crime. For instance, If the sollcltee never intended to commit the crime, but the 
sollcltor (not knowing this) took steps to Inform the authorities so tllat the crime would 
lIaye been prevented If the person sollclted had tried to commit It, the SOlicitor could 
ayall himself of the affirmative defense herein. 
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SECTION 1004. GENERA.L PROVJSJONS FOR CHAPTER 10 

This section contains general provisions which are applicable to 
other sections in chapter 10. Subsection (a) contains a pattial defini
t.ion of "voluntary and complete" with respect to the defense of 
renunciation. This definition has been explained in conllection with the 
discussion of that defense in sections 1001-1003. 

Subsection (b) (1) provides th~t it is not an offense to attempt to 
commit, to conspire to commit, or to solicit the commission of, an of
fense described in sections 1001 through 1003; an offense described in 
section 1202; 'Or an offense described outside this title that consists of 
an attempt, a conspiracy, or a solicitation. For example, if two or more 
persons enter into an agreement to commit a criminal offense but none 
of the conspirators does any act to effect any objective of the agree
ment, they could not be charged with "attempted conspiracy." The 
Committee believes that the harm in such conduct is simply too remote 
to warrant prosecution. Likewise, a person who mails- a letter to an
other person soliciting that ~erson to commit an offense would not be 
guilty of attempted solicitatIOn if the other person never received the 
letter. Similarly, 'a person who unsuccessfully solicits another to join 
a conspiracy could not be found guilty of solicitation of a conspiracy.l04 

Subsection (b) (2) provides that it is not an offense to attempt t'O 
commit, to conspire to commit unless it was in fact completed, or to 
solicit the commission of, an offense set forth in section 1115 (a) (3), 
1116(a) (1), or 1831 (a) (1). The three offenses enumerated are the 
'Only ones in the Oode that punish specific acts of incitement (i.e., in
citement to evade military or alternative civilian service, incitement 
to mutiny, insubordination, or desertion, and incitement to riot). The 
Committee is of the view th:tt a proper sensitivity to First Amendment 
concerns requires that there be a prohibition on prosecution for the 
new (and otherwise generally applicable) offenses of attem'.)t and 
solicitation. Moreover, for similar reaso,'" the Committee believes that 
a conspiracy prosecution for an incitemt;~.~-type offense should not be 
available unless the incitement offense has been completed. Although 
recognizing the existence of some risks to society in precluding a pros
ecution for, e.g., a conspiracy to incite a riot, the Committee has con
cluded that the greater danger lies in the ''Overzealous use of such pow
ers to inhibit the exercise of First Amendment rights. lOG In short the 
offenses of incitement are deemed to warrant exemption from the ap
plicability of inchoate offenses that would unduly broaden their scope. 
And, since the conduct of incitement precedes the intended result, re
moving the ability to prosecute f'Or inchoate offenses in this context 
does not altogether prevent society from acting to punish the offender 
before he has achieved his criminally antisocial purpose. 

1~1 The 'only other exception to the application of the chapter 10 oll'enses Is section 1764 
(antitrust offenses) where the Committee deems it appropriate to retain the pl'esent scope 
of the crimes. 

"" In so stating. howeyer, the ICommlttee !loes not intlmd to criticize any InYestigation 
or prosecution under prior laws. 
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CHAPTER 11.-0FFENSES INVOLVING NATIONAL 
DEFENSE 

This chapter contains a subchapter for each of the three generic 
offenses involving natio:i:lal defense-treason, sabotage, and espio
nage-and a fourth subchapter for miscellaneous national defense 
crimes. The subchapters on treasvn. sabotage, and espionage include 
descriptions of several related oft'enses; the fourth subchapter con
cerns atomic energy offenses. 

SUBCHA¥l'ER A.-TREASON AND RELATED OFFENSES 

(Sections 1101-1103) 

This subchapter revises part of chapter 115 (Treason, Sedition, and 
Subversive Activities) of title 18. Sections 1101 and 1102 deal with 
treason and certain lesser insurrectionary activities now covered by 
18 U.S.C. 2381 ancI 2383. Misprision of treason, 18 U.S.C. 2382, has 
been assimilated into section 1311 (Hindering Law Enforcement). 
Section 1103, which prohibits para-military activity, replaces 18 
U.S.C. 2386, a complex registration statute which, in effect, has been 
nullified by judicial rulings on similar legislation.1 18 US.O. 2384 and 
2385 (the Smith Act), which proscribe seditious conspiracy and vari
ous acts involving advocacy o.f the forcible overthrow of the govern
ment, are not carned forward ill the Code. 

SECTION 1101. TREASON 
1. In General 

Uniquely among Federal crimes, the Constitution itself defines the 
offense of treason, lays down procedural requirements, and permits 
Congress to do no more than specii-y the penalty within certain limits. 
SectIOn 3 of Article III provIdes: 

Treason against the United States, shall consist only in 
levying War agr.inst them, or in adhering to their Enemies, 
giving them Aid and Oomfort. No Person shall be convicted 
of Treason unless on the Testim0.i:1Y of two Witnesses to the 
same overt Act, or on Confession in open Oourt. 

1 See Albertson v. 8AGB, 382 U.S. 70 (1965); Gommunist Party v. United, ,States, 384 
F.2d 957 (D.C. C!r. 19tH). 

(175) 
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The Congress shall have Power to declare Punishment of 
Treason, but no Attainder of Treason shan work Corruption 
of Blood, or Forfeiture except during the Life of the Person 
attainted. 

The constitutional definition prohibits Congress from declarillg COll

duct that does not fall clearly within its terms as treason. The require
ment of two witnesses to the overt act also prevents Congress from 
denominating an offense containing all the elements of treason by 
some other name.2 

The constitutional definition has been construed by the courts as 
recognizing two forms of the offense: (1) levying war against, or ren
dering assistance to foreign. enemies waging war against, the United 
States, and (2) engaging in domestic rebellion. Congress, despite the 
limitations on its po,vel', is entitled to assign different penalties to the 
different forms that the offense can take. Section 1101 describes the 
offenses of levying war and assisting foreign enemies and section 1102 
(a) (1) the offense of rebellion. The former is declared a Class A fel
ony, and the latter a Class B felony, 

Unlike current statutor,y law, the constitutionally mandated two
witnesp rule has been codified. Although there is some confusion as to 
the application of the rule,3 the Committee deems it useful to include it 
on the face of the statute in substantially the language of the Constitu~ 
tion. 
1t. Present Federal Law 

In existing Federal law 18 U.S.C. 2381 deals with the conduct de· 
sCl'ibed in section 110l. 

18 U.S.C. 2381 provides that whoever "owing allegiance ·to the 
United States, levies war against them or adheres to their enemies giv
ing them aid and comfort within the United States or elsewhere," is 
guilty of treason. Essentially the statute tracks the constitutional defi~ 
uition. The addition of the reference to "allegiance" has been held to 
be superfluous as ne.cessarily implied; in the Constitution's defini
tion.4 So too the stipulation that the offense can be committed without 
the territorial jurisdiction of the~United,States.;; 

Section 2381 has remained virtually unchanged since first enacted 
as section 1 of the Judiciary Act of 1790. The mandatory death penalty 
was made discretionary when the statute was reenacted as section 1 of 
the Act of July 17, 1862. a The present statute also provides for a mini
mum sentence of five years and a fine of not less than $10,000 and fur
ther contains a disqualification from holding Federal office; 
3. The Offense 

A. Subsection (a) (1) 
(i) Elements.-Subsection (a) (1) provides that a person is guilty 

of an offense if, "while o'wing allegiance to the United States, he ad-

o Gramer Y. Unitec1- States, 325 U.S. i. 45-47 (1945). 
$ Compare Haupt \'. United States, 330 U.S. 631 (1947), with OraJ/le/' \', Unitec1- States, 

811·PI'<I. note 2, 
• United States y, lViltberger, 18 U.S. (5 Wheat.) 7{; (1820). 
b Kawukita y, United States. 343 U.K 717, 732-733 (1052). 
o The death penalty is in all likelihOOd unenfol"cell;ble in the li611t of Supreme Court 

decisions. E.g., Gregrl Y. Geo/'gia, 428 U,S. 15'3 (1976); Furman Y. Georgia, 408 U.S. 238 
(1972). 
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heres'to the enemies of the United States and intentionally gives them 
aid and comfort." The elements of the offense are thus (1) that the 
defendant Owe allegiance to the United States; (2) that there exist 
enemies of the United States; (3) that he "adhere" to them; (4:) that 
he give them aid and comfort; and (5) that such assistance is ren
dered intentionally. No change from current law is intended. Indeed, 
the basic language of the Constitution and 18 U.S.C. 2381 have been 
retained.7 This will tend to insure that the proposed provision will 
comport with constitutional limitations.s Moreover, enforcing the 
statute, a court will not need to concern itself with whether the con
duct falls within the ban of the statute. The Only question will be, as 
it is today, whether the conduct is within the ambIt of the Constitution 
as interpreted by the courts. 

Treason is a breach of "allegiance" and may be committed only by 
one who owed allegiance, whether perpetual 01' temporary.9 This sec
tion employs the term as it has been understood under current law, i.e., 
allegiance is the obligation of fidelity and obedience owed to the 
sovereign in return for the protection of the law.10 The obligation is 
owed "to the political entity the United States not to the person of the 
President nor to the party in power for the time being." 11 

The "allegiance" may be either (1) the absolute, permanent alle
giance owed by a citizen, wbether citizenship was acquired by birth 
or naturalization,l~ which remains in effect at all times and in all 
places, even in enemy territory beyond the actual protection of the 
laws, until he has divested himself of citizenship in accordance with 
our law,13or (2) the qualified temporary local allegiance owed by an 
alien, unless relieved by treaty, so long as he invokes the law's protec
tion by his presence.14 

The second element is that the offender assist "enemies." The adjec
tive "foreign" is implicit in that, as stated in the Greathouse case, 
"enemies" was always understood to mean a foreign sovereign and 
his subjects engaged with this country in open hostilities 01' war.15 

7 The Natlonnl Commission recommended redefining the offense In modern language. See 
Working Papers. pp. 419-425. 

8 See Hearings, pp. 1482-1483 (testimony of Edward J. Ennis, American Clvll Liberties 
Union). 

oSee fJlIiteeL State8 Y. Wiltbemer, 81/pm notp 4. 
10 Oarlisle v. United States,S3 U.S. (16 Wall.) 147.154 (1873). 
11 Ohandler v. United States, 171 F.2d 921. 938 (lst Cir'). ccrt. dpnled. 336 U.S. 

illS (1949). By contrast, nnder thp En~lIsh statute from which our constitutional defini
tion was drawn. 3:) Edward III (C. 13;'0). all~Jtianc!' Is ow~1l the monarch. 

-" The obllgntlon attaches where nntural~zatlon waR procured by fraud Rlnce citizenship 
thns acquired Is merely voidable anel r.ot void. United States v. Stephan, 50 F. Supp. 445, 
447, 44S (E.D. ~llch.), nff'll. 139 F.2cl1022 (6th Clr. 1943). but not where the naturaliza
tion proceedings were void. United States v. Villa to, 2 U.S. (2 Dall.) 370,372 (C.C. Pa. 
1797). . 

13 Sre KUlcakita V. Unitccl .~tates, ,9l1pra note fl. KlL1vakita also hoMs that trcason may be 
committed by one having dual citizenship, Ie!. at 723-727. 

,. Oar1isle v. United States, supra note 10; Radich v. Hutchins, 95 U.S. 210 (1877). It Is 
established English law, and probably ours, that such tempornry obligation continues after 
the allen's Physlcnl departure If he haR left family or property behind which InvoIces the 
law's protection. See Foster's Orown Law (1762), citing a no-Ionge.· extant Resolution of 
the Justices of 12 January 1707. quoted In Hall, Famous Trials, Trial of William Joyce 
(u-~d Hnw Haw), Vol. IV, 66. 92-93. The Joyce case Itself, ReID v. Joyce, 173 L.T. 377 
(1!h51. alI'd, sub non •. Joyce v. Director of Public Prosecutions, A.C. 347, 115 L.J. 
146 (House of Lords, 1946), extended the rule to an allen abrOlld holding a valid British 
passport though he had left neither family nor property behind. This ruling Is criticized 
by Hall. supra, and Is noted without approval In G-lllars v. United States, 182 },'.2d 962. 
1181 (D.C. Clr. 1950). 

,. Un/tecL States v. Greeltholl,Qe. 26 F. Cases No. 15. 1'54 (C.C. Cal. 1863). Sce also J07m. 
Bon v. Eiselltrauer, 339 U.S. 703, 76S 11.2 (1950); Unitecl State.9 V. Fricke, 259 F. 673, 
677 (2d Clr. 1919). No change Is intended of the current rUle that an American. who 
joins the armcd forces of a belligerent enemy, is an "cnemy," Ex parte Quirin, 317 U.S. 1 
(lD42), and that giving aid and comfort to him Is treason, Haupt v. U1liteel States, supm 
note 3. 
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The third element of '(adhel'ence" is a mental state, the harboring 
of disloyal sentiments/u whereas the fourth element of giving '~aid and 
comfort" requires ovel·t conduct. A person may favor the enemy or be 
unsympathetic to this nation's cause, but he is not guilty of treason 
until he has given aid and comfort to the enemy. Conversely, he may 
give aid and comfort, but be innocent of treason if there was no adher
ence, for example, in time of war engaging in an illegal strike for 
higher wages, making a speech critical of the government, or assisting 
an enemy agent not suspected of being suchY 

"Aid and comfort" means any act which strengthens or attempts to 
strengthen the enemy in its conduct of war or in its resolve to prosecute 
it, or which weakness this nation's power or resolve to resist or defeat 
the enemy.IS Examples of aid and comfort are communicating military 
secrets, sheltering saboteurs, assisting escaped prisoners of war, fur
nishing provisions, making propaganda broadcasts, and abusing 
American ptisoners of war forced to work in an enemy war plant.19 

The act may be of minimal significance as a contribution to the 
enemy's war effort, or even unnecessary; 20 or the act may be frustrated 
or fail. -It is sufficient that the defendant did the best he could to make 
it succeed.21 

The final element is that the assistance to foreign enemies be ren
dered "intentionally." The requisite intent in treason is not wholly 
clear/2 but has been held by the Supreme Court to involve an intent 
to betray the United States.23 Thus if a person knowingly and volun
tarily performs acts of. aid and comfort to an enemy belligerent,he 
will generally have acted with the requisite intent to betray. It is no 
defense that he believed that enemy victory would be best for the 
United States in the long run,u or that he gu.ve aid and comfort Ior 
profit rather than ideologICal considerations. His motives do not !legate 
the requisite aherence or intent to betray.25 'Vhere, however, the enemy 
aided is a close family member, it appears that some degree of aid and 
comfort (food and shelter) can be extended, even with the lmowledge 
of tllC' I'ecipit'nt's hostile pUl'poses. Thus in Haupt v. United States,26 it 
was held that the jury was "correctly instructed" that "if they found 
that the defendant's fntention was not to injure the United States but 
merely to aid his son 'as an individual, as distinguished from assisting 
him in his purposes, if such existed, of aiding the Gennan Reich, or of 
injuring the United States, the defendant must be found not guilty.' " 

The element that the pel'SOIl owes allegiance to the United States is 

10 See Working Papers, PP. 42:8-430. 
17 See Omlller v. UniterL fUMes, supra note '2, at 28-29: Kawakita v. UniterL Statcs, 

BlIpra note 5. at 736; Chanlller v. United Htates. Bu/n'I< note 11, at 942-943. 
IS Cmme/' v. Unitell States, 8upra note 2, at 28-29. 
I. See CraineI' v. United States, stlpra note 2; Haupt v. Uilited States, 8upra note 3; 

Stephan v. United States, 133 F.2d 87 (6th Clr.), cert. denied. 318 U.S. 781 (1943) ; Iva 
llettko TOYII/,i D'Aquino v. United States, 192 F.2d 338 (9th Clr. 1951), cert. rJenled. 343 
U.S. 935 (1052) ; Kawakita- v. UniterL Statcs, 8UPI'I< note 5. 2. J(lLwakita v. United States, supra note 5, at 738-7.:19. 

21 See Haupt v. United Btates, supra note 3, at 643 (harboring saboteur who was 
apprphpnded before he could commit sabotage) ; GhanrllC/' v. UllitCll States, 81/pm note 
11, at 941 (propaganda broadcasts, c',!lcerning which there was no evidence that thev 
were heard or adversely affected mor14,.,) ; Iva Ikuko Toguri D'A.quillo v. United States. 
stlpm note 19 at 3i3 (same). ' 

!!:l See Working Papers, pP. 427-430. 
23 See Gramer v. United Btates, 8upra note 2. nt 29. 31. 
.. Chandler v. United State8, supra note 11. at 943-44: Beat v. Unitcd Statcs, 184 F.:!d 

131.131--38 (1st Clr. 1050), cert. denier!. 340 U.S. !J39 (1051). 
"" See Ilanaller v. Doane, 79 U.S. (12 WaU) 342, 347 (1870) (sale of provisions to the 

Confederate army); Clw.ndlcl· v. UniterL StatcH, supra note 11. at 943. 
20 Supra note 3. 
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an existing circumstance. Since no culpability level is specifically 
prescribed, the applicable stnte of mind that must be proved is "reck
less," i.e., thnt the offender \\'as aware of but disregarded the risk that 
he owed allegiance to the United States. The Committee believes that 
this comports with current law that holds resident aliens capable of 
treason even though they might not know of their obligation of limited 
allegiance imposed by the Constitution. The "reckless" standard is 
somewhat at odds with the district court's instruction in the Kawalcita 
case, SU7Jra, to the effect that the jury should acquit the defendant 
(who held dual citizenship) if it credited his claim that he "hon
estly. be1i~ved" h" lutcl divested himself of United States citizensh~p. 
Mere honest belief would not suffice to exculpate under the CommIt
tee's formulation, if the person was aware of the risk that he still 
owed allegiance to this country, and the risk was such that its dis
regard constituted a gross deviation from the standard of care that 
a reasonable person would have exercised in thecircumstances.21 The 
Committee, in effect, considers that the district court's instruction 
was overly favorable and diclnot state the law. Although the Na
tional Commission reads the Supreme Court's opinion in Kawakita 
as approving the lower court's instruction,28 a careful examination of 
that opinion shows that the Court merely quoted the trial judge's in
struction without Rp.proval in order to establish what issuel1 of fact the 
jury's verdict of gmlty necessarily resolved. 

(ii) Oulpability.-Theconduct in subsection (a) (1) is adhering 
to the foreign enemies of the United States and giving them aid and 
comfort. Since no culpability is specifically designated with respect 
to the former clause, the applicable state of mind that must be proved 
is "knowing," i.e., that the offender was aware that he was adhering to 
the foreign enemies of the United States.20 In order to be aware that 
he was dealing with an "enemy," an individual would have to know 
that open hostilities were in progress. Thus; a pers.on who, unaware 
that war had broken out, provided assistance to the enemy would not 
be guilty of treason .• On the other hand, the person need not know 
that war, in a legal sense, existed, provided he was cognizant that hos
tilities had commenced. Such a person who tendered assistance would 
act at his peril that a court might later hold that war had begun.3o 

With respect to the second clause, the culpability standard is set at 
"intentionally," thus requiring proof tha.t the offender had a conscious 
purpose or desire to give aid and comfort.s1 Through the combined 
effect of requiring a "knowing" state of mind as to "adheres" and an 
"intentional" state of mind as to give aid and comfort, the Commit.tee 
intends to carry forward existing constitutionaJ doctrine that the crime 
of treason involves an intent to "betray" the United States. 

B. Subseotion (a) (fJ) 
(i) Elements.-Subsection (a) (2) punishes a person who, "while 

owing allegiance to the United States", "levies war against the United 

'" See section 302 (c) (2). 
"" See Working Papers. p. 426; Finnl Report. § 1101 . 
.. See sections 303(b) (1) and 302(b) (1). 
30 It seems. rather clear that the concept of war in this context does not depend upon 

Il formal declaration of war by one side or the other. See Final Report. Introductory 
::Vote. p. 77; The Prize Ouses. 67 U.S. (2 Black) 635 (1862) ; Bus v. Q'illYY (The Eliza). 
4 U.S. (4 Dall.) 32 (1800) ; lOp. Atty. Gen. 50 (1798). , 

at See section 302(a) (1). 
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States." The concept of owing allegiance has been discussed in connec
tion with subsection (a) (1). The conduct of "levying war" 
recodifies the language of the Constitution and 18 U.S.C. 2381. The 
Burr cases 32 establish that war is levied at somc point before the 
actual shooting commences, but not before men are arrayed in martial 
order ready to move. The assembling of unarmed men, for a treason
able purpose where the necessity of arming is contemplated but the 
arms are not immediately available, is insufficient under this provision 
to amount to levying of war. Similarly, nothing antecedent to the 
overt levying of war, such as plotting, traveling to the rendezvous, the 
collecting of arms, or the recruiting of men, is treason in the constitu
tional sense or under this section. However, such inchoate acts may be 
punis.hable under section 1001 (Criminal Attempt), 1002 (Criminal 
Conspiracy) , or 1003 (Criminal Solicitation). 

The concept of "war" as used in this section, and indeed in this 
chapter and throughout the Code, is not specifically defined. It is 
intended to bear its current meaning under prevailing court deci
sions.aa ,Vhile the existing cases, cited below, were decided in differing 
contexts, all, except the Latney and Averette decisions,a4 held that 
"time of war" is not limited to a war formally declared by Congress. 
The latter cases held that, in light of the constitutional policies·dis
favoring court martial jurisdic'ion over civilians, Articll:> 2(10) of the 
Uniform Code of Military Justice, authorizing court martial author
ity over civilians in "time of war", should be interpreted narrowly 
to mean only a war declared by Congress. The rationale of those two 
decisions is not properly applicable to the ~):ffensesdescribed in this 
bill, which involve trial in a civilian (fecl('ral district) court. Thus, 
while the precise scope of the term "war" is not settled by judicial 
decisions, it is clear, and the 00mmittee accordingly intends, that 
"war", with respect to the imposition of criminal liability, at least 
extends to certain situations in which American armed forces are 
engaged in hostilities albeit no formal declaration of war has 
occurred. a5 

(ii) O~~lpability.-The conduct in this offense is levying war. As no 
CUlpability standard is specifically designated, the applicable state of 
mind that must be proved is' at least "knowing", i.e., that the offender 
was aware of the nature of his actions.36 . 

As under subsection (a) (1), it is not necessary that the offender 
know that war, in a legal sense, is being levied. It is sufficient if he is 
aware that he is taking part in hostilities or engaging in other conduct 
that in fact amounts to levying war. 

""Ex Parte Bollman, 8 U.S. (4 Cranch) 75 (1807), and Unitell States v. Bun', 25 F. Cas. 
Nos. 14,692a-694a (1806-1807). 

3.1 See, e.g., Bas Y. ThlflY, 4 Pall. 37 (1800) ; Montoya Y. Ulliterl States, 180 U.S. 261 
(11)01) ; llamnton ' .. MaC/allyhr/l, 1&6 l!'ed. 445 (D. Kans. 1(05) ; Ulliterl Statcs Y. AII(/er· 
SOli, 17 U.S.C.M.A. 588, 38 C.M.R. 386 (Ct. Mil. App. 1968) ; compare Latnell Y. Ignatills, 
416 F.2d 821 (D.C. Clr. 1969) ; U?litell States Y. Averette, 11) U.S.C.M.A. 363, 41 C.~I.F .. 363 
(Ct. ~nJ. App. 1970). 

alSullra note 33. 
0.-. See, e.g., NamUton Y. MaO/aul/liry. supra note 33 (Boxer RebelJlon In China) ; Unitell 

States ,-. lintle"soll, slIpra note 33 (Vietnam cont\lct). Although of cOllrse cognizant of 
the recent Will' Powers Resolution (50 U.S.C. 1541 et seq.), the Committee does not con
sieler that Its pl'oyislons are necessarily releyallt to the definition of "war" uuder thi~ 
Code for the quite aistlnct purpose of ddermlnlng crimlnnl linblllty. For this reason, a 
definition of "wnr" In section 111 of S. 1437. as introc1uced. pntternec1 upOn the War 
Powers Resolution. wns c101p.terl by the Committee eluring Its considerntion of the bill. 

'" See sections 303 (b) (1) nnel 302 (b) (1). 
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The;:element that the offender engages in conduct under this sub
section "while owing allegiance to the United States" is, as under sub
section (a) (1), an existing cirCllll1stailce as to which the 'a pplicable 
minimum mental state that must be shown is "reckless". Thus a se1£
proclaimed rebel wouldllot escape liability hereunder if he was aware 
of but disregarded a substantial risk that he still owed allegiance to 
the United States. 
4. P1'oof 

Subsection (b) provides that a person may not be convicted under 
this section unless the evidence against him includes the testimony of 
two witLqsses to the same overt act, or unless he makes a confession in 
open court. This merely codifies in statutory form the proof require
ments in the Oonstitution that are applicable to the treason offense. 
5. Jurisdiction 

No jurisdictional base is specified for this section. Accordingly, 
under. the principles of section 201 (b) (2), there is Federal jurisdiction 
if the offense is committed within the general or special jurisdiction of 
the United States, as defined in sections 202 and 203. In addition, extra
territDrial jurisdiction-as under present law-exists over this offense 
by virtue of section 204 (b). This is in accordance with current law that 
treason may be prosecuted without regard to the place of its 
commission.37 

(J. Grading 
An offense under this section is graded as a Class A felony, permit

ting imposition of any prison term including life imprisonment. This 
is consistent with 18 U.S.C. 2381.. 

SECTION 1102. ARMED REBELLION OR INSURRECTION 

1. In Genemb and P1'e$ent Federal Lmw 
This section carries forward 18 U.S.C. 2383 and overlaps in part the 

offense of treason set forth in section 1101. 18 U.S.O. 2383, which is 
derived from the seconcl section of the Act of JUly 17, 1862, plmishes 
by up to ten years' imprisonment and a fine of up to $10,000, and 
automatic disqualification from hoMing public office, 'whoever "incites, 
sets on foot, assists, or engages in any rebellion or insul'rection against 
the authority of the Fnited Stu,tes or the Jaws thereof, or o'ives aid and 
comfort thereto." It 'was early held in United State8 v. G1'eathouse 3S 

that this SLittute to the extent it ·condemns one who "assists, 01' cng'lges 
In ... : rebellion", etc., effectively dC'finecl constitutional treason, thus 
enbtlmg the clefendants clul,l'gpcl thereundC'l' to the protection of the 
two-witness rule while subjecHng them onJy to a ten-year penalty.39 
In this regard, the Jack of (\xplicit recognition of the constitutional 
proof l'equirC'll1ent for treason in this section is not intended to cast 
cloubt on application of the G1'eathmlJe decision to armed rebellion or 

37 S~e e.~., Kawakitct v. Un/teel State8, 81/pm note 5; Gillars v. U11Uec~ States, supm note 
4, at 07S-D79. 

118 Supra, note Hi, 
.. Uneler G"cathouse, the massive armel1 resistance to the execution of t1llpopular 

measures as occurrel1 in the Whislrey and Fries Rebel1ions, i()r example, umloubtcdly COIl
stituted treason. 

92-919 0 - 77 - pt. I - 13 
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armed insurrection. The Cominittee considers, however, that there may 
be violations of this section tha~ do not l'ise:to the constitubonal status 
of treason,although it recognizes that this issue will be a matter which 
only the courts can finally resolve. To emphasiz;e its view that this 
section does not proscribe only treasonous conduct, the Committee has 
denom~l1'ated the offense as other than treason, and has excised the 
phrase "levies war," which is included in the constitutional definition 
of treason, and which appears in section 1101 (a) (2). In addition, the 
Committee has omitted the explicit requirement "while owing 'alle
giance to the United States." Since, however, the necessity for such al
legiance_ is probably implicit in the notion of a, rebellion or insurrec
tion, its ddetion here is more a matter of form than substantive dif
ference from section 1101. 
13, The Offense 

Subsection (a) provides that a 'Person is guilty of an offense if he 
engages in "armed rebellion or armed insurrection": (1) against the 
authol'ity of the United States or a State with intent to: (.A.) over
throw, destroy, supplant, or change the_form of, the government of the 
United States; or (B) sever a State's relationship with the United 
States; or (2) against the United States with intent to oppose the 
execution of any law of the United States." 

As is evident, the offense in su.bsection (a) (1) is'subclivideclinto re
bellion directed immediately against the United States and rebellion 
aimed. ultimately against the authoJ;ity I)f the United States but di
rected immediately 'against a State. Tr·'tlsonous activities directed ex
clusively against a State are not punishable 1m del' this subsection. This 
is in accord with the traditional interpretation of the Constitution 
that such conduct is not treason unless the ultimate objective is to sever 
the State from the Union.40 To illustrate, an armed attempt to chl],nge 
the form of the Federal government by abolishing the Congress would 
violate the ,subsection. However, a similar' foray against a State govern
ment would not be an offense 41 unless the revolutionaries further in
tended to take the State out of the Union or if they resisted Federal 
armed forces Eent into the State to fulfill the Federal government's 
Article IV obligation of guaranteeing a republican form of 
government.42 

This subsection does not l'equire that the purpose for which the as
semblage is convened illvolve the overthrow of the central government. 
It is sufficient if the purpose is to nullify the government's sovereignty 
over a portion of its territory, whether a State, possession, or lesser 
enclave, such as a fort, or even to lprevent the e.xecution of a general 
law, such as a revenue measure:!S However, mere riots, or armed viola-

'0 See 'Charge to Grand Jury, 30 F. Cas. No. 18.2-75, (C.C.R.I. 1942) ('Story, J.). 
<l The Nationnl Commission !proposed to malte such conduct an offense. See Final Report, 

Sec, 1103. However, tlle Committee wns of the opinion that State law and 'power shOUld 
be adequate to deal with most sltlfations of this kind. In egregioUS cnses the State Will 
undoubtedly call for Federal assistance to suppress the Insurrection, and forcible opposition 
to such l)"~deral forces (troops, guards, or" marsh'lls) would constitute a viol'ltion of 
section 1102. "'loreover, any question of uuderminlng the States' right to self· defense that 
the preemption doctrine wonld ralRe SllOuld be avoide(l. See ][cSllrlell Y, Ratliff, 2-82 F, Supp. 
848 (RD, Ky, 19(7),IlPpe'l1 dismissed, 390 U.S. 412 (19G8). 

42 There would be a Ylolatlon of subpnragraph (n) in the first Instance and of either 
subparagraph (A) ("overthrow, destroy, supplant") or section 1101 in the latter, 

<3 See Bill'" Oases, 811]1l'a note 32; TV1iiske)I Rebellion Oases (United Sta.teB) v. V-Iuo!, 2 
U,S. (2 DuIJ.) 346 (C.C, Pa. 1795') ; United States y, Mitchell, 2 U.S. (2 DaIJ.) 348' (C.C. Pa. 
1795), . 

_ J 
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tion of statutes do not constitute "armed rebellion or armed insurrec
tion," 44 a concept that is essentially equivalent to levying war, dis
cussed in relation to section 1101. Rather there must be an attempt to 
nullify the statute generally.45 The force must be exercised directly 
against the government's officers, not merely against those entitled to 
the law's protection, or against persons producing material under gov
ernment contract.46 The terms "overthrow, destroy, supplant or change 
the form of government," derived from the related statute, 18 U.S.C. 
2385, are included here to underscore the concept that less than total 
revolution bnt more than mere armed violations of law are envisioned. 

The conduct in this subsection is engaging in armedrebelliOli or in
surrectiOl1. As 110 culpability standard is specifically designated, the 
applicable state of mind that must be proved is "lmowing," i.e., that 
the offender was aware of the nature of his actionsY The elements that 
the conduct is directed, in paragraph (1), "against the authority of 
the United States or a State" ,md, in paragrruph (2) "against the 
United States" are existing circumstances. Since no culpability level 
is specifically indicated, the applicable state of mind that must be 
established is at least "reckless," i.e., that the defendant was aware of 
but disregarded the risk that the circumstance existed.48 

The elements that the conduct be done (1) with intent to ove:rthrow, 
destroy, supplant, or change the form of the government of the United 
States or to sever a State's relationship with the United States, or (2) 
with intent to oppose the execution of any law of the United States set 
forth the alternative purposes for which the conduct must. be done. 

Thus this section does not reach a mere riot or simple. violation of 
law perpetrated with weapons. It is rather aimed at armed rebellion 
against the enforcement of a particular law or laws, such as a Federal 
tax or civil rights enactment. The term "law of the United States" in . 
this context is meant to include judicial decisions so that, for example, 
a person could not successfully defend a prosecution hel'eullller on the 
ground that he did not intend to oppose a statute itself, but only the 
interpretation placed upon it by a court. . 
3. Jurisdiction 

No jurisdictional base is provided for this section. Accordingly, 
Federal jurisdiction over the offense is plenary under section 201 (b) 
(2). To the extent that an offense hereunder IS found to const.itute a 
form of t.reason, extraterritorial jurisdiction is also afforded under sec
tion 204 (b) . 
4. Grading 

An offense under subsection (a) (1) is graded as It Class B felony 
(up to twenty-five years in prison). This represents a midd!e position 
between the capital penalty aHowed under 18 U.S.C. 2381 and the ten
year maximum penalty prescribed in 18 U.S.C. 2383 for such conduct . 

.. For the menninf's of the t~"ms "reheJ1\on" nOll "insurrection" sec Homa I1IB. an .. oj 
N.Y. v. Davila. 212 F.2d 7'31. 736-7'38 Ilst 'Clr. 1(54) ; Pan American World Air, Inc. v. 
Aetna. aa.s. &; S1Ir. 00 .• '505 F.2d 989, 1017-101R (2d -Clr. 1(74). 

"" TT.lI<tad .<{tates v. lIomi •. 26 F. ·Cns. No. 15,407 (C.C. Vt. 1808) i United Sta.teB v. lIamva·l" 
26 F. Cas. No. 15,229) ('C .. C.E.D. PRo 1851) . 

• 6 See Baldwin v. FrallTcs, 120 U.S. 678 (1887) ; lInywUl'cl. Y. UnltecZ StateB, 268 F. 795 
(7th 'Cir. 1(20) . 

• 7 See sections 303(b) (1) nnd 302(b) (1) . 
.18 See sections 303{b) (2) and 302(c) (I). 
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The Oommittee considers that a lesser penalty for rebels as opposed 
to those who assist foreign eneinies is wRrrunted. The pl'llctice 111 in
stances of unsuccessful rebellions in tlils country has been to show 
leniency. For example, the defendal1ts in the WMskey Rebellion cases, 
supra, ancl the Fries Rebellion case, 81..6pl'a, were pardoned after con
viction. All participants on the Oonfedemte side of the Oivil Wa:r 
were pardoned by the Anlll~sty Proclall~ation of December 25, 1868. 

An offense under subsectIOn (a) (2) IS graded as a Olass 0 felony 
(up to twelve years ill prison). This is similar to the maximulll penalty 
under 18 U.S.O. 2383 but is substantially lower than: the penalty ap
plicable under sec.tion 1101, indicating tlle Oommittee's view that this 
kind of conduct, whether deemed a form of treason or not, poses less 
of a threat to the integrity of the nation and is thus deserving of less 
severe pu~shment. 

SECTION 1103. ENGAGING IN PARA.-:UILITARY ACTIVITY 

1. In Geneml and Present Federal Law 
This section is designed to outlaw private armies. It is derived from 

the recommendation of the National Oommission.40 Ourrent Federal 
law contains no like provision. The closest statutory analog is 18 
U.S.O. 2386, a complex provision requiring registration, enforcel1ble 
by penalties of_ fine and imprisonment up to five years, of organiza
tions engaged in "civilian military activities." There have been no 
registrations under this statute nor any reported cases involving it.50 
The statute may well, because of its device of requiring registration, 
be invalid as iufringing individuals' Fifth Amendment privilege 
against compulsory seli-incrimination.51 

> 

The proposal reflects the view that association to accomplish the 
usurpation of a government function by the use or weapons is a matter 
of legitimate Federal concern and is not protected by the First Amend~ 
ment. Other nations, such as Oanada, Great Bl"itain, and Norway, 
have similar pro"isiol1s in tl1eir penal codes. 52 

93. The Offense 
Subseetion (a) provides that a person is guilty of an offense if he 

<:'ngages in the acquisition, caching, or HS<:': of dangerous weapons, 01' in 
the training of other persons in the nse of snch weapons, by or on 
behalf of an organization 01' group, of ten or more persons, that has as 
a purpose the taking over 01' control of, or the lUlauthorizec1 assump
tion of the function of, a Federal or State gOY<:'l'llment agency, by force 
Or tlu:eat of force. >. 

It should be noted that the conduct requires that ,l purpose of the 
organization or group involve the use of force 01' threat of force to 
take over 01' assnme the flUlctions of an agency of: the government of 
a. State Or the United States. Because of this limitation (not in the 
National Oommission's proposal), and because of the further limita
tion that the purpose of assu:.ail1g the function of a government agency 

40 See Flnnl Report § 11_04. 
M See Working Pnp~rs. p. 4aO n. 1. o. Compare .tllbOl·.tson Y. S,IOB. 382 U.S. 70 (1065) : Oommttnist Pa.rt y y. Unjtecl Stnios, 

aS4 F.2t1 957 (D.C. Clr. 1967). 
"See Working Papers, pp. 487-439. 
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must be "unauthorized", the Oommittee believes that there is no dan
ger that this provision will reach priyate armed groups whose ?b
jective is self-defense or who. have arinecl t~lems~lves tor Pl'ot~ctlVe 
purposes such as to patrol nmghborhoods wIth Illgh rates qf vIOlent 
crimes. 53 , 

TJlis section does liot purport to reach activities directed against 
taking OVer 01' assuming ,the functions of all agency of a local govern
ment,!!4 Whereas currently States and localities are pl'cventecl by the 
preemption doctrine uncleI' the Smith Act (18 U.~.C. 2385) from 
enforcing their laws relating to advocacy and organizational activities 
directed at overthrowing local govel'llments,uu with the repeal of the 
Smith Act by this meaSU1'e the Committee anticipates that ::3tates will 
be enabled in the future to assume the burden of penalizing such local 
seditious conduct. 

The conduct element in this offense is engaging in the acquisition, 
caching, use, or training in the use, of weapOllS on behalf of an or
ganization or group. The culpability level will be "knowingly," thus' 
requiring proof that the offender was aware of the nature of his 
actions. uG The fads that the weapons are "dangerous weapons," 5, and 
that organization 01' gl'OUp consists of ten 01' more persons and that it 
ha~ as a purpose the taking over 01' control of, 01' the unauthorized 
assumption of the fnnction of, an agency of the United Stutes govern
ment 01' of ~ll1y State govel'1lment, by force 01' threat of force are exist
ing circnmstances. As no culpability standarcl is specifically pI'escrib,ed, 
the applicable state of mind that nUlst be proved is at least "I'ecklcss," 
e.g., that the offender was aware of but disnlgal'c1ed the risk that the 
organization 01' group consisted of more than tell persons and had a 
purpose of the kind prescribed.58 

8. JU1isdiction 
No jurisdictional base is stated as applicable 'to this section. Accord

ingly, Federal jurisdiction is ,governed by the' operation of section 
201(b) (2). 

4. GfadiJng 
An offense under this section is graded as a Class D felony (up to 

six years in prison). This is generally consistent with the five-year 
maximum penalty currently a1forded under 18 U.S.C. 2386. 

STA'l'UTES REPEALED 

As notecl in the introduction ~ this subchapter, the Code does not 
carry forward 18 U.S.C. 238401' 2385. The former statute proscribes, 
insofn,r as is pel'tinent here, a conspiracy to overtlu'ow or destroy by 
foi'ce the government of the United States: or to levy war against; the 
United States, et seq. The Code more appropriately leaves this ar~a to 
the general conspiracy provision (section 1002), which will make it 

.~ COlnllare FillnlHcllort, § 1104, COlllmeI1t, p, 81.· . 
UI 'l'hc term "goycrnment agency" is clefinclll,n section 111 llI1tlls similar to the llefinition 

of "1i~enC)'" in 18 V,S.C. G. 
"" See PClI1lsIJlt'(!nia. v. NO/SOli, 350 U.S, 407 (1056); ,1lcSurcly y, Ratiff, 282 F. S"n 

848 (E.D.K,', 1967), a[lllPul dismissed 300 U.S, 412 (1068). 
r.uSee sections 303(b) (1) and 302(IJ) (1), 
r;, The term "dangerous well[lon" Is defined in section 111, 
~ See scctions 303(b) (2) and 302(c) (1), 
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an offense to conspire to violate either section 1101 (Treason) or 1102 
(Armed Rebellion or Insurrection). 

18 U.S.C. 2385 plmishes the following types of conduct: (1) advo
cating and teachincr the desirability of the overthrow, by force, or by 
assassination of public officers of the government, of the Un.ited States, 
or of a State, territory or possession, or subdivision thereof; (2) pub
lishing such incitements with the intent to cause the overthrow of such 
government; or (3) organizing societies or groups to teach or advocate 
the overthrow of the government by violmlcc, or joining such a society 
or group with lmowledge of its purpos~s. The maximum penalty pre
scribed is twenty years in prison. Because the statute deals with speech, 
it has been subjected to rigorous review by the Supreme Court. 

In DerlJl1,i8 v. United States,59 the Court, in affirming the conviction 
of leaders of the Communist Party under this statute, held that all of 

. the offenses enumerated therein require a specific intent to overthrow 
the government.GO The Court also held that it waS the intent of Con- . 
gress to punish only "advocacy," by which was meant incitement, 
rather than philosophical dismission or preaching.G! Ho~ve-ver, tIle 
Court determined that the overthrow contemplated need not be imme
diate but could be as "speedily as circumstances would peT1~it." 62 

As so constmed,the Court helel that the statute comported WIth the 
strictures 6f the clear and presellt dangel' test under the First Amend
ment,G3 the application of which the Court determined was a judicial 
rather than a jury question.o{. The Court in considering the clear and 
present danger test as applieCl to this statute, observed: 05 

.. Obviously,the words cannot mean that before the Govern
ment may act, it must wait until the putsoh is abou,t to be 
executed, the plans have been laid and the signal is awaited. 
If Government is n.ware that n. group ai.ming at its over
throw is attempting to .indoctrinate its members and to com
mit them to a course whereby they will strike when th~ 
leaders feel the circumstances permit, action by the Govern
ment is requi.red. The argument that there is no need for 
Government to concern itself, for Government is strong, it 
possesses ample powers to put down a. rebellion~ it may 
defeat the revolution with ease needs no answer. For that 
is not the question. Certajn1y an attempt to overthrow the 
Government by force, eyen though c1oomec1from the outset 
because of inu.dccp.ll1te numbers or po\\cr of the revolutionists, 
is a sufficient evil for Congress t~ prevent. The damage which 
such attempts create both physically and politically to a 
nation makes it impossible to measure the validity in terms 

··341 U.S. 494 (1951). 
00 Ie!. at 499-500. -
IJllcl, at 502. 
0' leI. at 509-511. 
03 The version of the test Wllich the Court adopted-and which it has adhered to ever 

since-was tbat of Judge Learned Hand .. writing for the court of appeals in the Dmmis 
case, I.e., "In such case [courts] must ask whether the gravity of the 'evil,' discounted by 
its improb'abllity, justifies such invasion ·of free speech as Is necessary to avoid the danger." 
Ie!. at nl0. 

a! Id. at 5012-515. 
0:; /d. at 509. 
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of the probability of success, or the immediacy of a success
ful attempt. ' 

In Yates v. United States,GG the concept of "advocacy" was further 
defined as incitement'to perform acts rather than merely to believe. 
This was reiterated in Noto v. Vnitecl States,B7 where the Court stated: 
"Them must be some substantial direct or circumstantial evidence of a 
~all to violence now or in the future." These: interpretations of legis
lative intent ,vere given constitutional status in B1'anclenou.?'g v. 0 hio,GS 
in which a State statute the language of which was not so restricted 
by the Ohio. courts· was invalidated. The Co;nrt in Brandenbu1'g 69 

summarized its previous decisions as having . 
fashioned the principle that the constitutional guarantees of 
free speech and free press do not permit a State to forbid or 
proscribe advocacy of the use of force or of law violation ex
cept where such advocacy is directed to inciting or producing 
imminent lawless action and is likely to incite or produce such 
action. 

And the Court noted that its prior holdings in Dennis and Yates 
sustaining the constitutionality of the Smith Act were premised on the 
theory that the Act "em1;>odied such a principle".70 

In Scales v.Unted States,71 the Court upheld a conviction under 
the so-called membership clause of the Smith Act :ror joining the 
Communist Party, knowing that it advocated violent overthrow 
of the government as. soon as circumstances were propitious, 
I1nd with a specific intent to bring about the forcible overthrow of the 
goverilment as speedily as circumstances wouldl?ermit. Significantly, 
the Court in Scales reaffirmed the prior holdings m Dennis) supra, and 
Yates, supra, that the advocacy of future action was withm the valid 
purview of the statute, as well as advocacy of immediate action.72 

With respect to the nature of membership, the Court in Scales fur
ther held that the Smith Act requires that the person's membership 
in an organization advocating forcible overthrow be "active," not 
merely passive or nominal, siuce a person who merely becomes a mem
ber of an illegal organization "need be doing nothing more than sig
nifying his assent to its purposes and activities on one hand, and pro
viding, on the other, only the sort of moral encouragement which 
comes from the knowledge that others believe in what the organiza
tion is doing." 73 

S. 1 in the 94th Congress contained an offense designed to perpetuate 
the provisi.ons of 18 U.S.C. 2385 (the Smith Act) insofar as tl1ey had 
been sustallled by the Supreme Court. The present bill, S. 143'7, as 
reported, contains no such offense. . 

00 354 U.S. 298 (1957). The Court stnted ({d. at 324-325) ; "The essential e1!stinctlon is 
that those to whom the m]vocncy I" ndelre_seel ml1"t be ur!!p(] to do "omethlnl!. now 01" III 
th~ futurp. rothpr thnn mrrp1v to /JClieve In something." (Emphnsls In original.) 

.7367 U.S. 290.297-298 (1961).' 
·.'395 U.S. 444 (1969), 
"" Stlp/'a note HR, at 447. 
70 Supra note 68, nt 447-448. note 2. 
71 3117 U.S. 203 (1961}. 
"' I d. at 251. . 
73 Iel. at 227-228. Scales was cited' with approval in Law Stllacnts Reseal'c," Oouncil Y. 

WadmoniZ, 401 U.S. 154, 165 (1971). 
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SunCHAP'rER B.-SABOTAGE AND RELATED OFFENSES 

(Section 1111~1111) 

This subchapter deals with certttill offenses"short of treason and 
subversion that affect the security of the United States. It is 
concerned with physical obstruction of national defense, prepara
tion for war, or the conduct of war. Espionage and classified infor~ 
mation offenses are dealt ",ith in the following subchapter. This 
subchapter contains provisions punishing" sabotage perpetrated with 
the intent of interfering with national defense (section 1111) ; similar 
conduct in which the offender actedl'ecklessly as to the fact that na
tional defense would be harmed (section 1112) ; violation of certain 
anchorage regulations designed to forestall espionage and sabotage 
(section 1113) ; evading military service (section 111<1:) ; obstructing 
recruitment anel induction (section 1115) ; inciting mutinies or deser
tion (section 1116) ; and aiding escape of prisoners of war. and enemy 
alien internees (section 1117). 

SECTION 1111. SABOTAGE 

1. In General 
Sections 1111 and 1112 are designed principally to replace 18 U.S.C. 

2151 and 2153-2157,1 These statutes, part of chapter 105 of title 18, 
are concerned with "sabotage," i.e., the willful destruction ot· 
deliberate defective production of national defense items with intent 
to interfere with national defense and similar conduct done with an 
p,wareness that defense efforts may be impaired, but witliout such 
specific intent. These CUl'rent statutes focus for grading purpOSE'S on 
whether or not the offense is committed in time of war or declared 
national emergency. . ' 

S. 1437, as reported, by contrast adds actual results and the sig
nificance of the sabotaged material as grading considerations. The 
subject bill also adds deliberate supplying of defective material to the 
traditional offense of deliberate destruction and defective production. 
£. Present Federal Law 

As previously stated, the principal provisions with which this sec
tion is concerned are found in chapter 105 (Sabotage) of title 18. Also 
relevant are 18 U.S.C. 1362 and 41 U.S.C. 606 which deal with 
sabotage of commnnication systems related to military or civil defense, 
and 42 U.S.C. 2276 which deals with "tampering with 'Restricted 
Data' " under the Atomic Energy Act.2 

A. The Sabotage Act 
18 U.S.C. 2153(0.) provides a maximum penalty of imprisonment 

for ttp to thirty years and a $10,000 fine for whoever, either "when the 

1 Section 2152 Is genealogically unrelated to Its six companlops. It was codified Into 
chapter 105 of title 18 hecauae some of Its provisions deal with "destruction" of naval 
facilltles. Those aspects are carriecl forward by thc offenses In this subchapter and In sub
chapter A of cbapter 17. The ot.her aspects -of s~ction 2152, cleallng wIth tNspnss on nayal 
facilities, or Dbstructton of them, and ylolatlon of presidential regnlntions coneerning ",le
fenslve sea arens," arc cafriccl forwarclln tIle confDrmlng amenclments III title 50, See. also 
ae.ctlon 1713 (Criminal Trespass); FeUciano v. United, states, 422 F.2(1 94'3 (1st elr.), 
ccrt. clenlecl, 400 u.s. 823 (1070). 

2 This offense Is covered in sectl'on 1131 (Atomic Energy Offenses) and Is clIscusscd more 
fully In connectlDn with that section. . 

--~--------------
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United States is at war," or "in times of national emergency afl,de
clared by the President or by the Congress," "willfully jnfures, 
destroys, contaminates or infects" "any war material, war premises, or 
war utilities" or attempts so to do, either "with intent to injure, inter
fere with, or obstruct the United States or any associate nation in 
preparing for or carrying on the war or defense activities" or "with 
reason to believe his act may" have such effect. ' 

The terms "war material'," "war premises," and "war utility" are 
defined in 18 U.S.C. 2151 by means of exhaustive lists. The words 
"war material" include arms, armament, ammunition, livestock, foi'age, 
forest. products and standing timber, stores of clothing, air; water, 
food, foodstuffs, fuel, supplies, munitions, and all articles, parts or 
ingredients, intended for, adapted to, or suitable for the use of the 

. United States or any associate nation, in connection with the conduct 
of war or defense activities. 

The words "war premises" include all buildin~s, grounds, mines, or 
other places wherein such war material is bemg produced; manu
factm'ed, repaired, stored, mined, extracted, distributed, loaded, un
loaded, or transported, together with all machinery and appliances 
therein contained; and all forts, arsenals, navy yards, camps, pris
ons, or other installations of the Armed Forces of the United States, 
or any associate nation. 

The words "war utilities" include all railroads, railways, electric 
lines, roads of wllatever description, any railroad or railway fix
ture, canal,Iock, dam, wharf, pier, dock, bridge, building, structure, 
engine, machine, mechanical contrivance, car, vehicle, boat, aircraft. 
airfields, air lanes, and fixtures or appurtenances thereof, or any 
other means of transportation whatsoever, whereon or whereby such 
war material or any troops of the United States, or of any associate 
nation, are being or may be transported either within the limits of 
the United States or upon the' high seas or elsewhere; and all air
conditioning systems, dams, reservoirs, aqueducts, water and gas mains 
and pipes, structures and buildings, whereby or in connection with 
which air, water or gas is being fnrnished, or may be furnished, to 
any war premises or to the Armed Forces of the United States, or any 
nssociate nation, and all electrie light and power, steam or pneumatic 
power, telephone and telegraph plants, poles, wires, and fixtures, and 
wireless stations, and the buildings connected with the maintenanr.e 
lmd operatIOn thereof used to flUpply air, water,. light, heat, power, or 
fncilities of communication to a,ny war premises or to the Armed Forces 
of the United States, or any associate nation. The term "associate 
nation" is also defined in 18 U.S.C. 2151 and means "any nation at 
war with any nation with which the United States is at war," i.e., a 
wartime ally. 

This statute has recCTitly been sustained against the challenge that it 
is void for vagnenC'ss although the convicHon at is[3ue (for ":'lrson of 
nn ROTC building) was rev'ersed because of erroneous trial rulings.3 

18 U.S.C. 2154( a) provic1,~s It like pennltyfor one who, during a 
'Yl:tr or national C'mel'gency, with the identical intent or reason to be-

"United States v. Itchtcnbel'U, 459 F.2d 91 (8th Cir.). cert. denied, 409 U.S. 932 (1072) ; 
see nlso Ullited Statcs v. Elsellberg, 469 F.2d 150 (8th Clr .• 1972). cert. denied, 410 U.S. 
IHJ2 (1073). 
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. lieve as tmcler section 2153, "willfully makes, constructs, or causes to 
be made or constructed in a defective manner any war material, war 
premises or war utility, or any tool, implement, machine, utensil, or 
receptacle, llsed or employed, in making, producing, manufacturing, or 
repairing" the same. 

In Sohmeller' v. United States,4 the court held that the making of 
defective war material which is condemned by the statute must be snch 
a making as to interfere with the normal function of the particular 
product. It also held that "reason to believe" was a.n alterna.tivc 
standard of culpability to "intent to injure or interfere," w that under 
an indictment charging conduct committed with "reason to believe," 
specific intent to injure the wa.r effort of tlle United States or an as
sociate nation need not be proved.5 

Sections 2153 and 2154 and the relevant definitions of 2151 were 
initialJy enacted in 1917 when thiscountl'Y was in fact at war. They 
referred only to wa.rtime and to interference with the war effort, and 
did not mention national emergency or national defe~lse qs they do 
now. Two decades later, in 194-0, when war appeared Immment, and 
stories of "fifth column" activity were rife, it was recognized that no 
FederalIa", provjcled shelter for the large scale preparations for war 
then underway, comparable to ~hat given ill wartime by' 18 U.S.C. 2153 
and 2154. To fill this gap, sectIOns :3155 and 2156 of tItle 18 were en
acted, prohibiting, respectively, injury or defective production of 
"national-defense material," "national-defense premises," and "na
tional-defense utilities," perpetrated with the intention of interfering 
with "national defense." Section 2151 was' expanded by the addition 
of rlefinitiol1s of national-defense material, premises, and utilities, 
parallel to and almost identical with those of war material, prClmises, 
and utilities. -

The words "national-defense material" ip.clude arms, armament, 
ammunition, Jivestock, forage, forest products and standing timber, 
stores of clothing, air, water, food, foodstuffs, fuel, supplies, muni
tions, and aU other articles of whatever description and any part or 
ingredient thereof, intended for, adapted to, or suitable for the usc 
of the United States in connection Wit11 the national deiense or for 
11se,.in or in connection with the produdng, manufacturlng, repair
ing, storing, mining, extracting, distributing, loading, unloadihg, 01' 

transporting of any of the materia1s or other articles hereinbefore 
mentioned or any part or ingredient thereof. 

The words "national-defense premises" include all buildings, 
grounds, mines, or other places wherein such national-defense ma
terial is being produced, manufactured, repaired, stored, mined, ex
tracted, distributed, loaded, unloaded, or transported, together with 
all machinery and appliances therein contained; and all forts, ar
senals, navy yards, camps, prisons, or other installations of the Armed 
Forces ofthc United States. 

The words "national-defense utilities" include all railroads, rail
ways, electric lines, roads of whatever description, ruilroad or rail
way fixture, canal, lock, dam, wharf,' pier, dock, bridge, building, 

<143 F.2d 544 (6th Cil'. 1944). 
• Ibid. This holding would seem equally applicable under the !parallel section '18 U.S.C. 

2153{a). . 
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structure, engine, machine, mechanical contrivance, car, vehicle, boat, 
aircraft, airJields, air lanes, and fixtures or appurtenances thereof, 01' 

any other means of transportation whatsoever, whereon or whereby 
such national-defense material, or any troops of the United States, are 
being or may be transported either within the limits of the United 
States or upon the high seas or elsewhere; and all air-conditioning ~1yS
tems,dams, reservoirs, aqueducts, water and gas mains and pipes, 
structures, and buildings, whereby Or in connection with which v.ir, 
water, or gas may be furnished to any national-defense premises or to 
the Armecl Forces of the United States, and all electric light and 
power, steam or pneumatic power, telephone and telegraph plants, 
poles, wires, and fixtures and wireless stations, and the buildings 
connected with the maintenance and operation thereof used to supply 
air, water, light, heat, power, or facilities of commmlication to any 
national-defense premises or to the Armed Forces of the United 
States. 

Sections 2155 and 215G place deliberately faulty production or re
pair on a par with deliberate injury, as uncler sections 2153 and 2154, 
respectively. They also equate such conduct committed with ~n aware
ness of the probable adverse consequences but nnaccompamed by an 
actultl dcsire to impair the defense effort, with defective production or 
repl1ir committed with such intent. (An example would be the filling 
of naval shells with less than the required quantity of explosive to in
crease profits.) Apparently not covered under the statutes is the 
C'qually serious and reprehensible supplying of material known to be 
defective, though not intentionally mismanufactured.o Violation of 
18 U.S.O. 2155 and 215G is punishable by up to ten years' iniprison-
lllent and a $10,000 fine. , 

The actual outbreak of \Vorld War II brought sections 2153 and 
2154 into play. After the war, Emergency Power Oontinuation Acts 
were enacted and reenacted, keeping the higher penalty wartime stat
utes in effect for various periods of time. In 1953, when the "Oold 
vVar" promised to go on forever, 18' U.S.O. 215'7 waS' enacted. This 
section provides that sections 2153 and 2154 with their higher penal
ties will remain in effect until six months after eitller the President 
or Oongress declares an end to the national emergency first proclaimed 
in 1950.7 In 19'76 Oongress enacted the National Emergencies Act 
(P.L. 94:-412) ; 50 U.S .. O. 1601 et seq.). Under the terms of this statute, 
all'declarations of national emergency (with certain exceptions not 
hero l'clevant) "are terminated" on September 14, 1978. Thus, 
six months after that date, 18 U.S.O. 215'7 will 1:)e effectively nullified, 
unless the President determines to continue the 1950 national emer
gency. 

• 'See United Slates v. AntonclU Fil'cW01'/,S 00., 115'5 F.2d 613-1 (2d Cir.). cert. denied. 
7'Xhel'e is a split in authority as to the current efficacy of section 2157. The !EIghth Cir

cuit In Unitccl States v. Aehtenbc1'.Q, supra note 3 at 94. applied the statute In susta!n· 
Ing a conviction under 18 U.S.C. 215,3. However. Mr. Justice Douglas, in dissenting from, 
the denlnl of certiorari in that case. questioned the validity of section '2157 andl suggested 
that 'basing, crlm!nality on tlle existence of a state of emergen'CY proclaimed more than 
two decades ago m!ght not nrovlde constitutionally adequate notice to prospective de
f~ndallts. This View was ado1>ted recently by the Tenth Circuit in United States v. Bishop, 
505 F.'2d 771 (1977). petition for rehearing en bane pending. In which the court reversed a 
conviction under 18 U.S.C. 2153 and iU!Iicated that the proseeutiollJ should have been 
brought instead under 18 U.S.C. 21l)5 which applies In time of peace. " 
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B. 18 u.s.a. 136~ 
Section 1362 punishes, among others, whoever ",villfully or mali

Ciously injures or destroys" an\!, means of communication, operated or 
controlled by the United States, or "used or intended to be used for 
military or civil defense functions of the United States." 

Violation is punishable by up to ten years in prison and a fine of 
$10,000. 

O.47U.S.O.606(b) and (h) 
Section 606 (a) of title 47 confers upon the President certain powers 

over radio, telegraph and telephone cominunications in wartime. Sub
section (b) provides that during time of war it is unlawful to "know
ingly or willfully, by physical force, ... obstruct or retard .•. inter
state or foreign communication by radio or wire." This ,,;auld seem 
to cover sabotage. Subsection (h) provides that the offense is a mis
demeanor, punishable by up to one year in prison, unless it is com
mitted with "intent to injure the United States, or with intent to se· 
cure an advantage to any foreign nation," in which event the penalty 
rises to a maximum of twenty years in prison and a fmc of $20,000. 

D. ~ D.S.O. ~~76 
This section provides for up to life imprisonment and a fine of up 

to $20,000 for the removal, concealment, tampering, alteration, mutila
tion Or destruction of any document or appliance "involving or in
corporating Restricted Data ... " 8 "w~th intent to injure the United 
States or with intent to secure an advantage to any foreign nation." 

To the extent that the tampering involV'es physical objects, the con
duct prohibited by this statute is sabotage. The penalties, however, are 
considerably higher than tl19se provided in 18 U.S.C. 2153 or 2155 
and no wartime-peacetime distinction is made. The intent required is 
formulated in the language of the Espionage Act, 18 US.C. 7D3 and 
794, and 47 US.C. 606(h), supra, rather than that of 18 U.S.C. 2153 
and 2155. 
3.The Offense 

A. Elements 
Subsection (a) (1) provides that a person is guilty of an offense if, 

"with intent to impair, interfere with, or obstruct the ability of the 
United States or an associate nation to prepare for or to engage in war 
or defense activities," he damages, 'tQ,mpers with, contaminates, defec
tively makes, or defectively repairs three enumerated categories of 
property (discussed below). 

This section'isclesigned to carry forward those provisions of existing 
law, previously discussed, that punish sabotage done with a specific 
intent to injure the war or War preparation efIorts of the United States 
or an associate nation. The term "associate nation" is defined in Sec
tionl11 to mean a ttnation at 'war with a foreign power D with which 
the United States is at war." This is substantially equivalent to the 
definition of "associate nation" in 18 US.C. 2151. Since the concept of 

S "Restricted Data" is defined in 42 U.,S.JC. 2014 as data relating to nuclear weapons 
or the use or manufacture ot "spedal nuclear material," which has not been declassified 
by the Atomic Energy Comml~slon. '. 

n The term "foreign power" Is also >defined in section 111. 
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associate nation necessarily implies the existence of a war in which 
that nation is participating, the aspect of this section punishing an 
intent to "obstruct the abilIty ... to prepa1'8 for ... war or defense 
activities" (emphasis added) is only applicable when it is the United 
States' ability to prepare for war which is sought to be obstructed. Of 
course t'he reason fer continuing the present coverage for associate 
nations in wartime is to guard against indirect injury to this country's 
war efforts through the weakening of an ally. . 

The conduct in paragraph (I)-i.e., "damages, tampers with, con
taminates, defectively makes, or defectively repalrs"-is drawn from 
current statutes and no substantive change is intended. Thus, the term 
"damages" is designed to cover the term "injures" and "destroys" in 
18 U.S.C. 1362, 2153, ancl 2155, The worcl "contaminates" is intended 
to do cluty for "contaminates or infects" in 18 U.S.C. 2153, and 2155. 
The phrase "tampers with" is derived from 42 U.S.C. 227'6. The terms 
"defecti "lely makes" and "defectively repairs" are drawn' from 18 
U.S.C. 2154 and 2156. 

The types of property that subsection (a) (1) protects are: (A) any 
property usecl in, 01' particularly suited for use in, the national de
fense that in fact is owned by or under the care, custody, or control of 
tho United States 01' an associate nation or'which is being producecl, 
manufacturecl, constructed, repairecl, transported, or storecl for the 
United States or an associate nation; (B) any facility that is engagecl 
in whole or in part, for the United States or an associate na
tion, in (i) furlllshing clefense materials or services; or (ii) pro
clucing the raw material necessary to the support of a national 
defense production or mobilization program; or (C) any public 
facility that is used in, or clesignated 10 and particularly suited for use 
in, the national defense.ll It should be observed that these cate!4'ories are 
somewhat less expansive than the definitions of "war material," "war 
premises," "war utilities," national-defense material," "national
defense premises," and "national-defense utilities" presently found in 
18 U.S.C. 2151. Although current law covers as sabotage the damaging 
of any property suitable for use in war or the national defense (a cate
gory that woulcl embrace virtually all property) if clone WIth the 
requisite intent to interfere with or obstruct the ability of the country 
to prepare for or engage in war or defense activities, the Committee 
be1ieves that the ordinary offenses of property destruction in chapter 
1 ~ are adequate. to punish those acts of clestruction, albeit accomplished 
WIth the above mtent, that involve property not used in or particu1n,rly 
suitable for usc in the national defense. The lesser harm resulting 
from, e.g., the damaging of a small town sewer system, as opposed to 
an aircraft or ball bearing plant, is deemed sufficiently redressed by the 
lesser but still substantial penalties applicable to the offenses of arson 
and aggravated property destruction in sections 17'01 and 1702. 

10 The concept of n fleslgnntion contemplntes some form of olliclnl nction, e.g., nn order 
or re,,"ulntlon. ncknowlec1/!lnl'\' or lIstln/! n public fnclIlty for use In the nntionnl defense. 

11 The term "public fnclIlty" is broac1ly define<l in section 111. In a!l£1ltion to the more 
obviously included things, the term would extend to individunl nircrnft or merchnnt 
mnrine vessels thnt nre pnrticulnrly suited for nntlonnl defense use. Some such fnc!l!ties 
nfe under contingency contracts to the government for use in wnrtlme or other defense 
emergency. thuR vlrtunlly demonstrnting their pnrticulnr suitnb!l!ty for nntlonnl defense 
purposes. but the exl.tpncp of Rurh n contrnct is not n prerequisite for covernge under 
tllis section. 'I'lle word "public" refers to public nccess, and Is not intended to ·be limited 
to fnclIltles owned or opernted by a go\·ernment. 
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Paragraph (2) makes it an offense for a person, ncting with the 
identical intent as under paragraph (1), to deliver any property de
scribed in paragraph (1) (A) that has been damaged, tampered 
with, contaminated, defectively made, or defectively repaired. This 
offense is designed to close the previously mentioned loophole in 
18 U.S.C. 2155 and 2156, by punishing the delivery of defective 
equipment with intent to obstruct the war or defense effort, in addition 
to paragraph (1)'s punishing of the defective malting or repairing of 
the same property. 
B. Oulpability. 

Each of the offenses in this section requires tllUt the offender act 
with a specific "intent to impair, interfere with, or obstruct the ability 
of the United States or an associate nation to prepm'e for or engage 
in war or defense activities." The formulation chosen by the Com
mittee is. very similar to that found in 18 U.S.C. 2153 and 2154: "intent 
to injure, interfere with, or obstruct the United States or any associate 
nation in preparing for or carrying on the war or defense activities." 
By contrast,42 U.S.C. 2276 and 47 U.S.C. 606 (whose provisions this 
section will also replace) speak in terms of an "intent to injure the 
United States or secure an advantage to any foreign nntion,ll similar 
to the intent required under the Espionage statutes (18 U.S.C. 793, . 
794,798) Y The Committee deemed the latter formulation more apt jn 
an espionage than a sabotage statute. -

The specific intent required under this section is designed to counter
balance the necessarily broad listing of the classes of property pro
tected, and thus to help insure that the offense as drafted will 
withstand constitutional cha.Ilenge.13 In addition, the specific intent re
quirement distinguishes this offense from the general property destruc
tion offenses 10cated in chapter 17 of the proposed Code. The saboteur's 
offense is intended to weaken the nation vis-a-vi.'1 a foreign power, and 
thus carries an added dimension beyond the fact of property destruc
tion, contamination, or injury. 

The conduct in this section is damaging, tampering with, contam
inating, defectively making, or defectively repairing property (para
graph (1)), und delivering property (pu.ragraph (2) ). Since no culpa
bility standard is specifically designated, the applicable state of mind 
that must be proved is "knowing," i.e., that the offender was aware of 
the nature of his conduct (e.g., that he was damaging 'property) .14 The 
remaining elements-setting forth the categories of property (includ
ing CeItalll public facilities) protected-are existing circumstances. 
Oertain of those circumstances are specified, by use of the phrase "in 
fact," as ones as to which no state of mind need 'be proved. For the 
other cil:cumstances no culpability level is specifically prescribed, so 
the H,pphcable state of mind that must be proved is at least "reckless," 
ie., that the offender was aware of but cllsregarded the risk that the 
property WftS of the kind covered.15 · 

'" l'S Uo'S.c. 1"362, alone of the prei.ent Atatlltes covered by this section, does not require 
a specific intent. 

1O.See.U1lite(~ States v. Ac7Itenber.Q, 8/tpra· noteS. ' 
14 See sections 303(h) (1) and S02(b) (lj. ' 
15 See sections 303 (b) (2) and 302 (c) (1). 

L-. ____________________________________________________ _ 
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4. Jurisdiction' 
No jurisdictional base is set forth a~ applicable to this se?ti~n. 

AccordinO'ly, under the principles of sectIon 201 (b) (2), Federal JurIS
diction e;ists if the offense was committed within the general or the 
special jutisdiction of the United States, as defined in sections 202 and 
203. In addition, extraterritorial jurisdiction is present by virtue of ,the 
opel'!ltion of section 204(b) if the I''l,botage was against the Umted 
.States, as opposed to an associate lltlMOll. This is consistent with the 
unrestricted reach of the 'current sabotage statutes. 
5. Grading 

As previously mentioned, the penalty structure of existing law con
tains a number of anomalies. For example, sabotage of an appliance 
incorporating restricted atomic energy data in peacetime (42 U.S.C. 
2276)carties a possible life sentence, while the maximum for wartime 
sabotage. of a non-atomic energy weapon or facility, no matter how 
vital (18 U.S.C. 2153) ,is limited to thirty years. Both penalties are, 
moreover, unaccountably less than the capital penalty provided for 
communication of defense secrets to a. foreign nation in peacetime (18 
U.S.C.794). Another example of anomalous grading is that deliber
ate !njury to dufense communications facilities is subject to equal 
pumshment under 18 U.S.C. 1362 or 2155, but under the latter spe
ci:fic intent to interfere with defense efforts must also be proved. Fi
nally, perhaps the greatest inequity results from the combining, in 18 
U.S.C. 2153 and 2154, of offenses involving only recklessness with 
those requiring specific intent, while subjecting both to the same 
penalty range. . 

Subsection~ (b) is designed to afford a more rational system by mak
ing grading depend upon a combination of the time (e.g., wartime) of 
the offense, the character of the sabotaged property, and the gi'avity 
of the injury. Greater consistency is also :1Chieved by separating out 
the offenses committed "recklessly" and treating them in section 1112. 

Subsection (b) provides that an offense described in this section is 
graded as a Class A felony if it is committed in time of war and if it' 
causes damages to or impairment of a major weapons system or a 
means of defense, warning, or retaliation -against large scale attack. 
The offense is graded as a Class B felony (up to twenty-five years in 
prison) if committed in time of war in any other case, or in time of 
national defense emergency,lG and.as a Class C felony (up to twelve 
years ill prison) jf committed in peacetime. The general recommenda
tion of the National Commission for greater flexibility dependent in 
part upon result has thus been followed. The Committee rejected, how
ever, the idea of eliminating altogether the existence of a national 
defense emergency asa gradmg factor, although unlike existing law,· 
it has distinguished between the commission of sabotage in wartime 
ancl in time of national defense emergency Y 

,. The e.oncept .of "war" is explained in c.onnecti.on with secti.on 1101 (Treason). The term 
"natl.onal defense emerg'ency" is defined In sectl.on 111. 

17 See Working Papers, P. 443 n. 11. 
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SEOTION 1112. IMPAIRING JITLlT.A.RY EFFEOTIVENESS 

1. In Geneml and Present FederaZ Law 
This offense punishes conduct similar to that reached lmder sec

tion 1111, except that in place of the specific intent to interfere with 
the war or national defense effo~t required thereunder, the cUlpability 
level in this section is reduced to a reckless disregard of the impact the 
con<;luct would have,on the war or defense effort. However, tmHke 
present law, the application of the offense is limited to time of war or 
national defense emergency or to a sitilation in which damage to or 
impairment of a major weapons, system or means of defense, warning, . 
or retaliation against large scale enemy attack occurs. 

This section is designed to carry forward the provisions of 18 U.S.C. 
2153 and 2154, discussed in connection with section 1111, wpm, that 
punish sabotage if committed with "reason to believe" that the act 
may injure, interfere with, or obstruct the United States or an asso
ciatenation in preparing for or carrying on war or defense activities. 
~.l'he Offense 

Subsection (a) of section 1112 provides that a person is gt~ilty of an 
offense, if in reckless disregard of the fact that his conduct would im
pair, interfere with or obstruct the ability of the'United Statc.s 01' an 
associate nation to prepare for or to engage in war or defense activi
ties, he (jngages in. conduct which is described)n paragraph (1\ or (2) 
of section l111(a): (1) that occurs in time of war or (Luring a 
nation.al defense emergency; or (2) that causes damage to orimpair
ment of a major weapons system or a meltns of defense, warning, or 
retaliation against large scale enemy attack. Paragraph (2) is not 
violated unless the damage or impairment specified therein actu",lly 
ocours. 

The standard of "reckless disregard" is substituted fOl·the less 
stringent phrase "reason to believe" in 18 U.S.C. 2153 and 2154 in 
order to insure that, property dan:taging. concluct, such as might 
occur in the conrse of Ii labor dispute, is not swept within the heinous 
offense described in this section, but rather is subject to prosecution 
only under chapter 17 or by State law. For similal: reasons, the Com
mittee has na:rrowed the scope of the offense to the circumstances 
delineated in paragraph (1) or (2) herein. 

The conduct in this section is engaging in conduct which js de~ 
scribed, respectively, in paragraph (1) or (2) of section l111(a). 
Thus, the culpability is the same as for those paragraphs, discussed 
in the previous section. By operation of section 303(d) (1) (B), no 
proof of a, state of mind is'required as to the fact that the prohibited 
conduct is described in the previous 'Section. The element that the con
duct was performed "in reckless disregal'Cl," etc., sets forth the specific 
mental state which must be shown to have accompanied the conduct. 
The fact that the conduct occurred in time of war or national defense 
emergency 18 is an existing circnmstance. Since no culpahHity stand
ard is specifically set forth, the applicable mental state is at least "reck
less", i.e., that the defendant consciously disregarded a substantial risk 

18 The term "war" Is discussed In connection with section 1101 (Treason). The term 
"nntlonnl defense emergency" Is defined In section 111. 
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that the circumstance existed.I9 The alternative aspect that the offense 
(irrespectiv-e. of the time it occurred) caused damage to or impair~ 
mentof a major ,,,eapons system, etc., is a result of conduct. Again, 
as no culpability level is specifically prescribed, the applicable mini
mum mental state. that mnst be. proved is "reckless", i.e., a conscious 
disregard of a substantial risk th,.t the result might occur.20 

3. Jurisdiotion 
No jurisdictional base is prescribed for this section. Therefore, 

Federal jurisdiction over an offense hereunder is plenary. 
4. Gmding 

The grading under this section is precisely parallel to that under 
. section 1111, but is fixed at two levels lower because of the markedly 

decreased culpability standard.21 Thus, if the offense involves conduct 
committed in time of war, and causes damage to or impairment of a 
major weapons system or means of defense, warning, or retaliation 
against large scale enemy attack, the offense is a Class C felony (up 
to twelve years in prison). If the offense is committed during wartime 
in any other instance, or is committed during 'a national defense 
emergency, it is a Class D felony (up to six years in prison). If com-

. mitted under any other circumstances, the offense isa Class E felony 
(up to three years in prison) . 

SECTIO~ 1113. VIOLATING AN EMERGENCY REGULATION 

1. In General and Present Federal Law 
This section carries forward and transfers to the Criminal Code the 

penal provisions of chapter 12 of title 50, United States Code, dealing 
with emergency regulations of vessels. The intertitle transfer is 
effected to preserve felony treatment. Location in this subchapter is 
suggested by the design of tIle regulations as a preventive measure 
agamst sabotage and espionage. 

Chapter 12 of title 50 (50 U.S.C. 191 et seq.) govel'llS control of 
vessels in territorial waters of the United States. The first paragraph 
of section 191 provides that npon declaration by the President of a 
state of emergency occasioned by threat of war, invasion or insurrec
tion, the Secretary of the Treasury, with the President's approval, 
may make regulations concerning the movement and anchorage of 
domestic and foreign vessels, and their inspection and supe~vision, in 
order to protect them or ports from damage. Since the powers of the 
Secretary are administered and enforced by the Coast Guard, section 
191(a) provides that the Secretary of the Navy shall exercise the 
powers of the Secretary of the Treasury when the Coast Guard 
operates as part of the Navy. These powers, first conferred on the 
President and Secretary by Title II of t11e Act of June 1'l, 1915, were 
augmented by the Act of August 9, 1950, which gave the President the 
same unlimited power over foreign flag vessels whenever he deemed 
the interests of national security required it, and also authorized him 
to take any measures or make any rules necessary to protect vessels 

]0 See sections 303(b) (2), 302(c) (1).· . 
'0 See sections 303(b) (3), 302(c) (2). 
~'1 This rl'placl'ment of the parity existing in 18 U.S.C. 2153 and 2154 follows the general 

recommendation of the National Commission. See Worldng Pavers, p. 444. 

92-.919 0 - 77 - pl. 1 - 14 
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and harbors from injury, whether accidental 01' intentiona}.22 Section 
192 provides a maximum penalty of ten years in prison and a $10,000 
fine for noncompliance with any regulations or interference with the 
exercise of any power conferred in section 191. vVhere the violator is 
the owner or master of the vessel, the vessel is subject to forfeiture. 
Sectioll 192 has been sustainecl against constitutional challenge.23 

93. The Offense 
Subsection (a) provides that a person is guilty of an offense if he 

violates 24 a regulation, rule, or order issued pursuant to title II of 
the Act of Jlll1e 15, 1D1'l, as amended (50 U.S.C. 1D1 et seq.) (relating 
to regulatiol)s concerning the anchorage and movement of vessels 
durin;O" a national emergency). The definition of the offense is thus 
provided by chapter 12 of title 50. The culpability standard differs in 
50 U.S.C. 192 depending upon whether the defendant 1s an owner, 
agent, master, officer, person in c4arge, Or mem bel' 9£ the crew of It 
vessel, or any other perSon. As to the former, the offeilse is committed 
if he "fails to comply" with any regulation, rule, or order issued or 
"obstructs or interferes" with the exeTcise of any power; under chap
ter 12. As to the latter, the offense is committed only if the failt1l'e 
to comply or obstruction or interference is done "knowingly." The law 
thus treats those whose position is related to the vessel as having a 
duty of awareness and compliance, so that their liability is almost 
absolute.25 On the othei' hanel, a requirement of "knowing" is pre
scribed for outsiders, insuring that their misconduct is the result of 
some degree of deliberate disobedience. This approach seems sound 
and will be continued by this section. 
3. Jurisdiotion 

This section incolporates t'he jurisdictional scope of 50 U.S.C. 195,26 
which "includes the Canal Zone and all territory and waters, con
tinental or insular, subject to the jurisdiction of the United States." 
4·. Grading 
. An offe:nse n.nc1l'l' this section is graded as a Clflss D' felony (up to 

SIX years In p1'lson), somewhat below that authori~ed by present law. 

SEC'l'ION 11:t4. EVADING };IILITARY OR AL'l'ERNA'.rIVE OIVILIAN SERVIOE 

1. In General and Present Federal Law 
Section 1114: transfers certain felony violations 'of selective service 

law now contained in 50 U.S.C . .t\..pp. 462(a) and (b) :hito the Crimi
nal Code. The remaining offenses are reduced to misdemeanors. 

50 U.S.C. App. 462 is an awkwardly drafted provision. In addition 
to defining specific offenses, often in obscure language, it gcnerally 
makes it a crime, punishable by imprisonment fot' up to five years, to 
violate any provision of the statute, or regulation or administrative 
order issued' thereunder. . 

"" Section 191, par. 2 . 
.. , Uniterl States v. Riclpna11, 1110 F. SuPp. S81l (D. Conn. 1Il(1).' 
"' ~'hu term "violate" is defined in section ,11l. 
!!:J Invalidity of the regulation, rule, or order is, however, It <1cfense. Sec Ullitcrl. States v. 

Riohman, 8Upl'a note 23. 
20 See section 201 (b) (2). 
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Tho principal offenses under section 462 involve failure to register, 
ou to report for or submit to induction; failure to report for a physical 
oxtlmination; and failure to Im~p one's local selective service board 
advised of a change of address, or to carry one's solective service card 
on his porson. Offenses can be committed by persons subject to the law 
(e.g., failure to register), officials of the Selective Service System and 
other agencies (e.g., false examination reports) j and "outsiders" (e.g., 
making false statements in behalf of registrant, or printing counter
feit sdectivo service cards). The uniform felony classification has led 
to non-prosecution of many minor violations. Smce the purpose of the 
statute is primarily to encourage,men to serve in the armed forces (or 
alternative civilian work programs) rather than put them in jail, the 
policy of the Selective Service System and the DeJ?artment of Justice 
with respect to registrants has been to pUllish prmcipally persistent 
refusals to serve. The bulk of prosecutions have therefore been for dis
obeying orders of a selective service board to report for induction or 
civilian work. An exception has been the making of false statements, 
which is generally considered to warrant Rrosecution. . 

The statutory culpability standard is 'knowing," but the courts 
have required something more than mere abstract lmowledge of the 
order-i.e., an intent to evade the purpose of the law-where there was 
some question of the ability of the registrant to perform, c.g., where 
he was overseas and claimed it was impossible for him to l'eport.27 
However, absent such circumstances casting doubt on the ability to 
perform, courts have held that mere lmowledge of the order and 
a deliberate decision to disobey it are sufficient for liability; reliance 
on the advice of c01lJ1.sel that the order was unlawful does not negate 
the requisite culpability.28 . 
93. The Offense 

A. Elements 
Subsection (a) (1) provides that a person is guilty of an offense 1£, 

Imowing that he is under a duty pursuant to a Federal statute goverr.
ing military service or a presidential proclamation, regulation, or ad
ministrative order promulgated thereunder, to register for military 
service, to report for and submit to examination to determine his avail
ability for military or alternative civilian service, to report for a.nd 
submit to induction into military service, or 'to report for and perform 
alternative civilian service, he fails, neglects, or refuses to do ~o. 

The offenses of failing to report for and submit to induction, or to 
report for and perform alternative civilian service arc "ultimate" 
offenses, involving a refusal to fulfill the final objectives of the selec
tive service system to fairly select persons to serve in the armed forces 
or, if they are conscientious objectors, to perform alternative civilian 
work. These offenses am thus carried forward in this section for po
tential felony treatment. The offense of failing to register similarly is 
among the most serious derelictions, since it involves a kind of fraud 
on the system and, like the "ultimate" offenses, requires that another 

21 Silvel·ma.n v. United, State8, 220 F.2d 36 (8th Clr. 1955) ; compurc Donato v. U1litcd, 
Statc8, 302 F.2(1 468 (9th Clr. 19(2), reconsidered 314 F.2cl 67 (9th Clr.). cert. denied, 
374 U.S. 828 (19fl3) .• 

!!8 S~e United, Statc8 v. Jacques, 463 F.2d 653, 657 (1st Clr. 1972), 
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individual be made to serve in the offender's place. It too is thus in
cluded in this section. 

Contrary to the suggestion of the National Commissionr the Com
mittee has also included failure to report for or submit to examination 
among the offenses brought forward for potential felony treatment. 
"While not an "ultimate" offense, experience has shown that it has such 
tl, delaying effect 011 processing that the need for deterrence is great.so 

Subsection (a) (2) provides that a person is guilty of an offense if, 
with intent (A) to avoid or delay the performance of the military 01' . 
alternative civilian service obligation of himself or another person 
under the provisions of a Federal statute governing military service, 
or a presidential proclamation, regulation, or administrative order 
thereunder; or (B) to obstruct the propel' determination of the exist
ence or nature of such an obligation; "he engages in conduct constitut
ing an offense under section 134:3 (a) (1) (Making a False Statement)." 

This subsection is designed to car;r.·y forward that aspect of 50 
U.S.C. A.pp. 462(a) which punishes any person who shall "lmowingly 
make, or be a party to the malring of any false statement or certificate 
regarding .01' bearing :upon. a classification or in ~upport of any request 
for a partlcular claSSIficatIOn." The offense, as 111 current law, may be 
committed not only by one liable to ser'vice under the selective service 
laws, but by officials charged with duties thereunder (e.g., local selec
tive service board or induction personnel), or by outsiders who volun
teer or furnish information (e.g., family members and friends, 
medical practitioners, and the like) . 

It has been held under current law that the requirement that the 
false statement be one "regarding or bearing upon" a classification in 
effect mandates a showing of materiality of the statement, although it 
is not necessary to show that the statement proximately caused a partic
ular classification to be awardeeVl This requirement of materiality is 
carried forward through the reference in this subsection to conduct 
constithting a violation of section 134:3, which requires that the false 
statement in fact be material. 

B. O~tl2)ability 
The conduct in paragraph (1) is failing, neglecting, or refusing to 

fulfill the various c1l1ties enumerated in subparagraphs (A) throl1l}:h 
(D). Since no culpab,ility standard is specifically prescribed, tne 
applicable state of mind is "knowing," i.e., the offender must be proved 
to have been aware tha.t he was failinl?' neglectin~, 01' refusing to 
perform one of the enumerated duties t e.Q"., to regIster for military 
service). This standard is consistent with that under present Federal 
law, which generally requires merely a delibera.te refusal to obey the 
law, irrespective of the registrant's belief that the particular duty 
which he refuses to perform is :inyalid.32 Thus, the Committee has 

,. See Final Report, § 1108. 
<Q Prosecutions for fal1!ng to report for or submit to examinations nre typically bronght 

only ·after a regIstrant has exhausted the patience of the authorities. after n Jong hIstory 
of attempting to avoW his responslblJltles under the selective service laws. Sec. e.g .. 
Unitea State8 v. lIlallbury, 453 F.2d1233 (9th Clr.), cert. denied, 40G U.S. OllO {1072\. In 
slIclt enses, pro~ect1t1on for tllis ofl'ense hns certnln advantages, since many defenses 
Involving rl~lms of Incorreot clnsslflontion of the rell'fstrnnt nre llnnvnllnhl~. 

<n. See United StMes v. ICmnv6I', 458 F.2<1 018. 922 (7tll Cll'. 1071), cert. denied, 407 
U.S. 910 (11)721 : (lnited Statcs Y. LlIrke, 431 l''';!d 359 j5th Clr. 1070). 

3:l See Uniteel {{tate8 v. JetC(l1W8, 81l'/l1'Cl! note 28. 
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rejected the suggestion of the National Commission, found also in S. 
1, as originally introduced in the 93d Congress, that a specific intent to 
evade be an element of this offense.33 

The fact that the person was under a duty to do one of 
the enumerated things is an existing circumstaMe. The culpability 
level is speeifical1y set at "knowing," thus requiring proof that the 
offender was aware of the duty. The further element that ·the duty 
derived from the provisions of a Federal statute governing military 
service, or a presidential proclamation, regulations, or administrative 
order promulgated thereunder, is also an existing circumstance. How
evel', by virtue of section 303 ( d) (1) (A), no mental state need be 
proved as to this element.34 

The conduct in paragraph (2) is engaging- in conduct constituting 
an offense unde].· section 1343 (a) (1). The applicable state of mind that 
must be proved is at least "lrnowing," i.e., that the offender was aware 
that he was engaging in the conduct described in section 1343.35 How
ever, by operation of section 303 (d) (1) (A), it is not necessary to show 
that the offender was a ware or had any mental state with regard to 
the bct that such conduct constitutecl a violation of section 1343. The 
specific intents set forth in subparagraphs (A) and (B) state the 
alternative pmposes for ",,,hich it must be proved that the offender 
engaged in the prohibited conduct. 

Subsection (b) provides, in essence, that the proof and affirmative 
defense provisions of section 1345 which apply to section 1343 (a) (1) 
apply also to this section. These provisions, which consist of a defini
tion of mate)'~::,1ity and an affirmative defense of retraction, are ex
plained inCOlUlection with the discussion of subchapter E of chapter 
13 herein. 
3. Jurisdiotion 

No jurisdictional base is set forth with regard to this section. 
Accordingly, Federal jurisdiction is plenary as described in q,ection 
201(b) (2). 
4. Grading 

In contrast to the uniform, five-year maximum penalty prescribed 
in current law, the Committee has decided to create grading differen
tiaJs for this offense, depending upon whether it is committed in time 
of war or in other less exigent circumstances. Thus, an offense under 
·this section is graded as a Class D felony (up to six years in prison) 
if it is committeed in time of war 30 ·and a Class E felony (up to three 
years in prison) hI any other case, except one. The exception is if the 
offense consists of a failure to register, under subsection (a) (1) (A), 
that occurs solely during periods where the authority to induct is 
suspended. Tn this situation, the offense is graded as a Class A misde
meanor (up to one year in prison). These distinctions are not found in 
the Final Report" or in S. 1, as originally introduced in the 93d 
Congress. 

3!l See Final Report, § 1108; section 2-5B5 of S. 1, as originally introduced In the 9Sd 
Conl?ress. 

31 See sections 303 (Il) (2) and S02 (c) (1). 
"" See sections S03(b) (1) nnd S02(b) (1). 
"""The term "war" Is discussed in relation to section 1101 (Treason). 



Section 1115. 202 

SECTION 1115. OBSTRUCTING MILITARY RECRUlT~rnN'I' OR INDUCTION 

1. In Genemb and Present F' edemL Law 
This section combines prohibitions found in 18 U.S.C. 2388 (a) and 

50 U.S.C. App. 462, with certain modifications designed to meet con
stitutional objections and correct grading disparities. The conduct pro
hibitedis interference with the raising of armies. The second para
graph of 18 U.S.C. 2388 (a) punishes one who, in wartime, "willfully 
obstructs the recruiting or enlistment service." The maximum penalty 
is imprisonment for twenty years. A series of cases arising during 
WorM War I established, notwithstanding First Amendment claims, 
that the prollibited obstruction could be accomplished not only by 
physical means, but also by words calculated to persuade or influence 
persons to decline to enlist or refuse to be conscripted.31 The provisions 
of section 2388 were kept i11 force after World War II by the Emer
gency Power Continuation Acts, and they arguably remain in force 
today by virtue of 18 U.S.C. 2391, enacted in 1953, which provides that 
section 2388 shall continue in force llntil the President or Congress 
proc1aimsan end to the state of emergency declared in 1950.38 

50 U.S.C. App. 462(a) relates only to interference with conscription 
by the Selective Service System. In addition to dealing with offenses by 
persons subject to or engaged in administration of the Act, that sec
tion specifically punishes one who "counsels" refusals of duty, and, in 
more general terms, any person "who shall knowingly hinder or inter
fere or attempt to do so in any way, by force or violence or otherwise 
with the administration ... '[of the Act.]" The maximum penalty is 
five years' imprisonment, without regard to whether the offense is 
committed in time of war, peace, or national emergency. 

It has been held that prosecutions for counseling are not inconsistent 
with the First Amendment provided that the counseling takes the 
form of directly advocating and inciting the illegal action and is not 
merely an expression of sympathy or approval.a9 

Prior to 1948 the statute was restricted to hindering or interfering 
by "force or violence," which was interpreted to mean assaultive be
havior;1O.,In 194:8 the words "or otherwise" wel.·e added. Recently, some 
courts have held that this broadened scope permits prosecution for 
entry of board premises followed by either disorderly conduct or 
destruction of recol'ds (e.g., by pouring of blood);l1 

However, one court of appeals has determined that the "or other. 
wise" phrase is not limited to means similar to force and violence and 
that the addition of this phrase has rendered the entire hi11dering or 
interfering clause unconstitutional on its face as not affording 
adequate notice of the type of conduct prohibited.42 

37 Sehe/wlG v. United States, 240 U.S. 47 (1919) (leaflets); Debs v. UnitecL States, 249 
U.S. 211, (1919) (public address) ; F1'ohtoerTc v. Unitc{l Statcs, 249 U.S. 204 (19.t9) (news. 
paper ec11torlnls). 

38 But see U1tited State8 v. Bi8hop, supra note 7, holding that 18 U.S.C. 2157-whlch 
Is identical In all respects to ~8 U.,S.C. 239l-cannot he vallClly appIlec1 ngainsta defendant 
since its terms fnll to give adequate notice that n national defense emergency still exists. 
Contrast U1!Uccl Statcs v. LlcT!tcnuel'l/. Il'It)J1'1t note~. 

'" U'nited State8 v. SpocTG, 416 F.2d 165, 172-173 (1st ICir. 1969) ; see also generally 
B1'allrlenuurn v. Ohio, 395 U.S. 444 (1069). 

,oCompnre Helton v. Unitea State8, 143 F.2c1 '933 (6th Clr.), cert. denied, 323 U.S. 765 
(1044), with Bagle1f v. Unitea States. 136 F.2c1 567 (5th Clr. 1943) (tenrlng np of qnes
tionnaire nnll mnking drunken, nnti-draft r~mn~ks not within the statute). 

"See United State8 v. Eberho,I'(lt, 417 F.2c1 1009 (4th Cir. 19(9), cert. denied, 397 U.S. 
909 (1970) ; Un-Itea States v. T1tl'Ohick, 451 F.2rl 333 (8th Cir. 1071). 

42 UnHea States v. Baran8ki, 484 F.2d 556: (7th Clr. 1973). 
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2. The Offense 
A. Ele'l1Wnts 

Subsection (a) of section 11115 provides that a person is guilty of an 
offense if in time of war, with intent to hinder, interfere with, or 
obstruct the recruitment, conscription, or induction of a person into 
the armed forces of the United States, he: (1) creates a J?hysical inter
ference or obstacle to the recruitment, conscription, or lllduction; (2) 
uses force, threat, intimidation, or deception against a public servant 
·of a government ·agency engaged in the recruitment, conscription, or 
induction j or (3) incites others to engage in conduct constituting an 
offense under section 1114 (Evading Military or Alternative Civilian 
Service) . ' . 

The above provisions have been drafted in an attempt to minimize 
or obviate; constitutional clifficnlties. Thus, in place of the language 
"willfully obstructs" in 18 U.S.C. 2388(a) and "knowingly hinder or 
interfere" in 50 U.S.C. App. 462 (a), a specific. intent to hinder, inter
fere with, or obstruct is required. Paragraphs (1) and (2) eschew the 
general catch-all language of 50 U.S.C. App. 462(a?c and punish only 
"physical interference or obstacle" or the use of 'force, threat, in
timidation, or deception" ·13 as means. Paragmph (3) rejects the 
broad term "counsels" in 50 U.S.C. App. 462(a) in favor of the more 
restrictive "incites," which conforms with the Supreme Court's deci
sions under the Smith Act, 18 U.S.C. 2385, indicating the type of ad
vocacy that can be constitutionally punished.4-! Specifically the term 
"incite" is defined in section 111 to 'mean urging other persons to "en
gage in imminent conduct under circumstances in which there. is a sub
stantial likelihood of imminently causing such conduct." In addition, 
unlike 50 U.S.C. App 462 (a), this section is limited to conduct in 
wartime when First Amendment activity is subject to more severe 
curtailment in the interest of national survival. Physically obstructive 
conduct affecting recruitment, conscription, or induction, not during 
war, may be prosecuted at a misdemeanor level under section 1302 
(Obstructing a Government Function by Physical Interference) .45 

A further narrowing of present law is efl'ectecl by eliminating ob
struction on enlistment by words (currently reached under 18 U.S.C. 
2388 (a» from coverage in this section. Such conduct is not within 
paragraph (3) since the refusal to enlist voluntarily is not an offense 
under sectibn 1114. In spite of the 1,TV orld1,TV ar I cases cited above, the 
Committee cloes not believe that, merely because the government has 
the right to raise armies by enlistment, it need punish incitement or 
advocacy directed against the voluntary joining of the nation's armed 
forces. 4G In the eVf>nt the national peril becomes serious, Congress may 
require service in the armed forces, in which event the prohibition 
against incitement, asappli~able to such compulsory service, would 
apply . 

•• 'rhe last-qnotNl words are t1~ed in sections 1323 and 1357. The latter is the general 
R~ction on tampering with a public ~en'ant and .-may b~ employcd to reach the conduct 
proscrilwd under paragraph (2) if not <lon~ (luring l:illle of waf. 

" See tIle cases c!tea in connection with the discussion of s~ctlon .1103 in this report· 
sec nlso Vltitccl Statc8 v. Spock, supra note 30. at 170-173. ' 

·1- If cleception Is used, such conduct lIlny nlso come within section 1301 (Obstructiug 
a Government l?unctloll b~' Fraud), which carries a Class D felony penalt~·. 

·10 See Working Papers, p. 447. 
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B. Orulpa.bility 
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The conduct in this section is creating a physical interference or 
obstacle, using force, threat, intimidation, 01' deception, or inciting 

" .others' to engage. in conduct constituting an offense under section 
,1114.47 Since no culpability standard is specifically designated, the 
aipplicable state of mind that must ,be proved is at least "lmowing," 
i.e'.",that the'offenc1er w.aS aware of what he was c1oil1g.48 

The reniail1ing elements, apart from the specific intent require
ment-e.g.~ that the conduct took place in time of war, and that the 
use of force was against a "public servant of a government agency -10 

engaged in ... recruitment, conscription, or induction" of a person 
into the armed forces of the United States-al'e l'xisting circumstances. 
As no culpability level is specifically prescribecl,.the applicable state 
of mind that must be shown is at least "reckless," i,l'., that the offender 
was conscious of but disregarded the risk that the circumstances 
existed and his disregard of the risk was such as to constitute a gross 
deviation from the standard of care a reasonable person would have 
exercised in the situation. 50 

The element that the person has an intent to hinder, interfere 
with, or obstruct the recruitment, etc., of a person into this country's 
armed forces states the purpose for which the government must prove 
he engaged in the conduct described in paragraphs (1), (2), or (3). 
3. J~t1"isdi(Jtion 

No jurisdictional base is set forth in this section. Therefore, Federal 
jurisdiction is plenary under section 201{b) (2). . 
4. G1'ading 

An offense under this section is graded as a Class D felony (up 
to six years in prison). This represents a substantial reduction 
of the twenty-year maximum jail term authorized under 18 U.S.C. 
2388 (a), although a slight increase over the five-year penalty im
posable under 50 U.RC. App. 4.62 (a). 

'. 
SECTION' 111 G. IXCITING OR AIDING :lIUnXY, INSUBORDIXA'l'ION, 

OR DESERTION 

1. In Gene?'al and Pre8ent F edemZ Law 
The offenses covered in this section-inciting or' aiding lllutiny, 

insubordination,reiusal of duty, or desertion and interfering with 
the discovery, apprehension, or prosecution of a deserter or person 
charged with desertion-consist in the main of conduct accessorial 
to mIlitary offenses where the principal offender would be subject 
to military jurisdiction while tIle accessory would general1y not be. 
Counterparts to these offenses are presently found in 18 U.S.C. 2387, 
2388, and 1381. 

The second paragraph of 18 U.S.C. 2388 (a) prescribes up to a 
twenty-year prIson sentence for one who in wartime "willfully causes 

'7By operation of section 303(rl) (l)(A), no state of mind need be proved as to the 
fnct that the conduct Incited constitutes a Yiolation of section 1114. <. See sections 303(b) (1) nnLl302(b) (1) . 

•• '1'he terms "public servant" and "government agency" are defined In section 111. 
00 See sections 303(b) (2) nnd 302(c) (1). . 
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or attempts to cause insubordination, disloyalty, mutiny or refusal 
of duty" III the armed forces. ' 

18 US.C. 2387 provides up to a ten-year penalty for whoever, in 
time of peace OJ: war, "with intent to interfere with" impair, or 
irifiuence the loyalty, morale, or discipline" ·of the armed forces (1) 
"urges, .01' in any manner causes or attempts to cause, insubordina
tion, disloyalty, mutiny, or refusal of duty" in the armed forces, or 
(2) distr~butes or attempts t6 distribute any written or' printed 
matter which advises, <!ounsels, or urges insubordination, etc. 
S~ction 2388 was initially enacted as part of the Espiollllge Act 

of 1917, shortly after this nation's entry into 'Wor] d War I. Section 
2387 was enacted in 1940 as a reaction to efforts of Nazi sympathizers 
and peace groups to cause disaffection among the crews of naval 
vessels on convoy duty and in the army which was then being con
'scripted. It was basically designed to afford the Sfune protections as 
those provided in wartime, by the earliet statute despite some differ-
ences in wording.s1 ' 

18 U.S.C. 1,381 punishes with a maximum of three years in prison 
whoever aids, or "entices or procures, or' attempts or endeavors to en
tice Or procure" llny person in the armed fOl'ceH (or who has been 
recruited for service therein) to desert, and whoever "harbors, con
ceals, protects, or assists" any person, knowing him to have deserted, 
or who fails to deliver such person on demand of any officer author
ized to receive him. It has been held that this statute requires proof 
that the person harbored or assisted actually deserted (e.g., as op
posed to being absent without leave), but it is not necessary that the 
person ever have 'been charged with or convicted. of desertion after 
h:is apprehension.52 

The significantly lower penalty provided for aiding deserters com
pared to the penalties provided for impairing morale in 18 US.C. 
2387 and 2388 arguably reflects 'the congressional view that the latter 
offenses are aimed at persons who foment large-scale disturbances 
for political or ideological ends, whereas those who assist deserters 
will often be friends or relatives extending aid to an indiliidual serv
iceman for personal reasons. 
13. The Ofle'll.8e 

A. Elements 
Subsection (a) defines three distinct offenses. Paragraph (1) 

punishes, whoever, "with intent to bring about mutiny, insubordina
tion, refusal' of duty or desertion by members of the armed forces of 
the.United States," dincitessuch members to engage in mutiny, insub
ordination, refusal of duty, or desertion." 

As in the previous sectlOn, the term "incites" has been selected in 
pref~rence to such words as "entices" (18 U.S.C. 1381), "advises, 
counsels, or urges" (18 U.S.C. 2387) in order to minimize constitu
tional difficulties and absorb the princip}es of Supreme Court decisions 

'., The stutute was upheld against 1!'lrst Amendment attack upon its peacetime appli
cation in Dllnne Y. Unite(l States, 138 F.2d 137 (8th 'Cir.), cert, denied, 320 U,S. 7110 
(1!ll!.3). , 

•• See, e.g., BI'ee;:e Y. Unite(! States, 3!l8 F.2d 17S, 107-20·1 (10th Clr, lOGS) ; Diokey v. 
United State8, 404 11'.2d 882 (5th Clr. 1968) ; see also Working Papers, p. 464, and cases 
cited therein. 
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validatinG' that tetm.53 Thus the prohibited conduct is incitement to 
action, ncl merely to disaffection. However, the incitement need not be 
successful to constitute a violation of this section. 

Parn.graph (2). p!-mishes wh?E.'ver "aids 01: abets the commission or 
attempted colhmlSSIOn .of mutmy or desertIOn by a member of, the 
armed forces of the Umted States." . 

The .concept of aiding or abetting is intended to be identical to such 
conduct as described in connection with section 401 (a) (Liability of 
Accomplice),. and the discussion there is equally applicable to this 
paragraph. The reason, of course .. that a sppnrate pro\'isioll is l1ecdec1 
in this context is that. the offensE.'s aided or abetted-mutiny and deser
tion-lll'e not punishable under the proposed Code, but only as mili
ta,ry offenses uncleI' the Uniform Code of Military J llstice. 

Paragraph (3) punishes whoever "interferes with, hinders, delays, 
or prevents the discovery, apprehension, prosecution, conviction, or 
punishment of a member of the armed forces of the United States, 
knowing that such member has deserted, or is charged with or being 
sought for desertion, by engaging in any conduct described. in sub
paragraphs (A) through (D) ofsectioll1311(a) (1) (HindermgLaw 
. Enforcement) ." 

This offense carries forward the provisions of the second paragraph 
of 18 U.S.C. 1381. It is patternedafter and in part incorporates section 
1311. However, that section would be inadequate to cover tllis offense 

. because it is limited to fugitives from justice, a category into which a 
deserter does not fall. The offense as here drafted is broader than exist
ing lnw in that it reaches accessorial conduct directed to one who may 
not in fact have deserted, although he is .charged with or being sought 
fOr desertion. This is consistent with section 1311, the Tationale being 
that a person who rendel's assistance to' one -who is being sought for a 
crime, '.vhile not guilty of being un accessory, is in effect oh;tructing 
j llstice. 5·! • -

B. Oulpability 
In para,graph (1), the conduct is inciting members of the armed 

forces of tJiis country to engage in mutiny, insubordination, refusal of 
duty, or desertion. As no culpability standard is specifically designated, 
the applicable state of mind is "knowing," i.e., that the offender was 
aware that he was inciting a lnember of the armed forces to such con
duct. The intent element states the purpose--e.g., to bring about mutiny 
or desertion-for which the government must show that the conduct 
_ was performed. _ . 

In paragraph '(2), the offense consists entirely of conduct. The 
applicable culpability level is prescribed as "knowing/, thus requir
ing proof that the offenderwas aware of his conduct. Thus, this offense 
requires a showing that the defendant was aware of the status of the 
person aided or abetted (i.e., that he was a member of the armed forces 
of the United States). 

G3 See BI'IlIlI/clIlml'g v. Ohio, 305 U.S. 444 (1069) ; Yate8 v. Unitcll Statc8. 354 11.S. 208, 
312-317 (1957); Denni8 v. United Stllica, 341 U,S. 404, 502 (1951). "Incitement" 1S de
fined in ~ecti()ll 111 to 1U«:>an urging "other pE'rSOllS to engage in Imminent 'colHluct under 
circulllstances in which there is '11 substantial likelihood of imminently causing such con
duct." 

GI See the discussion of section 1311, injmJ see also 18 U.S.C, 1071. Note that the 
affirmative, defense, in section 1311 (b) is applicable also under this section to tile extent 
that it Incorporates hy reference the provisions of slIbpllrngrar>h (a) (1) (e) of section 1311. 
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Inparagraph (3), the conduct is interfering with, hindering, de
laying, or preventmg the discovery, apprehension, prosecution, convic
tion, or punishment of a member of the armed forces', by engaging in 
any conduct described in section 1311 (a) (1) (A) through (D). The 
applicable culpability level is set at "knowing," therefore requiring 
proof that the offender was aware of the nature of his conduct. As in 
the previous para~raph, it is hence necessary to show that he knew the 
status of the indIvidual whose discovery, etc., was hindered or pre
vented. By operation of section 303 (d) (1) (B), it is not, however, 
necessary to establish that the offender was aware of or had any 
mental state as to the fact that the conduct was describsd in section 
1311. 

The element that the member of the armed fOl'ceshad deserted, 01' 
was charged with or being sought for desertion, is an existing circum
stance. The culpability standard is specifically designated as "know
ing," as under 18 U.S.C. 1381, thus requiring proof that the offender 
was aware that the member was in an essentially fugitive status. Since 
desertion can only be committed by a member of the armed forces,G5 
the proof must also show that the offender was ,aware of the status 
of the individual whose discovery, etc., was hindered or pre:vented. 
3. Jurisdiction 

No jurisdictional base is set forth with regard to this section. Accord
ingly, through the operation of section 201(b) (2) ,Federal jurisdic
.tion over an offense hereunder is plenary. 
4. Grading 

An offense under paragraph (1) is graded as a Class Cfelony (up 
to twelve years in prison) if it is committed in time of war 56 or the per
sons incited are engaged or about to be engaged in combat. 

An offense under paragraph' (1) cbmmitt~d in any other circum
stances and an offense under paragraph (2) ll;l'e graded as Class D 
felonies (up to six years in prison). 

An offense under paragraph (3) is graded as a Class E felony (up 
to three years in prison). This carries forward the maximum penalty 
level under 18 U.S.C. 1381. . 

SECTION 1117. AIDING ESCAPE OF A PRISONER OF WAR OR AN ENEMY ALIEN 

1. In General and P'resent Federal Law 
This section carries forward the felony provisions of 18 U.S.C. 757, 

dealing with facilitating the escape of or harboring Iugitive prisoners 
. of war or interned enemy aliens. The aection does not cover the pro

visions of 18 U.S.C. 756, a one-year misdemeanor, which punishes 
similar conduct of aiding or enticing any person belonging to the 
armed forces of a belligerent nation who is interned in this country in 
accordance with international law, to escape or attempt to escape. 
vyhile prisoners of war or interned fugitive enemy aliens presump
tlvely present a serious danger to national security so that assistance to 
them warrants substantial punishment, the case is otherwise with mili
tary personnel of belligerent nations engaged in a war in which this 

00 See 10 U.S.C. 885. . 
66 The term "war" is explnined in ·connection with section 1101 (Treason). 
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nation is neutral. Accordingly, the Committee believes that the offense 
described in section 756 should continue to be treated at a misdemeanor 
level and has transferred that statute to title 22, United States Code, 
w her6 it will be graded as a Class A misdemeanor. 

18 U.S.O. 757 punishes whoever, inter alia, "procures the escape of 
any prisoner of war held by the United States or any of its allies, or 
the escape of any person apprehended or interned as an enemy alien 
by the United States or any of its allies," or "advises, connives at, aids, 
or assists in such escape," or "aids, relieves, transports, harbors, con
ceals, shelters, protects, holds cQl'!'espondence with, gives intelligence 
to, or otherwise assists" any such prisoner of war 01' enemy alien after 
his escape from custody, "knowing him to be such prisoner of war or 
enemy alien." The maximum penalty for violation of 18 U.S.C. 757 
is ten years in prison, but the section specifically provides that this 
"shall be in addition to and not in substitution for any other provisions 
of law." 5r 

The offense defined in 18 U.S.O. 757 will normally be committed in 
wartime, although no such limitation appears in the statute, presmll
ably to encompass the situation where the necessity for hnprisonment 
of 1l1termnent extends beyond the cessation of hostilities.08 

~. The Ojfenl!e 
A.. Elemen.ts 

Subsection (a) (1) provides that a person is guilty of an offense if 
he aids 01' abets the escape or attempted escape of a person being held in 
the custody of the United States 01' an associate nation as a prisoner 
of war or an. enemy alien. . 

The "aids Or abets" phraseology is, as in the previous section, de
signed to incorporate the general complicity concepts set forth in sec
tion 401(a). The Oommittee believes that these words embrace the 
conduct described by all the verbs listed in 18 U.S.C. 757 (e.g., 
connives at, procures, assists). 

The term "associate nation," which is defined in section 111, is also 
used in place of the less precise word "allyl> in current law. . 

Subsection (a) (2) makes it an offense for a person to interfere 
with, hinder, delay, or prevent the discovery or apprehension of (A) 
a prisoner of war 01' enemy alien, knowing that such prisoner or alien 
has escaped from the custody of the United States or an associate 
nation, or (n) an enemy alien, knowing that such alien is being 
sought for detention by the .United States or an associate nation, "by 
engaging in any conduct described in subparagraphs. (A) through (D) 
of section 1311 (a) (1) (Hindering Law Enforcement)." 

This provision is drafted to parul]el ptl,ragraph (3) of section 1116 
(a) and section 1311 (a). The conduct incorporated from that lutter 
section is discussed iI~ this report in connection with the chapter 13 
offense, as are tl').e terms interferes with, hinders, delays, and prevents. 
B. OuZpability 

The .conduct in paragraph (1) is aiding or abetting the escape or 
attempted .escape of a person. The applicable culpability standard is 

G1 This is perhaps designed to take account of the fact that nssisting all escaped prisoncr 
of war llWY constitute trcason, see Stephan v. Unitc(l States, 133 F,2d B7 (6th Cll'.), cart. 
denied. 318 U.S. 781 (1943). apd It is not improbable tbat similar assistance extended 
to all internec1 enemy aUen would qualify as well. 

G6 See Ludecke v. Watkin8, 335 U.S. 160 (1948). 
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designated as "knowing," thus requiring proof that the offender was 
aware that he was aiding or abetting an escape or attempted escape.GO 

The element that the person aided was being held in the custody of the 
United States or an associate nation as a priaoner of war or an enemy 
alien is an existing circumstance. Since no culpability level is specifi
cally prescribed, the applicable state of mind that must be proved is at 
least "reckless," i.e., that the offender was aware of but disregarded 
the risk that the person was such a prisoner or alien being held in 
such custody.GO 

The conduct in paragraph (2) is interfering with, hindering, de
laying, or preventing the discovery or apprehension of a prisoner of 
war or enemy alien, by engaging in any conduct described in section 
1311 (a) (1) (A) through (D). As no culpability standard is specifi
cally provided, the applicable state of mind that must be shown is at 
least "kno\ving," i.e., that the offender was aware of the nature of his 

. actions. However, under the operation of section 303 (d) (1) (B), it is 
not necessary to establish that the offender harbored any state of mind 
as to the fact that the prohibited means employed were contained in 
section 1311. 

The elements that the prisoner of war or enemy alien had escaped 
from the custody of the United States or an associate nation (sub
paragraph (A) ), and that, in subparagraph (B), the enemy alien was 
being sought for detention by the United States or an associate nation 
are existing circumstances. The culpability level is prescribed as 
"lmowing," thus requiring proof that the offender was cognizant of the 
prisoner's or alien's status as a fugitive. This distinction between para
graphs (1) and (2) in terms oflmowledge of the aided person's status 
is consistent with 18 U.S.O. '75'7, which expressly requires lmowledge 
of the person's fugitive status for the post-escape offense, but not for 
the pre-escape one. The rationale for continuing this distinction is that 
assisting in an escape or escape attempt is more dangerous conduct so 
that certainty as to the status of the person aided ought not to 
be a prerequisite for criminal liability. On the other hand, the post
escape accessorial situation does not pose similar dangers of physical 
injury and accordingly curries a higher degree of awareness as to the 
enemy status of the individual assisted. 
3. Jurisdiction 

No jurisdictional base is set forth in this section. Therefore, Federal 
jurisdiction over this offense, as over all offenses in this chapter, exists 
to t~e extent described in section201(b) (2). 
4. rl-rading 

An offense under this senti on is graded ,as a Olass D felony (up to 
six years in prison), a reduction from the ten-year maximum pres
ently authorized by 18 U.S.O. '75'7. 

STATUTE REPEALED 

The first paragraph of 18 U. S.O. 2388(a) punishes by up to twenty 
years in prison whoever, in time of war, "willfully makes or conveYfi 
false reports or false statements with' intent to interfere with the 

G. See section 302 (b) (1). 
00 See sections 30S(b) (2) Ilnd 302(c) (1). 
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operation Dr success of the military or naval forces of the United 
States or to promote the success of its enemies." The offense is derived 
from section 3 of Title I of the Espionage.Act of 1917. 

By its terms section 2388 ·applies only when the United States is at 
war, but its provisions were kept in effect after the termination of 
World IV" ar II first by Emergency Power Continuation Acts and then 
by 18 U.S.O. 2391, enactecl in 1953. This section provides that the 
provisions of section 2388 shall remain in effect until the termination 
of the national emergency proclaimed December 15, 1950.01 

Section 2388 has been consistently upheld against constitutional 
challenge. Moreover, the section has been held to 'apply to statements 
colorably factual, but not capable of being disproved. For example, in 
Pie roe v. United Sta.tes,G2 the convictions of socialist paTty members, 
who distributed some 5,000 copies of an anti-war leaflet were sustained 
over the dissent of Justice Brandeis (joined by Justice Holmes) that 
the alleged false statements were actually statements of opinions 'Or 
prediction, not susceptible of being proved false, e.g., that the waJ: was 
being fought to protect Morgan investments. The majority held that 
the statute was violated by declarations made as statements of fact 
without qualification, even though closer analysis might lead to the 
conclusion that the statements were an expression of opinion or a 
prediction.G3 Two decades later, an isolationist pamphleteer was con
victed for statements such as "We are bankrupt"-painstakingly dis
proved by a government economist-and other statements, arguably 
opinion or predictions, on the authority of Pie'Poe: G·! , 

A version of this offense was included in S. 1, as introduced in the 
94th 0'0ngress,G5 limited to statements of actual fact and with the 
grading substantially reduced. On further consideration, however, the 
Oommittee has determined to eliminate this offense from the Oode and 
has not included it in tIle reported bill. 

:While motivated ih part to delete this offense by First Amendment 
concerns as expressed by civil liberties groups,the principal reason 
for the Oommittee's action is its conclusion that the offense is 1.111n6CeS
sary. The last reported case under the present statute arose more than 
a quarter of a century ago; no prosecution appears to have been 
brought under the first paragraph of 18 U.S.O. 2388 (a) during that 
interval despite the involvement, on two separate 'occasions (Korea 
and Vietnam), of the country's armed fOl'ces in protracted foreign 
hostilities. 'While the Oommittee believes that the Oongress has the 
power, if circumstances render it necessary to do so, to enact valid 
laws that will protect the nation in wartime against the utterance 
of at least some deliberate falsehoods made with the intent to impede 
the success of the United States armed forces,GG it sees 110 present or 
immediate ioreseeahle need for snch an offense. ' 

61 See, however, Unitecl States Y. Bi8hop, 8u.pra note 7. 
"" 252 U.S. 239 (1920). 
OJ See WorJdng Papers, p. '149, setting forth the particular statements In Pierce. The 

Court also Indicated that actual knowledge of falsity of the statf'ments was uot required; 
It was held sufficient that the pamphlets had been ",mfully clrculatetl "disregarding their 
probable falsity," Or that they had been "distributed recklessly, without effort to ascertain 
the truth." 252 U.S., at 251. . 

6~ See Unitc{f; State8 v. Pelley, 1'32< F.2d 170, 177-179 (7'th 'Clr. 1042), 'cert. denlecl, '31S 
U.S. 764 (1043). ' 

.5 See section 1114 (Impairing 'Military Effectiveness by a False Statement) of thnt bill . 
•• E.g .. statements concerning losses, plans, operations, or conduct of the military forces 

of tile United States, of an associate nation or of the enemy that, If believed, would 
be llkely to affect the strategy or tactics of our mlJltar;v forces or ,that woulcl be I!l,ely 
to create general :panlc or serious disruption. 18 U.S.-C'. '2388 (a), by contrast, reaches any 
!dnd of false statement, .irrespective of its Improbability of callslng adverse results. 
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SUBOHAPl'ER C.-ESPIONAGE AND RELATED OFFENSES 

. (Sections 1121-:;:1126) 

Tllls subchapter is primarily concerned with those laws designed 
to deter the un!1uthorized collection and disclosure of the nation's 
military secrets-information concerning our national preparedness 
which would render thi~ country vu Iner~ble to o,ttack and defeat .01' 

powerless to achieve vICtory-ancl partIcularly to deter such dIS
closure. to fOi'eigll powers. 

Former versions of the Code (S. 1 in the 93d and 94th Oongresses 
and S. 1400 in the D3d Congress) contained proposals to revise the laws 
in this area. Some of those i)l'oposals were subjected to intense criti
cism. "While much of this criticism was unjustified and based upon a 
misunderstandiup: both of curl'ent statutes and of the bills' proposals, 
the controversy threatened the passsagc of the entire Code revision 
measure. Therefore, it \YUS determined by the principal sponsors of S. 
1437, prior to"its introduction, with the concurrence of the Department 
of Justice: that no reform in this area would be attempted and that the 
matter would be reserved for future attention by the Congress. The 
Committee has endorsed this approach. Accordingly, present statutes 
have been retained in haeo ve1'ba in titles 42 and 50, with title 18 
statutes on the subject transferred to another approrriate title of the 
United States Code (generally title 50). Subchapter C thus consists of 
only a series of sections that cross-reference to the provisions of 
existing law in other titles. 

The offenses in this subchapter are Espionage (section 1121), Dis
seminating National Defense Information (section 1122), Disseminat
ing Classified Information (section 1123), Receiving Classified In
formo,tion (section 1124) , Failing to Register as 0, Person Tmined in a 
Foreign Espionage System (section 1125), o,nd Failing to Register as, 
or Acting as, a Foreign Agent (section 1126) . 

Because of the close interrelationship among sections 1121-1124, 
the Committee deems it appropriate to discuss current law in over-

I, view,as applicable to all the aforementioned sections. 
1. Present l?ederal L(JIUJ 

The most important provisions of existing law are 18 U.S.C. 793 
and '794, which punish the collection of national defense information of 
any description and its translllission to foreign powers, whether friend 
or foe. in war 01' peace (793(0,)-(c); '(M(a), (b)), and, in addition, 
proscribe conduct which, while not itsel: espionage, could lead to com
promise of national defense secrets (793(d), (e), and (f)). Sections 
193 o,ud 79411ave not been modifiecl substalltio,lly since their enactment 
as sections 1 atld 2 of Title. I of the Espionage Act of 1917. The, maxi
~num. peno,lty for violation of 794 is death; that for 793 iB ten yeal's' 
ImprIsonment. 

Other statutes aremol'C restricted in application: 
(i) 50 U.S.C. 783(b), (c), and Cd); 18 U.S.C. 798; and 42 U.S.C. 

z~74, 2275" aml 2277 protect only information which, in accordance 
~'llth ~fi('cnll'~,tJ: procffiedul'et~ delyellop~d d

t
nr

1
il1

b
g WI· orM vVa~> II,. has b~en 

c aSSI. ec ~ I.e., a Irma Ive y (eSIgna ec y t 1(' executIve, 111 the 111-

tel'est of national security, for restricted dissemination.1 50 U.S.C. 

1 With reRpect to the Atomic Energy Act. It Is more llCCUr'l.te to say thnt the Conf{l'ess 
haR declared hroac1 clltegorips of Information as "Restricted Data" subject to c1eclassltlca
tlon by the Commission. (42 U.S.C. 2014). 
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783 covers any material which has been so classified; 42 U.S.C. 2274, 
2275, and 2277 are concerned with atomic energy secrets ;'w~ile ~8 
U.S.C. 798 is concerned with t.he prodhcts and methods of our llltelh
gence and counterintelligence. Section 783 of title 50 applies to com
munication by government employees or employees of governmen.t
controlled corporations to foreign agents or members of certam 
communist organizations, whereas the other statutes generally apply 
to the communication of the specified classified information to any 
porson not authorized to receive it. 50 U.S.C. 783 and 18 U.S.C. 798 
are ten-year offenses; the ..AtomkEneTgy Act penalties, depending on 
the actor's intent, are imprisonment for life or ten years, under sec
tions 2274 and 2275, or simply a fine under section 2277. 

(ii) 18 U.S.C. 795-797 are misdemeanor provisions aimed at pre
venting the unauthorized obtaining of uncensored pictorial representa
tions of military installations, particularly by aerial reconnaissance. 
Enacted in 1938, they were designed to supplement 18 U.S.C. 793 
and 794. 't 

(iii) 18 U.S.C. 799 provides one-year misdemeanor punishment for 
violations of NASA security regulations. 

(iv) 50 U.S.C. App. 3(c) and (d) are wartime provisions, dating 
from 1917, designed to insure effective censorship of communications 
with foreign countries. They carry ten-year penalties. 

A. 18 U.S.O. 793 and 794 
The core provisions of the espionage laws are 18 U.S.C. 793 and 

794.2 Section 793 contains six substantive subsections, (a) throug}l (f), 
and a conspiracy subsection, (g) ; section 794 has two substantive pro
visions, (a) and (b), and a conspiracy subsection, (c). a 

Subsection 793 (a) pUllishes penetration of various facilities related 
to national defense "for the purpose of obtaining information respect
ing the national defense" with "intent or reason to believe" that such 
information is to be used "to the injury of the United States, or to the 
advantage of any foreign nation." The list of protected facilities is 
now all-inclusive. In the Act of 1911 only places of direct military 
significance were enumerated. The expansion occurred in the Act of 
1917, and only a few items are later additions. 

The requirement that the offender act with a "purpose of obtaining 
information respecting the national defense" was brought forwa'rd 
from the Act of 1911, while the elements of intent or reason to believe 
that the information was to be used to the injury of the United States 
or another country's advantage were added by the Act of 1917. This 

"For a further diSCUSSion of the present Jaw of espionage. see Bank, Espionage: The 
.4.1IIericlIn J-II(licia.l Response. An In Depth i111111118i8 of the Bspionage ;Law8 an(l Related 
Statutes, 21 Am. U. L. Roy. 329 (1972), relnintctl in Hearings, p. 583. 

• Sections 793(a)-(f) (1) and sections 794 (a) and (b) were, with modifications to be 
discussed below, initially enacted as section l(a)-(e) and 2 (a) and (b) of title 1 of the 
Espionage Act of 1917; conspiracy was dealt with In section 4. Sections l(a)-(e) and_ 
2(a) of the Espionage Act were derived In turn from sections 1 and 2 of the Defense 
Secrets Act of 1911. the first statute to make espionage a peacetime offense and a violation 
of the civil code. Theretofore, espionage was exclusively a wartime offense, violative of 
the Articles of War and pnnishable only by court-martial or mll!tary commission. Spying 
remains an offense under the Uniform Code of Military Justice, see 10 U.S.C 906; Eo: part~ 
Quirin, 317 U.S. 1 (1942), and the abll!ty to prosecute thereunder will not be affected by 
the passage of the proposed new Federal criminal code. See sections 103, 205. 
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was done to insure that only those acting with a criminal intent would 
be subject to the penalties which were then being raised from mis
demeanor to felony class, since some clauses of section 1 of the 1911 
Act were susceptible to entirely innocent violation.4 

In Gorin v. United States,5 the Supreme Court held that although 
intent to injure the United States and intent to secure an advantage 
to a foreign nation might sometimes differ, each was intended by 
Congress as an independent alternative, so that proof of intent to 
confer a benefit on a foreign country would support a conviction 
without proof of injury of the United States or intent to' effect such 
injury.G 

The Court in Gorin approved the term "information relating to the 
national defense" as sufficiently precise, and described the phrase as "n 
generic concept of broad connotations, referring to the military and 
naval establishments and the related activities of national prepared
ness." 1 The Court stated that the relationship of the information to 
the national defense must be direct and rational, and must be deter
mined by the jur-y from examination of the material and expert testi
mony as to its significance.s 

The Court in Gorin further stated that the Espionage Act was 
designed to protect only "secrets," and not matter made public by the 
defense establishment. A subsequent lower court decision 9 added that 
there must have been an affirmative effort on the part of the govern
ment to prevent dissemination. In the absence of such restrirtlOn, the 
court reasoned, collection of material from lawfully accessible sources 
and its communication within the United States could not be illegal, 
and a prohibition on transmission abroad in peacetime would be "to 
the last degree fatuous." 10 

The penalty for violating any subsection of section 793 is now ten 
years. The prototype offenses carried only a one-year penalty under 
the 1911 Act, which was doubled by the Act of 1917, and raised to the 
current level in 1940. 

Subsection 793 (b) prohibits the acquisition. of objects relating to the 
national defense, with like purpose and like intent or reason to believe, 
as under (a), by taking, copying, or other means. This provision was 
also derived from the 1911 Act, although that Act presupposed that the 
actor had committed a trespass forbidden by the prior c13,llse. The Act 
of 1917 dissolved the bond, rendering each offense independent.u 

• See H. Rept. No. 30, 65th Cong., 1st Sess., p. 10 (Hl17), accompanying an earlier 
version of the 1917 Act; see also 46 Congo Rec. 2029-2030 (1911). 

• 312 U,S. 19 (1941). 
• ld. at 29-30. 
7 ld .. at 28. 
• Iel. at 31-33. 
o United States V. JIeine, 151 F.2d 813 (2d Clr. 1045), cert. denied, 328 U.S. 833 (1046). 

See AI/rerL A. Knopf, Ina. v. Golby, 509 F. 2d 1362, 1370 (4th Clr.), cert. denied, 421 
U.S. 002 (1975), holding· that classified Information Is not to be deemed In the "public 
domain unless there has been official disclosure of It." 

10ld. at 816. 
11 See Gorin v. UniterL States, supra note 5: of Boeokellhaupt V. UniterL States, 392 F.2d 

24,28 (4th Clr.), cert. denied, 393 U.S. 896 (1968). All provisions of the 1011 Act were in
tegrated and all underwent the same surgery as subsections (a) and (b) underwent In 
1917. Thus, what Is now subsection (c) to some extent overlaps (b), but only because it 

"Ivas originally aimed at the recipient who had not perpetrated the forbidden trespass and 
taking, but received Information from one who had. Subsection 2 of the Act of 1911, 
which became 2(a) of the 1917 Act and Is now 794(a), which punishes communication 
to a foreign power, also required that the actor either have committed the forbidden 
trespass and taking, or have knowingly received the information from one who had or 
have been guilty of a br.each of trust In violation of section 1. • 

92-919 0 - 77 - pt. I - 15 
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Subsection 793 (c) covers receipt of material taken in violation of 
the "chapter." Like the preceding subsections it requires a "purpose 
of obtaining" defense information, but substitutes a standard of 
lmowledge or reason to believe that the' material has been wrongfully 
obtained for the standard of intent or reason to believe that the mate
rial be used to the injury of the United States or the advantage of a 
foreign nation. Subsection (c) also punishes conspiring to receIve in
formation, a carryover from the 1911 Act and probably an anachro
nism in view of the later-added conspiracy subsection, 793 (g) . 

Subsections 793(d) and (e) each prohibit "willful" communication 
of specified types of materIals relating to the national defense, or of 
information which the actor has reason to believe could be used to the 
injury of the United States or the advantage of a foreign nation, and 
the "willful" retention of both categories of material.12 The source 
provision in section 1 of the Defense Secrets Act covered only com
munication of the specified items in breach of a fiduciary duty by an 
official; the 1917 provision, section 1 (d), added the prohibition against 
willful retention of such material in the face of a lawful demand and 
expanded the offense to cover persons in unlawful as well as lawful 
possession. In 1950, subsection 793 (d) was split into subsections 
793 (d) and (e), the former covering those in lawful possession, and 
the latter those whose possession was unlawful. The requirement for 
a demand was retained in subsection 793 (d) but was dispensed with 
under new subsection 793 (e) since the government might not know 
to whom the demand should be directed and because unlike the case of 
a person in rightful possession, a demand was unnecessary to render 
continued possession unauthorized.13 

The 1950 amendments also added a new category of protected in
formation to the items previously enumerated in 18 U,S.C. 793(d)
i.e., "information relating to the national defense which information 
the possessor has reason to believe could be used to the injury of the 
United States or to the advantage of any foreign nation." The punctu
ation of the statute and the legislative history make it clear that the 
scienter phrase, "which information the possessor has reason to be
lieve," modifies only the addition to the statute, so that in a prosecu
tion concerning the enumerated items which had previously been cov
ered by the statute, including documents, notes, and photographs, it 
remains necessary to prove only that those items related to the na
tional defense and that the individual willfully communicated them 
to a person not entitled to receive them.1.4 . 

The present wording of 18 U.S.C. 793(d) and (e), making guilty 
one· who "communicates, delivers, or transmits," originated with the 
Espionage Act of 1917 15 on June 15, UJl7, and has survived without 
intervening changes. The term "communicates" was intended as a 
broad concept applicable to any manner of communication of the type 

II Apparently, the term "wlllful" in this context means no more than "deliberate" and 
does not require a state of mind bent on doing evil. See Dubin v. United States, 363 F.2d 
938,942 (Ct. CI.1966). cert. denied. 386 U.S. 956 (1967). 

t. See S. Rcpt. No. 2369, Slst Cong., 2d Sess., p. 89 (1950); New York Timea 00. v. 
United Stat·6a. 403 U.S. 713.737-739 (1971) (White, J .. concurring). 

"s. Rept. No. 427. 80th Cong .• 1st Sess., p. (1949); H. Rept. N·o. 3112, Slst Cong., 
2d Sess., p. 52 (1950); New York Times 00. v. United State8. 8upra note 13. at 737-740 
cr. OoplOIl V. Unitecl States, 88 F. Supp. 910 (S.D.N.Y. 1949), remanded on other grounds, 
18·;; F.2d 629 (2(l,Cir. 1950), ccrt. dented 342 U.S. 920 (1952). 

15 40 Stat. 217. . 
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of information that Congress had determined should not be revealed.llS 

Unlike subsections 193(a) and (b), subsections (c) through (f) do 
not require an intent to injure or give an adv~ntage, but only an aware
ness of the significance of the information. They are principally pro
phylactic measures, aimed at deterring conduct which might expose 
material to foreign eyes rather than against active espionage on behalf 
of foreigners. 

Subsection (f) (1) punishes loss of defense information resulting 
from "gross negligence." Subsection (f) (2), which was added in 1948, 
punishes the failure to report a loss. 

Conspiracy to violate section 193, J?erfected by an overt act, was 
added as an offense in 1950 by subsectIOn (g), and was made punish
able equally with the completed offense. Theretofore the penalty would 
have been the five-year maximum provided by 18 U.S.C. 311. In addi
tion, subsections (b), (c), (d), and (e) of section 193 explicitly in
clude attempts to perpetrate the forbidden acts as offenses of equal 
gravity. 

Subsection 194 (a.) prohibits communication of national defense 
information to a forei~n nation with intent or reason to believe that it 
will be used to the inJury of the United States or the advantage of 
a foreign powerY The penalty IIOW provided is death, life imprison
me'nt, or any lesser term of years. The statute is derived through section 
2 (a) of the 1911 Act from section 2 of the Act of 1911, which carried 
a ten-year penalty. The Act of 1911 added the element of hostile intent, 
mentioned above, and increased the penalty to twenty years, with 
the further provision that the death penalty or a maximum of thirty 
years could be imposed if the offense were committed in time of war. 

,. The term includes the general dissemination of such info~mation tL.~ugh publication. 
In the House debates on the Esplonalle Act It was observed that "communication" Is a 
far broader concept than "publ1catlon, see 55 Congo Rec. 1716 (1917), and In the Sennte 
debates it was emphasized -that the Act would properly punish an editor "If he did pub
lIsh information as to movements ot the fleet, the troops, the aircraft, the loca.tlon of 
powder factories, the location of defense works, and that sort of thing," (d. at 2009. A 
previSion granting a Presidential power of prior restraint on such publication was deleted 
from the 1917 Act prior to its passage. See fd. at 1808. As observed by Mr. Justice White 
In New York Time8 00. 'Y. United State8, 8upra note 13. at 733-734: 

When the Espionage Act was under consideration in 1917, Congress eliminated 
from the bill 'a provision that would have given the President broad powers in 
time of war to proscribe, under threat of criminal penalty, the publication of 
various categories Of Information related to th~ national defense. However, these 
same members of Congress appeared to have little doubt that newspapers would 
be subject to criminal -prosecution If they insisted on publishing Information of the 
type Congress had itself determined should not be revealed. 

AlthouA'h the district court in that casp ruled that the lnngunlle of Act did not inclnde 
"publlcntlon," n view that was shared by Justices Douglas and Black, id. at 713. 720--722. 
this view was not endorsed by Justices White. ::ltewart, Blackmun, Marshall. Or Chiet 
Justlc Burger, id. at 733-739, 745. 752, 759. who preferred to intlmnte no opinion as to 
Its correctness. The intent of the Congress nlso nppears from the inclusion in the same Act 
of a provision, now appearing ns 18 U.S.C. 1717, declaring as nonmailable "every ... 
newspaper, pamphlet, book. or other publication ... In violation of sections •.. 793 [or] 
794." A lengthy article In 3973 by two Columbia University law professors concluded that 
Justice Douglas hnd erred in New York Times 00. with respect to the asserted lack of in
clusion of "publication" in the term "communicates" In 18 U.S.C. 793(e), but that a similar 
result should be rea~hed by interpreting the culpability standard of "willfully" In the 
statute to preclude the punishment of a newspaper pubJlcation of national defense docu
ments thnt is motivated by the "routine desires to initiate public debate or to sell news
papers" and not by the purpose to injure the United States or to benefit a foreign nntlon. 
See H. Edgar and B. Schmidt, Jr., The E8pionage Statutes and Publication 0/ De/ense 
Tn/ormation, 73 Co. L. Rev. 929, 1031-1046 (1973} (reprinted In Hearings, P. 7141). 
Although acknowledging that thIs Interpretalon of 'w!lJfully" was not intended by the 
Con<:ress. the author. ar!!'1e that It is necesRary to save the statute from constitutional 
overbreadth. Ill. at 1038-1046 (Hearings. p. 7251). 

17 The offense is distingnishable from treason in terms of scienter an, - hence does not 
r,eqnlre. proof under the const!tutlgnal two-witness rnle applicable to the former offense. 
See UlIlt.:d State8 Y. DI'1(1Itmo11d, 304 ]'.'2d 132, 152 (2<1 Cir 1965i (en bane) cert denied 
·384 U.S. 1013 (1966). .. •. , 
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The last raising of the penalty in 1954 was a reaction to the threat 
of nuclear catastrophe. 

Subsection (b) of section 794 was introduced by section 2(b) 
of the .Act of 1917, and provided the death penalty for any espionage 
activity on behalf of a wartime enemy. Apparently it was believed that 
an intent to convey useful military information to the enemy implied 
a desire to injure the United States and assist the enemy, thus render
ing unnecessary explicit statement of the formula employed in sections 
2(a) and l(a) and (b). This section does not reflect the grading dis
tinction between collecting and transmitting information that had been 
employed in sections 1 and 2 of the 1911 Act and carried forward in sec
tions 1 and 2(a) of the Act of 1917, but treats all facets of espionage 

.activity with equal severity.' , 
The section IS concerned with "any information which might be 

useful to the enemy." It particularly specifies troop and ship move
ments, reflecting concern about the need to protect from attack the 
ships carrying our troops to European battlefields.ls The section pro
vides that an individual is guilty of the offense if he "collects, records, 
publishes, or communicates," the information. 

Subsection (c) of section 794 carries forward section 4 of title 1 
of the ES1?ionage Act, :providing that conspiracy to violate subsections 
(a) or (b) is to be pUnIshed as severely as the completed offense. Inal3-
much as espionage is generally carried on by rings, persons who have 
collected information in violation of section 793 would sometimes be 
subject under section 794 (c) to the higher penalty fixed for communica-
tors in section 794 ( a ) . . 

B.18 U.S.O. 795-797 
These ~rovisions were enacted in 1938. The Sino-Japanese War had 

been underway for several years, and certain incidents, such as the at
tack on the Panay, threatened the United States with immediate in
volvement. The airplane had become commonplace, the tourist and his 
camera were everywhere, and journalists and photographers were 
scouring the Pacific Theater to satisfy public curIOsity aroused by the 
war. Concern that there were also spies in the area, or that innocently 
obtained and published sketches or photos could be used by J apa
nese intelligence, led the War and Navy Departments to request this 
legislation. The misdemeanor penalty was related to the absence of the 
hostile intent required by section 793 (a) and (b) and section 794 (a) 
which these sections were explicitly intended to supplement.lo' 

These sections are noteworthY' in that they involve peacetime cen
sorship. The assignment of authority to the President to designate 
restricted areas followed the usage of Espionage Act, title I, sections 
1 and 6. No reported prosecutions under these laws exist. 

0·42 U.S.O.131374, 131375, and 131377 
On August 1, 1946, almost one year to the day after the bombing of 

Hiroshima which ushered in the Atomic Age and manifested the awe
some power of nuclear weapons, the AtomIC Energy Act became law. 
1:'he Act attempts to balance the need for dissemination of informa
tIon necessary for the development of peaceful uses of atomic energy 

:tB See 54 Cong. Ree. 3605 (1917). '0 H. Rept. No. 1650, 75th Cong.,2d Sess .. (1037) ; 83 Cong., Ree.70-71 (1038). 
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and weapons development, against the necessity of preventing dissem
ination of weapons mformation to foreign powers. To effect this latter 
objective the Act defines a category of information, "Restricted Data," 
in 42 U.S.C. 2014 and prohibits its unauthorized communication or re
ceipt in. 42 U.S.C. 2274 and 2275, respectively, and in section 2277. 

Section 2274 (a) provides a maximum sentence of life imprisonment 
if the communicatIOn is with "intent to injure the United States" or 
to "secure advantage to a foreign nation." 20 Subsection (b) provides 
a ten-year penalty if the commuIlication is without such specific intent 
but with "reason to believe" that the information "will be utilized" to 
the injury of the United States or the advantage of a foreign nation. 

Section 2277 provides a $2,500 fine for the knowing communication 
of Restricted Data, without such intent or belief, to any unauthorized 
person bya present or former member or employee of the Commission, 
the Armed Forces, or any government agency or contractor or licensee. 
It also covers conspiracy to commit an unauthorized communication or 
receipt. 

Sections 2274, 2275 and 2277 can be violated by attempts and con
spiracies as well as by the completed act of communicating or receiving. 
Unlike 18 U.S.C. 793(g) and 794(c), there is no requirement for 
conviction of conspiracy that an ov~rt act be perpetrated.21 

D. 18 u.s.a. 798 
Sometime during the 1930's, according to the proponents of this 

legislation, the United States succeeded in breaking the Japanese naval 
code. This enabled the United States to monitor the secret communica
tions of Japan clandestinely until a retired government official dis
closed the success of the United States in his memoirs. The Japanese 
then developed a more difficult code which this country could not crack, 

20 The original enactment of what is now section 2274(a) contained a further refine
ment; it the offense was committed with. Intent to injure the United States, as dis
tinguished from merely an Intent to secure an advantage to a foreign power, the punlsh
lIlent could, If the jury so recommended, be death or Ilte Imprisonment: otherwise the 
penalty would be twenty years. In 1954, the more favorable treatment for simply giving 
an advantage to a foreign nation was Ilbollshed.{ and the higher penalty, subject to jury 
recommendation, wns made applicable. In 19611, after the Supreme Court decision In 
United States v. Jackson, 390 U.S. 570 (1968), had announced the unconstitutionality 
of predicating the death penalty upon jury recommendation, the death penalty and the 
provisions for jury recommendation tor life Imprisonment were both dropped. Section 
2275. Which covers receipt, underwent the same changes as section 2274 (a). 

21 R08enberg V. United States, 346 U.S. 273, 304-305 n.2 (FranJefurter, J., dissenting). 
Although the phraseology of the Espionage Act was employed as building blocks In these 
provisions, the rearrangements created a different statute. A few examples wlII snffice; 

(1) In 1946 the death sentence could bl) Imposed under the Espionage Act only 
for wartime offenses, section 794(b), while the existence of war was Irrelevant 
under the Atomic Energy Act sections 2274(a) and 2275. 

(2) In those cases when the death penalty could be Imposed under the Espionage 
Act, it was at discretion of the trial judge, whereas the Atomic Energy Act requll'ed 
a jury recommenrlatlon. 

(3) In 1954 when the death penalty could be Imposed for peacetime offenses under 
either act, the Atomic Energy Act retained the requirement for a jury recommendation. 

(4) Today, the death penalty Is authorized under 18 U.S.C. 794 but not under 
42 U.S.C. 2274 and 2275. 

(6) Today, the minimum men8 rea under 42 U.S.C. 2274(b), D. ten-year offense, Is 
that the commnnlcator hnve reason to believe that the Information "will be user!" 
to the Injury of the Unlterl States or the advantage of a foreign nation, whereas under 
18 U.S.C. 793(d) or (e) It Is sufficient if he knows that the Information "could be" 
so used. ThuR, one who ifellberately dlHcloHes Information about a conventional 
weapon, such as a machIne gun, recognizing thn t It "could be used" by a foreign 
nntion but with no reason to believe that It will be so used, violates 18 U.S.C. 
793(d) and Is subject to ten years' imprisonment. while he co.uld similarly disclose 
atomic wenpon secretR without violating 42 U.S.C. 2274(b). While It has been 
suggested that Hection 2274(b) requires a higher Intent to pl'event the prosecution 
of Innocent minded scientists engnged In the Interchange of senRltlve materlnl, ROBen
bem v. United State8. Sllflrll notp 22. nt :'118 (Douglns, J .. granting stay of execution), 
it is not apparent why section 793(d) should be less solicitous of scientists working 
on more conventional weapons. 
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until 1942, too late to prevent the disaster at Pearl Harbor, but ju~t 
in time to yield a decisive victory at Midway. These episodes manI
fested the importance of concealin"o- penetration of foreign communica
tion systems, and, conversely, the ;eed to protect the security of United 
States communications systems from exposure in peacetime.22 

The section prohibits the knowing and willful communication, fur
nishing, transmitting, or otherwise making available to any unau
thorized person any classified information concerning communication 
intelligence.23 The statute seeks to protect a "small category of classi
fied matter '.' . which is both ,rital and vulnerable to an almost unique 
degree." 24 No reported prosecutions exist under this section and it is 
not clear whether the government's evidentiary burden is merely to 
establish that the information communicated was classified informa
tion (j.t the specified type, or whether it is also essential to establish, 
as under 18 U.S.C. 793 and 794, that the information in fact related to 
the national security, i.e., that it was properly classified. The uncer
tainty lies in the meaning of "classified information," which is defined 
in the section to mean information that, at the time of a violation, "is, 
for reasons of national security, specifically designated by a United 
States Government Agency for limited or restricted dissemination or 
distribution." The phrase "for reasons of national security" may be 
read either as referring solely to the classifier's motives, or as referring 
to an objective circumstance (i.e., that the national security interests 
required or permitted the classification). The latter interpretation 
appears to be the one intended by Congress.25 

Somewhat opaquely, section 798 also provides punishment for any
one who "uses ... [such information] in any manner prejudicial to 
the safety or interest of the United States or for the benefit of any 
foreign government to the detriment of the United States." Perhaps 
this would apply to an official who threatened to expose secret informa
tion in order to blackmail the governmehtinto giving him a promotion, 
paying his unwarranted expense accounts, or forgiving his misconduct. 
The intent language differs from, but parallels the phi'ases "injury to 
the United States" and "advantage to any foreign nation" of section 
793. However, the additional requirement that benefit to a foreigIl 
government must be accompanied by "detriment to the United States" 
creates a tautology. The approach seems both to have missed the point 
of, and denied the government the advantage of, the decisions in Gorin 
and Heine, discussed above, which held that advantage could be con
ferred upon a foreign nation and could be punished regardless of 
whether injury to the United States was intended or sustained. 

In 1945, when this legislation w'as initially proposed, Congress had 
scheduled investigation of the Pearl Harbor disaster in which the 
exchange of coded communications between the several departments of 
the government and the military and naval forces played a part. Con
c.ern .that this statute would permit the executive to block such inves
tlgatloll led to the enactment of subsection (c) ,21) which provides that 

.. See S. Rept. No. 111, 81st Cong., 2d Soss. (1950); H. Rept. No. 1895, 81st Cong., 
2d Seg~. (1U50). 

23 The phrase "communications intelllgence" is defined to menn all procedures and 
methods used in the interception of communications and the obtaining of inf-ormation from 
such communications by other than the intended recipients. 

21 See H. Rept. No. 1895, supra note 22, at 2. 
"" ld. at 3 ; Working Papers, p. 456 n.26 . 
.. See 91 Conrr. Rec. 10047-10050 (1945). 
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the section does not apply to supplying a committee of the House or 
Sonate or a joint committee thereof with information it has requested. 

1?50 U.S.O.783(a)-(d) -
50 U.S.C. 783 is part of the Internal Security Act of 1950, a com~ 

plex series of provisions designed to deal with the problem described 
by the Congress in section 781 as the existence of a world-wide Com
munist conspiracy, employing espionage, infiltration, and subversion 
to achieve its ends. 

Section 783 (a) prohibits conspiracy to perform any act which would 
substantially contribute to the establishment of a totalitarian dictator
ship in the United States, the control of which would be in the hands 
of foreigners.. . 

Section 783 (b) prohibits any Federal employee or any employee of 
corporations whose stock is owned in whole or part by the United 
States or any department or agency thereof, from lmowingly com-. 
municating classified material to either a foreign agent or a member 
of specified Communist organizations without prior authorization. 
Subsection (c) is the converse provision, prohibIting foreign agents 
oI'·membel's 01 such organizations 27 from receiving c1assified material 
from any Federal officer without having obtained prior permission. 
Subsection (d) provides a ten-year penalty for any violation of the 
section. Attempts to violate subsection (b) or subsection (c) are ex-
plicitly dealt with in the subsections themselves. . 

The conduct punished by section 783 (b) would $eem to be covered 
by section 793(d), if not section 794(a). The principal distinction is 
that, as a result of judicial interpretations, the actual relevance of 
the information to· the national defense need not be proved to the 
jury in a section 783 case as it would have to be under sections 793 or 
794, the court finding that Congress intended to hold employees of 
the United States-the limited class to which this statute is ad
dressed-to a more rigorous standard.28 TIllS obviates the need of the 
government to disclose at trial the very information it seeks by the 
law to protect. A distinction of lesser importance is that 18 U.S.C. 
i93 and 794 deal with information relating to the "national defense," 
whereas 50 U.S.C. 783 speaks of material that has been restricted in 
the interest of "national security," a seemingly somewhat broader 
concept. 
93. The Offenses (Sections 11931-11934) 

.A.s noted previously, the offenses in this subchapter cross-reference 
to provisions located in other titles. All the offenses in sections 1121-
1124 are couched in terms of a person being guilty if he "violates" a 
section of the cross-referenced provision. By this drafting device, the 
precise elements and jurisdictional scope 29 of. the current offenses are 
preserved. This policy decision is further implemented, as ,to culpa
bility, by including in the conforming amendments, a provision rend-

'" The stntute hns been held to include the Communist Pnrty of the United Stntes. 
See Gommunist Party oj the Unitecl States v. SAGE, 367 U.S. 1 (1967). See nlso Na· 
tional GOllnrnl of American·Soviet Friendship, Inc. v. SAGB, 322 F.2d 375 (D.C. Clr. 
1963); American Gom1nitted j01' Protection oj Foreign Born v. SAGE, 331 F.2d 53 
(D.C. Clf. 1964), vncnted on other grounds. 380 U.S. 503 (1965). 

28 See Scarbeck Y. Chtitecl Stntes, '317 F.2tl 546, 558-560 (D:C. Clr. 1962). cert. denied, 
374 U:S. 856 (1963) compnre Go·rift v. Unitcll States, supra, note '5 . Unitecl States v. Rosen· 
berg, 108 F. Supp. 798, 807-808 (IS.D.N.Y.), aff'd, 200 F.2d 066 (2d Clr. 19(2) cert. denied, 
a~~&9U(UM)· . 

2f) See section 201(b) ("2). 
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ering inapplicable the provisions of chapter 3 of the Code to the cross
referenced crimes.so To the extent that present laws in this area specifi
cally cover a conspiracy or an attempt, that coverage is retained by 
the cross-reference device. Otherwise the offenses in chapter 10 of the 
Code apply as they do to most other offenses defined outside title 18. 
This would ca,rrY forward the conspiracy coverage that exists today 
by virtue of 18 U.S.C. 3'71 where there is no sp~cific inclusion C!f a 
conspiracy offense in one of the cross-referenced offenses. 

Section 1121 (Espionage) provides that a person is guilty of an of
fense if he violates section 2'01 of the Espionage and Sabotage Act of 
1954, as amended by section 146 of the Code or seotion 224 ( a) or 225 
of t.he Atomic Energy Act of 1954, as amended. This carries forward 
the offenses, discussed above, in current. 18 U.S.C. 'i94( a), (b), and 
(c) ,81 and 42 U.S.C. 2274(a) and 2275. The grading levels in each of 
those offenses is likewise continued via the provjsion in section 
1121 (b). 

Section 1122 (Disseminating N ationaI Defense Information) pro
vides that a person is guilty of an offense if he 'violates section 18 of 
the Subversive Activities Control Act of 1950, as amended py sectioJ;l 
145 of the Criminal Code, or section 224(b) of the Atomic Energ,v 
Act of 1954, as amended. This carries forward the offenses, discussed 
above, in 18 U.S.C. 793 and 42 -a.S.C. 2274(b). Ago,in,the grading 
levels now applicable to these offenses are preserved via section 
112~(b) oithe Code. . 

Section 1123 (Disseminating Classified Information) provides that 
a person is guilty of an offense if he violates section 24 of the Act of 
October 31, 1951, as amended by section 147 of the Criminal Code, 
or section 4 (b) of the Subversive Activities Control Act of 190'0, as 
amended. This carries forward the offenses, discussed above, in 18 
U.S.C. 798-ancl 5'0 U.S.C. 783 (b). The grading levels in those statutes 
are likewise carried forward via section 1123 (b) of the Code. 

Section 1124 (Receiving Olassified Information) provides that a 
person is guilty of an offense if·he violates section 4( c) of the Sub
versive Activities Control Act of 195'0, as amended, or. section 227 of 
the Atomic Energy Act of 1954. This brings forward the offenses, dis
cussed above, in 5'0 U.S.C. 'i83 ( c) and 42 U.S.C. 2277. Again, the grad
ing levels now applicable to those offenses are continued through sec-
tion 1124 (b) of the Code. . 

SECTION 1125. FAILING TO REGISTER AS A PERSON TRAINEr> IN A FOREIGN 
ESPIONAGE SYSTEM 

1. General andP'l'e8ent Feaeral Law 
This section carries forward the provisions of 50 u.s.n 851, 854, 

and 855, principally punishing the failure to register by certain per~ 

30 Under section 303(a) (2). it is implicit that a state of mind must be proved os to 
nn offense described ns n violntion of a stntute outside title 18, If the description of the 
non-title 18 {)ffense specifies a state of mind (as aU of the cross-referenced offenses in sec
tions 1121-1124 do). The purpose of the innppl!cablllty·of-chapter-3 nrovl~lon is to insure 
that culpablIlty under these statuteswlIl continue to be governed by the current law 
interpretation of tJle words lIsed to describe the requisite mental state, rather than by the 
cnlpablllty definitions 1n chanter 3. 

at Also carried forward is 18 U.S.C. 798. extending the provisions of 18 U.,s,C. 794 to six 
months following the termination of the natio'1al emerl!enpv prorIalrnp.(1 by the T-'reoident on 
December ;l6, 1950. But see United States v. Bishop, 555F.2d 771 (10th Cir. 1977). 
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sons trained in foreign espionage systems. The N ationaJ Commission 
proposed a similar statute.3Z 

50 U.S.C. 851 provides that, except as stated in .section 852, every 
person whl? has knowledge of, Or ha~ received i.nstruction or assignment 
m, the espIOnage, or sabotage serVIce, or tactICS of a government of a. 
foreign country or of a foreign political party, shall register with the 
Attorney General by filing a registration statement under. oath, in 
such form and containing such information as the Attorney General 
by regUlation prescribes. Section 852 contains a number of exemptions 
from the registration requirement for, inter alia, persons who have 
obtained knowledge of or receivEid instruction in espionage, etc., by 
reason of employment by the United States or any State or local 
government, persons obtaining such know ledge solely by reason of 
academic or personal interest, persons who are duly accredited 
diplomatic or consular officers of a foreign government, who are recog
nized by the Department of State, while they are engaged in activities 
recognized by that De;I?artment as being within the scope of their 
functions, civilian or mIlitary personnel of a foreign government com
ing to this country pursuant to arrangements made under a mutual 
defense treaty or agreement, etc. 

50 U.S.C. 854 provides that the Attorney General may at any time 
make, amend, prescribe, and rescind such rules, regulations, and forms 
as he deems necessary to carry out the provisions of the subchapter. 

50 U.S.C. 855 is the penalty section. It provides in part that whoever 
willfully violates any provisions of this subchapter or any regulation 
thereunder shall be subject to imprisonment for up to five years.33 

No reported prosecutions under this statute exist. Although there 
is a question as to the validity of the registration requirement in terms 
of the Fifth Amendment privilege against compulsory self-incrimi
nation,31 since the statute serves a prophylactic purpose, the Committee 
has retained it in the proposed new criminal code. S. 1, as originally 
introduced, and the Final Report, also continued the offense.35 

13. The Offense 
Subsection (a) provides that a person is guilty of an offense.if he 

(1) fails to register with the Attorney General as required by section 
2 of the Act of August 1, 1956 (50 U.S.C. 851) (relating to registra
tion of persons trained in foreign espionage systems), or (2) violates a 
regulation or rule issued pursuant to the authority conferred in section 
5 of the Act of August 1, 1956 (50 U.S.C. 854) (relating to promulga
tion of regulations and rules for registration of persons trained in 
foreign espionage systems) . 

The above formulation does not purport to modify the essential 
elements of the offenS'es in current law.36 On the contrary, the existing 
statutes (50 U.S.C. 851 and 854) will be retained in their present 
form, with this section serving the function of supplying the penalty 

"" See Final Report, § 1122. 
3:1 Section 855 also proscribes the making or omission of nny fnlse, material statement 

In a registration statement under this subchapter. This ofl'ense is cnrried forward 
in the gen~ra1 perjury and fnlse statements sections (1341 and 1343) of the llroposel1 Code. 

"'See Working Papers. p. 466; compare Oalifornia V. BYers, 402 U.S. 424 (1971). 
"" See section 2-5C5 ; Flnnl Report. § 1122. 
30 The Committee bas substituted a "knowing" standard for the vague term "willfully" 

In 50 U.S.C. 855. 
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for a violation-on the theory that all significant criminal statutes 
should be located in the new Federal criminal code. 

Paragraph (1) brings forward 50 U.S.C. 851. The conduct is failing 
to register with the Attorney General. Since no culJ2ability standard 
is specifically prescribed, the applicable state of mmd that must be 
proved is at least "knowing," i.e., that the offender was aware of the 
nature of his conduct.a1 Because the conduct involves an omission, in 
order to be found "aware" of one's failure to register, it is necessary· 
to show some knowledge of the obligation to register. Indeed, such a 
showing may well be mandated by due process.as 

The element that the registration was required by 50 U.S.C. 851 
is an existing circumstance. However, by virtue of section 303 ( d) (L) 
(A), no mental state need be shown as to this element. Thus, it is 
necessary to prove only that the defendant was conscious of his 
obligation to register, but not that the obligation had its source in 
a particular statute. 

Parag.raph (2) brings forward 50 U.S.C. 854. The term "violates" 
is defined in section 111 to mean, inter alia, in fact engaging in con
duct which is proscribed, prohibited, declared unlawful, or made sub
ject to a penalty. Hence, whatever elements are contained in the 
regulations promulgated under 50 U.S.C. 854 will comprise the offense 
under this paragraph, the sole purpose of which is to transfer the 
offense from title 50 to title 18. a9 

3. Jurnsdiotion 
Thjs section contains no subsection setting forth the circumstances 

in which Federal jurisdiction exists. AccOl.'dingly, Federal jurisdiction 
is governed by the provisions of section201(b) (2). 
4. Grading 

An offense under this section is graded as a Class D felony (up to 
six years in prison). This is approximately commensurate with the 
current nve-year felony status of the ofl;ense. 

SECTION 112G. FAILING '1'0 REGISTER AS, OR ACTING AS, A ]!'OREIGN AGENT 

1. In General and Present Federal Law 
This secti9n brings forward and consolidates the penal provisions 

of three separate statutory schemes devised to identify and control 
the agents of foreign powers. The statutes which this section is de
signed to COVel', in whole or in part, are 18 U.S.C. 951,22 U.S.C. 611 
et seq., and 18 U.S.O. 219. 

18 U.S.O. '951 punishes by up to ten years in prison whoever, other 
than a diplomatIc or consular officer or attache, acts in the United 
States as an agent of a foreign government without prior notification 
to the Secretary of State. 

The statute has· been sustained n,o'ainst Fifth Amendment chal
lenge 4-0 and, althongh not frequently utilized, has served as an 
important weapon against clandestine espionage operations.41 

3. See sections 303(b) (1) llnd 302(b) (ll. 
3B See Lambert v. OaUjornfa, 355 U.S. 225 (1957). 
'" B~' virtue 'Of section 303(d) (1) (A), no mental state need be shown as to tile fnet 

that the conduct violates a regulation or rule issued under 50 U.S.C 854 . 
.. Sec Unft!Jll States v. J1lelekh, 193 1P. Sunn. 586 (N.D. III. 19G1) .. 
·11 E.g. Umtccl States V. Butcnko, 38·1 l!'.2d 5'54 (3d Clr. 1967). vacllted on other 

grounds su.b '/10m. 111derman Y. United States, 394 U.S. 165 (1969) ; United States v. Heine, 
supra note 9 . 

. _- -------------------------------------" 
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The term "agent" in 18 U.S.C. 951 is not defined. It has, however, 
been interpreted broadly to encompass anyone who acts directly or 
indirectly for a foreign government; for example, proof of a con
tractual relationship between the individual and the foreign power 
is not required.42 

I 

The term "forei~n ~overument" is ~efined in 18 .U.~.C._ 11 to incl~do 
any government, factIOn, or body of msurgents wIthm a country wIth 
which the United States is at peace, irrespective of recognition by the 
United States.43 

22 U.S.C. 612 ~rovides that no person shall act as an agent of a for
eign principal wIthin the United States unless he has filed a registra
tion statement with the Attorney General under oath and that every 
person who becomes such an agent must file such a registration state
ment within ten days thereafter, irrespective of whether he "acts as an 
agent." The section lists in de:':ail the type of information to be fur
nished, which includes the particulars concerning the a~reement with 
the foreign principal and any activities under the foreIgn principal
agent relationship. 

The terms "agent of a foreign principal" and "foreign principal," 
among others, are defined in 22 U.S.C. 611. The definitions are broad 
enough to reach agents of non-go~ernmental foreign principals (e.g., a 
domestic partnership subsidized by a foreign principal) as well as 
agents of governmental foreign principals covered under 18 U.S.C. 
951. 

22 U.S.C. 613 contains various exemptions from the registration re
quirement, which are similar. to some of those under 50 U.S.C. 852, 
discussed in connection with section 1125, e.g., a duly accredited diplo
matic or consular officer of a foreign government who is so recognized 
by the Department of State, while he. is engaged exclusively in activi
ties recognized by that Department as within the scope of his func
tions. Section 613 also exempts, inte1' alia, any person engaging or 
agreeing to engage solely in activities in furtherance of bona fide re
ligious, scholastic, academic, or scientific pursuits or of the fine arts, 
and any person qualified to practice law insofar as he engages or agrees 
to engage in the le~al representation of a disclos.ed foreign principal 
before any court or law or any agency of the Umted States.44 

22 U.S.C. 614(a) provides that persons reqMired to register under 
section 612 who transmit or cause to be transmitted any political 
propaganda (a term defined in section 611) must send, within forty
eight hours, copies of such propaganda to the Attorney General, along 
with a statement as to the times, places, and extent of such transmittal. 
This provision is clearly designed to frustrate foreign propaganda 
efforts.45 

22 U.S.C. 615 requires every agent of a foreign principal registered 
under section 612 to keep books. of account and written records of his 
aQtivities, which shall be open to inspection by the Attorney General at 
all reasonable times. The section makes it unlawful to willfully con-

42 See Unitcd Stat.CB v. Blttcnlw, 8ltpr'a note 41. at 565-566. and cases cited therel/! . 
.. See generally UlIitei/· States v. Gertz, 249 F.2d 662, 665-666 (9th Clr. 10(7). 
4\ Prior to the amendment in 1960, adding this exception, section 612 was construed 

to require registration -by an att'orn~y for a foreign principal. See Rabinowitz v. Kennedy, 
376 U.S. 0(}5 (1964) . 

.. 22 U.S.C. 614 (b) makes it unlawful for an a~ent of a foreign principal to transmit 
or cause to be tmnsmltted in this country nny political propaganda unless it is conspicu
ously accompanied by a statement setting forth thnt 'the person transmitting it is regis
tered nnder section 012. 
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ceal, destroy, mutilate, or falsify such books or records or attempt to 
do any of the foregoing. 

22 U.S.C. 617 provides, inter alia, that each officer or director, or 
person performing the functions of an officer or director, of an agent 
of a foreign princIpal which is not an individual is obligated to cause 
such agent to file a registration statement under section 612 and to 
comply with all the requirements of sections 614(a) and (b) and 615 
and all other requirements of this subchapter. In the case of the failure 
of any such agent of a foreign principal to comply, each of its officers 
and directors (or persons performing the duties of the same) is made 
subject to prosecution. 

22 U.S.C. 618(a) is the penalty provision. In relevant part, it pun
ishes by up to five years in prison whoever willfully violates any pro
vision of this subchapter or any regulation thereunder.46 

Like 18 U.S.C. 951, the registration requirements of 22 U.S.C. 612 
and 618 have been sustained against Fifth Amendment challenge.47 

It has also been held that there is no inconsistency between 18 U.S.C. 
951 and the registration provisions of 22 U.S.C. 612 and 618.48 How
ever, except for the difference as regards the identity of the official 
with whom an agent of a foreign government or principal must reg
ister, it seems evident that the provisions of 22 U.S.C. 611 et seq. over
lap and are broader than those in title 18. Moreover, there seems no jus
tification for the sharp divergence in penalty between the two statutes 
(i.e., a ten-year maximum prison sentence in 18 U.S.C. 951 as opposed 
to a five-year maximum term under 22 U.S.C. 618) .41) 

The other enactment covered by this proposed section is 18 U.S.C. 
219. It is essentially a conflict of interest statute and punishes by up to 
two years in prison whoever, being an officer or employee of the United 
States i~ the executive, legislativ:e, or judici~l bral!-ch of th~ go~rern
ment or III any agency of the Umted States, mcIudmg the DIstrIct of 
Columbia, is or acts as an agent of a foreign principal required to reg
ister under 22 U.S.C. 612. No reported cases under this statute exist. 
1J. The Offense 

Subsection (a) of section 1126 provides that a person is guilty of an 
offense if (1) being an agent of a foreign principal, he fails to register 
with the Attorney General as required by section 2 of the Foreign 
Agents Registration Act of 1938, as amended (22 U.S.C. 612), (2) he 
violates a provision of section 4(a) or 5, or a provision of section 7 
relating to a violation of section ·1 (a) or 5, of the Foreign Agents Reg
istration Act of 1938, as amended (22 U.S.C. 614(a) , 615, or 617), or' 
a regulation, rule or order issued pursuant thereto, or (3) being a Fed
eraI public servant, he is or acts as an agent of it foreign principal' 
required to register under the Foreign Agents Registration Act of 
1938, as amended (22 U.S.C. 611 et seq.), in violation of 5 U.S.C. 9109. 

4. The section also punishes whoever willfully makes a false mtltcrial statement In or 
omits a material fact from a registration stlttement or supplement th~r('to untler section 
614 (11). These 01l'enses arb carried forward in the proposed Code in the general perjury 
nnd false statement sections (1341 and 1343). 

41 'See United Sttac8 v. Peace In!ol'matioll Oentel', 97 F. SuPP. 255 (D.D.C. 1051). 
,. See United. State8 V. Melekh, supra note 40. 
"·See Working Papers, pp. 498-499. The sole urea in which 18 U.S.C. !l51 may have 

SCope unmatclled by the title 22 offenses is the class Of personS covered, since the tmde
fined term "ulicne' in 18 U.S.C. 951 could conceivably reach some person not within the 
definitions of 'agent of a foreign principal" alld "foreign prillclpal" In 22 U.S.C. GIl. 
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. It should be noted that 18 U.S.C. 951 is not carried forward in para
graph (1). This represents the Committee's conclusion that, in view of 
the almost total overlap between that statute and 22 U.S.C. 612-and 
the lack of necessity for a requirement of registration w~tl} both the 
Secretary of State and the Attorney General-the provIsIOns o:f 18 
U.S.C. 951 should be dropped. This accords with the recommendations 
of the National Commission. 50 

The conduct in paragraph (1) is failing to register with the At
torney Geneml. Since no culpability standard is specifically desig
nated, the applicable state of mind that must be proved is at least 
"knowing," I.e., that the offender was aware of the nature of his ac
tions.51 As under section 1125, since the conduct involves an omission, 
it is necessary by implication to show that the defendant had some 
consciousness of his obligation to register in order to establish that his 
failure to do so was ~'knowing." The substitution of the culpability 
standard "knowing" for the vague term "willfully" in current law 
should achieve greater clarification of the offense. 

The element that the offender is an "agent of a foreign principal" 
is an existing circumstance. Since no culpability level is specifically 
prescribed, the applicable state of mind to be shown is, at a minimum, 
"reckless," i.e., that the offender was aware of but disregarded the risk 
that he was such anagent.52 The terms "agent of a foreign principal" 
and "foreign principal" are defined in subsection (b) as having the 
same meanlPg as in 22 U.S.O. 611, thus preserving current law. 

The element that the duty to register was "required" by 22 U.S.C. 
612 is also an existing circumstance. However, by the operation of sec
tion 303(d) (1) (A) no mental state as to this element need be estab
lished. Thus, it is not necessary to show that the defendant knew the 
particular source of the obligation to register, even though, in Qrder 
to prove the requisite culpability as to his conduct, it is essential to 
show some conSClOusness of the legal duty to register. 

It should be emphasized that, by incorporating' the provisions of 
22 U.S.C. 612, this section preserves the substantive definition of the 
offenses there described-i.e., that the duty' to register extends to the 
situation of a failure to register within ten days after becoming 
an a~ent of a foreign princiJilal, as well as the situation where a per
son' acts" as such an agent Irrespective of how recently he acqUIred 
his status. By contrast the National Commission proposed to alter the 
offense so that failure to register would only be a felony if the defend
ant also "surreptitiously" engaged in the activity to which the regis
tration requirement is imposed or sought to conceal his status as a for
eign agent. 53 The CommittBe considers that current law is preferable 
to that approach. 

Paragraph (2) carries forward the existing felony provisions of 22 
U.S.C. 614(a), re1ating to the transmission of propaganda within this 
country; 22 U.S.C. 615, relating to the keeping of books of account 
and records by agents of foreign principals; and 22 U.S.C. 617, relat-

GO See id. at 498-499. Under 22 U.S.C. 616(b) the Attorney General is required to 
furnish a copy of every reglstrnt!on statement or Item of propagnnda 'received under this 
subchapter to the Secretary of State. Thus, In effect, registration under 22 U.S.C. 61:.! 
serves the purposes also of regl~terlng with the Secretary under 18 U.S.C. 951. 

01 See sections 303(b)'(1) and 302(b) (1) . 
• 2 See section 302 (c) . 
"",See Final Report, § 1206. 
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ing to the duty of officers, directors, o~ pers~ns .performing' the ~c
tions of those officers, or agents of forelgn prIllClpals to be responsIble 
for the compliance by such agents with the requirements of the sub
chapter, insofar as compliance with sections 614(a) and 615 is con
cerned. The Committee considers that these proscriptions are suffi
ciently important to warrant retention at a felony level in the new Fed
eral Criminal Code. 

The term "violates" is defined in section 111 to mean in fact engaging 
in conduct that is proscribed, prohibited, declared unlawful, or made 
subject to a penalty. Thus, by using this term and referring to the 
enumerated sections of title 22, the precise elements of the offenses in 
those sections are preserved. 

Paragraph (3) adopts a similar technique as to 18 U.S.C. 219. Since 
that statute is currentl;r in title 18, however, it was necessary to trans
fer it to another title III order to effect its incorporation by reference· 
herein. Accordingly, the Committee has moved section 219 to 5 U.S.C. 
9109. 

The conduct ill this offense is being, or acting as, an agent of a for
eign principal. Since no culpability standard is set forth in this sec
tion, the applicable state of mind that must be proyed is at least "know
ing," i.e., that the defendant was a,val'e of his status as such an agent 
or that he was acting in that capacity. 54 

The fact that the offender was a Federal public servant is an existing 
circumstance. As no culpability level is specifically assigned, the ap
plicable state of mind that must be shown IS, at a minimum, "reckless," 
l.e., that the offender was aware of but disregarded the risk that he was 
a Federal public servant.55 The terms "Federal public servant" is 
broadly defined in section 111 (see the definition of "public servant"), 
but excludes District of Columbia public seryants. In view of the 
dearth of Federal prosecutions under 18 U.S.C. 219, the Committee 
sees no reason to perpetuate the somewhat anomalous coverage of Dis
trict of Columbia officials and employees in this regard in the pro
posed Federal Criminal Code. 

The element that the agent of a foreign principal is "required" to 
register under 22 U.S.C. 612 is also an existing circumstance. How
ever, by the operation of section 303( d) (1) (A), no mental state need 
be shown as to this element. 
S. Jurisdiction 

This section contains no subsection setting forth the extent of 
Federal jurisdiction. Therefore, Federal jurisdiction is governed by 
the provisions of section 201 (b) (2). 
4. Grading 

An offense under paragra.phs (1) and (2) is graded as a Class D 
felony (up to six years in prison). This is consistent with the grad
ing of the related offenses in section 1125. The six-year maximum 
is also approximately commensurate with the five-year level in 22 
U.S.C.618. 

An offense under paragn/y' (3) is graded as a Class E felony (up 
to three years in prison). 'i!.us is similar to the two-year maximum 
prison sentence currently imposable under 18 U.S.C. 219 . 

.. See sections 30Hb) (1) and 302(bl (1) . 
• s See sections 303(b) (2) and 303(c) (1). 
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SUBCHAPTER D.-MISCELLANEOUS NA'l'IONAL DEFENSE OFFENSES 

( Secti on 1131) 

This subchapter consists of a single section punishing miscellaneous ~ 
national defense offenses relating t.o atomic energy. No attempt has 
been made to redefine these offenses. Rather, the Committee has 
exercised its judgment in the area of grading, transferring to title 18, 
United States Code, those offenses presently in title 42 that are most 
serious and deserving of continued felony treatment. Other offenses 
will be retained but reduced in grading to misdemeanors. 

SECTION 1131. ATOMIC ENERGY OFFENSES 

1. In General and Present Federal Law 
This section punishes various conduct relating to atomic energy. 

The concept underlying this offense is that substantial criminal sanc
tions are warranted to conserve vital nuclear materials, equipment, 
and technological information for this nation's domestic use and to 
prevent such materials and information from reaching foreign coun
tries or unauthorized persons that might use them agamst the United 
States. 

This section covers offenses currently defined in 42 U.S.C. 2272. S. 1, 
as originally introduced/ and the Final Report 2 also included cover
age of 50 U.S.C. 167c, a felony offense,3 governing the licensing and 
reacquisition of helium. The Committee determined not to carry this 
offense forward into title 18, on the ground that helium is not as sensi
tive as atomic energy material and has lost the military significance 
it once had. Accordingly, the helium offenses will be retained in title 50 
and reduced in grading to misdemeanors. 

42 U.S.C. 2272 provides that "willful" violations of sections 2077, 
2122, and 2131 of title 42 and unlawful interference with recapture or 
entry under section 2138 of title 42 are punishable by imprisonment 
for up to ten years. If, however, the offense is committed with "intent 
to injure the United Sta.tes or . . . to secure an advantage to any for
eign nation," the maximum penalty is imprisonment for life. 

The specified provisions prohibit unlicensed dealing in "special 
nuclear material" (or production thereof (2077), de&.ling in atomic 
weapons (2122), and dealing in "utilization or production" .facilities 
(2131». Section 2138 provides for retaking of material if a license is 
suspended during war or national emergency.4 

1 See section 2-5B12. 
, See ]1'inal Report § 1121. 
3 Wmful violation of 50 U.S.C. 167c is made punishable by up to two years' imprlson

m~nt and a $5,000 fine under 50 U.S.C. 1671,. The p~nalty rises to n maximum of twenty 
~'~ars in prison and a $20,000 fine if the offense is committed with Intent to injure the 
United Stlltes or to secure an advantage to any foreign nation. 

• Section 2138 was not included in S. 1, as originally introduced in the 93d Congress. It 
Is included Ilere in response to the recommendation of the Atomic Energy Commission. 

(227) 
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42 U.S.C. 22'73 provides that willful violations of any provision 
of chapter 23 (development and control of atomic energy) for which 
no penalty is otherwise prescribed are punishable by up to two years' 
imprisonment and a $5,000 fine, except that, if the offense is conunitted 
with intent to injure the United States or secure an advantage to a 
foreign nation, the maximmn punishment is imprisonment for twenty 
years and a fine of $20,000. 

42 U.S.C. 2276 provides for up to life imprisonment and a fine of 
up to $20,000 for the removal, concealment, tampering, alteration, 
mutilation or destruction of any document or appliance "involving or 
incorporating Restricted Data ... " ~ "with intent to injure the United. 
States or with intent to secure an advantage to a foreign nation." 
. To the e:s!tent that tiLe tampering involves physical objects, the con
duct prohibited by this statute is sabotage. 

Other offenses described in title 42 will either be retained there as 
misdemeanors or are covered in other sections of the proposed Code.o 

~. The Offense 
Subsection (a) provides that a person is guilty of an offense if he 

violates any of several specified provisions of the Atomic Energy Act 
of 1954, as amended. The enumerated provisions are, as previously 
indicated, 42 U.S.C. 2077, 2122, 2131, 2138, 2273, and 2276. 

The use of the term "violates" m('ans that the elements of the offense 
and culpability are jncorporated precisely as they exist in the desig
nated provisions) 
9. Grailing . 

As is the case with the espionage offenses (sections 1121-1124), the 
Committee has further implemented its decision to carry forward pres
ent law in' this ~~ea by providing, in subsection (b), that the same 
sentence now app~1C~ble under t~e cross-referenced statutes shall apply 
under the new CrlJUmal Code. 

• "Restricted Data" is defined in 42 U.S.C. 2014 as dam relating to n11clear weapons 
or the use or manufacture of "specill1 nuclear material," which lIas not becn.dcclassified 
by the Atomic Energy Commlssic}ll. 

6 E.g. 42 U .• S.C. :2274. 2275, and 2277, which cleal with nnlawful cllscl{lsure nncl receipt of 
"restricted data," will be coyered by sections 11·21 to 1125 of the subject bill dealing with 
espionage and related offenses. 42 U.S.C. 2278a,!luthorlziug punishment for violation of 
regulations prohibiting unauthorizecl entry onto property subject to the jurisclictlon of the 
Atomlq Energy Commission, is covered by section 1713 (Criminal Trespass) of the proposecl 
Code. 

7 The same is true of jurisdiction. See section 201 (b) (2). 
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CHAPTER 1,2.-0FFENSES INVOLVING INTERNATIONAL 
AFFAIRS 

Offenses involving international affairs are divided into two major 
categories. Subchapter A concerns offenses involving foreign relations, 
and subchapter B concerns offenses involving immigration, naturaliza
tion, and pas~ports. 

S-unOHAl'TER A.-OFFENSES INVOLVING INTERNATIONAL MEArns . 

(Sections 1201-1206) 

This subchapter is concerned with offenses affecting international 
relations. The gist of these offenses is that nations are obligated to see 
that their terrltory is not used as a base for military operations or 
serious depredations against peaceful n9ighbors, and that when two 
foreign states are at war, strict neutrality is maintai~ed. Criminal 
sanctions are justified since failure to honor these obligations may re
snIt in a serious deterioration of relations or even war. Moreover, if 
the United States does not protect the interests of other nations in this 
regard, they will not protect ours. . 

The various sections in this subchapter deal with specific aspects of 
foreign relations offenses and in general carry forward existing laws. 
Section 1201 substantially reenacts 18 U.S.C. 960 which prohibits 
military operations against foreign states with which this country is 
not at war. Section 1202 brings forward 18 U.S.C. 956, which punishes 
conspiracies to cause damage to property of a foreign power located 
within its jurisdiction, and also creates a new offense of conspiring 
to bring about the death of a foreign official of a foreign power with 
which the United States is not at war. Section 1203 penalizes the con
duct of recruiting for, or enlisting in, fOi.'eign armies, now prohibited 
by 18 U.S.C. 958 and 959. Section 1204 deals with belligerent warships, 
now regulated by 18 U.S.C. 963-967. Section 1205 punishes the dis
closure of foreign codes and diplomatic correspondence and brings 
forward 18 U.S.C. 952. Finally, section 1206 incorporates into title 18 
by reference several statutes governin~ international transactions. 
While some of these measures deal wlth economic or diplomatic 
weapons, or are protective of domestic interests, others fit more 
closely into the genera] pattern of this subchapter as measures 
designed to fulfill our international obligations or maintain our 
neutrality with respect to belligerent nations. 

(229) 
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SEOTION 1201. ATTAOKING A FOREIGN POWER 

I. In General 
This section brings forward 18 U.S.C. 960 which punishes the 

launching from the United States of any kind of attack upon a foreign 
power with which the United States is at peace. Certain preparatory 
conduct now covered by 18 U.S.C. 960 would be covered by the general 
attempt and conspiracy provisions (sections 1001-1002). 
2. Present Federal Law 

International law obligates a nation to prevent the use of its ter
ritory as a base for military operations against another nation with 
which it is not at war. The obligation to prevent such attacks applies 
regardless of the citizenship of the defendant. Thus it applies whether 
the hostile conduct is committed by a native of the country from which 
the attack is launched, by a rebellious citizen of the attacked nation, or 
by a citizen of a third country, whether or not a state of belligerency 
exists between it and the state attacked.1 

18 U.S.C. 960 was enacted in part to fulfill these international obliga
tions. It punishes by up to three years in prison whoever within the 
United 8tates knowmgly begins or sets on foot or provides or prepares 
a means for or furnishes the money for or takes pal't in, any military or 
naval expedition or enterprise to be carried on from thence "against 
a foreign nation with which the United States is at peace." 2 

It has been held that the term "enterprise" is slightly broader than 
the term "expedition," although, as noted by the National Commission, 
no satisfactory definition has been given to the former concept. a In 
lViborg v.United States,4 the Court stated: 

The definitions of the lexicographers substantially agree that 
a military expedition is a journey or voyage by a company or 
body of persons, having the position or character of soldIers, 
for a specific warlike purpose; also the body and its outfit; 
and that a military enterprise is a martial undertaking, involv
ing the idea of a bold, arduous, and hazarO'ous attempt. The 
word "enterprise" is somewhat broader than the word "expe
dition"; and, although the words are synonymously used, it 
would seem that; under the rule that every word should be 
presumed to have SOme force and eilect, the word "enterprise" 
was employed to give a slightly wider scope to the statute. 

The courts that have relied on the notion of "enterprise" have con
demned, e.g., the sending of a single spy from the United States to a 
foreign nationS and a raid bv a single aircrait.6 

The concept of an "expedition" has been held to require an already 
"organized force," as distinguished from a group of individuals not 
yet organized into a fighting force who travel abroad together to join 

1.c See genernlly Worldng Pnpers. p. 485 nnd nuthorltles cited therein. 
2 Unller 18 U.S.C. 959(c). this section does not npply to a foreign citizen transiently In 

the United States who enlists or recruits another such foreign trnnslent to enlist, In the 
serYlce of a foreign nation with which the United States Is at peace, proyicled for for· 
mnllties occur aboard n warship of the forelgnllation. 

• See Working Papers, pp. 489, 506-509. 
'163 U.S. 032. 650 (lR96). 
• See United States V. Sallder, 241 F. 417 (S.D.N.Y. 1917). 
• See Oasev V. United States, 413 F.2d 1303 (5th Clr. 19G9), cert. denied, 397U.8. 10211 

(1970). 
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a foreign military. force:. Thus,. pursuant to a traditio?ll;l ten~t ~f 
United States foreIgn polIcy, thIS statute does l}-ot p~ohiblt a~ mdl; 
vidual from travelinO' abroad to fight for a cause m wInch he belIeves. 

The expedition orb enterprise must be organized from the United 
States. Thus, where a group of insurgents is already at war with a for
eign country, their sending of a vessel to this country to acquire arms 
and ammunition does not violate this statllt.e.9 However~if there is 
sufficient nexus with the United States, it is immaterial that the actual 
attack was launched from another country,'· or that there was a pre
textual use of international waters beyond the three-mile limit.ll The 
statute is violated at the inception of the activity and its progress or 
success is not relevant.12 

8. Tlw Offense 
A. Elements 

Subsection (a) provides that a person is guilty of an offense if he 
"launches or carries on, from the United States, a military attack or 
expedition against a foreign power with which the United States is not 
at war." The term "military attack or expedition" against a foreign 
power is defined in subsectIon (b) to mean (1) anY' manned or un
manned warlike assault upon (A) the territory of such foreign power, 
(B) the inhabitants or property in th. e territory of such foreign power, 
or (C) the vessels or aircraft of such foreign power, or (2) any 01'
gamzed warlike invasion of the territory of such foreign power 
whether launched from or carried on by land, sea, or air. This section 
does not proscribe the conduct, presently outside the purview of 18 
U.S.C. 960, of individuals not constituting an organized military force 
traveling abroad in order to join a foreign army. 

The terms "launches or carries on" have been substituted for the 
lengthier and less precise list of terms in 18 U.S.C. 960. Some of the 
more inchoate of those terms, such as "prepare a means for" 13 or 
"furnishes the money for," while not meant to be encompassed within 
the notion of "launches," will be punishable either under the genera] 
attempt (section 1001), conspiracy (section 1002), or complicity (sec
tion 401) provisions of the proEosed Code. 

The above definition of "mIlitary attack or expedition" eliminates 
the vague term "enterJ?rise" in current law and, it-is believed, will fur
nish a clearer expreSSIOn of the forbidden conduct. For example, the 
term "warlike," which is taken from Wiborg v. United States, supra, 
is designed to exclude attacks or expeditions which are not military 
in nature but the work of bandits or thieves.14 

Similarly, the words "by land, sea, or air" are included in the defi
nition of "military attack or expedition" to make clear what is pres
ently not clear under 18 U.S.C. 960, i.e., that the conduct covered ex-

7 Unite(L States v. Tauscher, 233 F. 597, 599-600 (S.D.N.Y. 1916); Uniteil States v. 
Hughes, 75 F. 267; 268-270 (D.S.C. 1896). 

8 See. e.g., United States Y. Iiart, 78 F. 868, 870 m.D. Pll. 1897), o.ff'd, 84 F. 799 (31t 
Clr. 1898): United States Y. Iiughes, supra note 7: Working Pllpers, p. 487. 

• See United States y. Trumb1l1i, 48 F. 99 (S.D. Co.!. 1891). 
,. Oasell Y. Unite(l States, supra note 6. 
11 See Wiborg Y. United States, supra note 4. at 058. 
"See United States Y. Nuncz, 82 F. 599 (S.D.N.Y. 1896) ; Uniteil States v. Murphy, 84 

F. 609 (D. De!. 1898). 
13 See United States Y. Ohakraberty, 244 F. 287, 292-293 (S.D.N.Y. 1917). 
"See United States Y. Bopp, 230 F. 723 (:-<.D. Co.!. 191.6). 
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tends to the launching of missiles, aircraft, and poisonous substances 
through the air from the United States.l.~ 

The Oommittee does not, following present law, intend to preclude 
application of this section to the instances where. the military attack 
or expedition involves a single individual. However, the Committee 
does not. intend to perpetuate, as a violation of this section, the exist
ing case la,'" interpretation of 18 U.S.C. 960, extending that law's 
coverage to the sending of a spy to a foreign nation.lo The contours 
of the obligation of one nation under international law to protect an
other from such damage are unclear and, in the absence of any demon
strated need, the Committee does not believe that it should be a crime 
to launch or carryon spying activities against a foreign power from 
within this country. Accordingly, such activities are not embraced 
within the definition of "military attack or expedition." 17 

As under current 18 U.S.C. 960. the military attack or expedition 
must be launched or carried on from the United States. The Com

. mittee intends that existing decisions interpreting this requirement 
apply to this section. This requirement excludes from coverage in this 
section the conduct made punishable under 18 U.S.C. 961 of strengthen
ing a foreign warship which enters a domestic port, where the war
ShIp is in the service of a foreign power already at war with a nation 
with which this country is at peace. This offense accordingly will be 
retained but transferred to title 22 as a misdemeanor.ls 

The military attack or expedition must be against a "foreign power 
with which the United States is not at war." The term "foreign 
power" is defined in section 111 to include, inter alia, "a foreign govern
ment, faction, party, or military force, or persons purporting to act as 
such, whether or not recognized by the United States," as well as an 
"international organization" (a term also defined in section 111). 
rhis definition makes it clear that the offense may be committed even 
though the attack is launched against an insurgent force or unrecog
nized government. This result is consistent with current law.19 To 

. implement this aspect of the statute, the Committee deemed it appro
priate to substitute the phrase "with which the United States is not at 
war" for the language in 18 U.S.C. 960, referring to a foreign State 
or people "with whom the United States is at peace," since there may 
be SOme question under the international law whether it is possible 
to be at peace 'with other t.han a gove.rnment ent.ity. (The concept of 
"war" is discussed in connection with section 1101 (Treason).) 

B. Oulpability 
The conduct in this section is launching or carrying on a military 

attack or expedition. Since no culpability standard is specifically indi
cated, the applicable state of mind that must be shown ;.3 at least 

to See Working Papers, p. 487. 
,. E.g., compare UniterZ States V. Sander, 8upra note 5. 
11 The National Commission, by contrast. would have proscribed such conduct, but only 

In the case of a conspIracy where the spying related to tbe gathering of national defense 
Information of a f~lendly nation while such nation was at war, with intent to reveal 
such inormation to the injury of such nation. See Final Report, § 1202(a); Working 
Papers, p. 489. 

,. The conduct punished In 18 U.S.C, 962 of arming a vessel within the United StateR 
with Intent that It he employed In the serVice of a foreign power to commit hostilities 
against another foreign power with Which the United States Is at peace, might consti
tute an attempt to vlolate section 1201. In any event, the conduct reached by 18 U.S.C. 
962 will also be retained as a separate offense and transferred to title 22 as a misdemeanor. 

,. See De Orozco v. UniterZ States, 237 F. 1008. 1012 (5th Clr. 1916). 
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"knowing," i.e., that the offender was aware that he was, e.g., launch-
ing an attack. 20 • 

The elements that the military attack or expedition is launched or 
carried on "from the United States" and "against a foreign power 
with which the United States is not at war" are existing circumstances. 
As no culpability level is specificalJy designated, the applicable state 
of mind that must be proved is at a minimum "reckless," te., that the 
offender was aware of but disregarded the risk that the circumstances 
existed.21 This carries forward the essential holding in Wiborg v. 
United States, supra, that ship's officers who were unaware when they 
left port and territorial waters that the ship was carrying a military 
expedition, and remained unaware until they met another ship with 
arms and men in international waters, were not guilty of violating 
what is now 18 U.S.C. 960. 
4. J urisdiation 

This section contains no subsection setting forth the circumstances 
in which Federal jurisdiction attaches to an offense described herein. 
Hence, Federal jurisdiction over an offense in this section is governed 
by the provisions of section 201 (b) (2). 
5. Grading 

An offense under this section is graded as a Class D felony (up to 
six years in prison). Although this is considerably higher than the 
three-year penalty authorized under 18 U.S.O. 960, it is not substan
tially greater than the penalty imposabl<> under 18 U.S.C. 371 for con
spiring to violate section 960. The Final Report 22 and S. 1, as 
originally introduced in the 93d Congress,23 each contained a com
parable penalty, evidencing a recognition that a three-year maximum 
was insufficient to reflect the potential gravity of the offense. 

SECTION 1202. CONSpmACY AGAINST A FOREIGN POWER 

1.1 n General and Present Federal Law 
This section in part brings forward 18 U.S.C. 956, which prohibits 

a conspiracy to commit certain acts of sabotage or property destruc
tion in foreign countries with which the United States is at peace. 
A new offense of conspiracy to assassinate a foreign official of such 
foreign {)ountry outside the United States has also been created.uSep
arate treatment of this conspiracy offense is required (rather tha.n 
under section 1002), because the proposed Code, like mdsting law, does 
not purport to penalize the substantive co.nduct of destroying prop
erCy of a foreign nation, leaving such punishment to the laws of the 
injured nation. 

18 U.S.C. 956 punishes by up to three years in prison persons who 
conspire within the United States to injure or destroy specific property 
situated within a foreign country with which the United States is 

:0 See sections 303 (b) (1) nnd 302 (bl (1). 
n See sections 303 (b) (2) nnd 302 (c (1) • 
.. See Finnl Report. § 120l. 
•• See section 2-5C1. 
'" Where the consplrncy Is to destroY property of a foreign government or to kill n 

foreign public servnnt, within the Unlted States, the conduct Is punishable under the 
general conspiracy statute (section 1002). since the comr>leted offense would be n crime· 
under chapter 16 or 17 of the proposed Code, 
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at peace and belonging to such country, 01' other property so situatea 
constituting a public facility such as a bridge, milroftd, or cftnal. An 
overt act to effect the object of the conspiracy, performed within the 
United States, is also required. 

Only one prosecution appears ever to have been brought under this 
statute. It involved a plot to blow up a railroad bridge in Zambia in 
order to halt the supply of Zambian copper on the world market and 
thus increase the price of that commodity. The court in thftt case 25 

rejected a variety of attacks on the statute, including a contention that 
the term "at peace" was unconstitutionally vague and that the statute 
had become void through desuetude. The court also upheld the power 
of Congress to enact the law, on the ground that the need, in aid of con
trolling this nation's foreign policy, to manifest lack of complicity 
with the plotters was sufficient governmental interest to justify pun
ishment of such conspiracies. In addition, the court sustained the con
stitutionalpower of Congress to punish the conspiracy, even if the 
United States lacked jurisdiction to punish the completed offense .. 
2. The Offense 

A. Elements 
Subsection (a) provides that a person is guilty of an offense if, 

within the United States, he agrees with one or more persons to en
gage in conduct outside the United States, the performance of which 
would involve (1) the death of a foreign official of a foreign power, 
with which the United States is not at war (the concept of "war" is 
discussed in relation to seIction 1101 (Treason», or (2) damage to or 
destruction of property owned by, or under the care, custody, or control 
of, a foreign power, with which the United States is not at war, or a 
public facility located within the jurisdiction of such foreign power, 
and, in either case, the defendant, or one of the ,other oonspilrators in 
fact, engages in any conduct with jntent to effect any objective of the 
agreement. . 

Paragraph (2) is the aspect of this offense that carries forward 18 
U.S.C. 956. It is not, like the previous section, limited to activities 
of a military nature and would clearly encompass a case such as U1tited 
States v. Elliott.20 Unlike the National Commission, the Com
mittee has confined the offense to its present bounds of damage to or 
destruction of property either belonging to a foreign power or con
stituting a public facility. It should be noted that the property destruc
tion offenses in the Code (sections 1'701-1'703) cover the destruction of 
pro!,erty in this country that belongs to a foreign power, foreign of
ficial or dignitary, or an official guest of the United States. The Na
tional Commission's suggested extension to an agreement to commit 
theft of property owned by a foreign government seems defective in 
that such conduct lacks the inherent dangerousness of sabotage and 
therefore would not appeal' to jeopardize sufficiently this nation's 
foreign relations as to warrant penal sanctions. 

However, the Committee has broadened 18 U.S.C. 906 in one respect 
by eliminating the requirement, contained in the present statute, that 
an overt act (as well as the agreement) occur "within the. , . United 

!5 United states v. Elliott, 266 F. flupp. 318 (S.D.tll,Y. 10(7). 
,. Ibid. See Worldng Papers. pp. 480-400. 
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States". This limitation is quite clearly not a constitutional require
ment,21 In the Oommittee's view there is ample need for the Federal 
Government to punish such agi'eements occurring in this cOlmtry, 
even where they contemplate that all action to implement them be 
undertaken abroad.28 

It is noteworthy that the offense here proposed distinguishes be
tween the required situs of the property to be destroyed or damaged, 
depending upon whether it is property owned by (or under the care, 
custody, or control of) a foreign powe~, or is ~ pl"!-blic facility: I~ it. is 
the latter, the property must be located III that foreIgn power's JurIsdic
tion. If the former, however, the property may be situated anywhere 
outside the United States.29 

The terms "public facility", "war," and "foreign power" are defined 
in section 111. The latter term is also discussed in connection with the 
previous section. 

The elements in this statute dealing with the nature of the agreement 
and the overt act required to constitute the conspiracy are defined in 
terms identical to the general conspiracy provision (section 1002) 
and the discussion of those elements in connection with that section 
is incorporated here. 

Paragraph (1) creates a new offense 30 limited to a conspiracy to 
bring about the death of a foreign public servant. The Oommittee, 
like the National Oommission which recommended a similar offense,31 
deems this new offense to be warranted not only because of the in
creased use of this political, terrorist method, but because the spawning 
of such a plot in this country could have a severely deleterious effect 
on our foreign relations which prosecution of the conspiracy could help 
to alleviate. 

The term "foreign official" used in this paragraph is defined in sec
tion 111 to mean a foreign dignitary or a person of foreign national
ity who is duly notified to the United States as an officer or employee 
of a foreign power. The term "foreign dignitary" is also defined in 
section 111 to mean (a) the chief of state or head of O"overnment, or 
the political equivalent, of a foreign power; (b) an officer of cabinet 
rank, 01' equivalent Or higher rank, of a foreign pO'wer; (c) an am
bassador of a foreign power; (d) the chief exec uti ve officer of an 
international organization; or (e) a person who has previously served 
in any such capacity. Thus, this section is, as noted, essentially con
fined to high ranking public servants. This limitation (rather than 
t.he broader coverage of any foreign "public servant" suggested by the 
National Oommission's proposal) is deemed appropriate by the Oom
mittee, since a plot within this country to kill a minor public servant 
of a foreign power, even if the crime was motivated by the performance 
of such public servant's official duties, would not be likely to have a 

21 See the discussion in connection with section 204 (Extraterritorial Jurisdiction) ; and 
cr. Bmvenllu,n Y. Unitcd Statcs, 317 U.S. 49. 53 (1942) . 

• 8 This would permit ~ederal prosecutfon, for example, of in(]i\'lduals who consummated 
an agreement to destroy Or damage a fOl'elgn embassy in a foreign countr~' where the 
agreement was reached via It letter or telephone conversation between two parties, one of 
whom was outside the United States find where all o\'ert acts to implement the agreement 
were then taken by the foreign-situated party. 

'" See Working Papers, p. 491. 
M The National Commission felt that the conduct here proscribed would presently be 

punishable under 18 U.S.C. 960, discussed in relation to the preceding" section, when a 
war on rebellion was In\·olved. See Working Papers, p. 490. 

:n See FinaLReport, § 1202(b) : Working Papers. p. 400. 
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significant adverse impact on this country's foreign relations with 
the country which the foreign official serves. 

B. Oulpability 
The conduct in this offense is agreeing with one or more persons to 

engage in conduct outside the United States the performance of which 
would involve either of the results described in paragraphs (1) and 
(2), and the engaging in any conduct. by the defendant or one of such 
persons. As no culpability level is specifically designated, with re
spect to the agreeing, the applicable state of mind that must be 
proved is at least "lmowing," i.e., that the offender was aware that he 
was agreeing with one or more persons to engage in such conduct.H2 

The aspE)'Ct that a member 'Of the conspiracy other than the defendant 
thereafter engaged in conduct is preceded by the phrase "in fact". 
Therefore, by operation of section 303 (a) (2), no mental state of the 
defendant need be proved as to this element. 

The element that the latter conduct, if by the defendant, be done 
"with intent to effect any objective of the agreement" states the pur-

" pose for which. the post-agreement conduct must be performed. 
Normally, the conduct will in fact further an objective of the con
spiracy. However, under this section (as under section 1002) there 
is no requirement that it actually do SO.33 The element that the agree
ment occur within the United States is an existing circumstance. Since 
no culpability standard is prescribed in this section, the applicable 
state of mind that must be shown is at R minimum "reckless," i.e., that 
the offender was conscious of but disregarded the risk that the cir
cumstance existed.84 

3. Defense PreoZuded 
Subsection (c) provides that it is not a defense to a prosecution 

under th~s section that one or more of the alleged coconspirators has 
been acquitted, has been prosecuted or convicted, has been convicted ot 
a different offense, was incompetent or irresponsible, or is immune 
from or otherwise not subject to prosecution. This provision is meant 
to be interpreted identically to those in section 1002(c) and (d), ap
plicable to the general conspiracy section. Accordingly, the discus
sion of those provisions should be consulted here. 
4. Afjirnwtive Defense 

Subsection (b) provides that it is an affirmative defense to a prose
cution under this section that, under circumstances manifesting a vol
untary and complete renunciation of his criminal intent, the c1efeni:1ant 
prevented the commission of every crime that was an objective of the 
conspiracy. This provision is identical to that in section 1002 (b), ap
plicable to the general conspiracy offense.36 Therefore, the discussion 
of that provision should be consulted here. 
5. Jurisdiction. 

This section contains no subsection setting forth the circumstances 
in which Federal jurisdiction over the offense attaches. Accordingly, 

"",See sections B03(b) (1) and B02(b) (1). 
33 See the discussion in connection with section 1002. 
3\ See sections 30S(h) (2) and 302(c) (I). 
:J5 The term "voluntary and complete" renunciation is, however. defined in subsection (e) 

more completely than the definition of that same phrase in section 1004(a), applicable to 
section 1002. 

'-----------~ -----------------
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Federal jurisdiction over an offense under this section is governed by 
the provisions of section 201(b) (2). 
6 .. G"railing 

An offense under this section is graded as a Class D felony (up to 
six years in pi'ison). This was also deemed an appropriate sanction 
by the National Commission and S. 1, as originally introduced in the 
93d Congress.36 

SECTION 1203. ENTERU\G OR RECRUITING FOR A FOREIGN ARMED FORCE 

1. In General and Present Federal LG/W 
This section combines elements of 18 U.S.C. 958, which prohibits 

accepting a commission from a foreign belligerent, and 18 U.S.C. 959, 
which prohibits enlisting in or recruiting for. a foreign army. These 
provisions preserve our neutrality where the foreign country is at war 
or later goes to war. 

1,8 U.~.C. 958 prohibits any citize:q.. of the United States from ac~ 
cepting and exercising, within the United States; a commission to II; 

sel've a foreign nation in war against any foreign nation with which 
the United States is at peace. '1'he penalty is imprisonment for up to 
three years~ .. . . 

18 U.S.C. 959 penalizes by up to tlU'ee years in prison whoever, 
within the United States, enlists or enters himself, or hires or retains 
another to enlist or enter himself, or to go beyond the jurisdiction of 
the United States with intent to be enlisted or entered in the service. 
of any foreign nation as a soldier, marine, or seaman on board a vessel 
of war. . 

The section provides that it does not apply to citizens of wartime 
allies of the United States who enlist or recruit other non-citizens to 
enlist· in the armed forces of a foreign nation, nor to any foreign 
citizen who is transiently within the United States provided he enlists 
(or hires or retains another foreign citizen to enlist) on board a 
warship of the foreign nation (which is within the United States) 
and that the United Btates is at peace with the foreign nation. 

Under section 959 (unlike section 958) there is no requirement 
that the recruiting nation be engaged ina war.37 The statute. is 
designed to reach persons who recruit individuals Tor service in foreign 
armed forces, notwithstanding that the individuals themselves would 
not be prohibited, either under this section or 18 U.S.C. 960 (dis
cussed in connection with section 1201). fromgoing abroad with intent 
to enlist. The terms "hires or retains" in 18 U.S.C. 959 have been held 
to reach conduct falling short ,of a formal contract and reaching the 
engaging of .another to enlist in the armed forces of a foreign power by 
promising p.im a benefit in the future. It is not necessary that the bene
fit be pecuniary in nature or that it be paid at once.3S Thus in Gayon 
v. McOarthy,30 the Supreme Court held that an indictment charged a 
"retaining" under whwt is now 18 U.S.C. 959 by alleging tha,t the 
defendant, a citizen of Mexico, had promised one Averitt, a United 

'" See Final Report, § 1202 ; S. 1, sections 2-5Cl. 
or Sec United States v. Blair-.3[1trclOck 00., 228 F. 77, 79 (N.D. Cal. 1915), rev'rl on other 

grounds, 241 F. 217 (9th Cir.), cert. denied, 244 U.S. 6·55 (1917). 
38 ld. at 84-85. 
'" 252 U.S. 171 (1920). 

~--------------------------.--~~--------
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States citizen, a commission in the insurgent forces of Feliz Diaz, then 
in revolt against the government of MexIco, when he (Averitt) arrived 
there, and that he probably would be reimbursed for his expenses. The 
Gayon case also stands for the proposition that the foreign government 
may include a faction or colony in revolt and need not be a government 
recognized by the United Sta'tes}O 
~. The Offense ' 

Subsection (a) provides that a. person is guilty of an offense if, 
within the United States, he (1) contracts to enter the armed forces 
of 11 foreign power or (2) induces another person to.contract to enter 
the armed forces of a foreign power. 

The term "contracts to enter" is intended to cover both agreeing to 
accept a commission (now proscribed by 18. U.S.C. 958) as well as 
agreeing to enlist (now penalized under 18 U.S.C. 959). The require· 
ment of 18 U.S.C. 91>8 that the foreign power be in a state of bel. 
ligerency, not found in U.S.C. 959, has not been carried forward 
here since the same embarrassment to this country's foreign relations 

,;II would take place should the commissioning or enrolling nation sub· 
sequently go to war. . 

The term "contracts" is narrower than the phrase "hires or retains" 
in 18 U.S.C. 959. However, the recruiter who engages in inducement. 
type 'conduct such as occurred in the Gayon case, BUp1'a, without a 
formal contract being consummated, will be punishable under the 
proposed Code for an attempt (section 1001) or solicitation (section 
1(03) to violate this section.41. 

The term "foreign power" is defined in section 111 to include, inter 
alia, a foreign government, faction, party, or military,force, whether 
or not recognized by the United States. This definition preserves the 
current scope of 18 U.S.C. 959 as applying to enlisting or recruiting 
for:i. foreign insurgent armed force. .. 

The enlisting or recruiting must be to enter the "armed forces" of 
a foreign power. Thus, merelv recruiting pilots to enter the forces 
of a foreign power in order, e.g., to make humanitarian flights involv
ing such things as delivering medical supplies or food, would not 
violate this section. 

The conduct in this section is contracting to enter the armed forces 
of a fo;reign power or inducing another person to contract to enter 
such forces. Since no culpability standard is prescribed in the section, 
the applicable state of mind that must be proved is at a minimum 
"knowing." i:e., that the bffender was aware of the nature of his 
actions.42 The element bha:t the conduct take place with1n the United 
States is an existing circum,stance. As no culpability level is specifi
cally desi~ated, the applicable state of inind to be proved is at least 
"reckless," I.e., that the defendant was aware of but disregarded th(\ 
risk that the circumstance existed.~3 
3. Affirmative Defense 

Subsection (b) provides that it is an affirmative defense to a prose
cution under this section that (1) the foreign power was an associate 

<0 See also Ohacon 1'. Eiyhtll·NJ'IIIJ Bales of Oochineal,15 ·F. Cns. No. 2568 (C.C. Va. 181). 
nfE'd 20 U.S. (7 Wheat.) 283 (1822). 

4lCompare Working PatJ~rs. PP. 497-498. 
'" See sections 303(b) (1) and ,~02(b) (1). 
'"'See sections 303'(b) (2) and B02(c) (1). 
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nation and the person who contracted to enter its armed forces was 
not a.citizen of the United States, or (2) the foreign power was not 
then at war 44 with the United States and the person who contracted 
to enter its armed forces was a citizen of the foreign power, and, in 
the case of a prosecution under subsection (a) (2), the person who 
induced the other person to contract to enter its armed forces was 
also a citizen of the foreign power. 

These provisions carry forward, in essence, the non-applicability 
provisions of 18 U.S.O. 958. With respect to the first affirmative 
defense, the term "associate nation" is defined in section 111 to mean 
a nation at war with a foreiWl power with which the United States 
is at war. The second affirmatIve defense is broader than that provided 
in 18 U.S.C. 958(c). Thus, it is not limited to foreign citizens who 
are "transiently within" the United States, but applies to all foreign 
citizens who are present here; and there is no condition that the 
enlisting or recruiting:occur on board a warship of the foreign power. 
4. J urisdiation 

This· section contains no subsection setting forth the circumstances 
in which Federal jurisdiction ,attaches to an offense. Therefore, Federal 
jurisdiction over an offense herein is governed by the provisions of 
section,201 (b) (2). 
5. Grading 

An offense under this section is graded as a Class E felony (up to 
three years in prison). This is consistent with current law. 

SEOTION 1204. VIOLATING NEUTRALITY BY OA USING DEPARTURE OF A VESSEL 
OR AIRORAFT 

1. In General and Present Federal La'w 
This section is designed to provide the same protection for thi& 

nation's neutrality during a war as do 18 U.S.C. 963-967, which con
trol the movement of belligerent vessels and cargo. The section extends 
cover!1ge also to belligerent aircraft. 

18 U.S.C. 963-967 deal with "vessels ... during a war in which the 
United States is a neutral nation." They are intended to vindicate 
the international obligation of neutral nations to remain aloof from 
conflicts and avoid becoming embroiled in ongoing hostilities through 
an offense against one of the belligerents. 

18 U.S.C. 963 permits the President to prevent any vessel that has 
lJean built as, or converted into, a warship from leaving port until 
~atisfactory proof has been given that the ship will not be employed 
III the service ofa belligerent. An exception is made for foreign war
ships which under international law have certain rights of entry and 
departure ,:,hich do not compromise neutrality. The penalty for taking 
01' attemptmg to take such a vessel out of port or authorizing its 
departure in violation of this section is up to ten years in prison and 
forfeiture of the ship. . . 

18 U.S.C. 964 prohibits, under identical penalty, the sending out of 
any vessel built as or converted into a warship, with intent to deliver 

<I The term "wnr" is defined in section 111. 
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it to a belligerent or· with reasonable cause to believe that it will be 
employed in the service of a belligerent. 

18 U.S.O. 965 requires masters of all.vessels to declare under oath, 
prior to departure of their vessel, the p.estination and disposition of 
their cargo in addition to the filing of the manifest mandated under 
title 46, United States Code. Similar declarations are required of car
go owners, shippers, and consigners. Departure without filing such 
declaration canies the same penalty as under section 963. 

18 D.S.C. 966 provides that the collector of customs niay detain a 
ship when it is not entitled to clearance, or when there is reasonable 
cause to believe that false information has been supplied in the decla
ration required under section 965. Departure in violation of the de
tention order carries the previously specified penalties. . 

18 U.S.C. 967 permits the President to withhold clearance from, or 
when clearance is not required, to detain, any ship when there is rea
sonable cause to believe that it is carrying fuel, arms, ammlmition, 
men1 su~plies, dispatches, or information to a belli&erent warship. 
SaiImg m violation of the detention order is punishable to the same 
extent as in the foregoing sections. 
fB. The Ot/ewe 

Subsection (a) sbates that a person is guilt.y of an offense.if., during 
a war in regard to which the United States is a neutral itittion,45 he 
engages in conduct that causes the depul,ture from the United States of 
a vessel or aircraft,')Q under any of the circumstances enumerated in the 
following paragraphs. 

Paragraph (1) refers to a vessel or aircraft that is equipped as, or 
that is capable of service as, a warship or warplane, with knowledge 
that it may be used in the service of a belligerent foreign power. 
This offense carries fOr1vard 18 U.S.C. 964. 

Paragraph (2) rders to a vessel or aircraft that is the subject of 
a detention order issuec1 pursuant to n. statute of the United States 
designed to restrict or control the delivery of vessels, aircraft, goods, 
or services to belligerent foreign powers, or a regulation or rule issued 
pursuant thereto. This preserves the offenses in 18 U.S.C. 963,965,966, 
and that part of 967 dealing with vessels not required to secure clear
ances. The above sections, to the extent they confer the power to 
restrict or control the delivery of ·vesse]si etc., are retarned and trans~ 
ferred to title 22, with provisions added conferring like nom!£' with 
respect to aircraft. 

Paragraph (3) refers to a vessel or aircraft that, in fact, has 
not been issued the clearance required by a Feder.al statute designed 
to restrict or control the delivery of vessels, aircraft, goods, 
or services to belligerent foreign powers, or n. regulation, rule, or order 
issued pursuant thereto. This carries forward the aspect of 18 U.S.C. 
967 dealing with vessels required to secure clearailces. 

The conduct element in this section is engaging in any conduct. Since 
no culpabnity standard is specifically prescribed, the 'applicable state 
of mind to be proved is at a minimum "knowing," i.e., thn.t the offender 

'G The concept of "war" as discussed In relatlon to section 1101 (Treason) ·presupposes 
beJllgerent status by tile United states aud thus Is not nppllcable nere . 

•• The terms "vessel" and "aircraft" are defined In section 111. 
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was aware of the nature of his actions.41 The fact that the conduct 
caused the departure from the United States of a vessel or aircraft is 
a result of conduct. As no CUlpability level is specifically designated, 
the applicable state of mind that must be shown is at least "reckless," 
i.e., that the offender was aware of but disregarded the risk that the 
result would occur.48 The element that the conduct occurs during a war 
in regard to which the United States is a neutral nation is lin existing 
circumstance. Since no culpability level is set forth in the section, the 
applicable state of mind to be shown is at least "reckless," i.e., that the 
offender was aware of but disregarded the risk that the circumstances 
existed. 

In paragraph (1) the fact that the aircraft or vessel is equipped or 
capable of service as a warship or war~lane is an existing CIrcum
stance as to which, under the principles Just reviewed, the applicable 
mental state is at least "reckless." 49 The element of knowledge that the 
warship or warplane may be used in the service of a belligerent foreign 
power states the particular type of lmowled~e that must be shown to 
accompany the conduct in this offense. This IS intended to carry for-

. ward the similar scienter provision in 18 U.S.C. 964 requiring proof 
that the defendant had "reasonable cause to believe" that the vessel 
would be used in the service of a belligerent nation. 

In paragraph (2) the fact that the vessel or aircraft is the subject 
of a detention order is an existing circumstance as to which the mental 
state that must be shown is at a minimum "reckless." 

In paragraph (3) the fact that the vessel or aircraft has not been 
issued the clearance required is all existing circumstance. How
ever, since this element is preceded by the words "in' fact," no 
proof of any mental state is required.50 The Committee believes that 
whereas an offender would be bound to know of the lack of any re
quired clearance, he would not necessarily be aware of the existence of 
It detention order under paragraph (2). 

Subsection (b) provides that it is a question of law, in a prosecution 
under ,this section, whether a detention order was issued pursuant to, or 
whether a clearance was required by, a Federal statute designed to 
restrict or control the delivery of vessels, aircraft, goods, or services to 
belLigerent foreign powers, 01' a regulation, rule, or order issued pur
suant thereto. Thus, by operation of sechion '303(dH3), no proof of 
a state of mind is required with respect to these elements. 
3. Jurisdiction 

This section contains no subsection prescribing the circumstances in 
which Federal jurisdiction attaches to the offenses herein. Accord
ingly, Federal jurisdiction over an offense under this section is gov
erned by seetion 201 (b) (2). 
4. Grading 

An offense under this ~ection is graded as a Class D felony (up to 
six years in prison). This is a decrease from the ten -year penalty of 
current law. 

'"'See sections 303(b) (1) and 302(c) (1). 
'8 See sections 303(b)(3) and 302(c) (2), 
•• See sections 303(b) (2) and' 302(c) (1). 
60 See section 303 (n) (1). 
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SECTION 1206. DISCLOSING A FOREIGN DIPLOMATIC CODE OR 
CORRESPONDENCE 

1. In General and P1'e8ent FederaZ Law 
This section brings forward the prohibitions of 18 U.S.C. 952 agMnst 

the divulging of intercepted communications between foreign nations 
and their diplomatic missions by government· officers. 

18 U.S.C. 952 penalizes by up to ten years in prison whoever, by 
virtue of his employment by the United States, "obtains from another 
or has or has had custody of or access to" any official diplomatic code 
or any matter prepared or which purports to have been prepared in 
such code, and without authority "willfully publlshes or furnishes 
to another any such code or matter, or any matter which was obtained 
while in the process of transmission between any foreign government 
and its diplomatic mission in the United States." 

No reported cases under this statute apparently exist. The legisla
tive history reflects that. this statute was designed to protect from 
disclosure the fact that this nation had penetrated the security arrange
ments of other nations. The generating incident for the law was the 
publication in 1929 by a former State Department officer of memoirs 
revealing the breaking of the Japanese code a decade earlier.51 This 
same incident was later cited in support of the passage of 18 U.S.C. 
798, punishing cUsclosure of classified information,52 whic11 is carried 
forward in chapter 11 of the pl;oposed Code. Altho~gh the coverage 
of 18 U.S.C. 952 is arguably encompassed by 18 U.S.C. 798 and by 
chapter 11 of this proposed Code, the prohibitions of the former 
statute serve specifically to effectuate the obligations owed by a host 
sovereign to the official representatives of another nation and, in the 
opinion of the Committee, warrant retention of the statute and its 
placement in this subcJ:ul,pter.53 

e. The Offense 
Subsection (a) provides that a person is guilty of an offense if he 

communicates 54 material that he knows is (1) a cliplomatic code of a 
foreign government, or any information 55 or matter preparecl in 
such a code, or (2) any information or matter interceptecl 5G while 
in the process of transmission between a foreign government and its 
diplomatic mission in the United States, to 'which code, information, 
or matter he obtained access as a Federal public servant. 

The conduct in this section is communicating materia1. Since no 
culpability le\Tel is specifica,l1y prescribed, the applicab1e state of mind 
is at a minimum "knowing," thus requiring proof that the offender 

61 See 77 Congo Rec. 5333 (1933); see also II. Rept. 1895, B1st Cong., 2d Sess., pp. 
2-3 (1950) . 

• 2 See S. Rept. :No. 111. 81st Cong., 1st Sess. (1!J.:l9) ; 1I. Rept. No. 1895, 8upra note 51. 
63 The very different. and quite possibly unconstitutional, proscriptions of the so-cnl1ed 

Logan Act, 18 U.S.C. 953, against private cltlzens communicating with any foreign govern
ment or officer- or agent thereof, with Intent to Influence the measures or conduct of such 
government, Officer, or agent In relation to any dlRputes or controversies with the UnIted 
States, or to defeat the measnres of the United States, has been repealed. See Working 
Papers, pp. 499-500, recommendlnp: the same result. 

""The term "communicate" Is defined in section Ill. .5 The term "information" Is defined in subsection (b) to Include property from Which in
fornlntlon may be obtnlnNI. 

"" The term "Intercept" is defined in subsection (b) to haye the menning set forth in 
~,!~tion 1526 (d), i.e., to acquire the contents of n communlclltion in the course of· Its 
transmiSSion to II pnrty to the communication or before its receipt by the intended re
cipient, including such ncquisition by simultnneous trnnsmssion or by recording. 
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was aware that he was communicating materiaJ.57 The element that 
the material ,,~as a diplomatic code of a foreign government or other 
information or matter described in paragraphs (1) or (2) is an exist
ing circumstance. The culpability level is prescribed as "knowing," 
thus requiring 'a showing that the offender was aware or believed 
that the material was of the pertinent type. The element that the code, 
information, or matter ,vas such that the defendant 'obtained access 
to it as a Federal public servant is also an existing circumstance. Since 
no degree of culpability is specifically set forth, the applicable mental 
state to be proved is at least "reckless," i.e., that the offender was aware 
of but disregarded the risk that his access was the product of his 
employment as a Federal public servant. 58 

The requirement In 18 U.S.O. 952 that the disclosure or communica
tion be clone without authority is deleted in view of the fact that a 
defense of public authority is applicable to such conduct under 
section 501.50 

3. Juri8diction 
This section contains no subsection setting forth the circumstances 

in which Federal jurisdiction ~ttaches to the offense. Hence, Federal 
jurisdiction over an offense in tlus section is governed by the provi
sions of section 201 (b) (2). 
4. Grading 

An offense under this section is graded as a Olass E felony (up to 
three years in prison). This reductIOn from the current ten-year level 
reflects the Oommittee's recognition that violations of the provisions 
of this section that present a threat to national security may be pros
ecuted under subchapter 0 of chapter 11 (Espionage and Related Of
fenses) at a more severe level. The present grading scale is designed to 
vindicate only the national interest in retaining good foreign relations. 

SECTION 1206. ENGAGING IN AN UNLAWFUL INTERNATIONAL TRANSACTION 

1. In General and Present Federal Law 
Existing law contains a number of statutes regulating international 

transactions and providing felony penalties for VIOlations. This section 
proposes to carry forward as felonies only those provisions deemed 
most serious; other such regulatory provisions will have their criminal 
sanctions eliminated or will be retained as misdemeanors. ' 

This section carries forward 22 U.S.C. 287c, relating to economic and 
communication sanctions called for by the United Nations Security 
Oouncil and ordered by the President; 22 U.S.O. 447, relating to trans- '" 
actions involving securities or obligations of belligerent foreign pow
ers; 22 U.S.C. 2778, relating to the regulation of the export and 
import of arms, ammunition, and war implements; 50 U.S.O. App. 
3 (a) and 5 (b) , relating to trade with an enemy or an ally of an enemy 

., Sec section 302(b) (1). This culpability stllndard reflects the Committee's view that 
the term "willfully" in 18 U.S.C. 052 Is Intended to be read as "deliberately" and not as 
importing any requirement of evil moth'e. 

os See sections 303(b) (2) and 302(c) (1). The term "federal public servant" Is defined In 
recti on 111 (see "public s~r\'nnt") so ns to exclude District of Columbia public servantR. 

on ':l'hls defense, or roncelvably a defense of reliance upon an otliclal misstatement of lllw, 
would, In the Committee's "lew, properly Insulate from prosecution under this section a 
member of a Federnliptelligence ngency who commtlllicated a diplomatic code or informa· 
tlon to another person III the course of his otliclal duties. 
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of the United States without license; and 50 U.S.C. App. 2405 (b) , 
relating to the export of prohibited goods and technolo15ical informa
tion to certain Communist nations.60 

22 U.S.C. 287c provides that whenever the United States is called 
upon by the United Nations Security Council to apply measures to give 
effect to its decisions under article 41 of the United Nations Charter, 
the President of the United States may, through any agency that he 
may designate, and under such orders, rules, and regulations as may 
be prescribed by him, "investigate, regulate, or prohibit, in whole or in 
part, economic relations or rail, sea, air, postal, telegraphic, radio, and 
other means of communication between any foreign country or any 
national thereof or any person therein and the United States or any 
person subject to the jurisdiction thereof, or involving any property 
subject to the jurisdiction of the United States." Any person who 
"willfully violates or evades" such orders, rules, etc., or attempts to do 
so, is punishable by up to ten years in prison and a $10,000 fine. 

22 U.S.C. 447 provides that whenever the President has issued a 
proclamation tmder 22 U.S.C. 441 that there exists a state of war 
between specified foreign nations, it shall thereafter be unlawful for 
any person within the United States to purchase, sell, or exchange 
bonds, securities, or other obligations of the government of any nation 
named in the proclamation: or of any subdivisioll thereof. 01' to make 
any loan or extend any credit to any such government or 'subdivision. 
This section does not apply to a renewal or readjustment of indebt
neSs that exists on the date of a proclamation, or when the United 
States is at war. Whoever "knowinglj" violates any of the provisions 
of this section is subject to five years' imprisonment and a $50,000 
fine. 

22 U.S.C. 2778 provides that the President is authorized to control 
the export of arms, ammunit.ion, and implements of war, including 
technical data relating thereto, other than by a United States govern
ment agency, and is authorized to designate those items which shall be 
considered as arms, ammunition, etc. In addition, this section requires 
that persons engaged in the business of manufacturing, exporting, or 
importing, arms, ammunition, etc., register with the agency charged 
with the administration of this section pursuant to regulations. By 
executive order, the agency in charge is the Department of the Treas
ury. The penalty for any "willful" violation of this section is up to 
two years in prison and a $100,000 nne.01 The term "willful" lmder 
this statute 11as been interpreted to require proof that "the defendant 
voluntarily and intentionally violated a kno'wn legal duty not to ex
port the proscribed articles." 62 

This statute has been sustained against a challenge that it is an 
unconstitutional delegation from Congress to the executive,63 and the 

00 'rile National Commission recommended also retention as a felony of 12 U.S.C. 90a, 
relating to embargo on gold bullion. See Final Report, § 1204. 

IllThe same penalty Is Imposed for the wUlfnl malting of any false statement in a regIs
tration or license application. This proscription Is carried forward in tIle general false 
statements section of the proposed Code (section 1'3'43). 

". See United. Sta,teB v. J.,iza/·raga-Liza.rraga. 541 F. '2d 826, 829 (9th Clr. 197,6). 
C3 See Samora v. Uniterl States. 406 F.2d 1095 (5th Clr. 1969). 

----------------- .---. -
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regulations promulgated with respect to materials for which. export 
Bcenses are required have also withstood similar attack04 

. 

50 U.S.C. App. 3 ( a) provides that it shall be unlawful for any per
son in the United States, except with the license of the President, to 
trade, or attempt to trade, directly or indirectly, with, to, from, for, 
on account of, for the benefit of, or on behalf of, any other person, 
"with lrnowledge or reasonable cause to believe that such other person 
is an enemy Or an ally of an enemy, or is conducting or tak~ng part in 
such trade, directly or indirectly, for, or on account of, or on behalf of, 
or for the benefit of, an enemy or ally of an enemy." The pena1ty.for 
a willful violation of this section is imprisonment for up to ten years 
and a $10,000 fine.05 To constitute an offense under this statute the 
party traded with must in fact have been an enemy oran ally of an 
enemy; trade with a person not an enemy, even though tile defendant 
believed and had cause to believe that he was, does not violate this 
section.oo 

50 u.S.C. App. 5 (b) provides that during time of war or any other 
period of national emergency declared by the President, the President 
may, through any agency he may designate, and under such rules and 
regulations as he may prescribe, in effect regulate foreign trade by pro
hibiting financial transactions and freezing foreign assets. A "willful" 
violation of this section is punishable by up to ten years in prison and 
a $10,000 fine. 

This statute has been upheld against a claim that it represents an 
unconstitutional delegation of power to the executive 07 and its validity 
woo sustained in the context of a refusal by an importer to 
obtain a license, required under the secti.on, for the importation from 
North Vietnam of materia1s subject to First Amendment protection. os 

50 U.S.C. App. 2405 (b) provides that whoever "willfully exports" 
anything contrary to the provisions of the Export Administration Act 
of 1969, 50 U.S.C. App. 2401-2413, with "lrnowledge that such exports 
will be used for the benefit of any Communist-dominated nation," may 
be punished by up to five years in prison and fined u.p to $20,000 or five 
times the value of the exports involved, whichever IS greater. 
~. The Offewe 

S'ubsection (a) provides that a person is guiJty of an offense if he 
"VIOlates" any of the sections discussed above. The term "violate" is 
~lefinec1 il; section ~1~ to mean in fact to engage in conduct that 
IS proscrIbed, prolublted, declared unlawful, or made subject to a 
penalty. Thus this seotion incol1J?orates the elements of the various 
prov;isi<?n~ referred to in paragraphs (a) (1) througl~ (a) (5). The 
Jurchschch~mal scope. of these present laws IS ,also contmuec1 Ithrough 
the operatIOn of sectIOn 201 (b) (2) . 
. 1Vith respect to culpability, the Committee enc10rses the jnterpreta

hon of the term "willful" under 22 U.S.C. 2778 in Vn'itecl States v. 

- ·'·Sce UnUclL Rtate8 v. Stone, 452 F.21l 42 (8th Clr.·i071). 
"" See ·50 U.S.C, App. 16, 
M See Unitc(L States Y. Leiner, '143 F.2d 208 (2cl Cir. 1044). Howeyer, the circumstances 

in LeI1161' could ~iye rise under this Code to a prosecution for an attempt to Ylolate this 
statute. Sec section 1001. 

fr/ See Teaguc Y. Regio1ta~ Oolltmissioller of OllBtOlltS, Rcgion II, 404 F.'2d 441 (2d Cir. 
1968), ccrt. denied, 394 U.S. 077 (19n!). 

M See Vcterans anc£ Reservists jor Peace in Victnam Y. RcgionaL 001lttnisBio1!llr Of 0118. 
to.IIIB, Region II, 450 F.2cl 676 (3d Cir .... 072), cert. denied, 409 U.S. 033 (1072) ; see also 
Nrc/Ben '". SecI'ctary of Trcasury, 424 F.2d 833 C' .~. Clr. 1970). 

02-919 0 - 77 - pt. 1 - 17 
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Liza1'1'aga-Lizarmga, 8upm note 62, and believes that this. interpreta
tion is appropria(;e with respect to the other offenses carrIed forward 
in this section. While the standard of intentional violation of a lmown 
legal duty is ~Tery strict, it is nonetheless apt to define tIle class of regu
latory offenses involving internation~l transa~tions tlHl;t. are suitable 
for serious felony treatment. Aecol'chngly, tIllS culpablhty sta;tlc1ar.c1 
has been incorporated into each of the statutes cross-referenced ill tIllS 
section. via the conforming amendments. 

The National Commission (as well as S.l in the 94th Congress) 
would have modified the prevailing culpability test by requiring an 
intent to conceal any matter from a government agency authorized to 
administer the statute, or lmowledge that the actor's conduct obstl'1lcted 
or impaired the administration oftll<' statute or any Federal govern
ment fun.ction. 69 The purpose was to penalize only thoseviolation.s 
that caused or were likely to cause significant adverse results. The 
Committee believes, howevor, that prosecutorial discretion may be 
relied upon to prevent a prosecution from being commenced where the 
violation, !Llthough intentional and in contravention of a 1010"\\'11 legal 
duty, is nevertheless trivial. 
3. Grading 

A'll offense under this section is graded as a Class D felony (up to 
six years in prison). This is below the ten-year maximum authorized 
by each of the statutes here covered, with the exception of 22 U.S.C. 
2778. 

STATUTE REPEALED 

18 U.S.C. 953, the so-called Logan Act, punishes by up to three years 
in prison the unauthorized COml!1Unication by a citizen of the United 
States with a foreign government or an officer or agent thereof, with 
"intent to influence the measures or conduct of 'any foreign govern
ment or of any officer'or agent thereof, in relatdon to any disputes or 
controversies with the United States, 01' to defeat the measures of the 
United States." Applications for redress of any injury that the com
municator may have sllstained from a foreign government or its agents 
or officers 'are exempted from the prohibition. 

Although the Act enjoys a venerable history dating from 1799, it 
,has not been used for prosecution and is constitutionally suspect, both 
on grounds of vagueness and undue interference with .free speech.70 As 
noted bya senior counsel to the National Commission, who called for 
repeal of the statute: 71 

(I)nsofar as there is a need to protect foreign relations 
from private 'acts, the 'prohibited conduct can be covered by 
perjury and false statements, rmpel'sonation of officials and 
physical obstruction provisions. By its terms, correspondence 
containing ideas clearly :identified as andividual action, ad
dressed to foreign officials, could come within its scope and 
could be an instrument of political oppression. 

The Committee concurs 'Und accorcloingly has not brought forward the 
Logan Act into the new Criminal Code. 

en s~c Fi nul Report, § 12'04. 
70 See Walcll'ol~ v. Br'itish Petrolr!lln~ 00., 231 F. Supp, 72, 88-80 (S.D.N.Y. 19G4). 
71 See Working Pupers, p. 4l)!), 
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SUBCHAPTER B.~OFFENSES INVor,vING IMMIGRATION, NATURALIZATION, 
AND PASSPORTS 

(Sections 1211-1217) 

The offenses within this subchapter include the unlawful entry of 
an alien into the United States (section 1211) ; the smuggling of an 
alien into the U?ited States (se7tion 1212) ; the hindering .of the dis
covery of an ahen unlu,vfnlly 111 the Umted States (sectIOn 1213).; 
unlawfully er.-iploying an alien (section 1214) ; the fraudulent acqUI
sition or improper use of evidence of citizenship (section 1215) ; and 
fraudulently acquiring or improperly using a passport (section 1216). 
Section 1217 contains some general proviSIOns for the foregoing sec
tions. The purpose of these sections is to consolidate the many existing 
offenses designed to assist government regulation of immigration, 
citizenship, and foreign travel by citizens. Generally speaking, an 
effort was made (1) to avoid interfering with existing policy ;(2) to 
identify the parts of those present offenses which are covered by 
broader offenses such as bribery, perjury,false statements, forgery, etc., 
and to eliminate those aspects from coverage under this subchapter; 
and (3) to distinguish between the offenses which ought to remain ill 
title 18 and those offenses which are regulatory in nature and should be 
transferred to other titles. 

SECTION 1211. UNLAWFULLY ENTERING THE UNITED STATES AS AN ALIEN 

1. In General and Present Federal Law 
This section combines into one offense the conduct currently em

braced by 8 U.S.C. 1325, covering unlawful entry by an alien into the 
United States, and 8 U.S.C. 1326, covering reentry by an alien into the 
United States after deportation. . 

8 U.S.C. 1325 provides that any "alien who (1) enters the United 
States at any time or place other than as designated by immigration 
officers, or (2) eludes examination or inspection by jm'migration offi
cers, or (3) obtains entry to the United States by a willfully false or 
misleading representation 01' the willful concmtlment of a material 
fact" is guilty of It misdemeanor punishable by up to six months in 
prison for the first offense; a subsequent conviction is a felony punish
able by up to two years in prison. 

With respect ,to the obtaining entry by concealment branch of this 
statute the courts have held that the entering by an alien into a sham 
marriage with a United States citizen in order to effect entry into this 
country violates the statute, irrespective ·of the validity of the marriage 
under State law.1 Ill' addition, it has Leen held that there is extra
terl1itodal Federal jurisdiction over the ofl'imse under the "protective" 
principle 2 where the ,false representations were made to a Ullited 
States consular official abroad.3 

8 U.S.C. 1326 prOVIdes that "any alien W}1O (1) has been arrested 
and ·deported or excluded and deported and thereafter (2) enters, nt-

1 See Lttt1Val~ v. UnUcd Statcs, 344 U.S. 604 (1953) ; Unite(l States v. Rltb(ln8tein, 151 
F.2d 915 (2d Cir.). cert denied, 326 U.S. 766 (1945); United State8 v. ,Pantelopoulpu8, 
336 F.2d 421 (2d Clr. 1964). But compare Unitell States Y. Diogo, 320 F.2d 898 (2d Cir. 
1963), construing more narrowly the false statement brauch. 

"See the discussion of jurisdiction genernlly in connection with chmpterr 2 of the pro
posed Code. 

a See Rocha v. United State8, 288 F.2d 545 (9th Cir.), cert. d.enied, 366 U.S. 948 (1961). 
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tempts to enter, or is at any time found in the United States" is guilty 
of a felony punishable by up to two years in prison unless "prior to his 
reembarkation at a place outside the United States or his application 
for admission from foreign contiguous territory, the Attorney General 
has expressly consented to such alien's reapplying for admission; or 
with I'cspect to an alien previously excluded and deported, unless such 
alien shall establish that he was not required to obtain such advance 
consent under this chapter or any prior act." 

vVith respect to the meaning of the term "deported," it has been 
held that an alien's voluntary departure from this country following 
the issuance of an order of deportation constitutes a deportation within 
the intent of this statute, notwithstanding that the alien was unaware 
of the existence of the depol!tation order.' Similarly, it is no defense 
to a charge of illegal entry that the prior deportation was to the wrong 
country" and an alien may not defend on the gronnd that the prior 
deportation order was unlawful." :Lt is 'also deal' that a specific intent 
to reenter the United States illegally is no:t an element of the crime.' 

l~ecently in United States v. Wong Kinb Bo,' the Fifth Circuit 
adopted a restrictive and novel interpretation of the word "arrest" 
in this statute, while intimating that Congress might wish to amend 
the law. The requirement for an "arrest" as well as an exclusion or 
deportation of an alien apparently arises from the fact that prior to 
1956 a physic:al arrest of an alien was a prerequisite to a deportation 
proceeding. '1 hereafter, however, the Immigration and Naturalization 
Service by regulation instituted a show cause order procedure under 
which an alien would not necessarily be placed under arrest or have 
his liberty restrained even :a.:fter he was found deiporta;ble." In TVong 
[(im Bo, the show cause order procedure was followed, the alien was 
ordered to depart, and did so without having been subjected to formal 
restraint. ,On appeal from his conviction for reentering the country 
he raised the novel argument that he could not be found guilty under 
8U.S.C. 1326 because he had never been "arrested and deported"as 
required under law. The court of appeals upheld the contention, 
holdin~ that the "arrest" language had to be given substantive effect 
and pomting ont that Congress had not amended the law since 1956 
when the new procedure was adopted. It held in effect that, in order 
for a conviction to lie lUlder this section, the I.N.S. must issue a war
£'ant of deportation following a deportation order. 
93. The Offense 

A. Elernents 
" S.ubsection. (a) provides that a pers?n is guilty of ll!l offense if, 
. bemg an aben, he: (1) enters the Umted States at a tIme or place 
other than a time or place designated for such entry under a fed-

• See Oorsetti v. JlcGrath, 112 F.2d 719 (9th Clr, 1040) ; see also A'Tiaga-Ramimf; v. 
r-!!ited Statcs, 325 F.2d 857 (10th Clr. 1963) ; Unitecl State8 Y. Maisel, 183 F,2d 724 (3d 
Clr. 1050). 

G See UnitecZ States ex ,'eZ. Ba·rtsch y; lVatkins, 175 F.2d 245 (2d Cil'. 1.949). 
• See Unitccl Statcs Y. Gon~alc,z-Pal'ra., 438 F.21l 694 (5th Cll'.) , cert. denied, 402 U.S. 

1010 (1971) ; United Statcs '-. Bru/lo, '328 F. SUPD. 815 (W.D. Mo. 1971) ; cOllluare United 
Sta.tes '-. BOlcles, 331 F.21l 742 (3d elr.). rehearing denied, 334 F.2d 325 (19M). 

• ~ee Pella·Oabanillas. ". United States, 394 F.2d 785, 788-790 (9th Clr. 1968) ; see also 
Arrwua-Ramil'ez \'. Umte(Z Statcs, supra note 4; Unitacl State8 V. ,1Ia.iscl, 8upra note 4. 

8 '166 F.2d 1298 (5th Cir.), rehearing deniell, .472 F.2d 720 (5th Clr. 1972). 
• See ie!. at 723. 
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eral statute, or a l'egul!Ltion, rule, or order issued pursuant thereto; 
(~) eludes examination or inspection by an immigration officer; (3) 
obtains entry into the United States by fraud; or (4) enters, or is 
present in, the United StateH after having been deported from the 
United States under an order of exclusion or deportation." 

As under present la:v:; it is an element of the offense that the defend
!tnt is an alien. The Oommittee intends that existing evidentiary doc
trines under 8 U.S.O. 1325 and 1326 continue in effect as to this ele
ment. Thus, if the government proves that the status of the defendant 
as an alien was established at a prior proceeding, that status is pre
sumed to have continued until the contrary is shown.lo Moreover, if the 
defendant's alienage was litigated at a prior criminal trial, the gov
ernment can invoke the doctrine of collateral estoppel and thereby 
establish the defendant's alien status up to the date of the prior 
conviction.n 

Paragraph (1) is a recodification of 8 U.S.C. 1325(1) except that 
the words "under a federal statute, or a regulat.ion, rule, or order is
sued pursuant thereto" have heen substituted for the words "by immi
gbtion officers." The reason for the change is to make clear that the 
standarctfor determining wllether an aHen properly entered the coun
try is to be found in the statute and the rules and regulations issued 
pursuant thereto and not in the actions of an immigration officer. Thus 
where an alien bribes an immigration officer to permit him to entel', 
it would not be a defense to a prosecution lmder this subsection that the 
alien entered at a time and place designated by the immigration 
officer. 

Paragraph (2) is identical to existing 8 U.S.O. 1325(2) and no 
substantive change in construction is intended. 

Paragraph (3) codifies 8 U.S.O. 1325 (3). The cmrent language 
"willfully false or misleading representation or the willful conceal
ment of fL material facf' has been replaced by the simpler phrase "by 
fraud." This term is definecl in section 1217 to imlnc1e conduct de
scribed in sections 1301(a) (which includes defranding the gove1'll
ment in any manner) and 1343 (a) (1) (A) through (F). This amply 
covers the condnct proscribed by 8 U.S.C. 132fi (8) and perpetuates 
the interpretations of that current provision as including snch schemes 
as sham marriagE'S in order to gain entry into the United StatE's. 

Sectioll 1217 a,lso provides that, to the extent conduct described in 
section 1343 (a.) (1) (1\..) through (F) is an element of an offense de
scribed in this subchapter, the provisions of section 1345 (b) (2) and 
(c) (2) that apply to sE'rtion 1343 (:Making a False Statement) apply 
also to this subchapter. Those portions of section 1345 contain a defini
tion of materiality and an affirmative defense of retraction, and a.re 

. discussed in connection with subchapter E of chapter 13. 
Paragraph (-I:) is designed to replacE' 8 U.S.O. 1826. In the main, 

th('. COJlllnittE'(, int(,llds no suhstantive ('hangE' from ('xisting law. Th11S, 
knowledge. of the issnance of an Ol'clE'l' of c1('pol'tation prior to the 
alien's departure is Hot an element of the offellse/2 and the bwalidity 

,0 See e.g'., FClI1"Cll \'. l"ilitcrl Stalr.q, 381 F,2d 3G8 (nth Cir.), cert. deniecl, 3S() 1'.S. nG3 
(]!lfi7). . 

11 See PClIu-CauaniUas v. Unite(/. States, ,qlllm~ note 7 nt 786-7SS. 
'" E.g., OOI'BCttl. v. JlcGrath, 8/1PI'O· note 4. 
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of the deportation order may not be raised as a defense to the 
prosecution.13 

The Committee, however, has eliminated the requirement of an, 
"arrest and" deportation now found in 8 U~S.C. 1326. As the court 
in United State8 v. Wong Kim Eo, 87tpra, noted in light of the show 
cause procedure adol?ted by the Immigration and Naturalization Serv
ice, there is no necessIty for a formal arrest to accompany a deportation. 
Consequently, there is no reason to include such an element in the 
statute .. The gravamen of the offense is reentering the United States 
after having been deported; whether or not the alien was arrested 
as part of the deportation procedure is of no moment in terms of 
effectuating the policy of the stat11te. 

The branch of this paragraph refel:ring to an alien being "present 
in" the United States carries forward the similar provision in 8 U.S.C. 
1326 punishing an alien who is "found in" the United States after 
having been deported. The significance of this provision is principally 
procedural. For one thing, the defendant may be prosecuted in any 
judicial district where he is found and need not be returned to the 
district where he entered.14 In addition, the language makes clear that 
the offense is to be deemed a continuing one for purposes of the statute 
of limitations, so that an alien merely by l'emaininO' concealed :for a 
number of years cannot escape prosecution for his i1legal entry. This 
accords with current law.15 

E. Oulpability 
The common element of "being an alien," applicable to each of the 

offenses in this section, is an existing circumstance. Since no culpa
bility standard is specifically designated, the applicable state of mind 
that must be proved is at least "reckless," i.e., that the offender was 
aware of but disregarded the substantial risk that he was an alien.16 

In paragraph (1), the conduct is entering the United States. Since 
no culpability level is specifically prescribed, the applicable state of 
mind that must be proved is at a minimum "knowing," i.e., that the 
offender was aware that he entered the United StatesY Hence if the 
defendant was drugged and transported across the. international 
boundary in the course of a kidnapping, he would not be guilty under 
this section, although still liable to deportation.18 • 

The element that the entry into this country was at a time or place 
other than designated for such entry in a Federal statute, or a regula-

13 As pointed out in United States v. Goltzalez-Pal'l·a·, supra note 6, this seems clearly to 
have been 'Congress' Intention in '8 U:S.C. 1326 since. In enactln'f a comprehensIve llYlrtem for 
judIcial review of all deportatIon orders In S U.S.C. 1105. ncludlng surh a system In 
regard to some criminal proceedln!!R. It failed to provIde (or such review in relation to n 
prosecution nnder S U.S.C. 132R. The court In Gonzalez-Pm'ra further held that faUur!! 
to permit collateral attack on the deportation order In the criminal prosecution was not 
Invalid. since aUens wlshln)l' to conte~t the le)!ality of theIr deportation llave ample oppor- • 
ttlnlty for judicial review In the form or a direct appeal from the deportn tlon order. If 
they Instead lenve the country without rhallen)l'ln)l' the order. they mny not In ef1'~ct obtnln 
a delayed decision on Its vnlldlty by Illegally reenterln)r the United States. The Committee 
specUlcally endorses thIs construction of the statute and Intends that It he carried forward 
under sectlon 1211 (a) (4\. 

H ct. United State8 v. Oores, 356 U.S. 405 (1958). 
,. U1tited Sta·te8 v. Brtmo, 811p/"« note 6 at 825; see also section 511 (Time Limitations). 
16 See sections 30S(b) (2) lind B02(c) (1). Current case law !loes not appear to a!ldress the 

IInestlon Of the mental Rtate that must be shown as to the alienage element. 
17 See sections 30R(Il) (1) and 302 (b) (1). 
,. On the other hand. an alien who Intended to enter the Unitecl States ille)rally hut who 

WIIS asleep or unconsclolls when the vehicle In which he was a passenger crossed the inter
national boumlnry would he guilty, sInce proof of the 111)l'her mental statc--Intentlonally
also satisfies this culpablllt~' requirement. See"sectlon 303 (c) (1). 

--------~------ -- -- ----
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tion, rule, or order issued pursuant thereto, is an existing circumstance. 
Since no culpability standard is sJ,lecifical1y set forth, the applicablo 
mental state that must be shown IS at least "reckless," i.e., that the 
offender was aware 0,£ but disregarded the risk that his entry was at 
n time or place not designated by l~w.. ., . . 

In paragraph (2) the conduct IS eludmg exammatlOn or mspectlOn. 
The ~ppl!cable .mental. state is at least "kno:wing." T!te fact tha~ the 
()XammatlOn or mspectlOn eluded was by an "ummgratlOn officer" IS an 
existing circumstance. as to which the applicable state of mind is 
"reckless. " 

In paragraph (3) the offense consists entirely of conduct and the 
I1.pplicable state of mind that must- be proved is at least "knowing." 

In paragraph (4) the conduct is entering or being present in the 
United States. Since no culpability standard is specifically designated, 
the applicable state of mind that must be shown is at a minimum 
"knowmg." The 8lement that the entry or presence occur after the 
:tHen was deported from the United States under an order of exclusion 
or deportation is an existing circumstance. Since no culpability level is 
specifically prescribed, the applicable state of mind that must be 
proved is at least "reckless," I.e., that the offender was aware· of but 
disregarded the risk that he was ordered deported. Thus, where an 
ILlien leaves the country after the conclusion of deportation proceed
ings and after the issuance of a deportation order, but without having 
received actual notice of such order, he could nevertheless be guilty 
under .this section if he reentered the United States, if it were deter
mined that he was aware of the risk that a deportation order had been 
issued but disregarded that risk and his disregard constituted a gross 
deviation from the standard of care a reasonable person would have 
exercised. As' previously noted, this is consistent with existing law 
which holds that knowledge of the issuance of an order of deportation 
is not required. 
S. Affirmative Defenses 

Subsection (b) retains two existing de:renses to prosecution under 
this section except that, instead of characterizing these defenses as 
exclusions, as done in 8' U.S.C. 1326, they. are made affirmative de
fenses. Thus it is an affirmative defense under paragraplt (a) (4) if, 
prior to the alien's reembarkation at a place outside the United States 
or his application for admission from foreign contiguous territory, 
the alien obtains the express consent of the Attorney General to reapply 
for admission into the United States or if the alien had previously 
been deported under an order of exclusion (not deportation) and was 
not required by a Federal statute, or a regulation, rule, or order issued 
pursnant thereto, to obtain the advance consent of the Attorney Gen
nera1. By stating these situations as affirmative defenses (i.e., defenses 
as to which the alien bears the burden of proof by a preponderance of 
the evidence), the issues of burden of proof and mistake are resolved 
with greater precision than uncleI' 8 U.S.C. 1326.19 

4. J uriscliction 
No jurisdictional subsection is included in connection with this sec

tion. Therefore, F'edernl jurisdiction over an offense hereunder is gov-

19 See Unitecl State8 Y. LazaresclI, 104 F. Supp. 771, 778 (D. Md.)', a!f'd, 199 F.2d 898 
(4th Clr. 19'52) ; see also WorldngPapers, p. 512. 
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erned by the provisions of section 201 (b) (2). Under section 204 (e) , 
extraterritorial jurisdiction also extends to these offenses. This accords 
with present law. 
6. Grading 

An offense under this section is graded as a Class D felonJ! (up to 
six years in prison) if the offender uses a "passport, certificate of 
naturalization or citizenship, immigrant or nonimmigrant visa, border 
crossing identification card, alien registration receipt card, or other 
document prescribed by statute or regulation for entry into, or as evi
dence of authorized stay in, the United States, that is counterfeited or 
forged or that pertains to another person." Class E felony grading 
(up to three years in prison) applies where the offense is committed 
under subsection (a) (4) and the alien previously has been convicted 
of that Sl;l.me offense or of any Federal, State, or foreign felony.20 In 
any other case, an offense under this section is graded as a Class B 
misdemeanor (up to six months in prison) . 

This grading scheme departs significantly from current 8 U.S.C. 
1325 ancl1326. Instead of all first offenses under 8 U.S.C. 1325 being 
six-month misdemeanors and any subsequent offense being a felony, 
and instead of all violations of 8 U.S.C. 1326 being felonies, this sec
tion accords felony treatment only in the most serious types of section 
1325 violations (i.e., where the defendant uses a forged or counterfeit 
entry document) and only in the section 1326 kind of circumstance in 
the event the offender is a recidivist or has a prior felony conviction. 
The enumeration of the types of documents whose improper use will 
lead to enhanced grading under this section is set forth in detail to 
overcome the possibility of a restrictive reading such as was given to 
similar but less precise language in United States v. Oam,pos-Serrano,21 
as hot in-::luding an alien registration receipt card. 

SEOTION 1212. SMUGGLING AN ALIEN INTO THE UNITED STATES 

1. In Ge1wral 
This section 6mbmces conduct· currently covered by 8 U.S.C. 

1324(1), the basic alien smuggling provision,· as well as 8 U.S.C. 1327 
(concerning aiding aliens excludable as subyersives in entering the 
United States) and 8 U.S.C. 1328 (concerning importation of. aliens 
for il11mo:t:al purposes). These sections are consolidated. in section 1212 
by a single offense that prohibits any person from knowingly bring
ing into the country [l,ny alien not properly admitted into the United 
States or lawfully entitled to enter or reside here. 
~. Present FeaeraZ Law 

8 U.S.C.1324(1) punishes by up to five years in prison any person 
who "brings into or lands in the United States, by any means of trans
portation or otherwise," or attempts so to do, "any alien, )ncluding 
nny alien crewman, not du1y admitted by an immigration officer or 

.0 These terms nrc defined In section 111 (see the definition of "felony" therein). 
"'404 U.S. 293 (1971). The Court so llelcl fOI: pnrposes of 18 U.S.C. 1'546. which pro· 

~crlbeR. inter alia. possession or n forged or counterfe t "Immigrant or nonlmmlgrnnt vlsn. 
permit or other tlocument required for entering Into the United Atntes." Although It Is lly 
no means certain that the Court would Interpret that Identical lnngnnge In the snme way 
In the .context of this section. where the Inngnnge Is used for grading purposes. the Corn· 
mlttee rleemrd It wise to resolve nll doubt as to Its Intent by describing with precision the 
types of rlocnments whose misuse It considers most serious. 
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not lawfully entitled to enter or reside within the United States under 
the terms of this chapter 01' any other law relating to the immigration 
or expulsion of aliens." 22 . 

It has been held that the words "brings into" are more comprehen
sive than the word "lands in" anL. are intended to cover those cases 
where an actual landing or placing of aliens on shore could not be 
effected (e.g., where the aliens are brought only to within the terri
torial waters of thr. United States) .23 

Moreover even if an alien has proper entry papers and is entitled to 
enter the United States, it is a violation of this section to bring such 
nn alien into this country if he has not been duly admitted by an immi
gration officer.24 In addition, while this statute is strictly construed to 
I'equire active conduct on the part of the defendant: there can be a 
violation of this section even if the defendant does not personally 
transport the alien into this conntry. Thus, where a person takes money 
Trom aliens, gives them false identification, purchases (lommercial air
Hne tickets, and accompanies them to the United States, such concluct 
is sufficien1 to constitute a violation of this section.25 Furthermore, it 
is not necessary that the aliens be transported in a vehicle or other 
conveyance. It would, for example, be a violation of this section to 
provide a guide to bring aliens across the border on foot.20 

8 U.S.C. 1327 makes it an offense punishable by up to five years in 
prison to aid, assist, or procure the entry into the United States of 
certain aliens characterized as subversives. 

8 U.S.C. 1328 makes it a separate offense punishable by up to ten 
years in prison to i~port any alien int~ the United States "for the 
purpose of prostitutIon or for any other Immoral purpose," or to hold 
miy alien for such purpose in pursuance of such illegal importation, 
or to keep, maintai.n, control, support, employ, or harbor any alien 
in any house or other place for such purpose in pursuance of such 
illegal importation. 

'Since the classes of aliens covered by these two statutes are not en
titled to enter the United States,27 any person bringing such aliens 
into this COlUltl'Y would of necessity violate 8 U.S.C. 1324. The sole 
apparent reason 'for separate treatment is the higher grading permitted 
under 8 U.S.C. 1328. 
3. The Offense· 

Subsection (a) provides that a person is guilty of an offense if he 
"brings into the United States an alien who he knows is: (1) not ad
mitted for entry into the UnHed States by an immigration officer; o!' 
(2) not lawfully entitled to ent(,l' Ol' reside \vithin the United States." 

This section 'is intended to carry forward the proscriptions in 8 
U.S. C. 1324 (1), as well as the judicial interpretations previously dis-

!!!! This section defines three other offenses as well. Paragraph (2) prohibits the trans
porting of allens known to be Illegally In this country; pllragrnph (3) prohlblt~ the 
concealment (lr harhorlng of aliens illegally In this country; and paragraph (4) prohibits 
the encouragement or IndUCement of an allen to ~nter this country llIegally. Paragraphs 
(2) and (3) are psselltlnlly carrIed forwaril In the following section (1213). Paragraph 
(4) wlll be r(lvt'red by tht' general compll~lty ~ectlon (401l. 

!!!! See Middleton V. Unite(/. '''tates, 32 F.2d 230 (5th Cir. 1929) . 
• , See Blanc! v. UlIdtec! States. 299 F.2d 105 (5th Cil'. 1062). 
"" See Unite(/. Sta,tes v. Washil1gton, 471 F.2d 402 (5th Cir.) cert. denied, 412 U.S. 930 

(197:!). 
"G See Oa.l·I·(lnZa-Ol1aiclez v. UnitcC! Sf;ates, 414 F.2d 503 (9th Clr. 1969). 
27 See 8 U.S.C. 1~82. 
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cussed that, have been given to that statute.28 It should be noted that the 
existing statute contains the phrase "including an alien crewman." 
This was added in'1952 to overcome prior rulings that alien crewmen 
were not within the class of aliens covered.29 Although proposed sec
tion 1212 does· not itself refer to alien crewmen, the definition of 
"alien" in sectiin 1217 explicitly provides that the term includes alien 
crewmen. The Committee deems that the phrase "under the terms of 
... any ... law relating to the immigration or expulsion of aliens" 
in 8 U.S.C. 1324 is implicit in the concept of "not entitled to enter or 
reside within the United States" and thus may be omitted without 
creating any problem of statutory vagueness.30 

The conduct in this section is bringing into the United States an 
al~en. Since no culJ?ability standard is speci,fically pr~s~ribed, the ap
pbc9.ble state of mmd that must be shown IS, at a mmm1Um, "!mow
ing," i.e., that the offender was a,,~are of the nature of his actions. 
Thus, for example, where an alien stows. away on a vessel or air
craft, there would be no violation of this section since the operator 
of the vessel or aircraft would not !mow that he was bringing the 
person into this country. , 

The element that the alien has not been admitted to the United 
States by an immigration officer or is not la,vfully entitled to enter 
or reside within the United States is an existing circumstance. The 
culpability level is specifically designated as "knowing," thus requir
ing proof that the offender was aware or believed that the circum
stance existed.31 This is in accordance with the current law.32 

The element that the person brought into the United States is an 
"alien" is ii.n existing. circumstance. Since no culpability standard is 
specifically prescribed, the applicable state of mlnd that must be shown 
is, at a minimum, "reckless," i.e., that the offender was aware of but 
disregarded the risk that the circumstance existed. In view of the 
offense's specific requirement of knowledge of the fact that the individ
ual has not been admitted to the country by an immigration officer ·or 
is not lawfully entitled to enter or reside within the Unitec1 States, 
however, in a practical sense the offense also requires "Imowledge" of 
his status as an alien. For, since it is common knowledge that a citizen 
has a right to enter and reside in this country,33 if an offender knows 
that the person he is bringing into the country has not been admitted 
by an immigration officer or is not lawfully entitled to enter or reside 
in the country, he will in all likelihood also know him to be .an alien. 
4. Jurisdiction 

No subsection relating to jurisdiction is contained in this section. 
Accordingly, by the operation of section 201 (b) (2), there is Federal 
jurisdiction over an offense herein if it is committed within the general 
or special jurisdiction of the United States as defined in sections 202 
and 203. In addition, section 204 (e) extends extraterritorial jurisdic-

.8 The pllrase "or lands in," which appears in 8 U.S.C. 1324, was deleted fiS uunecessary 
in view of the judicial construction of the term "brings Into" as incorporating "lands." 

"See United. States ow rei. Ria8 v. nal/, 24 F.2d 654 (2d Cir.), cert. denied, 277 U.S. 
604 (1928) : Weedin v. Banzo Okada. 2 F.2cl321 (9th Cir. 1924), 

S. See United State8 Y. Bunke,', 532 F.2d 1262 (9th Cir. 1976) ; Bland V. Unitell States, 
8upra note 24, at 109. 

:It See section 302(11) (2). 
:l!! See Bla.nll v. United State8, 8u·pra note 24 at 107-108. 
"" Worthy v. United States, 328 F.2d 386, 394 (5th Cir. 1964). 

-- - ----------------------------------" 
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tion over this offense as one involving the entry of persons in the 
United States. 84 
5. Grading 

An offense under this section is graded as a. Class D felony (up to 
six years in prison) ~f the actor engages in the described conduct 
either (1) as consideration for the receipt, or in expectation of the 
receipt, of anything of pecuniary value,s" or (2) with knowledge thlJ,t 
the alien intends to (mgage in conduct in the United States constitut
ing a Federal or State felony. This highest grading level is designed 
in part to carry forward the increased penalties under 8 U.S.C. 1328. 
However, the specific prohibitions of that statute with regard to crimes 
of prostitution or related offenses are here broadened to include knowl
edge that the alien intends to engage in conduct constituting any 
Federal or State felony.8s The scienter element ·applies only to the 
alien's intended conduct; the fact that the conduct known to be in
tended by the alien is a felony under Federal or State law is, by the 
operation of section 303 (d) (1) (A), not a circumstance as to which 
any mental state need be shown. 

An offense under this section is graded as a Class E felony (up to 
three years in prison) if the actor engages in the conduct knowing that 
the alien is a member of the class of aliens that, in fact, is excludable 
from the United States under 8 U.S.C. 1182 (a) (21), (28), or '(29). 
These sections cover aliens classified as subversives, whose entry into 
the United States 8 U.S.C. 132'7 makes it a separate offense to assist, 
aid, or procure. 

All other violations of this section are graded as Class A 
misdemeanor's (up to one year in prison) . . 

The purpose of this three-tiered grading system, which is similar 
to that recommended 'by the National Commission,87 is to distinguish 
between c::mduct deserving of felony treatment and that for which 
misdemeanor treatment will suffice. Tliu9 professional smugglers who 
derive income from illegally bringing aliens into the United States are 
dealt with most severely. 

Under this section, the bringing in of multiple aliens, if charged in 
only n. single count, will be subject to only a single sentence.as How
ever, if charged in separate counts, the Committee intends, as under 
present' law, tlfat a separate sentence may be imposed for each count, 
regardless of whether all the aliens were brought in at the same time 
and in the same vehicle.3D 

SEOTION 1213. IDNDERING DISOOVERY OF AN ALIEN UNLAWFULLY IN THE 

UNITED STATES 
1. In General 

This section is designed to proscribe conduct that assists an alien 
illegally in the United States from being discovered and apprehended. 

'" See GlanZlltont v. UnitecZ State8. 26 F.2d 797 (5th Clr. Hl28) ; but Bee Yenkichi Ito v. 
United States, 64 F.2d 73. 75 (9th Clr.), cert. denied. 289 U.S. 762 (1933). 

"'The term "anything of pecuniary value" Is defined in section 111. 
::0 Compare United State8 v. Baker, 136 F. Rupp. 546, 549-500 (S.D.N.Y. 1055). 
37 See Finnl Report, § 1222 (2). 
38 Compare SeTentino v. Unite(/, Sta.te8, 36 F.2d 871 (1st Cir. 1930). 
'" See Vega-MttrriZlo v. United State8, 264 F.2d 240 (9th Clr.) cert. denied 360 U.S. 

936 (1959). • • 
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This provision is essentially an accessor;Y~afte~~the-fact sta~ute and, its 
lancruage incorporates that employed In the general sectIOn dealing 
wit~ hindering law enforcement (section 1311(0.) (1) (A) through 
(D) ). Section 1213 is given separate treatment because of complex 
grading distinctions that exist between the two sections and the need to 
apply special definitions as set forth in section 1216. 
73. Present Federal Law 

Section 1213· covers conduct currently proscribed by 8 U.S.C.1324 (2) 
and (3). 

Paragraph (2) of the present statute makes it an offense punishable 
by up to five years in prIson for any person, "knowing" that an alien 
not duly admitted by an inImigration officer or not lawfully entitled 
to enter or reside within the United States "is in the United States in 
violation of law, and knowing or having reasonable grounds to believe 
thut his last entry into the United States occurred less than three years 
prior thereto, transports, or moves, or attempts to transport or move, 
[such alien] within the United States by means of a transportation or 
otherwise, in furtherance of. such violation of law." 

Despite its I.·ather in artful draftsmanship,. this statute h(1s boon' 
sustained against an attack for .vagueness as well as against a claim of 
invalidity as applied to an intrastate transportatioll.4o It has been 
construed as not forbidding the transportation of an alien, entitled to 
be in the United States to work in a certain area, to another area where 
he was not ('ntitled to be.41 • 

Paragraph (3) punishes by up to five years in prison any person who 
"willfully or knowingly conceals, harbors, or shields from detection," 
or attempts to do so, in any p1ace, including any building or means o:f 
transportation, "any alien ... not duly admitted by an immigration 
officer or not lawfully entitled to enter or reside within the United 
States." The statute contains a proviso that "employment (including 
the usual andllormal practices incident to employment) shall not be 
deemed to constitute harboring." 

.tUthough some older cases indicated that "harbor" was limited to 
acts of a clandestine or surreptitious nature/2 the statute following 
its revision in 1952 has been uniformly construed, in light of its legis
lative history, as reaching 'any furnishing of shelter, or refuge and as 
not confined to clandestine sheltering only.43 

8 U.S.C. 1324: has been intel'pretedto require lmo.wlec1ge that the 
alien is illegally in the United States.H The proviso has been chal
lenged as creating an arbitrary and discriminatory classification, but 
its validity has been sustained (nJthough some courts have commented 
Clutically on the apparent lack of fairness of punishing only the alien 
and not the employer):!G 

.. See Unitea Sta·tes v. Gonzalez-Hernanaelll, ,534 F.2d 1353 (9th Cir. 1.076) ; Hen'era v. 
Unitecl State8, ·208 F.2d 215 (Oth elr.), cert. clenled, 347 U.'S. 027 (1954) ; Fega J[lIrrillo 
v. UnUed StMes. 8lfTJra, note 39. 

4:1. See Unitea states v. Orejel-Tepclla, 194 F. SuPP. 1~{} (N.D. Cnl. 1961) . 
•• See SU8ttjar v. Unitel! State8, 27 F.2d 223 (6tl'l elr. 1028) ; Unitea State8 v. JJ[ack, 

11l: Ji'.211 2no (2<1 Clr. 1(40) . 
• 3 Unitecl State8 v. Lopelll, 521 F.2cl 437, 430-441 (2cl Cir.) , eert. dcniccl, 423 U.S. 095 

(1975) ; rr.llitPd, Stntrs v. Aco8ta DeEvan8. 5111 F.2cl 428. 420-430 (9th elr. ln7·6). 
44 See Blana v. Unitea states, supra note 24; U1L;,tetl· Sta.tcs v. Mack, supra note 42: 

Unitp.(L Strr.tes \'. Ilollel/, 491l F.2cl 581 (9th elr.), cert. clenled, 419 U.S. 1161 (1974)_ 
4~ See Unitea ,<;tates v. Lopez; 8Upra note 43, nt 441-442; United States v. AC08ta 

DeE'vans, 8'upra n<rte 43. at 430. 
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3. The OfferlJ3e 
Subsection (a) provides that a person is guilty of an offense if he 

"interferes with, hinders, delays, or prevents the discovery or appre
hension of an alien, knowing that such alien is unlawfully within 
the United States, by engaging in any conduct described in subpara
graphs (A) through (D) of section 1311 (a) (1) (Hindering Law 
Enforcement)." 

The conduct referred to in section 1311(a)1 is discussed in con
nection with that section and that discussion is incorporated here.46 

Unlike 8 U.S.C. 1324, this section does not include an express exclu
sion of "employment" from the prohibition against harboring. How
ever, the Committee intends that the term "harboring" as used in 
section 1311(a) (I)(A) not e2rtend to employment, or the usual and 
normal practices incident thereto. Thus, the Committee intends no 
change from current law in this regard.47 Similarly, although the em
ployment of an alien may aid him in that it provides him with money, 
the money is furnished in compensation for the alien's services and 
does not constitute the "providing" punishable under section 1311 (a) 
(1)(B). 

With re$pect to the transporting offense in 8 U.S.C. 1324, this sec
tion eliminates the restriction therein that the transportation must 
'occur within three years of the alien's last known entry into the United 
States; under this section, providing transportation to any alien 
known to be illegally in the United States will be an offense, regardless 
of how long the alien has been in this country, if the transportation 
interferes with, hinders, delays, or prevents the alien's discovery or 
apprehension. As under current law, however, this section does not 
penalize the transportation of an alien lawfully admitted to this 
country to work in a particular place to another place where he is not 
entitled to be.48 

The conduct in this section is interfering with, hindering, delaying 
or preventing the discovery of an alien, by engaging in any conduct 
described in section 1311 (a) (1) (A) through (DL Since no culpability 
standard is specifically set forth, the applicable state of mind that 
must be proved is at a minimum "lmowing," i.e., that the offender was 
aware of the nature of his actions:J9 Thus, a truck drivel' who unwit
tingly transported an alien who secreted himself in the vehicle we.uld 
not be guilty nnder this section. . . 

The element that the alien is unlawfully in the United States is an 
existing circumstance. The culpability level is specifically prescribed 
as "lmowing," thus requiring proof that the offender was aware or be-

40 Note that tho affirmative defense in section 1311 ('b) is appl!cable here to the extent 
that this section incorporates bv reference the condnct in section 131l(a) (1) (·C). 

47 The Committee also intends that "harboring" be given the construction announced. in 
the ],opez nnd Ac.:osta De1J}va1t8 cases, 81tpra note 43. While this broader construction (not 
l!mlted to condurt of a clandestine or secret nature) exacerbates and underscores the 
apparent inconsistency In excluding employment from the prohibitions of this section 
nnd section 1311, the Committee believes that this issue is better suited for separate 
resolution outRide the context of the new Crlminnl eode, and notes that, insofar as em
ployment of illegal alicns is concerned, both the ExecuUye and the Congress are acUyely 
studying the mntter. 

48 Of course. if the transportation were to prevent the aUen's discovery or apprehension 
with rt'RJlcct to n crimp he committed, the rondnct would violate Rection 1311: but snch 
tr:m~portntlon bpar~ little rpJe'-nncp to thp Jlurpo~ps of thlR Rectlon dealing wtth the con
trol of megal alien entry, Sec Unitea States v. 0I'cjel-Tejecla., 8upra note 41. 

,. See sections 303(b) (1) and 302(c) (1). 
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lieved that the circumstances existed.lio This is consistent with present 
hrw. 
4. Jurisdiotion 

This section contains no subsection specifying jurisdictional 'bases 
appJlcable thereto. Therefore, Federal jurisdiction over an offense 
herein is governed by the provisions of section 201 (b) (2). 
5. Grading 

An offense under this section is graded as a Olass E felony (up to 
three years in prison) if the defe.ndant engages in the conduct as 
consideration for the receipt, 01' in expectation of the receipt, of any
thing of pecuniary value, or with Imowledge that the alien intends to 
engage in the United States in conduct constituting a :Federal or State 
felony. 51 It is also a Olass E felony if the defendant committed the 
offense with intent to obtain anything of vaille for placing the alien in 
the employ of (mother, or with intent that the alien be employed or 
continued in the employ of an enterprise operated for profit.52 Other
wise, the offense is graded as a Olass A misdemeanor (up to one year in 
prison). This grading system is designed to distinguish fairlv between 
offenses deserving of felony treatment and those (e.g., committed by 
a relative for no ~onsideration) which arc not. It follows closely the 
recommendations of the National Oommission.53 • 

SECTION 1214. UNLAWFULLY El\Il'LOYTNO AN ALIEN 

i.In General and Present Federal La1.() 
This section carries forward the felony offense created by Public 

Law 93-518 (December 7, 1974) involving the employment of ineligi
ble aliens by an l.w,registered farm labor contractor. 

7 U.S.O. 2045 (f) requires every farm labor contractor 5·1 to "refrain 
from recruiting, employing, or utilizing, with know1edge, the services 
of any person, who is an alien not lawfully admitted for permanent 
residence or who has not been authorized by the Attorney General to 
accept employment." 7 U.S.O. 2048(c) supplies the penalty. It im
poses up to three years' imprisonment upon any farm labor contractor 
who violates section 2045 (f) "if the person committing such violation 
has failed to obtain a certificate of registration pursuant to this Act or 
is one whose certificate has been suspended or revoked by the Secre
tary [ of Agriculture]." 55 

f3.The OjferuJe 
Subsection (a) provides that a person is guilty of an offense ii, being 

a farm labor contractor who has failed to obtain a certificate of regis
tration, or whose certificate has been suspended or revoked, pursuant 
to the Farm Labor Contractor Registration Act of 1963, as amended 
(7 U.S.C. 2041 et seq.), he violates section 6(£) of that Act (7 U.S.C. 
2045 (f» (relating to employing the services of an alien not entitled 
to accept employment). 

GO See section 302 (b) (2). 
Gl These provisions are identicul to two of the grueling circumstances set forth in the 

prior ~e~tlon (12121 "nrl till' nnniwlR thl'rn IR.)lprtlnl'nt nl~o In thlR contpxt. 
G' The terms "anything of value" and! "enterprIse" nre defined in section 111. 
M Sec Final Report. ~ 1223(2). 
~'The term "farm labor contractor" is defined In 7 U.S.C. 2042. 
GO 7 U.S.C. 2043 and 2044 govern the obtaInIng, suspensIon, an(l revocatIon of certificates 

of registration. 
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The term "violates" is defined in section 111 to mean, inter alia, in 
fact to engage III conduct that is proscribed, prohibited, declared U11-

lllwi-ul, or made subject to a penalty. Hence, this section preserves the 
elements (including culpability elements) contained in sectiol12045 (f) . 
The requirement that the violator be a farm labor contractor who has 
failed to register or I'1'hosc certificate of registration has been sus
pended or revokecl brings forward 7 U.S.O. 2048(c) which defines 
the class of potential offenders. The fact that a pel'son is within the 
class is an existing circumstance. Since no culpability level is specif
icany set forth, the applicable state of mind to be proved is at least 
"reckless," i.e., that the persoll was aware of but disregarded the risk 
that he was in one of the categories c1escribec1..5G 

.<J. Jurisdiotion 
This section contains no subsectjon specifying jurisdictional bases. 

Dnder section 201 (b) (2), since the offense is descrIbed outside title 18, 
jurisdiction of the offense is as provided for in the statute outside 
titJe 18. 
4. Grading 

An offense is a Olass E felony (up to three years in prison). This is 
consistent with existing law. 

SECTION 1215. FRAUDULENTLY ACQUIRING OR IMPROPERLY USING EVIDENCE 
OF ClTIZENSHIP 

1. In General 
Seotion 1215 deals with the knowing obtaining for any person of 

certain citizenship-related actions or documents by means of fraud, the 
knowing use of oRi.cial documentary evidence of naturalization or 
citizenship whkh has been unlawfully obtained, and the knowing usc 
of lawfully issued documentary evidence of naturalization or citi~en
ship in order to establish the naturalization or citizenship of any per
son other than the one for whom snch documents were lawfully issued. 
The purpose of this section is to protect the naturalization process. and 
th~ documents that are generated in the course of that process :fl~om 
mIsuse. . 
~. Present Fecleml Law 
. Ourrently, there arc several provlsions in title 18 which deal with 

nationality and citizenship. Some of the acts proscribed by these 
provisions will be covered herein while other such acts will be covered 
by different provisions of the new Code.57 Other sections, currently in 
title 18, will be retained but transferred to ,title 8.58 

18 U.S.O. 1423 punishes by up to five years in prison whoever lmow
ingly uses for any purpose any unlawllll1y issued or made order, cer-

G. Seesectlons 303(b) (2) and 302 (c) (1.) . 
• 7 For example, 18 U.S.C. 1421, which deals with accQnnts of court omeers in naturaliza. 

tlon proceedings, will be covered by the theft prOVisions In chapter 17. Likewise, 18 U.S.C. 
11)22, which covers the payment and solicitation of fees In naturalization proceedln,:;s In 
excess of those required by Jaw, will now be covered by the bribery and graft provisions 
In c~apter 13. 18 U.S.C. H20 which covers repro(luction of naturalization or citizenship 
papers, will now be rwered by the forgery and. counterfeiting provisions of chapter 17. 
18 U.S.C. 1420, which covers the neglect or refll~nl to nnswer a subpeona In a naturaliza-
tIon nrDceedln~. wl11 now be coverecl hy the contempt provisions in chapter 13. . 

roll For examp)c> •. 18 U.S . .c. 1127. which Dunlshes tIle sales of nnturallzntioll or citizenship 
flnpers, nnd 18 U.R.C. 1428, which punIshes the failure to surrender n cnncelleil naturallza· 
tion certificate, will be transferred to tltle 8, 
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tificate, judgment, decree, or exemplification, showing any person to be 
naturalized or admitted to.be a citizen, or any copy of such a document. 
No recent prosecutions under tIlls statute have been reported. 

18 U.S.C. 1424 makes it an offense punishable by up to five years' im
prisonment for anyone in a naturalization or cItizenship proceeding 
Oncluding an applicant, declarant, petitioner, or witness) knowingly 
to impersonate another or to use the name of a deceased or fictitious 
person.59 It also penalizes the lmowing and unlawful use or attempted 
use, as sh~wing n.aturalizution OL' citizenship' of ~ny person, of any 
ol'der, certIficate, Judgm('Iit, deel'ee or exemplificatJon, Or copy of any 
such document, :issned to another person or in a fictitious name, c·\ t.o a 
deceased person. 

The first, or false impersonation, offense is not covered in this section 
unless the person, by such impersonation, achmlly obtains natura1iza
tion Or the creation of a record of permanent residence or other 
evidence of naturalization or citizenship. However, in those caseS 
where the impersonation was unsuccessful, the conduct would be 
reachable as an attempt under section 1001. 

18 U.S.C. 1425 punishes by up to five years in prison who~ver lmow
ingly procures 01' attempts to procure', contrary to law, the natnralizu
tion of any person, or documentary evidence of naturalization or of 
citizenship. This statute will be carried forward by this section to the 
extent that the proc1ll'ing is by m(luns of frand. ViThere, however, other 
means such as bribery arc used, the conduct would he covered under 
other provisions of the proposed Code (e.g., section 1351 (Bribery), 
section 1352 (Graft), and section 1357 (Tampering with a. Public 
Servant) . GO 

18 U.S.C. 1015 makes it an offense punishable by up to five years in 
prison to use or attempt to use any certificate of naturalization or 
other documentary evidence of naturalization or citizenship, "know
ing the same to have been pl'ocured by fraud or false evidence ... or 
otherwise unlawfully obtained." This statute also proscribes a variety 
of felonies relating to the making of false statements or denials, which 
win be encompassed in. sections 1341 (Perjury), 1342 (False Swear
ing) , and 1343 (Making a False Statement) . 
3. The Offense 

A. Elements. 
Subsection (a) provides that a person is guilty of an offense if he 

en,gages in either of three proscribed types of activity. 
Paragraph (1) punishes whoever "obtains for any person, by fraud, 

United States naturalization, the creation of a record of permanent 
residence in the United States, or the issuance of any certificate or 
other documentary evidence of United States naturalization or citizen
ship." 

This carries forward, in part, the provisions of 18 U.S.C. 1424 and 
1425. The words "or other documentary evidence" were included to 
insure a wide scope of application as under current Jaw.61 

"" See LatpJ8 v. Unitei/. Sta.teB, 97 F.::W 588 (4th Clr. 1(38). 
00 18 U.S:C. 1425 also prohibita the Issuance to ony person not entitled thereto of any 

evidence of naturalization. cltlzenshlp. or other related documents. This offenSe will lil' 
rovered under the Rub.fpct hl\lln sertloo 174:1 (('rlmlnal TRRnance of a Written Instrnment). 

01 See Dolrm v. Unitecl StateB, 133 F. 440 (8th Clr. 1904), cert. denied, 196 U.S. 636 
(1905) ; compare Unitecl States v. Ai/.ielizZio, 77 F.2d 841 (2d Clr. 1935). 
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Since the statute is written in terms of punishing the obtaining "by" 
fraud, materiality of the fraudulent conduct is clearly implicit. Under 
section 1217, which defines the term "fraud" as including any conduct 
described in section 1301(a) and 1343 (1) (A) Ithrough (E), the provi
sions of section 1345 (b) (2) apply. Those provisions define materiality 
as meaning any falsification, omission, etc., which could have impaired, 
affected, impeded, or otherwise influenced the course, outcome, or 
disposition of the matter in which it was made, or in the case of a 
government record, any falsification, omission, etc., wl1ich could have 
impaired the integrity of the record in question. Materiality in a given 
factual situation IS a question of law for the court. Section 121'7 also 
provides in effect, that the affirmative defense of retraction in section 
1345 ( c) (2) applies here to the extent that conduct described in section 
1343 (a) (1) (A) through (F) is incorporated in this section. This 
affirmative defense is discussed in relation to subchapter E of chaptel' 
13. Section 1217 also defines the term "fraud" as including any con
duct described in section 1301(a) or section 1343(a) (1) (A) through 
(E). 

Paragraph (2) punishes whoever uses any certificate or other docu
mentary evidence of United States naturalIzation or citizenship, or a 
copy or duplicate thereof, that was unlawfully obtained .. 

This carries forward the current prohibitions oi18 U.S.C. 1423 (in 
part), as well as 8 US.C. 1015. Unlike paragraph (1), this offense is 
not limited to fraudulent means but applies to the use of any "unlaw
fully obtained" documentary evidence of United States citizenship or 
naturalization. The term "uses" similarly is intended to cover any pur
pose for which the document may be employed. Thus a person who 
uses an unlawfully obtained certificate of citizenship for identification 
purposes in cashing a check would be equally guilty as a person who 
uses such certificate to gain entry into the United States.62 The 
reason for this breadth of coverage is to protect the integrity of citi
zenship documents so that persons may confidently rely on them. 

Under this paragraph the documents must have been unlawfully 
obtained. Thus, if obtained by bribery, theft, fraud, or extortion, the 
statute would be violated, but the proscription does not extend to the 
use of documents obtained through mistaken issuance by an official. 

Paragraph (3) punishes whoever uses any certificate or other doc
umentary evidence of United States naturalIzation or citizenship that 
was issued to another person, or a copy or duplicate thereof, as show
ing naturalization or citizenship of any person other than the per
son for whom it was lawfully issued. 

This carries forward (in part) the provisions of 18 U.S.C. 1423 and 
1424 and is desi~ed to insure that, once documentary evidence of nat
uralization or CItizenship is lawfully issued, it is not misused by an
other as showing his naturalization or citizenship. 

B. Oulpaoility. 
. The o~e!1se in paragraph (1) consists entire1y of a c~mduct element, 
l.e., ?bta;mmg by frauduJent means for any person Umted States nat
uralIzation or the creatIOn of a record of permanent residence, etc. 
Since no culpability standard is specifically designated, the applicable 

02 In the lntter case. the person, If an ullen, would be guilty nlso of an offeuse under 
section 1211, discussed Bltpra. 

92-019 0 - 77 - pt. 1 - 18 
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state of mind that :rilUst be proved is at least "knowing," i.e., that the 
offender was aware of the nature of his actions.03 

In paragraph (2) the conduct is using a certificate or documentary 
eyidence ~ ~r a coPY or. duplicate ther~o!> of United ~tates ~aturnliza
tlOn or CItIzenshIp. Smce no culpabIhty standard IS specIfically set 
forth, the applicable state of mind is again at least "knowing," so that 
the actor must be proved to have been aware of his use of such a cer
tificate or document. The element that the document or certificate was 
unlawfully obtained is an existing circumstance. Since no culpability 
level is specificalll set forth, the applicable state of mind to be shown 
is at a llllnimum ' reckless," i.e., that the offender was conscious of but 
disregarded the risk that the circumstances existed.6'1 As compared to 
18 U.S.C. 1015, this represents a slight lessening of the scienter re
quirement from the "knowing" standard there required. However, the 
Committee deems the change justified since a person who disregards 
the risk that the document was unlawfully issued, where the disregard 
is a gross deviation from the standard of care that a reasonable person 
would have exercised in the circumstances,65 should be punished for 
his use of it even if he did not "believe" 06 that the document had an 
unlawful origin. 

The analysis of culpability in paragraph (3) is very similar. Thus, 
the conduct is using a certificate or documentary evidence (or a copy 
or duplicate thereoT) of United States naturalIzation or citizenship 
as showing naturalization or citizenship of any person. Since no cul
pability level is specifically prescribed, the applicable state of mind to 
be proved is at least "knowing." The elements that the certificate or 
documentary evidence was issued to another and was used as showing 
naturalization' or citizenship of a person other than the person for 
whom it was lawfully issued are existing circumstances, as to which 
the applicable mental state to be shown is at least "reckless." 
4. Jurisdiotion 

This section contains no subsection settingiorth the circnmstn.nces 
in which Federal jurisdiction attaches. Accordingly, Federal jurisdic
tion is governed by the provisions of section 201 (b) (2). 
5. Grading 

An offensa under this section is graded as a Class E felony (up to 
three years in prison). This is somewhat less than the maximum 
penalty for the equivalent offenses under present Jaw, which carry 11 

maximum five-year prison term. 

SECTION 1210. FRAUDULENTLY ACQTImING OR IMPROPERLY USING A 
PASSPORT 

1. In General 
The purpose of this section is to insure the integrity of passports 

issue~ by t~e United States by making it a felony to fraudulently 
acqUIre or Improperly use such a passport. The seriousness of sl1ch 
COl1~uct arises in part fro!ll the fact that the fraudu1ent acquisition 
or lmproper use of a Umted States passport could lead to embar
rassing international incidents involving the United States. 

Ila See sections 303(b) (1) and 302(b)I(1). 
1>1 See sections 30S(b) (2) and 302(c) (1). 
""See section 302(c)(1). 
60 See section 302 (b) (2). 
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While much of the conduct covered in this section could be reached 
under the section on false statements (section 1343) in the proposed 
Gode, the Committee believes that treating this conduct separately is 
warranted to emphasize the importance of maintaining the integrity 
of this important document. 
~. Pre8ent Federal Law 

Currently, there are several provisions in title 18 which deal with 
passports and ·visas. Some of· the acts proscribed by these provisions 
will be covered by this section, while other such acts will be encom
passed by different provisions of the new Code.61 Other sections or 
parts thereof, currently in title 18, will be transferred as misde
meanors to title 22.68 

18 U.S.C. 1542 punishes by up to five years in prison whoever will
fully and knowingly makes any false statement in an application for a 
passport with intent to induce or secure the issuance of a passport 
under the authority of the United States, either for his own or an
other's use, contrary to the laws regulating the issuance of passports 
or the rules prescribed pursuant to such laws. 

It also punishes whoever willfully and knowingly uses or attempts 
to use, or furnishes to another for use, any passport the issuance of 
which was secured by reason of any false statement. 

The first brunch of this statute relating to the making of false state
ments is primarily carried forward under section 1343 (Making a 
False Statement) of the subject bill, althoug-h such conduct would vio
lato this section if the passport were actually obtained. In addition, if 
the passport were not obtained, the conduct would probably constitute 
an attempt (under section 1001) to violate this section. Furthermore, 
a person who furnished to another for his use a passport that had 
been obtained by false statements would be guilty as an accomplice 
under proposed section 401. 

It has been held under the second branch of 18 U.S.C. 1542 that a 
knowing usc of a passl?ort, whose issuance was obtained by false 
statement, to reenter thlS country was a prohibited "use" and tht.t 
this statute is not limited to use of the passport in foreign lands.69 

61 For example, 18 U.S.C. 1541 makes it.an offense for anyone aeting or claiming to act 
In any office or capacity under the United States to wrongfully issue or verify any passport 
or, being a consular officer. to knowingly Issue or verify such passport to or for any person 
not owing allegiance to the United States. Under the subject bill, such conduct will be 
covered by section 1744 (Criminal Issuance of a Written Instrument). 18 U.S.C. 1543 
makes It an offense to falsely malte, forge, counterfeit, mut1late or alter any passport 
or to use or to furnIsh to another for their use any sucn passport. Conduct violatIng thIs 
provision will now be covered by proposed sections 1741-1743. 18 U.S.C. 1546 makes It 
nn offense to forge, counterfeit, alter or falsely make any Immigrant or nonimmigrant 
vlsn or other entry document or to use. possess or receive such document.. ThIs conduct 
wIll also be covered by sections 1741-1743. In addition, 18 U.S.C. 1546 makes It an offense 

·to possess or sell any Implements designed for counterfeiting such documents. This con
duct will be covered In the subject bll1 by section 1745. Furthermore, 18 U.S.C. 1546 maltes 
It nn offense for a person, when applying for such documents, to personate another or 
make a false statement In his application. Such conduct wlll be covered by seetlons 1343 
(Making False Statements) and 1303 (Impersonating an Otnclal). Finally, 18 U.S.C. 1546 
mnkes It an offense to sell or otherwise dispose of such visa, permit, or other document 
to any person not authorized by law to receive It. Under the proposed Code, a person wh(l 
~ngaged In stich conduct wl11 be guilty under section 401 as an accomplice to It violation 
of section 1211 (a) (3), If the person to whom he gives such document obtains entry Into 
the nnlted Rtntes thereby, or nttpmpts to pnter the UnIted RtateR by using stich document. 
• 53 For exampl~, that pnrt of 18 U.S.C. 1543 which makes It an offense to use any passport 
,-alidly Issued but whIch has become void by the occurrence of any subsequent condition 
Invalltlatlnl; the same, will be transferred to title 22. Likewise, that part of 18 U.S.C. 
154-1 Wllich mnkes it an offense to use a passport in yiolation of the condltIous or restric
tions' contnlned therein or the ruJes prescribed pursuant to thp laws reg-ulntlng the 
Issuanco of passports, wl11 be transferred to title 22. Finally, 18 U.·S.C. 1545, which covers 
safe contluct vIolations, wl1l be transferred to title 22. 

00 See Browder v. United State8, 312 U.S. 335 (1941). 
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However, not every use of a passport is proscribed by this statute. The 
use mus!; be one to which passpollts are customarily put, such as for 
purposes of identification, or be one of those uses in travel which are a 
part of the ordinary incentives for obtaining passports. Thus a use of a 
passport in order to establish citizenship for purposes, e.g., of voting 
would probably not violate this provision. The term "willfully" has 
been construed by the Supreme Court to mean in this context no more 
than that the use was deliberate as opposed to inadvertent; no proof of 
evil motive is requirec1,7Q 

18 U.S.C. 1544 penalizes by up to five years in prison whoever 
"willfully and knowingly uses, or attempts to use, any passport issued 
or designated for the use of another." 71 

Neither the types of uses proscribed by this statute nor the scienter 
requirement have been the subject of judicial analysis. However, it 
seeInS likely that this section would be interpreted in the same manner 
as 18 U.S.C. 1542. 
3. The Offe'l!88 

A. Elements 
Subse6tion (a) provides that a person is guilty of an offense Hile 

(1) obtains the issuance or verification of a United States passport 
by fraud; (2) uses a United States passport, the issuance or verifica
tion of which was unlawfully obtained; or (3) uses a United States 
passport that was issued for the uSe of another person. 

Paragraph (1) in part carries forward the first branch of 18 U.S.C. 
1542, but instead of focusing on the making of a bise statement, pl'O
scribes the result of obtaining a passport. In tllis regard, th9 offense is 
not limited to false statements, but includes "fraud," defined in section 
1217 as Gllcompassing any conduct described in sections 1301(a) and 
1343 (a) (1) (A) through (E). In addition, since the offense is defined 
in terms of the obtaining of a passport by fraud, materiality is plainly 
implicit ·and thus by operation of section 1217 (b), the provisions of 
section 1345 (b) (2) that apply to sectiolll343, appfy also to the offense 
in paragraph (1) of this sectIOn. Those provisions have been discussed 
h1. connection with the previous section in this project.72 

The term "issuance" (and its variant "issued") in this and the follow
ing two paragraphs is intended to embrace not only the original is
suanCe of a passport but also any subsequent renewals thereof. 

Paragraph (2) carrIeS forward the use offense in the second branch 
of 18 U.S.C. 1542 but broadens the crime to include the usc of a pass
port the issuance or verification of which was "unlawfully obtained" 
(as opposed to having been obtained by false statement). lienee, under 
this section, if the issuance or verification was procured by bribery, 
theft, or extortion, the offense herein of using the passport could be 

70 Itl, at 340-342, 
71 The same statute also puuishes whoever wlJlfuIIy aud knowingly furnishes, cUsposes 

of, 01' clclh'crs II passport to IIny person, for use by another than the per~on for whose nse 
It was originally issued nml designed, ThIs offense will be carrIed forward In t1lls pro
pos~d Code yla section 401 (Liability of an Accomplice) as aiding and abcttJng the \lse or 
attemptec1l1He of th(' PIlNR)lOrt. 

72 In adclitioll, section 1211 makes applicable to this oJl'ens{' tile affirmatlYe defense of re
traction ill section 1345 (a) (1) (A) through (F), This defense Is cUsc\lsscd In relation to 
subchapter III of chapter 13, 
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committed. However, if the issuance were the result of n. mistake on 
the part of the issuing official, use of the passport would not violate this 
paragraph.. . 

Par'agraph (3) carries forwn.rd the offense in the Hrst paragraph of 
18 U.S.0.1544 n.nd is designed to insure that once n. passport is properly 
issued to an individual it is not used by someone else. The term "uses': 
in this paragraph is intended to have the same meaning as in the 
preceding paragraph. 
. B. Oul1JaoiUty 

The offense in paragraph (1) consists entirely of a conduct element. 
Since. no culpability standanl is specifically prescribed, the applica
ble state of mind that must be proved is at least "lmowing," i.e., that 
the offender was a ware that he was obtaining the issuance 01' verifica
tion of a United States passport by one of the means included within 
the term "fraud." 73 

In paragraph (2), the conduct is llsing a United States passport. 
Since no culpabihty standard is speciHcaUy designated, the n.pplica
ble state of mind that must be proved is again "knowing," i.e., that 
the offender was aware of his use of such a passport. The element that 
the issuance or verification of the passport was unlawfully obtained 
is an existing circumstance. As no culpability level is specifically set 
forth, the applicable state of mind that must be shown is at least "reck
less," i.e., that the defendant was aware of but disregarded the risk 
that the passport was muawfully obtained.74 

The n.nalysis of culpability for paragraph (3) is similar to that ill 
paragraph (2). Thus, the conduct is using a United States passport 
and the applicable state of mind to be proved is at a minimum "know
ing." The element that the passport was issued for the usc of another 
person is an existing circumstance, as to which the applicable state 
of mind to be shown is at least "reckless." 
4. Jurisdiction 

This section contains no subsection setting forth the cir·cumstances 
in which Federal jurisdiction attaches to the offense. Accordingly, 
by operation of section 201 (b) (2), there is Fedel'Ul jnrisdiction over 
fln offense (lescrihecl in this section if it is committed within the gen
eral 01' special jUl'isdiction of the United States, as defined in sections 
202 and 203. Tn addition there is extraterritorial jurisdiction under 
section 204 over most of the possible offenses involving this section 
(e.g., where the fraudulent obtaining occlH'J'ed outside the United 
States 75 or the offense involved the entry of a person into the United 
States).7G 
.fj. Grading 

An offense under this section is graded as a Olass E felony (np to 
three years in prison). This is somewhat less than the comparable of
fenses under current law, which carry a five year maximum prison 
term. 

73 See sections 303(b) (1) and 302(b) (1). 
7< See sections 303 (b) (2) and 302 (c) (1). 
7. See section 204(c) (5). 
7. Sec section 204 (e) . 

. ------------------~~-~---
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SECTION 1217. GENERAL PROVISIONS FOR SUBCHAPTER n 

This section contains general provisions for this subchapter. The 
til'St part of this section contains definitions of various immigration 
terms such as "alien" and "immigration office!'," which arc speclfied as 
having thc meaning prescribed in 8 U.S.C. 1101, as well as It <lefini
tion of "fraud," which is defined by refcrencc to other sections of this 
proposed Code. Most of these definitions have been alJuded to in the 
discussion of the foregoing sections, and no further discussion is war
l'~tU~ed. The second paFt of this section de~ls with proof of mate
rmhty ancl an. affirmatIve defense of retractIOll of a false statement 
tv the extent that conduct described in section 1343 (a) (1) (A) 
thmugh (F) is an element of an offense in this subchapter. This pro
visi0n has·been discussed in connection with those offenses. Subsec
tion (c) of this seotion makes applicable to the subclmpter the provi
sions of section 289 of the Act of thme 27, 1952 (8 U.S.C. 1359). It is 
designed to preserve intact the current right of American Indi.a.ns h01'11 
in Canada to pass the borders of the United States. 
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CHAPTER 13.-0FFENSES INVOLVING GOVERNMENT 
PROCESSES . 

This ahapter is divided into six subchaptel's. Subchapter A con
cerns general obstructions of government functions; subchapter B 
concerns obstructions of law enfol'cement; subchapter C concerns 
obstruction of justice; subchapter D concerns contempt offenses; sub
chapter E concerns perjury, false statements, 'and related offenses; 
and subchapter F concerns official corruption ,and llltimidation. 

SUBOHAPTER A.-GENERAl. OBSTRUOTIONS OF GOVERNllfENT FUNo'rIONS 

(Sections 1301-1303) 

This subchapter is concerned with three forms of obstruction of 
governmental functions. The scope of the subcl1apter is as broad 
as the range of governmental flllctions, but the obstruction must be 
caused in one of three particular ways to be within the purview of 
this subchapter. Obstructions of government functions in ~eneral 
are made criminal here if the obstructions are engineered by any 
manner of fraud ot' by physical meal1S or if u;ll impersonator purports 
to exercise governmentnl authority. 

Following this subchapter are subchapters covering the specific 
and more familial' forms of obstruction of governmental processes 
that have been made criminal. Considering especia.lly the size of mod
ern goverl]lllent, the prominent role it plays, and its far-reaching, 
effects1 it is vital to impose criminal sanctions to safeguard the in
tegrity of government operations so as ultimately to maintain the 
higl1est degree of public confidence in government. 

SEOTION 1301. OBSTRUOTING A GOVERNllfENT FUNOTION BY FRAUD 

1. In General 
This section creates a new substantive offense, patterned after the 

conspiracy provision in 18 U.S.C. 371, of obstructing a government 
function by defrauding the United States. It is designed to fill a gap in 
existing law by reaching all conduct by which a person intentionally 
obstructs or impairs a government flllction by fraudulent 
means. Unlike other provisions in the proposed Code that covel' 
fraudulent. activity, e.g., section 1734 (Exe~utillga Scheme to 
Defraud) and section 1216 (Fraudulently Acquirmg ... a Pass-

(267) 
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port), the proposed section is not directed at the obtaining of property 
but rather at fraudulent conduet the purpose and effect of which is to 
obstruct a function of the Federn.l Government. 
fJ. Present F edertil Law 

The only comparable provision to proposed section 1301 ill existing 
Federal law is 18 U.S.C. 371, the general conspiracy statute. That 
statute, in addition to making it a crune to conspire to commit any 
substantive offense against the United States/ eontains a separate pro
vision,not tied to any substantive offl'nse, of conspiring "to defraud 
the United States, or any agency thereof in any manner or for any 
purpose." 

This latter provision has boon broadly construed by the courts. The 
principal gloss placed upon it stems from the llOlding in. Haas Y. H en
kel.'.! In that case, the indictment charged that certain speculator::; in 
the cotton market had conspired with an employee of the Depart
ment of Agriculture to obtain information from 1100 as to the state 
of the cotton crop in the country, which ulfo11nation it was the func
tion of the Department to publish in a report. The conspirators were 
alleged to have bribed the employee to obtain this information in ad
vallce of its pUblication, thereby defra.ncling the United States by ob
structing and impairing it in the exercise of its function of "promul
gating fn,}r, impartial and aCCUL'ate reports concerning the cotton 
crop.': 3 The Supreme Court sustailledthe validity of the indictment. 
and the conviction. In commentulg on the fact that the indictment did 
not chaq~'e that thel'e was any pecuniary loss to the United States, the 
Court observed: 4 

But it is not essential that such a conspiracy shall contem
plate a financial loss 01' that one shalll'esult. The statute is 
broad enough in "its terms to include any conspiracy for the 
purpose of Impairing, or obstructing, or defeating the lawful 
function of any department of Government. 

In H ammw1'8cllJlnidt v. United States/ the Court again gave the 
statute an expansive construction, noting that: 

To conspire to defraud the United States means primarily 
to cheat the Government out of property or money, but it also 
means to interfere with 01' obst.ruct one of its la wfnl govern
mental functions by deceit, craft, trickery, or at leas!; by means 
thaI; are dishonest. It is not necessary that the Government 
shall be subjected to property or pecuniary loss by the fraud, 
but only that its legitimate official action and purpose shall be 
defeated by misrepresentation, chicane or the over-reachulg of 
those charged with Cal'ryulg out the governmental ultention. 

In more recent years, the statute has been applied successfully 
in a variety of conte.xts. Fol' example, ill Glas8M' v. United States,G 

1 This nSlwct of the stntllte Is cnrried forwnrd in the proposcd Co!1c in section 100l. 
"216 U.S. 462 (1010). 
"IcZ nt 47S. . 
.• Irl. nt 470. See nlso, to tile snme effect. Uniicrl Statc.~ v. Keitcr, 211 U.S. 370, 387-305 

(1008), where the Court sustnined u. convictiou under this statute involving l\. conspiracy 
to deceh'c the Ulllte!1 Stlltes into permitting the !1efen!1nllt to jlurchnse more coal Inn!1 
thnn he wns entitled to under the lnw, notwitl1stnn!1lng thnt the Unlte!1 States wns paW 
the full purchase price. . 

G 265 U.S. 1S2, 1SS (1024). 
a 315 U.S. 60 (1942). 
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tho Court sustn,ined a r,onviction of assistant United States Attorneys 
assignecl to prosecute holations of the liquor laws who solicited 
bribes from persons either charged or about to be charged with such 
[\,n offense in exchange for unlawfully influencing their cases. By 
sllch conduct the United States was defrauded of its right to be 
honestly and fairly represented in its courts of la,w.7 

In Lutwak v. Ul1ited State8,S the Comt upheld a conspiracy convic
tion under t.his statute involving a sdleme in which yeterans were 
solicited to (lute I' into s])alll marriages with [Lliens in 01'(1<>1' to effect 
their entry into the United States in contravention of the immigra
tion quota system. 

In United /)tate8 v. PeZtz,D the court affirmed the defendant's con
spiracy conviction to defraud the United StateS, where the conspiracy 
was basecl on a. scheme under which he was 'able to profit on stock 
transactiOllfJ through the use of confidential information received frolll 
n,n omployee of the SecUl'ities ancl Exchange Commission as to pend
ing investigatory proceedings against various corporations.10 

In United States v. J ohn~on,l1 the convictions of savings and loan 
officers 'were affirmed where a conspiracy was found between them
selves and a Congressman pursuant to which he improperly sought 
to exert his influence upon the Department of Justice in cOllnection 
with pending indictments.12 

In United Statp8 v. J{Zein,l3 the conspiracy conviction of corporate 
officers was sustained, based on a scheme to 'obstruct the Department 
of the Treasury in its collection of revenue through the use of false 
and inconsistent statements.H 

In Unitecl St(tte8 v. Tho'lnp8on,t5 members of a cotmty council were 
convicted of conspiracy to defraud the United States in the solicita
tion of a kickback from the ar~hitects on a cGunty hospital pl'oject 
which received Federal financing. lo 

In United Sta.te8, v. Le'Vin~on,t1 the def(mdants' conviction was 11 1-

held for conspiracy to defraud the United St"i'p,s based on [L scheme to 
seCllre Fecleralloan guarantees by submitting lIse documents, thereby 
depriviug the United States of the proper aClministmtion of its vet
eran's housing program.1S 

1 See, with respect to the same theme of obstruction of justice by fruuil, UnUm/, States 
v. :Memton, 107 F.2d 834 (2d Cir. 11)31)), cert. denied, 301) U.S. 664 (1040) ; aenelagrmln v. 
Unitel/' Statcs. 64 F.2d 182 (10th Clr. 11)33) ; Ont/y.u> Y. Uniter/' StMes, 81 F.2i1 1105 (5th 
Cll'. 11)36) ; OU1')'lgan v. Ul1itee~ Statcs, 106 F.2d 817 (9th Cir,) cert. denied, 341 U.S. 
86G (1052) .. 

8344 U.S. 604 (1053). 
o 4a3 F.2i1 '11l (2d Cir. 11)70), cert. denied, '.101 U.S, OtH; (1071). 
,. ~'hls case Is similar in motif to IIILa.s V. Henkcl, SllPI'l£ note 2, which also concerned the 

nsc of "Inside" information. 
11 337 F.2r1 180 (4th Clr. 1064), cert. denied. 38ri U.S. il46 (lOGO). 
l!l Other slmilltr prosecutions uncler this hranch of 18 U.S.C. 371 involving legislators 

or th~lr aides include lIfa.1/ Y. Unitcel Stntes, 175 1~.2d 004 (D.C. Cir.), cert. denied, 33S 
U.S. S30 (11)40) ; Unite{/' Sta.tes v. GilTJOlI, 160 l~. SUllll. 442 (M.D. Pa. 1058) ; ancl UnUed 
States V. Eweifl, 316 F. Supp. 1148 (S.D.N.Y. 1070), aff'd, ·141 F.2cl 114 (2d Clr.), cert. 
denlca. 403 U.S. 032 (1971). 

]3 U7 F.211 008 (2c1 Cir. 1957), cert. denied, 355 U.S. 024 (1058). 
14 See nlso Tlniteel Stlltes V. lI[oGuiI'e, P,il1 F.2e1 306 (2e1 Clr., 10(7), cert. denied, 380 

U.S. 1053 (11)68); Unite(l States v. G1tte1'1na, 281 F.2d 742 (2d. Clr.), cert. denied, 364 
U.S. 871 (106.0). 

"366 F,2dl07 (6th CII'.) , cert. denied; 385 U.S. 073 (1006). 
]0 For It slmUor ldckhack prosecution, s~e Hm'low v. Un/tcel Statcs, 301 F.2(1 361 (5th 

Clr.). cert. c1enkd, 371 U.S. '<\14 (1062). 
11405 F.2d W{l (6th Clr. 19(8), cert. denleiJ. 30u U.S. 058 (lOGO). 
18 See also Ilcallt Y. United States, 175 F.2d 878 (10th Clr.), cert. denied, 338 U.S. 

850 (1049) :. Unitcet Statcs v • .t1rlcnnan, 101 F.2d 080 (7th Cir. 1(51), cert. denied, 342 
U.S. 927 (1052). 
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In Dennis y. United States,19 the Court snstained the convictions of 
union officers of a ComnllUlist~affiliated Jabor lUlion for filing false 
affidavits with the National Labor Relations Board in regard to this 
affiliation. As a result, the defendants fraudulently obtained services 
fol' the union from the N.L.R.R.20 Although the def('nflants songht to 
raise a defense that the underlying statute requiring them to indicate 
their COlIDmmist Party membership and affiliation was unconstitu
tional, the Court rejected the defense and stateel the "governing prin
ciple" that: 21 "a claim of unconstit.tltionality will not be heard to 
excuse a voluntary, deLlberate, and calculated course of fraud and 
cleceit. One who elects such a course as a meanS of self-help may not 
escape the conseqnences by uTging that his conduct be excused because 
the statute which he sought to evade is unconstitutional." 

In Baker' Y. United States/2 the defendants were convicteel of con
spiracy to defraud the United States by acquiring, transporting, and 
offering for sale quantities of gold in exce:s of that permitted lInder 
official gold regulations. 

In (!1rley v. United Bta,tes,2,3 the defendants were convicted of con
spiracy to defraud the United States by having one of them imperson
ate the other in taking the civil service examination in order to procure 
a position as a letter carrier . 

.1~s illustrated in part by the cases just described, tJ'e various ways in 
whICh courts ]lave held a government function may be obstructed 
under this statute are virtually endless.24 The courts have, 'however, 
placed limitations on the coverage of 18 U.S.C. 371 when the effect of 
tho defendant's fraudulent activity on the impairment of a government 
flUJction is speculative or attenuated. 

For example, in United State8 v, l{aiser',25 the court held the rela
tionship between a conspiracy to embezzle toll money at a bridge and 
tho obstruction of a governnient function too attenuated to support a 
conviction under 18 U.S.C. €l71 where the only connection with a Fed
eral function was the fact that in the enablIng legislation passed by 
Congress to permit construction of the bridge the hope was expressed 
that, if ever the tolJs collected succeeded in fully paying ror the cost 
of the bridge, the bridge would be toll free.2G 

Courts have also restricted the scone of 18 U.S.C. 371 where the 
means used to obstruct a government f11llction do not partake of fraud 
01' trickery. For example, in H a1rvJ1w'f'8ch?nidt, SUp1'a, the Court re
yersed the cOllvictjOll of the defendant, who had been charged under 
tho statute with urging persons subject to the Draft Act to refuse to 

1·884 U.s. 855,860-864 (1966). 
2<l See also UnitetJ. St'ltes jJ, Pezzatl, 160 11'. Supp, 787 (D. Colo, 1958), 
21 Dennis v, Uniterl States, supra note 19, at 867 . 
.. 279 11'.2(1111 (9th Cir.), cert. denied. 364 U.S. 8~9 (1960). 
"" 130 Fed, 1 (1st Clr.), cert. denied. 195 U.S. 628 (1904). 
,. See also, e,g., Phelps v. TJnlte(~ States, .1.60 11',2d 858 (8th Clr. 1947), cert. clenlec1, R34 

U.S. 860 (1948) (olistructlon of the administration of tir<- rationing: regulations) ; Wallen
stein v. UIIUe(~ ,'{tutes. 25 11'. 2d 70R (3a Clr,), cert. (lOnled, 278 U.S. 608 (1!l2R) lobstructlon 
of function of rel(ulatllllt Intoxlclltinp: Iiqltorl ; Un{h,i< Stlltc,q v. Stonc. 135 ]'.2(1 H!l2 (D. N.J. 
1005) (Impeding rpgul.tion of statutes dealing with the ql1lllity of life pr~se,rvers) ; Green 
\', Un-itcrl ,,{tates. 28 F.2d OOli (Mh Clr. 1028) (obstrnctlon of functiOn of United States In 
acting as trusteio :for tbe Five Civillv.ed Tribes of Oklahoma) ; fJl1itert St(ltC$ v. Soorlc/·. 10 
F. SuPp. 9-14 (W.D. lifo, 1935) (obstruction of regulations as to quaIlllcations for selling 
hoes to the Itovernlllent)' 

'·17'9 F. SUPP. 545 IS,D. Ill. 10'60). . 
'" See also UnitecZ State8 Y. Wall, 157 F. SnIlP. 704 (RD, Pa. 1957) ; UlIitecZ .'>tates v. 

BVB/'s, 73 F.2!1419 (2d Clr. 1934). 
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register for conscription, on the ground that the statute punished only 
obstucting of governmental flUlctions by dishonest means and did not 
extend to "open defiance" of a governmental purpose to enforce its 
laws.21 Similarly, it has been stated that mere failure to disclose taxable 
income would not constitute a means of obstruction prohibited by this 
statute.28 

3. The Ojj'ense 
Seetion (a) of section 1301 provides that a person is guilty of an 

offense if he "intentionally obstructs or impairs a government function 
by defrauding the government through misrepresentation, chicanery, 
trickery, de.ceit, craft, overrreaching, or other dishonest means." 

This section reflects a decision to include in the proposed new Code 
a generic offense plmishing obstruction of a.government function by 
fraud.20 There appears n~ sound reason for the oddity in present law 
that enables such conduct to be punished under 18 U.S.C. 371 op.ly in 
the event of a conspiracy to defraud ·the Unitecl States, but not in cir
clmlstances involving an individual scheme that in fact results in the 
obstruction of a government function. 3o The National Commission, 
while not including in its Fina.l Report a substantive offense of de
frauding th') United States, indicated that this was an appropriate 
alternative if the conclusion were reached that such conduct would not 
adequately be covered by oilIer provisions of the Code.31 By including 
such a provision the Committee insures that there will be an available 
basis for prosecution of such conduct.32 

The conduct proscribed in sedion 1301, obstructing or impair
ing "by defrauding" carries a culpability level of "intentional.)' 
Thus, under the provisions of section 302 (a.) , the prosecution 
must establish that the offender had a conscious objective or desire 
to obstruct or impair a function, and to do so by defrauding 
through one or more dishonest means. Mere awareness of the nature of 
his conduct will not suffice. By the use of the phrase "defrauding 
through misrepresentation, chicanery, trickery deceit, craft, overreach
ing, 01' other dishonest means", the Committee intends to perpetuate 
and endorse the. body of case law, previously discussed with respect to 
18 U.S.C. 371, as to the type of obtsructive conduct that will come 
within the ambit of section 1301,33 Thus the Committee intends that the 
principal use of this section will arise when the thrust of an individ
ual's fraudulent scheme is not to CRuse the government financial loss 
but to interfel'e with the exercise of a legitimate governmental func
tion.a.! The means embraced by the section are designed to earl'y for
ward the broad interpretation of the phrase "defraud . . . in any 
manuel''' in 18 U.S.C. 371 as including any kind of. dishonest activity.35 

ZT Supra. note 5·, at 188-18D . 
.. Un-itcrZ ,~tatc8 v. IOcil', 8ltpm note 13. 
:0 See Hearings, p. 6487. 

• 

ao See rrcarings, pp. 7468-7460, 7487-1488. 
:n. See Final Report, p. 7'1. 
32 ~'he presence of a substantive oJl'ense patterned after 18 U.S.C. 371 enables the exist· 

ing conspiracy (!overage of that statute to be continued in the geueral conspiracy section 
(10021 of the proposed Code. 

33 The additional phrase in 18 U.S.C. 3't! "or for any purpose" is deleted. Since the term 
"intentional" in this section conveys the purposive element required, the motive for which 
a defrauding is done is irrelevant. 

31 See Haas v. HeltlGe~, supra note 2. 
os See Ha1nmcrs()/Lmictt v. Unite{/' States, 8!tpm note 5, at 188. 
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The .element ,that the flllction obstructed or impaired is a 
"government flUlction" is an existing circmnstance. As no culpa
bility standard with respect to this element is specifically designated, 
the state of mind that must be proved is at least "recklessY 36 Thus 
the actor must be shown to have been aware of but disregarded a risk 
that the function he obstructed or impaired by defrauding in any 
mamler was a government function,37 

The term "government function" is not defined in the proposed 
Code.3s However, the Committee intends that it be given an expansive 
cons~ruction, encompassing within it such narrower expressions as 
t,he "administ.ration of law," the "administration of justice," and 
"official proceeding" used elsewhere in this Code. 

The offense mandates that the conduct engaged in shall obstruct 
or impair the government function in question, The term 
"obstructs" has been in the Federal law for decades in. contempt and 
obstruction of justice statutes and has a well established meaning. 
Conceptually, it probably includes the ter1n "impairs." However, be
cause the latter word also recurs in the law, the COlmnittee deems it 
proper to il1cltlde it in order to insure completeness of coverage, in this 
sect,ion and in the parallel section, 1302. It is intended that these terms 
receive a broad interpretation from the courts. 
4. Bar to p1'osecution 

Subsection (b) provides t l1at it is a. bar to prosecution under this 
section that the offense was committed solely for the purpose or dis
seminating information to the public. In one sense, this bar to prose
cution is unnecessary since, if the sole purpose underlying the offense 
was dissemination of information to the public, the actor could not 
also have harbored an intent to obstruct 01' impair a government :func
tion. The provision is includeel, however, in order to underscore the 
Committee's view that this section is not applicable in such sitllations. 
Its inclusion was prompted by the recent, unsuccessful indictment of 
Daniel ElIsberg under 18 U.S.C. 371 in comparable circumstances. 
ivIaking the matter a bar to prosecntion serves the function of permit
ting a pre-trial resolution of the question, rather than compelling the 
defendant to go to trial and raise the issue as a defense. 

It is intended that the dissemination of information to the public 
not be covered by this offense nn1ess the intent of the disclosure is 
to obstruct or impair a govb1'nment function. This intent might be 
demonstrated, for example, by showing that the defendant's purpose 
was to undermine the effectiveness of a government reporting f1)11C
tion, as occurred in If a.a$ v. If enkel, S~lpra. The mere fact that infor
mation was disclosed, of course, woulel not be enough for prosecution 
under this section, even if the disclosure in :fact dis1'upted a govern
ment function, It wonlcl also be necessary to show the intent to impair 
or impede a &:ovemment :function by means of fraud (e.g. deceit, 
chicanery, crart, :false statement, Ol' misrepresentation.) 

For example, if a person (perhaps a public servant) acquired in
formation concerning the tentative decision of an administrative 

3. See section 303 (b) (2). 
:l7 Se!' sectlon 302 (c) (1). 
·'The term "government" is c1efinec1 in section 111. 
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agency, and provided certain interested corporations affected by the 
decision with that information with intent to influence the final deci
sion or to give advantage to those so notified, the person supplying 
that information could be prosecuted under this section. 

If on the other hand, this information were pl'lblished by a news
paper solely to inform the public of the impending agency decision, 
the newspaper could not be prosecuted under this provision because 
the newspaper's conduct consisted only of disClosure of information 
to the public for that purpose unaccompanied by fraud (deceit, chi
canery, etc.) , a necessary element of the offense. 
5. JUIisdiction 

Subsection ( c) provides that there is Federal jurisdiction lmder 
this section if the government function involved is a Federal govern
ment function. Of course, no culpability need be proved as to the 
Federal nature of the function. aD In addition, there is extraterritorial 
jurisdiction over an offense herein if committed. by a national or resi
dent of the United States.-10 

6. Gmdin.q . 
An offense described in this section is a Olass D felony (i.e., up to 

six years in prison). This classification preserves the general plmish
ment level found in 18 U.S.O. 371. 

SECTION 1302. OBSTRUCTING A GOVERNl\IENT FUNCTION BY 
PHYSICAL INTERFERENCE 

1. In General 
This section deals with intentional interference with government 

functions by physical means. As such the section is both narrowly and 
broadly focused. It is comparatively narrow in its limitation to physi
cal means as distinct from other modes of interference, for example, 
fraud as dealt with in the previous section, or ,threat or intimidation 
(see section 1357). However, it is broad in terms of its reach to all 
government functions, as distinguished from a number of more specific 
sections in chapter 13 and elsewhere that are directed at obstruction 
of or interference with only "oflicial proceedings" or a particular form 
of proceeding. See. e.g., perjury (section 1341), obstructing a pro
ceeding by disorderly conduct (section 1334) ,tampering with physical 
evidence (section 1325), and obstructing military recruitment or in
duction (section 1116). As will be evident, the present section in the 
bill, as reported, serves to combine several offenses in current law, 
thereby providing uniformity of grading. The section also contains a 
defense narrowly defining the circumstances in which p'hysicat resis
tanco may be used (i.e., only where the government function. was un
la wful and being carried out in bad faith). 
fJ. Present Fedeml LatW 

A mm1ber of statutes in current law are concerned with various 
aspects of physical obstruction and interference with government 
flmctions, but no single statute deals with the· offense generally . 

.. See section 303 (d) . 
4. See section 204 (c-) (7). Thus, for example. jurisdiction would lie as to a scheme to 

Interfero with or obstruct, by dlshouest means, voter registration abrO!ld or the casting 
of ballots by absentee voters with respect to a Federal election. 
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Among the statutes that presently treat aspects of this subject are 
the following: .., . 

(i) 18 U.S.C. 111. TIns sectIOn forbIds, among other tlungs, 
the forcible opposing, impeding, or resistance of or interference 
with those Federal public servants designated in 18 U.S.C. 1114 
includin~ law enforcement agents, employees of penal 01' c~r-. 
rection Institutions, and jud~es, in the course of their offiClal 
duties. It also contains proVIsions punishing assaults 011 such 
officers. The section carries a maximum penalty of three years in 
prison. If a deadly or dangerous weapon is used, however, the 
maximum penalty is increased to ten years' imprisonment. 

(ii) 18 U.S.C. 1501. This section prohibits the knowing and 
willful obstruction or resistance of or opposition to any United 
States officer serving or executing any court writ or process. The 
offense carries a maximum prison sentence of one year. . 

(iii) 18 U.S.C. 1502. This section makes it illegal for any per
son to obstruct, resist, or impede an extradition agent of the 
United States in the execution of his duties. It too carries a maxi
mum ;penalty of one year in prison. 

(iv) 18 U.S.C. 1509. This section forbids, inter' alia, the use of 
force to prevent, obstruct) impede, or interfere with the due exer
cise of rights or the performance of duties under any court order, 
judgment, or decree. The maximum penalty is imprisonment for 
one year.. . 

(v) 18 U.S.C. 1701. This section punishes with a maximum 
penalty of six months in jail anyone who Imowingly and will
fully obstructs or retards the mail. 

(vi) 18 U.S.C. 2231. This f'iection punishes those who, inter' 
alia, oppose, prevent, impede, or interfere with persons executing 
search warrants. The statute also covers assault on such persons. 
The offense carries a maximum term of three years in prison. 

(vii) 18 U·8.C. 2232.2233. These sections forbid, respectively, 
the destruction, breaking, or. removal of property in order to pre
vent its seizure by any person authorized to make searches and 
seizures (one-year maximum term in prison) and the forcible 
retaking of property' seized by a person authorized to make 
searches 'and seizures (two-year maximum term in prison). 

(viii) 18 U.S.C. 2388. This statute prohibits inter' alia, the 
willful obstruction, at a time when the United States is at Wtu', 
of the recruiting or enlistment service.of the United States. The 
maximum penalty is twenty years in prison. 

(ix) 7 U.S.C. 87b(8). This statute makes it ille~al to forcibly 
reSIst, oppose, impede, intimidate, or interfere WIth official in
spection personnel under the United States Grain Inspection Act. 
The statute carries a penalty of six· months in prison for a first 
conviction and one year in prison for any subsequent conviction. 

The above list of statutes, which is not meant to be exhaustive/1 

illustrates the piecemeal method used by current law to protect O'overn
ment functions from physical obstruction. These statutes are d~ficient 
in that, while numerous, they nonetheless fail to encompass all of the 

<l See, e.g., 18 U.S.C. 231(a) (13): 18 U.·S.C. 1858-l!860: 18 U:S.C. 1164: 21 U.S.C. 
461(c), 675; 26 U.S.C, 721.2(b). 
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types of physical obstruction that may occur, they commingle assaul-, 
tive conduct with other forms of physical obstruction, and they lack 
overall grading consistency. 

Current law also contains a judicial defense of uncertain scope with 
"espect to the right to resist by force an unlawful government func
tion, such as an invalid arrest Or search. In JOM Bad E17c v. United 
States,42 the Court held, in accordance with common law principles, 
that there is a right to resist one's own unlawful arrest by reasonable 
force, at least where the arrest is attempted without a warrant.4B 
More recent Federal decisions, however, have questioned the con
tinuing vitality of the John Bad Elk holding and have narrowed the 
circumstances in which resort to forcible self-help will be deemed 
justifiable. The Second Circuit, in a series of cases under 18 U.S.C. 
111, has held that force may not be used to resist an unlawful arrest, 
whether with or without a warrant, so long as the arrestee knows 
that he is heing arrested by a law enforcement officer.44 Even where 
he does not know the status of the arresting officer, the arrestee, in 
order to prevail, must still show: that he was in a situation where he 
coulc1not ascertain why another was seeking to take him into custody 
and reasonably believed that he was being subject to a hostile attack 
upon his person.45 The Seventh Circuit agrees with these principles 
and has stated that it regards John bad E17c as of "diminished" au
thority.46 The Ninth Circuit, while indicating that it considers the 
principle of John Bad Elk viable within its proper sphere, has re
fused to extend it to the situation where an arrest was only derivatively 
unlawful (as the product of an unlawful search) and no excessive 
force to make the arrest was usedY The Third Circuit has held that 
force may not be used to resist an unlawful search where officers are 
executing a warrant, although leaving: open the question whether an 
invalid, warrantless search may be resisted.48 Additionally, the cases 
make clear that the right to resort to self-help aP1?lies with rare ex
ceptions only where the illegal government action IS directed against 
the defendant personally. Thus, a bystander has no right to mter
vene in the unlawful attempted arres1; of another, even if he does 
not lrnow that law enforcement officers are involved; rather, before 
intervening he must make an effort to iriquire into the nature of the 
attempted arrest and authority of the persons seeking to effect it, 
"unless circumstances make such inquiry impossible or fruitless." 49 
3. The Offense 

Subsection (a) of section 1302 provides that a person is guilty of 
an offense if, "by means of physical interference or obstacle, he inten
tionally obstructs or impairs a government fUllction in fact involving: 
(1) the performance by a public servant of an official duty; (2) the 

"'177 U.S. 529 (1900). 
43 See ulso United States Y. D! Re, 332 U.S. 581. 594 (1948). 
"See United States v. IIelicz61·. '373 I,"2d 241 (2d Clr.) 'cert. denied, '388 U.s. 917 

(10G7); Unite(~ States v. Tllan. 421 F.2d 787 (2d Clr. 1970): United States Y. Beyer, 
426 F.2d 773 (211 Clr. 1970) : Uniteel States v. Martinez. 4G5 ]j'.2d 79 (2d Clr. 1972). . 

'G See United Statos v. Hcliozer, supra note 4! ut 248; Unitcl~ States Y. Martinez, su.pra 
note 44, Ilt 82 . 

•• Un.ite(~ States Y. ,"limon, 409 F.2d 474, 477 (7th Clr), cert. denied, 39G U.S. 829 (19G9). 
"Unitcd States v. MOOI'C, 483 F.2d 1361, 1364-1365 (9th Gir. 1973). 4. Unit cd States Y. Fcrrone, 4'38 F.2d 38<1, '389-309 ('3d Cir.) , cert. denied, 402 U.S. 

1008 (1071) . 
.. Unitel! State8 Y. IIcliozer, supra note 44. Ilt 248-249; see Illso United States v. ViOl!, 

431 F.2d 1037 (10th Clr. 1970), cert. denied, 401 U.S. 918 (1971). 
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performance by an inspector of a specifio duty imposed by a statute, 
or by a regulation, rule, 01' order issued pursuant thereto; (3) the 
delivery ot-mail; or (4:) the exercise of a right, or the p~rforinance of 
a duty, under a court order, judgment, or decree." 

Tlus section is an outgrowth of the view that general statute for
bidding physical obstruction of any government .function is appro
priate. It replaces the scattergun approach of current law with a single 
provision that allows uniform treatment of similar types of conduct. 
Such a statute was recommended by the National Commission 50 and 
the Model Penal Code 51 anci has been enacted by such States as New 
York and Oregon. 52 The new provision has the further advantages of 
allo- 7ing greater consistency in grading and of not treating in one 
stu,tute conduct of physical obstruction and other dissimilar conduct 
often associated with it, such as assaults and threats. 'Where these ad
ditional offenses are present, they may be separately punished under 
the proposed Code, generally either lllder section 135'7 (Tampering 
with a Public Servant) or under the -assault series (section 1611 
et8eq.). • 

The types of government functions ·described in paragraphs (1) 
tlu'ough (4) are meJ.'ely illustrative rather than limiting or exclusive; 
the reason for their presence in the offense is merely to clarify it by 
indicating the basic kinds 01' govc1'llment functions that are pro
tected.53 Thus, paragraph (1) is primarily designed to carry forward 
the scope of present statutes such as 18 U.S.C. 111 and 2231. It would 
cover, among other things, physical interference with a law enforce
ment officer engaged in the prevention, detection, investigation, 01' 
prosecution of au offense, oJ.' with a Secret Service agent performing a 
protective function involving the President. Pamgraph (2) is designed 
to bring forward statutes such as '7 U.S.C, 87b(3) and 21 U.S.C. 461 
( c) . ParagJ.'a ph (3) is intended to perpetuate tIle scope of 1 a ws such as 
1.8 U.S.C. 1701. And paragraph (4) continues the coverage of statutes 
hke 18 U.S.C.1509. . 

The conduct proscribed-obstructhig or impairing a function by 
means of physical interference or oostacle.--carries a culpability level 
of "intentional." Thus, under the provisions of sectio!). 302(a), it must 
be proved that the offender 'had a C0l1scious objective or desire to ob
struct or impair a function and to do so by physical interference or 
obstacle. lViere awareness oJ the effect of his conduct wiUnot suffice.54 
The fact that the function is a "government" Illlctioll is an existing 
circumstance as to which, since no culpability standard is expressly 
stated, the applicable state of mind that must be shown is "reckless." 55 

Thus the actor must be shown to hfwe been aware of but disregarded 
a risk that the function he ob'structed 01' impaired by physical. inter-
ference or obstacle was a government function. 56 • 

The various types of gcvernment functions set forth in snbpam
graphs (1) tl11'ough (4) are preceded by ];he term "in faqt". '1'herefore, 

"" Finnl Report, § 1301. 
"'''fodel PennI Code, § 2421 (P.O.D. 1962). 
02 See McKinney's N.Y, Rev. PennI Law. §"195.05 (1967); Oregon IJnws 1971, eh. 743. 
I~ -

03 By contrast, S.l of the !Hth Congress nnd the Nntlollnl Commission ilid not nttempt 
to categorize or enumerate the generic ldnds of government functions covered. 

0< See Workln¥. Papers. pp. 520-521. 
M See section H03(b) (2). 
r"'Seesectlo1l302(c) (1). 
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by the operation of section 303(a) (1), ~o proof o~ a mental. state is . 
required as to these elements. The CommIttee deems It approprIate and 
consistent with existing case law to require proof of 8(Jiente1' only with 
respect to the general fact that a government function was obotl:ucted 
or impaiI:'ed; it serves no purpose to require proof of any partICular 
state of mind as to the kind of government function obstructed. 57 

. The fact that the government function was a Federal government 
function is not an element of the offense, but merely a basis for Fed
eral jurisdiction. Therefore, no culpability need be proved as to this 
fact . .58 A person may therefore be convicted under this section if the 
evidence establishes, for example, that he intentionally obstructed by 
physical interference the execution O'f a Federal search warrant, even 
if he believed he was obstru~ting a State function rather than a Fed
eral function. 50 

In establishing a requirement that the conduct be engaged in inten
tionally, it is the committee's intention to exclude from punishment 
under this section. such actions as pulling away from an arresting offi
cer at his initial approach or knocking a;way a hand suddenly placed 
on the shoulder to effect an arrest where this type of action amounts 
to a reflex response. 

The offense requires that rtheconduct engaged in should be such 
that it "obstructs or impairs" the government function involved. As 
stated above, the word "obstructs" has been in the Federal law for 
decades in contempt and obstruction of justice statutes and probably 
includes "impairs." However, the la'tter word alsQ L'ecur:=; in the law 
and has been used in various State revisions an.:( the Model Penal 
Code. For these reasons, and to insure completeness of coverage, the 
term "impairs" is induded with the tern1 "obstructs," as is done in the 
panillel section, 130l,60 It is intended that these terms receive a broad 
meaning and interpretation from the courts. 

The section also requires that obstruction or impairment be by 
means of "physical interference or obstacle." 61 This phrase is also 
intended to be given an expansive constructive though limited, 
()f course, to the concept of "physical" means. It should include affirma
tive physical acts such as the barring of a door against a process server) 
(.he .raising of barriers, the destruction of property, the use of a stench 
bomb, or the causing of persistent noise. However, mere verbal efforts 
to obstruct a government function or the failure to take affirmative 
action to facilitate a government function, such as unlocking a door to 
permit an inspect.or to enter, are not covered by the provision.G2 

. Threats that are intended to influence governmeilt actions are pen
alized at a felony level under section 1357 and may, in certain cases. 
constitute menacing under section 1611. Cursing and other forms of 
verbal abuse that do not amount, to threats and that occur' absent any 
physical acts of interference or obstacle may be punishable under such 

.1 See section303(d) (2) . 

.. Cf. Ull/tell States v. Feola, 420 U.S. 671 (1975). 
"" Cf. Unitc(l fit(1tc$ v. JennillU8, 471 F.2d 1310 (2d Cir.) , cert. clenied, 411 U.S. !l35 

(197'3). ' 
tlO Sec Workin!r rapers, pp. 578-57!l. 
61 The term "physlcnl" Is1ntencled to moaify botlr"lnterierence" nn(l "obstncle." 
"'''See D';8tr/ct oj Golumbia v. Little, 339 U:S. 1 (11)50) ; People v. Ga8e, -- N.Y. 2d _.

(ct. App. N.Y. 1!l77). 

92-919 0 - 77 - pl. 1 - I" 
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sections of the Code as a contempt of court (if the verbal abuse in
volves the courts) or as disorderly conduct.6s 

The Committee intends that section 1302(a) (4) cover, for example, 
physical interference with public servants attempting to enforce 
judicial decrees or judgments.M Section 1302, however, is not in
tended to reach problems that arise between civil litigants after a 
judgment is made and collection of a debt is involved unless Federal 
judicial collection procedures are involved. Depending on the factual 
context, it is possible that disputes between litigants could involve 
violations 'of section 1323 (Tampering with a 'Witness Or Informant), 
section 1324 (Retaliation against a Witness or Informant), or the 
statutes involving civil rights offenses and contempt of court. 

The Committee has received and given careful consideration to 
certain criticisms of section 1302. The principal concern as expressed 
by one witness was that "virtually every mass demonstration would, 
at one moment or another, fall within its prohibition. * * * Even an 
influx of cars carrying demonstrators to the chosen site might con
stitute the l'lroscribed felony [misdemeanor]." 65 The Committee has 
concluded that, ;while this concern is genuine, it is without merit and 
ascribes to the section a scope far 'beyond its actual reach. Indeed, 
Professor Archibald Cox, the former Solicitor General and former 
Watergate Special Prosecutor, said: 

~'The ACLU criticism of Section 1302 is, in my opinion, a forced 
and false interpretation which would appear plausible only to one 
determined to find reasons for seeking to defeat the bill." 66 

In. his view, which the Committee endorses and which is clearlJ con
sistent with the language of the offense, an influx of cars carrying 
demonstrators would be a violation only if they were intentionally 
parkeclor driven in such a ,yay as to deliberately' block traffic. Profes
sor Cox concluded that the offense is not subject to attack 011 grounds 
of vagueness 01' overbreadth. 

Thus, conduct such as that involved in picketing or mass demon
strations is not prohibited by this section even if it has the foreseeable 
consequence of obstructing a government flIDction, if such obstruction 
was not an objective of the conduct. 

The offense in a somewhat different form appeared as section 1301 
of both the Study Draft and the Final Report.67 The National Com
lllission proposal in tUrn was based upon a similar offense contained in 
the Model Penal Code.6s 

The Committee has also considered a nUlllber of Supreme Court 
decisions on "physical obstruction': which indicate that section 1302 
is clearly immmle from overbreadth or vagueness attacks. 

In Oameron v. Johnson 69 the Court held that a State statute that 
made it an offense to engage in picketing or mass demollstration in 
snch a manner as to obstruct or unreasonably interfere with free use 
of public streets, sidewalks, or other public ways was not "Void for 

03 Sec sections 1331. 1334. and 1862. 
M Compare 1S U.S.C. 1509 . 
• , Testimony of tbe American Civil Liberties Union. Hearings, np. 9067-68. 
06 Letter to Senator Philln A. Hart •. Tan. 7. 1970, HearingR, p. 0414. 
07 Study Draft, § 1301 ; Final Report, ~ 130!. 
., l\foclpl Penal Cocle. § 241.1 (P.O.D. 1962). 
00 300 U.S. 611 (1968). 
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vag.neness or overbreadth. The Court said that the statute was not 
vague since it "clearly and precisely delineates its reach in words of 
Gommon understanding. * * * It is 'a, precise and narrowly drawn 
regulatory statute * * *.'" 70 Nor was it overbroad, because picketing 
was prohibited only if it "obstructs or lmreasonably interferes" with 
entry to or exit from a public building. Prohibiting such conduct does 
not abridge the exercise of First Amendment rights. 71 Numerous sub
sequent opinions have reaffirmed the view that direct blocking of 
traffic or entry to a building is not protected conduct. In BaoheZlar v. 
111 aryland 72 the court said: 

, "[A conviction] could constitutionally have rested on a finding 
that they [the defendants] sat or Jay across a public sidewalk with 
the intent of fully blocking passage along it, or that they refused 
to obey police commands to stop obstructing the sidewalk in this 
manner and move on." 

And in Ooates v. Oity of Oinoinnati 73 the court stated: 
"[A government] is free to prevent people from blocking side

walks, obstructing traffic, littering streets, committing assaults, or 
engaging in countless other forms of anti-social conduct." 

After reviewing the applicable judicial decisions the Committee 
.is satisfied that no constitutional problem with respect to over breadth 
or vagueness exists in this section. The Committee does not intend, 
nor could this offense be construed, to impair the constitutionally 
protected right to peaceable assembly.H 

4. Defense 
Subsection (b) of section 1302 provides a defense to a prosecution 

under this section when the government function is both (1) "unlaw
ful'·' and (2) "conducted by a public servant who was not acting in 
good faith." The theory behind the defense is that physical resistance 
to an arrest, search, or S0me other function of government is generally 
not justifiable and that disputes as to the legality of such government 
action should ordinarily be taken to the courts. In limiting the circum
stances in which forcible self-help may be used to those where n, public 
servant is acting both illegally and in bad faith, the defense probably 
is more circumscribed than that obtaining under the Federal cases deal
ing with the right to forcibly resist an unlawful arrest or search.75 

However, the scope oHhe defense herein is in accord with the trend of 
modern decisions and State legislatures to restrict the right to resort 
to force or violence as a means of resolving disputes with government.76 

Unlike the situation in former days, the development of legal safe
guards in the Fourth, Fifth, and Fourteenth Amendments, as well as 
the development of statutory remedies, now affords the victim of an 
illegal arrest, search, or intentional tort, realistic and orderly ,alterna-

70ld. at 616 (citation omitted). 
71 ld. at 61.7. 
7·397 U.S. 564,571 (1970) (dictum). 

7:1 402 U,S. 611,14 (1971) (dictum). 
7,' ShuttleRworth v. Oity of Bil·minghan., 394 U.S. 147 (1969) ; Nrlward8 v. South Oaro

lill(/., 372 U.S. 229 (1963) ; Hague v. oro, 307 U.S. 496 (1939). 
"" See .Tohn Bad Elk v. Unitell 'State8. 8tl,pra note 42, and other cases discussed 8f/pr(/.. 
7. As noted in United S·tate8 Y. Heliczer, 81~pra note 44, at '2'46 n:3, the right to 

re&lst an unlawful nrrest has In r~cent yenrs been abolished by statute in Rhode Island. 
New Hampshire. Delaware, nnd California, and by judicial decision in New Jersev. In addi
tion the Model Penal Code and the Uniform Arrest Act each contains a provision curtnil, 
ing the scope of the common law right to use force to resist an unlawful arrest. 
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tives to physical resistance.77 The Committee beli(we~~hat resort to 
such legal means should be required except in the rare circumstl1nce 
where a Federal public servant not only is acting illegally but in evi
dent bad faith. As a practical matter, the Committee considers that. 
bad faith will almost always be negated by a showing that the officer 
was acting pursuant to a warrant or other judicial process,78 However, 
bad faith may be shown by proof that the officer harbored a persona] 
bias against the defendant or that he clearly exceeded the liIDlts of his 
rightful authority, such as by using unreasonable force against the 
person or property of another or ransacking premises in the course of 
a search. In light of the fact that the use of clearly excessive 
force in the performance of a government function is ordinarily 
evidence of bad faith, the Conunittee. has provided, in subsedion (c), 
a proof provision stating that the use by a public servant of "clearly 
excessive force in the performance of a government function" will 
constitute "prima facie eyidellCe that the public servant 'was not acting 
in good faith." Under the definition of "prima facie evidence"'in Rule 
25.1 of the Federal Rules of Criminal Procedure in this biIl, this 
provision will have the effect of requiring the government not only 
to prove lack of bad faith beyond a reasonable doubt but to overcome, 
in thafJ process, the inference of bad faith that normally may be drawn 
from the fad that clearly excessive force was employed. 
5. J urisdiotion 

Federal jurisdiction exists for this offense if the government func
tion is, in fact, a Federal function. This jurisdictional base is broad 
enough to reach. a physical obstruction of a State or local public 
servant who is properly exercising a Federal government function. 
In addition, there is extraterritorial jurisdiction over an offense herein, 
by virtue of section 204:( c) (7). if it is committed by 11 national or 
resident of the United States .. 
G. Grading 

An offense under this section is generally graded as a Class A mis
demeanor (up to one year in prison.), which is consistent with the 
average penalty for this type of offense under current law. If the 
conduct engaged in by the defendant is more sedons and amounts to a 
threa,t, an assault~ or even homicide, proper prosecution will be possible 
either because the public ser\rant involved is specifically covered in the 
jurisdictional sections of those offenses or the conduct is covered by 
means of ancillary jurisdiction,1D 

.An offense undei· this section is graded as an infraction (up to five 
days in prison) if the ph.ysical interference or obstacle (a) is created 
in the course of picketing, or a parade, display, or other demonstra
tion, otherwise protected by rights of free speech or assembly, (b) is 
non-violent, and (c) does 110t significantly obstruct or impair a gov
ernment function. Although it takes the form of a grading reduction, 
this provision has an impOltant substantive effect: to permit most 
non-'violent demonstrations of the type described to go forward until 

77 See Uniteel State8 v. Ferrone, supra note 48. nt 890 ; see also UniteeZ States v. Harris, 
521. F.2d 1089. 1092 (7th GJr. 19751 (leg-nUty of underlyJng lien or assessment not rele
vnnt in prosecution under26 U.:S.C. 7212(b) for forcibly rescuing property seized by I.:R.S.) 

7. See ieZ. 
'I\l See, c.g., section 1621 (Kidnnpping). 
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such time as they actually obstruct or impair a government function. 
This is so by virtue of the limitation of the inchoate offenses described 
in chapter 10-attempt, conspiracy, and solicitation-to "crimes", a 
category of offenses that does not include infractions. Thus, persons 
involved in a planned or impending non-violent demonstration other
wise protected by rights of free speech or assembly, that is designed 
to obstruct or impair a government function, are not liable to arrest 
or prosecution for an attempt, conspiracy or solicitation offense, Ull

less it is shown that a "significant" obstruction or impairment of a gov
ermnent function would have occurred if the offense intended were 
completed. In practical effect, this will mean that non-violent dem
onstrations of the sort described will rarely be subject to interruption 
before their object is achieved. This represents a balance carefully 
considered by the Committee between the legitimate interests in safe
~uarcling our government functions against intentional physical inter
terence and the competing concern that application of the inchoate 
offenses to thwart non-violent demonstrations "otherwise protected" 
by rights of free speech or assembly would have an undesirable chill
ing effect on freedom of expression. Indeed, it may well be that the 
Constitution shields the conduct of non-violent demonstrators 
from governmental intervention before significant actual harm has 
occurred.so 

SECTION 1303. IMPERSONATING AN OFFICIAL 

I. In General and Present Federal Law 
This section consolidates a l1nmber of impersonation statutes in 

chapter 43 of title 18 and carries fOl'wnl'd the view that impersonation 
of Federal officials should be a Federal crime because such impersona
tion harms the effective functioning of the Federal govel'llment by 
creating suspicion of Federal credentials. As stated by.the Supreme 
Court, the purpose of an impersonation statute is "not merely to pro
tect innocent persons from actual loss through reliance on false as
sumptions of Federal authority, but to maintain the general good 
repute and dignity of the service itself." 81 

The most important sections of title 18 dealing with false imperson
ation are 18 U.S.C. 912 and 913, covering public servants, and 18 
U.S.C. 915, covering foreign officials. Other less significant statutes 
in chapter 43 will not be incorporated into this section but instead 
will be embraced within other sections of the proposed Code or trans
ferred to other titles of the United States Code. 

18 U.S.C. 912 contains the basic statute prohibiting the impersona
tion of Federal public servants. It has two distinct prohibitions. First, 
the statute punishes anyone who "falsely assumes or pretends to be 
an officer or employee acting lmder the authority of the United 
States ... , and acts as such." Second, it punishes anyone who "in 
such pretended character demands or obtains any ... thing of value." 
The penalty is imprisonment for up to three years. 

The first part of the statute states the offense carried forward in this 
section and relates to those impersonations which are most injurious 

80 S~e 1Va8Mnoton jJ[obilizatiol~ (/om.mittc6 \'. OulUnfL116, -- F.2<1 -- (D.C. Cir. 1977). 
81 Un'/tell State8 v. Banlow, 239 U.S. 74.80 (1915). 



Section 1303. 282 

to the government in that the im1?ersonator does an act related to his 
pretended capacity. Although orIginally enacted to prohibit frauds 
on the government by those claiming to be entitled to Federal pen
sions,~2 'this provision has mainly been used for prosecutions in which 
victims other than the government have been the subject of the im
personation, for example, a case where a telegram was sent in the 
name of a United States Senator to the warden of a State penitentiary 
ordering a stay of execution,s3 and a case involving the defrauc1-
ing of private persons by one acting in the guise of a United States 
Congl'essman.S4 The kinds of impersonation cases under this branch 
of the statute most common today involve private investigators, claims 
adjusters, debt collectors, and the like who impersonate F.B.I. agents 
or other Federal investigators in order to obtain information or 
access to private files wMch would otherwise not be made available.85 

Originally, 18 U.S.C. 912 contained a requirement of "intent to 
defraud" applicable to both branches of the statute. In United State8 
V. Lepowitoh,86 however, the Supr€me Court, interpreted this lan
guage, in connection with a prosecution under the first (Le. "acts as 
sucIi") branch, to mean only that the offender "by artifice alld deceit, 
sought to cause the deceived person to follow some course he would not 
have pursued but for the deceitful conduct." 87 In the 1948 revision of 
title 18, the revisers deleted the "intent to defraud" language as to both 
branches of the statute, indicating that the Lepowitoh decision had 
rendered it meaningless. Although the law today remains relatively 
clear that a specific intent to defraud is not an eiement of the offense 
lUlder the first branch of the statute,8B a split in judicial authority has 
developed over whether the requirement should be read back into 
the second branch.s9 

The critical point about the second branch of 18 U.S.C. 912 is that 
it is essentially a form of theft (Le., "demands or obtains any ... 
thing of value"), Accordingly, rather than retain this offense in this 
section or subchapter, the Committee 'has determined to cover the 
conduct proscribed in the second branch hy means of It jurisdictional 
base in the theft section (section 1731 (c) (4) ) .90 

The Committee believes that when a person impersonates a public 
servant or a foreign official and thereby obtains property of another 
by fraudulent means with intent to deprive the holder of it, then the 
offense is, in essence, theft and should be treated as such. This treat
ment of the second part of 18 U.S.C. 912 permits prosecution when 
a theft is attempted or accomplished by means of an impersonation 
and is in accord with the Fifth Circuit decision that read a specific 
intent to defraud back into the currentstatute.91 

52 See Pierce v. United States, 314 U.S. 306,307 (1941). 
83 See Thomas V. United StateR, 213 F.2d 30 (9th Cir. 1954) . 
• , See Lamal' \'. United States, 241 U.S. 103 (1916). 
8!l See Working Papers, p. 730; see also United States v. Lepolvit.ch, 318 U.S. 702 (1943). 
"" Sltpra note 85. 
r<1 Id. at 704. 
88 See United States v. Mitman, 459 F.2d 451 (9th Cir.), cert. denied, 400 U.S. 863 

(1972). In Uniterl States v. Randolph, 400 F.2d 367 (>5th ·Clr. 19'12), howe\'er. the Fifth 
Circuit hehl that an Indictmellt 'under thc first branch of 18 U.S.C. 912 must allege eltller 
an intent to defraud or the purpose for the false pel·snnation. 

8. Compare Honea v. Uniterl States, 344 F.2d 798 (5th Cir. 1905). with Uniter/. Statc8 
,., Gllt711'ie, '387 F.'2d '569 (4th ICir. 1907), cert. denied, '392 U.S. 927 (1968). 

00 Thc National Commission, by contrast, included both branche~ of 18 U,S.C. !J12 in Its 
prol)osed false impersonation provision. ,See Flnnl Report; § 1381. 

91 Honea Y. United StateB, 81/pm note 89. ' 
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18 U.S.C. 913 makes it an offense punishable by up to three years 
in prison for any person to "falsely represent himself" as an officer, 
agent, or employee of the United States "and in such assumed char
acter" to arre;:,i; or detain any person or to search any person, building 
or other property of any person. There have been very few prosecu
tions under this statute, apparently because the conduct is also cov-
ered under the first part of 18 U.S.C. 912. . 

18 U.S.C. 915 punishes by up to ten years in prison whoever, "with 
intent to defraud within the United States, falsely assumes or pre-

. tends to be a diplomatic, consular or other official of a foreign govern
ment duly accredited as such to the United States and acts as such, 
or in such pretended character, demands or obtains or attempts to 
obtain any ... thing of value." This statute is drafted along lines 
parallel to 18 U.S.C. 912 and therefore, for the reasons discussed in 
connection with that provision, the second branch of 18 U.S.C. 915 is 
also excised from coverage under this section and is carried forward 
by establishing a jurisdictional base in the theft offense (section 1731 
(c) (4)). 18 U.S.C. 915 was initially enacted in 1917 during World 
"'Val' I to punish acts of interference w.lth the foreign relations, 
the neutrality, and the foreign commerce of the United States and 
to punish espionage. Its ten-year grading provision, which is consid
erably higher than that under 18 U.S.C. 912, probably reflects its 
purpose to assist in preventing espionage.92 

Since there have been no cases interpreting the scienter require
ments of section 915, it is unclear whether the phrase "intent to de
fraud" has the meaning given to those words in 18 U.S.C. 912 in 
United, States v. Lepowitch, supra. Because of the specificity of the 
kinds of foreign officials covered, there is also some doubt whether the 
statute would apply to impersonation of a United Nations official 01' 

an officer ofthe Organization of American States.93 

Chapter 43 of title 18 also contains other false impersonation stat
utes which are not covered in this section. 
. 18 U.S.C. 911 punishes by up to three years in prison whoever 
"falsely and willfully represents himself to be a citizen of the United 
States." The additional culpability term "willfully" in this section 
has been construed to require only that the misrepresentation con
cerning citizenship be voluntarily and deliberately made and not to 
reqnire a fraudulent purpose.D4 

proposed Code as to misrepresentation of United States citizenship in 
governmental matters by means of the jurisdictional subsection in the 
false statement statute (section 1343 ( c)) and in other respects by 
transfer to title 8. 

18 U.S.C. 914 punishes by up to five years in prison whoever 
"faIflely personates any true and lawful holder of any ... debt due 
from the United States, and, under color of such false personation," 
receives or endeavors to receive money. This is essentially a theft pro
vision and is covered by a jurisdictional base in the theft section. 
(section 1731 (c) (12)). 

O' See Working Papers, pp. 733-734. 
0.1 cr. Workin.1!' Papers, p. 734. 
01 See ChoU) Biny Keto Y. Ullite(~ State8, 248 F.2d 466 (9th Clr.), cert. denied, 355 U.S. 

889 (1057) ; United States Y. Franklin., 188 F.2c1182 (7th Cir. 1951). 
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18 U.S.C. 916 punishes by a maximum of six months in prison 
whoever "falsely and with intent to defraud" 00 impersonates [I,4-H 
Club member or agent. This section is preserved by transferring it 
to title 7 of the United States Code. . 

18 U.S.C. 917 punishes by imprisonment for up to one year who
ever, within the United States, falsely or fraudently holds himself 
out as 01' represents or pretends himself to be a member of or an a~ent 
for the American National Red Cross, for the purpose of solicitmg, 
collecting, 01' receiving money or material. This section is also pre-
served by transferring it to tltle 36 of the United States Code. ' 

Other im1?ersonation statutes not in chapter 43 include 18 U.S.C. 
1424, proscrIbing impersonation in any citizenship 01' naturalization 
proceeding, and 18 U.S.C. 1546, punishing impersonation in obtaining 
visas or other documents required for entry lllto the United States.DU 

The coverage of these statutes will be carried forward in part by the 
perjury and false statements provisions of this chapter (sections 1341-
1343), as well as by sections ]215 and 1216, which penalize, inte1' alia, 
the fraudulent acquisition of naturalization, documentary evidence of 
United States natumlization or citizenship, or a United States 
passport. 
2. The Offense 

A. Element8 
Subsection (a) of section 1303 provides that a person is guilty of 

an offense if he "pretends to be a public serv.ant or a foreign official 
and purports to exercise the authority of such public servant or for
eign official." 

This section is designed to presene the basic offense in the first 
part of 18 U.S.C. 1)12 and 915, albeit in somewhat refined form. Thus 
the offense here has two essential elements: first, the defendant must 
pretend to be a public servant or a foreign offiCial; and second, he must 
purport to exercise the authority of the impersonated servant or 
official. 

The modifier "falsely" which appearsin 18 U.S.C. 1)12 before the 
word "pretends" has been deleted as redundant, because the concept of 
a pretension or impersonation inherently contains the idea of falsity. 
Retaining the adjective might also ~ead to the el'l'oneous conclusioll 
that some additional culpability element, e.g., evil motive, ,vhich is 
not part of existing law and is not intended to" be incorporated under 
this section, is required.07 

The committee has also replaced the "acts as such"·language of 18 
U.S.C. 912 and 915 with the phrase "purports to exel'cis~ the authority 
of such public servant or foreign official." This latter language, while 
lengthier, is believed to be a clearer expression of the prohibited 
conduct. 

"" TIle "intent to defraud" requirement has not been interpreted . 
•• The court in United States v. Oarrillo-Oolmellero, 523 F.2d 1279 (5th Cir. 1975) 

adopted an interpretation of. the latter statute as e"ten(ling to It case of false perSoUlttion 
in app1ylng for aumlsslon to the United Sates, although no entry-type document was 
involved . 

• 7Compare Ul1itelZ f:{tate8 v. Achtnel', 144 F.2d 49,52 (2<1 Cir. 1944). where the court 
used the inclusion of the term "falsely" in 18 U.S.C. 911 to restrlct the statute's appIl 
cation to instances where the false representation of citizenship was in respons~ to an 
InquIry by one having a right to Inquire about or adequate reason for ascertaining It 
def~ndant's citizenship. 

, 
._------_ .. _-------------- -~-----
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Thus it should be evident that once the actor 'has pretended to be' ~ 
public servant or foreigl1 official, the crime becomes complete upon. ~j~ 
engaging in any conduct which is an exercise of the pretended per
son's authority. It is not necessary that the conduot be successful-only 
that it occur. For instance, a person who, after pr{!,tending to be an 
F.RI. agent, flashes a badge in order to try to gain access to premises 
violates the statute by showing the badge after pretending to be ail 
agent. It matters not whether he actually succeeds in gaining entrance. 
The word "purports" in lieu of "acts" is intended to make this 
concept apparent. As is current law, some conduct or action independ
ent of the impersonation itself is required for a violation of this section. 

The test of this independent conduct or action is whethe),' or not it is 
designed to exercise the authority, capacity, or d.uty of the person 
impersonated. In discussing a predecessor statute to 18 U.S.C. 912, the 
Supreme Court stated that the requirement of an act beyond the mere 
pretense "means no more than to assume to act in the pretended char
acter. It requires something beyond the false pretense with intent to 
defraud; there must be some act in keeping with the pretense." 98 

Although an intent to defraud has been eliminated from current 18 
U.S.C. 912 and from this section, each does or will require "some act 
in keeping with the pretense." The acts which have been held to satisfy 
this requirement, and which will also suffice under section 1303, include 
attempting to elicit from one person information concerning the w here
abouts of another,"9 wearing firearms, 100 and attempting to stay an 
execution.101 The act or conduct involved must to some extent be apart 
from the pretense itself. For example, stating that one is an F.B.I. 
agent alone would be insufficient. However, making that statement and 
thereupon entering premises in order to search, or attempting to effect 
an arrest, would be sufficient. In one case involving an impersonation 
of an Internal Revenue agent and an attempt, in ~hat pretended capac
ity, to locate the address of a former tenant from a landlord, the court 
upheld the conviction and stated that an indictment under 18 U.S.C. 
912 would be valid if it "states that the defendant engaged in doing 
something which is not the pretended 'capacity." 102 This should remain 
the test lUlder section 1303.103 

The classes of persons covered are "public servants" and "foreign 
officials." The former term is broadly defined in section 111 and is in
tended to reach all conceivable impersonations that are injurious to the 
authority or 'Credibility of Federal credentia1s.10,t The definition is also 
designed to cover the situation of one public servant impersonating 
another,as does current 1aw.105 It should be noted that the definition of 

os United States v. Barnow, supm note 8i, at 77 . 
.. United States v. Lepotbitch, 8up"a note 85. 
100 United. States Y. Huntilton, 276 F.2d 96 (7th Clr. 1960). 
101 Thomas V. UnitelL State8, slIp"a note 83. 
102 UlIitell States Y. Hm·t7L, 28~F. Supp. 425 (W.D. Okla. 1968). 
103 Thus, situations where a person impersonates a pubUc servant or foreign official 

s'lleJy to enhance his status, e,g., for the purpose of obtaining a job, credit, or cashing a 
check. wlll not. be covered under this section. Ree U11 ite!. States V. G'rewe, 242 F. Supp. 
826 (W.D. Mo. 1965) ; United. States Y. York, 202 F. SuPp. 275 (E. D .Va. 11902). Compare 
Unitell Sta.tes v. Etlleridge, 512 F .. 2d 1249 ('2d 'CIr. 1975) (sustaining n. 'conviction where 
the defendant, while impersonating a member oC the army, obtained a loan by virtue of his 
purp'orted Ilrmy status). Where credit is sought, such conduct may amount ,to a violation 
of the false statement section (1'343). if !l natlonnl credit institution is involved. 

'0' Note thnt impersonation of a former public servant Is not covered, whereas theft by 
imllel'sollation of such n. former public s(>n'nnt is proscribed. See section :1731(0) (4). 

100 See R1t88en v. United Stateil, 27i F. 684 (9th Cir. 1921). 
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"public servant" in section 111 includes persons who act "for or on 
behalf of a governm~nt." The term "¥c0vernment" is also specifically 
defined in section 111 to encompass a 'government agency," which in 
turn is defined to include a department, independent establishment, 
commission, administration, authority, board, and bureau, as well as n 
"corporation or other legal entity established by, and subject to control 
by, a government or governments for the execution of a governmental 
or intergovernmental program." This clearly includes such entities as 
the Tennessee Valley Authority, impersonation of the employees of 
which an early Supreme Court decision held was outside the scope of 
18 U.S.C. 912.106 

With respect to foreign officials, the rationale for continuing the 
protection in current 18 U.S.C. 915 for acts of impersonation concern
mg them was clearly set forth by the Deputy Director of the National 
Commission, as follows: 107 

, . 
Maintenance of good foreign relations is a matter of exclu

sive Federal concern, and probably should not depend upon 
the ability or discretion of local law enforcement officials. 
Fo:reign governments should be able to look to the Federal 
government, rather than to the States for protection of the 
good repute of their officials, and hold the Federal government 
'accountable for lax enforcement. Moreover, protection or· the 
credentials of foreign officials in this country provides a basis 
for obtaining protection of credentials of Federal officials 
abroad. 

The term "foreign official" is defined in section 111 to mean n 
'Iforeign dignitary" (a term also defined in section 111) or a person of 
foreign nationality "duly notified to the United States as an officer 01' 
employee of a foreign power," which includes a "government" or an 
"international organization." The latter term is also defined in section 
111 with reference to the International Organizations Immunities Act 
(22 U.S.C. 288) and will include such organizations as the United 
No,tions and the Organization of American States. The definition of 
"foreign official" generally parallels the recently enacted definition set 
forth in 18 U.S.C. 1116 in connection with the protection of foreign 
officials from'murder and manslaughter, except that impersonation of 
family members of foreign officials-which is not covered in 18 U.S.C. 
915-is similarly excluded from the scope of this section. 

B. OuZpability 
TIle conduct in tLls section is pretending to be a public servant or 

It foreign official 1111d purporting to exercise the authority. of such 
servant or official. Since no culpability standard is specifically desig· 
nated, the applicable state of mind that must be proved is, at n 
minimum, "knowing," i.e., that the offender was aware tl1at he was 
pretending to be a pubHc servant or foreign official and was aware that 
he was purporting to exercise the authority of such person. lOS Thus, it 
would not be a crime for a person to pretend to be another who hap
pened to be a public servant or foreign official if the defendant was 
not aware of that person's status. 

"'" See Pieroc v. United ,Statcl!, 8l1pra.note 8Z. TllC Pic/'ce hoWlng wag In effect reversed 
by the definition of "agency" In tho 1048 title 18 revision. See 18 U.S.C. 6. 

11)7 See Working Papers. p. 734. 
108 See sections 303(b) (1) and 302(b) (1). 

'I 
I 
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3. Defense Precluded 

Section 1303. 
Section 1311. 

Subsection (b) provides that it is not a defense to a prosecutio:i1 
under this section thnt the pretended capacity did not exist or that 
the pretended authority could not legally or otherwise have been 
exercised or conferred. .. 

This codifies existing judicial interpretations of 18 U.S.C. 912/00 

and is derived from the recommendations of the National Commis
sion.no The need for the word "conferred" is to cover the situation 
of a ,Person not pretending to be someone other than himself but 
claimmg to have Federa} authority for what he is doing. 
4. Jurisdiction 

There is Federal jurisdiction over an offense under this section in 
two circumstances. . 

Tho first is if the pretended capacity or authority is that of a 
Federal public servant. The latter term is defined in section 111 (see 
"public servant"), inter alia, to exclude a District of Columbia public 
servant. Because of the potential seriousness of the impersonation 
of a Federal public servant, extraterritorial jurisdiction IS provided 
for this offense when committed abroad.ill 

The second circumstance occurs when the pretended capacity or 
authority is that of a foreign official and the offense is committed with
in the ~eneral or special jurisdiction of the United States. These areas 
are denned in sections 202 and 203 respectively. In essence they include 
any State, Federal enclave, location on the high seas, and certain 
aircraft while in flight. 
5. Grading 

An offense under this section is graded as a Class E felony (up to 
three years in prison). This is identical to the maximum penalty 
afforded by current law in 18 U.S.C. m2. The ten-year penalty allowed 
under 18 U.S.C. 915 for imversonating a foreign official is deemed too 
high. The National CommIssion proposed reducing the offense to a 
misdemeanor. However, in view of the gravity of the damage to 
United States interests which may result from offenses of this kind. 
the Committee believes that felony treatment is warranted. 

SunCiIAPTER B.-OBSTRUCTIONS OF LAW ENFORCEMENT 

(Sections 1311-1315) 

The offenses included within this subchapter are: Hindering Law 
Enforcement (section 1311) ; Bail Jumping (section 1312) ; Escape 
(section 1313) ; Providing or Possessing Contraband in a Prison (sec
tion 1314) ; and Flight to Avoid Prosecution or Appearance as a Wit-

100 See e.g., United States v. Barnow, supra note 81, nt 76-77 i Thomas v. United Sta.tes, 
Bltpra note 83~ .ElUott v. Hudspeth 110 F.2d .389 (10th Cir. 1940) ; Oaru8o v. United 

l'ltates, 414 F.2r1 225 mtll elr. 1969). 
110 See Finnl Report, § 1381 (2) . 
III See section 204(c) (6). 
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ness (sectien 1315). The cemmen thread running threughout these 
sectiens is the obstructien .of law enforcement enorts that results frem 
the J?rehibited conduct. 

Hmdering law enfercement is the traditional accessory after the fact 
.offense. It prohibits interference with law enforcement efforts te 
apprehend and punish other offenders .or to recover the proceeds of 
the crime. Sections 1312-1314 come into play after the offender ·has 
been apprehended. Section 1312 makes it a crime to jump bail. Section 
1313 prohibits escape from official detention facilities. Linked te 
escape, section 1314: makes it unlawful te provide or possess items that 
could be used to escape; but beyend that, it 'prehibIts the making .or 
possession of certain items, the use of which m a prison could thwart . 
.order, discipline, and safety. Sectien 1315 completes the series of ob
struction .of law enforcement offenses. It makes it unlawful te flee a 
State or local jurisdiction with intent to avoid prosecution .or giving 
testimony. . 

SECTION 1311. mNDERING LAW ENFeRCEMENT 

1. In General 
Section 1311 is designed to proscribe conduct that assists others 

either te avoid apprehension or prosecution or te profit from the fruits 
of their crimes. These offenses are distinguishable from some ether 
forms of prohibited conduct that would aid the offender, such as 
tampering with witnesses or jurors, because the offenses in this sub
chapter are directed solely at the aider.1 Subsection (a) (1) combines 
several sections of current law dealing with the common law notions 
of accessories-after-the-fact and misprison of felony. In general, it is 
intended primarily to prevent obstruction of law enforcement efforts 
to apprehend and punish another offender. 

Subsection (a) (2) prohibits, as a for.m of an accessory .offense, aiding 
.the consummation of a crime. It is intended to reach acts that do not 
amount to .obstructions of justice or the receipt of stolen property as 
such, but instead involve assisting other persons in carrying out an 
unlawful project or otherwise profiting from a crime. Examples of 
the conduct that this section would reach include acting as a custodian 
for the proceeds of a theft or robbery until the culprits can meet and 
split up the spoils, fencing marked ransom money, or helping a thief 
to collect a reward for the return of stolen property. Other conduct 
that this offense would prohi:bit includes activities of so-called front
men for organized criminals who invest illegally obtained funds in 
legitimate businesses and thus "launder" the fruits of crime; fencing 
.of stolen property where actual receipt of the property calmot ,be 
established; and purchasing of property at an extremely low price, 
e.g., a,.cquiring treasury bills at a half their face value, where the person 
does not know the details of the crime but is aware of and disregards 
a risk that the J,Jroperty has been illegally obtained. 
!E. Present F edeml La10 

In existing law, there are eight statutes dealing with the type .of 
accessorial conduct covered by section 1311. Six: of these are consoli
dated in subsection (a) (1) of section 1311: 

10ffenses snch as tampering with witnesses or jurors are discussed In the next sub-
chapter. . 
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(i) 18 U.S.C. 3. This statute declares that any person who, 
knowing that a Federal offense has been committed, "receives, 
relieves, comforts, or assists the offender" for the purpose of hin
dering or preventing his apprehension, trial, or punishment, is 
"an accessory after the fact." It is the basic title 18 accessory-after
the-fact statute. Offenders are punished generally at one-half of 
the maximum penalty for the underlying offense. 

(ii) 18 U.S.C. 4. This section is entitled "misprision of felony." 
It provides that any person who has knowledge of the actual 
commission of a Federal felony and who conceals it and does not 
make his knowledge known to the authorities is guilty of an of
.fense and can be imprisoned for a maximum of three years.2 The 
section has been interpreted to require affirmative acts of con
cealment a such as concealment of evidence or harboring the 
offender. Mere failure to report a known felon is insufficient for 
a conviction. As such, 18 U.S.C. 4 is probably covered to a large 
extent by the language in 18 U.S.C. 3 relating to assisting the 
offender. 

(iii) 18 U.S.C. 1071. This offense covers acts of harboring or 
concealing an offender after an arrest warrant has issued so as to 
prevent the offender's discovery and arrest. The harborer under 
this section must know that the arrest warrant has issued. If tho 
underlying offense charged is a felony, violation of section 1071 
carries a maximum penalty of five years in prison; if it is a mis
demeanor, violation of section 1071 carries a maximum penalty of 
one year in prison. 

(iv) 18 U.S.C. 1072. This section deals with the specific situa
tion of "willfully" harboring or concealing an escaped ]'ederal 
prisoner. It carnes it maximum penalty of three years in prison. 

(v) 18 U.S.C. 792. This offense is a specialized accessory after 
the fact statute dealing with national security offenses. It bars 
the harboring or concealing of a person who the actor knows, "or 
has reasonable grounds to believe," has committed, or is about to 
commit, an offense under 18 U.S.C. 793 (Gathering, transmitting, 
or losing defense informfl,tion) or 18 U.S.C. 794 (Gathering or 
delivering defense information to aid foreign government). .A. 
violation of 18 U.S.C. 792 carries a maximum penalty of ten 
years in prison. 

(vi) 18 U.S.C. 2382. This section is entitled "misprision of trea
son." Its reach is much the same as that of 18 U.S.C. 4 except 
that it is limited to concealment and knowledge of treason against 
the United States where such act is by one owing allegiance to 
the United States. It carries a maximum penalty of seven years 
in prison. 

It is quite clear that while these six statutes deal basically with the 
same offense of harboring, concealing, or assisting a Federal offender, 
penalties and requirements of proof are treated disparately and in
consistently. Subsec~ion (a) (1) of section 1311 elimmates the anom-

2 It has been 11eld that the Fifth Amendment privilege against compulsory self-Incrimi
nation shields an lndiyldual from prosecution under ,this section, however, If he was 
sImultaneously Involved In crIminal conduct linked to the concealed crime. United Stute8 
\'. Kllh, ,541 F.2d 672 (7th Clr. 1976) : United State8 y. Ki'tf/, 402 F.2d 694 (9th Clr. 1968). 

3 See Neal v. United State8, 102 F:2d 643 (8th Clr. 19'39), cert. dealed, '312 U.S. 679 
(1941). 
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alies and overlap and consolidates the six offenses into one provision 
with uniform elements and grading.4 . 

Subsection (a) (2) of section 1311, which constitutes a general pro
vision barJ;ing the assistance of another in profiting from the pro
ceeds of a crime, is novel to current law not in its approach but in its 
scope. There are two statutes presently in title 18 that reach specific 
instances of the kind of conduct proscrjh'ld by subsection (a) (2). 
First, 18 U.S.C. 1202 prohibits any person ti'om receiving, possessing, 
or disposing of any money or property that has been at any time 
delivered as 1;'ansom or reward for a Indnapping if the actor knew 
that the proceeds had been used for such ransom or re,vard. A viola
tion of 18 U.S.C. 1202 carries a maximum penalty of ten years in 
prison. Second, 18 U.S.C. 2113 ( c) prohibits, inteT alia, any person 
from receiving, possessing, bartering, selling, or disposing of any 
property knowing the same to have been stolen from a bank. The 
maximum sentence is the same as that for 18 U.S.C. 1202. 

As is evident from the face of the statutes, both are narrow in scope. 
Subsection (0.) (2) would replace these specific provisions and extend 
the prohibition against assisting another in profiting from the pro
ceeds of a crime to all situations in which the Federal government 
had jurisdiction over the crime committed by the other person. 
". The Offense 

The offense subsection of section 1311 is divided into two para
graphs in order to reach different types of acts which obstruct law 
enforcement efforts. The first paragraph proscribes conduct that hind
ers efforts to apprehend and punish another offender. The second 
paragraph punishes conduct that aids another in secreting, disguis
mg, or converting the proceeds of a crime or otherwise profiting from 
n crime of another. In each case, the offense involves conduct that 
takes place after an offense has been committed by another person or 
after acts that have given rise to criminal charges. 

A. Hindermg eff01'ts to apprehend and punish offenders 

As noted, the hindering offense, ~roposed in subsection (a) (1) con
solidates those aspects of existing 'assistance" provisions whi.ch pro
hibit interference with law enforcement efforts to apprehend and 
convict an offender. It goes beyond the general accessory-after-the
fact statutes (18 U.S.C. 3 and 4), however, by imposing criminal 
liability regardless of whether the offense was actually committed. 
This is in accord with recent revisions 5 and embraces the same no
tion contained in the offense of harboring when an arrest warrant has 
been issued (18 U.S.C. 1071). As explained in the Working Papers, 

• other offenses of a similar nature that exist In current law are bandIed separately In 
the Code. One, 8 U.S.C. 1324(a) (3), deals with harboring certain -aliens. It Is treated 
separately In sectlon 1213 because of detalled grading requirements and the need to refer 
to title 8 of the United StateR Corle for the definition of speCific terms such as "allen" 
and the like. The second, 18 U.S.C. 757. whicll deals with harboring an escaped prisoner 
of war or an escaped enemy allen is covered in section 1117 because of differing offense 
elements. Finally, 18 U.S.C. 1381 which, Inter aUa, punishes by np to three years In 
prison any person who "harbors. conceals. protects. or assists" a person who has deserted 
from the armed forces of the United states, Is treated In section 1116 because of its more 
logical relationship to the military offenses contained In chapter 11. 

o See, e.g .. Final Report, § 1303; Working Papers, p. 531; Model Penal Code, ~ 242.3 
(P.O.D. 1962) ; McKinney's N.Y. Rev. Pen. Law.;.,. §§ 205.50,205.55,205.60,205.65 (1967) ; 
~Ilch. Rev. Crlm. Code, § § 4635-37.4640 (Final .uraft '1967). 
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"[t]he principle underlying the offense is that it is an obstruction of 
justi-ce, rather than that the offender is an accessory in the crime." 6 

Accordingly, section 13n(a) (1) does not-like 18 U.S.O. 3 and 4-
make commission of a crime by another a matter of proof in the 
prosecution of an aider. Instead, the section refers to assisting 
"another person, knowing that such .person has committed a crime, 
01' is c.harged with or being 80ught /01' a crime." [Emphasis added.] 

As noted in the National OommissIOn Working Papers, "[c]riminal 
liability fo.r such obstructive efforts should not depend upon whether 
guilt of the other is ultimately established, or whether the obstructor 
knows the specifics of his offense. . . ." 7 Thus, even if the other 
person is later acquitted of the underlying offense, or the charges 
against the other are dropped, a prosecution of the person who inter
feres with law enforcement efforts in order to aid the one charged 
or being sought can still be brought. Accordingly, as a procedural 
matter, existing Federal law which provides that it is not necessary 
t hat the principal be convicted first before bringing to trial another 
one charged with aiding or abetting is continued.s 

The offender must know that his acts, i.e., his conduct, "interferes 
with, hinders, delays, or prevents the discovery, apprehension, prose
clttion, conviction, or punishment" of another for a crime. "Knowl
edge" is also the state of mind specified with respect to the existing 
circumstance that the person he is assisting has committed a crime, or 
is charged with or being sought for a crime.9 

The conduct that is prohibited under subsection (a) (1) is set out 
in terms that suggest obstruction of law enforcement efforts-i.e., to 
interfere with, hinder, delay, or prevent "the discovery, apprehension, 
prosecution, conviction, or punishment of another person, knowing' 
that such other person has committed a crime, or is charged with or 
being sought for a crime.:' A simple prohibition barring all conduct 
intended to hinder law enforcement efforts was rejected. As noted 
in the Working Papers, such a provision would make a person "guilty 
of hindering even though there was no basis for an obstruction of 
justice. i.e.: there was no crime and no effort by law enforcement 
authorities to apprehend anyone ... " 10 If it should ever arise; an 
intentional effort to hinder law enforcement where there is no effort 
in fact to apprehend anyone can be handled as an attempt since 
impossibility is rejected as a defense under that section.ll 

The four specified prohibited acts set forth in section 1311(a) gen
r.ra]]y parallel those drafted by the National Oommission. These four 
acts reflect the types of conduct that have consistently been recognized 
and prosecuted as hindering law enforcement. By specifying the pro
hibited conduct, the proposed section avoids problems invited by the 

6 WOI:klng Papers, p. 5'31-
7 Ibid . 
• See Beauchamp v. United, State8, 154 F.2d 413 (6th Clr.) , cert. denied, 329 U.S. 723 

(1946). 
• This policy Is supported by the A.B.A. Committee on Reform of Federal Criminal Laws 

of the Section of Criminal Law, Hearings, p. 5783. Consistent with existln~ law, there Is 
no requirement that the accused have any 8cientel' as to the fact that the crime Is Federal. 
United State8 v. Hob8on, 519 F.2d 765, 769-770 (IHh Clr.) , cert. denied, 423 U.S. 931 
(1075). 

10 Working Papers. p. 532. 
II See section 1001(c). 
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generality of the term "assists" (as in 18 U.S.C. 3) and permits the 
making of clear policy choices by the Congress as to the kinds of as
sistance that will be subject to penal sanctions. 

First, the section prohibits harboring the other person or engaging 
in conduct by which the offender knowingly conceals the other person 
or his identity. The word "harbor" is present in 8 U.S.C. 1324 and 
18 U.S.C. 757 and 1381. The Committee intends that "harbor" re
ceive a uniform interpretation in the various Criminal Code sections 
that carry forward these offenses (i.e., sections 1116, 1117, 1213, and 
this section), and specifically endorses the recent interpretation of 
"harboring" in 8 U.S.C. 1324 as extending beyond conduct of a clan
destine or surreptitious nature to reach any act of providing shelter 
or refuge.12 "Conceal" is to be given the meaning "to hide, secrete 
or keep out of sight." 13 The phrase "conceals .•. his identity" 
is added to make it clear that the statute is violated in those 
situations where the actor states falsely that he does not have a person 
of the fugitive's name staying with 'him or where the actor falsely 
identifies the fugitive to a law enforcement officer, thus concealing 
the fugitive's true identity.14 In such instances, coverage under this 
section may overlap with that under section 1343 (Making a False 
Statement) .15 As under the current Federal statutes, as interpreted by 
the courts, the "concealing" offense is intended to require affirmative 
acts of concealment. Thus, a mere failure or refusal to identify a 
fugitive (e.g., where a reporter refused to divulge a confidential source 
known to have committed a crime) would not constitute "concealing." 

The conduct element in subparagraph (A) is "harboring ." . or 
engaging in conduct .... " Since no culpability standard is spe
cifically designated, the applicable state of mind that must be proved 
is at least "knowing," 16 i.e., that the defendant was aware of the 
nature of his aotions,17 The remainder of subparagraph (A) describes 
a result of conduct, but specifies a "knowing" standard of culpability. 

Second, the section prohibits "providing the other person with 
a weapon, money, transportation, disgnise, or otller means of avoiding 
or minimizing the risk of discovery or apprehension." This subpara
grnph sets out the usual methods whereby one may actively aid a 
person fleeing- from the law. The list is not intended to be all-inclusive 
as the concluding clause indicates; any assistance is covered if it con
sists of a means of avoiding either discovery or apprehension. 

Each of the acts listed amounts to uneqi.livocnl conduct designed 
to aid an offender and to interfere with Jaw enforcement" Money, for 
instance, is included because the act of providing a fugitive with 
funds enables him to use it to hide or escape.18 The word "disguise" 
is specificalJy intended to include the changing of physical charae-

12 See United States v, Lopez, '521 F,2d 437. 439-441 (,2d oClr.). 'cert. denied. 423 U.S. 
!l95 (1975); United States V. Acosta DeEvans. 531 F.2d 428. 429-430 (9th Clr. 1976). 
Contrast United States v. Biami. 243 F. Supp. 917 (E'. D.Wls. 1965). 

13 United States v. Bia,ni. supra note 12. 
]'!Compare United States v. Magness, 456 F.2d 976 (9th Clr. 1972), 
:U;'Cf. NeaZ v. United States, 8upra note 3. 
]. See section 303 (b) (1). 
1',See section 302(b) (1). \ 

'. ,. In this resnect this nrovislon Is Intended to overrule cases such as United States v . 
• '!Ihapiro, 113 F.2d 891 (2d Clr. 1940) (prosecution under 18 U.S.C. 1071). which have held 
thnt a hll.rhorlng and ronreallng prohibition doe~ not prohibit nrovldlng money to n fugitive 
to Ul'old arrest. cr. United States Y. King, 402 F.2d 694 (9th Clr. 1968). 
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teristics to prevent apprehension such as the surgical changing of 
facial appearance or fingerprints.19 

"Providing" is the conduct prohibited and under section 303 (b) (1) 
the state of mind is "knowing", i.e., an awareness that something is 
being supplied. The ~q"l!l;in!ng e~ements, listing the types of assist
ance proVIded, are all: ~'.!nstmg CIrcumst.ances and therefore the ,cul
pability under the proposed Code's rule of construction is "reckless," 20 

I.e., an awareness but disregard of the risk that the circumstanc.e 
exists.21 

Third, the section prohibits warning the other person of impending 
discovery or apprehension. This, too, is an unequivocal act of inter
ference with law enforcement. An exception is made. however, for 
warnings made for the purpose of deterring unlawful conduct.22 Thus, 
in sllbsection (b) there is created an affirmative defense to a prosecu
tion under this subparagraph, and under any section incorporating 
this subparagraph by reference, that the warning was made solely in 
un effort to bring the other person into compliance with the law. The 
defense is denominated, as "affirmative," thereby requiring that the 
defendant bear the burden of proving the elements of the defense by a 
preponderance of the evidence.23 Other sections in this Code that in
corporate this subparagraph by reference, and that therefore are gov
erned by this provision, are sections 1116(a) (3),1117 (a) (2), and 1213. 

The conduct in this offense is warning of impending discovery or 
apprehension and, as in the preceding subparagaphs, the requisite 
minimum state of mind to be proved is "knowing." 

Fourth, the section prohibits altering, destroying, mutilating, con
cealing, or removing a record, document, or other object. Applicable 
to this offense is a provision in subs:.ection (c) that it is not a defense 
that the record, document, or other object would have been legally 
privileged or would have been inadmissible in evidence.24 

. Efforts t9 alter, hide, or destroy evidence are obvious ;nethods to 
mterfere wlth law enforcement efforts and to obstruct dIscovery or 
apprehension of offenders. This paragraph parallels section 1325 
(Tampering with Physical Evidence), which deals with similar acts 
involving a pending or contemplated official proceeding. "Altering, 
destroying, mutilating, concealing, or removing" are words describing 
the conduct and requiring a state of mind of "knowing." 25 The other 
elements are existing circumstances and the culpability level is "reck-
less." 26 . 

Some States have exempted from the scope of this offense close rela .. 
tives who harbor, conceal, or ot.herwise aid an offender-such as par
ents, spouses, and childrenY This type of defense was rejected by 
the National Commission 28 and is rejected for section 1311 also. Such 

,. See Piqu.ett v. United Statc8, 81 F:2d 75 (7th Cir.), cert. denied, '298 U.S. 664 (1936), 
holrllng- that ~nrl!lcnl rhnng'e of facial appearance and fingerprints Is concealing. 

20 See section 303(b) (2). 
21 See section '302(c) (1) . 
.. See Final Report, § 1'30'3(1) (d) ; Worklnf.\' Papers, P. 5'33 . 
.. See the definition of "affirmative defense' in section 111. 
.. This provision !s Intended to overrule Neat v. Ullitfjd State8, 8upra note 3, which held 

that concealment of relevant Items was not assisting another when their evidentiary naturE' 
was not established. An identical proYislon is included insectlon 1315, 1322, 1323, and 
1325. 

,. See section 303(b) (1). 
'" See section 303(b) (2). 
!1'See, e.g., Wis. Stat. Ann. § 946.47 (1955). 
28 See Working Papers, P. 532. 

'92-910 0 - 77 - pt.l - 20 
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It defense creates problems in determining the size of the class to be 
covered and even within categories immunizes those who may have 
motives n()t engendered solely by familial relationsh~ps. Because of 
these problems, the Committee concluded that the eXIstence of close 
relationship should be left to sentencing or prosecutorial discretion.29 

The misprision statutes (of treason, 18 U.S.C. 2382, and of felony, 
18 U.S.C. 4) are Jlot continued in the new Code. However, since both. 
have been interpreted to require active proof of a concealment, the 
coverage of these statutes is fundamentally retained in section 1311 
(a) .30 18 U.S.C. 1072, which prohibits the harboring or concealment 
of escaped Federal prisoners, is covered under section 1311 (a) because 
escape is itself a separate crime for which the esc,tped prisoner.wouJd 
be sought. 

B. Aiding conswmmation of a crime 
As previously noted, the "aiding consummation" offense (paragraph 

(2» consolidates aspects of existing law more closely related to acces
sorial conduct-disposing of marked ransom bills, hiding stolen 
money-than to thwarting enforcement of the law against another 
offender. While the twu para~aphs might overlap wlien hiding the 
proceeds of a crime also constItutes suppression of evidence, this may 
not always be the case. For example, concealment or conversion may 
occur after conviction of the other offender. 

The basic culpability level adopted for aiding consummation of a 
crime is "knowing." As to the existence of the Imderlying crime, the 
requisite state of mind is "reckless" because that element is an exist
ing circumstance for which no CUlpability standard is specifically 
designated.31 Thus, it is only necessary to prove that the offender was 
aware of but disregarded the risk that the underlying crime was com
mitted.32 There must, of course, be anlmderlying offense but the actor 
need not be aware of its specifics. 

Paragraph (2), being in the nature of an offense prohibiting acces
sorial conduct, requires that the prohibited acts be in aid of another 
person. Accordingly, the thief who invests the fruits of his crime in a 
business cannot be charged under this section. 

Specifically, the conduct prohibited is secreting, disguising, or con
verting the proceeds of a crime or otherwise profiting from a crime. 
Secreting or disguising can be purely accessorial with no specific profit 
to the actor, as also can be converting. The last phrase, "otherwise to 
profit from a crime," is intended to extend the offense to reach all acts 
whereby the person assisted rcceives some gain from the underlying 
criminal act. In all of these ways of assisting another there is no need 
for the actor charged under section 1311 to profit personally although 
that generally would be the case. 

The word "proceeds" as used in the section is intended to inclnde any 
kind of gain from a crime whether it is monev, tangible property, iIi-
tangible property, or any form of investment. U • 

ro The -Committee (!ontemplates. however, thnt the Department of Justice wl11 take fuII 
account of the mQtivntlon to assist arising from close familial ties anc1 nccorc1lngly wlII 
prosecute only III aggra-vatec1 or unusual cases of this type. 

"" See HearlngR. pp. 7488-74!J0. 
31 See section 303 (b) (2). 
M See section 302(c) (1). 
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4. JU1'isdiction 

Section 1311. 
Section 1312. 

There is Federal jmisdiction over an offense under this section if the 
crime that the other person· has committed, is charged with, is being 
sought for, or is seeking to pl'ofit from, is a crime over which Federal 
jurisdiction .exists. . 
5. Grailing 

An offense described in this section is graded according to the se
verity of the underlying offense and the culpability level with respect 
to the details of the crime. If the crime with which the person assisted 
has been charged is a Class 1\, B, or C felony, and the actor knows the 
nature of the conduct constituting the crime or is reckless with re
gard to the nature of such conduct, the offense of the aider is graded 
as a Class D felony (up to six years in prison). If the underlying 
crime is a Class D felony and the actor knows oi' is reckless with re
gard to the nature of such conduct, or if the aider committed the offense 
as consideration for the receipt, or in expectation of the receipt, of 
anything of pecuniary value, the offense is graded as a Class E felony 
(up to three years in prison). In any other case., the offense is a Class A 
misdemeanor (up to one year in prison). 

SECTION 1312. BAIl, JID:rPING 

I. In General ancZ P1'esent F eileral Law 
The purpose of section 1312 is to deter those who would obstruct 

law enforcement by failing to appear for trial or other judicial ap
pearances and to punish those who indeed fail to appear. The section 
basically continues the current law offense of bail jumping. 

The present bail jumping offense is 18 U.S.C. 3150 which was en
acted in 1966 as part of the Bail Reform Act of 1966.33 Since the Act 
is procedural in nature, it is located within Part II (Criminal Proce
dure) of existing title. 18. This results in the anomalous situation of 
a substantive Federal offense (bail jumping) in the pro.ceduml part 
of the Code. . 

The Federal bail jumping statute was first enacted in 1954: to fill 
t.he void in the criminal law highlighted by the conduct of fleeing 
fugitives who were leaders of the Communist Party. The only avail
'able pehalties, at that time,were forfeiture of money and contempt 
proceedings. In the absence of an indictable offense for bail jumping, 
defendants 'were able to buy their freedom by forfeiting their bonds 
and taking the risk that they could go unapprehended. Even if ap
prehended, many defendants could hide for periods long cnongh for 
the government's case, especially for major offenses, to grow weaker 
bccause of the llnavailability of witnesses, memory lapses, and the like, 
and thereby defeat the government's prosecutive efforts. They would 
then be subject onJy to the criminal contempt charge, the sentence for 
which was usually of considerably less gravity than for the original 
offense. These were the reasons that leel to the original Federal bail 
jumping statute of 1954:. Those same reasons l111derlie current 18 
U.S.C. 3150 and proposed section 1312 of the new Code. 

A violation of the current bail jumping statute requires first that 
a person be released pursuant to the provisions of the Bail R~foI'm 

"" 18 U.S.C. 3H6 et seq. 
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Act,84 and, second, that "he willfully fail ... to appear before any 
court or judicial offic~r, as required." The word "wm~ul~y" as us~~ in 
the statute has been mterpreted to mean that the omISSIOn of fallIng 
to appear was "voluntary ... and with the purpose of violating the law, 
and not by mistake, accident, or in good faith." 35 Furthermore, !li·tual 
notice of the appearance date has been held unnecessary in the face 
of evidence of the defendant's willful failure to appear.S6 The require
ment that the person fail to appear "before any court or judicial offi
cer" has led at least one court to hold that it is not an offense under 
18 U.S.C. 3150 to fail to surrender to a United States marshal to begin 

, service of sentence as ordered.37 ' 

.A. violation of 18 U.S.C. 3150 carries a maximum term of five years 
in prison if the defendant was released in connection with a charge of 
felony, or if he was released while awaiting sentence, or pending appeal 
or :£)etition for certiorari after conviction for any offense. If the de
fendant has been released on a charge of a misdemeanor or as a ma~ 
terial witness, bail jumping carries a maximum penalty of one year 
in prison. The statute also calls for a forfeiture of any security given 
for his release. However, such a forfeiture is not a condition precedent 
to bringing a prosecution for bail jumping. 38 

Section 1312 of S. 1437, as reported, basically continues the current 
law offense of bail jumping. A specific provision has been added to make 
clear that failure to surrender for service is covered as a form of bail 
jumping; also the offense has been broadened at the suggestion of the 
Administrative Office of the United States Courts to include at a 

, misdemeanor level bail-i ::'l11ping in relation to a charge of juvenile 
delinquency. The offense itself has been moved out of the procedural 
part of title 18 and placed with those substantive offenses that deal with . 
obstruction of governmental functions where it more logically belongs. 
The forfeiture provisions of current law are retained in Rule 46(f) 
of the Federal Rules of Criminal Procedure. This should make it even 
more clear that a forfeiture of security is in no way a prerequisite for 
prosecution for bail jumping. 
93. The Offense 

As noted, the basic offense set forth in section 1312 parallels current 
law. It. is also SUbstantially similar to the proposals in the Final Re
port of the National Commission and S. 1, as originally introduced in 
the 93d Congress. . 

Subsection (a) provides that a person is guilty of an offense if, after 
having been reJeased pursuant to the provisions of subchaper A of 
chapter 35 or of subchapter A of chapter 36: (1) he fails to appear 
before a court as required by the conditions of his release; or (2) he 
fails to surrender for service of sentence pursuant to a court order. 

~ This probably does not apply to an individual released on bail in connection with fl 
charge of juvenile delinquency, since the Bail Reform Act sneakR tn terms of persons 
"charged will nn offense". 18 U.,S.C. 3146; see also 18 U.S:C. 3148, 5034. 

35 United. State8 v. Boura88a, 411 F.2d 69, 74 (10th Clr.) , cert. denied, 396 U.S. 915 
(191!!). 

"" UlIite(l State8 v. DePllyh, 4:3'1, F.2d 5'1,8 (8th 'Clr. 1970), cert. denied, 401 U.S. 978 
(1971) • Unitc(l State8 '\'. BOl/ra88n. 8upra note 35. 

37 Unitcd Statc8 v. Wray, '369 F. SuPP. 118 (W.D.l\Io. 197'3) ; but see United. States Y. 
Brinht, 541 F.2d 471 (5th Clr. 1976), and TTl1ite(/ State8 v. We8t. 477 F.2rJ 1056 (<1th Clr. 
1973), reaching the opposite conclusion on the grounrJ tIlat the marshal Is an ngent of the 
court for theSe purposes. 

"" Unite(/ 'Statc8 v. DePuyh, 8upra note '36. . 
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The conduct 'element in these offenses is an act of omission, i.e., the 
offender "fails to appear" or "fails to surre'nder,." Since no culpability 
standard is specifically set forth, the applicable state of mind to be 
pr{)ved is at least "knowing," i.e., that the offender was aware of the 
nature of his conduct. 59 The remaining elements are all existing cir
cumstances. As no culpability level is specifically designated, the appli
cable state of mind to be established is,~t a minimum, "reckless." 40 

It is believed that the concept of "willfully" which appears in the 
current bail jumping statute as interpreted in United States v. 
DePug h 41 and United States v. H aZl 42 is most closely preserved by the 
definition of "reckless" in section 302 (c) which requires an awareness 
but disregard of a risk that the circumstances exist and characterizes 
tho risk as that which is of "such a nature and degree that its dis
regard constitutes a gross deviation from the standard of care that a 
reasonable person "'ould exercise in such a situation." In this instance, 
in order to obtain n conviction for bail jumping, the prosecution must 
show that the defendant was nware of the risk that the requirement 
that he appeal' might exist but disregarded that risk. 

Often a defendant realizes that he may have to appear but simply 
disappears, moves and fails to leave a forwarding address, fails to 
keep 1ll touch with his attorney, or does not respond to notices an(l 
when later apprehended defends on such grounds that he was out of 
town on the designated appearance date, that he never received any 
notice, or the like. Under the "reckless" standard, the defendant COllld 
be convicted for bail jumping upon n showing that he was aware that 
he might have to appear but disregarded the risk that the require
ment existed. Stated otherwise, the risk involved is that an appear
ance date will be sot. and that there will be n resulting failure to ap
pear. Conduct involving a fnilure to keep in contact and ~n touch 
with the situation amounts to n conscious disregard that an appear
ance date will come and pass. A person released on bail can be 
charged with a gross deviation from the standard of conduct applica
ble to the ordinary person when he fails to keep in touch with the 
status of his case or places himself out of reach of the authorities 
andlor llis attorney. 43 • 

Subseotion (b) provides that it is an affirmative defense that "url
controllable circumstances prevented the defendant from appearing 
or surrendering and that the defendant did not contribute to the cre
ation of such circumstances in reckless disregard of the requirement 
that he appear or surrender." This provision follows the recom
mendation of the National Commission:H As noted in the IV' orking 
Papers,45 it is intended that the defense should apply where, for 
example, a -"person is recuperating from a heart attack and to leave 
his bed would imperil his life, or, after he had made carefnl plans for 
transportation to the court house, his vehicle breaks down or un
expected weather conditions bring traffic ;to a halt." Since the defense 

33 See sections 303 (b) (1) nnd 302 (b) (1). 
,oSee section 303 (,b) (2). 
u Sll1Ira note 36 . 
.. '346 F.2d 87-5 (2d 'Cir.). cert. denied, 382 U.S. 910 (1965), 
"'.see UnitccL State8 v. Bright, supra note 37. Compare Gantv. United, State8, 506 F.2d 

518 (8th Clr. 1974), cert denied, 420 U.S. 1005 (1975). 
"Final Report, § 1305 (3). 
'5 Working Papers, p. 540. 
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is denominated as "affirmative", the defendant will 'bear the burden 
of proof as to the elements thereof by a preponderance of the evi
denc(,,,46 

Section 1312 provides that a person must have "been released pur
suant to the provisions of subchapter A of chapter 35 or of sub
chapter A of chapter 36" in order for the offense to apply. Subchapter 
A of chapter 35 continues tIle Bail Reform Act and specific reference to 
that subchapter puts within the bail jumping offense anyone released 
under the Act, including mruterial witnesses. As noted above, sub
chapter A of chapter 36 embodies the provisions dealing with release 
of persons charged and adjudicated as juvenile delinquents, and the 
reference here is designed to create a specific offense of bail-jumping 
applicable to such person. The phrase "upon condition that he 
appear," contained in section 1305 of the Final Report, is superfluous 
as that is the m('aning of release pursua:r:t to subchapter A. 

After requiring that the offender ]Ul,ve been released purusant to 
the provisions of SUbchapter A of chapter 35 or 36, subsection (a) (1) 
goes on to require that the released person fail to appear before "a 
court as required by the conditions of his release." The word "court" 
is defined in section 111 to include the presiding judge. The word 
"judge" is defined in section 111 to include any "judicial officer" and 
is to be interpreted to mean court or judicial officer as'those terms are 
used in the Bail Reform Act. As in that Act, the word is intend eel to 
be broadly defined to cover any person authorized pursuant to section 
330::f of S. 1437, as reported, and the Federal Rules of Criminal Pro
cedure to grant bailor otherwise release a person charged with or con
victed of a crime or who is a material witness.47 It is not intended to 
cover such lesser court officials as probation officers, marshals, bail 
agency personnel, and the like. The holding in United States v. OZark 48 

that a probation officer is not a judicial officer so that a failure to 
appear be.fore him as required by the court is not bail jumping is 
specially endorsed, and section 1312 should be interpreted to reach the 
same result. Bail jumping is an offense intended to apply to actual 
court appearances before judges or magistrates and not to other court 
personnel, with the sole exception of a failure to surrender for service 
of sentence, as covered in subsection (a) (2). In this situation the 
Committee believes that the failure to appear is tantamount to a failure 
to appear before a court and is equally deserving of punishment.4o 

The term "as required" in subsection (a) (1) has been held not to be 
unconstitutionally vague when combined with ~ ~equire~ent of. "will
fully".50 The same result clearly follows when It IS combmed WIth the 
equivalent culpability term "reckless" as llsed in the proposed Code. 

As indicated in connection with the discussion of the culpability 
standard of "reckless," it is often the case that accused persons who 
by their Own acts place themselves out of touch with the authorities 
defend oil the basis that they never received actual notice of a sched
uled appearance date and thus cannot be charged with a failure to 
appear "as required." Actual notice of an appearance date, howev~r, 

46 See the (lefinition of "affirmative defense" in sectlol1 111. 
41 See 18 U.S.C. 3152(i). . 
<841'2 F.2d 8Ri'i (5th Cir. 1969). . 
• n See United State8 v. West; 8upra note 37. 
60 See United. State8 v. DePugh, 8IlP"a, note 36. 
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is not an element of the offense under 18 U.S.C. 3150, the language of 
which is similar to that of proposed section 1312.51 The burden on the 
government is only to see that reasonable efforts are made. to serve 
notice on the defendant as to any mandatory court appearance. In 
United States v. DePugh, supra, the defendant had gone underground 
and had left no forwarding address with court officials or his attorney. 
Notice of the trial date was given to the defendant's wife at his last 
lrnown address and .to the defendant's attorney. Such notice was 
deemed sufficient to make the appearance "as required." It would also 
suffice under section 1312. 

Sr.!'tion ~146 «(') of title 18, United States Code. provides that n 
iudicial officer authorizing a release under the Bail Reform Act must 
issue an order that,. inter alia, informs the released person of the pen
alties applicable for violation of the conditions of release. In DePugh; 
it was argued that issuance of such an oruer is a condition prerequisite 
to a bail jumping prosecution under 18 U.S.C. 3150. That contention 
was rejected. The court cited the legislative history of 18 U.S.C. 3150 
to find that 18 U.S.C. 3146(c) is designed to enhance the deterrent 
value of criminal penalties but that it was not intended to establish the 
issuance of the order as a prerequisite to subsequent prosecution. That 
history ahd the DePugh holding with respect to the effect of 18 U.S.C. 
3146 (c) are specifically endorsed.52 

3. Jurisdiction 
The reference to subchapters A of chapters 35 and 36 in the offense 

section which relate to Federal statutes makes a separate statement of 
jurisdiction for section 1312 unnecessary, and it is omitted. 

It has been suggested that aliens pending deportation who fail to 
appear as required should be covered in the bail jumping statute. They 
have not been included in section 1312 because they have not been 
traditionally considered as within the bail jumping offense in the past, 
and because little need IOI' their inclusion has been demonstrated. This 
and other categories can easily be added to section 1312, if deemed 
necessary, by inserting tll!' relevant chapter or title numbers in 
subsection 1312 (a) . 
4. Grading 

In grading, section 1312 is similar to current law, except that the 
penalty for an offense in connection with a felony could not result in 
a higher penalty than for the original offense charged. The basic pen
alty is a Class D felony carrying a six-year ma:h-imum term in 
prison if the release was in connection wit),1 a Class A, B, C, or D 
felony, while awaiting sentence, pending surrender for service of 
sentence, or pendine: review of sentence, appeal or certior[Lri after a 
conviction of any 'crime" (defined in section 111 to exclude infrac
tions). The penalty if the release was in connection with a Class E 
felony is a Class E felony carrying a three year maximum term of 
prison. Class A misdemeanor treatment is provided for all other cases, 
including those in connection with misdemeanors, juvenile delin-
quency, and material witnesses. . , 

., Ibi(l.,. United States Y. Bourassa., 8up1·a. note 35. . 

.. See section '3502 (c) of S. 1.4'37, as reported, which speCifically states that a J'allure to 
ndvlse the person of the applicable penalties for fnll ure to appear Is not a bar or a defense 
to n prosecution for ball jumping under section 1312. 
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SECTION 1313. ESCAPE 

1. In General 
. Section 1313 punishes escape tiS a form of obstruction of n gOVQrll
ment function. It substantially carries forward existing Inw while 
adopting several changes suggested by tIle National CommIssion to im
prove the statutory definition of escape as an offense. In partic~l1al', 
S. 1437, as reported, reflects the view of the consultallt to the NatlOnal 
Commission that "escape is removal iTom custody beginning at the time 
of the arrest (or surrender in lieu of arrest) and continuing up to re
leaEie on bailor personal recognizance or on probation Or parole or full, 
unconditional release." 53 • 

e. Present FederaZ Law 
The basic ]'ederal statute on escape is 18 U.S.C. 751. It prohibits 

escape from three types of custody. First, section 751 proscribes 'the 
escape or attempted escape of any person from the custody of the At"
torney General, from his authorized representative, or from any in
stitutionor facility in which the person is confined by order of the 
Attorney General; second, it prohibits an escape or attempted escape 
from any custody under, or by virtue of, any process issued under the 
laws of the United States by any court, judge, or magistrate; a11(l, 
third, it prohibits the escape or attemptecl escape from the custody 
of an officer or employee of the United States pursuant to "lawful" 
arrest. Only the third category-...:escape b'om an arresting officer
requires that the method of obtaining custody, in this case an arrest, 
be "lawful." Thus under current law a defense exists for the person 
who escapes from an arresting officer if the arrest, itself, is improper.54 

The other categories do not requil'e that the original method of ob
taining custody be "lawful" 55 For example, a person, although il
legally convicted, who escapes from a Federal prison facility violates 
18 U.S.C. 751. The J.·ationale underlying this result is that persons 
wishing to test the validity of their conffuement should do so by legal 
rather than physical means which may endanger life. 

The word' "escapes" is not otherwise defined in section 751. The 
courts have extended its meaning, however, to such things as abscond
ing from a part-time release job instead of retul'lling to prison/o failing 
to return after a furlough/7 and signing out from a pre-release guid
ance center and failing to retu,rn at a designated time.58 Confinement 
in the custody of the Attorney General includes confinement for pur
poses of extradition. 
If the custody or confinement is a result of an arrest for a .felony or 

a conviction of any offense, escape is punished by a maximum term of 
five years in prison. If the confinement is for extradition, or is a result 
of an arrest or charge for a misdemeanor, or because of an arrest or 
confinement in connection with juvenile proceedings, then escape under 
18 U.S.a. 751 is punished by a maximum term of one year in prison . 

• , Working Papers, p. 544. See also Finnl Report, § 1306 (3) (a), defining the term 
"official Ilptention." 

'" SeeU11ited 'State8 V. MoKinb, 509 F.2d 760 (5th Cir. 1975), which Indicates that 
the vnlidltl' of the arrest Is II. defense only wlwrc the escape ocCurs prior to presentment 
of the def"ndant before a mac:lstrnte. 

GO United State8 Y. Allen, 432 F.2d 939 (10th Cir. 1970). 
"" Naco v. United State8, 334 F.2d 235 (8th Cir. lIY64). 
67 United Sta·te8 v. Goggins, 398 F.2d 668 (4th Cir. 1068) • 
•• McGlIllollUh Y. United State8, 360 F.2d 548 (8th Cir. 1966). 
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Several other sections of title 18 also deal with the general sub~ect of 
escape. 18 U.S.C. 752 prohibits conduct by those who rescue a prIsoner 
01' instigate, aid, or assist his escape· Gradin~ is much the same as for 
18 U.S.C. 751. Such conduct will «enerally I:)e covered by th~ accom
plice liability section of the Code (section 401) or by the sectIOn pun
ishing hindering law enforcement (section 1311). The "rescue" ele
ment of 18 U.S.C. '752 and the statute dealing with rescue of a person 
sentenced to death (18 U.S.C. '753), where the~e is no active effo!t ~o 
escape by the prisoner himself whlch would brmg the conduct wltlun 
the confines of proposed section 1313, would be Cov~j.;ed by prop~sed 
section 1302 (Obstructing a Government Function by PhYSIcal 
Interference) . 

18 U.S.C. 755 deals with a public servant who, having custody of a 
Federal prisoner, "voluntarily suffers" or "negligently suffers" such 
person to escape. A voluntary act carries a maximum term of two years 
In prison while a negligent act carries a maximum sentence of one year 
in prison. . 
3. The Offense 

Sectiol). 1313 retains the descriptive word "escapes," as that term is 
used in current law. The National Commission sought to define the 
offense in terms of a removal from "official detention" or a failure to 
return to "official detention" after temporary leave. There is no need, 
however, to change the terminology. The word "escapes" in 18 U.S.C. 
751 has not created undue difficulty. On a case by case basis, most of the 
items included in the definition of "official detention" have been found 
to be covered by the term "escapes ... from .•. custody" in current law. 
As the revisers of the New York penal law observed, in declining to 
define "escape" more specifically, the word has long been used "in its 
ordinary, accepted meaning and connotes an ~nauthorized voluntary 
departure fron:t or substantIal severance of offiCIal control".59 For these 
reasons, the w.ord "escape" has been retained in the operative subsec
tion of the offense (1313(a) (1)). Furthermore, it is believed that the 
word "escape" is more descriptive and therefore better understood than 
the Commission's phrase "removes ... himself from official detention" 
which requires qualifying phrases to limit the ambit of the offense to 
situations where there is no right to leave.GO In its common usage, 
"escape" includes the notion that there is no such right to leave.o1 

In an effort to insure completeness of coverage, paragraph (a) (2) of 
section 1313 is included. It penalizes the person who "fails to return to 
official detention following temporary leave, granted for a specified 
purpose or a limited period pursuant to the terms under which such 
leave was granted." The word "escape" as used in current law 
might well be sufficient to reach this type of situation. Including sub
section (a) (2), however, eliminates any need to litigate, in the future, 
the issue of whether such temporary leave as furloughs, release with or 
without .guards to testify in court, to attend a funeral, or to visit a 
sick family member, are encompassed within the scope of the word 
"escape." 

LO SecwlcKinncy's N.Y. Rev. Pen. Law. § 205.05, Comment. p. 669 (1967). , 
00 The Commission added the phrase "without lawful authority" to its definition of the 

offense because standing alone the phrase "removes ... himself from official detention" 
could suggest a violation whenever a prisoner leaves the detention faclllty with proper 
permission to do so. ' 

·'Further discussion on escape may be found in Hearings. pp. 7490-7492. 
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The culpability level adopted for escape is "knowing." The conduct 
element is "escapes" in subparagraph (1) and "fails to return" in sub
paragraph (2). Because no culpability level is specified, the general 
ruIe of construction in section 303 (b) IS operative designating "know
ing" as the state of mind with respect to the conduct. The remaining 
elements of the offense, e.g., "from official detention" and "to official 
detention following temporary leave," are existinfj circumstances and 
under section 303 (b) the cuIpability is "reckless. ' Thus, a person is 
guilty of an offense if (1) he IS recklBss as to the fact that he IS subject 
to official detention, that is, he is aware that he may be in official 
detention, e.g., under arrest or in custody, but disregards the risk that 
he is in fact in official detention, and (2) knowingly leaves the 
detention area or breaks from custody. 

The term "official detention" is elaborately defined in the general 
definitions section of S. 1437, as reported. The definition departs from 
the general concept of "custody of the attorney general," or custody 
pursuant to court process, and instead states in particular the types of 
custody covered. Under section 111, "official detention" is defined to 
mean: 

(a) detention by a pllblic servant, or under the direction 
of a public servant, following arrest for an offense; 62 follow
ing surrender in lieu of arrest for an offense, or an 
alJegation or finding of juvenile delinquency; following com
mitment as a material witness; followin~ civil commItment 
in: lieu of criminal proceedings or pendmg resumption of 
criminal proceedings being held in abexance; or pending ex
tradition, deportation, or exclusion; or (b) custody by a. public 
servant, or under direction of a ~public servant, for purposes 
incident to the foregoing, including transportation, medical 
diagnosis or treatment, court appearances, work, and recrea
tion; 'official detention' does not include supervision or other 
restrictions (other than custody during specified hours or 
days) .aiter release pending trial or appeal, pursuant to the 
prOVISIons of subchapter A of chapter 35; aite,. release on 
probation, pursuant to the provisions of chapter 21; after 
release on parole, pursuant to the pr.ovisions of subchapter 
D of chapter 38; or after release following a finding of juve
nile delinquency, pursuant to the provisions of subchapter A 
of chapter 36. 

Although the definition by and large speaks for itself, some com
ments are in order. The reference to "detention ... following a charge 
or conviction of an offcnse or an allegation or finding of juvenile de
linquency" is intended to include the growing practice of using "half
way houses" and the like where prisoners can live and work under 
supervision while at the same time they readjust to freedom and so
ciety. The requirement to live in the half-way house and to return to 
it as required, whether it be nightly or just on weekends, suffices as 
custody so that the half-way housc is a facility used for official 
detention. Leaving that facility improperly or failing to return when 

O' "Offense" is defined in section 111, and Inclndes a violation of the Uniform Code of 
Uilitary Justice. See 10 U.S.C. 857, 858. 
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required is escape as contemplated in section 1313. This would not, 
however, apply to a community treatment facility for a person on 
parole or probation.63 

The reference to "detention . . . following arrest" is meant to in
clude only situations where 'a true arrest has occurred; as under present 
law, the Committee does not intend to punish as escape flight follow
ing a detention for a limited purpose short of arrest (e.g., a "stop" 
pursuant to Terry v. Ohio, 39Z U.S. 1(1968) 0);: a detention pursuant 
to 8 U.S.C. 1357). 

Detention of an alien held for deportation or exclusion appears to 
be covered under 18 U.S.C. 751 because such persons are clearly held 
in the custody of the Attorney General. However, no penalty is set 
forth in section 751 for the escape of such an alien. To the Committee's 
knowledge, there are no reported cases on the subject, ostensibly be
cause such persons are usually deported upon recapture. Under section 
111 such detentions are specifically included in the definition of "official 
detention" to make it clear that an escape could, in such a case, be 
prosecuted. . 

The reference to detention under a law authorizing civil commitment 
in lieu of criminal proceedings or authorizing such detention while 
criminal proceedings are held in abeyance is mtended to cover com
mitments and detentions under statutes such as the Narcotic Addict 
Rehabilitation Act and to eliminate the necessity for separate escape 
statutes under such acts.64 

Furthermore, the defmition of "official detention," like the National 
Commission definition, sets forth certain exclusions from the meaning 
of "official detention," making section 1313 inapplicable. 

First, the definition excludes restrictions imposed as conditions of 
release under the Bail Reform Act of 1966 65 unless the condition re
quires It return to custody after specified hours of release. Thus a 
person who is released on bail to work· during the day and who is 
required to return to a detention facility at night 66 violates the escape 
statute if he fails to so return. On the other hand, .violations of other 
conditions, including failure to obey a third party custody order,61 
do not amount to escape. Failure to appear as reqUIred after release 
on bail is, of course, bail jumping (section 1312) and not escape. 

Second, the definition does not apply to supervision of a person on 
parole or probation. The concept of parole or probation is release 
under supervision-it is not custody even if, as an incident of either 
mf'thod of release, the person is required to live in a community 
treatment facility.68 . 

'rhird. the definition excludes restrictions imposed after \'elease due 
to conditions imposed on a juvenile delinquent other than custody after 
specified hours of release. 
4. Affirmative Defense 

Section 1313 establishes an affirmative defense that largely parallelq 
t he defense suggested by the National Commission. Subsection (b) 

.3 See section 2103 (b) (12) in/m, 
•• See 42 n.s.c. 3425 . 
.... 1!'l lUte. :114(1 et seq. 
"" See section 3i'i02(a) (5) of S. 1437, as reporteel • 
01 See section 3502 (a) (1) of S. 1437, as reporteil. 
08 See sections 2103(b) (12) ana 3834 of S. 1437, as reported. 
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reiterates the established rule that illegality in bringing about or 
maintaining an official detention, or laCK of jurisdiction of the com
mitting or detaining authority, is not a defense to a pros~cution for 
escape except in certain limited situations. Under current 18 U.S.C-
7511a wfu1ness of the arrest can only be challenged if the escape is from 
an arresting officer, but not if it is from a detention facility.G9 This 
general principle is followed in section 1313. The legality of the deten
tion may be challenged if1)1ree factors coincide: (1) the escape is not 
from any facility used for offidal detention; (2) the escape does not in
volve a substantial risk of harm to the person 01' property bf another; 
and (3) the official detention was not in good faith. This defense will 
apply primarily to escapes from arresting officers. The defense is not as 
broad as that of current law because the lawfulness of an arresting of
ficer's acts will not be the only test, but, in addition, the escape must 
not create any substantial risk of injury to the officer 01' another. The 
added requirement regarding danger to others stems from the view 
expressed in connection with section 1302 (Obstructing a Government 
Function by Physical Interference) that the place to test the lawfu1ness 
of the arrest is in the courts and not the streets. 

It should be noted that an escape from an arresting officer and. the 
application of the affirmative defense can only occur after the person 
has first been taken into custody and subsequently acts to escape. Re
sisting arrest is covered under section 1302 and is not escape. 

The National Commission offense dealing with public servants who 
permit escape through either reckless or negligent conduct,70 modeled 
on 18 U.S.C. '(55, is not included in the proposed Code. In the case 
of negligence 01' in the caSe of recklessness, such conduct can be pen
alized by discharging the public servant involved. Discharge from 
public employment is an adequate sanction for such acts; criminal 
penalties are considered to be too severe especially for negligent acts. 
5. Juri8diction 

There are three separate bases for Federal jurisdiction over the of
fense of escape. First, jurisdiction exists if the official detention results 
from an arrest made, or an order or process issued, under the laws of 
the United States. This would cover any person held pursuant to a Fed
eral court order even if the person is held in a State or local jail and 
escapes from such non-Federal custody. 

Second, Federal jurisdiction exists 1£ the escape is from a Federal 
public servant. Thus, escape from such Federal law enforcement offi
cers as arresting officers, marshals transporting a prisoner for a court 
appearance or for testimony, or Federal prison employees escorting 
prisoners outside of the prison walls is a Federal offense. . 

Thh'd, jurisdiction exists if the escape is from a Federal facility 
used for official detention; it thus reaches State or local prisoners 
who might be housed for one reason or another (e.g., witnesses 
held pursuant to a writ of habeas corpus ad testificandum) in a Fed-
eral facility. . 

co United States Y. Allen, supra note 55. This section thus fails to codify the developing 
defense, recently recognized by some stat" courts, of pscape to avoid a threat of den th, 
forcible sesual attack, or substantial bodily injury, where there is no time for a coin
plaint to the ndson authorities or the' courts, no force is used in the escape and the 
escapee Illimedlately reports to the nroper authorities whell he has attained a position of 
safety. See People v. Lo·vCI·contp,43 Cal. App. 3d 823, 1974. The Committee however does not 
Intenrl to foreclose sllch a defense from being raised ull?cr section 501. 7. Final Report § 1307. 

--- ----------------------------------------------------------~ 
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6. Grading 

Section 1313. 
Section 1314. 

In grading, section 1313 parallels current law. Thus escape is a Class 
D felony (up to six years in prison) if the actor was in official de
tention on a charge of, or an arrest for, a felony, or if the detention is 
pursuant to the actor's conviction for an offense. except for an adjudi
cation of juvenile delinquency. Any other escape is a Class A misde
meanor (up to one year in prison). 

The Committee rejec~ed the National Commission's suggestions for 
grading higherwhere weapons, force, or threats were used during the 
escape. The use of a firearm, destructive device, or other dangerous 
weapon during the escape or during the immediate flight from the es
cape is, itself, a separate Federal offense punishable as a felony under 
section 1823. The use of force or threats against a Federal public serv
ant to influence the performance of an official act (section 1357), and 
the homicide and assault series of offenses (sections 1601-1614) as well 
as the kidnapping (section 1621) and aggravated restraint (section 
1622) offenses are also applicable if commItted during an escape either 
through ancillary jurisdiction, where applicable, or because the victim 
is a Federal law enforcement officer or a Federal employee of a penal 
or correctional institutition. 

SECTION 1314. PROVIDING OR POSSESSING CONTRABAND IN A PRISON 

1. General 
Section 1314 prohibits the introduction or possession of any contra

band item in a Federal detention facility. In general, it carries for
ward the reach of current 18 U.S.C. 1791. However, whereas section 
1791 punishes the introduction of any item of contraband, be it a fire
arm or a can of food, with the same penalty (ten-year imprisonment 
maximum), proposed section 1314 improves upon existing law by dif
ferentiating between the most dangerous and disruptive items that 
may be introduced into a prison and those whose presence is of far less 
ramification. This differentiation is achieved by means of a grading 
system that ranges from a high of a Class C felcony (up to twelve years 
in prison) down to a low of a Class B misdemeanor (up to six months 
in prison). In continuing the complete ban of contraband by current 
law, section 1314 reflects the peculiar penal institution requirements 
needed to ensure discipline, safety, and security. 
13. Pre8ent Federal La'l.O 

Under 18 U.S.C. 1791 it is illegal for anyone, contrary to any rule 
or regulation promulgated by the Attorney Geneml, to introduce or to 
attempt to introduce into or upon the grounds of any Federal penal 
facility '.'anything whatsoever." Furthermore, it is unlawful "to take 
or attempt to take' or send" from such facility anything whatsoever 
contrary to any rule or regulation promulgated by the Attorney Gen
eral. 

To implement this prohibition, the Attorney General is granted au
thority under 18 U.S.C. 4001 to promulgate rules for the regulation of 
Federal penal facilities. Pursuant to such authority, the Attorney Gen
eral has promulgated 28 C.F.R. 6.1 wllich provides that the introduc
tion of "anything whatsoever" into any Federal penal facility or the 
taking or attempting to take or send anything therefrom "without the 
lmowledge or consent of the warden or superintendent" of the facility 
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is prohibited. The range of the regulation is thus extremely broad and 
prohibits anything at all from introduction or removal without the 
knowle<lge or consent of the warden. 

18 U.S.O. 1792 makes it illegal to take into a prison "or from place 
to place therein" any firearm, weapon, explosive, or any lethal or pois
onous gas, or any other substance or thing designed to kill, injure, or 
disable any prison employee or inmate. 

Both 18 U.S.O. 1791 and 1792 carry a maximum penalty of ten years 
in prison. Because there is no differentiation with respect to differ~nt 
classes of contraband, this ten-year maximum applies whethel' the con
traband is a weapon or merely a package of cigarettes. '. 

The constitutionality of current sections 1791 and 4001 and 28 
O.F.R.5.1 was recently tested in the Third Oircuit.71 The court held 
that 18 U.S.O.1791 is a proper Oongressional delegation of power, that 
the regulation is not void for vagueness, and that section 1791 is not 
overbroad and does not adversely affect protected First Amendment 
rights. 
8. The Offense 

The offense subsection is divided into two paragraphs, one dealing 
with any person who provides certain contraband to an inmate and 
the other dealing solely with inmates. The list of prohibited items in
troduced or possessed is more restrictive for persons other than 
inmates.72 Under paragraph (a) (1) any person commits an offenese if 
he "provides" to an inmate or introduces into an official detention 
facilIty certain contraband items. The phrase "provides to an inmate" 
would cover the act of a prison guard, employee, or even another 
inmate giving or selling such prohibited items as firearms, drugs, or 
alcoholic beverages to an inmate. The phrase "introduces into an 
official detention facility" covers the person-such as a visitor, a new 
inmate, or a :prison employee-who brings the object into the prison 
from the outsIde whether or not the object ever rea.ches an inmate. 

As to an inmate himself, paragraph (a) (2) of section 1314 pro
hibits him from making, possessing, procuring, or otherwise providing 
himself with a prohibited object, This is intended to have a broad 
interpretation in order to preserve prison discipline and security. 
Thus, taking a bottle of liquor as an example, an inmate may not buy 
it from anyone, nor make it himself, nor steal it from another, nor 
even possess it as a gift from a fellow prisoner. 

In paragraph (a) (1), the conduct element is "provides" or "intro
duces" and in paragraph (a) (2), "makes, possesses, procures, or other
wise provides." In both subparagraphs the conduct must, at a mini
mum, be committed "knowingly." 73 The remaining elements, e.g., 
"in!l1ate of official.detentic;lll .facil~ty", "firearm", "weapon", and "nar
cotIC drug", constItute eXIstmg CIrcumstances arrd under the rule of 
cOllstrnrtion provided in section 303 (b), the minimum state of mind 

71 U'llitcr/. State8 V. Berrigan, 482 F.2d 171 (3d Cir 1973). 
T.I The dlstinctlon betweeen inmates and other persons Is made In order to limit the scope 

of the offense. For example, S. 1400's corresponding provision would have made criminal 
tIle hHroduction of food by Inmate's famllv or love letters from a wife or girl friend. See 
the recommendation of the New York City Bar Association's Special Committee Hearings p.7.735. . , , 

.. No state of mind III specified In the section with respect to these elements. Accordingly, 
uncler the rule of construction In section 303 (b), the state of mind read Into the statute 
for the conduct elements Is "knowing." 
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which must be proved is "reckless." Thus, for example, a defendant 
need not know that a device is "destructive" under subparagraph 1 (A) 
but need only be aware oitha risk that the device is destructive and 
nevertheless disregard that risk.74 

The section contains a list of prohibited items. This list is intended, 
by and large, to serve grading purposes and will be discusse~ in more 
detail in that context. In the context of the offense, however, It should 
be noted that the item must be provided or introduced, contrary to a 
statute, or a regulation, rule, or order issued pursuant thereto.75 How
ever, no culpability need be shown as to the existence of the statute, 
ref@lation, etc.70 

With respect to an inmate, paragraph (a) (2) is not limited to the 
five categories of contraband enumerated in paragraph (a) (1). In 
addition to those categories, the inmate provision prohibits making, 
possessing, procuring or otherwise providing himself with "any other 
object" contrary to a statute, regulation, rule, or order issued pursuant 
thereto. The adoption of such a broad prohibition is necessary because 
of the array of objects that can be used to disrupt the disciplme or en
danger the safety withIn a prison. There are many items the presence of 
which ill the facility is valId but which can be used for improper pur
poses. Examples of such items would be kitchen table knives, screw
drivers, pieces of metal and like objects. Seemin~ly innocuous items 
are also readily convertible into dangerous obJects .. Yeast can be 
utilized as an ingredient in an explosive device; tin cans of food can 
be converted into knives and keys; and letters that do not pass through 
prison censorship can be used to plan escapes and other crimes.77 It is 
not the mere presence of such items in the prison that is deleterious but 
the removai of such items to cellblocks and the menacing or other im
proper use of such items that can thwart prison safety, discipline, or 
order, 

An example of the type of conduct to be reached by these provisions 
can be found in United State8 v. Bedwell.78 There the defendant was 
observed by a shop foreman sharpening a piece of metal on a belt 
sander in an apparent attempt to manufacture a knife. He suspiciously 
dropped the object on being approached. Prosecution under 18 U.S.C. 
1792 failed because there was no proof that the defendant had moved 
the object from place to place in the facility. Prosecution under 18 
U.S.C. 1791 probably would not have been successful because all the 
parts of the home-made lmife appeared to have been brought into the 
prison properly. Under proposed section 1314, however, conviction 
would be possible if from the facts it could be sh()wn that, contrary 
to a statute, rule, regulation, or order, the defendant was knowingly 
making or possessing an object which might be used as a weapon or as 
it means of facilitating escape. 

"0.\ The terms "firearm" and "destructive .devlce" are defined In seotion 111. 
"" The current regulation Is 28 C.F.R. 6.1. 18 U.S.C. 4001, the current statute upon which 

the regulation is founded, Is moved In the conforming amendments to that 'Part of title 18 
dealing with the Bureau of Prisons. Minor changes have been made. 

"0. Section 303(d) (1). 
'" '\Tritten communications also afford major criminals It method to control their orga

nizations from behind prison walls. The Committee takes note of the fact, however, that 
under current policies, the Bureau :of Prisons docs not read incoming mal! addressed to 
nn Inmnte from an nttorney. Such mnl! is opened only to Inspect It for physical contra
bnnd, with the Inmate having the right to be present. See Brief for the United StateR fiS 
AmlcUH Curiae in WoTff v. McDonneU (case reported at 418 U.S. 539 (1974». 

18 456 F.2d 448 (8th elr. 1972). 
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Whether the item falls within one of the specific groupings or the 
broad concept "any other object," it must be made, possessed, procured, 
or otherwise provided in violation ?f a statute, re~l~tion,. rule ?r 
order. It is expected that the regulatIOns, rules, etc. will speclfy a lIst 
of prohibited items, such as firearms, drugs, or letters not passed 
through censorship, or will define the prohibition in terms of conduct 
surrounding th~ introduction, .making, posse~sing, etc., of the item. 
For example, wlth respect to kitchen table kmves, or forks, the re~u
lation could prohibit the possession of such items outside the dinmg 
area, or regarding pieces of metal in a workshop, the regulations could 
prohibit tlie concealment of such items. In either case, whether posses
sion of the item is absolutely prohibited or merely restricted, conduct 
in violation of the regulation would trigger criminal sanctions, the 
imposition of which b necessary to further prison safety, discipline 
and order. 

The section rejects the current law approach specifically prohibiting 
taking certain objects from a detention facility. Such an approach is 
unnecessary where an inmate is involved. He could be prosecuted £01' 

I)ossession because he necessarily would have to possess an object, 
either directly or as an accomplice, before he could take or send it out
side the facility. In the case of a third person, removing something 
from a prison does not constitute nearly the threat to prison discipline 
or safety as does the introduction of prohibited items .. Because pro
tecting prison discipline and safety is the underlying rationale for 
section 1314; there seems little reason to punish the non-inmate for 
removing an object whose presence in the prison is prohibited. 

Current law includes, as a punishable offense, an attempt at intro
ducing into, or the taking or sending out of, a penal facility of any 
prohibited item. 28 C.F.R. 6.1, in turn, talks of such acts being com
mitted without the lmowledge and consent of the warden or superin
tendent. In one recent case/9 the warden gained lmowledge of the 
acts of smuggling letters into and out of a Federal prison through the 
work of an undercover ae;ent. The offense was prosecuted as an attempt 
but the conviction obtamed on several counts dealing with the at
tempted violation of 18 U.S.C. 1'791 was reversed on the theory that 
because the warden, in fact, knew what was happening,it was legally 
impossible to attempt the offense because the regUlation required that 
the warden not know. The court failed to find authority under Federal 
law for an attempt conviction to prevail in the face of legal impossF 
bility. Whatever the validity of the Third Circuit's analysis of the 
current state of legal impossibility as it relates to the law of attempt, a 
different result is clearly mandated by the attempt section of the pro
posed Code. Under subsection (c) of section 1001 (Criminal Attempt) 
It is provided that in a prosecution for an attempt there is no defense 
"that it was factually or legal1y impossible for the actor to commit the 
crime, if the crime couldliave been.committed had the circumstances 
been as the actor believed them to be." . 

Current 18 U.S.C. 1'792 is generally included within section 1314. 
That statute covers, inter alia, moving a dangerous weapon from place 
to place within a penal institution. Because proposed section 1314 pro
hibits mere possession of a prohibited item, there is no need to prove 

'l1l United. stateo v. Berrigan, 8upra note 71. 
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movement of the weapon by the inmate. On the other hand, ~8 :u.S.C. 
17D2 requires no proof that the dangerous weapon was prohIbIted by 
any regulation. This added requirement of proof should pose :p.o prob
lem because 28 a.F.R. 6.1 need only be amended to track the language 
and prohibitions of new section 1314 as it does now for current 18 
U.S.C.1791. 
4. J uriBdiction 

Jurisdiction is strictly limited to areas of direct Federal interest. 
Jurisdiction for a prosecution under section 1314 exists only if the 
official detention facility is a Federal facility. so The Federal interest 
in discipline, safety, and security is paramount in Federal institutions. 
If a Federal prisoner is confined in a State or local institution, the 
primary interest in barring contraband from those facilities lies with 
State or local officials. Accordingly, a Federal prisoner in a State or 
local facility possessing or making a contraband object does not com
mit a Federal offense. 

"Official detention," as used in section 1314, carries the same meaning 
as set forth in section 111. However, when the te.rm appears in section 
1314 it is always modified by the word "facility" thus limiting the 
statute to prisons, jails, court-house detention pens, and any other 
facility used for purposes of official detention. 
5. Grading 

A major criticism of existing 18 U.S.C. 1791, as previously noted, 
is the harsh ten-year imprisonment maximum penalty imposed for all 
contraband notwithstanding the varying degrees of potential harm 
posed by different objects. Current law does not discriminate between 
a firearm and heroin on the one hand and a can of food or a dollar bill 
on the other.sl Section 1314 provides a more discriminating grading 
structure ranging from a Class C felony to a Class B misdemeanor 
depending on the nature of the prohibited object involved. There are 
four grading classifications as follows: 

A. It is a Class C felony (up to twelve years in jail) if the object is 
II, firearm or destructive device. These are' the objects reserved for the 
highest grading because they are the most dangerous objects to be 
found in a prison. . 

B. Other weapons or objects which may be used as a weapon or as a 
means of facilitating escape, Or a narcotic drug as defined in section 102 
of the Controlled Substances Act, 21 U.S.C. 812, are graded at the next 
lowest level, a Class D felony, punishable by up to six yeats in prisOI.l. 

The drugs included are considered the most dangerous controlled 
substances-heroin, cocaine, and the like. The presence of such drugs 
in a prison which often houses numerous former addicts is most dis
ruptive of prison discipline, safety, and security. This section is not 
in~ended to be exclusive. An of the penalties for drug offenses con
tamed in chapter 18 of the Code may also be applicable in a case involv
ing drugs in a detention facility . 
. C. It is a Class A misdemeanor (up to one year in jail) if the object. 
lS any controlled substance other than a narcotic drug defined in the 

50 The Ameri{!an Bar Assoclatl'On's Section of Criminal Law took the view that Federal 
jurisdiction should extend to State or local facilities used to hold Federal prisoners when 
Fedt'rallnmateR arp Implicated. Rpe Hearings, p. 5805. 

81 See, generally, Hearings, p. 7492. 

92-919 0 - 77 - pl. I - 21 
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drug act, an alcoholic beverage, or United States currency. Prison 
experience has shown that the presence of these items in a prison is 
highly disruptive of prison discipline. 

D. Any other prohibited object that is the subject of a section 1314: 
violation will be a Class B misdemeanor carrying one of the lowest 
penalties ill the Code (a maximum of six months in prison). A penal 
sanction is deemed necessary since, as previously noted in the dISCUS
sion of the elements of the offense, prison authorities believe that 
internal prison sanctions are oiten insufficient to control the flow of 
contraband items within prison walls. 

SECTION 1315. FLIGHT TO AVOID PROSECUTION OR 
APPEARANCE AS A WITNESS 

1. In GeneraZ 
Section 1315 is an offense prohibiting' unlawfu 1 flight to avoid pros

ecution or appearance as a witness. The basic purpose of this offense is 
threefold. First, in its own right, it serves as a oasis for prosecuting 
fugitives from justice who have fled across State lines. Second, it also 
serves as a basis for the Federal prosecution of accessories after the 
fact who hiJ.1der law enforcement by hal'boring or concealing' a fugitive 
from justice.82 Third, it authorizes the Federal government to assist in 
the location and apprehension of fugitives from State or local law 
enforcement authorities. Simply stated, it grants Federal authority 
to arrest State fugitives who have fled interstate. The Federal govern
ment, with national law enforcement authority and resources, is 
uniquely able to afford fugitive apprehension assistance to the States 
and assist in removing the major threat to the safety of citizens in 
other States posed by fugitives in interstate flight. 
s. Pre8ent Federal Law 

Proposed section 1315 is derived from current sections 1073 and 1074 
of title 18. Section 1073 bars movement or travel in interstate or foreign 
commerce with intent to IlVoid: (A) prosecution or detention a:fter 
('onviction for a felony under the 'laws of the place from which the 
fugitive has fled; (B) giving testimony in a crIminal t.rial involving, 
tl. felony in the place from which he has fled; ano (C) service of proceus 
or contempt proceedings for failure to attend and testify before a'll , 
ngency of the State from which he has fled empowered to conduct 
investigations of alleged criminal activities. 

18 U.S.C. 1074 parallels the first-two subsections of section 1073 
except that its application is limited to certain specific offenses invol
ving destruction by fire or explosive of any building or structure. The 
sections appear to overlap. The destruction of any building by fire 
or explosion, outside of perhaps nn unoccupied storage slled, would 
most probnbly be a felony under any State lnw. Accordingly, flight to 
avoid prosecution or giving testimony in such cases would be covered 
under bot}l sections 107~ and 1074. 

The mnximum punisllment for both sections is the same-five years' 
imprisonment. l\{oreovel', bof'h statutes have a spc>ciaJ venue provision 
which requires that ~ny prosJcution under either statute he conclu(;~ecl 

"" See section 1'311 (Hindering La.w Enforcement), 
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in the Federal judicial district in which the crime was committed or 
the service or contempt proceeding avoided. In addition, no prosecu
tion can be brought under 18 U.S.C. 1073 except uJ?on the formal 
approval in writing of the Attorney General or an AssIstant Attorney 
General. 

The Committee takes notice of the fact that the current fugitive 
felon statutes have served well liS yehicles for 'Federal assistance to 
State and local law enforcement particularly because fugitives in 
interstate flight can pose a major threat to the safety of citizens in 
other States. Moreover, there is no record of any abusive use of the 
statute, of unnecessary Federal prosecutions, or of usurpation of State 
or local functions in the almost forty years of history of the Fugitive 
Felon Act. 
3. The Ojfeme 

Section 1315, like the proposal of the National Commission,83 
parallels existing 18 U.S.C. 1073 in large measure. In general, the 
changes that are made are technical in nature, designed either to 
clarify the offense or to take advantage of values of codification (e.g., . 
llsing defined terms, such as "officinl proceeding"). 

Subsection (a) provides that: 
A person is guilty of an offense if he leaves a state or local juris

diction with intent to avoid: 
(1) criminal prosecution, or official detention after conviction, 

for an attempt to commit, a conspiracy to commit, or the com
mission of a state or local felony III such jurisdiction i 

(2) appearing as a witness, giving- testimony, or producing a 
record, document, or other object III an official proceeding in 
which a state or local felony in such jurisdiction is charged or 
being investigated; or . 

(3) contempt proceedings, or criminal prosecution, or official 
detention after conviction for failure to appear as a witness, to 
give testimony, or to producl' a record,' document~or other ob
ject in an official proceeding in which a state or local felony in 
such jurisdiction is charg<'cl or being imestigated. 

The conduct clement is leaving a jurisdiction. Since no culpability 
standard is specifically designated, the applicable state of mind that 
mnst be proved is at ll'ast "knowing," i.e., that the defendant was 
aware of the nature of his actions.84 

The clement t.hat the jnrisdiction is "State or local" is an existing 
circllmstance. As no culpability lcvel is specifically prescribed, thl' 
applicable state of mind to be shown is, at a minimum, "rcck1ess," 
i.e., that the defen<'lant was aware of but disregarded the risk that 
the circumstances existed.85 

Paragraphs (1), (2), and (3) state the particu1ar, alternnte pur
poses for which it must be shown that the conduct was performed. 
That is, the prosecution mnst establish that the defendant knew h<' 
was fleeing or leaving and, in the course of doing so, had an intent 

83 See Finnl Report. § 1310. 
'" See sections 303(b) (1) nnd302(b) (1). 
Il5 See 'sections 30'3 (b) (2) nnd '302 (c) (1). 
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to avoid (Jertain cireumstances, i.e., criminal prosecution,86 official de
tention after conviction,87 appearing as a witness, giving testimony 
or producing information,88 contempt proceedings, etc. 

'J1he circumstances which the accused was seeking to avoid by leav
ing all are in connection with a State or local felony. The term "felony" 
which includes a State or local felony is defined in section 111 as "an 
offense for which a term of imprisonment of more than one year is 
authorized." Thus avoids problems where a state, like New Jersey, 
labels some offenses punishable for more than one year, as high mis
demeanors or other such terms. 'I'here is no reference to specific serious 
offenses, such as 18 U.S.C. 1074's destruction of a building by fire or 
explosion, because such references are unnecessary. It is believed that 
all serious offenses are encompassed wiNlin the phrase "state or local 
felony" as defined. 

The special venu provisions of sections 1073 and 1074 are continued 
Qut moved to the general venue se'ction of the Code.89 

Attorney General authorization is not included in the Code for the 
Fugitive Felon Act as it is in current law. It is the Committee's view 
that such matters are better handled on an administrative level rather 
than by statute. Prosecutions under present 18 U:S.C. 1073 are rare. 
It can be expected that this experience will continue in the future 
under section 1315. . 

There is no need to grant discretionary authQrity for Federal law 
enforcement authorities to· decline Federal enforcement assistance 
under spcified conditions, because such authority is inherently within 
the power of Federal law enforcement agencies. 
4. De/eme Preoluded 

Subsection (b) provides that it is not a defense to a prosecution 
uncleI' this section that the testimony or the record document, or other 
object would have been legally privileged or would have been inad
missible in evidence. An identical provision has been included in sec
tion 1311 (Hindering Law Enforcement), and the discussion relating 
to that provision should be referred to here. 
D .• l urisdiotion 

The jurisdiction for proposed section 1315 is tho same as that for 
the current sections it would replace. There is F('dernl jurisdiction 
over the offense of flight to avoid prosecntion or giving testimony if 
the actor moves across a State or United Statps boundary in the 
commission of tIle offense. 
6. (hading 

Section 1315 provides Class E felony grading (i.e., up to three years 
in prison) for the offense. This will enable law enforcement officers 
to effect the ·arrest of felons without first s('cking an arrest warrant. 

Ell The 'Committee intends that the e~ating interpretations of the "intent to avoid prose
ecutron" element in 18 U.S.C. 11013 be. followed under this statute .. See e.g., United, 'State8 
v. Bando, 244 'F.2d 833, 843 (2d ·Clc.), cert. denied. ·a55 ms. 844 (lgo7) ; Hett v. United, 
State8,3'5;a F;2d 761 (Oth 'Clr. 1!?tl5) , cert. denied, 3&4 U.S. 905 (106'6). 

81 Tho term "official detention" has been explained in connectIon with section 1ar3. 
8$ Under subsection (b), it Is not a defense thnt the testimony, or the record, document. 

or other object would have been legally prlYileged or would have been InadmiSsable In eyi
dence. ,See the explanation ·of an identical proylslon in section 1'311, appJicable to sub
section (a) (1) (D). 

so Sectlon3311 (f). 
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SUBOHAl'TER C.-':"'OBSTRUOTIONS OF JUSTICE 

(Sections 1321-1328) 

This subchapter contains the offenses of witness bribery, corrupting 
a witness or informant, tampering with a witness or informant, retali
ating against a witness or informant, tampering with physical evi
dence, improperly influencing a juror, momtoring jury deliberations, 
Hnd demonstrating to influence a judicial proceeding. While the pro
posals generally follow the outline suggested by the National Com
mission, the Committee has made four modifications from the statutory 
scheme.in the Final Report. First, a separate section entitled "Witness 
Bribery" (section 1321) has been added to parallel the proposed brib
ery offense (section 1351). Second, the Committee has restructured the 
offenses by consolidating the crimes of bribery involving a witness 
in an official proceeding and bribery involving an informant in a 
criminal investigation into one section (section 1322) and has sepa
rately defined the offenses of using force, threat, and the like against 
a witness or nn.informant in a section entitled, "Tamperin~ with a 
Witness or an Informant" (section 1323). Third, the Commlttee has 
decided to perpetuate the catch-all language of current law relating 
to influencing, obstmcting, or impeding tho due administration of 
justice (section 1323 (a) (2», on the theory that the proven advan
tages of this language in 18 U.S.C. 1503 outweigh any supposed 
disadvantages that its presence creates. Fourth, tho Committee has 
drafted a separate retaliation statute for injury to the person or 
property of a witness in an official proceeding or an informant ill a 
criminal matter (section 1324). This permits restricting the applica
tion of section 1358 of the proposed Code to retaliation against public 
servants and leads to a more logical structuring of the various offenses 
in chapter 13. 
1. In General and Present Federal Law 

Current title 18 covers the general offense of obstructing justice in 
two contexts. First, 18 U.S.C. 201 prohibits the bribing of jurors, 
court officers, or witnesses; second, chapter 73 of title 18, entitled 
"Obstruction of Justice," prohibits a wide variety of acts which,-if 
carried out, would result in. a miscarriage of justice by corrupt 
methods. 

Subsections (b), (c), (f), and (g) of 18D.S.C. 201 reach the brib
ery of court officials and jurors by deeming these persons·to be public 
servants. The Committee in its proposals on bribery and graft in 
sections 1321 and 1322 llUs continued this statutory scheme. Subsec
tions (d), (e), (h), and (i) of 18 U.S.C. 201 cover the offenses of 
bribing a witness in any Federal court, or legislative or administrative 
hearing. The first two su -osections parallel 18 U.S.C. 201 (b) and 
(c) and ban the "corrupt" offering or receiving of anything of· value 
with intent to influence a witness' testimony under oath or with intent 
to influence a witness to absent himself Trom a 11earing. Subsections 
(h) and (i) of 18 U.S.C. 201 parallel 18 U.S.C. 201 (f) and (g) and 
hal' the offering or receiving of anything of value "for or because of" 
a witness' testimony at any trial, hearing, or proceeding or his absent-
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ing himself therefrom. These latter sections drop the elements of a. 
"corrupt" offer or solicitation and the requirement of a specific intent. 
Subsections (d) anci (0) carry a pclUtLty of up to fifteen years in 
prison; subsections (h) and (i), which can be considered as Jesser of
fenses to the preceding subsections, carry a maximum penalty of two 
ycars in prison. 

The obstruction of justice chapter in title 18 has seven specific stat
utes pertinent to this subchapter.1 The principal of these are 18 u.s.n 

Section 1503 covers a number of disparate offenses in one large and 
complicated section entitled: "Influencing or injuring officer, juror or 
witness generally." First, the statute forbids anyone to "corruptly," or 
by, force or threat, endeavor to influence, intimidate, or impede a 
witness in any Federal court. Second, corrupt endeavors to influence, 
obstruct, or impede jurors or court officials are barred. Third, the 
statute makes it unlawful to injure any person or property of a party 
or witness in any Federal court proceeding on account of attendance 
or testimony at such proceeding. Fourth, it bars injury to the person 
or property of a juror or a court officer on 'account of the performance 
of official duties. Fifth, it forbids anyone, corruptly, or by force or 
threat, to influence, obstruct, or impede the due administration of 
justice or to endeavor to influence, obstrud, or impede the due admin
istration of justice. This latter provision is a catch-aU which, while 
often restrictively construed by the courts, has served as a vehicle for 
prosecution of 8, number of offenses affecting the propel' functioning 
of the Federal courts. For example this provision. has been he,ld to 
reach the situation of a lawyer corruptly advising other persons to 
claim their Fifth Amendment privilege so as not to reveal facts before 
a grand jury.2 Similarly, it has been held to include as within the tel'lll 
"witness" not only a person aalready called to testify, but also one ex
pected to be called.3 Likewise the Supreme Court has held that the 
word "endeavors," as used in the obstruction of justice statute, is 
broader than the concept of attempt and "describes any effort or essay 
to accomplish the evil purpose that the section' was enacted to 
prevent." 4 . 

It is apparent that an overlap exists between 'an offer to bribe a wit
ness under 18 U.S.C. 201 and a corrupt endeavor to influence a witness 
or to corruptly endeavor to influence or obstruct the due administra
tion of justice by means of offering a bribe, under 18 U.S.C. 1503. 
There have been instances where such bribery efforts have resulted in 
an indictment charging both offenses as separate c,ounts based on 
essentially the same conduct. It has been held that, althou~h. based on 
the same transaction, the separate counts under the bribery and ob
strllC'tion of jl1StjC'(, stntllteR cllnrg(' separate and diRtinct off('nseR.1I 

Section 1505 of title 18 is a parallel statute that applies many of the 
provisions of section 1503 to Federal departments and agencies as wen 

1 Four other sections contained In chapter 73 of 'ti'tle 18 wlJIbe consldere(l elsewhere: 18 
U.S.C. 1501 (Assault on a process server) : 1502 (ReSistance to extradlUon Il.g-ent), 1509 
(Obstruction of 'court orders) : and 1'511 !Obstruction of Stnte or local law enforcement). 

• See GrllnewnZcl v. Vnite([. States. 1153 U.s. '391. 424 (1957) ; OoZe v. f.initea StatC8:) 329 
F.2d 437 (9th Clr.), cert. denied, 377 U.S. 954 (1964). 

"See Hunt v. United State8, 400 F.2d 1'306, a07 (fith Cir. 1968). cer. denled,a9a U.S. 
1021 (1969). nnd caSeS cited therein. 

• Unitea States v. Rus8ell. 25'5 U.S. 138. 14'3' (19211. 
"Slade v. Ulldted Sta.te8. 85 F.2d 786 (10th Clr. 1936). 
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as to congressional hearings. Thus, the catch-all phrase used in this 
section bars anyone from corruptly, or by threats or force, influ
encing, obstructing, or impeding or endeavoring to influence, obstruct, 
or impede, the due and proper administration of the law under which 
the proceeding is. being held before any department or agency of the 
United States, or the due and proper exercise of the power of congres-· 
sional inquiry. Similar provisIOns. are included to protect witnesses at 
administrative or congressional proceedings ·from retaliatory-injury 
to persons or property. There is, however, no protection from threats 
or injury directed,toward administrative or congressional officers as 
there is in section 1503 for threats or injuries directed at court officers 
on account of their official duties. . 

Section 1505 has one proviso that is absent from section 1503. This 
deals with the destruction, alteration, or removal of material docu
mentary evidence with the intent to evade any civil investigative de
mand duly made under the Antitrust Civil Process Act or under lR 
U.S.C. 1968 (Civil Investigative Demand). 

The maximum penalty for violation of 18 U.S.C. 1503 or 1505 is. 
imprisonment for five years and a $10,OOO.fine. 

18 U.S.C. 150+ prohibits any attempt to ·influence the action or 
decision of a juror by sending hlm any written communication in rela
tion to an issue pending before the jury. This is an effort to insulate the' 
jury fl"Om contact with litigants that falls short of bribery or "corrupt" 
plans to influence its decisions. It carries a relatively light maximum 
pellalt.y of six months in prison. 

18 U.S.C. 1506 proscribes theft, alteration, or falsification of any 
r'ecord, writ, process, or other proceeding in a court of the United 
States whel't~by a judgment is voided, reversed, or made ineffective. 
This stutllt(\ ",hich carries a penalty of. up to five years in prison, also . 
bars the act of acknowledging any bail in the name of a person not 
consenting thereto. This latter provision is covered in the section 1343 
of the Code concernin~ false statements. 

Picketin~ or parading in or near a court house with intent to 
obstruct or impede the due administration of justice or to influence a 
judge, juror, witness, or court officer is made Illegal under 18 U.S.C. 
1507, a statute which carries a maximum penalty of one year in prison. 
The stat lite contains no definition of what "near" to n courthouse 
means, creating a problem of potential vagueness which has been 
discussed by the Supreme Court in relation to a conviction based upon 
a similar State law.o . 

Under' 18 U.S.C. 1508, it is illegal to record the proceedings of a 
Federa I grand or petit jury or to listen in or observe their proceedings. 
This offense carries a maximum penalty of one year in prison. 

18 U.S.C. 1510, entitled "Obstrnction of Criminal Investigations," 
makes it lInlawful to willfully endeavor by means of bribery, mis
mpr'esentation, intimidation, force, or threats, to obstruct or prevent 
the communication of information relating to a Federal offense to a 
Federal criminal investigator. This statute, which was enacted in 1967, 
was made neecf;sary by holdings that the basic obstruction statute, 18 
U.S.C. 1503, did not apply until an official proceeding was initiated, 

a Com v. Loftisiana, 379 U.S. 5'59 (1965). 
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and that this required, at the least, the filing of a complainU It ,vas 
thus necessary to protect informants at an earlier stage: The statu~c 
also prohibits injury to the person or property of an mformant In 

retaliation for the-giving of information. Violation of 18 U.S.C. 1510 
carries a penalty oinot more than five years in prison. The stat~te was 
carefully limited to information relating to a Federal offense gwen to 
Federal officers only. Thus, a bribe to a witness to a Federal cnme not 
to repOl't it to a local law enforcement officer does not violate the 
statute. 

There are several other statutes in the United States Code dealing 
with various forms of obstruction of the judicial process.s One example 
is 18 U.S.C. '551 which. inter alia, bars the concealment or destruction 
of invoices or books 'dealingwith merchandise imported into the 
United States if the act is done for the purpose of suppressing any 
evidence of fraud. Other examples are 15 U.S.C. 50, which makes it a 
misdemeanor to fail to attend or to testifv at a Federal Trade Commis
sion headng or produce documentary e'vidence in r~sponse to a s?b
pena, and 46 U.S.C. 239 (also 'a misdemeanor) barrmg. any coerCIon 
or inducement of a witness to get him to testify falsely in connection 
with a shipping casualty.9 

There is also inevitably somewhat of an overlap between some of tho 
obstruction of justice statutes and the laws dealing with contempt of 
court. 

SEOTION 1321. WITNESS BRIBERY 

1. In General 
This section makes it an offense for a person knowingly to offer, give, 

or ngree to give to another person, or to solicit, demand, accept, or 
agree to accept from another person anything of value in return for 
an agreement or understanding that the testimony of the recipient will 
be influenced in an official proceeding. 

This statute is drafted in order to avoid the anomalous situation 
that, absent It special provision coyering bribery of witnesses, bribery 
of a judge or jnror under proposed section 1351 would carry a higher 
penalty than bribery of a witness, which could be rcached only under 
one of the general obstri.1Ction of jnstice statutcs hi this subchapter., It 
is evident that bribery of a witness to influence his testimony is as 
disruptive of the basic integrity of the judicial system as would be the 
bribery of !1 juror to influence his verdict. Indeed all these offenses are 
identically graded in 18 U.S.C. 201. Section 1321 therefore paranels, as 
closely as possible, the bribery section (section 131>1). Common terms 
such as "anything of value," "'in return for an un<'lerstanding or agree
ment," and "will be influenced" arc utilized with the jntention that the 
comments made about them in the bribery statute should apply here 
also with equal force. There is. moreover, identical grading, and the 
jurisdictional bases contained in section 1321 are similar to those in 
section 1351. 

1 See United' States v. Scorato1o, 131 F. SUDP. 620 (w.n. PR. 1956); Worldng Paper!'.. 
pp. 569.1570. . 

8 S<>me of these smtutes overlap Into the area of obstruction of a ·government function 
covered In another part of this reoort. 

o Other statutes include 4·5 U.S.C. 60, dealing with intimidation of witnesses to supnress 
Information regarding the injury or death of a railroad employee, and 49 U:S.C. 1472 (g), 
making It illegal t'O refuse to attend. testify, or produce books at a hearing before the 
Federnl Avidion Administration. 

______________________ ~ ____________________________________________ _J 
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The basic distinctions between the two offenses relate to the pur)?ose 
and effect of the bribe. Thus, testimony in an official proceedmg, 
rather than the official action of a public servant, is the object of the 
offense under section 1321, and the prohibited act is to infll!ence the 
recipient's testimony at the official proceeding rather than to mfluence 
the reci1?ient's official action as II: pub~ic serva~t. . 

As WIll be more fullv descrIbed m the dlScussIon of the proposed 
statute on corruption of a witness or an informant (section 1322), the 
emphasis on bribing or corrupting a witness is not on the fa~t that an 
official proceeding is already pending. Rather, the focus IS on the 
defendant's conduct in influencing or seeking to influence another's 
testimony in an official proceeding even though not yet instituted. This 
policy is implemented, in part, by the defense precluded subsection of 
section 1321 which eliminates the current restriction under 18 U.S.C. 
1503 requiring that a proceeding be pending at the time of the illegal 
act.l0 This emphasis on the d.efendant's conduct in seeking to influence 
another's testimony is also implemented by omitting reference to the 
term "witness" for fear of importing the limiting mterpretations on 
that word in current law. The problems with the word "witness" have 
concerned such issues as whether the witness has been subpoenaed or 
will be subpoenaed, and whether it is necessary to show that he actually 
intended to testify or only that the defendant believed he intended to 
testify.ll Section 1321 avoids these shoals by barring p'ayments t.o 
"another person" in return for an agreement that the recipient's testI
mony be influenced at an official proceeding. 
fJ. The Offense 

The conduct element in this section is offering, giving,or agreeing 
to give to another person, or soliciting,12 demanding, accepting, or 
agreeing to accept from another person. As no culpability level is 
designated, the applicable culpabilIty will be "knowing," thus requir
ing proof that the defendant was aware that he was offering, etc., or 
soliciting, etc., something from another person.lS 

The elements that what is offered or solicited is "anything of 
value," 14 and that the offer or solicitation is "in return for an agree
ment or understanding that the testimony of the recipient will be 
influenced in an official proceeding" are existing circumstances. As no 
culpability level is specifically set forth, the .applicable state of mind 
that must be proved is "reckless," i.e., that the defendant was aware 
of but disregarded the risk that the circumstances existed and his dis
regard was such as to constitute a gross deviation from the standard 

, of care a reasonable person would exercise in such a situation.15 
The terms "anything of value" and "official proceeding" are defined 

in section 111. The former term i& not intended to encompass legiti
mate payments to witnesses of travel. and subsistence 'expenses or II. 

10 See e.g .. Unite{/, .State8 v. Metcalf, 435 F.2d 754 (9th Clr. 1970); Unite{/' States v. 
Bakel', 494 F.2d 1262 ('6til Clr. 1974). 

l'1 See 'Worklng Papers, pp. 571,581-582. 
U Solicit doeR not mean the conduct proscribed In section 1003 (Crlmlnnl Sollcltntlon) 

but Instead IR Intended to bear ItR dlctlnnnry mennlng of "nppronch with a request," or 
"try to obtain by nsklng for." See section 111. 

1. See RcctinnR ROa(b) (1) ani! a02(b) (1) • 
.. The lan!!ua!!c was Improved by the A.B.A. Committee nn Reform of Federal Criminal 

Laws of the Section of Criminal Law Hearings, pp. 5788, 5806. 
,. See sections 303(b) (2) and 302(c) (1). 
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reasona:ble fee for the preparation of an expert's opinion.16 The latter 
term is defined as a "proceeding, or a portion thereof, that is or may 
be heard before (a) a government branch or agency; or (b) a public 
servant who is authorized to take oaths .... " This definition is designed 
to be very broad and to include investigatory proceedings (e.g.,.such 
as are conducted by the Small Bllsiness Administr!.1tion) as well as 
adjudicatory hearings. 
S. Defense P'I'eol!udea 

Subsection (b) provides that it is not a defense that (1) an official 
proceeding was not pending or about to be instituted, or (2) the 
defendant or other recipient or proposed recipient of the thing of 
value also committed ,or attempted to commit by the same conduct 
an offense under section 1'722 (Extortion), 1'723 (Blackmail), or 1'731 
(Theft). The first provision, as has been discussed, is designed to 
reverse current case law interpretations under 18 U.S.C. 1503 limiting 
the application of that statute to pending proceedings. The second pro
vision is derived from New York law.17 Similar provisions were also in 
S. 1, as originally introduced in the 93d Congress. IS The provision is 
designed to deal with the problem of the often blurred distinction be
tween :bribery, theft, and extortion in cases involving payments to 
public officials. Some defendants have contended, for example, al
though most case authority is to the contrary, that the crimes of 
bribery and extortion are mutually exclusive and that in fact the re
ceiver's crime ',vas extortion and that he, the defendant, is therefore 
entitled to be acquitted of the mutually exclusive charge of bribery.19 
The purpose of the instant provision is to do away ,vith this unde
served and technical defense which "frequently placed prosecutor and 
court in the precarious position of being forced to cliom;:e between two 
crimes having the finest of distinctions." 20 Undel' the present provision 
it will still: to be sure: be a defense that not all the elements of bribery 
were sufficiently proved. But the mere showing that the bribe recipient 
or the defendant himself committed. extortion, blackmail, or theft will 
not constitute a defense. Paranel provisions are hlCludedin the pro
posed Code in the general bribery graft sections (1351~1355), and in 
the extortion and blackmail sectionsY 
4 .. JU1.z.sawtion 

There is Federal jurisdiction over an offense in this section if the 
~roceedin~ "is or would be a federal official proceeding," if the United 
States mall or fL facility of interstate or foreign commerce is used in 
the planning, promotion, or other enumerated phases of the offense, 
or if movement of a person across a State or United States boundary 
occurs in the l?lanning, promotion, etc., of the offense. The "or would 
be" language III the ·first jurisdictional branch is added to effectuate 
the intent that this section reach instances of witness bribery even if 

,. See 18 U.S.C. 201(jl. 
17 See McKinney's N.Y. Penal 'Law §§ 135.70, 155.10, 180.30, 200.1'5. 
10 See sections 2-6r:2(b) Rnd 2-!Jf'4Ib). . 
19 See e.g., United States v. Addonizio, 451 F.2d 49. 72-73, 77-78 (3d Clr. 1971). cert. 

denied, 405 U.S, 936 (1972) ; United State8 v. Hyde, 448 F.2d 815. 832-834 {'5th IClr. 1071} , 
cert. denied, 404 U.S. 1058 (1972); United States v. K1tbacki, '2'37 F. SuPP. (]J38 (E.D. Pa. 
1965) ; see also People v. Diogllardi, 8 N.Y.2d 260, 168 N.ID.2d 683 (1060). 

<0 McKinney's N.Y. Penal Law § 200.15, Practice Commentary; see also Working ;Papers, 
p.020. 

'" See sections 1359{b) (2) and 1724{c). 
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no official pl'oceeding is then pending or ever takes place. The latter 
two bases continue the coverage presently found in 18 U.S.C. 1952 for 
local or State bribery offenses where commerce facilities are used or 
State or international boundaries are crossed.22 

5. Gmding 
An offense under this section is a Class C felony (up to twelve years 

in prison). This is consistent with the penalty under current 18 U.S.C. 
201, as well as with the penalty under proposed section 1351 (Bribery). 

SECTION 1322. CORRUPTING A WITNESS OR AN INFORMANT 

l.ln General 
. This section deals with the bribery or corruption aspects of obstruc
tion of justice. Although neither witnesses nor informants are specif
ically mentioned in tne statute itself, the title refers to both as the 
principal classes of individuals intended to be protected. The section 
mcludes parts of the offenses covered in 18 U.S.C. 201 (h) and (i) as 
well as the overlapping obstruction prohibitions of 18 U.S.C. 1503, 
1505, and 1510. The Code section 1323 on tampering deals with force, 
threats, intimidation, or deception. There is no coverage, in either 
statute, however, for the person who persuades or induces one of these 
ncts, but employs none of thc prohibited conductof sections 1322 and 
1323. Absent bribery, threats, etc., there is no crime under this sub
chapter although justice will be as obstructed if the persuasion is 
effective, as if bribery or threats were actually employed. Such per
suasion under current law could conceivably be reached under the 
catch-all clause of 18 U.S.C. 1503 although there do not seem 
to be any cases in point. Conduct of the sort described would, how
ever, be co\·ered in the proposed Code under section 1003 (Criminal 
Solicitation) . 

This section as it concerns informants in criminal investigations 
covers bribe offering only. It does not cover the potential informant 
who witnesses a crime, then seeks out the ,offender and demands a bribe 
not to inform the authorities. This latter situation is generally known 
in the law as compounding a crime, which, in essence, is a form of 
blackmail. It is possible that the language of both 18 U.S.C. 1510 and 
18 U.S.C. 873 covers this offense, although there is some authority for 
the view that compounding a crime is not a Federal criminal offense.23 

The compounding offense is reached generally under the proposed 
Code via section 1723 on blackmail. 
lB. The Ojfeme 

Subsection (a) (1) provides that a person is guilty of an offense if 
he offers, gives, or agrees to give to another person, or solicits,24 
demands, accepts, or agrees to accept from another person, anything of 
\'nluo "for or because of any person's" doing of any of five enumerated 
things. The phrase "for or because of" to connect the bribe payment 

2!l However, the Committee has expanded the travel branch somewhat to cover the travel 
hy any person (including the victim) relative to the offense, not just travel by the offender. 
Comnare Rewis v. UlIiterl States, 401 U,S. 808 (1971); Uniterl States v. DeOavalcante, 
440 F.2d 1264. 1268 (3d Clr. 1971). 

"" See Working Papers, pp. 577-578. The Model Panel Code contains a compounding a 
crime offense, see section 242.5 (P.O.D. 1962). hut also makes it an affirmative defense 
that the payment WaS restitution or Indemulficatlon for harm caused by the actor . 

.. See note 12, supm. 
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with the prohibited purposes has also been adopted in section 1352 
On graft and section 1751 on commercial bribery. This language is 
intended to draw a distinction between ,these offenses and the more 
serious offense of witness bribery, discussed above, which requires proof 
of "an understanding or agreement." 

The first prohibi:ted act involves a person's testimony in an official 
proceeding. It should be noted that this is intend~d to include a 
payment to cause someone to testify truthfully as well as falsely. 
. The second prohibited act is a person's withholdip.g testimony, or 
a record, document, or other object from an official proceeding, whether 
or not the person would be legally privileged to withhold it and regard
less of its admissibility in evidence. The latter clause is set forth in 
a defense precluded subsection and is intended, among other things, 
specifically to perpetuate the line of cases holding thrut the other's 
privilege not to testify or produce information is no defense.25 

The third prohibited purpose is ellgaging in conduct which con
stitutes n violation of section 1325 (Tamp~ring with Physical Evi-
dence). , . . . . 

The fourth forbidden purpose IS evadmg legal process summonmg 
tho person to testi~ in an official proceeding. 

The fifth prohibIted purpose is the person's absenting himself from 
an official proceeding to whICh he has been summoned. 

SubsectIOn (a) (2) makes it an offense to offer, give, or agree to give 
anything of value to another person for or because of a person's: hind(>l-
ing, delaying, or preventing the communication of information relat
ing to an offense or possible offense to a law ·enforcement officer. This 
provision carries forward the bribery aspect of 18 U.S.C. 1510. The 
term "offense" is defined in section 111 to embrace only conduct 
punishable unde.r a Federal statute. 

Tho phrase "or possible offense" is included to make it clear that an 
actual offense need not be the subject of the information. It is sufficient 
that the information be such as to relate to the possibility that an 
offense has been or will be committed. 

The conduct in subsection (a) (1) is offel'ing, giving, or agreeing to 
give anything to another person, or so1iciting~.demanding, acceptmg, 
or agreeing to accept anything from another person. Smce no cul
pability standard is specifically designated, the applicable state of 
mind that must be proved under section 303 (b) (1) is "knowing," i.e., 
t.hat the defendant was aware of the nlltl1l'e of his actions. 

The elements that the offer, demand, et.c. was "for or because of" 
nny person's (1) testimony, (2) withholding testimony, a record, 
document, or any other object, (3) engaging in conduct constituting 
n violation of section 1325, (4) evading legal proccss summoning him 
to appear as It witness or to produce some object 01'(5) absenting him
self from a proceeding to which he lws been snmmoned, state the 
alternative motives or purposes of the defendant which must be prohd. 

The elements that wlmt is offered, given, demanded, etc. is "anything 
of value" and that the proceeding involved is an "official proceeding" 
nro existing circumstances. As no culpability level is specifically pre
scribed, the ItppUcable state of mind that mnst be proved is "reckless," 

!!5 See note 2, 8upra. 
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i.e., that the defendant was aware of but disregarded the risk that the 
circumstances existed.26 

The terms "anything of value" and "official proceeding" are defined 
in section 111. The latter term is discussed in connection with sec
tion 1321. With respect to the former term, the Committee con
sidered whether or not. to limit the crimes of bribery and corruption 
to the payment of anything of pecuniary value, as is done in section 
1352 (Graft). The purpose of the limitation there is to eliminate such 
things as business lunches, theater tickets, and the like from criminal 
coverage when such minor gifts between public servants and citizens 
occur. It is doubtful, however, if such essentially harmless gifts are' 
as likely to pass between defendants and witnesses or informants in 
the context of official proceedings or criminal investigations. Accord
ingly, the Committee provided a blanket bar on anything of value 
passing to a witness or informant for 01' because of hIS testImony, etc. 
Prosecutive discretion is. deemed sufficient to deal with the harmless or 
de minimis gift. 

The Committee, as under section 1321, does not intend that the term 
"anything of value," broad though it be, extend to legitimate pay
ments to witnesses of travel and subsistence expenses or to a reason
able fee for the preparation of an expert's opinion. In addition, the 
Committee intends to exclude the situation where two co-defendants 
agree among themselves to assert.their respective privilege against self
incrimination and not to take the stand. Although it could be argued. 
that they are exchanging something of value for or because of with
holding testimony (and thus violating subsection (a) (1) (B», it is 
obviously undesirable to have a criminal statute interfere in this deci
sion, and that is not an intended result of this statute. In a similar 
context under existing law, where a charge of suborning perjury re
sulted, it was stated that "it is not a crime . . . for one jointly indicted 
with others and charged with conspiracy to consult with his co-defend
ants after the indictment has been returned." 27 The opinion indicated 
that courts should be reluctant to become hlVolved in such cases and 
should not stretch criminal laws to cover such consultations and what 
amounts to trial strutegy. The Committee endorses this attitude and. 
result but believes that 'there is no need specifically to exempt from 
"anything of value" such agreements on testifying between codefend
ants. In the un1i~ely event that a case of this kind should be brought, 
the Committee anticipates that the courts would take the same posi
tion as was done in the suborning perjury case noted above. 

The conduct of subsection (a) (2) is offering, giving, or agreeing to 
give anything. Since no culpability standard is specifically designated, 
the applicable state of mind that. must be proved under .section 
303(b) (1) is "knowing," i.e., that the defendant was. aware that~he 
was offering, giving, or agreeing to giye something. The element that 
what was offered, given, etc. was "for or because of any person'ahinder
ing, delaying, 01' preventing the communication to.a law enforcement 
officer of information relating to an offrnse or a possible offense" 
states the purpose or motive for the condll.\ ;,ereunder. This purp?se is 

211 Se.e sections 303(h) (2) and 302 (c) (1). The fact that the conduct was in violation of 
section 1325 requires no proof-us to culpability. See sectlon 303(d) (1). 

'" Walker v. United State8, 93 F.2d 792, 795 (8th Clr. 1938). 
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intended to be substantially equivalent to the prt'sent interpretation 
of 18 U.S.C. 1510 to the effect that the offender need. only believe, not 
know, that the informant would communicate such information.ss . 

The element that what was offered, giYen, etc., was ':anything of 
value" is an existing circumstance as to which the applicable culpa
bility standard is "reckless." The discussion of this clement in connec
tion with subsection (a) (1) is incorporated here as equally reJemnt. 
3. lJe!e1UJe Precl'l.lded 

Section 1322 contains, in subsections (b) (1) and (b) (3), identical 
defense precluded provisions to section 1321 and the pl'evions discus
sion there should be consulted at this poinVo The Committee notes 
tllat it considered but rejected an affirmative defense under this sec
tion recommended by the National Commission 30 that "any consid
eration for a person's refraining from instigating or pressing the pros
ecution of an offense was to be limited to restitution or indemnification 
for harm caused by the offense." This defense is believed to be too dif
ncult to administer, It would provide an automatic insulation for the 
bribe offeror who can camouflage his bribe by claiming that he was 
merely making a restitutional bid to the complainant, and, if the 
sum offered is large, the offeror can say he was simply intending to be 
generous in righting the wrong he had done. It could be expected that 
this defense would be raised far more often t·han in the rare case where 
its use would be justified. In essence, it would permit justification of 
an act that amounts to obstruction of justice in the form of buying 
off the complainant. ' 
4.. Jurisdiction 

There is Federal juris(liction over an ofl'ensc under this section in 
four situations. Three of these COI'l'C'sponrl to the jurisdictional basC's 
under section 1321, and tl1C discnssion of those provision::; in that con
text is incOl'poratecl here as eC]11ally pCloti ncnt. The Ilclditional base not 
utilized in section 1321 provieles jl1l'is(liction'for obstructions of com
munication about Federal offensrs OJ' possible offenses to Federal of
ncers. As sl1ch it tracks the jlll'iscliction p1'psently fonnd in 18 U.S.C. 
1510. In arcord with the policy underlying that recentlycnacteo 
stnt'nte,1t was felt. that it ,youlel he nnwise to extenel Federal rovern,gc 
to non-Federal officers. Several years of experience lmder 18 U.S.C. 
1510 have fn i1rd to demonstrate nny need for s11ch expanded coverage. 
S. Grading 

An offense under tIlis section is ,gl'fi.(led as It Class E felony (np t.o 
three yenl'S in prison). This is similnr to the two-year mnximum pen
alty under 18 U.S.C. 201 and the five-year maximum penalty lmder 
18 U.S.C. 1503, 1505, and 1510. It is also identicnl to the ,grading 
npplicable to the gl'flTt section (1:31>2), the most nnaJogons stntuto to 
this one in the proposecl Code. 

""See United State8 y, l{ozack, 438 F,2d 1062 (3d Cir.), cert, denied, 402 U;8, 996 
(1971). 

,. Subsection (b) (2) contains a defense precluded that the testimony, or the record, 
document. OJ: other object, would have been legnlly privileged or would hm'e been Inad
missible in ('vldenee, A similar provision Is nppllcable to section 1311 (Hindering Lnw 
Enforcement) and the explllnation there should be adverted to here. 

00 Finnl Report, § 1321(3) (b). . 
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SECTION 1323. TAMPERING WITH A WITNESS OR AN INFORMANT 

1. In General 
'This section covers the coercive acts that can be employed to tamper 

with .witnesses and informants in official proceedings and to tamper 
with informants in criminal investigations. 

This statute is meant to parallel, as closely as is practicable, the 
preceding statute (section 1322) dealing with corruptIOn of witnesses 
and informants. Thus, for instance, the conduct sought to be in
fluenced by the prohibited acts (a payment of anything of value in 
section 1322 and the use of force, threat, intimidation, or deception 
in. section 1323) is identical.. However, the "for or because of" lan
guage which is pal,ticqlal'ly suitetl to a br:bery statute, is rerclaced 
with language of similar imp0l't-to "influence" testimony or to 'cause 
0\' in(luce" the withholding of testimony, etc. In addition there is in
cluded in this section a reSIdual offense clause taken from current law 
"'hich will be discussed below. Sections 1322 and 1323 in combination 
('ontain virtually all the criminal acts presently punishable under 18 
U.S.C. 201(h), 201(i), 1503, 1505, and 1510. 
~. The Offense 

A. Elements 
Subsection (a) (1) provides that a person is guilty of an offense 

if he lmowingly uses "force, threat, intimidation, or deception" with 
intent t.o accomplish a. variety of enumerated results. The terms quoted 
above are similar to those used by the National Commission 31 except 
that "intimidation" has been added in order to. comport with the defi
nition of "consent" in section 111. The inclusion of the term "decep
tion" is intended, in part, to enable the prosecution of.conduct dealing 
with entreaties to public officials in criminal cases made by those who 
failed to reveal that they were being paid for their efforts.82 If not 
covered here, such conduct could in any event be reached under sub-
section (a) (2): discussed below. . 

The prohibited purposes in paragraph (1) are: first, to influence 
the testimony of another person in an official proceeding; second, to 
rause or induce another person to (i) withhold testimony, or a record, 
document, or Imy other object from an official.proceedillg, whether or 
not the person would be legally privileged to do so, and regardless of 
its admissibility in evidence,33 (ii) engage in conduct constituting an 
offense under section 1325, (iii) evade legal process summoninghiin 
to appear as a witness, or to produce an object, in an official proceed·· 
ing; or (i v) absent himself from an official proceeding to which he has 
been summoned by legal process; and third, to hinder, delay or pre
vent the communication of information relating to an offense or pos
sible offense to a law enforcement officer. These prohibited purposes 
correspond, with the exception of the first, to the forbidden categories 
o.f intent under section 1322 and the discussion in that context is a.p
plicable here. It should be noted that the Committee rejected the sug-

at See Flnnl Report. ~ j321. 
'"See. e.g .. Uqlitel7. Statos Y. Kalwq!C!', 317 F.2d 450 (2,1 Clr.), cert. <:Jenicd. 375 U.S .. 
R36 (1063); U1!itcd Statcs v. Polof!, 121 F.2d 333 (2d CIl'.) , cert. denied, 314 U.S. 

626 (1941). . 
"'See the defense precluded, subsection 1323(c) (2). 
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gestion of the National Commission to limit the offense of tampering 
with informants by deception to the situation where the offender de
ceives the informant but not the law enforcement officer.s, The Com
mittee considers that it is equally as obstructive to deceive the officer 
(e.g., as to the meeting place with an informant) and thereby dis
courage the informant, as it would b~ to deceive the informant m the 
first instance. "Misrepresentation" to prevent a report of an offense 
to It criminal investigator is also cUl'rently a violation of 18 U.S.C. 
1510. 

As in section 1322, the term "witness" is not directly mentioned. 
A useful consel'juence of dropping this term and talking in terms of 
threats to induco action by any person is that the scope of the offense 
extends to thrents that are made, not against the witness himself, but 
against his family or anyone else of interest to him. Current law 
would probably reach threats to a witness' family through the catch
all clause at the end of 18 U.S.C. 1503. 

The first prohibited purpose uses the term "influence." This is tho 
broadest word used. in 18 U.S.C. 1503, and the Committee intends that 
it also receive an expansive interpl'etation in this section. The fact 
that the section requires that force, threat, intimidation, or deception 
be employed suffices to narrow the olfense to clearly culpable conduct. 

Subsection (n) (2) provides that a person is guilty of an offenso 
if ho "does nny other act with intent to influence improperly, or to 
obstruct or impair," the administration of justice, the administration 
of n. law under which an official'proceedillg' is being conducted, or the 
exercise of I;Llegislative POWel' of Inquil'y.35 

This provision is derIved from the general residual clause nt the end 
of 18 U.S.C. 1503 and 1505, but is intended to be somewhat broader 
than those clauses. For example, the clause in 18 U.S.C. 1503 makes 
it an offense corruptly to influence, obstruct, or impede, or endeavor 
to influence, obstruct, or impede the due administration of justice. 
Despite its apparent broad scope, this clause has been narrowly con
strued by the courts, which have operated under the principle of 
ejusdem ge1l.eri8, i.e., that the clause must be read to embrace only 
acts similar to tllOse mentioned in the preceding specific language. 
Thus, it has been held that the filing of a false affidavit in support of 
a defendant's motion for a new trial does not como within the parame
ters of the general clause in 18 U.S.C. 1503.36 

The use of n. broad residual clause was recommended by both the 
American Bar Association's Committee on Reform of the 'Federal 
Criminal Laws and the New York City Ral' Association's Special 
Committee on the Proposed New Federal Criminal Code.87 Although 
recognizing that a residual clause is at odds with one of the goals 
of a criminal code revision-to state an offense succinctly and pre
cisely-the Committee deems that the argnments in favor of inClud
ing a broad provision in this statute outweigh this general considera
tion. As one court has noted: 88 

M See Final Report. § 1322. 
"" United States v. E'8SCJI, 407 F.2d 214 (6th Cir. 1969). 
'" ]bld. But see, rejecting a strict eiusdcm generis approach, United States v. Walasek, 

527 F.2d 676 (3d Clr. 1975) (destruetlon of records subpoenaed by grand jury held within 
18 U.S·.C. 1503). 

<IT Hearings pp. 578'8', 5806; 77'35, 7736. . 
38 Oatrino v. Unlted States. 176 F.2d 884, 887 (9th Cir. 1949) ; see also Falk v. United 

States, 370 F.2d 472 (9th Clr. 1966), cert. denIed, 387 U.S. 826 (1967). 
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The obstruction of justice statute is an outgrowth of Con
gressional recognition of the variety of corrupt methods by 
which the proper administration of justice may 'be impeded 
or thwarted, a variety limited only by the imagination of the 
criminally inclined. 

In the Committee's view, this observation leads to the conclusion 
that the purpose of preventing 1m obstruction or miscarriage of justice 
cannot fully be carried out by a simple enumeration of the commonly 
prosecuted obstruction offenses. There must also be protection against 
the rnre type of conduct that is the product of the l11ventive criminal 
mind and which also thwarts justice. Some examples of such conduct, 
Itctually prosecuted under the current residual clauses, which would 
probably not be covered in this series without a residual offense clause, 
are as follows: 

(i) A conspirator arranging to have an unnecessary abdominal 
operation in order to cause a mistrial of an ongoing trial in which 
he was a defendant.8o • 

(ii) Persons plying the. illiterate administrator of an estate 
with liquor and obtaining documents from him which they then 
used in an effort to have a civil case dismissed.4o 

(iii) The defendant planting an illegal bottle of liquor on the 
.victim's premises in order to discredit the victim, who was plan
ning on .being a witness against the defendant in a separate 
case.n 

In order to reach such cases, as well as the example previously re
ferred to in which the conduct was found not to come within the scope 
of the current residual clause, the Committee determined to include 
subsection (a) (2). The Committee does not intend that the doctrine of 
ejtl8dem generis be applied to limit the coverage of this subsection. 
Instead, the analyses should be functional in nature to cover conduct 
the function of which is to tamper with a witness or informant in 
order to frustrate the ends of justice. For example, a person who in
duces another to remain silent '01' to give misleading information to a 
Federal law enforcement officer would be guilty under subsect:~on (a) 
(2), irrespective of whether he employed deception, intimidation, 
threat, or force 'Us to the person.42 

The Committee decided to insert the word 'improperly" to modify 
the term "influence." It was felt that otherwise it could be argued 
that such clearly appropriate acts as the final argument of counsel 
to the jury could be deemed to be within the scope of the section. The 
adverb "improperly" is meant to limit coverage to acts not authorized 
by law. No limiting adverb is, however, necessary as to the terms "ob
struct or impair," as these terms carry their own connotation of 
impropriety. 

The first branch of the proposed subsection, referring to the "ad
ministration of justice." is designed to carry forward the basic cover
age in 18 U.S.C. 1503.' The latter two branches of the subsection, re
ferring to the "administration of a law under which an official pro-

3. United State8 v, jJfinko[T. 137 F.2d 402 (2d 'Cir. 194'3). 
<0 United State8 v. Alo, 4:39 F.2d 751 (2d Cir.). cert. denied. 404 U.S. 850 (1971). 
1< Knight v. United State8, 310 F.2d '305 (5th Cir. 1962). 
to Compare Un/tell States v. St. Olair, 418 F.Supp. 201 (ID.D.N.Y. 1076). 

92-919 0 - 77 - pt. I - 22 
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ceeding is being conducted" and to the "exercise of a legislative power 
of inquiry," are designed to continue the general scope of the finul 
paragraphs of 18 U.S.C. 1505. That statute, however, ombmces only 
Congressional legis1ative proceedings, whereas the language used 
here would extend to the obstruction of (I, State or locnl legislative 
proceeding. 

B. Oulpability 
The conduct in subsection (a) (1) is using fOI·ce,t.h !'enl, intimidation, 

or deception. As the section is silent as to the nppUcnLle culpnLilitJ' 
level, the culpability element for the conduct is "knowing," 43 thus 
requiring proof thnt the offender was aware of the nature of hi& 
conduct. 

The elements in subparagraplls (A), (TIl, lind (C)-tlmt tho pro 
hibited forms of conduct were intended to influence the testimony of. 
another person, or cause or induce nnotl1er person to withllOld tcsti
mony, etc., or engage in conduct constituting an offense under section 
1325,44 or evade legal process summoning him to testify, or absent 
himself from a proceeding to which he has been summoned, or to 
hinder, delay, or prevent the comnllmication of information relating 
to an offense to a Jaw enforcement officer-merely state the nltcrnatiyc 
motives or purposes of the defendant which must be proved. The 
element that the. proceeding involved is an. "official proceeding" is, 
ItS under section 1322, an existing circumstance as. to which the ap
plicable state of mind that must be demonstraterl is at lenst "reckless," 
1.e., that the offender was aware of but disregarded the risk that t.he 
proceeding was an official one/5 as that term is defined in section 
111.46 

S. Ajfir'rrnative ])efense 
Subsection (b) of section 1323 makes it an affirmative defense to a 

prosecution under subsection (a) (1) (A) for using a threat to in
flnencc another's testimony in nn offirinl proceeclin!! thnt the thrcnt ",ns 
of "lawful conduct and 'that the defendant's sole intcnti011 was to 
compel or induce the other person to testify trnthfully." 

This provision is derived from the reconimendation' of the National 
Commission.47 It is intended primarily to avoid the possibillty that a 

. prosecutor, judge, or presiding officer would violate this statute if he 
threatens a witness or potential witness with a perjury or false swear
ing prosecution if he testifies falsely. Conceivably, 'it could also extend 
to the situation where a person threatens to institute legal action to 
recover a debt unless another person testifies truthfully. The defense 
is made "affirmative," i.e., the defendant has the burden of proving 
the defense by a preponderance of evidence.48 

4. Defense Precluded 
Subsection (c) of section 1323 contains two defense precluded pro

visions identical to the ones in sections 1311 ( c), 1321 (b) (1) and 1322 

43 See sections BOB (b) (1) and BO'2(b) (1) . 
.. By operation of section BOB (d) (1) (A), no showing need be made that the defendant 

harbored llny scienter as to the fact that the other's conduct would violate section 1'325 ; 
he must only be shown to l1ave intended that the other engage In conduct that. In fact. 
would have Ylolatell that section. A similar result occurs under section 13'22(a) (1) (e), 

,5 See sections 303(b) (2) and B02(c) (1). 
,. Whether this nlter.s current law Is unclear since the niens rea requirements under 18 

U.S.C. 1503 lire In a peculiar Btate of confnslon. 'See Working Papers, pp. 578-581. 
41 See Final Report, § lB21 (B) (a), 
•• See section 111. 



327 Section 1323. 
Section 1324. 

(b) (1). The rationale for and effect of these provisions are discussed 
ill connection with the aforementioned sections. 
5. Juri8diction 

Subsection (e) of section 1323 sets forth five jurisdictional bases 
on which to support a prosecution under tIlls section. These bases 
ure identical to the ones in section 1322 (and the discussion there is 
incorporated here), with the exception of paragraph (e) (3). This pro
vision affords jurisdiction where the administration o.f justice, ad
ministration of a law, or exercise of a legislative power of inquiry 
relates to a Federal government function. It is added to track the ele
ments found in subsection (a) (2) and to furnish automatic jurisdic
tion where a Federal government function is obstructed1 impeded, etc. 
Notably, however: obstruct.ions of State official proceedmg or legisla
tive inquiry can be reached if a facility of interstate commerce or 
movement of a person occurs as defined in paragraphs (e) (4) and (5). 

This subsectIOn extends Federal jurisdiction in one significant re
spect. Currently, under 18 U.S.C. 1952, bribery of 0. State or local wit
ness can be punished if tho actor crosses a State line, but if 0. person 
crosses It State line to use force or to intimidate a witness in a local 
case no Federal offense is committed. This result is viewed as anoma
lOllS] and the Committee therefore decided to expand Federal juris
dictIOn to reach the latter situation. 
6. Grading 

An offense under this section is graded as It Class D felony (up to 
six years in prison), reflecting the seriousness of this offense and 
its added danger of physical harm as compared with section 1322. 

SSECTION 1324. RETALIATING AGAINST A WITNESSS OR AN INFORl\fANT 

1. In General 
This section carries forward Federal statutory law barring retalia

tion against the person or property of parties, witnesses and inform
ants in official proceedings and criminal investigations presently con
tained in 18 U.S.C. 1503, 1505, and 1510. Retaliation against public 
servants is covered in section 1358. Although the National Commis
sion combined these two offenses into a single section, 49 the Committee 
believes that coverage of party, witness and informant retaliation in 
the obstruction of justice subchapter is a more logical approach. 50 

!e. The Offense 
Subsection (a) provides that a person is guilty of an offense if he 

(1) engages in conduct by which he causes bodily injury to another 
person or damages the property of another person, or (2) improperly 
subjects another person to economic loss or injury to his business or 
profession, because (as to both paragraphs) of (A) the attendance of 
a party or witness at the official proceeding, or any testimony given, 
or any record, document, or other object produced, by a witness in 

,. See Final Report. § 1367.. . 
.... In Rupport of such Il. provision. see .Report of the New York City Bar Associatlon's 

Rpeclnl Committee, IIcllrlngR, p. 7730. 
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an official proceeding; or (B) any information relating to an offense 
orlossible offense given by a person to a law enforcement officer. 

s under present statutes, the types of injuries qovered include harm 
to both person and property. It has been determmed that the phrase 
in 18 U.S.C. 1503 and 1505 "injures any party or witness in his per
son or property" extends to the situation where the retaliation tak~s 
the form of forcing a person out of business,51 and, presumably, It 
would also reach acts of discharging a person from his job on account 
of his testimony, or otherwise damaging him in his business or profes
sion (e.g., by blacklisting). The Committee concurs that such forms of 
retaliation should be covered and so has included the "or improperly 
subjects" language in this section. 52 The term "improperly" is designed 
to exclude from the ambit of the offense such actions as failing to vote 
for'a candidate because of his testimony or failing to patronize the 
business establishment of a person because of information he gave to 
a law enforcement officer. The Committee believes such individual 
choices to .be permissible. Where the retaliation takes the form of un
lawful action, however, whether tortious, ci:iminal, or otherwise 
wl~ongful, it should clearly be reached: The terms "business" and "pro
fession" are intended to be broadly construed to reach all manner of 
callings, livelihoods, and occupations in which a person may be 
engaged. 

Only serious acts of retaliation are included. These are delineated 
in paragraph (1) as those that cause bodily injury or damage the 
property ·of another person. The term "bodily injury" is defined in 
section 111 and is the kind of injury punished as battery in section 
1613. The concept of "damages the property of another" is intended to 
mean physical damage to property of the £:ort covere.d in the :1rson and 
property destruction offenses (sections 1'701-1'703). Other forms of 
economic damage are covered in paragraph (2) via the phrase "eco
nomic loss or injury to his business 'Or profession." This is intended 
to reach non-phys!cal acts. such as effecting the discharge or transfer of 
a person from hIS employment. causing labor problems to beset a 
person's business, breaching or failing to renew a contract, etc. "This 
phrase is not, however, intended to reach strikes, boycotts, or picket
in.R: undertaken in support of lawful labor objectives, nor to interfere 
with the enforcement of conditions of employment such as the payment 
of union dues and initiation fees. Although this provision broadens 
the offense contained herein considerably, its scope is still far less 
expansive than that embodied in the notion of any harming by an 
unlawful act,. as recommended by the National Commission. 

As in section 1358 (Retaliating Against a. Public Servant), the 
conduct can ~e directed ag~inst any person, not just the person who 
~ave the testimony or the mf?rmation or who. attended the proceed
mg. Although current law WIth respect to WItnesses appears to be 
limited to injuries to the person or property of the witness himself,53 

61 United: State8 Y. Oanpanalc, 518 F.2d 352, '366 (9th Cir.), cert. denied, 423 U.S. 1050 
(1975). u, See also section 1723 (Blackmail). 

"" See 18 U.S:C. 1503, 1505. By contrast, 18 U.S.C. 1510, applicable to Informants. 
appears to cover Injr,ries to any person. 
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the Committee believes that it is important to protect family, friends, 
associates, etc., from acts of retaliation. Note also that it is not an 
element of the offense that the testimony or information was la WillI 
(e.g., not perjured). Even where false testimony or information has 
been given by a wi.tness, the Committee considers that society's remedy 
is to prosecute for perjury and that retaliation against the witness 
in the manner prohibited here should not be sanctioned.54 

With respect to the informant retaliation branch, the Committee 
considered but rejected the idea of the National Commission of defin
ing "informant" as a "person who has communicated information to 
the government in connection with any government function." 55 This 
would vastly increase Federal cognizance over such offenses without 
any need for an increase having been demonstrated. Thus, the Com
mittee has retained the current restriction on the offense to the giving 
of information relating to an offense (or possible offense) to a Ia w 
enforcement officer, as defined in.section 111.56

. 

Tho conduct in this section is, in paragraph (1), engaging in nny 
conduct, and, in paragraph (2), improperly subjecting another person 
to economic loss or injury. By operation of section 303(b) (1), the 
culpability level needed to prove the offense is at least "knowing," thus 
requiring an awarene~ by the offender of the nature of his conduct. 
The elements in. paragraph (1) that the conduct causes bodily injury 
to or damages the property of 'anoth~r person are results of conduct. 
By operation of section 303(b) (3), the applicable state of mind that 
must be shown is, at. a minimum, "reckless," i.e., that the offender was 
aware of but disregarded the risk that the result would occur. The 
terms "bodily injury," "person," and "property" are defined in section 
111. In paragraph (2) the element that the economic loss or injury 
was to a person's business or profession is an existing circumstance as 
to which, by the operation of section 303 (b) (2), the minimum culpa
bility standard is "reckless." Finally, the element that the offender's 
conduct was "because of" any of the matters described in subpara
graphs (1) (A) or (1) (B) states the 'alternative motives or purposes 
that must be proyed to have instigated the conduct. 
3. Jurisdiction 

There is Federal jurisdiction over an offense under this section in 
four situations. The four bases enumerated are identical to those 
applicable to section 1322, and the discussion there suffices for this 
sectio:n also . 
.4. Grading 

An offense in this section is graded asa Class E felony (up to three 
years in prison) in the circumstances set forth in subsection (a) (1) 
and as a Class A misdemeanor (up to one year in prison) in any othel; 
case. It should be noted that where aggravated bodily injury or prop
erty damage occurs, the conduct may also be reached under other 
appropriate sections of the Code.67 

.. See Comment to Final Report, § 1367. 
G5 See Finnl Reoort, § 1367. 
56 18 U.S.C. 1510 refers to a "criminal Investl!:ator," which Is defined In virtually the 

same manner as the term "law enforcement officer." 
r.7'See, e.g., sections l'610(d) (4) (Murder) and 1701(c) (10) (Arson). 
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SECTION 1325. TAMPERING WITH PHYSICAL EVIDENCE 

1. In General 
This section covers tho physical evidence aspects of tho current ob

struction of justice statutes, 18 U.S.C. 1503 and 1505, which are pres
ently :prosecuted under tho residual phrase of obstructing the due 
admimstration of justice and tho special alteration of court records 
provisions of 18 U.S.C.150S. Tho National Commission, having deleted 
the residual clause, dmfted a specific statute on tampering with physi
cal evidence. 58 Although the Committee has proposed retention of the 
residual clause in section 1323, it believes that a separate offense on 
this subject is nevertheless justified in the furtherance of the goal of 
specifically defining all offenses where possible. 
93. The Offense . 

This statute prohibits altering, destroying, mut.ilating, concealing, 
or removing a reco1'<1, document, 01' othOl' object. with intent to impair 
its integrity or availability for usc ill an omcal proceeding. The Com
mittee decided to require proof of It flpecific intent in light of the fact 
that. destruct.ion of records can often be an ambiguous act and criminal 
penalties should not attach save on proof that t.he actor's purpose was 
to thwa.rt a proceeding.59 It is the intent to impair the ultimate avail
ability for use of the object in fL proceeding that is the focus of the l3ec
tion. This thrt~st is highligJlted by (,h~ pl'esepco also of the defense pre
cluded subsectIOn para1Jelmg those III sectIOns 1321-1823. Thus, If II. 

person destroyed records to avoid execution of a senrch warrant or 
other process, he wOllld almost certainly be guilty under this section 
since his intent ,,"onW nOT;mally havc extenc1('(l to the prevention of 
the records from being used in an ensuing proceeding. GO Such acts 
might also bo prosecutable 1111(101' section 1~02 (Ohstructin~ a Govorn-
ment Function by Pllysicn I TntrrfrI'ClI]('e). Thus, the Committee deems 
it unnecessary to include an nc1clit,ionn 1 rdel'enco to "tho pm'poses of 
process," as did S. 1, as originally introduced in the 93d Congress.6

] 

The conduct in this section is altering, destroying, mutilating, con
cealing, or removing, records, documents, or other objects. As no cul
pability standard is speciofically prescribed, the applicable state of 
mind that must be proved is at least "knowing," i.e., that the offender 
was aware that he was destroying, etc., an object. The element that 
the conduct be done with an intent to impair the integrity of the object 
or its availability for use in a 1?roceeding sets forth the particular pur
pose which must be shown to have accompanied the conduct. The fact 
that the proceeding was an "official proceedin~" as defined in section 
]11 is an existing 'Circnmstance. Accordingly. by the operation of sec
tions 303 (b) (2) and 302 ( c) (1), the applicable mental state that must 
be proved is "reckless," i.e., that the offender was aware of but dis
regarded the risk that the proceeding to which his acts related was 
an official proceeding. . 

"" 'See Final Report, ~ 1323. 
ro'See Working Papers. pp. 575-57'6. 
66 Destru'ctlon of pronerty In order to prevent Its seIzure Is presently punlshabJe nt a 

mlseJemeanor level bv 18 U:S.C. 2232. 
61 See section 2-6C1 (n) (2). 
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3. Defense Precluded 

Section 1325. 
Section 1326. 

Subsection (b) of section 1325 provides that it is not a defense that 
nn official proceeding was not pending or about to be instituted, or 
that the record, ,document, or other object would hnve been legally 
privileged or inndmissible in evidence. The ell'ect and purpose of these 
provisions have previously been discussed.62 

4. JurisdictioTl 
Subsection (d) J?rovides that there is Fedel'l,t] jurisdiction over an 

offense hereunder If the official proceeding is or would ue a Federal 
official proceeding. The term "official pl'occl'ding" is broadly defined in 
section 111. . 
5. Grading 
. An offense under this section is gl'Uded ns It Class E felony (up to 

three years in prison). This reflects the Committee's judgment that the 
lise of threats or force to effectuate the destruction of evidence is a more 
serious and dangerous offense than the act of destruction itself.63 

SEOTION 1326. IMPROPERLY INFLUENOING A JUROR 

1. In Geneml 
'TIhis section carries forward, with some changes, the basic thrust of 

18 U.S.C. 1504. However, whereas that statute bars only "written com
munication" with n juror with intent to influence the juror~s actions 
or decisions, the' present section would reach persons who communicate. 
"in any way" with jurors for the proscribed purpose of improperly 
influencing their official actions. . 

The National Commission sug~ested a somewhat broader offense 
that "'ouJd bar not onlv commumcatioll with a juror with intent to 
influence his actions, but also harassin~ or alarming the juror with 
the same specific intent. The Committee believes that the basic purpose 
to fully insulate jurors, whether grand or petit, from external pres
Slll'eS while they are serving in their official capacity can equally be 
fulfilled by n statute generally limited to the reach of current law. 
Thus, the Committee has rejected inclusion of the separate offenses 
of harassing or alarming a juror. Because n juror is a "public serv
ant," 64 he receives the full range of protection against threats (section 
1357), retaliation (section 1358), bribery (section 1351), and the as
saultive provisions in chapter 16. With this panoply of protection, all 
that the present section is designed to reach is the non-assaultive type 
of communication that disturbs the principl~ of juror insulation. 
fa. The Offen8e' 

Subsection (a) makes it an offense for a person to communicate 
in 'any way with a juror, or a member of the juror's immediate family, 
with intent improperly to influence the official action of the juror. 

The statute contains four basic features. First, as has been men
tio~ed, any coml!1un.ication may violate the statute as opposed to only 
wrItten communICatIOns.o5 The only apparent 1'e9.80n for the limitation 

•• See sections 1311(c) and 1·R21 (b) (1). 
M Compare section 1323, where the offense is graded as a Class D felony, 
'" See the definition of this term in section 1'11. 
"The term "communicate" Is defined in section 111. 
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of current la;w is that the quality of proof as to criminal oral com
munications is not as good.oo - The logic underlying this reasoning 
breaks down when one realizes that far more serious offenses-bribery, 
threats etc.-are often ,prosecuted based upon oral communications. If 
the policy of total juror insulation from improper communications is 
to be ca.rried out, oml as ,veIl as written communications (or any other 
form of communication such as hand signals or gestures) must be 
prohibited. Second, the, bar on communication is extended to the im-

. mediate family of the juror. The term "immediate f,amily" is defined 
in section 111. Because of the policy of preventing communications 
designed to influence the juror's official action, the Committee deems 
this to be n. rational extension of present In.w. Third, the term "juror" 
is specifically defined in section 111 to include both grand and petit 
jurors and those persons who have beeH "selected or summoned to 
attend" as prospective jurors. While this may not be an extension of 
present In.w, this definition makes it clear that a person need not han-, 
been formally selected as n. juror to receive the protection of this 
statute. The fourth principal feature of this section is the requirement 
that the commuuication bo made with intent "improperly" to influence 
the official action 67 of a juror.os 

18 U.S.C. 1504 contn.ins n. specific provision excluding from its cov
ern.ge requests for appearance Defore grn.nd juries. 'This was prompted 
uy a case interpreting the forerunner of lEl U.S.C. 1504 as appfying 
to such a situation.60 In part to continue the policy of not treating 
J'equests to appear beforo grand juries as lIIegal communications, the 
Committee has narrowed the statute to emlJrace only those communi
cations dono with intcnt impropcrly to infillencc the jurors. This 
language will permit not. only rcquests to gmnd juries for appear
ances, but such other clellrly proper' communications as those involv
ing the COUl't, attorneys, ltnu others who counsel the jurors as to their 
functions and dutiesJo Thus the arguments of counsel and the instruc
tions of the court, although tllCY arc rommnnications with intent to 
influence the official actions of jUI'OI'S, would not constitute viola
tions of this section. This cxclusion from Co\·cl'I1ge becallse of lack 
of intent t.o infiuence improperly would apply normally (\\,en whero 
the argument of counsel was overzealous and ()bjectionable, 01' where 
the judgo's instr1lctions \\'e1'e el'I'oneous 01' pl'eju(llcial. 

The term ",communicates" would probably not encompass such acts 
as shadowing a juror without contacting or apprmlichinghim. How
ever, such acts might well constitute contempt or obstruction of 
justice.71 

The conduct in this offense is communicating in nny way. As no 
culpability is set forth for tIle section, the n.pplicnble culpability level 
for the conduct is "lmowing" by vi rtue of sections 303 (b) (1) and 
~02(b) (1). This requires proof that the ofl'encler was at I(,Hst aware 
that ho was communicating. The clement of intent improlwrly to ill
flnence tho official action of the juror states the purpose for which the 

.. See Working Papers, p. 584. 
67 The term "official action" Is defined In section 111. ' 
.. Adoption of this limitation Is in accord with thevelws of the New York City' Bar 

AssocIation's Special Committee. Hearings. o. 77116 . 
.. See Duke v. Unitecl State8. 90 F.2d 840 (4th Clr.). cert. denied. 302 U,S. 685 (1037) . 
•• See 'Working Papers. po. 584-581.~. 
71 See Sinclair v. United States, 279 U.S. 749 (1929). 
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c~)llduct must be dOl~e. Howeyer, the J;>artieular motive or reason be
hmd the defendant's Intent to mfluence Improperly need not be shown.72 

The element that the communication was with a "juror, or a mem
ber of a juror's immediate family" is an existing circumstance. As no 
culpability is specifically designated, the applicable state of mind tlmt 
must be proved is at least "reckless," i.e., that the offender was aware 
of but disregarded the risk that the person he was communicating 
with was a juror or a member of the immf?diate family of 'a juror. 
Ordinarily, in view of the required intent to influence a juror's offi
cial action, the offender will know that a 'person is a juror when 'he 
'Communicates with such person. However, this section is designed to' 
permit 'Conviction in the situation, 'for example, where a defendant 
communicates with a juror's uncle with the intent impro.perly to in
fluence the juror's official action, but does not know (,although 'he 
is conscious of the risk) that the uncle is a member of the juror's 
immediate family.13 
3. Affirmative Defense 

Subsection (b) provides that it is an affirmative defense to a prose
cution under this section that the communication was to a grand 
juror and consisted solely of a request to appear before the grand 
jury. This carries forward the second paragraph of 18 U.S.C. 1504 
excepting "the communication of a request to appear before the grand 
jury." Since the defense is denominated as "affirmative," the defendant 
will bear ,the burden of establishing the elements thereof by a pre
ponderance of the evidence.74 . 

4. J urisdiotion 
There is Federal jurisdiction over an offense under this section if 

the jUl'or is a Federal juror. 
S. Grading 

An offense under this section is graded ,as a Class A misdemeanor 
(up to one yea:r in prison). This is generally consistent with current 
law which, under 18 U.S.C. 1504, provides 'a maximum sentence of six 
months in jail. The penalty is 'considerably less than that authorized 
uncler section 132.3, where force, threat, or intimidation may be 
involved. . 

SECTION 1327. JlIONITORINCl .fURY DELTBlillATIONS 

1. In General 
This section essentially carries forward 18 U.S.C. 1508, which for

bids a person to knowingly 'and willfully 'record the proceedings of 'any 
grand or petit jury, or to listen to or observe the proceedings of such 
a jury of wllich he is nota member, while (in either case) such jury 
is deliberating or voting. The section contains an exception for the 
taking of notes by a juror in connection with and solely for the pur
pose of assisting him in the performance of his duties ,as a juror. A 
violation is ,punishable by up to one year in prison. . 

7' Compare Kong v. United. State8, 216F:2d 665, 668 (9th Cir. 1954). 
73 The uncle would be within the forbidden clnss if he was living with the juror in his 

hOllsehold. 
7. See the definition of "affirmative defense" in section 111. 
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Proposed section 1327 does not vary substantively from the offense 
in 18 U.S.O. 1508 except to substitute the culpability terlll "inten
tionally" for the less clear terms "knowingly and willfully" in pres
ent law. A provision very similar to· this section was recommended 
by the National Oomrnission.75 S. 1, as originally introduced in the 
93d Oongress, also contained a similar offense but included an affirma
tive defense that the defendant was a "recognized scholar?' and that 
his conduct was part of a "legal or social science study approved in 
advance :by the chief judge of the court." 70 The Oommitteede
cided to reject this .defense, deeming it more vital to protect the 
traditional wall 'Of secrecy surrounding jury deliberations and the 
integrity of the judicial process that such secrecy is designed to foster 
than to permit such studies. Moreover, serious problems with con
struing such terms as "recognized scholar" and "legal or social science 
study" were anticipated. 
93. The Offense 

Subsection (a) of section 1327 provides that a person is guilty of an 
offense if he intentionally (1) records the proceedings of a grand or . 
petit jury while such jury is deliberating or voting or (2) listens to 
or observes the proceedings of a grand or petit jury of which he is not 
a member while such jury is delibel'ating or voting. As under current 
law, the offense of recordin~ the proceedings may be committed even 
by a member of the jury whose proceedings are recorded. 

The conduct in this section is recorc1ing, listening to, or observing 
the proceedings of a grand or petit jury. The culpability standard is 
stated as "intentional," therefore requiring proof that it was the 
offender's conscious desire to engage in the conc1uct.77 The element 
"while such jury is deliberating or voting" is an existing circum
stance. As no culpability level is specifically prescribed, the applica
ble state of mind that must be shown is at least "reckless," i.e., that 
the offender was aware of the risk that· the jury was deliberating or 
Yot.ing, but disregarded that risk.7S Similarly, the fact that, in the case 
of ob8erving or listening to the proceedings, the defendant was not a 
member of the jury being monitored is an existing circumstance car-
rying a mental state of "reckless". . 
3. Defense . . 

Subsection (b) of section 1327 provides that it is a defense to a pros
ecution for recording the proceedings of a jury that the actor was a 
member of the jury that was deliberating or voting and that he was 
taking notes in connection with, and solely for the purpose of facilitat
ing the performance of, llis official duties. This provision is identical 
in substance to the final sentence of 18 U.S.O. 1508. Since the pro
vision is a defense rather than an affirmative defense, the government, 
upon the introduction of sufficient proof to raise the issue, will hear the 
burden of proving beyond a reasonable doubt that the elements of 
the defense were not established, e.g., that the actor did not take 
notes "solely" to facilitate the performance of his official duties. 

7:; See Final Report. § 1326. 
7. 'See section 2-GC5. 
77 See section 802(a) (1). 
7R See sections 303 (h) (2) nIHI 302 (e) (1). 
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4. J1Lrisdiotion,· 

Section 1327. 
Section 1328. 

There is Fed.eral jurisdiction over an offense under this section if 
the grand or petit jury is a Federal jury. 
5. Grading 

An offense under this section is graded as a Olass B misdemeanor 
(up to six months in prison). This is half the maximum permitted 
under current law and represents the Oommittee's view that the offense 
is- nat ad serious as, £01' example, the condud proscribed in section 
1326 of c.ommunicating with a juror with intent improperly to influence 
his official action. 

S])CTION 1328. DEMONSTRATING TO INFLUENCE A JUDICIAL PROCEEDING 

1. In General 
This section carries forward, with some changes, the provisions of 

]8 U.S.O. 1507. A~; is the case under that statute, this section is not 
only intended to protect judicial proceedings from the influence of 
demonstrations, it is also intended to I1void'the appearance that judicial 
determinations are a product of this form of intimidation. Although 
there apparently have been no prosecutions under 18 U.S.O. 1507 
since its enactment in 1950, the statute does serve as a potential pro
toctionfrom untoward influences on Federal judicial proceedings.· 
A State statute derived virtually verbatim from 18 U.S.O. 1507 was 
upheld by the Supreme Oourt in Oow v. Louisiana 79 as properly fur
thering the State's legitimate int~rest in prdtecting its judicial system 
from pressures such as picketing near a courthouse, and as regulating 
cohduct as distinguished from pure speech so that it could not be said 
to infringe on the First Amendment rights of free speech and assembly. 
!2. The Ojfe11:88 

Subsection (a) stat~p that a person is guilty of an offense if, with 
intent to influence another person in the discharge of his duties in a 
judicial proceeding, he pickets, parades, displays a sign, uses a sound 
amplifying device, or otherwise engages in a demonstration either 
(1) in a building housing a court of the United States, or (2) after 
being advised that such conduct is an offense, on the grounds of, or 
within 200 feet of a building housing a court of the Uniteu' States, or 
(3)" in or on the gi'ounds of, ·01', after being advised that such conduct 

:is an offense, within 200 feet of, a building occupied by such other 
person. 

Unlike 18 U.S.O. 1507, which speaks of an intent to interfere with, 
obstruct, or impede the administration of justice, in addition to an 
intent to influence persons in the discharge of their official duties, 
this section covers only the latter type of intentional conduct. Acts 
done with the intent to interfere with, obstruct, or impede the ad
ministration of j1lstice arc deemed reachable under section 1323 (a) (2), 
discussed above, or under other provisions snch as section 1302 (Ob
structing a Government Function by Physical Interference) and 
section 1326 (Oommunicating with It Juror). . 

One of the major problems noted in the Oom case, 81tpra, was the 
failure of the statute to be more precise than the \Yord "near" in de-

70 379 U.S. 559 (1965). 
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scribing the area within which (if the demonstration was not in the 
courthouse or building occupied or used by a court official) a demon
stration could not occur. Tho present section attempts to cure this 
vUh'1leness by inserting a specific distance of 200 feet. This figure, which 
is ilerived from a similar New York statute, was also recommended 
by the National Oommission.so 

This section is broader than 18 U.S.O. 1507 in one respect. Whereas 
that statute refers only to an intent to influence enumerated officials
i.e., "any judge, juror, witness, or court officer"-this section uses 
the term ,vith intent to influence any other "person" in the discharge 
of bis duties, etc. Although the demonstration usually will be aimed 
at a person of the class described in current law, the Oommittee be· 
lieved that demonstrations directed at others having otlicial duties 
(e.g., attorneys), with intent to influence their actions in It judicial 
proceeding, should also be proscribed. 

The conduct in this section is picketing, pamding, displaying n 
sign,Sl using a sound amplifying device, or otherwise engaging'in a 
demonstration. As no culpability level is specificnl1y designated, the 
applicable state of mind that mnst be proved is at least "Imowing," Le., 
that the actor was aware that }1C was performing the. conduct 
described.s2 The element "with intent to influence another person in the 
discharge of his duties in a judicial proceeding" states the purpose for 
which the conduct must be shown to have been done. The. remaining 
e1ements-that the demonstration or other conduct occurred (1) in a 
building housing a court of the United States,S3 (2) after being advised 
that such 90nduct is an offense, on the grOl.mds of, or within 200 feet 
of, a building housing a court of the United States, or (3) in or on the 
grounds of, or after being 'advised that such conduct is an. offense, 
within 200 feet of, a building occupied by such other person-are exist
ing circumstances. As no culpability standard is specifically prescribed 
the applicable state of mind that must be proved is at least "reckless," 
Le., that the offender was aware of but disregarded the risk that the 
circumstances existed.84 

4. Defense 
Subsection (b) provides a defense to a prosecution for a demonstra

tion on the grounds of, or within 200 feet of, a building housing a court 
of the United States, if the demonstration is not conducted during the 
period thirty minutes before to thirty minutes after actual proceedings 
are conducted in the building and the conduct does not involve the mak
ing Ot unreasonable noise, obstructing entry to or exit from the build
i~g, or t~reatening or placing another person in fear of bodily injury, 
kldnappmg, or property damage. This is a narrow defense directed at 
permitting interested persons at reasonable times to show to the public 
their position on an issue or case that many be pending before a court 
so long as the conduct is clearly an expression of an opinion and not an 
attempt to intimidate those persons responsible for or participating 

80 See Final Report § 1325 ; see also Working Papers, p. 623. 
81 The "displaying a sign" langua~e, whleh l..q not In 18 U.S.C. 1507, Is also derived from 

New York law. See JlIcKlnney's N.Y. Penal Law § 215..tiO(7) . 
• , Sec sections 303(b) (1) and 302(b) (1) . 
•• The term "court of thr United States' Is defined In section 111. 8' Sec sections 303(b) (2) and 302(c) (1). 
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in the proceeding. Courts are and must remain undisputed places for 
the resolution of contested matters with .impartiality and without 
intimidation. 

Once properly raised, the government will bear the burden of dis
proving the defense beyond a reasonable doubt. 
4. J urisdiation 

There is Federal jurisdiction over an offense under this section if 
the judicial proceeding is a Federal judicial proceeding. 
5. Grading. 

Current . law classifies this offense as a misdemeanor punishable 
by up to one year in prison. The National Commission recommended 
a drastic reduction in severity to a maximumbf thirty days in prison. 
The Committee determined to grade this offense as a Class B mis
demeanor punishable by up to six months' imprisonment. Although 
the Committee concurs that retaining the current grading level would 
be unwarranted given the fact that more serious misconduct may bo 
reached under other provisibns of the proposed Code, the offense is 
deemed to justify the possibility of more than a one-month jail 
sentence. 

SunCHAPTER D.-CONTElI!l'T OFFENSES 

(Sections 1331-1335) 

This subchapter consolidates in five sections many contempt offenses 
that are cllrrently located in a number of titles of the United States 
Code. Significantly, it also creates specific offenses to cover the most 
typical kmds of criminal contempt conduct now punishable only by 
It C011T't nnder 18 U.S.C. 401. The result is intended to complement 
the inherent power of the court to punish criminal contempt by mak
ing serious criminal contempts subject to prosecution as ordinary 
offenses. 

This subchapter deals only with criminal contempt. The availabil
ity of simultaneous or alternative civil contempt proceedings is left 
unimpaired in the Code.1 The distinction between the two forms of 
contempt hilS been ]wld to depend upon the character and purpose of 
the sanction. If tlw sanction (e.g., incarceration) is remedial, i.e., 
designed to induce ,?ompliance with a court's order or decree, the 
contempt is de('mcc1 civil. If, on the other hand, the sanction imposed 
is puni.tive, i.e., intended to vindicate the authority of the court, the 
('ontempt is criminal.2 

1 See section 104. 
'Compnre Silillitalli Y. [Tnitelc Statc8, 384 U.S. 364 (1966) (civil contempt), with Unitetl 

States v, Harris, 382 U.S. 162 (1965) (criminnl conteml1t). 
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SECTIOli{ 1331. CRIMINAL CONTEMl'T 

1:. In GeneraZ and Present Federal Law 
Not all existing Federal criminal contempt statutes specify the 

length of sentence that may be imposed. Where no maximum period 
is provided, the Supl'eme Court has held that, for purposes of deter
mining the availability of the constitutional right to a jury trial, the 
classification of the offense depends upon the sentence actually meted 
onto If the period of imprisonment is six months or less, the crime is 
a "petty offense" 3 for which no jury trial need be afforded. If the 
period Qf imprisonment is greater than six months, a jury trial is 
necessary nnleRs waived.4 

Another unique feature of the criminal contempt offense is that, 
regfil'dlcss of the pnnisllment imposed, the Fifth Amendment right 
to indictment by a grand jury does not apply.s Although nn indiGt
ment is a permissible means of institllting a ci'iminal contempt pros~
cutiol1,a the hictol'Y Ilnd purpose of the offense have been found to 
sllpport the conclusion that the court itself may institute proceedings 
to pllnish the contempt on proper notice.7 . . 

Simllarly, since the contempt offense is peculiarly against the 
authority of the court, it 11as been held that the Double Jeopardy 
clanse of the Fifth Amendment does not prohibit prosecntion for con
tempt and another substantive offense directly arising out of the same 
conduct.s 

A. Oontempt oj court 
18 U.s.C. 401 empowers a United States court to punish such con

tempt of its authority, and none other, as: D 

(1) Mishehavior of any person in its presence or so near thereto 
as to obstrllct the administr<i.~ion of justice; 

(2) Misbehavior of any of its officers in their official 
transaet iOllS; 

(3) Disobedience or r{'sistance to its lawful writ, process, order, 
rule, decree, or command. . 

The court is given authority to punish by fine or impriRonment "at its 
discretion." The only sentence foreclosed is one of death. However, a 
reviewing court can reduce a sentence imposed if it .finds an abuse of 
discretion.10 

18 U.S.C. 402 empowers a Uniteil States district court or any court 
of the District of Ool11mhia to punish any person, corporation, or 
association that "willful1y" disobeys its lawful writ, process, order, 
rule, or decree, if the act done also constitutes a criminal offense under 
any statute of the United States or under the laws of the State in 
which the act was committed. The offense is a misdemeanor punishable 
by no more than six months in prison. • 

• See 1S U.S.C. 1. 
• Sri'. P./! .. (,11efT v. Sclmackenberg, 384 U.S. 373 (1906); Frank v. United Statell, 3911 

u.s. 147 (1969). 
• S~ .. a",'PII v. rrn(fr" Rtlltp'I, !1M U.S. 105, 183-11\7 (1IllIS) : United Stllt~8 v. Buk.o1D'~. 

435 F.2c1 1004. 1090-1102 (7th Clr. 19;0), cprt. iJenlec1, 401 U.S. '911 (1971). 
o F,./! .. T;l1ite,/ Rlllte .• 11. Me1l8ik, 440 F.2d 1232 (4th Clr. 1971). 
7 SN! Fer!. n. Crlm. P. 42. 
BE./! .. rh,Ue" State8 V. R()//er,qon, 440 1".201000 (n.C. Cfr. 11171) lopfpnonnt's hnrllng of 

n wntpr flltrhpr nt nl'o~epl1for onrlng trlnl held to p~tnbJf~b botb n criminal contempt and an 
n~~nl1lt. pncb of wblrb conli! hp RPflnrntpl:v Jlro~pcntpcl nnd flnnl~bed). 

• SI'('l\on 401 Is derived without substantial change from the Act of March 2 .. ·.18, 31-••• 
Stn t. 41l7. . .... • 

10 E.g., United 8tatclI·v. BukOWski, 8"PI'~ note 5. • 

-I 
I 

L-_______________________________ . ____ -
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B. Oontempt'of 'Oongress 
2 U.S.C. 192 makes it an offense for a witness, summoned by author

ity of either House of Congress to testify or to produce papers, will
fully to make default or to refuse to answer any questions pertinent to
the inquiry. The offense is a misdemeanor punishable by imprisonment 
for between one and twelve months, a fine of $100 to $1,000, or both. 

O. Oontempt of admini.strative agencies 
A large number and variety of statutes ~ist providing for the en

forcement of agency subpoenas through a court's contempt power.l1 

Typical of this class of statutes is section 499 (m) of title 7 authorizing 
the Secretary of Agriculture to invoke the aid of any court to obtain 
an order to enforce agency sllbpoenas to appeal', testify, or produce 
evidence. Failure to obey such an order is punishable by the court as 
contempt under 18 U.S,u, 401(3). 

Many statutes, in addition to providing for the enforcement of 
agency subpoenas through contempt proccedings, also make diso
bedience of the agency subpoena itself a specific criminal offense. For 
example, disobedience of a subpoena issucd by the Federal Trade 
'Commission is a misdemeanor plmishable by imprisonment for not 
'more than one year, a fine of $100 to $5,000, or both.12 . 

D. Oontempt under the Oivil Rights Laws 
42 U.S.C. 191)5 pI'ovides that a criminal contempt arising under the 

'Civil Rights Act of 1957 is punishable by up to six months' imprison
ment and a fine (in the case of a natural person) of no more than 
-$1,000. The section does not apply to contempts under 18 U.S.C. 
-401 (1) or to the misconduct or disobedience of any officer of t;JJ.e 
'court with respect to its writs, orders, or process. . 

42 U.S.C. 2000h states that a criminal contempt arising under the 
'Civil Rights Act of 1964 is punishable by up to SIX months' imprison
ment and a fine of no more than $1,000. The section requires that the qct 

n See Worldng Pnpers, pp. 631-640. for n list of such statutes. . 
12 47 U.S.C. 409. United Stutes Code provisions Identical or slmllnr to 47 U.S.C •.• 09, 

'with penni ty provisions In pnrenthesIs, Include: . 
7 U.S.C. 15--AgrlcuIture Depnrtment commodities exchnnge (enforced by 49 U.S.c. 

§ § 12 46-48: $100 to $0000, 1 yenr, or both). 
7 U.S.C. 222-Agrlcllltlire Department, stockYnrd denIers (enforced by '15 U.S.C. 

§§ 40. 48-50 : $1000 to $5000. 1 year or both). 
15 U.S.C. 40, 50-Federal Trucle Commission ($1000 to $5000, 1 y~ar, or both)'. 
15 U.S.C. 78u-Securltles Exehnnge Commlg~lon ($1000, 1 yrni', or both). 
1:; U.S.C. 79r-Securltles Exchnnge Commission, public contracts ($1000, 1 year, 

or both). 
15 U.S.C. 80n-41-SecurItles Exchange CommisSion, investment compnnles ($1000, 

1 yenr or both). 
15 U.S.C. 80b-9-Securltles Exchange Commission, Investment advisers ($1000, 1 

yenr, or both). 
15 U.S.C. 717m-FederllI Trnde Commission ($1000 1 year, or both). 
III U.S.C. 825f-Felleral Power Commi~slon ($1000,1. yenr. or both). 
22 U.S.C. 703-Senlce courts, friendly foreign nntlous ($2000, 6 months, or both). 
2fi U.H.C. C1420(e). (1-121(0, 042-1(c1), 7IJ02-Tnternnl Re\'Cnue Service (enforced by 

26 U.S.C. § 7IJ04; $1000, 1 yenr, or hoth nnd costs of prosecution). 
33 U.S.C. 504, 506-Army, bridges over nnl'lgnble waters ($1000, 1 yenr, or both). 
46 U.S.C. 652-Const Guard (up to UOO for each vlolntIou). 
47 U.S.C. 409-l!'edernl Communlcntlons Commission ($100 to $5000, 1 yenr, 01' 

both). 
40 U.S.C. 12-Tnterstnte Commerce Commission (enforced by 40 U.S.c. § 46; $100 

to $5000 1 yenr, or both). 
49 U.S.C. 305(d)-rnterstate Commerce CommisSion, motor carriers (enf\lrced by 49 

U.S.C. § 46; $100 to $5000, 1 year, or both). 
49 U.S.C. 9111-Interstnte Commerce CommIssion, water cnrrlers (enforced by 49 

U.S.C. § 4(;; ~100 to $5000, 1 n~nr, or both). 
49 U.S.C. 147.2 (g) , 1484-CI"n Aeronnutics Bonrel ($1000 to $5000. 1 yenr, or both). 
60 U.S.C. 819, 824-Detentlon Review Boarel ($5000,1 yenr, or both). 
60 U.S.C. App. 114!ln, 64!lb-'Vnr Pro!luctIon BIlIl.rrl (5000. 1 (jvenr. or both). 
60 U.S.C. App. 1Hi2-Nn,'y, wnr nnel rleren~e contracts (:F10, 00, 1 yenr, or botl!}. 
,.60 U.S.C. App. 2165--Defense Production Act ($1000, 1 year. or both). 
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or omission constituting the contempt be "intentionn.1." As under 42 
U.S.C. 1995, the section IS not applicable to contempts under 18 U.S.C. 
401 (1) or to the misconduct or disobedience of any officer of the court 
with respect to its writs, orders, or process. 

E. Prooedurril8tatute8 and rules 
In addition to the substantive contempt statutes referred to, there 

arc a number of procedural statut~s and rules pertaining to criminal 
contempt proceedings. Several of theso deal with the right to jur)' 
trial. 

For instance, 18 U.S.C. '102 requil'Cs a jurytrinl in accordaIlce with 
18 U.S·.C. 3691 for willfully disobeying It court 01'001' if the act of 
contempt also constitutes a Fedel'lll or State crime. 

18 U.S.C. 3692 l'Cquil'cs a jury trial for c)'imina! contempt ::1ases 
:lI'ising undcr Fedoral laws governing the issuance of injunct.ions 
or l'l'straining orders growing out of a labor dispute. 

42 U.S.C. 100;' provides fOl' a non-jur.Y h'ial, ill tllC <1iscl'l'tion of the 
jlldge, in criminnJ eontempts \lnder that st'dion, Lilt permits It trial de 
71000 boforo :i jlll''y if the scntenee illlposed is imprisonment for more 
than forty-five days or a fine exceeding $300. 

42 U.S.C. 2000h, ill contmst to section 1905, provides for a jury trial 
upon demand by an accused. 

Somo other statutes denl with the iSBlle of douhle jeopardy. Thus, 
18 U.S.C. 3285 provides that n criminal (·ont<>.ll\pt proceeding uncler 
18 U.S.C. 402 shall Bot Le a Lar to allY eriminnl prost-clition for the 
sarno acUa In contrast, 42 U.S.C. 2000'rt-1 provides that an acquittal 
or conviction for It specific Federal o(fC'lIse shall bar a cdminal con
tempt proceeding under the Civil Hi~llis Act of 1064 which arises 
from the same act, and vice versa. . 

Still other provisiolls deal with III iiicellallcous procec1ul'Ill mattCl'S. 
For example, under 2 U.S.C. 104 Con~J'ess call certify a s~atel1lent of 
facts to the appropl'inte Uni~erl Statl's Attol'lley Ly the Pl'esident of 
the. Senate or the Speaker of t.llC HOllse, as t he case may be, for prose
cutIon of contempt of Congress. 

Fina11y, Rulo 42 of tJH3 1"()(11'I'nl HulC's of Cl'iminal Pl'oc('dure sets 
forth criteria for c1eterminill~ when It contempt may be tric'd summar
il'y and when it must Le tried upon notice IIl1d hC:lI·ing. Rule 42(a) 
alJows s11mmary disposition of cl'iminal contl'mpt cases if the "jlldge 
certifies that ]le saw OJ' heard the conduct constitllt ing tIle contempt. 
and ... it was committed ill the actual pl'CSel1Ce of the court." Rulo 
42(b) provides that all other criminal ('on tempt <'aSI'S must be prose
cuted on notice stating the time and place of tI'e lwuring, allowiilg 
reasonable time for preparation of I he defense, al](1 stating the essen
tial facts constituting the criminal contempt chal'l!ed. ]f the contempt 
charged involves rlisJ'cspect to OJ' cril'icism of a jlldg'l'. tlwt judgp is 
disqualified f!'Olll prcsiding at the trinl I'x('ppt with the dl'fplldant '::; 
consent. 

12. The Offense 
Subsection (a) prodc1es that a pel'son is guilty of all offense if he: . 

(i) misbehaves in the preS0.nce of n 'COlll't 01' so neal' to it as to 
obstruct the administration of justice; 

13 This section also prescribes a one-year statute of limitat! , 5 for the institution of a 
criminal contempt proceeding under 18 U.S.C. 402, 
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(ii) disobeys or resists a writ, process, order, rule, decree, or 
command of a cOUlt; 01' 

(iii) as an officer of fi conrt, misbeha yes in an official transac
tion. 

'1'he subsection is intended. essentinlly to reenact 18 US.O. 401, but 
with one major chan~e: whereas 18 U.S.C. 401 is stated in terms of 
the courts having jUl'lsdictiol1 to punish as contempt the conduct de
scribed, subsection (a) is stated ill the usual terms of a person being 
guilty of an offense if he engages hl the conduct described. The sub
section is designed to facilitate implementation of the Oommittee's 
decision in subsection (c) to permit either a Federal prosecutor, with 
the concurrence of the court, or the court to initiate appropriate action. 

It should be noted that the phrase "such contempt of its authority, 
and none other, as"-which appears in 18 U.S.O. 401-is not canied 
forward in section 1331 (a). Leaving out this COliclusory language 
effects no substantive alteration in the elements of the offense. It is 
omitted in order to facilitate recasting the offense so as to separate the 
definition of the offense from such issues as jurisdiction and who may 
prosecute. 

Paragraph (1) of section 1331(a) is designed to codify 18 U.S.O. 
401(1}. The conduct element is misbehaving. As no culpability is spe
cifically designated, the applicable state of mind is "knowing," i.e., the 
offender must be aware that he is misbehaving.14 The elements of "in 
the presence of the court" or "near to it" are existing circumstances. 
Since again no culpability is stated, the applicable level is at least 
"reckless," that is, an awareness but disregard of the risk that the mis
behavior was in the court's presence or near to it.15 The Oommittee 
intends to perpetuate existing law with respect to tIle meaning of 
"presence" or "nearness," which have been held to refjuire an act in 
the "vicinity" of the COllrt.1G This clement of geographical proximity 
is designed to distinguish between contempt and obstruction of justice 
offenses. 

The element "so ... as to obstruct the administration of justice" is 
a result of conduct. As no culpabillty is specifically provided, the state 
of mind that must be proved is "reckless,"]7 i.e., an awareness but dis
regard of the risk that the conduct "will cause the administration of 
justice to be obstructed, the risk being such that its disregard consti
tutes a gross deviation from the care that a reasonable person would 
exercise in the clrcumstances.]S 

The culpability standards under this paragraph are intended, as 
closely as possible:, to follow the interpretation given 18 U.S.O. 
401 (1) in United States v. Seale 10 and United States ew 'Pel. Robson v. 
Olive?,.20 In those cases the Seventh Oircuit observed that foul' basic 
elements are required for cOllviction: (1) intentional conduct; (2) 
constituting misbehavior (defined as "conduct inappropriate to the 

14 Sections 303 (b) (1) and 302 (b) (1). 'See also UnitecZ States Y. Smith, 5'5'5, F.2d 240 
(9th Clr. 1077) (contempt for communicating with jurors by spectator requires that com
munication be Intentionally or knowingly made to juror; It communication uttered with 
wanton dlsreo;anl of whether jurors ml,c:hthenr It Is not sulIicipnt). 

:U; See section 303(b) (2) and 30Z(c) (1). 
,. See Nyc Y. Unitell States, 313 U.S. 33, 48-52 (1041). 
17 See section B03(b) (3). 
lS See section 302(c) (2). 
10 461 F.2d 345 (7th Cir. 1972). 
"" 470 F.2dl0 (7th Clr. 1072). 

, 92-919 0 - 77 - pt. 1 - 23 
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particUlar role of the actor, be he judge, juror, party, 'witness, counsel, 
or spectator") ; 21 (3) which canses an actual andllllltel'ial disruption 
or obstruction of the administration of jnstice; 22 (4) within the court's 
presence or Ileal' thereto. 1Vith respect to the natlll'e of the intent re
quired for convietion, the COl1l't. ill Seale rcjected both the defendant's 
suggested standul'dthat the actor IlII1St have a purpose to subvert the 
administration of justice and the govcrnment's suggested standard 
that he merely know what he is doing. Rather, the court adopted n 
middle ground, holding that the "minimum requisite mtent is better 
defined as a volitional act done by one who knows or should reasonably 
be aware that his conduct is wrongfuL" 28 The Committee endorses this 
view and intends b codify this standard by the drafting technique of 
requiring "knowing" misbehavior, coupled with a "reckless" state of 
mind with respect to the result of causing an obstruction of the admin
istration of justice. 

In view of its purpose hl this paragmph to reflect the culpability 
standard enunciated m Seale, the Committ('e also approves the Seale 
court's admonition that, in the case of "borderline conduct," a prior 
warning by the court that the ('on<;1uct is regarded as contumacious 
should be a prerequisite to a finding that the defendant acted with the 
required intent.24 

Paragraph (2) is intended to codify 18 U.S.C. 401(3). The conduct 
clement is disobeying or resisting a writ, process, order, rule, decree: 
or command of the court. As no culpability is specified, the applicable 
state of mind is "knowing," i.e., the offender must be a,,'are that he 
is disobeying or resisting a court writ, process, etc. In the ordinary case 
this will mean that the offender has been served with or otherwise offi
cially notified of the existence of the writ, process, etc. This standard is 
consistent with case law construing 18 U.S.C. 401(3), in which it has 
been held that, while knowledge of the order and a deliberate dis
obedience or resistance of it arc essential elements, it need not be 
proved that the offender had an evil intent.25 

?' . 

Unlike the formulation of the National Commission, which used 
the phrase "lawful writ, process, order, rule, decree, or command," 
the Committee determin('d to eliminate the word "lawful" from the 
present formulation in 18 U.S.C. 401(3). The effect of adopting the 
National Commission's recommendation could give rise to the argu
ment that a defense would exist where the defendant could show that 
t,he court's order was in fact not lawful. However, present law is 
clear that despite the wording of 18 U.S.C. 401(3) the invalidity of 
a court otder is ill itself generally not a defense in a criminal contempt 
proceeding alleging its disobedience or resistance.~G The rationale for 
the current rule is that a person's belief that a cuurt has erred in its 

l!l Supra note 19, at 366. 
2. Icl. at 369-371 
2,1 Ill. at 368, 
24 Iel at 366, 
Z See Green v. Uniteel States, Bllpra note 5. at 173-174; Uniteel States v, Fid01tia.n, 

465 F.2d 755, 760 (5th Clr,). cert denied, 409 U.S, 1044 (1072) ; Ylttes Y. Uniteel States, 
316 F.2d 718. 723 (10th Cir. 1(63) ; see also United Statcs Y. iJchicks1fp DI'II[J 00" IIIC" 
206 F. Sllnp. 801 (S,D.m. 1062). 

28 See Walkel' v, Oit1l of BIt'lninflhallt, 388 U,S. 307 (106i); Ullitce] Statcs v, Unit eel 
Mille workers, 330 U.S. 258, 2!l3-2!l4 (1!l47) ; United Stntea Y. Seale, supra note l!l, nt 
361, and cases cited therein, Disobedience or resistance may be justified where the court 
order Is "transparently" unlawful. 
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order or command does not justify contumacious disobedience. Rather, 
the individual's recourse lies in appealing the order in question within 
the framework of the court system. The Committee considers such a 
result to be generally desirable and in keeping with the integrity of 
and respect due our Federal courts. Accordingly, it intends to pre
serve the existing doctrine that ordinarHy illegality of the court's 
order is no defense. 

Paragraph (3) is designed to codify 18 U.S.C. 401(2). The conduct 
element is misbehaving, and the culpability level is "knowing," i.e., 
the proof must establish that the actor was aware that he was mis
behaving.27 "Misbehaving" is intended to have the same meaning as 
lUlder paragraph (1) herein, that is, it is intended to have the mean
ing placed upon that term (in its variant form) in United States v. 
Seale, supra.28 

The elements of "as an officer of the court" and "in an official trans
action" are existing circumstances. As no state of mind is specifically 
designated, the applicable culpability level is "reckless," i.e., an 
awareness but disregard of the risk that the circumstances exist.29 
The term "officer of the court" is not defined. It is intended, however, 
to have the meaning given the iden6cal term under present law. 
Thus, such conventional court officers as marshals, bailiffs, clerks, and 
court reporters are included, but not attorneys.30 The latter may, of 
course, be prosecuted for misbehavior under paragraph (1) of this 
subsection. 

The term "official transaction" is likewise not defined. Once again, 
the Committee intends to endorse the judicial interpretations of that 
term under 18 U.S.C. 40l,3~ 

3. Affirmative Defen.se 
Subsection (b) provides for an affirmative defense to a prosecution 

for the disobedience or resistance to a court's order, writ, process, etc.: 
under subsection (a) (2) if the order, etc.: "(1) was invalid and ... 
the defendant took reasonable and expeditious steps to obtain a judicial 
review of its validity, or a judicial decision with respect to a stay 
thereof, prior to the disobedience or resistance charged, and was un
successful in obtaining such review or decision within a reasonable 
period of time; or (2) was constitutionally inva1id and constituted 
a prior restraint on the collection or dissemination of news." 

Subsection (b) (1) is designed to recognize a very limited exception 
to the fundamental principle that ordinarily, when a court has jurisdic
tion over the parties and the subject matter, its orders must be obeyed, 
whatever their seeming invalidity, upon pain of contempt. As noted 
recently by the Supreme Court: 32 

[It is a] basic proposition that all orders and judgments 
of courts must be complied with promptly. If a person to 

'" See sections 303(b) (1) nnd 302(b) (1). 
"" See discussion under section 1331 (0.) (1), supra. 
"See sections 303(b) (2) and 302(c) (1). 
'" See Oammer v. United, States, 350 U.S. 39ll, 405-408 (1956). 
31 See In "e Michael, 326 U.S. 224 (1945); Oammel' v. United, ,States, 223 F.2d' '322, 

325-326 (D.C. Cil'. 1955), rev'd on other grounds, 350 U.S. 399 (1956); Farese Y. 
Unitml States, 209 F.2d 312. :115 (1st Clr. 1954). 

"" Mane88 V. Meyer8, 419 U.S. 449, 458 (1975). 
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whom a court directs an order believes that order is incorrect 
the remedy is to appeal, but, absent a stay, he must comply 
promptly with the order pending appeal. Persons who make 
private determinations of the law and refuse to obey an order 
generally risk criminal contempt even if the order is ulti
mately ruled incorr{"'Zt. 

This general principle applies even with respect to judicial orders 
affecting constitutional rights, including certain rights under the 
First Amendment. Thus, in sllstaining the contempt convictions of 
persons who, without seeking appellate redress, had disobeyed a 
temporary injunction ,against parading or encouraging mass street 
parades :vithout a permIt, and which they later sought to challenge 
on constItutional .grounds, the Supreme 'Court 'Observed: 3S 

The rule of law that Alabama followed in this case re
flects a belief that in the fair administration 'Of justice no man 
can be judge in his own case, however exalted his stati'On, 
however righteolls his motives, and irrespective of his race, 
color, politICS, or religion. [Footnote 'Omitted.] This Court 
cannot hold that the petiti'Oners were constitutionally free to 
ignore all the procedures 'Of the law and carry their battle t'O 
the streets. One may sympathize with the petitioners' commit
ment to their cause. But respect f'Or judicial process is a small 
price to pay for the civilizing hand of law, which al'One can 
give abiding meaning to c'Onstitutional freedom. 

Different considerati'Ons apply, h'Owever, when appellate court ac
tion is n'Ot meaningfully available t'O preserve the right or interest at 
issue. In these circumstances, the C'Ommittee believes it is appro
J?riate to recognize a limited defense provided als'O that the order is 
ll1valid.34 Aff'Ording a narr'Ow defense in this situation will not, in the 
Committee's judgment, tend t'O encourage disobedience 'Of court 'Or
del's; 'On the contrary, the defense requires pr'Oof that the defendant 
t'Ook reasonable and expediti'Ous, albeit unsuccessful, acti'On in an at
tempt t'O 'Obtain a judicial review or decisi'On 'On a stay. Thus, the de
fense will exist 'Only where no reasonable opportunity for an effective 
review by the courts, or f'Or judicial action on a stay, was available . 

.. , Walke!' Y. City oj .Birmi1!uha'1l~, supra note 26. at 320-321. See Kaspm' v. Brittain" 
245 F.2d 92 (6th Clr., 1957). cert. denied. 355 U.S. 834, clteil with approval in Walker 
at 32:1. note 16. There, a federal court had ordered the public hl/:h schoOl in Clinton. 
Tennessee, to desegregate. Kasper "arriyed from somewhere In the East," and organizer1 
a camoalgn "to run the Negroes out of the school." The federal court Issuerl an cw parte 
restraining order enjoining Kasper from interfering with desegrpl'(atlon. Relyinl'( upon 
the First Amendment, Kasper harangued a crowd "to the efl'ect that although he luld 
been served with the restraining order, It did not mean any thinI'( .... " His conYlction 
for criminal contempt was nffirmcd by the Court of Appeals for the Sixth Circuit. That 
court concluded that "/tn Injunctlonal order Issue(l by a court must be obeyed," what
eyer its seeming inYalldltJ'. cltlnl! Howat Y. Kan8as, 258 U.S. :181. 

'" This Is genel'lllIy consistent with the Fifth Circuit's pronnunepmpnt. In Uniter! States v. 
Diakin80n. 465 F.2d 406, 511 (1972), afl"d on second appeal, 476 F.2d 373, cert. denied, 
414 U.S. 979 (1973) : . 

Of course. the rule that unconstitutional court orders must nevertheless be obeyed 
until set aside presupposes the exl~tence of at least three conditions: (I) the court 
Is~uing the order] must enjoy subject matter amI personal jurlstllction oyer the 
controyersy; (il) adequate and efl'ective remedies must be arallable for orderly 
review of the challenged ruling; and (III) the order must not require an irretrleyable 
surrender of constitutional guarantees. 
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The interpretation of what constitutes "reasonable" steps and a 
"reasonable period of time" is left to the courts and the finders of the 
facts on a case by case basis. However, the Committee believes that in 
this context the defendant should 'be required to show that he ex
hausted all reaso~lable measures to try to secure a judicial review or 
decision on an application for a stay. . 

Tl~e second branch of the affirmative defense in subsection (b) (2) 
applIes even where the requirements relating to an attempt to obtain 
review have not been met, but the order, etc., was "constitutionally 
invalid and constituted a prior restraint on the collection or dissemi
nation of news." 

Under subsection (b) (2), a reporter or press organization faced 
with what it believes to be a constitutionally invalId judicial order 
constituting a prior restraint on the collectIon or dissemination of 
news will have an affirmative defense to a criminal contempt prosecu
tion for violating the order, if the courts later determine that the 
order was constitutionally invalid. There is no requirement, as under 
subsection (b) (1), that the actor in this situation first seek redress 
through the taking of reasonable steps to obtain judicial review or 
a judicial stay of the order. The reason stems in part from the special 
constitutional protection accorded to the press and to the right of 
free expression. For example, it is established constitutional doctrine, 
recently reiterated by the Supreme Court in overturning a Nebraska 
"gag" order, that any prior restraint on expression carries a "heavy 
presumption" of invalidity.35 The Committee believes that this 
broader defense is justified in this limited and special area 36 and 
should not have the effect of promoting wlwise and un warranted dis
obedience of court decrees. 

The affirmative defense created by subsection (b) (2) is limited to 
"constitutionally invalid" orders. It is not intended to apply'where 
an order is invalid for a minor or technical reason only. In a con
tempt prosecution in which the affirmatiVe defense is in issue/ the 
court will not be able to avoid the issue of the constitutional valIdity 
of the order by holding it to be invalid on another legal ground, since 
the subsection specifies that "constitutional" invalidIty is determina
tive of the applicability of the defense. 

The Committee has shaped both parts of the affirmative defense 
in subsection (b) as an expression of its judgment of appropriate leg
islative policy, and does not intend that that judgment be tuJmn as 

35 Nebraska Press .4.88'11. v. Stum·t. 427 U.S. 539. 558 (1976). That case held that judicial 
gag orders made to protect the right to a fair trial can be sustained only In extraordinary 
circumstances;' nnd that a judge should specifically find that no other alternatives 
exist to protect a defendant's Sixth Amendment right to a fail' trial. The Committee Is well 
aware of the serious constitutional Issues raised by such prior restraints, and it is the 
Committee's Intention that this section shoulcl not be Interpreted as sanctio)llng.a judicial 
rletermlnation regarding the possible Issuance of a "gag order" in a manner other than In 
the strictest compllauce with the Court's mandate in Stua,rt. 

ro ~'he Committee does not believe the affirmative defense unreasonably distinguishes 
bet\"pen judicial orders tllat constitute a constitutionally Invalid prior restraint on the 
coIlectlon or dissemination of news and ju!1lclal orders that constitute a constltutionalIy 
Im'alld prior restraint on other forms of expression (see Nebra~ka. Press .4.88'n. v. Stuart, 
SUllrlt note 35. at 550 : "The damage can be particularly great when the prior restraint falls 
upon the communication of news and commentary on current events.") Compare Policc 
Department oj Ohicago v. Me'S/c1/, 408 U.S. 92 (1072). 
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an expression of where any constitutionally required line must be 
drawn. 

The defense is denominated as "affirmative", thus requiring the 
defendant to prove aD the elements thereof by a preponderance of 
the evidence.3' 

Subsection (d) deals with the issue of successive prosecutions first 
for criminal contempt and then for another substantive offense arising 
out of the same conduct. The first sentence preserves existing doctrine 
by proyiding generally that a proceeding under this section shall not 
be a bar to a prosecution for an offense under another section of the 
United States Code.3s 

This subsection does not affect the existing doctrine permitting a 
person to be held in both civil and criminal contempt for the same 
act.39 Likewise, the subsection does not affect the current rule permit
ting multiple prosecutions for successive contempts, or a single pl;ose
cution for mUltiple counts of contempt, where the contempts are gen
uinely distinct.4o Nor does it affect current law concerning simultane
ous prosecutions under this section and another section violated by the 
same conduct, nor concerning prosecution first under another section 
and then for criminal contempt. 

The second sentence represents an amelioration of existing law 41 

and provides that in a subsequent 'prosecution for an offense arising 
out of the same conduct at iEsne in the criminal contempt proceeding, 
a defendant shall receiv'e credit in his sentence for any time spent. in 
custody or fine paid as a result of the contempt proceeding. 

Subsection (c) of section 1331 provides that a: prosecution for an 
offense under this section may be commenced by "the court, the au
thority of which was the subject. of t.he contempt, or by the Attomey 
General with the concurrence of the court." The purpose of this sub
section, as mentioned before, is to enable a Federal prosecutor, as well 
as the, court," to commence contempt proceedings.'" 

Granting the prosecutor authority to institute a prosecution unde.r 
this section is deemed appropriate since the offense is not alone 

37 See the definition of "affirmative defense" In section 111. 
., See e.g., JUl'ney v. MacOracken, 2940 U.S. 125, 151-152 (1935) ; United State8 v. Rolle/'

ROn.. supra note S: Un.ited States v. JohansC11, 36 F. Supp. 30 (S.D.N.Y. 1\l40) ; fiee also 18 
U.S.C. 3285. The only official expression of a contrary policy appears In the Civil Rights 
Act of 1964, 42 U.S.C. 2000h-1. The Committee perceives no reason to maintain this 
exception. 

on E.g., .Yates v. United States, 355 U.S. 66, U (1957). 
4. See Unitell States v. Gebhard, 4,26 F.2d 965. 968 (9th Clr. 1970), and cases cited 

therein; YMes v. United States, supra note 39, at 72-75. 
41 Compare United States v. Ro!lerson, supra note 8 (sustaining We imposlthm of con

secutive sentences). 
42 The 'Committee does not Intend, by the phrase "the court," to require the entire 

cOllrt (I.e., a majority of jnd!;es thereon) to !;Ive Its concurrence. but rather only t.he 
Individual judge or judges directly affected (usually the judge preSiding ovpr the pro
ceeding In relation to which the contempt occurs). 

" The definition of "Attorne~' General" In section 111 makes clear that any authorized 
officer of the Depal'tnient of ;rustice, not the Attorney General !lIane, ma~' Institute a 
nrosecution. The Committee cloes not Intend that the referen~c to the Attorney General 
be construed to require specific authorization by the .Attorney General, on a case-bY-case 
basIs, In order to commence a prosecution U11l1er this section. 

I 
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against the judge or the court, but is against the United States as 
well, and tliere is no sound reason for departing from the normal 
practice of permitting the Executive branch, which is generally 
charged with the enforcement of the criminal laW's, from participat
ing ill the prosecutive decision ... Nothing herein is intended to pre
clude recourse to the present practice under which a prosecutor may 
apply to the court to issue an order to show cause why a particular 
person should not be held in contempt.'" 

The phrase "the court, the authority of which was the subject of the 
contempt" is intended to carry forward the grant of authority in 18 
U.S.C. 401 which provides that ~ "court of the United States shall 
ho.ve power to pUliish ... contempt of its authority." (Emphasis 
added.) Presumably, the word "its" is meant to convey the notion of 
an aggrieved court and to 'Prevent, for example, a court of appeals from 
initiating a prosecution for rdisobedience of a districJt COUl't'S order:o 

The above phrase is similarly intended to permit a prosecution to be 
instituted only by the court against which the contumacious conduct 
was directed, so as to vindicate the breach of its authority. 
4. Gradvng 

Subsection (e) provides ,that an offense under this section is a OJoass 
B misdemeanor, which carries a maximmll prison sentence of six 
months and a fine of $10,000 for an individual and $100,000 for an 
organization. This is a departure from the presently unlimited power 
of the court to impose any sentence of imprisonment or fine under 18 
U.S.C. 401. However, the reduced maximum prison sentence is justi
fied in view of the overall scheme of the subchapter which creates 
specific offenses heretofore punishable only by tJhe court as contempt." 
An exception to the specific Class B misdemeanor fine to allow the im
position of a fine in any nmount deemed just by the court is provided by 
this subsection when th\" offense involves disobedience of or resistance 
to the court's temporary restraining order, preliminary injunction, 
or final order other than an order for the payment of money. This 
continues the power of the court, subject to appellate review, to im
pose any fine it deems appropriate lmder this circumstance,'" IthereJby 
retaining a flexible economic sanction available to the court, to ade
quately vindicate its authority in such matters,'" 

.. This provision is also intended to remove any doubt concerning the authority of ap
propriate law enforcement agencies to investigate certain instances of contemptuous con
duct, such as grand jury leaks. at the request of the judicial authorities. In recent years. 
the existence of such authOrity has been questione(l . 

• r. See Rule 42. F.R. Crim. P: 
<0 Cf. United, ,'1tate8 v. Barnett, 376 U.S. 681, 691-692 (1964). 
'1 See, e.g., section 1332 (Failing to Appear as a Witness) ; section 1333 (Refusing to 

'restify or to Produce Information) ; section 1335 (Disobeying 11 .Tudlclal Order) . 
.. Under present law, the offense under this section Is committed by disobedience or 

resistance of a court's order without regard, In general, to Its legality; see discus
sion, 8upra . 

• " Ct. Working Papers, p. 605. 
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The reference to "final order" in this subsection is meant to denomi
nate the class of orders which are appealwble. :i'rlinor orders, such as 
to answer interrogatories by a certain date,. remain in· the petty 
category.50 The subsection also corrects what was pl'obably an uninten
tional consequence of the language used in 18 U.S.O. 401, i.e., its con
struction to pl'Ohibit imposition of both a fine -and imprisonment.51 

Under the subsection both penalties may be meted out. 
5. JU1'isdiation 

Subsection (e) provides that there is Federal jurisdiction over an 
offense under tlus section if the court is a court of the United States. 
The term "court of the United States" is defined in section 111. It. 
includes the Supreme Oourt, the courts of appeals, duly convened 
three-judge district courts, United States District Courts, and other 
enumerated courts.5•2 The scope of jurisdiction is intended to be at 
least as wide as under 18 U.S.O. 401, which also uses the term "court 
of the United States." 53 

SEOTION 1332. ;FAILING TO APPEAR AS A WIl'NESS 

1. In General 
Section 1332 makes it an offense to fail to comply with an order to 

appear or to'be sworn as a witness at an official proceeding. The con
duct in question is presently covered by 18 U.S.C. 401 (3) and by a 
number of statutes providing for the enforcement of agency subpoenas 
through contempt pl,'oceedmgs.54 Section 1332 'Consolidates these 
statutes into a specific offense applicable to proceedings throughout the 
government, including contempt of Oongress currently covered by 
2 U.S.O. 192. 
fJ. Pre8ent Federal LClIW 

Ourrent law requires notice and knowledge of the order and the 
willful disobedience of its command as essential elements of criminal 
contempt. Willfulness in the sense used Iby the courts describes a 
person's actions as deliberate, voluntary, or intentional, as distinct 
from accidental, inadvertent, or negligent.55 It has been held that oral 
communication of a proposed surrender order is sufficient notice and 
knowledge of the order to warrant conviction.56 However, where an 
attorney who ha d notified a court that he was not a member of the 
local bar was nonetheless appointed through clerical error to represent 
an indigent, the court found a lack of sufficient intent to sustain a 
conviction.51 

riO See id. at 604-605. 
01. See fd. at 605-606, and cases cited therein . 
.. The fact that a three-judge district court (e.g., under '28 U.S:C. 2282) is found not 

to have heen properly convened will not necessarily invalidate a contempt proceeding under 
this section. TIle proceedln~ may he viewed as brought by a regular United States district 
court, with the presence of two additional jndltes merely n superfluous and not prejudicial 
factor. Se-e O'Malley v. United States, 128 F.2!l u7G, 687 (8th 'Clr. 1942), rey'd on other 
grounds, 317 U.S. 412 (1943) . 

.. For the Department of Justice's comments on criminal contempt see Hearings, pp. 
7498-7499. 

u. See; e.g .• '5 U.S .. C. 1507; 7 U.S.C. 2115, 2354-: 9 U.S.C. 7; 1'5 U.,S.C. 49, 79r, 80b-9, 
687b. 717m, 1267: 16 U.S.U. 825f: 21 U.S.C. 876: 22 U.S.C. 703 ; ·26 U.S:C. 7456. 7604: 2(), 
TJ.S.C. 528: 35 U.S.C. 24; 38 U.S.C. 3313; 119 U.S.C. 3008; 42 U.S .. C. 1973, 1995, 200011, 
2000h-l: 45 U.S.C. 112+: 46 U.S.C. 112'1: <i0 U.S.C. App. 64311, 2155. 

Ill! See United States v li'idanian, 8ltpra, note 25 . 
.. United States v. Hall, 1.98 F. 2d 726 (2d Clr. 1952), J!ert. denied, '345 U.S. 905 (1953). 
0, IfL re Brown, 454 F.2d 999 (D.C. Cir. 1971). 

~-~I 
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3. The Offense 
The conduct element of the offense uncleI' section 1332 'is failing to 

comply with un order (1) to appear at a specified time and place as a 
witness, (2) to remain at a specified place where one is to appear as 
a witness, or (3) to be sworn or t-::; make an equivalent affirmatIOn as a 
witness. A.s no culpability standard is specifically designated, the 
applicable state of mind that must be proved is "knowing," i.e., an 
awareness by the offel\der that he is failing to comply with an order 
of the kind described.58 This type of culpability is designed to carry 
forward the present case law requiring a "willful" breach of the order 
under 18 u.i:;.C. 401(3). It should be noted that the orders: disobedi
ence of which is proscribed: all relate to a person's appearance "as a 
witness." Thus, failure to obey a summons under Rule 4 of the Federal 
Rules of Criminal Procedure is not within this section, since it does 
not constitute an order to appear, remain, or be sworn "as a witness." 59 

The element of "in an official proceeding" is an existing circlU11stance. 
A.s no culpability level is specIfically prescribed, the applicable state 
of mind that must be shown is "reckless," i.e., an awareness but dis
regard of the risk that the proceedingfl'om which the order emanated 
was an "official proceeding" 60 The term "official proceeding" is defined 
broadly in section 111 to mean "a proceeding, or a port:i:on thereof, 
that is or may be hearcl before (a) a government branch or agency, 
or (b) a public servant who is authorized to take oaths, including 
a judge, chairman of a legislative committee or subcommittee, referee, 
hearing examiner, administrative law judge, and notary." The term 
"government agency" is also defined in section 111 to mean, inte1' alia, 
"ft. subdivision of the executive, legislative, judicial, or other branch 
of government." Thus, the definition includes a proceeding before 
either House of Congress, presently covered in 2 U.S.C. 192. 

The term "judge" (included in "official proceeding") is defined in 
section 111 to mean "any judicial officer". This has the effect, as in 
section 1333 through the definition of "court", of including. 
official proceedings involving military courts. The purpose of includ
ing such proceedings is primarily to cover the case of a failure of a 
civilian to appear as a witness before a court martial or other mili
tary tribunal. This conduct, along with the conduct of refusing to 
testify or produce information before a military court, is presently 
punishable under 10 U.S.C. 847', part of the Uniform Code of Mili
tary Justice, which prescribes a maximum penalty of six months' 
imprisonment and mandates a trial in a United States district court. 
The Committee considers it appropriate to treat these offenses in the 
Federal Criminal Code rather than in the Uniform Code of Military 
Justice, and to treat them in the same manner as a .failure to appear 
or testify before a Federal civilian court. 10 U.S.C. 847' is therefor.e 
repealed in the conforming amendments.61 

,g See sections 303 (b) (1) and 302(b) (1) . 
•• See Working Papers, p. 611. 
60 See sections 303(b) (2) and 302(c) (1). 
III The scope of "official proceeding" as including military courts also means that the Code 

reaches falllng to appear or to testify before sueh 'courts when committed by a member of 
the armed forces. The same is true as to other offenses such as perjury under section 1341. 
A.lthough members of the armed forces who commit these offenses are triable by military 
courts. concurrent jurisdiction exists today in Federal civilian courts over these crimes. 
E.g., Otoens v. Uniteel States. 383 F. 8npp. 780. 782-783 (:ilLO. Pa. 1974), aff'd. 5·1'5 F. 2d 
507 (3d Clr. 1975), ccrt. denied, 423 U.S. 906 (1976). Thus by continuing this jurisdiction 
which is exerciRed only infrequently. the Code does not eXlYund the reach of current law. 
See also the discussion in connection with section 205 (Federal Jurisdiction Genel'ally Not 
Preemptive). 
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As under current law, validity of the order is not an element of the 
offense.GZ Similarly, the fact that a person may have a privilege to 
refuse to tpstify or produce iilfol"llHttion will not excuse his failure to 
comply with all order to appem' before the summoning body.s3 Nor 
would failure to appear be immunized on the ground that a quorum 
of the summoning body was not present at the time specified for the 
person's appearance. 64 

4. BaT to P1'oseoution • 
S ubsectioll (b) of section 1332 provides that, for an official proceed

ing in vol Villg the Congress, it is a bar to prosecution under this section 
that a certilication pursuant to 2 U.S.O. 194 had not been issued. 
That statute provides that Whe!leVer a witness summoned under 2 
D.S.C. 102 fails to appear, fails to prod.uce records, books, papers, or 
documents, as requircd, or fails to answer any question pertincnt to the 
subject under inquiry before either House, or any joint committee, 
committee, or suLcommittee thereof, and the fact of such failure is 
rt'ported to either House while Congress is in session, or is filed with 
the President of the Senate or Speaker of the House, as the case may 
·be, when Congress is not in session, it shall be the duty of said Presl
dent of the Senate or Speaker of the House to certify the statement of 
facts to the appropriate United I:3tates Attorney for presentation to the 
grand jury. 

Despite the wording of the statute, it has been held that the Presi
dent of the Se.1ate und Speaker of the House, respectively, are not 
required to transmit the statement of facts to the United States 
Attorney. ,\111en the Congress is in session, the accepted practice, which 
the statute is deemed to incorporate, is that a committee's contempt 
report is submitted in the form of a contempt resolution, to the full 
House for consideration on the merits; and, when the Congress is not 
in session, the President of the Senate or the Speaker of the House 
st.iU retains discretion to examine the sufficiency of the committee re
port and delay allY action lmtil approved by the whole House.G5 

Under present law, it is stated that failure to comply with the certi
fication requirem.ent is a "defense." 66 However, the Committee agrees 
"'ith the National COlnmission that the. cases in fact indicate that such 
certification' is a condition precedent to initiating prosecution.GT Ac
cordingly, subsection (b). is drafted as a "bar to prosecution," 
1'I'qniring that the matter ordinarily be raised and dete,rmined prior to 
trial.os This seems appropriate since the question whether a proper 
certification has been made is readily susceptible to factual ascertain
ment and legal decision, and there is no reason to delay the question 
until the trial when the jury has been selected and evidence introduced. 
5. Affir11Ultive Defer18e 

~ubsection (c) proyides that it is an affirmative defense to a prose
cutIon under subsectIOn (a) (1) or (a) (2) that llllcontrollable cir
cumstances prevented the defendant from ~ppe(Lring at the specified 

02 ~ee discussion in connection with section la31. 
IlO See United States v. Romero, 249 F.2d 371. 375 (2d Cir, 1957), Cf. lJranzburg v. 

l1allc8. 408 U.S. G65., 709-710 (Powell, J., concurring) (1972). 
61 cr. Ullitcr/ Stntes v. BI'!Jal1, 339 U.s. :123 (19501. 
"" Spe Wilson v. UnitclL States. 369 F.2cl1.118 (n.c. Cir. 1966). 
00 See In re Ohopman, 166 U.S. 661. 667 (1897): Uniterl State8 v. Dennis, 72 F. Snpp. 

417. 422 (D.DC. 1(47) a'1",1. 171 T<'.2d Il'lR (D.C. Clr. 1(48). aff'd. -339 U.S. 162 (1950). 
Il7 See Final Report § 1349(4) and (5<) ; Working Papers. p. 625. 
08 See the definition of "bar to prosecution" in section 111. 

~--- ---------
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tinle and place or from remaining at the specified place, and that the 
defendant did not contribute to the creation of such circumstances in 
reckless disregard of the requirement to appear or remain. A similar 
provision is contained in section 1312 (Bail Jumping) as well as in 
the complementary section 1333 (Refusing to Testify or to Produce 
Information). Since the defense is "affirmative", the de:fendant will 
bear the burden of proving the elements thereof by a preponderance 
of the evidence.69 

6. Jurisdiction 
There is Federal jurisdicton over an offense described in this 

section if the official proceeding in which the order not complied with 
was made is a Federal official proceeding. The term "official proceed
ing': has the meaning set forth in section 111. 
7. Gmding 

An offense under this section is graded as a Class A misdemeanor 
(up to one year in prison) if the official proceeding was conducted 
under ihe authority of Congress or of either House of Congress. This 
essentially preserves the penalty level in 2 U.S.C. 192. Otherwise, an 
offense under this section is graded as a Class E felony (up to three 
years in prison). This significantly reduces the unlimited sentence 
imposable under 18 U.S.C. 401 and is designed to strike a reasonable 
balance among the widely disparate grading provisions that exist in 
current Federal statutes in this a:'ea. 

SECTION 1333. REFUSING TO TESTIFY OR TO PRODUCE INFORMA.TION 

1. [1/, General. 
Section 1333 makes it an offense to refuse to testify or to produce 

information: when ordered to do so at an officia1 proceecling. A require
ment that the testimony or answer sought in fact be pertinent is made 
an element of the offense where the official proceeding is under the 
authority of Congress or either House thereof, as under present law. 
An affirmative defense is provided for a person who is legally privi
leged to refuse to testify or produce information. 
73. P'l'e8ent Federal Law 

The conduct punished in section 1333 is presently covered by 18 
U.S.C.401(3) (contempt of court), 2 U.S.C. 192 (contempt of Con
gress), and by a variety of statutes providing for enforcement of 
agency subpoenas.7o Additionally embraced by this section are 28 
U.S.C. 636 (d) and 11 U.S.C. 69, which define, respectively, the of
fenses of contempt of a United States magistrate and of a referee in 
bankruptcy. . 

Under current law generally, except in a proceeding before the 
Congress, or. before a United States magistrate or referee in bank
ruptcy, the Federal court or judge makes the determination whether 
the witness must comply with an order in an official procp.zc1ing to 
answer a question 01' furnish information, and contempt ensues only 
where the witness refuses to obey the court's c1irection.71 For example, 
the Supreme Court has held that in grand jury proceedings there is 

•• See the definition of "affirmative defense" in sectlon 111. 
'0 See note 54, 8upra. 
n See Working Papers, pp. 631-640. 
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no contempt lmtil a judge directs the witness to respond.12 Where the 
contempt is a refusal to answer a question before a. magistrate or 
referee ill bankruptcy under 28 U.S.u. 636 (d) or 11 U.S.u. 69, those 
officials make the initial determination and directive to answer. The 
statutes require that a magistrate or referee cel.tify the facts to a 
district court who then tries the case. In the instance of contempt of 
Congress under 2 U.S.C. 192, the contempt is also tried by by the court, 
but the certification of facts is made to the United States Attorney, 
who is obliged to present the matter to the grand jury.73 These special 
procedures are left unchanged by section 1333.74 

3. The Offense 
A. Elements 

Section 1333(a) (1) states that a person is guilty of an offense if 
he refuses to answer a questioll, in an officiD,} proceeding conducted 
uncleI' the authority of ~ongress 01' eithel: House of Congress, after 
being directed to do so and after being warned by the ;presiding officer 
that failure to answer may result in crilllinal prosecutlOn or if he fails 
to comply ,yith an order to produce a record, document, or other object. 
An additional requirement is that the question or object is pertinent 
to the subject lilder inquiry. Section 1333(a) (2) provides that a per
son is guilty of an offense if, in any other official proceeding, he refuses 
to answer a question after a court, or, in a proceeding before a United 
States magistrate or referee in bankruptcy, the presiding officer, has 
directedlum to do so and has warned him that failure to answer may 
result in criminal prosecution, or if he fails to comply with an order 
to produce a record, document, or other object. 

This section is designed, in the main, to preserve existing; law. Thus, 
for example, paragraph (1) is intended to carry forward the offense 
of contempt of Congress under 2 U.S.C. 192. Under present law, it is 
necessary that the q\lestion posed or document sought be pertinent.75 

That reqllirement is expressly retained in paragraph (1). The Com
mittee intends that a finding; of pertinency be conditioned-as under 
present lav,'-not only upon ,L holding; that the question posed was 
relevant to the subject then being examined, but also upon a. deter
mination that the subject under inquiry was "ithin the jurisdiction 
of the Committee or House of Congress, and that such pertinency has 
been adequately explained to the defendant.76 

Paragraph (2), on the other hand, is intended to carry forward 
the provisions of 18 U.S.C. 401(3), as well as the other statutes previ
ously I'eiened to dealing with contempt of administrative subpoenas 
and contempt of United States magistrates and referees in bankruptcy. 
Under these current statutes, the crime of contempt is established 
where the individual refuses to answer or to produce information 
after having; been ordered by the judge or presiding officer to do so. 
There> is no explicit statutol'Y requii:ement that the answe-r or informa
tion sought have been pertinent to the proceeding as exists uncleI' 2 

"" JirOIVll Y. U1!itec~ States, 359 U.S. 41, 49-50 (1959). 
73 Sec 2 U.S.C. 194. 
" See Working Papers. pp. 631-640. 
7~ E.g., Gojac/;' v. United States, 385 U.S. 702 (1966)0; McPhall1 v. Vnited States, 364 

U.R. '~72. 3110-382 (1960). 7. E.g., Goja.clc v. Unitccl States, sttnra note 75; Russell v. United Sta.te8, 369 U.S. 749 
11962\ : Wilkin80n V. Unitecl Statc8, 365 U.S. 399 (1961) ; Watkins v. Unitec! States, 354 
U.S. 178 (1957). 
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U.S.C. 192. This distinction between contempt of Congress and ordi
nary contempt is preserved in paragraph (2) ,77 which contains no ex
press reqnirpment of pertinence. Moreover, although it is not clear as a 
matter of jncHcial interpretation whether a l'elevancy requirement for 
contempt of a conrt's, magistmte's, or referee in bankruptcy's'order 
exists, the Committee believes that no such element or defense is appro
priate and does not intend that one be read into paragraph (2). 

A change of some significance from existing law is effected by the 
elimination in this subsection of any requirement that a judge have 
previously directed that a person comply with an order in an admin-
1strative proceeding to produce a record, document, or other object, as 
distinct from the situation involving an order to answer a question, 
where there is no contempt unner this section until the judge has 
directed the person to respond. The Committee believes that this dif
ference is justified by the fact that, in the case of an order to produce 
physical objects or records, the order almost always will arise through 
the issuance of a subpoena affording time for reflection, consultation 
with an attorney, and, often, for judicial review on a motion to quash. 
In these circumstances, it is reasonable to require persons to act at their 
peril in assessing the validity of any defenses or affirmative defenses 
on which they subsequently rely for failing to pl'oduce the record or 
object demanded. On the other hand, the situation of the witness 
called upon suddenly to make a decision whether to respond to a ques
tion in an official proceeding is quite different, and the Committee 
accordingly has retained in this subsection the generall'equirement in 
existing law that such persons are not guilty of a contemptuous refusal 
to respond until ordered to do so by a judge. 

The Committee does not propose that evasive answers, such as 
"I don't know" or "I don't remember," when the witness is capable of 
responding substantively, be viewed as a refusal to answer under this 
subsection. Such conduct can be punished as perjury (section 1341), 
false swearing (section 1342), or false statement (section 1343), de
pendin~ upon whether the evasive answer was material and whether 
or not It was given under oath. In order to insure the possibility of 
prosecntion for perjury or false swearing, an official or agency may 
always take the precaution of having the witness placed under oath.78 

In addition to the requirement undel' prespnt law that the offense 
consist of a continued refusal to answer following a direction to do 
so by a judge or appropriate presiding officer,79 this section includes 
a further element that the defendant be actually advised that his re
fusal to respond to a question might subject him to criminal prosecu
tion. Su.ch a warning-which ~eed involve no particular form. of 
wordS-IS deemed by the CommIttee already to be common pl'actlCe, 
e.g., before grand juries and congressional committees. It is meant to 
serve a fairness function, as well as facilitating proof of culpability 
where a pel'son persists in his refusal to answer notwithstandinO' the • M 
warnmg. 

'f1 The National Commission also determined to continue the distinction. See Final Re
por't. § 134,1 . 

.,. A refusal to be sworn or make equivalent affirmation wonld, of cOllrse. bp pnni.hnble 
nnc1er section 1(3'32. c1ISCllS"ed 81/lpra. See Eisler V. United States, 170 F.·2c1 273 (D.C Clr. 
1048). ·cert. (Jismlsseil '338 U.S. (1940). . 

,. E.g., Flamer V. Unitecl States, 358 U.S. 147, 1n1 (1958); Entspalc V. Unite(/! Statcs, 
349 U.S. 190, 202 (1955). 
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No warning as to the consequences is required, however, for a failure 
to produce a record, document or other object. The reason underlying 
the Committee's decision to eliminate any such requirement with re
spect to furnishing objects, as opposed to answering questions, is simi
lar to the decisibl1 not to requiro a judicial order as a precondition to 
contempt for failing to comply wjth an administrative ord(:lr to pro
duce physical evidence 01' an object-that is, unlik~ the situation where 
a witness is called upon to make an on-the-spot determination whether 
to answer a'question, the requirement to produce physical records, 
documents, or other objects is almost always in the form of It subpoena, 
affording time for reflection and consultation with an attorney prior 
to compliance. In these circumstances, the Committee considers that 
there is no need, as a melt11s of enhancing fairness or inducing compli
ance, to require a warning as to the possible criminal consequences of 
failing to produce the information. 

This subsection is, of course, intended to apply whether or not the 
person is appearing as a witness voluntarily.so 
, Under subsection (b), the term "court" is defined to include a court

martial, military commission, court of inquiry, provost court, any 
other military court, and a military judge as defined in 10 U.S.C. 
801 (10). The primary purpose of these special definitions, as noted in 
tho discussion of section 1332, is to reach the case of a failure by a 
civilian to testify or produce information before a court-martial, cur
rently punishable under 10 U.S.C. 84'1,'part of the Uniform Code of 
Military Justice. The Committee considers it appropriate to treat this 
offense in the Federal Criminal Code, rather than in the Uniform 
Code of Military Justice, in the same manner as a failure to testify 
or produce information before a Federal civili!lin court or judge. 10 
U.S.C. 847 is repealed in the conforming amendments. 

B. OulpaoiZity 
The conduct in this section is refusing to answer a question or fail

ing to comply with an order to produce a record, document, or other 
obiect. As no culpability standard is specifically designated, the ap
plicable state of mind which must be proved is "knowing," i.e., an 
awareness by the offender that he is refusing to answer a question 
or failin.g' to comply with an order to produce the physical informa
tion sought. Sl This standard is designed to follow closel1, the test 
prevailing under current law, which requires a "deliberate' and "in
tentional" refusal or failure,82 but does not admit a good faith failure 
to respond as a defense.s3 

The remaining elements are all existing cir~umstances. However, 
the elements in paragraph (1) that the question or object be "pertin
ent to the subject under inquiry" and that the official proceeding was 

• conducted under the authority of Congress or either House thereof 
ar:e designated as guestio1!-s of law in subsection (e). Thus, no proof 
of a mental state 1S reqmred as to these elements.84 The elements in 
paragraphs (1) and (2) that the presiding officer, court, judge, United 
States magistrate, or referee in bankruptcy directed the defendant 

eo See Sinclair v. United Stutes, 279 U.S. 263, 291 (1929). 
81 Seo sections 303(b) (1) und 302 (b) (1). 
/l:l E.g. Quinn v. Ultiterl States, 349 U.S. 155, 165 (191)51. 
B:I See Sinclair v. United. States, supra, note 80, at 299; U'niterl Statcs v. A!ul'dock" 290 

n.R. 389, 3!l7 (1933); Licrwoli v. United States, '294 ,F.2d 207 (D.C. Cir.), cert. denied, 
366 n.s. 936 (1961). 

84 See sectlon 303(d) (3). 
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to amswer and advised him that his refusal to do so might subject him 
to criminal prosecution and th~t.the conduct took :place "in m~ official 
proceeding" 85 have no culpabIlIty standard speCIfically desIgnated. 
Therefore, by the operation of section 303 (b) (2), the minimum state 
of mind that must be established is "reckless", i.e., an awareness but 
disregard of the risk that the circumstance existed. 

4. Bar to Proseaution 
Subsection (c) of section lRR3 provides that it is a hal' to prose('n~ion 

under subsection (a) (1) that the procedures for certifying the facts 
of a contempt under 2 U.S.C. 194 have not been complied with. An 
identical provision is contained in the preceding section, and that 
discussion should be consulted here. 
5. Affirmative Defenses 

Subsection (d) (1) provides that it is an affirmative defense to a pros
ecution under this section that the defendant was legally privileged to 
i'efuse to answer the question or to produce the record, document, or 
other object. This defense is intended to codify existing law. Thus, a 
l'efusal to answer a question or to produce information based on a 
valid assertion of the Fifth Amendment privilege against compulsory 
self-incrimination would afford a defense, as would a proper invoca
tion of the -attorney-client or other evidentiary privilege recognized 
by law.8o However, the person invoking the privilege assumes the risk 
that his reliance on it may be held to have been mistaken.87 

The term "affirmative defense" is defined in section 111 to mean a 
defense that the defendant has the burden of proving by a prepond
er'ance of the evidence. Placing the burden on the defendant is con-
sistent with current. decisions.88 . 

Subsection (d) (2) provides another affirmative defense (similar to 
that in section 1332), in a prosecution under subsection (a) (1) (B) or 
(a) (2) (B), that uncontrollable circumstances prevented the defend
ant from producing the record, document, or other object, and that the 
defendant did not contribute to the creation of such circumstance in 
reckless disregard of the requirement to produce the object. This essen
tially codifies the doctrine announced by the Supreme Court that in
ability. to produce demanded records is a defense if the witness estab
lishes that he ma,rIe a ,good faith effort to do SO.89 

The fact that these defenses are set forth in this section is not meant 
to imply that they are the only ones available. On the contrary, the 
Committee intends that any other general defense or affirmative de
fense, for example duress,9o may be asserted under this section. In 
addition, the Committee intends that exist.ing law be adhered to with 
respect to the myriad of issues which can arise in connection with 
an obligation to testify or to produce records. For example, failure 
of a committee to follow its own rules regarding a witness's right to 
be heard in executive session is a defense.91 Reliance on the orders of 

&. The term "official proceeding" is defined in section 111, 
B6 This statement probably must be qualified by the observation that mere evidentiary 

privileges need not be reco~nl7.ed by the Congress or its committees, 
fit See e.g .• Sinclair v. United. Sta·tes, supra note 80 ; B/'ad.e1~ v. United. States, 365 U.S. 

431. 437-4a8 (ln nl). 
'" See e.g., MoPhaul v. United. States, supra note 75, at 378-379; United. States v. IIintz, 

10:1 F. Suun. 3,25. 334 (N.D. Ill. 1961). 
B1l See Ullite(l States v. Fleisohman, 339 U.S. 340, 358-364 (1950); McPhaul v. United 

States, supra note 75. nt 378. 
M l'\pp Workln<? Paners. p. 620. 
OJ Yellin v. United States, 374 U.S. 100 (1063). 
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a superior not to testify or produce evidence authorized by agency 
regulations may also constitute a defense.92 Lack of a quorum at the 
time of the return on a subpoena is, however, no defense.93 

fJ. ,6'00/ 
As previously noted, subsection (e) of section 1333 provides, inter 

alia, Ulat a detel:mination of the issue of pertinency under subsection 
(a) (1) is a question of law for the court. '.i'his provision codifies pres
ent case law holding that the question of pertmency under 2 U.S.C. 
192, like the issue of materiality in perjury, is for the court.94 
7. Jurisdiction 

Subsection (g) of section 1333 provides that there is Federal juris
diction over an offense described in this section if the official proceed
ing is a Federal official proceeding. The scope of jurisdiction under 
this section is identical to that under section 1332, and the discussion 
there of the term "official proceeding," defined in section 111, is appli-
cable here. . 
8. (frading 

An offense described in this section is graded as a Class E felony 
(up to three years in prison) in the circumstances set forth in sub
section (a) (2) and as a Class A misdemeanor (up to' one year in 
prison) in the circumstances set forth in subsection (a) (1). Tlus is 
identical to the grading under section 1332, and the discussion there 
as to the reasons for choosing these levels of classification is equally 
pertinent to this offense.a5 

SEOTION 1334. OBSTRUCTING A PROCEEDING BY DISORDERLY CONDUCT 

1. In General and Present Federal Law 
Section 1334 makes it an offense to obstruct or impair an official 

proceeding by. means, of noise, or by means of violent or tumultuous 
behavior or disturbance, 01' by any other means. This section embraces 
the conduct now proscribed in, 18 U.S.C. 1507 of picketing, parading, 
or demonstrating llear a courthouse or building occupied by a judge, 
juror, witness, 01' court officer with intent to obstruct the administra
tion of justice. It also creates a substantive offense out of conduct 
presently reachable as contempt under 18 U.S.C. 401 (1) when it 
occurs in the presence of the court and amounts to an actual or'ma
terial obstruction of justice.so However, the proposed statute is 
broader than either of the current laws and extends to the obstruc
tion of ali official proceedings, whether they be judicial, legislative, 
executive, or administrative. This closely follows the recommendation 
0+ the National Commission.97 

.2 See Ul~ited States eiD j·el. Touhy v. Ragen, 340 U.S. 463 (1951). This doctrine may 
well amount to an UH~el'tlon of pr!\'llege so us to come within the explicit scope of sub
sectl-on (cl. Sec Appeal Of United States Securities a,nd EiDchange Gomll~}'1t, 226 F.2d 501, 
517 (6th Clr. 1055). referring to the doctrine as n "prlvllelrc," See also OOllwnittee for 
Nltalcar Respo1!sibWty, Inc. V. Se(lborg, 463 F.2d 788, 793 (D,C. Clr. 1971), application 
for Injunction in alcJ of jurisdiction denied, 40+ U.S. 017 (1971) • 

.. , United States y. Br])an, supra note 64 nt 330-3:39. 
," E.g., ·Sinclair V. UnitccL States, Bltpra note 80 s:t 298-299 . 
• 5 See nlso UnUecl States V. Patrick, 542 F.2d 381, 302-393 (7th Clr. 1076), decllning 

to reduce a sentence of four years' Imprisonment for failing to testify pursuant to a 
court order of immunity. 

00 Spe GOiD v. Louisiana, 379 U.S. 559 (1965); United States eiD reI. 'Robson V. OUvel', 
Bupra note 20. • 

1>1 See Flnnl Report. § 1344; Working Papers, pp. 021-022. The Rectlon Is partly derived 
from New York law and the ~lodel Penal Code. Compare section 1861 (Disorderly Conduct). 
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The offense in section 1334 consists of obstructing or impairing an 
official proceeding by means of noise that is unreasonable, violent or 
tumultuous behavior or disturbance, or similar means. The conduct 
element is obstructing or impairing a proceeding by means of noise, 
violent or tumultuous behavior or disturbance, or similar means. Since 
no culpability standard is specifically designated, the applicable state 
of mind that must be proved is at least "knowing," i.e., that the 
defendant was aware of the nature of his action.9B That the proceeding 
was an "official" proceeding and that the noise was unreasonable are 
existing circumstances. Since no culpability is specifically designated; 
the applicable state of mind that must be proved with regard to these 
elements is "recldess," i.e., that the defendant was aware of but dis
regarded the risk that the circumstances existed and his disregard was 
such as to constitute a gross deviation trom the standard of care a 
reasonable person would have exercised.DD 

This section is intended to reach instances, for example, where per
sons engage in boisterous conduct in the corridors of a courthouse, 
knowing that they are obstructing or impairing an ongoing trial. 
Sim;lal'ly~ persons who block ingress to a government building know
ing that they are impeding an'official proceeding would be guilty under 
this section. 

The term "official proreeding-" is defined in section 111 to mean a 
proceeding, or Dortion thereof. which is Ol' mn,y be heard before flny 
government agency or any public servant authorized to take oaths. 
The term ",O"ovemment agency," used in this definition, is also defined 
in section 111. It extends to any subdivision of the executive, legisla
tive, judicial, or other branch of a government.100 

3 . .Tu1'isdiction 
There is Federal juric;diction over au. offense under this section if the 

official proceeding is a Federal official proceeding. 
4. Grading 

An offense described in section 1334 is graded as a Class B misde
meanor (up to six months in rrison) identically to section 1328 
(Demonstrating to Influence. a Judicial Proceeding), which it over
laps. 

SECTION 1335. DISOBEYING A JUDICIAL ORDER 

1. In Ge'Mmt and Present Fedemt LaYW 
Section 1335 mukes it an offense to disobey or resist a court's major 

orders, specified to include a temporary restraining order, preliniinary 
injunction: or final order other than an order for the payment of 
money.10l The sE'ction creates a snbstant.ive offensE' from conduct cnr
rently punishable only as contempt under 18 U.S.C. 401 (3). It also 
supplements the offense in section 1331 of this subchapter by providing 
a felony alternative to a prosecution there for contempt. 

"' ~ee sections R02Ib) (1) nnd 30R(b) (1.), 
DO ~P'" sectIon. S02(r) (1) nnn 3031h) (2). 
lOll The referpnce to "nthpr hr"nrh" I~ Intpndpd to e'lmlnate the possibility of nny con

tention thnt certnln ndmlnlstrntivn ngencies nre not covered becnuse they do not belong 
to "n" of the thrpl' nrinrlpn1 brnnohps of onr l!o'-('rn'"'1pnt. 

101 The clnss of orilers covprpd is thp gnme ns thnt lIsen In section 133.1 to designnte those 
violntions ns to which nn unlimited line mv.y be imposed. 

92-919 0 - 77 - or. 1 - 24 
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The offense in section 1835 consists of disobeying or resisting a 
court's temporary restraining order, preliminary injunction, or final 
order other than all order for the payment of money. The conduct ele
ment is disobeying or resistinga. court order. Since no ,culpability 
standard is specifically designated, the applicable state of mind that 
must be proved is at least "knowing," i.e., that the defendant was aware 
of the nature of l1is actions.102 That the order was a tempol'itry restrain
ing order, preliminary injunction, or final order other than an order 
for the 'payment of money are existing cil'cumstan<!es. Since no culpa
bility is specifically designated, the 'applicable state o'f mind that must 
be proved with regard to these elements is "reckless," i.e., that the 
defendant was awa·re or but disregarded the risk that the 'Circum
stances existed and his disregard was such as to constitute a gross 
deviation from the standard of care a reasonable person would have 
exercised.loa This is in accordance with existing law, requiring knowl
edge that one is, e.g., disobeying a court order, but not requiring an 
evil intent.104 

As under se:,tion 1331, validity of the order is not an element of the 
offense. However, a limited affirmative defense is provided in subsec
tion (b) to the same effect as h1 section 1331. 

The reference to "nnal order" in this section is meant to denominate 
the class of orders which are appealable. Minor orders, such as to 
answer interrogatories bya 'certain date, 'are not within the ooope of 
this section . 

. 3. JU1'iscliation 
There is Federal jurisdiction over an offense under this section, as 

under section 1331, if the <!ourt is a court of the United States. The 
term ",court of the United States" is defined in section 111 to inch'tde 
all Federal district conrts, courts of appeals, ,and the Supreme Court, 
as well'as a number of other specified courts. 
4. Grading 

An offense under this section is a Class E felony (up to three years 
in prison) for the same reason discussed under section 1332. 

An exception from the ,chapter 22 fine limitations, allowing the court 
to impose a fine in an)': amount, is expressly provided. This provision 
is identical to the grading provision in !3ection 1331, discussed 8Uprr(/;. 

SUBCHAPTER E.-PERJURY, FALSE S'I'ATEl\fENTS, AND RELATED 
OFFENSES 

(Sections 1341-1345) . 

This subcha:pter deals with offenses involving the making O'f false 
statements, both under oa~h and otherwise, in an official proceeding or 
government matter, and the alteration, destruction or -concea.lment of 
government records. Nmnerous ambiguities and inconsistencies in 
existing laws have been removed and the Committee has proposed the 
creation of a new offense termed False Swearing, punishable a~ a mis-

102 See sections 302 (b) (1) and 1103 (b) (1). 
103 See section 302(c) (1) nnd 303(b) (2), 
104 See Green v. Un.ited States, supra note 5. at 173-174; Unitecl States Ir. /i'·iclattio.lt, 

811.pra note 25, at 760; Yo.tes v. Unitecl States, supra note 25, at 723. 

~---~---------~------------ - --
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demeanor, to cover those situations where a false statement is kno!,,
inO'ly made unoer oath, irrespective of its matl'l'iality. The offenses m 
thfs subchapter are Perjury (section 13·H) , False Swearing (section 
1342), Makmg a False Statement (section 1343), and Tampering WHh 
a Government Record (section 13+1). Section 1345 contains ~eneral 
provisions for the foregoing sections, including a definition of 'mate
riality" and a defense of retraction applicable to perjury and false-

. swearing.1 

SECTION 1341. PERJURY 

1.1 n Gen..e1'ril 
This section carries forward the basic Federal perjury statutes, 

18 U.S.C. 1621 and 1623. Various featmes of the olcll'r lnw (sertion 
1621), particularly with respect to archaic evidentiary requirements 
such as the so-called "two witness" rule, ha\'e been mo(lernized in 
accordance with the more recent treatment of those issues in 18 U.S.C. 
1623. 
~. Present F edem) La;w 

As Just indicated the two primary Federal enactments punishing 
petiury are 18 U.S.C. 1621 and 1623. 

The former statute punishes by up to five years in prison whoever, 
under oath before a "competent tribtinal, officer, or person, in any case 
in which a law of the Ulllted States authorizes an oath to be adminis
tered," "willfully and contrary to such oath states 01' subscribes any 
material matter which he does not bl'lieve to be true." 

Although the statute rcquii'es that the false statement be under 
oath, it has lon8 been IH~lcl that an oath need not be in any particular 
form and that 1l'reglllariti('s in the administration of the oath do not 
affect its valiclity.2 However, a complete failure of authority of the 
person before whom the statement was mad.e to administer the oath is 
a defense top_e~jury.8 

Under 18 U.S.C. 1621 the false statement must be "material." Case 
law defines "materiality" as anything "capable of influencing the 
tribunal on the issue before it" or which "has a natural tendency to 
influence, impede, or dissuade [a grand jury] from pursuing its inves
t!gation." 4 It is universally acknowledged that materiality is a ques
tlOn of law for the court.5 A number of commentators have aclvocated 
abolition of the materiality requirement, on the grOlinds that lying 
under oath in an official proceeding, even though the statements are 
not deemed material, should nevertheless be an offense, and that the 
issue of materiality is a constant source of debate in individual ruses 
and has resulted in the needless dismissal of some prosecutions." The 
Committee, however, like the National Commission, has determined to 
retain the materiality requirement for perjury, while proposing a new 
offensr of False Swearing (section 1342) to punish instances of non
material false statement under oath.T 

1 A general discussion of perjury and false statement statutes Is found In Hearings, 
pp.7500-7504. . 

• See Working Papers, p. 664, and cases cited therein. 
3 See United, F!tates v. Gtt"ti..~, 107 U.S. 671 (1883). 
• E.g .• Unitea Statcs v. Grcmillion, 464 F.2" flOl. 905 (5th Clr.). eert. denied. 400 U:S. 

1085 (1972) ; Blaokmon v. Un/.tea States, 108 F.2d 572 (5th Clr. 1940) '; GarroH v. United 
States, 16 F. 2d 951 (2d Clr.). ~(>rt. renip,!. 27!! U. 'l. 7'6!! (1027). 

r. See, e.g., Vitello v. United States, 425 F.2d 416. 423 (9th Clr.), cert. ,lcnled, 400 U.S. 
822 (1970) : see also Sinclair v. Unitc,l Stu,teB, 279 U.S. 263, 298-209 (1929). 

8 See Working Papers, pp. 661-662 and aut::orltles cited therein; see also Hearings, 
p.7501. 

"See Final Report, §§ 1351 and 1352(1) ; Working Papers, pp. 662~663. 
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A further. problem attending 18 U.S.C. 1621 has revolved around 
w!lethel' a statement must in fact be false. The statute requires, on its 
face, ollly that the defendant, contrary to his oath that he will testify 
"truly,') willfully state any material matter "which he does not be
lieve to be true." In United States v. Remington," the court upheld 
the sufficiency of an indictment for perjury which charged that the 
defendant had denied the fact of membership in the Communist 
Party, believing the denia.! to be false, notwithstanding that the denial 
waS objectively true. The National Commission and the Model Penal 
Code were critical of this holdincr on the ground that no harmful 
result in terms of impedinO' or mi~eading any official proceeding can 
flow from such couduct, uYbeit it is morally reprehensible. The Na
tionalCommission proposed to deal with the problem by defining 
"statement" to include a "representation of opinion, be1ief or other 
state of mind only if the representation clearly relates to state of 
mind apart from or in addition to any facts which are the subject of 
the representation." 9 Under this definition, the result in Remington, 
supra, would be reversed, but if the defendant had falsely stated that 
he had not considered himself a Communist, he would be guilty of 
PeJ·jllrv. assuming his belief was material to the inquiry.lo . 

The' Committee, while not disagreeing with the thrust of the N a
tional Commission's recommendation; considers its suggested defini
tion of "statement" as being so confusing that it is likely to produce 
uncertainty and litigation. Accordingly, as will be further explained, 
. the Comnllttee has written the perjury offense to require that the state
ment be objectively false, while permitting the Remington situation to 
be reached by the general attempt statute (section 1001). This result 
is consistent with the Supreme Court's decision in Bronston. v. 
United States.l1 There, in a hearing before a referee in bankruptcy, the 
defendaJlt, upon being asked whether he had ever had any bank ac
counts in Swiss banks, responded that his "company had an account 
there for about si.x months." The defendant in fact had had a personal 
Swiss hank account in addition to the account of the company to which 
he referred. The Court reversed the ensuing perjury conviction, hold
ing that the statute does not reach an answer which is literally tnle, 
even though it is non-responsive and intended to mislead by conveying 
a false impre.ssion that tIle answer to the question actually asked would 
be in the negative. The Court stated that the remedy for such conduct 
lay in the ability of the questioner, by repeating or rephrasing the 
question, to elicit the precise information he seeks. In requiring that 
the statement be literally false in this context, the Court's opinion 
casts doubt upon the continuing viability of the holding in Remington, 
supra. 

18 U.S.C. 1621 is presently burdened by a number of archaic and 
apparently irrational doctrines relating to evidentiary and procedural 
mutters. For example, notwithstanding' the criticism of Judge Augus
tus Hand and others, it has been the rule for years that a perjury in
dictment may not be drawn in the alternative and that no conviction 
is possible for deliberately swearing to two contradictory statements, 
unless the prosecution alleges and proves which of the statements was 

"191 F.2rl 246 (2d elr. 19(1), cert. denied, 343 U.S. !)07 (1052). 
oSee Flnnl RelJort, § 1355 (4). 
10 See '''orkinI': Pnpers, 11. 661. 
11409 U.S. 352 (1973). 
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false.12 In addition, the Supreme Court and some lower courts have 
held 13 that the sn-called two-witness rule for perjury, which derived 
from the common law, applies under 18 U.S.C.1621, notwithstanding 
that it does not apply In prosecutions for making false statements 
under other Fedpral statutps sl1('h as 18 U.S.C. 1001, discussed in con
nection with section 1343, infra. The rule, which really is a misnomer 
and requires only one witness plus corroborative evidence and even 
then is fraught with qllalifications and exceptions,H has been justly 
criticized as an anachronism, since there is no r('ason why the standard 
of reasonable doubt, applicable to other crimes, should not suffice for 
perjury, the danger of false accusation being no greater in this context 
than in any other. 

Under 18 U.S,C. 1621 there is no defense of retraction of the state
ment. The Supreme Court in United State8 v. Norri8r in rejecting 
the broad defense of recantation urged by the defendant in that case, 
indicated that it was concerned about the defendant who retracted 
the falsity only w'hen he was discovered (as in Norri8) or who lied 
in the expectation of telling the truth only if and when his lie was 
discovered. The Court was also concerned about the harmful effect 
in terms of causing an investigation' to be commpnced that such lies, 
later recanted, would engender. Although these objections could be 
met by tailoring the defense to situations in which the objections do 
not exist, the Federal courts continue to refuse to recognize a retrac
tion defense under 18 U.S.C.162J.16 

In 1970 Congress acted to modernize the offense of perjury with 
respect to statements before courts and grand juries by enacting a new 
statute, 18 U.S.C. 1623. That spction punishes by up to five years in 
prison (the same as under 18 U.S.C. 1621) whoever "under oath in 
any proceeding before or ancillary to any court or grand jury of the 
United States knowingly makes any false material declaration or 
makes or uses any other information, including any book, paper, 
documents, record, recording, or other material, knowing the same to 
contain any false material dpclaration." 17 

. Unlike 18 U.S.C. 1621, which is ambiguously worded with respect 
to the issue of objective falsity of the statement. section 1623 seems 
plainly to require that the statement be false in fact and not merely 
believed to be false.1s 

18 UoR.C. 1623 also contains specific provisions dealinp: with the 
issues of inconsistent statements, the two-witness rule, and the defense 
of retraction. In each instance. the result is contrary to that under 
18 U.S.C. 1621. Thns, nnder 18 U.S.C. 1623(c), it is provided that an 
indictment or information which charges that the defendant know
ing~y mad~ two or. more inconsisten! declarations need not specify 
wInch one IS false If ('aeh was materml. and that proof that the de~ 
I('ndant, while under oath, made irreconcilably contradictory declara
tions material to the point in question in any proceeding 'before or 

,. See Ullitecl States v. Buokner, 118 F.2d 468, 470 (2d Clr. 1941) ; Worki~g Papers, 
p.6H6. 

JOE.g .• We iter v. Unitecl States, 323 U.S. 606 (1945). 
14 Spe Worklnrr Pnnors, p. 667, and cases cited therein. 
lS 300 U.S. 564 (1937). . 

(1~·7~i~" Unitecl State8 v. Kahn, '172 F.2d 272, 284 (2d Cir.), cert. denied, 441 U.S. 982 

11 The section Is made nnnlicnble "whether the conduct occurred within or without the 
UnitNl States." See 18 U.S.C. 162!l(b). 

18 See Unitecl States v. Williams, 536 F.2d 1·202 (7th Clr. 1976). 
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ancillary to any court or grand jury shall be sufficient to authorize 
conviction. 

Under 18 U.S.C. 1623(e), the two-witness rule and related doc
trines are effecti veiy abolIshed for prosecution under this section by 
a provision stating that "proof beyond a reasonable doubt ... is 
sufficient for conviction. It shall not be necessary that· such proof be 
made by any particular number of witnesses or by documentary or 
other type of evidence." • 

Under 18 U.S.C. 1623(d) a defense of recantation is afforded, ex
pressed as a bar to prosecution, where, "in the same continuous court 
or grand jury proceeding in which a declaration is made, the person 
making the declaration admits snch declaration to be false ... if, at 
the time the admission is made, the declaration has not substantially 
affected the proceeding, or it has not become manifest tl1at such falsity 
has been or will be exposed." . . 

It has been held that the two-witness rule is not of constitutional 
dimension and that Congress' abolition of it in this statute is there
fore valid.19 

One issue that appears not yet to be settled is the relationship be
tween this statute and 18 U.S.C. 1621, specifically wl1ether 18 U.S.C. 
1623 is a supplementary provision, allowing for prosecutorial dis
cretion in perjury cases involving proceedings before courts and grand 
juries, or whether, as a more specific enactment, Congress intended 
that all perjury prosecutions falling within its scope be brought under 
it rather than under the more general statute. Two different panels 
of the same court of appeals seems to have reached different conclu
sions on this question, one indicating that it viewed with great skepti
cism the government's contention that it had discretion to choose the 
statute under which to prosecute, selecting the older one where a po
tential defense of retraction existed,20 wlnle the other court found.no 
difficulty in rejecting a defendant's contention that he was denied the 
equal protection of the laws by the prosecutor's decision to proceed 
under 18 U.S.C. 1623 and thereby deny him the benefits of the two
witness rule.21 • 

In addition to 18 U.S.C. 1623 22 there are a large number of 
statutes scattered throughout the United States Code dealing with 
perjury in one way or another and pl'oviding diverse penulties. Thus, 
a false sworn statement making a claim for United States Govern
ment life insurance is said to be "perjury" with a two-year maximum 
prison penalty (38 U.S.C .. 787). Filing a false sworn affidavit in an 
a ppIication to the Coast Gnard for a certificate of service as an able 
bodied seaman, which is also termed "perjury," carries a sentence of 
imprisonment not to exceed one year (46 U.S.C. 672 (d) ). Title 18 
itself contains a statute declaring that a false statement to obtain 
Federal employees' compensation 1S "perjury" and is to be penalized 

10 See Unitea States v. Ruggiero, 472 F.2d 599, 606 (2d Clr.), cert. denied, 412 U.S. 
93!) (1973) ; Uniterl states v. Isaacs. 493 F'.2cj 1124. 1155-1156 (7tll Clr.), cert. denied, 
417 U.S. 976 (1974). This accords with the Supreme Court's observation In Weiler, allpra 
note 1'3, thnt it was adhering to the common law rule only in the absence of nn "enactment 
in derogntion of It." See 323 U.S. at 610. 

23 See Uniter/. States v. Kahn, supra note 16, at 282-2RR 
!!1. See Unttea States v. Rugyiero, aI/pm note 19, at 606. The Seventh Circuit agrees with 

RItUyicl·o. See Unitea States v. Devitt. 499 F.2d 135, 139 (1974). 
2:)18 U.S.C. 1622 proscribes the offense of subornation of perjury. Since this is essen

tially an offense involvino; solicitation Or accomplice llablllty, it is not specIfically carried 
. forward in the proposed Code, but wlll be fully covered by the general uccomplice liability 

(section 401) and solicitation (section 1003) offenses. See Working Puper~, p. 668. 
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by imprisonment for not more than one year (18 U.S.C. 1920). Other 
statutes merely say that specific sworn false statements are deemed 
perjury and that violators are to be "subject to all the pains and penal
ties of perjury under the statutes of the United States" (16 U.S.C. 
364:), or subject to be "punished as provided by section 1621 of Title 
18" (8 U.S.C. 1357 (b)) or, in the most obscure form, "subject to the 
punishment provided therefor by section one hundred and twenty 
fiV'e of the Act of March fourth, nineteen hundred and nine, entitled 
'An Act to codify, revise and amend ~he penal laws of the United 
States'." 23 

3. The Offense 
A. Elements 

Subsection (a) of section 1341 provides that a person is guilty of an 
offense if, under oath or equivalent affirmation in an official proceed
ing, he (1) makes a material statement that is false, or (2) affirms the 
truth of a previously made material statement that is false. 

This formulation is derived from the recommendation of the N a
tional Commission 2·1 and is designed to preserve the basic definition of 
perjury in 18 U.S.C. 1621 and 1623. 

The term "official proceeding" is defined in section 1345 (a) (5) to 
mean a "proceeding in which a Federal law authorizes an oath to be 
administered." This carries forward the current reach of 18 U.S.C. 
1621 under cases interpreting the phrase "competent tribunal, officer, 
or person, in any case in which a law of the United States authorizes 
an oath to be administered." 25 

As under preseJlt law, there is a requirement that the false state
ment be "material." A statement is defined as "material" in section 
1345 (b) (2) if "regardless of the admissibility of the statement or ob
ject under the rules of evidence, ... it could have impaired, affected, 
impeded, or otherwise influenced the COUl'se, outcome, or disposition of 
the matter in which it is made, or, in the case of a record, if it conld 
have impaired the integrity of the record in qnestion." The National 
Commission proposed a 8imibr definition. 26 The Committee's defini
tion of "material" is intended to codify existing case law which, as 
noted before, broadly construes that term.27 

The final sentence of section 1345 (b) (2) provides that the issue of 
whether a matter is material under the circumstances is a question of 
law for the court. This too continues existing law under both 18 U.S.C. 
1621 and 1623. Making materiality a question of law, however, does 
not mean that where the issue of materiality derends upon disputed 
facts that the jury should not decide the factual Issues. In such a case, 
the court should leave the factual decision to the jury with the instruc
tions on the question of materiality to be applied after the factual 
determination. 

l!3 50 U.S.'C. App. 19. See also 28 U.S.C. 1746. enacted in 1976, permitting certain 
unsworn declarations, made under a written acknowledgement that they are being sub
mitted "under penalty of perjury", to be treated as if made under oath . 

• 'See Final Report, § 1301(1). 
'" "Oath" genernlly inclt10ps an equivalent afllrrnn,tlon. See e.g., Fed. R. Crim. P. 04(c) ; 

Gillars v. United States, 182 F.2d 962 (D.C. Clr. 1900). 
"" Sp.e Final Report. § 1:1,,5(1). 
<"'The definition in section 134'5 (b) (2) Is intended to Include the interpretatIon given 

in the context of the false statement statute thtJ:t the test of materiality is the intrinsic 
eapahlJltlps of till' tnl~1' ~tatl'1111'11t \t"I'lr TIlth". thun thl' [I"~Nlbl!!tr or thl' :letnll! attain' 
ment of its end as measured by collateral c1rcnmlltances. See UnUc(! ,",tates v. Quirk, 167 
F. SU!}p. 462 (B.D. Pa.). atf'd, 266 F.2d 26 (M Cir. 1959). 
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The National Commission proposed to include a specific provision 
that mistaken belief in the .immateriality of a false statement is no 
defense.28This is a clearly proper result since in an official proceeding 
the harmful consequences of a lie knowingly told do not depend upon 
the declarant's awareness of the importance of that lie. However, the 
Committee has deleted the specific defense precluded in this subchap
ter since the matter is fully covered by the fact that, under the pre
vailing common law defense of mistake of fac!; or law carried forward 
by "( ".tion 501, such a mista!m i13 not a defense unless it causes the 
defen;iant to lack the state of mind required with respect to an element 
of the offense. Since under the Code, no mental state need be proved as 
to any question of lo,w,2D it follows that the defense of mistake is not 
applicable to the issue of materiality. 

The term "statement" is defined in section 1345 (a) (6) to mean "an 
oral or 'written declaration or representation, including a declaration 
or representation of opinion, belief, or other state of mind; [and] for 
purposes of sections 1341 and 1342-, a written statement made 'under 
oath or equivalent affirmation' includes a written statement that, with 
the declarant's l.11owledge, purports to have been macle uncleI' oath or 
equivalent affirmation." 

Under this definition, together with the requirement that the actor 
~, make or affirm the truth of a statement "that is false," the crime of 

perjury will, as previously noted, require that a statement be objec
tively false. Unlike the National Commission, the Commit-tee has not 
sought through the definition of "statement" to deal with the problem, 
discussed in connection with the Remi·ngton and Bronston cases, supra, 
of the person who testifies under oath thnt a material fact is true when 
he subjectively believes his statement to be false, even though the fact 
turns out to be true. 

The Committee's decision not to approve or carry forward the 
Remington holding nncler 18 U.S.C. 1621 that perjury may exist under 
such circumstances is consistent with Congress' refOl .. · ~1lation of the 
pel'jury offense in 18 U.S.C. 1623 as well as with the S~~.t>reme Court's 
decision in B7'01"t-ston, which in the opinion of the Committee casts 
doubt on the Remington result. The Committee also concurs with the 
reasonin~ that, if the statement was not in fact false, a substantive 
charge ot perjury is inappropriate. 

The more appropriate approach to the Rt'.mington problem is to 
treat it exactly for what it is, an attempt under the general attempt 
statute (section 1001). There is no valid reason to immunize such a 
defendant. He did knowingly try to lie and .thereby engage in a con
scious effort to frustrate the proceeding and violate his oath. Such 
action is a ('lassie example of a criminal nttempt. It is significant that 

. section 1001 specifically provides that the factual impossibility of 
committing the crime is not a defense if the crime could have been 
('ommitted had the circnmstances been as the actor believed them to 
be.ao The Remington situation seems precisely to C011).O within this 
doctrine. 

The Committee has also codified the moflern rnles contained in 18 
u.s.n Hi2::l den ling with proof of contradictory statements and thfl 
two-wihwss rcqnireDlcnt of common law. 

"" See Flnni Report. § 1"355 (1). 
<0 See section 303(d) (3). 
:>:) This provision is explained in connection with the analysis of section 1001 In this 

report. 
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Rrrtion 1M!) (b) (1) ~tntrs thnt. unrlrr srrtiom; 1M1 nnrllM2. "proof 
of tIle falsity of a stntement need not be maile by ony particular number 
of witnesses or by documentary, direct, or any other particular kind of 
p!'idpnrr." This is virtually a verbatim rendering of 18 U.S.O. 1623( e), 
dIscussed above.31 

Sertion 1M!) (b) un nbolishps thp speminglv irrntional procenuT'al 
limitation Imder 18 U.R.o. 1£)21 thnt prevpnts t]lI' govprnmpnt. from 
chnrging or proving perjury by nlleging nnd showing thnt the dpfcnd
and mane or affirmpd two or more mutually inronsistrnt statements, 
withOllt innirating which stntrmrnt. wns fnlsp. The Inngllage used to 
reverse this doctrine closply parallrls thnt. in 18 U.S.a. 1623(c). How
ever. it should be notpn thnt n ronviction for the felony If perjury will 
not be possiblr on this bnsis if the government cannot show thnt both 
statrments were material. Tf one or the othpr is immaterial. only a COll

viction of the lesspr inclllCled offense of false swearing (spction 1M2) 
can be hnd by utilizing this technifJlle. Of comse. if the government 
proves that the material statement was the one that was false, such 
proof would establish perjury. 

B. Oulpability 
The conduct in this seC'tion is mnking a statement 01' affirming t.he 

truth of a previously made statement. Since no culpability standard 
is specifically designated. the applirable stat!' of mind that must be 
proved is. at. a minimum, "knowing," i.e., that the defendant was aware 
of the nature of his actions.32 

The element that the stntement wns fnlse is an existing circumstance. 
Since no culpability level is sppcHlrnlly mentioned in this section. the 
applirable state of mind to be shown is at. lpast "reckless," i.e., thnt the 
defpndnnt wns awnre of but disregnrrlpd the risk thM the statpmpnt 
was false. 33 This cO_:.lbination of requiring "knowing" conduct plus at 
least a reckless disregarn of the truth of a st.nt.ement. IS helieved to carry 
forward current law and is very similar to the culpability proposed by 
the National Oommission, which also used a "reckless" standard as to 
falsity.34 

The elements that the statement was given under oath or equivalent 
affirmation in an official proceeding al'e also existing circumstances as 
to which, under a like analysis, the applicable state of mind is at least 
"reckless," 

The fact that the statement was "material" is also an existing cir
cumstance. However, since materiality is designated as a fJuestion of 
law under section 1341) (b) (2), by the operation of section 303 ( d) (3) 
no state of mind need be proved as to this element. 
4. Defense Precluded 

Section 1341) ( rl) provinps that it. is not a defense to a prosecntion 
under section 1341 or 1342 "that the oath or affirmation was adminis
tered or takel! in an irregular manner or chat the declarant was not 
authorized to make the statement." 

31 The National Commission propllsed to retain the one-wltness-plus-corroboratlon re
quirement In the single instance in which the sole proof of falsity rests upon the contra
diction of the ~tatement by one. of'er person (I.e., the "oath against oath" situation noted 
in Weiler v. United State8, 81/pm note 13). Howe·,.er, even here the rule does not have 101(Ic 
on Its sWe and was rejected by Congress In 19 (0. A substantial body of opinion in tile 
National Commission Indicated that they wOl11d have abrogated the rule entirelv (see Final 
Repo"t, § 1351(2\ and Comment. np. 128-120), and the Committe'. agrees with this view 

:l2 See sections 303(b) (1) and 302(b) (1), 
33 Sell sections 303(b) (2) and 302(c) (1). 
.. See Final Report, § 1351, Comment, p. 128; Working Papers, p. 660. 
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Two distinct defenses are precluded by this subsection. The first 
deals with the problem previously discussed as to irregularities in the 
administration or taking of the oath and is largely designed to codify 
existing Federal case law. Thus, as under 18 U.S.C. 1621, a mere ir
regularity or technical defect in administering an oath (e.g., a mistake 
in the use of a seal) will not suffice to insulate a person who makes a 
material false statement in an official proceeding from liability for 
perjury. On the other hand, a total failure to administer the oath or 
a totitl lack of authority in the pUblic official before whom the state
ment was made to require an oath will, as under current law, consti
tute a defense.35 Indeed, in such a case, it can properly be claimed that 
the statement was not made in an official proceeding." 36 It should be 
noted, however, that a person submitting Ii written statement purJ?0l't
ing to be made under oath would be bound by his submission by VIrtue 
of the last part of the definition of the term "statement" in section 1345 
(a) (4), set forth above. This follows the suggestion of the National 
Commission.37 

The second defense precluded under section 1345 (d) provides that 
it is not a defense to a perjury or false swearing prosecution that the 
declarant "was not authorized to make the statement." This provision 
is designed to deal with a poss.ible defense, not infrequently raised.in 
State cases, that the accused (lId not have proper corporate or offiCIal 
authority to sibTll tho false documents in questIon even though he did 
sign them. The courts have rejected these claims on the ground that 
one who verifies a statement as if he had authority to swear to it is 
liable for the falsehood it contains. This concept has been codified for 
decades in New York using the word "competent." as To avoid any 
c.onfl1sion in this area as to the meaning of "competent" (e.g., in
sanity or infancy), the Committee has used the word "authorized" 39 

to carry forward the concept developed in New York around the term 
"competent." 
5 . .i1ffi1'11Wtive Defense 

Section 1345 (c) provides that is an affirmative defense to a prosecu
tion under sections 1341 and 1342 that the actor "clearly and ex
pressly retracted the falsification in the course of the same official 
proceeding in which it was made if, in fact, he did so before it became 
manifest that. the falsification had been or would be exposed and be
fore the falsification substantially impaired, affected, impeded, or 
otherwise influenced the course, outcome, or disposition of the official 
proceeding Or of a government matter 40 ancilliary to the official 
proceedings. " 

This essentially codifies the retract.ion defense provided by Con
gress in 18 U.S.C. 1623 and rejects the principle annOlUlcecl in United 
States v. Norris 41 that a defense of retraction does not exist under 18 
U.S.C. 1621 for perjury. The National Commission urged a simila.r 

3U Seo Working Papers. p. 664, and casl'S cltell therein. 
30 "Official proceeding" is defined In section 111. The declarant, however, could be 

guilty of attempted perjury If he believed Or was reckless as to the fact that the offiCial 
did have nuthorlty to take oothA. Spp section 1001. 

37 See Final Report, § 1355 (2) ; Working Papers, pp. 664-665; see also Unite,L States Y. 
Ollrtis, slll1m note 3; United Stu-tes Y. Obe.1IIeiet·, 18{l F.2d 243, 240 (2d Clr. 19;;0), cert. 
denied. 340 U.S. 951 (1051). and CDSPS cited therein. 

::a See People V. TrulII.pbattr. 64 Run. 346, 19 N.Y.S. 331 (1892); Peoplc v. BO"OC, 34 
Hun. 528, ;: N.Y.Cr. 149 (1885). Apparently no Federal case raising this issue exists. 

'" Compare Flnn1 Report. * 13n5 (2). Which lIses the term "compei:ent," 
.0 The term "gOYRrnment matter" is defined In section 1345(a) (2). 
<1300 U.S. 564 (1937). 
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defense, as did the Model Penal Code.42 The defense is designed to 
serve as an inducement to the declaTant to voluntarily correct a false 
statement by eliminating the risk Or penalty of conviction for peTjury 
in order that the truth may be learned.43 Significantly, however, 
stringent limitations have been placed on the availability of the de
iense. in order to meet the· Supreme Court's specific objections in 
N01'J'i8. Thus, as in NO?''1'i8, the defense is not made available where the 
proffered retraction is not tendered until it becomes manifest to the 
defendant that the falsification would be exposed. Likewise the defense 
cannot be successfully invoked where the falsification has already 
caused the official proceeding to be substantially affected. In such an 
instance, the crime has had its harmful effect. Therefore, even if the 
actor interposed his retraction quite promptly and without knowledge 
of the fact that any adverse consequences luive vet ensued, it appears 
just that he be held liable for the result of his deliberate falsification.H 

Under sectbn 303 (e) no mental state need be proved as to the 
. elements of the defense. 

As the "defense is denominated as "affirmative," the defendant will 
bear the burden of proving its existence by a preponderance of the 
evidence.45 

In one recpnt case uncleI' 18 U.S.C. 1623, the Third Circuit has ap
parently held that, if the gove.rnment llndprtakes to pXl)lnin the pro
visions of offense. of perjury to a witness before he testifies, it must 
also notify him of the recantation provision undpr that statute and 
that a failure to do so will warrant dismissal of the charges.46 While the 
Committee believes that 1;iving such notice of the o'Pportunity for 
recantation may be desirable in some instances, it does not intend that 
a failure to do so shall result in invalidating a conviction or barring a 
prosecution under this secUonY 
6. JU1'i8diction 

Section 1341( c) provides that there is Federal jurisdiction over an 
offense under this section if the official proceeding is a Federal official 
proceeding. This carries forward the current broad scone of 18 U.S.C. 
1621. In addition, extraterritorial jurisdiction is afforded for this 
offense (as under 18 U.S.C. 1621 and 1623), under the operation of 
sectiQn 204 (c) (2). 
7. Grading 

An offense under this section is graded as a Class D felony (up to 
six years ill. prison). This is slightly greater than the five-year 
maximum prison sentence impossible under 18 U.S.C. 1621 and 1623, 
but the seriousness af the offense warrants this penalty as opposed to 
the next lower alternative of Class E felony (three years). Moreover, 
Class E felony grading is used for the offense of making a false state-

.. See Working- Papers, pn. 665-666. 
'" See Final Report, § 1355(3). United State8 v. De~ Toro, 513 F.2d 656, 665 (2d Cir.), 

cert. denied, 423 U.S. 826 \ 975). 
H The Committee also clarified the defense as recommended by the National CommissIon 

by adding- t"e worrl~ "clearly and expres~ly" to modify the phrase "the actor retracted 
the falsification." This addition is designed to avoid the possibility that a s'lbseqllPnt 
Inconsls·ent statement In the same official proceeding can be claimed to be a retraction 
unlesq clearlv Int!'nrled fiS s"eh. 

4. See the definition of "affirmative defense" in section 111. 
.. Rp~ UlIiter/. states v. Larr1ie,oi. 497 ])'.2<1317 (3rl Clr. 1974). 
<1 On rehearing the court reversed its decision in Larclieri, 8t1.pra note 46,and held that It 

prMPI'lltor nl'Nl not nll\"I~1' n \\"ltnpR~ of hlR ~tl\tntory opnllrtnnlt~· to recllnt. !i01l F.2i1 311), 
The Committee endorses this holding. See also, United State8 v. Cueva8, 510 F.2d 848 (2d 
Cir. 1975), reaching the same result. 
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ment under section 1343. Grading perjury higher than false state
ments will eliminate the anomalous and often criticized feature of 
present law where a lie under oath as to a material matter before a 
court carries the same penalty as an oral, unsworn false statement.48 

The Committee also intends to perpetuate existing law lillder 18 
U.S.C. 1621 that the number of separate crimes of perjury for which 
discrete sentences may be imposed depends upon whether the false 
statements relate to different subjects. Thus, while no more than one 
offense may be created by eliciting a series of false replies to essentially 
the same Question,49 the .Federal courts have upheld the finding of 
multiple offenses and the imposition of cumulative sentences where the 
false statements charged related to separate subjects, calling for dis
crete information material to the question lillder investigation, not
withstanding the fact that the false statements were made on the same 
day under the same oath.50 The Committee considers that the con
trary rule of "one oath, one crime," followed by some States, is lill
warrantedly generous to perjurors, since each consciously false and 
material statement in a discrete area of inquiry may substantially im
pair, affect, or impede the proceedings in which it is made. Under 
section 2304( c), however, the aggregate of consecutive prison sen
tences imposed in this situation could not exceed twelve years (the 
maximum term under the next highest grade of offense). 

SECTION 1342. FALSE SWEARING 

1. In General and Pre.sent Federal Law 
Present law has no counterpart to the offense proposed in this sec

tion. This section proposes to create a lesser included offense to perjury 
of false swearing, defined to reach instances of deliberate lying under 
oath in an official proceeding, but without regard to the materiality 
of the false .statement. The Committee considers that the conduct of 
consciously giving' false testimony is sufficiently blameworthy to war
rant penal sanctions even if the falsification is not deemed to fall 
within the definition of "material" in section 1345(b) (2). Moreover, 
the concept of materiality is necessarily somewhat imprecise, and in 
some cases, as noted by the senior counsel to the National Commission, 
"prosecutions for perjury have been dismissed, perhaps needlessly, 
because of holding'S thnt the defendant, though he may have lied delib
erately under oath, did not, under the circumstances of the case, liA 
as to material matter. Such difficult cases have led to proposals. such 
as that of the National Conference of Commissioners on Uniform 
State Laws, to eliminate materiality altogether from the definition of 
perjury.)' 51 

. Rather than follow the drastic sllg'gestion of the National Confer
('nce of rommissioners, the Committee has retained the requirement 
of materiality for the serious offense of perjury defined in section 1341, 

48 Compare 18 U.S.C. 1621 with 18 U.S.C. 1001. 
,. See AI'ella Y. Unite!/. State8. 226 F.::!d 227 (Oth Cir. 1955), curt. denied. '350 U.S. 954 

(10;;0) ; cf. Yate.q Y. Unite!/. State.q. :lo5 U.S. (Hl (10'57) (SfiI11P r"l~ fiR to conto l11ptl. 
r.o R<r. Masilla Y. United States. 20'6 F.2d 871, 870-880 (8th Cir. 1061) ; Riehm'!ls Y. 

TTnite(/. St"te8. ~08 F.2!1 8,«4 (5th Cfr.). crrt. d~nierl. 3!!u U.S. OHO !lOG!!) : rr1lUerl ,states Y. 
T"J'O"p.. 4;;1 F.211 10. 18 (!I'lI f'fr. 1(71), eprt. rlenlerl. 4()1) U.S. 1075 (1972l. 

.1 working Papers, pp. 061-002 (footnotes omitted). See also the cases and discussion 
therein. 
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while eliminating the requirement of materiality for the misdemeanor 
of "false swearing" defined in this section. The National Commission 
and the Model Prnal Code also advocated this approach.52 The lack of 
materiality and the resultant lessened adverse influence on the official 
proceeding warrant grading non-material false swearing as a mis
demeanor. 
13. The Offense 

Subsection (a) of section 1342 provides that a perRon is guilty of an 
offense if, under oath or equivalent affirmation in an official proceeding, 
he (1) makes a statement that is false, or (2) affirms the truth of a 
previously made statement that is false. 

As noted, this section is defined in terms identical to those used in 
the periury offense under section 1341, except that the additional ele
ment of materiality, present in the perjury offense, has been eliminated. 
Since all the elements of this offense are contained in and have been 
explained in connection with perjury, there is no need to repeat the 
discussion Of those elements here, and the foregoing discussion should 
be consulted. 

It should be noted that, a1though this offense is clearly defined as a 
lesser included offense of perjury, the only time, it would appear. that 
a court could instruct a jury on both the felony of perjury and the 
misdemeanor of false swearing is the situation where materiality de
pends on disputed facts in the case.53 In such an instance, the jury 
could exercise its power of mercy and convict of the lesser offense, 
even if it found the facts to be such as to make the statement material 
and de~pite and court's contrary instructions in such event. 

It has been suggested that the jury should be able to indulge in 
such "mercy" in all cases of perjury.54 Such a result, however, would 
not be logical or proper where the court finds, pursuant to its function 
of determining materiality where the facts surrounding the issue are 
not in dispute, that the false statement in question is material as a 
matter of law.55 In such a casr the (Jommittee does not intend that a 
charge on the lesser offense of false swearing should be permitted. This 
result is consistent with present law regarding the ·availability of 
lesser included offense instructions. 56 
3. Jurisdiction 

There is Feo<>ral jurisoiction ov('r an oifpns(> o('srrih('o in this sec
tion if the official proceeding (a term defined in section 1345 ( a) (5)) is _ 
a Federal official proceeding. This is identic'al to the scope of jurisdic
tion under the previous section. As with respect to perjury, extra
territorial jurisdiction for this offense exists by' virtue of section 
204(c) (2). 
4. Grading 

An offense under this section is graded as a Class A misdemeanor 
(UD to one year in prison). As nofed above, misdemeanor treatment 

n2 See Final Report. § 1252(1) : Mo"el Ppnal CooP. § 241.2 (P.O.D. 1962) . 
• aSee Sansone v.United State8, 380 U.S. 343 (1965). This is So because, where the fncts 

are not disputed. thp ouestlon of mnterlnUtv would be "eclded h" the court n~ a Question 
of Inw (see section 1345(h) (2), rather thm\. bv the metho,l. where the fnpts arc at Issue. 
of the court Instructing the j"ry ns to t"e elements of mpte"lality nnd lenvlng the rleelolon 
of whlc11 crime. If nny. hns been committed to It on the basis of Its resolntlon of such 
(lIS"11 t e,l fn rts 

'" Ree discussion In i\fo,lel PennI Cone. pP. 11::1-115 (Tent. Oft'. Drnft Nt). 6. :;01)71. 
55 !leI) section 1'345 (b) (2) nnd the discussion of this provision In connection with the 

prp\'lollS ~prtlon. 
r;o See Fed. R. Crlm. P. 31 (e) ; San80ne V. United State8, 8upm note 53; Keeble Y. United 

Sta.teB, 412 U.S. 205, 208 (1973). and cnses cited therein. 
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seems appropriate in light of the deletion of the material element 
-und the consequent lack of proof ofa substantial adverse effect on an 
official proceeding. Similar grading was proposed by the National 
00mmission.57 

SEOTION 1343. MAKING A FALSE STATEMENT 

1. In General 
This section. consolidates a number of existing false statement 

statutes the principal of which is 18 U.S.O. 1001. Largely because of 
the fact that 18 U.S.O. 1001 is presently graded identically with the 
more serious offense of perjury) the courts have tended to narrow their 
interpretations of the false statement provision to excl ude various types 
of conduct from its purview, based upon the theory that to construe the 
statute broadly would tend to obliterate the distinction between false 
statements and perjury. These narrow interpretations of 18 U.S.O. 
1001) most of which the Oommittee disapproves) will be explored below. 
The Oommittee, following the general recommendation of the Na
tional Oommission, has created a substantial grading distinction be
tween the proposed offenses of Perjury (section 1341) and Making It 
False Statement (this section). 58 One bmiefit that is hoped will flow 
from this more rational grading str-llcture will be to reduce the incen
tive for courts to create exceptions to the coverage under this section, 
which is intended to have broad application. 
2. Present FederaZ LaM 

.As indicated above, the basic and general false statement provision 
in current Federal law is 18 U.S.O. 1001. There are, additionally, liter
ally dozens of other specific false stateme.!lt statutes, scattered 
throughout the United States Code, often including within their cov
erage elements of fraud or theft. These statutes are frequently graded 
lower than the genera] false statement statute so that the prosecution 
is afforded a choice of proceedin~ under the general statute, carrying 
a greater penalty, or under one ot the specific statutes.59 This has been 
another cause for criticism of 18 U.S.C. 1001, which reduced grading 
of the general false statement offense should help to alleviate. 

There is no need in this report to review in detail the provisions of 
all the myriad false statement enactments that now exist.60 This sec
tion is meant primarily to replace 18.U.S.C. 1001 and an analysis of 
that statute is adequate to point out; the basic problems ancl issues to 
which this section is directed. 

18 U.S.O. 1001 punishes by up to five years in prison whoever, "in 
any niatter within the jurisdiction of any department or agency of the 
United States knowingly and willfully falsifies, conceals or covers up 
by any trick, scheme, or device a material fact., or makes any false, 
fictitious or fraudulent statements or representations', or makes or USeS 

.7 Ree Final Report. § 1:152(1). 
'" See Flnnl Report, § 1352(2) ; Working Papers, pp. 668-670. The National Commission 

hnwP\·pr. prnnn"!',1 tn !lowlll!rn!lp tIll' nlTpnRP to n mlNllpnlpnnor. whpreas the A'rndlng 
prnpn~pil by tIJp rnmmlttpp for thp mMt I1art nrp~PITPS fplnn ... I!rnrlfl11! for thi~ offpnNP. 

50 Sec. e.g., United State8 v. Gilliland, 312 U.S. 86 (1041) ; United States v. Ei8enmalln, 
306 F.2d 56". ,,67-fiB!) (2d Clr. l!HIR) ; Cohelt Y. United States, 201 F.2d 386, 392-393 (9th 
Cfr.). «'''rt. clenled. 341) (T.S.!Hil (I!!:;!!). 

00 A len"thy. but n~yerthplpR" incomplete. list of spJclllc false stntement provisions otl1er 
thnn 1 il U.S.C. 1001 Is contained In the Working Paflers. n!1. 67ri-flQa. Two ar1(lltfonal 
statutes deqllng wtih fnlse stntements not set forth in the Working Pap erR nre 18 U.'S.C. 
011 nnd 1546. Others undoubtedly also exist. See, e.g., 26 U.S.C. 9012(d), 42 U.S.C. 1383a. 
13950n, nnd 139611. 
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any fals\'l writing or document knowing the same to contain any false, 
fictitious or fraudulent statement or entry." 

It has been held, that, unlike in perjury under 18 U.S.C. 1621, the 
evidentiary requirement of the so-called "two-witness" rule is not ap
plicable to .a prosecution under 18 U.S.C. 1001.61 This additional dis
parity between the offenses of perjury and making a false statement 
under 18 U.S.O. 1001 has been cited by some courts as a further basis 
for narrowly interpreting the latter statute. 

One example of a restrictive construction of 18 U.S.O. 1001 con
cerns the phrase "within the jurisdiction of any department or agency 
of the United btates." In United States v. Bramblett,62 the Supreme 
Court held that the statut,Q· covered a false statement made by a Con
gressman to the House ot Representatives Disbursing Office. In its 
opinion, the Oourt broadly stated that the word" 'department' as used 
in this context was meant to describe the executive, legislative, and 
judicial branches of the Government." 63 However, despite the dictum 
ill Bramblett, some decisions have held that the statute applies only 
to false statements made in judicial matters tha,t involve the adminis
trative or housekeeping functions of the courts and not a falSe state
ment that might influe·nce the outcome of a judicial proceeding.64 

These holdings were apparently influenced by the fact that a contrary 
outcome would permit the prosecution to avoid bringing a perjury 
prosecution by substituting a prosecution under the false statement 
statute with its similar penalties but without the encumbrance of the 
two-witness rule.o5 

The term "jurisdiction" in 18 U.S.C. 1001 has also been construed 
narrowly by some courts in another sense. In Friedman v. United 
States,66 the court held that section 1001 did not penalize the making 
of a knowingly false oral allegation to F.B.I. agents that a local high
way patrol officer had committed violations of the civil rights laws. 
The court, disturbed that a contrary ruling might jeopardize an open 
dialogue between members of the public and law enforcement agents 
and also cognizant that the statute, if construed broadly, would tend 
to eliminate the distinction between perjury and false statements, 
ruled that the matter was not one within the "jurisdiction" of the 
F.B.I. It interpreted that term to refer only to matters over which 
a government agency has regulatory or adjudicatory power-not as 
in Friedman, supra, merely investigatory power.67 

61 See United States v. Marc7lisio, 344 F.2d 653 (2d Cir. 1965) ; United States v. Killian, 
246 F.2d 77 (ith eir. 1957) ; J/iIlller v. U'litecl /:Itute~, ;l31l!'.2d 99 (9th Clr. 1056). 

63 348 U.S. 503 (1955). 
6:J ld. at 509 . 
.. See UnitecZ State8 V. Erhardt, 381 F.2d 173, 175 (6th Clr. 1967) (statement made in 

criminal prosecution) ; Morgan v. United States, 309 F.2d 234 (D.C. Cir. 1962). cert. denied, 
373 U.S. 917 (1963); United States v. Allen, 193 F. Supp .954 (S.D. Cal. 1961) ; contra, 
United States v. Stephens, 315 F. SuPP. 1008. 1010 (W.D. Okla. 19(0). All the~e authorities 
were reviewed in United States v. D'A.mato, 507 F.2d 26 (2d Clr. 1974), the Court holding 
that 18 U.S:C. 1001 did not apply to n fnlse statement submitted in a 1l1'Ivate civil action. 
The opinion may be read, however, as Intimating a different result If the government had 
been a party to the acion since it would then have been directly defraUded. 

65 As previously noted. this Rection eliminates the former concern, and the discrepancy 
in regard to the application of the two-witness rule has also been removpd bv abolishing 
this reoulrement for the perjury offense (section 1341). See also 18 U.S.C. 1623. 

66 fl74 F.2d 363 (8th Cir. 1967). 
61 Cf. United State8 V. Bedore, 455 F.2d 1109 (9th Clr. 1972). where the court held It 

not a violation of 18 U.S.IC. 1001 for a person falsely to deny his Identity to an F.B.I. 
agent who came to his door seeking to serve a subpoena. The court ren.oned that such 
a denial would not "pervert or corrupt" an authorized function of the F.B.I. since it would 
not cause the agency to act, But see United State8 v. Goldfine, 5'38 F.2d 815 (9th 'Gir. 1976) 
(Bedore not applicable to false denial by registrant to ngents of rel!ulatory agency con
ducting investigation to determine the manner In which he was complying with the law). 
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The analysis in Friedman was rejected in United States v. Adler,68 
the court holding that it was all 01:l:'e11se under 18 U.~.O. 1001 to make 
a knowingly false oral accusation to the F.B.I. of bribery by public 
officials. The court stated. GO 

The making of intentionally false statements to the F.B.I. 
calculated to provoke an investigation by that agency may 
cause more "perversion" of authorized agency functions-and 
more harm to individuals-than false pecuniary and property 
claims which are clearly covered by the statute. We agree with 
the views of Judge Register, who dissented in Friedman, that 
individuals acting iIUlOcently and in good faith, will not be 
deterred from voluntarily giving information or making com
plaints to the F.RI. Insofar as the penalty for a violation of 
§ 1001 may exceed the penalty for perjury, the Supreme Court 
stated in Gilliland, supra that "the matter of penalties lay 
within the discretion of Congress." 312 U.S. at 95,10 

A corollary problem involves the so-called "evculpatory no" cases. 
In the leading case on the subject, Paternostro v. United States,71 the 
Fifth Circuit held that, even though sworn, a defendant's llegative an
swers to an I.R.S. agent's questions as to ithe defendant's involvement 
in criminal activity, where the defendant did not initiate the confer
ence nor volunteer any misinformation, were not "statements" within 
the scope of 18 U.S.C. 1001. The court reached this strained result on 
the grounds that a denial of guilt to an investigator that creates false 
statement liability would effectively end "the age-old ~onception of 
perjury" and that the denial of culpability in theE.~ circllllstances 
somehow implicated Fifth Amendment values. a Once again, it would 
appeal' that distinguishing between the penalties for perjury and false 
statements would tend to avoid the problem. 

Another problem that has arisen in construing 18 U.S.C. 1001 is 
whether the word "material" applies to every portion of the statute. 
The word appears only in the first clause, dealing with a trick, scheme, 
or device. The second clause, dealing with false statements, and the 
third clause, del1ling with writing or documents, do not use the word 
"matm'ial." The vast weight of appellate authority takes the view 
neveltheless that materiality must be shown in all prosecutions under 
18 U.S.C. 1001.73 The Second Circuit, however, has taken a strong 
minOl:ity stand that a false oral statement or writing need not be 
matenal. 74 

The standard for determining whether a statement is "material" has 
been variously stated in terms of whether it has a natura.} tendency to 

os 380 F.2d 917 (2d Cir.), cert. denied, 389 U.S. 1006 (1967) . 
•• Id.at 922. 
'" See also, reaching the same result as Adler, United States v. Lambert, 501 F.2d 943 

(5th Clr. 1974) (en bane). 
'11311 F.2d 298 (5th Cir. 1962). 
'12 Pa,tel'lUJstro has been held inapplicable, however. to exculpatory denIals "given to 

agents of a regulatory agency conducting a criminal Investigation legitimately within its 
purview." United States V. Goldfine, 8 Inn'a , note 67. at 821. Compare al~o M"konjie-Rllzie 
v. Unf.ted States, 402 F.2d 83'6 (9th Cir. 1068). vacated on other grounds. 394 U.S. 454 
(1969) ; United States v. McGue, 301 F.2d 452 (2dClr.). cert. denied, 370 U.S. 939 (1962) ; 
UnitelZ States v. 18oa'B, 347 F. 'RupT). 743. 755-756 (N.D. Ill. 1!l72). 

73 E.Jr .• GOltZ(lZCB v. United States,. 286 F.21l 118 (10th Cir. 1960), cert. denied. 3'65 U.S. 
878 (10'61) ; Roble8 v. United State8, 279 F.2rl 401 (9th Clr. 1960). cert. denied 365 U.S. 
8:J.6 (1901) : Uniferl, FUntos v. L""olwa, 2·Fi F.2d 196 (3'1 Clr. 1957) : F"ei(lll~ v UnUelZ 
State8, 223 F.2d 598 (D.C. Clr. 1955) ; Rolland Y. Tlnited States, 200 F.2cl 678 (5th Clr.), 
cert. (leniecl, 345 n.s. 375 (1953). 

1i United. States v. Sit1Jcr, 235 F.2d 375 ('2d Cir.), cert. denied, 352 U.S. 880 (1956); 
United ,state8 v. Marohisio, 8upra note 61. at ,666. 

--~- ---------------------------------' 
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influence, or is capable of influencing, the decision of the trihnnal in 
making a required determination,75 or whether the falsification is cal
culated to induce action or reliance by an agency of the United States.76 
The test is the intrinsic capability of the false statement itself, rather 
than the possibility of the actual attainment of its end as meus'ured by 
collateral circumstances.77 

With regard to scienter, the courts have held that the phrase "lmow
ingly and willfully" in 18 U.S.C. 1001 does not require proof of any 
eVIl motive and that even actuallmowledge of falsity of the statement 
is not necessary; a conviction can be based on a finding that the de
fendant acted with reckless disregard of whether a statement was true 
and with a conscious purpose to avoid learning the truth.78 

3. The Offe'lUJe 
A. Elements under pfl1'rl,qraph(a) (1) 

Subsection (a) of section 1343 sets forth three false statement of
fenses in separate paragraphs. The first is the basic statute intended to 
replace 18 U.S.C. 1001 ancl the nmnerous other false statement provi
sions in title 18 dealing with false statements relating to specific agen
cies, matters, or proceedings. 

Paragraph (1) provides that a person is guilty of an offense if "in 
a government matter" he (A) makes a material oral statement that 
is false to a person who he lmows is (i) a law enforcement officer or 
(ii) a person assigned noncriminal investigative responsibility by 
statute, or by a regulation, rule 01' order issued pursuant thereto, or 
by the head of a government ·agency, and, in either case, in faot the 
statement is volunteered 01' is made after the person has been advised 
that making such 'a statement is an offense, (B) makes a material writ
ten statement that is false, (C) omits a material fact necessary to 
make a written statement not misleading, 01' conceals a material fact 
in a written statement, (D) submits or invites reJioance on a material 
writing or recording that is false or is forged, altered, or otherwise 
lacking in authenticity, (E) submits or invites reliance on a sample, 
specimen, map, photograph, boundary-mark, or other object that is 
misleading in a material respect, or (F) fraudulently uses a trick, 
scheme, or device that is misleading in a material respect. 

The term "government matter" is defined in section 1345(a) (3) to 
mean a "matter within the jurisdiction, including investigative juris
diction, of a government agency, and includes a government record." 79 
This definition is designpd to endorse the broad construction of 18 
U.S,C. 1001 in the Bramblett case, supra. and to reverse the results in 
decisions, such as Friedman and Erhardt noted above, in which 
courts have given restrictive interpretations to the term "jurisdiction" 
in the current law. The Committp(, considers th!Jt. fl. false statement, for 
example, tending to cause the F.B.I, 01' the I.R.S. to commence a 
criminal investigation, or a false statement during such fm investi-· 

7G See, e,g" Blake v. United State8, 323 F.2d 245 (8th Clr. 1!}63) ; Gonzales v. United 
States. supra note 73. ··i'ee UlIitea State8 v. Pal·ten, 462 F.2d 4110 (5th Cir.) cert. denied, 409 U.S. 983 
(1!l72) ; Unitell Stfl.te8 v. Ea&t, 41'6 F.2d Sril roth Clr. 196Q). 

77 See Tlnifea Rtnte.q Y. n.,I··~:. lA7 F. SllPP., bltpra not" 27, nt 4'64; Brandow v. United 
States, 268 F.lld n:i9, 565 (9th Clr. 19n9) • 

•• Ree Uni.ter/. States v. Egenberg, 441 F.2d 441, 444 (2d Cir.) , cert. denied. 404 U.S. 904 
(1071) ; United States v. Olea/·fle/a. 1158 F. RllPP. 564. 574 (E.D. Pa. HJ73l. 

70 The term "r!Overnment agency" IR pxnnnslyely defined' In section 111. The term "gov
ernment record" Is defined In section 1345(n) (4). 

92-919 0 - 77 - pt. 1 - 25 I 
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gation, may have consequences at least as harmful as the typical false 
statements made to a government agency in a clnim for money or 
property . .As noted in Adler, ,mpra, it is unrealistic to believe that the 
lack of an exception for false statements knowingly or recklessly 
given in the course of a criminal investigation will inhibit citizens 
from imparting information to law enforcement authorities in good 
faith. Moreover, the failure to punish the making of such false state
ments would, in the judgment of the Committee, tend to further dis
respect for law and, to the extent that· it might encourage certain 
lmowledgeable malefactors to lie to government investigators under 
protected circumstances, would also make the task of law enforcement 
unnecessarily more difficult. so 

Materiality is made an element of each of the offenses in paragraph 
(1). Thus, the Committee has adopted the majority rule and rejected 
the view of the S~p.ond Circuit that a false oral sta:tement or writing 
under 18 U.S.C. 1001 need not be material. The National Commission 
made a like determination,s1 and retention of materiality as an element 
of ,these offenses was advocated by the New York City Bar Associ
ation's Special Committee on the Proposed New Federal Criminal 
Code. S2 In the view of the Committee, materi[!'lity should be an element 
of all false statement prosecutions where felony treatment is retained 
(as is generally proposed here). Such a requirement also avoids the 
possibility of abusive inquiries by government agencies in areas where 
they have no jurisdiction.s3 

The definition of the term "material" in section 1345 (b) (2) applies 
to this section and section 1341 and is designed in the main to codify 
existing law. (See discussion on section 1341.) However, in this re
gard, the Committee specifically disapproves the decision in United 
State8 Y. Bedo'l'e,s4 since a false denial of identity to an agent seeking 
to serve a subpoena clearly could affect or impede the course,' out
come, or disposition of the government matter at issue. 

Subparagraphs (A) and (B) together carry forward the aspect 
of 18 U.S.C. 1001 dealing with the making of any false, fictitious, or 
fraudulent statement or representations. Present law generally covers 
false oral as well as written statements, although, as previously 
noted, some cases have construed the current statute as not including 
certain exculpatory denials. The Committee has defined "statement" 
in section 1345 (a) (6) expressly to include oral statements, Moreover,. 
it disapproves the so-called "exculpatory no" cases and does not in
tend to afford such an exception under this statute.S5 To the extent 
that the result in those cases (see, e.g., Pate1"no8tro v. United State8, 
discussed above) turned on a belie.f that the valnes of the Fifth 

.. See, criticizing Friedman, Note, Fairness in Oriminat Investigations Undel' the 
Fecleral Fa/se St(/tements Stat·,te. 77 Cn!. L. Rpy. :UO. 32.'3-325 (1977). S. 1400 and the 
Final Rcport of the National Commission each included a separate section dealing with 
false reports to a law enforcement officer that a crime has been committed or impllcating 
another in a crime, or to a public servant responsible for dealing with emergencies (e.g., a 
fireman) that an inc\(]cnt has occurred that calls for an emergency response .. Such conduct 
is clearly encompassed within the definition of "gol'ernment matter," dlscnssed above, and 
"statement," defined In section 1345(a) (6), dlsc',ssed 8upra in conncction with section 
1341. 

81 Ree Final Report. § 13'52, Comment, pp. 130-131. 
•• Hearings. p. 773S. 
83 See Working Papcrs, p. 673. 
B< Flupra note 67. 
M The "exculpatory no" situation is, however, recognized in grading. See section 

1343 (b) (2). 

----------------------------------------------------------------------~ 
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Amendment privilege against self-incrimination wonld somehow be 
offended by a finding of liability, the Oommittee notes that such 
reasoning is rebutted by the principle, recently reaffirmed by the 
Supreme Oourt in the context of a prosecution undE-r 18 U.S.O. 1001, 
that, although a person may decline without pen~ lty to respond to a 
question the government had no right to ask him or which might 
incriminate him, he may not with impunity answer untruthfully.s6 
The Oommittee fully endorses this principle. Accordingly, false ex
culpatory denials, whether oral or written, will be covered under this 
section if they are material. 

Although false oral as well as written statements are penalized 
under this section, the Oommittee has imposed certain additional 
requirements 'with respect to oml false statements to a law enforce
ment officer or other person assigned nonl!rimimd investigative re
sponsibility. In order to be guilty of making an oral false state
ment, the defendant must be shown to have known that the person 
to whom the statement was addressed was a law enforcement 
officer or an individual assigned noncriminal investigative responsi
bility, and the statement must have been volunteerecl or given after 
the defendant was advised that his making of a .false statement would 
be an offense. The inclusion of these additional elements reflects a 
middle ground between the F1iedman court's position that no oral 
statement to a Federal investigator is within 18 U.S.O. 1001 and 
the contrary view of the Adler and Lambert courts that such state
ments are and ought to be so punishable. Under the Oommittee's 
formulation, a significant degree of protection is afforded to the in
dividual in his dealings with Federal government agents, while the 
ability is retained to prosecute those persons who make a deliberately 
misleading statement to a known government agent, where the state
ment is eIther volunteered (e.g., a false alarm '01' a false accusation 
that another person has committed an offense) or is made after a 
warning, designed to impress on the defendant the seriousness of the 
interrogation and his obligation to speak truthfully, that a false 
statement will subject him to criminal sanctions. In short, the addi
tional elements in subparagraph (A) safeguard the individual de
fendant against being entrapped or deceived by a government agent 
into making a false statement, while permitting prosecution of per
SonR intent upon causing serious miEichief throllgh false. utterances. 

The National Oommission by contrast urged that false statements 
should be principally confined to written statements and the only 
false oral statements punishable should be certain false reports in
tended to implicate another and directed to law enforcement officials.s7 
The Oommittee disagrees. For1 while it is true that most dealings be
tween government agencies and citizens are eventually reduced to writ
ing1 the writings are often not 'written or signed by the citizen1 and 
there are certainly situations even apart from those involving a crim-

00 United. States v. Wonn .• 431 U:S. 174 (1f1771. nnd ruses cited therein: see pTso criticiz
ing Paterno.qtl'O, Note. Fairne8s in Grim'inal Investiga.tionB U.nder the Federal Fa·lse State
ments Strttute. supra note RO nt 320-32:1. 

87 See Finnl Report. H l:12!'i, 1:1l'i4. For n comrnrl~on of the Finnl Report with ~ectlon 
134'3 as proposed in'S. 1 of the 94th Congress on this is~ue nnd othprs. ~ee Note, Grimina.l 
Lirtbility Jor FalBe Statement8 to Federal Law Enforcement OtJicia.18, 63 VU. L. Rev. 451 
(1977). 
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inal investigation 88 where oral false statements can have serious con
sequences. For instance, an oral false statement to an internal revenue 
tax return examiner who is responsible only for civil tax liability 
could be misleading to the gove).'nment and cause a monetary loss. 
Such oral false statements are likely to be a recurring problem and 
should, in the opinion of the Committee, remain criminal. 

It should be noted that, while the Committee has extended the scope 
of the false statement statute, with respect to written false statements, 
broadly to all judicial proceedings, as urged by the National Commis
sion,89 the oral false statements offense in subparagraph (A) does not 
reach raIse utterances to a judge or magistrate. Thus, for example, an 
accused who is interrogated by a committing magiecrate as to his com
munity contacts and who gives unsworn, knowingly false answers as 
to his job or residence would not be punishable under this section. 
The same is true of a defendant, addressed by the court as to the 
yoluntariness of his guilty plea under Rule 11, F.R.Crim.P., who gives 
a knowingly false, unsworn response. Although such false statements 
can be extremely serious, the Committee believes that the better solu
tion is to require the courts, if they believe that a risk exists that an 
accused or other person will lie, to place the individual under oath. 
Following such an oath, any false oral statement may be prosecuted 
under section 1341 (Perjury) or 1342 (False Swearing). 

Subparagraph (0) of paragraph (1) of section 1343 deals with the 
creation of a false Impression by the omission of information in a 
written statement necessary to preyent a material statement from being 
misleading, This provision: which calTies forward the. concealing or 
covering up aspect of 18 U.S.O. 1001, expands on a suggestion of the 
National Oommission,90 and is designed to make certain that this type 
of omission in a written statement can result in a prosecutable offense.o1 

Subparagraph (D) is also derived from the recommendations of the 
National Commission and covers the submission of or invitation to 
rely on a material writing that is false. forged: altered: etc. This essen
tially carries fOl',Yard the aspect of 18 U.S.O. 1001 dealing with the 
making or use of "any false ,yritten documents knowing the same to 
contain any false: fictitious or fraudulent statement or entry." The 
term "fraudulent': has been deleted as superfluous and as better re
served for the proposed Code's sections on fraud. 

Subparagraph (E), covering the submission of, or invitation to rely 
on a sample, speCImen, etc., that is misleading in a material respect, 
was suggested by the Model Penal Oode and is included in S.1437, as 

8S The National Commission proposec1 to endorse the general view In FI';edma/l, 8upra-, 
and exclude all statements given during the course. 'Of a -criminal Investigation, unless 
made in an offiCial proceerling or under a legal duty. See Final Report, * 1B52('3). One 
reason g-iYen for this resolution of the Issue was the recent passage by Congress of 18 
U.S.C. 1510, punishing ohstruction of criminal Investlg-ation by, inter alia. mlsrepre, 
sentaUon. the legislatl,'e history of whch the CommisRlon believed su'pported in the Fried
mW/I results. See Working Pavers, p. 672. However: 18 U.S.C. 1'510 is an obstruction of 
justice statute focusing not on the potential hnrm that may flow from a deliberate false 
statement but on the actual impairment or obstruction of a )!:overnment function, 18 U.S.C. 
1510 Is carried forward in the proposed Code in section 1-322 and ·lB23. The Oommittee 
does not bellel'e that t"e enactinent of 18 U.S.C. 1510 has any bearing on the proper con
Rtr"etion of 18 U.S.C. 1001, or, in any event, on the proper breadth ,to be Il.ccorded section 
134'3 of this nrono~ed Corle. 

eo Spe Final Report § 1352(2) (b). 
d. Cf. Working' Papers. p. 674. 
ot Compare section 1761(n) (2) SecurItIes Offenses). N,o corresJ)on!1ing' provision appli

cable to oral false statempnts is Included in light of the Committee's d~cislon to adhere in 
section 1341 to the boldlng' in Bronston v. Un-itea States, 409 U.S. 352 (1973), that n. 
l!t",~ally true statement, albeit designed to create. a false Impression, does not constitute 
perjury. 
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reported, to assure completeness of coverage in the false statement 
section. 

Subparagraph (F) deals with misleading tricks, schemes, or de
vices. 'l'he language is derived from 18 U.S.u. 1001 and has been used 
to prosecute complex schemes the cumulative effect of which is mis
leading in a material manner.92 In the context of this section the 
clause serveE a residual function and continues the provisions found 
in both the Final Report and S. 1, as originally introduced in the 
93d Congress.os 

The Committee intendE that current law be followed aE to the lack 
of necessity for any particular kind of proof to establish a violation 
of this section. Hence the so-called "two-witness" rule does not apply 
under this section.94 

B. Oulpability under paragraph (1) 
The conduct ill the various offenses contained in paragraph (1) 

is making a statement (subparagraph (A», making a written state
ment (subparagraph (B), omitting or concealing a fact (subpara
graph (C», submitting or inviting reliance on a writing or recording 
(subparagraph (D», submitting or inviting reliance on a sample, 

specimen. map, photograph, boundary-mark, or other object (subpara
graph (E», and fraudulently using a trick, scheme, or device (sub
paragraph (F». Since no culpability standard is specifically desig
nated, the applicable state of mind that must be proved is at least 
"knowing," i.e., that the offender was aware of the nahm~ of his 
actions. 95 ~ 

The common element that the conduct was performed in a "gov
ernment matter" is an existing circumstance. Since no culpability is 
specifically designated, the applicable state of mind that must be 
moved is at a minimum "reckless," i.e., that the defendant was aware 
of but disregarded the risk that the circumstance existed.o6 

The element of materiality, also common to all the offenses in this 
paragraph, is similarly an existing circumstance. Since materiality is 
declared in section 1345 (b) (2) to be a question of law, no state of 
mind need be proved as to this element.o7 

The element that the statement is false (in subparagraph (A», and 
the equivalent elements in the other clauEes are also existing circum
stances. Since no culpability term is specifically prescribed, the ap
plicable state of mind that must be shown is, at a minimum, "reck
less," i.e., that the offender 'was a ware of but disregarded the risk 
that the circumstance existed.9s This culpability level, coupled with 
the requirement that the conduct be kno",,-jngly engaged in, carries 
forward the current case law construing the scienter needed for a 
conviction under 18 U.S.C. 1001 99 and is in accord with the proposal 

'" See, e.g., Hal'ri80n v. UnitecZ State8, 279 F.2d 19 (5th Clr.), cert. denied, 3G4 U.S. 
8G4> (19GO). 

03 See Final Report, § 1352 ("2) (e) ; section 2-6D2 (5) of s. 1 of the 94th Congress. 
D. See Working Papers, p. GG7. 
o. See sections 303 (b) (1) and 302(b) (1). 
00 See sections 303(b(2) and 3021c) (1). 
!YI See section 303(d) (3). The designation of materlnlity as a question of lnw to be de

cided by the court, Is, as in the rase of perjury, 11 reflection of present law. E.g .. Uniterl 
.~tate8 v. Bel'nard, G84 F.2cl 015 (2d ·Cir. 10Gi) : United States v. 1'1'e1l. 322 F.2d '523 (4th 
Clr.). cert. denied, '375 U.S. 953 (10G3) : United States v. alanoy, 27G F.2d 617, 635 (7th 
Clr. 1060), rev'd on other grounds, 365 U.S. '312 (1061). 

08 See section 302 (c) (1). 
00 See United States v. Eycnbcry, 8upra note 78. 
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of the National Oommission.loo The phrase "in fact" precedes the 
circlIDlstance (in subparagraph (A» that the oral statement was vol
unteered or made after the specified advice, so no state of mind must 
be proved as to that circumstance. 

O.Elementsunderparagraph8 (1) and (3) 
Paragraph (2) is intended in part to bring forward the third para

graph of 18 U.S.O. 1005.101 That statute punishes by up to five years in 
prison whoever makes any false entry in any book, report, or statement 
of a Federal Reserve bank, member bank, national bank, or insured 
bank with intent to injure or defraud such bank, or any other company, 
body politic or corporate, or any individual, or to deceive any officer <?f 
such bank, or the Oomptroller of the Ourrency, or the Federal DepOSIt 
Insurance Oorporation, or any agent or examiner appointed to exa;mine 
the affairs of such bank, or the Board of Governors of the Federal 
Reserve System.102 

Paragraph (2) provides, more simply, that a person is guilty of an 
offense if in a credit institution record, with intent to deceive or harm 
the govermnent or a person he, as an agent of such credit institu
tion, engages in any conduct described in subparagraphs (B) through 
(F) of paragraph (1). 

Although 18 U.S.C. 1005 is written in terms of "whoever," the Oom
mittee has limited the class of persons covered to agents of credit 
institutions since only such persons would have access to credit institu
tion records. The concept of an "agent" is expansive under the defini
tion in section 111 and means a person authorized to act on behalf 
of another person (a term itself defined to inc] ude an organization), 
and includes a partner, director, officer, manager, and representative, 
and, except for purposes of receipt of service of process, a servant and 
employee. This offense thus continues to guard against the serious 
consequences that may attend the making of material false statements 
by persons acting for or on behalf of a credit institution.los 

Paragraph (3) of section 1343 is designed, with some modifications, 
to carry forwar? 18 U.S.O. 1014, as amended in 1970, which covers a 
category of serIOUS false statements that cannot be reached by the 
proposed definition of "government matter." 

18 U.s.O. 1014 pnnishes by up to two years in prison whoever 
h."11owingly makes any false statement or report, or willfu11v overvalues 
any land, property, or security, upon any application, advance, loan, 
etc., for the purpose of influencing the action of a number of enumer
ated age'ncies, including various agricultural corporations and finan
cial institutions the deposits of which are Federally insured. It is the 
inclusion of these latter financial institutions whose deposits are Fed
el'ally insured that reqllil'es special covel'fige under paragraph (3), 
since the other institutions Hsted, in which the goyernment has a pro
prietary interest, are within the definition of "government matter" in 
section 1345(a) (2). 

100 See working Papers. p. 674. The remnining element in subparagraph (B) and (C) that 
the Rtatement is "written" is also an existing circumstance as to which the 'culpability 
stanr],lrd is at lertst "recld~ss." 

,., OthPr aspects of 18 U.S.C. 1005 are covered in section 1744. 
102 Para~rf\ph (2) also carries forward the "mrtkes any false entry" aspect of 18 U.S.C. 

100-6. a relnted 1 'atut!' tIl at also has a fi-!'-year mavlmnm priSOl1 pPl1alty. 
103 The phrnsps "crerllt institution" and "credit institution record" are discussed In con

nection with pnragraph (3) infra. 
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Paragraph (3) provides that a person is guilty of an offense if, in a 
statement intended to influence the action of a credit institution, he 
engages in any conduct described in paragraph (1) (B) through (F). 

The term "credit institution record" is defined in section 1345 (a) (1) 
to mean a record, book, or statement of a credit institution that is kept 
in the usual course of business by an agent of such institution. The 
term "credit institution" itself is not defined, but the term acquires 
meaning by reference to the definition in section 111 of "national credit 
institution" (used in the subsection of this section dealing with juris
diction) which lists a variety of Federal and Federally insured finan
cial institutions, including those enumerated in 18 U.S.C. 1014,104 

Paragraph (3) carries forward the essential scope of 18 U.S.C. 1014. 
No limitation is placed on the types of actions of a credit institution 
that may be intended to be influenced. Since the list of classes of 
transactions in 18 U.S.C. 1014 that might be the subject of criminal 
inte.nt was apparently meant to be exhaustive, the same result is at
tained in simpler fashion by' omitting any mention of such specific 
classes.105 The conduct descrIbed in subparagraphs (B) through (F) 
of paragraph (1) roughly corresponds to the phrase "makes any false 
statement or report" in18 U.S.C. 1014 but is perhaps more definite, as 
well as inclusive, in the kinds of falsifications and misleading repre
sentations that are covered. 

D. Oulpability under pa7'agrapM (~) and (3) 
'1'h(> ronrlurt in paragraphs (2) and (S) is pngaging in any ronrluct 

described in subparagraphs (B) through (F) of paragraph (1). 
Since no culpability level is specifically dC'signaterl, the applicable 
statp, of mind that mnst be proved is at least "knowing," i.e., that the 
offender was aware of the nature of his action.1oG 

The element in paragraph (2) of an intent to rlpceive or harm the 
government or a person and the C'lement in paragraph (3) of an intent 
to influence the action of a credit institution state the particular pur
poses for which it must be established that the respective cpnduct was 
pprformpd. 

The remaining elements (e.g., in paragraph (2) that the conduct 
related to a credit institution record) are existing circumstances . .As 
no culpability standard is specifically set forth, the applicable state 
of .mind that must be shown is, at a minimum, "reckless." Le., that 
the offender was aware of but disregarded the risk that the circum
stances existed.107 

4. Affirmative Defense 
Section 1345 (c) (2) provides that it is an affirmative defense to a 

prosecution under section 1343 (a) that the actor clearly and expressly 
retracted the falsification and commlmicated the retraction to the 
same individual, agency, or institution to which it had been commlmi
cated, if he did so within seven calendar days aiter the falsification 
had hpell receiverl, and if he diel so before it became manifest that the 
falsification had been or would be exposed and before the falsification 
SUbstantially impaired, affected, impederl, or otherwise influencrrl the 
course, outcome, or disposition of the government matter or credit in-

10< ThlR clpfinltlon Is ~nclors~,l hy tI1C A.B.A. Committee on Refonn of Ferlernl Crlmlnnl 
T,nwR of the Crlrnlnnl l"e~tlon. HpnringR nn. :'780. 5R07. 

'05 !'tpc UlI,iterT States Y. Sabatino, 485 F.2d 540. 542-544 (2d Clr. 1073). cert. denied. 
41ii ms. 94R (1!l7 41. 

100 !'tec sections ROR (ll) (1) nnd 1l0'! (ll) (1). 
101 See sections 31)3 (b) (2) and 302 (e) (1). 



Section 1343. 380 

stitution action, or of a related government matter or official 
proceeding. 

Present Federalla w does not include a retraction defense for making 
a false statement. The National Commission, howe"Ver, proposed afford
ing the same retraction defense for this offense as for pel'jury.1.08 The 
Committee, although concurring in the general policy decision to estab
lish a retraction defense in this area, has concluded that the defense 
should be more limited than for perjury in view of the fact that the 
false statement offense reaches beyond the formal context of an "official 
proceeding." The "official proceeding" context provides a manageable 
framework in which to determine the issues whether the retraction 
was made before it became manifest that the falsification had been or 
would be exposed, and whether it substantially impaired, affected, etc., 
the course, outcome, or disposition of the government ma:tter, etc. 
Hence, there is no need to inlpose a time limit within which the retrac
tion must occur. Because a false statement under section 1343 may not 
involve an official proceeding, the Committee deems it appropriate 
to require that the retraction be made within se"Ven calendar days, 
in addition to the other requirements of the defense, in order to facili
tate the practical rGsolution of those issues. 

Since the defense is denominated as "affirmative," the defendant will 
bear the burden of proving the elements thereof by a preponderance 
of the evidence.1oo 

5. J~t1'isdietion 
There is Federal jurisdiction over an offense in paragraph (1) in 

two circumstances. The first is if the government is the government of 
the United States. The terms "government" and "United States" are 
broadly defined in section 111, the former so as to include, inter alia, 
the legislative, executive, and judicial branches and any subdivision 
of the foregoing. Hence, this section in its jurisdictonal aspects is at 
least as broad as 18 U.S.C. 1001 as inter-preted in the Bmmblett case, 
8upra. . 

The second circumstance is if the government is a State, local, or 
foreign government find the falsity constituting the offense is that 
the declarant is a citizen of the United States. This carries forward 
ill part the present coverage of 18 U.S.C. 911 which ma,kes it a three
year felony for any person to falsely and willfully represent himself 
to be a citizen of the United States.11O 

This statute currently reaches those aliens who knowingly lie about 
their citizenship in any gove1'llmental matter, whether Federal, State, 
or loc?-l, as well as false statements in non-governmental matters. 
The two most prm:ecuted situations concern aliens who lie about their 
citizenship in order to vote in Federal and State elections and those 
who lie in order to obtain private employment. 

This subsection carries forw~rd in the Code Federal cognizance over 
the first situation, but not over the second. This is in accord with the 
recommendation of the National Commission 111 and appears appro-

'08~~eFjnnl Report, § 13511(3). 
,0' ~ee tIle ,1etinltion of "affirmative defense" in section 111. 
m lR U.S.C. 011. hilS also been rllSCllssen in (,Oll1l ... ~tlon with ~pptlon 1:\03. 
m Where the government Is the go,·ernment of the Unit~cl States. the co",l11et wouW 

bo encompAssed within tllP first ~urlsrllctlon11 clrcumstauce, Iu addition, if the false rep, 
resent"tion enailled the nll!'n tn elu(le inspection or to obtnin enh'l' into this potmtrr. the 
conrlurt ('auld be pllnlslwd under section 1211. Final Report R~ctlon 1'3'52(5,) (Il)' Is n 
c{)mpar"ble l11'o\'iolon, The Finnl Renort nronosql, howevpr, llnncconntably omits the 
situation ",IIP1'p the "ov~rnment Is n foreign !mY('rnm~nt. The Commltt~e has rontlnllecl 
jurisdiction In til is clrcumstnnce In view of the clear Federal iuterest to be vindicated, 
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priate since the perjury and false statements provisions are designed 
to deal with falsehood involving governmental matters, not.pJ:'lyate 
affairs. False representations of citizenship in order to obtain a private 
job may be properly left for prosecution by State or local authorities. 

As under 'present 18 US.O. 911, this jurisdictional provision covers 
only the case where the declarant falsely claims to be a citizen; it does 
not extend to the situation where one person makes a false statement 
that another individual is 'R citizen. Such C'fises will be relatively rare 
and the Oommittee sees no need now to enlarge Federal jurisdiction 
to cover them.1.12 

In addition to the foregoing jurisdictional purview, there is extra
territorial jurisdiction over an offense in paragraph (1) pursuant to 
the provisions of section 204 (c) (3). 

With respect to the offenses in paragraphs ~2) and (3), there is 
Federal jurisdiction if the credit institution is [l, 'national credit insti
tution," as defined in section 111, or a small business investment com
pany, as defined in 15 US.O. 662. As previously indicated, the defini
tion of "national credit institution" includes virtually every financial 
institution the transactions of which the Federal government has a 
substantial interest in protecting and carries forward the current 
broad scope of 18 U.S.O. 1014. Small business investment companies, 
'which are not embraced within the definition of "national credit in
stitution" peneral'ly, are included here in order to preserve the cover
age of 18 Uo.O. 1006 and 1014. 
6. Grading 

As noted in connection with section 1341, the penalty structure con
cerning perjury and false statement offenses is clearly anomalous. Per
jury, which requires a sworn statement under oath before a competent 
tribunal, offirer. or person, is punishable by five years' imprisonment 
and a $2000 fine; false statement, on the other hand, also carries a 
maximum five-year prison sentence but has a higher fine-$10,000. 
Yet, the latter statute requires no oath or competent tribunal, only 
that the matter be within the jurisdiction of any department or agency 
of the United States. This similarity in penalty for disparate offenses 
'has been a major reason why courts have been reluctant to give 18 
US.O. 1001 the broad construction that, abstractly, it would seem to 
warrant, since to permit the application of 18 US.O. 1001, e.g., to 
legislative and judicial proceedings, would permit a conviction carry
ing the same penalty as perjury but without the necessity to prove 
other elements of this offense required under the perjury' statute.US 

The National Oommission proposed to remedy· this sItnation-and 
thereby remove the incecltive to construe the false statements statute 
in an artificial and niggardly fashion-by grading perjury as a seven
year offense and false statements at the next lower level, i.e .• a Olass A 
(one-year) misdemeanor. The Oommittee concllI'S with the general 
concept of creating a significant grading difference between perjury 
and false statement offenses. However, the Commission's scheme re
sn Its in a. severe downgrading of the penalty for false statements pro-

ll'If th(' fnl~e statpment was in support of an nllpn'R I11I'((n1 pntrY Into thl' Unltpd States. 
or other offense (including a violation of this section), the declarant could be guilty as an 
accomnlicp nncler section 401. 

11.1 In ndr'ltlon, as observer] hefore the tWf)-wltnp~. rnIp. applicable to perjury under 18 
U.S.C. 1621, has not been held applicable under 18 U.S.C. 1001. 
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vided by current law and, even more importantly, alters the congres
sional judgment-in which the Committee, with a minor exception, 
continues to adhere-that the deliberate making of a false statement 
SllOUld be a felony rather than a misdemeanor. 

It was to take account of just this type of situation and to avoid this 
sort of unnecessarily sharp diminution in penalty that the Committee 
created an intermediate felony range (Class E) between the six
year 'and one-yen!' classification. Thus, an offense unde~' this section 
will generally be graded as a Class E felony (up to three years in 
p",ison). This has the effect of preserving the existing felony treatment 
of the offense while still creating a substantial distinction between it 
and perjury, wllich is graded at a six-year level. The sole exception 
is the pure exculpatory "no" situation where the st:atement was given 
to a lew enforcement officer during the course of an investigation of an 
offense or possible offense, and consisted of a denial, unaccompanied 
by another false statement, that the declarant committed or partici
pated in the {!ommission of such offense. In these 'Circumstances, the 
offense is graded as Class A misdemeanor (up to one year in ,prison) . 
Although, as previously remarked, the Committee does not consider 
that a :person has'a right to lie about his own involvement in criminal 
activity,1l4 the somewhat natural propensity to do so-particularly in 
the context of an oral response to a law enforcement agent's on-the-spot 
interrogation-is deemed to warrant a less severe punishment, since 
snch an exculpatory denial is not as likely 'as other false statements to 
be taken at face value and thereby to impede or affect the course or 
outcome of the criminal investigation. 

SECTION 1344. TAMPERING WITH A GOVERNMENT nECORD 

1. In General and Present FederaZ Law 
This statute consolidates a number of offenses found in various titles 

of the United States Code concerned with improper handling of gov
ernment records. The basic statute is 18 U.S.C. 2071 which covers 
all government records; that section is overlapped by 18 U.S.C. 1506, 
which deals specifically with judicial records. In addition, while some 
acts now covered by 18 U.S.C. 641 (involving theft or embezzlement 
of government records) would generally be prosecuted lmder the theft 
provisions of chapter 17, there also exists potential coverage under this 
section. . 

18 U.S.C. 2071 punishes by up to three years in prison whoev~r will
fully and unlawfully conceals, removes, mutilates, obliterates, or de
stroys or, with intent to do so, takes and carries away, any records, 
proceeding, map, book, paper, document, or other thing filed or de
posited with any clerk 01' officer of a court of the United States or in 
any public office, or with any judicial or public officer of the United 
States. It also makes it a three-year offense for whoever, having the 
custody of any such record, etc., willful1y and unlawfuny conceals, 
removes, mutilates, obliterates, falsifies, or destroys the same. 

The term "willfuJ1y" in this statute has been const.ruea t.o require 
some knowledge by the defendants that their actions are in yiolation of 
law. but. not to require proof of any evil motive such that a belief in 

U< See U/lited States v. trano, supra note 86. 
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the moral correctness of the conduct immunizes the person perforll1ing 
it from criminalliability.l15 

The purpose of 18 U.S.C. 2071 has been held to be to prevent con
duct that deprives the government of the use of its records. Because 
of this purpose, the statute has been construed as not extending to 
the act of unauthorizedly photocopying government documents, where 
the documents themselves were not removed from the premises or 
altered in any way.1l6 It has been noted, however, that the act of 
photocopyin,S' might well be sufficient to constitute the ofl'ense of theft 
under 18 U.b.C. 641.117 

18 U.S.C. 1506 punishes by up to five years in prison whoever, inter 
alia, feloniously steals, takes away, alters, falsifies, or otherwise avoids 
any record, writ, process, or ot.her proceeding, in any C011l't of the 
United States, whereby any judgment is reversed, made void, or do~s 
not take effect. This statute, which is seldom used as a prosecutive 
vehicle, is carried forvard in patt also nnder sections 1325 (Tamper
ing with Physical Evidence) and 1731 (Theft) of the proposed 
Code.11s 

~. The Offen8e 
Subsection (a) of section 1344 provides that a person is guilty of an 

offense if 11(' altE'rs, (jpstroys. mutilates, ('onceals. removes, or otherwise 
impairs the physical integrity or availability of a government record. 

The term "government record" is defined in section 1345 (a) (4) to 
mean a record, document, or other object (A) belonging to, or re
ceived or 'kept by, a government for information or record purposes, 
or (B) reqnired to be kept by a person pursuant to a statute or a reg
ulation, rule, or order issued pursuant thereto. 

The offense is written so as generally to follow the recommendation 
of the National Commissioner 119 and to implement the Committee's de
cision to punish hereunder any act which lessens the physical integrity, 
usability, or accessibility of government records. Thus the term "other
wise impairs" in this section IS designed to reach all conduct of the type 
just described.120 The Committee emphasizes that this offense deals 
solely with the protection· of government records to preserve their 
availability ror official use. It is not intended as, and plainly is not sus
ceptible for use as, a vehicle for punishing mere possession of govern
ment records or for preventing reporters from obtaining information 
contained in government records. A fortiori, the provision has no 
application to the publishing of information obtained from a govern
ment record. 

115 See [lnited States v. MoVl(/)I~, 417 F.2d 1002, 1004-1005 (4th Cir. 1969). ·cert. denied. 
397 n.s. 910 (1970): rrnite(! [llaten v. OIlIIMI. ·Hi4 F.2rl :~flR. :l\l1l-!{112 17th Clr. 11171) : 
United Statell v. Shnp80n. 4flO F.2rl !i1!i. !i18 tilth Clr. 111721. ThpNp ('nRpR all nrosp In the 
contl'xt of prosprlltlons of persons for rlpstroylng rpl'OrffR of thp Rp)erth-e Servlre System 
In whlrh knowlpi!gp of thp In,v \\'nq ",,",·p,l,.,1 

no Unite(~ State8 v. Rosner, 352 F. Supp. 915, 919-922 (S.D.N.Y. 11172), aff'd and reo 
manded tor resentenrlng. 485 ~·.2d 1213 (2rl Cir. 111731. 

U7 [fl. at 1121-!I22. 
IIl8 See also 18 U.S.C. 641 nnd 1361. The latter section deals with the destruction of 

government propprty (Inrlurllnp: rl'rnrlls) nlHi I~ cnrrlpd forwnrd In "('(·!.IunN 17(11-1704 of 
thp propoRPlI .('odp. The forml'r HPl'tion c",-erR thl'ft nnel embezzlement of government 
rel'orrls nni! IR hrolll!ht fnrwnri! prlnrlpnl1y In s~dion 1731. 

no l:'!pp Flnnl Report. fi 1!{56. 
l!Xl Irnpnirinl\' the avallnbllIty of a rl'cord is not. howpver inte",led to rpoch instnnl'Ps 

in which a person fnlls to mnintain a record ns required by lnw .. "Impairs the ... a vall· 
ability" irnpllrs the existence of a record as well as the performance of some affirmative 
conduct, e.o:., disguising. with resppct to such record. statutes punishin~ failure to main
tain records. e.g., 7 U.S.C. 221, 205(cl, 2146(cl, and 2919(c), are retained as offenses 
outside title 18. 
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The National Commission used the phrase "without lawful author
ity" in its definltion of the offense. However, the Committee has 
rejected this language since the defense of public authority is avail
able to a public servant charged with violating this section.12l In addi
tion, a private person who is required to keep a government record is 
protected if he destroys the record pursuant to official authority, since 
under the definition, in section 1345(a) (4) (B) bhe record would no 
longer be a "government record." 

The Committee specifically endorses the interpretation placed on 
18 U.S.C. 2071 in United State8 v. R08ner, 8upra, and does not intend 
that mere acts of photocopying 01' photographing government records 
be punishable under this section. ,A.s noted in R08ner, the basic wrong
doing involved in photocopying a government record does not relate 
to the impairing of the physical integrity of the record but to the 
unlawful capture of its contents. 

The conduct in this section is 'altering, mutilating, concealing, re
moving, destroying, or otherwise impairing the integrity or avail
ability of a re::ord. Since no culpability level is specifically prescribed, 
the applicable state of mind that must be shown is at least "knowing," 
i.e., that the offender was aware of the nature of his actions.122 

The element that the record is a "govel'l1ment record" as defined in 
section 1345 is 'un existing circumstance. Since no 'Cu1pability standard 
is set forth in this section, the applicable state of mind to be proved is, 
at a mininuun, "reckless," i.e., that the defendant was conscious of but 
disregarded the risk that thl' circumstance existed, the risk being such 
that its disregard constituted a gross deviation for the standard of ca:re 
that a reasonable person would exercise under the circumstances.123 

The Committee considers that the construction placed upon the term 
"willfully" in 18 U.S.C; 2071 by some courts as requiring knowledge 
that the conduct is unlawful is at odds with the general principle that 
knowledge of the law is not an essential requisite of criminal liability. 
Thus it will be sufficient for criminal liability under this section if a 
person knowingly engages in the prohibited conduct, being reckless as 
to the kind of record at issue. 
S. Jurisdiotion 

There is Federal jurisdiction over an offense in this section if the 
government record is a Federal government record. This carries for
ward the extent of subject matter jurisdiction currently in 18 U.S.C. 
2071. 
4. Grading , 

An offense under this section is graded as a Class E felony (up to 
three years in prison) if the record,ctocument, or other object belongs 
to, or is received or kept by, a government for information or record 
purposes. This is identical to the present penalty level in 18 U.S.C. 
2071 and parallels the grading found in section 1325, an offense rather 
similar in nature. The 'offense is graded as a Class .A misdemeanor (up 
to one year in prison) if the record, document, or other object is re
quired to be kept by ,a person pursuant to a statute, or a rule, regula-

121 See secticm 501. Where authority is not clalmerl, howeyer, there seems no renson why 
the prosecution should be requlrerl to prove the defendant's lack thereof, 

122 See sections 303(b) (1) and 302(b) (1). 
12:1 See sections 303(b) (2) and 302 (c) (1). 
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tion, or order issued pursuant thereto. This reflects the Oommittee's 
judgment that the offense is less serious if the record is one over which 
the government itself does not have physical custody. 

SECTION 1345. GENERAL PROVISIONS FOR SUBCHAPTER E 

This section contains general provisions applicable to the offenses in 
this subchapter, including certuin definitions,':::' :enses, and provisions 
dispensing with proof requirements. All these provisions have been 
discussed in connection with the sections to which they apply, and 
there is no need to repeat that discussion here. 

SUBCHAPTER F.-OFFICIAL CORRUPTION AND INTIMIDATION 

(Sections 1351-1359) 

This subchapter consolidates a number of bribery and conflict of 
interest offenses in chapter 11 of title 18, United States Code, involv
ing public officials, as well as certain offenses aimed at influencing or 
retaliating against public officials by force or intimidation. Bribery of 
persons engaged in nongovernmental activities is covered in subchap
ter F of chapter 17 of the proposed Code. In addition, bribery of, 
tampering with, or retaliating against a witness or informant is dealt 
with in subchapter C of chapter 13, discussed above. Bribery of voters, 
which also poses unique problems in terms of defining the offense, is 
dealt with separately in subchapter B of chapter 15.1 

The offenses in this subchapter are Bribery (section 1351), Graft 
(section 1352), Trading in Government Assistance (section 1353), 
Trading in Special Influence (section 1354), Trading in Public Office 
(section 1355), Speculating on Official Action or InformlLtion (section 
1356), Tampering with a Public Servant (section 1357), and Retaliat
ing against a Public Servant (section 1358). S(';~tion 1359 contains gen
eral definitions and other provisions for the foregoing offenses. 

SECTION 1351. BRIDERY 

1. In General and Present Federal Law 
This section is principally designed to replace 18 U.S.C. 201 (b) and 

(c). In addition, the bribery aspects of 18 U.S.C.1511 and 1952 will be 
carried forward in this section. Other statutes outside title 18 punish
ing bribery of specific classes of Federal public servantS will be re
pealed as mmecessnrily duplicative.2 

As drafted by the Committee, this section reflects-with refine
ments-some of the changes suggested by the National Oommission.8 

1 See Working Papers, pp. 680-600. 
2 Sec, e.g., Working Papers, p. 685, for a partial list of such statutes. 
3 See Final Report, § 1361. 
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On the whole, however, most of the basic features of current 18 U.S.C. 
201(b) and (c) have been retained.· 

18 O.S.C. 201 (b) punishes by up to fifteen years in prison whoever 
directly or indirectly, "corruptly gives, offers or promises anything of 
value to any public official or person who has been selected to be a pub
lic official, or offers 01' promises any public official or person selected to 
be a public official to give anything of value to any other person or 
entity, with intent-(l) to influence any official act; or (2) to in
fluence such public official or person who has been selected to be a 
public official to commit or aid in committing, or collude in, or allow, 
any fraud, 01' make opportunity for the commission of any fraud, on 
the United States; or (3) to induce such public official or such person 
who has been selected to be a public official to do or omit to do any 
action in violation of his lawful duty." 

18 U.S.C. 201 (c) punishes by an identical penalty whoever, being a 
public official or person selected to be a public official, directly or m
directly, "corruptly asks, solicits, seeks, accepts, receives, or agrees to 
receive anything of value for himself or for any other person or en
tity, in return for: (1) being influenced in his 1?erformance of any 
official act; or (2) being influenced to commit 01' aId in committing, or 
to collude in, or allow, ar!y fraud, or make oprortunity for the com
mission of any fraud, on the United States; or 3) being induced to do 
or omit to do any act in violation of his offici a duty." 

The term "public official" is defined in 18 U.S.C. 201 (a) to mean a 
Member of Congress or the Delegate from the District of Columbia, 
or Resident Commissioner, either before or after he has qualified, or an 
officer or employee or person acting for or on behalf of the United 
States, or any department, agency or branch of government thereof, 
including the District of Columbia, in any official function, under or 
by authority of any such department, agency or branch of govern
ment or a juror}> 

The term "person who has been selected to be a public official" is 
also defined in section 201 (a) and means any person who has been 
nominated or IIp]?ointed to be a public official, or has been officiallv in-
iorm('o that he WIll be so nominated or appointed. .. 

Finally, the term "official act" is defined in section 201(a) to mean 
any decision or action on any question, matter, cause, suit, proceeding, 
or controversy, which may at any time be pending, or whICh may oy 
]~w be brought be.fore any public official, in his official capacity, or in 
hIS place oftl'ust or profit. 

Section 201 (b) is, of course, violated even though the official offered 
a bribe is not corrupted or the object of the bribe cannot be attained.s 

While a specific intent to influence official action must be shown; it is 
not an element of the offense that the briber Imew that the person to 
whom he was offering a bribe was a Federal rather than a State official,1 
With respect to the solicitation or demand of a bribe by a public official, 
section 201 (c) is violated even though the official did not have 

418 U.S.C.201(d) <Rnd (e), and (11) Rnd (i) deal with bribery of witnesses and are 
COYerI'd in sections 1321-1327 of the proposed Code. 

G See Ultite(~ States '1'. Del Toro, 513 F.2d 656 (2d Cir.), eert. denied, 423 U.S. 826 
(1975). interpreting this definition fiS not c.xtending to a city employee working on a 
fenernlly fllnded project with III tim ate supervision in a Federal agency. . 

• Sec United Sta·te8 Y. Jacobs, 431 F.2cl 754, 750-i60, (2cl Cir. 1070), cert. denied, 402 
U.'S. 950 (1971). 

1 See United, States Y. Jennings, 471 F.2d 1310 (Zd Cir.) , cert. denied, 411 U.S. 035 
(1973). 
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authority to make a final decision, provided that his advice and 
recommendation would be influentia1.8 Apparently, 18 U.S.C. 201 (b) 
and (c) would reach even situations where the performance of a 
purely ministerial act was involved (e.g., the recordiJl~ of a properly 
presented deed), in view of the broad definition. of 'official act" in 
section 201(a). 

18 U.S.C. 1952, the Travel Act, punishes by up to five years in prison 
whoever travels ill interstate or foreign commerce or uses any facility 
in such commerce, including the mail, with intent to (1) distribute 
the proceeds of any unlawful activity, (2) commit any crime of vio
lence to further any unlawful activity, or (3) otherwise promote, 
manage, establish, carryon, or facilitate the promotion, management, 
establishment, or carrymg on, of any unlaw.ful activity, and thereafter 
performs or attempts to perform any of the acts s}?ecified in para
graphs (1), (2), or (3). The term "unlawful activity is defined, inter 
alia, to mean bribery in violation of the laws of the State in which 
committed or of the United States. The term "bribery" is to be given 
a generic meaning and the reference to State law also means that ap
plicable defenses under State, law are assimilated into the Federal 
statute.9 

In addition to the previously discussed statutes, 18 U.S.C. 1511 in
directly reaches bribery by outlawing a conspiracy to obstruct enforce
ment of local laws with intent to facilitate an illegal gambling busi
ness where one of the coconspirators is a State or local official or em
ployee. In such illegal gamblIng businesses, bribery of local officials is 
usually an integral part of the operation and the thrust of section 1511 
is against such bribery. To the extent that section 1511 proscribes 
bribery, it will be reflected in this proposed section. 
1). The Offense 

A. Elements 
Subsection (a) provides that a person is guilty of an offense if: (1) 

he offers, gives, or agrees to give to a public servant, or (2) aS,a public 
servant, he solicits, demands, accepts, or agrees to accept from another 
person, "anything of value in return for an agreement or understand
mg that the recipient's official action as a public servant will be in
fluenced thereby, or that the recipient will violate a legal duty as a 
public servant." 

This formulation, like the one suggested by the National Commis
sion, combines the offenses of giving a bribe and receiving a bribe in 
18 U.S.C. 201(b) and (c) into a single statute. This enables the of
fenses to be more succll1ctly stated, by eliminating the need to repeat 
all the elements of the offense, save only the reference to whether the 
bribe is given, offered, etc., or asked, demanded, etc. In addition, a 
number of redundant verbs used in current law, such as "promises," 
"asks,': "exacts," "seeks," and "receives," have been deleted, making 
for a tIghter and more readable statute. None of these verbs adds any
thing not encompassed by the verbs used in paragraphs (1) and (2) 
above.10 

8 Spp TTnited State8 v. Heffler, 402 F.2d 924, 926 (3d Clr. 1968), cert. denied, 394 U.S. 
946 (1969). 

• ~ep United StateR V. Nardello. lIllll U.R. 28f\ (1969); United States v. Kahn, 472 F.2d 
272,277 (2d Clr.) , cert. denied, 411 U.S. 982 (1973). 

10 Thp !'Intionnl Commission proposed to delete nl80 the word "demnnds." Ree Flnnl Re· 
port, U361. However, the Committee opted to retnln this term since, In reference to the 
corrupt public servnnt, It mny supply missing mennlnp: to the other words used (I.e., 
"solicits" and "nccepts"), Implying ns It does the arrognnt Insistence upon pnyment aB the 
recipient's due rnther than the mere requesting of an unlawful rewnrd. 

'------------------------------------
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The gravamen of the bribery offense under current law is that a 
thing of value is given or offered "corruptly" with the intent to in
fluence or induce the prohibited action. The word "corruptly" serves 
to distinguish the act from a mere gift or a payment in the hope of 
favorabJe action by the recipient. It implies an offer or agreement con
templating the vlAl',ation of the public servant's duty. However, it also 
serves to denote the state of mind of either the bribe offeror or recipient, 
or both, and is thus a word designating the culpability.l1 The word is 
~omewhat ambiguous and subject to differing interpretations.12 More
over, by suggesting state of mind, its incorporation here would need
lessly introduce a variant to the carefully defined culpability terms 
used in the new proposed Code. The National CommissIOn deleted the 
word, following the similar 1962 decision of the Model Penal Code. 
The Model Penal Code drafters thought the term ambiguous in two 
contexts-first, where the briber seeks to justify his act on the ground 
that he was merely opposing other "corrupt" offers and, second, where 
the bribe is an offer of appointment or promotion in a government 
position or of ,Political support in exchange for other agreements. The 
Committee is In agreement and accordingly has deleted the term "cor
ruptly." 

Instead of the USe of the word "corruptly" to describe the central 
aspect of the offense, emphasis is placed on the bargain or agreement
the fact that the bribe offer or payment is a quid pro quo for the viola
tion of an official or legal cluty.13 This was the ultimate resolution in 
both the Model Penal Code and the Final Report of the National 
Commission. Both of these bodies used the term "as consideration 
for" in defining the quid pro quo aspect-i.e., that the pa"lT'TI.ent was in 
exchange for certain conduct~ The term "considerat~on'; IS used in a 
number of similar contexts in present law.14 The term is used by the 
National Commission in bribery to distinguish between cases of real 
agreement between offeror and offeree and other less serious cases 
involving graft. 

The Committee approves the approach of stressing the quid pro 
quo or agreement in bribery. However, it deems the phrase "as con
sideration for" inadequate to fully express the concept. As will be seen, 
the Committee hv,s written the graft offense (sectIOn 1342) so as to 
cover payments made in the future "for or because of" official ac
tion.15 However, the language "as consideration for" appears to be 
too closely related to- "for or because of" sufficiently to differentiate 
the two offenses. Thus, the Co:nmittee has proposed the substitution 
of the phrase "in return for an agre~mellt or understanding that." 
It is believed that this phrase is a clearer and more accurate repre
sentation of the idea of a quid pro quO.16 The phrase is used in the 
196'7 New York bribery statute and is not novel to Federal lawY 

USee Worldng Papers, p. 692. 
'" See Bosselman v. United states. 239 Fed. 82. 86 (2d Cir. 1917). 

13 See United State8 v. Arthur. 544F.2d 7'30. 734 (4th Cir.1976). 
14 See 18 U.S.C. 205, 210, 211; 600. . 
,. ~'his change Is made to comport more fully with current law. See 118 U .. S.C. 201 (f), (g). 
10 The presence of a f/ltid pro quo element for bribery, while requiring no agreement or 

understanding that official action will be infiuenced to commit the lesser offense of graft. 
should sen'e to demarcate those offenses more clearly than does current law. Sec United 
States Y. BI'/nVStCI', 506 F.2d 62 (D.C. Clr. 1974). ' 

17 Two of the thirteen bribery stlltutes consoliclated by Congress inro present 18 U.S,C. 
201 In 1962 nsed the term "agreement or understancllng:" 18 U.S,C. 209 (offer to witness) 
'and 18 U.S.C. 210 (acceptance by witness). The leglslath'e history is clear that this 
term was replaced hy "intent to influence" In prcsent 18 U.S.C. 201 In the Interest of 
uniformity. 
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Current law requires that the bribe paymE.'nt be made with intent 
to influence the performance of any official act, to aid in the com
mission of a fraud on the United States, or to induce any act in viola
tion of a legal duty. The National Commission, because of its require
ment that a quid pro quo or "deal" for the payment be established, 
E'liminates the need to prove a specific intent to accomplish the pro
hibited actions. Instead, the illegal purposes need only be shown with 
the same culpability standard that is required for showing the agree
ment. 

Thus, in the Commission's language, the thing of value must be 
offered or paid knmvingly as consideration for (a) the recipient's 
official action as a public servant or (b) the recipient's violatioll of a 
known legal duty as a public servant.18 The third purpose-to assist 
in r. fraud on the United States-was deleted because it is hard to 
envision a payment made as a quid pro quo for assistance in per
petratin~ a fraud on the United States that would also not either be 
a violatIon of a legal duty or be made to influence an official act. 
:Moreover, the complicity statute should reach the bribe recipient in 
the fraud case. Significantly the only reported decision discussing this 
specific intent of the current bribery statute concluded that intent 
to assist in a fraud scheme was demonstrated by facts showing both 
of the other specific intents as well.10 

The Committee generally agrees with the resolution of these issues 
by the National Commission .. Thus, it has dropped the specific in
tent requirement as well as the deletion of commIssion of a fraud on 
the United States as a separate purpose of bribery. The latter con
duct will fall within the general complicity section (section 401) or 
be covered by the proposed general statute punishing fraud on the 
United States (section 1301). 

One problem arises in connection with eliminating the specific intent 
required to violate 18 U.S.C. 201 (b) or (c). It has been held by the 
Second Circuit that when a government officer threatens economic 
loss unless paid for giving a citizen his due, the latter is entitled to 
have the jury consider this a form of extortion--not as n. complete 
defense like durE.'ss, but as a potE'ntial defense to the extent that it bears 
on the specific intent required for the commission of bribery.20 Dis
carding the specific intent for bribery probably eliminates thIS 
"defense" in all cases, a result the .committee, on balance, considE\rs 
proper because reported cases like United States v. Barash are rare 
and because, in true cases of extortion, prosecutorial discretion can be 
relied upon. 

Consideration was also givE.'n to adopting a defense for the person 
who is approached by a corrupt public servant and, in essence, forced 
into a bribe situation because his competition is paying or because it 
is cheaper to pay the bribe and thus avoid costly harassment or even 
loss of a valuable and warrantE.'d contract. The defense would apply 
only if the payer comes forwa I'd and reveals the crime bE.'fore his 
participation comE'S to light. The problem with this kind of defense is 
that it can too easily immunize a not-so-innorent businessman who is 
g'llilty of entering into a corrupt deal with a public servant. The proper 

18 See H. Rept. No. 748, 87th Cong., 1st Sess., pp. 15-16 (1061). See nlso Flnnl Report, 
§ 13111 : Workin/( Pnpers. p. 11!l2. 

10 Parl;s V. TTnitelZ State.~.13515 F.2'1 167 15th Clr. 1!l115\. 
20 See United StateB V. Barash, 412 F.2d 26, 20~30 (211 Clr.), cert. denlel1, 396 U.S. 832 

(1969). 
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recourse in such situations is for a businessman to report the bribe 
demand immediately and not make the initial £ayment. Because it is 
doubtful that such a defense would cause a signIficant number of bribe 
payers to come forward before their crimes are discovered, and because 
the defense could be subject to serious abuse, the Committee rejected 
its inclusion in the code. 

The agreements or understandings covered by the draft are those 
to the effect "that the recipient's official action as a public servant will 
be influenced thereby [by the payment], or that the recipient will 
violate a legal duty as a public servant." The phrase "will be influ
enced" is taken from current law and is adopted because it seems 
broader and more inclusive than other proposed language. It should 
be noted that the above-quoted clauses are couched in the future tense. 
The intended effect is to exclude the situation in which a bribe assumes 
the form of a quid pro quo agreement for a past act. Such conduct is 
covered by the next section dealing with graft. 

It i>: intended that the official act need not be an improper one. An 
individual can be bribed to perform an act as a pnblic servant that 
would be performed in any event.21 That nothing- officially wrong took 
place should be no defense to a bribe payment. The use of the words 
"will be influenced thereby" should not be construed to affect or change 
this result. 

Violation (as opposed to performance) of a "legal duty" is also 
inclnded as a prohibited purpose of a bribe. It reaches misdeeds or 
omissions committed by the public servant which are outside his 
decision-making powers or the discretionary action scope of his em
ployment. This is consistent with current law that the bribee cannot 
claim a defense ~n the ~round that. the action contemp,lated or. taken 
was not an "offiCIal actIon" for whIch he was responsIble. While un
defined, it is intended that "legal duty" be broadly interpreted, and 
that it include duties that derive from all sources-the Constitution, 
statutes, agency regulations, agency policy, whether written or oral, 
and direc~~ons from supervisors. 

It has been suggested that the legal duty be a "known legal 
duty." 22 The proposed draft deletes the word "known." While the 
Committee agrees that the person bribed should be aware of the seri
ousness of what he is doing, and thus that he should be aware that he 
is indeed violating a legal duty, the general culpability rules (dis
cussed subsequently) are sufficient to establish the appropriate mental 
state. 

The term "official action" is defined in section 111 to mean a "de
cision, opinion, recommendation, judgment, vote, or other conduct in
volving an exercise of discretion by a public servant in the course of 
his employment." As under the similar definition suggested by the 
National Commission, the phrase is intended to cover "conduct rang
ing from high decision making to minor ministerial actions within the 
public servant's discretionary powers." 23 However, a purely minis
terial act involving no discretion-e.g., getting a court clerk to accept 
certain legal papers for filing in connection with a docketed case-is 
deliberately not covered by this definition. Although current law 
would apparently embrace such ministerial acts under the definition 
of "official act" in 18 U.S.C. 201(a), the Committee has concluded 

21 See United States v. Jacobs. supra note 6. 
!l!l See Final Report, § 1'361 (1) (b). 
23 Working Papers, p. 61l6. 
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that a bribe involving a wholly ministerial act, while worthy of 
criminal penalties, does not rise to the level of a bribe involving ll. 

discretionary act. Accordingly, bribery under this section will be 
confined to discretionary acts, whereas bribery involving ministerial 
functions will be included in the following section on graft, as encom
passed by language concerning the performance of a "legal duty,n 

The Committee has defined the term "public servant" in sec
tion 111 to mean an officer, employee, advisor, consultant, juror, 
or other person "authorized to act for or 0l1'" behalf of a government 
or serving a government, and includes a person who has been elected, 
nominated, or appointed to be a public servant." Tlus broad definition 
implements the Committee's determination that, no matter how hum
ble a public servant's position, the criminal law should severely pun
ish efforts to corrupt his conduct by bribery, as well as efforts by such 
servants to solicit or demand any payment in return for the exercise 

. of any discretionary act. The phrase "public servant" would include 
part-time employees and those persons charged with responsibility for 
carrying out governmental orders, even though their compensation 
may not come directly from the Federal government, such as an ex
amining physician appointed by a local Selective Service Board. It 
would also cover persons licensed to perform certain regulatory func
tions, such as gram inspection (7 U.S.C. 450) and fruit and vegetable 
grading (7 U.S.C. 1622(h», as well as persons under contract to per
form sunilar functions, such as contracts with private veterinarians 
for services in connection with the control and eradication of animal 
disease (21 U.S.C. 114a). This accords with current law.24 Moreover, 
the phrase "authorized to act for or on behalf of the government" is 
intended to reach civilian employees of the military post exchange 
system, commissary operations, officers and non-commIssioned clubs, 
and the like, even if such employees are not United States citizens. 
This accords with current interpretati.ons of 18 U.S.C. 201 (a). 25 

As previously observed, present law covers a person "who has been 
selected to be a public official," a term defined as "any person who has 
been nominated or appointed to be a public official, or has been offi
cially informed that he will be so nominated or appointed." 2G The 
former categories are inclnded within the definhion of "public serv
ant" in section 111. In addition, section 1359(a) (1) (D) sets forth a 
special definition of "public servant" applicable to thIS subchapter, 
which provides that the term "public servant" includes a person who 
has been "officially informed that he will be nominated or appointed to 
be a public servant." This carries forward the corresponding aspect of 
18 U.S.C. 201 (a),21 

Current law bars the corrupt payment of "anything of value." The 
term is not defined, but the House Report on present 18 U.S.C. 201 
states that the words "anything of value" comprehencl anything that 
conceivably could be offered as a bribe.28 The term and similar variants 
are used frequently in title 18.29 

"Anything of value" is defined in section 111 to mean any direct or 
.. Ree Wnrldng Papers. D. 687. and C'~ses rUed therein. 
""Fl.g., Harlow v. United State8, 301 F.2d 361 (5th Cir.), eert. denied, 371 U.S. &14 

(lfHI2). 2. Ree 18 U.S.C. 201(a). 
27 The Committee intendR that the .phrase "officinJlv informe(l" recelye a hroad construc

tion in view of the clear Federal interest In prohibiting the corrnption of an individual 
before he actually pntp~s unon his duties nR n puhlic servant. See Working Papers, p. 689. 

""H. Rent. No. 74'8. 87th Cnng .. 1st Sess .. p.18 (1961) • 
." See statutes cited in Worldng Papers, p. 690, n. 14. 



~ection 1351. 392 

indirect gain or advantage or anything that might reasonably be re
garded by the beneficiary as a direct or indirect gain or advantage, 
lDcluding a direct or indirect gain or advantage to any other person. 
This language is designed to be broad enough to equal the House 
Report's interpretation of the meaning of the term in 18 U.S.C. 20l,3o 

A problem that has plagued code reform in the bribery area has 
been the breadth of the term "anything of value" which literally 
taken might even reach legitimately earned salary or fees paid to 
public servants. There are three potential resolutions to this problem
leave the definition as it stands; limit anything of value to anything of 
pecuniary value; or attempt to write exclusions for th(3 more obvious 
situations. 

Current law follows the first choice, with no exceptions to the pres
ently used term "anything of value." The word "corruptly," suggesting 
as it does an evil state of mind, would probably preclude prosecu
tions based on such accepted practices as election promises. N everthe
lp,ss, the absence of the word "corruptly" in the lesser included offenses 
in 18 U.S.C. 201 31 makes such conduct technically criminal under cur
rent law. Here cnrrent law relies upon pl'osecutorial restraint. There 
is no record of any government abuse in the bribery area by m~ans of 
prosecutions based on events such as an agreement between legIslators 
trading their votes on respective pieces of legislation. But to say that 
such a prosecution, eVen if technically possible, is inconceivable in 
practice, does not seem to be an adequate answer. 

The second alternative is to limit the offense to the offering or solic
iting of anything of pecuniary value. An argument for this suggestion 
is the fart that, aR the National Commission observed. all the reported 
Federal bribery cases have involved pecuniary paynients,32 implying 
that the addition of "pecuniary" to "anything of value" would not si~
nifiC'llntly change. the. present law. This was the resolution adopted ultI
mately by the Model Penal Code 33 after its drafters had made initial 
efforts to create suitable exclusions. 

The problem with this solution is that it would eft'ect a radical change 
in existing law, even though the Federal prosecutions under existing 
law have so far been limited to pecuniary payments. There are any 
number of possible non-pecuniary payments that should be rrosecuta
ble but that would be :immune from prosecution under sl1ch a limita
tion. The Working Papers suggested as an example the case of a 
college administrator who readmitted the suspended son of a Federal 
official tQ school in return for government funds for the schooL" 34 

The third alternative, and the one the Committee prefers, is to draft 
exclusions from the definition of "anything of value" which will elimi
nate the possibility of abusive prosecutions but still leave th~ term 

O. 'Curren t law In defining bribery spenks of persons who directly or Indirectly give any
thing of value to a public servant or promise a public officlnl to give anything of value to 
anr other !>('rAlln or entity. The u~e of "direct or Indlr~ct" In this context appenrs to be 
Intended to cover what Is essentially the giving of something of direct value to the re
cipient but whlcb Is given or received lndlrectly. such us the transmission of a llllyment 
thrflllgh n third IIPrHolI or the hull ding of a highway close to property own~1! b!l' the 
recipient. It Is doubtful thnt n modern code shoull! be required to spell out that posslbll1ty 
In detail. J( "dlr~ct Of Incllrpct" must bl' Included In bribery to cover such examples. It 
shoul!1 also be Inclulled In manv other offenses. For Instance. murder can be committed 
directly by the actor himself. or Indlrl'ctly by hiring an nssossin. Yet. thoRe words do not 
appear In the homicide statute. The Committee bellf'ves tlmt the wordR "directly or Indl
r~ptl ... " ar~ not np"~~snry to thl' (\fl'en~e It~e1f allll that !nc!uR!oU of the wor(lB In the 
definItIon of "onythlng of vnlll~" wlll serve to make the coverage as broad oS desIred. 

:n E.g .. 18 U.S.C. 201 (f) and (g). 
"" See Worklnp; Pupers. p. (J91. 
"" Section 240.1 (P.O.D. 1962). 
'" Worldng Papers. p. 602. 
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broad enough to reach those non-pecuniary cases that should be 
prosecuted.a5 • 

The concept of a so-called log-rolling exception was rejected by the 
Model Penal Oode on the theory that snch an "explirit exception might 
be interpreted as an affirmative approval of log-rolling and similar 
practirps. and beranse of the cHffirnlty in drafting a pro.pel' line of sep
aration between the criminal or exempt activities." 50 However, in the 
Oommittee's view, log-rolling' llIust realistically be viewed as a perma~ 
nent feature of our governmental system and as an unavoidable and 
not undesirable tprhniflue for bringing pnblir SPl'vants of differing 
persuasions together on some common ground.51 In order to delimit the 
definition of "anything of value" to exclnde log-rolling in the context 
of the bribery statutes, the Oommittee in section 1359(a) (1) (A) has 
provided that that phrase shall "not include ... concurrence in offi
cial action. in the course of legitimate compromise between public 
servants." 

Normal, accepted bargaining among public servants in any branch 
of government would come within the compnss of "legitimate com
promise." On thp othpr hand, an attempt to influenrp thp vote of a 
member of an administrative agency in a cas(> pending before him 
by a promise of some independent political benefit wonld lx' outside 
of the normal concppt of governmpntal give and tak(> and should not, 
therefore, be within the boundaries of "legitimato compromisp." 

There is one more area in which the exclusion from "fl:ny~hing of 
value" should apply. That conc(>rns the problem of campalgnmg can· 
didates making political promises in retl\J'n for votrs or other sup
port. It is diffic1llt to reconcile the goal of a modpl'l1 criminal code 
with the possibility that a candidatp for political officp wonld commit 
a technical art. of bl'ibt'ry wht'n hp promises to end inflation in rptul'l1 
for votes-ludicrous as the possibility of a prosecution on such a basis 
would spem to be. 

Accordingly, in section 1359(a) (1) (A), the Oommittee has ex
cluded from the definition of "anything of valu~" in this subchapter 
"support, including a vote, in any primary, general, 01' special election 
campaign solicited by a randidate solely bv means of repr('sentation 
of his position on a public issue." ObviOlisly, "support" is broader 
than the mere qupst for votes and will include the traditional forms 
or raising the large sums of money that are neederl to wao-e today's 
campaign battles. However, by limiting the support sougl1t by the 
candidate to that so]jcited "by means of representations of his posi
tion on. public issues," the exclusion will not protect a candidate who 
is bought by some pdvate interest or one who sells a public appoint
ment in retum for a campaign contribution. 

The Committee felt that legitimately earned salary or fees need 
not be specifically exempted from the definition because the section 
requires that the payment be made to influence the recipient's official 
action or to cause him to violate a legal duty. Olearly, salary or fees 
paid in the usual course to a public servant for the performance of 

3.1 An exclusi'on dealing with properly paid salary, wages, and fees is self-evident and its 
inclusion in the text of the Code would be super!luous since official bribery can neyer cn
compa~s Rucli lla~'mcnts. Althoull'h these payments fit the definition of "anything of value," 
they are not ma(le to "influence" official action or to cause violation of a legal duty. 

"Model Penal Code, § 20S.10 (Tent. Draft Xo. S, 1()5S). 
37 See Working Pallers, p. 691. 
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his normal duties are not made with intent to influence his official 
duties or to get him to violate a legal duty; rather they are intended 
as legitimate compensation for his efforts and cannot support a 
bribery prosecution. 

The offense of bribery is, of course, separate from that of con
spiracy and criminal solicitation, anc1 the Committee intends that
as uncleI' current law-a person may be convicted and sentenced (sub
ject, of course, to the limitations in section 2304) ror both conspiracy 
(or solicitation) to commit bribery and the substantive offense it
self.3s In addition, the Committee intends to perpetuate the prevail
ing construction of 18 U.S.C. 201 under which each of the verbs used 
in the statute is deemed to set forth a distinct offense, even when, for 
example, the offer and giving of a bribe are parts of the same 
transaction.39 

One other matter should be addressed. S. 1, as introduced in the 
93d Congress, followed the recommendation of the National 
Commission and included a proposal that a prima facie case of bribery 
be established by proof that a thing of pecuniary value was offered 
by or received from a person who had an interest in an imminent or 
peneling specified governmental matter. The purpose of this provision 
was to insnl'e uniform treatment by the courts of situations which 
circumstantially establish bribery and to provide an explicit warning 
to public servants and others of the conduct, even if innocent, which 
they ought to avoid. It was also designed to be of assistance to the 
prosecutor in those cases where there is difficulty in proving the 
quid pro quo aspect of the transaction but where the circumstances 
strongly indicate wrong-doing. In addition it was felt that this prima 
facie caRe pl'oyiRion would obviate the need for a statute making 
gratuities to public servants illegal.40 

However, on further reflection the Committee has determined to 
omit the provision. To begin with it is doubtful that such a provision 
is even necessary because proof of the elements of the prima facie case 
(that a pecuniary payment was offered or solicited i that the payer had 
an interest in a pending case; and that such interest could be affected 
by the payee's official action) should be enough to create a circumstan
tial prima facie case sufficient to go to the jury even without the statu
tory provision. Second, the very existence of a bribery statute is suffi
cient warning to public servants without creating a method to sweep 
in the innocent official who accepts pecuniary gifts with nO criminal 
knowledge or intent. Third, an anti-gratuities statute is essentially 
regulatory and should be broader in reach than a statute dealing with 
pecuniary gifts.41 Moreover, the pTima facie case proposal would not 
reach payments made before ollicial action is taken with no agreement 
or quid P1'O quo involved, but made in the hope of inducing some 
favorable future action. Current law reaches such payments for future 
acts. 1Vithout this provision on future acts, bribery statutes may be 

38 See e.g., United States v. Rosner, 352 F. Supp. 015,923-924 (S.D.N.Y. 1972), aO"d nnd 
remanded for resentencing, 485 F.2d 1213 (2d Cil'. 1073). The term "solicit" as used in 
this secHon is not referring to the offense of criminal solicitation under sectIon 10011. See 
H~ction 111. Rather, the committee intends that the worr] carry is dictionary meaning of 
"importune." "approach with a renn~st or plea." or "try to obtqln by asking for." 

"" See e.g .. Ultitecl States v. Michelson. 165 F.2d 732 (2d Clr.). aO"d. 335 U.S. 469 
(1048) ; Unitccl State8 v. Ba'·lw8. 4Il1 F.2d 878 (9th Cir. 1070) ; United States v. LithO1/!
sk.I 277 F. 8'lpp. 713,716-717 (N.D. Ill. 1967). 

4. See Working Papers. pn. 094-005. 
41. It should reach such things as free lunches. liquor. Cigars and the IIke--clearly items 

that should not generally be subject to harsh criminal penalties. 

i 
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subject to the defense that no agreement was made and that any pay
ment made was more out of optimism and wish than agreement. The 
Committee believes that it is better to follow current law by punishing 
such optimistic gifts for future action as a lesser included offense to 
bribery (see the following section covering graft) and dispensing with 
the artificial and otherwise unnecessary prima facie case provision. 

B. OuZpability 
The conduct in this offense is, in paragraph (1), offering, giving, 

or agreeing to give somethin~, and, in paragraph (2), soliciting, de
manding, accepting, or agreemg to accept something. Since no culpa
bility standard is specifically designated in this section, the applica
ble state of mind that must be proved is at least "knowing," i.e., that 
the defendant was aware of the nature of his actions.42 

The elements that. what is offered, solicited, .etc., ,is "anything of 
value" and that the offer, etc., was to, or the solIcitatIOn, etc., was by, 
a "public servant" are existing circumstances. Since no culpability 
level is specifically prescribed, the applicable state of mind that must 
be shown is, at a minimnm, "reckless," i.e., that the offender was aware 
of but disregarded the risk that the circumstances existed.4s 

The common element that the offer, etc., or solicitation, etc., of any
thing of value was in return for an agreement or understanding, etc., 
is an existing circumstance. Since no culpability standard is provided 
in this section, the apJ(licable state of mind t~at must be prov.ed is at 
least "reckless," denotmg an awareness but dIsregard of the rIsk that 
the agreement or understanding was formed.44 

3. Jurisdiotion 
Although it is virtnally self-evident that Federal jurisdiction over 

bribery offenses should exist if the official action or legal duty involved 
is that of a Federal public servant, the proper scope of Federal juris
diction in cases of corruption of State or local public officials is more 
difficult to ascertain. Although a nnmber of State Attorneys General 
have suggested that a new Federal criminal code should, in the br'ibery 
area, be restricted to corruption of Federal public servants, the Com
mittee has conchlded that some Federal coverage over State and local 
bribery offenses is plainly warranted. The pervasive and corrnpting 
influence of organized crime on local goYernment, as demonstrated 
by recent prosecntions, illuRtrates the occasional inability of local law 
enforcement, both at the investigative and prosecutive levels, to re
spond to the sitnation. Moreover, the Congress in recent decades has 
repeatedly enarted legislation establishing Federal jnrisdiction over 
essentially local cases of corruption.45 No persuasive case has been 
made to restrict this existing. concurrent Federal jnrisdiction over 
State and local bribery, especially in the light of experience that dem
onstrntec; a material Federal int.erest in preserving the effectiveness 
of local law enforcement.4G The true interests of Federalism are often 
better served by oC'casional Federal intervention (OT' at lenst by the 
recognized possibility of Federal intervention) acting as an impetus 

.. See ~ectlons itO'Hh) (1) 'nni! :In'? Ib) (1) . 
.. See sections 303(b) (2) anel 302(c) (1). As to "public servants", this cnrrleR forward the 

recent interpretation of 18 U,S.C. 201 liS not rennlrlnp: proof of knowle,lg-e by the defendant 
that the prospective bribee was a Federnl public officinl. See Unitec/ States v. Je/lninus, 
8upra note 7 . 

•• See scctlons 303(b) (2) and ~02(e) (1). 
,. Sec, e.g., 18 U.·S.C. 1051: 18 U.S.C. 1052; 18 U.S.C. 1511. 
4. See the discussion in Working Papers, pp. 709-711. 
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to local vigilance than by a legislatively-mandated hands-off policy 
leavin~ exclusive authority for enforcement of the bribery laws to the 
very officials who are most apt to be the subject of bribery attemptsY 

III accordance with these general precepts, the Committee has pro
vided in subsection (c) that there is .Federal jurisdiction over bribery 
in five circumstances. 

The first occurs when the offense is committed within the special 
jurisdiction of the United States. The special jurisdiction is defined in 
section 203 to include, in essence, Federal enclaves, the high seas and 
various vessels, and certain aircraft while in flight. This represents 
a slight expansion of Federal jurisdiction in that the offense will be 
punishable if committed on a Federal enclave irrespective of the Fed
eral status of the briber or bribee, so long as he is a "pu:blic servant." 48 

The second circumstance p-xists if the official action 01' legal duty 
involved is that of a Federal public servant. The term "Federal public 
servant" is specially defined in section 1359 (a) (2) to include a District 
of Columbia public servant. This carries forward the jurisdictional 
purview of 18 U.S.O. 20l. 

The third circumstance occurs when the United States mail or a 
facility of interstate or foreign commerce is used in the planning, pro
motion, management, execution, consummation, or concealment of the 
offense, or in the distribution of the proceeds of the offense. 

The fourth circumstance occurs when movement of a person across 
a State or United States boundary occurs in the planning, prQmotion, 
etc., of the offense. 

These last two bases bring forward the essential scope of 18 U.S.O. 
1952 as it relates to bribery, except that the travel branch has' been 
broadened to include interstate or foreign travel by any person in
volved in the offense.49 

The fifth circumstance exists if the offense occurs during the com
mission of an offense, over which Federal jurisdiction exists, that is 
described in sections 1403 (Alcohol and Tobacco Tax Offenses), 1722 
(Extortion), 1804 (Loansharking), 1811 (Trafficking in an Opiate), 
1812 (Trafficking in Drugs), 1841 (Engaging in a Gambling Busi
ness), or 1843 (Oonducting a Prostitution Business). This represents 
an applica1:ion of the ancillary jurisdiction concept discussed in con
nection with chapter 2. The National Commission suggested a much 
wider application of this concept to permit bribery to be prosecuted 
when it occurred in the course of any other Federal offense.5o The rela
tively few offenses here, by contrast, were selected because bribery of 
State and local officials is commonly an integral part of the commission 

47 The Depnty Director nnd the A~so~iate. Dlrect'or of the National Commission initinlIy 
proposed Federal juriscliction over local hribery offenses when any of tIle common bases 
of iuris(lIction set forth in section 201 of the Final Report was present. These would 
include cases of interstate travel, use of Interstnte fnclllties. and. most sl~niftcantly, cases 
where the offense affecterl interstate or foreign commerce. This latter nrovislon alone would 
prob'lbly reach every cnse of locnl. corruption in the country. The Study Draft proposal 
would also have created Federnl Juris(liction where the official action or duty involverl 
was thnt of any elected local public ser\'nnt and contended thnt power to do so existed 
pursuant to the constltutlonnl obligation (see Art. IV, Sec. 4) of tile Ferleral government 
to insure to every State a republican form of government. See Working Pnpers, pn. 711-
712. 720-721. Because of substnntial criticism of tIle expansive treatment of F~dernl 
bribery jurisdiction in the Study Draft. the National CommlsAion in its Final Report 
sharply reduced the scope of such jurisdiction vis-a-vis local officials to a point approxl
mnthlg thnt in existin~ law, 

.. f;pc lrinol Pepnrr. ~ 1::t69(2). Comment •. n. 140. 
,., See, e.~ .• Un/tee/. State8 v. VWallo, 529 F.2d 1046. 1052-10u3 N.B (10th Cir.), cert. 

denied. 426 IT.S. 953 (107'0). In nddltion. the plJrview of 18 U.S.C. 1!l52 has been bronc1ened 
in th"t the offense In thIs section does not depend or rely upon a violatIon of aStute brIhcry 
statutc. 

""See Finnl Report, ~§ 201(b) and 1369(2). 

L-_____________________________ _ 
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of these Federal offenses.51 The Committee believes that to permit Fed
eral prosecution for bribery when committE'd in conjunction with any 
other Federal crime would tend to encroach unnecessarily into an area 
traditionally reserved for the States. 

Under sE'ction 204(c) (4), there is also extraterritorial jurisdiction 
over the offense of bribery involving a "Federal public servant." 52 

4. Grading 
An offense under this sE'ctlon is graded as a Class C felony (up to 

twelve years in prison). This preserves, approximately, the penalty 
level of the offense under current law, a level that the Committee deems 
justifi:xl by the reprehensi.ble natme of the cri.me, which strikes at the 
basic integrity of the governmental system. The National Commission 
proposed downgrading of the offense to a seven-year felony. 53 

SECTION 1352. GRAFT 

1. In General and Present Federal Law 
This section will replace 18 US.C. 201 (f) and (g), which in part 

are lesser included offenses to 18 US.C. 201 (b) and (c). 54 It will also 
replace a number of statutes of more limited jurisdictional scope pro
scribing the acceptance or demand of gratuities or rewards by pnblic 
servants. 55 The principal difference between this section and section 
1351 is that, in this offense, the element of a corrupt bargain is ab
sent. Therefore, the offense here is graded at a reduced level, the po
tential for harm being less. 

18 US.C. 201 (f) punishes by up to two years in prison whoever, 
otherwise than as provided by law for the proper discharge of official 
duty, directly or indirectly gives, offers, or promises anythmg of value 
to any public official, former public official, or person selected to he a 
public official, "for or because of" any official act performed or to be 
performed by such public official, former public official, or person se
lected to be a public official. 

18 U.S.C. 201 (g) punishes, by an identical penalty, whoever, being 
in one of the cateO'ories of official specified in subsection (f), other
wise than as provided by law for the proper discharge of official duty, 
directly or inJirectly asks, demands, exacts, solicits, seeks, accepts, 
receives, or agrees to receive anything of value for himself. 

The terms "public official" and "person selected to be a public offi
cial" are defined in 18 US.C. 201(a) and have been discussed in con
nection with the previous section (1351) on bribery. 

As distinct from 18 U.S.C. 201 (b) and (c), it should be noted that 
subsections (f) and (g) are broader in that they reach the offering 
or soliciting of anything of value by former as well as present public 
officials. However, subsections (f) and (g) are narrower in that an 
offense is committed only if the payment IS made to the public official 

"118 U.S.C. 1511 is carried forward in this way by the inclusion of section 1841 (En
gaging in a Gambling Business). 

", The National Commission proposed to afford extraterritorial jurisdiction over the 
Federal public servant who solicited a bribe but not over a private person who offered it. 
The Committee's formu]" tion iR intenc1e'1 to cover both sltnations. 

U2 See Final Report § § 1361 and 3201 : Wor]ting Papers, pp. 696-698. 
", See United Ntates Y. h"al1s. R~R F.2d 725. 730, (2d Cir. 196'6), cert. dismissed as !m

pro\'idently granted, 389 U.S. 80 (1967). As will be seen, subsections (f) and (g) are only 
]psser included offenses in those C'lses dealing with future acts and present public officials. 
As to past acts and former public officials, there is no parallel coverage in subsections 
(b) and (e). 

M See, e.g., 26 U.S.C. 7214(a) (2). 
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himself. A further basic distinction between the two pairs of statutes 
is that the latter reach payments "for or because of" official action, 
~.e., they' apply to money glVe~ for past acts, in the. apparent hope of 
infiuencmg future officIal actIOns, whereas subsectIOns (b) and (c) 
extend only to bribery with intent to affect future actions. The offenses 
describeelm subsections (f) and (g) have also been held (unlike 18 
U.S.C. 201 (b) and (c» not to require proof of a specific intent. One 
consequence of this is that a claim of economic pressure is not relevant 
(as it is under 18 U.S.C. 201 (b) and (c» as bearing on the requisite 
intent to commit the offense. 56 

The scope and purpose of subsections (f) and (g) have been stated 
in detail by the Second Circuit in United States v. Irwin 57 as follows: 

It is apparent from the language of the subsection that what 
Congress had in mind was to prohibit an individual, dealing 
with a Government employee in the course of his official 
duties, from giving the employee additional compensation or a 
tip or gratuity for or because of an official act already done or 
about to be done. 

The awarding of gifts thus related to an employee's official 
acts is an evil in itself even though the donor does not cor
ruptly intend to influence the employee's official acts, because 
it tends, subtly or otherwise! to bring about preferential treat
ment by Government offici a s or employees, consciously or un
consciously, for those who give gifts as distinguished from 
those who do not. The preference may concern nothing more 
than fixing the time for a hearing or giving unusually prompt 
consideration to the application of a donor while earlier appli
cations of non-donors are made to wait, even though there is 
no evidence that the donor sought the particular preference. 
Moreover, the behavior prohibited by § 201 (f) embraces those 
cases in which all of the essential elements of the bribery 
offense (corrupt giving) stated in § 201 (b) are present 
except for the element of specific intent to influence an offi
cial act or induce a public official to do or omit to do an act in 
violation of his law-ful duty. The iniquity of the procuring of 
public officials, be it intentional or unintentional, is so fatally 
destructive to good government that a statute desiJ!Iled to 
remove the temptat.ion for a public official to give preferment 
to one member of the public over another, by prohibiting all 
gifts "for or because of any official act," is a reasonable and 
proper means of insuring- the integrity, fairness and impar
tiality of the administration of the law. 

fd. The Offense 
A.Elements 

Subsection (a) provides that a person is guilty of an offense if (1) 
he offers, gives, or agrees to give to a pUblic sen ant or former public 
servant, or (2) as a public servant or former public servant, he 
solicits,58 demands, accepts, or agrees to accept from another person, 
anything of pecuniary value for Or because of an official action taken 
or to be taken, a legal duty performed or to be performed, or a legal 

"" See UnUed. State8 V. Barash, 412 F.2d 26, 29 (2d Cir.) cert. denied, 396 U.S. 832 
(19691. 

m 354 F.2d 1!l2, 196 (2d Clr. 1965). cert. denied, 383 U.s. 967 (1966). 
M See the discussion of this term in the previous section. 
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duty violated or to be violated by the public servant or former public 
servant. 

The formulation is based on the recommendation of the N at.ional 
Commission 59 but has been somewhat recast in order more closely to 
reflect the coverage of present Federal law. For example, the National 
Commission's proposal reached only payments made for having en
gaged in past acts, thus creating a complete gap in criminal liability 
in the situation where a defendant can convince the j111'Y that his pay
ment was only a wishflll deed done in the hope of possibly influencing 
a future official act by the public servant. Since it is clear that existing 
law, which is intended to protect the integrity of government opera
tions, reaches payments made both in relation to past and future offi
cial action, the Committee has redrafted this section so that. it clearly 
covers payments tendered (or solicited) with either kind of intent 
(e.g., for or because of an official action "taken or to be taken"). 

The terms "public servant" and "official action" are defined generally 
in section 111; special definitions for this subchapter of those terms 
are also contained in section 1359. These definitions have been ex
plained in detail in connection with the prior section. and that discus
sion should be consulted here. The Committee has continued the exist
ing coverage of former public servants in order to avoid any problem 
in cases where paymen.t is deferred until after a public servant leaves 
office. 

The proposal expands current law slightly. Under 18 U.S.C. 201 (g) 
the payment must be directed to the public servant himself and not 
alternatively, as in 18 U.S.C. 201 (c), to "any other person or entity." 
The Committee believes that restricting section 1352 to payments 
designed to benefit the public servant directly and not those designed 
to do so indirectly, e.g., by going to third parties (family members, 
political parties, corporations, etc.) would be anomalous, and that the 
section-like section 1351-should cover payments that are of gain 
or advantage to any person. The Committee's draft reflects this deci
sion through the definition of "anything of value" (incorporated in 
the definition of "anything of pecuniary value" discussed below) as 
including gain or advantage "to any other person." 60 

The National Commission suggested that this off,mse shol1ld be lim
ited to payments or gifts of "pecuniary" value.61 The Committee gen
erally concurs with this idea. Absent the quid pro quo of an agreement 
to sen official action, the criminal code should be wary of making felo
nious the practice of taking O'overnmellt officials to lWlCh or presenting 
them with theater tickets, lowers, and the like. Sueh mattel's should 
be handled by means of regulatory statutes or administrative rules 
employing sanctions such as dismissal or forfeiture of pay. Limiting 
this section to things of pecuniary value assures that these kinds of 
gifts, even if given with the hope of influencing futnre official acts, 
will not be made felonious. The line between friellnship and corrup
tion in the context of a free dinner is hard to draw; a gift of cash is, 
however, another matter clearly indicating graft and corruption. 

The term "anything of pecuniary value" is defined in section 111 
to mean (a) anything of value in the form of money, a negotiable 

00 See Finnl Report, § 1362. 
00 See nlso discu"sion in relntion to section 1351 ns to why the phrnse "directly or indi

rectly" In 18 U.S.C. 201 wns eJlnlinated froUl the proposed Htatutes. 
01 See Working Papers, p. 701. 
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irlstrument, a commercial interest, or anything else the primary sig- . 
nificance of which is economic advantage or (b) any other property or 
service that has a value in excess of $100. The latter branch of this 
defmition is included since it may be very difficult to draw a clear 
line between those gifts having economic advantage as their primary 
significance and those that do not, e.g., an expensive watch. Such an 
item would far exceed in value the cost of a normal meal or a box of 
cigars, yet it is conceivable that it would not be considered 'fo have 
economic gain as its primary significance. To avoid this problem and 
to make the prohibitions of the graft statute more precise,62 the Com
mitee has inserted a specific (albeit inevitably somewhat arbitrary) 
value limitation of $100. This will eliminate the candy, meals, and 
theater ticket cases but include major gifts. 

The term "anything of pecuniary value" is also given a special 
definition in section 1359 (a) (1) (A), in order to exclude from coverage 
certain types of "log-rolling and political support for which criminal 
liability would be plainly inappropriate. This special definition (which 
applies also to the phrase "anything of value" and used in section 1351) 
has been discussed in some detail in connection with that section, and 
that discussion is incorporated here. 

The Committee has expanded current law in one other significant 
respect. 18 U.S.C. 201 (f) and .g) covel' only pn,J~ments made "for or 
because of any official act performed or to be perfonned." There is 
nothing in the present statutes to cover payments made. for or because 
of the violation of a legal duty as a public servant. This extension
which is drawn from New York law and recommended by the Na
tional Commission OR-seems warranted in order to reach instances 
in which a defendant makes payment in the hope of inducing a future 
violation of a legal duty (no quid pro Q1W being present), but not in 
the hope of influencing any discretionary action 64 to be taken by the 
public servant in question. 

B. Oulpabilitv 
The conduct in this section is, in paragraph (1), offering, giving, 

or agreeing to give something, and, in paragraph (2), soliciting, de
manding, accepting, or agreeing to accept something. As no culpabil
ity standard is specifically designated, the applicable state of mind 
that must be proved is at least "knowing," i.e., that the defendant 
'was aware of the nature of his actions.GS . . 

The elements that the oft'er, etc., is made to a public servant or 
former public servant and that the solicitation, etc., is by a public 
servant or former public servant are existing circulllstances. Since no 
Cl~lpability level is prescribed in this section, the applicable state of 
mmd that must be shown is at a minimum "reckless," i.e., that the 
oH:endel' was aware of but disregarded the risk that the circulllstance 
eXlsterl. GG The element that ",'hat is offered, etc., or solicited etc. is 
"anything or pecuniary value" is also an existing circumstanc~ whi~h 
under the same analysis, requires proo! of at least a "reckless" stat~ 
of mind . 

• 2 Thi:~ snme rntionnle nppJ!es to proposed sections 1354-1356 which use the term "nny-
th!,!!! of necnnlnrv vnlue." , 

.3 Ree ,'<'ol'klng Pnpers. P. 700. 
M The definition of "officinl nction" In section 111 limits the phrnse to dlscretionnry mnttprs. 
""See sections aOa(b) (1) nnd 302(b) (1) . 
• B·See sections 303(b) (2) nnd 302(c) (1). 

L-____________________________________ _ 
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The common element that the offer, etc., or solicitaHon, etc., was 
"for or because of an official action taken or to be taken," eliJ., states 
the particular purpose for which it must. be proved that the conduct 
was performed.07 

3. Jurisdiction 
There is Federal jurisdiction over an offense in this section if a cir

cumstance set forth in section 1351 exists or has occurred. These 
jurisdictional provisions have been discussed in coilllectioll wi.th sec
tion 1351 ann that discussion is equally applicable here. T}l('re is also 
~xtraterritorial j11l'isdiction over an offense under this section involv
l11g a Federal public servant.GS 
4,. Grading 

An offense under this section is graded as a Class E felony (up to 
Hlree y~ars in prison). This closely approximates the two-year pen
a]ty level under 18 U.S.C. 20l,09 The Committee believes that con
tinued felony treatment of this offense is warranted in view of its 
serious tendency to undermine confidence in government. The N a
tional Commission, by contrast, proposed downgrading the offense 
to a C!~ss A misdemeanor. 

SECTION 1353. TRADING IN GOVERNMENT ASSISTANCE 

1. In General and Present F ederallaw 
This section brings forward certain aspects of 18 U.S.C. 203,205, and 

209; other portions of those provisions are deem('d to be essentially 
regulatory in nature and will be transferred to title 5, United States 
Code. The. conduct drawn from existing laws for inclusion in the pro
posed criminal code is believed to pose a greater danger to govern
mental integrity than the rest of the provisions. It is aimed at pay
ments made to public servants for their advice or asistance in govern
ment matters, especially payments in the course of what could gen
erally be termed promotional activities, where the rublic servant 
will be exercising discretionary authority concerning the matter in 
question. This section is patterned after the recommendation of the 
National Commission.70 

18 U.S.C. 203 punishes by up to two years in prison whoever, 
otherwise than as provined by law for the propel' discharge of official 
duties, directly or indirectly receives or agrees to receive, or asks, 
demands, solicits, or seeks, any compensation for any services ren
dered 01' to be rendered ('ither 'by himself or another-(l) at a time 
when he is a Member of Congress, Member of Congrefis-elect, Dele
gate or Delegate-elect from the Distri.ct of Columbia, Resident Com
missioner or Resident Commissioner-elect, or (2) at a time when 
he is an officer 01' employee of the United States in the execut.ive, legis
lative, or judicial branch of government, or in any agency of the 
United States, including the District of Columbia, "in relation to 
any proceeding) application, request for a ruling or other determina
tion, contract, claim, controversy, charge, accusation, arrest or other 
particulrt:r matter in which the United States is a party or has a di-

01 Sec also sect! on 1322 . 
.. See section 204(c' (4). 
ool\Ioreoyer. it shOUld be hoted that the similar offense in 2G U:S.C. 7214(n) (2), nPQl!ca

hie to nA'ents enforcing the reyenue laws, carries n maximum fiyc-ycar prison sentence. 
70·See Final Report, § 1363. . 
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rect and substantial interest,before any department, agency, court
martial, officer, or any civil, military, or naval commisdon." 71 

It also punishes, by a like penalty, whoever knowingly, otherwise 
than as provided by law for the proper discharge of official duties, 
directly or indirectly gives, promises, or offers any compensation for 
anY'such services rendered or to be rendered at a time when the person 
to whom the compensation is given, promised, or offered is or was 
such a Member, Delegate, Commissioner, officer, or employee. 

18 U.S.O. 205 punishes by up to two years in prison whoever, being 
an officer or employee of the United States in the executive, legisla
tive, or judicial branch of government or in any agency of the United 
States, including the District of Oolumbia, otherwise than in the 
proper discharge of his official duties (1) acts as agent or attorney 
for prosecuting any claim against the United States, or receives any 
gratuity, or any share of or interest in any such claim in consideration 
of asistunce in its prosecution, or (2) acts as agent or attorney for any
one before any department, agency, court, court-martial, officer, or 
any civil, military, or naval commission in connection with any pro
ceeding, application, request for a ruling or other determination, con
tract, claim, controv~rsy, charge, accusation, arrest, or other par
ticular matter in which the Umted States is a party or has a direct 
and substantial interest. The section excludes certain "special govern
ment employees" (a term defined in 18 U.S.O. 202), essentially part
time employees, from coverage. However, the exclusion does not ap
ply to matters with which these employees themselves are concerned 
in their official capacity. 

As is apparent, sections 203 ~nd.205 contain br,oad areas o~ over
lap,72 There are, however, certalll drfierences. SectlOll 203 speCIfically 
includes Members of Congress while section 205 does not apply to such 
persons. Section 203 prohibits offers to or acceptance by public serv
ants of compensation for any services "in relation to" any "particular 
matter'; coming before Federal departments or agencies (but not be
fore courts).13 Section 205, by contrast, forbids public servants to act 
as "agent or attorney," regardless of compensation, in the prosecution 
of any claim against the United States or in any particular matter in 
which the United States has a direct or substantial interest or is a 
party. As summarized in the 'Working Papers: 74 "The basic distinc
tion between the sections is that section 203 applies to any services 
rendered for compensation and it includes Members of Oongress, but 
excludes court proceedings. Section 205, on the other hand, applies to 
acting' as ag3nt or attorney regardless of compensation, excludes Mem
bers of Oongress, but includes court proceedings." 
. Under 18 U.S.C. 203 it has been held that a specific criminal intent 
in the sense of a conscious purpose to violate the law is not necessary 
to convict for receiving compensation for services rendered before a 
government department; but some scienter is implicit and it must be 
shown that the defendant had "knowledge of the nature or purpose of 

'11 See also 26 U.S.C. 7214(a) (9), a similar law applicable to agents enforcing the re,'enue 
laws. 

7. Sertion 205 is the oldest Federal conflIct of interest statute, ha\'ing been enacted in 
1853. 10 Stat. 170. Section 203 dates from 1864, 13 Stat. 1213. 

7. See Unite(l State8 Y. Jo"'Il,~on.. 215 F. SuPp. 300. 315 (D. lId. 1963), nnd cnses cited 
therein. A specifir statute. 18 U.S.C. 204, prohibits members of Congress from practicing 
in the CO',rt of Claims. This pro\'lsion will be moved to tltle5 and graded as a misdemeanor . 

• <Worklng Papers, p. 717. 
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the receipt" of the payment while he was in one of the classes of per
sons prohibited from doh~ so (e.g., a Membel: of Con~ress) .75 • 

In one respect 18 U.S.v. 203 has been subJect to dIffermg mterpre
tati(\lls. One view is that it covers all services rendered for compen
sation by a public servant in any case in which the United States has 
an interest. A more conservative reading of the statute places empha
sis on the phrase "before any department, agency, etc." and holds that 
this phrase qualifies the preceding language "in relation to any . .' . 
matter in which the United States ... has a direct and substantIal 
interest." The result is that the services rendered by the public serv
ant must, lmder this view, be representational in nature, requiring 
him personally to appear in some way "before" the department or 
agency involved. The legislative history of 18 U.S.C. 203 and its 
predecessor statute, and j::dicial decisions under them, do not provide 
a clear answer to the issue. The Department of Justice has, however, 
followed. the more restrictive interpretation that the services rendered 
for compensation by the public servant must be representational in 
nature and not merely in the form of advice or assistance in writing 
contracts and the like. 

Under 18 U.S.C. 203, as under 18 U.S.C. 201, it has been held that 
the agreement to receive, and the receipt of, the forbidden compensa
tion state distinct offenses even when both are committed as part of 
the same transaction.7G 

In 18 U.S.C. 205, the phrase "acting as agent" has been interpreted 
broadly as not confined to the common law concept of a person having 
power to affect the legal relations of his principal.77 

18 U.S.C. 209 punishes by up to one year in prison whoever receives 
any salary or any contribution to or supplementation of salary as com
pensation for his services as an officer or employee of the executive 
branch of government, of any hlc1ependent agency of the United 
States, or of the District of Columbia, from any SOlll'ce other than the 
government of the United States (except as may be contributed out 
the treasury of any State, county, or municipality). Section 209 also 
imposes n penalty of up to one year in prison on whoever, whether an 
individual, partnership, association, corporation, or other organiza
tion, pays, makes any contl'ibution to, or in any way supplements the 
salary of, any such officer or employee under circumstances whic1:; 
wonld make its receipt a violation of this section. 

The section does not apply to a special government employee or to 
an officer or employee of the government serving without compensa
tion. There is also an exception a]]owing an officer or employee of the 
executive branch to continue to participate in a bona fide pension, re
tirement, or similar plan maintained by n fOl'mer employer. 

Section 209 has been I'Urel~ utilized. Significantly, it proscribes pay
ments for governmental serVIces regardless of the intent of the payer; 
however, payments or gifts for non-governmental services are not 
covered. 

In a major revision of the conflict of interest laws in 1962, the Con
gress, in Public Law 87-849, repealed a number of existing statutes in 

7' UnitetZ Statc.~ v. ,Toh1180n. 410 F.2!l 50. 00 14th Clr. l!HlO). ccrt. dpniPrl, 307 Tl.R. 1010 
11(70) ; UlIitceZ StettC8 v. POI/ell. 510 F.2cllH 12cl ell'.). ccrt. denice!, 423 U.S. 920 (1075) ; 
UllitceZ State8 v. Quilln, 141 F. ·Sunn. 022, 027 (S.D.N.Y. l!Juol. 

70 Ree Burtoll V. United StntpB. 202 n.R. 3-14. 377-37H (11)00). 
'1'/ See Unitcel Statcs v. Swcig, 361 F. Supp. 1148, 1156-·1157 (S.D.N.Y. 1(70). 



Section 1353. 404 

title 18 but limited its repeal of then 18 U.S.O. 281 and 283 by leaving 
those statutes in effect as to retired officers of the Armed Forces of the 
United States. Those statutes no longer appear in title 18 and appear 
only in section 2 of Public Law 87-849, 76 Stat. 1126. This was done 
because of the problems involved in defining the conflict of interest 
laws as to the peculiar status of retired officers of the Armed Force~ 
while not on active duty. Substitution of the criminal Oode in this bill 
for current title 18 would not affect this partial repeal. However, in 
oreler to codify and thereby clarify these penal provisions, the Oom
mittee has moved them to title 5 in the conforming amendments. 
~. The Offense 

A. Element8 
Subsection (a) provides that a person is guilty of an offense if (1) 

he offers, gives, or a~rees to give to a public servant, or, (2) as a pub
lie servant, he soliClts/s demands, accepts, or agrees to accept fro111 
another person, anything of pecuniary value intended as considera
tion for advice or other assistance in preparing or promoting a bill, 
contract, claim, or other matter that is or may become subject to official 
action by such public servant. 

The term "anything of pecuniary value" is defined in section 111 
and, for this subchapter, in section 1359. It has been discussed in more 
detail in connection with section 1352, and that discussion should be 
incorporated here. The terms "official action" and "public servant" 
are also defined in section 111. Those provisions have been explained 
more fully in connection with section 1351, and that discussion should 
be consulted at this point. 

The phrase "as compensation for advice or other assistance in pre
paring 01' promoting a bill,79 contract, claim, or other matter" is de
rived fro111 the suggestion of the National Oommission.so Significantly, 
its scope is such that it covers substantially more than merely repre
sentational services and extends to all types of services rendered by a 
public servant. The Oommittee believes that a limitation to representa
tional services in this section (such as is followed by the Department 
of Justice under 18 U.S.O. 203) would be inappropriate. The Federal 
government dispenses huge sums of money annually under a myriad 
of programs. It clearly has a strong interest in protecting those funds 
and, thus, should punish flagrant conflict of interest situations such 
as when a public servant is hired by a private person to assist him in 
preparing grant applications or in drafting contracts. 

The. Committee observes, however, that 18 U.S.O. 203 is not limited 
to cases in which the public servant is in a position to affect the matter 
by means of his official action. Thus, that statute, if interpreted to 
cover any services rendered and not just representational services, 
would arguably be too broad since no nexus would be required be
tween the assistance furnished and any possible action the public serv
ant could then take. This potential "overbreadth" is apparently the 
reason that the Department of Justice has supported a more limiting 
interpretation. 

This section deals with the problem via the phrase of art "official 
action," which, under its definition in section 111, narrows the scope 

78 ~Pf' the disrnssion of tllis term in connpction W!t11 section 1351. 
70 "Bill" Is mennt to refer to n. commercinl bill nnd not n.leglslntive bill. 
80 See Flnnl Report, § 1303 (1). 
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of the prohibition to those activities where the public servant exer
cises discretionary activity or that "may become" subject to his dis
cretion. So limited, there is no longer any reason for restricting the 
purview of the statute to representational activities. The National 
Commission reached a similar conclusion.81 The exclusion of certain 
special government employees-in the main, part-time employees
from the coverage of 18 U.S.C. 205 is also implicitly carried forward 
by the limitation in this section to matters involving "official action" 
by the public servant, since present law specifically excepts from the 
exclusion matters with which these employees are concerned in their 
official capacity. 

B. Oulpability 
The conduct in this section is, in paragraph (1), offering, giving, 

or agreeing to give, and, in paragraph (2), soliciting, demanding, ac
cepting, and agreeing to accept. Since no culpability level is specially 
prescribed, .the appl icable state of mind that must be proved is at least 
"knowing," i.e., that the offender was aware of the nature of his 
actions.82 

The elements that what is given is "anything of pecuniary value" 
and that it is offered, etc., to, or solicited, etc., by a "public servant" 
are existing circumstances. As no culpability standard is set forth in 
this section, the applicable state of mind to be shown is, at a minimum, 
"reckless," i.e., that the offender was aware of but disregarded the risk 
that the circumstances existed.83 

The common element that something of pecuniary value tendered 
or accepted is "intended as consideration for advice or other assistance 
in preparing or promoting a bill, contract, claim, or other matter that 
is or may become subject to official action by such public servant" states 
the particular purpose that the defendant must be shown to have had 
in offering or soliciting the thing of value. 

The requirement of "knowing" conduct plus "recklessness" as to 
the nature of the payment is slightly less than existing law as to 
scienter, which requires no showing of evil motive but does require 
deliberate conduct coupled with an awareness, that is, lrnowledge, of 
the nature of the payment.B4 

3. Jurisdiotion 
There is Federal jurisdiction over an offense in this section if the 

public servant is a Federal public servant. This brings forward the 
present jurisdictional contours of 18 U.S.C. 203, 205, and 209. Note 
that, under the special definition of "federal public servant" in sec
tion 13Q9 (a) (2), the current reach of those statutes to DistriCt of Co
lumbia public servants is retained. 

Bl See Working Papers, pp. 702-703. It should be noted, however that the Committee 
has slightly expanded this section "~ compared with that of the National Commission by 
substituting the phrnse "matter that ... may becl>me subject to official action" for the 
National CommiSSion's proposed phrase "matter which Is ••. likely to be subject to his 
official action." 

8!l See sections 3<Y3(b) (1) and 302(b) (1). 
s., Slle sections 303(b) (2) and 302(c) (1). 
S< See United Sttaes Y. Johnson, supra note 75. at 60. 'Compare Final Report, § 1363, 

which !'roposed to distinguish In degree of necessary scienter between the public servant 
who solicits a payment and the person who offers or gives a payment to such a pu'lIlc 
servant. Working Papers, p. 703. 

92-919 0 - 77 - pt. 1 - 27 
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4. Grading 

406 

An offense under this section is graded as a Class E felony (up to 
three years in prison). This accords with the two-year maximum 
prison sentences imposable under 18 U.S.C. 203 and 205.85 

SECTION 1354. TRADING IN SPECIAL INFLUENCE 

1. In General and Present Federal Law 
This section is designed to be a companion provjsion to proposed 

section 1353 and is based in part on 18 U.S.C. 203 and 205. In other 
respects this section is new to Federal law. It closely resembles and is 
derived from the recommendations of the National Commission,86 
which in turn draw upon recent State code revisions and the Model 
Penal Code. 

18 U.S.C. 203 and 205 have been set forth and explained in detail 
in connection with the previous section. In essence, those statutes 
prohibit a public servant from receiving or being offered compensa
tion for any: services rendered or to be rendered by himself or another 
or from acting as agent or attorney for another, if in either case the 
United States has a direct and substantial interest. in (or is a party to) 
the matter in question. 

Section 1353 deals with the aspect of those statutes that punishes 
the offer or acceptance of compensation for advice or other assistance 
in preparing or promoting a matter over which the public servant has, 
or may' acquire, discretion. This section, on the other hand, 'prohibits 
the purchase or sale of "special influence" (a defined term, including 
the exercise of influence by reason of kinship or position as a public 
servant) upon a public servant.81 To permit persons to exert such spe
cial influence, as a potential consequence of which private interests may 
prevail over pnblic interests, would be plainly detrimental to govern
mental operations, and to permit persons to derive some tangible or 
economic benefit throngh kinship or by reason of a position of influence 
as a public servant is likewise clearly unjustifiable.88 

~. The Offense 
A. Elements 

Subsection (a) provides that a person is guilty of an offense if he 
(1) offers, gives, or agrees to give to.another person 01' (2) solicits,8D 
d.emands, accepts, Or agrees to accept from another person "anything 
of pecuniary value intended as consideration for exerting, or causing 
another person to exert, special influence upon a public servant with 
respect to his taking an official action or Ins performing a legal duty 
as a public servant." 

""Compare Working Papers, p. 703. 
00 See Finnl Report, ~ 1365. 
81To some extent this kind of eonduct falls within current law, for 18 U.S:C. 203 em

braces more than a mere prohibition on the sale of services by public servants. As one 
court has obsen·ed: "It Is the trading for pay of the prestige or power which comes with 
the defendnnt's position In the ~overnment that Is dealt with by this section." United 
States v. Reisle/J, 35 F. Supp. 102, 104 (D.N.J. lINO). See also cases collected In Worldng 
Plapers, pp. 708-709 n. 54, Involving situations where a public servant has in effect soW 
Ilis influence In the ·eourse of selling his services. 

sa See Working Papers, p. 707. 
eo See the footnote diSCUSSions of this term In relation to section 1351. 
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This statute may be broader than current law in penalizing not only 
the direct offer or solicitaticn of anything of pecuniary value for per
sonally exerting special influence but also "causing another to exert" 
speciul influence. 

Thus, the offense goes beyond direct dealings or arrangements· b~
tween persons and public servants and reaches eases where the reCI
pient is not the one to exert the sperial influence but will be the one to 
arrange it. This will reach the case of a non-government fixer who, 
for payment, agrees to arrange for a public servant to exert his 
influence on another public servant. The rationale, as noted by the Na
tional Commission,oo is that special influence is improper and should be 
punished :regardless of the capacity of the recipient himself to exert 
the special influence. There would seem to be no reason to permit per
sons to indirectly trade in special influence with only public servants 
prohibited from directly engaging in the sale of such influence.91 

The term "anyt.hing of pecuniary value" is defined in section 111 
and, specially for this subchapter, in section 1359. It has been fully 
discussed in connection with section 1352

Z 
and that discussion should 

be referred to here. Likewise the term 'public servant" has both a 
general definition in section 111 and a special definition in section 
1359. That term has been explained in relation to section 1351, and the 
discussion there should be consulted at this point. 

The term "special influence" is defuled in subsection (b) to mean 
"influence by reason of a relationship to the ,Public servant by common 
ancestry or by marriaO'e, or by reason of pOSItion as a public servant or 
as a political party official." The term "political party official" is de
fined in section 1359(a) (1) (B) to mean a person who "holds a posi
tion or office in a political party, whether by election, appointment, or· 
otherwise. " 

As previously indicated, the inclusion of power to influence by rea
son of position as It public servant generally accorrls with eXIsting 
law; the inclusion of power to influence by reason of kinship 02 or posi
tion as a political party official is new. The prohibition aO'ainst the sale 
of special influence over public servants by reason of kimiliip is derived 

.from the Model Penal Code,03 which gave no specific explanation for 
its iIiclusion. However, paying a relative of a public servant in order 
to reach the latter seems to be such a potentially frequent method of 
exerting improper influence that the Committee believes it should be 
covered .. 

The Model Penal Code also included "friendship or other relation
ship apart from the merit of the transaction" within the definition of 
the means by which special influence might be exerted. This was re
jected by the Committee "to avoid casting the shadow of criminality 
over employment of professional representatives, who, because of their 

00 See Working Papers, p. 70S. 
01 Ibid. Note that the "caus!ng" branch .1f this offense would not be encompassed 

within the !l'eneral "causing" offense in s~ction 401. That offense reaches persons 
who bring about the performance of cOllrluct by parties that would be criminal 
if engaged in by the defendant or another. Since the mere exerting of special influence. 
withQut payment. does not constitute an offense under thi~ section. the provisions of 
Bction 401 are inapplicable to the (lefellcant's conclurt under the "causin~" branch of this 
statute as the defendant, by c1eflnition, performs the conduct of offering, etc., or soliciting, 
etc . 

•• The definition of kinship in the definition of "special influence" ns "relationship to the 
public servant by common ancestry or by marringe" wns suggested in the 'Working Pnpers 
J~tbo~~~io~. 50), nlthough the Fund Report merely used the word "kinship," without 

03 Model Penal Code, § 240.7 (P.O.D. 1962). 
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specialty or former official employment, are friends of the persons in 
government with whom they deaL" 94 Applying the term "friendship" 
to special influence would make the statute too broad, especially in 
light of the many ex-public servants now dealing with the govern
mellt as representatives of private industry". Control of their activities 
is best left to regulatory statutes outside the criminal code. It should 
be noted in this connection that "log-rolling" is exemvted from the 
coverage of this section. by virtue of the specific limItation on the 
definition of "anything of pecuniary value" in section 1359.95 

Political party officials are included because it is obvious that they 
can exert strong "special influence" on numerous public servants, and, 
when they are paid for doing so, such conduct should be criminal. It 
should, however, be emphasized that what is forbidden is not the 
exertion of influence itself but the acceptance or solicitation of pay for 
it. Lobbying is left to regulatory statutes outside the criminal code.90 

The definition of "political party official" in section 1359 is adapted 
from recent State codes that have enacted similar legislation.97 

B. Oulpaoility 
The conduct in this section is, in paragraph (1), o:ffer~g, giving, or 

agreeing to give something, and, in paragraph (2), soliciting, demand
ing, accepting, or agreeing to accept something. Since no culpability 
standard is specifically prescribed III this section, the applicable state 
of mind that must be proved is at least "knowing," i.e., that the defend
ant was a ware of the nature of his actions.98 

The elements that what is offered, etc., or solicited, etc' l is "any
thing of pecuniary value" and that it is offered to or soliCIted from 
".another person" are existing circumstances. Since no culpahility level 
is specifically 1i:rescribed, the applicable state of mind to be shown is 
at a minimum 'reckless," i.e., that the defendant was aware of but dis
regarded the risk that the circumstances existed.99 

The element that something of pecuniary value giv~n or accepted is 
"intended as consideration for exerting, or causing another person to 
exert, special influence upon a public servant with respect to his taking 
of an official action 100 or his performance of a legal duty as a public 
R('l'vant" states the particular purpose that the defendant must be· 
shown to have had in offering or soliciting the thing of vah.e.101 
3. Jurisdiotion. . 

There is Federal jurisdiction over an offense in this section if the 
official action or legal duty involved is that of a Federal public servant. 
As under the previous section, this formulation preserves the current 
scope of Federal jurisdietion under 18 U.S.C. 203 and 205.102 
4. Grading 

An offense under this section js graded as a Class E felony (up to 
three years in p' 'ison). This maintains felony status for this offense 
(cnrrently graded at a two-year level) in light of the Committee's de-

M Final Report, § :1:365. Comment, p. 138. 
M See tile discussion of this Issue In· relation to section 1351. 
O<l See Working Papers, p. 707. 
D7 See McKinney's N,Y. Rev. Pen. Law, § 200.40 (1967) ; Prop. Del. 'Crlm. Code ~ 703(3) 

(Finn I Drnft 1967) . 
.. See sections 303(b) (1) and 302(b) (1). 
DO See sections 303 (b) (2) and 302(c) (1). 
100 ~'he term "omclal nction" is defined in section 111 and is discussed in detail in 

connection wi-h pertlon 11151. 
10, See the discnssion of the corresponding element in section 1353, 8upra. 
lOll Sell the special definition of "Federal public servant" in secti'On 1359. 
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termination that the sale of special influ!:'nce, particularly when done 
by pnhlj(' servnntR who will exert Rn('h ;nflllpn('e on other public serv
ants, is gravely destructive of governmental integrity. loa 

SECTION 1355. TRADING IN PUBLIC OFFICE 

1. In General and Present FedemZ Law 
This statute will replace 13 U.S.C. 211 (1) and 18 U.S.C. 210 and 211. 

It is desio-ned to prevent the substitution of purchased influence for 
considerations of ability and integrity in appointing, employing, ad
vancing, and retaining employees in government service. The section 
is derived in large measure from the recommendations of the National 
Commission,t04 but, as will be discussed below, the Committee has re
jected the Commission's proposal to create a new offense of trading in 
political endorsement. 

13 U.S.C. 211 (1) punishes by up to five years in prison whoever 
"receives or secures to himself any fee, reward, or compensation as a 
consideration for the appointment of any person as supervisor, enu
merator. clerk, or other offi('!:'r.or employee" in the Department of CO!fl
merce. No reported prosecutIons under this statute apparently eXIst. 

18 U.S.C. 210 pumshes by up to one y<'ar in prison whoever "pays 
or offers to :pay any moneY'or thing of value, to any person, firm, or 
corporation III consideration of the use or promise to use any influence 
to procure any appointive office or place under the United States 
for any person." 

In United States v. Shirey/OS the Court held tha't the statute reached 
an offer made to a Member of Congress of a yearly payment to a polit.i
cal party in return for the obtaining of a postmastership for the 
offeror. 

The Court thus construed the word "person" broadly to include a 
political party and also found that the law extended to a situation 
where the payment was made to a person other than the one by whom 
the influence would be exerted. " 

18 U.S.C. 211 punishes by up to one y'ear in prison whoever "solicits 
, or receives, either as a political contrIbution, or for personal emolu
ment, any money or thing of value, in consideration of the promise of 
support or use of influence in obtaining for any person any appointive 
office or place under the United States." It also punishes by an identi
cal penalty' whoever "solicits or receives any thing of value in con
sideration of aiding a person to obtain employment under the United 
States either by referring his name to an executive department or 
agency of the United States or by requiring the payment of a fee be- ' 
cause such person has secured such emp!oyment." 

The term "place" in this statute was inserted in 1'948 to broaden the 
scope of coverage. It has been interpreted to mean "employment", the 
word used in the second paragraph of 18 U.S.C. 211,106 . 

18 U.S.C. 210 and 211 are very broad and bar payment for the, 
exertion of any influence, whether consequential or not, by anyone, 
regardless of the actor's governmental connection or posit.ion of in
fluence, for the purpose of obtaining for another an appointment or 
advancement in public service. Thus, existing law is broad enough to 

10' The National CommiSSion, by contrast, :proposed to downgrade this offense to a 
mlsrleme"nor. 

'" ~ee Final 'Report. & 1364. 
'''359 n.s. 255 (1959). 
100 See Working Papers, p. 706 n. 47. 
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prohibit paid efforts to influence official action from sources that pose 
no realistic threat of causing mal-administration of the hiring and 
promotion practices of the Federal government. Prosecutions have, 
however, been limited in practice to persons, such as public servants or 
party officials, who are in fact in a position to exer~ such a harmful 
mfluence.107 

~. The Offense 

A. Elements 
Subsection (a) provides that a person is guilty of an offense if he 

(1) offers, gives, or agrees to give to another person or (2) solicits,lOB 
demands, accepts, or agrees to accept from another person "anything 
of pecuniary value intended as consideration for approval, disap
proval, or assistance by a public servant or political party official m 
the appointment, employment, advancement, or retention of any per
son as a public servant." 

In recognition of the prevailing practice under 18 U.S.C. 210 and 
211 which has limited prosecutions to persons who, as public servants 
or party officials, are in a position to exert a harmful influence, thia 
section has been drafted to contain the requirement that the thing of 
pecuniary value be offered or solicited as a consideration for "approval, 
disapproval, or assistance by a public servant or political party of
ficial." The Committee, however, does not intend that the phrase "in
tended as consideration for" be limited to mean only payments di
rected to public servants or party officials. For this reason, the section 
begins with a reference to an offer to or a solicitation from "another 
person." Thus, the statute is drafted broadly, as in current law, and 
would reach any person who solicits a thing of pecuniary value, in
cluding a third party influence peddler. It is only the ultimate result 
of the payment-not its recipient-that must be related to Federal 
employment. The statute will reach any person who solicits or offers 
a thing of pemmiary value in consideration for bringing influence to 
b('ar on public servants and party officials who are in a position to 
act.10D This accords generally with the recommendation of the National 
Commission, although, unlike that body, the Committee has chosen 
not to define the terms "approval" and "disapproval," deeming their 
meaning to be evident.no The term "political party official" is defined 
in section 1359 to mean "a person who holds a position or office in a 
political party, whether by election, appointment, or otherwise." This 
class of persons was considered necessary for inclusion "to provide 
full coverage of those persons who are in a position of infiu£'nce with 
regard to appointments, employment and advancements in government 
service." 111 

The word "consideration" as used here is taken from existing law. 
It seems an appropriate term in view of the thrust of this statuto to 
bar It sale of a public office or a promotion. 

The phrase "appointment, employment, advancement, or retention" 
has been used by the Committee in lieu of the more archaic current 
law phrase "any appointive office or place." This will express the 
broarl interpretation intended and applied under the existing statutes. 

107 lei. at 704-705. and cases cited therein. 
108 See Working Papers, pp. 705-706. 
100 Ree W'orking Papers. pp. 705-'706. 
110 Compare Final Report, § 1364; Working Papers, p. 705. 
lllId. at 705. 
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The phrase is intended to embrace the situation in United States v. 
Hood,l12 where contributions were made in return for promises of 
influence in obtaining positions not then in existence but already au
thorized by Congress. 

As is apparent, there is an overlap b~t'Yeen this offense and. the 
bribery and graft statutes when the recIpIent of the payment lS a 
public servant.m In such a case his action in hiring or promoting an 
individual will often amount to taking payment "for or because" of 
his official action, or perhaps even as a quid pro quo for his official 
action. Nonetheless, the Committee urges retention of this specific 
statute for several reasons. First, it covers party officials who are not 
covered either by the bribery or graft statutes. Second, separate co v
era~e for sale of public office historically has been part of the criminal 
code. The present offense of simply referring a person's name to an 
executive agency for pay, and the like, contained in the second para
graph of 18 U.S.C. 211 has been transferred to title 5. 

The National Commission proposed to include in its corresponding 
provision a new offense of trading inlolitical endorsement.m The 
nearest current offenses to the snggeste Commission statute are COll

tained in 18 U.S.C. 599 and 600, barring promises of employment, com
pensation, or other bem-fit "provided. for or made possible in whole or 
in part by an Act of Congress" as consideration for the·support or op
position to any candidate.1l5 The Commission proposal went much 
further and would have made it an offense for any person to give any
thing of pecuniary value (nol; just a benefit provided for by law) to 
another person as consideration for approval or disapproval by a pub
lic servant or party oflicial of a person for "designation or nomination 
as a candidate for elective office." 

There is, to be sure, a Federal interest in preventing the sale of 
public elective office just as there is in preventing the sale of public 
appointiye office. At the same time, the drafting of this type of statute 
introduces the criminal law into the area of choosing political candi
dates, with possible unforeseen difficulties. Tn the absence of a showing 
of past problems and current existing abllses in this area, and thel'l'fol'e 
the need for remedial legislation, the Committee sees no necessit.y to 
include this expansion of present law in the code bill. 

B. Oulpability 
The conduct in this offense is offering, gh'ing, or agreeing to give 

something (paragraph (1» and soliciting, demanding, accepting, 
or agreeing to accept something (paragraph (2». Since no culpability 
level is specifically designated, the applicable state of mind to be 
proved is at least "knowing," i.e., that the defendant was aware of the 
nature of his actions.l16 ~ 

The elements of "another person" and that what is offered, etc., or 
solicited, etc., is "anything of p('clmiary value" are existing circum
stances. Since no culpability standard is specifically provided, the ap
plicable state of mind that must be shown is at a minimum "reckless," 

='343 U.s. 148 (1952). 
113 The tenn "public servant" Is defined generally In section 111 and specially In section 

1359. It has been dlscllssed at length in connection with section 1351 and that discussion 
shonl,l bp consnlteil here. 

114 See Flnnl Report. § 13114 ('1) (11). 
116 There are no reported annotations under these stntlltes: 18 U.S.C. 600 hns been 

rewritten as part of the Federal lDlectlon Campaign Act of 1971, 86 Stat. 3. 
110 See sections 303(b) (1) and 302(b) (1). 
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i.e., that the defendant was conscious of but disregarded the risk that 
the circumstances existed.111 

The element that the payment was "intended as consideration for 
approval," etc., states the particular purpose the defendant must be 
shown to have had for offering or soliciting the thing of value. 
3. Jurisdiction 

There is Federal jurisdiction over an offense in this section if the 
appointment, employment, advancement, or retention involved is that 
of a Federal public servant. This carries forward the essential scope 
of 18 U.S.C. 210 and 211,118 
4. Grading 

An offem:e under this section is graded as a Class E felony (up to 
three years in prison). This represents a compromise between the 
present grading level of 18 U.S.C. 210 and 211 and discards that of 13 
U.S.C.211. 

SECTION 1356. SPECULATING ON OFFICIAL ACTION OR INFORMATION 

1. In General and Present Federal Law 
This section has no precise counterpart in existing law. Its purpose 

is to deter and pmlish the use of inside information acquired while in 
government service for pecuniary gain. The section generalizes from 
a half dozen existing enactments dealing with specific employees and 
limited situations. It is drawn closely froln the recommendations of 
the National Commission, which in turn were derived from the Model 
Penal Code.l19 

The six similar statutes in current law are as follows: 120 

(i) 18 U.S.O. 1901. This enactment (which dates from 1789) 
punishes by up to one year in prison whoever, being an officer of 
the United States concerned in the collection or disbursement 
of the revenues thereof, carries on any trade or business in the 
funds or debts of the United States, or of any State, or III any pub
lic property of either. Strictly speaking, the use of inside informa
tion is not an element of this offense, although it probably would 
be J?resent in any violation that would be prosecuted. 

(ii) 18 U.S.O. 1902. This enactment punishes by up to ten 
years in prison whoever, inter alia, being an officer, employee, or 
person acting for or on behalf of the United States or any depart
ment or agency thereof and having by virtue of his office, employ
ment, or position, become possessed of information which might 
affect or influence the market valu'e of any product of thE' soil 
grown within the United States, which information is by law or 
by the rules of such department or agency required to be wIth
held from publication until a fixed time, before such informa
tion is made public through regular channels, directly or indi
rectly speculates ~n .any such pro&luct by selling or buying the 
same in any quanbty.12l . 

U1 See sections 303(b) (2) and302(c) (1). 
118 See the definition of Federal "public servant" in section 1'315.0, which Includes District 

of Columbia public servants. This brings the jurisdictional purview of this seqtion into 
harmony with the basic bribery and graft offenses which currently cover Dlstrlct of 
COlumbia government employees and officials. 

no See Final Report. § 1372; Model Penal Code. § 24'3.2. 
uo No reported 'prosecution under any of these statutes exists. 
121 This section -also punishes the willful Imparting of any such Information required 

to be withheld from publication to any person not entitled to receive it. This offense is 
deemed regulV.tory in nature and has been transferred to title 5, United States Code. 
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(iii) 18 U.s.O. 1903. This statute punishes by up to two years 
in prison whoever, while acting in any official capacity in the ad
ministration of any Act of Congress relating to crop insurance 
or to the Federal Crop Insurance Corporation, speculates in 
any agricultural commodity or product thereof, to which such 
enactments apply, or in contracts relating thereto, or in the stock 
membership interests of any association or corporation engaged 
in handling, processing, or disposing of any such commodity or 
product. 

(iy) '1 U.S.C. 115'1. This statute punishes by up to two years in 
prison any person who while acting in any offiCial capacity in the 
administration of the Sugar Act of 1948, invests or speculates in 
sugar or liquid sugar, contracts relating thereto, or the stock 
or membership interE:'sts of any association Or corporation engaged 
in the production or manufacture of s"lgar or liquid sugar. 

(v) 15 U.S.O. 6J,.5(B) (4). This enactment punishes by up to 
five years in prison whoever, inter alia, being connected in ~ny 
capacity with the Small Business Administration, havin&, infor
mation concerning any future action or plan or the Admmistra
tion, invests or speculates, directly or indirectly, in the securities 
or property of any company or corporation receiving loans or 
other assistance from the Administration. 

(vi) ~6 U.S.O. '1~40. This section, a companion to 7 U.S.C.1157, 
punishes by up to two years in prison whoever, while acting 
111 an official capacity in the administration of the laws dealing 
with taxE:'S on sugar, invests or speculates in sugar or liquid sugar, 
contracts relating thereto, or the stock or membership interests 
of any assoGiation or corporation engaged in the production or 
manufacture of sugar or liquid sugar. 

13. The Offense 
..4.. Element8 

Subsection (a) provides that a person is guilty of any offense if 
"as a public servant, or within one year after his service as a pllbliC' 
servant terminates, and in contemplation of the taking of an official 
action by himself as a public servant or by an agency with which he 
is or has been serving as a public servant, or in reliance on informa
tion to which he has or had access only in his capacity as a public 
servant, he: (1) acquires or disposes of a pecuniary interest in any 
property, transaction, or enterprise that may be affected by such 
official action or information, or (2) provides information with intent 
to aid another person in acquiring or disposing of such an interest." 

The basic thrust of this statute is to prevent self-dealing by a 
public servant designed to enable him or anothe-r to profit financially. 
Such conduct is deemed appropriate for penal sanctions "since it 
constitutes taking undue and partisan advantage of a public position 
and is, therefore, a serious breach of the integrity of government 
operations." 122 

Following the suggestion of the National Commission, the prohibi
tion on self-dealing herein is extended to actions by public servants 
not only while they are actively employed by the government but 
for a period of one year thereafter. This is designed to prevent a 

'''Working Pa:pers, p. 725. 
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public servant irom simply quitting his job in order to make a finan
cial investment on the basis of information he has obtained because 
of his public service. However, the statute recognizes that, after a 
while, the opportunity to benefit from a speculation founded on inside 
government information becomes attenuated. The one-year period, 
while necessarily somewhat arbitrary, is intended reasonably to bal
ance these competing considerations.123 Significantly, the same period 
is c.ontained in one of the current conflict of interest statutes.124 

Although this section resembles regulatory offenses of the type 
found in chapter 11 of title 18, the basis of many of those statutes is 
that they bar acts that are malum prohibitum, bad in appearance, and 
have a potential for temptation and corruption. The gravamen of this 
offense, however, is something more than an ordjnary conflict of inter
est. It requires, as an element of the offense, that the acquisition of a 
pecuniary interest or the passing of information to another be "in con~ 
templation of official action by himself as a public servant or by an 
agency with which he is or has been serving as a public servant, or 
in reliance on information to which he has or had access only in his 
capacity as a public servant ... " This element takes the offense out 
of a general conflict of interest situation and makes it, instead, a genu
ine case of overt self-dealing and betrayal of public trust. It should be 
noted that the person's actions violate the statute not only if they are 
based on some official action he or his agency will take or has taken 
but also if it is based. on information that came to him in the course of 
his employment. This is intended to include information that he has 
access to in the normal course of his duties as well as information he 
has access to merely by reason of his presence in any agency, even if 

. the specific information involved is outside of the scope of his normal 
duties and activities. 

The prohibited acts themselves are set forth in two separate para
graphs. Paragraph (1) forbids a public servant from acquiring or 
disposing of a "pecuniary interest in any property, transaction, or 
enterprise which may be affectfd" by the official action contemplated 
or the information obtained. The terms "speculates" and "wagers"
used in addition by the National Commission-were thought to be 
unnecessary as encompassed within the meaning of "acquires or dis
poses of a pecuniary interest in", especially in light of the broad def1ni
tion of the word "property" in section 111.125 

It should be emphasized that, unlike the National Commission's 
formulation, this proposed statute bars not only a.cquiring an interest 
in property, but also disposing of property already in a public 
servant's possession, when the disposition is as a result of inside 
information. Because the latter conduct is equally reprehensible, the 
Committee does not agree that it is "difficult to brand a person's nor-

. mal impulse to cut losses, even if his information i;:; derived from his 
public employment, as criminal behavior." 126 

Paragraph (2) forbids the providing of information with intent to 
aid another person to acquire or dispose of a pecuniary interest in any 
property, transaction, or enterprise, etc. The langua~e used in this 
branch is that of "aiding," which suggests the complIcity provision, 

1!13 Rep ibid. 
12<18 U.S.C 207(b). , 
'-'" The terms "enterprise" and "official action" are also defined in section 111. TIle 

latter hos been explained in connection with section 1351. 
ll16 Working Papers, p. 725. 
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section 401. However, that provision will not apply, as the receipt of 
the information is not an independent crime. Thus the public servant 
is not an accomplice but a principal when he delivers the information 
with the requisite intent.U1 

B. Oulpability 
The conduct in this offense is acquiring or disposing of a pecuniary 

interest (paragraph (1» and providing information (paragraph 
(2) ). Since no culpability standard is specifically designated, the ap
plicable state of mind that must be proved is at. least "knowing," i.e., 
that the offender was aware of the nature of his actions.128 

The common elements that the conduct is done "as a public servant" 
or "within one year after [the actor's] service as a public servant termi
nates" are existing circumstances. Since no culpability level is specifi
cally set forth, the applicable state of mind that must be shown is 
"reckless," i.e., that the offender was aware of but disregarded the risk 
that the circumstances existed.129 • 

The element that the conduct is done "in contemplat'lon of the taking 
of an official action ... 01' in reliance on information" describes the 
particular mental state that the defendant must be shown to have had 
in acquiring or disposing of the pecuniary interest Or providing the 
prohibited mformation. . 

The element in paragraph (1) that the interest acquired was in any 
"property, transaction, or enterprise that may be affected by such offi
CIal action or information" is also an existing circumstance as to which, 
by the same analysis as just discussed, the applicable mental state 5s 
"reckless. " 

The element in paragraph (2) that the providing of information was 
done "with intent to md another person m acquiring or disposing of" 
an interest of the type described in paragraph (1) states the particular 
purpose for which it mnst be proved that the conduct was performed. 
Thus the indiscreet public servant who merely "talks too much" and 
thereby discloses inside information. prompting another to acquire a 
pecuniary interest will not be liable under this provision. 
S. Jurisdiotion 

There is Federal jurisdiction over an offense in this section if the 
public servant is or was a Federal public servant or if the agency 
was a Federal government agency.lao 
4. Grading. 

An offense under this section is graded as a Class A misilemeanor 
(up to one year in prison). This adopts the penalty level recommended 
by the National Commission and seems adequate to deter and punish 
the kind of conduct proscribed. 

SECTION 1357. TAMPERING WITH A PUBLIC SERVANT 

1. In General 
This section contains both a broad and a relatively narrow offense. 

The broad offense in paragraph (1) deals with threatening public serv-
1-"1 On the other hand. the recipient could be prosecuted as an accomplice of the public 

servant who Imparts the Information. . 
1J!8 See sections 303(b) (1) and 30'2 (b) ('1). 
1-"0 See sections 303(b) (-2) and 302(c) (1). 
1(J() The term "pubUc sermut" Is defined In section 111 generally and Is given a special 

definition in section 13511. The term "government agency" Is defined In section 111. The 
term "Federal public servant" is specially defined In section 1350 to Include a District 
of Columbia public servant. 
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ants in order to influence their offi~ial action or the perio!mance !>f 
their duty. It is patterned after sectIon 1323 (Tampermg With a Wlt
ness or an Informant) but; covers public servants in general rather 
than only witnesses and informants. The offense here differs from that 
in section 1302 (Obstructing a Government Function'by Physical In
terference) in that a violation of this section does not require an actual 
obstruction or impairment of a government function. Moreover, the 
prohibited means in this seetion include threat, intimidation, and de
ception, while those in section 1302 are limited to physical interference 
or obstacle. 

The narrow offense (paragraph .<2» is directed ~nly at a particular 
class of public servants-tllil~ PresIdent or a potentIal successor to the 
Presidency. It punishes the communication of a threat to commit a 
crime of violence against such an official and the comm unication of false 
information that such a crime is imminent or in progress. The offense 
carries forward, in somewhllt modified form, 18 U.S.C. 871. 
fJ. Present Federal Law 

A. In relation to the offense in paragraph (1) 
Under current law there are a number of statutes directed at the sub

stantive offense of threatening public servants, but such statutes gen
erally do not focus upon a purpose to influence official action or the 
performance of a legal duty. 

18 U.S.C. 111 punishes by up to three years in J?rison whoever, inter 
alia, "forcibly assaults, resists, opposes, impedes, mtimidates, or inter
feres with" those public servants listed in 18 U.S.C. 1114 (including 
law enforcement agents, employees of correctional institutions, and 
judges) "while engaged in" the performance of their official duties.13l 
The tel'm "forcibly" has been held to modify the entire string of verbs 
that follow it so that the provision reaches only those acts of mtimida
tion that involve, force or a present threat to inflict bodily harm.132 
This statute is commonly used to punish assaults upon the enumerated 
public servants or such acts as opposing, resisting, or interfering with 
them in the exercise of their duties. There are few reported cases in
volving threats or intimidation under 18 U.S.C. 111, although the law 
clearly bars such conduct. 

18 U.S.C. 372 punishes by up to six years in J?rison whoever con
spires. inter alia, to prevent "by force, intimidatIOn, or threat," any 
person from accepting or holding any office, trust, or place of con
fidence under the United States, or from discharging any duties 
thereof, or to induce "by like means" any officer of the United States 
to leave. the place where his duties as an officer are required to be per
formed, or while engaged in the lawful discharge of his duties to 
injure his property so as to molest, interrupt, hinder, or impede him 

. in the discharge of his official duties. This statute is drafted broadly 
to embrace conspiracies affecting all Federal public servants.13S How
ever, no suhstantive statute of similar reach exists. 

18 U.S. C. 1503 punisheB by up to five years in prison whoever, inter 
alia, corruptly, or by threats or f07 \ or by any threatening letter or 

1m 18 U.S.C. 2231 Is a ,parnliel enactme~'. Jpeclflcnlly aimed at protecting persons 
authori7.ed to ~erve or exec'lte Fenrcll wnrrnnts or to mnke se~rches and seizures 

''''' See United SFatcs Y. Bamliergcl', 452 F.2d 696 (2d Clr. 1971). cert. denied: 405 U.S. 
1043 (1972): Umtcd States v. Johnson, 46.2 F.2rl 423 (3d Clr. 1972), cert. denied 410 
U.S. fl37 (lfl73) : Lono v. United Statcs. 109 F.2d717 (4th Clr. 1"(2). ' 

'~ RelntlYely few reported prosecutions under 1S U.S.C. 372 exist. 'See, e.g., Finll v. 
Uwter/· S,fate8. 21!l F.2d 8f14 (9th elr.). cel't. denied. 34!l U.S. !JOG (1955); United Statclt v. 
Ha./l. 114 __ F.2d 849 (4th Clr.). cert. [lenled, 382 U.S. 812 (1965) . U11itcd States V. Barliel' 
442 F.2d 017 (3rd Clr.), cert. denied, 404 U.S. 84G (1971).' , 
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communication, endeavors to influence, intimidate, or impede any wit
ness,IS<I or any grand 'or petit juror, or officer of any court of the United 
States, in the discharge of his duty.135 

B. In'reZation to the offense in pa'ragraph (.9) 
18 U.S.C. 871 punishes by up to five years in prison whoever know

ingly and willfully deposits for conveyance in the mail or for delivery 
from any post office or by any letter carrier any letter, paper, writing, 
print, missive, or document containing any "threat to take the life of 
or to inflict bodily harm upon the President of the United States, the 
President-elect, the Vice President or other officer next in the order of 
succession to the Office of the President, or the Vice President-elect, or 
knowingly and willfully otherwise makes any such threat against" one 
of such enumerated persons. The phrase "other officer next in the order 
of succession to the office of President" is defined to mean the person 
next in the order of succession to act as President in accordance with 
3 U.S.C. 19 and 20. 

It has bee.n held that this statute reaches only true threats as distinct 
from utterances that would lead a reasonable person to interpret them 
as a joke or as mere political hyperbole.ISG Given a true threat,137 nearly 
all courts that have considered the issue, notwithstanding the expres
sion by the Supreme Court of "grave doubts" as to the correctness of 
the interpretation/s8 have determined that the requisite scienter (i.e., 
"knowingly and willfully") is established by proof that the maker of 
the threat comprehended its meaning and voluntarily and i.ntentionally 
uttered the words as a declaration of apparent determination to carry 
out the threat; proof o,f an actual intent to carry the threat into ex
ecution is not ordinarily required.139 The Fourth Circuit, however, in 
United States v. Patillo,140 by a divided court, held that, if the threat 
is uttered with no communication to the President intended, proof of 
actual intent to carry out the threat is necessary to establish the 
requisite willfulness.HI 

3. The Offense 
Subsection (a) provides that a person is guilty of an offense if he 

(1) uses force, threat, intimidation, or deception with intent to influ
ence a pUblic servant with respect to his taking' an official action or per
forming a legal duty as a public servant, or (2) communicates (A) a 
threat to commit a crime or violence upon the person of the President 
or a potential successor to the Presidency, or (B) information, that he 

134 The coverage of this statute In respect to witnesses is carried forward In proposed 
section 1323. 

135 There are also at least two statutes outside of title 18 on Inthnidatlon of specified 
public servants, one barring Intimidation of Inspectors under the Grain Standards Act 
(7 U.S. 87!;!), and the other b"rrlng threats or Inthllidation to obstruct the due admlnls· 
tratlon of the Internal revenue laws (26 U.S.C. 7212). 

100 See. e.g .. Watta Y. United Statea, 394 U.S. 705 (1969) ; Alexander v. UniteeZ Statea, 
418 F.2d 1203 (D.C. Clr. 1969). 

137 Such a threat may be condltlonal. See Uni,ed Statea v. Moncrief. 462 F.2d 7·62 (9th 
Clr. 1972). 

1~1 See Watts v. UniteeZ Statea, 81lpm note 136, at 707. JlIsticea MQI'ahaZZ aneZ Douglaa, 
concurring in Rogera Y. United Statea, 422 U.S. 35, 41-48 (1975), indicated their bellef 

that the dictum In Watta Is sound. 
13D.E.g .. United Statca Y. OOIrt<pton. 428 F.2d 18 (2d Clr. 1070). cert denied. 401 U.S. 

1014 (1!J71); R<J1/ v. UnitecZ States, 416 F.2d 874 (Oth Clr. 1960); [/Ilitca States ". 
Hart. 457 F.2d 1087 (10th Clr.), cert denied. 401) U.S. 801 (1972) ; UniteeZ States Y. Rogcra, 
488 F.2d 51'2 (5th Clr. Hl741. re,'ersed on other grounds. 422 n.S. a5 (1076); United 
States '". Lincoln. 462 F.2d 1368 (6th Clr.). cert. denied, 400 U.S. 952 (1972). 

140 438 F.2d 13 (4t·, Clr. 1971) (en bane). 
lU The Supreme Court gr~ntpd certiorari In United Statea v. Rogera, SUPI'U note 139, 

to resolve the conflict with Patillo with respect to sclenter, but the case was decided on 
other grounds. 
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knows to be false, thai such a crime is imminent or in progress, and, in 
either case, the communication is under circumstances in which the 
threat or information may reasonably be understood as an expression 
or reflection of serious purpose. 

Paragraph (1) deals with the protection of public servants from 
unfair and dangerous pressures exercised against them before they 
engage in official action or perform a legal duty.142 The offense thus 
complements the bribery series of offenses set forth earlier in this sub
chapter, which likewise deals with improper external pressures (albeit 
of a different kind) on public servants. 

The prohibited means-Le., force, threat, intimidation, and decep
tion-parallel those' j]l section 1323 and the discussion of those terms 
under that section should be consulted.143 The terms are meant to be 
read independently of one another. Hence, unlike under current 18 
U.S.C. 111, the word "force" is not to be construed as affecting the 
interpretation of the other words such as "threat," and the latter is 
intended to have a broad reach including threats of future (non
huminent) force 144 as well as threats of non-violent action (e.g., to 
injure a public servant in his business). 

In sum, all types of forces, threats, and intimidations are included 
(limited only by the affirmative defense set forth in subsection (b) 
which will be discussed below). The far-reaching nature of this offense 
is illustrated by the use of both "threat" and "intimidation." Although 
they clearly overlap, each is included because it is believed that the 
term "intimidation" more clearly covers the nonverbal conduct in
volved in such acts as following or "shadowing" a person or breathing 
over the telephone than does the term "threat." All such acts are in
tended to be included in the prohibitions of this section. 

The inclusion of all forms of force, threat, and intimidation is in
tended to foster the basic purpose of the statute-to protect the govern
ment's right to function freely by eliminating improper pressures on 
its employees. For this purpose, the statute draws no distinction be
tween acts of discretion (official acts) or the performance of minis~ 
terial functions or acts outside the scope or the public servant's official 
duties (performance of a legal duty). All are fully protected from 
improper tampering by means of force, threat, intimidation, or de
ception.145 In this regard, this offense parallels the related sections 
on bribery (sl'ction 1351) and graft (section 1352). 

Similarly, as a consequence of the definitions of "public servant" in 
sections 111 and 1359, this section applies to persons not yet holding 
public office but who have been elected, nominated, or appointed tobs 
public servants (or officially in formed that they will be nominated or 
appointed). This is intended to take the issue of when, in point of thue, 
a person in fact becomes a puhlic servant out of controversy in a case. 
As long as entrance upon public service is expected, contemplated, or 

1<0 Section 1358 11l1s n similar thrust, but is directed nt activities occurring after the 
official action has been taken or the legal duty performed. 

H3 The same combination of terms is used in section 1116 and iu the kidnapping series 
of ~r1l11es (see sPctiolllflU(a) (2)). 

14< Contrast United States v. Glot'el', 321 F. SllPP. 591 (E,D. Ark. 1970). holding that 
a tll1'pat of future force was InRufficient to Yiolate 18 U.H.-C. 111. 

14" The Committee has re.iecten t"e complex formnlntlon of th" ~ntloulll. Commission 
for this offense. which <11stingnisilecl hetween thre(lts of Imrm with intent -to influence 
official Action In a jurliclnl or nnmlnlstrntjYe prorrer1lng. RIHI threntsof s"eclflc types di
rectc!1 nt other !1Iscretionnry Acts by a puhlie seHant. See Flnnl Report, § 1366. 

-- -- - -- -------------------------------'1 
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sought at the time of the act, then tampering in the form of force, 
threat, or intimidation with the requisite intent violates the statute.H6 

There is no requirement that the force, threat, or intimidation be 
directed fit the public servant who is to be influenced thereby. What is 
prohibited is the "use" of force, threat, or intimidation. Thus, the 
barred conduct may be directed not only at the public servant but at 
his family, friends, or associates itS well, or, for that matter, at anyone, 
if the requisite intent is present. It is also intended to cover threats 
not only against the person but against any property interest as well. 

The conduct in this offense is using force, threat, intimidation, or 
deception. Since no culpability standard is specifically prescribed~ 
the applicable state of mind that must be proved is at least "lmowing," 
i.e., that the offender was aware of the nature of his actions.147 

The element that the above means were employed "with intent to 
influence a public servant with respect to his taking an official action 
or performing a legal duty as a public servant" states the particular 
purpose for which it must be shown that the conduct in question was 
performed. It should be noted that "conduct" may include an omis
sion to act where there is a legal duty to act. (See section 111). 

The offense in paragraph (2) generally parallels section 1616 (Com
municating a Threat), except that no specific intent (as required in 
that section) to alarm or harass another person is present; at the same 
time, this section contains a requirement (not in section 1616) that the 
threat or information be capable of being reasonably understood as 
an expression or reflection of serious purpose. 

The reason for separate (and more severe) tre·atment of the present 
offense apart from section 1616 is that threats against the President 
are likely to occasion a disruption of governmental processes, even if 
the threat is not carried out or even seriously intended. For whenever 
an apparently genuine or serious threat is uttered, there exists the 
potential for caneellation of a Presidential appl'arance or activity 
and the expenditure of considerable governmental resources thTough 
the initiation of an investigation by the Secret Service. Tn this re
spect, threats against the President bear a strong similarity to bomb 
hoaxes directed at aircraft,148 which likewise have a strong tendency 
to create substantial disruption. In view of this similarity. subpara
graph (R) extE'nds the off('nse in 18 U.S.C. 871 to reach the hoax con-
cept, which is also embodied in section 1616(a) (2). . 

The common element that the threat or false information is com
municated under circumstances under which it may reasonably be 
undE'rstood as an expression or reflection of serious purpose is de
signed to carry forward the case law interpretations under 18 U.S.C. 
871 dealing with the kind of threat required to pstablish a violation 
of that statute. Thus, a jocular utterance in the form of a threat or a 
threat communicated as political hyperbole in the course of a speech, 
not reasonably susceptible to construction as an expression or reflec
tion of serious purpose, is not within the scope of this section. The 
Committee specifically endorses the holding in Watts v. United States, 
supra, that a "true" threat is required, and the formulation here is in
tended to perpetuate that construction. 

HO See WorJdng Papers. p. 590. 
1<7 See sections 303(b) (1) nnd 302(b) (1). 
148 See 18 U.S.C. 35. 
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The term "crime of violence" is defined in section 111 to mean, in 
this context, an offense that has as an element the use, attempted use, 
or threatened use of physical force against the person of another or 
any other offense that is punishable by more than one year in prison 
and that, by its nature, involves a substantial risk that physical 
force against the person of another may be used in the course of com
mitting the offense. Thus, the phrase "threat to commit a crime of 
violence upon the person of the President" includes, and probably is 
broader flian, the present scope of 18 U.S.C. 871, which covers only 
threats "to take the life of or to inflict bodily harm upon" the PresI
dent. 

The phrase "potential successor to the Pres:dency" is defined in 
section 135!) (a) (1) (C) to mean the President-elect; the Vice Presi
dent; if there is no Vice President, the person next ill order of suc
cession to the office of President; or Vice President-elect.149 This 
precisely reflects the existing purview of 18 U.S.C. 871. 

The conduct in this offense is commullicatin~ a threat (subpara
graph (A» and communicating information (subparagraph (B». 
Since no culpability standard is specifically set forth in th~s secfon, 
the applicable state of mind that must be proved is at least !'knowing," 
i.e., that the defendant was aware of the nature of his actions.15o 

The remaining elements in these offenses are aU existIng circum
stances. As no culpability leyel (with one exception) is spec'fically 
prescribed, the applicable state of mind to be shown is at least "reck
less," i.e., that the offender was aware of but disregarded the rIsk that 
the circumstances existed.l5l The single ('xception is the circumst,ance 
that the information communicated be false. As to this fact, the cul
pability level is set at "knowing," thus requiring proof of an awarenp..ss 
of the falsity of the information.152 . 

4. Affirmative Deje111Je 
Subsection (b) contains an affirmative defense to a prosecution 

under subsection (a) (1) that the conduct used to threaten or to in
timidate consisted solely of lawful conduct and that the defendant's 
sole intention was to compel or induce the public serva',lt to exercise 
his official action properly or to perform his legal duty properly. 

This defense is designed to mitigate the effect of paragraph (1) 
which, as drafted, makes every threat whatsoeyer with intent to in
fluence a public servant's performance of his duties a criminal offense. 
Some threats are proper and may even involve questions of free speech. 
Th}s provision recognizes that possibility and affords a defense, under 
strIctly confined circumstances, for snch threats. A similar defense 
exi~ts in the parallel section dealing with tampering with a witness or 
an mformant.153 

The key element in the defense is that the threat be of "lawful" con
duct. This is int~nded to include the concept of "lawful" not only in 

140 These t~r"'s nrp "11 tleflned In ~ppt10T\ 111 
'00 See sections 303 (b) (1) and 302(b) (1). The term "communicate" is defined In section 

111. 
'7' Se sections 302(~) (2) and 302(b) (1). The committee therefore rejects the holdln.!! In 

U'Itl;tecL States v. Pat',llo, s/lpra note 140, that drew n. distinction In terms of scienter 
Umt'ed States v, Put111o, supra note 140, that (lrew n distinction In terms of scienter 
between thrents mnde without the purpose of being- communicated to the PreSident and 
those made with snch pnrnose. Under this section. re<rarr1less of the actor's Intent In reb'lud 
to whether his threat rearhes the President. the actor will only need to be rerkless ns 
to the clrcnn]stnnce thnt his thrent could reasonably be understood as an expression or 

reflertlon of serious purpose, nnd no additional element of nn Intent to carry out the 
thrpat need be shown. 

'62 See section 302(b) (2). 
153 Section 1323 (b). 
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the criminal sense but in the civil sense of a tort as well. Thus not only 
will a threat to comm:.t an assault fall outside of the defense, but a 
threat to commit a libel will .also. Among the acts to which the defense 
will apply are: a cleric influencing an elected public servant to vote 
in Congress by threat of excommunication; a threat by a supervisor 
to discharge a subordinate if he l?ursues a particular course of official 
behavior unless the threatened dIscharge violates the applicable civil 
service law; and a threat of J;>olitical opposition if the public servant 
should exercise his discretion III a certain manner. 

The threat, of course, must be solely to influence the public servant 
to perform his duties properly. If the threat is intended to influence 
official action or the performance of a legal duty to benefit the actor 
instead of "solely" to have the duties performed properly-an admit
tedlydifficult line to draw-then the defense will not apply. 

As drafted, this provision affords a defense only for threats that fit 
its requirements. Force is not included because the use of force to 
influence a public servant, even to act lawfully, cannot be tolerated. 

The defense is denominated as "affirmative," thus requiring: that the 
defendant bear the burden of proving each of the elements thereof by 
a preponderance of the evidence.154 

5. Jurisiiiction 
There is Federal jurisdiction over an offense in paragraph (1) if 

the public servant is a Federal public servant. In addition, extra
territorial jurisdiction exists over this offense under section 204 (a) (1). 
This broadens somewhat the jurisdictional extent of current law.155 

The Committee considered further enlarging Federal jurisdiction to 
reach loacl public servants where interstate travel or the mail is 
utilized, as does current 18 U.S.C. 1952 in the case of bribery. Such an 
extension was made in the obstruction of justice statutes.156 However, 
this option was rejected as not justified by experience or necessity for 
the offenses defined here. 

With respect to the offense in paragraph (2), there is Federal juris
diction if the offense is committed within the general 01' special juris
diction of the United States as set forth in sections 202 and 203. In ad
dition, extraterritorial jurisdiction exists over this offense under sec
tion 204. 
8. Grading 

An ?ffens~ in this seCtion is graded as a Class ~ felony (up to three 
years In prlson). As to paragraph (1), the serIOusness of force and 
threats and their relationship to the conduct of the government argue 
in favor of felony grading. An offense under section 1323, covering 
tampering with witnesses and informants, is also graded as a felony, 
albeit one grade higher because of the partiCUlar gravity of the evils 
involved in tampering with official proceedings and obstructing jus
tice. As to paragraph (2), the Class E felony classification preserves 
the approximate penalty level in 18 U.S.C. 8'li. . 

]Ii{ ~ep the iJeflnition of "nffirmatlve defense" in section 111. . 
:1M Moreover. the definition of "public Fervlmt" In section 11118 more encompnsslng thnn 

the snecific classes of public servnntscovered In 18 U.S.C. 1114. For example. by virtue 
of the special rlefinltion of Fe(lernl public servnnt In section 1359, the offense in paragraph 
(1) will a1>ply to District of Columbia publlc servants. 

1M Seeton 1323(e) (4) and (5). 

92-919 0 - 77 - pl. 1 - 28 
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SEOTION 1358. RETALIATING AGAINST A PUBLIC SERVANT 

1. In General and Pre8ent Federal Law 
This section complements section 1324 (Retaliating against a 'Wit

ness or an Informant). It is designed to protect public .servants against 
undue pressures due to acts of retaliation because of a past official 
action or their status as public servants. 

This section carries forward different aspects of the same statutes 
covered by paragraph (1) of the prior section. Thus, this section covers 
that portion of 18 U.S.C. 111 that punishes whoever forcibly assaults, 
resists, opposes, impedes, intimidates, or interferes with any person 
desi~ated in 18 U.S.C. 1114 "on account of" the performance of his 
offiCIal duties. It also reflects that portion of 18 U.S.C. 372 that penal
izes a conspiracy to prevent, by force, intimidation, or threat, any 
person from accepting or holding any office, trust, or place of con
fidence under the United States, or from discharging any duties 
thereof, or to induce by like means any officer of the United States 
to leave the place where his duties as an officer are required to be 
performed, or to injure him in his person or pro,l?erty "on account of 
his lawful discharge of the duties of his office." Slmilarly, this section 
brings forward the "on account of" branches of 18 U.S.C. 1503.157 
~. The Offense 

A. Element8 
Subsection (a) provides that a person is guilty of an offense if he 

engages in conduct by which he causes bodily injury to another pers.on 
or damages the property of another person "because of an offiCIal 
action taken or a legal duty performed by a public servant, or because 
of the status of a person as a public servant.'" 

The statute adopts the approach of limiting the types of injuries 
that are proscribed to those involving bodily injury or damage to 
property. The Committee has rejected the approach of the National 
Commission, which proposed to penalize whoever "harms another by 
an unlawful act in retaliation." 158 The theory behind restricting the 
sweep of this offense is that the potential for injury to the government 
is greatly lessened because the official action has already been taken 
or the legal duty has already been performed. The Federal interest 
should thus be directed more towards protection of its public servants 
irom physical harm. Other kinds of conduct (including tortious con
duct covered by the National Commission proposal) directed at them 
as retaliation for official actions can be resolved in the local courts. 
Note, however. that a public servant is protected against economic 
retaliation under section 1324 (a) (2) if the retaliation is on account 
of testimony or information as to a possible offense given by him. TLI3 
Committee deems these activities by any person of such overriding 
importance as to justify protection through criminal sanctions against 
economic as well as physically injurions retaliatory acts. 

On lv spriollfl RC't.fl of rptnlin'tion nrp inC'lnrlpn. Tl1~flP. arp nelinentod 
as those that cause bodily injury or damage the property of another 

1ST For a more detalled dlRcussl"n of these st~tutes. as well as others brought fOl.'Ward 
herein, see the report accompanying the previous section and sections 1323 and 1'324. 

]J;8 See Finnl Report, !i 1367. 
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person. The term "bodily injury" is defined in section 111 and is the 
kind of injury punished as battery in section 1613. The concept of 
"damages the property of another" is intended to mean physical dam
age to property of the sort covered in the arson and property destruc
tion offenses (sections 1701-1703). 

This section speaks of retaliation because of the taking of an official 
action or the performance of a le~al duty. The term "official action" is 
defined in section 111 to mean only those actions involving an exercise 
of discretion. However, public servants ought clearly to be protected 
against retaliation on account of their performnnre of manc1atory or 
ministerial acts. Such coverage is afforded by the phrase "legal duty." 

The retaliatory act mnst. be "beranse of" the official action or per
formance of ,a legal duty or the status of a person as a public serv
ant.159 The phrase "because of" should be read as synonymous with the 
term used in current law, "on account of." 

As under the prior section, the conduct can be directed against any 
person, not just the public servant because of whose official action, 
performance of duty, or statns the conduct is performed. Although 
current law is limited to injuries to the person or property of the 
public servant himsl'lf.1GO The Committee believes that it is important 
to protect family, friends, associates, etc. from acts of retaliation, Note 
also that, unlike in 18 ·U.S.C. 372, it is not an element of the offense 
that the official action or performance of a legal duty was "lawful." 
The Oommittee considers that physical retaliation is unjustified against 
a public servant irrespective of the legality of the public servant's acts 
that may have prompted the retaliation.l6l 

B, 01lZpa'bility 
The conduct in this offense consists of engaging in any conduct. 

Since no culpability standard is specifically designated, the applicable 
state of mind that must be proved is at least "knowing," i.e., that the 
dcfpndant was a ware of the nature of his actions.162 

The elements that the conduct "causes bodily injury to another per
son," etc., is a result of conduct. Since no culpability level is specific
ally set forth in this section, the applicable s~ate of mind that must be 
shown is. at a minimum. "recklf>RR," i.e .. that the defendant was con
scious of but disrel!arded the risk that the result wou1il. occur.1G3 

The element beQ;inning with the words "because of" state the par
ticular purpose for which it must be proved that the conduct was 
performed. 
3. JurisdiaUon 

There is Federal jurisdiction over ar offense descrihed in this section 
if the public servant is a Federal public servant. This somewhat ex
pands the scope of current law/64 but is in accord with the recommen
dation of the National Commission that an Federal public servants 
should be protected against retaliation for their official actions. 

1.59 The latter branch would rench, for example, the case of an employee of the Civil 
Rights Division of the Department of Justice who Is attacked because of his employment 
In S11ch n/!,enc;v. ,.0 See 18 U.S.C. 1503. 

161 Sec Working PApers. p. 597. 
, •• See sections 303(b) (1) Ilnd R02(b) (1). 
1.1 Flpe sectlonR 303(b) (3) and 302(c) (2). 
,., See the definition of Federal pubIlc servant In section 1359 extending tIlls section 

to District of Col1Jmbla pnhllr ~ervnntR. Moreover. thl' definition of "pnbllc Rervant" 
In section 111 IR broader thnn the list of Federal offirinlR anel employees In 18 U.S.C 
1114. which covers only about thirty percent of all Federal public servants. 
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4. Grading 
. This section is graded as a Class E felony (up to three years in 

prison). Of course, if more serious harm is caused, e.g., maiming or 
death, or destruction of a dwelling, other sections of the proposed 
Code may also be utilized to punish the conduct. 

SECTION 1359. GENERAL PROVISIONS FOR SUBOHAPTER F 

This section contains various special definitions applicable to the 
offenses in this subchapter, as well as two defense J?recluded provi
sions. The definitions have been discussed in connectlOn with the sec
tions to which they apply. 

Subsection (b) (1) provides that it is not a defense.to a prosecution 
under sections 1351, 1352, 1354, or 1356 that the recipient was not 
qualified to act, whether because he had not yet assumed office, because 
he lacked authority or jurisdiction, or because of any reason. 

The offenses to which this defense precluded provision applies are 
bribery, graft, trading in special influence, and speculating on official 
action or information. The provision is derived from the recommenda
tion of the National Commission.t65 It is designed to obviate prob
lems relating to whether or not the person receiving, e.g., the bribe, 
was qualified to act. The Committee takes the view that a J?erson who 
offers a bribe in return for an agreement that the publIc servant's 
official action will be influenced is guilty, even if the public servant 
had no power to bring about the result desired or was' not qualified 
to act. This result is consistent with existing law. It further elaborates 
on the concept in the definition of "public servant" in sections 111 and 
1359 as including persons nominated, aJ?pointed, or.elected (or offi
cially informed that they will be nommated or appointed) to be 
public servants, thus enah1in~ these sections to reach corrupt endeavors 
to influence public.servants before they assume office.166 

Subsection (b) (2) provides that it is not a defense to a prosecution 
under sections 1351 through 1355 that the defendant, or the recipient 
of the thing of value when a party other than the defendant, by the 
same conduct, also committed an' offense described jn section 17'22 
(Extortion), 1723 (Blackmail), or 1731 (Theft), This provision is. 
designed to obviate a technical defense, thus far largely rejected by the 
rases, based upon the thesis thatbribery and extortIon (or bribery and 
theft) are mutually exclusive crimes.167 A .corresponding provision is 
contained in section 1321 (Witness Bribery) and the discussion there 
should be consulted 'here; 

16. See Final Report, S 1361 (2). 
1M Working Pnpers. p. 689, 
101 See, e.g., United states V. Addonizio, 451 F.2d 49, 72-73, 77-78 (3d Clr. 1971), cert.· 

denied, 405 U.S. 936 (1972). 
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CHAP~R 14.-0FFENSES INVOLVING TAXATION 

This chapter deals with offenses involving taxation and includes two 
subchapters. Subchapter A deals with internal revenue offenses, such 
as tax evasion, and subchapter B concerns customs offenses, such as 
smuggling. Jurisdiction over the offenses is plenary, as under current 
law. 

SUECHAl'TER A.-INTERNAL REVENUE OFFENSES 

(Sections 1401-1404) 

Sections 1401 and 1402 of S. 1437, as reported, set forth the offenses of 
tax evasion and the disregard of tax obligations or the false claiming 
of an exemption. Section 1403 carries forward, a number of specific 
tax offenses relating to alcohol and tobacco. Section 1404 contains the 
definitions applicable to the foregoing sections. Sections 1401 and 1402 
are intended to supplant the criminal penalties currently appearing in 
nine sections of the Internal Revenue Code, 26 U.S.C. 7201-7207, 7212 
and 7215. 

The formulations of the National Commission/ S. 1, as introduced 
in the 93d Congress/ and S. 1 and S. 1400 3 in the 94th Congress were 
noteworthy for their similarities.4 The Committee, therefore, has em
bodied in S. 1437, as reported, the features common to all these drafts. 
In keeping with the consensus objectives of the Committee, the N a
tional Commission, the Department of Justice, and the Internal Rev
enue Service, offenses in this subchapter are written so as to retain, 
when coupled with other generally applicable offenses, the breadth 
and effectiveness of sanctions currently found in the Internal Revenue 
Code of 1954 (title 26, United States Code) and provisions such as 
18 U.S.C. 287, 371 and 1001. 

The dl'finitions of punishable conduct are systematized and simpli
fieo; they are placeo here to achieve the goal of having all principal 
criminal laws in a single code to be considered and construed as one 
instrument. 

Under the present criminal provisions of 26 U.S.C. 7201, tax evasion 
is defined ns an attempt ofi\mse, thl' attempt bl'ing "in any manner to 
evade or dl'feat" any tax or payment then·of. The penaltv is imnrison
ment np to five years, or a maximum fine of $10,000, or both. The ele-

1 RI'P Flnnl Rppnrt. U 1401-1403. 
• ReI' Bprtlon~ 2flO1-2ROll. 
• Ree RPrtlonR 1401-1403. 
• See Hearings. p. 6326. 

(425) 
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ments explicit in the statute and imposed by the gloss of judicial in
terpretation require: (1) a willfu} 5 (2) attempt to evade or defeate 
(3) an additional tax due and owing.1 

The overwhelming majority. of current cr~mina] tax evasion. prose
cutions under 26 U.S.C. 7201 Involve the filmg of fraudulent mcome 
tax returns. Such a filing satisfies the "attempt" element of the statute.S 

In the absence of a fraudulent filing, the government ·may also rely 
on other affirmative acts to prove an attempt to ev~de or defeat, such 
as: 9 

... keeping a double set or books, making raIse entries or 
alterations or false invoices or documents, destruction of books 
or records, concealment of assets or covering up sources of in
come, handling of one's affairs to avoid makmg the records 
usual in transactions of the kind, and any conduct, the likely 
effect of which would be to conceal. If the tax evasion plays 
any part in sllch C'ondllct, the offense may be made out even 
though the conduct may also serve other purposes such as 
concealment of other crime. 

The necessity to show a net tax deficiency which is due and owing 
as an element of proof under the existing evasion statute is one imposed 
by judicial opinion.10 

Section 7202 of title 26 involves willful failure to collect or truth
fully account for and pay over any tax, the obvious thrust being to 
enforce the performance by third persons of obligations imposed by 
law to collect taxes. These are generally referred to as "trust fund" 
taxes, e.g., withheld social security and income taxes. N onperiormance 
of the collection duty, or dishonest reporting or non-reporting of col
lections, and failure to pay over the amollnt due coupled with willful
ness make out the particular felonies defined. The penalties are the 
same as for attempted evasion. 

Section 7203 of title 26 proscribes failure to file tax returns, pay any 
tax, keep records or supply information. The elements of the offense 
are nonperformance coupled with willfulness. l1 Violations of section 
7203 are misdemeanors carrying a maximum sentence of one year in 
prison, a $10,000 fine, or both. 

Sections 7204: and 7205 of title 26 deal, respectively, with willful fail
ures to give true withholding statements by employers to employees 
and willful failure to give true withholding information by employees 
to employers. Each of these offenses is 11 misdemeanor C<l.l"rying a pos
sible prison sent.ence of up to one year. 

Section 1206 of title 26 contains numerous separate offenses in its five 
subdivisions: (1) willfully making and subscribing an Internal Reve-

6 See United 'Statea v. Biahop, 412 U.S. 346 (1973) ; Spica v. Unit"d States, 317 U.S. 492 
(l043) : Holland Y. United Statea, 348 U.S. 121 (19M) ; Sansone v. United Statea, 380 
U.S. 343 (1965). 

o Spiea Y. United Statea, slIpra note 5; Sansone Y. United States, aupra note 5. 
7 Lawn Y. United Stlltes. 355 U:S. 339 11958); Sansone v. United States, altpra note 5. 
8 Uniter1. States Y. Stone, 431 F.2d 1286 (5Nl Clr. 1970), cert. denied, 401 U.S. 912 

(1971) ; United Statea v. Goppola, 425 F.2d 660 (2d Cir. 1969). 
9 Spies v. United States, supra note 5. . 

10 E.g., Lawn v. United States, sllpra note 7. at 361; Sansone v. United States, supra 
Dote 5, at 351. 

n See United Statea v. Port1~, 426 F.2d 519 {l<Jth Cir.) , cert. denied, 400 U.S. 1\24 
(1970). The degree of Willfulness nnder this section has heen held to be the same as that 
required by section 7201. UlIited States v. Bishop, 8upra note '5. Any of these nonperform
ances, willfully done and coupled with proof of nn affirmative net demonstrating Intent to 
evade tnxe_. can become a violation of the evnslon statute, 26 U.S.C. 7201. Se,~ Spiea v. 
United States, aupra note 5. 
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nue Service document which is verified by a declaration that it is made 
under the penalties of perjury without believing it to be true in all 
material matters; (2) willfully aiding, procuring or advising the prep
aration 01' presentation of a materially false document 01' return under 
therevenu~ laws (whether or not such falsity is known to the person 
authorized or required to present the document); (3) falsely simulat
ing·or executing a required bonel, permit entry or document' called for 
by the revenue laws; (4) removing or concealing goods or any prop
erty on which a tax is imposed 01' levy authorized" by 26 U.S.C. 6331, 
with intent to defeat the assessment 01' collection of any tax; or (5) in 
connection with a compromise (under 26 U.s.C. 7121), concealing 
property of the person hable, or withholding, destroying or falsifying 
any records relating to the financial condition of the person liable. All 
of these crimes are punishable as felonies by prison sentences up to 
three years, or fines of not more than $5,000, or both. 

Section 7207 of title 26 proscribes the willful delivery or disclosure 
_ to the SE'cl'E'tary of the Treasury (i.e., the Internal Revenue Service) 
of any list, return, or other document known to be fraudulent. The 
willful furnishing of certain trust or private foundation information 
under 26 U.S.C. 6047, 6056 or 6104, known to be false is also made an 
offense. The maximum penalty is a sentence of not more than one year 
in prison or a fine of up to $1,000, or both. The Committee has been 
advised til at, as a matter of internal policy, the Department of Justice 
has declined to use this statute because it needlessly duplicates at a 
misdemeanor level other sanctions with felony penalties, i.e., 18 U.S.C. 
1001 and 26 U.S.C. 7206(1). . 

In addition to the above provisions, a special collection measure was 
enacted in 1958 for dealing with persist13ntly delinquent employers and 
other withholding agents who do not perform their tax withholding 
obligations.12 It calls for the establishment, on notice, of a special trust 
fund bank account and the depositing thereafter. of collected with
holding taxes within two banking days after collection. A special mis
demeanor sanction is provided in 26 U.S.C. 7215 with respect to the 
failure to establish the trust fund account Or to make the requirEld 
deposits.I3 Willfulness is not an element of the offense. Inability to 
pay is not a defense.14 

All of the above criminal statutes provide for the inclusion of the 
costs of prosecution in sentences that may be imposed, except 26 U.S.C. 
7204,7205 and 7207. 

SECTION 1401. TAX EVASION 

1. The Of pense 
A. Elements 

Section 1401 of S. 1437, as reported, redefines tax evasion as per
forming any of five categories of acts "with intent to evade" liability 
for a tax or the payment thereof. 

The first category is the traditional fiIin?; of a tax return which 
understates the tax. IS This preserves the baSIC thrust of the existing 

,. Act of Febrnary 11, 11l5R 72 Stat. 6. 
13 The constitutionality of this statute has been SURtlllned against a clnlm thnt It 

vloln tea due procea by permitting the government to plare n ller"on In 1\ trust account 
cate~ory without n hearing. United State8 -T. Patterson, 465 F.2d 360 (9th Clr.). cert. 
denlPl1. 4011 U.S. 10:l11 (11172) 

H See 26 U.S.C. 7215(b) ; Ullited States v. Dreske, 536 F.2d 188 (7th Clr. 1976). 
15 CnuHlng the /lllng of such a return would, of cour~e. be covered through the com· 

pllc1ty provisions of section 401. 
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evasion statute, 26 U.S.C. 7201, and retains the element imposed by 
juoicial decision requiring proof of a net deficiency in tax. 

The second evasion violation is the removal or concealment of an 
asset, lmowing that a tax is due or may become due. Given the intent 
to evade the tax or its payment, this subsection appropriately places 
this behavior under the evasion umbrella where the uniform evasion 
penalty would apply. 

The third category is the failure to account for or pay over a col
lected and withheld tax when due, or payments received from 01" on 
behalf of another with 'the understanding that they wonld be turned 
over to the United States for tax purposes. This embodies the felony 
now found in 26 U.S.C. 7202 although limited to evasion-motivated 
derelictions, and also could cover the embezzlement of tax monies en
trusted to others such as tax return preparers, accountants, and attor
neys in those instances where the requiSIte intent is fonnd to exist. The 
lower Federal courts have been divioed as to whether the current eva
sion statute reaches embezzll:'ment situations.16 The second clause of 
section 1401 (a) (3) resolves this uncertainty and clearly includes em
bezzlement of tax money in the crimes of tax evasion,l7 

The fourth category of evasion-motivated behavior covered is alter
ation, oestruction, mutilation, concealment or removal of any property 
in the care, custody, or control of the United States. This provision 
can be applied to the not uncommon case where a taxpayer retakes 
property which has been seized or levied upon for delinquent taxes.18 

The fifth and final category provides that a person who "otherwise 
acts in any manner to evade liability for, or payment of, the tax" with 
the intent to evade is guilty of an offense. This provision is designed to 
preserve the encompassing breadth of the "attempts in any manner" 
language of the present evasion statute. The substitution in section 
1401 of the word "acts" (when couplpd with the intent to evade pre
amble) for the word "attempts" in 26 U.S.C. 7201 is, in fact, the sub
stitution of the synonym used by the Supreme Court to define "at
tempts." 19 

. The. Committee rejected the requirement in S. 1, as introduced 
ill the 93d Congress, that the tax due be "substantia1." The word 
"substantial" is not contained in present law. It has been evolved by 
judicial opinion, however, as a means of explaining to a jury that it 
should find an understatement sufficient to insure that soml.'thing more 
is involved than a mere mistake or insignificant oversight. The Com· 
mittee decided not to write a requirement that the tax due be "substan
tial" because such a requirement would undermine the concept of the 
evasion statute-namely, that there must be proof of a clear amount 

,. C'01ll1\1\r" rr"it~tl Rtfltn v. M~Rhnkl. 2RII F.2<1 Ml'i (7th Clr. 10111 \. with United Stllte8 
v. Whiteside,4()14 F. Supp. 261, 264-265 and cases cited there In (D. Del. 1975). Cf. United 
States V. Marquez, 332 F.2d 162 (2d Clr.), cert. denied, 379 U.S. 890 (1964). 

IT Rp~otnmpn(lntl()n of the De[lnrtment of JURtice. See testimony of Scott P. Crampton. 
AsslRtant Attornev Genernl. Tnx Dlvl~lon. HearlngR. "p. 61142-4:l. 

,8 Compare 26 U.S.C. 7212 (b) reqUiring a "forcible reRcue" of such property. but not 
req\1lrlng an Intent to "valle. 

10 Spies v. United 8tatell, supra note 5: see telltimony of nonald McDonald. Chairman. 
Section of Taxation, American Bar Assoclation, Hearings, p. 5633. 
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intended to be evaded. Thus, analytically, the amount due is not 
relevant.2o 

The Committee also rejected exempting an attempt to evade taxes 
from the general attempt provision of the Code.21 In certain cases it is 
clear that a taxpaver intends to evade a tax but the government may 
be unable to prove' any ultimate tax deficiency. For example, a defend
ant may intentionally understate his gross income but subsequ~ntly 
realize that he has legit.imate deductions or loss carryovers not claImed 
on the return which will offset unreported income. Where there is proof 
of an intent by evidence of affirmative activities to evade taxes, but no 
proof of an actual tax deficiency the Committee believes that section 
1001 should be available for prosecution for an attempted violation of 
this section.22 Conceptually, a defense to such an attempt prosecution 
that no tax deficiency is in fact due is an embodiment of the factual 
impossibility concept. That concept is specifically rejected as a defense 
to an attempt in section 101 of S. 1437, as reported, and is rejected here 
for the verv same reasons. 

S. 1, as introduced in the 93d Congress, S. 1400, and the National 
Commission's Final Report all proposed making failure to file 
tax returns a felony upon proof of an intent to evade. Where. there 
is proof of affiI'mative acts demonstrating an intent to evade/3 a failure 
to file would be encompassed within the "acts in any manner" language 
of this section. However, a failure to file evidenced by totally passive 
conduct would be covered in section 1402 as a Class A misdemeanor 
upon proof that such failure was "knowing." 

Finally, as earlier noted, 26 U.S.C. 7206(2) makes it a three-year 
felony to aid or assist in the preparation or presentation of a return . 
which is false as to any material matter, "whether or not such falsity 
or fmud is with the knowledge or consent of the person aut.llOrized or 
required to present such return." Being an accomplice liability pro
vision, this subsection covers the tax return refund mill operator who 
specializes in illegal deductions. As one court. has noted, the purpose 
of this section "was very plainly to reach the advisers of taxpayers 
who got up their returns, and who might wish to keep down the taxes 

.., The manner In which the courts have Interpreted the "substantln1" deftclenc:!, require
ment nllow""flpxlhlllty In pro~N'ntlon, nnn hnR resl1lterl In ~onvlrt\on8 where thp dpf\clenc1 
amounts seem minor when conSidered in vacuo, but "substantial" when considered ns a 
pp.rcentn,::e of thr tllX reporterl 011 the returns. Ree, e.,::., Janko v. United Slate8, :!81 
F.2rl 156 (8th Clr. 19110). rev'rl on othpr ,::rollnrls, :166 U.S. 716 (1961) (tax evaded 
wnR $134 In 1954 and $264 In each of the following two ypar~) ; United State8 v. JIarka, 
282 F. SuPP. 546 (D. Ol'e. 1961l). off'd, 391 F.2d 210 (9th elr., 1968) (tnx eynden wns 
$375.4!l In 1961). See nl~o Utlife(l State8 v. Oindricll, 140 F. SUllp. 356 (W.D. Pa. 1956). 
nf1"d. 241 F.211 54. 57 (311 Clr. 1957) (rollrt ronrluned nrfl,,\pnry was Rnb~tant\nl where the 
defpnl1nnt rellortNI gro~~ recl'lpts of $1:1:1.111.77. but (lid not Inrlurlp ten rherk~ totnling 
$4·.1l80.60) : United State8 v. Nllnan, 236 F.2d 570 •. 585 (2el Clr. 1956). cert. denlen, 353 
U.l'l. 012 (1!l57). whprp the court noted tllat: "All the nttpnrlnnt rlrcum~tnnrp" mURt be 
tnkpn Into consideration" In rlptermlnln,:: whpt.hpr thp elef1rlency waR suhstnntlnl. nnel thnt 
"a few tho\1~nnd nollnrs of omissions of tnxahle Income may In a given case wnrrant crlml
nnl pr/)~pcntlon (leppnrUng on the e\rcnDlstanres of the particular case. Otherwise the rich 
aurl nowerful conld e,'ade the Income tax lnw with Impunity." 

21 RI'rtl0n 1001 . 
.. See Conn~lIy. The ProPo8ed FederaZ Orlminal 00de8: A Pr08ecutor'8 Point o! View, 

RH :'\W. U. T,. np,'. R21;. Q::l2 11!l7::l1: spp testimony of IIfp"Rr~. F'ol~om oml Reppnnk, 
Henrlngs, PP. 6345-6348. Conduct of this nature may also constitute a violation of section 
1343. 

<a Rpp STlie~ v. United Rtrrtp8, RIlPrrz notp 5 : ~I'e nl~o testimony of !'lcoH P. Critmpton. As· 
slstant Attorney General, Tax Division. Department of Justice. Hearings, p. 6335. 
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because of the credit they would get with their principals, who might 
be altogether innocent." 24 UncleI' the proposed Code, the return pre
parer's fraud is covered ander 8('('tion 401 concerning accomplice 
liability. The committee intends that section 401 encompass the same 
types of conduct which are presently violative of 26 U.S.C. 7206 (2). 
Pursuant to section 401, a violation of section 1401 (or section 1343) 
may occur even where the return was filed on behalf of the taxpayer 
by the return pr~parer. 

B. OuZpaoility 
As previously noted, the element of purpose is stated in terms of 

specific intent, i.e., intent to evade any tax or the payment of any tax. 
'This element applies to each of the five evasion offenses in this sec
tion. The phrase "with intent to evade," represents an effort to clarify 
existing law which because of its use of the imprecise word "willfully," 
has persistently generated. confusion in the courts.25 

tfhe culpability is not specified with respect to conduct in any of the 
paragraphs in this section. Therefore, under the general principles of 
section 303 (b) (1), the state of mind applicable in each instance is 
"knowing," i.e., the offender must be aware that he "filed" a tax re
turn; in paragraph (2). that he "i'emoved or concealed assets"; in 
paragraph (3), that he "failed to account for, or to pay over" taxes; 
in paragraph (4), that he "altered, destroyed, mutilated, concealed, 
or removed" property; and in paragraph (5), that he otherwise 
"acted" in any manner to evade a tax. 

In paragraph (1), the element that the tax return understated the 
tax is a result of condnct. Accordingly, under the general principles 
of section 303(b) (3), the appJjcable state of mind is "reckless," i.e., 
the offender mnst be shown to have been aware of. bnt to have disre
garded; the risk that the return would understate the tax.26 

In paragraph (2), the elements that the tax iR due or may hpcome 
due are existing circumstances. The state of mind is specifically desig
nated as "knowing," thus' requiring proof that the offender was aware 
that a tax was due or migM become due. 

In paragraph (3), the elements of "when due," "previously collected 
or withheld," and "received from another perl;lon with the understand
ing that they will be paid over to the United States" are all existing 
circumstances. Accordingly, under the general principles of section 
303 (b) (2), the applicable state of mind is "recklp,ss," i.e., the offender 
must have been aware of, but have disregarded, the risks that the taxes 
were due, and that they either had been previously collected or with
held, or had been received from another person with the .understanding 
that they would be paid to the United States. 

In paragraph (4), the element that the property was in the care, 
custody, or control of the United States is an existing circumstance, 
Therefore, under the principles discussed above, the state of mind that 
n;tust be proved is "reckle~s," i.e., an awareness, but disregard, of. the 
rIsk that the property was 111 the care, custody, or control of the Umted 
States. 

". United- States Y. Kelley, 105 F.2d 912, 917 (2d Clr. 1939). ' 
25 See, e.g.. U1litad- States v. His hop, supra note 5, and cases cited therein. See also 

tp~tlmony of Rrott P. Crnmptnn. AHNINtnnt A tlornp;!, npnprnl. 'I'nx n"·I"lon. nppnrhnpnt 
of Justice. Hearln~s. p. 6334. The Sunreme CO'lrt appears to have resolved one nettlC!;ome 
question, holr1lng thnt "willfully" does not require proof of an evil motive, but rnther 
merely an intentional, voluntary violation of a known legal duty. United State8 v. Pom· 
ponio. 429 U.R. 10 (1976). 

20 Section 302(c) (2). 
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In paragraph (5), the element "to evade liability for, or payment 
of, the tax" states the particular purpose the defendant must be shown 
to have had.21 

Normally, in view of the general requirement to prove a purpose to 
evade any tax or payment of a tax, the government's proof will show 
that the offender also knew of any existing circumstances or knew of 
or intended the results of his conduct. However, the culpability is 
placed at the "reckless" level in the bill as reported in order to reach 
those instances where a person, in carrying out his intention to evade 
a tax and being fully aware of the nature of his conduct, nevertheless 
is only recklessly indifferent as to a particular existing circumstance 
or result. 
~. Jurisdiction 

The jurisdiction for this section is largely circumscribed by the defi
nition of its terms, thus making a limiting statement of jurisdiction 
unnecessary. For example, the crucial term "tax" is defined in section 
1404 to mean a tax or exaction denominated as a tax imposed by "a 
federal statute." The term "federal statute" includes all Acts of Con
gress, with the exceptions of Acts of Congress applicable exclusively 
to the District of Columbia the Canal Zone Code, and the Uniform 
Code of 1\1ilitary Justice.28 Since no jurisdictional base is designated 
within this section, Federal jurisdiction is governed by the provisions 
of section 201.29 

8. Grading 
Offenses under this section are Class D felonies (up to six years 

in prison) unless the tax "liability involved," i.e.hthe tax liability 01' 
payment evaded, is in excess of $100,000, in whic event the crime is 
a Class C felony (up to twelve years in prison). An offense is a Class 
E felony (up to three years in prison) under this section if "no tax 
liabi1ity is involved." 30 Although these penalty levels are higher than 
at current law, they are consistent with the recommendations of the 
National Commission, S. 1400, and S. 1 as original1y introduced in the 
93d Congress, and are deemed appropriate in view of the conscious 
purpose to evade required for conviction. 

The Committee determined to adopt a distinction in level of grad
ing based on the amount of evaded tax liability in order to provide 
a greater deterrent for the very affiuent tax evader. This will, to be 
sure, require a special finding by a jury in addition to a general deter
mination that the defendant is guilty of tax evasion. However, it is 
not thought that the special finding will unduly burden the jury by 
requiring it to ascertain the precise amount of tax or payment evaded, 
but rather will on~y require that the jury generally determine whether 
the amonnt was "m excess of $100,000." 31 

As used in this grading subsection, the term "tax liability in
volved" r~fers ~o the taxpayer's deficiency attributable to the offense 
and not Ins entIre tax owed where some of the tax owed has been paid. 

!!7 This reoulrement Is present In the general Intent to evade preamble and Is merely 
restated in this residual paragraph . 

.. See ~eetlon lOa . 
•• Ree specifically section 201 (bl (2). 
'" This nrovl~lon IR de~lgned to cover offenses In which (1) liability Is not In Issue and 

only evasion of payments Is Involved, or (2) an attempt to evade Is done but no tax 
detlr'enrv In fRet exist •. 

31 See Hearlys, pp. 6327-6331. 
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SECTION 1402. DISREGARDING A TAX OBLIGATION 

1. The Ofle'n88 
Five misdemeanor tax offenses are consolidated in this section. In 

each instance, since no specific mental state is set forth as to the con
duct element, the behavior is culpable if it is an act or omission done 
"knowingly," i.e., when the defendant is aware of the nature of his 
conduct.32 

Section 1402(a) (1) punishes the knowing failure to file when due a 
tax return or an information return that is required to be filed under 
the Internal Revenue Code of 1954, as amended.ss This formulation is 
a restatement of the existing failure to file statute (26 U.S.C. 7203) 
limited, however, to tax returns or information returns, but not includ
ing failure to pay, keep records, or supply information. These latter 
offenses are retained in title 26. If, moreover, the taxpayer fails to file 
a return with intent to evade payment his wrongdoing is amply cov
ered by the felony provisions of section 1401 (a) (5).34 

Section 1402 (a) (2) describes the offense of knowing failure to with
hold or collect taxes required to be withheld or collected under the 
Internal Revenue Code of 1954.S5 Under present law such conduct, 
if engaged in "willfully," is a felony punishable by imprisonment for 
five years.S6 Under the Committee's reported bill', felony treatment 
would be available under section 1401 (a) (2) only the the failure to 
withhold or collect taxes were accompanied by an intent to evade. 
Where no such intent is present, felony treatment seems manifestly 
inappropriate. 

Section 1402(11.) (3) makes it an offense for an employer to fail to 
furnish an employee with a statement of tax withheld or to fnrnish 
him with 'It false withholding statement. S7 This provision is intended 
basically to preserve the offense in 26 U.S.C. 7204, changing only the 
culpability requirement from "willfully" to "knowingly." 

Section 1402(11.) (4) penalizes the making of It claim to which the 
claimant knows h(' is not entitled, for a personal exemption, in an in
come tax return.S8 The provision has no counterpaI"t in existing law. 
However, enactment of such a provision has been Ilrg-ed repeatl'rlly by 
the Internal Revenue Service 30 and is expected by the Committee to 
provide needed prosecutorial flexibility in this area. 

a Sections 303(b} (1) lind 302(b) (1). 
n Thp foC't thnt thp rptnrn IR "nnp" IR nn I.'xlRtlng rlrC'nmRtnnre n~ ·to whlrh the !'>tnte 

of mInd tbnt mn~t he proven Is "recldess." I:'lee sectIons 303(h}(2} nnd 302(c) (1). The flic! 
thnt one IR "relmlrpn to filp" the return IR a DIn ttE'r concE'rnlllg whIch no rulpnbl1lty 
need be proved .. See section a03ld) (1) (.Al. Howevpr. It IR ImplicIt In the connuC't elrment 
of a "knowing" faHnre to file that there be an awareness at least of the risk that i,here 
exists a legal obligation to do so. Compare United States v. Bi8hop, slIpr'£ note Ii . 

.. See teHtlmony of Srott P. CrnmPton AR~lstant Attorney General, Tax DivISion, De· 
partmpnt of .fustlre, RenrlngA, p. mlll:;. 

as The fact that the tax wns "reQnlred" by t"e Tnternal Revenue Code to be withheld 
or collecte-1 Is an existing circnmstance as to which no state of mind is applicable. 

3. 26 U.S.C. 7202. 
:rt The fnet thnt the true statempnt was "required" to be fnrnishep under 26 U.S.C. 

60;;1 floes not necessitate proof of any state of mind. 
38 The elements of entItlement to the personal exemntion Rnd "In nn income tax return" 

are e:dstlng clrrumstnnces. The statp of mlnll Is rlc"lgnntml for thp former element at n 
level of "knowIng" (I.e., "he knows hp Is not entltlell"). so that tIle offendpr mllA! he shown 
to hnvp hepn nwnrp of his lnrk of entltlelllPnt to thp pXPlllptlon. Thp appllrnhlp Rtnte ot 
mlnll for thp fnl't thnt thE' dornnHmt sUhmltten wns nn Inrome tax rpt'lrn Is "rl.'rklpsR" (see 
sertlon 1I01l1h) (2». nlthough as a prnctlcal matter, the evIdence will almost always dem
onRtrntp knowlpnep of thp nn tnrp of the retnrn, 

"" See Worl·;l,.g Papers, p. 766. 
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Section 7205 of title 26 currently punishes at a one-year misde
meanor level the willful furnishing of false information to an em
ployer in a withholding exemption certificate, Or the willful failure 
to supply information which would require an increase in the tax to 
he withhrld. This section will be retained in the Internal Revenue 
Code but is reduced to a Class B misdemeanor in order to afford a just 
and practical vehicle for prosecution for such false statements.40 

Section 1402 (a) (5) prohibits the knowing failure to safeguard ~ol
lected taxes (by depositing them in a special bank account) or paymg 
them over to anyone otlher than the United States.41 This carries for
ward the provisions of 26 U.S.C. 7215 and 7512. 
~. Jurisdiotion 

As under section 1401, the jurisdictional contours of section 1402 are 
principally determined by the definition of such terms as "tax" and 
"tax return" in section 1403. Since no jurisdictional base is specified 
in this section, there is Federal jurisdiction to the extent designated by 
section 201(b) (2). 
3. Grading 

The offenses described in parlagraphs ('!L) (1) through (a) (3) of this 
section are Class A misdemeanors (up to one year in prison). The 
offenses sat fortih in paragraphs (a) (4) and (a) (5) are deemed less 
serious and are graded as Class B misdemeanors (up to six months in 
prison). 

SECTION 1403. ALCOHOL AND TOBACCO TAX OFFENSES 

1. In General 
This section incorporates into the proposed new Federal Criminal 

Code a number of offenses in the, Internal Revenue Code of 1954, as 
amended, relating to alcohol and tobacco taxes. The reason for such 
incorporation is to implement the Committee's decision to consolidate 
all felonies, currently scattered throughout several titles of the United 
States Code, into a new title 18. The technique utilized in this section 
is to list specifically the provisions to be encompassed within the pro
posed section and to provide that whoever "violates" any of such 
provisions shall be guilty of an offense. The term "violates;' incorpo
rates an the elements and culpability aspects of the enumerated of
fenses so that no change in substantIve law is effected. Each section 
enumerated is fonowed by a brief description of its contents, con
tained in a parenthetical expression introduced by the words "relat
ing to." Those words, and the brief descriptions that follow, are not 
to be construed as limiting in any way the full scope of the sections to 
which they refer.4'2 

In many cases, the sections listed embrace a number of offenses deal
ing not only with tax offenses per se, but also with counterfeiting or 
uttering offenses. or offenses involving obstruction of a government 
function by fraud.43 Such offenses are also covered generally rut the 

'0 The alternative of prosecuting under Rsction 11143 (Making a False statement) at a 
felnny level would almost never be justified for this kind of ofl'ense. 

41 The ~lementR that the collected taxes were (leposlted "in a special bnnk aecount" as 
·provine'] under 26 U.S.C. 7512(b) and that funds In snch an account were paid "to any 
person other than an authorized ap:ent of the UnitM states" are existing circumstances, 
as to which the cupabillty level is "reckless." See sections 303(b) (2) and 302(c) (1) . 

.., Ree section 112 (b). 
'3 See, e.g., 26 U.S.C. 5604(a) (4) ; 5762(a) (6). 
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same penalty level, in subchapter E of chapter 11 (Counterfeiting, 
Forgery, and Related Offenses) and insectlOn 1301 (Obstructing a 
Government Function by Fraud). Thus, in those instances, t.he prose
cution is afforded alternative methods of punishing the defendant's 
conduct. 
~. The Offense 

Paragraph (1) of subsection (a) of section 1403 provides that a 
person is guilty of an offense if he violates 26 U.S.C. 5601 (a). That 
statute punishes by up to five years in prison whoever commits any of 
fourteen listed offenses. The principal of these include possessing an 
unregistered still and engaging in the business of a distiller without 
giving the required bond. Also covered are unlawful production, use, 
purch.ase, receipt, or concealment of distilled spirits. The evidentiary 
provisions of 26 U.S.C. 5601 (b), creating presumptions applicable to 
certain of the offenses, are not referred to in paragraph (1). However, 
these presumptions are deemed part of the definition of the offenses 
incorporated herein and thus, to the extent they are valid, will be 
retained.44 

Paragraph (2) makes it an offense to violate 26 U.S.C. 5602. That 
statute punishes by up to five years in prison any person who engages 
in the business of a dlsti11er, with intent to defraud the United States 
of any tax on the spirits he distills, or who does so to defraud the 
United States. 

Paragraph (3) makes it an offense to violate 26 U.S.C. 5603(a). 
That statute punishes by up to five years in prison whoever fails to 
keep or falsifies required records relating to distilled spirits, with 
intent to defraud the United States. 

Paragraph (4) makes it. an offense to violate 26 U.S.C. 5607, which 
provides up to a five-year prison term for whoever uses, or sells, any 
denatured distilled spirits withdrawn free of tax, or withdraws de
natured spirits free of tax. 

Paragraph (5) makes it an offense to violate 26 U.S.C. 5661(a), 
which punishes by up to five ye3,rs in prison whoever fails to pay any 
tax imposed on wine. or recovers any spirits from wine, with intent 
to oefrano the United St.ates. 

Paragraph (6) makes it an offense to violate 26 U.S.C. 5671, which 
penaliz(ls by up to five years in prison whoever 6yaoeS a tax on \;leer 
nnoer 26 U.S.C. flOn1 or 5091, or who. with intent to oefraud the Umted 
StateR, Tails to keep accurate records required by law. 

Parng-raph (7) makes it an offense to violate 26 U.S.C. 5604(11). 
That statute punishes by up to five years in prison whoever commits 
any of ninetepn enumerateo crimes: including the transportation or 
possession of liquor not bearing the required stamps, emptying of con
tainers without dpstroyinp: the stamps. and reuse. alteration. or for
p:ery of stamps or labels. Some of this conduct is It felony if done with 
"intent to defraud the United States;" some is proscribed irrespective 
of intent . 

.. In United State8 V. Gainey, 380 U.S. 63 (1965), the Supreme Conrt snstnine~ the 
proviRfon of 26 U.R.C. /iBOl (h) (2). dp<'!nrinl? prpRpn~e nt a still to he Rnfflcfent evlrlence 
to nnthori .. e ~onvi~tfon lInrler 2fl U.S.C. /iflO1(a 1(4) for ~nrrvin~ on thp hnRlnp~R of n 
ilfRtfller wlthollt Irlvin~ the ne~p~~nry bon.l. Hmypvpr. In United ~frrfp8 v. Rllmrrno. llR2 TT.~. 
lllll 11!HlIi) till' COIlrt Rtrnrk ilown nR not rAtfonnlly (onnrled the preRllmption In 2tl 
U.S.C. 5flOl(b) (1). provl'lln~ thnt prp"pnrp nt An llllr'lt .tlll .Itp ~hnl1 be deemed sllffi· 
clent evidence to convict on a charge of possession, custody, or control of an unregistered 
still under 26 U.S.C. 5601(a) (1). 
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Paragraph (8) makes it an offense to violate 26 U.S.C, 5605 which 
punishes by up to two years in prison whoever willfully violates 26 
U.S.C. 5291, relating to the requirement to furnish a correct return 
showing the disposition of any distilled spirits or substance used in 
their manufacture. 

Paragraph (9) makes it an offense to violate 26 U.S.C. 5608, which 
punishes by up to five years in prison whoever makes a fraudulent 
claim for or obtains an allowance of drawback on distilled spirits, or, 
with intent to defraud the United States, relands any distilled spirits 
that have been shipped for export. '. 

Paragraph (10) makes it an offense to violate 26 U.S.C. 5682, which 
provides a maximum three-year prison term for whoever breaks, 
destroys, or tampers with any lock or seal, which may be placed on any 
building, tank, vessel, or apparatus by any authorized internal reve
nueagent. 

Paragraph (11) makes it an offense to violate 26 U.S.C. 5697 (a) , 
which punishes by up to two years in prison any person who carries 
on the business, inter alia, of a brewel~ wholesale or retail dealer in 
liquor, or wholesale or retail dealer in beer, and willfully fails to pay 
the special tax required by law. As under paragraph (1), the eviden
tiary provision in subsection (b) of 26 U.S.C. 5691, although not re
ferred to in this paragraph, is deemed to be part of the definition of the 
off€',nse and, to the extent it is valid, is retained.45 

Paragraph (12) makes it an offense to violate 26 U.S.C. 5'762(a), 
which punishes by up to five years in prison eleven crimes involving 
tobacco products committed with intent to defraud the United Sta~ 
(e.g., refusing to payor attempting to evade any tax, affixing improper 
stamps, engaging in the business of manufacturing without filing the 
required bond, and refilling packages that previously contained tobac
co products). 
3. Jumdiation 

This section contains no subsection setting forth jurisdictional bases. 
Therefore, Federal jurisdiction over an offense'described herein is gov
erned by the provisions of section 201 (b) (2). 
~. G'1'adin.q 

An offense under paragraphs (a) (1) through (a) (6) of this section 
is graded as a Class D felony (up to six years in prison) ; an offense 
under paragraphs (a) (7) through (a) (12) is graded as a Class E 
felony (up to three years in prison). This generally accords with cur
rent law. The Committee rejected the grading scheme suggested by 
the National Commission, which would have downgraded many of 
these offenses to misdemeanors.46 

Felony grading is considered advisable in view of the need to deter, 
in particular, violations involving illicit distilleries since the gallonage 
taxes (26 U.S.C. 5001) are high enough to make moonshining a profit
able business.47 

.. Sl1hse~tioIi (b) states that a sale of twenty or more gallons creates a presumption 
that the "eller is in the business of a wholesale dealer in liquor or beer, 

.0 See Fln~l Report, S§ 140H-1404: Working Papers up.· 750 -761. 
41 Prosecutions for lllicit Honor violations nnder 26 TT.S.C. !'ifIOl rnnk hhrh In order of, 

freonencv of itll Fer'eral ~rlmlnnl prosecutions. as rlo uro~eelltlons for nosspsslon of ills
tllled spirits in ullstamned cont,iners nnder 26 U.S.'C. 0604(a). See the Renort of the 
nlrpotor of tho Aclmi"letrotlvo Olllcp of TT"ItPfl Stntes COllrts. J!)flQ-1!l70. The Burenu 
of Aleohol, 'I'ohacco. and FlrenrIl's of the Department of the Trer' ,rv hns nc1vised the 
Committee that more than H300 lllicit dlstllleries were erected dur!: : fiscRl year] 071. In 
the face of supposerl]y harsh penalties. A reduction In grading could thus be expected to 
result in even more violations of the liquor laws. 
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SECTION 1404. DEFINITIONS FOR SUBCHAPTER A 

This section supplies certain definitions for Sections 1401-1401t 
The phrase "liability for a tax or the payment of a tax" is defined 

to mean liability for, or payment of, the entire tax or any part thereof. 
"Payment" is defmed so as to include collection as. well as voluntary 

payment. 
The term "tax" is defined to mean a tax imposed by Federal 

statute,48 or exaction so denominated, and broadly encompasses any 
penalty, addition to the tax, additional amount, or interest thereon. 
Tariffs, customs duties, tools, levies or other charges not called a "tax" 
by a Federal statute are not included. 

A "tax return" is defined as It written report of a taxpayer's tax obli
gation required to be filed by Federal statute, or a regulation, rule or 
order issued pursuant to such a statute. Specifically listed are reports 
of withheld or collected taxes, income, estate, gift. 01' excise tax rf:turns 
and any other tax return of an individual, corporation or entity re
quired to file a return and pay a tax in conjunction with a tax return. 
Excluded are interim reports, information returns or estimated tax 
returns.49 Despite the exclusion of information returns in the present 
definition, they are nonetheless expressly included in the offense in 
section 1402 (a) (I). Moreover the exclusionary definitions were not 
intended to limit the scope of section 1401(a) (5), if an information 
return constituted the effective manner of evasion. 

SUBCHAPTER B.-OUSTOMS OFFENSES 

(SECTIONS 1411-1414) 

This subchapter contains,three offenses. The first (s(>ction 14'11) 
deals with conduct involving the introduction of prohibited objects 
into the country, or the evasion of customs duties, gronped generically 
under the heading of "smuggling." It is largely rlrawn from the recom
mendations of the National Oommission. l In addition, the subehapter 
prohibits the receiving or disposing of smnggled property. Section 
1412 covers such conduct in terms designed to reach the professional 
"fence;" section 1413 covers tIle offense when committed by a person 
who buys or receives smuggled property for his own use rather than to 
sell or dispose of it to another. Oompleting the subchapter is a section 
of general provisions relating to definitions and procedural matters. 

SECTION 1411. SMUGGLING 
1. In General 

This sertion prohibits the unlawful introdurtion of objpcts into the 
United States and the evasion of government inspection of, or pay-

'8 The term "federal statute" Is not defined but Is Intended to extend tq all Acts of 
Conl!rl'~~ 1'l:1'l'llt tho~1' I'n'llnl'rntN\ In ~I'(·tlon lOR. ' • 

•• 'I'hlq folIows the repommpnrlntlon of th, Npw Yo,.1r Cit ... TInr A~~ont~tlo,,1: Snonjol 
Committee, HearIngs. 7738. Contrast the broader definitIon' of "rl'turn" in 26 U.S.C. 
6103 (b)(ll. to whIch the iHsclosure offense in 26 U.S.C. 7213 is applicable. 

1 See Final Report, § 1411. 
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ment qf customs duties on,:such/objects. The purpose of the section is 
threefbld: (1)/ to protect the (!ommerce and citizens of the United 
States against1the introduction of harmful objects (contraband), (2) 
topr?tect the revenue raising ?apa.bility of the. United States, a~d, 
(3) SInce the term "customs dutIes" Includes "tarIffs," to protect deSIg
nated commercial enterprises within the United States from foreign 
competition where Congress has thought this appropriate. In keeping 
with the effort of the proposed Code to simplify and clarify Federal 
criminal law, section 1411 isa consolidation of a number of provisions 
of'the United States Code. . 
~. Pres.ent Federal Law· .' 

A number of sections currently found in titles 18 and 19 bf the 
United States Code prohibit smuggling in one form or another.2 

For example, 18 U.S.C. 541 provides that anyone who "knowingly 
effects any entry of goods, wares, or merchandi.se ... by the payment 
of less than the. amount of duty legally due" is guilty of an offense. 

18 U.S.C. 543 provides that it is an offense for an officer of the rev
enue. knowingly to admit to entry any goods, wares, or merchandise, 
upon payment of less than the amount of duty legally due. . 

18 U.~.C .. 544' provides that where merchandIse IS entered or with
drawn for exportation without payment of the proper duties, and is 
relanded anywhere in the United States without proper. entry having 
been made, "such merchandise shall be considered as having been im
pprted into the United States contrary to law, and each person con
cerned" shall be guilty of an offense. Sections 541, 543, and 544 all 
carry a penalty of up to two years' imprisonment.3 

18 U.S.C. 545·is the basic prohibition against smuggling contained 
in current law. It provides that anyone who "knowingly and willfully, 
with intent to defraud the United States, smuggles, or clandestinely 
intro~uce~ into the United States any merchandise which should have 
been: InvOIced," or passes or attempts to pass through the customhouse 
any ffilse'or forged dOGument,is guilty of an offense. Section 545 also 
makes it criminal. to "fraudulently or knowingly" bring into the 
United States any merchandise "contrary to law," or to receive, con
ceal, buy, sell, or in any way facilitate "the transportation, conceal
ment, or sale of such merchandise after importation knowing the 
same to have been imported or brought into the United States contrary 
to law." rhe penalty for a violation of section 545 is a fine of not 
more than $10,000, imprisonment for five years, or both. The section 
also provides for forfeiture of the merchandise 4 and that "[p] roof 
'of defendant's possession of such goods, unless explained to the satis-

• Cnrrent law nI~o .contnins n number of customs-relntenofl'c.aRes that will b1! nealt with 
onder other provisions of the proposen Cone: 18 U.S.C. 541, 542, and 550, neallng with 
tnlse statements or c1nlms, nnd 18 U.S.C. 548. 549, nnn 551, dpnllng with Interference with 
customs, will be covered by surh proposed Cone sections as 1325 (Tnmperlng with Physical 
Evidence), 1343 (Fnlse Statements), 1703 (Property Destrnction), and 1731 (Theft). 
Title 19 of the Unlten Stntes Cone (Customs Duties) presently contains numerous regu· 
latory requirements, violations of which will often be denlt with by prono.en Section 1411 
(RPC hPlow). A n',m"pr of othpr Rf'~tlonR of title 19 hnvp been morllfipil hy the conforming 
amendments of S .. 1437: some of these are rlIscllssed later on in this report. 

• Tn ndrlltlon ~~tinn 543 prndde. for the offender's removal from office nnd ~ection 544 
proyide. for forfeltnre of the merchnnrllse. These provlRlons· (Which are alFo cont'1lned In 
other cnrrent cnRtoms and,. Rm1J/:,!:lIng .t.tntes) will he retainpn nnn denlt with In th~ 
prorpnnrnl or cnnformln/:, amennments portions of the- proposed Code. See section 4001·ann 
conforming ampnnment. to titlE' 19. . 

qn nne T,nt JiJmpralll aut Stonea v. United States. 409 U.S. 2:12 (1972). the Court, 
nlthol1/:'h ronstrnln/:' nnothrr cnstoms forteit"re provision. ~pemec1 to ·lncl1('ate thnt the 
forfeltnrp provision uniler this sertion wnR civil nnd remerlinl rather than punitive. 110 
thnt nforfpltnre proceeding would not be barred by an acqulttnl on a charge of smuggling 
nnder this section. 

92-919 0 - 77 - pt.! - 29 
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'faction of the jury; 'shall be deemed evidence sufficient· to authorize 
conviction for violation of this section." 

The various provisions of this .section have often been subjected to 
court interpretation. The term "clandestinely introduces" has been 
held to refer to any method of. -introducing goods s~rreptitiously by 
concealment or fraud.5 " , 

The term "merchandise which should have been invoiced" has been 
iIiterpreted to mean goods which had to be lawfully en,tere~ and de
clared.s The inference' of guilt from proof of the defendant's posses
sion has been sustained against a claim that it infringes the pr.ivilege 
against self-incrimination by compelling the defendant to testIfy.7 It 
would also seem to fall well within the Supreme Court's opinions sus: 
taiIling similar inferences as sufficiently "rational" to meet due p'roc~ 
objections.s The section has of course been held to have extraterrItorIal 
application to acts committed outside the United States.9 

18 U.S.C. 546 provides that any person who owns, controls, oris on 
board a vessel of the United States and who alIows the vessel to be used 
for, or participates in, ~he smuggling o! mer~han~ise into a foreign 
country, where such foreIgn country pumshes vIOlatlons of the ,customs 
laws of the ,United States, is guilty of a two-year felony.lO' " ' 

1$ U.S.C. 547 provides that whoever "receives or deposits any mer
chandise in any building upon the boundary line between the United 
States and any foreign country, or carries any merchandise through 
the same, in violation of law" is guilty of a felony. . , 

18 U.S. C.' 552 provides that whoever "being an officer,. agent, or 
employee of the United States, Imowingly aids or abets any person en
gaged in any violation of any of the provisiQns of law prohibiting," 
inter alia, the importing of obscene matter is guilty of a felony punish-
able by up to ten years in prison. ~ 
.' 18 U.S.C. 1462 makes it a five-year felony, inter alia,.to bring into 
the United States, or any place subject to the Jurisdiction thereof,any 
obscene, ,lewd, lascivious, or filthy book, pamphlet, pictUre, ~otion
picture film, or writing, or any phonograph recording, electrical trans
scription, or other article or thing capable of producing sound, as 
well as any drug, medicine, article, or thing designed, adapted, or in
tended for producing abortion, or for any indecent or immoral use.ll 
. 18 U.S.C. 1915 provides that whoever "being an officer of the United 
States, without lawful authority compromises or abates or attempts 
to corp.promise or abate any claim of the United States arising under 
th~ customs Jaws for any ~ne, penalty or forfeiture, or in any mannel' 
relIeves 9r attempts to reh('Ye any person, Yessel, vehicle, merchandise 
or baggage" therefrom, is guilty of a two-year felony.12 . 
8'3~sfi9¥oil.'ed Statu v. KlJr-juii, 426 F.2d 1017, 1010 (7th elr.) , 'cert. denied, 400 U.!!. 

• See United Statf!8 T. Booou" 411 F.2d 110, 112 (9th Cir.), eert. denied, 390 U.S 919 (1969). . , " • 
T E.g., id.) at 113: United Statu T. Pere:1. 426 F.2d 790 (9th Cir.), cert. denied, 400 U.8. 

841 Cl970 • . 
• See TflfflDr T. United Statu, 396 U.S. 898 (1910)': Barnes T. United State,. 412 U.S. 837 (1913)~ , 
• See BnllaYT. UmtedStatell, 383 F.2d 3411 (Oth Cir.), cert. denIed, 389 U.S. 986 (1967). 
" ThIs provision has been relocated In title 22 at the United StateD Code (Foreign ReIn. 

tlonR'ftnd IlltprronrRel. nnd the J:rllrlinJ: rPdnrprl to a mll'dp.lIIpnnor. . 
U The. IlrORcrllltion' on Importation ot obRcene artlcleR IRcnrrled torwnrd In part by 

section 1842 (D1~semlnntlng Ob~cenp Mntprlill). lR U.R.C. 14112 IN rt'flectpd In tblR RPrtlon 
by the Interartlon of ItR provlRlonR with 111 fl.RC. la05, whIch contalnR a prohlbltlon, 
among,other thlnJ:R, ot obRcene nrtlcleR, bookR, nnd wrltlnJ:R. .. 

P This s,ectlon has been relocated In the conforming amendments of title 191n the Code. 
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19 U.S.C. 283 provides that "saloon stores or surplies" purchased for 
use. or sale on. vessels specified.in 19 U.S.C. 282 ! shall be deemed mer
chandise" and are liable "to entry and the p~ymebt of the duties tound 
to be due thereon, at the first port of arrIval of such yessel ill the 
United States." A failure on the part of the "saloon keeper or other 
person so purchasing and owning"'such stores to make entry and pay 
duty is punishable by imprisonment for not less than three ~onths and 
not more than two years." 13. ' 
.• 19 U.S.C. 1436 provides,in its first paragraph, that if an American 
or foreign vessel arriving in the United States is found to have on 
board "any merchandise (sea stores excepted), the. importation of 
which into the United States is prohibited, or any spirits, wines, or 
o.ther alcoholic liquors," and the master of the vessel has failed to 
make·the required report or entry upqn its arrival, then the master 
shall ~,subject to imprisonment for,not more than one year.14. 

19 U.S.C. 1464 provides that.if th~ master or person in charge of 
a "sealed vessel" (as described in 19 U.S.C. 1463) "unlades" mer
chandise at other than n· port of destination, or disposes of any mer
chandise by sale,or otherwise, he shall be. guilty of a felony pUnIshable 
by imprisonment for not more .than five years and any such vessel or 
vehicle, with its, contents, shall be su1;lject to forfeitu~." 15 , 

19 U.S.C. 1465 requires the master of specified United States vessels 
to file rep()rts of an "supplies or other merchandise purchased in a 
foreign. country .for use or sale on such vessel" upon p,rri val fI.:om -a 
,rforeign contiguous ·tert;itory." Likewise, the '~conductor or person 
in charge of any, raHway car arriving from .a contiguous. country'} 
must file a similar report of supplies or merchandise ':purchased in 
such foreign country ,for use in the United States."Fa~lure to comply 
with these requirements subjects the offender to imprisonment for not 
more than two years.16O' 

, 19 U.S.C.,1586 (e) provides that:. 
[W]hoever, at any place, if a citizen, of' the United States, . 
or at any place in the United States or within one league of 
the coast of the United States, if a foreign national, shall 
engage or aid or assist in any unlading or trans-shipment 
of any merchandise in consequence of which any vessel be
c()mes subject to forfeiture under the provisions of this sec
tion sha!1, in a~ditio.n to any other penalties provided by' 
law, be lIable to ImprIsonment for not more than two years.lT 

19 U.S.C. 1708(b) .prqvides that anyone who, "with intenttci 
defraud the revenue of the United State's," aids in procuring liqnor 
to be loaded on a vessel at,a placeontside the United States, without 
the required cer~Hrcate of import!l:tion, shan be liable to imprison
ment for not more than two years.18 . 

13 ThlR provlRlon will he I'nfor.cl'd throll,Qh thl' general opl'ratlnn of RC!ctlon 1411. 
"The conformln,Q 'nml'ndml'ntR have m.lde this provl~lon a ClaRR A mIR,3cmeanor. 
,. Thp pllnltlvl' portion of thlR Rl'etlon haR heen Rtrlcken by the conformln,Q amendments: 

thl' TP l!ll1ntorv pTovlRlon fPmnlnR nnafTprtl'd ani! wl11 hI' rovprM hy rll'('tlon 1411. 
,. The penalty provision haR been strIcken by thl' conformln,Q amendments; the regula-

tor .. fPfll11rpntentR remaIn In p'(fprt nnd will hI' C'ovl'rp.cl h:r ~petlon 1411. . 
11 The conforming nmcmilmentR have modlfleil the penalty to a Class A misdemeanor. 
18 ThlR section haR been repenled by the conforming amendml'nts : the conilllct prohibited 

IR plthpf nttpnlptpil ~m"l!gllng or attempted violation of the tax laws, and as such will 
be covered by section 10Q1. 
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3. The Ojfe718e 
Section 1411 sets forth three separate offenses in subsection (11.), 

each of which ts denominated as "sl1;tuggling." Paragraph (1) states 
that a person is guilty of an offense if he: . 

introduces into the United ,States an object, the introduction 
of· whiGh ,a federal statute, or a regulation, rule, or ord.er 
issued pursuant thereto: 

(A) prohibits absolutely; or 
(B) prohibits-conditionally and all conditions for its 

introdurtion into the United States have not been com-
plied with. . . 

The prohibited conduct is "introouces ..• an. object." Since no 
culpability level is specifically desittnated, the applicllble state of 
mind that must be shown is at least "knowing,"i.e., that the offender 
was aware that he was introducing an 6bject.19 

The elements that the introduction of the object is, either absolutely 
or conditionally. prohibited by a Federal st.atnte, or a rule, regulation 
or order issued pursuant thereto are existing circumstances. As no 
culpability standard is specifically set forth, the' applicable state of 
mind that must be proved is at least "reckless", i.e., that the defendant 
was aware of but disregarded the risk that'the circumstances existed.20 

The remaining elements-i.e;, that the object is introduced "into 
the United States" and that, inthe case where its introduction 'is only 
conditiOlYally prohibited, aU conditions for its introductiOJl have'not 
been complied with-are also existing circumstances as to which the 
state of mind that must be proved is, at a minimum, "reckless." 

rrhe above cul,Rability comports generally' with that under 18 U.S.C. 
545, except that it is unclear whether, under that statute. it is an ele
ment that the defendant }mew that he was acting "contrary to law." 21 

The Committee does not consider tliat a belief that the introduction 
of an object is prohibited .ought to be necessary for conviction. Accord
ingly, it has established the requisite culpability level as "reckless" 
rather than "knowing'» in order to reacIl those persons who act in 
conscious disregard of a substantial ri;;k that their conduct in intro-
ducing an object is illegal.. . .', . '. . 

The term "object" is defined in section 1414: to include any "article 
good, ware, and merchandise, whether animate or inanimate." This 
definition is meant to be construed expansively and to be broader than 
the lone term "merchandise" used in 18 U.S.C. 545.22 The Committee 
intends the section to apply to the introduction of any "object," not
withstanding that its importation may be regulated or be unlawful 
under another provision of the United States Code.23 Thus, for exam
ple; "object" would include obscene material the importation of which 
IS prohibited under 19 U.S.C. 1305. ' 

The term "introduces" is defined in section 1414 to mean "import, 
transport, bring into the United States from any place outside the 

IV See Rcctlons 303 (b r( 1) alid 302 (b) (1). 
II) j'lpp RP('tlonR aOath) (2) /lnd a021(1) (11 
'" See Roseman V. United States 364 F.2d 18 (9th Cit'. 1966),cert. denied. 386 U.S. 918 

(HIR;) : LJabb v. United IWrfen, 2ii2 "'.2rl ;02 (5th Clr.1. ('rrt. denied, :-156 U.S. 9U (lU5H). 
""Compare Duke v. United ,gtatesj255 F.2d 721 (9th Cir.), cert. denied, 357 U.S. 920 

(1958) (psittacine birds nre "lIlerchnndIRe"), wIth Palmero v. United States. 112 F.2d 922 
(1st Clr. 1940) (opium Is not "merchnndl~e") • 

.. See Roseman v. Unltea States, supra note 21. 
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United States, or into the customs territory of the United States from 
any place outside the customs territory of the United States but within 
the United States." This definition is meant to encompass the variety 
of. characterizations in existing statutes (e.g., "smuggles," "clandes
tine1y introduces," "brings in," and "imJ;l0rts").24 The term "customs 
territory ofthe United States" is defined III section 1414(a) (1) to have 
the meaning set forth in general headnote 2 to the Tariff Schedules of 
the United States.25 " 

The term "federal statute" is not defined in the Code. It is intendoo. 
to reach all Acts of Congress, save only those enumerated in section 
103, i.e., Acts of Congress applicable solely to the District of Columbia, 
the Canal Zone Code, and the Uniform Code of Military Justice. The 
same principle governs the scope of the terms "rule;" ~'regulation," or 
"order." This is consistent with. the interpretation placed by t4e courts 
upon the phrase "contrary to law'? in 18 U.S.C. 545 as encompassing 
any existing laws (not only customs laws), whether or not such laws 
carry penal sanctions.26 ' , 

Paragraph (2-) provides that a 'person commits an offense if he: 
evades assessment or payment when due of the customs duty , 
upon an object being introduced into the United States. ' 

This provision is designed to safeguard the revenue raising i1lnction of 
the customs laws by providing an offense, akin to the general tax 
evasion offenses,27 for persons who evade an assessment or payment 
(including any part thereof) of the customs duty on an object being 
introduced into the United States. 

The proscribed conduct is evading an assessment or payment of the 
customs duty upon an object being introduced. The culpability level is, 
as under paragraph (1), "knowing," thus requiring an awareness by 
the offender that an assessment or payment of a customs duty on an 
object being introduced is being evaded.28 The remaining element&-
i.e., that the. assessment or payment is "due" and that the object is 
being introduced "into the United States"-are existing circumstances. 
Because no culpability standard is specifically desi!f:1ated, the applica
ble &tate of mind that must be proved is "reckless, ' i.e., an awareness 
but disregard of the risk that the circumstances existed.29 The concept 
of evasion is intended to embrace the same types of conduct as are 
covered in the general tax evasion offenses. The evasion could also take 
the form of removing one's own goods from customs custody after they 
had been examined.Eo The terms "introduced" and "object" are defined 
in section 1414, and are discussed" in connection with the offense 
described'inparagraph (1). . ' 

Paragraph (3) states that a person is guilty of an offense if he: 
evades an examinatioriby the government of an object being 
introduced into the United States. 

, ,:£,his bran?h of the statute is designed to reach the smuggling of 
obJects reqUIred to be governmentally examined, even though no 

.. I'lee 18 U.S.C. 045: Ree also Final Report: Commpnt. PP. 152-153 . 

.. This Is also the definition conhlned In 21 U.S.C. 951, which Is made appUcable to the 
drng offenses In the Code \'10 R(,I·tlon 1815,(11) . 

.. See Babb v. United Iillatc8, 8upra note 21, at 707; R08eman V. United Statell aupro 
note 21. at 26 and cases cited therein.' , 

:rt Section 1401 of thE' Corle. 
"See section 30::1 (hI (11 and 302(11)(1) . 
.. See sertlonR 303(11) (2) and 302(c) (1). 
10 See 18 U.S.C. 549. 
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customs duty is assessable. The provision largely duplicat~ the. cover~ 
age in paragraph (1). However, unlike paragraph (1), which is 
intended basically to carry forward the second paragraph of 18 U.S.C. 
545, relating to kilOwingly importing merchandise contrary to law, *e 
offense in this pa~agraph is aiI?ed at preserying the thrust; of th~ first 
paragraph of sectIOn 545, relatmg to smugglmg or c1andestmely mtro
ducing merchandise which should have been invoiced. !thas been 
held that under section 545 it is not necessary that the items smuggled 
or introduced be subject to duty.sl 

The conduct in this offense is evading an e.xamination by the govern~ 
ment of an object being introduced. The culpability level is, as under 
the previous paragraphs, "knowingly," thus requiring proof that the 
defendant·was aware that he was evading govermnental inspection of 
the object. This standard essentiallv carries forward the "intent to 
defraud" element in the first 'parag,:aph of 18 U.S.C. 545, which has 
been construed to mean an .intent to nvoid, and defeat United States 
customs law9.P2 The remaining element that the object is introduced 
"into the United States" iso, as in the preceding paragraphs, an exist~ 
iug circumstance to which the "recldess" $tandard applies. 

As preViously nQted, a 'principal effect of section 1411. is to con
solidate the existing provisions of the United States Code that deal 
with smuggling offenses. In addition to those sections in title 18 that 
have been consolidated, most of the regulntory provisions of title 19 
will now be enforced thl'ough the o,p.eration of this section. For ex
ample, a violation of 19 U.S.C. 283 (failure to enter and pay duty on 
saloon stores) will be treated as a violation of section 1411 under 'the 
proposed Code.s3 

. A further effect Qf codification will be to make attempted smug~ 
gling cognizable tinder the proposed Code, through the operation of 
section 1001. At I,:esent, only 18 U.S.C. 542 Ilnd 546 speak in terms 
of attempt. In addition, 18 U.S.C. 543 and 5~)2. described above, will 
be ellfm'ced by the accomplice liability 'provisions of section 401. 

The proposed smuggling statute of the National' Commission in
cluded a provision dealing with the requisites of an indictment or 
information.s, The Committee determined to omit such a provision 
and to leave this procedural issue to existing law. 

4-. J urisdiation 
This'section contains no subsection setting forth the extent to 

which Federal jurisdiction exists. Therefore, Federal jurisdiction is 
governed by the provisions of section 201(b) (2).35 This plenary scope 
of jurisdiction is in keeping with ,current law and filids ample support 
in the Constitution, which provides that Congress "shall have Power 
to lay and collect Ta:xes,Duties, Imposts, and Excises," 36 and to "regu
late Oommerce with foreign Nations." 37 

III See United, State8 V" McKee, 220 F.2d 266, 269 (2d Cir., lIl(5); see also United 
State8 v. Boggu8, 8Upra nf)te 6, at 112-113 . 

• , See United, States v. BOUUltB, 8upra note 6. at 11'3. 
03 By :contrast, a violation of 19 U.S.O. 1436 may not amount to a violation of proposed 

section Hell, and the Committee has thus retained section 1436 as a separate offense. 
'" See Final Report. § 1<111(5). 
""There Is also extraterritorial jurisdiction over this offense under section 204(e). 
"" Article 1 sec. 8. cl. 1. 
If! Article .1, sec. 8, cl. 3. 
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At present, violations of the smugglin~ provisions of the United 
States Code, with the exception of 19 U.S.C. 1436, are all treated as 
felonies. 3s The normal maximum prison term is two years, with a 
five-year maximum for a violation of 18 U.S.C. 54501' 19 U.S.C. 
1464, and a ten-year maximum under 18 u.s.a: 552. Maximum fines 
under title 18 are usually $5,000, with a $10,000 :fine possible for a 
violation of 18 U.S.C. 545; under title 19 maximum fines yary from 
$500 to $2,000. 

The Committee .is of the opinion that the present penalty structure 
is too rigid, since it permits felony treatment of a wide variety of 
violations, ranging from serious to minor. As noted by the National 
Commission: 89 . 

In fact, ·official policies of the Bureau of Customs tend· to 
ameliorate the harsh provisions' of 18· U.S.C.545. Minor· 
tourist smuggling is dealt with by permitting payment of the 
duty or by confiscation of the contraband. Civil penalties and 
forfeitures are also used. .• • Most tourists seem to know how 
the bureau exercises its discretion. With realistic penalties, 
misdemeanor prosecutions of tourists. might be undertaken .. 
and respect for the law increased. 

With these considerations in mind, subsection (b ) embodies p. multi
tiered grading system designed to distinguish between the relative 
severity·of smuggling offenses. An offense under this section is gr~ded 
as a Class D felony (maximum of six years in prison) where the 
value of the obipct or the clnty that would be due on it exceeds $500; 
it is a Class E felon.y (wp to three years in prison) where, regardless of 
its monetary value being $500 or less, mtrOduction of the object is pro
hibited either absolutely or -conditionally because it may cause or be 
used to cause bodily injury or property damage.4o If the value of the 
object or the duty payable is greater than $100 but not greater than 
$500, the offense IS a Class A misdemeanor (maximum of one year in 
prison). In any other case in which a duty was or would have been due, 
violation of section 1411 constitutes a Class B misdemeanor (up to 
six months' imprisonment). For any other violation, the offense is 
graded as a Class C misdemeanor (up to thirty days in pri~on). 

SECTION 1412. TRAFFICKING IN SMUGGLED PBOPERTY 

1. In General and Present Federal Law 
This section parallels the trafficking in stolen property offense in 

proposed section 1132. The section has no direct counterpart in existing 
Federal law. It is designed to create a distinction between the "traf
ficker" in' smu!!'gled goods (i.e., most commonly the professional 
"fence") and the individual, not in the business of dealing 111 smuggled 
property, who buys or receives smuggled wares for his own use. The 

"" 19 U.S.C. 1436 (!arries a one-year maximum prison term. 
3!l Finnl Report, Comment, P. 1'53. . • 
40 This wiJI permit such reg1lln tory offenses as the Im"ortn tion of ailn]tPrate~' food to be ' 

treated as felonies when done with scienter, while enabling the strict liability offenses to be 
punished at a misdemeanor level by statutes outside title 18. . . 
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latter individual's offense is covered in the following section at a 
reduced grading level. The offense here is graded commensurately with 
smuggling under section 1411. The Committee believes that the basic 
difference in ,the degree of social harm between the professional dealer 
in smuggled goods and the one-time or occasional purcha,ser who buys 
them for his ,own use is ~, .. ificiently apparent to justify the creation 
of a separate trafficking offense. 
13. The Offense 

Subsection (a) of section 1412 provides that a person is guilty o:f an 
offense if he traffic~ in an object that has'been unlawfully introduced 
into the United States, such introduction having been in violation of 
section 1411. , -

The terms "introduced," "object," and "United States" have the 
meanings prescribed in section 1414 and have been discussed in con
nection :with the -previous section .. The term "traffics" is defined in 
section 111 and means (q.) to sen; transfer, distribute, dispense, or 
otherwise dispose of tb an<!ther personas cons~deration for any'!h~ng of 
value j or (b) to buy, receIve, possess, or obtam control of 'nth mtent 
to do any of the foregoing. Thus, this section covers. dealings in 
smuggled property where tlie actor acquires the merchandise not for 
himself but to dispose of it to another person for a consideration. 
As ,indicated, the intent of the Committee is that the section be primar
ily used with resp~ct to the professional "fence" of !;lmuggled goods, 
whose activities encourage others to commit the -underlyL'lg offense. 

The-conduct in this section is trafficking in an object. Since no culpa
bility standard is specifically designated, the applicable state of mind 
that must be proved is at least "knowing," i.e., th,at the offender was 
aware of the nature of his actions.41 

" The fact that the object has been "unlawfully introduced into the 
Ul).ited States"'is an existing circumstance,. Since 110 culpability level 
is set forth in this section, the applicable state of mind to be shown is, 
at a minimum, "reckless," i.e., that the defendant was conscious of but 
disregarded the risk that the circumstance existed.42 . . 

The element that the introduction was in violation of section 1411 is 
also an existing circumstance. However, by virtue of section 303 (d) (1) 
(A), no mental state need be established as to this fact. 
s. Jurisdietion 

No subsection setting forth the extent of Federal jurisdiction is con
tained in this section. Federal jurisdiction is governed by the prl'l'i· 
visions of section 201 (b) (2) .43 

,4.. Grading ,._ 
An offense under this section is graded as an offense of the same class 

as that specified in section 1411 (b) for the smuggling of the same 
object. This ;reflects the Committee's judgment that the trafficker in 
smuggled goods is equally as serious an offender as the person who 
smuggled them. 

41. See sections 303(b) (1) and 302(b) (11. 
'" See sections 303(b) (2) Rnd 302 (e) (1) . 

. 43 The Committee does. not consider that this crime "consists of" the entry of /roods into 
the United Stntes..--see section 204(e). anel hence does not intend that extraterrlltorlal 
jurisdiction undlfr that subsection attach to this offense. 
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SEOTION 1413. REOEIVING SMUGGLED PROPERTY 

1. In General ana. Present FederaZ Law 
This section parallels the receiving stolen property offense in pro

posed section 1733. Along with. the previous section, it is designed to 
carry forward the basic receiving offe7.1se in 18 U.S.C. 545, which pun
ishes whoever "receives, conceals, buys, sells, or in any manner facili
tates the transportation, concealment, or sale of s1,lch merchandise after 
importation, knowing the same to have been imported or brought 
into the United States contrary to law." 
B. The Ojfem8 

Subsection (a) provides that a person is guilty of an offense if he 
buys, receives, possesses, or obtains control of an object that has been 
unla,vfully introduced into the United States, such introduction hav
ing been in violation of section 1411. 

The verbs used to describe the conduct in this offense constitute the 
latter part of the definition of "traffics," applicable under the preced
ing section, except that no intent to dispose of the smuggled object 
need be shown. Hence, this section is designed principally to reach the 
individual who obtains smuggled property for his own use. 

The conduct in this section is "buys, receives, possesses, or obtains 
control of an object .. " As no culpability standard is specifically pre
scribed, the applicable state of mind that must be proved is at least 
"knowing," i.e., that the offender was aware of the nature of his 
actions.44 

The element that the object has beent"unlawfully introduced into 
the United States" is an existing circumstance. Since no culpability 
level is set forth in this sectionz the appJicable state of mind that must 
ho shown is, at a minimum, ' reckless," i.e., that the defendant was 
aware of but disregarded the risk that the circumstance existed, and 
the risk was such that its disregard constituted a. gross deviation from 
the standard of care that a reasonable person would have exercised 
in the circumstances.45 This standard (which obtains also under the 
prior section punishing trafficking) has been consciously fixed at a 
level slightly below that in 18 U.S.C. 545 and current receipt of 
stolen property statutes, which require'actual belief as to the smuggled 
or stolen character of the goods. The Committee considers that a person 
who is aware of the possible smuggled or stolen nature of merchandise 
and who knowingly obtains it.in disregard of a substantial risk that 
the property is of the prohibited type engages in conduct sufficientIy 
blameworthy to warrant penal sanctions.4G 

The element that the introduction, of the object was in violation of 
section 1411 is an existing circumstance., as to which, under section 
303(d) (1) (A), no proof of any mental state need be shown. 
3. A:ffirmative defeme . 

Subsection (b) provides that it is an affirmati 7e defense to a prosecu-. 
tion under this section that the defendant· hought, received, possessed, 

«Ree ~ections 303(b) (1.) nM 302 (b) (1), 
'" Sej!.sections 303 (b) (2) nnd 302 (cl (1)" . 
•• Ree the discussion of tlie compnrnbl'c element under section 1733 (Recei'l"ing Stolen 

Property) , , • 
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or obtained control of the object with intent to report the matter to an 
appropriate law enforcement officer. 

A comparable defense IS contained in section 1733. The' purpose is 
to except fromcri:rninal liability those situations in wh~c~ a perRon, 
who comes upon valuable property that he knows or beheves may be 
smuggled, purchases it or otherwise obtains control of it for samaritan 
purposes, that is, to report the matter to an appropriate.law enforce
ment officer. Such cases today would doubtlessly not be prosec:Qted as 
an exercise of prosecutorial discretion. However, the Committee deems 
it more fitting that an affirmative defense of this nature be inserted in 
the legislation itself, so as perhaps to encourage persons to engage in 
such conduct and thus restore. stolen or smuggled property to its 
proper custodian. 

Since the defense is denominated as "affirmative," the defendant will 
bear the burden of proving aU the elements of the defense by a pre
ponderance of the evidenceY The term "law enforcement officer" is 
defiiledin section 111. . . , 
4. Jurisdiction 

This· section contains no subsection indicating the extent to which 
Federal jurisdiction exists over an offense herein. Therefor(l; Federal 
jurisdiction is governed by the provisions of section 201 (b) (2). 
5. G'I'ading 

Subsection (c) provides that an offense described in this section is 
graded as an offense of the class next below that specified in section 
1411 (b) for the smllggling of the same object. This formulation 
preserves differential gradulg, commensurate with the seriousness 
of the offense, as under section 1411, discussed above, while at the same 
time it creates a distinction between the trafficker in smug151ed property 
and the merely "casual" buyer or receiver who does not rntend to dis
pose of the goods to another (usually for profit), but to retain them 
,for his,own use. It should be noted tliat, since Cla~ D felony grading 
is provided under section 1411 where the value of the obiect exceeds 
$500, this section ,will stilJ grade the receipt offense at a substantial 
(i.e., Class E) felony level where the property at issue is of significant 
worth (e.g., a stolen painting from a foreib>'ll museum, or jewelry or 
furs). 

SECTION 1414. GENERAL PROVISIONS FOR SUBCHAPTER B 

This section contains general definitions and various procedural pro
visions for the foregoing three sections. 

Subsection (a) sets forth general definitions for the sections in this 
su1:JCha'p~er of the terms "introduce," "object," and "customs territory 
of the United States." These definitions have been explained in con
nection witb section 1411 and need not be discussed here. ' 
Subse~tion (b) (1) ~ontains a proof provision stating that, in a 

. prosecutlon under sectIOns 1412 or 1413 :. .. " 

Possession of; an object recently smuggled into the United 
States, unless satisfactorily explained, constitutes prima facie 
evidence that the person in possession was aware oithe risk 

<7 See the definition of "affirmative defense" in section 111. 

--I 
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that it had been smuggled or in some way participated in its 
smuggling.48 

The provision closely resembles the statutory inference currently in 
18 U.S.C. 545, as well as the similar common law inferences arising 
from possession of recently stolen property which the Supreme Court 
and other courts have' consistently sustained as meeting the test of 
rationality under the Due Process Clause.49 Although the constitution
ality of the inference .as applied to the possession of recently smuggled 
property, has apparently never been thoroughly tested, the CommIttee 
considers that the inference, as here drafted, is clearly valid under 
the principles announced by the Supreme Court in Barne8 v. United 
States,50 ltnd cases cited therein. Indeed, in Bames, the court affirmed 
the rationality of a common law inference that possession of recently 
stolen property supports a finding of actuallmowledge by the possessor 
of its stolen character. Siuce the proof provision here pernnts an in
ference of a lesser degree of mental state (i.e., an awareness of the 
rist;: that the property had been smuggled), its rationality would seem 
beyond cp.vil. As the Court not-ed in Barnes, critical to the validity of 
the common law inference of guilty lmowledge arising from possession 
of recently stolen property is the limiting factor that the inference 
does not apply if tlie possession is satisfactorily explained to the fact· 
finder. Subsection (b) (1) expressly retains this limitation. 51 

The term "smuggled," or its va,riant, in this provision is intended to 
be construed in a generic sense as encompassing all the offenseS' in 
section 1411.52 . 

Subsection (b) (2) contains another proof provision, applicable to 
a prosecution under sections 1412 or 1413, stating that: 

'the purchase or sale of an object recently smuggled into the 
United States at a price substantially below its. fair market 
value, unless satisfactorily explained, constitutes· prima facie 
evidence that the person buymg or selling the property was 
aware of the risk that it had been smuggled. 

This codifies a well-recognized common law inference that has often 
been sllstained in connection with an inference of lmowledge as to 
the stolen nature or goods. 53 The Committee deems the inference 
equally valid and appropriate as to the fact that goods have been 
smuggled. 

As under subsection (b) (1), the term "smuggled" is intended·to 
embrace all the offenses in section 1411. 

With respect to both proof provisions in this subsection, the ques
tion whether property has been "recently" smuggled is to be deter-

.. The term "prima !afJie evidence" is explained In Rule 25.1 of the Federal Rules of 
Criminal Procedure, contained In the reported bm. In essence it means that the eourt shall 
instruct the jury to at ordinarily the given fact Is a circumstance from which the Inferred 
fact may be drnwn. . 

•• See e.g .• Barne8 v. UnUed Btate8, 8upra note 8: United State8 v. John8on, 433 F.2d 
1160, 1169 (D.C. Clr. 1970) ; PCIHlerua8t V. United State8, 416 F.2d 776, 787-788 (D.C. 
Clr.). cert. denied, 395 U.S. 926 (1969) 

fIJ Supra note 8. 
G1 For further discussion of this proof provision, as well as the one contained In subsec

tion (h) (2). infra. see the discussion in this Report on section 1738. 
G2 See section 112(c). 
"" E.g .. United State8 v. Brawer. 4R2 F.2d 117. 130-131 (2d Clr. 1973) ; see nlso United. 

State8 v. In/anti, 474 F.2d 52'2. ·5'2'5-526 (2d Clr. 197'3) ; Mel80n v. United State8, 207 
F.2d 0018 (4th Ci'r. 195-3) ; U1~ited State8 Y. Wainer, 170 F.2d 603, 606 (7th elr. 1948) 
(dictum). 
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mined by t.he courts and the finders of the facts in the light of all the 
circumstances of the case.54 

Subsection (c) deals wtih procedural matters relating to the grad
ing. of the offenses in this subchapter. It provides t.hat more than one 
smuggling,'trafficking, or receiving c<>mmitted pursuant to,one scheme 
or coJ.l'se of conduct may 'be dharged as one offense, and that the value 
of,or the duty owing on, the objeots introduced ma,y: be aggregated in 
deteI'mining the grade of tihe offense. This provision is derived D:om 
section 1411(4:) of the Fimil Report of the Nwtiolllil Commission and 
is designed to trerut the smuggling, trafficldp.g, 01' receivin~ of a, variety 
of rela,tively inexpensive items 'as the commission of a smgle, serious 
offense rather than several minor 0lles. ' 

.. See. e.g., Hale V. United Statell, 410 F.2d 147, 1·50-151 (5th 'Clr.), eert. denied, 206 
U.S. 902 (1009). . 
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CHAPTER 15.-0FFENSES INVOLVING INDIVIDUAL 
RIGHTS 

This chapter on offenses involving individual rights is divided into 
three sub chapters. SUbchapter A covers offenses involving civil rights; 
subchapter B covers offenses involving political rights; and subchapter 
C covers offenses involving privacy. ._ 

SunCHAFTERA.-OFFEN8ES INVOLVING CIVIL RIGHTS 
SECTIONS (1501-1505) 

The oldest meaningful Federal statutes in the field of civil rights 
date from the Reconstruction Period, the best known being sectIOns. 
241 and 242 of title 18. After Reconstruction there. was almost a 
century of legislative inaction on civil rights issues. Beginning in 
1957, Congress enacted civil rights -legislation with increasing fre
quency, e.g., the Civil Rights Act of 195'7, 1960, 1964, and 196B. 
However, the great bulk of this legislation -is not' concerned with 
criminal sanctions,' but centers on use of the administrative process 
and civil injunctions for enforcement. . 

This subchapter deals with those sections of the United States Code 
relating to the civil rights .area which' contain; criminal penalties
namely, 18 U.S.C.241, 242,245, and 42 U.S.C. 3631,1 

Sections 1501 and 1502, replace, 18 U.S.C. 241 and 242 and make 
substantialmodifications.both.as to scope and culpability designed to 
improve the clarity and consistency of the offenses. Sections 1503-
1505 are designed to reenact the .more modern offenses in 18 U.S.C. 
245 and 42 U.S.C. 3631 with fewer'significant changes. 

SECTION 1501. INTERFERING'wr'l'H CIVIL RIGHTS 

1. In General ' 
This section is a consolidation of 18 U.S.C. 241 and part of 242. 

The former statute has been recast to protect all persons rather than 
just citizens.2. In addition, the proposal eliminates,the requirement 
of present law that at least two persons commit the offense 3 and 

118 U.S:C.241 and 242, Insofar as they apply to elections, are also carried forward In 
section 1511 (Obstructing an Election). 

2 This modification follows the recommendation of the Special Committee on the proposed 
New Federal Criminal Code of the New York City Bar Association, see Hearings, p. 7740, anu 
of the ABA's Section of Criminal Law, see ill. at 5808, 

• By eliminating the conspiracy requirement that Is, by making the Injuring of a person 
In the free exercise of a Federally-secured right n crime, rather than making a conspiracy 
to do sO"a crime. the Committee adopts the suggestion of the New York City Bar's Spe-
cial Committee. Hearings, P. 7740. . 

(449) 
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deletes certain archaic features of section 241 (e.g., "go in disguise on 
the highwaY").4 

18 U.S.O. 241 makes it unlawful for two or more persons to "conspire 
to injure, oppress, threaten, or intimidate n,ny citizen in the free exer
cise or enjoyment of any right or privilege secured to him by the 
Constitution or laws of the United States, or because 9f his having 
so exercised the same." The section also makes it a crime for two or 
more persons to "go in disguise on the highway, or on the premises of 
another, with intent to preyent or hinder l1is free exercise or enjoy
ment of any right or privilege so secured." The penalty is ordinarily 
up to ten years in prison, but increases to 1). maximum of life imprison
ment if death results. 

18 U.S.O. 242 makes it an offense for anyone acting "under color of 
any law, statute~ ordinance, regulation, or custom," willfully to subject 
any inhabitant of any State, Territory, or District to the deprivation 
of any rights, privileges, or immunities secured or protected by the 
Constitution or laws of the United States, or to different punishrrients, 
pains, or penalties, on account of such inhabitant being an alien, or by 
reason of his color, or race, than are prescribed for the punishment of 
citizens. The maximum penalty is one year in prison but rises to life 
imprisonment if death results. 

The Supreme Oourt, in Screws v. United States,5 upheld the con
stitutionality of 18 U.S.a. 242 ag(1inst a challenge .based on vagueness 
by construing the concept of "willfully" to reqUIre proof of a specific 
intent to deprive another of a Federal right, i.e., in that case, proof 
thn,t the defendant sheriff, who had abused and killed a black victim 
in the course of an arrest, acted with reference to the victim's const!tu
tional rights, and not out of personal animosity.GHowever, while the 
accused must be shown to have had a specific intent to deprive It person 
of a Federally protected right, it need not be proven that he knew that 
the right was in fact Federally protected. As stated in SC?'8WS, supra, 
"the fact that the defendants may not have been thinking in constitu
tional terms is not material where their aim was ... to deprive a 
citizen of a riO'ht and that right was protected by the Oonstitution." 7 

The Federal courts have held that the same requirement of a specific 
intent to deprive another of a Federal right, applicable under 18 U.S.C. 
242, applies also under 18 U.S.O. 241.8 However, in United States v. 
Guest,9 the Supreme Court indicated that the scienter element under 
section 241 was automatically satisfied by proof of a conspiracy, since 
It ~on~piracy by its very nature requires knowledge of the criminal 
obJecbves.10 

, 

• '.rIle National 'Commission by contrast chose to retain 18 U.S.C. l!41 and 242 in their 
present form. although some commissioners favored the approach adopted here. Sce l!'InaJ 
Report, §§ 1501, 1502 and Comment, Pp. 155-156. 

• 325 U.S. 91 (1945). . 
• fd.. at 10~-107. ~he Gourt at one point seemed to indicate that "recltless disregard" of 

a constitutional requirement would suffice, id. at 105. but tile Federal courts in subsequent 
decisions ha"l'p. ge.JcraJly held' tllat a specific intent Is un essential element under the 
statute. See United States Y. Guest, 38.3 U.S. 745,760 (1966). 

1 ld. at 106. It is possible to read Screw~ as indicating that no mental state need lJe 
proyed as to this element, or as indicating that "rccl<1essness" must be sllown. See id. 
at 105 ("When they act willfully in tile sense in which _we use the word, they net In open 
oefinnce or in rcckless disregard of a constltutlonal requirement"). See also United Stp.tes 
Y. O'Dell, 462 F.2d .224, 232 n.10 (6th Cir. 1972). 

• See e.g., United States Y • . O'Dell, supra note 1. 
• Supra note 6, at 753-754. . 
,. It has been held that no o"l'crt act is necessary to estabIlsh a conspiracy unrler 18 

U.S.C. 241. See lVilliams Y. United State8, 119 F.2d 644. 649 (5th Cir. 19(0). nff'd on 
othergr,ollnds, 341 U.S. 70 (.1951) ; United States Y. },lorado, 454 F.2d 161, 109 (5th Clr.l. 
cert. denied, 406 U.S. 917 (1972). . . -

---- --------------'-----------------------
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With respect to the nature of the rights protected, the broad scope 
of the statutes is illustrated by the cases under section 241. Thus it has 
been held that section 241 protects such important interests as the right 
of a citizen 11- to be free from slavery or involuntary servitude except 
as punishment for crime,12 the right to be free from an unlawful search 
and seizure,13 the right to remain in the official custody of a United 
States Marshal,14 the right to inform of violations of Federalla W,15 the 
right to testify at proceedings held under authority of Federallaw/G 

the right to travel interstate,17 the right to vote in a Federal election,18, 
the right to assemble and petition the Congress for a redress of griev- , 
ances,19 and the right not to be deprived of life without due process of 
law.20 

More recently, 18 U.S.C. 241 was held to protect the right to testify 
at a Federal trial in response to a r~quest or command of a Federal 
district court.21 Additionally, a recent Supreme Court decision con
cerning 18 U.S.C. 241, which seems applicable also to 18, u.S.C. 242 
with its similar "law of the United States" purview, indicates that 
those sections can have a broad reach to even civil statutes in the 
United States Code. In United States v. J ohnson,22 the Court sus
tained a prosecution under 18 U.S.C. 241 of persons who had interfered 
with blacks in their access to public accommodatio,ns" covered by the 
Civil Rights Act of 1964. Although the Act has an exclusive remedy 
provision which confines enforcement of the rights created therein to 
injunctive relief, the Court construed this to bar criminal actions only 
against proprietors or owners of the- public accommodations, 'Und not 
to foreclose criminal actions against. outsiders who assault blacks for 
exercising their right to equality in public accommodations. The opin
ion of the Court by Mr. Justice Douglas creates a presumption that 18 
U.S.C. 241 is to be accorded "a sweep as broad as its language." Thus, 
it would appear that any Federal statute creating a personal right that 
is not tied exclusively to a civil remedy 23 may be the basis for a prose
cution under sections 241 and 242.24 

11 See, as to the meaning of "citizen," Baldwil~ v. Franks, 120 U.S. 678, 690-692 (1887) ; 
POlVe v. United States, 109 F.2d 147, 149 (5th Clr.), cert. denied, 309 U.S. 679 (1940). 

]2 Smith v. United State,., 157 Fed. 721 (8th Clr. 1907). cert. denied, 20R U.S. 618 (1908). 
l3.See, e.g., United 'States Y. Ehl'lichman, 546 F.2d 910 (D.C. ,Clr. 1976), cert. denied, 

431 U.S. 933 (1977) ; Vnite(/. Statcs v. Li(/(I!/, 542 F.2d 76 (D.C. Cir. 1976). In Li(/(Z!/ the 
court rejected a contention that the statute was limited to cases In which the Ylctlm was 
aware, at the time it occurs, of the Injury, threat, or lutlmidation. 

H Logan v. Unite(Z Statcs, 144 U.S. 263 (1892). 
11l Motes Y. Unite(l States, 178 U.S. 458.462-463 (1900). 
,. Fcss v. United States, 266 Fed. 881 (9th Cir. 1920). 
17 Fl1itc(~ States V. Gllest, sllpra note 6, nt 757-160. 
'8'E.g .. Vnited <States Y. Olassie, 313 U.S. 299 (1941) ; Unitcrl States Y. Saylor, 322 U.S. 

385 (1944); See also Unite(l State8 v.Anderson, 481 F.2d 68~ 698-701 (4th Clr., 1973), 
aff'd on otller groundfi, 417 U.S. 211 (1974) (right to vote In ;:;tate election also covered). 

,. ["tited, States Y. Ol'llikshank, 92 U.S. 542 (1875). 
,oFnit~a States \'. Pricc, '383 U.S. 787, 199-807 (1966); ,see also Unitecl Statc8 Y, 

O'Dell, supra note 7, at 231 (right to trial as means of reso~vlng guilt is secured by due 
prOCPRR find thus Is within ~p~tlon 241). 

"Uniterl States Y. Pacelli, 491 F.2d 1108 ('2d Cir')l cert denied, 419 U.S. 826 (1974). 
The nbove cases make It abundantly clear that in dec ding whether a right Is secured by 
the Constitution or laws of tbe, United States, It Is not enough simply to scan the Con
stitution or'laws to see whether the right Is mentlonecl SPllciflcally; certain rights ar~also 
impllcitly conferred by the Constitution's estab11shment of a national government Intended 
to he nnrnmount and supreme within Its sphere of action. ' 

2!l il!lO U.S. 503 (1968)., 
." For an example of' n Cn.se where the rights protected were held to he tied to ch'n 

remp(lip~, spe Uniterl States v. DeLaurenti8, 491 F.2cl 208 (20 Cir. 1974) (rights enumernted 
In National Labor Relations Act mURt be vindicated exclusively through procedures there 
~et forth 1. ' 

.. See Working Papers, p. 771: see also Ulliterl States Y. Wurl(Tell, 112 U.S. 76 (1884) 
(RIlRtnining an Information whleh charged the defendant with having enterecl upon the 
victim's homestencl lands and driven him off as part of a conspiracy to IntImidate him In 
the enjoyment of the rights createaby the Federal homestead acts). 
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fZ. TILe Offense 
Subsection (a) provides that a person is guilty of an offense if he 

intentionally (1) deprives another person of, or (2) injures, oppresses, 
threatens, or intimidates another person: (A) in the free exercise or 
enjoyment of, or (B) because of his having exercised "a right, privilege, 
or inll11111tity secured to suah other person by the Const.itution or laws 
of theUnit~d States." . 

Paragraph (I)-the deprivation branch-:-is derived from 18 U.S.C. 
242; the remainder of the proposed statute is essentially a codifica
tion of 18 U.S.C.24l,25 It should be noted that, unlike 18 U.S.C. 242, 
it is not an ~lement of this offense that the defendant act "under color 
of law." 26 ' 

The basic difference between this section and 18 U.S.C. 241 is that 
this section is drafted as a substantive offense and not as a c6nspiracy.27 
A conspiracy to violate this section will be, punishable under section 
1002 (Oriminal Oo'nspiracy). However, the Committee perceived no 
.reason to confine this section to a situation in which· two or more 
persons act pursuant to an agreement; ira lone- individllal intention
ally deprives another of a Federally protected right, he shol.lld be 
subject to cr'illinal sanctions. 

The Committee has also somewhat expanded the reach of section 
241 by eliminating the restriction that the victim be a "citizen." In
stead, the citizen or non-citizen status of the victim will be irrelevant. 
The foetts will be on the nature of the right, privilege, br immunity 
involved; if it is one secured by the Constitution or laws of the United 
States, the proposed statute will con'll'. into play.28 To be sure, cases 
in which the non-citizen status of the victim has prevented successful 
prosecution !tre few. The Committee, though, sees no reason for main
taining the limitation in view of the fact that aliens in this country 
are protected by all abundance of Federal constitutional and statutory 
provisions, and hence are likewise deserving of protection, by the oper
ation of penal sanctions, against persons who deliberately seck to de
prive them of those rights.29 Significantly, 18 U.S.C. 242 does not 
appear to be limited to a citizen-victim. so The Committee adopts this 
approach for section 1501. . 

A third, minor difference between this proposed section and 18 
U.S.C. 241 is that the subject bilJ, following the sUf?;gestion of the 
National Commission, has deleted the second ("disgmseon the high
way") paragraph of section 241. As noted by Professor Robert Dixon, 
a consultant to the National Commission, nothing significant is lost. 
by the deletion ber.ause there appparently have been no significant 
prosecutions under this provision. Moreover,lack of disguise should be 
no, defense to a prosecution for injuring another's Federal rights. The 
term "highway" is clearly archaic in view of the recognition by the 
Federal courts of a plenary right of interstat~ travel not limited to 

25 The term "immunity" from 18 U.s.C. 242 has, however, been ndded to the words 
"right" and "'pri'l"i1ege" found In section 24f. 

"0 An ofl'ense retaining this requirement, and thus carrying forward the basic parameters 
of 18 U.S.C. 242, Is contained In section 1502. 

"7 See also section 1301 (Obstructing a Government Function by Fraud). which, makes 
a ,substantive ofl'ense out of whnt Is currently only punisha,ble under 18 U.S.C. 371 as 
a conspiracy to JlefraurI the United States . 

.. See Hearings, p, 3537 (recommendation of the-Association of the Bar of the City ot 
New York). -, " 

.. In a broad scmoe. such a statutory enlargement Is conslsfent with the trend to hIterpret 
18 U.S.C. 241 In an Increasingly expansive manner in regard to the kinds of constitutional 
nnd stn tutory rights of I'itlzpns' thnt nre encompassed within It. See United States v. Price, 
BIt'llra note 19, at 796-807 ; Unlte(l Stl1:C138 v. Johnson, supra note 21. . 

'aoSee Miller v. United States, 404 F.2d 611 (5th Cir. 1968), cert. clenied, 394 U.S. 96'3 
, (1969). 
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highways. The repeal of the phrase "premises of another" similarly 
sacrifices nothing and in fact does away with a possible overbreadth 
.because going on the premises of another, in itself, violates no Federal 
right (apart from Federal enclaves where ordinary trespass con
cepts apply). 81 

The conduct in this section is, in paragraph (1), depriving another 
person of a right, privilege, or immunity, and, in paragraph (2), 
injuring, oppressing, threatening, or intimidating 32 another person 
in the free exercise or enjoyment of, or because of his having exer
cised; a right, Rrivilege, or im,rnunity. The culpability standard .is 
designated fiS 'intentional." Therefore, by operation of section 302 
(a) (1), the prosecution must prove that the defendant had as his 
conscious objective or desire, e.g., the deprivation of another person's 
right, l?rivilege, or immunity. The fact that the right, privilege, or 
immnmty was secured to the victim by the Constitution or laws of the 
United States is aT) existing circumstance. However, since this element 
is designated in subsection. (b) as. a question of hiw, no mental state 
need be shown v;ith respect .thereto. 3~ . ... ' ' 

The combination of demanding proof of the desire to deprive 
another of f\. right, but not requi.ring any scienter as to the' fact that 
the right is secured by the Federal Constitution or laws, in the Com
mittee's view carries forward the present culpability level un<ier 18 
U.S.C. 241 and 242 as enunciated in Sorews v. United States, supra.34 

The Committee intend~ to rerpetuate existing law nnder 18 U.S.C. 
241 with respect to the rights and privileges deemed to be "secured 
... by the Constitution or laws of the United States." 35,Of course, 
when the right secured is one under the Equal Protection or Due 
Process Clauses of the Fourteenth Amendment requiring proof of a, 
"States action" element, that element must be established by virtue of 
the Constitution itself, irrespective of the lack of any "color of law" 
requirement in this statute. au 

Nothing in this section, however (or any offense in this chapter) 
is intended to confer by implication any prh-ate right of action.37 

3. Proof 
Subsection (b), as previously noted, provides that the issue whether 

the deprivation? injury, oppression, threat, or intimidation concerns 
31 See \Yorkln~ Papers, p, 808. 
33 The verbs "Injure, oppress, threaten, and Intimidate" are derived from current law 

as well as from the recommendations of the Xatlonal CommisSion. See Final Report § 1501 
(a). In most cases which will arise under the statute, the Committee expects tlmt the 
four words will be given their ordinary, nontechnical meaning, 'Cf. Unitecl States Y. Dea1ier, 
14' Fe(l. 595, 597 (~.D.~.Car. 1882) j Unitecl States V, 011est, supm note 6, at 760 
(1065). 

:l.'Seesectlon 303(d) (3) . 
... Supm note 5; Working Papcrs, 11. 782. See also ,tndc/'son Y. Ullitecl StMes, 417 U.S. 

211, 22£l (19U) and United ,';latcs Y. Bm'kc/', l)4£l J!'.2d {HO (D.'C. Clr. 1076) holdln~ that 
the hltellt to violate a right, that Is f~derally. protected In fact, need not be the pre
dominant Intent of the actor, so long as the Intent exists, howcyer secQndary or Incidental. 
The snmc doctrine Is applicable under this section. Moreovcr, since the element whether 
the right deprlyeu was Federal is esscntlally ·jurls(lIctional In nature, not requiring 
proof of any sclentcr with respect thereto is consIstent with the general policy adopted 
in the proposed new Co<lc. See section 303(d) (2), 

35 The COnimittee notes that the present statute hag been construed to reach conduct 
aimed at deprivin~ a peIT'on of the right to yote in a State election, as helu in United 
States y, Andcrson, 8/1pra· note 18, itt 698-701. See al~o the second paragraph of 18 
l:.S.C, 593, llUnlshlng any member of the armed. forees who prevents or attempts to pre· 
ycnt "any qualificd voter .of any State from fully exerclsln~ the rl~ht of suffra~e at any 
g~neral or special election." Compare section Hill (obstructing an election) (limited to an 
el~ction to nominate or elect a candidate for a Federal office). 

"" See Unitcd States Y. Price, sl/pm note 20 j United States Y. a,lIest, supra note 6 j Work-
Ing Papers, D. 807. . 

37 Sce U1I~ted States v. Gllcst, supm note 6, at 754-755; Qllarlcs v, State of Texa8, 312 
F. Supp. 830 (S.O. Tex. 1970). 
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a right, privilege, or immunity secured by the Constitution or law~ of 
the United States is a question df law. This codifies present law 
under which the question of whether a Federally secured right is in
.. oIved is regarded as one for the courts alone.3s Such a result is proper, 
since the matter is clearly not one suitable for jury resolutioll. How- . 
ever, the jury of course will determine all the other elements of the 
offense, including the existence of the necessary intent and conduct. 
4. Jurisdiction ' 

This section contains no subsection setting forth the degree to which 
Federal jurisdiction exists over an offense herein. Accordingly, Federal 
jurisdiction is governed by the provisions of section 201 (b) (2). This 
broad extent of jurisdiction is consistent with the scope of current law. 
5. Grading 

An offense under this section is graded as a Class A misdemeanor 
(up to one year in prison). This is a substantial reduction from the 
ten-year maximum penalty under 18 U.S.C. 241 (although it accords 
with the penalty provided under 18 U.S.C. 242). However, the re
ducedgrading hereunder is designed to reflect the ancillary jurisdic
tion feature of the proposed Code under which offenses such as mur
der, maiming, kidnapping and rape,39 as well as arson and aggravated 
property destnlCtion/o contain jurisdictional bases enabling an 
offender under this section (as well as the other sectio~s in this sub
chapter) to be punished for any such offenses against the person or 
property committed in the course of violating an mdividual's Federal 
civil rights. 

SECTION 1502. IN1.'ERFERING WITH CIVIL RIGHTS UNDER COLOR OF LAW 

1. In General and Present Federal La?JJ 
This section is derived from 18 U.S.C. 942 and is designed to afford 

Federal protection against persons who commit crimes of violence 
while acting under color of law, and thereby deprive another of a 
Federally secured right, privilege, or immunity.41 

< 18 U.S.C. 242 punishes, inter alia, whoever, "under color of any 
law, statute, ordinance, regulation, or custom, willfully subjects any 
inhabitant of any State, Territory, or District to the deprivation of 
any rights, privileges, or immunities secured or protected by the Con
stitution or laws of the United States." The maximum penalty is up 
to one year in prison. . 

This statute contains four basic elements: (1) the defendant's acts 
must have depriyed someone of a r~ght., privilege, or immunity secured 
by the ConstItutIOn or laws of the Umted States; (2) the defendant's 
illegal acts must have been committed unqer color of law ;(3) the 
person deprived of his rights must have been an inhabitant· of a State, 
t~rritory, or district; and (4) the defendant must have acted "will
fully" (i.e., with a sEecific intent to deprive another of a Federally 
protected right, privIlege, or immunity).43 

.. See, e.g., Screws v. United States, supra noh' 5, at 107: WilliamB v. United States, 
341 U.S. 97,102 (1951): United States v. O'Dell, supra note 7. . 

.. Sections 1601, 1611. 1621, anc1 1641. respectively. '0 Sections 1701 and 1702, respectively. . 
"Compare Final Report, § 1521, which proposed an offense limited to Federal public 

servan ts acting under color of Federal law who subject another to unlawful violence or de' 
tentlon or exceed their Iluthorlty In mal<lng an arrest or a smirch and seizure . 

.. See United Slate8 v. Senak, 477 F.2d 304, 300 (7th Clr.), cert. denied, 414 U.S. 856 
(1973). 
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. Elements (1), (3), and (~) have~to a large exter:t bee~ discuss.ed in 
connection with the precedmg sectIOn, and that dIScussIon applIes to 
the same extent here. -

The critical difference between this offense and 18 U.S.C. 241. (car
ried forward in the prior section), is the requirement that t.he conduct 
OCellI' "under color of law." The Supreme Oourt has held that the 
phrase "under color of law" means the same thing in 18 U.S~C. 242 as 
it does under its civil counterpart, 42 U.S.O.1983, where the phrase. has 
been interpreted 'as equivalent to the "State action" required under the 
Fourteenth Amendment.43 To act under color of law therefore does not 
necessitate proof that the accused is -an officer of the State. It is suffi
cient if he is a knowing participant in joint ,activity with the State or 
its agents.44 , 

Most cases under section 242 involve official misuse of force.45 How
ever, in United States v. Senak, supra, the court,sustained an indict
ment charging that a public defender had exacted fees from a pauper 
client by threatening him with inadequate representation unless extra 
sums were paid to him; the contention that the public defender was 
not acting "under color Of law" was rejected.~G In short, the cOl,lrts have 
held that "under color of law" is to be expansively construed. Ingen
eral, it means under pretense of law, and includes misuse of power 
possessed 'by virtue of State law made possible only because the ac
cused is clothed with the authority of 1!Lw.47 There IS no requirement 
that the act be done under actual authorIty of law.48 -, 

The concept of "deprivation" of a right under 18U.S.C. 242 has also 
been broadly construed as not limited to a taking compelled by legal 
authority.49 . 
~.The Offense 

Subsection (a) provides that a person is guilty of an offense if, act
ing under color o'f law, he engages in any conduct constituting an 
offense under any section in chapters 16 or 17, and thereby deprives 
another person of any right, privilege, 01' immunity secured to such 
other person by the Constitution 01' hws of the. United eStates. _ 

The Committee intends that the elements of "under color of law" 
and "deprives" bel read to incorporate the body of case law under 18 
U.S.C. 242 with respect to those concepts. The offenses in chapterS 
16 and 17 referred to embracea nearly complete set of crimes against 

,3 Spe TinJte(l StMe8 v. Pric(), Slipra note 20. at TO'" n.7 . 
.. Id. at 794 ; see also Williams v. United State8, 8upra note 38. 
,. Kg .• United Stutes v. DeLerme, 457 F.2d 156 (3d Clr. 1972); Williams v. United 

States, 8111)ra note 38: Screws Y. FlIitecl States, SlIpm, note 5. More rl'cently in UlIitecl 
NtMes v. St,okes, 500 F.2d 771 (5th' Cir. 107:;), tlw court held that a Mrson In cnstody 
ha~ a constltutlonal.rlght to he free from exercise of unreasonahl(' force a):alnst him (I.e., an 
assllult) by State law enforcement officers. Accordingly, the court determined that there Is 
no neerl to prove an Intent on the part of the defendant-officer to deprive his victim of a 
court trial or to Inflict "summary punishment;" the onlY.intent required to be -shown Is an 
Intent to deprive the victim of the right )lot to be assaulted. The Committee has 
carried forwarcl this Interpretation Into section 11;02. . ,', 

,co :;;4'e also ,John v. Hurt. 489 F.2d 7Rfl. 787 (7th Clr. 1973) : pf .. United States v. Wise
man, 445 F.2d 702. 794-796 (2d Cir. 1971). cert. denied. 404 U.S. 067 (1972) (conviction 
of process' se~vers who submitted false affidavits that they had In Cact served named per-
sons, sustained on ground that process servers perform a "public function" even though 
not employees of the Stntp) . 

41 Several witnesses addressed themselves specifically to the problems raised by State 
law enforcement officers' abuse of authority. See Henrlngs, pp. 3034-3039 (testimony, of 
Jack flreenburg, Dlrector-CoUIlsel NAACP Legal Defense and Educational Fund): np. 
3160-.3168 (statement of Burke lIIarshall, Yale Law School). See also id. at 6774-6777 for 
~/l~~~~ssion of Justice Department statistics concerning civil rights violations under color 

.. See United States Y. Jones, 207 F.2d 785 (5th Clr. 1953) ; United State8 V. Ramell, 
3!lfl F.2d 512, 515 (4th Cir. 1964) and cases cited therein, cert. denied, 370 U.S. 972 
(1905) • 

•• United Stat~s V. SenaTe, 8upra note 42, at 307-309. 
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the person and property. Thus, this section is broader than Final 
Report § 15)"U as proposed by the ~ational Commission. The offenses 
in chapters 16 and 17 cover in all practical respects the ground occu
pied by current 18 U.S.C. 242, as illustrated by the prosecutions here
tofore maintained under that statute. Thus, beatings or killings of 
individuals, Or their contrived arrests,5C would constitute offenses 
llnd.er chapter 16; extortion, blackmail,51 or theft would be covered 
by virtue of their location in chapter 11.52 The rationale underlying 
tHe Committee's limitation of the underlyin~ conduct to the offenses 
enumerated in chapters 16 and 17 is that specific allusion to the 
offenses in those portions 6f the subject bill will substantially con
tribute toward a more precise articulation of the kinds of conduct 
which are prohibited. 53 . 

It should be nbted that this section does not purport explicitly to 
carry forward that part of 18 U.S.C. 242 that punishes whoever under 
color of law willful1y subjects any inbabitants of any State, etc., to 
"different punishments, pains, or penalties, on account of such inhab
itant being an alien, or by reason of his color, or race, than are 
prescribed for the punishment of citizens." Since such discrimination 
is barred under the Fifth ~and Fourteenth Amendments, quite aside 
from the provisions ox p.articular Federal statutes, the clause is wholly 
encompassed in the first part of 18 U.S.C. 242 and is superfluous.u 

Similarly, although 18 U.S.C. 242 uses the words "secured- or pro-
. tected," the Committee has eliminated -the latter as redundant in light 
ofthe lack of any authority distinguishing the two verbs.55 

The conduct in this offense is engaging in any conduct constituting 
nn offense under chapters 16 or 17. The culpability standard is implicit 
in the phrase "conduct constituting an offense," which is given the 
meaning in section 111 of "conduct with the state of mind; under the 
circumstances, and with the results, required for the commission of 
t.he offense." fin Thns, the same mentnl states l'equired for the com
mission of a partiCUlar offense in chapters 16 or 17 comprise the 

. mentnl states necessary for a·violation of this section.57 By virtue of 
section 303 (d) (1) (A) it is not, of course, necessary to show any mental 
state ns to the fact that the conduct was an offense under chapter 16 
or 17. Note that there need not be Federal jurisdiction over the chap
ter 16 or 17 offense in order for the condud to be reached under this 
section, as the issue of jurisdiction is separate from the elements of 
the offense. 58 . 

The element that the conduct occurred while the accused was "ac6ng 
under color of law" is an existing circumstance. Since no culpability 
level is sp~cifically set forth in this section, the applicable state of 

.. See United State8 V. RamflJi. 8upra note 48 •• 
01 For e:rample. the conduct 'In United Statc8 v. Senak, 8Upra note 42. would constitute 

blackmnll under section 1722. 
u It Is unclear whether the conduct In United States v. Wi8eman, 8ullra note 46. would 

.eome within the present statute; however, It Is possible that the false affidavits of service. 
resulting In the entering of default judgments against the victims. could be viewed as 8 
theft limIer section 1731. . 

&l See Henrlngs. pp. 6778-6779 (testimony of K. William O·Connor. Department ot 
J'u~tlce) . 

.. See Final Report. § 1502. Comment .. p. 156. The consultant to the Natlonnl Comml8-
sl()n further suggested thnt little or nothing- would be lost by del~tlng- all of 18 U.S.C. 242 
In view ot the expansive construction accorded to 18 U.S.C. 241. See Working- Paper~. 
p.808 . 

.. See Working Papers, p. 809 . 
.. Thp term "~omml~8Ion of the ofl'ensc" Is deflned In spctlon 111. 
Sf This Is consistent with tbe l;.,ldlng Unitlld Statea v. StokeR, lIupra note 45 . 
.. See section 201 (cl. . 

---------------------------------------
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mind that must be shown is at least "reckless," i.e., that the accused 
was aware of but disregarded the risk that the circumstance existed, 
and the risk was such that its disregard constituted a gross deviation 
from the standard of care that a reasonable person would have exer· 
cised in the circumstances. 59 , , 

The final element is that 'the conduct '''thereby deprives another 
person of a right, privilege, or immunity secured to such person by the 
Constitution or laws of the United States." 

The fact that the conduct deprived another of a right, privilege, 
or'immunity is a result of conduct. As no degree of culpability is 
designated herein, the applicable state of niind to be shown is,at a 
minimum, "reckless," i.e., that the defendant was conscious of, but 
disregarded the risk that the result would occur, and the risk was such 
that its disregard constituted a gross'deviation from the st,aildard of 
care that a reasonable person would haye exercised in the situation.GO 

The fact that the right, privilege, or immunity deprived was secured 
by theConstitution or laws of the United States is an aspect requiring 
no proof of any mental state because it is designated in subsectron (b) 
as a, question of law.n , ' , 

Requiring recklessness as to the result that the conduct (a crime) 
en~aged in deprived another of hisri~hts is designed to relax the 
strmgent culpability test enunciated m Sorews v. United States, 
supra.62 The Supreme Court in that case adopted a specific intent 
principally in order to rescue the constitutionality of 18 U.S.C. 242 
from an attack based on vagueness. . 

Thestal).dard is not constitutionally mandatory in the sense that 
Congress must adopt it in the context of any civil rights law designed 
to punish acts committed :under color of law.63 In this section, the 
Committee believes that it has rendered the statute substantially more 
definite,64 thereby 'eliminating the need to, retain a specific intent 
requirement.65 ." ..' 

Placing the cqlpability level at "reckless" instead of requiring proof 
of an intent to ,deprive another of a right will not result in making 
every. use of excessive force by a law ellforcement officer a Federal 
'criine. The recklessness standard specifically requires proof of an 
il.,Vareness by the defendant of the risk that his actions will deprive 
another of a right secured to him, an,d a con~cious disregard of that 
risk. However, such an awareness and its conscious disregard will nor
mally be present whenever acts occur "under color of law", as opposed 
to acts undertaken 'by a law enforcement officer ina private capacity.66 
TllUs, the ordinary situation in which excessive force is used~ under 
color of law may well constitute a violation of this section, while acts 
involving excessive force by a law enforcement officer in the course of 
a private altercation, for example, would not. 

Nothing in th~s section is intended to confer or create any private 
right of action.67 . 

•• See sections 303(b) (2) and 302(c) (1). 
~ l'lee sections 303(b) (3) and 302(c) (2). 
01 See section 303(d) (3). o. Se~ the discussion of Screws. supra note 5, at 466. 
<l3 See, e.g.. United States v. Guest, supra note 6, at 786 (Brennlln, .J., concurring 

In pal't and dlsRenting in ;;Ifrt) • 
• , E.g., by speCifying by reference to chapters 16 nnd 17, tbe precise statutes whose vloln· 

tlon may Rerve as a predirate for an offense under thIS section • 
.. The Department of Justice supports this chauge. See HearIngs, pp. 6714-0775 . 
.. l'lpe Hparlngs, p. 677H. . 
.., See Brown v. Dungan. 329 F. SuPp. 207. 209 (W.n.Pa. 1971) ; United States em reI. 

Pope v. Hmw.rick8, '326 F. Supp. 699,701 (E.n.Pa. 1971). 
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Subsect~on (b) .p!ovides t~at the. issue whether the'depri~ati~:m L'1-
volves a rIght, .l?rlvilege, 0.1' Immun~ty secured by t,he C~mstItutl(~n. or 
laws of the Umted States IS a guestlOn of law. An'ldentICal provISIon 
is contained in section 1501 and has been explained in connection with 
that section. . 
4. J urndiction 

This section contains no subsection setting forth the· extent to which 
Federal jurisd.ictipn exists .. Therefore;$ederal jurisdiction is govern,ed 
by .. the provisions ofsection 201 (b) (2)., 

5. Grading 
An offense under this; section is' graded' as 'a. Class A misdemeanb.r 

(up to one year inprison).This preserves the present penalty und~:r 
18 U.S.C. '242. As"under. the previous section, because of ancillary ju
risdi.ction provisions in the major offenses in chapters 16 and 17, persons 
who commit ?ff~nses such as murder, arsOn, orki~ap:ping in. the course. 
of the commISSIon of thelresent offense may be p1Jmshed In the Fed
eral courts irrespective 0 whether any other ba.sis for Federal juris-
diction over su~li offenses exists.a8 ' 

"SEC~ION, 1503. IN'I'ERFERlNG WITH A FEDERAL BENEFIT 

1. In' General and Present Federal Lmo 
This .section reenacts, in clearer form, the provisions of 18 U.S.C. 

24:5 (b) (1), (b) (4) (B), and (in part) (b) (5). '.rhe section 'is derived 
from the l'ecommendutions.of the National Commission.69 

18 U.S.C. 245 was enacted in'1968 afWr extensive consideration by 
Congress . .Its main purposes were to'increase protection for civil rights 
workers against violence and, more generally, to make prosecutions of 
violators of Federal rights more effeqtive by pr()viding language more 
specific than the yagiIe terms fo~d in).?,.U.S.C,g~1 and ~42, which 
the Supreme Court had several tImes InvIted Congress to Improve.70 

Th~ s~atuteis extremely.co!llple:x; ahcfcontains one list of activities as 
to WhICh Federal power IS Invoked to protect all persons, and another 
list of activities as to which only racially motivated interference (or 
interference ()n grounds of color, religion, or national origin) is 
,prol1ibited. This section deals with the first such list of activities.71 

The first subsection of section 245 defines no offenses. It contains 
general provisions making it clear that there is no intent to supersede 
or deny the concurrent enforcement of State law and provides for a 
certification of the Attorney General or Deputy Attorney General in 
writing prior to undertaking any prosecution. The former aspect is 
governed by section 205 of the proposed Code. The certification require
ment has 'been eliminated on policy grounds as in other instances 
throughout the new Code.72 The Committee anticipates that the same 
.:-areful screenjng of prosecutions in this area followed by attorneys of 
the Department of Justice 78 will continue. ." - , 

lIS See Working Papers. pp. 782-783. 
'" See Flnnl Report, § § 1511, 1513. 1514 . 
.. See Working Papers. pp. 778-779. 
" See. also section 1505 (II. )( 11. 
'12 In' support of the deletion of this certification requirement, see Hearings, p. 5809 

(ABA Sectlon of Criminal Law Report) ; Hearings, p. 7741, (Report of SPflclal Committee 
ot the Npw York City Bar A~~oclntlonl, . 

•• See Hearings, pp. 6774, 6777. 
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Subsection (b) of section 245 contains five paragraphs with numer
ous. ,subdivisions setting forth· offenses. Each. o~ense is subject to a 
maximum prison 'term of one year~:hut if bodily injm:yresults the. pen
alty increases to ten ye~rs, and if death results, it J;ises to a maximum 
of life iinprisonment. '::' 

Paragraph (1)' punishes whoever, "whether or not acting under 
color of law, by force or threat of force willfully injures, intimidates 
or interferes with, or attempts to injure, intimidate or interfere with 
any persMl because he is' or has been, or in order to in.timidate such 
pr.rson or any other person or any class of persons from": 

(A) .voting or qual~fying to vote, qu~lif;Ying or cUI?paigning as 
a 'candIdate for electIve office, Or quahfymg, or actIng as a poll 
watcher, or any legally authorized election official, in any pri
mary, special, or general election; 

(B) participatIng in or enjoying any benefit, service, privilege, 
program, facility or activity provided 01' administered by the 
United States; 74 

(0) applying ·for or enjoying employment, or any perquisite 
thereof, by any agency of the United States; , 

(D) serving, or attending upon any courtin connection with 
possible service,as a grand or petit .juror in any court of the 
United States;. ' . ' 

(E) participating in or enjoying the benefits' of any program 
or activity receiving Federal financial assistance. 

Paragraphs (4) and ('5) punish 75 whoever, "whether or not actirig 
under col!)r of law, by force or threat of force, willfully injures, intimi
d~tes or interferes with, or attempts to injuw, intimidate or interfere 
wIth":, . 

(4) any person because he is or has been, or in order to intimi
date such person or any other person or any class of persons 
from: 

(A.) participating, without discrimination on c<!count of 
race, color, religion or national origin, in any of the benefits 
or activities described in subparagraphs (1) (A) throligh 
(1) (E) or subparagraphs (2) (A.) through (2) (F) ; or 

(B) affording another person or class of persons oppor-
tunity or protection to so participate; or. " 

(5) an.y citizen because he is or has been, or in order to in
timidate such citizen or any other citizen from lawfully aiding or 
encouraging other persons to participate" without di$crimination 
on account of race, color, religion or national origin, in any of the 
benefits or activities described in subparagraphs (1) (A.) through 
(l).CE) or subpa~agraphs (2) (A) through (2)(F), or partici
patmg lawfully m speech or peaceful assembly opposing any 
denial of the opportunity to so participate., 

"See 'Un#ea State8 v. Price, 464 F.2d 1217 (8th Clr.), eert. denied, 409 U.S. 104.0' (1972) 
(assnult on black person to prevent his use of Federal recreation area). " 

"The Committee notes that, for the several reRsons stated by the consultnnt.l(j the NIl
tlonal Commission, (see Working Papers, pp' 796-707), no eil'ort has heen made to recodify 
paragraph (3) of section 245(b l , relating to' the use of force or threat thereof to Injure, 
Intlmlclate, or Interfere with, "durlng or incident to a riot or civil disorder, any )lerSOn 
enj!Rp;ed In It business In commerce or affecting'commerce." The provision Is rlddJedwlth 
'nmblguitle.q and would seem to be unnecess!lry. The anti-riot oil'enses contained .In sub
chapter 0 of chapter 18 provide adequnte protection and preserve the Federal Interest 
In punishing such conduct; nny addltlonnl conduct "during" n riot (a very broad concept) 
may In the COml11ittee's opinion bl' eil'ectively and more approprintel,- dealt with by 
the States. . 
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~. The Offense 
Subsection (a) of section 1503 provides that a person is gUilty of an 

offense if, "by force or threat of force, he intentionally injures, mtimi
dates, or interferes with another person because such other person is or 
has been, or in order to intimidate any person from" : 

(1) applying for, participa.ting in, or enjoying a benefit, privi
lege, service, program, facility, or activity provi~ed by, adminis
tered by, or wholly or partly financed by, the UnIted States; 

(2) applying for or enjoying employment, or a perquisite 
thereof, by a federal government agency; 

(3) serving as a grand or petit juro'.' in a court of the United 
States or attending court in connection with possible service as 
sU,ch a grand or petit juror; , " 

(4) voting or qualifying to vote, qualifying or campaigning as 
a candidate for elective office, or qualifying or acting as a poll 
watcher or other election official1 in a primary, general, or special 
election; 

({» affm:dlLlg another person or class of persons opportunity to 
participate in any benefit or activity described in this section; or 

(6) aiding or encouraging another person or class of persons to 
participate in any benefit or activity described in this section. 

The "attempt" language has been eliminated since an attempt to 
violate this section is made punishable by section 1001 (Criminal 
Attempt). Likewise the "whether or not acting under color of law" 
phrase, which merely adds emphasis, has been deleted as un
necessary.76 

The Committee has decided to maintain the "by force or threat of 
force" restriction without an expansion to include "economic co
ercion~), LtS suggested in a bracketed alternative by the National Com
missionY Certain types of nonforceful interference, particularly di
rected against voting, have been prosecuted under 18 U.S.C. 241 and 
242 and may be reached under sections 1501 and 1502. Thus, the Com
mittee believes that the propel' province of this statute is the area 
of violence.78 

The Committee has similarly determined to retain the verbs "in
jures, intimidates, or interferes with." These terms seem to give ade
quate coverage and to be nnobjectionable on grounds of c1arity.79 

The Committee also has kept the "because" lan~uage as representing 
an appropriate boundary to the statutes' apphcation; substituting, 
for example, the term "while" would yield a very broad statute cover
ing, e.g., a simple' assault on a person receiving social security bene
fits.80 It should be noted that, by virtue of the "in order to inthilidate 
any person" language, the statute covers the situation where a de
fendant intimidates X in order to discourage Y from participating in 
a Federally protected activity. . 

18 U.S.C. 245 adds to the above language "or anv class of persons." 
This· has been omitted as redundant in view of the phrase. -"any 
pe,l'son." 81 ,. 

7. Compare Fiqal Report, § 1511, which retained the phrase; see also Working Papers, 
Pp •. 779-780. ' ' 

'I'T'The deletion of this bracketed alternatlye was recommended by the' New York City 
Bar Assoclntion.'s Special Committee. See Hearings, p. 7742. 

78 See WorklIiJ: Papers, pp. 780-782 . 
.,. See id.at 783. 
80 Ibid. 
B1 See Working Papers, pp. 783-184. The Committee does not Intend that It be necessary 

to Identify the particular victim or Victims who arc the object of the conduct. 

L-_________________________ ~~~~ ____ ~_ 
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Paragraphs (1) through (4) bring forward subparagraphs (A) 
through (E) of subsection (b) (1) of section 245. Paragraph (1) 
consolidates subparagraphs (B) and (E). The Committee intends 
that the phrase "wholly or partly financed by the United States" in
clude contractual relationships with the Federal government as well 
as beneficiaries of Federal loans 'such as VA and FHA housing loans.82 

Paragraph (2) brings forward subparagraph (C) of section 245 
(b~ (1}.83 Separat~ coverage was deemed advisable not:vit~staIiding the 
fact that the subJect matter may be encompassed WIthIn paragraph 
(1), since such separate statement serves the function of limiting 
paragraph (1) and rebutting the notion of implied coverage therein 
of non-Federally financed employment.~4 . 

Paragraph (3) brings forward subparagraph (D) of section 245 
(b) (1). No signIficant change has been made. Again, the Committee 
has used separate codification notwithstanding the fact that the sub
ject matter is probably embraced within paragraph (1). 

Paragraph (4) carries forward subparagraph (A) of section 245 
(b) (1). The modifier "legally authorized" before "election official" 
has been eliminated as implicit in the concept of "acting as" an election 
official. ' 

Paragraph (5) restates subparagraph (B) of section 245(b) (4). 
The provision protects persons who are willing to accord Federal 
rights but whq may be subjected to intimidation or retaliation for that 
willingness. The personf:j may be either government officials or private 
individuals (e.g., landlords or employers) . ' ,,' 

The Committee, following the recommendation of the National 
Commission, has made a change in this provision by eliminating the 
"without discrimination" clause, pet forth in subparagraph (A) and 
carried into subparagraph (B) by the "so participate" phrase. The 
limitation is inappropriate as applied to the benefits or activities de
scribed in this section (i.e., those deriving from subsection (b) (1) 
of section 245) because in regard to those offenses protection for the 
participants is general, without need to show r!,l.cial motivation. Hence, 
it is anomalous to require a showing of racial motivatibn as to afforders 
and aiders.85 

. Paragraph (6) brings forward that part of subsection (b) (5) of 
section 245 that concerns aiding or encouraging citizens to participate 
in the benefits or activities described in subsection (b) (1) .80 For the 
same reasons indicated above, the restriction as to "without discrimina
tion" for aidel's has been eliminated.87 In addition, the Committee 
has broadened the statute in two other ways. First, the term "citizen" 
has been replaced by "person." Apparently, the reason for the·limita
tion in sectibn 245 was to exclude alien agitators. However, as noted 
by the consultant to the National Commission, if alien agitators be
come a problem, "the problem is more appropriately handled by 
official action rather than by exempting from Federal purview private 

.. See' id. at 785-786. 
: 83 The term "government agency" Is defined In section 111 and is similar to the ,definition 
of "agency" In 18 U.S.C. G. 

81 See Working Papers. PP. 787-788. ' . 
as See th~ dlscuR~lon In Working Papers, pp. 797-798. Note that the "without dlscrlmIDfl.· 

Uon" qualifier makes sense with re8pect to the benefits and activities enumerated In suh
section (b) (2) of section 245 and has been retained in section 1504, which reenacts those 
offenses . 

.. Insofar as subsection (b) (5) affects the activities specified In subsection (b) (2) ot 
section 245, it Is continued In the next section (1504). 

B7 See Working Papers, p. 798. 
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vigilante action." 88 Accordingly, the Committee believes it proper to 
legislate here in the customary way, i.e., in terms of "persons." 

The second manner in which the Committee has broadened this stat
ute 1S by omitting the term "lawfully" as qua1ifying the victim's cO.n
duct (i.e., "lawfully ?-iding or e~couraging"}. ~ I?erson who ?Olll;m.lts 
murder or otherwIse mterferes wIth one who IS aldmg another mdlvld
ual to participate in one. of the benefits,set forth ill this section should 
not be she1tered from criminal prosecution merely because. his. victim 
was trespassing or committing some other nonviolent or petty breach 
of the la\v.8D Even where the breach vms non-petty: if it were not such 
as to call into playa defense predicated on the right to protect pers<.ms 
or pr02erty from harm, there seems no reason to bar the prosecutIOn 
of the defendant simply because of his victim's illegal action.Do 

The conduct in this offense is acting by force or threat of force. 
Since no culpability standard is specifically designated, the applicable 
state of mind to be proved is at least "knowing," I.e. that the defendant 
was aware of the nature of his actions.91 • 

The element that the force or threat injures, intimidates, or inter. 
feres with another person is a result of conduct. The culpability level 
is prescribed as "intentionally," 92 thereby requiring proof that the 
defendant consciously desired to cause the result.93 . 

The remaining elements (i.e., "because such other person is or has 
been, or in order to intimidate any. person from" doing any of the 
six things listed in the ensuing paragraphs) state the alternative pur
poses or objectives for which it must be proved that the conduct was 
performed. ' 
3. Jurisdiction 

This section contains no subsection setting forth the extent to which 
Federal jurisdiction exists. Therefore, Federal jurisdiction is governed 
by the provisions of sec,tion 201(b) (2). 
4. Grading 

An offense under this section is graded (as under the previous two 
sections) as a Class A misdemeanor (up to one year in prison). This 
preserves the basic penalty in current law. The aggravated penalties 
prescribed under section 245 if bodily injury or death results are 
perpe~uated in the new Code by men,ns of ancillary jurisdiction provi
sions applicabl/3 to the major offenses in chapters 16 and 17 (relating 
to offenses against persons and property), permitting separate Fed
eral prosecution and punishment for any murder, maiming, kidnap
ping, or arson-to take but some examples--committed in the' course 
of committing the present offense. 

SECTION 1504. UNLAWFUL DISCRIMINATION 

1. In GenemZ and Present F edemZ Law 
This SeCl.:.Oll substantially codifies 18 U.S.C. 245 (b) (2), as well as 

those parts of 18 U.S.a. 245 (b) (4) anq. (5) that deal with affording, 
or aiding or encouraging others to participate in, the enjoyme~t .of 

sa See id. at 799-800. 
8. See id. at 785 . 
• 0 See id. at 800. 
01 See sections 303(b)( 1) Ilnd 302 (b) (11. 
.2 See Working Papers, p. 782 
"" See section 302(a1 (2). 
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the benefits or activitieR described in subsection (b) (2). In addition, 
the section brings into title 18, where it clearly belongs, the housing 
intimidation provision, 42 U.S.C. 3631, that, like 18 U.S.a.· 245, is 
part of the Civil Rights Act of 1968.94 The Committee has added, and 
carried forward, in certain provisions, discrimination on the ground 
of< sex in the current proscriptions against discrimination on the 
grounds of race; color, religion, and national origin. 

18 U.S.C. 245 has beert discussed, in some aspects, in relation to the 
prior section (1503) and that discussion should be consulted here. 
Subsection (b) (2) of that statute makes it unlawful ~or whoever, 
whether or not acting under color of law, by force or threat of force. 
willfully injures, intImidates or interferes with any person because 
of his race, color, r~ligion or national origin and because he is or has 
been- . 

(A) enrolling in or attending any public school' or public 
college; , 

(B) participating in or enjoying any benefit, service, privilege, 
program, fac!li~y' or activity provided or administered by. !my 
State or subdIvIsIOn thereof; 
, (C) applying for or enjoying employment, or any perquisite 
thereof, by any private employer or any agency of any State or 
subdivision thereof, or joining or using the services or advantages 
of any labor. organization, hiring hall, or employment agency; 

(D) serving, or attending upon any court of any State in con
nection with possible service, as a grand or petit juror, 

(E) travelIng.in or usiI;tg any faciJi~y ,of interstate commer~e, 
or USIng any vehIcle, termInal, or facIlIty of any common carrIer 
by motor, rail, water, or air; " 

(F) enjoying the goods, services, facilities, privileges, advan
t!1ges, or acc<?mmodat!ons. of az:y inn, hotel,. motel, or other estab
lIshment whICh provIdes lodgIng to transIent guests, or of any 
restaurant, cafeteria, lunchroom, lunch counter, soda fountain, or 
other facility which serves the public and which is principally 
engaged in selling food <?r beve~ages for consumpt.ion o?- the 
premlses, or of any gasolIne statIOn, 'or of any matron pIcture 
house, theater, concert hall, sports arena, stadium, or any other 
place of exhibition or entertainment which serves the public, or 
of arty other establishment which serves the public and (i) which 
is located within the premises of any of the aforesaid establish
ments or within the premises of which is physically located any 
of the aforesaiq establishments, and (ii) which holds itself out as 
serving patrons of such establishments. : 

It is also an offense to attempt to so injure, intimidate or interfere. 
~ubsections (b) (4) and (b) (5) punish whoever, ":vhether. o~ hot 

actIng under color of law, by force or threat of force WIllfully InJures, 
~ntimIdates. or interferes· with," or so attempts to injure, inti~idate or 
mt«:rf~r~ wIth (4) any person because he IS or has been, or 'In order 
to mtImldate such person or any other person or a '.y class of persons 
from- . 

(A) participating, without discrimination On account of race, 
color, religion or national origin, in any of the benefits Or activi-

Oi This section is der!\'ed rnther closely from the recommendation or the National Com
mission. See Flnnl Report, § 1512 j see also the anti-discrimination portions ot §§ 1513 anll 
1514 of the Final Report. 
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ties described in subparagraphs (1) (A) through (1) (E) or sub
paragraphs (2) (A) through (2) (F) ; .or 

(B) affording another person or class of persons opportunity 
or protection to so participate ;01' . 

(5) any citizen because he is or has been, or in order to intimidate 
such citizen or any other citizen from lawfully aiding or encouraging 
other persons to participate, without. discrimination on account of 
race, color, religion or national origin, in any of the benefits or activi
ties described in subparagraphs (1) (A) through (1) (E) or subpara
graphs (2) (A) through (2) (F), or participatmg lawfully in speech 

. or peaceful assembly opposing any denial of the opportunity to so 
participate. 

Subsection (b) of section 245 also contains a so-called "Mrs. Mur
phy" exception providing that "[n]othing in subparagraph (2) (F) 
or (4) (A) of this subsection shall apply to the proprietor of any 
establishment which providel'l lodging to transient guests, or to any 
employee acting on behalf of such proprietor, with respect to the enjoy
mentof the goods, services, facilities, privileges, advantages, or ac
commodations of such establishment if such establishment is located 
within a building which contains not more than five rooms for rent or 
hire and which is actually occupied by the proprietor as his residence." 

The penalty for a violation of section 245 is ordinarily up to one 
.year in prison. However, if· bodily injury or death results, the maxi
mum penalty rises to ten years and life imprisonment, respectively. 

42 U.S.C. 3631 is a parallel enactment that punishes, with a penalty 
identical to that provided in section 245 : 

Whoever, whether or not actin~ under color of law, by force or 
threat of force willfully injures; mtimidates. or interferes with, or 
attp,mpts to injure, intimidate or interfere with-

(a) any person because of his race, color, religion, sex or national 
origin and because he is or has been selling, purchasing, rent
ing, financing, occupying, or contracting or negotiating for the 
sale, purchase, rental,l:iiancing or occupation of any dwelling, 
or applying for or participating in any service, organization, or 
facility relating to the business of selling or renting dwellings; 
or 

(b) any Jlerson because he is or has been, or' in order to in
timidate such person or any other person or any class of persons 
from-

(1) participating, without discrimination on account of 
race, color, relIgion, sex or national origin, in any of the activi
ties, services, organizations or facilities described in 
subsection (a) of this section; or 

(?) affording ,another pers.01,1 or class of persons oppor
tunIty orprotectlOn so'to partIClpate; or 

(c) any citizen because he is or has been, or in order to dis
courage such citizen or any other citizen from lawfully aiding or 
encouraging other persons to participate, without discrimination 
on account of race, color, religion, sex or national origin, in any 
of tho activities, services, organizations or facilities described in 
subsection (a) of this section, or participating lawfully in speech 
or pea~e~ul assembly opposing any denial of the opportunity to . 
so partICIpate. . 
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f3. The Offense 
Subsection (a) of section 1504 provides that a J?erson is guilty of 

an offense if "by force or threat of force, he intentIOnally injures, in
timidates, or interferes with another person :' 

(1) becallseof such other person's race, color, sex, religion, or 
national origin and because such other person is or has been, or 
in order to intimidate any person from: 

(A) applying for,'participating in, or enjoyi,llg, a benefit, 
privilege, service, program, facility, or activity provided or 
administered by a state or locality; 

(B) applying for or enjoying employment, or a per
quisite thereof, by a state or local government agency; 

(0) serving as a grand or petit juror in a 'state or locality 
or attendiJ;lg court in connection with possible. service as stich 
a grand or petit juror; , . ' 

(D). enrolling, in or attending a public school or public 
college' .' .-

(E) ~pplying for or enjoying the goods, services, privileges, 
facilities, or accommodations of: 

. (i) an inn, hotel, motel, or other establishment that 
provides lodging to transient guests; 

(ii') a restaurant, cafeteria, lunchroum, lunch counter, 
soda fountain, or other facility that serves the public and 
that is principally engaged i!l selling food for beverages 
for consumptIOn on the premIses; .' 

(iii) a gasoline station; 
(iv) a"motion picture house, theater, con!le.rt:hall, 

sports arena; stadIUm, or other place of exhIbItlOllor 
entertainment that serves the public; <;:'" ' 

(v) any other establishment that serves the public, 
that is located within the premises of an establishment 
described in this subparagraph or that has located within 
its premises such an establishment, and that holds itself 
out as serving patrons of such an estabHshment; 

(F) applying for or enjoying the services, privileges, facil
ities, or accommodations of a common carrier utilizing any 
kind of vehicle; 

(G) traveling in or using a facility of interstate commerce; 
(H) Itpplyingforor enjoying employment, or a perquisite 

thereof, by. a private employer or joining or using the 
services or advantages of a labor organization, hiring hall, 
or employment agency;.or 

(I) selling, purchasing, renting, financing, or occupying 
a. dwelling; contracting or negotiating for the sale, purchase, 
rental, financing or occupation of a dwelling; or applying for 
or participating in a service, organization, or facility relat
ing to the business of selling or renting dwellings; or 

(2) because such other person is or has been, or in order to 
intimidate any person from: ' . 

. (A) affording another person or class of persons oppor
tunity to participate, or protection in order to participate, 
without discrimination on account of race, color, sex, religion, 



Section 1504. 466 

or national origin, in any benefit or activity described in this 
section; or' . 

(B) aiding or encouraging another person or class of per
sons to participate, without discrimination on account of race, 
color, sex, religion, or. national origin, in any benefit or activ-
ity described in this section." . " 

The introductory part of this section is worded so as to parallel 
section 1503. Thus, the discussion there of the terms "force or threat 
of force," "injures, intimidates, or interferes with," the "because" 
language,' and the elimination of the ','attempt" and "whether or not 
IDlder color of law" clauses.is equally a)?plicaple to section 1504. 

The Committee has made a minor Ir;lOdlfication of section 245 (b) (2) 
by adding f~e "in order to intimidate" phrase which appears in sub
se~tion (0) (1) and in section 1503~ 8upra. The purpose of the phrase is 
to proscribe conduct designed to discourage possible future activity on 
th{} part of the victim.· As noted by the consultant to the National Com
mission, no reason is evident why paragraph (b) (2) does not read this 
,Y'{ay.95 In any ev~nt, it seems warranteq. to broaden the statute in this 
respect in order to give it scope commensurate with section 1503 . 
. . In terms of the.kindof discrimination covered, the Committee has 
decided to retain all the motivational branches of current section 245 
(i.e., race; color, religion, and national origin), and in addition has 
included sex. AJthough the use of force or threat of force to discrimi
nate on sexualg,rounds would not . appear to be a' prevalent form' of 
anti-civil rights activity, no sound reason exists not to. cover the situa-
tion when it may occur.9R '. . 
para~aph (J,)(A) parries forward.~subparagraph (B) of section 

245 (b) ~ 2) • No substantive change has been made. .' 
Paragraphs (1) (B) and (1) (H) together bring forward subpara

graph (0) of section 245 (b) (2). No substantive change has been' 
effected. . 

Paragraph (1) (C) carries forward subparagraph (D) of section 
245 (b) (2). Agalll no modification of a substantive nature has been 
mada . 

Paragraph (1) .(D) brings forward, subparagraph (A) of section 
245(b)(2) without any change. " . 

Paragraph (1) (E) carries forward subparagraph (F) of section 
245 (b) (2). No substantive alteration has been made,97 but the various 
provisions of current law 4!lYe been separated into subdivisions in 
order to make a more readable statute. . . 
,. Paragraphs (1) (F) and (1) (G) continue the coverage of sub
paragraph (E) of section 245 (b) (2). No substantive change has been 
effected.9s , 

Paragraph (1) (I) brings forward 42 U.S.C. 3631(a) without sub-
stantive change. . . , 

Paragraph (2) (A) brings forward 42 U.S.C. 3631 (b) and sub
paragraph (B) of section 245 (b )(4) insofar as it relates to those 

oS See Working Papers. p. 789. . 
od Compare genera!ly the IIlscusslon In id. at 789-794. " 
D1 The word "advantages," which Is In a JIst of terms nt the beginning of the subpara· 

graph ha9 been dropped n~ rellllndnnt . 
• s As to the con~tltutlonnl status of the right to travel Interstnte, se~, Griff!n v. BrecT,.en. 

dlffle. 403 U.S. 88. 105-106 (1971) and cases cited therein; see also Working Papers, PP· 
788-789. Following the suggestion of the consultant to the National Commission, no at· 
tempt has been made to expand this provision to Include foreign travel. 

~---~~~-----~------.--
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activities cQvered in sectiQn 245(b) (2). No. substantive change has 
been made. 

Paragraph (2) (B) brings fQrward42 U.S.O. 3631(c) and that part 
Qf sectiQn 245 (b) (5) that deals with aiding Qr encQuraging Qthers to. 
participate in the benefits 0.1' activities described in sectiQn 245(b) (2). 
As under sectiQn 1503 (a) (6), the wQrd "persQn" has been substituted 
fQr "citizen" in Qrder to. brQaden the CQverage of the prQvisiQn.99 

The cQnduct in this sectiQn (as in the. preceding sectiQn) is using 
fQrce Qr threat Qf fQrce. Since no. culpability standard is specifically 
set forth herein, the applicable state of mind that must be prQved 
is at least "knowing," i.e., that the defendant was aware of the nature 
of his actiQns.loo 

The eleme;nt that the force or threat Qf fQrce injured, intimidated, 
Qr interfered with anQther persQn is a result of cQnduct. The cul
pability level is designated as "intentiQnally," thus requiring prQQf 
that the defendant consciQusly desired to achieve the result.lOl 

The remaining elements, which begin with the phrase "because of" 
or "in order tQ," cQnstitute alternative particular intents, fQr at least 
Olie of which it must be shown thl1-t the conduct was performed. 
3. Defense . 
. SubsectiQn (b) of sectiQn 1504 provides that it is· a defense to n 
prosecution under subsectiQn (a) (1) (E) (j.) that (n the defenqant 
was the prQprietQr Qf the establishment invQlved Qr an emplQyee act
ing on behalf Qf the prQprietQr, (2) the establishment was located 
within a building cQntaining nQt more than five rOQms for rent Qr hire, 
.and (3) the building was Qccupied by the proprietor as 1,i6 residence. 

This prQvisiQn cardes forward the sQ-called "Mrs: 1.turphy's" ex
ceptiQn in sectiQn 245 (b) .102 It shQuld be nQted that the defense dQes 
nQt extend to. the "affQrding" and "aiding". prQvisiQns. Hence prQs~'Cu
tjon WQuld presumably be available, e.g;, against (a) third party inter
ference with respect to. a black applicant in an exempt establishment; 
(b) third party interference with an aidet Qf an applicant under the 
same circumstances; and (c) third party interference w'ith a prQ
prietQr who. wanted to. desegregate. The defense thus applies to. prQse
cutrQn OllLy of a prQprietQr 0.1' his emplQyee. 
4. J urisdiotion 

This sectiQn contains no. subsectiQn setting Qut the extent to. which 
Federal jurisdictiQn exists. TherefQre, Federal jurisdiction is gQverned 
by the provisions of sectiQn 201(b) (2). . 
5. Grading , 

An offense under this sectiQn is graded as a Olass A misdemeanor (up 
to. Qne year in prisQn). This is identical to. the grading under sectiQn 
1503 and the discussiQn there shQuld be cQnsulted here. 

gg See tIle· discussion of this issue ·In relation to tlie preceding section. The Committee 
also notes that 42 U.S.C. 3031(c) uses the word "dlscoura·ge" instead of "intimidate". The 
latter term has been used In consolidatlnl! this provision with its counterpart in section 245. 

100 :See sections 303(b) (1) and 302(b) (I). 
101 See section 302(a) (2) ; see also, as to the subRtitution of "intentionally" for "will

fully", Working Papers, p. 782. 
102 By contrast the consultant to the National Commission advocatp.d ellmlnntion of the 

exception. See Working Papers, pp. 79·1-795. The National Commission retained it but with 
the qualification that It extend only to "lawful nctlon In support" of the guest policies ot 
the. establishment. See ]'Inal Report, §1512(d). The Committee believes that the suggested 
qualification poses difficult problems ·of proof and interpretation and accordingly ··haa 
decldetl to keep the exception In Its present form. 
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SECTION 1505. INTERFERING WITI-I SPEECH OR ASSE1.IBLY RELATED TO CIVIL 
RIGHTS ACTIVITIES 

1. In General and Rre8ent F ederaZ Law 
This section carries forward the final clause of 18 U.S.C. 24:5 (b) (5), 

with certain modifications. The section is derived from the recom
mendations of the National Commissi on.103 

18 U.S.C. 245 (b) (5) punishes 10·1 whoever, whether or not acting 
under color of law, by force or threat of force, willfully injures, intim
idates, or interferes with any .citizen because he is or has been, or in 
order to intimidate such citizen or any other citizen from lawfully 
aiding or encouraging other persons to participate, without discrimi
nation on account of race, color, religion or national origin, in any of 
the benefits or activities described in subparagraphs (1) (A) through 
(1) (E) or (2) (A) through (2) (F), or participating lawfully in 
speech or peaceful assembly opposing allY denial of the opportunity to 
so participate. . . 

The subsection alse) makes it an offense to attempt to commit any of 
the aforementioned acts: The phrase "participating lawfully in speech 
or peaceful assembly" is defined in section 245 (b) to exclude the "aid
ing, abetting, or inciting of other persons to riot or to commit any act 
of physical violence upon any individual or against any real or' per
sonal property in furtherance of a riot." 
~. The Offense . 

Subsection (a) of section 1505 provides that a person is guilty of an 
offense if, "by force or threat of force, he intentionally injures, intimi
dates, or interferes with another person because he is or has been, or in 
order ·to intimidate him or any other person from, participating in 
speech or assembly opposing a denial of opportunity to participate" 
(1) in a benefit or activity described in section 1503, or (2) in a benefit 
or activi1:y described in section 1504, without discrimination on account 
of race, color, sex, religion, or national origin. 

The prefatory part of this. subsection is patterned after section 
1503. Thus, the discussion there of the terms "force or threat of force," 
"injures, intimidates, or interferes with," the "because" language, and 
the deletion of the "attempt" and "whether or not under color of law" 
clauses is equally applicable. 

As ih the prior two sections, the Committee has added the concept 
of sex discrimination to the forms of discrimination currently pro-
scribed under section 245. . 

One other significant change from existing law is the Committee's 
elimination of the modifier "lawfully". As observed by the consultant 
to the National Commission, the term .105 "raises irrelevant issues be
cause in criminal law we do not normally concern ourselves with the 
question whether the victim has clean hands, apart from self defense 
concepts. If tak~n literally, the "lawfully" requirement could even 
prevent prosecutIOn under 18 U.S.C. 245 of a murderer whose "peace
ful assembly" victims were operating in violation of a valid permit re-

103 See Final Report, § 1515. • . 
. lOJAs hns.beenll.ote(i In relation to the two .preceding sections, the penaltypreRcrlbed Is 
normally up to one year In prison. but It rises to n maximum of ten years It bodily Injury 
'results, and to life Imprisonment If denth ensues from the violation. 

lI"; Working Papers, pp. 800-S01. 
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quirement .. , . If the word is deleted from the statute, the lawfulness 
of the protest 'Would no longer be a statutory element of proof." 

. Although the National Commission retained the word,106 the Com
mittee believes that the considerations advanced by the consultant are 
persuasive and accordingly has deleted the term here,107 as it did in 
relation to the "aiding or encouraging" branch of section 245 (b) (5) , 
carried forward in section 1503.108 Thus, under this section it will not 

be an element of the offense that the individuals participating in 
speech 01; assembly were doing so lawfully. . 

Section 245 (b) (5), . by virtue of the "so participates" phrase, in
corporates the element of a discriminatory motive into both sets of 
activities reached (Le., those under subsections (b) (1) and (b) (2», 
even though a direct interference with an activity described in subsec
tion (b) (1) may be prosecuted without a showinO' of racial or other 
form of discrimination. The apparent purpose of Bongress in making 
the discriminatory motivation requirement applicable generally to 
interference with the designated kinds of speech or assembly was to 

. limit the range of Federal auxiliary jurisdiction overlap with local 
jurisdiction with respect to local vio]ence.~o~ Ho,vever, the Committee 
deems the difference in the elements of the offenses between the direct 
interferer and the indirect interferer who breaks up an assembly sup
portive of section 245 (b) (1) activities to be anomalous, and conse
quently has-following the recommendation of the National Commis
sion-deleted the requirement of a discriminatory motivation as to 
those benefits or activities described in section 1503 (which carries for
ward subsection (b) (1) of section 245), while retaining it as to the 
activities described in section 1504 (which brings forward subsection 
(b) (2) of section 245), where discriminatory purpose is also an ele
ment of a direct interference offense. A similar resolution of the issue 
was adopted by the Committee in section 1503 with regard to afforders 
and aiders, and the discussion under that section is pertinent here. 
. The Committee has refrained from expanding the list of rights 
protec~edbeyond that in l?l'e~en~ If.Lw "absent a convincing reason for 
extendmg Federal penal ] urIsdlCtlOn to make a Federal case out of 
every brawl between opposing demonstrators on political, social, eco
nomIC, and international issues." 110 

The conduct in this offense is acting "by force or threat of force." 
Since no culpability standard is deSIgnated herein, the applicable 
state of mind that must be shown is at least "knowing," i.e., that the 
offender was aware of the nature of his actions.111 

The fact that the force or threat thereof injured, intimidated or 
interfered with another person is a result of conduct. The culpability 

100 See Flnnl Report, § 1515. 
107 The New York City Bar Association's SpeCial Committee also recommended the dele

tion of the term "lawfully." See Hearings, p. 7742. 
108 The Committee has also deleted the separate definition of "participating lawfully" etc. 

In section 245(b), a deletion recommended by the National Commission on grounds'lnde
pendent of the deciSion whether to retain the "lawfully" qualification. See Working 
Papers, p. 803. 

100 See Working Papers. p. 801. 
no See Final Report. § 1515. Comment, p. 162. The Cor"mittee also notes that It has not 

reenacted that part of 18 U.S.C. 245(c) providing that: "NothIng In thIs. section shall be 
construed so as to deter any law enforcement officer from lawfully carrying out the duties 
of hIs office; and no law enforcement officer shall be conSidered to be In violation of this 
sectIon for lawfully carryIng out the duties of hIs Office or lawfully enforcIng ordinances 
and laws of the United States, the District of Columbia, any of the several States, or any 
political subdivision of a State." The provIsion Is superfiuous In light of the justIfication 
defenses, In present law, continued by section 501. See Working Papers, pp. 804--805. 

U1 See sections 303(b) (1) and 302(b) (1). 
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level is prescribed at lIintentionally," thereby requiring proof that 
the offender consciously desired to cause the result.l12 

The remaining elements, which begin with the phrase IIbecause of" 
or lIin .order to," state the particular alternative purposes for which 
it must be proved that the conduct was performed. 
3. Ju'risdiotion 

This section. contains no subsection setting forth the extent to which 
Federal jurisdiction exists. Therefore, Federal jurisdiction is governed 
by the provisions of section 201 (b) (2). 
4. {hading 

.An offense under this s~ctjon is graded as a Class A mlsaemeanor 
(up to one year in prison). This is ('qui valent to the ordinary maxi
mum penalty authorized under 18 U.S.C. 245.113 

SECTION 1506. STRIKEBREAKING 

1. In General a?ul Present Federal Law 
This section is designed to continue the prohibition in 18 U.S.C. 

1231 r,gainst the obstruction of or interference with picketing or em
pl~ye~ organizational or collective bargaining rights by importing 
stnkeoreaker3 from another State or country. 18 U.S.C. 1231 punishes 
by up to two years in prison whoever willfully transports in interstate 
or foreig11 commerce any person who is employed 01' is to be employed 
for the purpose of obstructing or interfering by force or threats with 
(1) peaceful picketing by employees' during any labor controversy 
affecting wages, homs, or conditions of labor, or (2) the exercise by 
employees of the rights of self-organization or collective bargaulillg. 
It also punishes any person who is lmowingl}T transported or who 
travels in interstate or foreign commerce for any of the purposes 
above. There have been no reported prosecutions lmder this section, 
perhaps because potential violators have found no difficulty in recruit
ing local strikebreakers; but the Committee believes that the statute 
lI1ay nevertheless be useful in certain situations and accordingly has 
continued it in this section. 
fE. The Offense 

Subsection (a) provides that a person is guilty of an offense if, by 
force or threat of force, he inhmtionaHy obstructs or interferes with 
(1) peaceful picketing by employees in the course of a bona fide labor 
dispute affecting wages, hours, or conditions of lll-bor, or (2) the exer
cise by employees 'Of the rights of self-organization or collective 
bargaining. 

The cOllduct in section 1506 is the resort to force or threat of force. 
Since no culpability standard is specifically stated, the. applicable state 
of mind to be proved is at least "knowing," i.e., that the actor was 
aware of the nature of his actiol1s.114 

The element that the force or threat obstruct or interfere with the 
labor activities described in paragraph (1) or (2) is a result of 
conduct. The cl1lpability level is prescribed as "intentional", thus 
requiring proof that the actor consciously desired to cause the result.1l5 

112 Ree ~ertlnn !!02 (n) (21. 
113 S!'e. grading dlscnsslons, 8upra, nnder this snbchaIlter. 
lH See sections !30l!{h) 11) llna 302(h) (1). 
115 See section 302(0.) (2). 

--- ---------------------------------------------------------------~ 
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It should be noted that whereas the first paragraph of 18 U.S.O. 
1231 punishes the transportation in commerce only of persons "em
ployed ... or to be employed", that element has been deleted from 
this' section. Thus, lmder section 401 (Liability of an Accomplice) a 
person would be guilty of an offense if he aided or caused a person to 
be transported for a purpose prohibited by this section, irrespective 
of whether the other person was to be hired by the organization in
volved in or affected by the labordispute.ll6 

3. J'Lwisdiotion 
There is Federal jurisdiction over the offense described in this 

section if movement of any person across a State or United States 
boundary occurs in the commission of the offense.ll7 This somewhat 
expands current jurisdiction under 18 U.S.O. 1231 which is limited 
to situations in which the strikebreaker travels or is transported in 
commerce. This section would reach situations in which, for example, 
the organizer of the strikebreaking effort travels across State lines to 
supervise. 
4. (haititng 

An offense under this section is graded as a Olass A misdemeanor 
(up to one year in prison). This reduces the present penalty level in 
18 U.S.C. 1231; the Oommittee deemed this preferable to classifying 
the offense as a three-year (Olass E) felony. 

SUBCHAPTER B.-O l'FENSES INVOLVING POLITICAL RIGHTS 

(Sections 1511-1519) 

This subchapter deals with offenses involving the electoral process. 
Ourrently, legislation regUlating voting and registration through the 
use of the criminal sanction is spread over several titles of the United 
States Oode, most of it being found in 2 U.S.O. 241-256 (corrupt prac
tices legislation) ; 5 U.S.O. 1501-1508 and 7'321-7327 (Hatch Act pro
visions) ; 18 U.S.C. 241, 242, 592-613 (Oivil Rights Act, corrupt prac
tices legislation, Hatch Act provisions); and 42 U.S.O. 1973 i (c) 
(Voting Rights Act). 

The approach the Oommittee has taken is to select for retention in 
title 18 those political prohibitions which touch on conduct reprehen
sible enough and also clear enough to be handled effectively through 
the penal process. The same approach was taken by the National Oom
mission.1 The result is a series of proposed sections designed to protect 
the electoral process. In this respect, this subchapter differs from the 
preceding subchapter. The focus of this subchapter is on the electoral 
process and the right to vote,2 while subchapter A sweeps more broadly 

110 'l'he ~ame l-esult ~ollld be rear-Iled under 18 P.R:C. 1231 today. by application of 18 
U.R-C. 2 to the second paragraph of ~ection 1231. which punishes strll,ebreakers themselves 
who tra"cl incOlllmerce for one of the prohibited purposes, without regard to their status 
liS emllloyees or prosnectiYe employees. 

11'7 'nIP term "commission of the offense" is definet! In sect'ion 111. 
1 flee WorJdng Pnpers. llP. 814-815 . 
• 'See generall~', Hearings, pp. 6792-0793 (testimony of John C. Keeney, Department of 

Justice) . 
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in protecting in general the civil rights of all persons as guaranteed by 
the Constitution and the laws of the United States. 

Matters covered by this subchapter are obstructing an election (sec
tion 1511); ob:3tructing registration (section 1512); obstructing a 
political campaign (section 1513) ; interfering with a Federal benefit 
for a politicD.1 purpose (section 1514) ; misusmg authority over per
sonnel for ;), political purpose (section 1515); soliciting a political 
contribation by a Federal public servant or in a Federal.building (sec
tion1516) , and making an excess campaign expenditure (section 151'7). 
Sec~ion 1518 contains certain definitions applicable to the foregoing 
sectIons. . 

SECTION 1511. OBSTRUCTING AN ELECTION 

1. In GeneraZ , 
Section 1511 is designed to accomplish three basic purposes. First, it 

creates the specific offense of voting fraud usually prosecuted under 
the· general language of 18 U.S.C. 241 (conspiracy against rights of 
citizens). Second, it encompasses the present vote bribery statute, 18 
U.S.C. 59'7. Third, it embraces in its general language the obstruction 
of elections penalties of the Voting Rights Act of 1965.3 Unlike the 
proposal of the National Commission,4 the section does not reach 
State elections but is confined in its scope to Federal elections or mixed 
Federal and State elections. 
fJ. Present FederaZ Law 

The principal statute for prosecuting election fraud is 18 U.S.C. 
241. That statute, enacted in 18'70 to enforce the guarantees of the 
Fourteenth and Fifteenth Amendments to the Constitution,5 makes 
it a ten-year felony to conspire to injure, oppress, threaten, or intimi
date ~l,lly citizen in the free exercise or enjoyment of any right or 
privilege secured to him under the Constitution or laws of the United 
States. Under this section, the govemment has successfully prosecuted 

_conspiracies to stuff a ballot box with forged ballots,6 to impersonate 
qualified voters,7 to alter legal ballots,S to prevent voters from voting,9 
to fail to count votes and to alter the votes counted,l° to discriminate 
on account of racG,1.1 and to cast illegal absentee ballots.12 Section 241 
reaches fraud even when the result does not affect the outcome of the 
election, or when the number of fraudulent ballots represents an in
finitesimal fraction of the number of votes cast.13 Virtually the only 
situation which this statute has been held not to cover is a conspiracy 
to bribe voters, the Supreme Court holding that when Congress re-

142 U.s.C. 1973 He). . 
• Final Report, § 1531 
• 16 Stat. 141. 
• United State8 v. Saylor, 322 U.S. 385 (1944) ; United States Y. Nathan, 238 F.2d 401 

(7th Cir.) , eert. denied. 353 U.S. 910 (1957). 
7 Grolioh v. United State8, 1911 F.2d 879 (5th Cir.), eert. denied, 344 U.S. 830 (1952). 
S United States v. Powell, 81 F. SuPP. 288 (E.D. !\fo. 1948). 
• United S:ates v. Wilson, 176 F.2d 184 (8th Cir.), eert. denied, 338 U.S. 870 (1949). 
,. U"Ued states Y. Ryan, 99 F.2d 864 (8th Clr. 1938), eert. denied, 306 U.S. 035 (1039) ; 

lValTcer v. Unitad States. 93 F.2d 383 (8th Cir. 1937), eert. denied. 303 U.S. 044 (1938). 
II Ex parte Yarbrough, 110 U.S. 651 (1884); Guinn v. United States, 238 U.S. 838 

(1915) ; United States v. Clas8io,·313 U.S. 299 (1941). 
12 United State8 v. Ghandlel', 157 F. SuPP. 753 (S.D. W.Va. 1957); Field8 v. United 

State8, 228 F.2d 544 (4th Clr. 1955), cert. aenied, 350 U.S. 982 (1956) ; United State8 Y. 
We8ton 417 F.2d 181 (4th Cir. 1969). cert. denied, 396 U.S. 1062 (1970). , 

U Prlohat'd v. United States, 181 F.2d 326 (6th Clr.), aIT'd, 339 U.S. 974 (1950) (pe,. 
olll·iam). The Court pointed out: "The deposit of forged ballots in the ballot boxes, no 
matter how small or great their number, dilutes the influence of honest votes In an elec
tion, and whether In greater or less degree Is immaterial." !d. at 331. 
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pealed certain bribery laws in 1894, it impliedly also excluded bribery 
from this section.14 

Furthermore, while section 241 speaks in terms of injuring or intim
idating "any citizen" in the free exercise of any right, it has been 
held that the statute reaches conduct affecting the integrity of the 
Federal electoral process as a whole without showing ari act relating 
to a particular voter or official. In United States v 11' athan,15 the de
fendants conspired to cast false ballots in favor of the Democratic 
candidate for Congress, and cast 71 such ballots. Overruling t1le de
fense that the defendants lacked specific intent regarding particular 
voters, the court said: 

[I]t is immaterial that the defendants were without knowl
edge of the constitutional rights of citizens. When they 
acted in concert to pollute the ballot box they acted in reck
less disregard of such rights and must be held to the 
consequences.10 

In short, the court ruled that the statute reaches situations involving 
the electoral process, e.g., general ba1lot box stuffing, apart from any 
intent or act relating to any particular voter. 

With respect to the scienter required under section 241, the courts 
have held that the same requirement of a specific intent to deprive 
another of a Federal constitutional right, determined in S01'e'Ws v. 
United States,17 to apply under 18 U.S.C. 242, applies also under this 
section.1s However, while the accused must be shown to have had a 
specific intent to deprive a person of a Federally protected right, 
it need not be proved that he knew that the right was in fact con
stitutionally protected. As stated in Scre'Ws, "[tJhe fact that the de
fendants may not have been thinking in constitutional terms is not 
material where their .aim was ... to deprive a citizen of a right and 
that right was protected by the Constitution~" 10 In United States v. 
Gue8t,20 the Supreme Court indicated that the specific intent element 
under section 241 was automatically satisfied by proof of the con
spiracy, since a conspiracy by its very nature requires know ledge of 
the criminal objectives.21 

18 U.S.C. 597 is the present vote bribery statute. It penalizes mak
ing or offering to mllke an expenditure to any person to vote or to 
withhold his vote for or against any candidate, or soliciting or receiv
ing such an expenditure in consideration of his vote or withholding 
thereof. The penalty is not morethan one-year of prison, but rises to 
a maximum of ten years "if the violation was willful." This statute 
clearly reaches the vote bribery situation held by the Supreme Court 
not to infringe 18 U.S.C. 241. 'It is limited to candidates for Federal 
elections, but, as amended by the Federal Election Campaign Act of 

_ 19'71, 18 U.S.C. 591 (b), extends to ca:q.didates in primary as well as 
general elections. 

1& United States v. Bathgate, 246 U.S. 220 (1918). 
"Supra note 6. 
10 ld. ot 407 ; see olso United States v. Weston, supra note 12. 
17 325 U.S. 91 (1945). 
"See United States v. Guest, 383 U.S. 745 (1966) ; United State8 Y. O'Dell, 462 F.2d 224. 

232-233 (6th elr. 1972). 
,. Supra note 17, ot 106. 
t. Supra note 18. nt 753-754. 
:n It hos been held thut this section docs not require proof of on overt net to estohliRh 

the offense. See Williams v. United States, 179 J.<'.2d 644. 649 (5th elr. 1950). off'd on other 
grounds, 341 U.S. 70 (1951) ; United States v. ];forado, 454 F.2d 167. 169 (5th elr.). cert. 
denied, 406 U.S. 917 (1972). -
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Finally, 42 U.S.C. 1973i(c), enacted as part of the Voting Rights 
Act of 1965, punishes by up to five years in prison whoever pays, 
offers to pay, or accepts payment either for registering t~ vote or for 
voting at a Federal election.22 The statute has been sustamed as con
stitutional. 23 

3. The Ojfeme 
Subsection (a) provides that a person is· guilty of an offense i~, 

"in connection with a primary, general, or special election to nomI
nate or clcct a candidate for ft federal office," he (1) obstructs or 
impairs the lawful conduct of such election, (2) offers, gives, or 
agrees to give anything of value to another person for or because of 
any person's voting, refraining from voting, or voting for or against 
such candidate, or (3) solicits,?4 demands, accepts, or agrees to accept 
anything of value for or because of any person's voting, refraining 
from voting, or voting for or against such candidate. 

This seGtion :is designed to be a general vote bribery and vote fraud 
statute. The term "Federal office" is broadly defined in section 1519 to 
mean the office of President or Vice, President of the United States, or 
Senator or Representative in, or Delegate or Resident Commissioner 
to, the Congress of the United States.25 

In one respect, however, this section dealing specifically with ob
struction of an election is meant to be more narrow than existing law 
may be under the civil rights statutes. In United States v. Anderson 26 

the Fourth Circuit.rnled that 18 U.S.C. 241 reaches a conspiracy to de
prive a person of his right to vote at a State election. The court stated: 
ruled that 18 U.S.C. 241 reaches a conspiracy to deprive a person of 
his right to vote at a State election. The court stated: 

[T]he federal govel'llment has po,Yer not only to punish 
conspiracies to poison federal elections, but has power also 
to punish conspiracies, involving state action at least, to di
lute the effect of ballots cast for the candidate of one's choice 
in wholly state elections.27 

Paragraph (1) is not intended to extend this far.28 It would not 1'e,ach 
the obstruction of an election involving only candidates for State 
office. It would reach, however, the obstruction of any election in which 
a candidate for Federal office is on the ballot. Thus, even though the 
defendant's acts are directed at the State portion of a mixed Federal
State election, i.e., at the candidates for State office, the conduct is cog
nizable under this section because it is "in connection with (an) .... 
election to nominate or elect a candidate for a federal office." . 

It is the view of the Committee that the presence of the names of 
candidates for Federal office on the ballot of an election obstructed or 
impaired provides a sufficient constitutional nexus for involvement 
by the Federal government, even under a narrow reading of 

.. It also proscribes the giving of false Information as to one's name, address or perloll 
of residence In the voting district In order to qunlify for regiRtratlon . 

.. See United States v. Lewin, 407 F.2d 1132 (7th Clr. 1072). 
""Solicits" does not menn the conduct prescribed In section 1003 (Criminal SOlicitation), 

and iR defined to bear Its dictlonnry meaning of "Importnne," "approach with n request or 
plen." or "try to obtain by nRklng for," Rpp ~prtion 111. 

.. Tlle dpfinition IR derived from 1S n.R,C. 591 (e). 
'" 4'S1 F.2d 085. 008-701 ('4th Cil .. 1973), nff'd on other grounds, 417 U.S, 211 (1074), 
"11(7, nt 700-701. 
'" TIle Xntionnl Commission proposal would ha\'e renched all elections, both Stnte and 

Federal. § 1531. 
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United States v. Ouest, supra, l{atzenbaoh v. illorgan,29 and 
Oregon v. illitohell.30 At stake is the integrity of the election 
process. Obstruction of a mixed election, even if directly aimed only 
at the State portion, nevertheless permeates the entire election, thwart
ing the integrity of the process by which all candidates are elected. 

Paragraph (I)-obstructing the conduct of an election-is the most 
general of the three offenses here described. The conduct is obstruct
ing 01' impairing the lawful conduct of an election.31 Since no 
culpability standard is specifically designated, the applicable state 
of mind that must be proved is at least "knowing," i.e., that the 
offender was aware of the nature of his actrons.32 The fact t!hat the 
election was in connection with an election for a Federal office is in 
existing circumstance. As no culpability level is specifically prescribed, 
the applicable state of mind to be shown is, at a minimum, "reckless," 
i.e., that the offender was aware of but disregarded the risk that the 
election was of the type covered·herein.33 

. Unlike the offenses defined in paragraphs (2) and (3) of this sec
tIon, there need not be any proof that the conduct obstructed or 
impaired a partioular voter's ballot to obtain a conviction under 
this paragraph. Instead, by focusing on the "lawful conduct" of the 
election, rather than on an individual's rights, as does 18 U.S.C. 241, 
paragraph (1) makes it clear that the emphasis is on protecting the 
integrity of the eleotion prooess. While section 241 has been interpreted 
to reach situations where there is no act directly related to any par
ticular voter/4 paragraph (1) places this interpretation on a firm basis 
to give £.air warning.3s Accordingly, this paragraph, being directed 
toward the basic integrity of the election process, reaches any inter
ference with the electIOn process, such as general ballot box stuffing, 
tampering with machines, absentee ballot Irregularities, interference 
with election officials, etc., even if a particular voter interfered with 
cannot be identified. 

Paragraph (2) is more specific than the first paragraph. It makes 
an offense of vote frauds or the selling of votes typically prosecuted 
under either the general language of 18 U.S.C. 241 or the more par
ticular 18 U.S.C. 597. The elements of the offense are: (a) offering, 
giving, or agreeing to give (b) to another person (c) anything of 
value (d) for 01' because of any person's voting, refraining from vot
ing, or voting for or against (e) a candidate for Federal office. 

Offering, giving, 01' agreeing to give constitute the conduct pro
scribed. Because no level of culpability is specifically set forth, the 
state of mind that must be proved is at least "knowing" with respect 
to this element.30 The element that anything of value is 'Offered, etc. 
"for or because of any person's voting, refraining from voting or vot
ing for or against. such candidate" states the specific intent that must 
be shown to have accompanied the defendant's conduct. The remain
ing elements are attendant circumstances requiring at least a "reckless" 
state of mind.37 

""384 u.s. 641 (1966). . ' 
'" 400 U.s. 112 (1070). 'See Worl,lng Papers. PP. 772-776. 81:1. 
31 In addition to til!' statutes 11l'evloliSly dlscl1ssed. this formulation would also cover 

the seldom Im'oked prohibition on bringing troops to the polls. See 18 U.S.C. 502. 
3'J See sections 1l03(b) (1) and 302(b) (1). 
"" See sections 303(b) (2) nnd 302(c) (1). 
31 U'/ljte(~ states ", Nat/Illll-, SUllI"a note 6. 
ar. See Working Panel's. PP. S12-S1a. 
M See sections 303(b) (1) nIH1302(b) (1). 
31 See sections 303(b) (2) and 302(c) (1), 
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The term "anything of value" is generally defined in section 111. 
For the purposes of this subchapter, the scope of the phrase is limited 
in section 1519 to exclude "non-partisan physical activities or services 
to facilitate registration or voting." The purpose of the exclusion is to 
remove from the scope of the offense the transfer of mone.y to finance 
ordinary "get-out-the-vote" campaigns.38 .. 

Paragraph (3), like the preceding paragraph,}s derived from 18 
U.S.C. 597. It is intended to be a general vote bribery statute with re
spect to candidatp.s for Federal office. 

The elements of an offense under this paragraph are: soliciting, 
dernanding, accepting, or agreeing to accept anything of value for 01' 

because of a person's voting, refraining from voting, or voting for 
or against a candidate for Federal office. Soliciting', demanding, accept
ing or agreeing to ar.cept are conduct elements and require a minimum 
chlpability level of "lmowing" under the principles of section 303 (b). 
The "for or because of" element is a specific intent requirement to 
which the analysis undel' paragraph (2) applies. The remaining ele
ments are attendant circumstances requiring at least a "reckless" state 
of mind. 

The definitions of the elements liTe the samrJ as those prescribed I01' 

paragraph (2). 
4. Jurisdiction 

This section contains no subsection setting forth the circumstances 
in which Federal. jurisdiction exists over the offense. Therefore, 
Federal jurisdiction is governed by the provisions of section 
201(b) (2).39 
o. Grading 

An offense under this section is graded as a Class E felony (up to 
three years in prison) . 

Section 1511 is grll.(led as a felony in recognition of the importance 
of the right to vote to our democratic form of government. However, 
it was not felt necessary to grade the offense as high as 18 U.S.C. 
241 and 597, which carry a maximum sentence of imprisonm('nt for ten 
years. Obstruction of an election, unlike,)ther kinds of conduct asso
ciated with the deprivation of rights protected bv 18 U.S.C. 241, is 
seldom accompanied by force or violence. Furthermore, the grading re
flects the sentencing ('xperience of recent cases involving vote fraud.40 

SECTION 1512. OBSTRUCTING REGISTRATION 

1. In Geneml and Present Fedeml Law 
Section 1512, by and large, parallels the previous section. However, 

while section 1511' focuses on the election, section 1512 is directed at 
an earlier point in the process, viz., registration for voting. 

Section 1512 is based on 42 U.S.C. 1973i (c). That statute prohibits 
(1) giving false information in order to establish eligibility to vote; 
(2) conspiring with another to encourage the latter's false registration; 

"" Cf. Working Papers, P. 814: see also 18 U.S.C, 1191 (e) (5). 
"" Since an election inyolylng a can did ate for Federn I office Is a Federal goyermnen t 

function, there Is extraterritorial jurisdiction oyer an offense under this section. by vlrtup 
of section 204(c) (7) If the offense is committed by a national or resitlent of the United 
States. . 

... See Unitea Sta,te,~ y. Weston supra note 12; Unitea Stute8 v. Morado, 454 F.2d 107 
(5th Clr.), cert. denied, 406 U,S, 917 (1972). , 
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and (3) paying or receiving payment for registering or. voting:ll Al
though section 1973i (c) reaches giving false information in connec
tion with registration and buying registration for voting, it does not 
extend to registration irregularities generally., 
e. The Offense 

E'nbsection (It) provides that a person is guilty of an offense if, in 
connection with registration to vote at a primary, general, or special 
election to nominate or elect a candidate for a Federal office, he (1) 
obstructs or impairs the lawful conduct of such registration, (2) 
offers, gives, or agrees to give anything of value to another person 
for or because of any person's registering to vote, (3) solici~s,'12 de
mands, accepts, Or agrees to accept anything of value for or because of 
any person's registering to vote, or (4) gives information, that he 
11l0WS is false, to establish his eligibility to vote. 

The first three paragraphs of the o:ffense parallel the paragraphs of 
section 1511. The only difference is the substitution of the word "regis
tration" for "election". Because the elements are, by and large, identi
cal, the discussion of the requirements of proof under section 1511 
suffices for this section also. 

Paragraph (4) in essence would reenact the first clause of 42 
U.S. C. 1973i ( c) , which makes it an offense for a person to "lrnowin~ly 
or willfully give false information as to his name, address, or perIod 
of residence III the voting district for the purpose of establishing his 
eligibility to register .... " 

The conduct in paragraph (4) is giving information. Since no culpa
bility standard is specifically set forth, the applicable state of mind 
that must be proved is at least "lrnowing," i.e., that the offender was 
!lware that he was giving information.43 The fact that the information 
is false is an existing circumstance. The culpability is explicitly 
designated us "knowing," thus requiring proof that the actor was con
scious of or believed in its falsity. This carries forward the scienter 
requirement under 42 U.S.C. 1973i(c). The element that the informa
tion is given "to establish eligibility to vote" states the sl:>ecific intent 
that must be shown to have accompanied the actor's conduct. As in the 
previous section, the fact that the registration is to vote in an election 
for a Federal candidate is an existing circumstance ,as to which the 
applicable state of mind to be proved is, at a minimum, "reckless." 44 

3. Jurisdiotion 
No subsection indicating the circumstances under which Federal 

jurisdiction attaches is contained in this section. Accordingly, under 
section 201 (b) (2), there is Federal jurisdiction over an offense de
scribed in this section if it is committed within the general or special 
jurisdiction of the United States:15 ' 
4. Grading 

An o:ffense uncleI' this section is graded as a Class E felony carrying 
a maximum three-year term of imprisonment, as compared with the 
five-year maximum presently authorized under 42 U.S.C. 1973i (c). 
The interest of the Federal government is directly concerned with the 

~ 

·11 The vMe bu~'ing aspect of 42 U.S.C. 1073i(c) is incorporated in section 1511, 
., "Solicits" is intended to have the same meaning as in the previous section. 
,. See sections 303 (b) (1) and 302 (b) (1). 
'·1 See sections 303(b) (2) and 3011(c) (1). 
~"See also the discllssion in relation to section 1511, which is applicable IJere, as to 

extraterritorial jurisdiction under section 204 (c) (7). 
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integrity of voting at all Federal elections. Registration to vote is thus 
of critical Fede:t!al concern since illegall'egistration may lead to illegal 
voting and a failure to perlUit lawful registration may deprive a person 
of his right of suffrage altogether. 

SECTION 1513. OBSTRUcr'ING A POLITICAL CA.:!lfPAIGN 

1. I'll. Ge'M1'aZ and P1'esent Fede1'aZ Law 
The purpose of this section is to safeguard the Federal election 

campaign process. It is intended to be a response to the abuses that 
arose out of the 1972 Presidential campaign. In this respect, it crimi
nalizes condnct the purpose of which is to obstruct a campaign of .a 
candidate for Federal office. 

The section contains two offenses, both of ·which are new. Para
gnl!p11S (1) and (2) would make it an offense to engage, during a 
camp:.ign preceding a primary, general, or special election for a 
Federal office, in conduct which respectively constitutes (1) any crime 
defined in title 18, United Stutes Code, or (2) a felony under the laws 
of the State in which the conduct occurs, if the conduct is accompanied 
with an intent to influence the outcome of such election.4G 

This section is closely reIuted to sections 1511 and 1512, but whereas 
those sections are concerned with the actual election and the registra
tion process, this section focuses on the campaign preceding the 
election. 

The Committee is aware that under a liberal construction of section 
1511 it could be argued that the offenses in this section are un
necessary since the concluct there covered could be encompassed 
within a broad reading of the term "election" in the former section. 
The Committee believes, however, that a separate section is appropri
ate to insure that illegal acts done either to hinder or obstruct the po
litical campaign of a candidate or to further the political campaIgn 
of a candidate do not go unpunished. There is no equivalent statute 
under existing 1n.w, although arguably such acts could be prosecuted 
under 18 U.S.C. 241, which makes it a felony to conspire to injure, op
press, threaten, or intimidate any citizen in the free exercise or enjoy
ment of any right or privilege secured to him under the Constitution 
or laws of the United States. However, section 241 has apparently not 
been used in regard to illegal obstruction activities during campaigns, 
and in any event that section cannot be utilized where there is no con
spiracy involved. 

In effect, these two paragmphs extend Federal jurisdiction to any 
crime that is committed during a Federal cmnpaign with the intent to 
influence the outcome of the Fedeml election. Federal jurisdiction over 
the break-in of the Democratic headquartels in the Watergate Hotel 
was purely fortuitous. The Federal government had jurisdiction be
cause the hotel was located in the District of Columbia. If the same 
break-in for the same purj)0ses had occurred in another State-for 
instance in Miami during the Democratic National Oonvention-the 
Federal government would not have had jurisdiction despite the over
whelming Federal interest. The proposed Code cures this defect by 
~'esting jurisdiction in the Federal government over any felony relat
mg to a Federal campaign . 

•• A somewhat related offense prohlbltlnp: the anonymous publication of a statement 
concerning a candidate for Federal office, is contained in 2 U.S.C. 441d (formerly is 
U:S.C. '612). 
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e. The Ogeme 
Subsection (a) of section 1513 provides that a person is guilty of an 

offense if: dming a campaign preceding a primary, general, or special 
plect.ion to nominate or elect a candidat.e for a Federal office, and with 
intent to influence the outcome of such election, he: 

(1) engages in conduct constituting a crime under any section 
of this title; or 

(2) engages in conduct constituting a felony under the law or 
the state in which the conduct occurs. 

The term "Federal office" is defined in section 1518 (b). 
Paragraph (1) proscribes engaging in conduct constituting a crimo 

under any section of this title. The term "cri,me" is defined in section 
111 to exclude an infraction. 

It makes no difference that Federal jurisdiction over the under
lying offense may be lacking, since jurisdiction is not an element 
of the offense.47 Thus, if a defendant, with the requisite intent, en
gaged in conduct constituting a criminal entry as defined in section 
1'712 but there was no Federa,} jurisdiction under section 1'712 ( c), he 
could still be prosecuted for violating this section. 

Paragraph (2) proscribes engaging in conduct which constitutes 
a felony under the In;ws of the State in which the conduct occurs. Con
duct which is considered only a misdemeanor under t.he State law in 
question would not be covered by section 1513. While this ,may result 
in some disparity,48 the Committee believes that only that conduct 
which the States themselves consider to be serious should be incorpo
rated into section 1513. 

The conduct element in this offense under paragraphs (1) and (2) 
is "engages in conduct." Since no culpability level is set forth in this 
section, the applicable state of mind that must be proved is at least 
"knowing," i.e., that the defendant was a ware of the nature of his 
actions.49 Under the operation of section 303(d) (1) (A), it is not, 
however, necessary to show that the defendant was conscious of the 
fact that his conduct was made criminal by a section of this title or was 
a felony under State law; it is only essential that he be Showllto have 
been aware that he was performing the conduct. 

The general element that the conduct occurred "during a campaign," 
etc., is an existing circumstance as to which the applicable state of 
mind is "reckless." 50 

The final element to this ,offense is that the conduct mnst. to engaged 
in with the intent to influence the outcome of the defined election. This 
describes the purpose the defendant must be proved to have had when 
he engaged in one of the types of conduct referred to in paragraphs 
(1) or (2). For example, if a c1efendant assanlts a candidate for 
Federal office for the purpose of preventing him from campaigning 
01' to intimidate him from campaigning, he would be guilty 

47 -Sec sections 102 and 201 (c), 
48 For l'xample. some -States hnve statutes which rCl:ulate political campaign expendl

t11l'es. See West's Calif. Ann. Elec. Code. H 11504 (1961) ; Fla. Stat. Ann .. §§ 106.08-
106.21. § 991172 (1974 Supp.) : ~IcKinney's N.Y, Ann. Elee. Law § 321. 322 (1964); 
Purdon's Penn. Stat. Ann. 25 P,S, § 3226 (1963) ; Yernon's Ann. Texas Stat. Elec. Code, 
Art. 14.03 (1907), However, the penalties range from a nve-year felony In Texas (See 
Vernon's Ann. Te,'(as Stat. Elec. Code, Art. 14.06 (1967» to onlv a misdemeanor in Pennsyl· 
vania (see Purdon's Penn. Stat. Ann. 25 P.S, § 3544 (1963». Tbus, a person who violated 
the Texas campaign expenditure provision with the requisite Intent during a Federnl elec· 
tion call1palA'n eonld be found guilty under section 1513. but not a person who vlolnted th~ 
[>pnnRy)vnnln rnmnnlcn "xppnilltnrp nrovlsion, 

'" See sections 303(b) (1) and 302(b) (1). 
M See sections 303(b) (2) and 302(c) (1), 
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under this section since his intent -Tould be to influence the outcome of 
the election. On the other hand, if the defendant assaults such a candi
date for the purpose of avenging some personal grievance there would 
be no violation of this section since the defendant's intent was not to 
in1luence the outcome of the election but merely to right a personal 
wrong. Likewise, a person who breaks into a candidate's campaign 
headquarters for the purpose ('~ interfering or obstructing the candi
date's campaign would be guilty of a violation of this section but a 
person who breaks in for the sole purpose of stealing money would 
not be guilty hereunder. 
3.~J'Uri8aiction 

This section contains no subsection indicating the circumstances in 
which Federal jurisdiction attaches to an offense herein. Therefore, 
Federal jUl'isdIction is governed by the provisions of section 
201 (b) (2).51 
4. Grading 

An offense under this section is graded as a Class E felony (up to 
three years in prison). In addition it should' be noted that under sec
tion 2201, where the defendant is an "organization" (a term defined 
in section 111), the maximum fine that may be imposed is $500,000. 
This is designed to provide an effective deterrent to illegal campaign 
activities, of the sort covered here, by relatively affiuent politicaJ or
g-anizations that m,i?"?-t otherwise 'be tempted to treat any fine as an 
msignificant cost of ~business." 

SECTION 1514. INTERFERIN'G WITH A FEDERAL BENEFIT FOR A 
FOLITICAL PURPOSE 

1. In General 
The purpose of this section is to depoliticize the granting or with

drawal of Federal benefits. The section makes it an offense to grant, 
withhold, or deprive a person of the benefit of a Federal program with 
intent to in1luence another person in e;x:ercising his right to vote. It 
e;x:pands upon the theory underlying existing legislation, which refers 
to the depriyation of now obsolete "work relief" appropriations, to 
cover all Federal benefits and g Nernment contracts. 52 

:13. Present F eaeral Law 
This section is derived primarily from 18 U.S.C. 594, 595, and 598, 

all originally portions of the Hatch Act. 
18 U.S.C. 594 makes it an offense to intimidate, threaten, or coerce, 

or attempt to intimidate, threaten, or coerce, any other person for the 
purpose of interfering with the right of such person to vote for a 
candidate for Federal office. 

18 U.S.C. 595 makes it an offense for a person employed in an admin
istrative position by the Federal, State, or local government, in con
nection with any activity financed in whole or in part by loans or 
grants made by the United States, to use his official authority for the 
purpose of interefering with the election of a candidate for Federal 
office. There is an exception for employees of educational or research 
institutions supported in whole or in part by any "recognized" re
ligious, philanthropic, or cultural organization. 

51 See also the dlseusslon In relation to section 1511, whch is appllcahle here, as to extra
terrltoral jurisdiction under section 204(c) (7). 

50 See Final Report, § 1532; Working Papers, p. 818. 

I 
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18 U.S.C. 598 makes it an offense to use funds appropriated by 
Congress for work relief, or for increasing employment by means of 
loans and grants for public-works projects, orio exercise or administer 
"any authority conferred by an Appropriation Act" for the purpose 
of interfering with, restraining, or coercing an individual in the exer
cise of his right to vote. 

These offenses are all misdemeanors carrying a one-year maximum 
penalty. During the more than thirty years they have been on the 
books, almost no cases have been reported under their provisions. 
3. The Offeme 

Subsection (a) of section 1514 provides that a person is guilty of an 
offense if, with intent to interfere with, restrain, or coerce another per
son in the exercise of his right to vote at a primary, general, or special 
election to nominate or elect a candidate for a Federal, State, or local 
office,53 he (1) grants or threatens to grant to any other person,. (2) 
withholds or threatens to withhold from any other person, or (3) de
prives or threatens to deprive any other person of, the benefit of ~. 
Federal program or a Federally supported program, or a Fedenl 
government contract. , 

As previously indicated, this section consolidates and expands upon 
the provisions of 18 U.S.C. 594 and 598. The exception in 18 U.S.C. 
595 has been dropped. In addition, the Oommittee has enlarged the 
coverage of present law to reach the granting of a benefit for the pur
pose of interfering with a person's right to vote, as well as the with
holding or deprivation of a benefit for such purpose. 54 Moreover, by 
expressly including primary elections, this section is designed to over
come the holding in United States v. M alphuTs,55 that the Hatch Act 
does not extend to primary elections. 

The conduct in this section is granting to, withholding from, or 
depriving another of, a benefit (or threatening to do any of the fore
gomg). Since no culpability'standard is specifically set forth, the 
applicable state of mind that must be proved is at least "knowing," 
i.e., that the offender was aware of the nature of his actions.56 The fact 
that the benefit granted, deprived, or withheld derived from a Federal 
program or a Federally-supported program,51 or a Federal govern
ment contract is an existing circumstance. As no culpability level is set 
forth in this section, the applicable state of mind that must be shown 
is, at a minimum, "reckless," i.e. that the offender was conscious of 
but disregarded the risk that the circumstances existed.58 

The remaining element of an intent to, interfere with, restrain, or 
coerce another person in the exercise of his right to vote at a primary, 
general, or sp~ial· election, etc., states the specific purpose that must 
be proved to have accompanied the actor's conduct. This intent require
ment closely follows eXIsting law. 18 U.S.O. 594 requires a "purpose 
of interferIng with the right ... to vote",; 18'U.S.O. 595 requires a 
"purpose of interfering with ... the nomination or election"; and 18 
U.S.O. 598 requires a "purpose of interfering with .. ' any individual 
in the exercise of his right to vote at any election.'" 

"" The term "Federal office" Is defined In section 1518. 
'0 Cf. 18 U.S.C. ilOO and Ml. 
"'41 F. 'Supp. 817 (S.D. Fla. 1941), vacated on other grounds. 31i! U.'S. 1 (1942). 
"'See sections 303(b) (1) and 302 (b) (1) .. 
15'1 This section is not quite so broad as 18 U.'S.C. '598 in referring to any exercise of.au· 

thodty conferred by any appropriation nct. 
"" See sections 303(b) (2) and 302(c) (1). 
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This section contains no subsection setting forth the circumstances 
in which Federal jurisdiction attaches to an offense herein. Hence, . 
Federal jurisdiction is -governed by the provisions of section 
201 (b) (2). _ 
6. Grading 

.An offense under this section is graded as a Olass E felony (up to 
three years in prison). This is copsistent with current law. 

SECTION 1515. MISUSING AUTHORITY OVER PERSONNEl. FOU A 
POl.ITIOAL PURPOSE 

1. In General 
Section 1515 protects Federal public servants by prohibiting the 

exercise of control over Federal employment as leverage to obtain 
political contributions. It thus complements the preceding section 
which prohibits the exercise of control over Federal program benefits. 
Section 1515 broadens, or at the least clarifies, 18 U.S.O. 606 from 
which it is derived by adding "fails to. promote" to the list of conduct 
currently prohibited by that statute. 09. . 

9. Present FederaZ Law 
18 U.S.C. 606 makes it an offense punishable by up to three years in 

prison for a Federal employee mentioned in 18 U.S.C. 602 to discharge, 
promote, degrade, or change the rank or compensation of another Fed-. 
eral employee, or to proIlllse or threaten to do so, for giving or with
holding or neglecting to make a political contribution. The persons 
designated in 18 U.S.C. 602 include a United States Senator, Repre
sentative, Delegate, or Resident Oommissioner, or a candidate for Oon
gress, individuals elected to such offices, "or an officer or an employee of 
the United States or any department or agency thereof, or a person 
receiving any salary or compensation for services from money derived 
from the Treasury of the United States." 
3. TM Offense 

Subsection (a) of section 1515 provides that a person is guilty of an 
offense if, as a Federal public servant, he (1) promotes, fails to pro-
mote, demotes; or discharges, (2) recommends the promotion, non-pro
motion, demotion, or discharge of, or (3) changes in any manner, or 
promises or threatens to change, the official position or compensation. 
of "another federal public servant, for or because of any person's 
giving, withholding, or neglecting to make a political contribution." 

The term "public servant" is defined in section 111 to mean "an of
ficer, employee, adviser, consultant, juror, or other person authorized to 
act for or on behalf of a government or serving a government, and in
cludes a person who has been elected, nominated, or appointed to be 
a public servant." 60 Within this ambit, coverage of the persons desig
nated in 18 U.S.C. 602 is complete, except that candidates who are 
not incumbents are not covered. Since the offense under this section 
(ns well as under 18 U.S.O. 606) assumes that the defendant has the 

GIl The related misdemeanor statute. 18 U.S.C. 6&1. as amended In 1976 (P.L. 94--4513). 
which protects both Federal and State emploYeils against various kinds of economic co
ercion designed to Induce them to make a p()l1tlcal contribution. is carried forward In the 
conforming amendments and located in title 2. See also section 1723 (Blackman). 

00 The term "federal publlc servant" Is defined to exclu!le District of Columbia publlc 
servants. 

L-_________________________________ ---
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authority to affect employment, coverage of non-incumbent candidates 
was not deemed necessary. Moreover, should a non-incumbent candi
date influence a Federal public servant to commit the offense under 
this section, accomplice (section 401) or coconspirator (section 1002) 
liability Sh01l1{; 1 suffice to reach such person~The same reasoning holds 
true for a State public servant who irifluences a Federal public servant 
to commit an offense hereunder. However, in the reverse situation 
where a Federal public servant acts to bring about the dismissal of a 
State public servant, the Committee considered that the conduct 
should be left for punishment under State law. 

The conduct in this section is promoting, failing to promote, de
moting, or discharging, or recommending any of the foregoin~, or 
changing or promising or threatening to change the official posItion 
or .compensation of another. Since no culpability standard is specifi
cally Rrescribed, the applicable state of mInd that must be shown is at 
least 'knowing," i.e., th.at the defendant was aware of the nature of 
his actions.61 The elements that the other person was.a Federal public 
servant and that the conduct was performed by an individual "as a 
federal public servant" are existing circumstances . .As no culpability 
level is specifically designated, the applicable state of mind to be 
proved is, at a minimum, "reckless," i.e., that the offender was aware 
of but disregarded the risk .that the circumstances existed. 

The element that the conduct was done "for or because of any per
son's giving, withholding, or neglecting to make a political contribu
tion) " 62 states the particular purpose that must be shown to have ac
companied the actor's conduct. It is designed· to extend the section to 
those instance~ where the defendant acted because of the fact that 
another person, not necessM.·ily the victim, gave, withheld, or neglected 
to make a political contribution. 
4. Jurisdiction 

This section contains no subsection indicatin.g the circumstances in 
which Federal jurisdiction exists over an offense herein. Accordingly, 
Federal jurisdiction is governed by the provisions of section 
201(b) (2). 
5. Grading 

An offense under this section is graded as a Class E felony (up to 
three years in prison). This is consistent with the three-year maximum 
now authorized lllder 18 TJ.S.C. 606. By contrast, the National Com
mission would have reduced the offense to a misdemeanor.63 

SECTION 1516. SOLICITING A POLITICAL CONTRIBUTION AS A FEDERAL 
PUBLIC SERVANT OR IN A FEDERAL BUILDING 

1. In General 
This section complements the preceding provision. It generally 

makes it an offense for a Federal public servant to solicit a political 
contribution from another Federal public servant, to make a political 
contribution to a Federal public servant who solicits such a contri-

m. See sections 300 (b) (1) nnd 302(b) (1). 
"" The term "political contrlbuUon" Is defined in section 1518 as "anything of value 

u~pl'l or to bp t1~ed for thE' nomination or elertlon of any person to federal, state, or local 
office. 'rhe phrnse "anything of value" is defined in section 111 and section 1518. 

"" See Final Report, § 1533. 
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bution, or to solicit or receive a political contribution in a Federal 
building or facility. Unlike current law, section. 1516(a) (1) (B) 
allows unsolicited political contributions by Federal public servants.G4 

A.lthough many of the deleterious ramifications of exacting political 
contributions from Federal public servants are covered by the previous 
section, the Committee believes that this section is necessary to protect 
Federal public servants from political coercion whether or not the 
coercion ultimately culminates in adverse action affecting employment. 
13. P'I'esent Fedeml Law 

This section consolidates and somewhat modifies 18 U.S.C. 602, 603, 
and 607.65 . 

18 U.S.C. 602 punishes by up to three years in prison whoever, being 
a Senator, Representative in, or Delegate or Resident Commissi<?ner 
to, or a candidate for, Congress, or an officer or employee of the Umted 
States, "or a person receiving any sala.ry or compensation from money 
derived from the Treasury of the United States," solicits, receives, or 
is in any manner concerned in soliciting or receiving any assessment, 
subscription or contrihution for any political purpose whatever, from 
any other such officer, employee or person. 

The language "any political purpose whatever" has been broadly 
construed to extend beyond those .political p.!.lrposes controlled by the 
United States and to include a State primary election.66 It has also 
been held that it is immaterial whether the giver and the recipient of 
the contribution believed that it was for the same political purpose; so 
long as the contribut.ion was received for a politIcal purpose, the re-
ceiverisguilty.67 . 

18 U.S.C. 603 makes it a thre~-year felony to solicit or receive any 
contribution for any political purpose in any room or building occu
pied in the discharge of official duties by any person mentioned in 18 
U.S. C. 602, or in any navy yard, fort, or arsenal. 68 

18 U.S.C. 607 punishes by up to three years in prison whoever, be;ng 
an officer, clerk, or other person in the service of the United States, 

.. See also Final Report, § 1534. 
"" It should be noted that tltIe 2, as a result of the recent amendments to the Federal 

Election Campaign Act (P.L. 94-283), contains a number of other prohibitions dealing 
with improper political contributions and related improper cllmpaign actlv1t1es thllt for· 
merly were in title 18.2 U.S.C. 441a (formerly 18 U.S.C. 608) places various limitations on 
contributions, in connection with a campaign for nomination or electJl)n, by Individuals, 
candidates, and polltlcal parties and committees. Compare Bucklev v. Valeo, 424 U.S. 1 
(1976). 2 U.S.C. 441b (formerly 18 U.S.C. 610) prohibits contributions by banks, labor 
organizations, and corporations. See Pipetttters Local Union No. 56$ v. 'United. States, 
407 U.S. 885 (1972). 2 U.S.C. 441c (formerly 18 U.S.C. 611) .prohlblts political contrl· 
butions by government contractors. 2 U.S.C. 441d (formerly 18 U.S.C .. 612) prohibits the 
dissemination anonymously of certain types of pOlitical statements. 2 U.S.C. 441e (for· 
merly 18 U.S.C. 613) prohibits political contributions by foreign nationals. 2 U.S.C. 441f 
(formerly 18 U.S.C. 614) prohibits polltical contributions in the name of another person. 
2 U.S.C. 441g (formerly 18 U.S.C. 615) prohibits contributions of United States or foreign 
currency exceeding $100 to any candidate in a campaign. 2 U.S.C. 441h (formerly 18 
U.S.C. 617) prohibits fraudulent misrepresentations by a candidate that he Is aeting for 
I)r on behalf of another candidate on a matter damaging to such candidate. All these pro· 
viSions were offenses In title 18. However, as amended and transferred to title 2, they are 
decriminalized except to the extent that (1) they InVOlve the making, recelvin~ or re
porting of a contribution or expenditure having an aggrega~e annual value of $1,000 or 
more. or (2) the offense consists of a knowing .and willful violation of 2 U.S.C. 441 (b) (3) 
(prohibiting coercive soJ1cltatlons ·by a segregated fund of a labor organization or corpora· 
tion to be u'sed for political PU1'P0SeS). In these instances, the conduct is punishable 
unller 2 U.S.C. 441j by up to one year in prison and a fine of $25,()O{) or 300% of the 111egal 
contribution or expendltu~e, whlchevllr is I!reater. 

66 See United. States v. Wurzbach. 280 U.S. 896 (1930). 
"1 See Brehm V. United Statcs, 196 F.2d 769, 771 (D.C.), cert. denied, 344 U.S. 838 

(1952). , 
68 18 U.S.C. 604 punishes by up to one year In prison whoever solicits or receives any 

assessment, subscription or contribution for any political purpose from any person known 
to be entitled to or receiving compensation, employment, or other benefit from a Federal work 
relief or relief program. It Is the view of the Committee that tllis proviSion Is unnecessary, 
overbroad, and constltntionally suspect. Accordingly, It Is not proposed to be retained in 
the new Code. See also Working Papers, p. 818. 
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gives or hands over to any such officer, clerk, or person, or to any Sen
ator, Member of, or Delegate to, Congress, any valuable thing on ac
count of or to be applied to the promotion of any political object. 

There' are no cases reported under 18 U.S.C. 607. However, on its 
face, the section appears to prohibit a Federalemployee from making 
an llnsolicited, voluntary political contribution to an incumbent candi
date for the Senate or House of Representatives. The Committee does 
not propose to continue this aspect of the current law. . 

Significantly, the Oivil Service Oommission takes the position that 
Federal employees are entitled to "make a financial contribution to a 
political party or organization." 69 Thus, under existing law, aFederal 
employee is aP1?arently free to make a political contribution to an 
incumbent candIdate's political committee or party but not to the can
didate himself. One difficulty with the Oivil Service Commission com
promise, however, is that such a contribution would appear to be a form 
of "indirect" giving, which is prohibited under 18 U.S.C. 607. More
over, a Federal employee acting upon his right to mak~ a political con
tribution may not appreciate the subleties involved and as a result lose 
his job.70 

3. The Of!eruJe 
Subsection (a) of section 1516 of the reported bill provides that a 

person is guilty of an offense if (1) as a Federal public servant, he (A) 
solicits a political. contribution from another person who he knows 
is a Federal public servant, or (B) makes a political contribution 
to another who he knows is a Federal public servant, in response 
to a solicitation, or (2) he solicits or receives a political contribution 
in a Federal building or facility. 71 ' 

Paragraph (1) (B) resolves the problem discussed above with re
spect to 18 U.S.O. 607 by focusing solely on the act of solicitation; 
unsolicited contributions are not barred. 

The term "Federal public servant," defined in section 111 (&ee "pub
lic servaILli") , has been discussed in connection with the 'Preceding sec
tion and that discussion should be consulted here. The definition of 
"Federal public servant" is very broad and extends to government 
contractors.72 As under present law, the definition does not include 
non-incumbent candidates. 

The term "political contribution" is defined in section 1518 as having 
the meaning prescribed in the Federal Election Campaign Act (2 
U.S.C. 431 (e) ),73 

Paragraph (2) carries forward 18 U.S.C. 603. However, there is 
no requirement, as under that current statute, that the building be 
"occupied" by a Federal public servant; 74 it is sufficient if the building 
is'a "Federal building or facility." 75 

The conduct in paragraph (1) is soliciting or making a contribu
tion. Since no culpability level is specifically prescribed, the applicable 

on See 5 C,F.R. 733. 101(a). 
70 See 5 U.S.C. 7.:123-7325. 
'11 "Solicits" Is designed to carry the same meaning as In section 1511. . 
.,. See Working Papers, p. 819; compare United. 'States v. Burleson. 127 F. Supp. 400 

(E.n. Ky. 1954). 
73 The F.E.C.A. definition exemptR voluntary and various tvpes of minor contributions 

from the concept of a political contribution. The Committee believes this to be an appropri
ate definition in this context. as compared with the broader definition of "political contri
bution" applicable to section 1515 . 

.. Ree U-nited. States V. Burleson, SU1Jra note 72 . 
• s The terms "building" and "public facility" are defined in ·Section 111. 

92-919 b - 77 - pt. 1 - 32 . , 
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state of mind that must be proved is at least "knowing," i.e., that the 
defendant was aware of what he was doing. TO The facts that the per
son solicited (in subparagraph (A)) and the person to whom the con
tribution was made (in subparagraph (B) ) are Federal public servants . 
are existing circumstances. The culpability is set at "knowing," thus 
requiring proof that the offender was aware of the pm:son's status as a 

. Federal public servant. This may well be a higher degree of culpa
bility 1{han is required under existing law.71 However, in the Com
mittee's view this higher level is necessary to avoid unjust results. 
Often contributionS are solicited from a large number of persons by· 
mail. Mailing lists are purchased and utilized during election cam
paigns, often without being reviewed. The inadvertent inclusion of a 
Federal employee's business address is not felt to provide a justifiable 
basis for a criminal prosecution. By requiring the solicitor to know 
that the person solicited is a Federal public servant, such a conse
quence is avoided. 

The remaining elements-"as a Federal public servant" and "politi
cal contribut~on"-are also attendant circumstances. Since, however. 
no culpability standard is specifically set forth, the applicable staw 
of mind to be shown is, at a Ipinimum, "reckless," i.e., that the offender 
was aware of but disregarded the risk that the circumstances existed/s 

In paragraph (2) the culpability analysis is similar. The conduct is 
soliciting or receiving a contribution and the culpability standard 
is at least "lmowing." The facts that the contribution was a "political 
contribution" as defined in section 1518 and that the solicitation or 
receipt took place "in a Federal building or facility" are existing 
circumstances as to which the minimum culpability level that must 
be proved is "reckless." 
4. Affirmative Defense 

Subsection (b) provides that it is an affirmative defense to' a prose
cutionunder this section that both the public servant soliciting a 
political contribution or making a political contribution in response 
to a· solicitation and the public servant solicited for or receiving such 
contributions are members of, members-el~ct of, or candidates for, 
Congress. In the Committee's view, 18 U.S.C. 602,603, and 607 were 
not intended to prohibit political contributions wholly among mem
bers of Congress, since such contributions are not inherently suspect 
as resting on an implicitly coercive or extortionate basis. This sub
section codifies this understanding and will permit a defense upon 
proof by the defendant that the transaction was wholly between per
sons of the classes described.19 Note that the defense would not exempt 

. contributions between a member of Congress and his staff.so 
5. Jurisdiation 

This section contains no subsection indicating the circumstances in 
which there is Federal jurisdiction over an offense herein. Therefore, 
Federal jurisdiction is governed by the provisions of section 201 
(b) (2). . 

7. See sections 303(b) (1) and 302!b) 11), 
77 See United States v. Scott. 74 F:2d 213.218 (C.C.D.Ky. 1895). 
7B ~ee sections B03(b) (2) and BO'2('c) (1). 
711 See the definition of "affirmative defense" in section 111. 
so The definition of "political contribution." as aoplica:ble to this section, 1s. ·lIowever. 

designed to exempt cel'tain contributions snell as a congressional staff person using lIis car 
to transport his employer to political meetings duringu campaign. 



487 

6. Grailing 

Section 1516. 
Section 1517. 

An offense under this section is graded as a Class E felony (up to 
three years in prison), preserving the level of current law. In addi
tion, the administrative sanction of dismissal is provided under the 
Hatch Act.51 

SEC'rION 1517. MAKING AN EXCESS CAMPAIGN EXPENDITURE 

l.In GI3neral and Present Federal Law 
This. section carries'forward 26 U.S.C. 9042(a), part of the Presi

dential Primary Matching Payment Account Act.52 

26 U.S.C. 9035 prohibits any candidate from knowingly incurring 
qualified campaign expenses in excess of the expenditure limitations 
under section 320 (b) (1) (A) of the Federal Election Campaign 
Act of 1971 (2U.S.C. 441a(h) (1) (A). The limitation imposed under 
that section is generally $10,000,000 in the case of a candidate for 
nomination for election, and $20,000,000 in the case of a candidate 
for election, to the office of President of the United States. The 
te;rm "candidate" is defined in 26 U.S.C. 9032 (2) to mean an individual 
who seeks nomination for election to be President of the United 
States. A person shall be deemed to seek such nomination if he (A) 
takes the action necessary under the law of a State to qualify him
self for nomination for election, (B) receives contributions or incurs 
qualified campaign expenses, or (C) gives his consent for any other 
person to receive' contributions or to incur qualified campaign ex
penses on his behalf. The term "qualified campaign expenses" is 
defined in 26 U.S.C. 9032(9) to mean a purchase, payment, distribu
tion, loan, advance, deposit, or gift of money or anything of value 
(A) incurred by a candidate, or by his authorized committee,83 in 
connection with his campaign for nomination for election, and (B) 
neither the incurring nor payment of which constitutes a violation 
of any law of the United States or of the State in which the expense 
is incurred or .paid. An expense is deemed incurred by a candidate or 
an authorized committee if it is incurred by a 'person specifically au
thorized in writing by the candidate or committee to incur such ex
pense on behalf of the candidate or committee. 

The first sentence of 26 U.S.C. 9042(a) provides that whoever vio
lates 26 U.S.C. 9035 shall be subject to imprisonment for up to five 
years. The second sentence imposes an identical penalty on any officer 
or member of any political committee 84 who knowingly consents to 
any expenditure in violation of section 9035. 
~. The Offense 

Subsection (a) of section 1517 provides that a person is guilty of an 
offense if (1) he violates section 9035 of the Presidential Primary 
Matching Payment Account Act (26 U.S.C. 9035) or (2) as an officer 
01' member of a political committee, as defined in the Presidential Pri
mary Matching Payment Account Act (26 U.S.C. 9032(8», he con
sents to an expenditure in violation of section 9035 of that Act. 

The term "violate" is defined in section 111 to mean in fact to engage 
in cOJ?-duct that is proscribed, prohibited, declared unlawful, or made 

81 See 5 U.S.C. 7&23-7325. 
8' P.L. 93-443, Octol:ler 15. 1974. 
83 The term "auth')rized committee" is defined in 26 U.S.C. 9032 (1). 
8,'rhe term "polltlcal committee" Is defined in 26 U.S.C. 9032 (8). 
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subject to a penalty. Thus, paragraph (1) carries forward the precise 
elements (including culpability elements) of 26 U.S.C. 903;5 and 
the first sentence of 9042 (a) . 

The second paragraph ,brings forward the second sentence of section 
9042(a). The conduct is consenting to an expenditure. As no culpa
bility standard is specifically prescribed, the applicable state of mind 
that must be shown is at least "knowing," i.e., that the offender was 
aware of the nature of his actions.85 The element that the offender is 
an officer or member of a political committee as defined in 26 U.S.C. 
9032(8) is an existing circumstance. Since no culpability level is spe
cifically designated, the applicable state of mind to be proved is, at a 
minimum, "reckless," i.e., that the offender was conscious of but dis
regarded the risk that he was in such a status.S6 The element that the 
expenditure was in violation of 26 U.S.C. 9035 requires no proof of 
a state of mind.87 

3. Jurisdiction 
This section contains no subsection stating the extent of Federal jul'

isdict~on. Accordingly, Federal jurisdiction is governed by the provI
sions of section 201 (b) (2). 
4. G1<ading 

An offense under this section is a Class E felony (up to three yearH 
in prison). This is a reduction from the current five-year maximum 
penalty. However, particularly in view of the vastly increased fine 
levels afforded by the new Code, the Committee considers this classifi
cation to be 3Jppl'opriate as opposed to the alternative of grading the 
offense as a Class D felony carrying up to six years' imprisonment . 

. SECTION 1518. DEFINITIONS FOR SUBCHAl'TER B 

This section contains definitions applicable to the offenses in this 
subchapter. This terms defined are "anything of value~" "federal 
office," and "political contribution." The definitions are discussed in 
rrlation to the sections (0 which they apply. 

SUBOHAPTER C.-OFFENSES INVOLVING PRIVAOY 

(SECTIONS 1521-1525) 

Subchapter C contains four substantive provisions designed to pro
tect private communications. The subchapter affords protection not 
only against electronic surveillance of private conversations, but also 
against interference with other forms of private communications such 
as written correspondence. 

85 See sections 303(b) (1) and 302(b) (1). 
80 See sections 303(b) (2) and 302(c) (1). 
B1 See section 303(d) (1) (A). 
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Section 1521, in defining the crime of eavesdropping, is the Code's 
basic offense proscribing the interception and disclosure of private oral 
communications. Related to that section is section 1522 which forbids 
"trafficking" in or advertising eavesdropping devices. Both sections 
along with section 1526, the definitional section, substanti~lly re-enact 
18 U.S.C. §§ 2510-12, enacted June 19, 1968 as part of Title III of the 
Omnibus Crime Control and Safe Streets Act of 1968, insofar as these 
provisions define the crimes of wiretapping and eavesdropping. Sec
tion 1523 creates an offense of possessing an eavesdropping device, with 
intent to use it in violation of either of the two preceding sections. 

Section 1524, structurally similar to section 1521 on eavesdropping, 
makes it a crime for a person to (1) intercept, open, or r.ead private 
correspondence sent to another without the prior consent of the sender 
or the intended recipient; Or (2) to disclose or use the contents of pri
vate correspondence knowing that the contents had been intercepted. 
This section broadens the present prohibition in 18 U.S.C. 1702 against 
the interception of mail to include other types of communication and 
also creates a new offense for disclosing or using the contents of such 
correspondence knowing it to have been intercepted. Completing this 
series of offenses, section 1525 prohibits public servants from revealing 
private information submitted to the government for official purposes. 

SECTION 1521. EAVESDROPPING 
1. In GeneraZ 

Section 1521 protects the confidentiality of private oral communica
tions by making it a crime to intercept and disclose such communica
tions without authorization. Virtually all concede that the use of wire.
tapping or electronic surveillance techniques by private unauthorized 
hands has little justification where communications are intercepted 
without the consent of one of the participants.1 Recognizing this. 
policy, Congress enacted 18 U.S.C. 2511 as part of the Omnibus Crime 
Control and Safe Streets Act of 1968, prohibiting the unjustifiable 
interception, disclosure or use of any private oral communications. 
Proposed section 1521 is designed to parallel the purpose and scope of 
current section 2511. 
93. Present Federal Law . 

Section 2511 of Title 18, U.S. C., contains the basic prohibition 
against willful interception and disclosure of all wire or oral com
munications, except as specifically authorized.2 

In addition to the blanke:t proscription of 18 U.S.C. 2511(1) (a), 
Congress included a subsection (b) forbidding the interception of 
oral communications under certain specified circumstances which in 
reality comprise the jurisdictional bases for Federal prosecution. 

- Essentially, they relate to the territorial and interstate or foreign com
merce jurisdiction of the United States. Section 2511 also prohibits· 
attempts ("endeavors") and solicitations ("procures any other per
son") to intercept. 

1 Report of the 'SenateCommittee on the Jndiciary on S. 917 (S. Rept. No. 1097. 90th 
Cong., 2d ~ess. 1968). 

2 'rile "except as otherwise specifically provided" language is a reference to 18 U.S.C. 
2516 ct scq. which set forth procedures whereby investigative and law enforcement officers 
may obtain warrants to conduct electronic survelIlance or, in an emergency •. may intercept 
a wire or oral communication without a warrant if an application to do is submitted to 
a court within forty-eight hours thereafter. These provisions are continued' essentially 
unchanged in subchap~er A of chapter 31. . 



Section M21. 490 

The scope of section 2511 is structured by the definitions of the 
terms used in the section. The term "oral communication" is defined 
to mean any "oral cQmmunication uttered by a person exhibiting an 
expectation that such communication is not subject to interception 
under circumstances justifying such expectation." This definition is 
derived from Katz v: United States,S in which the Supreme Court 
indicated that oral communications were within the protection of the 
Fourth Amendment ban on unreasonable searches and seizures, but 
that the interest in privacy which the Amendment safeguarded aJ?
plied only when the parties had a justifiable expectation that thelr 
com,IDunication was not beiIlg overheard.4 

The definition of "wire communication" in 18 U.S.C. 2510 is not 
subject to any such restriction. The term is defined as "any communi
cation made in whole or in part through the use of facilities for the 
transmission of communications by the aid of wire, cable, or other like 
connection between point of origin and the point of reception." The 
apparent reason for the distinction is that normally when a person 
communicates by wire (e.g., over the telephone) he can reasonably 
assume privacy, whereas that assumption may often be invalid for 
non-wire communications.5 

The word "intercept" is also defined in section 2510 and means the 
"aural acquisition of the contents G of any wire or oral communication 
through the use of any electronic, mechanica), or other device." The 
latter phrase is itself defined to exclude a telephone or telegraph in
strument, equipment or facility furnished to the subscriber or user 
by a communications common carrier in the ordinary course of its 
business,T or by an investigative or law enforcement officer in the ordi
nary course of his duties.s 

Because of the limitations in the definition of "intercept" and the 
reach of the statute only to wire or oral communications, it should be 
emphasized that many forms of surveillance are not covered.9 For 
instance the statute would not reach the interception through visual 
electronic surveillance of a telephone conversation (it not being an 

8389 U.s. 347 (1967) . 
• Clearly a conversation In a crowded' restauran t or public conveyance would not be 

accompanied by a justifiable expectation of privacy whereas a conversation In one's own 
home normally would be. Closer cases are not hard to imaJ(ine. In one intercstinJ( recent 
case, the court concluded that no reasonable expectation of privacy was present where 
the conversation "did not occur In ..• the home of a friend into wblch appellants 'had 
been invited." but rather "in the house of complete RtranJ(ers to which appellants had 
made several suspicious visits and into whlcb they tried to gain entry by false representa
tions." UniJed States v. Pui Kan Lam, 483 F.2d 1202, 1206 (2d Cir.), cert. denied. 415 
U.S. 984 (1974) ; see also People v. Santos, 101 Cal. Rep. 678, 26 Cal. App. '3d 397 (1972) 
(conversation between defendant and wife over telephone Intercom at jail not protected). 

G See United States v. Hal!, 488 F.2d 193 (9th Clr. 1973). As there noted, the definition 
of "wire communication" Is not without ambiguity. In that case tbe court held that radio
telephone conversations are "wire communications" if they are carried to or from a land
line telephone, notwithstanding tbat this construction would apparently make criminals 
out of scores of citizens who listen to a mobile telephone band or a ship-to-shore frequency. 

• The word "contents" is illso defined In section 2510 to inci\l{le any information con
cerning the Identity of the parties to such communication or the existence, substance, 
purnort, or mcanlnJ( of the commullication. 

7 The exclusion of telephone eqUipment applies to overhearlngs on un extension telephone 
even thollJ(h no consent Is given. Using this 'analogy. the Fifth 'Circuit In Simpson v. Bimp
.90n, 490 F.2d 803 (1974), cert. denied, 419 U.S. 897 (1975), cOllcluded that the statute 
was not Intended to rench It telephone tap nlaced b~' one spouse on the other spouse's culls 
made from the family telephone wbich both shared. See also AnOn1/nW1I8 Y. Anon)l1n01l8, 
- F.2d - (2d Cir. 1977). The Sixth Circuit disagrees. United States v. JOlteB, 542 F.2d 
661 (1976). 

S Hearing aids and simil'ar devices are :nIso excluded when used to correct abnormal 
hearing to not better thun normal. 

o See e.g .• United States v. Lee, 2701 U.S. 559 (1927) (use of searchlight at night) ; 
Ullitec! SIate8 v. ;JIinten, 488 F.2d 37 (4th Clr. l!ln), cert. denier]. 416 U.S. 936 (1974) 
(use of binoculas) ; United States Y. Missler, 414 F.2d 129'3 (4th Clr. 1969), cert. denied. 
897 U.S. 913 (1970) (naked ear) ; Iiester Y. Unite(/; StateB, 265 U.S; 57 (1923) (unaided 
eye). 
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"aural acquisition" of the contents of the same). The relatively nar~ 
row focus of the law was intended to meet the prevalent abuses repre
sented by wiretapping and other kinds of electronic surveillance aimed 
at the aural acquisition of oral and wire communication.s. . 

Subsection 2511 (2) provides a numbe.r of exceptions to the general 
prohibition of subsection 2511 (1) against intercepting or disclbsing 
oral or wire communications. Subparagraph (2) (a) is designed, inter 
alia, to enable telephone compames to attach electronic devices to a 
subscriber's telephone in order to gather evidence that he is evading 
telephone tolls by using a "blue box" that emits frequencies activating 
the· company's long-distance mechanisms while circumventing its bill
ing mechanism.10 

Under this subparagra'Ph, it is not illegal for an employee of a 
communications common carrier to intercept a wire comnnmication in 
the normal course of his emp!oYllJ.ent for the purpose of quality control 
or to protect the carrier's rights or property. Similarly, an officer or 
employee of the Federal Communications Commission acting within 
the scope of his duties who intercepts a communication for monitoring 
purposes is exempted.n 

The most important practical exception is that in subparagraph 
(2) (c) removing from the statutory prohibition those instances in 
which the interception was done by a person. acting under color of 
law with the consent of one or more parties to the conversation. The 
exception is based upon a series of Supreme Court decisions inter
preting the Fourth Amendment protection against electronic surveil
lance of conversations as not applying when the surveHlance occurs 
with the consent of a party to the conversation. The rationale under
lying the decisions is that the risk of such electronic monitoring is 
qualitatively no different from the risk the monitored party assumed 
w hen he imparted the information to the consenting party that the 
latter would not inform the authorities; the act of electronically re
cordinf; or transmitting the communication merely preserves the evi
dence III a more accurate form but does not alter the essential nature 
of the transaction as one of misplaced confidence in the listener. Ac
cordingly, such consensual electronic surveillance does not impinge 
upon the right of privacy secured by the Constitution.12 

Subparagraph (2) (d) contains a similar exception for persons not 
acting under color of Jaw, with the consent of a party to the communi
cation, but qualifies the exception with a provision rendering the 
exemption inapplicable where the interception "is for the purpose 
of ?ommitting any criminal or tortious act in violation of the Consti
tubon or laws of the United States or of any State or for the purpose of 
committing any other injurious act." The qualification to the consent 
exception ... vas added prllnarily in order to punish monitoring "for 
insidious purposes such as blackmail (and) stealing business secrets." 13 

Paragraph (3) has been held by the Supreme Court not to be a 
grant of authority to the President but rather to embody a statutory 
disclaimer to limit such consCitutionul authority in this area as the 

10 See Unite(l'States v. alegg, 509 F.2d 605 (5th IClr. 1975) ; Unite(l States v. DeLeeuw, 
368 F. Supp. 4211 ·(E.D. Wis. 1974). 

1118 U.S.C. 2511 (2) (b). . 
12 See On Leov. U'nited States, 343 U.S. 7417 (1952) ; Lopez v. Unite", States, 373 U.S. 

427 (1963) : United States v. White, 401 U.S. 7'45 (11971) ; see also Unite(l States v. Osser, 
483 F.2d 727 (3d Clr.). cert. denied. 414 U.S. 1028 (1973) ; A.nsley v. Stllllchcombe, 480 
F.2d 437 (5th Clr. 1973) : United States v. Santillo, 507 F.2d 629 (3d Clr. 1975). 

" See Meredith v. Gavin, 446 F.2d 194,798 (8th IClr. 1971). 

I, ,. 
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President, by virtue of his office, may possess.14 The lower Federal 
courts in the context of proceedings both under section 2511 and 47 
U.S.C. _ 605, have uniformly recognized that the President has consti
tutional power to authorize warrantless electronic surveillance for the 
gathering of foreign intelligence information.l5 However, in view of 
the fact that the provision has no substantive effect, the Committee has 
deleted it from subchapter A of chapter 31 of the Code, which carries 
forward the wiretap authorization laws. The disclaimer provision 
has similarly been proposed for elimination in the pending Adminis
tration bill (S. 1566) to regulate foreign intelligence electronic 
surveillance . 
. It should be observed, finally, that 18 U.S.C. 2520 affords a defense 

"to any civil or criminal action brought under this chapter or under 
any other law" that the defendant relied in good faith "on a court 
order or legislative authorization." 16 The defense to a civll aetion 
aspect of this provision is carried forward in section 4103 of the Code. 
The criminal defense aspect has been deleted since it states a clt:Lssic 
form of common law defense of public authority or reliance on oflicial 
misstatement of law, each of which is continued and specifically re
fen'ed to in section 501 (see also the report discussing these defeni3es). 

Originally enacted in 1934 as part of the Federal Communications 
Act, 47 U.S.C. 605 was amended in 1968. to conform to the Omnibus 
Crime Control and Safe Streets Act of that year. Prior to 1968 section 
605 applied across the board to aU wire and radio communications. In 
its present form, the statute provides: 

Except as authorized by chapter 1,19, Title 18, no person receiv
ing, assisting in receiving, transmitting, or assisting in transmit
ting, any interstate or foreign communication by wire or radio 
shall divulge or publish the existence, contents, substance, purport, 
effect, or meaning thereof, except through authorized channels 
of transmission or reception, (1) to any person other than the 
addressee, his ag~nt, or attorney, (2) to a person emp10ved or 
authorized to forward such communication to its destination, (3) 
to proper accounting or distributing officers of the various com- . 
municating centers over which the communication may be passed, 
(4) to the master of a ship under whom he is serving, (5) in re
sponse to a subpoena issued by a court of competent jurisdiction, 
or (6) on demand of other lawful authority. No person not being 
authorized by the sender shall intercept any radio communication 
and divulge or publish the existence, contents, substance, purport, 
effect, or meaning of such intercepted communication to any per
son. No person not being entitled thereto shall receive or assist in 
receiving any interstate or foreign communication by radio and 
use such communication (or any information therein contained) 
for his own benefit or for the benefit of another not entitled 

H See United States Y. United States District OOlwt, 407 U.S. 297, 303-308 (1972). The 
Court determined In that case that there Is no constItutional power In the President to 
conduct warrantless electronic surveillances of "domestic organizations" composed of 
rltlzens of the United States and having no significant connection with a foreign power, or 
its agents or agencies. 

III E.g., United States v. BI'own, 484 F.2d 418, 425-427 (5th Clr. 1973), cert. denied, 
415 U .• S._ 960 (1974); Un-ited States v. Buten-ko, 494 F.2d 593 (3d Cir.) (en bane). cert. 
denied. 419 U.S. 881 (1974). But see dicta to the contrary In Zweibon v. Mitchell, 516 F.2d 
594 (D.C. Clr. 1975), cert. denied, 425 U.S. 944 (1976). See also Katz v. United States, 
Sl/Pra. note -3, at 363-364 (White, J" ·concurrlng); Giorclnno Y. United State.q, ·394 U.S. 
:110. 314-315 (1969) (Stewart, J., concurring) ; Rogers, The Oase tOI'Wiretapping, 63 Yale 
L. J. 7!t2, 797-798 (1954). 

,. United States v. Butenko, 8Upra. note 15. 
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thereto. No person having received any intercepted radio com
munication or having become acquainted with the contents, sub
stance, purport, effect, or meaning of such communication (or 
any part thereof), knowing that such communication was inter
cepted, shall divulge or publish the existence, contents, substance, 
purport, effect, or meaning of such communication (or any part 
thereof) or use such communication (or any information therein 
contained) for his own benefit or for the benefit of another not 
entitled thereto. This section shall not apply to the receiving, 
divulging, publishing, or utilizing the contents of any radio com
municat:ion which is broadcast or transmitted by amateurs or 
others for the use of the general public, or which relates to ships 
in distress: 

The penalty is set forth in 47 U.S.C. 501, which punishes by up to 
one year in prison whoever "willfully and knowingly" does any act 
prohibited by this chapter,17' The'culpability standard has been held 
not to require proof that the defendant lmew he was violating the 
law,but only that he lmew what he was doing and intended to do what 
he did.'s 

The legislative historY of the 1968 amendment to section 605 "makes 
it clear that Congress ~intended that the-regulation of interception 
of wire communications would be governed solely by chapter 119 of 
title 18." 19 In addition it has been held that (as under 18 U.S.C. 2511) 
interception with the consent of one of the parties to a communication 
is not within the bar of the statute.20 IUs further established law that 
section 605 prohibits interception and divulgence of intrastate as well 
as interstate communications.21 

Beyond these few areas, however: uncertainty reigns, particularly 
as to issues concerning the interrelatIOnship of section 605 and chapter. 
119 of title 18. Thus, it is not settled whether section 605 applies to 
law enforcement officers; one court of appeaJs has held recently that 
the legislative history of the amended statute indicates that law 
enforcement officers were meant to be excluded from Section 605 and 
to be covered henceforth solely under chapter 119.22 

Another hazy area surrounds the question whether section 605 pro
hibits either interception or divulgence, or only the combined act of 
interception and divulgence. There is some authority for the latter 
view, which has also been consistently maintained by the Department 
of Justice,23 but the Supreme Court has expressly reserved the issue.24 

Similarly beset with confusion is the concept of "divulgence." 
There is authority that "divulgence" does not inchlde disclosure to 

1T The penalty rIses to a maxImum of two years In prison for a subsequent ·offense. 
18 !'pp TT .. ,.fro" "'f"feR v. (/riR, 247 F.2,1 RnO. Sr..t (2r1 Clr. 19571 : ~pp a1.<0 RohertR v. gt"te. 

453 P.2d 898 (Sup. Ct. Alas.), cert. denied, 396 U.S. 1022 (1969). But compare United 
States v. Simpson, - F.2d -(7th Clr. 1977). ,n See llnitecl St(l.tes v. Lanm, 341 F. SuPp. 405, 422 (M.D. Fla. 1972) ; Korman v. 
Unitcc! States. 486 F.2d 026, 932 (7th Clr: 1!l73). . 

20 E.g .. Rathbun Y. Unitecl States. 355 U.S. 107 (1957) ; Hudson. Y. United States. 429 
F.2d 1311 (5th Cir. 1910). cert. (lenled, 402 U.S. 965 (1971) ; United States Y. Bisllton, 
463 F.2d 887, 892 (D.C. Clr. 1972) ; compare Lee v. Floricla, 392 U.S. 378 (1968). 

21 See Weiss v .. United States, 308 U.S. 321 (1939); Lee v. Florida, supra note 20, 
at 382 n.6. 

"" Ullitecl States v. Hall, 488 F.2d 193. 195-196 (9th Clr. 1973). Previously, Section 605 
evicl~ntly npplled to lnw enforcement officers, althollj!'h the Sunreme Conrt In 19118 was 
unable to to discover a reported instance of a prosecution of a law enforcement officer for 
\'Iolnting SectIon 605 since its enactment. Lee y. Florida. supra note 20. at 386 . 

.. See Bufa/ino v. Michillan Bell Tel. Go., 404 F.2d 1023. 1027 (6th Cir. 1968)". cert. 
denied. 394 U.S. 987 (1969); Oarswell v. Souhwestern Bell Tel. 00., 449 S.W. 2<1 S05 
(Tex. Clv. Anp. 1969) : see I1lso Memorl1ndum for the United States In Ivanov v. United 
States, 494 F.2d '593 (3d Cir.). cert. denied. 419 U.S. 881 (1974). 

24 Benanti v. United States, 355 U.S. 96, 100 n.5 (1957). 

----__ ~.J_ 
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a law enforcement officer, or among such officers.25 But it is not clear 
whether section 605 is. violat~d by.an inter:epti?n ofa con:munication 
and a divulgence of Its fruIts, wIthout dIvulgmg the eXIstence, con
tents, substance, purport, effect; or meaning thereof. 2~ 

The use of a pen register has been held not to be a prohibited "inter
ception" under section 605.21 Similarly, the impersonation of the called 
party is not an "interception" since that term. connotes a situation in 
which by surreptitious means a party overhears a conversation between 
two or more persons.28 

Section 605 has been held to contain an implied exception (similar 
to 18 U.S.C. 2511(2) (a» to enable telephone companies to monitor 
caUs in order to detect toll frauds, and to disclose the existence and 
tenor of such calls to a law enforcement officer.2g As previously noted 
the courts have also determined that section 605 is not to be read as 
restricting the President's power to gather foreign intelligence infor
mation.30 

S. T'M Ofle7UJ8 
Subsection (a & of section 1521 provides that a person is guilty of 

an offense if he 'intentionally (1) intercepts a private oral communi
cation by means of an eavesdropping device without the prior consent. 
of a party to the communication, or (2) discloses to another person, or 
uses, the contents of a private oral communication, knowing that such 
contents were obtained by conduct described in paragraph (1)." 

Although modified in form and condensed, thIs closely carries for
ward the offense, in 18 U.S.C. 2511 and 47 U.S.C. 605. 

The term "intercept" is defined in section 1526 ( d) to mean "to ac
quire the contents of a communication in the course of its transmission 
to a party to the communication or before its receipt by the intended 
recipient, and includes the acquisition of such contents by simultane
ous transmission or by recording." 31 With respect to the deletion of 
the phrase "through the use of electronic, mechanical, or other device" 
from the current definition, no change in scope is made since "by means 
.of an eavesdropping device" is part of the description of the offense 
Itself. 

The term "eavesdropping device" is defined in section 1526 ( c) to 
parallel the definition of "electronic, mechanical, or other device" in 
18 U.S.C. 2510(5). The specific exemption for hearing aids has been 
omitted as unnecessary and redundant. Moreover, the exception con-

"" Ct. United State8 v. MoGilire, 381. F.2d 306, 314-'315 (2d Clr. 1967), cert. denied, 389 
U.S. 10n3 (1!H18; TTnitecl State8 v . . To.neUi. 477 F.2d 9fl9, 1001 (3d Clr. 1973). aff'd. 420 
U.S. 770 (1975) (interpreting 18 U.S.C. 2510) ; United States v. Zarkin·, 250 F. Supp. 
728 (D.D.C. 1966); see also United States v. Oo·veZlo, 410 F.2d 536, 541-542 (211 
Clr.), cert. denied 396 U,S. 879 (19'69) (toll slips of telephone company showing 
nnmber. called and length of conversation not a prohibited "divulgence" under section 
605) ; Nolan v. United States, 423 F.2d 1031, 1044-1045 (10th Clr.), cert. denied, 400 
U.S. 848 (1970) (same) • 

•• Benanti v. United States, 8upra, note 24, D.t 100 n.5; Memorandum for the United 
StRt~~ In T1,"n01) v. UnitM StllteR. SUllTII Dot!' 2Z1. 

:n See Korman v. United States, 486 F.2d 926, 931-932 (7th Clr. 19T3). The law under 
18 U.S.C;· 2510(4) is the same. E.g .. United Statea v. Lanza, 8upra note 19, at 421-

lIS E.II.. United State8 v. Pasha, 332 F.2d 193, 197-198 (7th Clr.), cert. denied, 379 
U.S. 839 (1946) . 

.. See United States v. Clegg, 8upra note 9; BuOls v. Unifed States, 384 F.2d 643, 647-648 
(9th Cir. 1967). 

:xl E.g., United State8 v. Butenko, 8upra note 15. 
at The word "record" Is defined in section 1526 (g) as meaning to "register sound hy 

lin elprtrfrnl. mprhllnlcnl. or othpr dP"lrp IT) R mfinnpr thnt will pprmit its renrndnctlon." 
The definition of "intercept',' would reach, for example, a device that enabled n third party 
to listen to a conversation or part thereof, although not recording or transmitting It. It 
would not. however, cover a "jamming" device. not designed to capture the contents of a 
communicatioJ;!, but to prevent its transmission to another, nor would it cover a "pen 
register,"· as is explained infra in connection with the definition of "contents." 

. I 
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tained in 18 U.S.C. 2510(5) (a) (ii) hits not been brought forward. 
That provision exempted from the definition an instrument "being 
used by a communications common carrier in the ordinary course of 
its business, or by an investigative or law enforcement officer in the 
ordinary course of his duties." The use of an instrument bya com
munications common carrier exception is codified as a defense in the 
proposed section, discussed infra. The use of such an instrument by 
an investigative or law enforcement officer is covered in the proposed 
code through the general defenses referred to in chapter 5 32 thus 
rendering a separate statement of the exemption in this section super
fluous. For example, although not specifically provided in this section, 
manifestly an interception by a law enforcement agent pursuant to 
subchapter A of chapter 31 would not violate this section, since the 
statutory authority for the conduct would clothe the agent with a 
defense either of exercise of public authority or of relIance on an 
official misstatement of. law (if the warrant were to be subsequently 
held invalid). 

The phrase "private oral communication" is defined in section 1526 
(f) as speech uttered by a person exhibiting an expectation that such 
speech is not subject to overhearing, under circumstances reasonably 
justifying that expectation. This is taken virtually verbatim from 
the definition of "oral communication" in 18 U.S.C. 2510 (2), and thus 
reflects the principles of [{atz v. United States, supra.33 The definition 
of "wire communication" in 18 U.S.C. 2510(1) has been eliminated, 
but no major change in present law is intended or will occur because 
under existing law the interception of even a wire communication must 
be made "aurally," So that the scope of present 18 U.S.C. 2511 extends 
only to oral communications made over wire, such as telephone calis, 
and such communications are within the definition of "private oral 
communication," above.34 

The term "contents" is defined in section 1526 (b) in nearly identical 
fashion to the definition of the same word in 18 U.S.C. 2510 (8). The 
definition applies not only in this subchapter, but also in subchapter 
A of chapter 31, and should receive the sa:me interpretation in both 
contexts. The phrase "in the communication itself" has been added to 
make it clearer that only the privacy of the actual communication 
Hself is being protected. The language of the definition following that 
phrase does not add to or contradict it, but merely illustrates the kinds 
of information which are included in the term "contents" if the in
fOL'Ination is hI the communication itself. The result is to maintain 
present law to the effect that, for example, a "pen register" is not 
within the coverage of this subchapter or that of subchapteL' A of 
chapter 31. 

The phrase "without the prior consent of a party to the communica
tion" (,vhich allows interception if any party to the communication 
consents, notwithstanding that others may not) is made an element of 

., !'lee section 501. _ 
:I" The 'Committee cc>nslders that a prison environment Is such that Inmates do not 

ordinarily have a reasonable expectn tlon of privacy with respect to· their conversatlc>ns. 
See Lal~za v. New York, 370 U.S. 130, 143-144 (1002). l'rIor(?over, a prison offiCial who 
Intercepted an oral commnnlcatlon by a prisoner pursuant to the authority c>f a statnte. 
or of a regulation 'or rule thereunder, would properly have a defense under sectlc>n 501 
to a nrosecntlon under this section . 

.. However, the deletion of the dpftnltion of "wire communication" and the application 
of the reasonable expectation of privacy concept to such communicatic>n does have the 
effect of overruling the decision In United State8 v. Hall, 8upra note 5, as to the potential 
liability of citizens' who listen to shlp-t()-shore or citizens' band radio communications. 
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the offense, thus rendering it unnecessary to set forth as a defense the 
proVisions of 18 U.S.C. 2511(2) (c) and (d) en1bodyihg similar exclu
sioIls. However the Committee has consciously determined not to 
reenact the qualification to the consent exemption in subparagraph 
(d), 8upra, which applies when a communication "is'intercepted for 
the purpose of committing any criminal or tortious act in violation of 
the Constitution or laws of the United States or of any State or for the 
purpose of committing any other injurious act." 

The "any other injurious act" clause would appear to be too vague to 
withstand constitutional attack in a criminal case.35 Moreover, a per
son, e.g., who recorded a confidential conversation with another for the 
purpose of blackmail, stealing trade secrets, or for the purpose of 
committing any Federal offense, will be guilty under the proposed 
Code (ashe would notnecessarHy be under present law) of an attempt 
(section 1001) to commit the intended offense. 

More basically, however, the Committee does not ~onsider that a 
consensual "interception," albeit for a criminal or tortious purpose, 
constitutes an offense against privacy. As the courts have uniformly 
determined, once "consent" is present-and that term is defined in 
section 111 essentially to include only voluntary and intelligent con
sent-there is no invasion of privacy in the recording or transmission 
of a conversation, but rather only an instance of misplaced confidence 
in the "intercepting" party.3U Accordingly, while the Committee con
curs that the motive underlying an interception may be reprehensible 
notwithstanding the presence of "consent," it would seem more appro
priate not to J?unish the interception itself (where consent exists) as 
an offense agamst privacy, but to permit the conduct to be covered by 
the general criminal attempt section of the Code, and by the tort and 
criminal law of the States. 

The conduct in paragraph (1) is intercepting a communication by 
means of an eavesdropping device, and in paragraph (2), disclosing, 
or using, the contents of such a communication.37 The culpability 
standard is set at "intentionally," thereby requiring proof that the 
offender consciously desi-redto.engagein the conduct. as This culpa
bility level carries forward the 'judioial interpretation of the "will
fully and knowingly" standard applicable under"47 U.S.C. 501 and 
605,39 and would similarly seem to be consistent (although ihere is 
no case law on the subject) with the "willfully" criterion under 18 
U.S.C. 2510. As it has done throughout the proposed Code, the 
Committee has substituted a more precise, defined term for "willfully" 
in light of the vagueness of the latter and the diverse interpretations 
given it by the courts.40 

The elements that the communication was a "private oral communi
cation," that the interception was "without the prior consent of a part~ 
to the commlmication," and that thedisclosure.was to "another person' 
are ex~sting cir:cumstances;. Since no 'Culpability level is specifically 
prescrIbed herem, the applIcable state of mind that must be shown is 

35 Cf. Meredith v. Gavin, 8ttpra note 13. 
M E.g .. United States v. White, 8upra note 12. 
31 Paragraph (2) brings forward the offenses In 18 U.S.C. 2511(1) (e) and the- third 

and second to last sentences In 47 U.S.C. 605. 
3B See section 302(0.) (1). 
"" Uniteoi State8 v. Gris, 8u-pra note 18, at 864. . 
40 See generally the discussion relating to this issue in chapter 3 (Culpable States of 

Mind). _ 
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"reckless," i.e., that the defendant was aware of but disregarded the 
risk that the circumstances existed.41 

The final element in paragraph (2) that the contents were obtained 
by conduct described in paragraph (1) is an existing circumstance ex
pressly assigned a cUlpable mental state of "knowing," thus requiring 
proof that the offender was aware of or believed that the circumstances 
existed.42 By virtue of section 303 ( d) (1) (B) , no state of mind. attaches 
to the fact that the conduct was described in paragraph (1). 
4. De/ewe 

Subsection (b) provides that it is a defense to a prosecution under 
this section that the private oral communication was being transmitted 
over the facilities of a communications common carrier; and (1) the 
defendant was an agent of the cll,rrier, acting in the usual course of 
his employment, who was engaged in (A) service observing for 
mechanical or service quality control checks or (B) any other activity 
necessarily incident to the rendition of service by the carrier or relat
ing to the discovery of theft of the carrier's service; or (2,) the defend
ant was acting in the usual course of his employment and was engaged 
in supervisory service observing. 

This is similar to the defense contained in 18 U.S.O. 2511 (2) (a) (i) .48 

However, the Oommittee has narrowed the current defense with respect 
to interceptions for the purpose of protecting the rights or property 
of the carrier so as to permit such interception only where it relates 
to "the discovery of theft of the carrier's service". For example, 
communications common carrier personnel would not be authorized 
to overhear their employees based upon a suspicion that they were 
planning the destruction of some equipment or an unlawful "wildcat" 
strike. 

Official service observing is a quality control procedure used solely 
by communication common carriers to statistically measure the overall 
speed, accuracy and efficiency of a, telecommunication equipment net
work and work force. This is done on a purely random sampling basis, 
results in the collection or only te<lhnical performance data, and in no 
way involves references to the specific work performed by individual 
employees. 

Supervisory service observing is used by communication common 
carriers, public agencies, and business concerns to· train and supervise 
individual employees in their performance of telephone service assign
nients. Such supervisory observing is expressly restricted to imper
sonal business calls which the employee handles on his employer's be
half and is predicated on the actual consent of the employee to accept 
such supervisory observing as a condition of employment. 

The inclusion of both official service observing and supervisory serv
ice observing as defenses to a prosecution under this section should not 
be regarded as, and is not intended to be, a statement by the Oommit
tee that eitl1er or both of these practices are beyond the scope of col-

il See sections 303(b) (2) and 302(c) (1). . 
"Spe section 302(b) (2) . 
.. The term "communications common carder" is defined in section 1526 as having tl1e 

~nme mennln~ !-rIven that term In 47 U.S.C. 153(h). This Is the identical definition In 18 
U.S.C. 2510 (10). The term "agent" Is defllQed In section 111 to Inclune. inter alia, an 
officer or employee. It shOUld be noted that the defense !n 18 U.S.C. 2511(2) (b) for of· 
flcers or employee~ of the Federal CommllnlcationR CommlRRlon acting In the normal 
pourse of their employment Is nreseryed by virtue of the general defense reco/':nlzed by case 
law of ILCtlng pursuant to public authodty. See United State8 y. Sugden, 226 F.2d 281, 
285 (9th Clr. 1955), alr'd, 351 U.S. 916 (1956). 
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lective bargaining or review by Federal or State regulatory agencies. 
Official service observing has not generally been a subject of great con
tI;oversy. Supervisory service observing, which directly relates to em
ployer-employee relations, has been somewhat more controversial. The 
Committee believes that the use and regulations of these practices 
ought to be the proper subject for labor-management negotiations or 
regUlatory agency consideration. 

The Committee also wishes to make clear its intent that a defense 
of consent be available to a defendant, in a prosecution under para
graph (2) for disclosing or using the contents of a private oral com
munication, where although the defendant knew the (lommunication 
had been intercepted in VIOlation of paragraph (1), he had the con
sent of a party to the conversation to disclose it. Such a deflmse based 
on consent to the disclosure-which would not affect the ability of the 
government to prosecute and convict the intercepter under paragrapb 
(1) where the interception is without the prior consent· of a party to 
the communication-is clearly appropriate since it cannot be con·, 
tended that n. disclosure has infrin~ed upon the privacy of communi
cation where the person disclosing It had the consent of a party to do 
so. Of course the fact that the defense of consent here contemplated 
is not stated cexplicitly either in this section or in chapter 5 does not 
preclude its assertion or recognition by the courts.~4 
5. Jurisdiction 

This section contains no subsection setting forth the extent to which 
Federal jurisdiction attaches to the offense herein. Therefore, Federal 
jurisdiction is governed by the provisions of section 201 (b) (2). This 
broad scope of jurisdiction generally carries forward current law 
under 18 U.S.C. 2511 and 47 U.S.C. 605,j5 and is in accord with the 
findings of Congress expressed in section 801 of the Omnibus Crime 
Control and Safe St.reets Act of 1968.46 Such jurisdiction is in fact 
grounded upon the interstate and foreign commerce clause of the 
Constitution, necessitating control of intrastate communications as a 
means of exerting control over interstate and foreign communica
tions.47 

.. See section 501. 
... The plennry juriSdiction In this section Is In !leu of the very brond (but not quite 

plenary) jurlsdlctlonnl bnses in 18 U,S,C, 2511(1) (b) (I·v) , 
40 Those findings n:re ns follows: 

(0.) Wire communications nre normnlly conducted through the use of fncll!tles which 
form pnrt of nn interstnte network, The same fncllItles nre used for interstnte nnd Intra· 
stnte communlcntions, There hns been extensive wlretnpping I!l1rrled on without lel1nl sane· 
tlons, nnd without the consent of nny of the parties to the conversntlon, ElectroniC. 
mechnnlcnl, nnd other Intercepting devices nre being used to overhenr ornl conversntlons 
mnde in private, without the consent of nny of the parties to such communlcntlons, The 
contents of these communicntlons nnd e\'ldence derived therefrom nre being used by puhllc 
and privnte pnrties ns evidence in court nnd ndminlstrntlve proceedings, nnd by persons 
whose nctlvitles nffect interstnte commerce, The possession, manufacture. distribution, 
nd\'ertlslng, nnd use of these devices nre facllltnted by Interstate commerce, 

Ib) In order to protect effectlveht the prlvncy of wire and ornl communi~ntlons, to nro· 
tpct the Integrity of court nnd ndmlnlstrntlve proceedings, nnd to prevent the obstruction 
of interstnte commerce. it is necessnry for Congress to define on n uniform basis the clr· 
cumstnnces nnd conditions under which the interception of wire and oral communlcntlons 
mav be nuthorlzed, to prohibit nny unnuthorlzed Interception of such communlcntlons, 
nnd the use of the contents thereot' in evidence in courts nnd admlnlstrntlve proccedlnl18, 

(e) Orl!'nnlzed crimlnnls mnke extensive use of wire and ornl commnnlcntlons In thl'lr 
criminnl activities, Tbe Interception ot such communlcntions to obtnln evidence of thE.' 
commission of crimes or to prevent their commission Is nn indlspensnble aId to lawen· 
forcement nnd the ndmlnlstratlon of justice, 

(d) To ~nfegunrd the prlvncy of innocent persons. the interception of wire or oral 
r.ommunlcations where none of the parties to the communlcntlon hns consented to the 
Interception shoulrl be nllowed only wIlen nuthorlzed by a court of competent jurlsiUction 
nnd should remnln under the control nnd supervision of the authorizing court, Intercen' 
tlon of wire and orol communicntlons should further be limited to certnln mnjor tYDIl9 
of offenses anrl specific categories of crime with assurances that the i\lter<'eptlon is justl 
flprl nnd thnt thp Informntion ohtai",,(1 th"rphv will nnt hI' miRuRPrl. 

<1 R"p lVo(88 v, Unito(l Stntes. SII1Iro. note 21. Bu,t cpmpnre UnitofL States v, Burrouahs, 
--F,2rl--(4th Clr, 11)71), petition fOr rehearing pending", holrllng thnt Rome Ferleral 
nexus with the P'lrticulnr offense must be shown to rearh Interceptions of or'll communi· 
('Iltlons !Iv "prlvnte" persons (i.e" not nersons acting under color of State or Federal law) 
under 18 U:S,{!, 2511(1) (n), By providing plennry jurisdiction the 'Commlttee overrules 
Burrouohs, . 

L~~~~---~~-----~-~~----~--~-~~~-------' 



499 Section 1521. 
Section 1522. 

6. Grading . 
An offense under this section is graded as a Class D felony (up to 

six years in prison). This generally carries forward the present 
penalty level of the offense under 18 U.S.C. 2511 (five years) anq. rec
ognizes its comparative seriousness. The misdemeanor penalty III 47 
U.S.C. 501 (applicable to section 605) was rejected as being too low 
to deter or appropriately punish the conduct prohibited by this 
section. 

SECTION 1522. TRAFFICKING IN AN EAVESDROPPING DEVICE 

1. In General and Present Federal Law 
This section forbids trafficking in or advertising of eavesdropping 

devices and codifies 18 U.S.C. 2512. No major modification is in
tended.ds 

That statute punishes by up to five years in prison any person who, 
except as otherwise specifically provided in chapter 119 of title 18, 
"willfully" : . 

(a) sends through the mail, or sends or carries in interstate or 
foreign commerce, any electronic, mechanical, or other device, 
lmowing or having reason to lmow that the design of such device 
renders it primarIly useful for the purpose of the surreptitious 
interception of wire or oral communications; 

(b) manufactures, assembles, possesses, or sells any electronic, 
mechanical, or other device, lmowing or having reason to know 
that the design of such device renders it primarily useful for the 
purpose of the surreptitious interception of wire or oral com
munications, and that such device or any component thereof has 
been or will be sent through the mail or transported in interstate 
or foreign commerce; or 

(c) places in any newspaper, magazine, handbill, or other pub
licatIOn any advertisement of-

(i) any electronic, mechanical, or other device knowing 
or having reason to lmow that the design of such device 
renders it primarily useful for the purpose of the surrepti
tious interception of wire or oral communications; or 

(ii) any other electronic, mechanical, or other device, 
where such advertisement promotes the use of such device for 
the purpose of the surreptitious interception of wire or oral 
communications, 

knowing or having reason to know that such advertisement will 
be sent through the mail or transported in interstate or foreign 
commerce. 

There have been few prosecutions under this section.40 One recent 
case construed the phrase "surreptitious interception" in 18 U.S.C. 
2512 (1) (c) (ii). The district court had interpreted this to preclude 
advertisements only \vhere they promoted a use of an eavesdropping 
device that would be unlawful under 18 U.S.C. 2511, and hence held 
that it was not an offense under section 2512 to advertise an eaves
dropping device to be used by a party or with the consent of a party 
to a conversation, since such uses fell within the exceptions in section 

.8 The Committee, however, has severed out for separate treatment in section 1'523 the 
offense in '18 U.S.C. 2512 relating- to POSRess\on of an enveRc1ropplng device . 

•• See. e.g., Uniterl States v. Novel, 444 F.2d 114 (9th Clr. 1971) ; Uniteil rJtates v. Reeil, 
489 F.2d 917 (6th Cir. 1974). 
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2511. The court of appeals reversed, finding that it was Congress's in
tent to punish the advertising of any device that may be used for 
"secret list~ning," irrespectiye of whe~her .such use 'Yas ~awfuf' The 
court, findmg support for Its conclusIOn III the l~gIslatIve hIstory, 
reasoned: 50 

The words "surreptitious interception" connote, in plain and 
ordinary usage, "secret listening." The mere fact that a device 
may be 'used for interceptions that do not violate § 2511 does not 
mean that its manufacture and advertising are compatible with 
§ 2512. Section 2512(1) (b) prohibits the manufacture, sale and 
possession of devices primarily useful for the purpose of secret 
interception, even though the devices may be used for other 
and lawful interceptions. The intent of fjongress is dis
cernible and sensible, and there is no reason to consider the doc
trines that indicate that when plain meaning leads to an absurd 
result it does not signify applicable legislative intent. Similarly, 
there is no anomaly in Congress' apparent attempt, in the ad
vertising prohibition of § 2512(1) (c) (ii), to reach 'promotion of 
a device for secret interce;ption, even though the manufacture or 
possession of the device IS not banned by § 2512 (l)(b) as one 
"primarily" useful for secret interception. It may be unusual but 
it is not unprecendented for Congress to r.r0hibit the advertising 
of a product even though it has not prohIbited the product or its 
use per 8e. An example that looms large currently is the prohibi
tion of advertising of cigarettes on radio and teleVIsion. 

In United States v. Reed, supra, the court sustained the applica
tion of 18 U.S.C. 2512(1) (b) to a case in which an eavesdropping 
device had been transported in interstate commerce prior to enact
ment of the statute, but had been subsequently purchased in an intra
state transaction by the defendant, who was in the private detective 
business. The court also noted that the legislative findjngs accompany
ing the statute 51 would constitutionlly support its application to a 
purely intrastate sale or possession. 

Section 2512(2) contains two exemptions from its coverage, as 
follows: 

(2) It shall not be unlawful un«Jer this section for-
(a) a communications common carrier or an officer, agent, 

or employee of, or a person under contract with, a communi
cations common carrier, in the normal course of the communi-
cations common carrier's business, or . 

(b) an officer, agent, or employee of, or a person under 
contract with, the United States, a State, or a political sub
division thereof, in the normal course of the activities of the 
United States, a State, or a political subdivision thereof, to 
send through the mail, send or carry in interstate or foreign 
commerce, or manufacture, assemble, possess, or sell any 
electronic, mechanical, or other device 1mowing or having 
reason to 1mow that the design of such device renders it 
'primarily useful for the purpose of the surreptitious inter
ception of wire or oral communications. 

These exemptions have not yet been the subject of litigation. 
"" United State8 v. Ba8t, 41}5 F,'2d 1'38, 14'8 (D,'C. Clr. 11}14) (footnotes omitted). 
t;t I.e., section 801 of the Omnibus 'Crime Control and Safe Streets Act of 1968 quoted 

In this report in connection with the discussion of section 1521~ , 
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~. The Ojfeme 
Subsection (a) of section 1522 provides that a person is guilty of an 

offense if he intentionally (1) produces, manufactures, imports, or 
traffics in an eavesdropping device, knowing that its design renderS 
it primarily useful for surreptitious interception of private oral 
communications, or (2) advertises an eavesdropping device, knowing 
that (A) its design renders it primarily useful for surreptitious inter
ception of private oral communications, or (B) such advertising 
promotes the use of such device for surreptitious interception of 
private oral communications. 

The terms "eavesdropping device," "intercept," and "private oral 
communication" are defined in section<1526 and have been explained 
in relation to the preceding section. No substantive change in exist
ingcoverage has been effected in this regard. 

The term "traffics" is defined in section 111 as meaning" (a) to sell, 
transfer, distribute, dispense, or otherwise dispose of to another per
son as consideration for anything of value; or (b) to buy, receive, 
possess, or obtain control of with intent to do any of the foregoing." 
Thus, overall, this section is somewhat broader than 18 U.S.O. 2512 
(1) (b) , which uses the verbs "manufactures, assembles, possesses, 52 

or sells." 
The Oommittee endorses the court of appeals' interpretation in 

United States v. Bast, supm, of the phrase "surreptitious intercep-
tion" and intends that it apply also under this statute. . 

It should be noted that the offense in paragraph (2) of this section 
uses the word "advertise" in lieu of the phrase "places in any news
paper, magazine, handbill, or other publication any advertisement," 
which appears in 18 U.S.O. 2512 (1) (c). The word "advertises" is de
signed to be broadly construed so as to reach, for example, the case 
where a brochure is mailed out on request. In this regard, the subject 
bill may somewhat expand the interdiction in present law.53 

The conduct in this offense iSI in paragraph (1), producing, manu
facturing, importing, or traffickmg in a device and, in paragraph (2), 
advertising a device. The culpability level is designated as "intention
ally," thus requiring proof that the defendant consciously desired to 
engage in the conduct.54 This culpability standard would appear to 
be consistent with that under 18 U.S.O. 2512 (i.e., "willfully"), al
though there is as yet no case law on this issue. 55 

The element that the device is an "eavesdropping device" as defined 
in section 1526 is an existing circumstance. Since 11'0 culpability stand
ard is specifically prescribed in this section, the applicable state of 
mind that must be proved is at least "reckless," i.e., that the defendant 
was aware of but disregarded the risk that the circumstance existed.56 

The remaining elements (e.g., that the device's design renders it 
primarily useful for surreptitous interception of private oral com-

o, As to possession, this section Is not as expansive as current law. As previously noted, 
the basic possession offense Is reflected In the following section, 1523. 

"" See United States v. BaBt, Bupra ndte 50, at 144. The Committee's formulation in 
paragraph (2) also differs from 18 U.S.C. 2512(1) (c) In that the "knowing" standard 
applies to promoting the use offense whereas no culpability Is required under existing 
law In this regard. The Committee considers the SCienter requirement as necessary properly 
to define the conduct that should be prohibited particularly since the offense Is punished 
,'s a sel'lous felony, 

'" Spe section 302(a) (1). " " 
r.: Cf. United StateB v. BaBt, 8upra note 50, at 144. Conceivably, the term ,wlllfullY 

ctlUld be construed to mean merely consciously or deliberately (I.e .. a "knowing' standard 
under the proposed Code), but the Committee has Instead required Il showing of Il desire 
to perform the conduct. 

92-919 0 - 77 - pt, 1 - 33 
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munications) are also existing circumstances. The culpability level 
is set at "knowing," thereby requiring a showing that the defendant 
w\ts aware or believed that the circumstances existed. 57 

9. Defe7l.8e 
Subsection (b) of section 1522 provides that it is a defense to a 

prosecution under this section that the defendant was (1) a com
munications common carrier, an agent of such a carrier, or a person 
under contract with such a carrier, and was acting for a purpose set 
forth in section 1521 (b), or (2) a person acting within the scope 
of a Federal, State, or local government contract. 

This carries forward without significant change the exemptions in 
18 U.S.C. 2512(2).58 The Committee observes that the term "federal 
. . . government" does not include a foreign government, so that a 
person who manufactured eavesdropping devices. under a contract 
with a foreign government operating under a federal system, e.g., 
Switzerland, would not be protected hereunder. 
4. J urisdiation 

There is Federal jurisdiction over an offense herein in three cir
cumstances, as follows: 

(1) the offense is committed within the special jurisdiction of 
the United States; 

(2) the device is sent through the United States mail, or is 
moved across a state or United States boundary, in the commission 
of the offense 59; or 

(3) the advertisement is sent through the United States mail, 
or is moved across a state or United States boundary, or is trans
mitted by a communications facility that operates in interstate 
or foreign commerce, in the commission of the offense. 

, The second and third of these in the main carry forward the juris
dictronal provisions in 18 U.S.C. 2512.60 The first branch extends cur
rent jurisdiction to include such places as Federal enclaves and various 
vessels on the high seas. 61 No sound reason exists for preserving the 
gap in this respect in present law.52 

6. Grading 
An offense under this section is graded as a Class D felony (up to 

six years in prison). This retains, as nearly as possible under the 
67 See sections 302(b) (2). It should be: mentioned that the Committee In accordance 

with a general policy decision discussed In relation to chapter 2 (Jurisdiction) has not 
perpetuated the feature of present 18 U.S.C. 2512(1) (b) and (c) requiring proof of knowl
edge ns to the jurisdictional element. See sections 201 (c) nnd 303 (d) (2). 

"" The term "communications common carrier" is defined In· section 152·6 Identically to 
Its definition in chapter 119 of present tltle 18. See 18 U.S.C. 2510(10). The term "agent" 
Is defined in sectlon 111 to include. inter alia, nn officer or employee. It should be noted 
thnt the asoect of 18 U.S.C. 2512(2) (b) establishing a defense for an officer. agent. or 
employee, of the UnIted States, a State, or poll tical subdIvIsIon acting In the normal course 
of the actIvitIes thereof Is carried forward by tile general {!efenses in section 501. 

TA> The term "commission of the offense" Is defined In sectIon 111. 
00 Although requiring that the jurIsdIctional cIrcumstance (e.g .• malllng) In fnct have 

taken place appears to narrow the scope of the current statute. it should be noted that a 
manufacturer, for example, who knows that a prohIbited eavesdropping devIce wlII be sent 
through the mnll or In interstate commerce wllI be guilty under the Code of nn attempt 
(sectlon 1001) to violate this section. Thus In actunllty no narrowing of present law In 
this respect will occur. Moreover. oresent law does not reach. RS to adYertising. the trans
mission by a communIcations faclIlty that operates in interstate or foreign commerce. and 
thus does not cover. e.g .• advertising an eavesdropping de\'Ice over a radio or televisIon net
work. The Committee deems the expansion of current jurisdiction to be clearly justified. Note 
thnt it is not necessary thnt the particular transmission be In Interstate commerce, but only 
that the faclIlty operate In interstate commerce for Federal coverage to exIst. 

111 See section 203, defining the specInl jurIsdIction of the United States. 
I)!I Presumably, In Federal enclaves today the Federal government must prosecute eaves

dropping offenses under the Assimilative CrImes Act, 18 U.S.C. 13, borrowing such State 
laws in this field as may exist. 
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pro.po.sed CD de's grading system, the penalty under current law (i.e., 
five years). . 

SECTION 1523. 1'0.SSESSING AN EAVESDRo.l'l'ING DEvICE 

1. In General and P1'esent Federal Law 
This offense carries fo.rward in mo.dified fo.rm, and with reduced 

grading, the "po.ssessio.n" o.ffense in 18 U.S.C. 2512 (1) (b). That statute 
punishes by up to. five years in priso.n any perso.n who. willfully manu
factures, assembles, sells, Dr po.ssesses an electro.nic device kno.wing Dr 
having reaso.n to kno.w that its design renders it primarily useful fo.r 
the surreptitio.us interceptio.n o.f wire Dr o.ral co.mmunicatio.ns. Sectio.n 
1522 o.f S. 1437 reaches the first three kinds of co.nduct, and also co.vers 
(thro.ugh the definitio.n o.f "traffic") po.ssessio.n o.f an eavesdro.pping 
device with intent to. dispo.se o.f it as co.nsideratio.n fo.r anything o.f 
value. Ho.wever, sectio.n 1522 do.es no.t extend to. the simple po.ssessio.n 
o.f an eavesdro.pping device. This section is designed to. fulfill that 
functio.n, while narro.wing the o.ffense so. that it applies o.nly to. co.nduct 
that is clearly wro.ngful. The pro.blem with the "po.ssessio.n" o.ffense 
as drafted in present law is that, by requiring o.nly kno.wledge Dr a 
negligent state o.f mind as to. the fact that the design o.f the device 
renders it primarily useful fo.r surreptitio.us jnterceptio.n, the law 
purpo.rts to. punish perso.ns who.se po.ssessio.n o.f such a device is fo.r 
a legitimate purpo.se o.ther than that fo.r which the device is "pri
marily" useful. The o.ffense in this section is therefo.re co.nstructed so 
as to. require po.ssessio.n acco.mpanied by an intent that the device be 
actually used in the co.urse o.f an o.ffense tmder sectio.n 1521 Dr 1522. 
As drafted, the o.ffense in this sectio.n is similar to. sectio.n 1'715 
(Po.ssessing Burglar'S To.o.ls). 

13. The Offense 
Subsection (a) pro.vides that a perso.n is guilty if, with intent that 

it. be used in the course of conduct constituting an o.ffense under sectio.n 
1521 or 1522, he possesses an eavesdropping device. 

The term "eavesdropping device" is defined in section 1526 and has 
been discussed in co.nnectio.n with section 1521. 

The cQnduct in this Qffense is PQssessing a device. Since no. culpa
bility standard is specifically designated, the applicable state o.f mind 
to. be prQved is at least "knQwing", i.e., that the defendant was aware 
Qf the nature Qf his actiQns.os 

The element that the device is an "eavesdrQPping device" is an 
existing circumstance. As no. culpability level is set fQrth in this 
sectiQn, the applicable state Qf mind that must be established is,at 
a minimum, "reckless", i.e., that the Qffender was aware Qf but dis
regarded the risk that the clevice was Qf the type cQvered.64 

The element that the PQssessiQn must be with intent that the device 
be used in the co.urse o.f co.nduct co.nstituting an o.ffense under sectio.n 
1521 Dr 1522 65 states the particular purpose fo.r which it must be 
sho.wn that the co.nduct was perfo.rmed. 

'" See section 303 (h) (1) ancl 302 (b) (1). 
0\ See section 303 (b) (2) and 302(c) (1). 
er. The term "constituting ·an offense" Is d~flned In section 111. 'Note that no proof of a 

state of mlnn Is required with rpspect til the fact that the conduct eonstltutlng an offense 
wus punishable under sectlou 1521 or 1522. See section 303(d) (1) (B). 
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Subsection (b) provides that it is a defense to a prosecution under 
this section that the defendant was (1) a communications common 
canier, an agent of such a carrier, or a pers'On under c'Ontract with 
such a carrier, and was in possession of the device for a purpose set 
forth in section 1521 (b) , or (2) a person in possession of the eaves
dropping device within the scope of a Federal, State, or local govern
ment contract. This defense is identical to the one in section 1522, and 
the discussion there should be consulted here. 
4. J urisdiation 

There is Federal jurisdiction over an offense in this section if a 
circumstance specified in section 1522 ( d) (1) or (2) exists or has 
occurred. 
5. Grading 

An offense under t.his section is graded as It Class A misdemeanor 
(up to one year in prison). This reflects a determination by the Com
mittee that the conduct punished herein is of a more inchoate nature 
than that proscribed in section 1522 and hence is deserving 'Of less 
severe treatment. 

SECTION 1524. INTERCEPl'ING CORRESP'ONDENCE 

1. In General and Pre8ent F ederaZ Law 
This section is loosely derived from 18 U.S.C. 1702 but has been 

recast in order to parallel section 1521 dealing with interception 
of private oral communications. The scope of the statute has been 
broadened to encompass not only mail but other forms of communi
cation, other than speech, designed to be read or viewed.aa 

18 U.S.C. 1702 Funishes by up to five years in prison: 
Whoever takes any letter, postal card, or package out of any 
post office or any auth'Orized depository for mail matter, or from 
any letter or mail carrier, or which has been in any post office or 
authorized depository, or in the custody of any letter or mail 
carrier, btifore it has been delivered to the person to whom it was 
directed, with design to obstruct the cprrespondence, or to pry 
into the business or secrets of another, or opens, secretes, embezzles; 
or destroys the same. 

The statute is a peculiar amalg-amation. On the one hand, it seeks 
to protect the property interest III mail, and sOlunishes its taking, 
embezzlement, or destruction. On the other han , the statute is con
cerned with maintaining the privacy of the correspondence, and so 
punishes, by the final clause, the opening of mail. In addition, the 
privacy interest is evident in the specific intent that must be shown 
to accompany a "taking," i.e., "to obstruct the corresponden<;e, or .. to 
pry into the business or secrets of another." 67 •. , • 

This section is addressed only to the privacy aspects of 18 U.S.C. 
1702. Theft (and related offenses) involving mall are punishable under 
section 1731 (Theft). Destruction 'Of mail is covered under sec-

., The National Commission proposed a similar statnte. See Final Report. § 15'64 • 
• 7 See United States v. Ash/ord, 530 F.2d 792. 796-798 (8th C1r. 1976) : United State8 v. 

Brown .• 425 F.2d 1172, 1176 (9th Cir. 1970) ; United States v. Grieco, 187 F. 'SuPP. 597 
('S.D.N.Y.1!}60). . 

L _____________________________ ----
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tions 1702 (Aggravated Property Destruction) and 17.03 (Property 
Destruction) . 

18 U.S.C. 1702 has been construed (in the context of prosecutions fur 
"taking") to extend Feder,al protection over mail matter from the time 
it enters the mails until it reaches the addressee or his authorized 
agent.08 It has also been held that one may have an intent to obstruct 
the correspondence when mail is sent to a deceased person,09 but not if 
the letter is addressed to a fictitious individua1.70 And it has been uni
formly determined that the practice, long known to Congress, ofa 
mail "cover" or "watch," whereby mail carriers record information 
from the outside of the envelope as to name or sender, return address, 
and the like, does not violate 18 U.S.C. 1702. 71 

13. The Offe1UJe 
Subsection (a) of section 1524 provides that a person is guilty of 

an offense if he intentionally (1) intercepts, opens, or reads private 
correspondence without the prior consent of the sender oJ.' the intended 
recipient, or (2) discloses to another person, or uses, the, contents of 
private correspondence, knowing. that such contents were obtained by 
conduct described in paragraph (1). 

This section is worded similarly to section 1521 (Eavesdropping) 
and some of the discussion there is applicable here .. For example, ·the 
meaning of "intercept," which is defined in section 1526, is explained 
in connection with section 1521 and that explanation should be ad
vertedto here.72 The term is designed to cover those instances in which 
private corres:p,ondence is sent oy radio or wire (e.g., a telegram) as 
well as by mall. It also reaches those instances in which the contents 
are acquired by means other than "reading" or "opening," e.g., by re
cording the dots and dashes of a message sent by Morse Code. 

The term "private correspondence" is defined in section 1526 (e) 
to mean a "communication,. other than speech" (speech is covered 
under section 1521) , "sent by a person exhibiting an expectation under 
circumstances reasonably justifying the expectation that such com
munication is not subject to being intercepted, opened, or read, other 
than by an agent ofa. communications common carrier acting in the 
usual course of business of such carrier, until·received by the intended 
recipient, and includes telecommunications and mail other than a post 
card, postal card, newspaper, magazine, .circular, or advertising 
matter." 

08 E.~ .. Ma:cwell v. United Stute8, 235 F.2.d· 930. 932 (8th elr.) , cert. denied. 352 
U.S. 943 (1956) ; McCowan v. United State8, 376 F.2d '122, 124 (9th elr.), cert. denied, 
389 U.S. 839 (1067). 

00 R088 v. United f'ftates, 374 F.2d 97 (8th elr.). cert. denied, 389 U.S. 882 (1967). 
10 United: State8 v. Grieco, 8upra note 67 (decoy letter). 
11 See Cohen v. United State8, 378 F.2d 751, 759-760 (9th elr,), cert. denied, 380 U.S. 

897 (1967). and cases cited therein; United State8 v. Leonard, 524 F.2d 1076, 1086-1087 
(2d elr. 1975). . 

'Ill However, despite the parallel strueture and ·coverage of sections 11521 and 1'524 the 
Committee has not thought It necessary to extend to the latter the procedural protections 
pre8ently lound In 18 U.S.C. 2515-2520. Electronic survelIIance of private oral conversa
tions by the government poses a uniquely serious threat to privacy qualitatively different 
from governmental Interception of most other forms of communication. Fourth Amendment 
considerations wl11 of course continue to govern any attempt by the authorities to "search 
and seize" private correRpondence. See, e.g., United State8 v. Van Leeuwen, 397 U.S. 249 
(1970). And note should be taken of statutory restrictions such as that contained In 39 
U.S.C. 31123, which provides for a class of "letters sealed against Inspection" and states 
further that no letter of such a class of domestic origin shall be opened except under 
authorit:v of a seRrch warrant authorlzl'd by law. or by an officer or employee of the postal 
serylce for the sole purpose of determinIng an address at which the letter can be delivered, 
or pursuant to the authorization of the addressee. 

The definition of "Intercept" Is such that this offense wUI' not cover disclosure of un
mailed copies of letters, or photocopies or originals of letters obtained after receipt by the 
addressees. 
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The definition is patterned after that of "private oral communica
tion," discussed in relation to section 1521, which in turn is derived 
from 18 U.S.C. 2510(2) and I{atz v. United States.73 The exclusion of 
post cards, postal cards, newspapers, etc., is consistent with the thrust 
of this section tQ protect privacy; a cQmmunication by post card ex
poses the message to public scrutiny and thus cannot be said to em
body a reasonable expectation that the communication will not be 
intercepted 'Or read before reaclling the intended recipient. Similarly, 
there is no intent tQ outlaw the mail "watch" which has uniformly 
been held not to violate either the Fourth Amendment 'Or 18 U.S.C. 
1702. Although information as to the identity of a party and the exist
ence of a communication is within the. definItion of "contents" in sec
tion 1526, the term "private correspondence" should be read to exclude 
such information as the name and return address of the sender, ap
pearing on the outside of an envelope, package, or other mail. As with 
post cards, such writings are knowingly exposed to public scrutiny 
and indeed are designed to be read by postal employees. Accordingly, 
it cannot be claimed that an individual has a justifiable expectation 
of privacy with respect to such information.74

• 

Another area in which there is no reasonable expectation of privacy 
with respect to the interception of correspondence is prisoners mail.75 

The Supreme Court and at hers lulNe indicated that, beca,use of the 
Heed to safeguard the prison institution, all prisoners' mail may be 
opened and inspected, although the conditions and type of inspection 
may vary depending, e.g., on whether the mail is to or from an attor
ney or court.7Q The Committee therefore does not intend to penalize 
such inrorce1?tion of mail by prison officials in this section. In any 
event, the Committee emphasizes that the common law defenses of 
exercise 'Of public authority and reliance upon an official misstatement 
'Of law as provided in section 501 {l.pply to all 'Offenses including this 
one.77 Thus, 'an official who intercepted prisoner corresP'Ondence in 
good faith and reasonable reliance on a statute, or a regulation or rule 
thereunder (such a.c:; has been publiShed by the Federal Bureau of 
Prisons), would have a complete defense. Similarly, the same type of 
defenses would be available, for example, to an employee of a gov
ernment intelligence agency wh'O intercepts correspOJic1ence in the 
course of intelligence gathering activity with a good faith reasonable 
belief that his conduct was lawful. A jorotiori, the conduct is not an 
offense if it is in fact lawful, i.e., the regUlations are in fact valid or 
the intelligence activity is in fact lawful. 

The conduct in this offense is, in paragra,ph (1), intercepting, open
ing, or reading corresP'Ondence, and, ill paragraph (2), disclosing 'Or 
II sing the contents of correspondence. The CUlpability level is set at 
"intentional" thereby requiring 'Proof that the c1efenoant consciously 
desired to engage in the conduct.78 

The elements that the conduct was "without the prior consent 79 

'73 SWf)'ra note ~. 
<4 nnt spe TTnite/l State8 v. O1lOfl.te, 422 F. Sunp. 261 IC.D. Calif. 1976). anpeal '!leniling. 
75 The dlsclosnre of the contents of nrlsoners' corresDonilenre. however, if not justl1ied 

by f\. legitimate governmental intprest. wonl'l rAise ilifferpnt '('onsf(1prntlons. 
70 f.(pe ProoulI.jer V. Mm·tiIlCz. 416 U.S. 3ll1l. 4'12-414 (1(1741 : Wolff v. MoDonnell, 418 U.S. 

531l. '!'i74-!i71 (1!}741 : Ta4110r v. Sterrett. 532 F.2i1 4162 (5th Clr. 1976). 
71 See the dlscu.slon In this rt>Dort of the defenses of exercise of public authority and 

reliance upon an official misstatement of law. . . 
'181iee s!'ction 302 ('a) (1). . 
711 The word "consent" is defined in secUon 111 essentially to mean voluntary and Intelli

gent assent. 
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of the sender or the intended recipient," that the correspondence was 
"private correspondence," and that the disclosure was to "another 
person" are existing circumstances, Since no culpability standard is 
specifically set forth, the applicable state of mind that must be proved 
is, at a minimum, "reckless," i.e., that the defendant was aware of but 
disregarded the risk that the circumstances existed. so 

The element in paragraph (2) that the contents were obtained by 
conduct described in paragraph (1) is also an existing circumstance. 
The culpability is designated as "bowing," thus requiring" proof that 
the defendant at least was aware or believed that the Circumstance 
existed.s1 

3. De/ewe 
Subsection (b) provides that it is a defense to a prosecution under 

this section that the private correspondence was being transmitted 
over the facilities of a communications common carrier and (1) the 
defendant waH an agent of the carrier, acting in the usual course of 
his employment, who was engaged in (.A) sf\rvice observing for 
mechanical or service quality control checks or (B) any other activity 
necessarily incident to the rendition of service by the carrier or relat
ing to the discovery of theft of the carrier's service, or (2) the defend
ant was acting in the usual course of his employment and was engaged 
in supervisory service observing. 

This defense was included at the suggestion of the Department of 
Commerce, in order to paranel the defense available under section 
1521 to agents of a communications common carrier with respect to 
the interception of a private oral communication. The defense is war
ranted to avoid application of the section, e.g., to employees of a tele
graph company who read a telegram in the normal course of their 
employment. The Committee does not intend that such persons be 
subject to the penal sanctions of this section. Existing law contains 
no such defense because there is currently no general offense, as pro
posed in this section, of intercepting correspondence other than mail. 

.As under section 1521, the CommIttee intends also that an implicit 
defense be available to a prosecution under paragraph (2) when the 
disclosure or use is with the consent of the sender or intended recipi
ent of the private correspondence, notwithstanding that the contents 
may have been unlawfully obtained under paragraph (1). Plainly, 
where there is consent to a disclosure or use of information in corre
spondence, no offense against privacy has been committed by such 
disclosure or use, even if the original interception of the correspond
ence was without consent and hence illegal.B2 

The Committee also intends that a defense be available, pursuant to 
section 501, when a public servant searches or opens mail pursuant to a 
warrant or statutory authority . .As previously noted, 39 U.S.C. 3623 
(d) permits the opening of domestic or first class mail by Postal Serv
ice p(;'\rsonnel pursuant to a search warrant or for the purpose of deter
mining an address at which the letter can be delivered. In addition, 
19 U.S.C. 482 and implementing regulations permit customs officials to 
open (but not to read) incoming international mail without a warrant 

80 See sections 3OO(b) (2) and 302 ('c) (1). 
8t See section 302 (b) ('2). By virtue of section 303(d) (1) (B). no mental state need be 

estahllshed as to the fact that the conduct Is as described In paragraph (1). 
S!! The subsequent consent to disclosure, however, would not absolve a person from lia

bility for the Initial Interception, opening, or reading under paragraph (1). 
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when they have "reasonable cause to suspect" that the mail contains 
illegally imported merchandise. This authority was recently sustained 
a~ainst constitutional challenge by the Supreme Court.S3 Any opening 
of mail pursuant to these (or other) statutes or judicial authority, 
even if the statute or judicial order were subsequently declared in
valid, would properly shield the government agent from criminal 
liability under this section.S* 
4. jumdiction 

There is Federal jurisdiction over an offense in this section in two 
circumstances: (1) ifthe private correspondence is mail; and (2) if it 
is being transmItted over the facilities of a communications common 
oarrier.ss The second branch expands the reach of present law, in line 
with the Committee's decision to protect other forms of non-speech 
communication besides mail. 
5. Grading 

An offense under this section is graded as n Class E felony (up to 
three years' imprisonment) . Although retaining the offense at a felony 
level, the Committee has graded it one class below that of section 1521. 
since persons who commit the latter offense constitute a greater menace. 
The National Commission, while also recognizing the distinction, pro
posed to downgrade the subject offense to a misdemeanor.s6 

SECTION 1525. REVE.ALING PRIVATE INFORMATION SUBMITTED FOR A 
GOVERNMENT PURPOSE 

1. In General 
This section is designed to protect those members of the public who 

are required, for one reason or another, to make disclosures of confi
dential information to the government. It is directed at present or . 
former Federal puhlic servants who have had access to such informa
tion by virtue of their government employment, and who subsequently 
make improper revelatIons of thEl information. The National Commis
sion proposed a similar provision.s7 

The Committee concurs with the Commission as to the need for such 
a general statute. The Federal government engages in extensive fact
finding (e.g., the census) and regulation of business, and as a con
comitant requir.es citizens to submit a considerable amount of private 
information to government agencies. Additionally, persons seeking 
cer~ain government benefits for which they must make formal appli
catIon (e.g., patents) are often required to submit confidential infor
mation. Many public servants have access to this information, and it 
is desirable. to sa~eguard i.ts confidentiality through penal sanctions. 
Such sanctrons WIll help msure the confidence of the public, whose 
voluntary cooperation in :providing information to the O"overn
ment . is necessary to the effiCIent operation of many of its re~latory 
programs.ss 

sa United States V. Ramsey. --U.S. -- (1977) . 
.. See the discussion of the defenses of exercise of public authority and reliance on an 

official misstatement of law In connection with secHon 501 
B5 The term "communications common carrier" Is defined In section 1525 hy reference 

to Its definition In 47 U.S.C. l53(h). • 
.. See Final Report, § 1564. 
87 See Final Report, § 1371. 
88 See Working Papers, pp. 723-724. 
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~. Present FederaZ Law 
The prjncipal prohibition against disclosure of confidential informa· 

tion is presently contained in 18 U.S.C. 1905, which punishes by up to 
one year in prison: 

Whoever, being an officer or employee of the United States 
or of any department or agency thereof, publishes, divulges, 
discloses, or makes Imown in any manner or to any extent 
not authorized by law any information coming to him in the 
course of his employment or official duties or by reason of any 
examination or investigation made by, or return, report or 
record made to or filed with, such department or agency 
or officer or employee thereof, which information concerns or 
relates to the trade secrets, processes, operations, style of 
work, or apparatus, or to the identity, confidential statisti
cal data, amount or source of any income, profits, losses, or 
expenditures of any person, firm, partnership, corporation, 
or association; or permits any income return or copy thereof 
or any book containing any abstract or particulars thereof 
to be seen or examined by any person except as provided by 
law; .... 

It has been held that this does not bar disclosure of information un
der the Federal Rules of Civil Procedure, the Freedom of Information 
Act, or any other law.s9 The statute is, however, largely limited to in
formation relating to trade secrets and does not protect against the dis
closure of otlher types 'of confidential informaion. 

In addition to the foregoing enactment, Federal law both in and 
outside of title 18 includes a variety of provisions protecting against 
the disclosure of confidential information, in relation to particular 
government programs 01' functions. The following listjng is not all
encompassing, but is a fairly comprehensive summary of the areas 
covered.oo 

A. Protection of trade secrets 
Confidential information, in the form of trade secrets, is given pro

tection in the areus of insecticides (7 U.S.C. 135b) , agricultural prod
ucts(7 U.S.C. 472, 610, 1373, 2105, 2623), flammability standards for 
fabrics (15 U.S.C. 1193), fair packaging and labelling requirements 
(15 U.S.C. 1454), toy safety (15 U.S.C. 1263), motor vehicle safety (15 
U.S.C. 1401-1402), foodand drugs (21 U.S.C. 331,458,842,1037), 
tax matters (26 U.S.C. 6104), occupational health and safety standards 
(29 U.S.C. 664), radiation standards for electronic equipment (42 
U.S.C. 263i) , air and,. water pollution control devices (42 U.S.C. 1857f-
6,33 U.S.C.1160 ana 1163) ,boating safety (46 U.S.O.1463), and pipe
lines (49 U.S.C.1G81). 

B. Governme,nt benefits 
'Where certain "benefits" are applied for, confidential information is 

protected i'n the areas of visas (2 U.S.C. 1202), claims made to the 
Veterans' Administration (38 U.S.C. 3301), application for assistance 

SI> See, e.g .. Emchallgc National Bank of Ollicago Y. A.bramson, 295 F. SU(>P. 87 (D. :Mlnn.~ 
appeal dismissed, 407 F.2d 865 (1968); ill. A.. Shapiro dl 00. v. Securities dl Emchangc 
Oommission, 339 F. SuPp. 467 (D.D.C. 1972) ; Pleasant Hill Bank v. United Statcs, 58 
F.R.D,97 (W. D. Mo. 1973). 

00 See also the more detailed list set fOl'th in Working Papers, pp. 726-728. 
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from the Community Relations Service (42 U.S,C. 2000g-2), and 
pat.ents for atomic weapons (42 U.S.C. 2181). 

O. Information requi1'ed to be given to the government 
Protect.ion here includes the areas of registration of aliens (8 U.S.C; 

1304), census information (13 U.S.C. 9,214: (a five-year felony», and 
tax returns (26 U.S.C. 7213 (a) (1).91 

D. M wcellCune01l8 
Other statutes protect crop information (18 U.S.C. 1902), informa

tion regarding future action of the Reconstruction Finance Corpora
tion (18 U.S.C. 1904), informatjon acquired by a bank examiner (18 
U.S.C. 1906), information acquired by a farm credit examiner (18 
U.S.C. 1907), information acquired by a National Agricultural Credit 
examiner (18 U.S.C. 1908), and informatio!l under the Presidential 
Election Campaign Fund Act (26 U.S.C. 9012 (g) ). 

It should be noted that existing laws also safeguard confidential 
information that relates to the national security (e.g., 18 U.S.C. 798) 
and prohibit speculation by Federn.l employees based on confidential 
information tliey have acquired during the course of their employ
ment (e.~., 18 U.S.C. 1902-1904). These four statutes will be carried 
forward m the proposed Code, the former in subchapter C of chapter 
11, and the latter in subchapter F of chapter 13. 
3. The Offense 

Subsection (a) of section 1525 provides that a person is guilty of an 
offense if, in violation of a specific duty imposed upon him as a public 
servant or former public servant by a statute, or by a regulation, rule, 
or order issued pursuant thereto, he discloses information to which he 
has or had access only in his capacity as a public servant, that had 
been provided to the government by another person, other than a 
public servant acting in his official capacity, solely in order to comply 
with (1) a requirement of an application for a patent, copyright, 
license, employment, or benefit, or (2) a specific duty imposed by law 
upon such other person. 

The scope of this section is in some respects broader and in some 
respl}cts narrower than current law. It is clearly broader in its coverage 
of former public servants. In the view of the Committee, there is no 
sound reason why a former govermrient employee should not be undel 
the salrie penal restrictions as to disclosure of c'onfidential information 
acquired in his official capacity as a present public servant; indeed pro
tection of the confidentiality of information would seem to necessitate 
such covern.ge in order to prevent an evasion of the disclosure pro
hibition through a termination of employment, contract, or other 
service. 92 . 

The requirement of a "specific duty imposed ... by a statute, or by 
a regulation, rule, or order issued pursuant thereto" is similar to the 
scope of 18 U.S.C. 1905. However, whereas that statute punishes a 
disclosure whenever it is "not aut.horized by law," the present section 
somewhat narrows the prohibition to instances in which disclosure 

91 This offense, as amended by the Tax Reform Act o~ 1976 (P.L. 94-45,,), also penalizes 
the disclosure of "return information". defined in 26 U.s.C. 6103 (b) (2). which may in
clude information not required to be furnished by the to.xpayer and indeed which may 
have been supplied to the government by someone other than the taxpayer . 

.. Compare section 1356 (S]leculatln~ on Official Action or Information). where the 
statute applies for a one-year period after the defendant has left pubUc service. 

1 

---~ 
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would violate a specific dutv imposed by law, thereby "allowing conw 

sideration of the propriety of the diselosure apart from the authority 
of law." 03 There is no intent by this formulation to modify current 
law to the effect that, where the provisions of another law, such as 
the Freedom of Information Act, authorize the disclosure of infor
mation, no offense under this section is committed by a diselosure in 
compliance therewith. A contrary interpretation would place Federal 
officials acting ill good faith in an intolerable position and might 
unnecessarily deter them ,from giving full scope to the congressional 
demands for greater public access to government information.o~ Sim
ilarly, this section is not designed to place restrictions on the public's 
access to internally generated government documents.' Such docu
ments clearly fall outside the scope of this section since they are 
not "provided to the government by another person, other than a pub
lic servant acting in his official capacity". Disch>sure of such docu
ments, therefor~ would not violate this section (although it might, 
of course, violate other statutes or regulations protecting classified or 
confidential information). 

The types of information described in paragraphs (1) and (2) emw 

brace all the enactments that now exist and are phrased in sufficiently 
generic terms so as automatically to illclude any other information 
designated as confidential by Congress in the future (or in a re~ula
tion, rule, or order issued pursuant to ~ny such law). While a voidmg a 
multiplicity of narrow criminal provisions outside of title 18, this 
approach thus recognizes that different agencies administering dif
ferent programs may properly have disp9,rate standards regarding the 
disclosure of confidential information.o5 

With respect to the breadth of this section, it should also be ob
served that the term "public servant" is expansively defined in section 
111 to mean: 

an officer, employee, adviser, consultant, juror, or other perw 

son authorized to act for or on behalf of a government or 
serving a government, and includes a person who has been 
elected, nominated, or appointed to be a public servant. 

This definition reaches government contractors, as well as part-time 
employees or consultnnts. 

The conduct in this offense is disclosing information. Since no 
culpability level is specifically ~rescribed, the applicable state of mind 
that must be proved is at least 'knowillg," i.e., that t.he defendant was 
aware of the naIture of his actions.o6 

The remaining elements are all existillg circumstances. Since no 
culpability standard is specifically set forth in this section, the ap
plicable state of mind that must be shown is, at a minimum, "reckless," 
i.e., that the defendant was aware of but disregarded the risk that the 
circumstances existed.97 .. 

• 3 See Final Report, § 1371. Comment, p. 141 i see also Working Papers, p. 724. 
M Thus, the defense continued 1)1 S( 'tion 501 of exercise of publlc authority Is available 

under this section. 
91 Unlike the National Commission. '" ! Committee has not attempted to define "confiden

tial information" and anticipates \.,i.' the term will acquire content from the various 
provisions of law. largely outside title 18, defining specific kinds of such information. 

1!6 See section 303(b)I(1) and 302(b) (1). 
fT/ See sections 303 (b) (2) and 302(c) (1). 
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There is Federal jurisdiction over an offense herein if the public 
servant acquired the informatiOon as a Federal public servant.!J8 This 
broad scope of jurisdiction is appropriate in order tOo further the 
interests SOought tOo be promOoted by this section of safeguarding con
fidential infOormatiOon supplied tOo the gOovernment and increasing the 
confidence of persons in governmental integrity. 
6. Grading 

An offense under this section is graded as a Class .A. misdemeanor 
(up to one year in prison). This accords with the penalty found in the 
principal anti-disclosure offenses in curre'1t law. Although other Vro
visions carry different penalties (including SOome graded as felomes), 
the Committee considers that the one-year penalty is adequate to deter 
violations and is apprOopriate.99 

• 
SECTION 1526. DEFINITIONS FOR SUBCHAPTER C 

This section contains definitions of several wOords and phrases used 
thrOoughout this subchapter. These definitiOons have been explained in 
connectiOon with the sections to which they apply, and there is no need 
for any further discussion here. 

M The definition of "Federal public servant" excludes District of Columbia public 
servants. See the definition of "public servant" in section 111. 

110 See Working Papers, p. 7:;!5. 
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CHAPTER 16.-0FFENSES AGAINST THE PERSON 

There are five separate categories of offenses against the person cov
ere.d in this chapter. Homicide offenses are covered in subchapter A; 
assault offenses in subchapter B; kidnapping and related offenses in 
subchapter C; hijacking offenses in subchapter D; und sex offenses in 
subchapter E. 

SUBOHAPTER A.-HOlIIOIDE. OFFENSES 

(SECTTONS 1601-1603) 

This subchapter deals with homicide and includes the offenses of 
murder (section 1601), manslaughter (section 1602), and negligent 
homicide (section 1603). The most significant change from current 
Federal law is the consolidation of first and second degree murder, 
which was su~gested by the National Commission. The consolidation 
permits the elImination of vague .terms such as premeditation, deliber
ation, and malice aforethought, and allows a more flexible approach 
to punishment.1 

At common law, murder was the killing of a human being with 
"malice aforethought," a term of art encompassing killings done in
tentionally, knowingly, recklessly, or during the commission of a fe1-
only.2 The offense carried a mandatory death sentence. In this country, 
however, murder was divided into de~ees in order to limit the ap
plication of the death penalty.s The States today generally define 
first degree murder as a homicide committed either with premedita
tion and deliberation or during the commission of yarious felonies; all 
other murders are in the second degree. Almost every State allows a 
jury to find premeditation, deliberation, and even "malice afore
thought" whenever the defendant had time to reflect and did reflect on 
the act before it occurred; any interval of time has been held sufficient 
for reflection, including mere seconds:' Because of this, there is no clear 
line to distinguish the degrees of murder and, in practice, the. jury has 
wide discretion in fixing the degree of the offender's crime. 

The other type of homicide at common law was manslaughter, of 
which there were two classes: voluntary and involuntary. According 

1 See Working Papers, PP. 823-825 . 
• See generally Wechsler and Michael. A Rationale oJ the Law oJ Homicide: I, 37 Col. 

L. Rev. 701, 703 (1937). 
• The first such statute 'W'lI.8 passed In PennsylvanIa, Laws 1794. Co 267. 11. 2. Accord. 

Vir~lnla 2 Stnt. At Lnr~e (Shepherd. 1796). pp. 5-6. ~ 1.2. 
'See Perkins, Oriminal Law, pp. 34-35 (2d ed. 1969). 
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to the most common definition, voluntary manslaughter was an act 
of homicide that would have been murder except that the defendant 
acted in the sudden heat of passion caused by adequate provocation. 
Arbitrary rules were evolved by the courts to confine the meaning 
of adequate provocation within strict boundaries. The most common 
of these are that mere words are not sufficient provocation and that 
the victim, as opposed to third parties, must commit some action 
against the defendant.5 A second kind of voluntary manslaughter 
found in some States is called the misdemeanor-manslaughter rule, 
under which any killing, intentional or otherwise, during the commis
sion of a misdemeanor is manslaughter.6 Involuntary manslaughter, 
by contrast, has been defined as a killing where the defendant com
mitted the act unintentionally but had a culpable state of mind. The 
exact state of mind has been nebulous, varying between recklessness 
and negligence. 

A thIrd tYI?e of homicide, unknown at common law but found in 
many States, IS negligent homicide. Some negligent homicide statutes 
cover all kinds of killings, but others are limited to those caused by 
the operation of vehicles.7 

SECTION 1601. MURDER 

t. In GeneraZ and Present FederaZ Law 
This section consolidates a number of present homicide statutes, most 

notably 18 U.S.C. 1111. As previously indicated, the distinction be
tween first and second degree murde~ ~as been abolished. The present 
offense covers thr~e forms of homICIde offenses all categorIzed as 
murder: (1) lmowingly causing another person's death; (2) recklessly 
causing another person's death under circumstances in fact manifest
ing an extreme indifference to human life; and (3) causing another 
person's death in the course of the commission of certain specified 
Federal felonies, where the victim is not one of the participants in the 
underlying offense. 

18 U.S.C. 1111 is the basic Federal homicide statute applicable 
within the special maritime and territorial jurisdiction of the United' 
States.s It follows the common law, defining murder as any killing 
with "malice aforethought," and dividing it into two degrees. First 
degree murder is : 

Every murder perpetrated by poison, lying in wait or any 
other kind of willful, deliberate, malicious, and premeditated 
killing; or committed in the perpetration of, or attempt to 
perpetrate, any arson, rape, burglary, or robbery; or per
petrated from a premeditated design unlawfully and mali
ciously to effect the death of any human being other than him 
who is killed •.•. 

All other murders are in the second degree. The penalty for first de
gree murder is death unless the jury qualifies its verdIct by addin~ 

• See generally fd. at 153-64. 
• rd. at 73-79. 
• See fd. at 79-82. 
8 See 18 U.S.C. 7. This does not Include the District of Columbia (Johnsl)n v. United 

States, 225 U.S 405 (1912)}. which has Its own homicide laws. See 22D •. C. Code 2401-
2405. • 

L-_____________________________ _ 
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there~ "without capital punishment," in which case life imprison
ment 1S mandatory.9 

Under 18 u.s.b. 1111, malice aforethought is an essential aspect 
of both first and second degree murder, but premeditation is en ele
ment only of first degree murder and is generally that which dis
tinguishes the two offenses.10 

18 U.S.C. 1111 explicitly adopts a doctrine similar to "transferred 
intent" for murder by defininO' as murder a killing "perpetrated from 
a premeditated design unlawfully and maliciously to effect the death 
of any human being other than h~m who i8.killed." (Emphasis added.) 
Thus, if a person who intends to kill A accidentally kills B, he would 
be guilty of murder under section 1111 irrespective of whether B's 
death was foreseeable (e.g., if B were standing, unknown to A, in 
another room and was killed by a shot that missed A}.l1 It should also 
be noted that under the felony-murder rule of this statute, a person who 
plays no role in a slaying may nevertheless be convicted of being an 
accomplice to murder, if, for example, with knowledge of the fact 
that the victim has been killed in the course of robbery, he acts as 
the willing driver of the getaway car.12 

In addition to 18 U.S.C. 1111, there are a number of more specific 
Federal enactments that punish homicide by incorporating the defini
tion of murder in 18 U.S.C. 1111. 

18 U.S.C. 1114 provides that whoever "kills" any person falling 
within enumerated categories of Federal public servants (including 
judges, law enforcement officers, and employees of any correctional 
or penal institution), while engaged in the performance of his of
ficial duties, shall be punished as provided in 18 U.S.C. 1111 and 
1112.13 The reference to punishment in effect renders applicable the 
substantive definitions of first and second degree murder in 18 U.S.C. 
1111.14 

18 U.S.C. 1116 (a) provides that whoever kills a "foreign official," 
"official guest," or "internationally protected person" shall be punished 
as set :forth in 18 U.S.C. 1111 and 1112, except that any such person 
who is found guilty of murder in the first degree shall be sentenced 
to imprisonment for life. 

The terms "foreign official," "official guest," "internationally pro
tected Eerson," and other terms used in the definitions of those terms 
(e.g., 'family," "foreign government," and "international organiza
tion") are defined in 18 U.S.C.1116 (b). 

18 U.S.C. 1153, the so-called Major Crimes Act, provides that any 
Indian who commits one of fourteen designated offenses (including 
murder and manslaughter) against another person in Indian country 
shall be subject to the same laws and penalties as all other persons 

"The death sentence has been held Invalid under Furman v. acorgia, 408 U.S. 238 (1972), 
In light of the Supreme Court's construction of the statute IlS Jellvlng the decision whether 
to Imp'ose the death penlllty to the jury's unbridled discretion. See United States v. Kaiser, 
545 F.2d 467 (5th >Clr. 1977) : Andrcs v. United Statcs, 333 U.,S. 740, 742-744 (194'8). 

10 See Beardslee v. United State/!, 387 F.2d 280, 290-292 (8th Cir. 1967). 
11 See Working Papers, pp. 132-133. 825. 
l.2·See Long v. United States, ,360 F.2d 829. 835 (D;C. Clr. 1966) : Working Papers, 

p. 826. 
13 18 U.,S.C. 1112 punishes manslaughtE'r committed In the special maritime and terri

torial jurisdiction of the United States and Is discussed In connection with the followlng 
sp.ctlon. 18 U.S.C. 1113 punishes attempted murder and manslaughter and Is carried forward 
by application of the generlll attempt provision under section 1001 of the proposed COlle. 

H See Shockley V. United States, 166 F.2d 704, 715 (9th Clr.), cert. denied, 334 U.S. 
850 (1948). 
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committing the above offenses within the exclusive jurisdiction of the 
United States. In effect, this too incorporates the provisions of 18 
U.S.C. 1111.15 

18 U.S.C. 1751 states that whoever, inter alia, "kills" the President 
of the United States, the President-elect, the Vice President, or, if 
there is no Vice President, the officer next in the order of succession 
to the Presidency, the Vice President-elect, or any individual who is 
acting as President under the laws and Constitution of the United 
States, shall be punished as provided in 18 U.S.C. 1111 and 1112. 

18 U.S.C. 351, enacted in 1971, is a parallel statute to section 1751 
providing coverage for members of Congress and members of Con
gress-elect. 

49 U.S.C. 1472(k), enacted in 1970, states that whoever, while 
aboard an aircraft within the special aircraft jurisdiction of .the 
United States, commits an act which, if committed within the special 
maritime and territorial jurisdiction of the United States, as defined 
in 18 U.S.C. 7, would be in violation of, inter alia, 18 u.s.n 1111 
and 1112, shall be punished as provided therein. 

In addition to the above statutes, there are a number of other Fed
eral enactments that provide increased penalties for homicides occur
ring in the course of other Federal offenses. These statutes can P" 
divIded into several broad categories: 

(i) Transportation in interstate, water., and air commerce 
18 U.S.C. 34. This section applies to destruction of aircraft, motor 

vehicles employed in interstate commerce, and their respective ter
minals and facilities. If death results from the commission of the 
offense the~penalty is increased to death or life imprisonment. 

18 U.S.C. 832(a). This section covers the transportation of ex
plosives and other dangerous materials on carriers of passengers in 
mterstate commerce. If death or bodily injury results, the penalty is 
increased to imprisonment for up to ten years. 

18 U.S.C. 833. This statute penalizes the failure to mark packages 
shipped in interstate commerce containing explosives and other dan
gerous articles. If death or bodily injury results, the penalty is aug
mented to a maximum of ten years' imprisonment. 

18 U.S.C. 834. This statute penalizes the violation of Interstate 
Commerce Commission regulations concerning transportation of ex
plosives and other dangerous articles. The sentence is up to ten years 
in prison if death or bodily injury results. . 

18 U.S.C. 837 (b): This section penalizes transporting explosives in 
interstate commerce with intent to destroy specified types of build
ings. The penalty is increased to life imprisonment if death results. 

18 U.S.C. 844(d). This statute punishes transporting explosives 
in inte~t';Lte commerce with intent to inju!e any person ~r destroy 
any bUIlding. If death results, the penalty IS death or life Imprison
ment. 

18 U.S.C. 844 (i). This statute provjdes, if death results, a maximum 
penalty of death or life imprisonment for the use of explosives to 

111 18 U.S.C. 1152 extends the general laws of the United States (Including 18 U.S.c. 
1111 and 1112) to offenses committed In Indian country by non·Indlans against IndlanR. 
But see New York elD rei. Ray v. Martin, 326 U.S. 496 (1946), holding that crimes by 110n. 
Indians against non·Indlans are not within the scope of 18 U.S.C, 1152 and hence must be 
proRccuted by the States. 
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damage facilities and property used in interstate commerce or in ac
tivities affecting interstate commerce. 

18 U.S.C. 1992. This section punishes wrecking trains, terminals, 
and facilities. If death results, the maximum sentence is death or life 
imprisonment. 

46 U.S.C. 170 (15). This statute punishes by up to ten years in pri
son the violatibn of regulations concerning the carrying of explosives 
on vessels, if death or bodily injury results. 

49 U.S.C. 1472(h). This statute punishes by up to ten years in 
prison the violation of regulations concerning the carrying of explo
sives on aircraft, if death or bodily injury results. 

There are no reported homicide prosecutions under the, preceding 
statutes. 

(ii) Use of mails 
18 U.S.C. 1716. This statute makes it an offense to use the mails to 

send to anyone explosives, poison, or other dangerous articles. The 
penalty is increased to death or life imprisonment if death results. 

(iii) Oimil rights , 
18 U.S.C. 245. Under this provision, if death results during an inter

ference with designated Federally protected activities, the penalty is 
increased to life imprisonment. 

42 U.S.C. 3631. Under this statute, if death results from injurmg or 
intimidating any person exercising rights under the Fair Housing 
Law, the penalty is increased to life Imprisonment. 

(iv) Other federal offenses 
18 U.S.C. 2113 ( e). This section punishes robbery and related offenses 

against a'Federally insured bank or financial institution. The penalty 
is increased to death or a minimum of ten years in prison if any vic
tim of the robbery is killed or kidnapped.16 

18 U.S.C. 844(f). This provision punishes the use of explosives to 
damage United States property. If death results from the acts, the 
offender is made subject to death or life imprisonment as provided in 
18 U.S.C. 34. , 
~. The Offense 

Subsection (a) of section 1601 provides that a person is guilty of an 
offense if (1) he engages in conduct by which he knowingly causes the 
death of another person, (2), he engages in conduct by which he causes 
the death of another person under circumstances in fact manifesting 
extreme indifference to human life, or (3) in fact, during the commis
sion of an offense described in sections 1101 (Treason), 1102 (Armed 
Rebellion or Insurrection), 1111 (Sabotage), 1121 (Espionage), 1313 
(Escape), 1601(a) (1) or (2) (Murder), 1611 (Maiming), Jl:l21 
(Kidnapping), 1622 (Aggravated Criminal Restraint), 1631 (i!.ir
craft Hijacking), 1641 (Rape), 1701 (Arson), 1711 (Burglary), or 
1721 (Robbery), that he commits either alone or with one or more 
other participants, he or another person engages in conduct that in fact 
causes the death of a person other than one of the participants in such 
underlying offense. 

The above formulation of the murder offenses basically follows the 
recommendation of the National Commission 17 and merges the offenses 

1. The death penalty. as provided for In 18 U.S.C. 2113(e). has been declared invalid. See 
Pope v. United State8, 392 U.S. 651 '(1968). 

11 See Final Report, § 1601. 

92-919 0 - 77 - pI, 1 - 34 
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of first and second degree murder. The line between first and 
second degree murder-originally created as a device t? l~t the 
application of the death penalty-has become blurred by JudicIal de
cision, princi~ally as a result of the tendency of courts to construe the 
element of 'premeditation," which formally distinguishes the two 
offenses under current law, as being pres.ent in first degree. ~urder if 
the design to kill preceded, however brIefly, the actual killmg.1s In 
addition, even if the test of premeditation were applied so as to dis
criminate more clearly between spur-,of-the-moment killings' and those 
that are planned, it seems evident that using that factor as a basis for 
differentIating between degrees of murder is unsatisfactory since some 
impulsive killings (e.g., the wanton shooting of a' stranger) are more 
heinous than certain types of premeditated' taking, of human life (e.g., 
the mercy killing of a loved one slowly dying of a painful and incur
able disease) .19 

The Committee has also eliminated the concept of "malice" or 
"malice aforethought" in murder. Although originally meaning some
thing similar to a deliberate and premeditated design to take hfe, the 
concept of "malice" developed over centuries of decisions to include an 
intent not only to kill but to inflict serious bodily harm.20

., As such, 
"malice" today is a rather amorphous requirement best replaced, as 
it has been in many contemporal:y State penal codes, by a more'modern 
and precise culpability scheme. 

The Committee's use of the term "person" to refer to the victim of 
a murder offense is also significant. "Person" is defined in section 111 
to mean, in this context, an "individual." 21 "Individual" is defined in 
section 111 to mean a "human being who has been born and who has 
not died." By this definitional device, therefore, the proposed Code 
adopts the common law doctrine that there is no murder or homicide 
unless the deceased had been born alive.22 

Paragraph (1) sets forth the basic murder offense. The conduct 
element consists ofengaging in any conduct. Since no culpability stand
ard is specifically designated, the applicable state of mind that must 
be proved is at least "knowing," i.e., that the offender· was aware of 
the nature of his actions.23 

The element that the conduct causes the death of another person is 
a result of conduct. The culpability level for this element is specifically 
se~ at "knowing," thus requiring proof that the offender was con
SCIOUS of or believed that his conduct was substantially certain to cause 
the person'sdeath.24 

In paragraph (2) the conduct also consists of engaging in any con
uuct. Since no c.ulpability standard is s~ecifically set fo~th, the appli
cable state of mmd that must be shown IS at least "knowmg," i.e., that 
the actor was aware of the nature of his behavior.25 

18 See W!>rklng Papers, p. 823. 
9. 1;9~~e) :worldng Papers, p. 824; cf. Model Penal Code, Comment, p. 68 (Tent. Dratt No. 

"" See Working Papers. pp. 824-825 ; Perkins, supra, note 4 at 35-36 
11 "Person" Is defined generaly to mean an Indl'l'1dual or an "org8nfzatlon'" however 

the latter is specifically excepted from the definition when "person" Is used as here to ~p.fef 
to the victim of a crime Involving '.leath or bodlly injury. " -

.. See Final Report) § 1601, Comment, p. 174; Perkins supra, note 4 at 29-30 

.. See sections 303\b) (1) and 302(b) (1), The New York City Bar Assoclatlonis Special 
Committee on the Proposed New Federal Criminal Code found It "appropriate to include 
knowing homicide under Murder." Hearings. p. 7745 • 

.. See section 302(b) (3). 
OG See sections 303(b) (1) and 302(b) (1). 
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The element that the conduct c~uses the death of another person is 
a result of conduct. Since no culpability level is specifically designated, 
the applicable state of mind that must be proved is, at a minimum, 
"reckless," i.e., that the offender was aware of but disregarded the 
risk that the death of another person might ensue, and tlie risk was 
such that its disregard constituted a gross deviation from the standard 
of care that a reasonable person would have exercised in the circum
stances.26 

'1'he element that the conduct is performed under. circumstances 
manifesting extreme indifference to human life, which distinguishes 
this offense from manslaughter as set forth in section 1602(a) (1), is 
an existing circumstance. However, since it'is preceded by the phrase 
"in fact," no state of mind need be proved as to this e]ementP 

Proof of an intent to kill, such as by firing a weapon at an individ
ual, will clearly be sufficient to evidence an actor's extreme indiffer
ence to human iife.28 

Paragraph (3) carries forward, in modified form, the doctrine of 
felony-murder. 29 It is derived from New York law,30 which in turn was 
followed by the National Commission. The National Commission, how
ever, combined in one subsection the definition of the felony-murder 
offense and the affirmative defense that mitigates it. The Committee 
has instead separated these provisions so that the offense is defined 
here in paragraph (3) and the affirmative defense that applies to it is 
set forth in subsection (c). . 

At common law the "malice" necessary for murder could be found 
from the fictional intent to kill deemed implicit in the fact that the 
offender was engaged in robbery, rape, burglary, arson, or other com
mon law felony. Since the common law felonies were themselves sub
ject to capital punishment, the impact of the felony-murder rule was 
slight. With modern distinctions III penalties, however, the rule has 
permitted more severe sentences for certain unintended and even acci
dental killings in the course of crimes which themselves entailed con
sjderable risk of physical violence.51 

The doctrine has become somewhat controversial in recent years. 
Some have argued that it should be abolished on the ground that to 
punish the perpetrator, e.g.; of a robbery, for an unforeseeable death 
occurring in its commission, perhaps even involving a confederate, is 
wholly arbitrary.82 Others favor retention of the doctrine on the 
ground that it serves an important public interest by deterring crimi
nals from carrying weapons during the commission of felonies and 
thereby preventing serious injuries to innocent victims. 

The Committee, like the National Commission, has taken a middle 
position. Under paragraph (3) herein, the common law doctrine will 

.,. See sections 303(b) (3) and 302(c) (2). 
'" See section 303(a) (1). 
28 It Is also Intended that Buch Indifference be deemed manifested by such acts as set· 

tlng a building on fire without ascertaining whether there were any occupants or by shoot
InA' Into a structure In which It was apparent that persons could be present. 

29 This doctrine exists both In common law and in current Federal stututes. It Is 
c1eurly constltutionul. See, e.g., We8tben'Y v. Mullaney, 406 F. Supp. 407, 417, n. 11 
(D.lIIe. 1976), and cuses therein cited. . . 

ro See McKinney's N.Y. Penal Law, § 125.2ti (1971). 
111 See Working Papers, p. 825 • 
.. See Working Papers, pp. 825-826; some State codes have abolished the rule or 

severely limited Its application. See. e.g., Ky. Rev. Stat. ~ 434 A.I-020 (1974) ; Wis. Stat. 
Ann. § 940.1 (1974); Colo. Rev; Stat. § 40-3-102 (1971); Mlnn .Stat. Ann. I fl09.1811 
(1963) ; Or~. Rev. Stat. § 163.115 (c) (1953). 



Section 1601. 520 

be retained in part, but its application will be limited to a relatively 
few enumerated felonies not involving victims who are participants 
in the offense,S3 and even in these circumstances, the inherent harsh
ness of the rule will be tempered by the existence of an affirmative de
fense where the victim's death was not reasonably foreseeable. By con
trast, present Federal law under 18 U.S.C. 111fholds all accomplices 
liable for felony-murder, irrespective of whether the death of the vic
tim was foreseeable, and apparently includes liability for the killing 
of a fellow participant in the offense. However, the statute is narrower 
than the present proposal in listing only arson, rape, burglary, or rob
bery as the underlying offenses that will support an application of the 
felony-murder concept.S4 To the offenses presently contained in 18 
U.S.C. 1111 the Committee has added ten others 85 considered to pose 
an equivalent if not greater danger of death to innocent persons. 

The conduct in paragraph (3) consists of two distinct elements. 
The first is that the defendant "commits" one or more of the fourteen 
offenses there enumerated, acting either alone or with one or more 
participants. It should be noted, in discussing this element, that the 
concept of committing an offense specifically includes the attempted 
commission of the offense, the consummation of the offense, and any 
immediate flight from the commission of the offense.s6 

The second conduct element relates to how the victim's death is 
caused. Like the conduct in paragraphs (1) and (2), it consists of the 
defendant or any other person engaging in any conduct which causes 
the death of a person other than a participant in the underlying 
offense (e.g., the defendant brandishing a weapon or making a verbal 
threat in the course of a robbery which causes the victim to have a 
stroke and die, or a law enforcement officer shooting at the defendant 
as he flees and accidentally killing an innocent bystander).31 Since no 
culpability standard is specifically prescribed, the applicable state of 
mind that must be shown, is, at a minimum, "knowing," i.e., that the 
person performing the conduct was a ware of the nature of his actions.38 

The element that the conduct cause the death of a person other than 
one of the participants in the underlying offense is a result of conduct; 
and the element that it occurs "during the commission" of one of the 
offenses enumerated in t.his paragraph is an existing circumstance. 
Since each of these elements is preceded by the phrase "in fact," no 
state of mind need be established with respect to them.89 

3. Defense 
Subsection (b) provides that it is a defense to a prosecution lmder 

subsection (a) (1) that the death was caused under circumstances, for 

.. See Working Papers, p. 827. 
M,See Working Papers, Pp. 826-827. 
3G l:e., treason, armed rebellion 0t: insurrection. sabotage, espionage, escape. murder. 

malmmg, kidnapping, aggravated crIminal restraint, and aircraft hijacking. The New 
York City Bar Association's Special Committee speCifically encouraged the inclusion of 
aircraft hijacking in this list. Hearings, p. 7746. 

"" See the defigition of "commission of an offense" and its variants In section 111. 
'" The Nationa'i Commission restricted lIablllty to cases where the death was directly 

caused by the defendant or a participant in the underlying offense. There seemed no reason, 
however, not to include instances where the death is brought about by an innocent party, 
given that lack of foreseeablllty of the result renders the defendant immune from convic. 
tion for mnrder. In Bome instances the offense may be so fraught with risk of' death (e.g. 
attempted sabotage of a heavily guarded warship) at the hands of a non-participant thai 
a risk of death to an innocent victim by third party Is a foreseeable consequence of the 
criminal ventnre. 

3B See sections 303 (b) (1) and 302(b) (1) • 
.. See section 303(a)(2). 
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which the defendant was not responsible, that (1) caused the defenda~t 
to lose his self-control, and (2) that would be hkely to cause an ordI
nary persoil to lose his self-control to at least the same extent. 

As will be seen in connection with the following section, the offense 
of manslaughter under section 1602 (a) (2) is defined as conduct 
amounting to murder unde,:, se~tion 1601(a) (1) exc~pt for the ~xist
ence of circumstances constltutmg the defense that IS here provIded. 
This defense thus distinguishes murder from manslaughter un?:er 
the proposed Code. It reTies, in effect, on the common law doctrme 
of adequate provocation to reduce the level of homicide from 
murder to manslaughter where the accused acted knowingly to cause 
another's death but did so because of a loss of self-control induced by 
the surrounding circumstances, for which he was not responsible. The 
defense is not made available, however, where the defendant was a 
person of unusual irascibility or sensitivity to provocation. Rather, 
the reasonableness of his loss of control is an implicit elem:ent of the 
defense and is tested by the standard, set forth in subparagraph (2), 
of whether an ordinary person would haye reacted to the circum
stances so as to lose his control to at least the same degree. It is im
portant to note that such a passionate reaction 40 may be directed 
against an innocent party and is not limited to retaliation against the 
provoker.41 Indeed, an attack upon a third party would arguably be a 
strong indication that the accused actually lost his sel£-control!2 

The Committee intends that the question of what constitutes ade
quate provocation in the context of this defense be determined by the 
finder of the facts on the basis of an evaluation of all the circumstances 
without encumbrance by artificial doctrines, invoked in the past by 
some courts, such as, that words alone may never be sufficient provoca
tion to reduce murder to manslaughter.43 

Once the defense is sufficiently raised, the government will bear the . 
burden of disproving it beyond a reasonable doubt. Although the 
questions whether the defendant lost his self-control and why are 
o.ften peculiarly within his knowledge so as to make it difficult at 
tlmes for the government to negative an assertion of this defense 
beyond a reasonable doubt, the Committee considers that making the 
defense "affirmative" would, although not unconstitutional,44 tend to 
place an undue .strain on the defendant's right to testify, in view of 
the fact that eVIdence establishing the defense to murder in this sec
tion may substantially -contribute to a finding of a guilt under section 
1602 (Manslaughter). ' 

4. A:ffirmatwe Defense 
Subsection (c) provides that it is an affirmative defense to a 

prosecution under subsection (a) (3) that the death was a reasonably 
foreseeable consequence of neither the. underlying offense nor the par-

'" The reac'tion is not Umited to rage or anger and may include other passionate states 
of mind such as fear or terror. See Stevenson v. United States, 162 U.S. 313, 320 (1896) . 

... See Working Papers, pp. 828-829. . ' 

.. See O'Regan, Indirect Provocation and Mi8directed Retaliation, 1968 Crim. L. Rev. 
31.9,323 . 

.. E.g., Allen v. United States, 164 U.S. 492, 497 (1896) ; United States v. Lewis, 111 F. 
630 (w.n. TeA. 1901) ; see also Perkins supra note 4, at 54-69. That the "mere words" doc
trine is of dubioUB merit is indicated, among other things, by an exception that has been 
carved out for so·called "informational" words (e.g .• that the declarant just raped the 
defendant's daughter), as opposed to "Insulting" words. See Perkins, supra, at 62. 

"See Patterson v. New York, -U.S. - (1977). 
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ticular circumstances under which the underlying offense was com
mitted. 

This provision is designed to mollify the traditional effect of the 
felony-murder rule by removing liability for a death caused in the 
course of committing a felony (of the enumerated kinds) where the 
death was not reasonably foreseeable. In the opinion of the Committee, 
where the death is shown not to have been reasonably foreseeable, the 
wrongfulness of the defendant's conduct in participating in a felony 
and to that extent causing the ensuing death is not sufficient to justify 
liability for homicide. In this respect, the affirmative defense here pro
posed will place the law of felony-murder on a. somewhat comparable 
basis with present principles regarding liability in conspiracy for the 
acts of a co-conspirator, where the doctrine has always reqUIred that 
the act be a reasonably foreseeable consequence of the unlawful agree
ment.4S Unlike in conspiracy, however, where the sole focus is on the 
defendant's liability for the acts of his co-participants, the affirmative 
defense afforded here to murder is available even if the defendant 
himself, rather than an accomplice, caused the death.~6 . 

The defense suggested by the National Commission (which was 
drawn almost verbatim from New York law) focused in part on the 
defendant's reasonable belief that no other participant was armed or 
intended to engage in conduct likely to result in death or serious 
bodily injury.41 The Committee, however, has drafted the defense. so 
that it concentrates on the objective foreseeability of the 9.eath 
resulting from the manner in which the offense was committed. The 
Committee's proposed defense is therefore directed only to the rela
tively bizarre instance where the causal connection between the offense 
and the death is attenuated. 

The defense is made "affirmative," thus requiring the defendant to 
bear the burden of proving all of the elements thereof by a preponder
ance of the evidence.48 Tliis conforms to the recommendations of the 
National Commission and to the New York law.49 The Committee con
sidered it proper to place upon the accused, in a case where a death 
has resulted from his participation in a felony, the burden of estab
lishing that the. death was not a reasonably foreseeable consequence 
of his conduct. 
S. Jurisdiction 

There i8 Federal jurisdiction over an offense described in this sec
tion in four basic circumstances. The first is if the offense is committed 
within the special jurisdiction of the United States. The special juris
diction is defined in section 203 and includes the special maritime, 
special territorial, and special aircraft jurisdictions. These in turn are 
defined in terms virtually identical to 18 U.S.C. '7 and 49 U.S.C. 
1301 (32), which represent the current jurisdictional extent of the mur
der offenses described in 18 U.S.C. 1111 and 49 U.S.C. 1472(k) . 

.. See Pinkertolt v. United 8tateil, 328 U.S. 640, 647-648 (1946). The so-caJled "Pinker
ton" rule Is carried forward in the proposed Code in section 401(b) . 

.. However, as a practical matter, it seems clear that the defense wllI be Invoked most 
often with respect to a death brougHt about by another person during the commission of 
the crime . 

.. See Final Report, §l601 (e). 
'8 See the definition of "affirmative defense" In section 111. Shifting the burden of 

proof to the defendant in this context is constitutional. Patterson v. New York, supra 
note 44, at n. 15. 

,. See Final Report § 1601; the use of the affirmative defense approach was endorsed by 
the New York City Bar Association's Special Committee on the Proposed New Federal 
Criminal Code. Hearings, p. 7746. 
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The second circumstance exists if the offense is committed against: 
(A) a United States official; (B) a Federal public servant who is en
~aged in the p~rformance of his official duties and who ~s a judg~, a 
Juror, 11 law enforcement officer,50 an employee of an offiCIal detentIOn 
facility, an employee of the United states Probation System or a 
person designated for coverage under this section in regulations 
issued by the Attorney General; (C) a foreign dignitary, or a 
member of his immediate family, who is in the United States; 
CD) a foreign official who is in the United States on official business, 
or a member o:E his immediate family who is in the United States in 
connection 'with the visit of such official, (E) an official guest of the 
United States, or (F) an internationally protected person. 

The term "United States official" used in subparagraph (A) is de
fined in section 111 to mean a 'Federal public servant who is the Presi
dent, the President-elect, the Vice President, the Vice President-elect, 
a Member of Congress, a member Of Congress-elect,a Justice of the 
Supreme Court, or a member of the executive branch who is the head 
of a department listed in section 101 of title 5, United States Code. 
This definition embraces the categories of persons for whom Federal 
homicide coverage exists under 18 U.S.C. 351 and 1751. To such exist
ing coverage the Committee has added Supreme Court Justices and 
members of the cabinet, since these officials are also properly within 
the scope of Federal protection against murder. 

Subparagraph (B) is a moderate extension of the present scope of 
18 U.S.C. 1114. The terms "judge," "juror," "law enforcement officer," 
and "official detention" are defined in section 111. To provide 
a workable mechanism for extending Federal murder protection to 
miscellaneous additional classes of persons whose occupational re
sponsibilities may place them in positions of danger-and for keeping 
such coverage current with changing needs-the Committee has pro
vided that the Attorney General may designate other classes of per
sons for such coverage in regulations.51 It should be noted that all 
categories of persons included in subparagraph (B) are covered only 
if the killing occurs while they are engaged in the performance of 
their official duties. 52 

Subparagraphs (C), (D), (E), and (F) together carry forward the 
jurisdictional reach of 18 U.S.C. 1116. The terms "foreign official," 
"foreign dignitary," "internationally protected person," "official guest 
of the United States," and "immediate family" are defined in section 
111 and have virtually the identical meaning as the comparable terms 
defined in 18 U.S.C. 1116 (b). 

The third circumstance occurs if the offense is committed by trans
mitting through the United States mail a dangerous weapon.53 This 
carries forward the jurisdictional reach of 18 U.S.C. 1'716. The term 
"dangerous weapon" is defined in section 111 and includes an explosive 
and a destructive device. 

,.0 See United State8 V. Reirl, 517 .F~2d 953. 960-964 (2d Cir 1975). 
51 See also section 1611 (c)(2) (B) (l\Iaiming). Categories of'persons covered by present 

18, U.S.C. 1114 illustrate the types of jobs contemplated for protection under regullltions. 
52 If such a person is killed while engaged in personlll mlltters, and the killing occurs 

tn retaliation for an official action taken by such person or because of such person's statuB 
as a public servant, coverage under section 1601 would exist by virtue of the nnclllary 
jurisdiction provision in subsection (d) (4) which permits prosecution of II murder occur
ring in the course of an offense under section 1358 (Retaliating against n Public Servant). 

6., This bnsis for Federal jurisdiction wns incorporated nt the suggestion oJ; the New York 
City Bnr Associntion's Special Committee. Henrlngs, p. 7747. 
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The fourth circumstance exists if the offense occurs during the com
mission 54 of one or more enumerated offenses. This represents an apJ?li
cation of the concept of ancillary j.urisdiction di.scussed. i~l cOl1:nectIOn 
with chapter 2. Instead of adoptmg the techmque utllIzed m hap
hazard fashion in current law of increasing the penalty for a death 
occurring in the courSe of certain Federal offenses (e.g., bank robbery 
under 18 U.S.C. 2113), the offense of murder occurring in such cb'
cumstances is made subject to Federal prosecution as a sepa,rate offense. 
This has the advantage of, among other things, permitting more 
rational gradjng of offenses and imposition of sentences. It also enables 
an offender to be tried and punished for his entire course of conduct 
rather than for only the underlying offense. The twenty-seven offenses 
enumerated in this paragraph as n.ffording a basis for the assertion of 
ancilla;ry jurisdiction are identical to those contained in .section 1611 
(Maiming) and were selected because of the likelihood of a murder 
being perpetrated in the course of their commission. The fact of com
mittin~ one or more of the enumerated offenses (e.g., interfering with 
civill'lghts, kidnapping, or sabotage) is deemed to provide a sufficient 
Federal nexus and interest for Federal jurisdiction to be asserted over 
any concomitant murder offense.55 

In addition, it should be noted that by operation of sections 201 (b) 
(1) (B) and 204, extraterritorial jurisdiction exists as to a number of 
the foregoing situations (e.g., where the victim is a United Stah~s 
official or a Federal public servant outside the United States for the 
purpose of performing his official duties (section 204(a) (1), (2», or 
is an internationally protected person (section 204 (j) ). See also sec
tion204(h) and (i). 
6. Grading 

An offense under this section is graded as a Class A felony, carrying 
a maximum life sentence. 

SEOTION 1602, MANSLAUGHTER 
t. In General 

This section defines the offenses of manslaughter, which currently 
exist in Federal law in two degrees: voluntary and involuntary. The 
offense of voluntary manslaughter is defined by reference to the defini
tion of murder in section 1601(a) (1), when committed under circum
stances under which the defense of loss of self-control, set forth in 
section 1601 (b), applies. Thus, the current doctrine of adequate 
"provocation" (explained in connection with the preceding section) 
has been expanded to eliminate various judicially created restrictions 
on what may cause provocation. In addition, the somewhat misleading 
concept of "passion" in existing manslaughter law has been replaced 
by terminology, believed to be more accurate, describing a loss of 
"self-control. " 

As to involuntary manslaughter, the most significant change from 
existing law is the division of the offense into two categories. The one 
in this section, which requires a "reckless" state of mind with respect 
to the result that death may be caused by the defendant's conduct, is 

G4 See the definition of "co/llmission of an offense" in section 111. 
"" This conclusion was 8ullported by the New York City Bar Association's Special Com

mittee. Hearings, p. 7747. 
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punished to the same degree as voluntary manslaughter. It is distin
guished from murder as defined in section 1601 (a) (2) by the lack of 
a requirement that the defendant's actions be found to have manifested 
"extreme indifference to human life." The other category of man
slaughter is defined as negligent homicide in section 1603 and requires 
only a "negligent" state of mind as to the result that death of another 
person may occur from the offender's conduct. 

The basic divisions of the manslaughter offense are derived from 
the recommendations of the National Commission.5G 

fd. Present Federal Law 
The basic Federal manslaughter statute is 18 U.S.C. 1112, which in 

its format parallels 18 U.S.C. 1111. The section provides that man
slaughter is the-

unlawful killing of a human being without malice. It is of two. 
kinds: 

Voluntary-Upon a sudden quarrel or heat of passion; 
Involuntary-In the commission of an unlawful act not 

amounting to a felony, or in the commission in an unlawful 
manner, or without due caution and circumspection, of a 
lawful act which might produce death. 

The section punishes whoever, within the special maritime and terri
torial jurisdiction of the United States, commits vohmtary man
slaughter by up to ten years in prison. Involuntary manslaughter is 
subject to a maximum prison term of three years. 

In contrast to murder as defined in 18 U.S.C. 1111, voluntary man
slaughter has been held to require neither premeditation nor malice.57 

As at common law, it is an intentional killing committed while in a 
sudden heat of passion due to adequate provocation. 58 

"With respect to involuntary mCLllslaughter, 18 U.S.C. 1112 appears 
on its face to adopt the common law misdemeanor-manslaughter rule, 
analogous to the felony-murder rule, according to which any killing 
in the course of an unlawful act is manslaughter.59 However, in 
United States v. Pardee,GO the court held that a conviction could not 
be had for involuntary manslaughter resulting from the violation of 
a traffic regulation (in which the defendant turned his automobile to 
the north while in the southbound roadway), unless the jury found 
that the act of wrong-way driving was the result of more than simple 
negligence, that it amounted to wanton or reckless disregard for human 
life, and that it included an awareness of the risks of the peril caused 
to others by his conduct.G1 

A number of other Federal statutes of more limited jurisdictional 
scope incorporate the substantive definition of manslaughter in 18 
U.S.C. 1112. Most of these statutes also assimilate the definition of the 
Federal murder statute, 18 U.S.C. 1111, and accordingly have been 
referred to in connection with the preceding section. These provisions 
include: 18 U.S.C.1114 (killing of Federal public servants); 18 U.S.C. 

56 See Finnl Report, ~ 1602. 
57 See Beanlslee v. United States, supra note 10. 
'" See Wakaksan v. United Sta.tes, 367 F.2d 639 (8th Cir. 1966) ; Perkins, 8upra note 4, 

nt 51-70. 
5n See Working Papers. p. 830; Perkins. 8upra note 4, at 73-77. 
00368 F.2d 368 (4th Clr. 1966). 
otId. at 373-'374. See also United States v. Eiscamilla, 467 F.2d 341 (4th Clr. 1972). 
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1116 (killing of a foreign official, official guest) ; 18 U.S.C. 1152 ane1 
1153 (killing of an Indian by a non-Indian in Indian country and 
killing of any person by an Indian in such place) ; 18 U.S.C. 1'751 and 
351 (killing of the President, a person in immediate line of succession 
to the PreSIdency, or a member or member-elect of Congress) ; and 49 
U.S.C. 1472 (k) (killin~ of any person within the special aircraft juris
diction of the 'United >::itates) . In addition to the foregoing, 18 U.S.O. 
1115 punishes by up to ten years in prison every captain, engineer, 
pilot, or employee on any vessel "by whose misconduct, negligence, or 
inattention to his duties on such vessel the life of any person is 
destroyed." The statute, which appears to involve a. type of misde
meanor-manslaughter offense, 1S seldom utilized today. The last re
ported case involved u collision c!ll1sing death between a cnbin cruiser 
and a speedboat operating without lights on Lake St. Olair in 1952.02 

3. The Offense 
Subsection (a) provides that a person is guilty of an offense if (1) 

he engages in conduct by which he causes the death of another person, 
or (2) he engages in conduct by wllich he knowingly causes the death 
of another person under circumstances that would constitute an offense 
under section 1601 (a) (1) except for the existence of circumstances 
in fact constituting a defense under section 1601 (b) . 

Paragraph (1) is a lesser included offense of murder under section 
1601 (a) (2), which requires in addition that the conduct occur under 
circumstances manifesting extreme indifference to human life. The 
conduct in this offense consists of engaging in any conduct. Since 
no cu1pability standard is sped£ically set forth in this para
graph, the applicable state of mind that must be proved is at 
leas~ "knowing," i.e., that the offender was aware of the nature of 
his actions.G3 The element that the conduct caused the death of another 
person 64 is a result of conduct. Since no culpability level is specifically 
prescribed, the applicable state of mind to be shown is, at a minimum, 
"reckless," i.e., that the offender was aware of but disregarded the risk 
that such a death might ensure.65 The misdemeanor-manslaughter rule, 
rejected under e)..isting Federal law GS has been abandoned. This is in 
accordance with the recommendation of the National Oommission,c· 
as well as the views of legal commentators. As stated by Perkins in his 
treatise on Oriminal Law: 68 

The misdemeanor-manslaughter rule may result in an un
reasonably extreme extension of liability. If one has unlaw
fully applied force to the person of another, he should be 
convicted of battery, but if death has resulted so unexpectedly 
that no reasonable person would have foreseen it, the homi
cide should be excused. 

Paragraph (2) is a lesser included offense of murder under section 
1601 (a) (1). The elements of the offense are the same as under that 

"" See Hoopellgarncl' V. United ,states, 270 F.2d 465 (6th Clr. 1959). 
"" See sections '303 (b) (1) and 302(c) (1) • 
... The term "person" is defined in section 111 and was discussed in relation to section 

160l. 
""SeE) sections 303(b) (3) and 302(c)(2), 
co See Ullitcfl States v. Pa/'dee, 8upra note 60. 
w. See Final Report, § 1602. Comment, p. 175; Working Papers, p. 830. 
M See Perkins; 8upra note 4, at 78-79. 
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section, when considered with the defense of loss of self-control con
tained in section 1601 (b). Accordingly, the discussion of those provi
sions shou1d be consulted here. Unlike the offense in paragraph (1) 
of this subsection, the cnlpability here with respect to the result of 
death is set at "knmdngJy," thus requiring proof that the offender was 
conscious of or belieyed (if indeed he did not intend) that the death 
of the victim was substantially certain to result from his actions.G9 

The offense is reduced in severity from murder, ho,Yever,.because of 
the further requirement that it occur under circumstances, for which 
the defendant was not responsible, that caused him to lose his self
control and that would have caused an ordinary person to lose his self
control to at least the same extent. This formulation of the traditional 
"heat of passion" test has been discussed above. 

The elements in this offense that the circumstances would constitute 
an offense under section 1601 (a) (1), except for the existence of cir
cumstances in fact constituting a defense under section 1601 (b) are 
existing circumstances. However, by the operation of sections 303 ( a) 
(1) and (d) (1) of the proposed Code, no mental st~.te need be proved 
as to these elements. 
4. Jurisdiction 

There is Federal jurisdiction over an offense in this section if a 
circumstance described in section 1601 (e) exists or has occurred. The 
jurisdictional provisions of section 1601(e) have been explained in 
detail in connection with the previous section and that discussion is 
incorporated here. 
5. Grading 

An offense described in this section is graded as a Class C felony 
(up to twelve years in prison). This represents an increase over the 
ten-year maximum for volt,mtary manslaughter under 18 U.S.C. 1112, 
but the Committee considered that the next lower classification (i.e., 
Class D, carrying a maximum six-year prison sentence) was too 10w.70 

Unlike current Federal Jaw, which in many instances increases the 
penalty i£ certain victims (e.g., the President) are killed, the Com
mittee has graded the offenses of homicide uniformly and without 
regard to the identity or status of the victim. Where the victim is n 
Federal public servant, the homicide may well impinge upon other 
Federal interests and constitute additional crimes for which the 
offender is liable (e.g., section 1302 (Obstructing a Government Func-

. tion by Physical Interference». . 

SECTION 1003. :-fEGLIGE:-fT HOMICIDE 

I. In General and Present Federal Law 
This section in essence brings forward the conduct embraced in 

18 U.S.C. 1112 under the phrase "without due caution and circum
spection." 71 As noted in connection with the discussion of that statute 
in the preceding section, although the language snggests a tort liability 

•• See section 302(b) (3). . 
-.. Compare Final Report, § 1'602, which graded the offense as a Class B felony. carrying a 

maximum fifteen-year period of imprisonment under the Commission's sentencing scheme. 
Final Report, § R201.. . 

71 sOlll'~ 'lther. more specific Federal statutes that would be carried forward, at least in 
part, oy Wis section are mentioned in the National Commission's Working Papers, p. 830. 
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standard of negligence, it has been interpreted to require gross negli
gence involving a wanton or reckless disregard of human life.72 A 
similar culpability standard, clearly distinct from tort liability con
cepts of negligence, is required under this section, thus following cur
rent law. The formulation in this section is derived almost verbatim 
from the recommendations of the National Commission, and the in
clusion of such a general negligent homicide offense (as opposed to 
a provision limited to vehicular homicide) is consistent with the law 
in several States as well as the suggestion of the Model Penal Code.73 

2. The Offense 
Subsection (a) of section 1603 provides that a person is guilty of 

an offense if he engages in conduct by which he "negligently causes the 
death of another person." 

The conduct in this offense consists of engaging in any conduct. 
Since no culpability standard is specifically set forth, the applicable 
state of mind that must be proved is at least "knowing," i.e., that the 
offender was aware of the nature of his actions. 74 

The element that the death of another person is caused is a result 
of conduct. The culpability level is designated as "negligently," thus 
requiring proof that the offender ought to have been aware of a risk 
that th~ result would occur, and the risk must have been of such a 
nature that the failure to perceive it was a gross deviation from the 
standard of care that a reasonable person would have exercised in the 
circumstances.75 

This culpability standard retains the requirement of current law 
that the type of negligence that will suffice for homicide liability is 
only gross negligence. The standard in this section differs from that 
(i.e., recklessness) in section 1602, punishing manslaughter, by reason 
of the fact that in ordl~r to show recklessness, the prosecution must 
show that the offender was aware of, yet disregarded, t11e risk of 
death to another person, whereas here the offender only need be shown 
not to have perceived the risk.76 

Even though, under this section, considerably more than the neg
ligence required for civil liability must be established; the Committee 
has not chosen to generalize from this offense and impose· penal sanc
tions for injuries less severe than death resulting from negligence: 
As under current law, a victim's remedy for bodily injury caused by 
the "negligent" 77 operation of a vehicle will lie under the civillaw.'TB 
3. Jurisdiotion 

There is Federal jurisdiction over an offense in this section if a cir
cumstance described in section 1601 (e) exists or has occurred. The 
jurisdictional provisions in section 1601 (e) have been discussed in 
connection with that section and that discussion should be consulted 
here. 

72 See United States v. Pardee, sl~pra note 60. 
73 See Perkins, supra note 4, at 79-82. 
71 See sections B03(b) (1) and 302(b) (1) . 
.,. See section 302(d) (2). 
76 il. similar distinction between negligence and recklessness was drawn by the National 

Commission. See Final Report. ~ 302. 
77 I.e .. as defined In section B02(d) (2). 
7S It should be noted that there can be no attempt to commit negligent llomicide 

since the crime of attempt under section 1001 requires that the conduct evince an "intent 
that the crime be completed"-a standard loglcnlly Incompatible with nn offense involv
ing failure to perceive a risk. 
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i. Grading 

Section 1603. 
Section 1611. 

An offense under this section is graded as a Class D felony (up to 
six: years in prison). Although tlns represents an increase from the 
three-year maximum for inyoluntary manslaughter under 18 U.S.C. 
1112. other Federal statutes punishing negligent homicide provide for 
a ten-year maximum sentence.7D The six-year penalty is thus within 
the present punishment range for this offense and creates a rational 
distinction in grading when compared with manslaughter, which is 
graded as a Class C felony.80 

SUBCHAPTER B.-AsSAULT OFFENSES 

(SECTIONS 1611-1(18) 

The offenses included within this subchapter are: Maiming (1611) ; 
Aggravated Battery (1612) ; Battery (1613) ; Menacing (1614) ; Ter
rorizing (1615) ; Communicating a Threat (1616) ; and Reckless En
dangerment (1617). Section 1618 contains a general definition and a 
defense applicable to certain of the offenses in this subchapter. 

These offenses, with the exception of reckless endangerment, which 
has no common law precursor, are all codifications of the common law 
crimes of assault and battery which currently appear jn numerous 
statutes throughout the United States Code.1 At common law, actually 
striking or unlawfully touching another person was necessary to con· 
stitute a "battery." An attempt to commit the "battery" was deemed 
an "assault." Howeyer, "assault" under Federal law has traditjonally 
included not only an attempt. to inflict corporal injury on another by 
force but also "puttjng another in apprehension of harm whether or 
not the actor intends to inflict or is capable of inflicting that harm." 2 

Thus if one points a gun at another he has committed an assault: 
whether or not the gun was loaded. When he "'olmds the other person 
or strikes him with the gun, he has committed a battery. The first three 
sections of this subchapter deal with common law "battery" offenses. 
The next three sections involve "assaults." The seventh section, dealing 
with reckless endangerment, although related, fal1s in neither category 
and represents a substantially novel offense in Federal law. 

The most noticeable feature of this subchapter is that the sections 
primarily focus on the nature of the actual injury caused or threatened 
rather than on the defendant's intent (except in the communicating a 

7. See Working Papers. P. 830. 
M By contrast 18 U:S.C. 1112 penalizes involuntary manslaughter and negligent homi

cide Identically. 
1 The followlUlr sectlons-17 U.S.C. 60. 86; 18 U.S.C. 32. 33. 111":114. 241. 245, 372. 

593, 594. 837. 913. 115:1. 1501. 1503, ]505. 1509. 1655. 1751, 1859, 1860. 1951. 1952. 
111!!1.. 1!Hl2. 2113. 2116. 21111. 2193. 2274. 2275; 46 H.S.C. 701; and 49 U.S.C. 1472-al1 
contain assault-type provisions which will be consolidated, in part or in whole, into the 
seven secti'ons contained herein. See Working Papers. pp. 839-840. 

• Ladner Y. UlIitec/ State8, 358 U.S. 169, 177 (1958); see also Guarro v. United statea, 
237 F.2d 578, 580 (D.C. Cir. 1956). 
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threat and reckless endangerment sections) or the office of the victim.3 

For example, in section 1615 a person is guilty of terrorizing if he com
municates a threat and "thereby causes any person to be in sustained 
fear ... " (Emphasis added.) Merely communicating a threat with in
tent to cause another person to be in fear would not be an offense 
under this section. By directing the assault provisions toward results, 
the prosecution is given the added burden in many cases of proving, 
within relatively broad categories, the extent of injury caused to, or 
the state of mind of, the victim. However, since it is injuries, both 
physical and mental, to victims which this subchapter seeks to pro
scribe, such a burden seems reasonable and indeed is consistent with 
t1Ie thrust of the provisions. 

Because of thIS subchapter's emphasis on results, the fact that the 
defendant possessed a dangerous weapon during, for ex:!mple, the com
mission of an assault does not increase the penalties or sbriousness of 
the assault charged "ithin this subchapter.4 Rather such use of a 
weapon would be conduct constituting' a violation of section 1823 
or might be evidence sufficient to establish an attempt to commit a 
higher level battery. 

SECTION 1611. MAIMING 

1. In General and Present Federal La'lv 
This section is designed to punish all intentionally' caused serions 

bodily injuries 'where the injury is permanent or lIkely to be per
manent. Although maiming could be combined with the following 
section on aggravated battery, the Committee believes that separate 
treatment is "ananted to distinguish the offense of ordinary battery 
resulting in serious bodily injury from the more heinolls conduct of an 
intentionfil infliction of serious and permanent bodily injury. A sub
stantial body of opinion in the National Commission favored this 
approach,5 which is consistent with present Federal law and was 
followed in S.l, as introduced in the 93d Congress.G 

The offense of maiming is currently punishable under 18 U.S.C. 
114. That statute makes it a crime punishable by up to seven years 
in prison for whoever, in the special maritime and territorial jurisdlc
tion of the United States, "with intent to maim or disfigure, cuts, bites, 
or slits the nose, car, or lip, or cuts out or disables the tongue, or 
{Juts out or destroys an eye, or cuts off or disables a limb of any mem
ber of any person," or "throws or pours llpon another person, any 
scalding water, corrosive acid, or caustic substance." Only one recent 
reported case wpp'arently exists involving this statute.7 

93. The Offense 
Section 1611 expands and recasts the provisions of 18 U.S.C. 114 

so as to cover all permanent (or likely to be permanent) serious bodily 
3 Many current statutes are not so result oriented. Thus in 18 U.S:C. 111 (assault on 

a federal officer) the penalty is the same Whether or not bodily injury is inflicted. The 
behavior of the defentlant, rather than the result of Ills conduct, constitutes the gravamen 
of the offense. 

4 Seyerul current statutes, by contrast, e.g., 18 U.S.C. 111, provide for 11 substantial in
crease in the maximum penalty If a dangerous ,yeapon Is used, without regard to the 
injury to the victim. 

• See Final Report, § 1612, Comment, p. 118. The Association of the Bar of the City or 
New York also expressec1 the view that a maiming provision. graded ut a }~igher level than 
aggravated assanlt, was de~lrahle. f:Pe T-Tparlnt:R. p. 3541. 'rhe American Rar A~Roclatlon'~ 
Committee on Reform of Federal Criminal Laws made n similar recommendation. See 
Hearings, p. 5B09. 

• ~ee section 2-1C1. 
7 United State8 v. StOlLe, 412 F.2d 009, 915 (5th l' ,1013). 
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injuries .. This expansion is approJ?riate sipce the current statute is 
based upon the old comillon law crIme of "mayhem," which plUlished 
one for depriving another of his ability to "defend himself or annoy 
his adversary." s This in turn related to his ability to bear arms at 
the behest of the king. Snch considerations being no longer significant, 
any serious permanent injury should be encompassed even if it does 
not impair the victim's ability to. defend himself. Furthermore, there 
seems no reason to limit the coverage of the statute to the particular 
means of cntting, biting, slitting, or throwing of corrosive substances. 
Accordingly, this section is drafted so as to apply whenever the injury 
tothe victim is sufficiently serious, regardless of how caused. 

Subsection (a) provides that a p~rson is guilty of an offense if "by 
physical force. he intentionally cansl's serions bodily injury, that is 
permanent or likely to be permanent, to another person." 

The element of physical force may include any force proximately 
caused by the actor. Thns driving a car into or pushing a boulder onto 
a victim constitutes physical force within the meaning of this section, 
as· we11 as direct striking, cutting, sh09ting, etc. However~ mere verbal 
assaults, however damaging, are not within the scope of this section.9 

The term "serious bodily injury" is defined in section 111 as bodily 
injury wMch "involves (it) a substantial risk of death; (b) uncon
sciousness; (c) extreme physical pain; (d) protracted and obvious 
disfigurement; or (e) protracted loss or impairment of the function 
of a bodily member, organ, or mental faculty." Usually this element 
will be obvious, as in the case of a severed limb or other traditional 
"maimin~" injuries. In certain cases, however, such as spinal or brain 
damage, It may be necessary for the government to present expert 
testimony as to' the degree of' seriousness. The requirement that bodily 
injury result, both in this section and the succeeding two sections pro
scribing battery, is intended to exclude from coverage the common law 
crime of assault involving the touching of another for sexual pur
poses, e.g., a homosexnal advance.or "stolen" kiss. Such conduct should 
be dealt with in the area of sexual offenses, rather than crimes in
volving personal injury.lo 

Similarly to the requirement of seriousness, the element that the 
injury must be "permanent or likely to be permanent" will be obvious 
in some cases, while in others expert testimony will be required. Per
manence should not, however, be confused with "protracted" in the 
definition of "serious bodily injury." A broken arm may be a pro
tracted injury, but it is not permanent. Likewise, the fact that the 
victim may suffer permanent side-effects from an injury, such as pain 
in a broken arm whenever it rains, does not render a serious injury 
permanent unless the permanent side-effects are serious as wen. 

The conduct in this section is in part implicitly stated
l 

i.e., it in
volves engaging' in conduct by physical force. As no culpabIlity stand
ard is specifically designated, the applicable state of mind that must 
be proved is at least "knowing," that is, that the offender was aware 
that he was using physical force.11 . 

The element that. the conduct cansed serious bodily injury to another 
person is a result of conduct. The culpability level is prescribed as "in-

~ See Perkins. OrimillaZ Law, PP. 184-189. 
. • See also the discnssion, which is generally applicable here, of the phrase "physical 
mterference or obstarIe" in section 1302 (Obstrncting a Government Function by Physical 
Interference) : cf. fl.istrict of Oo!lt1nbia v. Little, 339 U.S. 1 (1950). 

,. See Working Prupers. pp. 834-830. 
11 See sections 303('b) (1) and 302(b) (1). 
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tentional," thus requiring proof that the offender consciously desired 
to effect the objective.12 

The element that the injury caused is permanent or likely to be 
permanent is an existing circumstance. Since no culpability standard 
is specifically provided, the applicable state of mind that must be 
proved is at least "reckless," i.e., that the offender was aware of but 
disregarded the risk that the injury inflicted would be or would likely 
be permanentY 
3. Affirmative Defense 

Although the Committee, like the National Commission, has rejected 
the notion of att.empting to define a general defense of consent,H it is 
necessary to include a specific defense of consent for crimes involving 
infliction of bodily harm or endangerment of others, since even inten
tional causing of injury, as in surgery, clearly may be performed with
out criminal liability .15 

The defense of consent applicable to certain offenses 16 in this sub
chapter is contained in section 1618. Subsection (b) of that section 
provides that it is an affirmative defense to a prosecution under this 
section (as well as sections 1612 and 1617) that the conduct charged 
was consented to by the person injured or endangered and that the 
injury and conduct charged were (1) reasonably foreseeable hazards 
of joint participation by the actor and another person in a lawful 
athletic contest or competitive sport or (2) reasonably foreseeable 
hazards of (i) an occupation, business, or profession, or (ii) medical 
treatment or medical or scientific experimentation conducted by 
professionally approved methods, and, in either case, the injured 
party had been made aware of the risks involved prior to giving con
sent. Both the National Commission and S. 1 as introduced in the 
93d Congress contained a similar formulationY 

In order for the consent contemplated by this provision to be 
effective, it must have been voluntg,rily and intelligently given. For 
example, the consent of a legally incompetent person or one under the 
influence of alcohol or narcotics would not be a va1id consent. Simi
larly, consent obtained by force, threat, intimidation, or deception 
would not be sufficient to establish the ,defense herein. Because of 
the variety of factual circumstances in which the issue of validity of 
consent may arise, however, the Committee has determined no't to 
3:tt~mpt to describe t;he appropriate standard for assessing such va
lIdity beyond the statement that the consent must be voluntarily and 
iil:telligently given, and to permit that.judgment to be made by the 
trler of ,fact. IS 

.An example of one instance where the defense would be available 
in the caSe of an injury that would otherwise constitute an offense is 
provided by the prizefight. .An injury sustained in the course of 
such a lawful contest. is a reasonably foreseeable hazard of such ac-

Il! See section 302(a) (,2). 
13 Sep sections 303(b) (2) 'nnd 302(c) (1). 
14 ]),fany of the reasons supporting this decision are set forth in the Working Papers, 

PP. 849-850. 
1r. Ree Final Report, § 1619. Comment. p. 183. 
I. The defense is not applicable to an offense under sections 1615 (Terrorizln~) or 1616 

(Communicating a Threat). Those offen~es do not invoNe the infliction of bodily harm or 
endangerment of human life or safets. 

17 See Final Repol't, § 1619; section i-{!C8 of S.l as orlg'innlIy Introduced in the 93d 
Con)!ress. 

18 Compare Final Report. § 1619(ll). 

------------------------- --- ----
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tivity, and it is clear that the participants would have "been made 
aware of the risks involved prior to giving consent." Thus, awareness 
need not be evidenced by an express warning of the risks; it is 
sufficient if, from all the circumstances, the victim's awareness can be 
inferred. Likewise, the consent need not be express but may be im
plicit. In the example given, for instance, it would not be necessal''v 
to show that the victim had explicitly consented (whether orally 01 
in writing) to "the conduct charged." Other examples of when the 
defense in section 1618 might come into play include a supervisor 
knowingly endangering the lives of employees in a hazardous occu
pation by ordering them, e.g., to attempt a dangerous rescue, or n 
doctor lmowingly administering an f}xperimental drug to a patient 
under professionally approved methods, where the patient has been 
forewarned of the possible consequences. 

The defense is denominated as "affirmative," thus requiring that 
the defendant bear the burden of proving the elements thereof by a 
preponderance of the evidence.1o 

Ii .. Jurisdiction 
~rhere 1S Federal jurisdiction over an offense described in tIllS section 

in foUl' basic situations. The first is 'where the offense is co:mmitted 
within t,he special jurisdiction of the United States. This essentially 
cfl.rries forward 'bhe jurisdictionalreadl of 18 U.S.O. 114, since secJt.ion 
203 defines the special jurisdiction of the United States, in tel'lllS very 
similar to the special mal'itime and territorial jurisdiction under 18 
U.S.Co 7, to include 'Principally Federal enc.laves, various vessels on 
the high seas or Great Lakes, andcel'tain types of aircraft while in 
fligh!t. 

The remaining jurisdictional branches under this section represent 
an. extension of pl~esent Federal jurisdiction over the crime of maim
inl:{. There seems no reason to give any lesser scope to the maiming 
offense than is n,fforded to other, less serious assaultive or threat-type 
offenses, which extend, both nnder present Jaw n,nd in this proposed 
Oode, to a wide range Of public and foreign officials,2o and which also 
proscribe the use of Federal facilities or travel in interstate commerce 
in accomplishing the crime.21 The jurisdictional purview of this sec
tion is accordingly designed to protect these additional, legitimate 
Ferleral interests. 

The second jurisdictional brn.nch of this section establishes Federal 
jltl'iscliction where the offense is commi.tted against a United States 
oflicial or various enumerated classes of Federal public servants (e.g., 
judge, juror, and law enforcement officer) while engaged in the per
formance of their official duties, ftgainst n, foreign dignitary or a mem
ber of his immediate family while in the Uliited States, against a 
foreign official in the United States on official business, or a member of 
his immp(liate ffllnily whose presence is connected with the presence of 
such foreign official, ftgaillst an official guest of the United States, or 
ftgainst an internationally protected person.22 

10 ~ee section 111. 
:0 ~ee .... ~ .. 18 U.S.C. 111. 112. . 
21 ~pe offenseR tabulntpd in 'Worldng Papers, PP. 839-840. 
!!2 This jurisdictional branch is identical to that nnplicable to section 1601 (Murder) and 

tIl!' dlsrnssiol1 tlwrp should be consulted. With respect to the "offirlal duties of lnw enforre
ment offirers." the Committee. ns in the previons subchnpter. endorses t"e recent rpsult In 
UnUecl States Y. Rei(l. 517. F.2d 953. 960-964 (2d Cir. 1975), which held that Federal 
officers are arOng within the scone of their officlnl c;!U~:C3 'l':~~P!1. l11:on obo"ervlng the com
miEsion of a State crime, they take reasonable action to appreheud' the offender. 

92-919 0 - 77 - pt. 1 - 35 
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The third basis for jurisdiction exists when the offense is commit
ted by transmitting through the mail a dangerous weapon. 23 

The fourth jurisdictional branch has no counterpart in existing Fed
erallaw and extends Federal jurisdiction to a maiming which occurs 
durinO' the commission of other, listed Federal offenses (e.g., kidnap
ping (section 1621), interfering with civil rights (section 1501), arson 
(section 1701), and extortion (section 1722) ). Ourrently, if an: assault 
or murder occurs in the course of an interstate kidnapping, there is no 
Federal jurisdiction to punish the assault. That charge must be prose
cuted separately in a State court. Under the proposed jurisdictional 
formulation, which is similar to that already in existence in the Dis
trict of Columbia,24 maiming and other assaultive offenses under this 
subchapter committed in the course of an enumerated Federal crime 
can all be charged together and a punishment tailored to the defend
ant's total course of conduct.25 

The relationship of the maiming offense to the other Federal offense 
committed is deemed, along with the policy considerations discussed, 
to furnish an adequate basis for the assertion of Federal cognizance 
over the former offense.26 In addition, extraterr;'~orial jurisdiction 
exists in several of the situations described above.27 

5. Grading 
.An offense lmder this section is graded as a Class C felony (up to 

twelve years in prison). This is substantially greater than the penalty 
authorized in 18 U.S.C. 114 and reflects the Committee's judgment that 
such crippling injuries as a result of intentional misuse of physical 
force deserve severe punishment. 

As is the case throughout this subchapter, no special grading is 
afforded based on the status of the victim. To do so would be incon
sistent with the result-oriented approach adopted herein in contrast 
to existing law.28 The proposed Code rather relies on the concept of 
pyramiding Federal offenses as the Federal interests affected by the 
defendant's conduct multiply. For example, a maiming (or battery 
of any kind or threat) against the President, if done to influence his 
official action or retaliate against him on account of an official action 
taken, would plainly interfere with other Federal interests and hence 
would be punishable under other sections in addition to this one, i.e., 
sections 1357 and 1358. 

SECTION 1612. AGGRAVATED BATTERY 

1. In General and Present Federal Law 
This offense is a lesser included offense of maiming (section 1611) , 

differing only in requiring a lesser culpability and in eliminating the 
element of permanence of the injury. Since this offense involves a 

""'Compare 18 U.S.C. 1716, 844. The term "dangerous weapon" is defined in section 111. 
'" See 11 D.C. Code 502(3) ; 23 D.C. Code 311(b). 
:!5 Of course, such Federal pu"nishment of the ronduct would not nrevent a State from 

also prosecuting the offense; see Bartkus v. Illinoip, 359 U.S. 121 (1959) ; Abbate v. United 
Stute8, 359 U.S. 187 (1059) ; but as a practical matter such punishment wonld be unlikely. 

!!6 See Note, Pif/(Jllback JU1"i8(liotion in the Proposcll li'cdel'M O"illtinul Oode, 81 Yale L:J. 
1209 (1972), and the discussion of anclIIary jurisdiction in connection with chapter 2 In 
this report. 

"" See sections 201 (b) (1) (B) and 204 and the discussion of extraterrltorlnl jurisdiction 
with respect to section 1601 (Murder). 

28 Compare, e.g., 18 U.S.C. 1751, punishing aEsault on the President by up to ten years 
in prison. 
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completed touching of another, it is termed a battery rather than an 
assault, in accord with the common law distinction discllssed in con-
nection with the prior sect~on. . 

As previously discussed, a number of Federal statutes punish as
saultive conduct. Almost all, however, are worded so as to focus on the 
defendant's intent and the status of the victim, rather than on the re
sult brought about by the "assault".29 One exception is a provision very 
similar to this proposed section in 18 U.S.C. 113 (f), which punishes 
by up to ten years in prison whoever, within the special maritime and 
territorial jurisdiction of the United States, is guilty of "assault re
sulting in serious bodily injury." 30 

~. The Offense 
Subsection (a) provides that a person is guilty of an offense if by 

physical force he causes serious bodily injury to another person. 
The discussion in the previous section as to the meaning of the terms 

"physical force" and "serious bodily injury" is applicable here. 
The conduct in this section is engaging in acts involving physical 

force. Since no culpability standard is specifically designated, the ap
plicable state of mind that must be proved is at least "lrnowingj) (as 
under section 1611), i.e., that the offender was aware that he was using 
physical force." 31 

The element that the conduct causes serious bodily injury to an
other person is a result of condnct. Because no culpability level is 
specifically prescdbed, the applicable state of mind that must be 
sho'wn is at least "reckless" (as compared with "intentional" under 
section 1611), i.e., that the offender was aware of but disregarded the 
risk that serious bodily injury to another would result.32 

3. Affirmative Defense 
Section 1618 contains an affirmative defense of consent applicable 

to this section. This provision has been discussed in connection with 
the previous section. 
4. J urisdiation 

Federal jurisdiction is coextensive with that under section 1611. 
Therefore the jurisdictional discussion there is applicable to this 
section. 
5. Grading 

An offense under this section is graded as a Class D felony (up to 
six years in prison). 

SECTION 1 G 13. BATTERY 

1. In General and Present Federal Law 
This section is a lesser included offense of aggravated battery (sec

tion 1612), differing only in that the bodily injury need not be 
serious. 

"" See sections '303(b) (2) and '302(c) (1). 
"" See, e.g., 18 U.S .. C. III (assault upon law enforcement officers, judges, and otber per

sons named in 18 U.S.C. 1114) ; 18 U.S.C. 112 (assault upon foreign officials, official guests, 
or internationally protected persons) ; 18 U.S.C. 351(e) and 1751(e) (assault upon a mem
ber of Congress or tbe President). 

30 See also 18 U.S.C. 1153 containing an identical offense applicable to Indian country. 
31 See sections 303(b) (1) and 302 (b) (1). 
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The National Commission proposed an offense of simple assault 
based on negligently caused injury.s3 The Committee has rejected 
this idea, leaving the remedy for such injury to civil (or Stu.te) law. 

This section replaces a number of statutes in current Federal law. 
Principal alIlong these. is 18 U .S.C; 113\ punishing a variety of assault
ive Cl."lmes committed 'within the special maritime and territorial 
jurisdiction, including assault by "striking, beating, or wounding" 
and "simple assault," both of which are misc1emeanors.34 
1j. The Offen8e 

Subsection (a) of section 1613 provides that a person is guilty of 
an offense if by physical force he causes bodily injury to another 
person. 

The notion of "physica,l force" has been explained in connection 
with section 1611 and need not be reexamined here. The term "bodily 
injury" is broadly defined in section 111 to include any impairment 
of a physical or mental function, any physical pain, and any other 
injury to the body no matter how temporary.a5 

The conduct in this section is engaging in the use of physical force. 
As ill the preceding two sections, the applicable state of mind is at 
least "lmowing," i.e., that the offender was aware of the nature of his 
actions. The fact that bodily injury is caused is a result of conduct. 
Since no culpability level is specifically desi~ated, the applicable 
state of mind that must be proved is at least' reckless," i.e., that the 
defendant vms rm'al'e of but disregarded the risk that bodily injury 
would ensue.SO Thus, if the defendant swung a club arouncl wildly 
when he knew that other people were present and hit someone, he 
would be guilty of battery. On the other hand, if he negligently top
ples a. brick off a window sill and it lands on the victlm's head, no 
crime ot battery has occurred. 
3. Afformative Defen8e 

Section 1618 (b) contains an affirmative defense of consent appli
cable to this section and the one next following. It provides that it is 
an affirmative defense to a prosecution under those sections that the 
conduct charged was consented to by the person injured or placed in 
fear. The concept of "consent" as defined in section 111 exc1udes con
sent obtained involuntarily or 'without adequate understanding, so 
that, for example, consent given by a legally incompetent person or an 
individual lmder the influence of narcotics or alcohol would not be 
sufficient. Likewise, consent secured by force, threat, intimidation, or 
deception would not be effective under this provision. Beyond this, 
however, the Committee intends to leave the question of the 
existence of consent to the courts, deeming a more specific fO!.·mulation 
inappropriate. 

Unlike the consent defense under section 1618 (b), applicabJe 
to sections 1611, 1612, and 161'7, there is no additional requirement that 
the injury and conduct charged be reasonably foreseeable hll,zards of 
a lawful sporting contest, occupation, profession, or medica.l or sci-

'" See Final Report, § 1611. 
2. See Working Papers, pp. 831)-840, listing other assault provisions. 
0:; Cases auch as United States v. MaBel, -- F.2d -- (7th Cir., 9/13/77, No. 77-1022,) 

~~~ti~~·C. 351 (e) violated by spitting on a U.S. Senator), will not be covered by this 

36 See sections 303(b)(1) and 302(b)(1) as to "knowing" state of mind, and Bections 
303(b) (3) and 302(c) (2) as to "reckless" state of mind. 
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entific experiment or treatment. The reason is that the bodily injury 
contemplated in those sections is of a serious order1 whereas this sec
tion and section 1614: deal with bodily injury that IS less serious. Ac
cordingly, showing consent ought alone be sufficient to insulate the 
actor from criminal liability. 

As will appear in the discussion of grading, the maximum punish
ment level for the offense is reduced if it is committed "in the course of 
ail unarmed fight or affray that was entered into mutually." The re
sult of the consent defense, when read in cOlmection with this grading 
provision, would be to exclude from Federal criminal liability those 
persons who engage in relatively harmless "sparring matches," while 
preserving the possibility of prosecution at the lower grading level 
in cases of "bad blood" fights entered into "mutually" but not with 
genuine consent. 57 The consent defense applicable to this section would 
also apply to a fight in which the combatants were armed, provided 
that the injury inflicted is not serious.38 

The defense is denominated as "affirmative," thus requiring the de
fendant to prove the elements of the defense by a preponderance of the 
evidence.39 

4. Jp.J,risdiotion 
Federal jurisdiction is identical to the previous two sections except 

that the ancillary jurisdiction aspect has not been incorporated be
cause, as a matter of general policy, the minor offenses throughout the 
Code are left to State law in the absence of an independent substantial 
Federal interest. 

The elimination of this ancillary jurisdiction represents a curtail
ment of jurisdiction as compared with the recommendation of the 
National Commission.40 

5. Grading 
An offense under this section is graded as a Class A misdemeanof' 

(up to one year in prison), unless it is committed in "an unarmed 
fight or affray that was entered into mutually," in which case it is a 
Class C misdemeanor (up to thirty days in prison). The one-year 
grading level reflects the Committee's decision to treat the battery 
offenses according to the severity of the injury inflicted. Thus, assault 
on a stewllrdess while a plane is in flight, which cnrrently can be 
punished by twenty years in prison even if no serious injury results,41 
,yould here be punishable by only one year in prison. However, if a 
dangerous weapon 01' other means indicating an effort to cause serious 
bodily injury were used, the offender could of course be prosecuted un
der section 1001 for an attempt to commit a higher level battery 
offense carrying felony penalties. 

The reduced grading for unarmed fights or affrays mutually entered 
into encourages disposition of such offenses by a magistrate rather 
than a Federal district court. The term "unarmed" is meant to reach 
those fights where a "dangerous weapon," as defined in section 111~ is 
not used. The concept of mutual entry should be construed broadly 

:n See Working Papers, p. 851. 
38 If the injury were serious, the offense would be prosecutable as aggravated battery 

(section 1612), and the consent defense set out in section l'618(b) would apply. 
no See section 111. 
40 See Final Report, § 1611 (3). 
u49 U.S.C.1472(j). 
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and applied to most unarmed scuffles, unless it is clear that one of the 
parties was the aggressor. 

SEOTION 1614. lIrENAOING 

l.In General and Present Federal LaJW 
This section punishes conduct very similar to the traditional common 

law definition of "assault." Thus, the current assault statutes pre
viously referred to in the discussion of this subchapter are partially 
covered by this section. The conduct proscribed is transitional between 
batteries and threats. It usually involves close physical proximity 
of the defendant to the victim and would, in many cases, also be 
punishable as an attempted battery.42 For example, shooting a person 
and missing him could be both an attempted aggravated battery (sec
tion 1612) and menacing, if the intended victim were placed in fear 
of imminent bodily injury. However, if the defendant were merely to 
fire in the air or into the ground, thereby putting the victim in fear 
of imminent injury, his conduct would constitute menacing but not 
attempted battery. 
93. The Offense 

Subsection (a) provides that a person is guilty of an offense if he 
engages in physical conduct that intentionally places another person 
in fear of imminent bodily injury_ 

The phrase "physical conduct" is designed to remove mere verbal 
conduct, such as a threat, from the operation of this section.43 The 
Committee has used the quoted phrase, as opposed to the phrase 
"physical force" used in the previous three sections, to make clear the 
disthction that, in this section, unlike in the battery series of offenses, 
physical force need not actually be exerted against the victim. Thus, 
adopting a threatening posture or raising one's arm as if to strike 
while in close proximity to the victim may violate this section. 

The conduct element in this section is engaging in physical conduct. 
Since no culpability standard is specifically designated, the applicable 
state of mind that must be proved is at least "knowing," i.e., that the 
offender was aware that he was engaging in such conduct. 

The element that another person is placed in fear of imminent bodily 
injury is a result of conduct. The culpability level is set at "intention
ally,'~ hence requiring proof that the defendant consciously desired to 
cause this result.44 This section thus rejects the tort concept of assault 
that the reasonableness of the victim's fear or apprehension is deter· 
minative of liability.45 Rather, the section. requires only that the result 
of fear of imminent bodily injury occur, provided that it ,vas the 
offender's conscious objective to creAte such a feeling.46 Unintended 
apprehension, in the Committee's view, is best left to redress through 
the law of torts or by the States. 

The fear instilled must be one of "imminent" bodily injury. Thus, 
an apprehension of future injury is not here covered. The term "bodily 
injury" has the same meaning as in the preceding section . 

.. See section 100l. 
'" Of conrse, the utterance of a threat may muminate the intent of the defendant even 

though it does not constitute physical conduct. 
H ::lee section 302(a) (2). 
'5 See Perkins, supl·a note 8. at 11:6-122. 
46 It' follOWS, of course, that there is no requirement of an actual or even reasonably 

apparent ability to injnre. 
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3. Affirmative De/ewe 

Section 1614. 
Section 1615. 

Section 1618 sets forth an affirmative defense of consent applicable 
to this section. This defense has been discussed in connection with the 
preceding section, and that discussion is incorporated here. 
4. J urisdiotion 

There is Federal jurisdiction over an offense described in this sec
tion in the circumstances set forth in section 1611 (c) (1) and (2), i.e., 
in I'lssence, when the offense is committed in a Federal enclave or 
against certain enumerated classes of individuals. These prc-~ iS10ns 
have been discussed in greater detail in connection with section 1611. 
The ancillary jurisdiction concept has been rejected for this offense 
(as for section 1613) because of a belief that this relatively minor 
offense should be left to State ltnvexcept when a direct Federal interest 
is involved. The jurisdictional branch of section 1611 (c) (3) was elimi
nated as inappropriate, since the menacing offense is intended pri
marily to cover the noninjurious minor person to person altercations 
between individuals in face to face confrontation characteristic of 
common law assault. Mailing an explosive is an offense punished under 
18 U.S.C. 1716 transferred by this bill to title 39 by the conforming 
amendments. . 
5. Grading 

An offense under this section is graded as a Class A misdemeanor 
(up to one year in prison). 

SECTION 1615. 'fERl10mZING 

I. In GeneraZ 
'fhis Eection has a dual purpose: It reaches, in one consolidated 

statute, efforts to terrorize a person by a threat serious enough to cause 
sustained fear, for example, mailed threats to kidnap or to murder; 
and it reaches acts of public terrorism, such as bomb scares. Less se;.-i
ous threats are covered at a lower grading level in the succeeding 
section. 
~. Present FederaZ Law 

A number of Federal statutes punish conduct similar to or embraced 
within the proposed "terrorizing" offense herein, but there is no single 
statute of general application. 

18 U.S.C. 875 punishes by up to fi ve years in prison the transmission 
in interstate commerce of any threat to kidnap or injure anothE:r per
son:"7 The penalty rises to a maximum of twenty years if the com
munication is accompanied by an intent to extort anything of value 
from another. This section also punishes by up to two years in prison 
the transmission in interstate commerce, with intent to extort, of any 
threat to injure the property or.. reputation of the addressee or another, 
or the reputation of a deceased person, and any threat to accuse the 
addressee or another of a crime. 

<7 This statute has been sustained against First Amendment littack in the context of a 
prosecution for threatening to assassinate a foreign political leader, the court indicating 
tlInt the statute ~hollld be c'Onstrued slmlInrly to 18 U.S.C. 871 (carried forward in the 
Code In section 13'57) Involving a threat against the Preslc1ent. See United States Y. Kelner, 
534 F.2d 1020 (2dClr. 1976). . 
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18 U.S.C. 876, a parallel statute protectinO' the Fed~ral !nterest 
against misuse of the mails, punishes by up to'fiveye3;I's III prIS?n. the 
mailing within the United S.tates of any threa.t to kIdnap or 111)ure 
another person. The penalty lllcreases to a maxImum of t\venty.years 
if the communication is accompanied. by ap. intent to ~~1;ort .. Th!s sec
tion also punishes by up to two years m prIson the mallmg WIth mtent 
to extort, of any threat to injure the property or reputation of the 
addressee, or the reputation of a deceased person, and any threat to 
accuse the addressee or another of a crime. 

18 U.S.C. 877 punishes the identical conduct when the mailing is 
from a foreign country. 

18 U.S.C. 878, enacted in 1976, punishes whoever threatens to kill, 
kidnap, or assault a foreign official, official gnest, or internationally 
protected person, in violation of 18 U.S.C. 112, 1116, or 1201. The pen
alty is up to five years' imprisonment except that a t.hreatened assault 
carries only a ma}..immn three-year prison term. 

Each of these sections is drafted without regard to the result of 
the defendant's conduct, and it has been held that it is not an clement 
of the offense that the threat actually induced fear in the recipient.48 

In determining what constitutes a threat, the courts have ruled tl.at 
the test is whether the language itself, plus its implications from the 
circumstances, were such as reasonably to instill actual apprehension 
of impending bodily harm.49 

18 U.S.C. 844 (e y, enacted in 1970, punishes by up to five years' im
prisonment whoever, through the use of the mail, telephone, or other 
instrument of commerce, willfully makes any threat or maliciously 
conveys information he knows to'be false, concerning an attempt or 
alleged attempt being made, or to be made, to kill, injure, or intimidate 
any individual or unlawfully to damage or destroy any real or per
sonal property by means of an explosive. It has been held under this 
section that the threat may be conditional and need not be accompanied 
by a present intention to carry out the threat.5o 

18 U.S.C. 871 punishes threats a{sainst the life of, or to inflict bodily 
harm against, the President or a potential successor to the Presidency. 
This section is carried forward in section 1357 (Tampering with a 
Public Servant). 

18 U.S.C. 35 (b) punishes by up to five years in prison whoever will
fully an~ maliciousl:y:, or wit~ reckless disregard for the s~fety of 
human hfe, conveys mformatlOn known to be false concerl1lng any 
attempt or alleged attempt being made, or to be made, to commit cer
tain offenses against aircraft, trains; and vessels. This s~ction has been 
sustained against First Amendment challenge and has been held to 
reach even words spoken in jest, since such a hoax may create fear 
and panic, may create a serious disruption to the public Or to Federal 
transportation facilities, and is likely to canse the expenditure of 
considerable resources in order to investigate the veracity of the in
formation conveyed. 51 The scientE'r requirement of "willfully" in this 

,. See Unite(L States v. lIoldel', 302 F. SuPP. 296, 301 (D. 'Mont. 1969), '!Iff'd. 427 F.2d 
715 (9th Cir. 1970). However, whether the comll1uni~.ation did cause the recipient to he 
In fear is deemed pertinent in assessing the nature of the communication ns n threat. 
UniterJ, States Y. Rellnolds, 5'32 F.2d 1150 (7th Clr. 1976). 

40 See Unitea States v. Prochaska, '222' F.2d 1 (7th Cir.), cert. denied, 350 U.S. S36 
(1955). United States v. Reynolds, sltpra note 48. 

GO See Unitea StMes v. 1t'118Z, 462 F.2d 617 (9th Clr. 1072). 
51. See UnUea State8 Y. Ruther/ora, 332 F.2d 444 (2d 'Cir.), ccrt. dellied, 377 U.S. 094 

(1964) ; United State8 Y. Allen, 317 F.2d 777 (2d Clr. 1(63). 
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statute has been construed to mean merely voluntarily or Imowingly, 
as opposed to "with evil purpose" or malice. 52 

A provision similar to 18 U.S.O. 35 (b), tailored to cover the con
veying of false information concerning hijacking and related offenses: 
is contained in 49 U.S.O.1472 (m) . 
3. Ti~e Offense 

A. Elements 
Subsection (a) provides that a person is guilty of an offense if he 

communicates 53 a threat to commit, or to continue to commit, a Fed
eral, state or local crime of violence or unlawful conduct dangerous to 
human life: or information, that he knows is false, that the commission 
of a Fecle.ml, state, or local crime of \riolence is imminent or in progress 
or that a circumstance dangerous to human life e~-ists or is about to 
exist, and, in either case, the communication "causes any person to be 
in sustained fea,r for his oranothel' person's sa:fety; ,causes evacuation 
of 'a building, a public struetul'e, or a facility of transportation; or 
causes other serious disrupt.ion'to the public." 

Paragraph (1), along with subsection (a) (1) of section 1616, is 
designed to replace the felony provisions of 18 U.S.O. 874-
876, but with an emphasis on the harm resulting from the communi
cation of a threat. 5'1 The concept of "threat" is meant to be identical 
with existing law. 

The term "crime of violence" is defined in section 111 as an offense 
which has as an element the use, attempted use, or threatened use of 
physical force against the person or property of another, or any other 
felony which, by its nature, involves a substantial risk that physical 
force against the person or property of another may be used in the 
course of committing the offense. • 

The alternative phrase "unlawful conduct dangerous to human 
life" is not defined. Normally, such a threat will be to commit a crime 
of violence. However, the alternative provision may have a broader 
application. For example, an operator of a dam could threaten to re
fuse to open the floodgates during a flood, thereby placing the resi
dents of an upstream area in jeopardy of their lives. Assuming the 
operator had some legal duty to act (whether under the civil or 
criminal law), his threat would be to engage in unlawful conduct 
clangerous to human life which is not a crime of violence (since he 
did not use or threaten to 11se physical force) .55 

Paragraph (2), along with'subsection (a) (2) of section 1616, is 
intended to replace 18 U.S.O. 35 (b) and 844 (e) and 49 U.S.O. 
14:72(m), discussed ~~upra. As uncleI' those statutes, it is not an element 
of the offense that the communication was made seriously. Hoaxes are 
clearly within the scope of the prohibition. 

UncleI' either branch of this statute, it is an element that the com
munication actually causes a person to be in "sustained fear" for his 
or another's safety; causes evacuation of a buildinl5, public structure, 

.2 See United States v. Allen, sUp/'a note 51; United. States v. Sulli-van, 32!l F.2d 755 
(2d Clr.). cert. denlerl. 377 U.S. 1005 (191)4). 

63 "Communicate" Is defined In section 111. As under current law. there Is no requirement 
under this offense thnt the threat be addressed to a specific person. United States v. Kelner, 
8uDra note 47. nt 1023. 

'" The other aspects of those statutes nrc embraced within proposed sections 1722 (Ex
tortion) anel 1/2il CnJnrkmalll. 

"" By contrast the National Commission stressed the intent of the actor. See Final 
Report. § 161'1. 
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or facility of transportation i or causes other serious disruption to 
the public. A person who communicates a threat to commit a crime of 
violence in order to cause a building to be evacuated would not violate 
this section if the building waS not actually evacuated.50 

The term "sustained fear" is not meant to convey the notion of pro-
longed fear, but the fear must be more than momentary. . 

The element of causing evacuation of a building, etc., need not be 
a direct causation. For example, if A communicates a false bomb 
threat to B, who tells the authorities, who cause the building to be 
evacuated, A may be guilty of terrorizing even though he did not di
rectly cause, or even intend that evacuation occur. 

The term "building" is defined in section 111. It includes a pUI'ely 
private house as well as semi-public places such as apartment and 
office buildings. The term "public structure" is also defined in sec
tion 111; tJhe definition is 81111ila·r to that of 'U "building," except 
that it reaches structures that are not enclosed. 

The term "facility of transportation" is included in the definition of 
"public faci1ity" in section 111. It is intended to encompass an air
plane, bus, train, or other pttblic conveyance. For example, causing' 
evacuation oT a cable car would come within this section. 

Finally, the term "serious disruption to the public" is meant to reach 
communications which may be less disruptive than evacuation, for 
example, causing an airplane to be searched because of a bomb threat 
( even though the passengers are not evacuated) . 
B. Oulpability 
The conduct in these offenses is communicating a "threat" or "in

formation" of the types specified in paragraphs U) and (2). As no 
culpability standard is prescribed, the applicable state of mind that 
must be proved is at least "knowing," Le., that the offender was aware 
of the nature of his comunication.57 The fact tllat, in paragraph (2), 
the information is "false" is an existing circumstance. However, the 
culpability level is set at "lmowing," thus requiring proof that the 
offender was aware that the information was untrue. 

The fact that the conduct "causes any person to be in sustained fear 
for his or another person's safety," etc.; is a result of conduct. Since no 
culpability level is specifically designated, the applicable state of mind 
that must be shown is at least "reckless," i.e., that the offender was 
conscious of but disregarded the risk that the result would occur, and 
the risk was such that its disregard constituted a gross deviation from 
the standard of care that a reasonable person would have exercised in 
the circumstances. 58 

~. J uriscliation 
There is Federal jurisdiction over an offense in this section in fivl' 

circumstances. The :first exists when there is a circumstance set forth 
in section 1611 (c). These jurisdictional bases have been discussed in 
connection with that section. The second circumstance occurs if the 
United States mail is used in the commission of the offense. This 

50 In snch event he would, in all likelihood. be guilty of un attempt under sectlon 1001. 
G'/l'his is consistent with the cases under 18 U.S.C. 35(h), indicating that no c\11 motive 

need be shown. E.g., United States v. SulJivan, supra note 52; United States Y. A.llen, 
SUpl·1t note 51. 

58 See sections 303 (b) (3) and 302 (c) (2 \. 

'--------------------------------'--------- --
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refiects existing jurisdiction under 18 U.S.O. 876 and 877. The third 
circumstance exists if the threat or information is transmitted in inter
state or foreign commerce, as by the use interstate of a telephone. This 
essentially carries forward the jlU'isdictional purview of 18 U.S.O. 875 
and 844(e).59 lhe fourth circumstance occurs when the threat or in
formation concerns property that is owned by, or is under the care, 
custody, or control of, a transportation, communication, or power 
facility which operates in interstate or foreign commerce. This in
cludes the reach of 18 "G.S.C. 35 (b), 'but is broader in that it also em
braces communication 'and power facoilities that operate in interstatte or 
foreign commerce. The fifth circumstance occurs when the threat or 
infoI1nation concerns propel't.y that is owned by, or is under the care, 
custody, or control of, the United States. Although apparently no 
general statute protects Un:i'ted States property against this kind of 
crime, the Committee deem~c1 such additional coverage to be justified. 

The Oommittee rejected enlarging Federal jurisdiction to any case 
where a facility of interstate commerce (e.g., the telephone) is used 
to convey the threat or information, as proposed by the National 
Oommiss·ion. The legislative historv of 47 U.S.O. 223 (Obscene or 
Harassing Telephone Oalls), which' statute will be discussed in con
nection with the following sect.ion, indicated tha,f:, ill the mid-1960's 
there were well over 500,000 harassing telephone calls per year, but 
that only 500 of these were interstate: In enacting 47 U.S.O. 223 in 
1968, the Oongress carefully limited the Federal role to interstate 
calls. The Oommittee believes that any expansion would represent an 
undue burden on Federal law enforcement officials and would inter
fere with local legislation and enforcement without adequate justi
fication. Accordingly, both terrorizing and harassing (section 1616) 
telephone calls must be iuterstate in order for Federal jurisdiction 
to attach on that basis.GO 
5. Grading 

An offense under this section is graded as a Olass D felony (up to 
six years in prison). This is generally in accordance with present 
law. 

SECTION 1616. COlrIllIUNICATING .A THREAT 

1. In General and P1'esent Fedeml Law 
This section is a lesser included offense of section 1615 (Terroriz

ing). It is identical in terms of the conduct proscribed but differs 
from terrorizing in that it requires a specific intent to frighten or 
Jlarass and requires no showing that any harmful consequence ensued 
from the communication. . 

This section covers, to some extent, all of the existing statutes 
discussed in connection with the previous section. In addition, it 
carries forward a part of 47 U.S.O. 223, punishing obscene or harass
ing telephone calls. That statute. punishes by up to six months in 
prison whoever, by means of a telephone in interstate or foreign com
merce (or in the District of Oolumbia), makes, inter alia, "repeated 

•• See 1).180 UnUrl State8 v. Kelner, 81lpra note 47, upholding application of 18 U.S.C. 875 to 
a threat uttered In a telecast that was broadcast In three states. 

00 Obscene telephone calls may De punished in Federal enclaves under the assimilative 
crime provisions of the proposed Code (section 1862). . 
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telephone calls, during which conversation ensues, solely to harass 
any person at the ciLllecl number." G1 
9a. The Offense 

Subsection (a) provides that a person is guilty of an offense if, 
with "intent to alarm or harass another person, he communicates" a 
"threat" or "information" of the types described in paragraphs 1615 
(a) (1) and (2). Accordingly, the discussion of the elements in and 
the culpability with respect to those paragraphs is applicable here. In 
addition, this section requires that the conduct be engaged in with 
a specific purpose to "alarm or harass" another person. The intent is 
similar to that required uncleI' a typical disorderly conullct section
i.e., to "alar:m, harass, or annoy" G2-except 1.ihat the milder term 
"annoy" has been dropped from this section. Thus an intent merely to 
annoy or irritate another individual by communicating a threat or 
false information is not within the scope of this section. 

This section does not require that the conduct have produced the 
result intended or, indeed, have caused any harmful result. Thus, if a 
communication of the specified type is intercepted by an F.B.I. al4ent 
rather than received by the intended victim, the offense is nevertheless 
consummated if the requisite intent to alarm or harass can be proved. 63 

3. Jurisdiction 
There is Federal jurisdiction over an offense under this section if the 

off(lnse is committed within the special jurisdiction of the United 
States or in a circumstance set forth in paragraphs 1615(c) (2) 
through (5). These provisions have been described in connection with 
sections 1611 and 1615. 
4. Grading 

An offense under this section is graded as a Class A misdemeanor 
(up to one year in prison) if the threat or information concerns a 
crime, conduct, or circumstance dangerous to human life, ancl a Class B 
misdemeanor (up to six months in prison) in any other case. The 
Committee deems that the prohibited conduct is more likely to succeed 
in alarming or harassing another (and to produce a more severe or 
sustained reaction of alarm or harassment) if the comm llnication in
volves a threat or information bearing upon danger to human life. 

In S. 1400 a further grading distinction was created (i.e., Class E 
felony) for communicating a threat to the President. This higher 
grade was regarded as necessary because a threat to the President 
causes a certain disruption of government functions (e.g., it may result 
in the canceling of a Presidential appearance and the diversion of 
Secret Service personnel). ':Vhe Committee concurred in this judgment 
but felt that the offense of threatening the President shonld be con
tained as a separate offense within chapter 13 (Offenses Involving 

01 This section wlll overlap that provision to the extent that the conduct involves "re
peated" telephone calls (not a requirement under this section) and that the communication 
involves a threat or false information of the specified type. Since the provisions of 47 
U.S.C. 223 are nowhere precisely covered in the proposed Code, yet are of a relntlvely 
minor. rpl!'ulntory nnture. thp Cnmmittee determined to retain this statute In title 47. 

0' See Final R"port, section 1861. 
03 Under 47 U.S.C. 223, by contrast, it has been held that telephone calls which were 

hanc1led by an answerinl! Hen'ice rnther t.hun the intpndpd recipient c(lnld not be considered 
In determining whethpr "rrllentp<1" calis c1e~iJ!ned to "hnraAR any person at the called 
number" hnd been made. See Unitcrl gtates Y. Darsey, 342 F. RUllP. 311 (E.D. Pa, 1972), 
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Governmental Process). 64 So far as tlhe liability for communicating 

the threat itself is concerned, threatening the President is treated no 
differently under this section from threatening any other person. 

SECTION 1617. RECKLESS ENDANGERMENT 

I. In. General 
A.lthough existing Federal law penalizes some particular forms of 

reckless endangering, the Eresent section is new in generalizing the 
offense. In the Committee s view, the creation of such an offense is 
amply justified, since the operatioj1 of dams, nuclear facilities, trans
portation facilities, etc., obviously affords many opportunities for en
dangering life which should fall within the ambit of Federal juris
diction. The National Commission included a shnilar section in its 
proposal.65 

This section serves three basic purposes: (1) to upgrade or create 
additional penalties for crimes against property when hnman life is 
endangered (e.g., arson); (2) to provide felony treatment for reck
less violation of Federal penal safety regulations, food and drug con
trols, etc., when human life is endangered; and (3) to punish other 
reckless behavior dangerous to human life which may not fall under 
any other section (e.g., shooting wildly into a crowd) .00 

93. Present Federal La1.() 
A.s previously stated, there is no general reckless endangerment pro

dsion in current Federal law. However, some provisions do exist 
which proscribe the reckless endangerment of human safety in spe
cific circumstances. 

18 U.S.C. 3~, for example, punishes by up to twenty years in prison 
whoever, inte1' alia, "with a reckless disregard for the safety of human 
life," damages, destroys, or places any explosive or destructive sub
stance in or in proximity to any motor vehicle used in interstate or for
eign commerce or its cargo. 

46 US.C. 1461 ( d), enacted in 1971 provides that a person who uses 
a, vessel in a "grossly negligent" manner "so as to endanger the life, 
limb, or property of any person" is guilty of a misdemeanor punish-
able by up to one year in prison. • 

In addition, certain other provisions define crimes in such a way 
that violation will usually constitute reckless endangerment. Thus 18 
U.S.C. 1716 punishes by up to one year in prison the "knowing" mail
ing of any poison, explosives, and "an other natural or artificial arti
cles, compositions, or material which may ldn or injure another." Sim
ilarly 18 US.C. 832 punishes the knowing transportation of any dan
gerous explosives or radioactive materials by up to one year in prison. 
18 US.C. 1856 punishes by up to six months in prison any person who 
starts a fire on or near Federal forest lands and leaves the fire without 
('xtinguishing it, suffers it to spread beyond his control, or leaves it to 
burn unattended.o7 

.. See section 1357 (a) (2). 
0:; ~ee Flnnl Report. § 1613. 
00 See, e.g., Rendel'son Y. Kibbe, -- U.S. - (1977), Involving New York's simllaT 

statute. 
Il7 See also 49 U.S.C. 1472(1) (2), which punishes possession or placing on boarel an air. 

crnft of cOllcpale<l wcapons or explosives whell done without regard or with reckless 
disregard for the safety of humnn llfe. 
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3. The Offen8e 
Subsection (a) of section 1617 provides that a person is guilty of an 

offense if he engages i~l conduct by which he places or may place an
other person in danger ·.)f death or serious bodily injury. 

This section represents something of a departure from the result
oriented approach adopted elsewhere in this subchapter in that it 
focuses on the defendant's conduct rather than the results of his 
actions. The language "places or may place" is talren from the Model 
Penal Code as 'and is intended to convey tile idea that there is no re
quirement that any particular person in fact be placed in danger but 
only that potential risk to human life or serious bodily injury be 
created.69 

The term "serious bodily injury" was discussed in connection with 
sections 1611 (Maiming) and 1612 (Aggravated Battery) and that 
discussion is applicable here. . 

The phrase "engages in conduct" reaches omissions, as well as affirm
ative acts, that place or may place another person in danger. Thus, a 
person under a legal duty to take a particular action who is aware of, 
and consciously disregards, the risk that his failure to perform the 
duty will endanger another and then fails to carry out that duty may 
be guilty under this section.70 

The conduct element in this section is "engages in conduct," that is, 
any action, omission, or possession. Since no culpability level is spe
cifically prescribed, the applicable state of mind that must be proved 18 

at least "lmmying," i.e., that the offender was aware of the nature of 
his conduct. 

The element that another person is placed or may be placed in danger 
of death or serious bodily injury is a result of conduct. Since no culpa
bility standard is specifically designated, the applicable state of mind 
is, at a minimum, "reckless," thus requiring proof that the offender 
was at least aware of but disregarded the risk that such a result might 
occur, and the risk was such that its disregard was a gross deviation 
from the standard of care that a reasonable person would have exer
cised in the circumstances.71 Thus, mere negligence or a deviation from 
the standard of care that is not "gross" will not suffice- for liability.72 
However, in the case of a violation of safety regulations, if the de
fendant is engaged in a regulated business, he may be presumed to 
know tihe dtmgerR inherent in that business.73 

4. Affirmative Defe'Me 
Section 1618 (b) contains 'an affirmative defense of consent ap

plicable to this section. This defense has been explained in connection 
with section 1611 of this report and that discussion applies as well 
here. 
5. Jurisdiotion 

There is Federal jurisdiction over an offense l.U1der this section if 
the offense is committed within the special jurisdiction of the United 

.. See "Mmlel Penal Code § 211.2 (P,O,D.1962). 
00 The same was true under the provision suggested by the National Commission. See 

Working Papers. pP. 836-837. 
70 "Ommission" is defined in section 111 as ria failure to perform an act that there is a 

legal duty to perform." 
'11 See sections 302(c) (2) and 303(b) (3). An exception is if lack of awareness is caused 

by RP1f-indl1~Nl Intoxiration. 
'12 See Working Papers, pP. 125-127. 
'13 Ct. Unitea State8 v. Intema·tiOlwZ Min'18 Gorp., 402 U.S. 558 (1971). 
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States or if it OCCllrs during the commission of any other offense over 
,vhich Federal jurisdiction exists. The former branch includes, in es
sence, Federal enclaves, various veSSels on the high seas, and certain air
craft while in ftight.7-1 The second branch is deliberately broad in order 
to l'each, among other things, violations of food and chug or safety 
regulations.75 

6. Grading 
An offense under this section is graded as a Class D felony (up to 

six years in prison) if the circumstances manifest extreme indiffer
ence to lmmanlife (e.g., shooting into a crowd, poisoning a reservoir, 
or burning down an occupied apartment building). Otherwise, the 
offense is a Class E felony (up to three years in prison). The grad
ing distinction accords ·with that recommended by the National 
Commission. 

SECTIOX 1618. GENERAL PROVISIONS FOR SUBCHAPTER B 

This sect.ion cont.ains affirmative defenses of consent applicable t.o 
certain offenses in t.his subchapter. These provisions have been treat.ed 
in connection with the specific sections to which they apply, and no 
further discussion is therefore needed here. 

SUBCHAPTER C.-KIDNAPPING AND RELATED OFFENSES 

(SECTIONS 1621-1(24) 

This subchapter contains four sections, all dealing with various 
forms of criminal restraint. Section 1621 proscribes kidnapping, the 
most serious of the offenses herein, involving the restraining of a per
son for one or more enumerated heinous purposes. Section 1622 plm
ishes aggrava,tcu criminal restraint, involving the restraint of an indi
vidual, wit.hout specific intent., but where one or more enumerated 
factors is present enhancing the danger to the victim or concerning 
holding him in a condition of slavery or involuntary servitude. Sec
tion 1623 punishes simple criminal restraint, involving a non-trivial, 
unlawful restraint upon a person's liberty, but unaccompanied by any 
aggravating factors or heinous intent. Section 1624 contains some gen
eral provisions for the foregoing sections. 

SECTION 1621. KIDNAPPING 

1. In Geneml a1ul Present Fedeml Law 
This section is designed to provide severe penalties for this most 

serious form of criminal restraint. Unlike the current Federal kidnap-
.. See ~ection 203. 
"" For exam!ll~. violation of any of the following Fooe] and Drug laws would create jurl~

dlctlou under this section: 21 U.S.C. 104, 111, 115, 117, 120-122, 124, 126-128, 134 (a)
(c), 151-158, 198 (a)-(c), 458-461 (lc), 463-467, 606-624, 641-645, 671-679, 821-966, 
1037, 1041, 1049. Thus, If a lfcrson sells a contaminated serum In violation of 21 U.S.C. 
151 and It can be shown that ln doing so he showed a reckless disregard for human life or 
serio liS Injury, then he may be guilty of Reckless Endangerment as well as the misde
meanor set forth In 21 U.S.C. 158. 
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ping laws, milder forms of unlawful restraint are proscribed in sepa
rate sections, rather than being lumpecl together in a single provision. 

Ourrent law covers the oiYellse of kidnapping with a number of sep
arate statutes. These statutes include the basic Federal kidnapping act 
(commonly referred to as the Lindbergh Law), 18 U.S.a. 1201-1202, 
and special kidm~pping statutes coverillZ the offense when comm.itt.ed 
in the course of a bank robbery, 18 D.b.O. 2113(e), and when It lll
valves the abduction of the President or Vice President, 18 U.S.O. 
1751, or a Member of Oongress, 18 U.S.O. 351. Kidnappin$,. also is cov
ered to some extent by the White Slave Traffic statutes, 181).S.0. 2421-
2423, and by statutes dealing with cruelty to seamen and ship mutinies, 
18 U.S.O. 2191-2192, and shanghaiing of sailors, 18 U.S.O. 2194. Other 
offenses closely related to kidnapping aTe the laws against slavery, 18 
U.S.O. 1581-1588. 

The so-called "Lindbergh Law," 18 U.S.O. 1201, was enacted in 1932 
in response to the infamous abduction and murder of the Lindbergh 
baby. As originally enacted, the statute made it a crime knowingly to 
transport in interstate or foreign commerce any person "who has been 
unlawfully seized, confined, inveigled, deco:,'ed, kidnapped, abducted, 
or carried away and held for ransom or reward," except in the case 
of a minor who is abducted by a parent. If the kidnapped person 
were not liberated unharmed, the maximum penalty was death on 
recommendation of the jury; otherwise, the olfense was punishable by 
any term of years or for life. 

In 1934 Oongress amended the statute to add the words "or other
wise" after "ransom or reward," apparently because of concern about 
other serious forms of kidnapping such as the kidnap-murder of racket
eers by their rivals. 

The addition of the words "or otherwise" transformed the statute 
into one of very broad scope. In Gooch v. United States,l the Supreme 
Oourt, in sustaining a conviction under the then recenUy amended 
statute for holding al1d transporting a State peace officer in order to 
avoid arrest, stated: 2 . 

Evidently, Oon~ress intended to prevent transportation in 
interstate or forelgn commerce of persons who were being 
unlawfully restrained in order that the captor might secnre 
some benefit to himsel:f. And this is adequately expressed by 
the words of the enactment. 

* * * * - * * 
Holding an officer to prevent the captor's arrest is some-

thin&" done with the expectation of benefit to the transgressor. 
So alSO is kidnapping with purpose to secure money. These 
benefits, while not the same, are similar in their general nature 
and the desire to secure either of them may lead to kidnapping. 
If the word reward, as commonly understood, is not itself 
broad enough to include benefits expected to follow the pre
vention of arrest, they faU within the broad term, "other-

. wise." 
In United States v. Healy,3 the Supreme Oourt reaffirmed the Gooch 

holdi~lg that no motive of pecuniary profit for the kidnapping need be 

'291 U.s. 124 (1936). 
2 Id. at 128-129. 
3316 U.S. 75. 81-83 (1964). 
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shown and upheld an indictment charging kidnapping and air piracy 
where the defendants at gunpoint kidnapped the pilot of a private 
plane and compelled him to transport them from Florida to Cuba. The 
Court also rejected the defendant's contention that since the object of 
the kidnapping (i.e., the transportation to Cuba) was not illegal, their 
actions did not constitute an offense under 18 U.S.C. 1201; the Court 
held that the legality of the ultimate purpose is irrelevant and that the 
statute simply proscribes kidnapping as a method to attain the 
purpose. 

In light of Goooh and Healy, the lower Federal courts have con
strned the "or otherwise" langnage expansively so as to eliminate from 
the statute any limitation based on the purpose or motive of the kid
napping. Thus the current statute has been held, e.g., to reach kid
nappin(f in order to force the victim to confess to a heinous crime so 
as to C1~hance the defendant-private invp.stigator's fame/ kidnapping 
in order to take "indecent libel'ties" with the victim,5 kidnapping by 
Klansmen of a couple who \Yere transported to a lonely spot, given a 
flogging, and told to attend church and stop livin¥ together,G kid
napping to force the victim-driver to cross a State hne in order that 
the defendant could be Jet off cJoser to his destination/ kidnapping for 
Lhe purpose of holding a stepdaughter in involuntary servitude,S and 
kidnapping for the purpose of rape.9 

The "or otherwise" aspect of 18 U.S.C. 1201 is indeed so broad that 
it would clearly permit prosecution of youths who kidnap a pledge 
in a fraternity initiation. Criticism has been leveled at this statutory 
formulation, particularly in view of the heavy potential penalties, 
because it does not discriminate between the less serious forms of 
criminal restraint and the more dangerous kidnappings to obtain 
ransom or to aid in the commission of a fe10ny or an escape. 

A second major problem with 18 U.S.C. 1201 is the difficulty of de
termining when movement of the victim in the course of another 
offense, such as robbery or rape, is sufficiently distinct or independent 
to justify a separate kidnapping charge.1o Generally, the cases under 
the current statute have been extremely permissive in upholding kid
napping convictions in such circumstances, in the face of a contention 
that the kidnapping should be deemed to have merged in the offense it 
was designed to facilitateY 

18 U.S.C. 1201 was amended in 1972 to its present form. The amend
ments in no way altered the application of the cases discussed above 
and did not purport to deal with the "merger" problem involving 
transportation of the victim in the course of another crime. Instead, the 
purpose of the amendments was primarily to expand Federal juris
diction. Thus, the statute currently reaches not only situations where 
the victim 1S "willfully transported in interstate or foreign com-

• Unite(Z States Y. Parke,', 103 F.2d 857 (3d Cir.). cert. denied. 307 U.8. 642 (1939). 
• De Herrera V. United State8, ~30 F.2d 587 (10th Clr. 1964). 
"Brooks V. United Statea, 199 F.2rl 336 (4th Clr. 1952). 
• Wheatley V. Unite(ZState8. 159 F.2cl fi99 (4th Clr. 1946). 
8 Miller v. United States, 123 F.2d 715 (8th Cir. 1941), rev'd on other groundG, 317 U.S. 

192 (1942). 
• Poindexter v. United States, 139 F.2d 158 (8th Cir. 1943). 
10 See Working Papers, p. 855. 9 6 
U E.g., United States v. Baker, 419 F.2d 83 (2d Cir. 1969). cert. denied, 397 U.S. 7 

(1970) . United States v De La Motte, 434 F.2d 289 (2d Clr. 1(70), cert. denied. 401 Uif' 
921 (1971); see also United States v. Wolford, 444 F.2d 876 (D.C. Clr. 1971), genera Y 
reviewing the authorities. 

92-919 0 - 77 - pt. 1 - 36 
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merce," 12 but also kidnappings within the special maritime and terri
torial jurisdiction of the United States under 18 U.S.C. 7, and within 
the special aircraft jurisdiction of the United States as defined in 
49 U.S.C. 1301(32). The amendment also extends the statute to in
stances where the victim is a foreign official, an official guest of the 
United 'States, or an internationally protected person, as defined in 18 
U.S.C. 1116 (b). Finally, the penalty provision was modified to 
eliminate the death sentence. This latter amendment was in response 
to the holding in United States v. Jackson/3 which had declared the 
death penalty in the fOTIUer statute unconstitutional because, by per
mitting its imposition only in the event of a jury trial, it tended to 
discourage defendants from exercising their rights to plead not guilty 
and to demand a jury trial. . 

Before briefly reviewing the remaining Federal law dealing with 
kidnapping, it should be noted that the criticisms directed agamst 18 
U.S.C. 1201 and similar State enactments have led in recent years to 
wholesale changes in the State statutes that punish the several offenses 
that were formerly lumped in the general category of kidnapping. In 
very broad outline, the new codes break the offense of kidnapping into 
three separate crimes. The first retains the name "kidnapping" and 
covers only the most heinous offenses by requiring certain specific 
intents such as holding a person for ransom, or as a hostage, or to 
facilitate commission of a felony. Kidnapping is usually graded as a 
Class A or B felony. The second offense is generally entitled "felonious 
restraint" and punishes those offenses in which a person is deprived 
of his liberty and some aggravating factor such as threats, endanger
ment, or exposure to risk of serious bodily injury is present, but where 
the most dangerous purposes that characterize the higher crime of kid
napping are absent. Felonious restraint is generally graded at the 
Class C or D felony level. The third offense, called "unlawful im
prisonment," covers any other form of unlawful restraint imposed on 
a person, and because of the absence of any serious criminal purpose 
or any endangerment of the victim or another, this offense is graded 
as a misdemeanor. 

This basic three-offense concept has been enacted into law in New 
York and has been adopted or proposed in at least a dozen other State 
revisions.14 It has been recommended by the Model Penal Code t5 and, 
for the Federal system, by the National Commission.1G The Committee 
has incorporated this essential idea into S. 1437, as reported, although, 
as will be seen, the formulation proposed here differs in some signifi
cant respects frOll1. that suggested by tho National Commission. 

18 U.S.C. 1202, a seldom utilized companion statute to 18 U.S.C. 
1201) penalizes by up to ten years in prison whoever receives, possesses, 
or disposes of any money or other property, or any portion thereof, 
~ 1lI The purpose of the change from "knowingly" to "wl11fully" In this respect Is not ex
plained In the legislative history. Howpver, It Is apparently aimed at Indicating that the 
defendant need not have actual knowledge of the crossing of State or international bound· 
aries thereby resolving a conflict under the former version of the statute. See United 
States v. Na·pier, 518 F.2d 316 (9th Cir.), cert. denied, 423 U.S. 895 (1.975). 'Compare Ediso:n 
V. United States, 272 F.2d 684 (10th Clr. 1959), and United States v. Powell, 24 F. SUPll. 
160. (En. Tenn. 1938) (knowledge not required), with Wheatley v. United States, 159 F.2d 
1i99 (4th Clr. 1946) (knowledgp of jurisdictional element required). 

,': f~Oa¥d~i:I~~O t~1~~J' York the concept' has been adopted, with occasional variations, 
In Colorado, Connecticut, nllnois, Kansas, Minnesota, Montana, New Mexico, Oregon, and 

pe,~~s:el~~~~fons 212.1-212.3 (P.O.D. 1962). 
,. Sec FInal Report, §§ 1631-1634 .• 
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kno"\\"'U to nave been delivered as ransom or r~ward in connectio~ wit? 
a violation of 18 U.S.C. 1201. This statut.e wIll not be covered m t~IS 
subchapter but will be ca!ried forward unde~ the ~eneral accomplIce 
sectio:nY and mIder sectIOn 1311(0.) (2) (Hmdermg Law Enforce
ment). 

18 U.S.C. 2113 (e) punishes whoever, in committing .any offen~e 
defined in that section (i.e., bank robbery and related cl'lme~) '. or m 
avoiding or attempting to avoid apprehension for the cOI?mlssIOn of 
such offense, or in freeing himself or attempting to free hImself from 
arrest or confinement for such offense, "forces any person to a.cc<?m
pj)~y him without the consent of such person." The penalty IS Im
f>risonment for not less than ten years or death if the jury shall so 
direct.Is 

It has been held that this subsection creates a separate offense from 
the offense of bank robbery, permitting cumulative punishment.19 

18 U.S.C. 1751, enacted in. 1965, is another specialized statute, deal
ing in part with kidnapping. It provides that any person who, inter 
alia, kidnaps the President of the United States, the President-elect, 
the Vice President (or, if there is no Vice President, the officer next 
in the order of succession to the Presidency), the Vice President-elect, 
or any individual acting as President under the Constitution and laws 
of the United States, shall be punished by up to life imprisonment or 
by death if the victim was killed. 

18 U.S.C. 351, enacted in 1971, provides similar coverage for mem
bers of Conwess. Subsection (b) punishes, by up to life imprisonment, 
or by death If death results any person who kidnaps a member of Con
gress or member-elect.20 No reported cases under these statutes exist. 

18 U.S.C. 2191 punishes by up to five years in prison whoever, being 
the master or an officer of.a yessel of t~e United Stat~s.on ~he.high 
seas or any other waters withm the admIralty and marItIme JurIsdIC
tion, "imprisons any of the crew of such vesse1." No reported cases 
under this provision apparently exist. 

18 U.S.C. 2192 punishes by up to five years in prison whoever, being 
a member of the crew of n, vessel of the United States on the high seas 
or any other water within the admiralty and maritime jurisdiction 
"unlawfully confines the master or other commanding officer thereof." 
No . r!lcen~ cll;ses under this p,r?vision apparently exist. Several. old 
deCISIOns mdICate that any seIzmg of the master, £01' however bl'lef a 
period (e.g., momentarily grabbing him and holding him against the 
rail), violates this statute.21 Such conduct would not constitute a re
straint under the offenses defined in this subchapter,22 although it 
might be punishable as a battery under section 1613. 
. 18 U.S.q. 2194 punishes by up to one year in prison whoever know
mgly detams on board any vessel engaged in interstate or foreign 
commerce or on board a vessel of the United States navigatinO' the 
high seas or other navigable waters of the United States any p~rsoll 

17 Section 401 of tbe Code. 
18 The death sentence aspect of this statute has been declared unconstitutional under 

the rationale of United State8 V. Jackson, 8upra note 13. See Pope V. United State8 392 
U.S. 651 (1968). ' 

lO Sec Ola·rk v. United States, 281 F.2d 230 (10th Clr. 1960) ; United States V. Parker, 
283 F.2d 862 (7th Cir. 1960), ccrt. denied, 366 U.S. 937 (1961) . contm, United State8 v 
ROBSio, 552 F.2d 381 (1st Cir. 1977). ' . 

"" This statute Ilnd II:! u.l:I.e. 1751 also punish nn attempt to kidnap Ilny ot the respec-
11ve offlcials there set forth. An attempt Is pUnishable by up to lHe ImprIsonment. 

21 Sel! Lander v. United States, 14 b'. Cas. No. 8,039 (C.C.S.D.N.Y. 1844) : United Statea 
v. Blae/en, 24 F. Cas. No. 14,606 (CC. Fn. 1816). 

"" See.section 1624. 
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who has been "shanghai~d" on such vessel with intent that he per
form labor or service of any kind. This provision will be carried for
ward in section 1622 of the proposed Code. 

18 U.S.C. 2421-2423, the White Slave Traffic Act, covers the trans
portation in interstate or foreign commerce of women or girls for 
prostitution or immoral purposes. Section 2421, the principal statute, 
punishes the act of transportation with criminal intent, without re
gard to whether there was consent by the woman or not. For this 
reason, the offense is distinct from kidnapping,23 and it would not be 
covered in this subchapter.24 

Sections 2422 and 2423 punish, by contrast, whoever "knowingly 
persuades, induces, entices, Or coerces any v>oman or girl" to travel 
in interstate or foreign commerce for purposes of prostitution or 
other immoral purpose. To the extent that these statutes apply where 
the means used is coercion, they will be covered in this subchapter. 
Section 2422 has a maximum penalty of five years in prison. Section 
2423, which applies where the woman is under eighteen years of age, 
is punishable by up to ten years in prison. 

Various statutes in chapter 'l7 of title 18 (Peonage and Slavery) 
and chapter 107 (Searrien and Stowaways) also proscribe kidnapping 
or similar crimes of restraint. . 

18 U.S.C. 1581(a) punishes by up to five years in prison whoever 
"holds or returns any person to a condition of peonage, 01' arrests 
any person with the intent of placing him in or returning him to 
peonage." 

The term "peonage" has been held to be a form of involuntary 
servitude within the meaning of the Thirteenth Amendment 25 and 
to mean "compulsory service to secure the payment of a debt." 26 It is 
immaterial whether the debt is rea] or alleged, and the amount of the 
debt and the method of coercion are also irrelevant,27 What the statute 
outlaws is any form of compulsion to secure services of the victim in 
payment of thedebt.2s 

18 U.S.C. 1583 punishes by up to five years in prison whoever, inter 
alia, "kidnaps or carries away any other person, with the intent that 
such other person be sold into involuntary servitude, or held as a 
slave." 

18 U.S.C. 1584 imposes an identical punishment upon whoever 
"knowingly and willfully holds to involuntary servitude or sells into 
any condition of involuntary servitude, any other person ':or any 
term." 

The term "involuntary servitude" as used in this statute has been 
narrowly defined to mean "causing the servant to have, or to believe he 
has, no way to avoid continued service or confinement ... not a sit
uation where the servant knows he has a choice between continued 
service anel freedom, even if the master has led him to believe that the 
choice may entail consequences that are exceedingly bad." 29 Under 
this definition, a Connecticut farmer who hired a Mexican family to 

.. See Hattaway v. United State8, 399 F.2d 431 (5th Clr. 1968). 
U The bas!!! coverage of the White Slave Traffic Act, albeit only partial. Is round In 

proposed section 1843 (Conrluctlng II Prostitution Business). 
:s See Taylor v. Georuia, 315 U.S. 25 (1942) . 
•• See Olyatt v. United State8, 197 U.S. 207,216 (1905). 
:IT See Bailey v. Alabama, 219 U.S. 219. 242-243 (1911) ; Pierce v. United States, 146 

F.2d 84 (5th Clr. 1944). cert. rlenled. 324 U.S. 873 (1945). 
'" Under the "arrest" branch, It Is not necessn~y that any service actually be performed. 

See Utlited States v. Ga81cin, 320 U.S. 527 (1944). 
'" United State8 v. Shacknev, 333 F.2d 475. 486 (2d Clr. 1964). . 

__ ___ __ ____________________________________________________________ J 



553 Section 1621. 

work for him, kept them at his farm under onerous conditions, and 
threatened them with deportation if they left, was found not to be 
guilty of holding the family to involur.:ary servitude. The court, in a 
thorough review of virtually all the cases arising under chapter 77, 
determined that either physical restraint or threat to cause immediate 
confinement would sufIice but that a threat of deportation was not such 
p. means as would constitute a "holding" to involuntary servitude.30 

18 U.S.C. 1585 punishes by up to seven years in prison whoever, 
being a United States citizen or resident and of the crew of a foreign 
vessel engaged in the slave trade, or being of the crew of a vessel owned 
in whole or part by a United States citizen, inter alia, seizes any person 
on a foreign shore with intent to make h.im a slave, or forcibly brings, 
carries, receives, confines, detains or transports any person as a slave 
on board such a vessel. 

18 U.S.C. 1587 punishes by up to four years in prison whoever, being 
the master 01' commander of any vessel within the jurisdiction of the 
United States, has on board any person with the intent of selling him 
as a slave 01' landing him for such purpose. 

18 U.S.C. 1588 punishes by up to five years in prison whoever, being 
the master 01' owner of a vessel, receives a person on board knowing 
01' intending that he be carried from the United States to any place to 
be held 01' solel as a slave, or carries within the United States any per
son with intent to hold 01' sell him as a slave. 

All the offenses in chapter 77 described above will be carried forward, 
in part or in whole, in section 1622.31 

~. The Offeme 
A. Elements 
Subsection (a) of section 1621 provides that a person is guilty of an 

offense if he restrains another person with intent to (1) hold him for 
ransom or reward, (2) use him as a shield 01' hostage, (3) commit a 
felony, or (4) interfere with the performance of a goverJ)Jl1ent 
function. 

The term "restrain" is defined in section 1624 to mean to "restrict 
the movement of a person without consent, so as to interfere with 
his liberty, by (A) removing him from his place of residence or 
business; or (B) confining him in any place or moving him from one 
place to another unless such confinement or movement is trivial." 

The term "consent" is defined in section 111 so as to include willing 
assent, but not to include assent given by a person (a) who is legally 
incompetent to authorize the conduct assented to, (b) who is a member 
of a class whose improvident consent is sought to be prevented by the 
law describing the offense, (c) who is, by reason of age, mental disease 
or defect, or intoxication, manifestly unable, or known by the actor to 
be unable, to make a reasonable judgment as to the nature or harmful
ness of the conduct assented to, or (d) whose assent is induced by force, 
threat, intimidation, or deception .. Subsection (a) (1) of section 1624 
also contains a special definition of "consent" applicable to the offenses 
in tlus subchapter as excluding assent given by the victim "if in bct he 
is less than fourteen years old 01' is incompetent and if his parent, 

:JO 1(1. at 481-487 . 
., 18 U.S.C. 1582, dealing with equipping vessels (or the slave trade. and lS U.S.C. lelS6, 

punishing service on board a vessel engaged In the sla\ e trade, are unrelated to this sub
chapter dealing with offenses Involving criminal restraint. 
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guardian, or other person responsible for his welfare has not acquiesced 
in the movement or confinement." 

The definitions of "restrain" and "consent" are very similar to those 
adopted by the National Commission.32 The National Commission, 
however, also utilized another term-"abduct"-in conjunction with 
"restrain." Abduct was defined to include all the elements of "restrain" 
plus an intent on the part of the defendant to prevent the person's 
liberation (1) by secreting or holding him in a place where he is not 
likely to be found, or (2) by endangering or threatening to endanger 
the safety of any human being.33 To constitute the offeni'll' of kidnap
ping in the Commission's scheme, it was necessary to find first, the ele
ments of restraint, second, one of the intents that establishes abduc
tion, and third, one of the specific purposes enumerated (e.g., to hold 
the victim for ransom or reward) .84 

The National Commission's reason for adding the concept of 
"abduct" to that of "restrain" was "to emphasize the complete con
trol of the victim involved in a kidnapping." 35 The Committee feels 
this is unnecessary and that the concept of "restrain" includes both (1) 
and (2) immediately above. If a person is taken and without consent 
(e.g., by "force, threat, intimic1ation,3G Or deception") and is de
prived of his liberty for the purpose of ransom (to use the most 
common example), it is difficult to understand how chis activity can 
be accomplished without either confining him in a place where he is 
not likely to be found or endangering or threl).tening him or another 
person. Thus, the elements already present in "restrain" are such that 
the addition of the concept of "abduct" would result in little other 
than problems in proof at the trial. Moreover, even if it is possible 
to envisage a restraint, as defined in this section, accompanied by one 
of the enumerated specific intrnts, without endangerment or isolation 
of the victim, there is no reason why the offense should not be complete 
none the less. It would seem that even without the element of abduc::ion 
the conduct described is within the traditi,'e'f\l offense covered by the 
Lindbergh Law and hence should be subject t,) severe punishment. 

The term "restrain," as noted above, is defined in section 1624 to 
mean (1) the restriction of the movement of a person without con
sent 37 (2) so as to interefere with his Jiberty (3) by removing him 
from his place of residence or business, or by confining him in any 
place or moving him from one place to another unless such confine
ment or movement is trivial. These three elements must coalesce in 
order to fit the definition. 

Restraint is without consent if it is accomplished, int81' alia, by 
"force, threat, intimidation, or deception." 38 The inclusion o.f coercive 

8!l See Final Report, § 1639 (a). 
"" See id. § 1639 (a). 
~, Sec icZ. § 1631. 
no See Workine: Papers, p. 856. 
"" The :Model PennI Code employed the word "threat" alone, without "Intimidation" ; the 

)/'Iltional CommiSSion did the reverse. Although the terms are close in meaning, the Com
mittee has utilized both for added clarity and to Insure completeness In coverage. 

:n'The National Commission, In addition to the concept of "withont consent", provided 
In its definition of "restrain" that the restraint be done "unlawfully". See Final Report, 
§ 1639(a). The function of the modifier "unlawfully" was ohvlonsly to exclude acts such 
as arrests wh'~h may be botb forcibly and lawfully. While the Commitee, of cour~e, 
shares the vbw that an arrest should not be punishable as a criminal restraint, this 
result is apltleved under the Code by operation of the defense of exercise of public 
authority carried forward in section 501. This treatment of the issue is deemed superior 
to including the term "unlawfully' in the offense, since the same defense would normally 
be available to a law enforcement officer who makes an arrest later determined to be 
"unlawful". 

38 See the definition of "eonsent" in section 111. 
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factors other than force is consistent with existing cases under the 
Lindbergh Law which make it clear that the holding or restraint 
can be achieved by mental as well as physical means.30 Restraint 
can be accomplished even though the victim has acquiesced if in 
fact the victjm is less than fourteen years old or is incompetent and 
if his parent Dr guardian, or the incH vidual or institution responsible 
for his welfare, has not acquiesced in the movement or connnement.40 

This provision is derived from the decision in Uhatwin v. United 
States.41 That case involved a prosecution under the Lindbergh Law 
for inveigling or decoying a fifteen year old girl (with a mental age 
stipulated as seven) to Jive with the defenda.nt, a Mormon, as a part
ner in a "celestial" marriage. The Supreme Uourt reversed the convic
tion on numerous grounds, one of which was that there was no sub
stantial proof that the girl was 'Of such an age or mentality as neces
sarily to preclude her from understanding the doctrine oJ celestial 
mal'l'iage and from exercising her own free will. Tile Court noted 
that: 42 

At the time of the alleged inveiglement ... she was 15 years 
and 8 months of age and the alleged holding occurred t.here
after. '1'here is no legal warrant for concluding that such an 
age is ipso facto proof of mental inc!l.pacity in view of the 
general rule that incapacity is to be presumed only where a 
child is under the age of 14. 9 'V"igmore on Evidence (3rd cd.) 
§ 2514. 

The Court further observed that, although it had been stipUlated that 
tho alleged victim had a mental age of only seven, it had not been 
shown what tests had been used to arrive at this conclusion. The Court 
held ths: before criminal liability could be sanctioned in a case of this 
kind (i.e., as previously found by the Court, a case where there was no 
unlawful physical or mental restraint on the girl and no proof of a 
desire by the defendant to hold her against her will), there "must be 
competent proof beyond a reasonable doubt of a victim's mental in
capacity in relation to the ... acts in question." 43 

Based on this holding, the Committee has adopted fourteen as the 
critical age below which consent for purposes of this statute will not 
suffice to immunize the defendant (or, alternatively, proof of the 
victim's incompetence, whatever his age) unless, in either instance, the 
yictim's gtlardlan or person responsible for his welfare has acquiesced 
m the confinement or movement.H 

The second element of the definition of "restrain" incorporates the 
concept of interference with liberty. Obviously there can be no 
restraint in the common meaning of the word without such inter
ference. The National Commission qualified this phrase by requiring 
that any interference with liberty be "substantial." 46 The Committee, 

.. See e.g., United States v. },[cGradv, 191 F.2d 829 (7th Clr. 1"':1), cort. aenled, 342 U.S. 
911 (1952). The same words-"force threat, Intimidation, ann ueceptlon"-o,re also used 
together In sections 1~16, 1323 Rnd 1357 and reference shOUld be made for further expli
cation to the discussion In connection with those offenses. 

<0 See the special definition ot "consent" In section 1624(a) (1). 
:~ n6 aY~6i.55 (1946). . 
43 J fl. at 462. 
4! See Working, Papers. p. 862. 
,15 See Final Report, § 1639. 
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however, has deleted the word "substantial" and subst~t~ted a condi
tion that the confinement or movement be more than trlVIa1.4G 

This change reflects the opinion of the Committee that the concept 
of restraint should be generally broader than the National CommIs
sion formulation. The test as to whether a movement or confinement 
is more than trivial is also designed to aid in resolving problems of 
the type that have arisen under 18 U.S.C. 1201 involving a content~on 
that the kidnapping o~el}se should be di~mi.ssed. because the detentlO~ 
or movement of the Vlctun was merely InCIdental to the defendant s 
commission of another offense. Under the Committee's formulation, 
there will be a statutory standard by which to evaluate such claims. 

S. 1400 attempted to codify the notion that kidnapJ?ing should ex
clude that confinement or movement that was trIVIal or "wholly 
incidental to the commission of another offense." 47 This latter p1:,rase 
was rejected by the Committee as ambiguous and presenting the po
tentialiy adverse effect of eliminating prosecutions for some clear 
"kidnapping" offenses. For instance, a defendant who abducted a 
child and held him for two weeks fol' $100,000 ransom could argue 
with some plausibility under the S. 1400 formulation that this was 
"wholly inciil.ental" to his extortion scheme. However, the interfer
ence with the child's liberty in such a case is by no means "trivial" and 
the conduct should certainly be prosecutable as kidnapping. Further
more, there was a burden of proof problem. The government could not 
be expected to prove in every case that an abduction was not incidental 
to some other unspecified crime. But if the burden were placed on the 
defendant, it might require admission of the crime to which the abduc
tion is claimed to have been "incidental," in derogation of his Fifth 
Amendment rights. 

Accordingly, the Committee determined to place the burden OR the 
government to show, as to restraint: (1) restriction of movement; (2) 
unlawful and unconsented restriction; and (3) interference with 
liberty by (a) removal from residence or place of business, or (b) non
trivial confinement or movement. 

Some examples may help to clarify this formulation. If a messenger 
from a Federally insured bank carrying bank funds is walking down 
the street and is forced into an alley at gunpoint and robbed, this 
would not constitute kidnapping under this section despite the fact 
that the victim was briefly confined and his liberty interfered with. 
The confinement would be deemed "trivial". On the other hand, if the 
victim in a robbery were forced into a car and driven several blocks 
before being released, such an act would be a kidnapping.48 Similarly, 
in a truck hijacking of an interstate shipment, the mere removal of 
the driver from the cab of his truck is not restraint. However, locking 
him in the trunk of a car and driving him around for a time would be 
covered.49 

The significance of the elimination of the "wholly incidental" excep
tion is illustrated by the facts in United States v. H eaZy,50 where the 
defendant compelled the pilot of a private plane to fly him from 
Florida to Cuba. As the Court held, this is both a kidnapping and air 

.. The Committee considers that any removal of a person from bls ril,o,ldence or place Of 
business III more than a trivial Interference with his liberty and accor .llngly has a,plled 
~he "triviality" test only to other contlnements or movements . 

.. See S. 1400 § 1624 • 

.. Ct. United StateB v. FOlD, 97 F.2d 013 (2d Clr. 1038) • 
•• See United State8 v. WolfOrd, 444 F.2d 876 (D.C. Clr. 1971). 
fiO Supra note 3. 
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piracy, notwithstanding the fact that the kidnapping arguably was 
wholly incidental to the air piracy. 

Paragraphs (1) through (1) set forth the specific intents deemed 
by the Committee to represent the most serious forms of restraint. 
Less serious forms are dealt with in the following two sections. 

Paragraph (1) punishes restraining another person with intent 
to "hold him for ransom or reward." This reinstates the original 
language of the Lindbergh Law, shorn of the overly broad "or other
wise" amendment discussed above. The Committee intends that exist
ing case law as to the meaning of "ransom or reward" be followed. 
Thus, the term "reward" is not meant to be narrowly limited to money, 
but on the other hand must be of some tangible benefit to the defendant. 
For example, a woman who abducts a child as a consequence of her 
"maternal instinct and desire to have a child of her own" 51 would not 
have held the child for "reward" under this paragraph. 

Paragraph (2) proscribes restraining another with intent to "use 
him as a shield or hostage." This covers the common situation where 
a victim is used as a shield or hostage in connection with the commis
sion or escape from commission of another offense,52 and to that extent 
is largely coextensive with the following paragraph.53 However, the 
hostage aspect also reaches cases where a person is held in order to 
support the kidnapper's demand for the release of a prisoner or for 
certain corporate or governmental action. 

Paragraph (3) penalizes the restraining of a person with intent to 
"commit l1 felony." The phrase "commission of an offense," which in
cludes variants such as "commit a felony," is defined in section 111 
to include the attempted commission of an offense, the consummation 
of an offense, and any immediate flight from the commission of an 
offense. Thus, this paragraph carries forward the offenses in 18 U.S.C. 
2113(e) and 18 U.S.C. 2422-2423, applicable to bank robbery, prosti
tution, and reIated crimes, but generalizes it to include all felonies. 54 

The intent to commit a felony must, of course, arise before the kid
napping occurs. Thus if a victim is abducted and later shot, the shoot
ing does not convert the abduction into a kidnapping. On the other 
hand, if. there existed a purpose to shoot or assault the victim when he 
was abducted, the shootjng or assault need not have occurred for the 
offense of kinnapping to be completed. 

Paragraph (4) punishes restraining another with intent to "inter
fere with the performance of a government function." This. element is 
n,)t jurisdictional and hence is not restrIcted to Federal government 
functions. It is designed to dE'f~l, for example, with situations such as 
that in Gooch v. United States, sup1'a, where the defendants kidnapped 
two Texas peace officers who attempted to arrest them. 

The National Commission included the four specific intents set 
forth above in its suggested kidnapping statute, as well as two others 
involving an intent to hold a person in a condition of involuntary servi
tnde. and r'l1 intent to terrorize the victim or a third person. The Com
mittee deleted the latter branch because such an act is covered by para-

/il Spe U1/iterl States v. Varner, 283 F.2d 900. 902 (7th Clr. 1960), overruled on other 
gro11nds In Uniterl States v. ,1to7/ison, 524 F.2d 367 (7th Cir. 1975). 

G'See e.l:" Fniterl States v. RlUI», 261 F.2<1 807 (3d Cir. 1058), in which the bnnk mnn
ngpr wns forced to nccompnny the robbers in their getnwny • 

.. Hnwpver tTlp following nnrngrnph cO\'erR only kldnnpplngs In the course of a fel;,,"y. 
wheerns pnrngraph (2) would npply where 11. victim wns used ns n shield or hostnge durin!;' 
thl! commlRRlon or a mlRrlempnnor. 

1>1 Tile term "felony" Is defined in section 111. 
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graph (3), since terrorizing is itself a felony under the proposed 
Code.5o The involuntary servItude kidnappi.ng offense is covered, with
out the need for proof of It specific intent, in section 1622. 

Because section 1621 limits the offense of kidnapping to cases in 
which the actor has the intent to do one of the nefarious acts listed 
in subsection (a) (1) through (4), the provision of existing 18 U.S.C. 
1201 excluding the confining, etc., of a minor by his parent from the 
definition of kidnapping is not carried forward in' chapter 16, sub
chapterC. 

B. Oulpability 
The conduct in this offense is the restriction of the movement of a per

son so as to intefere with his liberty by removing him from a place, 
or by confining him in any place or moving him from one place to 
another. Since 110 culpability standard is Eet forth in this section, 
the applicable state of mh1d that must be proved is, at a minimum, 
"lmowing," i.e., that the offender was aware of the nature of his 
actions. Conduct does not include all of the component elements of 
"restraint," i.e., lack of consent, \vhich may involve actual lack of con
sent or legal incapacity to give effecti ve consent. This must be regarded 
as a "circumstance" as to which recklessness is the minim.um culpa
bility required. Likewise, it is a "circumstance" that the place from 
which the victim was removed was "his place of residence or business," 
so at least recklessness is necessary as to that fact. The elements in 
paragraphs (1) through (4) state the specific intents or purposes for 
which it must be shown that the conduct was performed. 
3. Jurisdiction 

Section 1621 ( c) provides that there is Federal jurisdiction over 
the crime of kidnapping in a variety of circumstances set forth in four 
paragraphs.5G 

Paragraph (1) states that there is Federal jurisdiction if the offense 
is committed within the special jurisdiction of the United States. The 
special jurisdiction is defined in section 203 anr1 includes the special 
maritime, special territorial, and special aircraft jurisdictions, These 
are defined in terms very similar to the prel;lent scope of 18 U.S.C. '1 
and 49 U.S.C. 1301 (32) so that this jurisdictional branch in essence 
carries forward that part of the 1972 amendment of 18 U.S.C. 1201, 
extending kidnapping jurisdiction to Federal enclaves, va.rious vessels 
on the high seas, and certain aircraft while in flight. 

Paragraph (2) provides that there is Federal jurisdiction over the 
offense of kidnapping if it is committed against (A) a United States 
official; (B) a Feaeral public servant who is engaged in the perform
ance of his official duties and who is a judge, a jmor, a law enforce
ment officer, an employee of an official detention facility, or a person 
designated in regulations for coverage under this section by the Attor
ney General; (C) a foreign dignitary or a member of his immediate 
family, who is in the United States; (D) a foreign official who is in 
the United States on official businer 1 01' a member of his immediate 
family who is in the United States in connection with the visit of such 
official; (E) an official guest of the United States; or (F) an inter
nationally protected person • 

.. Sec section 1615 . 

.. The jurisdiction over this o/rense Is vlrtuallv identical to that Iltrorded in section 
1611 (c) as to maiming and tilP general discussion there Is pertinent b.ere. 
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The term "United States official" is defined in section 111 to include 
the President, President-elect, Vice President, Vice President-elect, 
Member of Congress, member-elect of Congress, Justice of 1he Su
preme 'Court, or a membel' of the executive branch "'ho is the head of a 
department list.ed in sootci:on 101 of title 5, United 8tatesOode. Sub
paragraph (A) thus carries forward, in e~panded form, the ClU'l'ent 
jurisdictional purview of 18 US.C. 351 and 1751. 

Subparagraph (B) represents an extonsion of present jurisdiction, 
but one which the Committee feels is warranted and which was rec
ommended by the National Commission. In essence the extension makes 
Federal jurIsdiction over kidnapping coextensive with jurisdiction 
over assaultive offenses committed against Federal public servants. 
Currently acts of kidnapping of, for example, a law enforcement 
officer or an employee of an official detention facility engaged in the 
official performance of his duties, are punishable only at the level of an 
assault under 18 U.S.C. 111,57 Kidnappings of judges and jurors can be 
prosecuted only as a form of obstruction of justice. us This results in an 
unwarranted limitation of the applicable penalty. Moreover, there 
seems no reason for the present gap in Federal coverage since, if there 
is sufficient Federal interest to support Federal jurisdiction over an 
assault or obstruction of justice involving judges, jurors,? law enforce
ment officers,uD and employees at an official detention tacility, there 
would seem a fortio1'i to be sufficient Federal interest in protecting 
such officials against kidnapping. 

Subparagraphs (C), (D), and (E) basically codify the present 
jurisdictional scope of 18 US.C. 1201 under the 1972 and 19'76 amend
ments extending that statute to instances where the victim of a kid
napping is a foreign official, an official guest, or an internationally 
protected person, defined in 18 U.S.C. 1116 (b). The definitions in sec
tion 111 of the proposed Code of the terms "foreign dignitary," for
eign official," "intel'llationally protected person," "official guest of the 
United States," and "immec1iate family" correspond almost exactly 
with the coverage in 18 Uf,.C. 1116 as incorporated into the Lind
berghLaw. 

Paragraph (3) provides that there is Federal jurisdiction over an 
offense in this section if movement of the victim across a State or 
United States boundary occurs in the commission of the offense. 00 

This brings forward the basic jurisdictional reach of 18 US.C. 1201. 
The National Commission, without comment, recommended an ex
pansion of Federal jurisdiction over kidnapping to' include the move
ment of any person across State or United States lines, not just the 
vietim.o1 Although limiting the jurisdictional element to movement of 
the victim may not be defensible as an abstract proposition of logic, 
from a practical standpoint the delineation of this line restrictmg 
jurisdiction (especially when viewed in the context of the other avail
able bases for inyoking Federal jurisdiction over the offense) has not 
proved detrimental to Federal interests, and t·he Committee therefore 

67 See 18 U.S.C. 1114. lIsting the cntegorles of Federnl officlnls subject to protection 
ngnlnst nssunlt nnd murder. 

os Federnl judges nre niso protected unner 18 U.S.C. 1114. 
GO The terms "judge," "juror," nnd "law enforcement officer~' nre defined In section 111. 
00 The terms "Stnte," "United Stntes," and "commission of the otrense" are defined In 

section 111 . 
• , See Flnnl Report, § § 1634 (1). 201 (b). 



------------------~-----------------------------------. 

Section 1621. 560 

has concluded that there is no reason to expand Federal jurisdiction in 
this regard beyond its present boundaries.tl2 

Paragraph (4) extends Federal jurisdiction over kidnapping to 
situations in which the offense occurs during- the commission of one or 
more of the Federal offenses enumerated in this paragraph.o3 This 
adoption of ancillary jurisdiction represents, in the main, an extension 
of existing law, albeit one of considerably less magnitude than that 
suggested by the National Commission.64 The concept of ancillary 
jurisdiction is discussed in general in this report i~ connection with 
chapter 2. 

The reasons why the designated offenses were chosen as sources for 
Federal jurisdiction should be readily apparent from the nature of the 
offenses listed. The decision was made based both upon the severity 
of the underlying offense and the likelihood that a kidnapping over 
which there would not otherwise be Federal jurisdiction would be 
committed in association with it. 

Additionally, it should be pointed out that by operation of sections 
201 (b) (1) (B) and 204, there is extraterritorial jurisdiction over an 
offense in this section if committed against a Uhited States official or 
a Federal public servant who is outside the country for the putpose of 
performing his official duties. The Committee considers kidnapping 
to be a "crime of violence" under E. -etion 204 (a). The extraterritorial 
jurisdiction provisions of 18 U.S.C. 1201 as to internationally pro
tected persons are perpetuated through section 204 (j) _ 
4. Grading 

An offense under this section is graded as a Class A felony (up to 
life imprisonment) if the offender does not voluntarily release the 
v.ictim alive and in a safe place prior to trial; the offense is a Class C 
felony (up to twelve years in pris()n) in any other case. This dis
tinction accords with the recommendation of the N ationul Commis
sion 05 to provide an incentive to keep the vic.tim alive by the avail
ability of the 10'lver grading level for the kidnapping itself on release of 
the victim alive and in a safe place (i.e., safe with respect to endanger
ment of the victim's life) prior to tri,ll.°o As the Special Committee of 
the New York City Bar Association observed, "[ sJuch a distinction can, 
provide an incentive not to harm the victim and is thus appropri
ate." 07 A further refinement in the grading structure was considered 
in order explicitly to afford an inducement for an offender not to in,
jure the victim. Such an inducement could take the form, e.g., of Class 
B felony grading if the victim has suffered serious bodily injury.oB 

02 The Lindbergh Law has a provision (18 U.S.C. 1201 (b» creating a "rebuttable pre
sumption" that'U vicUm who has bcen Iddnarped and not released after 24 hours has belln 
transported in interstate or forei~n commerce. '.rhe purpose of tbis presllmption, which is 
to permit the commitment of Federal inyestlgatiye resources to solve kldnappin~s where 
jurisdictional authority rcmains unClear, is carried f'Ol'ward in section 1624(e) of the Cod~. 
The presumption lIas 'been cnst expressly in investigative juris(lictlonnl terms in order 
to avoW the possIbility of its construction as a presumption for the purpose of proving 
the jurisdictional factor itself. 

"TIll,se offenses are identical to those set forth In section 1611(c) • 
.. See Final Report, §§ 1634, 201(b), which would bave afforded Federal jurisdictton over 

kldnappings committed In the course of any other Federal offense in the Code. The ancil
lary jurisdiction concept exists at present under 18 U.S.C. 2113 (el, punishing kidnap' 
pings In the conrse of bank robbery and related oll'ensps. 

6.' See Flnnl Report. 1631(2). 
GG The release must be prior to trial so that there will be no necessity at trial to prove 

what happened to the victim if lle has vanished. If the victim Is not released In a safe 
plnce prior to the commencement of the trial, the offender wllJ be liable to the higher 
range of punishment. 

6'1 Hearinl,lS, p. '7748 . 
.. '8. 1400 so proposed. See section 1621 (b) of that bUI. 
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However, the Committee rejected this concept on the ground that an 
incentive to keep the victim free from physical injury is already in
herent in the scheme of the Code, since any injury to the victim can 
be taken account of in imposing sentence for the kidnapping and 
any further crime of maiming or battery committed on the person 
of the victim will be subject to separate prosecution and punishment 
under subchapter B of this chapter. 

It should be emphasized that, in order for the reduced grading level 
to apply, the victim's release must be "voluntary." Thus,. where the 
victim escapes or is liberated by police action', the offender would be 
liable for the higher range of penaltie~. 

61 JTION 1022. AGGRAVATED CRIMINAL RESTRAINT 

1. In General and P1'esent Federal Law 
This section defines an intermediate offense between the misde

meanor of criminal restraint (section 1623) and kidnapping desm:ibed 
in the previous section. In general, any unlawful interference with a 
person's liberty without one of the specific intents required for kid
napping win constitute a misdemeanor under section 1623. When, how
ever, an element such as risk of serious bodily harm or other endanger
ing or threatening circumstances is present along with the interference 
with the person's liberty, the crime becomes aggravated and is graded 
as a Class D felony under this section. 

The theory underlying the offense in the subject section is that one 
who interferes with the liberty of another should be responsible for 
the proximate results of his nction. Thus a boy who forces a girl against 
her will across a State line. to a deserted a·rea can, under the following 
section, be held liable for a misdemeanor if he returns her safely.GO If, on 
the other hand, he forces her out of the car and deserts her in an iso
lated, clangel'Ous area uncler winter weather conditions, he would be 
guilty under this section since the risk of serious bodily injury in such 
a case justifies felony treatment. 

As indicated in the discussion of the preceding section, there is no 
direct analogue to section 1622 in current law since the current general 
kidnapping statute, the Lindbergh Law, does not have a lesser in
cluded offense. Thus this section will carry forward in part conduct 
presently proscribed under 18 U.S.C. 351, 1201, 2422, and 2423, dis
cussed in the foregoing section. It will also bring forward 18 U.S.C. 
2194 and the various laws punishing peonage and slavery (18 U.S.C. 
1581-1588) outlined in the foregoing section. 
fJ. The Offen.se 

A. Elements 
Subsection (a) of section 1622 provides that a person is guilty of an 

offense if he "restrains another pllrson (1) under cir ... mmstances that in 
fact ~xpos.e h~m to a risk of serious bodily injury; (2) by secreting and 
holdlllg hun III a plac~ where he is not likely to be found; (3) byen
dangermg or threatenlllg to endanger the safety of any person' or (4) 
by holdipg him in a condition of involuntary servitude, sla~ery, or 
peonage:' 

(lD Currently this could be prosecuted ns n full fledged kldnnpping cnrrying n possible 
sentence of life Imprisonment, See Working Pnpers, p, 854. 
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The term "restrain" is defined in section 1624, and the term "con
sent," which appears in the definition of "restrain," is defined in sec
tion 111 and is modified by a special definition bl section 1624-. 'fhos(' 
definitions have been explained in cOlmection with sert ion 1 (;21 

Paragraph (1) penalizes whoever restrains another person under 
circumstances that in fact expose him to "serious bodily injury." The 
quoted phrase is defined in section 111 to mean bodily injury which 
involves (a) a substantial risk of death, (b) unconsciousness, (c) ex
treme physical pain, (d) protracted and obvious disfigurement, or (e) 
protracted loss or impairment of the function of a bodily member, 
organ, or mental faculty. This paragraph would include any unlawful 
restraint where the victim has been taken, lured, frightened or trapped 
into a dangerous situation from which he cannot readily escape. The 
rationale underlying this offense is that, regardless of the cause of an 
unlawful restraint, whether thr.ough mistake or practical joke, a per
son who knowingly restrains another takes upon himself a high re
sponsibility for the safety of the person whom he has deprived of 
freedom. Hence felony punishment seems warranted when the re
strained person is k~pt in circumstances that expose him to a risk of 
sel'ious bodily injury.To 

Paragraph (2) punishes a restraint where the victim is secreted or 
held in a place where he is not likely to be found, and paragraph (3) 
punishes a restraint which endangers 01' threatens to endanger the 
safety of any person. These provisions are derived from the definition 
given to the term "abduct" by the National Commission,71 the elimina
tion of which as part of the definition of kidnapping was cliscnssed 
generally in relation to the foregoing secti ~;1. 

If a victim is restrained in his home or place of work while, for ex
ample, robbers maIm their escape, kidnapping or aggravated criminal 
restraint w()ulclnot be committed. However, if the victim is locked in 
an air tight bank vault from which he may not be rescued in time, the 
endangerment of the victim's safety would constitute aggravated crim
inal restraint as defined in this section.72 Similarly, an offense here
unde~ would be committed if the victim is secreted and held, e.g., 
in an abandoned building where he would not likely be found, or even 
on the victim's own property, if it is a place not known by others. 

Paragraph (4) punishes a restraint by holding the victim in a con
dition of im'olul1tary servitude, slavery, or peonage. This carries for
ward 18 U.S.C. ~194, dealing with "shanghaiing" sailors, as well as 
the provisions of chapter 77 of title 18, proscribing peonage and slav
ery, all discussed in cOl1nection with the preceding section. Enactment 
of paragraph (4) will also continue to satisfy the international obliga
tion of the United States, as a. party to the United Nations sponsored 
Supplementnl Convention on the Abolition of Slavery, the Slave 
Trade, and Institutions and Practices Similar to Slavery,73 to make 
criminal the conveying of a slave from one country to another, the use 
of a national flng aircraft or ship to convey slaves, and the enslaving 
of any person. 

The Committee intends that the terms "involuntary sQrvitude," 
"slaveryt a.nd "peonage" bear the meanings given to those terms under 

70 See Working Papers, p. 851l. 
71 See Flnnl Henort, § 1639(b). 
7' The taking of a person (IS a hostnge or ~lJIeld. IllmlshnhJp as kidnapping under section 

1621, would also constitute a violation of paragraph (3) !Jereln and to tllat extent the 
sections overlap. affording an opportunity for an exercise of prosecutorlal discretion. 

""18 U.S.T. 3201, Sept. 7, 1056 (eft. Dec. 6, 1967). 
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present Federal decisions. The Committee also endorses the interpre
tation of "holding" to "involuntary servitude" in United States v. 
Bhackney,74 as requiring either the use of physicall'estraint or threat 
to cause immediate confinement of the victim. 

There is no requirement in this paragraph that the person kept in 
involuntary servitude be secretly confined. The proposal recognizes, as 
does ctu'l'cnt law, that a person may be kept working quite openly, even 
though he is in a condition of involuntary servitude.75 

The National Commission brought forward the involuntary servi
tude statutes as "kidnapping," defining the offense as an abduction or 
restraint of a person "with intent ... to hold him in a condition of in
vohmtary servitude." 70 This revision would subject the offender to a 
possible thirty-year prison sentence whereas the laws in chapter 77 
now generally punish the equivalent offenses by a maximum of five 
years' imprisonment. 'While two of these principal statutes, 18 U.S.C. 
1581 and 1583, contain a specific lrttent requirement, another such 
!Statute (the one utilized in the Shaekney case, supra) does not,77 In 
light of these coml1derations, and to obviate problems of proof, already 
extremely difficult in light of the stringent interpretation in Shackney, 
supra, as to the type and degree of control over the victim which is 
necessary to be shown, the Committee determined to eliminate the need 
to prove a specific intent to hold the victim in involuntary servitude 
and to treat the offense under this section (rather than as kidnapping), 
carrying penalties commensurate with those in existing law. 

Although in all probability, under the cases, the term "involuntary 
servitude" includes "peonage" and "slavery," the Committee has used 
all three terms to insure completeness of coverage of the chapter 77 
offenses.7s 

A violation of this section deEcI'.ibec1 in pamp;rapih (1), (3), or (4) 
of su'bseot.ion (a) inl':olves conduct so offensive thule the Committee has 
decided nat to exclude the restraint of a minor by his .parent from 
coverage by those pal·agraphs. Certain provisions relating to paragraph 
(2) of subsection (a), and to the conduct of parents, 'are discussed 
below in connection ,vibh section 1624. 

B. Oulpability 
The conduct in paragraph (1) is restraining another person. Since 

no culpability standard is specifically designated, the applicable state 
of mind that must be proved is, at a minimum, "knowing," i.e., that the 
offender was aware that he was restraining another individuaJ.79 The 
element that the restraining exposes the other to a risk of serious 
bodily injury is an existing circumstance. Since, however, this element 
is preceded by the phrase "in fact," no proof of any mental state of the 
defendant need be shown with respect thereto.so 

In paragraph (2) the conduct is restraining another person by 
secreting and holding him. Because no culpability level is specifically 

-.. .''1l1PI'U note 20. . 
75 SPC li'inal Report, § 1631(1) (c). 
7. See 18 U. S. e. 11iS·!. 
77 Spc 18 U.S.C. 1584. 
78 18 U.S.C. 2194, pnnishing "shnnghaling" snilors, is also covel'ed since service is 

clearly a form of involuntary servitude. See Worldng Papers, p. 859 
.,. S~e s~etionR 303(b) (1) and 302(b) (1). The element "without consent" in the defini

tion of "restrain" should, however, be regarded as It circumstance as to which the mini
mum culpability lenl that must be established is "reckless". See sections 303 (b) (2) and 
302(c) (1). 

"" See section 303(a) (2). 
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stated, the requisite mental state is "lmowing." The fact that the secret
ing and holding is "in a place where [the victim] is not likely to be 
found" is an existing circumstance. As no culpability standard is pro
vided in this section, the applicable state of mind that must be estab
lished is at least "reckless," i.e., that the offender was aware of but 
disregarded the risk that the place was of the type described.81 

Paragraphs (3) and (4) consist entirely of conduct elements. 
Since no culpability level is specifically prescribed, the applicable 
state of 'mind is, at a minimum, "knowing." Thus, in orch~r to 
prove these offenses, the government must prove, for example, that 
the defendant was aware that he was holding another person in a con
dition of peonage, or had endangered or threatened to endanger the 
safety of any person. 
3. Jumdiotion 

Subsection (c) of section 1622 provides that there is Federal juris
diction over an offense described in paragraphs (1), (2), and (3) if a 
circumstance specified in section 1621 (c) exists or has occurred. These 
jurisdictional bases have been fully discussed in relation to the previ
ous section and that discussion is pertinent here. 

With respect to paragraph (4), there is Federal jurisdiction if the 
offense is committed within the general jurisdiction of the United 
States, as defined in section 202, or the special jurisdiction of the 
United States, defined in section 203. This reflects the current reach 
of the chapter 77 statutes carried forward by this paragraph, and 
implements the treaty .obligations of the United States with regard to 
outlawing slavery, as well as the plenary grant of po,Yer under the 
Thirteenth Amendment over all crimes of slavery and involuntary 
servitude committed anywhere in the United States or in any place 
subject to its jurisdiction.82 

4. Gr'ading 
An offense under this section is graded as a Class D felony (up to 

six years in prison). This is generally consistent with the cliapter 77 
offenses in current la'.V' and is deemed also to be an appropriate sanc
tion for the other types of aggravated criminal restraints punished 
under this section. 

SECTION 1623. CRIlIIINAL RESTRAINT 

1. In General and Present Federal Law 
This section creates a lesser included offense to the crimes in :sec

tions 1621 and 1622. It punishes those restraints on another person's 
liberty which, while criminal.; do not involve a heinous purpose or 
other agO"ravating factor such as the endangering of any person's 
safety. This section is designed to bring forward all the offenses not 
reached by sections 1621 alld1622 that are encompassed by the 'Yords 
"or otherwise" in the current Lindbergh La,w, 18 U.S.C. 120l,78 Al
though these .offenses generally involve an imposition on a person's 
liberty that is limited in duration and effect, the Committee believes 

81 See sections 303(b) (2) 'IllU 302(c) (1). 
82 See Working- Pllpers, Jl. 86fi. 
.,. See, e.g., United States V. Atchison, 52-1 P.2U 307 (7th Clr. 1975) (Idunupplnl: of 

child for ostensibly noble Durpose of removing" her from unfit home environment). The 
scope unu significllnce of the quoted worus, which were Iluuer] IlS Iln Illnenument to the 
kidnllpping stutute In 1934, ure dlscusseu in uetuiJ In connection with section 1621. 
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. them to be sufficiently serious to require the criminal sanction to ful
fill the Federal interest in ptmishment and deterrence of such conduct. 
A similar judgment was made by the'National Commission.7D 

13. The Offen8e 
Subsection (a) provides that a person is guilty of an offense if he 

"restrains another person." 
The term "restrain" is defined in section 1624, and the term "con

sent," which is used in the definition of "restrain," is defined in sec
tion 111 and is modified by a special definition in section 1624. Those 
definitions are explained in this report in connection with section 1621. 
An illustration of the type of restraint falling within this section 
is the unlawful taking by a baby sitter of her charge, for mere com
panionship purposes, where the baby is returned unharmed the follow-
ing day.so . 

The clllpability with respect to "restrains another person" has been 
analyzed in connection with the preceding section, and that analysis 
should be consulted hel'e. 

The provisions of section 1624 (h) through (d) apply to secltion1623 
and are discussed below. 
3. Jurisdiction 

Subsection (c) of section 1623 provides that there is Federal juris
diction over an offense described in this section if a circumstance speci
Heel in section 1621(c) (1), (2), or. (3) exists or has occurred. These 
jurisdictional bases have been discussed in relation to section 1621 and 
that discussion should be consulted here. The ancillary jurisdiction 
base tmder section 1621 (c) (4), applicable both to kidnapping and ag
gravated criminal restraint, has been deleted for this offense, consist
ent with the Committee's policy of not using that jurisdictional device 
with regard to misdemeanors that involve only a relatively minor 
harm,Bl In addition, while it is readily foreseeable that the crimes of 
kidnapping or aggravated restraint might occur in the course of other 
specified Federal offenses, the likelihood of a non-dangerous restraint 
occurring in such circumstq,nces is considcrn.bly more remote. 
4. Grading 

An offense under this section is graded as a Class A misdemeanor. 

SEOTION 1624. GENERAL PROVISION FOR SUBOHAPTER C 

This section contains certain general provisions for sections 1621-
1623. Subsection (a) defines the terms "restrain" and "consent." These 
definitions are discussed in this report in relation to section 1621. 

vVhen S. 1437 was reported by the Subcommittee on Criminal Laws 
and ProcedUl~es to this Committee, section 1624 (b) set forth an affirma
tive defense, based generally upon the exception in 18 U.S.C. 1201 
for kidnapping "of a minor by the parent thereof" and upon a parental 
defense to "unlawful imprjsonment" proposed by the National Com
mission, applicable to sections 1621 through 1623. It would have ap
plied when the actor was a parent or guardian of the person restrained 
anclthe latter was lUlder age eighteen. 

'ill l':pe Wlnal Renort. § 1633. 
80 Cf. Worldng Papers. p. 854. 
8, See also. e.g., sections 1614, 1703. 
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An amendment to delete that affirmative defense and to substitute 
three new subsections (b), (c), and (d) was proposed to the Com
mittee as a means of dealing with the problem of child-snatching by 
separated or divorced parents involved in child custody disputes, al1d 
was adopted by the Committee. . 

Each of those subsections applies only to sections 1622(a) (2) and 
1623. Subsection (b) creates an affirmative defense that the actor i~ 
"either a parent. or guardian wh.o was first awarded lawful custody 
of the person restrained and that the person restrained is under four
teen years of age.)) Subsection (c) provides that a person under the 
'age of fourteen who has been restrained in. violation of one of those 
sections "shall be returned unharmed to the parent or guardian who 
was first awarded lawful custody of said person." It provides also that, 
in determining the sentencing guidelines pursuant to those sections, 
the Sentencing Commission "shall consider the fact of return of the 
person restrained to the parent or guardian having lawful custody of 
said person." Fina1ly, subsection (d) provides that the Federal Bu
reau of Investigation may not commence an investigation into an of
fense as described in section 1622 (a) (2) or 1623 "where the defendant 
is a parent or guardian who was not first awarded lawful custody 
of the person restr'ained unless the parent 01' guardian who was first 
awarded lawful custody has reported the restraint of the person 

. within ninety days of the restraint and that at least sixty days have 
la;psed from the time of the filing of a missing persons report so as to 
allow State and local authoriti~s sufficient time to investigate the tll
leged unlawful restraint." 

This amendment is intended to deter the ever-increasing incidence 
of "child-Bnatching" occurring throughout the United States. "Child
snatching" often involves the disappearance of the abducting parent 
and child or flight to another state where the custody ruling is not in 
force. When this occurs, it is difficult for the parent from whom the 
child. has boon taken to get legal assistance. This is pa.rticularly true 
where the child has been removed to another state where the custody 
decree is not recognized. While no firm statistics are available, it has 
been estimated that 25,000 snatchings occur annually. The Committee 
believes that the amendment will significantly reduce the number ot 
abductions. 

'Subsection (e) provides that in the absence of facts indicating a 
lack of Federal jurisdiction, the failure to release the victim of one 
of the Subchapter C offenses within twentv-four hours justifies Fed
eral investig-ative efforts 'based on probable interstate movement of 
tIle victim. This provision is intended to serve the same purpose as 
18 U.S.C. 1201 (b) in current law. It is not intended to prevent the 
commencement 0:£ Federal investigative efforts sooner than twenty
four hours after an off~nse whose circumstances justify such aCtion. 

StiBOHAPTER D.-HIJAOKING OFFENSES 

(SEOTIONS 1631-1632) 

This subchapter deals with offenses involving- the seizure or taking 
control of an aircraft or vessel bv Torr-e, threat, intimidation, or de
ception. Section 1631 sets forth the offense with respect to aircraft; 

-- -- -------------------~---------- ---~---
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s~ct.ion 1632 con~ains a parallel off~n~e applicab~e to vessels. Although 
SImIlar to the kldnappmg and cnmmal restramt offenses defined m 
the previous subchapter, and often allied with them, the thrust of the 
offenses in this subchapter is not confined to a concern with the restric
tion of the liberty of other persons but also is directed at the sei,zure 
of property. 

SECTION 1631. AIRCRAFT IDJACKINO 
1. In GeneraZ 

Aircraft hijacking represents a serious threat to large numbers o:f 
people. The frequency with which this crime occurs has made it neces
sary that strong laws be passed to deal with it. In response to this 
need the United States entered into an international treaty· in 1971 
and, in 19'74, incorporated certain provisions of that treaty in the 
criminal law. This section carries forward those provisions. 
~. Present FeaeraZ Law 

Aircraft hijacking is currently punished (by the name "aircraft 
piracy") under the provisions of 49 U.S.O. 14'72, enacted in 1961 and 
most recently amended in 19'74 by Public Law 93-366.1 The 19'74 
amendment was enacted to implement the "Oonvention for the Sup
pression of Unlawful Seizure of Aircraft," an international treaty 
entered into by the United States in December of 19'70 and ratified 
by the Senate on September 14, 19'71. Under the provisions of the Oon
vention, each signatory nation is required to make aircraft hijacking 
punishable by "severe penaIties" and to establish criminal jurisdiction 
to cover any hijacker found in its territory regardless of where his 
offense was committed. 

Pursuant to the terms of the Oonvention, 49U.S.O. 14'72(i) was 
amended to provide that whoever commits or attempts to commIt air
craft piracy shall be punished "(A) by imprisonment for not less than 
20 years; or (B) if the death of another person results from the com
mission or attempted commission of the offense, by death or by im
prisonment for life." The term "aircraft piracy" IS defined as "any 
seizure or. exercise of control, by force or violence or threat of :force 
or violence, or by any other form of intimidation, and with wrongful 
intent, of an aircraft within the special aircraft jurisdiction of the 
United States." The ~:special aircraft jurisdiction" is defined in 49 
U.S.C. 1301 (32) to include the following aircraft ."while in flight": 
(a) civil aircraft of the United States; (b) aircraft of the natIonal 
defense forces of the United States; (c) any other aircraft within the 
United States; (d) any other aircraft outside the United States (i) 
that has its next scheduled destination or last point of departure in 
the United States, if the aircraft next actually lands in the United· 
States; or (ii) whereon "an offense," as defined in the Oonvention, is 
committed, if the aircraft lands in the United States with the alleged 
offender still aboard; and (e) other aircraft leased without crew to a 
lessee who has his principal place of business in the United States or 
who has his permanent residence in the United States. This same sub
section prOVIdes that, for the purpose of the ahove definition, an air
craft is considered to be "in flight" "from the moment when all ex
ternal doors are closed following embarkation until the moment when· 
one such door is opened for disembarkation or in the case of a forced 

188 Stat. 400 (1074). 
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landing, until the competent authorities take over the responsibility 
for the aircraft and for the persons and property aboard." 

The culpabilitYlhrase :'wrongful intent" has been interpreted not 
to require proof 0 a specific intent and to refer only to the "general 
criminal intent present when one seizes or exercises control of an 
aircraft without having any legal right to do so." 2 The statute 'has 
been held applicable to priyate as well as commercial aircraft.~ 

Pursuant to the ConventIOn, the 19'74 amendment also establIshed 
a new subsection, 49 U.S.C. 14'72(n), that provides Federal jurisdic
tion over the offense of aircraft hijackin~ when the offense is com
mitted outside the special aircraft jurisdIction of the United States 
and the offender is afterwards found in the United States. ' ' 
8. The Offense 

Subsection (a) provides that a person is guilty of an offense if he 
"seizes or exercises control over an aircraft oy force, threat, intimida-
tion, or deception." , 

The phrase "seizes or exercises control" is taken both from 49 U.S.C. 
14'72(i) and the international treaty and thus continues existing law. 
The terms "force, threat, intimidation, or deception" represent a slight 
expansion of the prohibited means in the aoove statute and treaty, 
. which refer only to force, threat of force, or any other manner of in
timidation. The Committee has added the concept of "deception," on 
the ground that an unlawful assumption of control of an aIrcraft by 
deceptive means is just as dangerous and blameworthy as where the 
exercise of control is by means of force, threat, or intimidation;4 The 
word "aircraft" is defined in section 111 as any craft uSed or designed 
for flight or navigation in air or space. '. ' 
. The offense in this section, except for the element "an aircraft," con
sists entirely of conduct. Since no culpability standard is specifically 
prescribed, the applicable state of mind that must be proved is at least 
"knowing," i.e., that the offender was aware of the nature of his 
actions. Th.is accords with the present interpretation of 49 U.S.C. 14'72 
(i) as not requiring proof of any specific intent (e.g;, any evil motive 
or an intent to deprive the owner permanently of the aircraft). 5 The 
element that what is seized, etc., is a:naircraft is an existing Circum
stl!-nce. Since no cu1pability level is ~esignate~ i~ this section, the ~p
phcablestate of mmd to be proved IS at a mmImum, "reckless," I.e., 
that the offender was aware of but disregarded the risk that the cir-
cumstance existed.6 . 

4. J urisdiation 
. Sl}-bsection (c) of sec.tion f631 I?rov!des tha~ there is Federal juris

dICtIOn over an offense m tIllS sectIOn ill two CIrcumstances . 
. ~he. fi~st is if the o~ense is committed ,!"ithi~ the sp'eci.al .ai~cra:ft 
JurIsdICtIOn of the Umted States. The specIal aIrcraft JurIsdICtIOn is 
defined in section 203 (c) to include various categories of aircraft 
"during the period that such aircraft is in flight," which is defined to 
mean' from the moment when all the external doors of such aircraft 

2 See Unitecl State8 v. Bohle, 445 F.2d 54, 60 (7th Cir. 1971). 
r. See United State8 v. Healy, 376 U.S. 75, 83-85 (1064). 
• An Identical combination of terms Is used, inter alia, in the kidnapping' series of of

fenses anel in section 1323 (Tampering with a Witness or an Informant). The section ac
cords with the recommendation of the Committee on Reform of Federal Laws of the Ameri
can Bar Association. Hearin'!s, p. 5810. 

G See U1lited Sta,te8 v. Bohle, 81tPI"U note 2, nt 60. 
• See sections 303(b) (2) and 302(c) (1). 
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are closed following embarkation until the moment when any such 
door is opened for dIsembarkation, or, in the case of a forced landing, 
until a competent authority takes over the responsibility for the air
craft and for the persons and property abroad." With the exception of 
minor changes in wording, this definition is identical to that enacted 
in the 1'914 amendment to 49 US.C.1472 pursuant to the Convention,1 

The categories of aircmft covered are set forth in paragraphs (1) 
through (5) of section 203 ( c) and encompass all categoI'ies cnrrcntly 
embraced within 49 US.C.1472(i). 

The second circumstance establishing jurisdiction exists if the of
fense is committed by means other than deception outside the special 
aircraft jurisdiction of the United St.ates and three other circum
stances .coalesce: (a) the offense is committed aboard an aircraft "in 
flight," as defined in section 203 (c); (b) the place of take-off or the 
place of landin~ of the aircraft is situated outside the territory of 
the nation in Which the aircraft is registered; and (c) the . offender 
is thereafter found in the United States. This fulfills the obligations 
of the United States under the internationnJ treaty to punish certain 
offenders found in its jurisdiction even though the offense was com
Ilutted outside the general or special jurisdiction of the United States. 
The various conditions attached to the exercise of such extra-territorial 
jurisdiction are identical with those contained in the treaty.s 
5. Grading 

An offense under this section is graded as a Class B felony (up to 
twenty-five years in prison). However, the Committee notes that if a 
murder or other serious assaultive offense is committed in the course 
of aircraft hijacking, it can be separately prosecuted and a cumulative 
punishment imposed by virtue of the fact that the special aircraft 
jurisdiction is part of the special jurisdiction of the United States, 
defined in section 203, for which Federal jurisdiction over such 
offenses is provided.9 

The Committee is aware that.49 US.C. 1472 (i) carries a mandatory 
minimum pl'ison term even where death does not result in the com
mission of the offense. However, the Committee does not consider the 
concept of. minimum· mandatory sentences generally to be consistent 
with sound sentencing principles, and so has eliminated from this 
section that feature of the current law. The maximum sentence pro-

1 Section ·1635 of the Final Report of the· National Commission was limited to "aircraft 
In flight." This limitation was 'critlcized by the ABA's Section of Criminal Law. Hearings, 
n. 5810. and the New York City Bar Association's Special Committees, Hearings, p. 7750. As 
the ABA Section stated: .. [tl be current formUlation of § 1635 Is Inadequate In this regard 
Insofar as it would exclucle froin Its coverage the take-over of a fully loaded commercial 
passenger plane which quite literally failed to get off the ground. The skyjacker who ter
rorizes passenl(ers ancl crew while stili on the runway, and then Is captured before the 
aircraft Is put In flight,. Is well beyond the point of Inchoateness and should be chargeable 
with the substantive offense." In accordance with the recommendations, jurisdiction, as 
rllscussed above, extends from the time when all the external doors of the aircraft are 
closed followl~g embarkation until the moment when any such door Is opened for dls
embllrlmtlon. Where a defendant seizes control of an aircraft on the ground before the 
elements of "In fllg.ht" are met, he may be gullty of an attempt to. violate this section, and 
would be guilty of a violation of this section ·If his exercise of control continued until the 
actual take-off. The Committee, however, does not Intend to punish as aircraft hljllcldng 
the theft or attempted theft of an empty, parked airplane unless force, threat, Intimida
tion or decE'ption Is n~erl to seize or exercise rontrol over the airplane. 

S See Article 3 thereof. Since the constitutional basis for Inclusion ot the extraterrl
torlnl jurisdiction I~ tl,p trE'aty making power"It Is doubtf"l If there Is authority under the 
Constitution to define the' scope of jurisdiction In terms that are broader than the treaty 
itself. ThIs is the rellson that deception in seizing control of an aircraft is not inchded as a 
baql" ((lr JnrlRcll<'tlon ,,< It flOPR not apppar In thp Convpntlon. 

• See, e.g., section 1601(d) (1) (Murder); section 1611(c) (Mlllimlng). It should be noted 
thllt the dellth penalty in current lalv for a murder occurring in the course of an aircraft 
hijacking Is not chllnged by th!s bill other than to p.!:lke necessary conf-ormlng ·amendments. 
See 49 U.S.C. 1472. 1473. 
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. vided in the Code is believed to be a fully adequate deterrent to the 
commission of a non-homicidal aircraft hijacking offense. 

SEOTION 1632. OO:r.UrANDEERING A VESSEL 

J. In General and Present F ederaZ Law 
This offense, which is defined in terms parallel to section 1631, 

brings forward 18 U.S.C. 2193~ relating to revolt or mutiny by seamen, 
expanding it to cover commandeering by non-crew members. 

18 U.S.C. 2193 punishes by up to ten years in prison whoever, being 
of the crew of a vessel of the United States, on the high seas, or on any 
other waters within the admiralty and maritime jurisdiction of the 
United States, "unlawfully and with force, or by fraud, or intimida
tion, usurps the command of such vessel from the master or other 
lawful officer in command thereof, or deprives him of authority and 
command on board, Or resists or prevents him in the free and lawful 
exercise thereof, or transfers such authority and command to another 
not lawfully entitled thereto." 

'rhis statute has been held to apply even to a ship at dock in a 
domestic port, in the context of concerted activity by seamen who, in 
prder to compel recognition of their union, staged a strike and per
sistently and deliberately defied the lawful commands of their captain 
and other officers that they perform their duties in preparation for 
the ship's departure.lo 

~. The Offense 
Subsection (a) provides that a person is guilty of an offense if he 

"seizes or exercises control over a vessel ll by force, threat, intimida
tion, or deception." 

Unlike 18 U.S.a. 2193, which is limited to usurpations by members 
of the crew, the proposed statute follows the recommendation of the 
National Commission in proscribing a usurpation of command by 
anyone-crewman, passenger, or outsider-l2 on the theory that any 
such seizure of a vessel presents serious dangers to human safety and 
property. Recognizing the obligation of the crew to the master, how
ever, a grading distinction is afforded based in part on this factor. 

The terms "seizes or exercises control over" are derived from the air
craft hijacking provisions of current law (also carried forward in 
section 1631) and are intended to have the same meaning as in those 
laws. The concept of "exercising control over" is not meant to require 
an appointment of another to command; there may be a violation of 
this section if a member of the crew or another should compel the 
master by one of the prohibited means to navigate the ship according 
to his [the offender'S] own directions and prevent the master from 
the free exercise of his own judgment.ls 

The terms "force, threat, intimidation, or deception" are designed 
to bear the same meaning as in the previous section. Whereas the 
inclusion of "deception" as a prohibited means represented an ex
pansion of the present aircraft hijacking laws, in the instant context 
it merely reflects the existing proscription 'in 18 U.S.C. 2193 of a 
usurpation "by fraud." 

to Spc SOllthern S.S. 00. v. N.L.R.B., 816 U.S. 31,40-46 (1942). 
U The term "vessel" is defined in section 111 as a self-propelled or wind-propelled craft 

use(l or designed for transportation or navigation on, under, or immediatilly above, water. 
to See Flnnl Report. § 1805. Commpnt. p. 24tl. 
,. See United States v. Forbes, 25 F. Cas. No. 15,120 (RD. Pa. 1845). 
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The offense in this section except for the element "a vessel" con
sists entirely of conduct. Since no culpability level is specifically desi~
nated, the applicable state of mind that must be proved is, at a mim
mum, "knowing," i.e., that the offender was aware of the nature of his 
nctions .. Unlike current law, a mistaken belief in the unseaworthiness 
of the vessel is not intended to afford a defense under this section to 
a refusal to go to sea aboard her.14 The element that what is seized, 
or controlled, is a vessel is an existing circumstance as to which.the 
applicable mental state that must be shown is at least "reckless." 15 

8. Jurisdiction 
Subsection (c) of section 1632 provides that there is Federal juris

diction over an offense in this section if it is committed within the spe
cial maritime jurisdiction of the United States. The special maritime 
jurisdiction is defined in section 203 to include the high seas, any other 
waters within the admiralty and maritime jurisdiction of the United 
States and out of the jurisdiction of any particular State, and various 
vessels on such waters or upon the Great Lakes or the waters con
nectinO' them. This definition, which is derived' from 18 U.S.C. 7, is 
somewhat narrower than uncleI' current law, since it does not reach 
navi~ble waters over which concurrent State jurisdiction exists. Thus, 
a stl'lke of the type dealt with in the Southern Steamship Oompany 
case, supra, aboard a yessel docked in a United States port would not 
be within the scope of this section but would be subject to punishment 
solely by State or local authorities. 
4. Grading 

An offense under this section is graded as a Class D felony (up to 
six years in prison) .if the defendant is a member of the crew of the 
vessel or the offense is committed on the high seas. This grading level, 
which essentially carries forward existing law, is designed to reflect 
the added degree of blameworthiness attaching when the offender is 
a member of the crew, and the added danger when the offense is com
mitted (irrespective of who commits it) on the high seas.16 In any 
other case, the offense is graded as a Class E felony (up to three years 
in prison) . 

SUBCHAPTER E.-SEX OFFENSES 

(SECTIONS iG41-1G4G) 

This subchapter proposes a substantial modification of existing 
Federal law in the area of sex offenses. Current Federal law contains 
only a few statutes punishing sex offenses, only three of which-rape 
(18 U.S.C. 2031), "statutory" rape (18 U.S.C. 2032), and assault with 

,I Compare U,niteil States v. Staly 27 F. Cas. No. 16,374 (C.C.R.I. 1846) ; Uniteil States 
v. Nyc, 2'7 F. 906 (C.C. Mnss. 1855\. Ho\"\ever. the ordinnry defense of duress, recognized 
under exlstln~ law, would apply. See section 501; UnitetJ, States v. Reiil, 210 F. 486 
(D. Del. 11913). 

"'See sections 303(b) (2) and 302 (c) (1). 
'·Compare Final Report, § 1805(1). 
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inte~t. to ra.pe (1~ U:S.C; 1,13(a))~appl;y phrou~h~u.t the special 
marltIme and terrltorml Jur~sdlCtIOn.l CrImmal lIabIlIty for other 
forms 01 se:r.ua] misconduct in Federal enclaves is dependent on State 
laws which V;1'8 assimilated by the provisions of 18 U.S.O. 13. Be~ause 
of the hmi~' t;ions of that. statute, 110 coverage is presently avallable 
for sexual 'J.re~Lses, including such major crimes as forcible sodomy, 
commjtted .; . tl),ce uf exclusive Federal jurisdiction, e.g., a vessel 
on the higJ >.foreove..-, cr~ ~'mt Federal law does not define the 
offense of " ~m ~l!stead. ~'(.~.~- upon its common law meaning to 
supply tte1: tryelempnj ~.nd dofin~tions. Thus the offense of rape 
under 18 U 'J.0 . ..:031, wl·kh ~, ll11iformly punishable by up to death or 
life imprisonment, would probably lie cl)nstrued to apply to such acts 
as having intercourse with a child under thE. age of tun, with an in
competent, with an' unconscious pdson, or with a woman otherwk·., 
unable to resist sexuul advances. In terms of grading, as mted by 
senior counsel to the National Oommission: "There is no legHative 
distinction between violent ravishment by strangers and less brutal 
schemes to t ~e advantage of an initially consensual relationship, as 
for .\!xamplel~letween adults who may h;.ve been dating." 2 

'rhis subch!1pter is inte~ded to furnish solutions to ~he above prob
lil111S by specifically definmg a greater number cd' serIOUS offenses of 
Sl :uitl misconduct so as to create api:-ropriate gradir,g distinctions and 
reau'.!e HI\', neces~ity for reliance on the differing coverages of the vari
ous State laV\~, In addition, this 8P bchapter specifically addresses cer
tain abpects 01' 3exual offenses that have been 9, source of prcblems in 
the traditional statute. Examples are the discl'iwinatory nature of most 
eOlltemp(>l'ary sex offenses in that they may be perpetrated only upon 
a female by a male (abolished u:tJihr the proposed Oode) , the issues 
of penetration and emission, a11(l Cle effect of a reasonabl~ mistake re
garding the t),ge of a victim. 

'I'his subchapter is derived ill significant part from the recommenda
tions of the National Oommission and the Model Penal Code. 

SECTION 1641. RAPE 

1.1 n General. ana Present F eaeral Law 
This sec6''')ll sets forth the most serious of the crimes in this sub

chapter = mFe. The conduct punished includes engaging in a sexual 
.act (i) by force or threat, (ii) bj' the drugging of an unwittin.e; vic
tim, or (iii) with a child. 

10. U .. _' .0. 2031 pr.ovides that whoe V~· "within the special mntitime 
find territorial jurisdiction of the Til: -".' States, commits rape shall 
"';TIffer death, or imprisonment for fI :,y ;'I~.rm of yea'l'S or for life." 4 

1 '}". ~nly ot!Jt:r statutes deaHn/! 'W .1l!J. a!,!';" • iiI otl'enses In title 18 are 18 U.S.C.H!i3, 
punl.~dng rape, Ptlrnal Imowledge of'1l female, Dot t:le offender's wife, who h 1 not attat'led 
the age ·)f sixteen, IncesiJ and nssauH with hlteL'1 to cominlt rll:'1':1, committed by an Incilnn 
In Indlau countJ:~'; 18 u.S.C. 2108, j:lUnlsJung seduction of a {"male passenger by an om
ploy~e or an American yessel during a voyage; and 18 U.S.C. 24~1-2424, the White Slave 
Traffic ,\~t, illJIllshlng' prIncipally prostitution. Jll addition the District of COlumbhi. Corle 
and the Unlfllrm Code of Military Justice con tuln relatively complete sets of provisIons 
deaJlng with sexual offenses. 

• See Working' Papers, p. 867. 
3 See. In the latter respect, section 1862 (Violating' State or Local Law In an Enclave). 

VIrtually the only sexual offenses for whIch assimilation of State law will be needed under 
the proposed Code are Incest and bigamy. Other forms of consensual sexual activity among 
competent adults, not proscribed In this subchapter, are not meant to be made Fl;!derally 
pro~prutnhle. 

• The Supreme 'Court recently declared the death penalty for rape of an adult female 
unconstitutional. Ooker v. Georgia, -- U.S. (1977). 
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This statute has been sustained as constitutional and interpreted to 
incorporate the common law definition of rape.5 Applying this stand
ard, the courts have heLd that rape involves carnal knowledge of a 
female (not the offender's wife) by force or threat of bodily harm and 
without her consent, It is not necessary to show that the defendant had 
an intent to put the victim in fear:of death or serious bodily harm, nor 
is it necessary to. show that the victim resisted with every ounce of 
strength.6 -Whether corroboration of the victim's testimony is required 
seems never to have been decided,1 

Under 49 -U.S.C. 1472 (k), the offense of rape under 18 U.S.C. 
2031 is made punishable when committed within the special aircraft 
jurisdiction of the United States, as defined in 49 U.S.C. 1301(32). 
Likewise, under 18 U.S.C. 1152, the offense of rape as defined in 18 
U.S.C. 2031 applies within Indian country when committed by a non
Indian against an Indian. 

Under 18 U.S.C. 1153, the Major Crimes Act, any Indian who com
mits, inter alia, rape in Indian country is guilty of an offense. The 
penalty and elements of the offense are the same as under 18 U.S.C. 
2031. -
93. The Offense 

A. Element8 
Subsection (a) of £ection 1641 provides that a person is guilty of an 

offense if he engages in a sexual act and (1) compels the other person 
to participate in snch act (A) by force, or (B) by threatening or plac
ing the other person in fear that any person will imminently be sub
jected to death, serious bodily injury; or kidnapping, or (2), with in
tent to engage in a sexual act, has substantially impaired the ability 
of the other person to appraise or control conduct by administering 
or employing a substance that he knows is a drug or intoxicant, or by 
other means, without the knowledge or against the will of the other 
person, or (3) the other person is, in fact, less than twelve years old.B 

The term "sexual act" is defined in section 1646 to mean conduct 
between human beings consisting of contact bet,Yeen the penis and 
the vulva, the penis and the anus, the penis and- the mouth, or the 
mouth' and the vulva. Contact involving, the penis occurs upon 
penetration, howe"e1' slight. This definition clarifies the concept of 
"carnal Imowlec1ge" required under existing law, in a mallller gen
eral1y consistent ",ith State <lecisions applying common law principles. 
Emission is not l'eqnircd.o The Committee's formulation combines the 
definition suggested by the National Commission for the terms "sexual 
intercourse" and "deviate sexual intercourse," thereby covering homo-

s See Olive!- V. Gnitecl Statcs, 2)30 F. 971 (9th eir.) cert. denied, 2411 U.S. 670 (1916). 
oSee Oarlton v. Unitecl Statcs, 395 F.2d' 10. 12 (9th eir. 1968). cert. denied, 393 U.S. 

lOaO (1I)61l) : 1,aunlllin V. T7nitM .'ltntpR. aRfl F.2i1 I'iI'iR (!lth Clr. 19f1fl\, cert. denied; 386 
U;S.1041 (1967). Cf. also Mills v. United States, 1'64 U.S. 644, 648 (1807). 

~ See Working Papers. p. 87'5. An indication that the Federal courts mil(ht not demand 
corroboration under 18 U.S.IC. 2031 is the fact that corroboration has not been held neces
sary under 18 U.S.C. 2032. United Stute8 v. Shipp, 409 F.2d 33 (4th Cir.), cert. denied. 
396 U.S. 864 (1960). Likewlsecorroborntion 1s no lonl(er required under the District of 
Columbia rape statute, '22 D.C. Code 2801. Al'llOlrl \'. United Stu,tes, 358 A.2d 335 (D.C. 
App.197-6) (en bane) (abandoning the court's former adherence to the corroboration rule). 

"Sections 1641-1644 essentially adopt the r{icommendatlol! of the American Bar As
sociation. Hearings. p. 5810. 

n See Perkins, Orin/inal La.w, pp. 1'54-11Y6. 
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sexual as well as heterosexual conduct by the offenses setJol'th in this 
subchapter.1o 

It should be noted thab the Committee has deleted the common law 
limitation, embodied in present Federal statutory law, against inter
spousal rape. l1 Under this section, rape may be committed by' one 
spouse against another. 

The offense in paragraph (1) otherwise essentially restates the of
fense of rape as embodied in the cases that'have arisen under 18 U.S.C. 
2081. Threats of kidnapping are expressly added to, the traditional 
coverage for threats of imminent death or serious bodily injury.l2 The 
term "serious bodily injury" is defined in section 111 and has been 
discussed in detail in connection with section 1611 (Maiming).1.3 As 
lllder current law, the Committee docs not intend that resistance to 
the utmost be required to establish ritpe, or indeed any of the offenses 
ill this subchapter.14 

The offense in paragraph (2) extends the traditional rape offense to 
circumstances w11ere a sexual act is performed after the perpetrator, 
with the intent to engage in such an act, has substantially impaired the 
ability of the victim to appraise or control either the victim's conduct 
or the actor's conduct by administering or employing a substance he 
knows is a drug or intoxicant, or by other means, without the knowl
edge or against the will of the victim. The Committee believes that 
an offender who.performs a sexual act upon another individual, after 
drugging his unwitting victim is guilty of an offense of equal magni
tude to forcible rape. This accords with the recommelldation of the 
National Commission.15 Note, however, that engaging in a sexual act 
with a person who is merely unaware of what is occurring (e.g., being 
unconscious) is not made punishable as rape but as a lesser offense of 
sexual assault (section 1642). 

The offense in paragraph (3) proscribes the performance of a sexual 
act upon another person who is less than twelve years old. There is no 
question but that engaging in sexual intercourse with a prepubescent 
child, irrespective of consent, constitutes serious misbehavior which 
should be severely punished. 16 Such conduct may cause great physical 
and psychological injury. The National Commission and the Model 
Penal Code included a similar offense, but selected ten as the age below 
which nonforceful sexual intercourse would be deemed rape.17 State la.w 
in this country has not adopted a mdform age for these purposes, and 
sehior counsel to the National Commission acknowledged that choosing 

'the proper age is clifficult.18 Tlle Committee has selected twelve as the 
10 See Final Report, § 1040 (n) nnd (b). The Commission defined rnne ns occurrIng only 

when sexual Intercourse wns performed (I.e., penetration. howe,'er slight, InvolvIng con
tnct between penis nnd vulva); when "devlnte sexunl Intercourse" occurred, the offense 
wns lnbeled Aggravated Involuntary Sodomy. Both offenses were grnded virtUally Went!· 
call,Y. See Flnol Report, § § 1041, 1043. The Committee, therefore, hns consolldn teel them 
into n sIngle offense. 

U See Perkins, Bupra. note 0, nt 150-157. 
lJI In terms of the nnture of the threats required. this offense resembles thnt of extortion 

In section 1722, but is' more llmited In that thrents to damage property nre not Included, 
nor nre thrents to cause non-serious bodily injury. CompeJIlng .nnother person to engnge 
In n sexual nct by lcsser thrents thnn those enumernted In this sectIon Is punIshed nt n 
reducpd (albplt stlfl n relony) level In the foflowlng ~ertlon (1!l421. 

13 The coneluct of assaultIng n person with intent to cOlllmit rape. currently punlshnble 
under 18 U.S.C. 113(n), will be carrIed forw'nrd In the proposed Code prlnclpnlly nM an 
attl'mpt (sectlnn 1001 \ ro rnmmlt rhp nt1'pn~p In thIs ~prtlnn. 

14 See Laughlin v. UniterL 'State8, 811·pra note 6; see also Hearings, P. 8615 (testimony of 
G. Robert Blakey). 

15 See Fnnl Report, § 1641 (1) (b). 
16 Notnbly, although ruling the denth pennlty for rune of nn pclult woman to be invnllel 

as constituting cruel and unusual punishment, the Supreme Court specifically reserved 
the issue ~s to rape of a rhild. Ookel- v. Georgia. 811111'a note 4. . 

11 See Flnnl Report § 1641(c), nnd Comment, p. 1,88. 
l8 See Working Pnpers, p. 869. 
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appropriate age, believing that it represents the most common age in 
QUI' society for the onset of puberty.19 Sip; .ificantly, mistake as to age 
of the victim will not be a defense under this section-in contrast to 
the offense of sexual abuse of a minor in section 1643-because any 
error that is at all likely to be made concorl1ing the age of such a child 
will still place the victim as a yout.h. . 

Under section 1646 (b) (1) no corroboration will be required to prove 
rape or, indeed, to prove any of the offenses in this subchapter.2o As 
to ~ape, this is probably consistent ",:'11 current Federal law under 
18 U.s.C. 2031 21 and in any event is deemed by the Committee to be 
the better rule. Although questions of credibility in rape cases are 
commonly critical, there seems no reason why the traditional protec
tion of the reasonable doubt standard is not adequate to safeguard the 
rights of the accused. Rape victims should be treated as are victims 
of any other crime. The nature of sexual offenses is such that they are 
often carried out ill a clandestine manner so that traditional kinds of 
corroboration (e.g., eyewitnesses) will not normally be available. The 
willingness of many courts to apply the corroboration requirement 
with extreme liberality 22 manifests the undesirability and artificiality 
of attempting to r~duce an issue of credibility to a fixed rule. 

The Committee similarly does not intend to require that a prompt 
complaint have been made as a prerequisite toa prosecution for rape, 
as suggested by the National Commission.23 The. fact of· a prompt 
complaint is merely one item of evidence bearing upon the complain
ant's credibility, to be taken into consideration along with all the other 
evidence in the case. Under section 1646 (b), evidence relating to the 
victim's prior or subsequent sexual behavior is not admissible, except 
as required by the Constitution. This is designed t.o eliminat.e the tradi
tional defense strategy in rape and similar cases-placing the victim 
and her reputation on trial in lieu of the defendant.24 It is this degrad
ing and unfair practice which in past years has doubtlessly con
tributed to the wen documented failure of victims to report large 
numbers: of sexual offenses.25 while, however; evidence of the alleged 
victim's prior or subsequent sexual behavior is normally irrelevant, 
there are rare instances in which, in connection with a defense of 
consent, snch evidence may be not only pertinent but so crucial to the. 
defense case that its exclusion would fl.eprive the defendant of a fair 
tria1.26 The Committee's formulation IS designed to permit theintro
duction of the evidence in stICh cases.27 The Committee . anticipates 
under this constitutional standard that opinion or reputation evidence 
as to the lack of chastity of the alleged victim will never be deemed 

,. See ill., at 870. Creating a subjective test regarding the chllcI's capacity to give con
sent wns likewise relpctpd as Infectinl!; too much uncertainty. See ;.n., at 870 n.11. 
. '0 See the recommendations of Frederick J. Ludwig, Hearings, pp. 963-970. 

:!1 See note 6, 8l1pl'a . 
.. See Working Papers, p. 87'5, and cases cited therein. See also Arllolcl v. Unitell State8, 

supra note 7, at 350 (Macl., J.). 
'" See Final Report, § 1648 (3) ; Workng Papers, p. 874. 
Zl See e.g .. Uniteil State8 v. Stone, 472 F.2d 909. 917 (5th Cir. 11173). A numher of. 

hills with a similar purpose have been introduced In hoth House of Con<o:ress In recent 
Years. See. e.A" .• S. 1244 (94th Cong.) and S. 1422 (95th Cong.), introducerl hy Senator 
'Bentsen; S. 1100 (95th Conlt.). Introduced by Senator BUY}l; H.R. 408 (95th Cong.), Intro-
duced by Congresswoman Holtzman. . 

"., Spe Hearlnl!s hefore the Honse Suhcommlttee on Criminal Justice on H.R. 14666 and 
other bms to amend the Federal Rules of Evidence to provide for the protection of the 
privacy of rane victims. 94th Cong., 2d Sess. (1976), p. 4 (statement of Roger A. Pauley 
on hehalf of the Department of Justice). 

!)) See n'lvis v. AZ"ska .• 415 U.S. 308 (1973). 
81lpra note 25. pp. 5. 64-6'5.. , 

Z1 For Illustrations of the types of sitnat!ons h ,yhiel! c\'ic1encc of the victim s past or 
subsequent sexual behavior may be constitutionally required to be admitted', see Hearings, 
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admissible. The only type of evidence that would appear to be poten
tially admissible as a constitutional matter is evidence of specific 
instances of the victim's sexual behavior, when offered in connection 
with a bona fide defense of consent.2B Even in this context, however, 
evidence of the victim's prior sexual conduct with someone other th.an 
the defendant should seldom be adIhitted, particularly when the 
defendant and victim were strangers at the time of the offense.20 This 
provision is not, though, intended to exclude evidence (e.g., semen 
found on or about the person of the victim) that the crime or act of 
inter~ourse was committed by an individ ual other than the defendant. 30 

Note too that the provision excludes only evidence of the victim's 
sexual beha.vior; evidence as to lack of sexual behavior, i.e., chastity, 
offered by the prosecution, would IJ,ot be inadmissible. Such evidence 
has been repeatedly held rel~vant to the· issue of consent to sexual 
relations with a defendant previously unknown' to the victim. 31 

B. OuZpability 
The conduct element in this offense is engaging in a sexual act. Since 

no culpability standard is specifically designated; the aplplicable -state 
of mind to be proved is at least "knowing,"i.e., that tlUe defendant 
was aware of the nature of his actions:2 

In paragraph (1), the element that the defendant 'compelleu the 
other person to participate in the sexual a{)t by force or by threat~n
ingor placing in rear, etc. is conduct. .As no culpability standard'is set 
forth therein, the requisite minimum mental state is "knowing." 33 

In paragraph (2), the element that the defendant had administered 
or employed a substance or had used other means is conduct, as to 
which the applicable mental state is at least "knowing." The el~.ment 
that the substance was a drug or intoxicant is an existing circumsL 1ce, 
as to which the applicable state of mind is specified in this instance 
as "knowing." The element of substantial impairment is a result of 
conduct, as to which no mental state is specified herein, thus requiring 
proof of at least recklessness as to that element. Likewise the element 
that the dmg or intoxicant was administered or employed without the 
knowledge or against the will of the other person is an existing circum
stance, as to which the requisite state of mind is, at a minimum, 
"reckless." Finally, the aspect that the conduct occurred with intent 
to engage in.a sexual act states the particular purpose for which it 
must be proved that the conduct was performed. 

In paragraph (3), theJact that the other person is less than twelve 
years old is an existing circumstance. However, since it si preceded by 
the phrase "in fact," no state of mind need be proved 'as to this 
element.34 

3. J urisaietion 
There is Federal jurisdiction over 'an offense in this section in two 

cit'l:mmstance,s. The first is if the offense is committed within the special 
jurisdiction of the United States. The special jurisdiction is defined in 
section 203 and includes the special territorial, special maritime, and 

"" Hearings, 8upra note 25. 
29 Unite(Z States v. Stone. snpra note 24. See also perkins, supra note 9, at 158-159. 
'" ·See allflmbeY8 v, Missis.q1ppi. 410 U.S. 284 (19n). 
:n E:g., State V. A"een. 169 N.W.Zd 740 (Sup. Ct. Minn. 1(69), and cases cited t11erein. 
:rt See sections a03(b) (1) and 302(b) (1). 
33 See section 303(b) (I) . 
• , See section 303(a) (1). 

L-_______________ ------
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special aircraft jurisdiction. These in turn are defined in terms vir
tually identical to those in 18 U.S.O. 7 and 49 U.S.0.1301(32), which 
together represent the tel'l'itorial scope in which current 18 U.S.O. 2031 
and related statutes apply. 

The second circumstance is if the offense occurs during the com
mission of an offense, over which Federal jurisdiction exists, that is 
described in sections 1323 (Tampering with a Witness or an Inform
ant), 1324 (Retaliating against a Witness or an Informant), 1357 
(Tampering with a Public Servant), 1358 (Retaliating against a Pub
lic Servant), 1501 (Interfering with Oivil Rights), 1502 (Interfering 
with Oivil Rights nnder 00101' of Law" 1601 (Murder), 1602 (Man
slaughter), 1611 (Maiming), 1612 (Aggravated Battery), 1613 (Bat
tery), 1621 (Kidnapping), 1622 (Aggravated Oriminal Restraint), 
1623 (Crimnial Restraint), 1631 (Aircraft Hijacking), 1644 (Sexual 
Abuse of a Ward), 1711 (Burglary); 1712 (Oriminal Entry), 1713 
(Oriminal Trespass), 1721 (Robbery), 1722 (Extortion), or 1843 
(Oonducting a Prostitution Business). This represents an application 
of the ancillary jurisdiction concept discussed in· connectIOn with 
chapter 2. Where such an accompanying offense of rape is committed, 
the Federal interest flowing from the actor'scommission of the under
ly'in~ Federal offenses 35 is deemed sufficient,to support Federal juris
dICtIOn over the offense of rape as well. TIlis.has the advantage of per
mitting prosecution (and, in the. event of conviction, punishment) 
bused upon the actor's entire course of criminal conduct, rather than 
splitting the prosecutions between the Federal and local governments. 
4. Grading 

An offense under this section is graded as a Olass 0 felony (up·to 
twelve years in prison). Although this is a level of punishment greatly 
reduced from that in present Federal law, under the integrated opera
tion of the Oode the defendant will in most cases face additional lia
bility for battery, kidnapping, or other Oode offenses. Accordingly, 
the Oommittee believes that the sentence here prescribed is an adequate 
deterrent and punishment for the underlying Offe11Se itseli,and that 
this approach, by providing for greater punishment if any physical 
injury befalls the victim, will serve to reduce the incidence of situa
tions in which the victim is badly beaten or even kil1ed because (under 
the approach of current law) 'the offender has nothing more. to lose 
thereby. . 

SECTION 1642. SEXUAL ASSAULT 

I. In General and Present Federal Law 
This section is designed to cover those situations, normally prose

cuted as rape, where the actor engages in a sexual act knowing that 
the victim is in such a condition (whether of mind, body, or mistaken 
belief) that his ot her ability to give meaningful consent is destroyed. 
This section also contains a lesser included offense to rape under sec
tion1641(a) (1), where the victim's will is overborne through threats 
of any kind or by placing in fear by any means. 

The first four <Jrrenses in this section-i.e., engaging in a sexual 
act with a person not one's spouse where the victim is (1) incapa-

'5 The tenn "commission of an offense" is defined in section 111 to include the attempted 
commission, consummation, and any immediate flight after the commission, of an offense, 
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bIe of understanding the nature of the conduct, (2) physically 
incapable of resisting or of declining consenti to it, (3) unaware that 
it is being committed, and (4) participating because of a mistaken 
belief that the a:&tor is married to such person-are varieties of com
mon law rape recognized in many States and hence probably punish
abl€~ (-although no such cases have arisen) under 18 U.S.C. 2031 and 
related statutes discussed in connection with the previous section. The 
final offense he1':e proscribed-compelling the victim's participation 
by any threat or by placing him or her in fear-has no counterpart in 
present Federal law. 
~. The Offen,ge 

Subsection (a) provides that a person· is guilty· of an offense if he 
engages in a sexual act with anothel" person whois not his spouse, and 
(1) lmows that the other person is incapable of understanding the 
nature of his conduct; (2) knows that the other person is physically 
incapable of resisting, or of declining consent to the sexual act; 36 (3) 
knows that the other person is unaware that a sexual act is being 
committed; (4) lmows that the other person participates because of a 
mistaken belief that the actor is married to such other person; or 
(5) compels the other person to palticipate by a threat or by placing 
such other person in fear. 

The term "sexual act" is defined in section 1646. It has been dis
cussed in relation to section 1641 and that discussion should be con
sultecl here. 

The term "spouse" is defined in section 1646 to mean a "person to 
whom the actor is legally married, and a person sixteen years old or 
older with whom the actor is living as husband and wife." The reason 
for the limitation :(·0 persons sixteen years or older in the latter branch 
of the definition is to protect young persons, who are living as husband 
or wife with another individual although not legally married, from. 
being sexually imposed upon by the person with ,whom they are co
habiting. The Committoo, in this and subsequent sections in this sub
chapter, has chosen, however, not to delete the interspousal exemption 
from the various offenses described therein, unlike in section 1641 
(Rape). There is less reason for such a deletion, in the Comrl1ittee's 
opinion, as to the less serious kinds Of sexual offenses described in sec-
tions 1642 through 1645. . 

As noted above, the offenses described in paragraphs (1) through 
(4) are recognized forms of rape prosecuted in many States.37 One 
type of prohibited ~ondnct, misrepresentation of marital relationship, 
is worthy of special comment. Unlike the definition of "sponse" in sec
tion 1646, the reference to marriage in paragraph (4) is intended to 
mean a legal marital relationship. Thus the conduct prohibited by this 
offense occurs when the offender engages in a sexllal act with someone 
other than his spouse, who participates because of a mistaken belief 
that the offender is his. or her marital partner in fact and in Jaw. 

With respect to paragraph (5), an example of a type ofthreat cov
ered here (but that would not be covered under section 1641) is obtain
ing intercourse by a threat of serious damage to irreplaceable property 

III The Committee intends t1lat this offense cover a case in which n person is rendered 
physlcaIly Incapahle of resisting or deClining conspnt to a sexual act whether by artificial 
means, e.g .. drngs. etc .. or otherwise. If the dpfendant has caused the impairment of 
ability, the offense would bl' ~ovl'r"'1111111"r section 1641. 

:rr See Perkins, supra note 9, at 163-167. 
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or of exposure of reputation. The word "by" in this offense connotes 
the. concept of causation. Thus, if the threat did not "compel" (i.e., 
was not reason for) the other person's participation, no offense under 
this section (or section 1641) would be committed.38 It is anticipated 
by the Committee that this paragraph will provide the means of bridg
ing an unwarranted gap in current law by'creating a generallesser-in
cluded offense in the nature of rape, that involves nonviolent coercion. 

The general conduct element in this section is engaging in a sexual 
act. As no culpability level is set forth herein, the applicable state of 
mind that must be proved is at least "knowing," i.e., that the offender 
was aware of the nature of his actions.39 

The element that the sexual act was with another person who was 
not the defendant's spouse is an existing circumstance. Since no culpa
bility standard.is specifically designated, the applicable state of mind 
to be shown is, at a minimum, "reckless," i.e., that the offender was 
aware of but disregarded the risk that the circumstance existed.40 

The content of paragraphs (1) through (4) consists entirely of 
existing circumstances. The culpability level is specified as "knowing," 
thus requiring proof that the actor was aware of or believed that the 
circumstance Elxisted.41 

Paragraph (5), like section 1641(a) (1), consists wholly of a con
duct element. Since no culpability criterion is specifically mentioned, 
the applicable state of mind is at least "knowing." 

As under section 1641, no requirement of corroboration' or fresh 
complaint is intended to apply with respect to the pro!)f of the offenses 
described in this section.42 

3. Jurisdiotion 
There is Federal jurisdiction over an offense in this section if it is 

committed within the special jurisdiction of the United States, as 
defined in section 203. As discussed in connection with section 1641, 
this essentially carries forward the present jurisdictional scope of the 
offenses in current law. 

In addition Federal jurisdiction exists over an offense set forth in 
paragraph (5) if it occurs during the commission of any offense, over 
which Federal jurisdiction exists, specified in section 1641 (c) (2). 
This gives to the offense in paragraph (5)-a lesser included offense 
of section 1641 (a) (I)-the same jurisdictional purview as its parent 
offense.43 . 

A further basis for Federal jurisdiction exists over an offense set 
forth in paragraphs (1) through (3) if it occurs during the commis
sion of an offense, over which Federal jurisdiction exists, that is de
scribed in sections 1621-1623, 1644, 1711-1713, or 1843. This list is a 
shortened versioJ:\ of the offenses contained in section 1641( c) (2) as 
furnishing the basis for ancillary jurisdictjon over rape. Thus the 
offenses referred to here have been described in relation to that section. 
The offenses enumerated were chosen because of the Committee's belief 

38 The Committee has not, however, adopted the suggestion of the National Commission 
that the tllreat lJe snch that a nprson of "rensonahle firmness" woul<l lJe incapable of re
sisting it. See Final Report. § 1642(c), § 1644(c). If the threat in fact compelled the vic
tim's partldpatlon. then whatever the extent of such victim's capacity to resist, the de
fendant should be liable. 

"" See sections 303(b) (1) and 302(b) (1). 
<. See sections :'l03(b) (2) and 302(c) (1). 
'1 See section 302 (b) (2). 
"See section 164-f>(b) and the discussion of evidentiary requirements in relation to the 

previous section. 
'" See the discussion of jurisdiction in section 1641. 
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that they represented the most likely offenses to be committed in ass<;>
ciation with an offense described in paragraphs (1) through (3) ofthIS 
section. 
4. G'l'aiJing. 

An offense under this'section is graded as a Class D felony (up to 
six years in prison). This accords with the recommendation of the 
National Commission. In comparison to the felonious conduct ~ealt 
with in section 1641, the behavior outlawed here does not result ill as 
great a harm, if outrage to the feelings of the victim be regarded as 
the essential evil sought to be prevented. Such conduct does, however, 
constitute a substantIal physical and psychological abuse of another 
human being. Accordingly, the Committee has graded this offense on 
a par with the offense of aggravated battery in section 1612.44 

SECTION 1643. SEXUAL ABUSE OF A MINOR 

1. In Gene'l'al 
This section is principally derived from the recommendations of the 

National Commission.45 One major change from existing law is that 
the offense occurs only if the victim is at least five years younger than 
the defendant. This is designed to exclude from criminal sanctions, 
ordinary teenage love affairs and sexual experimentation, while pre
serving the sanctions of the criminal law for those cases in which an 
older person deliberately corrupts an immature person substantially 
younger than himself.46 It is only in this latter context that the ra
tionale underlying the current offense of "statutory" rape is deemed 
properly to apply. 

Another significant change from present law is the inclusion of a 
defense under this section based upon a reasonable belief (albeit 
mistaken) as to the victim's age. 
t2. P'l'esent Feae'l'aZ Law 

18 U.S.C. 2032 J?rovides that whoever, within the special maritime 
and territorial jUrIsdiction of the United States, "carnally knows any 
female, not his wife, who has not attained the age of SIxteen years, 
shall, for a first offense, be imprisoned not more than fifteen years, 
and for a subsequent offense, be imprisoned not more than thirty years." 

Under 49 U.S.C. 1472(k), the provisions of this section are made 
applicable also within the special aircraft jurisdiction of the United 
States, as defined in 49 U.S.C. 1301(32). In addition, under 18 U.S.C. 
1152 and 1153, the provisions of 18 U.S.C. 2032 apply within Indian 
country to all cases save where both the offender and the victim are 
non-Indians. 

There have been few prosecutions under the above statutes. One 
recent instance is United States v. Shipp,47 in 'which the court held 
that the uncorroborated testimony of the victim (the defendant's 
stepdaughter) 'ras sufficient for conviction. 

3. The Offense 
Subsection (a) provides that a person is guilty of an offense if he 

engages in a sexual act with another person who is not his spouse, who 
.. 'See Working Papers, p. 871 . 
.. See Final Report, § 1640. 
•• See Working Papers, p. 871. 
'1 Supra note 7. See also, United State8 v. Wheeler, 040 F.2d 1200 (9th ell'. 1976). 
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is in fact less than sixteen years old, and who is in fact at least five 
years younger than the actor. . 

The term "sexual act" is defined in section 164:6 and has been dis
cussed in connection with section 164:1. The definition is desi~ed to 
furnish a more precise delineation of the common law concept of "car
nal knowledge." The term "spouse" is also defined i:u section 164:6. 
It too has been discussed in connection with section 164:1 and that dis
cussion should be consulted here.48 

The conduct in this offense is enga¢ng in a sexual act. Since no 
culpability standard is specifically desIgnated, the applicable state of 
mind that must be shown is at least "knowing," i.e., that the defendant 
was aware of the nature of his actions.40 

The element that the sexual act was engaged in with a person not, 
the actor's spouse is an existing circumstance. As no culpability level 
is specifically prescribed, the applicable state of mind that must be 
shown is, at a minimum, "reckless," i.e., that the offender was aware 
of but disregarded the risk that the circumstance existed. 50 

_The elements that the victim is less than sixteen years old and is at 
least five years younger than the defendant are also existing circum
stances. However, as each of these elements is preceded by the phrase 
"in fact," no mental state need be established with respectthereto.51 

4. Affirmative Defense 
Under subsection (b), it is an affirmative defense to a prosecution 

for this offense that the actor reasonably believed the other person to 
be sixteen years old or older. 

Although such a defense is not recognized at common law, some 
States have provided for its existence by statute.52 The Committee con
siders that the defense is appropriate in view of the thrust of this of
fense to punish only that form of consensual sexual activity that is 
corruptive in nature. A person who reasonably believed that he was 
having sexual relations with someone over the age of sixteen does not 
pose the danger to society sought to be proscribed by this statute. 53 

The defense is denominated as "affirma.tive," thus requiring the de
fendant to prove it by a preponderance of the evidence.54 This accords 
with the recoffilhendat.ion of the National Commission.55 

5. Jurisdiction . 
There is Federal jurisdiction over an offense in this section if it is 

committed within the special jurisdiction of the United States, as 
defined in section 203. This maintains the current scope of jurisdiction 
enjoyed by 18 U.S.C. 2032.56 

In addition, there is Federal jurisdiction if the offense occurs during 
the commission of certain enumerated offenses over which Federal ju
risdiction exists. The offenses listed are the same as those furnishing 
the basis for ancillary jurisdiction over the offenses in paragraphs 
(?-) (1) through (a) (3) of section 164:2, discussed above. 

48 SignificantlY, unlike current law al\d the proposal of the Natlonai Commission, this 
offense Is drafted so as to punish heterosexual conduct by females as weI! as males, in 
addition to eovering homosexual conduct. 

40 See sections 303(b) (1) and 302(b) (1). 
50 See sections 303(b) (2) and 302(c) (1). 
Gt See section 303 (a) . 
•• See Perkins, supra note 9, at 168 . 
• " Sec Working Papers, p. 873 . 
• , See the definition of "affirmative defense" in section 111. 
"" See Final Report, § 1648; Working Papers, p. 873 . 
•• See tile first paragraph of the dlscussio:l of jur:s::!iC~lon In c~nnection with section 

1641, which is applicable here. 

92-&19 0 - 77 - pl. I - 3B 
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6. Grading 
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An offense under this section is graded as a Olass E felony (up to 
three years in prison) if the defendant was twenty-one years of age 
or older at the time of the offense; it is a Olass A misdemeanor (up.to 
one year in prison) in any other case. This distinction is aimed at 
reinforcing the thrust of this section to prohibit the corruntjon of 
minors by adults. 

SECTION 1644. SEXUAL ABUSB ·OF. A WARD 

1. In General and Present Federal La?/) 
This section is directed· at the performance of a sexual nct. TTitb 

another person in official detention over whom the offender h/l,8 I). 

special resp..0nsibility by virtue of his exercise of custodial, super
visory, or disciplinary authority. No counterpart for this offense exists 
under current Federal law. The section is derived from the recom
mendations of the National Oommission.57 However, unlike the Pl'O. 

posal there, this section does not extend to the parent or guardia.}t 
situation and thus does not encompass instances of incest and sexual 
abuse of a familial 'relationship. Such offenses are deemed to involve 
local mores and morals and therefore to be suitable for coverage under 
section 1862, permitting' assimilation of State or local offenses in 
Federel enclaves.58 

13. The Offense 
Subsection (a) provides that a person is guilty of an offense if he 

engages in a sexual act with another person who is not his spouse, 
who is in official detention, and who is under the custodial, supervisory, 
or disciplinary authority of the actor. 

The terms "sexual act" and "spouse" are defined in section 1646 
and have been discussed.in connection with section 1641. That dis
cussion is incorporated 'here. 

The term "official detention" is defined in section: 111 and includes 
detention by a public servant or person acting under his direction 
following arrest for an offense, following surrender in lieu of arrest 
for an offense, following a charge or conviction of an offense or an 
allegation or finding of juvenile delinquency, following commitment 
as a material witness, following civil commitment in lieu of criminal 
proceedings or pending resumption of criminal proceedings, or pend
ing extradition, deportation, or exclusion, as well as custody for pur
poses incident to the foregoing. The Oommittee believes that sexual 
relations in such circumstances, even if consensual, constitute a break
down in social order and an abuse of legal responsibility warranting 
criminal sanctions. 

The conduct in this offense is engaging in a sexual act. Since no 
culpability standard is specified in this section the applicable state of 
mind that must be shown is at least "lmowing," i.e., that the offender 
was aware of the nature of his aetion.59 

The remaining elements are existing circumstances. As no culpability 
level is specifically designated, the applicable state of mind that must 

07 See Finnl Report. § 1646. 
GB This Is consistent with 18 U.S.C. 1153. which. nmong other offenses. punishes "Incest" 

when committed by an Indian In Indian country. but prO"ldes that the detinltlon and 
puni.hment of thnt n/l'pnRP I. to hp !!ovprned by Stnte Inw. See nlso lS U.S.C. 13. . 

r;o See sections 303 (b) (1) nnd 302 (b) (1). 
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be proved is, at a minimum, "reckless," i.e., that the offender was con
scious of burt disregarded tile risk that the circumst·ances existed. GO 

3. JU'risdiotion 
There is Federal jurisdiction over an offense described in this sec

tion in four circumstances. The first is if the offense is committed 
within the special jurisdiction of the United States, as defined in sec
tion 203. This extends Federal jurisdiction to enclaves, various .vessels 
on the high seas, and certain aircraft while in flight. 

The second circumstance is if the official detention is under the laws 
of the United States. Irrespective of the Federal status of the offender 
or the Eederal location of the offense, the Committee considers that 
the fact that Federal law supplies the hasis for the victim's detention 
is sufficient for vindication of the Federal interest against sexual 
abuse of its wards. 

The third and fourth cirmIDlstances are if the official detention is in 
a Federal facility or the defendant is a Federal public servant. It 
should be noted that, with respect to the latter base, the definition of 
"Federal public servant" in section 111 excludes District of Columbia 
public servants. 61 

4. Grading 
An offense under this section is graded as a Class A misdemeanor 

(up to one year in prison). This penalty level is deemed an adequate 
deterrent. Felony grading was rejected in view of the primary design 
of this section to proscribe consensual conduct. VVhen force or coercion 
is used, the provisions of sections 1641 (Rape) and 1642 (Sexual 
Assault) may also be utilized in appropriate circumstances. 

SECTION 1645. UNLAWFUL SEXUAL CONTACT 

1.1 n General and Present Federal Law 
This section has no couriterpart in current Federal law. It is in

tended to inCUlpate those who have not committed a sexual act as that 
term is defined in section 1646 but who have, nonetheless, seriously in
fringed the sexual integrity of another person. The section in effect 
defines offenses that are lesser included offenses to each of the pre
ceding offenses in this subchapter. It is drafted so that activity in
volving sexual contact short of a sexual act as defined in sections 
1641-1664, is subject to criminal sanction. Although, in such cir
cumstances, the offender will often be guilty of a criminal attempt 
(section 1001) to commit one of the foregoing offenses, this section is 
graded substantially lower than the criminal attempt offense, thus 
affording a basis for the exercise of prosecutorial discretion. Moreover, 
the act of engaging in sexual contact need not necessarily indicate 
an intent to engage in a "sexual act," in which event, but for this 
section; the conduct would not be a Federal offense. This section is 
derived in large measure from the recommendation of the National 
Commission.112 

13. The Offense 
Subsection (a) provides that a person is guilty of an offense if he 

engages ill sexual contact with another person who is not his spouse, 
00 See sections 303(bl (2) and 302(c) (1), 
61 District of Columbia employees would be covered by the District of Columbia Code . 
., See Final Report. § 1647. 
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under circumstances that would constitute an offense under section 
1641 1642,1643, or 1644 if such contact involved a sexual aot. 

The term "sexual contact" is defined in section 1646 to mean a 
"touchinO' or the sexual or other intimate parts of a person to arouse 
or O'ratifY the sexual desire of any person." 63 'I1hat definition is satis
fied~ and the offense committed, whelbher the defendant touches such a 
part of the victim or causes the victim to touch such a part of the 
defendant. The term "spouse" is defined in section 1646 and has been 
discussed in connection witih section 1642. 

Thus, if such touching ,is accomplished, in.ter alia, b~ ~eans of 
force or threat or 'placing of another person III rear, or If It occurs 
'when the offender knows that the victim is mentally incapable of 
understanding the nature of the act or is unconscious, or is less than 
sixteen years old and at least five years younger than the offender, or 
if the victim is in official detention and under the custodial, super
visory, or disciplinary authority of the offender, the act will fall 
within the scope of this section. 

The conduct in this section is engaging in sexual contact. Since no 
culpability standards is specifioally designated, the 'applicable state of 
mind to be proved is at least "knowing," i.e., that the defendant was 
aware that he was engaging in sexual contact. 64. 

The element that the person with whom the sexual contact is en
gaged in is "another person who is nOlt his spouse" is <an existingcir
cumstance. As no culpability level is specifically prescribed, the appli
cable state of mind to be shown is, at a minimum, "reckless," i.e., that 
the offender was aware of bU't disregarded tlhe risk that the circum
'stance existed.65 

The element that the conduct was performed "under circumstances 
that would constitute an offense under section 1641, 1642, 1643, or 1644 
if such contact involved a sexual act," is also an existing circumstance. 
However, by the operation of section 303 (d) (1) (A), no mental state 
need be established as to the element that 'those sections of the Code 
would apply. The mental states required as to the facts making one or 
more of those sections applicable 'are required here also. For example, 
as to the fact that the other person was less tlhan twelve years old 
under section 1641, no stRte of mind need be shown, while as to the 
fact that the victim was in official detention under section 1644 the 
defendant must have been at least reckless, in order to prove an offense 
under section 1645. 
3. Jurisiliction· 

There is Federal jurisdiction over an offense hereiIT if there' would
be ~ederal jurisdiction over the corresponding offense described in 
sectIOns 1641 through 1644. 
4. Grading 

An offense nnder this section is of a class two grades below that of 
the corresponding- offense described in sections 1641 through 1644. 
This reflects the obviolls fact that sexual contact is significantly less 
obtrusive than a sexual act as t.hose tprms are defined in section·1646. 
In most cases, this g-rading will enable the offense to be tried berore 
Ii United States magistrate. 

63 The d.esire sought to be aroused or gratified might be, for'example, that of the actor 
of the person toucheil, or of an onlooker. ' 

... Ree septlolls l!O~lh) (1) an(]l!02(h\ (1). 
M See actions BOB ('b) (2) and B02(c) (1). 
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SEOTION 1646. GENERAL PROVISIONS FOR SUBOHAl'TER E 

Section 1646(a) contains definitions of the terms "sexual act," 
"sexual contact," and "spouse" applicable to the offenses in this 
subchapter. 

Section 1646 (b) contains proof provisions for the entire subchapter. 
Three provisions have been discussed in detail in connection with sec
tion 1641 and that discussion should be consulted here. It should be 
mentioned that the elimination of a corroboration requirement would 
not, of course, preclude a judge or jury from acquitting a defendant 
because they did not believe the case could meet the "beyond a reason
able doubt" standard which is the normal test for directed verdicts or 
findings of acquittal with respect to all crimes (sex crimes as well as 
others) under existing law. • 
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OHAPTER 17.-0FFENSES AGAINST PROPEETY 

There are seven broad categories of offenses against p:rop~rty 
covered in this chapter. A.rson and other property destruction offenses 
are,covered in subchapter A; burglary and other criminal intrusion. 
offenses in subchapter B; robbery, extortion,and blacKmail in sub
chapter 0; theft and related offenses in subchapter D; counterfeiting, . 
forgery, and related offenses in. subchapter E; commercial bribery 
offenses in subchapter F; and investment, monetary, and antitrust 
offenses in subchapter G. 

SUBOHAPTER A.-ARSON AND OTHER PROPERTY DESTRUOTION OFFE)NSES 

(Sections 1701-1704) 

At common law, arson was the willful and malicious burning of the 
dwelling place of another, although the concept of dwelling house was 
gradually extended to include outbuildings within the ~urtilage and to 
barns.1 The gravamen of the offense was not conceIved to be the 
destruction of property, but rather the endangerment of human life.2 

No specific intent to destroy was necessary at common law, only an 
intent to burn,s and as an element of the offense an actual burning 
or charring of the property was required! Because the emphasis was 
on security of another peison in his dwelling, it was not an offense at 
common law to burn one's own habitation, whether as owner or tenant. 
This was the rule regardless of whether the purpose was to injure or 
defraud another. 

The principal statutory modification of the common law arson 
doctrine in this country has been the shift in emphasis from protection 
of lifo to protection of property.5 Moreover, many other types of 
P!operty besides dwellings have been included in statutory formula
tIOns of the offense.s These statutes are usually keyed to a dollar 
amount relative either to the damage or the value of the property 
which is the subject of the offense. Finally, mnny Stnte statutes have 
made it a crime for a property owner to burn his own property, pro
vided it was done with an intent to defraud an insurance company or 
other person.1 . 

1 See 2 Wharton, Ori1uinal Late, section '388 (1951) ; '3 Coke lnst. 67. 
• See United State8 v. Oat'di8h, 143 Fed. 640, 64'3 (E.D. Wis. 1006); 'Curtis, The Law oj 

..1.""1011, section '3' (1936). 
3 See 'Curtis, sup1'a note 2, at section 63. 
• See Annotation, BUl'ning a8 an ElemC1~t oj the Offense oj Ar8on, 1 A.L!R. 1Hl3 (1019). 
r. See 2 Wharton. 8upm note 1, section 400. • 
6 See nl. Rev. $tat., Cb. '38, section 21-1; Proposed ·Crim. Code ]\fass., ell. '2G6, sec-

tlon 1(5). . . ' . 
7 See 2 Wharton, 8upra note 1, section 402. 

(587) 
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In qrder to encompass these various acts, the typical statute cur
rently in effect contains a hybrid of crimes all grouped under the 
appellation of "arson." 8 Although the common link of many State 
provisions in this area is the notion of burning as an instrument of 
destruction, the approach of S. 1437, 'as reported, is to define the crimes 
in seri,es according to 'tlhe nature of the harm done or contemplated. 
Thus, only property destruction is treated here in subchapter A of 
chapter 17. Where the purpose of the destruction is to endanger 
human life, the offense is covered also in chapter 16 (Offenses Against 
the Person),9 and where property is destroyed ,to defraud another, the 
offense is treated in subchapter D of chapter 17 (Theft and Related 
Offen&es). Where the danger involves two or more kinds of harm 
other provisions of the proposed Code may be applied to reach all of 
the harmful results. 

The scope of subchapter A of chapter 17 of S. 1437, as reported, is 
essentially the same as that which exists under present law insofar as 
property destruction is concerned. The chief virtues of the subject bill 
are (1) the elimination of the extensive overlap of existing statutes 
and a substantial reduction in the number of separate provisions in 
Federal law; (2) the harmonization of the multiple and seemingly 
arbitrary standards of culpability and penalty levels that exist 
throughout the current statutes; (3) the clarification of the offense; 
and (4) the systemization of grading by treating property destruction 
distinctly without regard to such other offenses as fraud or the endan
germent of life.l .o 

Existing Federal law covers a wide variety of situations, with the 
jurisdictional base of most statutes fixed according to the particular 
type of property protected. It is, nevertheless, possible to group the 
statutes according to the principal interest they are intended to pro
tect. The following discussion briefly describes those existing statutes 
which would be replaced in whole or in part by enactment of sections 
1701-1704 of S.1437, as.reported. 
The Mails or Interstate or Foreign Oommeroe 

18 U.S.C. 844(i) proscribes the attempted or actual. ma1icious 
damage or destruction of property used in or affecting interstate or 
foreign commerce. The penalty is fixed at up to ten years' imprison
ment; enhanced penalties may be imposed if injury or death results. 
Insofar as the statute is aimed at damage to property, it is largely 
duplicative of other provisions in existing law .... , 

18 U.S.C. 1364 prohibits the damage or destruction of goods by fire 
or explosion, with intent to interfere with their exportation. Th(' 
penalty is up to twenty years' imprisonment. 

15 U.S.C. 1281 is a similar statute which punishes the willful 
destruct jon or injury to any property moving in-interstate or foreign 

8 See, e.g., tho laws of Hawaii (H.R.S. §§ 7'2'3-'1-7Z3..,.10) and New Jersey (N .• T.S.A. 2A : 
89-1-&9-6), both of which include .in the Burne series crimes of property destruction, 
dan~er to life. and theft by fraud. 

o'1'he offense of reckle~s endangerment in Chapter 16, which encompasses a wide vnrlet~· 
of conduct dlrectecl a~uinst human Ufe. is also broRd enough to embrace the type of 
conduct, separately. embraced in S. 1 as originally Introduced In the 93d Conln"ess. of failure 
to control or report a dangerous fire. Under the definitions In section 111, conduct in· 
cludes omiSSions as well as commissions. Thus, where a fullure to perform a legal duty 
to report or control a fire creates a risl. to human Ufe or health, the reckless endunger
mpnt sp~tlon muy properly be invokerl. 

10 With respect to this l~tter aspect, as will be seen. mally existln~ arso!, or property 
destrl1ction sintutps rontain nn enhanced penalty where serlolls boclll~- in,lury or r1eoth 
results. Under S. 1437, as reported, this'conduct cnn be separately punished as homicide 
where. for instance, a death results fram arson. See section 1601(e) (4). , 
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commerce in the possession of a contract or common carrier. The 
penalty is fixed at up to ten years in prison. 

18 U.S.C. 1703 and 1705 both proscribe the destruction of mail. 
Section 1703(a) deals with mail other than newspapers and covers 
only postal employees. It carries a penalty of five years in prison. 
Section 1703(b) covers postal employees destroying newspapers and 
other persons destroying any kind of mail. The penalty is up to one year 
in jail. Section 1705, on the other hand, prohibits the destruction of 
mail deposited in a letter box. The penalty is up to three years' 
imprisonment. . ' 

18 U.S.C. 1951, commonly referred to as the Hobbs Act, punishes. 
among other. things, physical injury to property affecting commerce iT' 
furtherance of a plan to commit robbery or extortion. The statute car· 
des a maximum penalty of twenty years in prison.11 

18 U.S.C. 1952 punishes, inter alia, those who travel in, or who USB 
the facilities of interstate or foreign commerce, with intent to com
mit arson in violation of State or Federal law and who thereafter per
form any of three spe,cified types of overt act. The penalty is up to 
five years in prison. The reference to State law is merely generic at;ld 
it is not necessary to prove that the State's arson law was or would 
have been violated.12 
Facilities of Oommeroe and T7'ansportation 

Three provisions of existing law deal with offenses committed 
against vehicles or facilities of commerce and transportation. 

18 U.S.C. 32 is confined to aircraft, their parts, supplies, and facili
ties. A general culpability level of "willful" applies to all of the 
designated offenses except for the actual damaging of an aircraft 
which requires a specific intent to "damage, destroy, disable, or 
wreck." Also included within the provision is the willful incapacita
tion of any crew member. 

18 U.S.C. 33 provides similar coverage for motor vehicles engaged 
in interstate or foreign commerce as well as for terminals, garages, 
and other facilities for such vehicles. The section requires a specific 
intent to endanger the safety of a pass~nger or an act in reckless dis
regard of human life. Paralleling section 32 of current title 18 is a 
provision dealing with incapacitation of drivers and maintenance per
sonnel. The general penalty in both statutes is a maximum of twenty 
years in prison.1s 

18 U.S.C. 1992 deals with train wrecking and includes the damaging 
of ~rains themselves as well as tracks, bridges, tunnels, and the like. 
Another part of the section prohibits tampering with signals, bridges, 
etc., with the intent to damage a train, track, bridge, tunnel, etc. The 
culpability, as in the previous two sections, is set at "willful" and the 
penalty is the same as under 18 U.S.C. 33. 

U In addition several statutes punish relnted offenses not directly reached by sections 
1701-1704 of tile subject bill. Thus 18 U.S.C. 844(d) covers transportation and receipt 
in interstate or foreign c'ommerce of explosives with the Intent to damage property or 
persons. Such conduct is largely covered. under section 1821 of S. 1437. as reported, but, 
nncler the Droner circumstances, might constitute an attempt under this subchapter. 

18 U.S.C. 1716 proscribes the malling of enumerated types of muterlals, includlnl\" 
flammables nnd explosiYes. that may injure life or property. If tbe mailing Is done with 
intent to kill or Injure another or to damage the mails 01' other property the maximum 
JJennlty Is twenty yenrs' imprisonment: If (leath. results, the sentence Is increased to Ufe 
Imprisonment or neath . .It Is also conceivable that conduct ylolating' this provision would 
in some circumstances amount to an attempt to commit one of the crimes in sections 
1701-1704. • 

'" See United State8 v. aonlMJI. 507 F.2d 1047 (5th Cir. 1975). 
13 An enhanced penalty proYislon, where death occurs, Is Included in 18 U.S.C. 34. 
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18 U.S.C. 844 (i) ,discussed supra, provides parallel coverage for all 
of these interests where the damage is caused by an explosive. 
Speaial Maritime and Territorial Jurisdiction 

Two groups of statutes in the present United States Code proscribe 
property destruction within the. special maritime and territorial' j uris
diction of the United States defined by 18 U.S.C: 7. 

18 U.S.C. 81 and 1363 are of general applicability within this juris
diction. Of the two, section 81 is the narroweF, being confined to actual. 
arson; that is, it requires burning or attempted burning. Section 1363, 
on the other hand, prohibits destruction.or injury by any means. Both 
sections use the same standard of culpability, i.e., "willfully and 
maliciously" and both use the same words to describe the type of prop
erty covered: "any building, structure or. vessel, any machinery or 
building materials or supplies, military or naval stores, munitions of 
war, or any structural. aids' or appliances for navigation or 
shipping .... " The penalty provisions. are likewise identical. Each 
carries. a maximum sentence of five years in· prison with-an enhanced 
penalty, of twenty ~ears' imprisonment, where.a dwelling is involved 
or life is otherwise placed in jeopardy. 

The second group focuses on vessels and their goods. 
18 U.S.C. 2196 covers crew members who destroy property as the 

result of drunkenness or neglect. A maximum penalty of one year in 
jail is provided. 

18 U.S.C. 2272-2276 cover damage to or destruction of vessels them
selves.14 Section 2272 pmlishes (with a maximum sentence of life 
imprisonment) any owner of a vessel who destroys his vessel for t.he 
purpose of defrauding an insurance company or injuring a merchant or 
co-owner. Section 2273 punishes "willful" or "corrupt"destruction by 
a co-owner with a maximum sentence of ten years in prison. Section 
2274 makes it a crime for the person in charge of a vessel·to cause or 
permit its destruction or injury. A maximum penalty of ten years in 
prison may be al'sessed. Section 2275 covers the burning of vessels and 
their cargo as well as tampering with steering or power facilities and 
placing bombs or explosives on board. The section has been construed to 
cover acts tantamount to sabotage 15 and carries with it a maximum 
penalty of twenty years in prison. Section 2276 is basically a burglary 
statute but also has provisions covering vandalism to vessels. The 
maximum penalty is five years' imprisonment. 
Property of the United States 

~everal statutes cover the general area of damaging property of the 
Umted States. 

18 U.S.C. 844(£) is of the most recent vintage and is broadest in its 
coverage. It prohibits the malicioUl'i damage to or destruction of any 
property owned, possessed, used, or leased by any branch or agency 
of the United States and any property of any institution or organiza~ 
tion receiving Federal financial assistance. 'The statute has a three
tiered penalty provision providing for ten years in prison if the 

"In addition, other stntutes In the series. 18 D.S.C. 2277 nnd 2278. denl with cnrrylng 
~"ploslves and danl!erous wenpons on bORrd n vessel. To the SRme generRI effect Is 411 
U.R.C. 170. 18 U.S.C. 2271 provides coverage IImltcd to consplrncles to destroY coupler1 
with a fraudulent Intent. None of these sections IR· dlr~ctlv covered bv sections 1701-1704. 
although conduct In violation of the former set of provlst'ons ml!?ht constitute nn nttempf 
to rommlt one of the section 1700 BPrlpR of crlmPR. 

'" See United States v. Martini, 42 F. Supp. 502 (S.D. Ala. 1941) ; see also United States 
,'. Franicevoclr, 465 F. 2d 467 (5th Clr. 1972). 
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property is damaged, twenty years' imprisonment if personal injury 
results, and life imprisonment or the death penalty if death results. 

18 U.S.O. 1361 covers willful damage to any property of the United 
States or to property "which has been or is being manufactured or 
constructed for the United States .... " The sentence varies according 
to the value of the property damaged. with a maximum (where the 
property damage exceeds $100) of ten years in prison. 

18 U.S.O. 1362 carries an identical penalty for willfully or ma
liciously damaging communication lines, cables, or systems which are 
operated or controlled by the United States or used for military or 
ci viI defense purposes. 

18 U.S.O. 1706 deals with damage to mail bags and other devices 
used to convey the mail, where there is an intent to rob or steal the 
contents. The maximum sentence is set at three years in prison. 

18 U.S.O. 41 covers injury to wildlife and their nesting places within 
any Federal refuge or sanctuary and damage to any property within 
snch places. The offense carries a maximum sentence of six months in 
jail. 

18 U.S.O. 1852, 1853, 1855, and 1856 are a series of misdemeanor 
provisions proscribing, with differing culpability levels, damage and 
arson to timber, underbrush, and grass on lands owned or leased by the 
United States and on Indian reservations. They each carry a penalty of 
one year in prison. 18 U.S.G. 1856 prohibits leaving a fire unattended 
such lands and is a petty offense. 

40 U.S.O. 193e prohibits stepping or climbing on the buildings and 
statues on the United States Oapitol grounds and on the various 
plants, trees, and grass growing there. 40 U.S.O. 193f (b) (6) provides 
similar coverage for the Oapitol grounds and buildings. Under the 
provisions of section -193h, the crimes are to be prosecuted in the 
Superior Oourt of the District of Oolumbia and carry a maximum 
penalty of six months in jail. 
N ationaZ Defense Property 

The existing; Federal laws covering property of a military nature 
are found in 18 U.S.O. 2152,2153, and 2155.16 

18 U.S.O. 2152 deals with harbor defense systems and mines, tor
pedoes, and fortifications. Willful damage to or interference with these 
items is punishable by a maximum of five years' imprisonment. 

18 U.S.O. 2153 deals with damage to war materials, premises, or 
ntilities with t.he intent to interfere with the carrying on, by the 

• United States or one of her allies, of war or defense activities. The 
penalty is established at a maximum of thirty years in prison. 

18 U.S.O. 2155 prohibits injury to national defense materials, prem~ 
ises. or utilities where there is an intent to obstruct the national defense 
of the United States. The maximum penalty is ten years in prison. 
Property of Foreign Government or Official 

18 U.S.O. 970, enacted in 1972, punishes whoever willfully injures, 
damages, or destroys, or attempts to do so, any real or personal prop
erty located within the United States, and belonging to or utilized 
or occupied by any foreign government or international organization, 
or by a foreign official or official guest. The penalty is imprisonment 
for up to five years. 

16 See also .42 U.S.C. 2276. These statutes are prlmarlIy carried forward In subchapter 
B of :Chapter 11 (Sabotage and 'Related Offenses). 
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SECTION 1701. ARSON 
1. The Offense 

This section is the general arson statute carrying the most severe 
penalty of the property destruction series. Subsection (a) provideS 
that a person is guilty of an offense if, by fire or explosion, he (1) 
damages a public facility, or (2) damages substantially a building or 
a public structure. 

The term "public structure" is defined in section 111 to mean a 
structure, whether or not enclosed, where persons assemble for pur
poses of government, an occupation or a business or a profession, 
education, religion, or entertainment. It is meant to include churches, 
theatres, outdoor amphitheaters, gymnasiums, stadiums, schools, meet
ing halls, public squares and the like. 

The terms "public facility" and "building" are also defined in 
section 111. The former embraces (a) a facility of public or govern
ment communication (e.g., telephone and television), transportation 
(e.g., a railroad or highway), energy supply (e.g., un oil or gas pipe
line or storage tank), water supply (e.g., a resm,:voir or main), or 
sanitation (e.g., a sewer system); (b) a facility of a police, fire, or 
public health agency ; (c) a facility designed for use, or used, asa 
means of national defense; and (d) any part of any such facility, 
as well as any structures, property, or equipment. actuaHy used in 
connection with the operation or support of such facilities: The,Com
mittee considered and rejected limiting the coverage to "vital" public 
facilities. lit was felt that the word "vital" might lead to varying 
interpretations and ,that the definition of the term "public facility" 
would afford ample notice as to what types of facilities were intended 
to be covered. The discussion of the word·'''public'' in connection with 
section 1111 applies here as well. . 

The word "building" is defined in sectionU1 to mean an immov
able or movable structure that is at least :partiallyenclosed, ora 
separate part of such a structure, that is designed for use, or used,in
whole or in part, as (a )anjndividual's permanent or temporary home 
or place of lodging; ~7 (b) a place for individuals to engage in matters 
pertaining to government, an-occupation, or a business or a profession. 
education, religion. or entertainment; or (c) a place for the storage of 
property within which, because of its size or other characteristics, it . 
is apparent that'an individual could be present. 

Finally, the term "explosion" is defined in its variant form ("explo, 
sive") in section 111. Although the technical common law rcouiremcnt' 
of charring is not made part of the offense, some physical damage 
must occur to constitute a violation. Unsuccessful efforts resulting in 
either no damage or slight damage could ,also be charged as an at
tempt under section 1001 if warranted by the circumstances. 

It should be noted that the definition of "building" excludes places 
for the- st.ora~e of , property in which, because of their "characteristics," , 
an individual apparently could not. be present.18 This is designed to 
take account of the focus of this offense not 'only on the destruction of 
property but on the extreme danger to humnn beinas normally im
plicit in this offense because of the means of destruction used and the 

11 Thns far the definition reneats that of It "dweJ1Ing" in section 111. 
,. The word "characteristics" mCl\ns that the apparent posslbllltv of an individual bein!,: 

nresent i~ to be d~termined ohiecti"~lv b" reference to the nature of the building alone: 
ohservation of the premises by the def~ndant is not relemnt. 

--- --~~------------------------------
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fact that what is destroyed or damaged is an enclose?- ~r partially en
closed structure. Where, however, the nature of a buildmg used solely 
for storage (e.g., an underground gasoline tank) is such that it is 
not reasonably conceivable that a person would be present, it was 
felt that the relatively high penalty for arson should not be available; 
instead the offense will constitute aggravated :property destruction 
under the following section.19 Of course, if persons are killed or in
jured, or human life is recklessly jeopardized by arson or in the c~>urse 
of another property destruction offense, the offender may be punIshed 
for such results under other sections of the prop'osed Code.20

' 

Under section 303 (b) (1). the culpability level prescribed for the pro
hibited conduct i.e., damaging (or substantially damaging) by fire or 
explosion, is "knowing." Thus under the general principles of section 
302(b) (1), the pros'ecution must establish that the offender was aware 
of the nature of his actions with regard to starting a fire or detonating 
,explosives and was further aware. that in so doin~ he was damaging or 
substantially damaging something. The objects damaged, i.e., a public 
facility, building, or public structure, are all existing circumstances. 
Because no culpability standard is designated with respect to theSe 
circumstances the men.tl!-l ~te required. to be proved is at least 
"reckless." 21 Accordingly what must be shown is that the offender 
was a ware of but disregarded the risk that the object damaged was one 
of the structures covered in the eection.22 

~. JUrUJaiation 
Under subsection (c), jurisdiction is limited to ten situations. Juris

diction will exist where the offense is committed: (1) within the spe
cial jurisdiction of the United States (see section 203) j (2) against 
property owned by, or under the care, custody, or control of the United 
StateS', or against property being produced, manufactured, constructed, 
or stored for the United States, or against property subject to a security 
interest of the United States; (3) against the property, located within 
the United States, of a foreign government or interna'tiorral organiza
tion, a foreign dignitary or member of his immediate family while in 
the United States, a foreign official while in the United States on 
official business or a member of his immediate family accompanying 
him, or an official guestofthe United States; 23 (4:) against property 
moving in interstate or foreign commerce or that is a part of an inter
state or foreign shipment; (5) against property used in an activity 
affecting interstate or foreign commerce, and damaged by means of a 
destructive device, 24 (6) against property of an organization receiving 
financial assistance from the United States where the means used is a 
destructive device; ("7) against property owned by, or under the care, 
custody, or control of a public facility that op'eratesin interstate or 
foreign commerce; (8) in a situation where the mail ora facility of 
interstate or foreign commerce is used in comni.itting the offense; (9) 
in a situation where movement of a person across a State or United 

19 See Final Report, § 1701, Comment, p, 19,1, 
m~~~e, e.g., sections 1601 (Murder), 1611 (Maiming), and 1617 (Recltless Endanger-

21 See section 303 (b) (2). 
o'See section 302(c) (1) ; see also United IStatf!8 V. Joncs, 19 CrL 2071 (Army Ct. MIl. 

Rev. 1976) (knowledge that structure set ablaze WIiS n. dwelling not reauired for arRon). 
0.1 The terms "foreign dignitary," "foreign official," "immediate family," and "official 

gUI'.t of the Unite,l States" are rlefined in section 111. 
.. The term "destructive device" is defined in section 111. With respect to the meaning 

ann scope of the phrase "activity aieecting interstate .•. commerce." taken from 18 U.S.C. 
844(1). the Committee endorses the discussion and holding in United States v. Sweet, 
548 F.2d 198 (7th Cir.), cert. denied, 430 U.S. 969 (1977). 
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States boundary occurs in committing the offense; and (10) in a situa
tion where the offense is committed in the course of other specified Fed
eral offenses, such as civil rights offenses, interference with a govern
ment function or the administration of justice, alldloan-shal'kmg. 

The only major ditl'erence in jurisdictional reach between this 
section and existing law is subsection (10), which is a limited applica
tion of the ancillary jurisdiction concept discussed in reference to 
chapter 2.25 

3. (hading . 
The offense is graded as a Class C felony (up ,to twelve years in 

prison). 

SECTION 1702. AGORA VATED PROPERTY DESTRUCTION 

1. The Offeme 
Section 1702 covers damage by any means (not just fire or explosion 

as in section 1701). The offense is committed if (1) any damage is 
done to a I?ublic facility itself; (2) property is damaged and thereby 
caus~s a s~W1ificant interruption. or impairm~nt of a functio~ of. a 
publIc faCIlIty; or (3) property IS daIllag~d ill an amount whICh ill 
fact exceeds $500. 

As in section 1701, the culpability level for the conduct prescribed 
is (:lmowing." Thus, the offender must be aware that he is damaging 
something. No culpability level is specified with respect to the fact that 
what is damaged in paragraph (1) is a "public facility." That 
the property is a "public facility" is an existing circumstance. There
fore, by the operation of section 303(b) (2), the state of mind that 
must be proved is "reckless," i.e., that the offender was aware of the 
risk that a public facility was being damaged but disregarded such 
risk,26 

The element in paragraph (2) that the property damage "causes a 
significant interruption or impairment of a function of a public 
facility" is a result of conduct. As no culpability standard is expressly 
stated, the applicable state of mind is again "reckless" 21 connoting a 
conscious disregard of a risk that such a result might occur. In para
graph (3) the circumotance that property damagt:\ exceeds $500, be
ca.use preceded by the words "in fact," requires no proof of state of 
mmd.2S 

The term "public facility" is defined in section 111 and hns been rlis
cussed in connection with the preceding section. The term "property" 
is generally given an expansive definition in section 111, but does not 
extend to intangible property or services.29 A method of evaluating the 
dollar amount of damage consistent with the general objectives of the 

"" It should be noted that the travel base has been expanded to cover Interstate move
ment by any person. not only the offender as In current law. Compare Rewi8 v. United 
State8, 401 U.S. SOS (1971); United State8 V. DeGa1lalcante, 440 F. 2d 1264 126S (3d 
Cir. 1071\. 

04 See section 302(c) (1). 
:n See section 303(b) (~) • 
.os !'lee section 303(a)(2). 
"" This I~ consistent with the recommendation of the National Commission. See Final 

Report. § 1705. 'Clearly. It Is not appropriate to treat as property destruction an assaul t. 
e.g .. on an pmplo~'(>e which results III a IOS8 of sPrI'l"es to th .. Nnnloyer. !'llmllnrl)', dn,TPn/!'e 
to Intangible property such as an Injury to a business' rIght of legItimate competition Is 
property dealt with through offenses of extortIon or fraud rather than property destruc
tion. Compared Model PennI COde. § 220.3 (P.O.D. 1062). 
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Code may be found by referring to the definition of "value" in section 
. 111. The $500 figl,lre found in section 1702 is consistent with the mini~ 
mum dollar value found in the sections dealing with theft.30 

2. J'u1'isdiction 
'1'he jurisdiction is the same as that found in section 1701 with the 

addition of a jurisdictiona,l bas~ where the property that is the sub
ject of the offense 'is mail. This addition reflects the coverage in pres
ent 18 U.S.C. 1703 and 1705. 

S. Grading 
The offense is treated as a Class D felony (up to six years impris

onment) when the damage is t6 a public facility 01' significantly inter
rupts 01' impairs a function of a public facility, 01' if the property 
damage exceeds $100,000. In all cases the offense is treated as a Class 
E felony (up to three years' imprisonment.) 

SECTION 1703. PROPERTY DESTRUCTION 

1. The Offense . 
This section covers lesser forms of property damage and provides 

that a person is guilty of an offense if he damages property.31 
The conduct is damaging "property" (defined in section 111 and 

discussed in connection with the preceding section). Since no culpabil
ity standard is specifically designated, the applicable state of mind that 
must be shown is at least "knowing," i.e., that the offender was aware 
of the nature of his actions. HZ 

2. J u1'isdiction 
The jurisdiction is the same as that under section 1701 except that 

the ancillary jurisdiction provisions of section 1701 (c) (10) are not 
carried forward and, as in section 1702, damage to mail is added to 
reflect coverage in present law. 
S. Grading 

In dealing with grading, the Committee considered but rejected 
making damage to mail (other than a newspaper, magazine, adver
tising matter, or circular) a Class E felony under this section. Cover
age with that penalty for more costly damage to any kind of mail is 
already found in section 1702. Instead, damage to the mail (other than 
a newspaper, magazine, advertising matter, or circular) is treated here, 
without regard to the amount of damage, as a Class A misdemeanor 
(up to one year in prison) allowing prosecutors a choice where the 
damage to such mail is so minor as to warrant only misdemeanor treat
ment.33 Also treated as a Class A misdemeanor is property damage ex
ceeding $100. All other types of damage are treated as 'Class B mis-
demeanors (no more than six months' imprisonment). ' 

SECTION 1704. GENERAL PROVISIONS FOR SUBCHAl'TER A 

This section contains an affirmative defense and a proof provision 
applicable to the offenses in this subchapter.' 

30 Spe section 1713 ct 8eq. 
31 This section adopted the recommendations of t~le American Bar Association's Com

mittee on Reform of the Federal Criminal Laws. Hearings, p. 58. 
:tI See sections 303(b) (1) and 302(b) (1). 
""Compare 18 U.S.C. 1703(b). 
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Subchapter (a) provides that it is an affirmative defense to a prose
cution under this subchapter that the actor's conduct was consented 
to by all holders of a legal interest in all property damaged or that the 
actor believed that his conduct was so consented to and was not reck
less in such belief. 

The defense, a similar version of which was included in the National 
Commission's recommendations,34 is designed to exculpate an actor 
who had the consent of all persons with interests worthy of legal pro
tection to destroy or damage the property at issue or reasonably be
lieved that he had such consent. The concep,t of what constitutes a valid 
consent is covered by the definition of "consent" in section 111, and is 
generally intended to mean a consent both voluntarily and intelligently 
given. 

Under this provision, the defendant would have to show that he 
reasonably believed that a landlord and a tenant, as well as persons 
holding any legally enforceable security inte,rests in property, had 
approved the conduct before the defense could be successfully asserted. 
The phrase "legal interest" is meant to incorporate interests recognized 
under Federal or State, law. 

Note that, unlike ill S. 1 in the 94th Congress, it is not made a further 
element of this defense that the actor establish his substantial com
pliance with aU laws regUlating the conduct. This could lead to unduly 
severe results in the situation, for example, in which a homeowner (or 
a contractor acting with a homeowner's consent), in violation of build
ing codes, tears down a wall or commits other "damage" to his prem
ises in the course of remodeling. The Committee believes that non
compliance with local laws regulating the destruction of property (e.g., 
fire laws and building codes) should be left for appropriate punish
ment under such laws rather than SUbjecting the actor to criminal 
liability under this subchapter. 

The defense is made "affirmative" (i.e., the defendant has the bur
den of proving the elements thereof by a preponderance of the evi
dence) ,35 since the aotor would be much more likely to possess or have 
access to the relevant information, and since the defense essentially 
concedes the commission of all ,the elements of the offense but pleads 
consent, 'or a reasonable belief that consent had been given, by way 
of jm,tification. 

Subsection (b) provides that in establishing that property consti
tutes or is part of an interstate or foreign shipment under this sub
chapter, proof of the designation in a way bill or other shipping 
document of the places from which and to which a shipment was wade 
creates a presumption that the propeJity was shipped as indicated by 
such document. 

This provision is derived from 15 U.S.C. 1281 (c). A similar proof 
provision, fl.pplicable to the theft and receipt of stolen property of
fenses (sections 1731-1739) and derived from 18 U.S.C. 659, is con
tained in section 1738. The consequences of a "presumntion" are ex
plained in Rule 25.1 of the Federal Rules of Criminal Procedure, set 
forth in ritle II of the bill, as reported. 

~l See FInal Report § § 608. 1708. 
:Jr. See the definition of "affirmative defense" In section 111. 

L-__________________________________________________________________ _ 
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SUBCHAPTER B.-BURGLARY AND OTHER CRIllUNAL INTRUSION OFFENSES 

(Sections 1711-1716) 

The offenses included within this subchapter are: burglary (1711); 
criminal entry (1712); criminal trespass (1713); stowing away 
(1714) ; and possession of burglar's tools (1715). In addition, section 
1716 sets forth the definition for certain terms used throughout the 
subchapter. With the possible exception of the stowing away offense, 
these offenses have traditionally been grouped together. Although 
stowing away technically involves a theft of services, it is included in 
this subchapter because it is, in essence, a special form of criminal 
trespass which the Committee feels should be treated in a separate 
section. 

With the exception of the possession of burglar's tools offense, the 
basic element common to these offenses is the unauthorized entry or 
remaining on the "property of another." The burglary, criminal entry, 
and criminal trespass offenses are set fortH III the subchapter in de
scending order of severity depending on the presence or absence of 
additional factors. For burglary to be committed. the entry must take 
place at "night," must occur in relation to a "dwelling," and must be ac
companied by an intent to engage in conduct constituting another of
fense. The lesser included offense of criminal entry retains the intent 
requirement but drops the limitations as to time of day and dwelling. 
The still lesser offense of criminal trespass eliminates further the ele
ment of an intent to engage in other criminal activity. 

The offense of posseSSIOn of burglar's tools is included within this 
series because it prohibits the possession of tools designed and com
monly used for facilitation of a forcible entry to commit one of the 
other crimes under this subchapter. 

SECTION 1711. BURGLARY 
1. In General 

At early common law, burglary was defined as the breaking and 
entering of a dwelling house of another in the night, with intent 
to commit some felony within the same.~ It thus initially consisted of 
five elements: (1) a breaking; (2}an entering; (3) a dwelling house 

, of another; (4) in the night; and (5) an intent to commit some felony. 
By its definition, burglary was a limited offense designed not to protect 
property in general but to safeguard a person's habitation. As the 
common law evolved, however, the different elements of the offense 
of burglary were construed in such a way that the offense was 
broadened. The element of breakin~ was expanded to include such 
conduct as the opening of a closed window or an unlatched door. 
Furthermore, the concept of "constructive breaking" developed cov
ering situations where the offender gained entry by fraud, through 
persuasion of a child or innocent agent, by conspiracy with someone 
within, or through threats. The element of entering was satisfied if any 
part of the offender's body or tool nenet.rated the space within the 
dwelling. Similarly, the concept of "dwelling house of another" was 
extended to cover all outbuildings within the curtilage of the dwelling 
provided they were enclosed with the dwelling by a common fence . 

• See Perkins. Oriminal Law, p. 149 (1960). 

92-919 0 - 77 - pt. 1 - 39 



Section 1~1l. 598 

Today all States have some sort of burglary statutes, although they 
are widely divergent. Some States have retained the common law 
definition of burglary in their statutes but, in addition, make it an 
offense if the hreaking and entering was in premises other than 
dwellings, or in the daytime. Other States have enacted statutes which 
establish different degrees of burglary. In such States typically the 
highest degree of burglary occurs if the offender unlawfully ent~rs 
a building at night with the requisite intent and is armed with a dan
gerous weapon, or if during the commission of the oifense he injures 
or threatens to injure any person. Lesser degrees of the crime are pre
scribed for burglaries of unoccupied dwellmgs and other structures, 
un aggravated burglaries, and burglaries in the daytime. Still other 
States have only one provision and one. penalty for all types of 
bUl'glary. 

Current Federal law contains no general offense of burglary appli
cable uniformly to Federal property or to Federal enclaves. Section 
1711 proposes for the first time to create such a general offense. It 
should be noted that conceptually such a decision is not inevitable, even 
assuming a judgment that the conduct iTIYolved in burgJary should be 
penally proscribed. Because an entry into a dwelling plus an intent 
to commit a crime must be proved for a burglary conviction, proof of 
the ~ameelements would also suffice for a conviction for attempt to 
commit the intendea offense. The Committee believes,however, that 
separate retention of the burglary offense is warranted. Entry into 
another's dwelling, with intent to commit a crime, constitutes in itself 
an invasion of secured property and privacy which endangers and 
frightens any person properly within the premises.2 These interests 
are entirely apart from the interests protected by tl1e crhninal statutes 
the violation of which is attempted. Furthermore, enactment of a 
general burglary offense wi11 facilitate the prosecution of those cases 
in which it is clear that the culprit intended to commit some crime, but 
it is unclear what offense was contemplated.3 

~. Present Federal L{1!/1) 
As previously noted, Federal law contains no general offense of 

burglary. With respect to enclaves. Federal law relies. maiuly through 
the Assimilative Crimes Act, 18 U.S.C. 13, on the definition and pun
ishment of burglary in the law of the State in which the enclavo 
is situated.4 A special statute, the Major Crimes Act, 18 U.S.C. 1153, 
similarily provides that State law shall supply the definition and 
punishment of burglary when committed by an Indian within Indian 
Country. Only in the District of Columbia Code has Congress enacted 
a general burglary statute.5 That provision departs from the common 
law definition in punishing an entry alone, without a breaking, and in 
providing that the entry need only be accompanied by intent to commit 
any crime, not necessarily a felony. If, however, the intent is formed 
after the entry, the statute does not punish the act as burglary.8 

• Compare 18 u.s.c. 793(a). carried forth in section 1121(a) of the Code, pun1shinp: 
as espionage the entering of a restricted area with Intent to obtain or mIJect nlltlonal 
der.ense informAtion for a foreign power. Although such conduct conceivably can be con
sidered as an attempt to commit espionage, it has traditionally been treated as a completed 
offense. 

s ~ee Working Papers, no. 892-893. 
• See, e.g., Ballle88 v. United States, 381 F.2d 67, 75-76 (9th ·Clr. 1967) ; DunawrI1/ v. 

United State8, 170 F.2d 11 (10th Clr. 1948). 
G 22. D.C. Code 1801. 
• See United States v. Cooper, 473 F.2d 95 (D.C. Clr. 1972) and cases cited therein. 
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Subsection (a) provides that a person is guilty of an offense if at 
night, with intent to engage in conduct constituting a Federal, State, 
or local crime other than a crime set. forth in this subchapter, and 
without privilege, he enters or remains surreptitiously within a dwell
ing that is the property of another. 

The first element is that the offense must occur at night. The term 
"night" is defined in section 1716 as the period between thirty minutes 
after sunset and thirty minutes before sunrise. A principal reason why 
burglary was considered a serious crime at commonla w was the natural 
fear and apprehension which might be caused' in the minds of the 
inhabitants of a dwelling by an intruder in the night. The Code con
tinues this policy, reserving the burglary label and the most severe 
grading for the nighttime intrusion 'into a dwelling.7 Because of the 
proposed extension of the burglary offense to situations in which a 
person "remains surreptitiously" within a dwelling (discussed infra), 
an offense is committed under this section evon though an offender 
entered during the day provided he remains at night. Thus, a would-be 
rapist who enters an apartment during the day and secretes himself in 
the bedroom closet waiting for the occupant to return for the night, at 
which time he intends to assault her, would be guilty of bur{?;lary. Like
wise, a person is guilty of an offense under this section If, with the 
requisite intent, he enters a dwelling at night but is not discovered until 
the daytime. 

The second aspect or the offense is that the would-be burglar must 
enter or remain surreptitiously within the dwelling without privilege. 
The formulation dispenses with the common law requirement of a 
"breaking" or forcible entry. In so doing the provision is in accord 
with other modern criminal law revisions.s The Committee considers 
that the elimination of this element is justified on the ground that 
the mode of entry is irrelevant to the basic interest in protecting the 
security and privacy of a habitation.o 

The words "without privilege" are designed to exclude the situa
tion of an owner or invitee who enters nremises with intent to commit 
a crime. For example, it is not burgla,ry for an individual to enter a 
house as a guest for dinner, even if he intends to steal the silverware.1o 

The reason is, as mentioned above, that burglary and criminal entry 
offenses are designed to ptmish primarily for the breach of privacy 
and security caused by an unexpected entry or presence of another 
person within a dwelling or other building. Where the entry itself is 
licensed, no such breach of privacy or· security is present. It should 
be noted that the National Commission included a similar phrase in 
its 'burglary provision, i.e., "the· actor is not licensed, invited, or privi
leged to enter." The Committee intends that the term "without 

7 Cf. Fed. R. Crim, P. 41 (c). requiring aa additloaal showing of reasonable cause to 
authorize nl~httime execution of a search warrant. 

s See Workln~ Papers. p. 8!l2. 
o As stated by the senior counsel to the National Commission: 
With the conceot of burglary limited to those enclosed premises in which protection of 

the sanctity of nersons and property ·Is of nrime consideration, there is no need to retain. 
as an element of the offense. the traditional requirement that the property be brol{en into 
to constitute burglary. The culorit who enters an open window or uses a key he 11l~s 
imorooerlv ohtained IR just as dangerous .... Id. at 894. 

10 See iel. at 895. 
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privilege" incorporate the concepts of without license or without 
invitation. 

This section, as noted above, also expands the common law definition 
to include pers,ons who remain surreptit.iously within a dwellin~. T.his 
too accords wIth modern treatment of the offense.ll The quallfymg 
term "surreptitiously" is used in order to prevent the statute from 
applying to the type of situation where an individual invited to one's 
home is subsequently asked to leave, but refuses and threatens to punch 
his host in the nose. Since the dwelling occupants, in the posited hypo
thetical, are aware of the person's presence, his stay on the premises in 
violation of his privilege does not pose the kind of threat caused by 
remaining on the premises in a clandestine mannerP 

The thIrd element of the offense is that the entry must occur in a 
dwelling which is the property of another. "Dwelling" is defined in 
section 111 as "an immovable or movable structure, that is at least 
partially enclosed, or a separate part of such a structure, that is 
designed for use, or used, in whole or in part as an individual's perma
nent or temporary home or place of lodging." Such things as mobile 
homes, houseboats, tents, and campers would fall within the definition, 
but a passenger car would not. There is no requirement that the 
dwelling must be occupied, or even intended to be occupied,18 at the 
time of the entry, but the entry must be into that part of the structure 
which is designed for use, or used, in whole or in part as a person's home 
or place of lodging. Thus, a person who at night and with the requisite 
criminal intent enters a building which contains a business establish
ment as well as apartments would not be guilty of an offense under this 
section if he only enters the business establishment. If, however, part 
of a business establishment is also used as a place for lodging, entry 
into the business establishment would constitute burglary under this 
section. .. 

The second part of this element is that the dwelling must be the 
"property of another." This term is defined as "property in which a 
person or government has an interest upon which the actor is not 
privileged to infringe without consent, whether or not the actor also 
has an interest in the property." 14 Thus, under this definition, a person 
who enters or remains surreptitiously within his own home with intent 
to engage in conduct constituting a crime would not be guilty of 
burglary. However, a landlord who without the requ·ired consent of 
his tenants enters their apartment with the requisite criminal intent 
would be guilty of burglary even though he owns the apartment. 

The fourth element of this offense is that the offender must have an 
intent to engage in conduct constituting a Federal, State, or local crime 
other than a crime set forth in this subchapter. The important point 
about this element is that the offender does not have to intend to commit 
a crime but only to engage in conduct which constitutes a crime in fact. 
Furthermore, unlike at common law, the intended conduct need not 
amount to a felony; it is sufficient if it would constitute any offense. 

USee Flnnl Report. § 1711(1). 
,. Rpp "'orkin!! PnJlrrR nt 1'1114. 
13 Compare James v. United. Rtates. 283 F. 211 fiR1 {9th Clr. 1956}, deallng with a rpstrie

t1ve ileflnltlon ot "dwelling house" In the Alnskn Criminal Code. 
14 See section 111. 
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This enlargement of the definition of burglary is consistent with recent 
criminal code revisions and with the District of Columbia Code.15 
The treatment of burglary as an entry with intent to engage in actS 
which, if performed, would only constitute a misdemeanor (e.g., petty 
larceny or criminal mischief) is warranted because the entI'y is an 
intrusion into the privacy of a dwelling!6 There is, however, for obvi
ous reasons, no intent to reach situations where the conduct intended 
is an offense under sections 1712 throus-h 1715 (criminal entry, crimi
nal trespass, stowing away; or possessIOn of burglar's tools) and the 
specific exemption of an intent to commit an offense designated in this 
subchapter accomplishes this result. 

B. Oulpability 
No state of mind is specifically assigned to the offender's conduct, 

i.e., entering or remaining surreptitiously. Consequently, by operation 
of section 303(b) (1), the government must prove at a minimum that 
the conduct was "knowing," in other words, that the offender was 
aware of his entering or remaining surreptitiously,17 The elements of 
"at night," "without privilege," and that the premises in question was 
a "dwelling 'which is the property of another" are existing circum
stances. Accordingly, because no specific culpability standard is sup
plied, the requisite state of mind with respect to each circumstance is 
"reckless,?' 18 That is, it must be proved that the defendant was. aware 
of but disregarded a risk tha.t he was "witllOut, privilege" entering 
or remaining surreptitiously within a dwelling which is the property 
of another, and that the time he was engaging in such conduct was 
at night. The purposive element of an intent to engage in conduct 
constituting a crime carries its own culpability standard and is self
explanatory. As noted above, the intent that must be proved extends 
only to the conduct itself and not that the conduct in fact constitutes 
a crime.19 

4. Juri8diotion 
Subsection (c) of section 1711 sets forth three bases of Federal 

jurisdiction for this offense. The first is where the offense is committed 
within the special jurisdiction of the United States as defined in 
section 203. it inclucles, among other places, the high seas, as well as 
Federal enclaves such as military reservations, national parks and 
forests, and the Indian country. Burglary offenses committed in such 
locations would be uniformly prosecuted under this section instead of 
under the diverse laws of the respective States as in the current prac
tice under the Assimilative Crimes Act.20 Federal jurisdiction also 
exists if the subject of the offense is a dwelling owned by, or under tho 
care, eustody,or control of the United States, and is occupied by a 
United' States official. This is a limited extension of Federal jurisdic
tion to cover burglaries of dwellings occupied by important Federal 
officials (see the definition of "United States official" in section 111) 
where the dwelling is also owned by or under the ca.re of the United 
States (e.g., the 1Vhite House). It would not, however; extend the cov
erage of burglary offenses to houses rented by the military services for 

:u; See 22 D.C. Code 1801; United State8 v. Oooper, 8upra note 6, at 97. 
10 Ree Working Papers, p. 893. 
17 See section 302(b) (1). 
18 See section -a03'(b) (2). 
,. See section 303(d) (1). 
2D See 18 U.S.(!. 13. 
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use by servicemen and their dependents. Unless QCCuning on a Federal 
enclave, burglary of such premises, as well as, for example, of a dwell
ing in a building 'Owned by or under the care, custody, or control of 
the Department of Housing and Urban Development, will continue to 
be within the province of State or local law. The final jurisd-iction base 
is new and applies where the dwelling is located within the Uniteel 
States and is owned by, or is under the care, custody, or controlo£, a 
foreign power, a foreign dignitary who is in the United States, or all 
official guest of the United States. The Committee believes that the 
inter!:'sts of international relations justify the existence of Federal jur
isdiction over the burglary or criminal entry of a d,veIling owned by a 
foreign power, foreign dignitary, or official guest. Significantly Con
gress, in 19'7:6, enacted a statute punishing, rut a misdemeanor level, 
certain types of trespasses 21 within or upon that portion of ally build
ing or premises within the United States, which portion is used or oc
cupied for official business or for diplomatic, cOllSular, or residential 
purposes by (A) a foreign goverllluent, including such. use as a mis
sion to an international organization, (B) an international organiza
tion, (C) a foreign official, or (D) 'an official guest." 22 In the Commit
tee's view, it is anomalous to punish Federally a trespass involving such 
premises lmd not to reach mor!:', aggravated criminal entry offenses 
such as burglary. Accordingly, the Committee has included such cov
erage in this and the following secti-on. 
5. Grading 

Subsection (b) grades this offense as a Olass 0 felonv which carries 
a maximum prison term of twelve years. This penalty reflects the 
seriousness of the offense and is consistl'nt with penalties imposed fol' 
the same offense in States which have recently enacted criminal codes.23 

SECTION 1712. GRIlI!INAL ENTRY 
1. In General 

This section is designed to provide a uniform criminal entry statute 
and departs from existing Federal1aw which focuses on specific types 
of property, e.g., post offices and credit unions. In keeping with its 
principal purposes, section 1712 does not apply to all entries into 
premises, but only to entries into buildings and into vehicles. The 
section conforms in terms of its scope t.o the recommendations of the 
National Commission.24 

The purview of the section reflects the two principal reasons for 
retaining a criminal entry offense rather than simply letting the con
duct of unlawful entry coupled with an intent to commit a crime be 
punished through the general attempt statute (section 1001). The fore
most consideration is that the entry itself, as in the case of burglary, 
may breach interests in privacy and security that are not among those 
sll.feguarded by the section proscribing: the intended offense (e.g., 
theft). This section is accordingly drafted so as primarily to cover 
tllOse entries into premises where it is likely that people will be present 
and where fear or apprehension may be generated from an unexpected 

Zl I,e" those made "willfully with intent to intimidate, coerce, threaten, or harass," 
and where the Ildtor "J;orclbly thrusts" himself into the premises, 

"" 18 U,S.'C, 970 (b), The terms "foreign government", "foreign official",. "International 
organlzatlon", and "offiCial !';uest" are defined bv reference to 18 U,S,C, 1116(b). The 
terms "foreign power", "foreign dignitary", and "official p;uest of the United States" are 
defined in a substantially identIcal manner in section 111 of S, 1437, as reported, 

23 See Working Papers, "(lP, 890-896, 
'1 See Final Report, §§ 1711 and 1713, 
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encounter with the defendant.25 Thus under section 1712 proof of an 
unlawful entry into an area not a building (and not a vehicle), with 
intent to commit a crime, is not punishable as criminal entry. Like
wise, the proposed section does not encompass situations where an 
entry was accomplished with consent (for example, walking into a 
bank during business hours with intent to commit .robbery): Such 
entries may, in appropriate circumstances"be prosecutable under this 
Code as an attempt to commit the intended offense, or, at a misde
meanorlevel, as.a trespass (section 1713) ,:which does not require proof 
of an intent to commit another crime. Once again, the. function of this 
section is only to cover the non-consensual kind of entry into places 
where fear or violence may result from an encounter with the offender, 
and where the invasion of privacy is most pronounced. Entries into 
vehicles are also covered because of the practical problem that would 
ensue, in many cases, of proving the precise crime intended if the 
general attempt statute had to be utilized. The Committee, like the 
National Commission, believes that there should be a means. of charg
ing an offense against a person who conceals himself in another's car 
to commit a crime, without the need for proving which criIne-robbery, 
rape, kidnapping etc.-he intended to commit.2G

. 

13. Present Federal Law 
As is the case with burglary, there is currently no uniform statute 

punishing criminal entry on Federal enclaves or Federal property. 
Several statutes, differing from one another both in basic definition and 
in grading, exist with respect to particular types of propertyP Thus, 
breaking or entering of railroad cars, vessels, trucks, airJ?lanes, and 
other vehicles moving interstate, with intent to commIt. larcency 
therein, is punishable by up to ten years' imprisonment.28 Breaking or 
entering a vessel within the maritime jurisdiction, with intent to.com
mit any felony, is punishable by imprisonment up to five years.29 The 
same punishment is prescribed for a "forcible" breaking into a post 
office with intent to commit "larceny or other depredation." 30 An entry 
"by violence," with no other requirement of intent, into a post office 
railroad car, car, steamboat, or vessel assigned to the use of the mail 
service is punishable by a maximum of three years in prison.31 Any 
entry into a federally insured bank, credit union, or savings and 
loan association, with mtent to commit larcency or any Federal felony 
"affecting such bank" or institution may be punished by up to-twenty 
years' imprisonment.32 And 18 U.S.C. '970 (b) punishes by up to six 
months in prison whoever willfully with intent to intimidate, coerce, 
threaten or harass, "forcibly thrusts" any part of'hin1self within or 
upon that portion of any building or premises within the United 
States used or occupied for official business or for diplomatic, con
sular, or residential purposes by a foreign government, an interna
tional, a foreign official or an official guest. 

25 See the definition of "building" In section 111 ; and see Final Report, § 1711, ·Comment, 
p.200. 2. See Final Report, § 1713. Comment, p, 202. 

27 See \Vorkln~ Papers, p. 891. 2. 18 n. SiC. 2117. . 
2B 18 U.S.C. 227-6. 
30 18 U:S. C. 2115. 
31 18 n.s.c. 2116. 
""18 U.S.C. 2113(a). 
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3. Tlw Offense 
A. Elernents of the Offense 

Section 1712 is a lesser included offense of section 1711 (burglary). 
It requires proof of three basic elements: that a person (1) without 
privilege entered or remained surreptitiously within; (2) a building 
or vehicle ,,,hich is the property of another; (3) with intent to engage 
in conduct constituting a Federal, State, or local crime other thana 
crime set forth in this Subchapter. 

The first element is identic::tl to that found in the burglary pro
vision, and the discussion there is applicable also in this context. It 
should be emphasized ·that not all persons who enter a building with 
the intent to commit a crime would be guilty of an offense under this 
section. As in the burglary provision, the entry or remaining surrepti
tiouslv within element is qualified by the concepts lof "without. privi
lege" and "property of another" defined in seetionl11 as "property in 
wliich ::t person or govemment has an interest which the actor is not 
privileged to infringe without consent." Thus, a person who enters a 
store or other business establishment which is open to the public would 
not be guilty of an offense hereunder even though at the time he enters 
he intends to commit a crime. Similarly, a person who enters a court
house intending to commit perjury would not be guilty of an offense 
under this section. Rather, the l)l'Oposed Code takes the position that 
when a person comes onto property by lawful means, he rem:1ins 
criminally accountable, in terms of his liability for a completed offense, 
only for the acts he thereafter commits on the property.33 It is because 
of this philosophy that section 1712 does not carry forward the full 
extent of coverage of 18 U.S.C. 2113 (a). That statut.e makes it !l. crime, 
among other things, to enter :1 federally insured bank with intent to 
commi t certain Feder:11 felonies or larceny. Under section 1712, by con
trust, if the entry were during regular business hours 'and thus con
sensua.}, there would be no crime. The entry woulc1likely be punishable 
as an attempt to commit the intended offense (section 1001), but it 
would not be a completed offense in itseLf. On the other h:1nd, if the 
actor without privilege entered the bank after business hours, or re
mained surreptitiously within until SUcll time, with the requisite intent., 
he would be guilty under this sect]on. 

The second element of the offense is that the entry must occur in a 
building or vehicle which is the property of another. The terms "build
ing" and "vehicle" are defined in section 111. The definition of "build
ing" encompasses everyt.hing from a warehouse or other structure 
used to carryon a business to any manner of :habitation, including a 
vessel, camper, tent, or house. Tlius, a person who enters a dwelling, 
other than at night, with the requisite criminal intent, while not guilty 
of burglary under section 1711, would be guilty of criminal entry under 
this section. The term "building" is not defined to distinguish between 
entry into a place of business during regular business hours and such 
entry after business hours. The fact that the building is used for busi
ness purposes is itself sufficient to create a substantial risk that persons 
will be present, even during non-business hours or on a non-business 
day. Likewise, the fact that a building was abandoned at the time of a 
person's entry or remaining within is not a defense under this section. 

"" Unless. of course, he remains surreptitiously on the premises, after his privilege to do 
so has expired. 
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The definition of "building" also covers structures or vehicles used to 
store property, such as a railway boxcar or truck, where a risk of a 
personal encounter with the intruder is possible. 

The second part of this element is that the building or vehicle must 
be the "property of another." As indicated previously, this term is de
fined in section 111 as "property in which a person or government has 
an interest upon which the actor is not privileged to infringe without 
consent, whether or not the actor also has an interest in the property." 
Under this definition it makes no difference that a. person owned the 
building involved; if he had no authority to enter it, he could be 
guilty of unlawful entry. . . 

The third element of the offense requires the offender to have an 
intent to engage in conduct constituting another crime. The presence of 
this element distinguishes this offense from the lesser crime of criminal 
trespass under section 1'713. As under section 1711, the offender does 
not necessarily have tointend to commit a crime; rather he must merely 
intend to engage in conduct which constitutes a crime. Thus, in ac
cordance with the principles of section 303 (d) (1) (A), the prosecutor 
need not show that an offender knew that his intended ·acts would vio
late the law. Furthermore, unlike common law and some existing Fed
eral statutes (e.g., 18 U.S.C. 2276), the acts the defendant intended to 
engage in need not constitute a felony. As in the proposed burglary 
section, the felony requirement is eliminated. An unlawful entry within 
a building, coupled with an intent to commit acts constituting a further 
offense therein, is deemed sufficient to warrant punishment at a level 
above that imposable for a completed misdemeanor because in addi
tion to the interest served by the misdemeanor offense is the interest in 
personal security that is threatened by an unlawful entry. The aboli
tion oithe felony-misdemeanor distinction also has the practical aspect 
of facilitating prosecutions where it is difficult to demonstrate which 
crime an offender's intended conduct would constitute (e.g., theft of 
property worth less than $500 versus theft of property of greater 
value).3.! 

B. Oulpability 
The culpability required uncleI' this section is similar to that re

quired for burglary in section 1711. Because there is no state of mind 
specified in the provision as to the conduct therein, i.e., "entering or re
maining surreptitiously within," the prosecution must prove, as a 
minimum, that the actor's state of inind for this element was "know
ing" 35 that is, that he was aware that he was entering or remaining 
surreptitiously within property.30 The facts that the place entered or 
remained in surreptitiously ,ms a building or vehicle which is the 
property of another, and that the conduct was performed "without 
privilege", are existing circumstance. Therefore, because no culpability 
standard is specified as to this element. the state of mind of the offender 
which must be shown is at least "reckless" 37 i.e., that he was aware 
of but disregarded a risk that the property entered or remained within 
surreptitiously ,,-as a building within which he had no privilege to 
enter or to remain. The purposive element of an intent to engage in 
conduct constituting a crime has been discussed pre:vionsly in connec-
tion with section 1711. . 

'" See secti-on 17311-
35 See section 303 (b) (1) . 
.. See section 302(b) (1). 
m See section 303 (b) (2) . 
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4. JUrUJdiction 
There is Fed~ral jurisdiction for offenses set forth in this section 

in six situations. 
The first arises when the offense is committed within the special ju

risdiction of the United States. The special jurisdiction is defIned in 
section 203 to include. inter alia, Federal enclaves, the high seas, and 
certain aircraft while 'in flight. This branch represents an extension of 
current Federal jurisdiction since there is no general Federal provision 
covering such offenses. Thus, under the proposed Code, criminal entry 
offenses committed on Federal enclaves will be prosecuted under this 
uniform section instead of under the laws of the State in which the 
enclave is located, which is the current practice under the Assimilative 
Crimes Act, 18 U.S.C. 13.38 The Committee does not consider it desir
able to perpetuate this existing state of affairs because local laws vary 
significantly both ill definition of offense and in grading, thereby 
resulting in needless inequality of treatment of conduct within the 
Federal system.39 

The second situation occurs if the subject of the offense is a building 
owned by, or under the care, custody, oi- control of, tJle United States, 
even if not in a Federal enclave, and if the building is occupied by a 
United States official (as defined in section 111). This provision has 
been discussed in relation to the previous section. ' 

The third situation exists when the subject of the offense is a facility 
of a Federal government agency and, if the actor's entering or remain
ing was in a part of tJle building other than that in which tJle facility 
was located, the conduct intended would have affected the facility itself 
or anything therein. This provision retains the jurisdiction over such 
offenses involving post offices found in 18 U.S.C. 2115,40 but enlarges 
it, at the suggestion of the Department of Defense, to cover facilities 
of other government agencies as well. 

The fourth situation arises if the 'Subject of the offense is a national 
credit institution, and, if the actor's entering or remaining was in part 
of the building other than that in which the credit institution was 
located, the conduct intended would have affected the credit institution 
itself or anything therein. This provision retains the jurisdictional 
scope over such offenses presently found in 18 U.S.C. 2113(a), al
though, as indicated before, substantive coverage is not as broad since 
the Code places greater reliance on a general attempt provision to con
sensual entries into such premises. The term "national credit inStitu
tion" is defined in section 111 and includes such buildings as banks, 
savings and loan associations, and credit unions. as well as other finan
cial institutions organized or operated under the laws of the United 
States. 

Under the fifth situation, jurisdiction extends to vehicles containing 
mail, or property which is moving ill intenltate or foreign commerce, or 
which constitutes or is a part of an interstate or foreign shipment. This 
provision essentially retains the jurisdictional reach currently found in 
18 U.S.C. 2117.' . 

38 !'lee Dunaway v. United, State8 8upra note 4. 
"" The criminal entry offense Is not In the reAlm of public morllls crimes where it Is often 

ration III to resort to borrowed State laws to apply on FederRI enclaves. See section 1862. 
<0 See United, states v. Gibson. 444 F.2d 275. 277 (5th 'Cir. 1971) ; United, States Y. 

Ollfton, 91 F. Supp. 940 (D. Ark. 1950). 
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Finally, Federal jurisdiction exists if the building or vehicle is lo
cated within the United States and is owned by, or is under the care, 
custody, or control of, a foreign power, a foreign dignitary who is in 
the United States, or an official guest of the United States. This is 
derived from 18 U.S.C. 970 (b) and is included for reasons discussed 
in connection with the similar jurisdictional uase in the preceding 
section . 

. 5. G'rading 
An offense under this section is a Class D felony whidl carries a 

maximum of six years' imprisonment. v'llile this is considerably 
less than the twenty-year maximum author; zed under 18 U.S.C. 2113 
(a) (entry into a bank with intent to commit a felony) , it is an increase 
over the sentences imposable'under 18 U.S.C 2116 and 2276 (breaking 
and enterin~ a vessel with intent to commit a felony), and 18 U.S.C. 
2115 (forcible breaking into a post office with mtent to commit 
larceny). 

SEGTION 1713. CRIl\UNAL TRESPASS 

1. In General 
It is indisputable that a government, as well as a private owner, has 

the authority to restrict access to property under its control and to 
preserve it for the use to which it is lawfully dedicated.4t The purpose, 
then, of a Federal crirminal trespass statute is to protect property from 
unlawful intrusions regardless of whether the offender has an intent 
to commit any other offense. vVhile most trespasses are relatively minor, 
some are more serious. For example, a trespass into a private dwelling 
is a serious matter, even if the trespasser intends no other crime, for it 
constitutes a gross invasion of privacy and may raise apprehension in 
the mind of the occupant. Likewise, a trespass in an area plainly re
stricted for atomic energy purposes is serious, even if the offender is 
harmless, because of the security risk involved. A less serious offense, 
but one that cannot be lightly regarded, occurs when a person, who 
knows that he is not authorized to do so, enters or remains in any build
ing, not a dwelling, or in a place so enclosed as manifestly to exclude 
intruders. '¥hi.le such an offender may not be a burglar, since he has no 
intent to commit an offense, his presence may substantially interfere 
with the property rights of the occupant. 

Section 1713 replaces the existing hodgepodge of Federal statutes 
with a single provision applicable, inter alia, to all United States 
property and to all property in Federal enclaves. Three levels of grad
mg are provided depending on the seriousness of the offender's 
intrusion. 
f!. Present Federal Law 

There is no Federal criminal trespass statute generally applicable 
to all government property. Current trespass statutes protect specified 
property with the penalty vary:"'" depending on the nature of the 
property involved. Thus, 18 U,o, .. J. 2152 prohibits trespasses upon 
fortifications, harbor defenses~ Or- defensive sea areas established by 

41 A.dderley v. Florida, 385 Uo'S. 39, 47 (1966). The principle prevails even If the govern
ment permits members of the public "freely to visit" a place, provided that there is no 
abandonment of a claim of special Interest In j·he regulation of certain kinds of conduct 
(e.g .. dlstrlbutin~ noUtical leaflets). which then may stilI be nroblblted. Greer \'. Spack, 
424 U.S. 828 (1976). Compare Flower v. Unitet! States, 407 U.S. 197 (1972). 
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Presidential order and carries a penalty of up to five years' imp:t:ison
ment. 42 U.S.C. 2278 (a) permits the Atomic Energy Commission to 
establish rules and regulations relating to the entry upon or into any 
Atomic Energy facility and provides that violation of such regulations 
subjects the offender to a maximum sentence of one year in prison and 
a fine of $5,000. 18 U.S.C. 1383 authorizes the Secretary of the Army 
Ol' any designated Commander to promulgate regulations concerning 
the entry into a military area or zone and anyone who violates such 
restrictions and who knows or should have known of their existence, 
is made subject to a prison term of one year and a fine of $5,000. 
18 U.S.C. 1382 prohibits the initial entry "upon any military ltaval, 
or Coast Guard reservation, post, fort, arsenal, yard station, or 
instaflation, for any purpose prohibited by law or lawful regulation" 
and also prohibits the reentry onto such places of any person previ
ously "removed therefrom or ordered not to reenter" by the officer 
in command; violators are subject to .imprisonment for up to six 
months 'and a fine of $500. 18 U.S.C. 1862 prohibits trespasses upon 
the Bull Run National FOl'est 'and 18 U.S.C. prohibits entry into 
any national forest which is closed to the public pursuant to a regu
lation promulgated by the Secretary of Agriculture; each stat-· 
ute provides for a prison term up to six months and a fine of $500 
18 U.S.C. 970 (b) punishes by up to six months in prison and a $500 
fine whoever, willfully with intent to intimidate, coerce, threaten, or 
harass, (1) forcibly thrusts any part of himself into that portion of 
any building or premises located within the United States used or 
occupied for official business or for diplomatic, consular, or residential 
purposes by a foreign government, foreign official, or official guest, 
or (2) refuses to depart from such portion of such building or premises 
after a request by an individual in one of four categories enumerated 
in the statute as having authority to make such request. Similarly, 
unauthorized entry upon public or private property within the Dis
trict.· of Columbia, or remaining thereon after the demand of the 
lawful occupant to depart, is punishable in the District of Columbia 
Code by up to six months in prison and a $100 fineY 18 U.S.C. 1165 
ptmishes by up to ninety days in prison and a $200 fine whoever with
out lawful authority "knowingly and willfully" goes upon any land 
belonging to an InClian tribe for the purpose of hunting, trapping, 
or fishing. In United States v. Pollman,43 the court held that a good 
faith belief, on advice of counsel, that the land on which the defend
ant fished was not Indian land precluded a finding that the defendant 
acted "willfully". By contrast, the only penalty for trespass in Crater 
Lake National Park (16 U.S.C. 122), Glacier National Park (16 
U.S.C. 161), Yellowstone National Park (16 U.S.C. 21), Mount 
Rainier National Park (16 U.S.C. 91), Sequoia National Park (16 
U.S.C. 41), or Yosemite National Park (16 U.S.C. 61), is ejection. 
S. Tlw Offe11se 

A. Elements 
Subsection (a) provides that a person is guilty of an offense if, know

ing that he is without privilege to do so, he enters, or remains within 
or on. premises that are the property of another. ' 

.. 22 D.C. Corle 3102. 
431364 F. Supp. 000 (D. Mont. 1973). 18 U.s.C. 1165 Is carried forward In the conforming 

llmenclments In title 25 of the United states Code. 

L-__________________________________________________________ --
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The requirement of an entry as a precondition to a trespass needs 
no elaboration. However, under proposed section 1713 a criminal 
trespass may also occur if a person who has lawfully entered premises 
remains thereon after he has been told to leave. Thus, for example, 
persons who refuse to depart from a national park or military reserva
tion when properly ordered to do so 44 could be guilty of an offense 
under this section. The accused would, however, retain the right to 
challenge the validity of the request or order that he leave the area,45 
since this is directly pertinent to the element of privilege. Moreover, 
lmlike sections 1711 and 171Z, there is no requirement that the offender' 
remain on the premises "surreptitiously." Thus, a person, who entered 
certain premises with the consent of the owner but who remained after 
the .consent was withdrawn, would be guilty of an offense under this 
sectIon. 

Another aspect of this offense requires the trespass to occur on 
"premises that are the property of another." "Premises" is defined in 
section 1716 as including any building, structure, or other real 
property, or any vehicle. "Property of another" is defined in section 
111 as "property in which a, person or government has an interest 
upon which the actor is not privileged to infringe without consent, 
whether or not the actor also has an interest in the property." Thus, a 
person who has leased his premises to the United States could be 
guilty of trespass under this section if he enters such premises without 
authority. 

B. Oulpability 
The culpability required under this section IS similar to that re

quired in sections 1711 and 1712. Bec1tuSe there is no culpability speci
fied in the provision as to conduct, the government would, as a mini
mum, have to prove that the actor's state of mind as to his conduct, i.e., 
"entering or remaining within.. or on" property, was "lmowing." 46 In 
other words, the government would have to prove that the offender 
was aware of his entering or remaining on property:n The element that 
the conduct was "without privilege" is an existing circumstance. The 
culpability level is prescribed as "knowing", thus requiring proof that 
the defendant was aware or believed that he lacked a privilege to enter 
or remain.4s This is a somewhat higher culpability standard than £re
vails under most ~urrent Federal trespass laws, but is deemed justIfied 
on the ground that less culpable trespasses are subject to remedy 
through ejectment or civil suit for damages. Criminal liability should 
come into play only 'when an individual believes or is aware that he is 

.. See, e.g .• TTn4ted Etate8 v. Jelinaki, 411 F.2d 476 (15th Cir.), cert denied, 1396 U.·S. 943 
(1969}. and WeiR8man v. United State8. 387 F.'2d 271 (10th Cir. 1967), holding that 
under 18 U.S.C. 1382 a court will review a military commander's. exclusion order to see 
If It is reasonahle . 

.. The situation is different from that where an exclusion order occurs In the con
text of a proceed In I\' in which Its lCA'al1ty may be administratively or judicially reviewed. 
In such contexts. the courts have held that Congress may require that any attack on the 
order be made in the course of such proceeding and that the validity of the order 
iR not subject to chrulelll!;e In a prosecution for reentering in violation thereof. See, e.g .• 
United States v. Gonz",lez·Parra., 438 F.2d 694, 697-699 (15th ·Cir.), cert. denied, 402 
U.S. 1010 (1971) (8 U.S.C. 1'326, reentry of alien Into the United Sta:tes after having been 
deported). and cases cited therein . 

.. Ree section 303(b) (1). 
47 Final Report. § 1712. 
4S See section 302'(b) (2). Note that this element requires both :proof in fact of the absence 

of 11 privilege and pro<:lf of a "knowlnjl''' state of mind with respect thereto. The Committee 
does not intend that a person who believes. erroneously, that he was without privilege to 
enter or remain on premises be liable to prosecution for an attempt (see section 1001 (a). 
(c) ). 
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acting without privilege or license. The National Commission reached 
a like. judgment.49 Although some opportunity is presented by. ~he 
adoptIon of a "lmowing" rather than merely "reckless" culpablhty 
level for the assertion of spurious claims by defendants that they be
lieved they had a right to enter or remain on premises, the Committee 
is confident that juries will reject such claims and find the requisite 
a,wareness or belief of lack of privilege if the defendant is unable to 
advance any reasonable factual basis for his alleged state of mind. The 
element "premises that are the property of another" is also an existing 
circumstance. Since the provision does not specify a state of mind, the 
government would, as a minimum, have to show a culpability level 
in regard to this element of "reckless, Le.," that the offendel' was aware 
of but disregarded a risk that he was entering or remaining on such 
premises.50 Thus, a person who wanders mistakenly onto restricted 
Federal properly would not be guilty O'f criminal trespass unless he 
was aware of the risk that such property was restricted and belonged 
to another and he disregarded such risk. 
4. Jurisdiction 

There is Federal jurisdiction :£01' offenses set forth in this section 
in five situations. The first arises when the offense is committed within 
the special jurisdiction of the United States, which is defined in section 
203 to include, inte~' alia, Federal enclaves, the high seas, and certain 
aircraft while in flight. The second jurisdictional base exists if the 
subject of the offense is premises that are owned by, or under the care, 
custody, or control of, the United States, and that are occupied by a 
United States official (as defined in Section 111). Comparable coverage 
has been provided in the previous two sections proscribing burglary 
and criminal entry. Third, Federal jurisdiction exists if the premises 
are located within the United States and are owned by, or are under the 
care, custody, or control of, a foreign power, a foreign dignitary who is 
in the United States, or an official guest of the United States. This gen
erally carries forward the offense in 18 U.S.C. 9'70 (b). The terms "for
eign power'l, "foreign dignitary":. and "official guest of the United 
States" are defined in section 111. Fourth, jurisdiCtion rxtends to en
tries in a vehicle containing mail, or property which is moving in 
interstate or foreign commerce or which 'Constitutes or is a part 0:£ an 
interstate or forei$1 shinment. This represents an extension of present 
Federal iurisdir.tion, although there is currentlv a criminal entry 
offense of breaking and entel~ing such vehicles with intent to commIt 
larceny therein. 51 Finally, Feueral iurisdiction exists where ,the 
premises consist of public domain land:N ational Park System land, or 
National 'WIldlife Refuge System land, that, has been' closed to the 
public pursnant to a regulation issued by the Secretary of the Interior, 
or consist, of national forest land which has been closed to the public 
pu~suant ~o a regulation promulgated by the Secret.ary of Agriculture. 
TIns retams the coverage present1v found in 18 U.S.C. 1863 and also 
provides coverage over public domain and other lflnds that may not 
come within the definition of the special territorial iurisdiction. The 
inclusion of these lands hl this provision embodies the'recommendation 
of the Department of the Interior . 

• 0 See secti'On '302 (b). 
IlO See Rectlons 3()13(b) (2), 302(c) (1). 
51 See 18 U.S:C. 2117. 

-_ .. ---- -------------------------------
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5. Grading 

Section 1713. 
Section 1714. 

Offenses under this section are graded, pursuant to the recommen
dation of the National Commission, according to the type of property 
involved. Thus, a trespass which occurs in a dwelling or on highly 
secured government premises is a Class A misdemeanor which 
carries a maximum sentence of one year in jail. The term "highly 
secured government premises" is defined in section 17'16 as premises 
which are continuously guarded and where display of visible identifi
cation is required of persons while they are on the premises. 

A lower level of grading is prescribed for a trespass on premises 
which are so enclosed or secured as manifestly to exclude intruders, 
or which 'consist of a building other than a dwelling. The offense in 
these circumstances is a Class Bmisdemeanor carrying a maximum 
penalty of six months in jail. A still lower grading level is reserved 
for a trespass which occurs on property as to which the offender was 
placed on notice, either through actual communication or by posting 
in a manner reasonably likely to come to the attention of intruders. 
The offense so committed is a Class C misdemeanor carrying a maxi
mum penalty of one month in jail. All other offenses under this section 
are infractions carrying a maximum penalty of five days in jail. 

For the most part the penalties under this section are consistent 
with those under existing law, although the Committee decided 
not to. punish trespass at a felony level as is the case under some pres
ent statutes. It. is felt that, for such treatment'to be warranted, the 
government should be required to show, in addition to an unlawful 
entry or remaining on premises, an intent to engage in conduct 
constituting a further offense. 52 

SECTION 1i14. STOWING AWAY 

1. In General 
An offense somewhat analogous to criminal trespass is that of stow

ing away on board a vessel or aircraft. The principal distinguishing 
feature, however l is that stowing away involves theft of services. An
other factor which makes stowing away a more serious offense than 
ordinary criminal trespass is that the offender may hide near and .in
advertently damage equipment necessary to the proper operation of the 
vessel or aircraft. Although stowing away could probably be covered 
under the general theft of services provision, the Committee feels that, 
because of this special factor, a separate provision is mor~ appropriate. 
~. Present Federal Law ' 

18 U.S.C. 2199 makes it an offense to board, enter or secrete oneself 
on a vessel or aircraft, without the consent of the owner or.;person in 
command, with intent to obtain transportation, and to be aboard at the 
time the vessel or aircraft departs. The statute also punishes the 
boarding of an aircraft owned or operated by the United States with-. 
out the consent of the person in command, with intent to obtain 
transportation. The crimes are punishable by one year in prison and 
a $1,000 fine. It appears from the language of 18 U.S.C. 2199 that 
the statute reaches not only instances where a person has secreted 
h.imself on board an aircraft or vessel, but also cases where he ha..c:; 
sImply entered a vessel or aircraft and not paid for his passage.53 

52 See sections 1711 and 1712. 
'3 See United. States v.Rl/sBo, 172 F. 2d 553 (2d Cir. 1949), 
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3. The Offense 
Section 1714 is drafted so as to make clear that the gravamen of 

the offense is the hiding on board a ship or aircraft wIth intent to 
obtain transportation. One who merely enters a vessel without consent. 
with the requisite intent, and is on board when the ship departs would 
not be guilty of an offense under this section. Rather, he would be guilty 
of criminal trespass (section 1713) and theft of services. With this 
refinement in its coverage, section 1714 carriGs forward the major as
pects of 18 U.S.C. 2199, although not the separate offense contained 
therein of boarding a United States aircraft without consent with 
intent to obtain transportation. Such latter conduct (which does not 
require the presence of the offender on board at the time the aircraft 
embarks) again would constitute criminal trespass (section 1713), and 
could also be punishable as an attempt under section 1001 to commit 
theft. 

A. Elements 
In order to prove an offense under this section the government 

must show that the defendant: (1) secreted himself aboard; (2) a 
vessel or aircraft which is the property of another; (3) with intent to 
obtain transportation; and (4) was aboard such vessel or aircraft 
when it left the point of embarkation. 

In regard to the first element, the critical factor is that the defendant 
must hide himself on board the vessel or aircraft; that is. his presence 
must be unknown to the crew of the vessel or aircraft before it embarks. 

With respect to the second eJement. it is pertinent to point out that 
this section, like 18 U.S.C. 2199, is limited to "vessels." (defined in 
section 111 as "a self-propelled or wind propelled craft designed or 
used for transportationol' navigation on; under, or immediately above 
water") 54 and "aircraft" (defined in section 111 to include "a craft 
designed or used for navigation or flight in air or in space). Thus, 
this section does not cover stowaways on motor vehicles and trains. 
The reason for this limitation on the scope of section 1714 is that such 
stowaways do not present the unique problems created by persons 
who secrete themselves in a vessel or aircraft. Once such a vehicle is 
underway, a stowaway cannot conveniently be evicted as h8' could if 
he were on a bus or train. 

The other part of this element is that the vessel or aircraft must be 
the "property of another." This term is defined in section 111 as "prop
erty in which a person or government has an interest which the actor 
is not privileged to infringe without consent." It is by means of thi~ 
definition along with the concept of "secretes" that the element of 
non-consensual activity is retained in section 1714. 

The tllird element is that the persoll must intend to obtain trans
portation. Thus, a person who secretes himself aboard a vessel for tl1e 
sole purpose of finding a place to sleep for the night would not be guilty 
of an offense under this section. 

The fourth element of the offense requires the offender to be on board 
the vessel or aircraft when it leaves the point of embarkation. A person. 
therefore, who is discovered prior to the dp,parture of the vesRel or air
craft would not be guilty of an offense under thiR section, a1though ht> 
could be charged with an attempt under section 1001. Implicit in this 

54 This would include a hovercraft. 
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element is the defense of renunciation, that is, a person who secretes 
himself aboard an airplane or vessel with intent to obtain transporta
tion, but who changes his mind and disembarks before the plane or 
vessel departs would not be guilty of stowing away under this section. 

B. Oulpability 
The conduct in this section is secreting oneself abOard and being 

aboard a conveyance. As in other sections in Ithis subchapter, the state 
of mind required is not specified. Therefore, by recourse to the prin
ciples of section 303 (b) (1), the state of mind applicable to conduct 
is "knowing," i.e., the government must show, at a minimum, that 
the offender was aware that he was secreting himself aboard and was 
aboard at a subsequent time. 55 

The facts that the conveyance was a vessel or aircraft which was 
the property of another, and that the time when the offender was 
aboard was when the vessel or aircraft left the point of embarkation 
are existing circumstances. As no culpability standard is provided in 
the section with respect to these elements, the state of mind which 
must be proved is at least "reckless," 56 i.e., that the offender knew of 
but disregarded a risk that the circumstances existed. 51 'rhe purposive 
element of an intent to obtain transportation is self-explanatory. 
4. Jumdwtion 

There is Federal jurisdiction over this offense if it is committed 
within the special jurisdiction of the United States or if in the com
mission of the offense the defendant moves across a State or United 
States boundary. The special jurisdiction of the United States IS de
fined in section 203 and includes, among other things, the high seas 
and certain vessels thereon and certain aircraft while in flight. The 
overa1l jurisdiction of this section is intended to be consistent with 
that found under present law.58 

6. Grading 
An offense under this section is graded as a Class A misdemeanor, 

punishable by up to one year in prison. This reflects the relative 
sei"iousness of the offense the commission of which can endanger the 
safety of other passengers through inadvertent damage to some of the 
equipment which operates the vessel or aircraft. The penalty is con
sistent with that under existing law. 

SECTION 1715. POSSESSING BURGLAR'S TOOLS 

1. In General 
There is no existing Federal provision prohibiting the possession 

of "burglar's tools." However, the great majority of States,5D as well 
as the District of Columbia, have provisions prohibiting the nosses
sion of such tools.GO The purpose of such provisions is to d(:lter or 
prevent the commission of burglary and related offenses by enabling 
the authorities to apprehend the would-be burglar before he has had 

50 See section 302(b) (1). 
56 Sec section 303(b) (2), 
51 See Fection .:l02(e) (1). 
58 See United State8 v. Menere. 145 F. SupP. 88 ('S.D.N. Y. 1956), sustaining jurisdiction 

as to n stowaway on a foreign shin destined for American waters, who was abO'nrd nt the 
time the vessel docked in an Amerlenn port .. 

.. Every ·State. except Alaska, Delnware, Hnwali, Kentucky, Maine, Maryland, and 
West Virginin. has such a orovlsion. • _ 

00 While most State statutes use the term "bllrglar's tools," some jurlsdictlons,"such as 
the District of Oolillhbin. UBe a term like "implements of crime" whiCh 'Covers n bronder 
spectrum of items. See 22 D.C. Code '03601. 

92-919 0 - 77 - pt. 1 - 40 
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the opportunity to carry out the offense.61 Although the language of 
the statutes differs widely, three essential elements are generally found 
to comprise the offense: (1) the adaptation and design of a tool or 
implement for criminal purposes (usually breaking and entering) ; 
(2) the possession thereof by one with knowledge of its character; 
and (3) the intent to use or employ such tool or implement for 
criminal purposes.62 

In a number of States, challenges have been made against "burglar's 
tools" statutes on the. ground that theY' are vague and indefinite. How
ever, courts have' uniformly rejected such arguments, holding that the 
provisions convey sufficient and definite warning as to the conduct 
prohibited when measured by common understanding and practice.63 

~. The Offense 
A. Element8 

Section 1715 makes it an offense to possess an object which is de
signed for, or commonly used for, the facilitation of a forcible entry, 
with intent to usc such object in the course .of conduct constituting an 
offense under section 1711. 1712, .1713,.01' 1714. Thus, in.order to prove 
an offense under this section the government must- show that the de
fendant: (1) possessed' an object designed for, or commonly used for, 
the facilitation of a forcible entry; (2) with intent that such object 
be used in a course of conduct con~titutirrg an offense under this 
subchapter. 

In regard to the first element, such things as explosive devices, drills, 
1~kJ?icks, false keys, wirecutters, crowbars and jimmys would fall 
wIthm the category of objects designed for or commonly used for the 
purpose of a forcible entry. It is the second element, however, which is 
the crucial factor limiting the .scope of the offense. It requires the 
person to possess such an object with an intent to use it during the 
commission of an offense under section' 1711, 17'12, 1713, or 1714. If 
a person possesses such an object with no intent to use it for criminal 
purposes or even if he intends to use it for an offense other than the 
aforementioned offenses, his possession would not constitute an offense 
under this section. 

B. OuZpaottity 
The conduct in this offense is the possession of an obiect. Since no 

state of mind is specified in the section, the state of mind that must 
be shown is. at a minimum, "knowing'.:' 64 The fact that the object in 
question is designed or commonly useo to facilitate a forcible entry 
in the course of a hurglary, criminal ent.ry, trespass, or stowing away 
offense is an existing circumstance. Because no culpability standard 
is set forth in the section with respect to this element, the applicable 
state of mind which must be proved is at least "reckless," Le., that 
the offender was aware of but disregarded a risk that t.he object 
possessed was so designed or commonly used. Thus, the unwitting 

61 See generally 13 Am. Jur. 2d, Burglary §§ 74-77. 
O!l The United States Conrt of Apnpals for tIle DiRtrlct of Colnmbia bas held that intent 

to use an Implement to commit R crime Is a constitutionaJly essential plement of this kind 
of offense. Benton Y. Unit6IT Stntes. 232 F. 2d 341. 343-344 (D.C. elr. H156) : see al~o 
Sfa-te Y. Hef/lin, 338 ~Io. 230. 89 R.W. 2d Oll8 (1035), nnel State Y. Lo/·ts, 269 S.W. 2d 88 
(Mo. 19;;4). In which the Missouri Supreme Co'urt construed Its stntute In such a wny 
as to make Intpnt nn essential e]Pmcnt of tlw offenRP. 

6.1 Ree. e.J!' •• lofcKO]1 \'. Unitec! State8, 263 A. 2c1 649 (D.C. ApT>. 1970) ; Hogan .... Atkin .•. 
224 na. 358, 1G2 S.E. 2d 30ii (19G8) : State Y. JrrDolluld, 74 Wash. 2cl 474. 44;; P. 2d 345 
CH'(8). 

"'See sectlou 303(b) (1). 
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possession of a lockpick, or its possession by one who had no inkling 
of its common use in criminal entry offenses would not be punishable 
under this section. The purposive element of an intent to use the object 
in the course of conduct constituting an offense under sections 1711 
through 1714 is largely self-explanatory. It should be noted, however, 
that as in the burglary and criminal entry sections, the intent required 
does not necessitate a showing of an intent to commit a crime, but only 
of intent to engage in conduct that in fact constitutes a crime of the 
specified type.65 

3. Jurisdiotion 
There is Federal jurisdiction over an offense described in this 

section only if the offense is committed within the special jurisdiction 
of the United States (e.g:, a Federal enclave) as defined in section 203. 
4. Grading 

An offense under this section is a Class A misdemeanor, punisha15Ie 
by up to one year in prison. The punishment level is designed to 
reflect the inchoate nature of the offense. and is consistent with the 
grading of the similar offenses in the District of Columbia Code.G6 

SECTION 1716. DEFINITIONS FOR SUBCHAl'TER B 

This section contains definitions for the subchapter on Burglary and 
Other Criminal Intrusion Offenses. These definitions are discussed in 
the coni~t of the sections in which they ?,ppear. 

SUBCHAPTER C.~ROBBERY, EXTORTION, AND BLACKl\IAIL 

(SECTIONS 1721-1724) 

This subchapter defines offenses. that are essentially the same as 
those under present Federal law. Robbery, potentially the most violent 
of the three, requires that the property be taken from the person or 
presence of another. Extortion is similar to robbery, but the property 
need not be "taken" from the person or presence of another. Blackmail 
is a less violent form of extortion, including threats other than sub
jecting a person to physical harm or property to physical damage. 

The chief advantages achieved by this subchapter are: (1) elimina
tion of the extensive overlap of existing statutes and a substantial 
reduction in the number of separate provisions in Federal law; (2) 
harmonization of the multiple and seemingly arbitrary standards of 
culpability and penalty levels that exist throughout the current stat
utes; (3) clarification of the offenses; and (4) the systematization of 
g-rading by treating these oifpnses without regard to other offenses, 
such as the endangerment of life.1 

SECTION 1721. ROBBERY 
1. In General 

At common law, robbery was the felonious taking of the goods or 
property of another of any value from his person or his presence, 

.. See Hectlon 303(c) (1). 
00 See 22 D.C. Code 360l. 
1 With reHnect to this latter fi.~pect. ,"any exlHting robbery or extortion statutes contain 

an enhanced penalty where serious bodily Iniury or death results. Under S. 1:437. as re
ported. this conduct can be separately punished, as, for instance, homicide where death 
results from the act. See section 1601(e) (4). 
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against his will, by violence or putting him ill fear.2 Absent statutory 
modification the constituent elements of the offense were: (1) a feloni
ous taking (2) accompanied by an asportation of (3) personal pro
perty of val ue (4) from the person of another or from his presence (5) 
against his will (6) by violence or by putting him ill fear (7) with 
the intent to deprive him permanently of the property.3 

Section 1721 follows present Federal law ill adopting the termi
nology of common law robbery and thus makes it a crime to take prop
erly from another by force and violence, or by threatening or placing 
another person in fear. The property need not belong to the person 
from whom it is taken. It is enough that the property is such that the 
actor is not privileged to infringe upon jt without consent by an 
authorized possessor and that the property is taken by the prohibited 
means, i.e., force and violence, or by threatening or placing another in 
fear. If the taking is by threat or placing in fear, the fear need be only 
that any person, not necessarily the person from whom the property is 
taken, will imminently be subjected to bodily injury, unlike extortion 
where the threat may relate to the inflction of harm at some i-uture 
time. 
2. Pre8ent Federal Law 

'The major Federal provisions covering robbery are contained in 
18 U.S.C. 2111-2114 and 1951. 

18 U.S.C. 2111 applies within the special maritime and territorial 
jurisdiction of the United States and punishes by up to fifteen years 
in priBon whoever, ''by force and violence, .or by intimidation, takes 
from the person or presence of another anythmg of value." 

18 U.S.C. 2112 provides no definition of the term , "rob" but simp1y 
provides that whoever "robs another of any kind or description of 
personal property belonging to the United States" may be imprisoned 
by up to fifteen years.4 

Both of these enactments have been held to' define the common law 
crime of robbery. It is clear that a taking by force and violence or by 
intimidation (Le., threat) state alternative methods, so that it is'not 
necessary to show both that force and violence were used and that the 
victim was placed in fear.5 

18 U.S.C. 2113 is a complex statute covering various offenses against 
Federally insured banks. credit unions, and savings ann loan associa
tions. Section 2113 (a) punishes by up to twenty years in prison who
ever, "by force and violence, or by intimidation, takes, or attempts to 
take, from' the person or presence of another any property or monev 
or other thing of value belonging to, or in the care, custody, control, 
maDaJ!.'emellt, or possession" of one of the above institutions.a 

.Although worded in terms very similar to thosp of 18 U.S.C. 2111, 
thiEEeCtiondiffers from the common law concept of robbery by punish
ing an attempt to take property by force and violence or by intimida· 

~ s~ CQfl',,,, v. NeDonalll. 21)8 U.s. 416. 420 (1922) ; Unitell 8tate.~ v. Baker, 24 Fed. 
Cas. No. 14,.01 (C.C.N.Y. 1861) ; United States Y. Jone8, 26 Fed. Cas. No. 15.494 (C.C. Pa. 
1813). 

a 2 WhRrtOn. Criminal Law, Rection 1)+5 (1IH17). 
• It is not necessnry to prove knowledge that- the money belong to the United Stntcs. 

United States v. ROltndtree, 1)27 F.2d 16(8th Clr. 1975), cert. denied, 424 U.S. 9'23 (1976). 
5 Sec Norri8 v. United StatcB, 152 F. 2d 808, 8OO- (5th Clr.).. cert. denIed, 328.U.S. 850 

(1046) • 
.• The penalty is increased If, during the offense, the actor assaults or puts in jeopardy 

the life of any person hy means of a. dangrrous weapon, or If he ldilnaps or kllls any 
person during the commission of the otfen~e. Spe section 2113 (iI) and (e). 
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tion.1 In addition, the courts have held that in determining whether 
"intimidation" has occurred, actual fear of the victim need not be 
shown; rather, the test is whether the defendant's actions would have 
placed a reasonable man in fear of bodily harm.s This statute has also 
been held to vary from the common law crime of robbery in that it 
does not require a specific intent by the offender to take property that 
does not belong to him.9 As under 18 U.S.C. 2112, it is clear that "force 
and violence" and "intimidation" state alternative ways in which the 
offense can be committed.lo 

18 U.S.C. 2114 punishes by up to ten years in prison whoever, inter 
alia, robs any person having lawful custody of mail matter, money, or 
other property of the United States of such mail matter, money, or 
property. The penalty increases if in the course of the robbery the 
robber wounds or places the lije of the custodian in jeopardy by means 
of a dangerous weapon. 

18 U.S.C. 1951, the so-called Hobbs Act, prohibits, inter alia, who
ever, in any way or degree obstructs, delays, or affects commerce or the 
movement of any artICle or commodity in commerce, by. robbery or 
attempts or conspires to do so, or commits or threatens physical· vio
lence to any person or property in furtherance of a plan or purpose to 
do anything in violation of thIS section. The term "robbery" is defined 
to mean the,"un]awful taking or obtaining of personal property from 
the person or presence of another, against his will, by.means of actual 
or threatened force, or violence, or fear of injury, immediate or future, 
to his person or property, or property in his custody or possession, or 
the person or property of a relative or member of his family, or of 
anyone in his company at the time of the taking or obtaining." 11 The 
penalty is up to twenty years' imprisonment. This section intermingles· 

<:the concepts of robbery and e:s:tortion by defining robbery to include 
future threats of force. It also expands the common law notion of 
robbery by its inclusion of threats or injury to property as well as of 
bodily harm. With these exceptions, however, the statute has been 
said to carry forward the common law robbery offense, including a 
specific intent to steal and permanently keep the property of another.12 

In addition to these statutes, robbery is also proscribed in some little 
nsed sections of title 18. 

18 U.S.C. 1652 punishes by imprisonment for life and defines as a 
"pirate" any citizen of the United States who commits, inter alia, 
robbery against the United States or a citizen of the United States on 
the high seas under color of any commission from any foreign prince 
or state. 

18 U.S.C. 1661 also punishes by imprisonment-for life and defines 
as a pirate whoever, being engaged in a piratical cruise or enterprise 
or being of the crew of any piratical vessel, lands from such vessel and 
commits robbery on shore. The meaning of "robbery" under this sec
tion is to be ascertained from the common lawY 

7 Compare TJnitcd States v. Rivera, 5'21 F.2d 125 (2d Clr. 1975) (no crime of attempted 
rohhery. nbspnt proof of Ilsportatlon element. under 18 U.S.'C. 2112). 

B Unitccl States v. Alsop, 479 F. 2d 65. 66~67 (9th Clr. 197'3) ; see also United States v . 
. ln~''''i71nn. 4fl!) F. 2<1 aRO (nth Clr. 1(72). rert. rlenlell. 410 n.R. flaS (lO7:l). 

9 Sf'(' Fnited States v. Porter, 4'3'1 F. 2<1 9-10 (9th Clr. 1970), cert. denied. 400 U.R. 
!l60 (]!l70) : TTlIitell States v. De I,eo, 422 F. 2d 487, 490-491 (1st Clr.), cert. denied, 307 n.R. 1037 (] (70). 

10 Tlltitec~ States v. Jricquillon, .• upra note 8. 
11 The dpfinltion pomes from New York law. See United States v. Nedlell, 255 F. 2d 3.50, 

35r;-:Hi7 (::lil Clr. 195 Q ). 

13 TTnited States v. Nelllell, supra note 11. 
,. See United States v. Jone8, supra note 2. 
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18 U.S.C. 1153, the so-called Major Crimes Act, punishes fourteen 
felonies committed by Indians in Indian country, one of which is "rob
bery." The definition of and punishment for the offense is the same as 
that under 18 U.S.C. 211l,l4 

3. The Offense 
A. Element8 

Subsection (a) provides that a person is guilty of an offense "if ~le 
takes property of another from the person or presence of another by! 
force and violence, or by threatening or placing another person ill 
fear that any person will imminently be subjected to bodily injury:' 

This definition of the offense closely tracks the common law concept 
of robbery. In contrast, the National Commission proposed to define 
robbery as the infliction or attempted infliction of bodily injury upon 
another, or threatening or menacing another with imminent bodily 
injury "in the course of a theft," which was in turn defined t,!) 
include the immediate flight from the commission of a theftp Under 
this version a thief who knocks down a policeman in an effort to flee 
the scene would be guilty of robbery. In the view of the Committee, 
this takes the conduct covered too far afield from the main concern 
of robbery, viz., t aIring property from the person or presence of another 
by violence or threat of imminent bodily injury. The National Com
mission, citing- Model Penal Code comments, stated that extension of 
the robbery offense to situations where the violence does not accompany 
the act of theft ibut occurs during the escape from the scene ·of the 
theft is justified on the theory that the thief's willingness to use force 
against those who would restrain him in flight strongly suggests that 
he would have employed it in the theft if necessary.16 However, this 
seems of dubious validity, for what a person may do in the panic of 
attempting to avoid imminent capture dpes not necessarily indicate 
what he would do in an effort to take another's property. 

Section 1721 requires, as an element of the offense, the use of "force 
and violence" or the act of threatening or placing another person in 
fear. The traditional requirement of a violent (as opposed to merely 
forceful) taking is designed to exclude those situations sl1ch as pick
pocketing or removing property from a drunk or unconscious person. 
which do not pose special dang-ers of violence and, thus, are more 
appropriately dealt with as theftP 

The limitations of imminence and bodily injury 18 (as opposed to in
jury to property) are intended to distinguish this offense from extor
tion, defined in the following section. 

The Committee has defined the offense so tl1nt the threat or pJacing 
another in fear is not confined to imminent bodily injury of the victim 
but may relate to the subjection of "anv person" to such injury. Cur
rent Federal statuu>s do not speci£V 'Whet-her threats to :mother may 
constitute intimidation of the victim of the robbery.19 However, the 

1&18 U.S.C. 1991 penalizes entry noon a train with intent to commit robbery. This 
statnte Is carried forward in section 1712 (CriminAl Entry). 18 U.S.C. 21184 pnnishes a 
consniracy "by force to .!lei7.e. take. or possess any property of the United f::t .. tes contr>lrV 
to the authority thereof". This offense is carried forward nnder section 1002 (Criminal 
Consolracv) 10 conjunction with this section. 

15 Aee Final Renort. § 1732. 
,. Ree Workln!! Papers. p. 906. 
17 Aee fd. at !l05. 
18 The term "borllly ininry" is defined in I'eCtlon 111. 
,. See, e.g .. 1'8 U.S.C. 2111; but compare 18 U.S.C. 1951. 
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Committee, as did the National Commission, deems tha.t such coverage 
is proper under the rationale of the robbery offense. 

The concept of a threat is intended, as under current law, to include 
nonverbal aJ;ld implicit threats, such as the silent display of a weapon, 
surrqunding the victim with hostile persons, or brandishing a fist. 
Even a menacing tone of voice accompanied by a demand for property 
can be sufficient to prove a threat of the use of violence for the purpose 
O'f overcoming resistance to' relinquishment of the property.20 

The Committee also endorses the line of cases under 18 U.S.C. 2113 
to the effect that tt threat or intimidation need not actually place the 
victim in fear. If the case were otherwise, robbery by threat to a 
fearless bank teller, for example, could never be committed. Rather, 
the Committee believes that the proper test is whether the threat was 
such as to have placed a reasonfl,bleperson in the circumstances in fear 
that any person would be subjected to imminent bodily injury. 

B. Oulpability 
The conduct in this section is taking property from the person or 

presence of another by force and violence or by threatening or placing 
another person in fear that any person will be subjected to bodily 
injury. Since no culpability standard is specifically desi~ated, the 
applicable state of mind that must be proved is at least 'knowing," 
i.e., that the offender was aware of the'11ature O'f his conduct.21 

The element that the property is "property of anQther" is an existing 
circumstance. Since nO' culpability level is specifically prescribed, the 
applicable state of mind that must be shown is at least "reckless," i.e., 
that the offender was aware Qf but disregarded the risk that the prop
erty was "prO'perty Qf another." 22 That term is defined in section 111 
as "property in which a person Qr gOTernment has an interest upon 
which the actor is nQt privileged to' infringe withQut cQnsent, whether 
or nQt tr.e actQr also has an interest in the prQperty." 23 This definitiQn 
makes it clear that it is not a valid defense to' a charge of rO'bbery that 
the person charged also had 0'1' thQught he had an interest in the 
property taken. Thus, the common law exceptiQns to' the offense-that 
a creditor taking money from his debtor to satisfy a debt or'a person 
retaking his gambling IQsses is not guilty Qf robbery 2'!-are rejected. 
On the other hand, a person would not be guilty of rQbbery if he used 
viQlence to' recO'ver his own prO'perty from the thief who took it, since 
t.he thief CQul d not acquire a legitimate interest in the property vis-a-vis 
the true owner. 
4. J u'lisdiotion 

Subsection (c) lists a variety of circumstances under which there 
is Federal jurisdictiQn O'ver an offense described in this section. 

The first exists if the Qffense is committed within the special jur
isdictiQn of the United States. The snecial jurisdict.ion is defined in . 
section 203 and includes, in essence, Federal enclaves. various vessels 
on the high seas, and certain aircraft while in flight. The special 
jurisdiction in this nrQPosed CO' de is very similar to the special mari
time and territorial jurisdictiQn in existing Jaw, and this prQvision 

ro See Working Papers. D. 905. . 
21 See s~ctions 3o.~(bH1) and 302(b) (1), 
2:1 Ree sections 303(b) ('2) and 302(c) (1). 
"" The terms "property" and "pro.perty of another" are explained more extensively in 

connection with the theft offense (section 1731). 
!It See 2 Wharton, Bupra note 3, sections 1}50, 551. 
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thus carries forward the basic jurisdictional scope of 18 U.S.C. 2111. 
The second circumstance occurs if the property is owned by, or is 

under the care, custody, or control of, the United States, or is being 
produced, manufactured, constructed, or stored for the United States, 
or is subject to a security interest held by the United States. This con~ 
tinues the general jurisdictional reach of 18 U.S.C. 2112 but refines 
the concept in that statute of property "belonging to the United 
States." 

The third circumstance exists when the property is owned by, or iB 
under the care, custody, or control of, a national credit. institution.2i 

This carries forward the jurisdictional purview of 18 U.S.C. 2113,. 
However, the Committee disapproves the extensive interpretation 
given to the term "care, custody, and control" in United States v. Diru,26 
in which a majority held that a bank still had care, custody, or control 
over property in a bank box removed' by the owner from the bank's 
vault and taken to a private room for his inspection. In such a situa~ 
tion, the interference with any Federal interest is wholly attenuated 
so far as this jurisdictional branch is concerned, and the Committee 
considers that the offense should be prosecutable by State authorities. 

The fourth circumstance occurs if the property is mail. This per~ 
petuates the jurisdictional scope of 18 U.S.C. 2114,21 

The fifth circumstance exists when the offense in any way or degree 
affects, delays, or obstructs interstate or. foreign commerce or the move
ment of any article or commodity in interstate or foreign commerce. 
'rhis codifies the existing purview of 18 U.S.C. 1951.28 

The sixth circumstance occurs if the property is moving in inter
state or foreign commerce, or constitutes or is a part of an interstate 
or foreign shipment, or is in a pipeline system, or a storage facility of 
such a system that extends across a State or United States boundary. 

The seventh circumstance exists if the movement of any person 
acrOffi a State or United States boundary occurs in the planning, pro~ 
motion, management, execution, consummation, or concealment of 
the offense, or in the distribution of the proceeds of the offense. 

TheseJatter two bases represent an extension of robbery jurisdiction 
to situations where there is currently Federal jurisdiction over theft 
(the sh."th circumstance) and extortiton (the seventh circumstance). 
The Committee deems these to be logical and consistent extensions in 
an area where the Federal interest is readily apparent. 

The final circumstance exists if the offense is committed against a 
foreign dignitary, or a member of his immediate family, who is in ,the 
United States, a foreign official who is in the United States on official 
business, or a member of his immediate family who is in the United 
States in connection with such visit, an official guest of the United 
States, or an internationally protected person. TIllS represents an ex-

"" The term "national credit institution" is defined in section 111l. 
26491:1f, 2d 225 (9th Clr, 1974). 
21 Although 18 U.S.C, '2114 also purports to cover robbery· of "money or other property 

of the United States" in addition to rna!! matter. it has been established that the statllte I~ 
limited to robberies having a postal nexus. Unitea StatcB v. Reia, 517 F.2d 953, 956-958 
(2d Cir. 1975) and authorities therein rlted. 

!!8 The Committee disapproves the limited construction placed upon the Hobbs Act In 
LTltitCI/ States v. Yoklcp. ·542 F.2d 300 (6th Clr, 1976), and Unitclt states v. Onlbett. 
048 F.211 1355 (Oth Clr.), cert, Il'rantp<l. - U.S. - (Oct. 3, 1977). and does not intend 
that this section he confined to 'racketeering" activity, See United .'1tIJteB V. Golay, -
F.211 -- (StIIClr. 1077) : Ullited, States Y. Oad. 401 F.2d 664. n67. 668 (211 Clr, l!HlRl. 
cert. denied, 394 U.S, 917 (1969) ; Unlte,/ StateB Y. Onlrlarazzo, 444 F.2d 1046 (7th Clr.) , 
cert, denied. 404 U,S. 988 (1971); and see th() petition for writ ot certiorari filea in 
OIIl/leI't by the United States. No, 77-142, 

_I 
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tension of present law, but one that the Oommittee deems justified in 
the interests of international relations. Significantly, Oongress in 1976 
enacted a statute, 18 U.S.O. 878 (b) punishing by up to twenty years in 
prison whoever, inte1' alia, "makes any extortionate demand"'relating 
to a violation of 18 U.S.O. 112, 1116, or 1201 (punishing assaults, mur
ders, and kidnappings of essentially the same categories of foreigners 
described in this paragraph). In the Oommittee's view, it would be 
anomalous to continue such coverage with respect to extortion (as has 
been done in the following section), while not extending it to the 
related and equally or more serious offense of robbery. 
6. Grading 

An offense under this section is graded as a Class C felony (up to 
twelve years in prison). This is similar to the penalties provided under 
18 U.S.C. 2111 and 2112. Although less than the penalty under 18 
U.S.O. 2113, the provisions of the proposed Oode relating to the use 
of a dangerous weapon in the course of an offense (section 1823) and 
affording ancillary jurisdiction over violent felonies (e.g., murder 
(section 1601) and maiming (section 1611» will permit aggregate 
penalties to be imposed in appropriate circumstances. 

SECTION 1722. EXTORTION 
1. In General 

At common law, if a public officer under the color of his authority 
took money or property to which neither he nor his office was entitled, 
he was guilty of extortron.29 In many jurisdictions the crime of extor
tion has been expanded to include the obtaining of any money, prop
erty, or thing of value by any person, by means of force, fear, or 
threats. In some jurisdictions the offense is described as "blackmail" 
when committed by a private person.30 

Section 1722 adopts the modern expansive definition and does not 
limit extortion to Federal public officials. The section parallels the 
robbery statute (section 1721) by making it a crime to obtain the 
property of another by threatening or placing another in fear that any 
person will be subjected to bodily injury or kidnrupping or that prop
erty will be damaged. "While it overlaps section 1721 to some extent, the 
exbortion offense also reaches clearly distinguishable conduct, since, 
unlike the robbery offense, the property need not be taken from the 
person's presence nor the taking involve violence, the threat need not 
be of imminent harm, and the threat may involve either damage to 
property or bodily iniury. In addition, the section continues the com
mon law coverage of extortion by public officials, /by making it an 
offense- (as under the Hobbs Act today) to obtain property of another 
"under color of official right". 
~. P1'esentFederalLaw 

A. The H ooos Aot 
Perhaps the single most important extortion provision in current 

Federal law is the Hobbs Act, 18 U.S.O. 1951. The statute penalizes 
by up to twenty years in prison whoever "in any way or degree ob
structs, delays, or affects commerce or the movement of any article 
or commodity in commerce, by •.. extortion or attempts or conspires 

"" 3 Wharton supra, note 3, section 1392. 
'" Wharton 8upra note 3, section 1392. 
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so to do, or commits or threatens physicial violence to any person or' 
property in furtherance of a plan or purpose to do anything in viola
tion of this section." The term "extortion" is defined to mean the "ob
taining of property from another, with his consent, induced by wrong
ful use of actual or threatened force, violence, or fear, or under color 
of official right." 

The statute has in the main been construed broadly. Thus, the Su
preme Court has held that, in using the language "in any way or 
degree ... affects commerce," the Hobbs Act manifested a "purpose 
to use all the constitutional power Congress has to punish interference 
with interstate commerce by extortion; robbery, or physical vio
lence." 31 Similarly the courts have held that the term "fear" encom
passes not only fear of violence but also fear of economic harm to the 
victim's property; 32 and the term "property" has been interpreted 
expansively to include a threat of interference with a potential right 
to solicit business.33 Likewise, it is settled that one need receive no 
personal benefit from the conduct to be ~uilty under this section (for 
example, a Ullion officer may be guilty If he uses e}..'iortionate means 
to secure benefits for his union). 34 The Hobbs Act has also been held 
applicable to a bank extortion offense, notwithstanding that the con
duct was also punishable under the bank rolbbery statute, 18 U.S.C. 
2113.35 

With respect to the branch of the statute defining extortion as the 
"obtaining of property from anot.her, with his consent, ... under 
color of official right," the courts have held that this proscribes a 
distinct crime; ap:plicable only to public officials or potential public 
officials (i.e., candIdates), requiring no proof of the wrongful use of 
actual or threatened force, violence, or fear. 36 In recent years, this 
branch of the statute has been increasingly utilized, with con
siderable success, in rooting out and PlIDIshing instances of of
ficial corruption.37

• However, as a practical matter, where a public 
official receives property to which neither he nor his office is entitled 38 

from persons who pay, e.g., because of an understanding or custom that 
every person doing business with the city has to pay, it can usually be 
shown that the payment was made unwillingly because an im
plicit threat of force or fear. 'Where threats are used by 
a public official to extort money, it does not matter that 

31 Stirone v. U11ited StfJ,tes. '361 U.S. 212, 215 (1960) ; see also U1tited States v. Spagnolo, 
546 F.2d 1117 (4th Cir. 1976) ; United State8 v. Pranno, 385 F.2d 387 (7th Cir. 1967), 
ccrt. denied, 390 U.S. 944 (1968). 

"" The fear, however. ml1~t be rensonable and not the nroduct of a particularly timlcl 
lleart. See 0111'00 Y. United. Strrtcs, 314 F. 2d 718, 740-741 (9th Cir. 1963), cert. denied, 377 
U.S. 953 (1964) ; Unite(Z State8 Y. Oritch/cll, $53 2d 358 (3d Cir. 1965). 

33 See. e.g .. United States v. Tropiano. 418 F. 2d 1069, 1075-1076 (2d Clr. 1969), cert. 
denied, 397 U.S. 1021 (1970) ; United I'ltatea v. P1·aIl1J.O, Bupm note 31. 

:u See UnUe(1 States V. Grecn. 350 U.S. 415 (1956) : Ullited States Y. HlIde, 448 F.2d 
81'5. R43 15th Cir. 1971), cert. denied, 404- noS. 1058 (1972). 

35 United. States v. Golay, supra note 28; contm, Ullite(Z States Y. Beck, 511 F.2d 997 
(6th Cir. 1975). But in United States v. Oulbert, supra note 28, petition for writ of eer
tiora,i pending, the Ninth Circuit llarrowly construed the Hobbs Act in a bank extor
tion context as requiring that the extortionate conduct constitute "racketeering" in order 
to come within 18 U.S.C. 1951 . 

•• See United. States Y. Kenny, 462 F.2d 1205. 1229 13d Cil'. 1972), cert. denied, 409 
U.S. 914 (1973); United. 'StMes V. ;lfelfers. 52!l F.2d 103:1 (7tll Cir. 197·6). 

aT See. e.g .. United States V. Braa8ch, 505'F.2d 131l (7th Clr. 1974). cert. denied, 421 U.S. 
910 (1975); Unitea States Y. Orowleif. M4 F.2d 992 17th Clr. 11)74): United. Sta.tes y. 
Sta8~OItk, 517 F.2d 53 17tlt Cir.) (en banc), rert. denipd 423 U.s. 8:17 (1975) ; United. StllteR 
'-. J[azzei, 521 F.2<l fl39 (3rd Cil'.) (en banc), cert. denied. 423 U.S. 1014 (1975) : PliitelZ 
StMe8 v. Hal!. 5:16 F.2d 313 (8th Clr.l. cert. denied. 42,q n.s. 919 (1!l76); United. States 
Y. Hathawa1l. 534 F.2r1 a86 (lst Cir.), ccrt. denied, 428 U.S. 819 (1976) : United. State8 Y. 
Price. 507 F.2d 1349 (4th Clr. 1974). 

38 Thi~ hns heen hl'ld to b~ the common lnw definition of th~ offense. wl1lch 18 U.!'\.C. 
1951 adopts. See United. States Y. Kenny, supra note 36, at 1229; United States V. Nar
d.eZle, 393 U.S. 286, 289 (1969). 
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the official action threatened was action that the official could legally 
take or even was duty-bound to take; the threat itse1£ was wrongful and 
constituted e~'i:ortion, since it deprived the victim of the right t~ an 
impartial determination of the issue on the merits.M 

There is one area, however, in which the courts have narrowly con
strued the reach of the Hobbs Act. Despite the acknowledgment that 
a principal purpose of the Act is to reach labor racketeering,40 the 
Supreme Court has held. that it does not proscribe extortionate activ
ities by employees or union officials in the course of a collective bargain
ing dispute where the objective of the extortion is to secure a benefit 
that legitimately could have been attained through collective 
bargaining.41 • 

Some historical perspective and discussion is necessary to better 
understand the background and effect of this decision, which the Com
mittee proposes to overturn. The Federal Anti-Racketeering Act 
of 1934 proscribed substantially the same conduct as does the 
present Hobbs Act with one notable exception. The original statute 
excepted ITom its coverage "the payment of wages by a bonafide em
ployer to a bona fide employee." The Supreme Court in United States 
v. Local 80'7 42 {!onstrued this exception to preclude punishment of 
menybers of a city truck-drivers union who had sought by threat of 
violence to procure wages from their employers for superfluou~ 
services. 

In response, Congress enacted the present Hobbs Act, with a spe
cific pUl'pose, inter' alia: to overrule the Local 80'7 case and to "eliminate 
any grounds for future judicial conclusions that Congress did not in
tend to cover the employer-employee relationship." 43 The legisla
tive history of the Act makes clear that the measure was not in
tended to interfere with labor's right to strike and picket peacefully 
or to take any other legitimate concerted action:14 Congress' intent 
was rather to protect interstate commerce from robbery and extortion 
perpetrated by anyone-including union members. As stated by the 
author of the Act, Representative Hobbs' ;45 

This bin is grounded on the bedrock principle that crime 
is crime, no matter who commits it; and that robbery is rob
bery and extortion extortion, whether or not the perpetrator 
has a nnion card. It covers whoever in any way or degree 
interferes with interstate or foreign commerce by robbery or 
extortion. 

Snbsefjuently, the Supreme Court 11eld that Congress in the Hobbs 
Act had accomplished its purpose of overrnling the result in the. 
local 807 case and npheld an indictment which charged a local union 
and its members with acts of extortion against an employer in an at
tempt to force him to consent to a nnion contract for certain main
tenance "'ork and thereby obtain his money, "in the form of wages 
to be paid for imposed, unwanted, superfluous and fictitious services 
of laborers." 46 

39 See Garbo v. United States, supra note 32; United States v. Howe, 353 F. Supp. 419. 
+24 rW.D. Mo. 197<3). 

,. UnHed States v. Hyde. supra note 30. at 832-8'33. 
"Sel:. :Jniterl States v. En1llo1ls, 410 U.S. 396 (1973). 
421:315 U.S. 521 (1942). 
43 See United StateR v. Green. sllpra note 34. 'u 9'1 Oong. Rec. 11900-11922 (194{;). 
"'89 Cong. Rec. 3217 (1943) . 

• ,. United States v. Green, supra note 34, at 417. 
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However, until recently no case had been prosecuted involving- ex
tortionate activities by unions, in the course of a dispute with an em
ployer, designed to obtain property which could legitimately have 
been sought through the collective bargaining mechanism (e.g., higl1er 
wages for desired work). United States v. Enm011.s 47 was such a case. 
It involved acts of violence (including shooting wea'p0ns at trans
formers and blowing up a transformer station) commItted by union 
officers in the course of a labor dispute with the company as to the terms 
of a new contract for genuine and desired services. The Supreme Court, 
dividing 5 to 4, held that the Hobbs Act did not reach such activity, on 
the ground that, since the objectives of the labor activity were lawful 
(albeit the means to accomplish them were not) "the extortion did not 
constitute "wrongful" use of actual or threatened force, violence, or 
fear. 

This holding, which was based on the majority~s reading of the. 
legislative history concerning the extent of the Act's intended appli
cation to unions (a reading strongly disputed by the minority) ,48 is 
apparently to be read as confined solely to the employer-employee con
text. It is at odds with the otherwise uniform construction of the 
statute as proscribing extortionate means, whether or not the end 
sought to be atta.ined is legitimate (e.g., a public official's demand for 
money to take lawful official action or to.refrain from taking official 
action where he ,has discretion w het,her to do so). 49 

Apparently in pa-rt. what motivated' the Court in Enmons was the 
desire to avoid Federal Hobbs Act coverage over unlawful 'picket-line 
violence-usually the product of short tempers-in which minor but 
intentional damage is done to the property of the employer. fiO How
ever, in the Committee's view such acts do not fall within the purview 
of' the Hobbs Act (nor should they be Federally punishable) since 
there is no intent thc,reby to obtain the employees property through 
the use of force and the acts do not in fact cause the employer to part 
with his property; in short, such isolated acts of v.iolence do not par
take of the nature of extortion. 

As a resu1t of the Supreme Court's hol-ding in Enmons, the oppor
tunity is created for unions or employers to cloak extortionate demands 
in the guise of an objective which could be legitimately sought through 
collective bargaining. For instance, rather than violate the Act (un
der Green) by seeking wages for superfiuousservices, unions may 
(under Enmons) demand and obtain with impunity inordinately 
high wages for the performance of' existing and desired services 
through fear instilled by violence. Such a situation is, of course, 
highly undesirable. The thrust of an extortion statute should be to 
punish violent extortionate means to obtain the property of another 
regardless of the legality of the ends sought; and-this principle should 
apply in the collective bargaining context as well as elsewhere. Thus, 
an employer who blows up u union office or causes.u union. official to be 

.7 SJlpm note 41. 
•• Indeed one member of the mnjorlty In Enmoll,Q expressly Indlcnteil his belief that tbe 

conduct prosecuted therein "deserve(d) to be dignified as (a) federal crime" and noted that 
Congress bad tbe ,power to 'achieve that result. See 410 U .. S., nt 412 (Blackmun, d. concur
ring) . 

•• See also. e.g., Battofllia v. Unitcd. Sta.teB, 3813 F. 2d 303 (9th Clr. 19&7), cert. denied, 390 
'C.S. 907 (1968) (demnnd to use victim's estnblishment ns a loratlon for defendant's pool 
table) ; Unitc(Z StateB v. 7'ropiano, BIIIlI'a note 29 (wrongful URe of thrents to obtnln rlgllt 
to Rolirlt buslnrRR). Compare United StateR v. Pignatelli, 125 F.2il 643 (2d Clr. 19421. (1I~· 
allowing a "c}stlm of right" ilcfense for extortion threats trnnsmltted through the mnils. 

00 See Uniteel StateB Y. OaldeB, 457 F. 2d 74 (9tlt Cir. 1972). 
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assaulted in order to instill fear and thereby obtain property of the 
union ought to be guilty under the Act irrespective of whether the 
property could have been obtained lawfully through collective bar
gaining. And the same should be true in the reverse situation. Ac
cordingly, the Committee has proposed in effect to overturn the En
mons result by treating the parties engaged in a labor dispute no dif
ferently from other persons in terms of the applicable prohibitions 
under this section, which is limited to extortionate means involving 
actual or threatened violence. 

B. Other Federal Extortion Statutes 
In addition to the Hobbs Act, Federal law contains a number of 

other extortion provisions which would be replaced in whole or in 
part by proposed section 1722. 

18 U.S.C. 872 punishes by up to three years in prison extortion by 
any officer or employee of the United States, or person representing 
himself to be such, acting under color of office. 51 The concept of extor
tion in this. statute has been held to involve the obtaining of anything by 
illegal compulsion and to imply unwilling payment. 52 The statute has 
been strictly construed with respect to the classes of persons covered, 
and has been held, for example, not to. include a special master 
appointed in a single case.53 

A similar but more specific statute, 26 U.S.C. 7214 (a) , punishes by 
up to five years in prison any officer or employee of the United States 
acting in connection with any revenue law of the United States "who 
is guilty of any extortion or willful oppression under color of law." 

18 U.S.C. 874 punishes by up to five years in prison the use of force, 
intimidation, threats of procuring dismissal from employment, or 
any other manner of inducmnent to obtain kickbacks from employees 
engaged in public works financed in whole or in part by loans or grants 
from the United States. This statute was designed to insure that 
workers on Federal projects receive the full wages to which they are 
entitled from their employers. It is clearly hroader than ordinary 
extortion in reaching "any other manner" or inducement to obtain 
part of the employee's compensation. The statute has been held to 
reach a foreman ,vith authority to hire and discharge, and even one 
with the power only to recommend discharge.54 It also reaches union 
officials 55 but was held by the Supreme Court not to reach the legiti
mate conduct of union officials threatening to procure the discharge of 
any workers failing to make required weekly payments to the union 
until their union initiation fees were paid in accordance with the 
union's closed shop ag-reement with the employer.56 

A simil al' statute of more recent vintage is 42 U.S.C. 7203 (b), which 
is designed to protect beneficiaries of the Economic Opportunity Act 
of 1964 from extortion in relation to grants or contracts of assistance 
thereunder. That section makes it a misdemeanor punishable by up to 
one year in prison for whoever "by threat of procuring dismIssal of 
any person from employment or of refusal to employ or ... renew a 

m. The penaltv declines to a maximum of one year if the value of the property extorted 
is lp~" than :1:100. 

G, See Daniels v. United States, 17 F. 2d 339 (9th Cir.); cert. denied, 214 U.S. 744 (1927) ; 
cf. Uni{e(£ States v.Miller, 340 F.2114'21 (4th Cir. 196'5l. 

rk' H~ TTnited, Sta.tes ell) reI. Lotsc/L v. Kc1l1/, 86 F.2d 6'1Z (2d Cir. 1936). 
'" See United State,9 Y. LaluTani. 3'20 U.S. !l43 (1944); United States v. Price, 2'24 F.2d 

604 (6th Cir.). 'cert. denied. 350 U.S. 876 (1!l55\. 
""'See Fnited. Stntes v. ,lIsl//). 219 F.2d 72 (5th Cir.), cert. denied. 348 U.S. 982 (11)155). 
r" United States \'. Oarbollo, 1327 U.S. 6313 (1946). 
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contract or employment in connection with a grant or contract of 
assistance under this chapter, induces any person to give up any money 
or thing of any value to any person." 

18 U.S.C. 875 (a) punishes by up to twenty years in prison whoever 
transmits in interstate or foreIgn commerce any communication con
taining a. demand or request for a ransom or reward for the release. 
of any kidnapped person. 

18 U.S.C. 875 (b) penalizes to the same extent whoever, with intent 
to extort any money or thing of value from any person, transmits in 
interstate or foreign commerce any communication containing a threat 
to kidnap or injure any person. 

18 U.S.C. 876 and 877 make it a crime to use the domestic or for
eign mails to commit the offenses prohibited by 18 -U.S.C. 875 (a) and 
(b). The penalty prescribed is identical to that under those provisions. 

These offenses commingle the concepts of sending a threat (punished 
iIi the proposed Code in sections 1615 and 1616) with obtaining prop
erty by extortion, punishable under this section. However, because the 
offenses do not require that property be actually obtained, they may be 
said to define conduct constituting an attempted extortion. As such 
they are primarily carried forward by section 1001 (Criminal At
tempt) of the reported bill, in conjunction with this section. 

18 U.S.C. 878, enacted in 1976, punishes by up to twenty years in 
prison whoever Hmakes any extortionate demand" in connection with 
a violation of 18 U.S.C. 112, 1116, or 1201 (penalizing assaults, mur~ 
ders, and kidnappings, of foreign officials, official guests, and inter
nationally protected persons. 

18 U.S.C. 894, enacted in 1970 as part of chapter 42 of title 18 punish
ing extortionate credit transactions, provides that whoever knowingly 
participates in any way, or conspires to do so, in the use of extortionate 
means to collect or attempt to collect any extension of credit,s7 or to 
punish any person for the nonrepayment thereof, is subject to im
prisonment for up to twenty years. The term "extortionate means" is 
defined in 18 U.S.C. 891 as any means which "involves the use,' or an 
express or implicit threat of use, of violence or other criminal means 
to cause harm to the person, reputation, or property of another." Sec
tion 894 also contains an evidentiary provision permitting the court, 
in certain circnmstances, to receive evidence Htending to show the 
reputation of the defendant in any community of which the person 
against whom the alleged threat was made was a member at the time 
of the eollection or attempted collection," "for the purpose of showing 
that words or other means of communication, shown to .have been em
ployed as a means of collection, ill fact· carried an express or implicit 
threat." 

This statute was sustained by the Supreme Court as within the 
powers of Congress nnder the Commerce Clause, notwithstanding the 
statute's elimination of the need for proof in an individual case that 
interstate commerce was affected by the transaction, on the ground 
that Congress could rationally conclude-as it did in special findings 
accompanying the leg-islation-that extortionate credit transactions 
generate a substantial part of the income of organized crime, the 

.activities of which in turn have an adverse effect on commerce. 58 

67 This has been Interpreted broadly to reach. ~ .. a gambling debt and is not llmlted to 
loansharking activities. [htitell States v. Schaffer, 39 F.2d 653 (8th Cir. 1976). 

58 See Perez v. United States, 402 U.'8. 146 (1971); section :201 of P.L. No. 90-321. 
82 Stat. 159 ('1968). 
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Notwithstanding it::; focus on organized crime, the statute is not lim
ited to extortionate collections of credit by an organized criminal ele
ment and proof of a connection of the offender with organized crime is 
not required.59 

Section 1722 carries forward only that part of 18 U.S.C. 894 which 
proscribes the use of extortionate means to collect an extension of 
ereclit; 60 the use of extortionate means to punish a person for the non
repayment of an extension of credit is dealt with III proposed section 
1804 (Loansharking). 

18 U.S.C. 1952, the Travel Act, is a type of limited Assimilative 
Crimes Act, punishing interstate travel or the use of interstate facilities 
to engage in various unlawful activities defined by State law. Specifi
cally, 18 U.S.C. 1952 punishes by up to five years in prison whoever 
travels in interstate or foreign commerce or uses. any facility thereof 
(including the mail), with intent to (1) distribute the proceeds of any 
unlawful activity, (2) commit any crime of violence to further any 
ul).lawful activity, or (3) otherwise promote, manage, establish, carry 
on, or facilitate the promotiOJ,l, management, etc., of any unlawful 
activity, and who thereafter performs or attempts to perform any 
of the acts specified in subparagraphs (1), (2), or (3). The term 
"unlawful activity" is defined to include, among other things, "ex
tortion ... in violation of the laws of the State in which committed 
or of the United States." The courts have interpreted the reference to 
State law as g,eneric and for definitional purposes only, so that State 
offenses proscribing extortionate conduct are covered whether denomi
nated as extortion, or otherwise, such as "blackmail" or "theft." 61 

In addition, it matters not that at the time of the Federal prosecution. 
the conduct is no longer prosecutable in the State because of the 
rlU1lling of the State statute of limitations.62 

The major problem with this statute is that State laws dealin~ 
with extortion vary enormously, making for a singular lack of 
uniformity in Federal enforcement in terms of the conduct proscribed. 
Not deeming this an appropriate area in which the Federal role 
should be relegated to one of reliance on State laws, the Committee, 
in this section and section 1723, has rejected the Travel Act's approach, 
opting instead for provisions containing a uniform Federal definition 
of extortion and blackmail . 
. 'J. The Offense 

A. Elements 
Subsection (a) (1) of section 1722 provides that a person is guilty of 

an offense if he obtains property of another by threatening or placing 
another person in fear that any person will be subjected to bodily 
injury or kidnapping or that any property will be damaged. 

Unlike the prior section proscribing robbery, this section contains 
no requirement that the property be taken from the person or presence 
of another or that the fear involve "imminent" subjection of another 
to bodily injury. In addition, threats or fear directed at damage to 

to See United State8 Y. PCI'ez. 426 F;2d 107'3. 1080-1081 (2d 'Cir. 1970), aff'd, 402 U.S. 
146 (1971) ; United Statcs v. Andrlno, 501 F.2d 1373, 1377 (9th Cir. 1974). 

00 Section l723, rather than this section, would apply where the threat was to injure 
someone in his reputation. 

61 See United States v. Narrlello. 3!l!'! U:S. 286 (1909) ; United States v. Karigiannis. 430 
F.2d 148 (7th Clr.) , ccrt. denied, 400 U.s. 904 (1070). 

ti2 See United "Hates v. Oerone, 452 F.2d 274 (7th Clr, 1971), cert. denied, 405 U.S. 964 
(1972). 
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property are included here,63 consistent with existing Federal extortion 
statutes, whereas the robbery section is limited to threats or fear of 
bodily harm. The express use of the terms "actual . . . force, (or) 
violence" to obtain. property (included in the Hobbs Act definition of 
extortion) as an extortionate means, has likewise been deleted from 
this section in order to more clearly demarcate the conceptual bound
aries between, and to reduce the overlap with, the robbery section 
(section 1721), which is applicable when force and violence are used, 
and theft (section 1731), which punishes the obtaining of another's 
property by a variety of means, including the application of force. 
The Committee further considers that, if violence or force is used in 
an extortionate context, it will always be possible to show that such 
conduct carried an implicit or explicit threat that a person would be 
subjected, in the future, to bodily injury or that property would be 
damaged unless the extortionate demands are met. Thus, the actual 
use of force or violence designed to coerce another person to part with 
his property will, as a practical matter, still be covered under tIns 
section. That portion of the definition. of extortion in the Hobbs Act, 
providing that the property be obtained from the victim "with his 
consent," has been eliminated as meaningless. Since it is clear thaI, the 
property is surrendered against the will of the victim, it seems point
less to still refer to such act as a "consent" induced by, inter alia, actual 
or threatened force, violence, or fear. 

The term "property of another" is defined in section 111 to mean 
property in which a person or government has an interest upon which 
the actor is not privileged to infringe without consent, whether or not 
the actor also has an interest in the property. This definition has rami
fications with respMt to the so-called "claim of right" defense in which 
the actor alleges that he was merely seeking to repossess his own 
propelty.601 The term "property" is also given an expansive definition 
in section 111, in accordance with the broad construction placed upon 
the same concept under the Hobbs Act.G5 

With respect to the element of placing in fear, the Committee in
tends that existing law 'he continued, permitting evidence of the vic
tim's state of mind as proof of his fear and the reasonableness there
of.G6 ~Iol'eover, as to the threat aspect of the offense, subsection (b) of 
section 1724 expressly authorizes the introduction in a prosecution 
under this section (as WE'll as under certain parts of section 1723 (a) ) 
of evidence concerning the reputation of the defendant in any com~ 
munity of which the victim was a member at the time of the offense 
charged, "for the purpose of showing that words or other method of 
communication employed as a means of obtaining the property in fact 
carried a threat." This provisiC'll, "hich is derived almost verbatim 
from 18 U.S.C. 894, also carries forward current practice under the 
Hobbs Act.67 

.., The concept of damaI;lnsr propt'rty Is meant to reach acts of .phYsical damage ttl 
property s'l~h a" are pnnlshable under snbchapter A of this chnnter. The broac1Pr scop~ 
of the Hobbs Act inYolving economic loss or injury are brought forward in the next 
sertlon as hl<1.ckmall . 

• , Ree thE' cllscllssfon of this defense. illfra. In ponn('ction with culpability. 
115 Ri'c Un iter/. States v. Tropiano, supra note 33, at 1071)-1076. 
"" See. e.sr .. Uniterl fltMes v. Stironc, 311 F.2d 277. 280 (3d Cir. 1062). cert. denied. 1172 

n.R, !H!!, (1!HI3): N;ck Y. United State}!, 122 F.2rl 660. 671 (ilth Cf~. 1040), rprt. r1~nled. 
314 U.S. 687 (1041); aaroo v. nnited State8, 8upra note 32. nt 727; Uniter/. States Y. 
Kennerly, 201 F. 211 4lj7 1211 Cfr. 10111 I . 

• 7 See. e./r., United Statcs v. Tropiano. supra note 33. at 1081. and cases <'Ited thE'rein: 
Fnited State8 Y. alll'eio. 310 F. Supn. 351 (D. Conn. 1970)' A~ under spction 1721. the 
Committee Intends that the threat branch of this stntute not re'luire proof that the Yictim 
was actUally placed In fear. 

1--_________________________________ ---
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Subsection (b) of section 1724 is particularly significant, since sec
tion 1722, like the Hobbs Act and 18 U.S.C. 89'J can be predicted to have 
extensive application to organized crime and other similar extortion 
situations where, not infrequently, fear is induced although few if 
any words are spoken. For example, if a known "hit" man IS used tQ 
secure money or property, express threats may be entirely unnecessary, 
the reputation of the "hit" man (with the implicit threat carried by 
his presence) being sufficient to achieve the desired effect. 68 

As indicated earlier, the Committee intends to overturn the limit
ing construction placed upon the Hobbs Act in the Enmons decision 
to the effect that labor officials were not coverec\ for their extortionate 
activities against employers in the course of a labor dispute, if the 
objective sought was a permissible goal of collective bargaiping. The 
Committee has eliminated from this offense the reference in the Hobbs 
A.ct to the "wrongful" use of force, violence, or threats, on which the 
Supreme Court majority predicated its holding, and intends that this 
offense be given an interpretation consistent with its deliberately 
broad language. The design of this offense is to prohibit· uniformly 
(in the labor-management dispute context as elsewhere) the use of 
truly extortionate means to obtain property, irrespective of ,vhether 
the property could legitimately have been acquired in some other way. 
The Committee has, however, created an affirmative defense applicable 
to the labor dispute area, designed to make clear that minor threatened 
injury that is merely incidental to peaceful picketing or other con
certed activity in the course of a genuine labor dispute is not to be 
considered as extortion. 

The Committee has chosen in. subsection (a) (2) to continue the 
present Hobbs A.ct offense of extortion by public servants under color 
of official right, without regard to proof of any actual or threatened 
force, violence, or fear. As noted earlier, this offense has proven in 
recent years to be of significant utility in ferreting out and punishing 
official corruption. Its retention, therefore,seems eminently justified. 
Although no element of coercion is expressly included in the offense, the 
coercion factor is implicit in the misuse of public office,69 which nor
mally gives rise to an implicit threa.t (e.g. resulting from longstanding 
corrupt custom) that economic or other harm will result if a payment 
to the corrupt official is not made. As under present law, it is not in
tended to be necessary for conviction under ,this offense that the de
fendant actually possessed the power to perform the acts desired by the 
victim.70 The element that the obtaining of property occur through 
a misuse of office, that is, wrongfully, is (as under the Hobbs Act) 
inherent in the crime; 71 obviously, a proper use of office to obtain 
property under color of official right would entitle the defendant to 
invoke the defense of exercise of public authority, carried forward 
in section 501. 

B. Oulpability 
The conduct in section 1722 is obtaining property by force or by 

j'hreatening or placing another person in fear that any person will be 
"" Contrast the National Commission's proposal, which the Committee rejeda. to define 

thrpnt as "exnresserl ourpose, howJ>ver communicated." See Final Report, § 1741 (k). 
'" See, e.g .. Fnitell States v. Hatllaway, supra note 37, at '303. 
7. See Unitell Sta.te8 v. Hall, supra note 37. 
71 See. e.g .. United States v. j)[a,zzei, supra note 37, nt 645, where the court stated that a 

"Violation of (18 U.S.C. 1051) may be made out by showing that a public official throu/\'h 
the 'tCl'OlIulliluse of office obtains property not due him or his office" (emphasis supplied). 

92-919 0 - 77 - pt. 1 - 41 
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subjected to bodily injury Or kidnapping or that any property will 
be damaged, or obtaining property under color of official right. Under 
the rules of construction provided in section 303 (b) (1), the requisite 
culpability level is "knowing," thus requiring proof that the offender 
was aware of the nature of his conduct,72 

The element that·the property obtained is "property of another" is 
an existing circumstance. Since no culpability standard is specifically 
prescribed, the applicable state of mind that must be shown is "reck
less," i.e., that the offender was aware of but disregarded tl1e risk 
that the circumstance existed.73 • 

The Committee believes that the overall culpnb1Iitv requirements 
under this section are sufficient to deal appropriately 'with the situa
tions involving the so-called "claim of right" defense, \\'hich the 
National Commission proposed to define for all forms of theft, includ
ing extortion. Under the Commission's suggested defini t.ion, it would be 
a defense to a prosecution for extortion that the actor "honestly believed 
that he had a claim to the property or services involved which he was 
entitled to assert in the manner which forms the basis for the charge 
against him." The Commission reasoned that if A and B are involved 
in an automobile accident and A threatens to press criminal charges 
against B should B refuse to pay for the damages to A's car, A, 
although technical1y guilty of theft if he obtains the payment (black
mail as defined in the instant bill), should not be subject to a suc
cessful prosecution because "he was acting under a claim of right to 
the property and he believed that he was entitled to act as he did in 
order to get it." 74 While not disagreeing with the particular result, 
the Committee concluded that no such Clefense should be available 
where the criminal conduct is extortion, as here defined (i.e., threaten
ing or placing another person in fear that another person will be sub
jected to bodily injury or kidnapping or that any property will be 
damaged). . 

A defense based on a similar c1aim or belief is afforded, to the extent 
deemed appropriate. by the culpability requirements of the offense. 
Thus, if the defendant is unaware of the risk that the property 
he obtains is that of another and, believes it is his. he has a defense to 
extortion-even thoug-h his belief was incorrect-':becanse he lacks the 
requisite recklessness: Where, however, the defendant is awa,re of a sub
stantial risk that the property may be that of another (in the sense that 
the other has an interest which the defendant is not privileged to, in
fringe without consent) yet disregards that risk, then he would, and 
should, be guilty for threatening bodily injury or property damage 
in order to obtain the property. To afford a "claim of right" defense 
in this latter instance (even if the defendant honestly believed the 
property was his alone) would be unjustified and would encourage 
individuals to forego legitimate means for pressing contested property 
Or money claims in favor of more immediately effective illegitimate 
means. 
4. Affirmative Defense 

Subsection (b) provides that it is an affirmative defense to a prose-
cution under this subsection (a) (1) that the threatened or feared in-

., See section 302(b) (1). 
73 See sections 'B03(b) (2) and 302(c) (1) . 
.. See Working Papers, p. 943. It shOUld be noted thnt even for blackmail of the non

violent tyoe. the "clnlm of rl~ht" defense departs from present Federal law. See Unitetl 
Sta.tes v. Pignatell, 8ttpra note 42. 



631 Section 1722. 

jury or damage was minor and was incidental to peaceful picketing or 
other concerted activity in the course of a bona fide labor dispute. The 
creation of this defense is intended to complement the Committee's 
decision to overturn the Enm01l8 case discussed in connection with the 
offense herein. In Enmon8 the government conceded tliat "low level" 
violence or threats' incidental to picketing or other concerted labor 
activity was not within the Hobbs Act. The four dissenting justices 
adopted t,his view; 75 :i\'Ir. Justice Blackmun, who cast the deciding 
vote, did not disagree but observed that the Hobbs Act was not written 
to embody such a distinction, and concluded that all such violence, 
major .and minor, must remain su:bject solely to State prosecution 
"until the Congress acts otherwise in a manner far more clear than the 
Hobbs Act." 76 The affirmative defense here proposed is designed to 
constitute such clear congressional action. The term "incidental" is 
used to make it clear that the conduct contemplated as within the 
affirmative defense is tile minor personal injury or property damage 
such as might happen during spontaneous altercations occurring as a 
result of group action in a volatile situation rather than deliberate 
acts or threats intended by the actor to intimidate and coerce a favor
able settlement of 'a dispute. Such minor acts are commonly the product 
of frustration and are not designed to obtain property from the em
ployer.77 Since such acts are not in the nature of extortion, and are in 
any event adequately covered by State layv, they are not included for 
punishment in this section. Conduct such as shooting out windows in a 
building, destroying property with explosives, and putting sugar in 
the gas tanks of construction vehicles, etc., are not only not minor, but 
are not "incidental" to peaceful picketing or other concerted activity. 
5. Juri8diotion 
. Subsection (c) of section 1722 provides Feqeral jurisdiction over 
an offense described in this section in a variety of circumstances. 

The first such circumstance exists if a circumstance set forth in sub
section 1721 (c) (defining the jurisdictional bases for robbery) exists 
or has occurred. These bases are discussed in relation to section 1721, 
and that discussion is applicable here. The bases referred to carry 
forward, among other things, the jurisdictional reach of the Hobbs 
Act, 18 U.S.C. 1951, and part of the reach of the Travel Act, 18 
U.S.C. 1952. However, incorporation here of all the jurisdictional 
bases applicable to robbery is designed also to eliminate present gaps 
in jurisdictional coverage over extortion which the Committee regards 
as irrational. For example, although existing law contains an elabo
rate statutory scheme applicable to the robbery of Federally insured 
banks and other financial institutions, there is no corresponding pro-

. hibition of extortion directed at such institutions, Because of the 
increased incidence of extortion offenses, , .. hich often cannot currently 
be satisfactorily prosecuted/8 and the Committee's inability to perceive 

~5 See 410 U.S., at 418-419n. 17 (Douglas, j. dissenting). 
70 See 410 U.S., at '412 (Blnckmun, J. concurring). 
71 United Sta.te8 V. Oalde8, 8ttpl'a note 50. 
78 In such cases the robbery provision of 18 U.S.C. '211'3 (a) is often not applicable since 

the ~xtortionist may not take the money or property directly from any "person." See 
Unlte,l State8 V. Ou.lbel't, supra note 28: cf. U1Iitccl Statc8 Y. Marx, 485 F.2d 1179 (8th Clr. 
1973). cert. denied, 416 U.S. 986 (1974). Moreover the larcen~' proviSion of 18 U.S.C. 
:2113 (b) Is of limited vollle since. nfter directing that money be left at a deslgnnted drop 
some distance from the bank, the extortionist may not pick np the money. Likewise, many 
of these oft'enSf>S are. not subiect to prosecution \fnder tIle lImltecl Federal extortion 
statutes (18 U.S.C. 875 nnd 876). As a conseouence, the Hobbs Act. 18 U.S.C. 1951, hns 
often been relied npon in such cases, nlbelt with mixed results. 'See United States v, Gola1/, 

(Continued) 
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a reason for retaining this potential hiatus in Federal jurisdiction, this 
subsection proposes to extend Federal cognizance over extortion of
fenses to instances where the property obtained is that of a national 
credit institution~ or is in its care, custody, or controL Similarly, there 
seems no reason not to extend extortion jurisdiction to Federal enclaves 
(where jurisdiction for robbery offenses presently exists), rather than 
rely on the Assimilative Crimes Act concept to incorporate the dis
parate extortion provisions of State law. 

The. second jurisdictional basis exists if the United States mail or a 
facility of interstate or foreign commerce is used in the planning, 
promotion, management, execution, consummation, or concealment of 
the offense, or in the distribution of the proceeds of the offense. This 
embraces the use of the mails jurisdiction of 18 U.S.C. 876 and 877. 
as well as the use of interstate or foreign commerce facilities juri~
diction of 18 U.S.C. 875 and 1952,19 It is not deemed necessary to 
have a separate, express jurisdictional base for mere movement of the 
proceeds across a State or United States boundary in the commission 
of an offense in view of the broad additional commerce coverage pro
vided by the incorporation by reference of paragraph 1721 ( c) (5). 

The third jurisdictional basis exists if the offense is committed by 
a Federal public servant So-acting ·under color of office. This carries 
forward tue jurisdictional purview of 18. U.S.C. 872 and 26 U.S.C. 
7214(a). . 

The fourth nexus exists if the offense is commited by a person pre
tending to be a Federal public servant, a former Federal public serv
ant, or a foreign official.s1 This in part carries forward the scope of 
18 U.S.C. 872. but expands that jurisdiction to include persons pretend
ing to be former Federal public servants or present foreign officials us 
weH as present Federal public servants. . 

The fifth circumstance arises if the offense is committed to collect an 
extension of credit, as defined in subsection 1806 ( c). ~is carries 
forward part of the coverage of current 18 U.S.C. 894(a). 

The sixth circumstance eXISts if the property consists of any part of 
the compensation of a person employed in the construct jon, comple~ 
tion, repair, or refurbishing of a Federal public building, Federal pub
Hc work, or a building financed in whole or in part by a loan or grant 
from the United States, and is obtained by threatening or placin~ any 
person in fear in relation to that person's employment. This continues 
coverage of public work kickbacks proscribed by 18 U.S.C. 874'and 
parallels the National Commission's formulation in Final Report 
§ 1740(4) (f) with certain minor exceptions. The phrase "in relation 
to that person's employment," used by the National Cominission. has 
been incorporated. It is intended to cover both threats directed to th£' 
loss of employment and the "any other manner whatsoever" language 
of 18 U.S.C. 874. While there are no cases interpreting the latter 
phrase, it is clent' that although the threat need not involve the loss of 
employment, it nevertheless must have some relationship to. it (mfusal 
to hire or promote, demotion, transfer to another project, less desirable 
(Continued) 
Bt/.pm note 28, 'hut see United StateB v. alllbel·t. B/LPl'(l. notp 21l: PILi/cd StateR v. Beck, 
81lpra note 35. Under proposed ;;ection 1722 (c) (1). the jurisdictional base that the money 
or pronertv is ownecl by Or under the core. <'ustody, or control of the Institution wl1I be 
considerably easier to establish than the "affecting commerce" requirement of the Hobbs 
Act . 

.,. It Is not necessary that such use by "snhstllntlnl." 8ee United Sta·teB Y. Le Faivre, 507 
F.2cl121l8 (40th Clr. 1974,). ceH:. denied. 4020 U.S. 10040 (1975). 

60 The term "public servnnt" Is defined in section 111. 
Sl The term "foreign official" Is defined In section 111. 
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assignment on the same project, etc.). If the extortion were not re
stricted to some aspect of the victim's employment, jurisdiction would 
exist in every case so long as the victim was employed on one of the 
projects enumerated in the statute. 

The seventh and last circumstance arises if the property is obtained -
by threatening or placing a person in fear in relation to any person's 
employment under a grant or contract of assistance pursuant to the 
Economic Opportunity Act of 1964, as amended. This carries forward 
the jurisdictional extent of 42 U.S.C. 2703 (b) . 
5. Gmding 

An offense lmder subsection (a) (1) is graded as a Class C felony 
(up to twelve years in prison). This is somewhat below the maximum 
penalty presently provided in 18 U.S.C. 875-877, 894, and 1951, but 
aggregate penalties may be meted out if the offender carries a dange.r
ous weapon during the extortion offense (see section 1823), or if he 
commits certain crime$ of violence (e.g., murder (section 1601) or 
maiming (section 1611)). An offense under subsection (a) (2), the 
"under color of official right" branch, is graded as a Class E felony 
( up to three years in prison). This is designed to recognize the simi
larity of this offense to graft (section 1352), which carries an identi
cal grading, as well as the fact that no proof is required that the 
property was obtained by means of a threat or placing' of another' 
person in fear. 

SECTION 1723. BLACKMAIL 

l.l n GeneraZ and Pre8ent F ederaZ Law 
Blackmail is a property obtaining offense similar to extortion. It is 

defined in widely differing ways throughout the States, sometimes 
being limited GO private persons (as opposed to extortion which in
volves public officials). Section 1723, however, is not designed to be 
limited to private persons. It differs from extortion; (section 1722) in 
the nature of the threat or fear-inducing conduct which is used to 
obtain property. Whereas extortion is -confined to the use of a 
threat or placing in fear that any person will be subjected to bodily 
injury or kidnapping or that property will be damaged, this section 
covers a threat or placing in fear that principally concerns non-violent 
conduct, e.g., accusing a person of a crime, adversely affecting his em
ployment, subjecting it person to economic loss, exposing a fact that 
will iniure a person's reputation, or taking or withholding ac60n as 
a public servant or can sing a public servant to take or withhold such 
action. 

Present Federal law contains a number of offenses which this 
section woulrl replace, many of which were discussed in connection 
with theprevions section. 

18 U.S.C. 873 punishes by up to one year in prison whoever, "under 
a threat of informing, or as'a consideration for not informing, against 
any violation of any law of the United States, dema'nds or receives 
any money or other valuable thing." . 

18 TT.R.o. fl74 punishes by up to five years in nrison whoever, by 
rorce, intimidation, or threat of procuring dismissal from employment, 
or bv my ot.her mannpr whatsopver. induces any person employed in 
n public works projcC't financrcl in whole or in part by loans or grants 

-----------------------_._._--
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from the United States to give up any part of the compensation to 
which he is entitled under his contract of employment. 

A similar statute, 42 U.S.C. 2703 (b), makes it an offense punish
able by up to one year in prison to induce any person to give up any 
money or thing of value to any person by threat of procuring the dis
missal of any person from employment or of refusal to employ or 
renew a contract of employment in connection with a grant or con
tract of assistance under the Economic Opportunity Act of 1964. 

18 U.S.C. 875, 876, and 877 contain a two-year felony pro
vision proscribing identical conduct but geared to the protection of a 
different jurisdictional jnterest. Thus, 18 U.S.C. 875 (d) prohibits 
the transmission, with intent to extort, of a communication in inter
state or foreign commerce containing any "threat to injure the property 
or reputation of the addressee or 'Of another 'Or the reputation of a 
deceased person, or any threat to accnse the addressee 'Or any 'Other 
person 'Of a crime." 18 ·U.S.C. 876 and 877 prohibit the same conduct 
where the communication is sent via the domestic 'Or foreign mails.s2 

The H'Obbs Act, 18 U.S.C. ·1951, which was discussed at length in 
relati'On to the previ'Ous section, ptinishes blaclanail to the extent that 
it has been held to encompass placing pt:lrs'Ons n'Ot 'Only in fear 'Of 
pers'Onal injury or property damage but a]s'O in fear 'Of economic l'Oss 
or injury to their business 'Or pr'Ofession.s3 Jurisdicti'On is linked t'O 
'Obstruction, delay, 'Or effect upon commerce, or the movement 'Of any 
article 'Or c'Omm'Odity in commerce "in any way or degree." 

18 U.S.C. 872 penalizes by up to three years in prison wh'Oever, 
being an 'Officer 'Or empl'Oyee of the United States, 'OJ,' representing 
himself to be the same, under color 'Or pretense 'Of office, commits or 
ahtempts t'O commit an "act of ext'Ortion." The penalty decreases t'O n 
ma,ximum of 'One year in prison if the value 'Of the property 'Obtained 
does not exceed $100.' . 

26 U.S.C. 7214(a) punishes ·by up to five years in pris'On any 'Officer 
'Or empl'Oyee of the United States acting in c'Onnection with any 
United States revenue law "wh'O is guilty 'Of any ext'Ortion 'Or willful 
oppressi'On under c'Olor of law." The term "extorti'On" in the above two 
statutes has not been auth'Oritatively construed and may include c'On-
duct defined in this section as blackmail. . 

18 U.S.C. 894(a) (1), discussed at length in the analysis 'Of the 
preceding secti'On, punishes by up t'O twenty years in prison wh'Oever 
Im'Owingly participates in any way in the use 'Of any ext'Orti'Onate 
means to collect or attempt t'O collect an extension of credit. The term 
"ext'Ortionate means" is defined in 18 U.S.C. 891 as a means which 
inv'Olves the use, 'Or an express or implicit threat 'Of use, of violence 'Or 
'Other criminal means to cause harm to the pers'On, reputati'On. 'Or 
property of any pers'On. 
~. The Offense 

A. Element8 
Subsecti'On (a) of section 1723 provides that a pers'On is guilty of an 

offense if he "obtains property of another by threatening 'Or placing 
an'Other pers'On in fear that any persoll will" act in the manner de-

.. Since th~se statutes are not directed to the obtaining of property but punish the more 
inchoate comluct of communlcatln~ the threat. wltl\ intent to extort. they would be carried 
forward under section 1001 (Criminal Attempt) as an attempt to commit bl.ackmal1 under 
this section. 

B3 See; e.g .. United Stu.te8 v. Tropiano. 8upm note 33; United State8 v. Addonizio, 451 
F.2d 49 (3d Cir. 1971), cert. denied, 405 U.S. g3G (1972). 



635 Section 1723. 

scribed in six enumerated l)aragraphs. The language is phrased to par
allel that of section 1722, and the discussion there of the elements 
"property of another" and "threatening or placing another person in 
fear" are applicable in this context. 

Paragraph (1) proscribes the obtaining of property of another by 
threatening or placing ~!lother person in fear that any person will 
"engage in conduct constituting a Federal, State,or local crime other 
than a crime described in section 1722." This is conceptual1y similar to 
the current proscription of 18 U.S.C. 894( a) which punishes the U~, or 
threat of the use, of any criminal means to collect an extension of 
credit. Under proposed section 1723, any property, not only an exten
sion of credit, is the item subject to blackmail. As stated before, this 
paragraph complements the prior section dealing with extortion. When 
the crime committed or threatenl\,d is kidnapping or involves the inflic
tion of bodily injury, prosecution will be under section 1722, thus 
reserving this section for threats or placings in fear concerning other 
kinds of criminal conduct.B4 

Paragraph (2) punishes the obtaining of property of another by 
threatening or placing another person in fear that any person will 
"accuse any person of a Federal, State, or local crime." This carries 
forward the essential prohibitions of 18 U.S.C. 873, as well as the 
branches of 18 U.S.C. 875, 876, and 877 dealing with accusations of a 
crime. 

Paragraph (3) punishes the obtaining of property of another by 
threatening or placing another in fear that any person will procure the 
dismissal of any person from employment, or refuse to employ or 
renew a contract of employment of any person. This brings forward 
the offenses in 18 U.S.C. 874 and 42 U.S.C. 2703(b). This paragraph 
does not prohibit the enforcement of conditions of employment such 
as the payment of union dues and initiation fees.85 

Paragraph (4) proscribes the obtaining of property of another by 
threatening or placing another person in fear that any person will 
"improperly subject any person to economic loss or injury to his busi
ness or profession." This carries forward, for purposes of section 
1723, the present reach of the Hobbs Act, 18 U.S.C. 1951, as interpreted 
by judicial decisions. It is designed to make clear that this section 
does: not reach legitimate activity, such as strikes, boycotts, or picket
ing activity undertaken in support of such objectives as increased 
wages or improved working conditions for employees.86 

Significantly, subsection 1724 (b) 'Provides that, in a prosecu('ion 
under paragraphs (1), (3), or (4) of this subsection, the court may 
permit the introduction of evidence concerning the reputation of the 
defendant in any community of which the victim was a member at the 
time of the offense charged, "for the purpose of showing that words or 
other method of communication employed as a means of obtaining the 
property in fact carried a threat." As 'pointed out in connection with 
section 1722 (Extortion), this 'provision codifies existing statutory 
and case law under 18 U.S.C. 894 and 1951 (carried forward herein 
in naragraphs (1) and (4». Only the application to paragraph (3) 
represents a possible expansion of current law, but one which the 

... The conduct must constitute II. "crime" nR defined In section 111. Thus, obtnining 
property by thrent to engnge In conduct constituting II. mere infrnctlon (e.g., It simple 
treRpnss (~eet!on 1713)) <lneR not violate thiR seetion. 

80 Ree Unitecl StntcB Y. OUl'bone, 327 U.S. 633 (1946). 
so See section 1324 nnd the discussion of "Improperly" In thnt context. 
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Committee deems justified by the strong policy of protecting the em
ployees covered by section 1722(c) (6) and (7)87 from extortionate 
inroads on their salaries. 

Paragraph (5) prohibits the obtaining of property of another by 
threatening or placing another person in fear that any person will 
"expose a secret or publicize an asserted fact, whether true 01' false, 
with intent to subject an)" person, living or dead, to hatred, contempt, 
or ridicule, or to impair his personal, financial, professional, or busi
ness reputation.~' This carries forward the threat to reputation aspects 
of 18 U.S.C. 875, 876, and 877, but clarifies the ele,ments of those 
offenses. 

Paragraph (6) punishes the obtaining of property of another by 
threatening or placing another person in fear that finy person will 
"take or withold official action as a public servant, or cause a public 
servant to take or withhold official action." 88 This continues the esc 
sentiaI proscriptions of 18 U.S.C. 872 ancl26 U.S.C. 7214(a). The term 
"official action" is defined in section 111 to mean a "decision, opinion, 
recommendation, judgment, vote, or other conduct involving an exer
cise of discretion by a public servant in the course of his employment." 

B. Oulpability 
The conduct in this section is obtaining property by threatening 

or placing another person in fear that :my person will engage in any 
of the types of acts enumerated in paragraphs (1) through (6). Sinc(' 
no culpability level is specifically designated, the applicable state of 
mind that must be proved is at least "knowing," i.e., that the offender 
was aware of the nature of his conduct.8U 

The element that the property obtained is "property of another" is 
an existing circumstance. Since no culpability standard is specifically 
prescribed, the applicable state of mind that must be proved is, at a 
minimum, "reckless," i.e., that the offender was aware of but dis
regarded the risk that the property was of the type referred to.oo 

In paragraph (5), the clause beginning with the words "with intent" 
states the particular purpose with which the conduct there described 
(i.e., exposing a seeret or publicizing an asserted fact, whether true 
or false) must be shown to hnve been engaged in. 
3. J)e!en8e 

Subsection (b) provides th~t it is a defense to a prosecution under 
this section, other than a prosecution under subsection (a) (1), that 
the defendant: (1) :reasonably believed his condu~t to be justified; 
(2) intended solely to compel or induce the other person to take law
ful and reasonable aetion to prevent or remedy the asserted wrong 
that prompted the defendant's conduct; and (3) with respect to an 
offense under subsection (a) (2), reasonably believed that the threat
ened accusation was true. 

As indicated in the discussion of t.he pl'erious section, this defense 
(which is not included for the crime of extortion) is intended to provide 

f!t The jurisdictional SUbsection of this section limits the appUcation of paragraph (3) 
to such employees. 

88 This language and that of the preceding paragraph is derived from the recommendation 
of the National Comml·slon. See Final Report, ~ 1617(1) (c) and (d). 

'"l'lee sections 303(h) (1) an(l 302(1). In paragraph (1). however. thpre Is no need to 
prove any state of mind a" to the fact tho t the rondnrt rnnstif'uterl n crime, only that the 
actor knew he was engaging In the conduct. See section 303 (d) (1) (A). 

90 S~ sections 303(b) (2) and 302 (c) (1). The term "nroperty" nnd "property of another" 
are more fully discussed In relation to theft. section 1731, infra. That discussion is appllca
ble here. 
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a type of "claim of right" defensEl for certain kinds of threats arising 
out of and relating to a bona fide dispute between parties where the sole 
intent of the accused was to compel or induce the other party to take 
legal and reasonable action to prevent or remedy an asserted wrong. 
The defense is not available under paragraph (1), involving a threat 
or placing of another in fear that any person will engage in a orime. It 
would apply in a limited way to a situation, for example, where a party 
to an automobile accident threatens to press criminal charges against 
the other party (whom he believed to have committed an offense relat
ing to the accident), unless the other party promptly paid for the 
damage to his car. It would also apply to a situation where a housewife 
in an apartment infested by roaches threatened her landlord that she 
would send pictures of the roaches to a newspaper of interstate cir
culation unless the exterminators were called. Other illustrations 
would include a situation in which a person threatened to picket a 
store unless the proprietor refunded money paid by the defendant for 
allegedly defective goods. Where, by contrast, the party making the 
threat had no hone13t complaint of his victim and issued the threat 
only to coerce the other party into. parting with his property, the de
fense would not lie, since the defendant could not "reasonably" believe 
his conduct to be justified,ol and the maker of the threat would be 
guilty under this section.92 Nor would the defense apply to threats 
unrelated to the bona fide claim asserted by the defendant, such as 
threatenin~ a landlurd with exposure of embarrassing personal affairs 
in order to coerce him: to respond to the complaint about roaches. To 
a limited '3xtent, therefore, the defense retreats from the decision in 
Pignatelli, supra. 

A somewhat comparable prf )VlslO11. which was included as an 
affirmative defense to the Natioual Commission's proposed criminal 
coercion offense,93 was strongly criticized by Bar and consumer groups 
as likely to have a chilling effect on legitimate activity.94 The Com
mittee, apart from refining the elements of the defense as compared 
with the National Commission ver::lion, has transformed the defense 
from an "affirmative" one to an ordinary one. This has the effect of 
removing the burden from the defendant d proving the elements of 
the defense by a preponderance of the evidence.o5 Rather, all that will 
be reC(uired is that the issues comprising the defense be sufficiently 
raised; the prosecution will then have the burden of disproving the 
defense oeyond a reasonable doubt. Although the Committee is aware 
t.hat this may pose particular prosecutive dHficnlties in light of the 
focus 0-£ the defense on the defendant's subjective belief and intent, it 
deems this allocation of the burden of proof warrant.ed in order to 
('ounteract the inhibiting effect 0n legitimate activities which might 
flow f~'om a contrary characterization of t.he defense as "affirmative." 

.1 The adverb "reasonabl~'," which clld not appear in earlier versions of the bill. has 
heen added to permit an objective assessment of the defendant's conduct. A~ previously 
drafted without the modifying term, the d~fense was subjeat to' abuse since only the 
genuineness of the defendant's belief In the legitimacy of hIs actions was at issue. and 
the government would have little basis in most instances to dispute the bona fides of 
his belief . 

• 2 Spp ~.g., Ke/Js Y. United States, 126 F.2<1 181, 182 (8th Cir.). cert. c1enled. 316 U.S. 
694 (1942) (threat by dpfendant to distribute an "educational" pamphlet concerning 
dangers of cooking witll aluminum unless he recelyccl contribution" from the aluminum 
nSRochitfon. held to constitute aIL offense under a forerunner of 18 U.S.C. 875) ; see also 
Workin)! Papers, p. 844 . 

• 3 See Finnl Report. § 1617; Working Papers. pn. 843-845 . 
• ,1 See the testimony of Richard A. Givens. Hearings. p. 1557. 
05 See definition of "affirmntive defense" in section 111. 
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The Committee also considers that its formulation is an improve
ment over the provisions of section 1723 of S. 1400, which required 
that a threat to impair personal, professional, or business reputation 
be made "unjustifiably," and that any taking or withholding of official 
ilction or the causing of either of the same be done "unjustifiably" for 
the statute to apply. The quoted term is less precise than the defense 
set forth here in subsection (b). Moreover, by not making the "justifi
ability" of the conduct an element of the offense, the requirements of 
proof have. been streamlined so that lack of justification need not be 
negatived in every case. . . 
4. JurisdwtiJon .. 

Subsection (d) provides that there is Federal jurisdiction over an 
offense under this section in three circumstances. 

ThE' first arises if a circumstance specified in section 1721 (c) or sec
tion 1'722 (d)(2) through (d )(7) exists or has occurred. Since the only 
difference between the extortion offense and blackmail as defined in 
this section is the type of harm threatened or inflicted by the defend
ant to obtain the property of another, no less jurisdictional coverage is 
warranted for the latter offense than for tohe former. The discussion of 
the jurisdictional bases in connection with section 1722 is applicable 
here. .. 

The second and third circumstances exist if the fear in subsection 
(a) (1) or (a) (2) involves a Federal crime, or if the fear in subsection 
(a) (6) involves Federal official action. A statement of these additional 
bases is necessary in order to permit this section to implement its 
specific prohibitions regarding such offenses. 
5. Grading 

A complicated grading st1'11cture. virtnally identica1 to that for t.heft 
(section 1731), has been provided for this offense, based principally on 
the value of the property obtained. Under subsection (c), an offense 
described under this sectio'l is a Class C felony (up to twelve years 
in prison) if the property has a value in excess of $100,000. It is a 
Class D felony (up to six years in prison) if the property has a value 
between $500 and $100,000, 01' if, regardless of its value being $500 or 
less, the property is of various specified types.96 An offense under this 
section is a Class A misdemeanor (up to one year in prison) if the 
property has a value between $100 ahd $500 and a Class B misdemeanor 
(up to six months in prison) in any other case. The Committee does not 
intend these grading classifications to be exclusive so as to limit prose
cutorial discretion. On the contrary, if an offense (for example) in
volved property of a. type specified in subsection (c) (2) (B) but which 
was also of a value in excess of $100,000, it is the Committee's intent 
that either level (Class C or D felony) of the offense, or both, could 
be charged, and conviction could be had on the highest grade estab
lished by the evidence. The Committee considers the above scheme 
t.o be an equitable way to grade the offenses in this section, which deal 

"" I.e .• 11 firearm. ammunition. or 11 destructive device; 11 motor vehicle. vessel. railroad 
vehicle. or nirpl'Dft: n repord or other r'Mument owneil bv. or unnpr tile cnre. custody. or 
control of. tl>e United States; 11 counterfeiting or forging Implement clesigneil for the making 
of 11 written instrument of the United States; a key or other implement designed to provide 
ncpcss to mall or property owned h~'. or under the care. custody. or control of the United 
States; or mall other than a newspaper. magazine. circular. or ndvertlslng matter. Many of 
the above terms aTe defiuetl In. Rectlon 111: the terms "counterfeiting Implement" and 
"written instrnmpnt" Rre .tntpil lu section 1724 (a) to have the meanings set forth. reo 
spectlvell'. In section 1746 (b) and (I). 
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principally with peaceful, albeit criminal, methods of obtaining prop
erty. Similar offenses in present Federal law range from up to twenty 
years in prison (18 U.S.O. 894, 1951) to one year (e.g., 18 U.S.O. 873), 
and at least one section uses a petit-grand larceny approach to grading 
(18 U.S.O. 872). 

SECTION 1724. GENERAL PROVISIONS OF SUBCHAPTER C 

This section contains special definitions, a proof subsection, and a 
defense precluded for this subchapter. 

Under subsection (a), three terms used in grading the offense under 
section 1723-"counterfeiting implement", "forging implement," and 
"written instrument"-take on the definitions set forth in section 
1746. Accordingly, "counterfeiting implement" means an engraving, 
plate, hub, stone, paper, tool, die, molc1, ink, photograph, negative, 
or other implement or impression designed for or suited for the maK
ing of on counterfeited written instrument. "Forging implement" 
means any engraving, plate, etc.,_ designed for or suited for the mak
ing of a forged written instrument. "-Written instrument" means (1) 
a security; (2) a commercial paper or document, or other commercial 
instrument containing written or printed matter or its equivalent; 
and (3) a symbol or evidence of value, right, privilege, or identifica
tion that is capable of being uf::ed to the advantage or disadvantage of 
any person. 

Subsection (b) permits proof concerning the reputation of the de
fendant for certain purposes in a prosecution under section 1722 or 
1723 ( a) (1), (3), or (4). This evidentiary provision has been discussed 
in connection with those sections. 

Subsection (c) provides that it is not a defense to a prosecntion 
tmder section 1722 or 1723 that the defendant, by the same conduct, 
also committed an offense described in section 1321 (Witness Bribery) , 
1322 (Oorrupting a Witness or an Informant), 1351 (Bribery), 1352 
(Graft), 1353 (Trading in Government Assistance), 1354 (Trading 
in Special Influence), 1355 (Trading in Public Office), or 1731 (Theft). 
This provision, which is derived from New York law, is explained in 
this report in connection with section 1321, and that discussion should 
be consulted here. It is designed to obviate a potential problem under 
this proposed Oode concerning a technical defense which Federal 
courts have uniformly rejected with respect to current comparable 
statutory provisions. 

SUBOHAPTER D.-THEFT AND RELATED OFFENSES 

(Sections- 1731-1739) 

This subchapter deals with offenses involving theft and theft-related 
activities. At present, there are approximately one hundred Federal 
statutes purporting to deal with the misappropriation of property be
longing to another. The purpose of this subchapter is to. consolidate and 
simplify these existing statutes and to propose in their stead a rela
tivelv strn,ightforward group of sevp,n sections covering crimes that 
may broadlv be denominated as "theft" llnd "fraud." 

Section i731 collects in one section most of the common forms of 
theft, such as larceny, embezzlement, fraud, false pretenses, and the 
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like. Section 1732 creates a new offense covering trafficking in stolen 
property. It is designed to create a distinction between the trafficker in 
stolen goods (the so-called professional "fence") and the individual 
who receives. Rtolen goods for his own usc. The trafficker is subject to 
a sentence equivalent to that for theft of the same property whlle the 
receiver is subject to a sentence one grade lower. Receiving stolen prop
ertv is covered in section 1733. 

Section 1734 essentially simplifies and reenacts the current mail and 
wire fraud statutes. It also creates a new offense, based on a Senate
passed bill, of engaging in a pyramid 'sales scheme. The next three 
sections are more specific in coverage. Section 1735 deals with bank
ruptcy fraud; section 1736 covers conduct that fraudulently interferes 
with a security interest held by another individual; and section 1737 
reenacts, inter alia, the fraud provisions of the Federal Environ
mental Pesticide Control Act and the sound recording copyright laws. 
Section 1328 adopts another new offense, based on a Senate-passed bill, 
of consumer fraud designed to extend additional and particular pro
tection to consumer victims. Finally, section 1739 contains definitions 
of the major terms used in subchapter Dand also sets forth provisions 
relating to proof of certain elements of the offenses. 

SECTION 1731. THEFT 
t. In General 

This section is the proposed Code's general prohibition against theft 
in all its many forms. Section 1731 epitomizes probably more than any 
other section the advantages to be gained by a thorough revision of 
the Federal criminal laws. There are several' score statutes in existing 
law covering theft, each describing the offense in its own terms and 
setting forth its partiCUlar jurisdictional nexus usually in the descrip
tion of the offense. Furthermore, the grading of the offenses is. con
servatively speaking, less than uniform. As the National Commission 
explained the bewilderment presented by existing law: 1 . 

Present Federal law includes a wide and unmanageable 
variety of overlapping and confusing terms to deal with vari
ous forms of acquisitive conduct--"embezzle," "steal," "pur
loin," "convert," "conceal," "retain," "take," "carry away," 
"abstract," "misapply," "use," "buy," "secrete," "possess," 
"receive," "obtain by fraud or deception," "take by device, 
scheme, or game," "obtain, dispose of, commit or attempt. an 
act of extortion"-and so on at considerable length. Such 
variety adds nothing but color to the law, and at the same time 
builds in serious disadvantages. It is practically impossible to 
develop an overview of the kinds of conduct reached by Fed
erallaw. for the purpose of measuring the extent to which it is 
in accord with modern economic circumstances or for the pur
pose of assuring consistency of sanction for comparable 
conduct. 

Such diversity is an open invitation to the technical de
fens(' - to tIle arg-ument that "the in<:lictment charges stealing 
but what T was really doing was purloining and therefore my 
conviction should be reversed." There are undoubtedly hid-

, 
1 Working Papers, p. 914. 

L-____________________________________________________________ _ 
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·den gaps in coverage as well, gaps which would be apparent if 
there were some consistency of language and approach. 

Section 1731 consolidates in it single provision the conduct pro
hibited by the current statutes dealing with forms of theft. The pur
pose of the section is to simplify and unify in one section all of the 
forms of conduct covered by the colorful list of words used in present 
Federal law. There is no intent measurably to alter the present scope 
of Federal law, except to follow the lead of other modern reform 
efforts to make criminal the theft of services as well as property. Thus, 
where it can be supported by a fair reading of the section, the theft 
provision should be construed to be at least as irtclusive of the various 
forms of theft as the statutes now in effect. 

Another major reform also sought to be accomplished by this pro
vision - as elsewhere throughout the Code - is the separation of the 
jurisdictional nexus from the description of the offense. The list of 
jurisdictional bases in subsection (c) is intended to cover the scope of 
jurisdiction of each of the existing theft or theft-related provisions 
replaced by this section. 
13. Present Federal Law 

Current Federal statutes in the theft area may be conveniently 
grouped into different categories, as follows. 

A. Statutes oovering theft of property owned by, or in the oare, cUs
tody, and oontrol of, the Government 

(i) 18 U.S.C. 285. This statute makes the unauthorized taking of 
any paper representing a claim against the United States a crime, 
whether or not the claim has been paid in part or in whole. The section 
also prohibits the presentment of- any such paper for payment. Both 
acts subject the offender to a term of imprisonment of not more than 
five years. 

(ii) 18 U.S.C. 641. This section inter alia, makes it a crime to steal, 
purloin, or lmowingly convert "any record, voucher, money or thing 
of value of the United States," or knowingly to receive or conceal 
such property~ If the value of the property does not exceed $100, the 
offense is a misdemeanor, punishable by incarceration not to exceed 
one year. If the value of the property is in excess of $100, the penalty 
is imprisonment for up to ten years.2 

(iii) 18 U.S.C. 642. This enactment covers the theft of items that 
can be used for counterfeiting. It prohibits wrongfully taking either 
tools or materials used in the making of notes, certificates, stamps, or 
currency of the United States, for tne purpose of counterfeiting. The 
offender is subject to imprisonment for not more than ten years. 

(iv) 18 U.S.C. 657. This is the basic banlring institution embezzle
ment statute. It makes it a crime for an officer, agent, or employee 
to take funds belonging to a lendiI'\g', credit, or insurance institution 
of the United States, or any private lending, credit. or insurance in
stitution which is authorized lmder the laws of the United States or 
the accounts of which are insu,red bv an agency of the United States. 
If the value of the property taken 'is less than $100, the offense is a 
misdemeanor punishable by imprisonment for not more than one year. 

"In a seminal opinion dealing" with scienter In criminal statutes the Supreme Court held 
that intent to steal or convPrt the property (l.e .. belief that It belon~ed to annther and was 
not abaniloneil) Is an essential element under this statute. See Morissette '1". Unit eO. States, 
342 U.S .. 246 (1952). 
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If the value of the property taken exceeds $100, the offense is a felony 
punishable by up to fiye years in prison. ' 

(v) 18 U.S.C. 685. This law differs from section 657 not in thrust 
but in scope. It makes it a crime to take any property which has been 
mortgaged or pledged to a farm credit agency of the United States 
Government, or to a production credit association or a bank for co
operatives. Violation carries a penalty of imprisonment for not more 
than five years. 

(vi) 18 U.S.C. 1702, 1704:, 1706-1110, and 1721. These statutes all 
deal with theft of the mails. Section 1702 makes it a crime to take or 
open any correspondence In the custody of the Post Office before its 
delivery to the named addressee. with the purpose of obstructing cor
respondence or to invade the privacy of another. The penalty is im
prisonment for not more than five years. 

(vii) Section 1704 makes it. a crime to take or deliver a key which is 
designed to fit any lock llsed by the Post. Office Department or Postal 
Service to secure mail. The offense is punishable. by imprisonment for 
not more than ten yeal'S. 

(viii) Section 1706 makes it a crime to damage a mail bag' with 
intent to steal mail contained therein. An offender is subject to im-
prisonment for not more than three years. . 

(ix) Section 1701 makes it a crime to take any property which is 
used by the Postal Service. If the property has a value of less than 
$100, the offense is punishable by iml,)risonment for not more than 
one year. Otherwise, the offense is a fel(},\y punishable by imprison-
ment not to exceed three years. ' 

(x) Section 1708 makes it an offE'nse to mke any letter, post card. 
or packa~e from the mails, or knowinp:ly. to receive such stolen prop
erty. The penalty is imprisonment for not more than five .vears. 

(xi) Section 1'709 makes it a crime for any officer or employee of the 
PostaJ Service to take any mail entrusted to his possession. An offense 

. is punishable by imprisonment for not more than five years. 
(xii) Section 1110 punishes by up to one year in 'prison any offi~er 

or E'mployee of the PostaJ Service who tal.es newspapers from 'the 
mails. 

(xiii) Section 1721 makes it a crime for an officer or employee OT 
tl,e Postal Service to sell or pledge postagEI stamps entrusted to his 
rare, except as !"uthorized by law or departmental rep;ulations. Un· 
lawful condnct mcludes the use of stamps to pay a debt or to purchase 
merchandise. and sale of sta.mps at a higher or lower price or at an 
unauthorized location. The penalty is imprisonment for not ,nore than 
one year. 

(xiv) 18 U.S.C. 1851-1854. These laws deal with theft of certain 
natural resources found on United BtatE's property. Brction 1801 makes 
it a crime to mine. or remove coal from lands of the United States with 
wrongful intent to appropriate. Punishment is fixed at imprisonment 
for not more than one year. 

(xv) Section 1852 makes it a crime to cut, remove. or wantonly de
stroy any timber growinp: on public lands of the United States, or 
knowingly to transport any timber so cut. The section does not pre
,Tent a miner or farmer from clearing land or using' timber to make 
necessary improvements. Violations are punishable by imprisonment 
for not more than one year. 
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(xvi) Section 1853 makes it a crime unlawfully to cut or wantonly 
destroy any tree growing on any land of the United States or upon an 
Indian reservation. A violation is punishable by imprisonment for not 
more than one year. ~. 

(xvii) Section 1854 prohibits both cutti~g. or b,?xing any tree .on 
United States land for the purpose of obtammg pItch or turpentmB 
and receiving such substances with the knowledge that they have been 
unlawfully obtained. An offense is punishable by imprisonment for not 
more than one year. 

(xviii) 18 US.C. 2071. This statute covers the concealment, removal, 
or mutilation of any rp,cords or documents filed with any judicial or 
public officer of the United States. Subsection (a) makes it a crime 
for anyone to engage in such conduct, while subsection (b) specifically 
punishes persons having custody of such papers who engage in the 
proscribed conduct. The penalty is imprisonment for not more than 
three years, plus possible forfeiture of office and disqualification from 
holding future office if thE.' offense is under subsection (b). 

(xix) 18 U.S.C. 2233. This enactment makes it a crime for anyone 
forcibly to rescue any property seized by an officer of the United States 
pursuant to any revenue law, or by a search and seizure. An offender 
is subject to imprisonment not to exceed three years. 

(xx) 18 US.C. 2197. This law imposes a penalty of not more than 
five years' imprisonment upon whoever steals or knowingly possesses 
a license, certificate, or document issued to vessels, officers, or seamen 
by the United States. 

B. Statutes cOVeril1(! embezzlement or misapplication of money 
maned by, or under the care, custody, or control of the United States 

Nineteen stntutes deal with the embezzlement or misapplication of 
money owned by or under the control of the United States. By and 
large, the statutes differ only with respect to the office of the actor or 
the type of money embezzled or misapplied. 

(i) 18 US.C. 153. This statute makes it a crime punishable by np to 
five years' imprisonment for a trustee, receiver or officer, inter alia, to 
embezzle any property belonging to the estate of a bankrupt. 

(ii) 18 U.S.C. 332. This law makes it a crime for any officer or em
ployee to debase United States coinage, to alter an official scale, or to 
embezzle metals used for coinage or coins. The section prescribes a pen
alty of imprisonment for not more than ten years. . 

(iii) 18 US.C. 641. This statute imposes a maximum penalty of ten 
years' imprisonment for, inter alia, embezzlement of any record, money 
or thing of value of the United States. If the value of the property is 
less than $100, the offense is a misdemeanor punishable by imprison
ment for not more than one year. 

(iv) 18 U.S.C. 643. This enactment provides that any officer, agent, 
or employee of the United States who receives public money, which he 
is not entitled to retain as salary, is guilty of embezzlement if he fails 
to render an account for it. The maximum penalty, if the value of the 
money does not exceed $100, is imprisonment for not more than one 
year. Otherwise, the penalty is up to ten years in prison. 

(v) 18 US.C. 644. This enactment makes it a crime for a bank offi
cial to receive an unauthorized deposit of public money', or to use 
public deposits for a purpose not prescribed by law. Such embezzle-
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ment is punishable by not more than ten years in 'prison.' unless the 
value of the money embezzled does not. exced $100, III WhICh case the 
offense is a misdemeanor punishable by up to one year's imprisonment. 

(vi) 18 U.S.C. 645. This statute provides that any officer or em
ployee of a United States court who unlaw£--.llly retains any money 
coming into his possession by virtue of hia office IS guilty of embezzle
ment. The penalty· is not more than ten years in prison, unless the 
amount taken is less than $100, in which case the offense is punishable 
by imprisonment for up to one year. 

(vii) 18 U.S.C. 646. This statute provides that a court officer who 
fails to deposit promptly any money belonging to the registry of the 
court is guilty of embezzlement. An offendel' is subject to imprison
ment for not more than ten years, unless the amount taken is less 
than $100, in which event the offense is a misdemeanor punishable 
by imprisonment for up to one year. 

(viii) 18 U.S.C. 641. This section makes anyone receiving a loan 
from a court officer liable for embezzlement If that person knows 
that the money involved belongs to the registry of the court. The.actor 
is subject to the same penalties as the offending court officer under sec
tion 646. 

(ix) 18 U.S.C. 648. This statute makes it a crime for a person to mis
use public funds over which he was given custody by an Act of Con
gress. An offender is liable to imprisonment for not more than ten 
years unless the amount of money taken is less than $100, in which 
case, the penalty is imprisonment for up to one year. 

(x) 18 U.S.C. 649 (a). This law provides that anyone having funds of 
the United States under his control is guilty of embezzlement if he fails 
to deposit them as required. The maximum sentence is imprisonment 
for not more than ten years. If the amount taken is less than $100, the 
offense is a misdemeanor punishable by imprisonment for not more 
than one year. Section 649 (b) provides that this section as well as sec
tions 643 and 653 apply whether the person is charged as a receiver 
or depositary of public money. . 

(xi) 18 U.S.C. 650. This statute provides that any public depositary 
who fails to keep all moneys safely deposited is guilty of embezzlement. 
An offender is subject to imprisonment for not more than ten years 
unless the amount of money is less than $100, in which event the offense 
is punishable by imprisonment not to exceed one year. 

(xii) 18 U.S.C. 651. This enactment provides that it is a crime for a 
disbursing officer to certify falsely to the Genem1 Accounting Office 
the full payment of a creditor of the United States. A violator islinble 
to imprisonment for not more than two years, unless the amount with
held is less than $100, in which case the offense is a misdemeanor punish
able by not more than one year's imprisonment. 

(xiii) 18 U.S.C. 652. This statute prohibits any disbnrsing officer who 
is required to pay any clerk or employee of the United States pursuant. 
to a Congressional appropriation from paying less than required in lieu 
of the la wfnl amount. A violator may be Imprisoned for not more than 
two years, unless the amount withheld is less than $100, in which case 
the offense is a misdemeanor punishable by imprisonment for not more 
t hun one year. . 

(xiv) 18 U.S.C. 653. This law provides that any disbursing officer 
who misuses funds entrusted to him is guilty of embezzlement. A viola-

~-----------------------------------------------------. ---
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tor is subject to imprisonment not to exceed ten years, unless the amount 
embezzled is less than $100, in which event the penalty is not more than 
one year in prison. . . 

(xv) .18 U.S.C. 654. This statute punishes any officer or employee of 
the Umted States who wrongfully converts the property of another to 
his own use by virtue of his office (either in its execution or under color 
of authority). The penalty is identical to that under section 653. 

(xvi) 18 U.S.C. 663. This statute penalizcs by up to five years in 
prison whoever solicits money or property for the use of the United 
States, and converts such gift to another purpose, or who converts 
property which has come into the possession of the United States as a 
gift. 

(xvii) 18 U.S.C. 1023. This statute makes it a crime for a person, 
having possession of money or property to be used in the military or 
naval service, with an intent to defraud, to deliver to an authorized 
receiver less than that for which he took a receipt. A violator may be 
imprisoned for up to ten years. 

(xviii) 18 U.S.C. 1421. This law makes it a crime for any court officer 
authorized to receive money in proceedings relating to citizenship, 
naturalization, or registration of aliens, to "wilfully neglect" to 
itccount for or pay over any balance of such moneys to the United States 
within thirty days after coming due. The penalty is imprisonment for 
not more than five years. ' 

(xix) 18 U.S.C. i 711. This enactment prohibits the misappropriation 
of postal funds by an officer or employee of the Postal Service, either 
by an appropriation of money or property which comes into his hands 
(whether or not it belongs to the United States), or by failing to make 
required deposits of government funds in a designated depository. An 
offender is liable to imprisonment for not more than ten years, unless 
t,he value of the property embezzled is less than $100, in which case 
the offense is punishable by imprisonment for up to one year. 

O. Stat~ttes covering obtaining property from the United States by 
fraudulent methods 

Included here are a series of laws covering obtaining property by 
false statements, a series of laws covering obtaining property by im
personation, and a gronp of statutes covering other divergent fraudu
lent activities engaged in for the pmpose of obtaining property. 

(i) False Statements. 
18 U.S.C. 286. This law forbids conspiracies to defraud the United 

States by "obtaining or aiding to obtain the payment or allowance of 
any false, fictitious or fraudulent claim." The maximum punishment is 
imprisonment for ten years . 

. 18 U.S C. 287. This enactment punishes by up to five years' im
prisonment !).llyone who knowingly presents a false claim to an officer 
of the United States for payment. 

18 U.S.C. 288. This statute makes it a crime knowingly to present 
any false claim for postal losses for payment; to support any postal 
claim with false statements, certificates, or affidavits; or to conceal 
any material fact in respect to snch a claim. The penalty is a fine not 
to exceed $500 or imprisonment for not more than one year, or both, 
but if the amount of the false claim is less than $100, only the fine may 
be imposed. 

92-919 0- 77 - pt. 1 - 42 
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18 U.S.C. 289. This law makes it a crime knowingly and willfully 
to submit any false statement or writing concerning a claim for a pen
sion within the jurisdiction of the Ailininistrator of Vetero,ns' Af
fairs. Lt is also a crime for a person to certify falsely that the writing 
was sworn to and witnessed before him. Violation carries a penalty 
of imprisonment of not more than five years .. 

18 U.S.C. 550. This statute makes it a.crime, punishable by a prison 
term of up to two years, to file a false or fraudulent entry or claim
for the payment of a refund of duties on the exportation of merchan
dise. 

18 U.S.C. 1002. This enactment makes it a felony to possess, with 
intent to defraud the United States, any false document for the pur
pose of enabling another to obtain money from the United States. 
The penalty is up to five years' imprisonment. 

18 U.S.O. 1003. This law makes it a crime for a person know
ingly and fraudulently to make a demand for .any public stocks of 
the United States, or to have any pension, wage, or other debt paid 
by virtue of a false instrument. An offender is liable to imprison
me:nt for not more than five years unless the sum or value obta.ined is 
less than $100, in which event the offense is a misdemeanor punish
able by imprisonment for not more than one year. 

18 U.S.C. 1006. This statute prohibits anyone connected with cer
tain enumerated Federal credit institutions from making false state
ments, with intent to defraud the United States. It also makes crimi
nal the receiving of property from such institution with intent to 
defraud the United States. The penalty is imprisonment for up to 
five years. 

18 U.S.C. 1007. This enactment makes it a crime for anyone either 
knowingly to make a false statement to secure payment of a claim 
by the Federal Deposit Insurance Corporation, or willfully to over
value a security so insured. An offender is subject to imprisonment 
for not more than two years. . 

18 U.S.C. 1012. This law punishes whoever, inter alia, with intent 
to defraud the Department of Housing and Urban Development, 
recehres any compensation or reward. The penalty is imprisonment 
for not more than one year. . 

18 U.S.C. 1712. This statute makes it a crime for an officer or 
employee of the Postal Service to make false returns to an officer of the 
United States for the purpose of increasing his compensation. It is 
also a crime for an officer or employee of the Postal Service to in.~ 
duce others to deposit mail at the office where he is employed for 
the purpose of increasing his compensation.Violations are 'punish
able by imprisonment for not more than two years. 

18 U.S.C. 1722. This law punishes by a fine of up to $500 who
ever submits false evidence to the Postal Service in an effort to se
cure second -class mail rates. 

18 U.S.C. 1919. This enactment punishes whoever makes a false 
statement to obtain unemployment compensation for Federal Serv
ice under chapter 85 of title 5, United States Code. A violation is 
subject to imprisonment fo~ not more than one year. 

18 U.S.C. 1920. This law proscribes the making of a false state
ment for the purpose of obtaining Federal employees' compensation 
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for partial disability, authorized by 5 U.S.C. 8106. An offender is 
subject to imprisonment for not more than one year. 

1:8 U.S.C. 20'73. This statute makes it a crime for officers, clerks, 
agents, and employees of the United States to make a false entry in 
any record relating to their duties, with intent to defraud. It is also 
a crime for any person who is charged with the duty of receiving, 
holding, or paying moneys or securities for the United States to make 
false reports. Both acts are punishable by imprisonment not to exceed 
ten years. 

(ii) Impe'J's(Yf//,J,tion 
18 U.S.C. 912. This statute makes it a crime, inte'J' aZi{r" for a person 

pretending to be an officer or employee of the United States to demand 
or ohtain al}.ything of value.~The punishment is up to three years' 
imprisonment. 

18 U.S.C. 915. This law provides that whoever falsely personates 
an official of a foreign government,with intent to defraud the United 
States by obtaining any thing of value, shall be liable to imprison
ment for not more than ten years.3 

18 U.S.C. 663. This enactment punishes by up to five years in prison 
anyone who solicits money or property for the use of the United States. 
and converts such gifts to another purpose. 

(iii) Othe'J' F'J'auds 
18 U.S.C. 1'719. This provision makes it a misdemeanor punishable 

by a fine of not more than $300 for anyone to make use of a franking 
privilpge for private purposes. 

18 U.S.C. 1'720. This law makes it a crime for anyone to lIse a 
canceled postage stamp as payment of postage, or to remove the can
celing marks from a postage stamp. A violator is subject to imprison
ment for not more than one year. However. if the offender is em
ployed by the Postal Service, he may be imprisoned for not more 
than three years. 

18 U.S.C. 1'723. This statute makes it a crime for anyone to en
close higher class mail in lower class matter in order to obtain lower 
postal rates. The penalty is a fine of up to $100. 

18 U.S.C. 1921. This enactment makes it a crime to receive Feel
eral employees' compensation, pursuant to 5 U.S.C. 8107-8113 and 
8133, after a marriage of the employee or a dependent, which would 
net to reduce or terminate compensation. An offense is punishable 
by imprisonment for not more than one year. 

18 U.S.C. 1923. This provision penalizes by up to one year in 
prison whoever receives payments fraudulently for missing person~ 
pursuant to the provisions of 5 U.S.C. 5561-5568, or chapter 10 of 
title 3'7, United States Code. . . 

D. Statutes oovering misufJe of offiaiaZ position to obtain propert?J 
(i) 18 U.S.C. 912. This statute, 'as discussed in connection with the 

immediately preceding category of offenses, prohibits any person from 
impersonatrng an officer or employee of the United States to demand 
or obtain anything of value.4 The penalty is up to three years in 
prison. 

a See tlw tllscllssion of 18 U,S,C, 912 and 915 in connection with seciton 130:! (ImperRon-
ating an Official). . 

• But ReI' U1Iited States v, Grewe, 242 F, Supp, 826 (W,D. Mo, 19(5) ; Unite(l Stntc8 Y. 
York, 202 F, Supp, 275 (E,D. Va, 19(2), . 
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(ii) 18 U.S.C. 914. This law p'unishes whoever falsely personates u 
creditor of the United States, in order to transfer public stock or re
ceive payment for a debt due. The penalty is imprisonment for not 
more than five years. 

(iii) 18 U.S.C. 1422. This enactment n:akes it a crime to demand 
lInauthorized fees or moneys in proceedings related to citizenship, 
naturalization, or registration of aliens. A violation is punishable by 
imprisonment not to exceed one year. 

(iv) 18 U.S.C. 1901. This provision makes it illegal for any officer 
of the United States charged with the collection 01' disbursement of 
revenues to carryon a business in the funds or property of the United 
States. An offender may be imprisoned for not more than one year and 
shall forfeit his office and be barrbd from holding a future office. 

(v) 18 U.S.C. 1916. This law provides that an Executive depart
ment employee may be employed only for services actually rendered 
for the purposes of the appropriation from which he is paid. A viola
tion is punishable by imprisonment for not more than one year. 

(vi) 22 U.S.C. li7'9. This statute states that a consular officer who 
accepts an appointment to 'an office of trnst, following the death of an 
American citizen in a foreign country, and who fails to account prop
erly for any property received in that capadty, is guilty of embezzle
ment and is snbject to a penalty of up to five years' imp1'isonment. 

(vii) 22 U.S.C. 1198. This enactment makes it a crime for a consular 
officer who has received custodY' of the property of a United States 
citizen to fail to account properly for and return such property. The 
penalty is a prison term not to exceed five years. 

(viii) 26 U.S.C.1214. This statute makes it a crime, inter alia, for an 
officer or employee of the United States, acting in connection wit 11 any 
revenue law of the United States, to conspire to defraud the United 
States. The punishment consists o£ imprisonment for a term o£ up to 
five years, as well as dismissal from office or employment. 

E. Statutes oovering thefts affeoting interstate oommeroe 
(i) 18 U.SiC. 659. This Jaw makes it a crime, inter alia, for anyone 

to steal any goods, baggage, express, or freight moving in or which 
constitutes a shipment in interstate or foreign commerce, or.to steal 
from or defraud a passenger who is on a carriage moving in interstate 
commerce; The section also penalizes the ,receipt of any property so 
obtained. The maximum penalty is imprisonment for not more than 
. ten years, unless the value of the property is less than $100, in which 
case the offense is a misdemeanor pLmishable by imprisonment for up 
to one year. 

(ii) 18 U.S.C. 660. This provision prohibits an officer or manager 
of a common carrier, or an employee riding on a carrier moving in 
interstate commerce, from taking any of the moneys, secnrities, or 
property of such firm which are derived from or used in commerce. 
An offender is subject to imprisonment for not 'more than ten years. 

(iii) 18 U.S.C. 2312. This statute, the so-called Dyer Act, makes 
it a crime, punishable by up to five years' imprisonment, to transport. 
in interstate or foreign commerce a inotor vehicle ol'aircraft known to 
have bCE'n stolen.5 

r. Sec also 18 u.s,a. 2316, a comparable offense covering cattle. The word "stolen" lJa~ 
been given' an" expansive interpretation embracing nIl typ~s of felonious taldngs (not 
merely common law larceny) involving an intent to ollprive the owner of rights and 
benefits, See Unitccl Statcs y, Turlcy, 352 U.S, 407 (1957). 
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(iv) 18 U.S.C. 2314. This enactment makes it a crime to transport 
in interstate or foreign commerce any goods, security, or money having 
a value of $5,000 or more, which was obtained by theft or fraud. The 
section also makes it a crime to utilize interstate or foreign commerce 
in any manner to effectuate 'a scheme to defraud. a A violation is pun~ 
ishable by imprisonment for not more than ten years. 

(v) 7 U.S.O. 13(a). This section, a part of the Oommodity Ex
change Act, makes it an offense punishable by a term of imprisonment 
of up to five years for 'any futures commission merchant, or his agent 
or emplovee, to steal 'any money, securities, or property having a value 
in excess" of $100, which has been received to secure the trades or con
tracts of any customer; or accruing therefrom. 

(vi) 7 U.S.O. 270. This statute, part of the United States Ware
house Act, makes it a crime for a person to convert to his own use 
agricultural product.s stored in a licensed warehouse. The penalty is a 
prison term of up to ten years. . 

(vii) 15 U.S.O. 78:ijj( c). This provision, part of the Securities In
vestor Protection Act of 1970, makes it a crime punishable by impris
onment for up to five years for anyone to steal, convert or embezzle 
any of the assets oT the Securities Investor Protection Oorporation. 

(viii) 15 U.S.O. 80a-36. This law, partofthe Investment Oompany 
Act of 1940, provides that anyone who steals Or embezzles any money, 

Recnrities, or assets of a registered investment company shall be sub
ject to the penalties contained in 15 U.S.O. 80a-48, i.e., imprisonment 
for up to two years. 

F. Statute8 covering theft 'within the special juri8diction of the 
United States . 

(i) 18 U.S.O. 661. This statute makes any theft of property within 
th.e special maritime and territorial jurisdiction of the United'States a. 
~rl1ne. If the value of tlle property exceeds $100, the offense is pun
Ishable by imprisonment for llOt more than five years; in all other 
cases, by imprisonment for not more than one year. 

(ii) 18 U.S.O. 1025. This law mnkes it a crime for anyone to obtain 
anything of vn]ue from a person by means of fraud or false pretenses, 
t~pon any waters within the specinl maritime 'and territorial jurisdic
tion of the United States. An offender is subject to imprisonment for 
five years, unless the value of the property does not exceed $100, in 
whicJ: eye!1t the offense is a misdemeanor punishable by up to one 
yel).,l' III prIson. 

(iii) 18 U.S.O. 2271. This enactment makes ita crime to conspire to 
destroy any vessel on the high seas or wit11in the United States in 
order to colled insu.ranc~ proceeds on the vessel or on goods on board. 
An ?ffendcr may be Impnsonecl for not more than ten years . 
. (IY) 1~ U.S.O. 2272. This statnte imposes a maximum penalty of 

life 1111pnsonment for an owner of a vessel who causes its clestruction 
with the purpose of collecting insurance proceeds upon the high seas 
or within the special maritime juriscliction of the United States . 
. G; St~tute8 covering theft and embezzlement from named financial 
1718t'ltutW11.8 

Five statutes cover, with some over1a.p, theft [md embezzlement from 
financial institutions. 

• ThIs aspect or the stlltute Is cnrrled torward In section 1734. 
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(i) 18 U.S.C. 655. This provision makes it a crime for a bank 
examiner to take or conceal unlawfully any property of value in the 
possession of a bank which is a member of the Federal Reserve System 
or is insured by the Federal Deposit Insurance Corporation. This 
section does not apply to private examiners employed by a clearing
house association or bank. A violator is subject to imprisonment 
for not more than five years, unless the amount taken is less than 
$100, in which case the offense is a misdemeanor punishable by 
imprisonment of not more than one year. In either case, the offender is 
disqualified from serving again as a bank examiner. 

(ii). 18 U.S.C. 656. This statute makes it a crime for any officer 
or employee of the Federal Reserve Bank, a member bank, D. national 
bank, or an insured bank, to steal, embezzle, or misll.pply bank funds. 
An offender may be punished by imprisonment for not more than five 
years, unless the value of the property taken is less than $100, in which 
event the offense is punishable by imprisonment for not more than one 
year. 

(iii) 18 U.S.C. 1006. This law provides, inter alia, that anyone 
connected with various credit institutions acting under the authority 
of the United States who, with intent to defraud such institution. 
receives any property thereof, is guilty of a crime. The penalty is 
imprisonment for up to five years. 

(iv) 18 U.S.C. 2113(b). This section punishes by up to ten years 
in prison whoever takes and carries away with intent to steal or 
purloin, any money Ol' property in excess'of $100 belonging to, or in 
the care, custody, control, management or possession of any Federally 
insured bank, credit union, or savings and loan association. If the 
:>roperty is worth less than $100, the offense is a misdemeanor punish
able by up to one year in prison. Section 2113 (a) punishes the receipt, 
concealment, or possession of any property known to have been taken 
in violation of subsection (b). The penalty is the same as that pro vided 
for the taker. 

H Statute8 oovering theft f1'om designated Federal program8. or 
from Federally reguZated institutions or organizations other than 
finanoiaZ in8titutions 

There are a number of present statutes that are. keyed to specifically 
rlesignated Federal programs. Some of these provisions deal with 
Federal agencies involved in administering Federal programs 01' with 
corporations subject to Federal regulation and, accordingly, can witl] 
equal logic be placed in categories (A) or (B), 8U1J1'a. 

(i) 18 U.S.C. 153. This enactment, considered also in connection 
wit.h the category (B), supra, makes it a crime, inter alia, f(lt, !l. trustee. 
receiver, or officer of the court to embezzle any property of the estate 
of !l. bankrupt which has come into his charge. An offender may be 
imprisoned for up to five years. . 

(ii) 18 U.S.C. 657. This statute makes it a crime for an officer, agent, 
or employee of any lending, credit, 01' illsnranee institution (including 
H.U.D.) which is authorized or acting undel.' the laws of the United 
States, to embezzle or misapply funds or property of the institution. 
All offender is subject. to imprisonment for not more than five years, 
unless the value of the property is less than $100, in which case the 
off~nse is a misdemeanor punishable by imprisonment for not more 
than one year.' . 

7 See nlso 42 U.S.C. 3531 at seq. 
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(iii) 18 U.S.O. 664. This law makes it a crime for anyone to steal 
or embezzle any funds of an employee welfare or benefit plan estab
lished pursuant to the provisions of Title I of the Employee Retire
ment Income. Security Act of 1974 (29 U.S.O.I001 et seq.). The 
penaIty is up to five years' imprisonment. 

(iv) 29 U.S.O. WI (c). This sention, part of the Labor-Management 
Reporting and Disclosure Act of 1959, provides that anyone who 
embezzles or unlawfully takes the property of a labor organization 
of which he is an officer or employee shall be imprisoned not longer 
than five years. • 

(v) 18 U.S.C. 874. This statute 'llakes it a crime for anyono to 
induce a person employed on a public building or work project, or 
a Federally financed project, by means of force, intimidation, or 
threats of dismissal from employment, to give up part of his compen
sation. An offender is liable to imprisonment for not more than five 
years. . 

(vi) 18 U.S.O. 1010. This enactment makes it a crime ;for anyone 
to maIm false statements, pass false instruments, or willfully overvalue 
any security for the purpose of obtaining a loan to be used in n 
Department of Housing and Urban Development or Federal Housing 
Administration transaction. A violator is subject to imprisonment 
for not more than two years. 

(vii) 18 U.S.O. 1163. This statute makes it 11, crime to take any 
property belonging to or entrusted to the care of an Indian tribal 
organization, or to knowingly receive property stolen from such an 
organization. The penalty is imprisonment for np to five years, unless 
the property has a value less than $100, in which case the offense is a 
misdemeanor pllnishnble by imprisonment for not more than one year. 

(viii) 7 U.S.O. 2023. This statute, part of the Food Stamp Act of 
1964, makes it a crime to acquire, possess, or use coupons or authoriza
tion to purchase cards in violation of law. The penalty is a prison term 
of up to five years, unless the value of the property in question is under 
$100, in which event the penalty is imprisonment for up to one year. 

(ix) 15 U.S.O. 645 (b). This la'w, part of the Small Business Invest
ment Act of 1958, provides that any person connected in any capacity 
with the Small Business Administration who embezzles or misapplies 
funds or property, makes false entries with intent to defraud, or who 
fraudulently profits through an SoB.A. transaction, shall be liable to 
iYr!P1'isonment for not more than five yeats. Section 645 (c) makes it a 
crIme for anyone to take or conceal property mortgaged or pledged to 
the S.B.A. An offender may be imprisoned for up to five years, unles~ 
the value of the propert.y taken is less than $100 in which case the 
offense is pnnishahle by imprisonment for not more than one year. 

(x) 15 U.S.O. 114m(b). This enactment, part of the Commodity 
Credit Oorporation Chftrter Act, provides that anyone connected in 
any capacity with the Oorporation who steals or embezzles any assets 
pither owned by or pledged to the Oorporation shall be imprisoned 
not more t]lan five years. Section 114m (c) provides that anyone who 
steals any property owned or held by, or mortgaged or pledged to, the 
Oorporation is subject to a similar pe·nalty, unless the value of the prop
erty is $500 or Jess in which case tlle penalty is up to one year in prison. 

(xi) 16 U.S.C. 831t(a). This statute, part of the Tennessee Valley 
Authority Act of 1933, provides that the general penal laws of the 
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United States relating to larceny, embezzlement, or conversion of the 
property of the United States apply to the property of the Tennessee 
Valley Authority.s 

(xii) 33 U.S.C. 990. This statute, part of the Saint Lawrence Sea
way Development Corporation Act, provides that all general penal 
laws of the United States relating to larceny, embezzlement, or con
version of public monevs or property of t.he United States apply to 
the moneys and property of the Corporation .. Likewise the crimes de
scribed in 16 U.S.C. 83lt (b) and (c) are dupli.cated in 33 U.S.C. 
990 (b) and (c). 

(xiii) 38 U.S.C. 3501. This law makes it a crime for anyone having 
custody in a fiduciary capacity of money paid under any of the laws 
administered by the Veterans' Administration for the benefit of any 
minor, incompetent, or other beneficiary, to embezzle or oth\~rwise 
~isaJ?propriate such money. The penalty is up to five years' 
ImprISOnment. 

(xiv) .38 U.S.C. 3502. This enactment provides that anyone who 
fraudulently accepts payment of monetary benefits under any of the 
laws administered by the Veterans' Administration after his right to 
receive payments has ceased, or anyone who obtu.ins or receives such 
money without being entitled to it, with an intent to defraud the 
United States, shnll be imprisoned not more than one year. 

(xv) 42 U.S.C. 408(e). This statute, part of the Social Security 
Aniendments of 1960, provides that anyone who applies for and re
ceives payments for the use and benefit of another and converts such 
payments to any other use shall be imprisoned not.more than one year. 

(xvi) 42 U.S.C. 2703. This provision, part of the Economic Oppor
tunity Act of 1964:, makes it a crime for anyone connected with an 
agency receiving financial assistance under the Act to steal, embezzle, 
or misapply any funds which are.the subject of a grant or contract 
of assistance. The penalty is imprisonment for up to two years, unless 
the value of the. property does not exceed $100, in which case the pen
alty is up to one year in prison. 

(xvii) 42 U.S.C. 3220(b). This law, part of the Public Works and 
Economic Development Act of 1965, provides that anyone cOlllected 
with the administration of the Act who steals or embezzles :funds shall 
be imprisoned not more than five years. 

(xviii) 42 U.S.C. 3791, part of the Omnibus Crime Control and Safe 
Streets Act of 1968, punishes whoever embezzles, steals, or fraudu
lently obtains any funds or property which are the subject of a grant 
under the Act, whether received directly Or indirectly from the Law 
gnforcement Assistance Administration. The penalty is imprisonment 
for not more than five years. 

(xix) 25 U.S.C. 450d, part of the Indian SeH-Determination and 
Education Assistance Act penalizes whoever, being an officer, director, 
agent, or employee of, or connected in ~lY capacity with, any recipient 
of a contract, subcontract, grant, or suogrant pursuant to that Act or 
the Act of April 16, 1934, as amended (25 U.S.C. 452 et seq.), em
uezzles, willfully misapplies, steals, or obtains by fraud any of the 
money, funds, assets, or property which are the subjee\ of such a grant, 

• In' addition subsections (b) and (c) of section S3lt make It a crime, punishable by n 
priSon term of up to five years, for anyone to make a false entry or report with Intent to 
defraud the Tennessee VaHey Authority Corporation, or to conspIre or collude with Intent 
to defraud the Corporation. 
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sllbgrant, contract, or subcontract. The penalty is up to two years in 
prison, unless the value of the property is $100 or less, in which case 
the maximum penalty is one year in prison. 

I. l}Iiscellaneous Statutes 
26 U.S.C. 9012(c), part of the Presidential Election Campaign 

Fund Act, as amended, punishes by up to five years in prison whoever 
receives any payment under section 9006 (i.e., payments from. the 
Presidential Election Campaign Fund to eligible candidates D of a 
political party), or to whom any portion of any payment ~eceived 
under such section is transferred, and who knowingly and willfully 
uses or authorizes the use of such payment or such portion for any 
purpose other than to defray the qualified campaign expenses as to 
which such payment was made, or to repay loans the proceeds of which 
were used, or otherwise to restore funds that were used, to defray such 
expenses. 

26 U.S.C. 903(a), part of the Presidential Primary Matching Pay
ment Account Act (Public Law 93-443, October 15, 1974), provides 
that tho Secretary of the Treas11ry shall maintain, in the Presidential 
Election Campaign Fund established by 26 U.S.C. 9006 (a), a separate 
accOlUlt to be known as the Presidential Primary Matching Payment 
Account, and that the Secretary shall deposit into that account, for 
use by the candidate 10 of any political party who is eligible to receive 
payments under 26 U.S.C. 9033, the amount available after the Secre
tary determines that amounts for payments under section 9006(c) and 
U008(b) (3) are available for such payments. 26 U.S.C. 9037(b) pro· 
vides, inter alia, that upon receipt from the Federal Election Commis
mission of a certification from the Commission under section 9036, the 
Secretary or his delegate shall promptly transfer the amount certified 
by t~e Commission from ;the matching payment account to the 
candIdate. 

26 U.S.C. 9042 (b) punishes by up to five years in prison any person 
who receives any payment under section 9037, or to whom any :p'ortion 
of such payment is transferred, and who knowingly and WIllfully 
lIfr>:)s, or authorizes ~he use of, such payment or s~lCh portion for any 
purpose other than (A) to defray qual ified campaIgn expenses, or (B) 
to repay loans the proceeds of which were used, or otherwise to restore 
funds (other than contributions to defray qualified campaign ex
penses which were received and expended) which were used, to defray 
qualified campaign expenses. 
a.The Offense 

Subsection (a) of section 1731 provides that n. person is guilty of 
tlll offense if he obtains or uses the property of another with intent: 
(1) to deprive the other of a right to the property or a benefit of the 
property; or (2) to appropriate the property to his own use or to the 
use of another person. 

For the purpose of analysis, the offense is broken down into its 
several component elements and issues. 

• The terms "eligible cnndldates" Is defined In section 9002 (4) to mean the c'nndldates of 
a political pnrty for President aD!I Vice President of the United States. who have met the 
conditions set forth In section 9003 for eligibility to receive payments under chapter 95 of 
title 26. . 

,oThe term "cnndldnte" Is r1~f1ne(lln 20 U.~.C. 0032(2) to mean nn Individual who seeks 
nomination for election to be President of the United States. 
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A. Obtains or U8es 
The phrase "obtains or uses property" 11 constitutes the prohibited 

conduct. It is intended to bear the major burden now carried by 
concepts such as larceny, embezzlement, stealing, purloining and the 
like. The phrase "obtains or uses" is defined in section 1739 to mean 
"any manner of" : 

(i) taking or exercising control over property; 
(iI) ma1."ing an unauthorized use, disposition, or transfer of 

property; or 
(iii) obtaining property by fra.ud; 

and includes conduct heretofore known as theft, stealing, larceny, 
pUrloining; abstracting, embezzlement, misapplication, misappro
priation, conversion, obtaining money or propeIty by false pre
tense, fraud, deception, and all other conduct similar in nature. 

Within the operative phrase "obtains or uses," all of the major 
forms of acquisitive behavior are meant to be covered,without inquiry 
into essentially irrelevant factors such as whether a capture or aspor
tation has occurred,whether the defendant committed a trespassory 
taking or had custody of the property, and the like.12 The focus is 
shifted awrey from the issue of hQW the defendant obtained'control of 
the property, e.g., by trickery, stealing, embezzlement, or,deception, to 
the issue of whether the defendant had control over the property. This 
is the criminologically significant element,13 As the consultants. to the 
National Commission on theft offenses explained this type of 
approach: 14 

The important inquiry is not the particular legal category 
of the theft with which the offender can be tagged". The 
attempt is to describe comparable and essentially fungible 
conduct and to ,attach a single label,..theft-to the offender" 
who engages .in it. 

In the de£nition of the phrase "obtains or uses," the terms "taking 
or exercising control' over property" are used to connote any" form 
of control over property including -taking control by force and control 
formerly plUlished under ,the heading "con version." 15 The discussion of 
"force" in connection with robbery (section 1721)ancl extortion (sec
tion 1722) shOuld be consulted in considering the term as used here. 
"Taking" control is meant, pl'U!cipally, to include the typical larceny 
situation, whereas "exercising" control is meant to inchide the typical 
embezzlement situation, in which the defendant already has lawful 
control of the property but exceeds his authority in some material way. 

rfhe second description of the phrase "obtains or uses,"viz., "makin~ 
an unauthorized use, disposition, or transfer of property," is intended 
to cover such acts as misapplying, using, concealing, or secreting 
property. Covered by this definition would be such Federal statutes as 

11 The tprm "nronert;v" Is iIt~~G~~p,d infra. 
" See Working Papers, p. 915. The Nntlonal Commission used the phrase "takes or exer

cIses unauthorized control over" to accompllsb ';hls same purpose. See Final Report, ~ 1732. 
The concepts of taking nnd exercIsing contrul are encompassed within the definition of 
"obtains or useR. n 

13 The Nntlnnnl Cnmmt~ston added nn e:<trn element to the IRsm'--whether thnt control 
was authorized. See Working Papers, pp. 914-915. The Committee has Included the concept 
of consent to the defendant's control over prop~rt;v not in the conduct element. viz., ohtaln
Ing !lr using, but In paragraphs (1) and (2) which define the Intent elements of the olrense. 
See '>Lfra. " 

H Working Papers, p. 916, 
10 Rep Mori88ette v. TTniferl .<!tateR. 8t11Jra note 2; United tState8 v. Tijerina, 407 F.2d 349 

(10th Clr.) , cert. denied, 396 U.S. 843, 867 (1969). 

L-___________________________________________________________ . 
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18 U.S.C. 643 which makes it a crime for any Federal employee to 
receive public money which he is not entitled to retain as salary; 18 
U.S.C. 644, which prohibits unauthorized deposits of public money; 
and 18 U.S.C. 650, which punishes one who "fails to keep safely" 
public money entrusted to him.10 In each of these instances, the con
vietion is for "embezzlement." Under this proposed section, the con
viction for such conduct would be for theft provided that the 
misapplication, use, transfer, concealment, disposition, etc., is 
accompanied by the intent "to deprive the other of a right to the 
property or a benefit of the property, ... or to appropriate the property 
to (the defendant's) own use or to the use of another person." 

Finally, the phrase "obtains or uses" is defined in terms of taking 
control of property by fraud. The term "obtaining property by fraud" 
is meant to be broadly construed to rench a wide variety of different 
types of fraudulent acquisition of property, much of which is now 
covered by the existing m:Lil fraud statute, 18 U.S.C. 1341.:17 It is 
intended to cover the situation where the possessor or owner transfers 
control of property to the defendant but such transfer is effected by 
false pretenses, decElption, artifice, etc. . 

Fraud is included within this section because a considerable seg
ment of conduct traditional1y considered ns theft is, in fact, a taking 
perpetrated by means of fraud.18 Thus, this section, insofar as the 
obtaining of property is concerned, incorporates a substantive version 
of that portion of 18 U.S.C. 311 which prohibits conspiracies to 
defraud the United States. This results in more consistent coverage, 
permitting prosecution for the substantive crime of defrauding the 
Unitecl States, which is not covered generally under present law. 
The present offense of conspiracy to defraud the Federal government 
is not, however, limited to obtaining government property or funds, 
but extends also to schemes to interfere with or obstruct government 
functions by "deceit, craft or trickery." 19 Therefore, separate statu
tory coverage is necess8,TY to reach this type of conduct, which is 
outside the realm of traditional concepts of theft. This has been 
accomplished by section 1301 (Obstructing a Government Function 
by Fraud). Furthermore, separate treatment is accorded to schemes 
to defraud by the use of the mail or wire facilities, under proposed 
section 1734, discussed subsequently. 

Under the Committee's approach to fraud, therefortl, every species 
of fraud, whether directed at the Federal government or otherwise, 
receives statutory treatment. Theft of money or property by fraud is 
covered by section 1731. Schemes to defraud by the use of the mails 
or wire facilities (whether or not property is actually obtained) are 
covered under section 1734.20 Interference or obstruction of govern-
ment functions by fraud is dealt with by section 1301. . 

To some extent there is an overlap in the definitioll3 of "obtains or 
uses" in section 1739, particularly between paragraph (a), "taking or 

,. !':pp nlM. P..C: .. 1 R n.s.f'. 1142. fl43. 65fl. 6;;7. 659. 
17 Technical loopholes derived from the common law definition of offenses are meant to 

be .ellmlnated. Thus, for example. the 'Committee illfmds to reverse the result In cases such 
as Ohaplin v. Unite!l Sta.fcn.. 157 F.2d ~97 (D.C. Clr. 1946), holding that false .pretense 
must relate to n post e'l!ent or cl(istlnf! fact, not to a future transaction. 

111 See e.,!?;., 18 U.S.C. 6'50, 231'2. and 2314. 
,. Rep "nnltIlPrRrhm;,lt v. TTnifed ."Itntes. 2fl;; HR. 1R2, lll7 (192·t): United State8 v·. 

Peltz. 4:13 F.2r148 (2d Clr. 1970). cert. (lenled. 401 U.S. 955 (1971 i . 
• 0 'l'bot ~Mtfon nlRO t'nvprR thp ~pcnnrl nnrnc:rnnh of 18 n.s.c. 2:114 whlch mAkes It n 

crime to transport or cause to be transported any person In Interstate or foreign com
merce in connection with a scheme to defraud that person of money or property. 
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exercising control" and paragraph (b) "making an unauthorized use, 
disposition, or transfer of property." The concept of embezzlement, for 
example, is encompassed to a certain extent in. both pnragraphs. Any 
redundancy, however, poses no particular harm. Whether certain 
conduct is J;ilaced in paragraph (a) or (b) is of no consequence 
because in eIther case the conduct will fall within the definition of 
"obtains or uses" which is the conduct element in this, section. 

Because no state of mind is designated in this section with respect 
to tbe conduct, the level of culpability that must be proved is at least 
"knowing," i.e., that the defendant was aware of the nature of his 
actions.21 

B. Property 
The subject matter that must be obtained or used in the proposed 

section is property. The term "property" is defined in section 
111 to mean: anything of value, and includes (a) real property, in
cluding things growing on, affixed to, or found in land; (b) tangible 
or intangible personal property, including rights, privileges, interests, 
or claims; and (c) services. 

"Anything of value," in turn, is defined in section 111 as: any 
direct or indirect gain or advantage, or anything that might'reason
ably be regarded by the beneficia~ J as a direct or indirect gain or 
advantage, including a direct or indirect gain or advantage to any 
other person. 

As is evident, these terms are defined broadly. The purpose of these 
extensive definitions is to make clear that all forms of property are 
to be protected against an unauthorized taking or using. 

By defining property to include real property, the section avoids 
distinctions between what is real pr0perty and what is personal prop
erty-and if characterized as real pi'operty what is movable and \vhat 
is immovable 22_in order to determine whether- an offense has been 
committed under this section. 

Intangible personal property is also meant to be broadly construed. 
It is intended to cover contract rights, including insnrance, guarantees 
and other obligations, privileges, interests, and claims as wen as in
tellectual property. Thus, theft of trade secrets and documents con
taining confidential information would be cuvered under section 1731. 

In prohibiting the theft of documents-and duplicates of docu
ments containing confidential informatjon-this section reflects cur
rent law.23 Where documents constitute the' property "obtained or 

21 See sections 303(b) (1) and 302(b) (1) . 
.. The Nntlonnl Comml~~lon dIRt!n~nIRhed movnhle from Immovable renl property. anply

Ing tbe theft provIsIon 1lnreAtrlctedly to the former. hut. wIth respect to the lntter. only If 
the exercIse of control Involved a transfer 01nn Interest In the property. See Flual Report. 
§ 1741(f). definIng "property;" WorkIng Pnpers. p. 916. The CommIttee bns dp~lded to 
ndopt the New York appronch wblcb does not recognIze nny s1lch dIstinctIon. Where a 
person Intends to deprIve nnotber of bls property. It should not mntter whetber the depriva
tion Involves n trllnsfer of nn Interest. The crImInologically slgnlficnnt element Is the 
Intent to deprIve nnother of property. whether or not It Is nccompllRhed hy a trallsfer or 
purported trnnstel' ot nn Interest. For a dIscussIon ot tbe applicatIon ot tbls section to 
leasehold dIRn/!rpempntR, RPe O. Property o! anotl/er. thIn RP~tlon. infra. 

"" See. e./!., United States v. DiGilio. 53R l1'.2rl 072 Uld ell'. 197fl\ ISllsf-o inhlO' ~onviption 
under 18 U.S.C. 641 for mnklng and sell!n/! unnuthorlzed copIes of FBI files). Ha.n
cook v. Decker, 379 F.2d 552 (5th Clr. 1967): United State8 v. Bottone, -365 F.2d 
389 (2d Cir.). cert. denlpd. 385 U.S. 974 (1966): United States v. Le8ter. 282 F.2i1 
750 1l!r1 Clr. 19110) : United StateRv. Rcagmv68, 205 F.2d 876 (3el Clr. 11H'1Il). WIth resnect 
to government docnments. the tbeft of records from nny court ot the Unlte(lStates or from 
any othpr puhllc officer or government Idmployee Is covered by 18 U.S.C. 2071. The some .re
s1llt Is Intended under' thIs section. 
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used," as that phrase has been defined, the "ideas" contained in the 
documents, radier than the paper on which the ideas are written, es
tablish the value of the stolen property. The Second Circuit in United 
States v. Bottone 24 has held that the copying of documents contain
ing a secret formula and the asportation of the copies violate the 
18 U.S.C. 2314 theft provision even though the originals of the 
documents were r:eturned to their appropriate place. The same result 
is intended under this proposed section. The criminologically sig
nificant element is the theft of the confidential information. The fact 
that the information from the document is copied on other paper is 
of no consequence. An exception to this concept has been included in 
section 1739 ( c) as a bar to prosecution in the case of intangible prop
erty obte ·.ned by non-trespassory means primarily for the purpose of 
disseminating it to. the public, This will be discussed infra, 

An important addition to current law effected by the definition 
of "property" is the coverage of services among the items that can 
be the subject of theft.25 Present Federal criminal law is deficient 
in this respect. Theft of services is not currently covered except in a 
few narrow situations, such as use of the mails without paying proper 
postage.2G In prohibiting the theft of services, proposed section 1731 
follows the lead of most modern reform efforts.27 

O. Property of another 
In order to make out a violation of section 1731, the prosecution 

must prove that the property involved is "of another." That term is 
defined in section 111 to mean: property in which a person or govern
ment has an interest upon which the actor is not privileged to infringe 
without consent, whether or not the actor also has an interest in the 
property. 

This definition is patterned upon the definition proposed by the Na
tional Commission.28 As the consultants to the Commission explained 
the import of the term: 29 . 

This definition is ... intentionally broad, and is designed to 
include diverse kinds of invasions of property interests of 
other people. The operative concept, is an interest which the 
actor is not privileged to infringe without consent. This would 
obviously include an ownership or a possessory interest. It is 
also meant to include situations such as sales tax money col
lected by a merchant and heW for the government (the gov
ernment would have an "interest" which the merchant would 
not be entitled to infringe), income taxes withheld by an em
ployer to be transmitted to the government (again, 'the gov
ernment would have such an "interest") and other similar ar
rangements where property is withheld or transferred under a 
specific reservation that it, or equivalent property out of the 
actor's own funds, will be dealt with in a particular way. 

The definition of "property of another" in section 111 is meant to 
carry the same thrust and breadth. The National Commission included 
in its definition in section 1741 (g) of the Final Report the concept that 
another person's interest in property is subject to infringement by 

2" '~fl1Jra not£' 2R. 
25 The term "services" fR defined In section 111 . 
•• See 18 U.S.C. 1720, 1725 . 
.., See Working Papers, oJ). 937-938 • 
.. See Final Report, § 1741(l!'}, 
.. See Working Papers, p. 917. 



~---------------------------------------------------------------~~--

Section 1731. 658 

theft regardless of the fact that the other person might be precluded 
from civil recovery because the property was used in unlawful trans
action or was subject to forfeiture as contraband. The Committee in
tends the same result, which it deems implicit in its definition of 
"property of another". 

The fact that the property is that "0£ another" is an attendant cir
cumstance. Accordingly, because no culpability level is specified in 
this section, the requisite state -of mind that must be established is, 
at a minimum, "reckless," i.e., that the offender was aware of but 
disregarded the risk that the property was not "his." 30 This is deemed 
an appropriate standard to preserve the general scienter requirements 
of current statutes.31 

The Committee also believes that this culpability level is sufficient 
to deal with situations involving the so-called "claim of right" de
fense.32 The National Commission proposed to define the defense for 
all forms of theft.33 Under. its suggested definition, it would be a 
defense to a :prosecution for theft that the actor "honestly believed that 
he had a claIm to the property or services involved which he was en
titled to assert in the manner which forms the basis for the charge 
against him." Quite simply, the rationale for this position is that if 
the defendant honestly believed that the property was his, it should 
not be theft for him to take it.34 

The Committee believes that the "claim of right" defense is, to a 
satisfactory degree, built. into the culpability requirements of the 
offense. Thus, if the defendant is unaware of the risk that the 
property he obtains is that of another, and believes it is his, he has a de
fense to the~even though his belief was jncorrect-because he lacks 
t~e requisite culpability. He did not oLr.ain the property in reckless 
dlsregard of the fact that it was property of another. On the other 
hand, where the defendant is aware of the substantial risk that the 
property may be that of another (in the sense that the other has an 
interest which the defendant is not privileged to infringe without 
consent) , then he would be guilty of theft if he took the property. The 
Committee believes that the penal sanction should be used to discour
age persons from .employing a seli-help remedy such as taking prop
erty where the defendant believes that the property is his but is aware 
of the substantial risk that it may in fact be property of another. 
Where the defendant has such an awareness, he should use the legal 
process to vindicate his claims. By incorporating the "claim of right" 
defense in the culpability requirements of the offense, the section dis
courages an individual from forsaking legitimate means for contested 
property where he is aware of the risk that he may not be entitled to 
the property 35 but allows a defense where the individual honestly 
believes that he is entitled to the property and is unaware of any 
other's claim to the property. 

Two matters brar on the "property of another" element. The first 
deals with the ordinary credit transaction, i.e., where a seller extends 

no See ~eetlonB 803(b) (2) and 803 (e) (1). 
:It !'lpp JroriRReftp. '1". rrnitl'd FltntpR. Ill/pm note 2. Note thnt It IR not reoulred to Rhow thnt 

the defendant knew whose property an Item or object was. provided he was aware of the 
Rubstantlal risk that it was not his. See United State8 v. SmUT" 489 F.2d 13'30, 1332-1334 
(7tllClr. 1973). cert. denied. 416 U.S. 994 (1974); United State8 v. HOlOell, >427 F.2d 
1017 (9th Clr. 1970) ; see also Barne8 v. United States, 41'2 U.S. 837, 874-848 (1973). 

3!! See Workjn~ PaperR. nn. 941-944 . 
• 3 Sea Flnnl Report. § 1730(1) (n). 
M flee Worl,in~ Pnners. np. 941-942. 
ll5 Thp rlRk mll~t hp "nrh. for rrlmlnal Ilnhllftv hprpllnilpr. that It" r1f"rp!!nrd conRtlhltPiI 

n gross deviation from the standard of care that a reasonable man would have exercIsed In 
the cIrcumstances. See section 302(c) (1). 
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credit to a buyer without retaining an interest in the property sold. 
The Model Penal Code, in an earlier draft, suggested a provision ex
cluding liability where the transaction involved only a "promise or 
other duty to be performed in the future" so as to "avoid putting the 
force of criminal law behind transactions which are in fact credit 
transactions." 36 The concern, as the National Commission pointed out, 
is with the housewife buying a refrigerator OIl credit and subsequently 
failing or being unable to pay for the refrigerator. There is no in
tention to punish the housewife for theft.31 

A provision like the one suggested by the Model Penal Code is 
not necessary to evince this intention for two reasons. First, it must 
be rememberecL that an intent to deprive another of his property or to 
"appropriate" the property is an important ingredient of any theft 
charge. The offense is not simply a failure to pay but a deliberate 
attempt to deprive the seller of his interest in the property. This 
analysis, however, need not even be, reached because of the second 
reason which is more fundamental: there is no interest of another that 
is infringed. In the definition of property of another, the operative 
concept is an interest which the actor is not privileged to infringe 
without consent. In the ordinary debt situation, the seller does not 
have an interest that can be infringed. The same is true where there 
is a security agreement, i.e., a seller retains a security i,nterest in the 
property sold. In such a case the debtor's failure'to pay still does not 
deprive the security holder of the security interest in the property. 
The security holder has an interest in his debt being paid and hence 
may sue the debtor for that purpose (jncluding a suit to reclaim the 
secured property), but the mere failure to pay pursuant to the terms 
of the contract cloes not jnfringe the security interest of the seller in 
the particular property that is the subject of the sale.3s 

The second point involves the landlord-tenant relationship. As 
previously discussed, property is defined to include real property. 
There is no intention, however, to punish as theft the failure of a tenant 
to pay his rent on his leasehold, although again, as in the case of ordi
nary credit situations, there is no need specifically to evince this in
tention. Section 1731 would not apply to such a situation because, 
aside from the intent requirement, the lanrllord rloes not have an 
interest in the property at issue that is infringed by the failure to 
pay rent; rnthCl' he has a contractual interest in receiving payment 

. which he may cnforce, against the rlebter's assets, in the courts. 
D. With intent to deprive another of a right to the property, or 

to appropriate the property to his own use 01' to the use of another 
person 

The last element required fo be proved in order to make out a vio
lation of the theft offense is an intent to deprive another of his 
property or to appropriate the property. The phrases "with intent 

38 Jlfodel Pcnni Code, § 20fl.4. Comment, pp. 80-81 (Tcnt. Draft No.2, 1954). 
3'! Workln!! P"nprR. n. 1)1 R ThlR ns~nmpR. however. thnt thp housewife In ~ood faith In

tended to pay when she obtained the property. If a person acquIres property on credit with· 
ont Intending to pay. his actions would constitute theft under this section (i.e., they would 
nmount to "obtaining property by fraud." within the definition of "obtains or uses" In sec
tion 1730). 

:IS Tn the situation or 11 s~rurlt:v a~repmpnt. srctlon 1736 also applies. As In tllC case of 
thc "ordlnnry oeM sltnatlon." RPction 1736 wonld not encompass mere fnllnre to pay. It 
requires n deprivation of the security interest by removing, concealing, encumbering. trans
ferrln~, or convertln~ property. for example, by Rp.11In~ the property without regard to the 
serurlt;v Intprpst. Spc United Statea ,'. Coleman, 250 F. Supp. 394 (N.D. Miss. 1966), atr'd, 
383 F.2d 1189 (5tb Clr. 1967). 
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to deprive ... " and" (with intent) to appropriate ... " are purpesive 
clauses that carry their own culpability standards. The terms "ri~ht 
to the property" and "benefit of the property" derive their meanmg 
from the definition of "preperty of another," discussed above. 

The National Commission intended the word "deprive" to carry 
more than the element of permanency. As the consultants to the COIl!
missien explained, "with intent t.o deprive •.. includes, but •.. IS 

not limited to, a purpose permanently to apprepriate the property to 
the actor's own benefit." 39 There is some dispute among legal authori
ties whether common law larceny required_ an intent to appropriate 
property permanently.40 . 

Federal cases construing theft statutes on this issue are quite few 
in number, and a difference in viewpoint is evident. Two cases, in in
dicating that larceny provisions should be construed as requiring all 
intent to deprive permanently, suggest that permanency is an elemenl 
or the traditional or commen law approach.41 But the contrary posi
tion is taken in Mitchell v. United States, supra, where the court con
cluded, upon its analysis of the authorities, that common law larceny 
elid not involve an intent permanently to deprive and censtrued a 
District of Columbia Code previsien accerdingly. In anether case, 
United States v. Henry,42 however, the court construed 18 U.S.C. 661 
as not involving an intent permanently to. deprive because the under
lying Cengressienal intent was to. broaden, not codify, the commen law 
crimeef larceny. 

While the questien may be unsettled with respect to. larceny, it is 
clear tLat embezzlement "in its various ferms is cemmitted without 
proof ef any intent to deprive permanently. An embezzler may well 
mean to replace the embezzled funds at. a subsequent time, but the 
crime is complete even if he succeeds in restering the monies. "Ber
rewing" funds with which ene is entrusted is embezzlement whether 
or not the berrower intends to. restere the funds within a shert period 
of time.43 

The Cemmittee is persuaded that the better reasened case autherity 
supperts the view that Federal theft offenses should not carry the 
element of an intent permanently to deprive. Where one obtains prop
erty of another with the requisite intent to deprive the other of a right 
to the property or a benefit of the property, it ought not to matter 
whether the deprivation is intended to be temporary or permanent. 
AccorcHngly, the concept of permanency is not intended to be an ele
ment of the ofiense.44 

The Committee considered including a defense of "consent," but 
ultimatdy decided that this was unnecessary. In a presecution for 
theft, the government must show either an intent to "deprive" an-

"" Working Papprs; p. 920. 
,. Rpp 1i2A C.J.S .. T,nrceny. § 27n; MitcTlcll,v. United Statca, 304 F.2d 71l7, 770-771 (D.C. 

CII'.191l8). 
41 GII,'rrnment 0.1 Vlrnj" lR7nndR v. Wi11lnmR. 424 fo'.2ii 1i2fl (lid ('11', 11170) (rnn"trllln~ 

R provlRlon of the Vlr!:ln TAlandR ('orIe) : AflRloorth v. United StateB. 448 1I'.2rI 439, 442 (9th 
Clr. 1971) (<llctum thnt hnd the I'l"Menel' Rhown nn Intent to return the property, no vIola
tion of 18 U.S.C. 641 would have been committed). 

42 447 fo'.2d 21l1l (3rl Clr. Will . 
.. Fnr ~ rpw ""nm"l". I., Ihl. nrpo. "PI' "n~'~R v. Pnlfp,l .~fnf~R. 1 no 'F'.~d 7~!l (4tll Clr.). 

Cl'rt. denll'iI. RRn lUt 826 (1 II". I\) (\nl"oll"ln~ n t'hl'ck·kltlng opl'rntlon) : GDMan v. United 
Rfntea. lI18 F.2rl 31i7 (lAt Clr. 19111l) : United Stntn v. Prlenfl, 95 F. Snpp. 5~O (S.D.W.Va. 
1951) (no intent permanently to ileprll"e required for mlsnppllt'ntlon of pORtnl (nnds). 

U \Vhl"thpr" thp ,l(ltlrf\"ntfon i~ fn'f;lnc1",l til hI"' t('np"'ornr,- "r TlfIrmnnpnt h: on tR!':I1P~ how. 
ever, thnt iA relevant to ~pDtpnrlng. SubRPction (b) (4) (n) provlc1PR that an Intended 
tempornry deprivntlon of n motor vehicle or vessel by n person under uge eighteen shall be 
graded as n Clnss B misdemeanor ruther thnn n r .. lony. 
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other of property, or an intent to "appropriate" the proJ?erty, In 
either situation, the defendant could come forward with eVIdence of 
consent such as to negative the requisite. intent. Because satisfactory 
proof of an ~'intent to .deprive" 'precludes the possibility of consent, 
and because "appropriate" is, used in its' ordinary dictionary meaning 
of "take without permission," it isappaTent that if the defendant can 
show that he obtained the property with the,consent of the other per
son or that he believed that the other person consented, the govern
ment's case must fail. 

The following examples illustrate the kind of conduct that is meant 
to be covered by this section, and which' conduct the Committee feels 
would establish the requisite "intent to deprive ... or to appro
priate ... ": 

(i) Creating or reinforcing false impressions in order to indt1ce 
another to part with his property. For example, the defendant obtains 
property of another by knowingly creating or reinforcing a false im
pression as to a present or past fact, or by omitting to disclose any 
fact necessary in order to render statements made not misleading, or 
by preventing the other from acquiring information which would 
affect his judgment of a transaction. 
, (ii) Theft of property lost, mislaid, or delivered by mistake. The 
defendant fails to take reasonable measures to restore property of 
another that he knows to have been lost, mislaid, or delivered 
by mistake and converts the property to the USe of himself or of .a 
third person.45 

(iii) Passing bad checks. The defendant obtains property by issuing 
or passing a check for the payment of money upon any 'bank or other 
depositary with knowledge that the maker or drawer has no account, 
funds, or credit at such bank or other depository for the payment of 
such instrument. 

(iv) Theft of services. The defendant avoids payment for services 
rendered, by stealth, force, intimidation, deception, trick, artifice, or 
any misrepresentation of fact that the person knows to be false. 

The defendant obtains services or avoids payment for services ren
dered, by means of tampering or making connection with, or in any 
manner adjusting, altering, or modifying by mechanical, electrical, 

'" The Nntlonal Commission suggested n separnte offense for the theft of property lost. 
ml~lnlil. or dpllvPTPd hy mistake. See Final Report, ~ 1734. It recognized that there Is no 
criminological significance to the fact that the property stolen Is lost or mislaid (Worldng 
Papers, p. 939) : "There Is very little dlft'erence In character between an actor who picks up 
money he finds lying on a table In someone's house (ordinary larceny) and one who keeps 
a $100 bill hnniled to him when he knows he Is entitled only to $10 and that the victim 
thinks he Is giving him only $10. Nor Is there mnch difference between these two ofl'enders 
and the actor who "finds" money lying on the counter In a bank and who helps himself to It. 
The point. of course. Is that the actor Is just as culpable lf he Intends to appropriate prop
erty he knows to belong to another whether he takes It. finds It, or discovers It as It Is 
helng mistakenly delivered to him. And It Is just as clear that the extent of his criminal 
liability should not turn on technical di1!erences, between whether the money was lost. 
mislaid., or simply placed somewhere for safekeeping. This, In any event. Is the premise of 
the proposal to make appropriation of found or discovered property theft just like any 
othpr kind of thpft." 

Although thp Committee believes thnt the theft of property lost. mlslnld. or delivered by 
ml~tnke shonl!! be pnnlRhed nR theft. It doeR not helleve thnt a sepnrate otrense section is 
npcessary. Theft of such propprty Is covered by this sectIon. The key elements for such /in 
oll'ense nre property of nnother nnd Intpnt to deprIve or approprlnte. 'Where the actor dlsre· 
g'arils a risk that the property Is not nbandoned nn!! hence may be property of another, he Is 
gnllty of thpft If In fnct the pronerty belongs to nnother. 

The Nntlonnl CommIssIon nrMed an extra element In Its section on theft of lost or mls· 
Inlrl pronprtv-whpth~r thp nrtor took r~a~onnhle measures to restore the nroperty to n 
nerson entitled to hnve It. Thp Committee believes that a separate stntement of this element 
Is unnecessnry. It henrs on the qnestlon of the awareness of the actor ns to whether the 
propprty Is nbnndoned and on the question of his Intent to deprive or appropriate. Proof 
that measnres to restore the property were tnken or were not taken Is relevant hut not 
flhT)losltlve of these Issues. 

92-919 0 - 77 - pt. 1 - 4,1 
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acoustical, or other means any of the equipment of the supplier, in
cluding a meter or other device for measuring the amOllllt of services 
rendered or any device designed to supply or to prevent the supply of 
services either to the community in general or to a particular structure. 

The defe.ndant uses or diverts to the use of himself or of a third 
person labor in the employ of another person or business, or commer
cial or industrial equipment or facilities of another person, knowing 
that the user is not entitled tQ the use of such labor, equipment, or 
services. 

The ~efendant obtains property of another by means of an express 
or implied representation that he or a third person will in the future 
engage in particular conduct when he does not intend to engage in 
such conduct or does not believe that the third person intends to en
gage in such co~duct.4G 
4. Proof 

Section 1'739 (b) (1) provides, inter alia, that in a prosecution under 
this section the possession of property recently stolen, unless satisfac
torily explained, constitutes prima facie evidence that the person in 
possession of the property in some way participated in its theft. The 
term "prima facie evidence" is contained in proposed Rule 25.1 of the 
Federal Rules of Criminal Procedure and is explained in connection 
therewith. In essence it has the consequence that the court will instruct 
the jury that ordinarily the fact of recent possession of stolen property 
is a circumstance from which the jury may draw the inference that 
the person in possession in some way participated in the theft. A 
similar common law inference from. possession of recently stolen 
property has long been applied by the Federal courts 47 and was sus
tained as constitutional in Barnes y. United States 48 as meeting the 
requisite test of rationality based upon experience. This provision thus 
continues and codifies that doctrine.49 The issue of what constitutes 
"recent" possession is intended, as under existing law, to be left to 
the courts and the jury depending upon the circumstances of each 
case. The Committee has included a similar proof provision in section 
1414 applicable to the offense of smuggling. 

Section 1'739 (b) (2) and (3) contains additional proof provisions 
applicable to this section as well as sections 1732 and 1733. These 
provisions are discussed in relation to the following section and that 
discussion should be consulted here. 
5. Bar to Proseoution 

Section 1'739 ( c) provides that it is a bar to a nrosecution under 
sections 1'731, 1732, and 1733 that (J) the subject of the offense was 
intangible property o'.vned by, or uncleI' the 'Care, custody, or control 
of, the United States, (2) the defendant obtained or used the property 
primarily for the purpose of disseminating it to t.he. public, lmd (3) 
the property was not obta,ined by means 0.£ conduet constituting an 

,. Of conr~('. the nerMn's Int~nt or hellpf thnt tIle proinl~e woulcl not he p~rformpd rna:!' 
not be Inferred solely because the promise was not perfoTlDed but 1t may be inferred by 
nonpertormllnce plus evidence of a schemE' to defraud: lack of capacity to engagE' In the 
promlRed condnct: condnct. In fact. prohibited by a pertinent licenSing' or regulatorv pro
vision: trnnRier of assets to avolc1 civil lIablI!ty for breach of contract: or other proof that 
the circumstances of the situation are Inconsistent with an absence of Intent to steal. 

'7I'\pp. P.g .. T'niterl Rtf/tn v • . T01I11RntJ. 4~~ F.2d 1100. 116~-11iO (n.('. ('Ir. 10701. nmI 
coses cited therein: Kowalewski v. United States, 418 F.2d 118. 11!l-121 (9th Clr. 1!l69) . 

.. Ill/pra notp :n. 
,. See. c.g., Hale Y. United States, 410 F.2d 147.150-151 (5th Cir.), cert. denied, 396 U.S. 

1102 (1!l69). 
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offense under section 1521 (Eavesdropping), 1524 (Intercepting Cor
respondence), 1711 (Burglary), H12 (Criminal E~tl:y), or" 171.3 
(Criminal Trespass), or constituting a trespass uncleI' clvlllaw. ClYll 
law" refers to the civil law in the State in whicil the conduct occurred. 

This provision is designed to accomplish two principal objectives. 
For one thing, it is intended to remove criminal Jiabi~ity on.a. theft 
theory for so-called "whistleblowers". rhus, under tlns provls.lOll, a 
government employee who, 'for the prImary purpose of pubhc ex
posure of the material, reveals a goverlllnent document, to which he 
obtaille:Cl access lawfully or by non-trespassory means, would not be 
sub;ect to criminal prosecution for theft. 

The second noteworthy consequence of this provision is its preclusion 
of criminallip,bility 'for theft or receipt of stolen property for members 
of the press who, motivated primarily by the interest in public dis
semination thereof, publish information, owned by or under the cus
tody of the government, that was not obtained by them by trespassory 
means. The Committee intends that the phrase "primarily for the pur
pose of disseminating it to the public" be construed to permit the 
successful invocation of the bar in this subsection, where a subsidiary 
motive, 'for publication was the possibility of a promotion or payment 
of salary or bonus to the reporter, or the incidental reaping of financial 
gain 'from the sale of a book. The Committee intends that the burden 
of establisllin~ the bar to nrosecution rests on the defendant as the 
person invoking ,the bar and as the one in the best position to explain 
his OW~l motivation and the manner in which he acquired the infor
mation. 
6. Jurisdiotion 

In keeping with the general approach of the proposed Code, the 
jurisdictional bases for Federal prosecution have been separated from 
the formulation of the offense itself. The numerous bases set forth 
below in most cases retain the coverage of present law. However, be
cause some of the bases arc general in nature (e.g., property "moving 
in interstate 01' foreifrn commerce"), and because many present statutes 
00 not cover theft of senrjces, expansion of theft jurisdiction in cer
tain areas has been effected. 

The jurisdiction subsection is divided into several parts. Paragraphs 
(1) through (5), which are self-explanatory, refer to: (1) the special 
jurisdicti?n ?f the United States; 50 (2) property owned by; subject. 
to a sec!1rlty mterest held by,51 or under the care, custody, or control of 
the Umted States, 01' being produced, manufactured, constructed, or 
stored for the United States; (3) an offense committed by a Federal 
public servant acting under color of office; (4) an offense committed by 
a person pretendmg to be a present or former Fedcral public servant. 
or a .fore;ign official; 52 (5) property obtab:cd upon a representation 
that, It WIll be nsed to cause a Federal pubbc servant to tako or with
hold official action.53 

liO'l'l~e 18 u.s. 661. 1025. 
'" The "snb.1ect to a securlty interest" base 1s desiJmed to cover. imter alia, the kinrl of 

COTlcluct Ilnnlshed nnder '] 8 U.S.C, 1010 of uslnlt i1ecentlon (I.e .. a false statement) to obtain 
n, loan. advance of credit. or mortgage Insured by the Department of Housing and Urbnn 
Devd~nnlent . 

., l"t>f' 18 Tl.l'l.C. 012. !l15 . 
•• This pro\·\Flon roverR n pPTRnn who obtains money on a promise thnt he cnn Influence n 

public servant to act In the victim's favor. Such conduct has been sought. unsuccessfully, 
In tilt> nn~t to he prosecuted ns lin ohstructlon of justice. but is really a species of theft (i.e., 
ohtnlnlnlt property by fraud). See FJthredne v. United States, 258 F.2d 234 (9th Cir. 1958) ; 
United States v. aall~pbelZ, 350 F. 'Supp. 213 (W. D. Pa. 197'2). 
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Paragraph (6) provides for Federal jurisdiction if the property 
has a value of $2,500 or more, and is obtained through the use of one 
or more counterfeit, fictitious, altered, forged, lost, or stolen credit 
cards in a transaction or series of transactions affecting interstate or 
forei¥ll commerce. 

This provision has been included to deal with the problem created 
by United State8 v. Maze,54 in which the Supreme Court held that the 
defendant's use of a credit card, issued by a Kentucky bank, to obtain 
food and lodging at motels in California did not come within the Fed
.eral mail fraud statute. The Court reasoned that the. subsequent mail 
delivery of sa~es slips of purcha~es made by the. defe~dant to the ~a~k 
was not suffiillently related to hIS scheme to bnng hIS conduct wIthm 
the statute. In other words, his scheme had already reached fruition 
when the mails were used, and thus the defendant did not "use" the 
mails to defraud within the meaning of 18 U.S.C. 1341. 

Because the proposed Code's reenactment of the mail and wire fraud 
statutes also require "the use of the United States mail" in the "course 
of executing such scheme or artifice" (see the discussion of section 1734 
infra), the Committee has decided to cover conduct similar to that in 
Maze under the general theft statute. 

In large measure in response to the Maze decision, the Congress, in 
the enactment of Public Law 93-495, amended a section of the Truth 
in Lending Act 55 that prohibited the use of a counterfeit, fictitious, 
altered, forged) lost, stolen, Or fraudulently obtained credit card in 
a transaction involving interstate or foreign commerce to obtain goods 
or services hl1.ving, in the aggregate, a retail value of $5,000 or more. 
The 1974 amendment lowered this jurisdictional base to $1,000 and 
created several new offenses. Moreover, the maximum penalty for all 
the offenses in the statute (15 U.S.C. 1644) was raised from five to 
ten years' imprisonment. The new offenses included (1) the use, with 
fraudulent intent, .of any instrumentality of interstate or foreign 
commerce, to sell or transport a connterfeit, fictitious, altered, forged, 
lost, stOl'ilil or fraudulently obtained credit card knowing it to be 
counterfeit, fictitious, etc.; (2) the transportation in interstate or for
eign commerce, with fraudulent intent, of such an improperly obtained 
credit card knowing it to be counterfeit, fictitious: etc. (3) the know
ing re(';eipt, concealment, use j sale, or transportatIOn in interstate or 
foreign commerce of one or more tickets for such transportation which 
have 8m aggregate value, in anyone year, of $500 or more and which 
were obtained with a counterfeit, fictitious, etc., credit card; and (4) 
the, fUl'!lishing .of money, property, services, or anything of value 
whIch, III any smgle year, has an aggregate value of $1,000 or more, 
through the use of any counterfeit, fictitious, etc., credit card knowing 
it to 'be counterfeit. fictitious, etc. 

The statute prior to its amendment in 1974 was rarely utilized, pri
madly because of the availability of the mail fraud statute. The 1974 
amendment sought to broaden the use of the existing statute and thus 
cure the problem created by the l/l aze decision. 

Since Maze has effectively (~1iminated the usc of the mail fraud 
statute as a weapon against the fraudulent nse of. a credit card, the 
Con~mit!ee has provided fe10ny judiscliction in paragraph (6) of tllis 
sectIOn ror theft by use of a, counterfeit, forged, lost, or stolen credit 

., 414 U.s. 395 (1974). 
""flection 134 of that Act (15 U.S.C. 1644). 
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card of property valued at $2500 or more, thus enabling section 173.1 
to reach nearly all of the cases formerly prosecuted under the mall 
fraud statute. Thefts by use of a counterfeited, forged, lost, or stolen 
credit card in any amount from $1,000 to $2500 would be covered as 
Class A misdemeanors under the Truth in Lending Act (15 U.S.C. 
1644) as amended by the Criminal Code Reform Act of 1977. 

The Committee has made one other change in current law.56 Exist
ing 15 U.S.C. 16<14 requires that the aggregate jurisdictional amount 
of $1000 be met in a "transaction affecting interstate or foreign com
merce." Conceivably this could be interpreted to mean that the juris
dictional amount must be met in but one basic transaction. The 
Committee does not believe that the existing law should be read in this 
narrow manner. To avoid any such interpretation the words "or series 
of transactions" have been added to make it clear that the new $2500 
limit can be reached by aggregating purchases made throughout the 
use of the card or cards involved. 

"Credit card" is intended to mean all objects commonly referred 
to by that term, and includes a card, charge plate, or any other identify
ing symbol or instrument which purports to evidence an undertaking 
to pay for property or services delivered to or rendered upon the order 
of a designated person or bearer. 

Paragraph (7) provides jurisdiction where the property is mail, 
Hnd thus in effect reenacts 18 U.S.C. 1702 and 1708. 

Paragraph (8) provides for jurisdiction where: 
[T]he property is moving in interstate or foreign com

merce, constitutes or is a part of an interstate or foreign 
shipment, or is in a pipeline system which extends across a 
state or United States boundary or in a storage facility of 
such a system .. 

This provision is based largely on 18 U.S.C. 659. The phrase in that 
statute "which shall have come into the possession of any common 
carrier for transportation in interstate or foreign commerce" was not 
included because the Committee thought it unnecessary in view of the 
very broad interpretation accorded the term "interstate or foreign 
commerce" by the Federal courts, which construction the Committee 
endorses and intends to perpetuate under this section.57 It should be 
noted that the terms "interstate commerce" ane] "foreign commerce" 
are expansively defined in section 111 (compare. 18 U.S.C. 10). The 
Committee further intends that the branch of 18 U.S.C. 659 dealing 
with theft from a passenger on a common carrier moving in interstate 
on foreign commerce be deemed encompassed in the concept of "prop
erty moving in interstate or foreign commerce" in this paragraph. The 
fact that the property is on the person of a passenger rather than in 
a freight car does not alter the fact that the property itself is in 
commerce. 

roo It ~hol1ld be noted thnt the baRic reach of the 1074 Act concerning recelvlnA' nropert.\' 
ohtnlnPfl by the nRe of n rorA'ed or Rtolen rrefllt curd Is carried forwnrd In section 1732 
(TraffirklnA' In !;tolpn Property) nnd ~prtlon 1733 (RerelvlnA' !;tolen Pronerty\ . 

• 7 SPp. p.A' .• Fl1iterl States Y. ·B8I·{/C'I'. 338 F.'2rl 485 t2rl Cir. 1904). cert. denied. \'l80 U.s' 
02'3 (1965) : FlIiterT. States Y. 11[(111. 419 F.2!l 553 (8th Clr. 19(9). to the effect that once 
prollprtv f" rlellcvprNl to the carrier for shipment. Its Interstate chnrapter attr,ehps notwlth
standin(( thut no Interstate route had been selecterl aWl the interstate Journey hnd not bel(lIn 
nt the time of the theft. See al"o Un.itec! StnteR Y. Gol7ill. 161l F.2rl 12R (3(1 Cfr.), ccrt, denied. 
aaa U.S. R7r, (948) ; Unite,Z' Stlltes Y. A.ugello, 4:;2 F.2rl 11a" (2r1 Clr. 1971), ccrt. {lenled. 
409 n.K 8~~ (19'72) ; [Tnite(/. StMps Y. A8tO/lIB, 487 F.2d 2715 (21'1 Clr. '1973). cert. denied. 
416 U.S. 9uu (1974). 
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It should be noted in regard to this jurisdictional base that section 
1739 (b) (4) provides that: 

[1]n establishing that property constitutes or is part of an 
interstate or foreign shipment within the meaning of section 
1731 (c) (8), proof of the designation in a way bill or other 
shipping document of the places from which and to which a 
shipment was made creates a presumption that the property 
was shipped or was being shipped as indicated by such 
document. 

This is derived from a similar provision in 18 U.S.C. 659, which 
speaks in terms of "prima facie evidence" instead of a presumption. 58 

A. presumption is defined in Rule 25.101 the Federal Rules of Criminal 
P.rocedure contained in the reported bill. The. Rule provides that 
where a presumption is created, the court shall charge that the jury 
may find the existence of the presumed fact on the basis of the 
presumption alone, since the law regards the fact giving rise to the 
presumption as strong evidence of the fact presumed. 

Paragraph (9) covers property that is ammunition, a firearm, Dr a 
vehicle or has a value of $5,000 or more, and that is moved across a 
State or United States boundary in the commission of the offense. 
The term "commission of an offense" is defined in section 111 to in
clude the attepted commission of an offense, the consummation of an 
offense, and any immediate flight after the commission of an offense. 
Thus, this base will carry forward, in part, the coverage of certain 
crimes in the National Stolen Propel'ty Act, 18 U.S.C. 2312, 2314, 
2315, and 2316, as well as 18 U.S.C. 922(i}: Those statutes punish the 
transportation in interstate or foreign commerce of ammunition, a 
firearm or a vehicle, or property valued at $5,000 01' more, "lmowing 
the same to have been stolen". Thus, where the interstate 01' foreign 
movement of such stolen property occurs during the consummation or 
immediate flight after the commission of the offense, it will he en
compassed within this section. The remaining coverage of these stat
utes is carried forward in the following two sections, by means of a 
related jurisdictional base. 59 

Paragraph (10) applies to property owned by, or under the care, 
custody, or control of, a national credit institution.GO This provision 
continues Federal jurisdiction over thefts, embezzlements, etc., from 
Federally controlled or insured financial institutions.G1 

Paragraph (11) applies to offenses committed by a misrepresenta
tion of United States ownership, guarantee, insurance, or other inter
est of the United States in property involved in a transaction. It is 
derived from existing law.62 

Paragraph (12) covers offenses committed by impersonation of u 
creditor of the United States. This section is premised on the existing 
jurisdictional base in 18 U.S.C. 914. 

Paragraph (13) provides for Federal jurisdiction where: 
us The National Commission also included such n pro"l"ision. See Final Report, § 1739 

(2)(c). 
"18 U.S.C. 2318, punishing tlte transportation, sale. or receipt In interstnte or foreign 

commerce, with frnmlulent intent, of nny phonograph record. disc, wire, tnpe, film, or 
other article on which sounds are recorded, knowing the lnbel thereon to have been falsely 
made, forged, or counterfeited is carried forward in title 15 In the conforming amend
ments. 

eo The term "national credit Institution" Is defined In section 111. 
81 See, e.g., 18 U.S.C. 656, 6117, 2113. 
OJ See U.S.C. 663. 1861. 

L-_________________________________________________________ ----
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[T]he property: (A) is owned by, or is under the care, 
custody, or control of, an Indian tribe, band, community, 
group, 01' pueblo that is subject to a federal statute relating to 
Indian affairs, or a corporation, association, or group orga
nized under any such statute; or (B) is the subject of a grant, 
subgrallt, contract, or subcontract pursuant to the Indian 
Self-Determination and Education Assistance Act (88 Stat. 
2203) or the Act of April 16, 1934, as amended (25 U.S.C. 452 
et seq.), and the offense is committed by an agent of a re
cipient of such a grant, subgrant, contract, or subcontract. . 

This provision substantially codifies the jurisdictional bases in lR 
U .S.O. 1163 and 25 U.S.O. 450d, covering embezzlement and theft 
from Indian tribal organizations or by agents of recipients of various 
governmental contracts and grants. 

Paragraph (14) provides for Federal jurisdiction where: 
[T]he property is owned by, or is under the care, custody, 

or control of, an employee benefit plan subject to a provision 
of title I of. the Employee Retirement Income Security Act 
o~ 1974 (29 U.S.C. 1001 et seq.) . 

This jurisdictional base is the same as that contained in 18 U.S.C. 664, 
encompassing theft or embezzlement from an employee welfare or 
pension benefit plan. 

Paragraph (15) is new and covers trust funds established by em
ployers or employee organizations (as defined in section (4) of the 
Employee Retirement Income Security Act of 1974 63 to provide bene
fits to the members of such organizations or their families. The pur
pose of this provision, which expands current lew, is discerned by 
reference to the discussion in this report to section 1752(b) (2) (Labor 
Bribery) . 

Paragraph (16) provides that there is Federal jnrisdiction where: 
[T]he property is owned by, oris under the care, custody, or 

control of, a labor organization as defined in section 3(i) and 
(j) of the Labor-Management Reporting and Disclosure Act 
of 1959 (29 U.S.C. 402(i) and (j», and the offense is com
mitted by a officer, member, or employee of, or a person con
nected hl any capacity with, such organization. 

This is adapted from 29 U.S.C. 501 (c). 
Paragraph (17) provides for Federal jurisdiction where: 

[T]he offense is committed by an agent or receiver of, or a 
person connected in any capacity with, a small business in
vestment company, as defined in section 103 of the Small 
Business Investment Act of 1958, as amended (15 U.S.C. 
662), and the property is owned by, or is under tij.e care, 
custody, or control of, such small business investment com
pany. 

This provision will reenact the jurisdictional coverage of current.18 
U.S.C. 657 and 1006. 

0329 u.S.C. 1002(4). 
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Paragraph (lS) provides that there is Federal jurisdiction where: 
[The] property is owned by~ Or is under the care, custody, or 

control of, a registered investment cor.~pany, as defined in 
section 2(a) of the Investment Company Act of 1940, as 
amended (15 U.S.C. SOa-3 (a) ). 

This covers the jurisdictional bases contained in 15 U.S.C. SOa-36 and 
SOa-4S. 

Paragraph (19) reaches cases where: 
[T]he offense is committed by a futures commission 

merchant as defined in section 2 (a) of the Commodity 
Exchange Act, as amended (1 U.S.C. 2), or an agent thereof, 
and (A) the property is that of a customer and is received by 
such futures commission merchant to margin, guarantee, or 
secure trades or contracts of any customer; Or (B) the prop
erty has accrued to a customer as the result of trades or 
contracts. 

This reflects the jurisdictional base set out in 1 U.S.C. 13 (a). 
Paragraph (20) provides for Federal jurisdiction where: 

[T]he property is owned by, or is under the care, custody, 
or control of, an organization engaged in interstate com
merce as a common carrier, and the offanse is committed (A) 
by a president, director, officer, or manager of such common 
carrier; or (B) by an agent of such common carrier riding 
in a motor vehicle, vessel or aircraft of such common carrier 
that is moving in interstate commerce. 

This provision in('orporates jurisdictional bases currently contained in 
lS U.S.C. 659 and 660. 

Paragraph (21) covers situations where: 
[T]he offense is committed by an agent of, or a person con

nected in any capacity "'ith, an agency receiving financial 
assistance under the Economic Opportunity Act of 1964, as 
amended (42 U.S.C. 2101 et seq.), and the property is the 
subject of a grant or contract of assistance pursuant to such 
Act. 

This provision continues the present scope of 42 U.S.C. 2103(a). 
Paragraph (22) provides that there is Federal jurisdiction where: 

[T]he property con'sists of any part Qf the compensation of 
a person employed in the construction, completion, repair, or 
refurbishing of a federal public building, federal public 
work, or building financed in whole or in part by a loan or" 
grant from the United States, and is obtained or retained by 
fraud in relation to that person's employment. 

This is based on 18 U.S.C. 874 (kickbacks from public works employ
ees) , which prohibits such kickbacl;:s by means of force, intimidation, 
threat or "any other manner whatsoever." The proposed Code deletes 
the omnibu~ coverage of 18 U.S.C. 874 ('(any other manner whatso-



669 Sectian 1731. 

ever") and limits the jurisdictional purview of the offense to kick
backs obtained by extortion 64 or fraud. 

Paragraph (23) covers situations where: 
[T]he offense is committed by a trustee, receiver, cu.stodian, 

marshal, or other court officer and the property COnsIsts of a 
part of the estate of a bankrupt by or against whom a petition 
has been filed pursuant to the Bankruptcy Act of 1898, as 
amended (11 U.S.C.1etseq.). 

This continues the present scope of 18 U.S.C. 153. 
Paragraph (24) establishes Federal jurisdiction where: 

[T]he property consists of a part of a grant, contract, or 
other form of assistance rer.eived directly or indirectly, from 
the Law Enforcement Assistance Administration pursuant to 
title I of the Omnibus Crime Control and Safe Streets Act 
of 1968, as amended (42 U.S.C. 3701 et seq.). 

This duplicates the coverage of 42 U.S.C. 3791. 
Paragraph (25) establishes Federal jurisdiction where: 

[T]he property (A) consists of a coupon, or of an authori
zation to purchase card, defined in section 3 (c) and (m) of 
the Food Stamp Act of 1964, as amended (7 U.S.C. 2012 (c) 
and (m»); or (B) is obtained by the use of such a coupon 
that has been obtained in violation of this section, that has 
been counterfeited in violation of section 1741, or that has 
been forged in violation of section 1742. 

This provision continues the coverage of 7 U.S.C. 2023. 
Paragraph (26) provides that there is Federal ~urisdiction where: 

[T]he property consists of agricultural products stored or 
to be stored in a licensed warehouse pursuant to the United 
States Warehouse Act (7 U.S.C. 241 et seq.) and licensed 
receipts have been or are to be issued for such products. 

This is the same jurisdictional base contained in 7 U.S.C. 270. 
Paragraph (27) cdvers situations where: 

[T]he property consists of money paid under a law admin
istered by the Veterans' Administration for the benefit of a 
minor, an incompetent, 01' another beneficiary, and the offense 
is committed by a fiduciary of such beneficiary. 

This provision codifies 38 U.S.C. 3501. 
Paragraph (28) covers situations where: 

[TJhe property consists of moneys, securities, or other 
assets of the Securities Investor Protection Corporation. 

This carries forward the offenses in 15 U.S.C. 78 jjj (c). 
Paragraph (29) establishes Federal jurisdiction where: 

[T]he property consists of a 11ote. stock certificate, treasury 
stock certificate, bond, treasury bond, debenture, certificate of 

.. See proposed sectIon 1722 (R) and (c) (0) . 
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deposit, interest coupon, or any form of debt instrument, bear
ing in trest, or a blank certificate of any of the foregoing, and 
is under the care, custody, or control of a member of, or orga
nization insured by, the Secur.ities Investor Protection Oor
poration. 

This paragraph represents an extension of Federal jurisdiction over 
present law, but tIle need for such an extension was amply demon· 
strated in hearings held before the Senate Permanent Subcommittee 
on Investigations concerning organized crime and the theft and coun
terfeiting of corporate securities.65 It was established at those hearings 
that present law is inadectuate to combat the sophisticated fraudulent 
schemes involving use of stolen and counterfeit corporate securities 
lind that new legislation is needed.66 

Based on those hearings the Oommittee has concluded that the use of 
stolen securities as collateral for loans, to bolster the credibility of 
fraudulent financial statements, as well as for other illegal purposes, 
has a serious and detrimental effect on interstate commerce.01 In addi
tion, statistics gathered by the Permanent Subcommittee on Investiga
tions clearly indicate that the problem concerns securities issued by 
State and local govm'nments as well as those issued by corporations.os 

Furthermore, these fraudulent schemes, using stolen securities, in
variably reach beyond State and even national boundaries, and thUd 
State law enforcement authorities are generally unable to cope effec
tively with these offenses. It is for these reasons that the Committee 
believes it is essential to extend Federal jurisdiction to cover the theft 
of securities which are under the care, custody, or control of a member 
of, or an organization insured by, the Securities Investor Protection 
Oorporation. The scope of this provision is substantially similar to 
legislation introduced in the Ninety-Fourth 00ngL'ess.69 

Paragraph (30) establishes Federal jurisdiction where: 
[T]he property is a payment made pursuant to section 801 

of the Presidential Election Oampaign Fund Act, as amended 
(26 U .S.O. 9001 et seq.), or pursuant to section 9037 of the 
Presidential Primary Matching Account Act (26 U.S.O. 
9037), and the offense is committed by a person to whom such 
payment is made "or to' wliom a portion of such payment is 
transferred. 

This carries forward the offenses in 26 U.S.O. 9012 (c) and 9042 (b) . 
Finally, paragraph (31) creates jurisdiction where the property is 

provided or insured under part B of title IV of the Higher Education 
Act of 1965, as amended (20 U.S.O. 1071 et seq.). This carries forward 
the scope of20 U.S.0.1087-4(a). 

In addition, it should be noted that if an offense under this section 
involves fraud upon the United States or the theft of United States 
property, there is extrawrritorial jurisdiction under section 204 ( c) (5) . 

.. See Hearings on Organized Orime: Securities Thefts and Fraud8 before the Perma· 
npnt Subcommittee on Investlgatlons of the Committee on Government Operatlons, United 
states Senate, 98d Cong., 1st Sess., Part I, pp. 1-9 and Part 2. pp. 123-136 . 

.. Ibid. 
fl1Ibld • 
.. Td. ot Port 4. p. 516 . 
.. S. 2221, 94th Cong., 1st Sess. 
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7. Grading 
To remedy the lack of uniformity in the grading provisions of 

present law, the Committee has proposed a four step approach to the 
problem. The most severe grading-i.e., Olass C felony (up w twelve 

. years' imprisonment)-is reserved for instances in which the property 
that is the subject of the offense has a value in exce.'3S of $100,000. 
While it may be that few thefts will involve this amount, those that do 
("white collar" crimes, for instance) are in the Oommittee's judgment 
sufficiently serious to warrant this classification. 

Class D felony treatment (up to six years in prison) is prescribed 
if the property which is the subject of the offense has a value in excess 
of $500 but not more than $100,000. The reason for according such a 
.felony level to every theft in excess of $500-admittedly a low 
threshold-is to permit appropriate sentencing in cases where the 
defendant is apprehended before his crime is completed. Thus, if an 
arrest is effected during the course of a theft from an interstate ship
ment, but the defendant has onlY' appropriated a few hundred dollars 
worth of merchandise, the crucial inquiry becomes how much property 
he intended to steal-e.g., only enough to customize his own car, 
or $50,000 worth of lmtomotive accessories. Although grading for 
attempt is equivalent to that for the complete offense, charging the 
defendant with attempt does not obviate the problem, because of the 
difficulty of :proving how much he intended to steal. To avoid this 
dilemma, whICh can be expected to arise in cases where the thieves 
are interrupted in the early stages of their work, the Oommittee has 
proposed that every theft in excess of $500 (up to $100,000) be graded 
as a Olass D felony. Where the full import of the offense, although 
within this range, is relatively minor, the court may of course take tliis 
factor into accou.nt in imposing sentence. 

Olass D felony treatment is also provided for the theft of certain 
enumerated items, r(~gardless of their monetary value being $500 or 
less: 

A. A firearm, ammunition, or a destruotive devioe 
Theft of the various items included within this provision 10 is all too 

nften tl'e prE'nicate or rntalYRt for the commission of far more serious 
rrimes, ann thus the relatively harsh penalty is iustified. In adnition, 
the per se felony tl'entment avoids the difficult. nnd essentinlly irrelevant 
iRSU(l of ynlne in this context. 

B. A vehiole, eOJoept as provided in paragraph (4) 71 

This eRRentinlly nllows covernge pnmllel to that of the exiflting Dyer 
Act (18 U.S.O. 2~12), nlthongh jurisdiction has been expnnded some
whnt bv thE'. l1clilition of vessels within the definition of "'vehicle" in 
section·llI. Whne that Act is considered to be nn effectiV'e tool in pros
ecuting car thieves, too many cases, basically ]ocnl in na.ture, have 
fonnel tlleir way into tl'e Ferlel'n 1 eonrts. Indeed, some courts have 
indicntecl n desire to limit. t.he Dyer Act primarily to or,ganized crime. 
professional criminnjs, "ring" cnses, salvage and stripping opcmtions. 
nnd the like . 

.,. JiJ~rh of thp ahove t~rmR Is definoed In section 111 and Is discussed In detail In relntion 
to Ruhchnpter C of chanter 18. 

't1 Paragraph (4) refers essentially to the "joyriding" situation. dlscuFsed infra. 
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For this rnason, the Department of Justice has issued guidelines 
limiting prosecution of Dyer Act cases.71l The Committee is of the view 
that these gllidelines, by and large, obviate the problem, while pro
viding flexibility. should changing circumstances warrant prosecution. 
The Committee, however, has superseded the guidelines in one respect, 
providing in paragraph (4) (B) for Class B misdemeanor treatment 
(up to six months in prison) for what is typically considered "joy
riding" where the property is a motor vehicle or a vessel,7a the de
fendant is less than eIghteen years old, and the defendant's intent 
involved deprivation or appro}?riation of a temporary rather than a 
permanent nature. This provIsion will permit statutory covera~e 
In those rare instances (e.~_, "joyriding" on a Federal enclave) m 
which Federal prosecution IS warranted, notwithstanding the general 
guidelines.74 

O, . .A record 01' othm' document o'Wned by, or under the oare, custody, 
or control of, the United States 

ClassD felony status attaches under this provision regardless of 
whether the property is stolen from'a government office or public serv
ant. This is in contrast to the more restrictive approach of the Na
tional Commission.75 

D. A counterfeiting or forging implement de8igned for the making 
of a 'Written in8trument of the United States 

This language is intended to reflect the first paragraph of 18 U.S.C. 
642, which proscribes the theft of certain items related to the produc
tion of money, bonds, stamps, and other government obligations,76 as 
well as to cover, at a felony level, the theft of such things as postal 
validating stamps that could be used to commit forgery. The meanings 
of the terms "counterfeiting implement," "forg-ing implement," and 
"written instrument" are explained in sections 1739(a) (1) and (3) by 
means of a cross-reference to sections 1746(b), (d), and (i). 

E . .A key or other implement designed to provide aooess to mail or 
to property o'Wned by, or under the care, custody, 0'1' control 'of, the 
United States 

This is designed to reflect the first paragraph of 18 U.S.C. 1704, 
which penalizes the theft of keys suited for opening postal locks pro-

72 The Department of Justice has promulgated the following guidelines for determining 
whether violations of 18 U.S.C. 2312 and 2313 should be investigated or prosecuted by the 
Federal Government: 

1. "Organized ring" cases and multi-theft operations shOUld continue to be Investigated 
dnd prosecuted. 

2. Individual theft cases Involving exceptlonul circumstances should continue to be 
InveBtigated with the proviso that when local authorities indicate n wl11lngness to prose
cute the United States Attorney Rhould defer to such prosecution. In determining whether 
"exceptional circumstances" justifying federal prosecution are present, the following ex
nmples may be considered germnne but not exhaustive: 

(a) The stolen vehicle is used in the commission ot a separate felony for w'hlch punish
ment leBa than for the Dyer Act would be expected from local courts. 

(b) The stolen vehicle is demoUshed, sold, stripped or grossly misused. 
(c) An Individual steals more thnn one vehicle in such a manner as to form n pattern 

of conduct. 
3. Indh1dnal theft cases should not be prosecuted In Federal courts, rcgardlfl3B of local 

prosecutlv,e decisions, III the following instances: . 
(a ) .Toy-riding. 
(b) Where the Individual to be charged Is 21 yeal'S of age or older and bas not pre

viously heen convicted of a felony In any jurisdiction. 
(cl When tht' Individual to be charged is less than 21 years of age and cannot be de

tined a~ !I. ;:'eciiUvlst. A "recidivist" for purposes of tIlls policy Is n person under 21 'Who 
haR twjpp prl'vlnu~ly hepn nrrPRteil for motor vehicle thefts anr! on fl1le or more occasionB 
bas been subjected to Institutional incarceration for motor vehicle theft or other oll'enses. 

,. The terms "motor vehicle" anr! "vessel" nre defineilin section 111 . 
.. If the car Is damnged. there 'Would be coverage under section 1703 (Propertv 

OCRtrnctlon). . 
n; Final Report. § 1731)(2) (e). 
T< See nlso 18 U.S.C. 2314 (par. 5). 
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tecting United States mail. Because there appears no good reason to 
limit application of the theft statutes to preservation of the mail, the 
language has been extended to its proposed form. The approach is a 
necessary one. Those who possess stolen keys enabling them to gaill 
access to mail or other government property must be presumed to in
tend to appropriate as much nroperty as possible. The fact that the 
property is found to have a value of not more than $500 (see below) 
should not entitle the thief to be treated as a mere misdemeanant. The 
crucial issue is the danger the stolen key represents to the integrity 
of <the mail or other property. 

However, although felony sanctions are provided by the Committea's 
formulation, it should be noted that the misdemeanor provisions of 
subsections (b) (3) and (4) remain available. In an appropriate case, 
the prosecutor may prefer a misdemeanor charge of theft of property 
of a value less than $500 (Olass A misdemeanor) or $100 (Olass B 
misdemeanor) . 

F. Mail other than a newsp(tper, magazine, circular, 0'1' other ad
vertising matter 

The intent of this provision is to cover theft from the mails. To pro
vide maximum protection to the integrity of the mail service, the Oom
rnittee has provided for felony treatment of theft of all mail except 
I hat which IS specifically excluded. Section 111 defines "mail" and is in
lended to incorporate the holding of Rosen v. United States,17 that 
I he mail does not pass out of tlie custody of the government, and 
beyond the protection of FeCLerallaw, when it is placed in the address
pc's privately owned mail receptacle.78 

Misdemeanor treatment ilS afforded if the property which is the 
subject or the offense is less than $500. If its value is between $100 and 
$500, the offense is graded as a Class A misdemeanor (up to one year 
in prison). This represents an amelioration of current law since, as 
was seen in the listing of present statutes covering theft, many of these 
draw the felony-mi.sdemeanor line at $100. The offense is graded as a 
Class B misdemeanor (up to six months in prison) if, inter alia, the 
value of the property is under $100.79 

With the exception of "joyriding;" which is prefaced by a special 
"notwithstanding" clause, the Oommittee does not intend the above 
grading classification to be interpreted so as to limit prosecutorial 
discretion. On the contrary, if an offense (for example) involved 
property which was of a type specified in subsection (b) (2) (B) but 
which was also of a value in excess of $100,000, it is the Oommittee's 
intent that eitM7' level (class C or D felony) of the offense could be 
charged. 

SEarION 1732. TRAFFICKING IN STOLEN PROPERTY 

1. In General and Present Federal Law 
This section parallels the trafficking in smuggled property offense in 

proT,lOsed section 1412. The section has no direct counterpart in existing 
Federallaw.Bo It is designed to create a distinction between the "traf-

n 24n u.s. 467 (1918). 
,. I'lp{, nlPO TTnifM RfnfpR v. nnfli •• 401 F.2rl Sl! (nth Clr.) .. cert. denied, 409 U.~. !l~1 

(1972), holcllng that mall mlsdeliverNI remains "In the mall" for purposes of 18 U.S.C. 
17Of! In view of the contin11ing obligation of the Postal Service to make a proner delivery; 
Uniter/. Stntes v. Lopez, 457 F.2d 396 (2d Cir.). cert. deuied, 409 U.S. 866 (1972). . 

.. In nrldltlon. ns nrevlo11slv rIlscussed, Class B misdemeanor status Is made applicahle to 
the so·called "joyrldln,::" situation. 

so ~~ctlon~ 17:-12 flnd 17l!l! p<FPntfnIly I!Cccllt the recommendation of the American Bar 
Association as to the need for separate troa tment of ofl'enses relating to the receipt of stolen 
property. Hearings, p. 5813. 
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ficker" in stolen goods (i.e., most commonly 1 ;)e professional "fence") 
and the individual, not in the business of debEng in stolen propert-, < 

who buys or receives stolen wares for lris own use. T], ~ ... tter ina.' ': 
dual's offense is covered in the followin~ section at. ~. ,-t'. \ .:.·1 i"::-:')" 
level. The offense here is graded commensurately)'.'.!";, ~/'.i;,':(" ,.< 
tion 1'731. The Committee is aware that th~r~ ;;~n.y ii~ .~.:.;~: :'f~'\ ' .. ;: ",::~.::~.! 
a person's conduct will fall within the litt":)~h'.'~'n~wob':: <':i::-, .',. 
tion and yet Ollly warrant prosecution undel '; »s ser!ous,£:,"',;'i' .. 'c 

section 1733. Such cases are left to pros'"t;utlve dlscretk~' 
to the sentencing discretion or the courts. Notwithstandi.';: ." 
lack of watertight compartments in iJ~rmS of the categories ",o'!'.':. 
by this and the following section, the Committee believes that th, ',,~,; If> 

difference in degree of social harmfulnp..ss between the proff,- •. ;;"'" 

dealer in stolen goods and the one-time or occasional purcha~,'i', 
buys them for his 0'''11 use is sufficiently apparent to justify the C.L·,~,.i l'." 

of the trafficking offense. 
~. The Offense 

Subsection (a) provides that a person is guilty of an offense if l~", 
traffics in property of another that has been stolen. "Traffics" is defined 
in section 111 to mean "( a) to sell, transfer, distribute, dispense, or 
otherwise dispose of to another person as consideration for anything 
of value; or (b) to buy, receive, possess, or obtain control of with 
intent to do any of the foregoing." Thus, this section covers dealings 
in stolen property where the actor acquires the merchandise not for 
himself but to dispose of it to another person for a consideration.81 

As indicated, the intent of the Committee is that the section be pri-
marily used with respect to the professional "fence" of stolen goods, 
whose activities encourage others to commit the underlying offense. 'S~ 

The conduct in this section is "trafficking" in property. Because no 
level of culpability is specifically designated, the requisite state of 
mind that must be proved is at least "kriowing," i.e., that the offender 
was aware of the nature of his actions.82 

The elements that the property is that "of another" and that the 
property ~'has been stolen" are existing circumstances.s3 "Property 
of another" as a term, including the definition of "property," is dis
cussed in the preceding section and that discussion is incorporated 
here. Be<lanse no level of culpability is prescribed herein with respect 
to this element, the requisite state of mind to be shown is at a mini
mum, "reckless," i.e., that the defendent was aware of the risk that tho 
property was that of another but disregarded that risk.84 The same 
culpability standard applies to the fact that the property has been 
stolen. It is the view of the Committee that a person who is aware of 
the possibly stolen nature of goods and who knowingly traffics in 
such goods in disregard of a substantial risk that the property is 
stolen engages in conduct that warrants penai sanctions.85 

3. Proof 
Section 1739 (b) (1) contains an evidentiary provision applicable 

to this section stating, in essence, that possession of property recently 
81 ThIs section thus does not cover the situatIon where a person buys or receIvl's ~tolrn 

property with Intent to give It to a frlrnrl. family member, or n charity. 
"'Rpl' Rectlons 3!Y3(b)(t) nnd 302(h)(1\ 
83 The term "stolrn property" Is broaclly de!lned In spctlon 111 to menn propprtv that Imp 

been the subject of "any criminal taking," Cf. United State8 y, Turley, 81tPI"a' note 5 . 
.. See sections 1l03(h)(2) nnd 302(c) (1), 
B5 For a more detalle!l dIBc\l~slon of the level of culpabllIt;v required with respect to thp 

fact that the property Is stolen, see the Ilext section, 1733, coverIng receIpt of stolen 
property. 
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stolen, unless satisfactorily pxplained, constitutes prima facie evidence 
that, inter alia, the person in possession was aware of the risk that 
the property had been stolen. This provision (including the meaning 
of "prima facie evidence") has been discussed in connection with the 
preceding section, and that discussion should be consulted here. As in
dicated, tho instant provision merely codifies current Federal judicial 
doctrines. 

Section 1739 (b) (2) contains a further evidentiary provision to the 
effect that the purchase or sale of stolen property at a price substan
tially below its fair madret value, unless satisfactorily explained, con
stitutes prima facie evidence that the person buying or selling the 
property was aware of tlH~ risk t}-.1lt it had been stolen. 

This too codifies a well-recognized common law inference sustained 
by the Federal courts.S6 A simIlar provision has been included in sec
tion 1414 in the proposed Code with respect to the trafficking and 
receiving offenses involving smuggled property. 

Section 1739 (b) (3) adopts a recommendation contained in the 
Model Theft and Fencing Ad by providing an evidentiary provision 
to the effect that the purchase or sale of stolen property by a person 
who traffics in property as a business, out of the regular course of busi
ness, or without the usual indicia of ownership other than mere pos
session,' unless satisfactorily explained, constitutes prima facie evi
dence that the person buying or selling the property was aware of the 
risk that it had been stolen.S7 

4. B a1' to Proseoution 
Section 1739 (c) provides a bar to prosecution if the property that is 

the subject of the offense is intangible property of the United States, 
not obtained' by trespassory means, if the primary purpose of the de
fendant in obtaining it was to disseminate it to the public. This provi
sion has been discussed in relation to the previous section and that dis
cussion should be consulted here. 
5. Jwiscliotion 

'rhel'o is Federal jurisdiction over an offense described in this sec
tion in three circumstances. The first is H a circumstance set forth in 
the jurisdictional section of the theft offense, section 1731, exists or 
has occurred. These provisions are discussed in the preceding section 
of this report.. For the most part, the Committee, believes that there 
should oe equivalent jurisdiction over the crimes of theft, trafficking 
in, and receiving stolen property. The second basis for Federal juris
diction is if the property is an interest bearing obligation of the 
United States. This is meant to reach all forms of United States obli
gations which earn interest, whether through discount or accrual, 
including savings bonds, treasury bills, treasury notes, and treasury 
bonds. The justification for this coverage, which will be new to Fed
erallaw, is contained in hearings held before the Senate Permanent 
Subcommittee on Investigations concerning organized crime and theft 

Il<J F'PP P.I! .. T1nitpt/ Rfatl'R v. Rrnlrpr. fR2 1".2<1 117. 1110-1:11 (l!c1 Clr 10711): spp alRo 
United Stafell v. In/anti. 474 F.2d 1122. 52~1I26 (2d Clr. 1978) i. Mellon v. United Staten 
207 F.2d 11118 (4th Clr. 19113); United Statell v. Wain". 170 F.2a 603. 606 (7th Clr. lMQI 
(dIctum). 

I17ISee BJ'Ilkey nnd Goldsmith. CMminal Re,U8t,·/bu.tion oj Stolen Proverty: The Need Jor 
ReIOl·m. 74 IIIlrh. TJ. Rc,'. 1511, 1587 (107'0). also advocating the adoption of such n 
stntutory Inference. 
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and trafficking in corporate and governmental st~cu]'ities and obliga
tions which show, as pointed out by Senator Percy, that a considerable 
portion or the approximately $100 million in mi~:sing United States 
gover:tIDlent obligations are in the hands of "fences" awaiting an op
portunity to be sold.s8 Such trafficking clearly is damaging to investor 
confidence in United States interest bearing obligations, yet it cannot 
be plIDished under current Federal laws absent some other :factor such 
as transportation of the obligation in interstate commerce or the use 
of the mails. In essence, those hearings and other information avail
able to the Committee indicate that there is a seriolls and growing 
problem, with which States are unable to cope, in the "fencing" by 
organized crime elements of stolen United States government obliga
tions. The Committee accordingly has included jurisdiction over this 
conduct in this section in the hope of deterring this burgeoning unlaw
ful activity through future Federal investigation and prosecution of 
the major criminals who encourage it through their "fencing" opera
tions. The Committee has not, however, extended theft jurisdiction 
itself this far, believing that the theft of a United States savings 
bond or similar obligation of the United States shouldl'emain exclu
sively a matter :for State and local authorities. On the same theory, the 
Committee has not included this jurisdictional base for the following 
section dealing with receiyers of stolen property. Since the receiving 
offense covers simple possession (with culpable knowledge) of stolen 
property, extending Federal jurisdiction of this offense would permit 
Federal prosecution of the person who steals a government savings 
bond as a receiver. The Committee is interested only in reaching, as a 
Federal offense, the professional trafficker in United States interest 
bearing obligations and has therefore limited the extensioil of Federal 
jurisdiction solely to the offense described in this section. 

The final jurisdictional circumstance is if the property has a value 
of $5,000 or more, or is ammunition, a vehicle, or a firearm, and, after 
having been stolen, is moved across a State or United States boundary. 
This provision complements section 1731 (c) (9) and, in conjunction 
with section 1733, carries forward the basic scope of the National 
Stolen Property Act laws, 18 U.S.C. 2312,2314,2315, and 2316. Those 
statutes punish the transportation in interstate or foreign commerce 
of a vehicle or property valued at $5,000 or 111ore, "knowing the same 
to have been stolen". Similarly, 18 U.S.C. 922(i) proscribes the inter
state or foreign transportation of ammunition or a firearm "knowing 
the same to have been stolen". The inclusion of the jurisdictional base 
in this section is necessary to perpetuate the full reach of these pro
visions, since the comparable base for theft extends dilly to interstate 
or foreign transportation "in the commission of the offense". 
fl. Grading 

An offense under this section is graflefl as an ofl'em;e of the same 
class as that specified in section 1731(b) for the theft of the same 
obiect. This reflects the Committee's judgment that the trafficker in 
stolen goods warrants the same kind of treatment as the person who 
stole them. so 

58 f:ec 121 ConI!. Ree. S 143Rfi-14IlR6 (July 30.1075 (rlallved.). 
59 cr. 1.'1 U.S.C. 2113'c): UlIiterl Sta.tes v. BOlin, 4211 F.2rl SR4 (9th Clr.), cert. rlenled, 

1l9S U.S. 954 (1970) : United Statcs v. Evans, 4016 F.2d 908 (8h elr. 1971), cert. denlell, 
404 U.S. 1021 (1972). The Committee was urged by one witness to grade the trafficking 
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SECTION 1733. RECEIVING STOLEN PROPE.ITl'Y 

1. In GeneraZ 
This section make~ it an offense to receive propert:,Y cf :1llothe~ t?at 

has been stolen. It complements the general theft sect10n. by permIttmg 
separate prosecution of the defendant who receives the property from 
the person who stole it. Along with the previous sect.ion, it is designed 
to carry forward the basic receiving offenses in existing law.oo 

'2. Present Federal Law 
Current law covers receiving offenses in several statutes, each with 

its own jurisdictional base: . 
18 U.S.C. 641 deals with prope.rty of the United States. It makes it 

an offense to receive, conceal, or retain property of the United States 
with intent to convert it to one's use, knowing it to have been em
bezzled, purloined, converted, or stolen. The basic penalty is up to ten 
ye'1rs in prison. The penalty diminishes to a misdemeanor level (one 
year) if the yalue of the property is less than $100.00. 

18 U.S.C. 659 makes it an offense if a person "buys or receives or 
has in his possession" goods from an interstate or foreign shipment, 
"knowing the same to have been embezzled or stolen." The basic penalty 
is a maximum of ten years in prison. The penalty diminishes to a 
misdemeanor level (one year) if the value of the property is less 
than $100.00. 

18 U.S.C. 662 covers receiving stolen property within the special 
maritime and territorial iurisdiction of the United States. A violation 
is normally punishable by imprisonment not to exceed three years. 
The penalty diminishes to a misdemeanor level (one year) if the value 
of the property is less th:an $100.00. 

18 U.S.C. 922(j) makes it unlawful for any person to receiye~ con
ceal, store, bartel', sell, dispose, or l)ledge or accept as security for a 
loan any ammunition or firearm moving as, or which constitutes, inter
state or foreign commerce Imowing the same to have been stolen. The 
maximum penalty is imprisonment for fiye years. 

18 U.S.C. 1708 punishes by up to five years in prison whoever re
ceives mail matter, h"llowing the same to have been "stolen, taken, 
embezzled, or abstracted." 

18 U.S.C. 2113 (c) deals with property of financial institutions. 
It makes it a crime to receive property taken from a federally insured 
bank, savings a.nel loan association, or credit union, knowing such 
property to have been stolen. The penaJty is the same as that prescribed 
for the taker under 1R U.S.C. 2113 (b), i.e., imprisonment for up to ten 
ye!1rs if the valtf'e of the property taken exceeds $100; otherwise a 
prIson term of up to one year. 

offense here. as well as in the section covering smuggled property (1412), hlgh(>r than 
that anolleable to the thief or Smnggler, on the gronnd that a stndy of organized crimp 
inrl!~atps that the trafficker is usualIv a more Fignlficant crhnlnal thnn the thief And that 
"fencfn~". bpcauFe it tends to Cfl'l.C thpftR. iR a more serious crime than theft. Henrlngs, 
no. 8f114. 862!l-8740 (testimony of "G. Rohert Blakey) ; see also Blakey amI Goldsmith, Orim
i",!!l Rcelistr-ibution oj Stolcn Propm"/;u: The Nccel jOl' Rejon"" Bltpra note 87. While not in
cluding this novpl annroadl in this bill the ('om01fttpp iR in n I!repment on thp noint concern
inc: the central importance of the "fence" in theft activities and new ideall should be 
p"nlored in the future to (Ienl with this TJroblem. It might be noted also that a professional 
"fence" may be nrospCllipc1. upon proof of two or more trafficking incidents, for racketeering' 
un(ler "ection 1802. whirh carries a maximum twenty-five year prison term. 

00 Sections 17112 anel J 7RII PRRential\y reApct tIll' Tpcommel1c1ntion of tlIP AlllPricnn nor 
ASRo~intlon as to the neec! for separate treatment oe offenses relnting to the receipt of stolen 
property. Hearings. p. 5813. 
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18 U.S.C. 2313 proscribes ;arious acts relatin~ to stolen motor vehi
cles or aircraft. It authorizes up to a five-year prIson sentence for who
ever receives, conceals, stores, barters, sells, or disposes of any motor 
vehicle or aircraft, moving as, or which is a part of, or which con
stitutes interstate or fomign commerce, lrnowing the same to have been 
stolen. 

18 U.S.C. 2315 is similar to section 659 discussed 11bove. It covers 
receiving stolen goods in general, where they are of the value of 
$5,000 or more and are moving as, or a part of, or constitute inter
state or foreign commerce. The penalty is imprisonment for not more 
than ten years. . 

18 U.S.C. 2317 deals only with cattle. It makes it a crime to "receive, 
cOllceal, store, barter, buy, sell, or dispose of any cattle, moving in or 
constituting a part of interstate or foreign commerce, lrnowing the 
snme to have been stolen." Violation of this statute subjects the of
fender to a maximum prison term of five years. 
3. The Offense 

Subsection (a) of section 1733 provides that a person is guilty of an 
offense if he buys, receives, possesses, or obtains control of property 
of another that has been stolen. The verbs used to describe the conduct 
in this offense constitute the latter llart of the definition of "traffics," 
nsed in the preceding section. No intent to dispose of the property, 
however, need be shown. Hence, this section is designed principally 
to reach the individual who obtains stolen property for his own use. 

The conduct in this section is "buys; receives, possesses, or obtains 
control of" property. Because no culpability level is specifically 
designated here, the applicable state of mind that must be proved is 
at least "knowing," that is, it must be shown that the defendant was 
aware of the nature of his actions.91 

The Committee intends the terms, "buys, receives, possesses, or 
obtains control" to cover as inclusively as possible the entire range of 
conduct from the initial acquisition of property through the holding 
on to it. As the National Commission explained in its formulation of 
the offense.92 

The reason for using multiple terms in this context instead 
of simply using the term "receiving" is that the requisite 
lrnowledge that the property has been stolen can be acquired 
at any time during the course of one's dominion or control 
over property. The judgment is that one who acquires proJ?
erty innocently is as culpable if he later learns that it IS 
stolen and in the face of that lrnowledge continues his control 
over it or disposes of it, as he would have been if he had 
initially received it with such lmow]lddge. 

Furthermore. it should be noted that by employing these words, 
the Committee intends to retain the meaning of the various terms 
currently employed in title 18 to cover receiving offenses. 

The second element, property "of another," is an existing circum
stance. This ~lement, including the definition of property, has been 
examined in connection with the section on theft (1731), and that dis
cussion is incorporated here. Because no level of culpability is 

01 ~ee sections '303 (b) (1) and 302 (b) (1 ) • 
• 2 Working Papers, p. 933. 
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expressly prescribed in this section with respect to this element, the 
requisite state of mind to be proved is, at a minimum, "reckless," _ 03., 
that the defendant was conscious of but disregarded the risk that tIle 
circumstance existed, and the risk was such that its disregard con
stituted a gross deviation from the standard of care that a reasonable 
person would have exercised in the circumstances.03 

The element that the property of another "has been stolen," is like
wise an existing circumstance as to which the requisite culpability 
level is, at a minimum, "reckless." This culpability standard is in
tended to reflect the concerns of Judge Learned Hand in his oft-quoted 
statement on the proper state of mind for receiving offenses: 0·1 

The receivers of stolen goods almost never "know" that 
they have been stolen, in the sense that they could testify to 
it in a court room. The business could not be so conducted, 
for those who sell the goods-the "fences"-must keep up a 
more respectable front than is generally possible for the 
thieves. Nor are we to suppose that the thieves will ordinarily 
admit thfJir theft to the receivers: that would much impair 
their ba.rgaining power. For this reason, some decisions even 
ge so far as to hold that it is enough, if a responsible man in 
the receiver's position would have supposed that the goods 
were stolen. That we think is wrong; and the better law is 
otherwise, although of course the fact that a reasonable man 
would have thought that they have been stolen, is some basis 
for finding th!1.t the accused actually did think so. But that the 
jury must find t.hat the receiver did more than infer the theft 
from the circumstance has never been demanded, so far as 
we know; and to demand more would emasculate the statute 
for the evil against which it is directed is exactly that: i.e., 
making a market for stolen goods which the purchaser be
lieves to have probably been stolen. 

The Committee believes that the "reckless" level of culpability as 
defined in section 302, generally walks the line Judge Hand drew. 
Proof of a reckless state of mind requires proof of more than that a 
reasonable man would have supposed the goods were stolen. The de
fendant, not a fictional reasonable man, must perceive the risk that 
the goods ·were stolen, and he must act notwithstanding his awareness 
Of the risk. There need not be proof, however, that the defendant 
actually lmew that the goods were stolen.US As under section 1732, it 
is the view of the Committee that a.person who is conscious of the pos
sibly stolen nature of merchandise and who knowingly obtains it in 
disregard of a substantial risk that the property is stolen OG engages 
in conduct sufficiently blameworthy to warrant penal sanctions. 
4. Defense 

The National Commission included an additional (llement ill its 
formulation of the offense requiring proof of an intent to deprive tIie 
owner of the property. As the Commission explained, "(i)t is this 

D'Sre ~ect!ons 303(bl (2) und 302(c) (1). 
D. UlIife(/ State.~ v. Wm·'fp,r. 160 F.2r1 4:lR. 441-442 (2rl Clr. 1947). 

Do In this respect the Committee's stundnrd is slightly less d{omuDlllnl: thnn thut in 
i~!7z~~" und other cuses. See, e.g., Ur.itcd· State8 v. FieldB, 466 F.2d 119. 120 (2d Clr. 

OD The mennlng of "stolen" hns been explnlned In connection with section 1732. 



Section 1733. 680 

a:spect of the mental element that protects the actor who knowingly 
comes into possession of stolen property, but does so in good faith and 
with the intention of restoring the property to its owner or to the 
authorities." 97 Rathel' than including an additionn,l element to this 
effect in the offense, the Committee in subsection (b) has afforded an 
affirmative defense if "the defendant bought, received, possessed, or 
obtained control of the property w ~th intent to report the matter to 
an appropriate law enforcement officer or to the owner of the property." 
The affirmative defense serves the same purpose as the intent element
i.e., it excludes from criminal liability a person who purchases or other
wise obtains control of property for samaritan purposes-and has the 
added virtue of relieving the prosecution of proving in every case that 
the actor did not intend to return the property to a person entitled to 
have it. The rationale underlying the decision to shift the burden to the 
defendant 98 is that the defendant is in a much better position than 
the government to show his intent to return the property. Furthermore, 
because of the possibility that this type of defense may be asserted as 
a sham, it seems reasonable to require the defendant to demonstrate 
his good intent. 
5. BaT to Proseaution 

Section 1739 ( c) provides a bar to prosecution if the property th at 
is the subject of the offense is intangible property of the United States. 
obtained by non-trespassory means, if the defendant's primary purpose 
jn so doing was to disseminate the property to the public. This provi
sion has been discussed in connection with section 1731 and that dis
cussion should be consulted here. 
6. Proof 

Paragraphs (1), (2), and (3) of subsection (b) of section 1739 
contain prima facie evidence provisions that may be used to show an 
awareness of the risk that the property was stolen. These provisions 
have been discussed in relation to sections 1731 and 1732, and that dis
cnssion is applicable here. 

It should be noted that the Committee has decided to reject the 
National Commission's additional provision for a "prima facie case 
of theft" where a public servant or a person connected in any capacity 
with a financial institution has failed to account upon lawful demand 
for property entrusted to him as part of his official duties or where 
an audit reveals a shortage or falsification of his accounts.n9 

The Commission beHeved this provision to be warranted on the 
theorY' that those who handle money and property are placed under n 
high duty of care and thns warrant exposure to the possibility of a 
successful theft prosecution if they cannot account for the money 
entrusted to them.loo 

The Commission's formulation is derived from 18 U.S.C. 3487, which 
provides that the refusal of !),ny person charged with the safekeeping 
or disbursement of the public money to pay any draft drawn upon him 
by the General Accounting Office, for any public money in his hands 
belonging to the United States, or to transfer or disburse any such 

.,. Working Papers, p. 935. 
;. See tlle dpfinitlon of "affirmative defense" In section 111 • 
... See Flnnl Report, § 17::19(2) (R). 
100 See Working Papers, p. 931. 
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money, promptly, upon the legal requirement of any authorized officer, 
shall be deemed to constitute prima facie evidence of embezzlement.101 

The Commission, however, expandE-d greatly upon 18 U.S.C. 3487 
to provide covemge of persons connected in any way with a financial 
institution. The Committee believes that this provision sweeps too 
broadly. Under the Commission's proposal, it is conceivable that every 
management official of a bank could be held responsible for failing 
to account where a lower-echelon employee has embezzled funds from 
customer's accounts. 

It is the Committee's view that the better approach is to rely on 
the common law theory that the failure of a fiduciary to account for 
property entrusted to him is sufficient to support a verdict of embezzle
ment.102 Prosecutorial experience in this area has shown that a statu
tory provision setting forth a prima facie case is not critical to the 
success of such prosecutions, unlike the situation with respect to the 
aforementioned proof provisions dealing with receivmg stolen 
property. 
7. J,urisdiotion 

There is Federal jurisdict.ion over an offense described in this section 
if a circumstance specified in section 1731 ( c) or 1732 ( c) (3) exists or 
has occurred. These bases are discussed in this report in relation to 
those sectiom, and that discussion should be adverted to here. 
B. Grading 

An offense under this section is graded as of the class llext below 
that specified in section 1731 (b) for theft of ,the same property. 
This implements the Committee's decision to punish the occasional 
receiver under this section at a lower level than the professional 
"fence" under section 1732. Howeyel', the graeling is structured so 
that, if the value of property is greater than $500 or cOllsists of any 
of the enumerated types of property set forth in section 1731 (b) (2) 
(B), the offense will remain (as it is under current,law) a felony. 

SECTION 1734. EXECUTING A FRAUDULENT SCHEME 

I. In General 
This section contains two offenses. The first is designed substantially 

to reenact the current series of Federal statutes punishing schemes to 
defraud.loa These statutes, although worded substantially in similar 
fashion, am each limited to the use of a particular means for the pur
pose of executing the scheme, sufficient to confer Federal jurisdiction 
(e.g., the mails, or a transmission via radio, wire? or television com
munication in interstate or foreign commerce). This section consoli· 
dates these narrow offenses intu a single, all·encompassing fraud 
statute. 

The present Federal statutE:lS in this area play an important role 
in protecting the consumer against fraud, since the circumscribed juris
diction of the States renders it difficult for them to suppress fraudulent 
interstate promoters; an indictment or even a conviction in one State 

]01 See nlso 18 U.S.C. 643. 3497. 
]C2 See United States v. Poteell, 413 F.2d 1037 (4th ·Clr. 1969) : TaylO1' Y. Dniterl States, 

320 F.2d 843 (!lth Clr. 1963), cert. denlpd,. 376 U.S. 916 (19(J4) ; O'MalloJ! Y. Ulliterl Stu-te,'. 
378 F:2d 401 (1st Clr.). cert. denied, 389 U:S. 1008 (19(J7); Roberts v. United Stutes, 151 
F.2d (J64 (5th Clr. 1945). 

lQ3 See 18 U.S.C. 1341, 1343. 2314. 
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often has little effect on operations in other States. Partly for this 
reason, the Federal courts have been liberal in their interpretation 
of the Federal laws, enabling them to reach a wide variety of fraud
ulent schemes. The Committee's intent is to retain the body of highly 
favorable case law that has evolved under the current statutes. 

The second offense contained in this section is new and is aimed at 
a particular type of fraudulent scheme-the pyramid sale- that for 
various reasons has seldom been prosecuted successfully under existing 
enactments. The Committee's proposal is based upon a similar bill 
(S. 1509), introduced by Senator Moss, that passed the Se;r;ate on 

May 14, 1975.104 

~. PresentFederalLaw 
The basic mail fraud statute, 18 U.S.C. 1341, originally enacted in 

1872, provides that: 
[w]hoever, having devised or intending to devise any 

scheme or artifice to defraud, or for obtaining money or 
property by means of false or fraudulent pretenses, repre
sentations, or promises . . . for the purpose of executing 
such scheme or artifice or attempting to do so, places in any 
post office or authorized depository for mail matter, any 
matter or thing whatever to be sent or delivered by the 
Postal Service, or takes or receives therefrom, any such 
matter or thing, or knowingly causes to be delivered by mail 
according to the direction thereon, or at the place at which 
it is directed to be delivered by the person to whom it is 
addressed, any such matter or thing, shall be fined not more 
than $1,000 or imprisoned not more than five years, or 
both. 

In 1952, Congress enacted a statute (now 18 U.S.C. 1343.) pro
hibiting fraud by wire, radio, or television, in terms nearly identical 
to those of the mail fraud statute. That law provides that: 

[w]hoever, having devised or intending to devise any 
scheme or artifice to defraud, or for obtaining money or 
property by means of false or fraudulent pretenses, repre
sentations, or promises, transmits or causes to be transmitted 
by means of wire, radio, or television communications in 
interstate or foreign commerce, any writings, signs, signals, 
pictures, or sounds for the purpose of executing such scheme 
or artifice, shall be fined not more than $1,000 or imprisoned 
not more than five years, or both. 

Case law interpreting the wire fraud statute generally follows that 
with respect to mail fraud. The discussion below, while concentrating 
on mail fraud, is applicable to both mail or wire fraud unless otherwise 
stated. 

The basic elements of a mail fraud violation under 18 U.S.C. 1341 
are: (1) a scheme to defraud, and (2) use of the mails in furtherance 
of the scheme.10s Generally, the courts have held that there must be a 
specific intent to defraud,lOG but that intent to use the mails to effect 

10< See 121 Congo Rec. S. 8063, (May 14, 1975 (dally ed.». 
105 Pereira V. United States, 347 U.S. 1 (1954). 
100 E.g., Williams v. United States, 278 F.2d 535 (9th Clr. 1960). 
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the scheme need not be shown if such use could reasonably have been 
foreseen.107 Thousands of cases prosecuted under the mail fraud statute 
have established, inter alia, the following principles: 

A... The phrase "scheme and artifice to defraud" is to be broadly 
interpreted; for example, it 'has been held to reach a scheme calculated 
to deceive persons of ordinary prudence and comprElhension even 
though no misrepresentation is made. lOB 

B. Any scheme which involves elements of trickery or deceit is within 
the mail fraud statute. 

C. A scheme to defraud may be shown by statements of ha~f tru~hs 
or the concealment of materIal fact, as well as by affirmatIve mIS
representation. 

D. One who acts with reckless indifference as to whether a repre
sentation is true or false is as liable as if he had actual knowledge of 
the falsity. 

E. The success or failure of the scheme is immaterial, and it is not 
necessary to show that any person was in fact defrauded. 

F. A scheme to defraud encompasses false representations as to 
future intentions, as well as existing facts. 

G. A.. promoter's sincere belief in the ultimate success of his enter
prise will not excuse false representations. 

H. The mail fraud statute was intended to protect the gullible, the 
ignorant and the over-credulous as well as the more skeptical. The 
"monumental credulity of the victim is no shield for the accused." 109 

I. Proof of reliance on the false representation is not necessary. 
In addition to the mail and wire fraud statutes, the second para

graph of 18 U.S.C. 2314 punishes by up to ten years in prison: 
[w]hoever, having devised or intending to devise any 

scheme or artifice to defraud, or for obtaining money or prop
erty by means of false or fraudulent pretenses, representa
tions, or promises, transports or causes to be transported, or 
induces any person to travel in, or to be transported in inter
state commerce in the execution or concealment of a scheme 
or artifice to defraud that person of money or property hav
ing a value of $5,000 or more. 

Though there have been few cases prosecuted under this provision 
since its enactment hl 1956,110 the Committee believes that the coverage 
should be retained for the reasons stated by Congress at that time: III 

... [T]he Department of Justice has found that our 
present Federal laws are inadequate when it comes to dealing 
with the criminal who utilizes travel by the victim in the 
perpetration of the scheme to defraud that individual of his 
money. Such criminals avoid prosecution under the mail fraud 
statutes (sec. 1341 U.S.C., title 18) by not using the mails. 
Also delay on the part of the victhn in reporting his being 
hoaxed makes prosecution under the present provisions of 

1111 RI?, Pm'eira v. United State8, 8upra note 105, at 8-9; Umted States V. Sparrow, 470 
F.2<1 885, 889 (10th Clr. 1972), cert. denied, 411 U.S. 936 (1973). By contrast, under 18 
U.S.C. 1343 no scienter need be shown as to the use of aTh interstate wire or other com
munIcatIon facillty. See United. States v. BlaSSingame, 427 F.2d 329, 33D-331 (2d Clr. 
1970). cert. denied. 402 U.S. 945 (1971). 

loa Rlachly v. United Rtates, 380 1<'.2<1 !l65, 673-674 (5th Cir. 1967). 
10' Dca-ver v. United StMes, 155 F.2d 740 (D.C. Clr.l. cert. aenled, 329 U.S. 766 (1!)46).) 
110 E.g., United States v. Ha8sel, 341 F.2d 427 (4th Clr. 1965) ; United. States v, <fcoratow, 

434 F. 2d 1288 (5th Clr.19701. cert. df'nled, 401 U.S. 955 (1971). 
111 H. Rept No. 2474, 84th Cong., 2d Sess., p. 3 (1956). 
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section 2314 of title 18 for tJhe 'transportation in interstate 
commerce of money taken from the victim more difficult. 
Delay makes it possible for the criminal to move far from 
the sCene of the swindle and dispose of the money which con~ 
st~tutes the necessary evidence to establish elements of the 
crIme. 

This proposed legislation is intended to remedy this present 
lack in the law. Few people carryon their persons the large 
amounts of money sought by these confidence m(m, and it is 
therefore necessary for the victim to travel in intf~rstate com
merce to his home in. order to get the money for the faJse ven
ture described by the confidence man as a part of the scheme. 
This travel by the victim not only serves to provide a means 
of carrying the money to the criminal by the agency of the 
victim himself, but because the victim is induced to . travel 
away from home, the time incident to his travel and return 
may also occasion an additional delay which can be used by 
the criminal to escape from the scene. 

The committee recognizes the need for the amendment pro~ 
posed by this bill, and agrees with the position taken by the 
Attorney General in this matter. Accordingly,this committee 
recommends that the bill be favorably considered. 

3. The Offen8e 
Subsection (a) (1) provides that a person is guilty of an offense if, 

having devised a scheme or artifice (A) to defraud, or (B) to obtain 
property of another by means of a false or fraudulent pretense, repre
sentation, or promise, he engages in conduct with intent to execute 
such scheme or artifice. 

This provision, insofar as possible within the confines of proposed 
Code style and structure, is designed to duplicate current law. More
over, as previously mentioned, the Committee wishes to retain the case 
law that has developed around the current statutes and therefore 
intends that the concept of a "scheme or artifice to defraud or to 
obtain property of another by means of a false or fraudulent pretense," 
ek, be read to incorporate 'the body of judicial decisions construing 
the equivalent language in 18 U.S.C. 1341, 1343, and 2314.112 

The conduct contains two elements. The first consists of "having 
devisecl a scheme 01' artifice to defraud, or to obtain property by means 
of a false or fraudulent pretense, representation, or promise." The 
second consists of engaging in any conduct. Since no culpability stancl-

ll.2 This same purpose Is reflected in the definition of "conduct" in suhsection (bl (3) to 
Inclucle n failure to state a fact necpssary to avoid making a statement misleading. Ctttrent 
Inw clearly reaches instances where the fraud occurs through omission of material fncts. 
E.g., Ll18tiger V. United State8, 386 F.2d 132 (9th Clr, 1967), cert. denied, 390 U.S. 951 
(1968). However, without the special definition of "conduct" It Is arguable that some 
frnudulent schemes that nre now within the purview of 18 U.S.C. 1341 nnd 1343 could not 
be pnnlshed, In view of the general definition of the term "omission" (inclucled In the 
definition of "conduct") In section 111 11S meaning a failure to perform an act that there 
Is a legal duty to perform. No Indppendent legal duty mny exist to mRnclnte the dlscloRure 
of all fncts hy thE' offencler. A slmllnrly expnnsive con cent of prohibited nctlylty Is founrl 
In section 1761 la) (Ill (securlt!ps offenseo) dE'allng with fnlse statements tn n prospectuB or 
other document filed or kept under various secur!tir.s laws. 
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ard is desio-nated herein, the applicable stat€. of mind that must be 
proved with respect to each element is at least proved with resepect to 
each element is at least "knowing," i.e., that the defendant was aware 
of the nakure of his actions.l13 

The element that the property is "property of another" 114 is an ex
isting circumstance. Since no culpa:bility level is specifically set forth, 
the applicable state of mind to be established is at least "reckless", i.e., 
that the defendant was aware of but disregarded the risk that the cir
cumstance existed. 

The element that the conduct must be engaged in "with intent to 
execute such scheme or artifice" states the particular purpose for which 
it must be shown that the conduct was performed. 

While it is apparent that section 1731 (Theft) and this section over
lap, some overlap is necessary to insure complete coverage. Whereas 
(;he general theft statute covers obtaining property of another by 
fraud, this section covers all schemes to defraud, whether or not prop
erty is actually obtained. It is true that attempted thefts and conspira
cies to commit theft (by fraud or otherwise) under section 1731 can be 
reached via the applicable provisions of chapter 10. But section 1734 
also covers what can be called "one-man conspiracies" that might not 
amount to "attempts" under section 1001; that is, any conduct engaged 
in with intent to execute the fraudulent scheme, whether or not suf
ficient to constitute an "attempt," will permit conviction under this 
section. This broader coverage of "white' collar" crime, in addition to 
the desirabiHty of preserving the well-understood judicial interpreta
tions of existing fraud laws, justifies independent retention of the mail, 
travel, and wire fraud statutes in this section. 

The Oommittee has accordingly rejected the approach taken by the 
National Oommission to restrict the fraud provisions to the general 
theft section and to specify the various acts and omissions which have 
traditionally constituted fraud.115 Despite the Oommission's inclusion 
of a catch-all phase ("any other scheme to defraud"), there is a great 
risk that under such a formulation courts might be inclined to compel 
prosecutors to bring their cases under the more particularized provi
sions of the statute. 

The comp1ex and sophisticateel schemes prosecuted in Federal courts 
defy precise definition or categorization. Indeed, the "fertility of man's 
invention in devising new schemes of fraud is so great that courts have 
alw.ays declined to define it ... lest the craft of man should find ways 
of committing fraud which mi~ht evade such a definition." 11G 

Mail and wire fraud schemes typically involve a combination of 
false st,atements, half truths, failure to reveal material facts, lulling 
transactions, and the like. The following examples of the subtle and 
varied machinations that have been prosecuted in Federal courts illus
trate the wisdom of retaining current law: advance fee rackets; 111 

:113 See sections '303 (b) (1) llnd 302(b) (1). 
11-1 The term "property of another" Is defined In section Ill, 
U5 See Final Report, §§ 1732(b), 1741(a). 
110 37 Am. Jur. 2d. Fraud and Deceit, § 1. pp. 17-18; see also Blaohly v. United States 

IUPra. note 108, at 671. 
m Uniterl State8 v. Uhrig:. 443 F. 2d 239 (7th Clr.), cert. denied 404 U.S. 832 (1971). 
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schemes in.volving breach of fiduciary or official duties or breach of 
trust· 118 c.hain referral schemes· 119 charitable frauds· 120 schemes to 
obtai~ caEih or credit through ch~cks and check~kiting; '121 correspond
ence school schemes, 122 credit card schemes; 123 debt consolidation 
schemes; 124 franchise schemes; 125 schemes to defraud insurance com
panies; lliG schemes to defraud investors; 127 land sale schemes; 128 

loan application schemes; 129 merchandising schemes; 130 marital 
schemes; 131 planned bankruptcy schemes; 132 work-at-home schemes.ls3 

An injunctive remedy, broader than the one presently available to 
the Postmaster General, has been included in the procedural part of 
the proposed dode 134 in order to provide a means by which an al
legedly fraudulent activity can be enjoinecl pending criminal prosecu
tion. It parallels the effective provision for injunctive relief long used 
by the Securities and Exchange Commission in com'bating securities 
fraud.135 • 

Subsection (11) (2) provides that a person is guilty of an offense if he 
transfers, or receives anything' of value for, a right to pallticipate in a 
pyramid sales scheme, or recelves compensation from a pyramid sales 
scheme. 

The term "pyramid sales scheme" is defined in subsection (b) (4) to 
mean {'. plan or operation, whether or not invol ving the sale or distrlbu
tion of property, that includes a means of increasing participation in 
the plan or operation, under which a participant, upon payment of 
anything of value, obtains a right to receive compensation, (A) for his 
introduction of another person into participation in such plan or op
eration, or (B) for such other person's introduction of another person 
into participation in such plan or operation. "Anything of value" is 
defined generally in section 111 but is given a special definition in sub
section (b) (1) to exclude payment made for sales demonstration 
equipment, material furnished on a non-profit basis for use in making 
sales and not for resale, time or effort spent in pursuit of sales or re
cruiting activities and payment aggregating $100 or less on an annual 
basis. 

uS Unitetl State8 Y. Gurule, 437 F. 2d Z39 (10th Clr. 1970), cert. denied, 403 U. S. 904 
(1971). . 

no Blachly v. United State8, supra note 108. 
l!lO Kootiah v. United, States, 340 F. 2d 513 (8th Cir.). cert denied, 381 U.S. 951 (1965). 
lJI1 Williams Y. United Statcs, supra Dote 106. 
1J!2 Babson Y. United States, 330 F. 2d 662 (9th Clr.). cert. denIed. 377 U.S. 993 (1964). 
12:1 A.dams v. United States, 312 F. 2d 137 (5tb Cir. 1963). 
1.0. United States Y. Bertin, 2114 F. Snpp. 937 (D. Md. 1966). 
1J!5 Invilt v. United, StMes, 338 F. 2d 770 (9th Clr. 1964). cert. denied. 381 U.S. 911 

(196;;). 
1.06 United States v. Unger, 295 F. 2d 889 ('(th Cir. 1961). 
121 United, States v. Olilver, 224 F. Supp. 419 (D. Md. 1963). 
"'" Lustiger v. United States, 386 F. Zd 132 (9th Clr. 1967), cert. denied, 390 U.S. 951 

(1968), 
",. United States Y. Young, 232 'U.S. 155 (19141. 
"'" United States Y. Pres8, '336 F.Zd 1003 (2d Cil'. 1964). 'Cert. denied, 379 U.S. 965 

(l96ii). 
131 Pereira Y. United States, Ilupra note 105. 
""'Jacobs v. United States, 395 F. 2d 469 (8th Clr. 1968). 
, .. United State8 Y. Baren, 305 F. 2d 527 (2d Clr. 1962) • 
• '" Section 4(}21. 
136 See 15 U.S.C. 774. 

-- ---------------------------------------------------------------~ 
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The term "compensation" is defined in subsection (b) (2) to include 
payment based on a sale or distribution made to a person who is a 
participant in a pyramid sales scheme or who, upon such payment, 
obtains the right to become a participant; but does not include pay
ment based on a retail sale to an ultimate consumer. 

Finally, the phrase "sale or distribution" is defined in subsection 
(b) (5) to include a lease, rental, or consignment. 

At present there is no existing Federal law specifically prohibitin.:: 
the operation of 11 pyramid sales scheme, although several States have 
such statutes. The Securities and Exchange .commission has ha-0 some 
Sllccess in persuading courts that pyramid schemes are "secul"ties" 
nnd, not being registered, are illegal,136 On occasion themail: . ;l.ud 
statute, 18 U.S.C. 1341, has been used to prosecute operators 0' pyra
mid schemes for misrepresentations and fraudulent statemen';s made 
in connection therewith.131 However, such investigations and prosecu
tions tend to be very long and costly and, therefore, are not p"'nerally 
pursued. 

The harm to the public which can be and has been Cl\US"'; 
by the promotors of pyramid sales plans has been the subject 0: !"n 
recent comment in legal periodicals.lS8 The authors, while differ1l1g.~ .l 
the type and extent of Federal intervention warranted, are uniform in 
their recognition of serious misuse in the 'area of referral selling ... nd 
the need for legislation to curl> interstate promotors. 

S. 1509, introduced by Senator Moss, which passed the fJ8nate in th( 
94th Congress on May 14, 1975, responded to this need, and the present 
proposal derives from that measure. The proposal differs from the 
existing mail fraud statute (essentially carried forward in subsection 
(a) (1) ) in the method of reaching such schemes. Under the mail fraud 
statute (and under subsection (a) (1), 8up1'a), a prosecution is based 
upon misrepresentation and nondisclosure of mntodal facts; In a mail 
fraud prosecution of a pyramid sales schemo, fhn misrepresentation 
charged is that a purchaser in a pyramid sales l"bn may profit, recoup, 
or reduce his purchase price, by inducing others 1i:.o join the plan. The 
nondisclosure charged IS that it is mathemaHcahy impossible for each 
participant to do SO.189 

By contrast, the present proposal, like 13. 1509) does not proscribe 
misrepresentation and nondisclosure in th.e context of pyramid sell
ing; rather it proscribes pyramid selling p<;,~,., Be regardless of the man-

1M See s.JiJ.a. v. Glelln W. Tllrnel' JiJllterpri.ses, ';;1:., ,:,,;~. ll'.~'rl !l'W (llth Clr.). cert. denied, 
414 U.S. 821 (1073). 

"" E./( .. Blachl1/ v. United .<;t!JtS8, 8upra note lOll In ndaltlon, y';,c· Federal lottery statnte, 
18 U.S.C. 1302. has been uS~ii ,,' least on~e t" renl:!il :,~ 11lr~al:tlRil Gnl~ ~chelllfJ. I~ee Ztlbell1tlJn v. 
Un.ited State8, 339 P. 2d 4M L tlt!:l. Cit<. 19114). bur. ~!le l'atlolll11n of that C,lae suggests Its 
inapplicability to single-level I;;i.;:-·. lot! .. j,n Zebelmal.1 ';;:;e seh~li1.e was tbtlt the ad(lressce ot 
a letter, after purchasing a car, ,1'"u;<! receivfl $10(' each tIme onc l)f th", persons whose 
names he submitted to defendants purchaSEd (\',n autoL'lohlIe frnm them, 1l1\(\: ',"Guld receive 
an addithmal $50 ,-' .. , . .., time a person named by on.e of tIle ~!el'g()llfj he 0'. igit'ally solicited 
into the scheme. 1, ..••. , ," :" .'<.,:. car. The court helt \.ilat '~Zle element of chant·\! in connection 
with the $:;0 asp':', .... ,.".1 ,',h the addressee had no c<lllt:t''ll (Ute secom11Gyol). j)ll:lcoo the 
Bcheme within t~(~ ;:, ..... "t '."'. ',Ittery statute. 

''I'Spe, e.g., k·:', -" ,,',' ,:., gcllp.me8: Dare ~'() Be RC!}I."A.ted, 61 Geo. i:'.J, 1257 (1073); 
Note. Reglllatio" ':.;',~'!f"·'" :': ,'alelt ventures. ] 5 Wm. & Mt';:"Y L. HI!", 117' (.W'<8) ; Comment. 
Arizona's Homo! , .. " .. :~" .. ,,"" ril)d Rofen·a.Z, 8ttle6 Auf: A.n0miillatitm Gin1 SttllPcstwM lor 
Re/orm, 12 Arb;, 1 .. '.. ::'3 C1I)'{()); Comment, Mu!tf~rJi!'Yr.l (II' pY1Y1iiFl;f!r S'n1~~ JiJlIst!!MII: 
Fi'rrllld or lI'refJ F/ntet'i;. " j(l S. D. L. Rev. 35'S (,1973; : l!Nltm<lnt, li'e{JI·f";'~ i,c't}ulaUO?1 01 
PYramid Sale8 S!)hemc~" 10,(;'\ U. m. L.ll'. 1.37: Con1meut. 152 N. C. L. Ret', ~'(e, (:t97n); 
Cru;·~ Note. 27 Rut. L. Rev. 220 (1973} ; Comment. ttl T~J.:. L'. S'l\'. 788 (1!l1It). 

:"', See Blachly v. U1Ii~'ecl State8, <lUPra., note 108, lit 672. 
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ner of promotion. Because it is inherent in a pyramid sales plan that 
the number of participants expands geom'3tl'ically, control by the orig-. 
inal promoters of misrepresentation and nondisclosure throughout the 
promotion would most likely be impossible. For this reason, the pro
posed statute bars the scheme itself, as a species of fraud, irrespective 
of any particular fraudulent statement. 

The conduct in this offense is transferring or receiving. As no cul
pability level is specifically designated, the applicable state of mind 
that must be proved is at least "knowing," i.e., that the defendant was 
aware of the nature of his actions,14° The elements that what was trans
ferred or received was "anyt'3ing of value" 141 and that such trans
fer or ~eceipt was "for" (i.e., in return for) a .right to participate i~ a 
pyramld sales scheme, or that what was receIVed was "compensatIon 
from a pyramid sales scheme" are existing circumstances. Since no cul
pability standard is specifically set forth, the applicable state of 
mind to be shown is, at a minimum, "reckless," i.e., that the defendant 
was aware of but disregarded the risk that the circumstances 
existed.142 

It should be noted that under subsection (c) it is no defense to n 
prosecution for this offense that the plan or operation limits thl.' 
number of perBons who may participate, or imposes conditions with 
respect to the eligibility of participants, or that upon payment of 
anyt~~:]ng of value a participant obtains, in addition to the right to re
~eive ';compensati(.'ll,"!l.R defined in subsection (b) (2), any other prop
. rty. These are designbd to preclude the creation of loopholes enabling 
perpetrators of such schemes to escape punishment, e.g., by establish
ing conditions to eligibility (for example only adults over twenty-
ine years of age) . 
4. Jurisdiction 

There is FederaL jurisdiction over an offense in this section if, "in the 
.om mission of the offense the actor" : 

(1) uses or {',8.uses the use of the United States mail; 
(2) uses or causes the usp: of any interstate or foreign com

mUnIcation facility, including a facility of wire, radio, or televi
sion communk~ation ; or 

(3) travels in, or causes or indur.0s any uther person to travel in, 
····':tA· be trans] .. ,:>.d in, interstp'; .)1' f01'6ign commerce." 

'l'l!e~e j'. ';!"..:j;~r·; . '.c:es geP'" " ·if ref1.ect. the reach of current law, 
LS ~0l1tlj"'<r,' ". . ;. ~ T~ .. j.G. 134,]. 104:3,;)'.:-1 2314.143 The juris-

140 !'k.' .. ; ": ' (, •. 
141"" : Ilk •. " : <. section 111. 
lU'~ ',rl)" 
:LI , .. , 'lit schemes snch as that in Uniter!· States Y. Maze, 

811'. • . .": ; '.' a COIl"""t\on with the d!~cll~s!on of jnrlsdlctlon 
,. ".' <'rill", q10secuted untler the gek.p.ral theft stntute. 
:r . oroa,,' .':.' 18 U,7'.C. 2314, which presently reach~s 

'rluced , . trayelm interstate 01' foreign commerre. 
mt. in s<>veral ~nstances, persons haye evaded the 

.• /'1' the t·.' cJ bllenses for the perpetrators to meet 
4· ~ ~. (.~'" 'lsi ness. 
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diction in wire fraud situations (currently 18 U.S.C. 1343) has been 
broadened to include the use of the instrumentalities of an interstate 
communication facility even where the sounds or signals do not them
selves move in interstate commerce. Separating the jurisdictional bases 
from the substantive offense, in keeping with the general format of the 
proposed Code, will obviate the most frequent criticism made of cur
rent law-pyramiding of offenses. Thus, the mailing of ten letters in 
furtherance of a single scheme to defraud will constitute only one of
fense, and not ten as under the existing statute.144 

The jurisdictional amount included in the new <!onsumer fraud pro
vision (section 1138) does not apply to this section for two reason,S: 
first, section 1734, based on current law, requires a deliberate scheme to 
defraud; and second, section 1734 has the additional functions of pre
venting abuse of the instrumentalities of commerce and of the mails for 
the furtherance of schemes to defraud.:L4G 
5. Grading 

An offense under this section is graded as a Class D felony (up to 
six years in prison) if it is within subsection (a) (1) (fraudulent 
scheme other than pyramid sales). This harmonizes, at a compromise 
level, the present maximum sentence under 18 U.S.C. 1341 and 1343 
(five years) with that under 18 U.S.C. 2314 (ten years). Pyramid 
sales schemes are a Class E felony (up to three years).110 

SECTION 1735. BANKRUPTCY FRAUD 
I. In General 

This section is designed to protect the integrity of bankruptcy pro
ceedings. With some modifications principally in the area of cul
pability it substantially reenacts that portion of 18 U.S.C. 152 not 
covered by other 'sections of the proposed Code. This section also 
crea~es a new offense dealing with fraud in State insolvency pro
ceedmgs. 
93. Present Federal law' 

Existing law covering bankruptcy fraud is contained in a complex 
statute, 18 U.S.C. 152, which imposes up to a five-year prison sentence 
npon: 141 ' 

lH Likewise, such IL seoaration cllmiolLtes the ILnomlLly of requiring culprubUlty ILS t·o the 
jurlsdlctlonlLl element. See section 303(d) (2) : United Statea v, Bla88ingame, 8upra, note 
107, ILt 330-331. . 

H'See SpecllLl Committee on Con~umer Affnlrs, 00llBUmer Protection aHiZ Reccnt Vcr
S/OllB oj the Pl'OPoBerl New FerIeral Orlminal Oor/c, 32 Rt'cord of The Association of tho Bar 
of the City of New York 75 (Jan, 1077) and cnses cltcd ; 115 Congo Rec., S. 3082, lIIar. 24, 
1069 (dnlly ed.). 

". The mnxlmum pennlty prescribed In S. 1509 for the pyramid sales scheme offense wns 
one yenr In prison. Hnwever, a slmllnr blll. S. 1939, plLssed the SenlLte In the 93d Congress 
(see 120 Congo Rec. S 15085 Aug. 22. 1074 (dally cd.) ILnd cnrrled a mnxlmum penalt~. 

oC five yelLrs In prison. The three-yenr maximum ILpproved by the Commltt~~ I~ n coni. 
promise betwen the two bills nnd. In the Committee's opinion. felony grading Is necesslLry 
bernllPp of thp pprlollsnp"" of this frn'ullllent nctlvltv 

UT Tlnrler 18 U.R.C. 3284 the conrpaltnent of n bnnkrulJt or other debtor Is mlLde n contlnu. 
Ing olfense tor Jlurposes of the statute ot limitatIon!. This provision Is reflected In section 
1111 (Time LImitation.). 

I 
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Whoever lmowingly and fraudulently conceals from the 
receiver, custodian, trustee, marshal, or other officer of the 
court charged with the control or custody of property, or 
from creditors in any bankruptcy proceedIng, any property 
belonging to the estate of a bankrupt; or 

Whoever knowingly and frnnduJently makes a false oath 
or account in or in relation to any bankruptcy proceeding; 
or 

Whoever knowingly and frnudulently presents any false 
claim for proof against the estate of a bankrupt, or uses any 
such claim in any bankruptcy proceeding personally, or by 
agent, proxy. or attorney, or as agent, proxy, or attorney; or 

Whoever 'knowingly and fl'auclulcntly receives any .material 
amonnt of property from a bankrupt after the fllmg of a 
bankruptcy proceeding, with intent to defeat the bank
ruptcy law; or 

vVhoever knowingly and fraudulently gives, offers, receives 
or attempts to obtain any money or property, remuneration, 
compensation, reward, advantage, or promise thereof, for 
acting or forbearing to act in any bankruptcy proceeding; 
or 

Whoever, either individually or as an agent or officer of nny 
person or corporation, in contemplation of a bankruptcy 
proceeding by or against him or any other person or corporn
tiOIl, or with intent" to defeat the baJ:lkrnptcy law, knOlyingly 
and fraudulently transfers or conceals any of his property or 
the property of such other person or corporation i or 

Whoever, after the filing of a bankruptcy proceeding or in 
contemplation thereof, knowingly and fl'Il.l1du lently conceals, 
destroys, mutilates, falsifies, or makes fl false entry in any 
document affecting or relating to the property or affairs of 
a bankrupt; or 

1Vhoever, after the filing of a bankruptcy proceeding, 
knowingly and frnudulently withholds from the receiver, 
cnstodian. trustee, marsha], or other offic(')' of the court en
titled to its possession, any docnment affecting 01' relating to 
the property OT' affnirs of a bankrupt.. 

3. The Offense 
The Committee has retained the coverage of existing' law by es

sentially reenacting, although in simpler language, the first, fourth, 
fifth, sixth, seventh, und eighth paragrnphs of 18 U.S.C. 152.148 The 
second and third paragraphs, dealing with false oaths and claims, 
will be covered by proposed sections 1341 (Perjury), 1342 (False 
Swearing), and 1343 (Making a False Statement). As previously in
dic:lted, a new provision, dealing with fraud in State insolvency pro
ceedings, has been added and will be discussed more fnlly below. 

Subsection (a) provides that a person is guilty of an offense iT: 
with intent to deceive a court or an officer thereof or to deceive or 
harm a creditor of a bankrupt, he : 

(1) transfers or conceals property belonging to the estat(' 
of a bankrupt; 

1<8 The Committee's formulation Is derived from FInal Report. § 1756. 

I 
J 
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(2) receives a material amount of property from a bankrupt 
after the filine of a bankruptcy proceeding; 

(3) transfers or conceals, in contemplation of a bankruptcy 
proceeding, his own property, or the property of another; 

(4) transfers or conceals, in contemplation of a state insol
vency proceeding, his own property or the property of another; 

(5) alters, destroys, mutilates, conceals, or makes a false 
entry in a document affecting or relating to the property or 
affairs of a bankrupt, or withholds such a document from the 
receiver, trnstee, or other officer of the court entitled to its pos
session; or 

(6) offers, gives, or agrees to give, or solicits, demands, ac
cepts, or agrees to accept, anything of value for or because of 
acting or forbearing to act, or havlllg acted or forborne to act, 
in a bankruptcy proceeding. 

An issue that arose in the codification of tlu)se offenses involved 
the manner of stating the requisite state of mind to accompany them. 
!s-s e~plained by the National Commission, current law is deficient 
III thIS respect: ]49. 

Existing law requires that the defendant act "knowingly 
and fraudulently" and in certain instances that he intended 
"to defeat the bankmptcy law." The word "fraudulently" is 
not used here because of its imprecision. The "intent to de
feat" language is not included because it does not seem ap
propriate or necessary to require that the actor know what 
the bankruptcy laws are and affirmatively intend to undercut 
them.lOO Knowingly engaging in the described conduct with 
an intent to harm creditors of the bankrupt more accurately 
describes the appropriate mens rea. 

Following the lead of the National Commission, the Committee has 
adopted this approach. The offenses thus require proof that the de
fendant knowingly engaged in the speci.fied conduct with the intent 
to deceive the bankruptcy court or its officers or to deceive or harm 
a bankrupt's creditor. The Committee believes that this formulation 
properly reflects the purposes of penal sanctions as applied to bank
ruptcy proceedings, namely to insure the distribution to creditors of 
the bankrupt's remaining assets and t.o preserve the integrity of the 
proceeding itself. 

Each paragraph of the offense subsection <iescribes a type of con
duct that jeopardizes bankruptcy proceeds. The "intent to deceive" 
the court or to "deceive or harm" a creditor element is contained in 
the prefatory clause/51 which states the particular purpose for which 
it must be shown that. the conduct was engaged in. 

In paragraph (1), the conduct js "transfers or conceals property." 
Since no culpabilit.y level is specificl'Jly designated herein, the ap
plicable state of mind that must be proved is (as it is for each ele.ment 
of conduct in each paragraph of this subsection) at least :'lmowing," 

u, See Final Report, § 1706, Comment, p. 232. . 
1(>0 That is I'vlf1cntly what existing law reauires. Sep United States Y. Martin, 408 F.2d 

49.954 (7th Clr.). cert. denied . .g96 U.S. S24 (1969). 
'"' The Committee Intends thnt the phrase "cred!tor of a bankrnpt" IncllJ!le an insurance 

Jlollcy holder when the bankrupt Is an insm-n.nce company in a state of Insolvellcy 
proceedings. 

I 
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i.e., that the offender was aware OT the nature OT his act,ions.152 The 
element that the property "belong[s] to the estate of a b!J,nkrupt" is 

. an existing circumstance. Since no state OT mind is specifically pre
scribed, the requisite intent, under section 303 (b) (2) is, at a minimum, 
"reckless," i.e., that the defendant was aware of but di~regard a risk 
that the property belonged to the bankrupt.'s estate.153 

The conduct 'in paragraph (2) is "receives. .. ptoperty," p.nd 
must be done knowingly. The elements "material amount," 154 "from 
a bankrupt," and "after the filing of a bankruptcy proc!eeding" are all 
existing circumstances as to which the required state OT mind IS at least 
"reckless." 

In paragraph (3) the conduct is "transfers or conceals ... prop
erty" and requires, at a minimum, proof of a "knowing" state of mind. 
The adjectival clauses "his own" and "OT another,':' are existing' cir
cumstances, as to which the required culpability is f.tt least "reckless." 
The phrase "in contemplatinn of a bankruptcy proceeding" describes 
the particular state of mind d the defendant that must be shown. 

The culpability analysis of paragraph (4) is parallel ~o that of 
paragraph (3), except that there the defendant m,ust act "Ill contem
plation of a 8tate in80Zvency proceeding" (emphasis added). The dif
ference in terminology is required by an unusual feature of pur law 
that insurance companies cannot go "bankrupt," but can only be 
declared "insolvent" in a State proceeding. Olearly, however, the 
result is the same whether it is termed "bankruptcy" or "insolvency." 

At present. thers is no Federal cognizance over this offense. But, 
b:>veause insurance companies are clearly involved in interstate com
merce and the problem is thus one of nationwide concern, the Com
mittee believes it proper to expand Federal law to allow coverage of 
such offenses. 

Part of the conduct forbidden by paragraph (5) is "alters, destroys, 
mutilates, conceals, or makes a false entry in a document." The appli
cable minimum culpability is again "knowing." The element "affecting 
or relating to the property or affairs of a bankrupt" is an existing 
circumstance, as to which at least a "reckless" state of mincl must be 
shown. This paragraph also covers situations where the defendant 
"withholds ... a document," and this conduct likewise mnst be 
engaged in knowingly. The phrase "from the receiver, trustee, or 
other officer of the court entitled to its possession" is an existing cir
cumstance, as to which a "reckless" state of mind applies. 

Finally, in paragraph (6), the conduct is "offers, gives, or agrees to 
give, or solicits/55 demands, accepts, or agrees to accept." As in the 
other cases, this conduct must be knowing. The element "for or because 
of acting or forbearing to·act, or having acted or forborne to act, in 
a bankruptcy proce.eding" sets Torth the particular purpose for which 
it mnst be proved that the conduct was performecl.156 The element that 
what was offered, accepted, etc., was "anything of value" is an existing 

"'" Ree sedlons :103(b) (1) and 302(b) (1). 
1M Ree Rectlon 302(c) (1). 
,., Thp tp!'m "material" I~ carried forward from JlTe~ent law. 
lIZ "RollcltR" IR Intl>nt1"rl to .lavp the ~8me mpnnln~ n8 In ~ectlon 1351 (Bribery) anrl does 

not nfp!, to the conrlnrt I1p~erlh~rlln sertlon 1003 (CrImInal SolicItation). See flection 111. , 
11S1! f;pe nlRO ~p~tlon 13;;2 (GrAft). !'mploy!n~ RlmllAr phrllseolo/:y. The "becal1~e of" 

hrnn~h ot this otI'en~e pxpnndR pTPRPnt lnw. which rpnches only monIes otI'ere(j or solicIted 
"for" futu!'!' condu!'t In n hnnkrl1ptry Jlroc~pdln~. The Committee Iwr!'elveg no ren~on not 
to Jlro~p~ntp n payment ot a past aet. as IR done In the general graft offense. See also 
18 U.S.C, 201. . 
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circumstance. Since no culpability standard is specifically set forth, 
the applicable state of mind to be shown is "reckless." 

Subsection (b) contains several definitions which are important 
to the operation of the above offenses. The term "bankrupt" is defined 
to mean a deb1;t)r by or against whom a petition has been filed pur
suant to the Banlrniptcy Act, and, for the purposes of paragraph (a) 
(4), 1.1. debtor in a State insolvency nl"oceeding. Similarly, "bank
ruptcy proceeding" is defined to mean ~any proceeding, arrangement, 
or p1an pursuant to the Bankruptcy Act. These, with the exception of 
the State insolvency proceeding aspect, carry forward the definitions 
in 18 U.S.O. 151 of those same terms. "Harm'" (as in "harm a creditor 
of a bankrupt") is defined to mean "to cause loss, deprivation, or 
reduction in value, with respect to any economic benefit." 157 The term 
"property" is given an expansive definition in section 111 and has 
been di~cussed in the analysis of section 1'731. 
4. J urisdiation 

There' is Federal jurisdiction over an offense under subsection 
(a) (1), (a) (2), (a) (3), (a) (5), or (a) (6) if it is committed within 
the general jurisdiction of the United States or the special jurisdiction 
of the United States. This plenary scope of jurisdiction is based upon 
Article I, Section 8 of the United States Constitution which provides 
in Olause 4 that Congress shall have the power to establish "uniform 
laws on the subject of bankruptcies throughout the United States." 
This also continues the present. purview of 18 U.S.O. 152. 

With respect to the proposed new offense under subsection (a) (4) 
of a transfer or concealment of property in contemplation of a State 
inso]veney proceeding, there is Federal jurisdiction if the offense in 
any way or d6gree affects, delays, or obstructs interstate or foreign 
comme'l'ce or the movement of an article Or commodity in interstate 
or foreign commerce.l5S ' 

5. Graaing 
UIiJ.ike current law, the Oommittee proposes to make a grading 

distinction between major and minor bankruptcy frauds. Thus, if the 
property which is the subject of the offense has a value in excess of 
$500, the offense is graded as a Olass D felony (up to six years in 
prison). This compares to a present maximum of five years in prison 
under 18 U.S.O. 152. If the value of the property is '$500 or less, a 
violation of this section is graded as a Olass E felony (up to three 
years in prison). 

SECTION' 1736. INTERFERING WITH A SEOURITY INTEREST 

1. 1'1l General 
This section protects collateral pledged as security for a loan or 

other advance of credit and provides for felony treatment of condnct 
interfering with !l. security interest. Ourrent law is concerned mostly 
with secnrity interests relating to fil!Ticnlture and agricultural prod
ncts. While the proposed coverage of this section'is broader, the con-

IIi1 ny contrn~t the Nntlonal Commission did not define "harm." 
108 A Rlmllnr hronrl jurlRillctlonnl bnse Is contnlned·lnsectlons 1721 (Robbery) nnd 1722 

(Extortion). The jurIsdictional subsection In this offense was redrafted from earlier 
versions In order to limit the scope of subsection (a) (4) to require an Interstate or foreign 
commerce nexus. 

92-919 0 - 77 - pt,! - 45 
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cept is the same as that in existing law. The National Commission 
suggested similar coverage.159 . 

~. Present Federal, Law . 
The major enar·ment in present law dealing with secured property 

is 18 U.S.C. 658, which provides: 
Whoever, with intent to defraud, knowingly conceals, 

removes, disposes of, or converts to his own use or that of 
another, any property mortgaged or pledged to, or held b:v. 
the Farm Credit Administration, any Federal intermedia..,., 
credit bank, or the Federal Crop Insurance Corporation, 
Farmers' .Home Corporation, the ·Secretary of Agriculture 
acting through the Farmers' Home Administration, any pro
duction credit association organized lllder sections 1131-
1134m of Title 12, any regional agricultural credit corpora
tion, or any bank for cooperatives, shall be fined not more 
f han $5,000 or imprisoned not more than five years, or both; 
hut if the value of such property does not exceed $100, he 
shall be fined not more tlian $1,000 or imprisoned not more 
than one year, or both. 

By virtua of 12 U.S,C. 1457 (b), section 658 also applies to the 
Federal Home Loan Mortgage Corporation. 

Two' other statutes, summarized also in the discussion of section 
1731, concern secured property. Section 30 of the United States Ware
house Act, 7 U.S.C. 270, makes it a ten-year felony for a person to 
convert to his own use agricultural products stored in a licensed ware: 
house. The Act makes it quite apparent that such products will often 
be subject to security interests. Section 15 of the Commodity Credit 
Corporation Charter Act, 15 U.S.C. 741m(c), makes criminal the 
theft of property owned by or pledged to the Corporation. The basic 
penalty is up to five years in prison, reduced to a maximum of one year 
if the property has a va'lue less than $500. 

There are few cases under 18 U.S.C. 658. It has been held that the 
statute expresses a clear Congressional intent to protect collateral from 
r.onscious frand, but does not evince a Federal policy to replace State 
laws which control title either to realty or personalty.1GO Further, it 
has been held that where the defendant's conduct violates both section 
658 and State law. State prosecutors need not defer to Federal prose
cution.l61 The codification effected by the proposed Code is not in
tended to change this result or to displace State law.162 
.'1. The Offense 

Subsection ('a) provides that a person is guilty of an offense if: 
holding a legal interest in property subject to a security 
interest, he deprives the holder of the security interest of a 
right~ the property ~r a benefit of the property by removin:r, 
concealmg, encumbermg. transferring, or converting such 
property. 

, .. Flee Final Report. § 1738. 
'00 See United State8 V. Kramel, 2114 F. 2d 577 (8th Cir. 1956). Dnt cr. Unitr,d Statetr v. 

Tlr.T!. 444 F. 2i1 R04. R07-801l (5th Clr. 1071). 
181 State V. Duncan, 221 Ark. 681.255 S.W, 2d 430 (1953). 
ttl See section 205. 
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The forbidden conduct is "deprives ... of a right to the property or 
a benefit of the property by removing, concealing, encumbering, trans
ferring or converting such pro:perty." Because no culpability level is 
specified, under section 303(b) (1), the applicable state of mind to be 
proved is at least "knowing," i.e., that the defendant was aware of the 
nature of his actions.la3 This is a lower standard than in 18 U.S.C. 658, 
which requires an "intent to defraud." It also differs from the proposal 
of -the National Commission, which requires an "intent to prevent 
collection of the debt represented by the security interest." 164 The 
Committee has elected to eliminate the "intent to defraud" requirement 
and to reject the Commission formulation, partly for reasons expressed 
by the Department of Agriculture in its critical comments on the 
National Commission's proposal as follows: 

Security interests have a very important part in numerous 
of the Department's programs. Conversion of property in 
which security interest exists is made a felony under the 
United States Warehouse Act, 7 U.S.C. § 270, -and the Com
modity Credit Corporation Charter Act, 15 U.S.C. § 'l14m (c). 
Section 658 of Title 18, which the Code is intended to replace, 
makes a felony the conversion of property in which a security 
interest is held by the Federal Crop Insurance Corporation or 
the Farmers Home Administration. 

Under the Department programs, property with security 
interests amounting to hundreds of millions of dollars an
nually is pledged, stored, or utilized. 

Code ~ 1738 purportedly is attempting to define an offense 
of defrauding secured creditors along the lines of present 18 
U.S.C. § 658. See Working Papers 973. Actually, it defines 
a novel offense which poses grave problems for this Depart
ment. The culpability requirement of an "intent to prevent· 
collection of the debt represented by the security interest" 
plus the verbs employed in Code § 1738 project an offense 
whose essence appears to be obstructionism, possibly mali
ciously motivated. 

It is doubtful whether the offense defined by Code§ 1738 
would reach many common forms of the offense. Consider, 
for example, a peTI'lon who p,epletes or consumes the prop
erty or money in which another holds a security interest, but 
at the same time acknowledges the debt and indicates a will
ingness to pay it, although prevented from doing so at present 
by finaI?-cial difficulties. He may not have been motivated by 
any desIre to prevent the collection of the debt, and the money 
may even have gone to paying other debts, so that he would 
probably be found innocent under Code ~ 1738. Nonetheless, 
he may have deliberately taken and used a million donars of 
som~on~ else's money with no realistic prospect of ever re
paymg It. Surely, such offense should not go unpunished. 

The Commit.tee thus intendR to reach the person who, although 
lacki~g thE' specific intent t? dep.rive the security holder of his rights. 
knnwlDgly sellf:l or otherWIse dISposes of the secured property and 

tot See sectIon 302 (b) (1). 
t04 See Final Report. § 1738. 
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uses the proceeds for another purpose, even though he intends to pay 
the security holder. Where such intent does exist, the offense may be 
prosecuted as theft lmder section 1731, which also has jurisdictional 
bases corresponding to those in this section. 

It should be noted that the coverage or section 1736 is broader than 
18 U.S.C. 658 in terms of the types of conduct proscribed. Both pro~ 
visions punish concealing, removing, and converting. Section 658 also 
covers "disposing of", which is paralleled by "transferring" in this 
section. The subject section, however, also prohibits "encumbering" the 
property, conduct not covered by present law. 

On the other hand, existing law is broader than the proposed sec
tion in that it is aimed at' anyone ("whoever") who engages in fhe 
forbidden conduct. But a person violates section 1736 only if he holds 
"a legal interest in property subject to a security interest." However, 
interference with a security interest by a third party will be covered 
by other sections of the proposed 'Code. Section 1731 (Theft) will deal 
with unauthorized appropriation of tohe property; 'and where the col
lateral is damaged or destroyed, either by a third party or the holder 
of a lega,] interest, the provisions of subchapter A of chapter 17 will 
come into play. 

The remaining elements,. e.g.~ "holding a legal interest in property 
subject to a security interest" are existing circumstances. Since no 
culpability level is specifically designated, under section 303 (b) (2) 
the applicable state of mind is at a minimum "reckless," i.e., that the 
defendant was a ware of but disregarded the risk that the circumstances 
existed.165 The Committee intends the content of the terms "legal 
interest, in property" and "holclerof security interes" to come from 
Federal or State property law. 
4. J u'f'isiliation 

There is Federal jurisdiction over an offense in this section in two 
circUI[Lstances. The first is if the offense is committed within the special 
jurisdiction of the United States. The special jurisdiction is defined in 
section 203 and basically includes Federal enclaves, the high seas and 
various vessels, and certain aircraft while in flight. The principal 
reason for affording such jurisdiction is to render it unnecessary to 
borrow the diverse provisions of State penal laws via section 1863 
(Violating State or Local Law in an Enclave), when the offense is 
committed in a Federal enclave. The second circumstance is if the 
property is subject to a security interest held by the United States. 
This reflects the coverage of current law, although it expands it to 
include all property in which the United States has a security interest. 
and not just the particular property encompassed by 18 U.S.C. 656, 7 
U.S.C. 270, and 15 U.S.C. 714m (c). 
5. Grailing 

Subsection (b) provides for a three-step grading system, patternea 
somewhat after that of the theft section 1731. Paragraph (1) makes 
an offense a Class D felony (maximum of six years' imprisonment) 
if the deprivation of the right or benefit has a' value in excess of 
$100,000. Paragraph (2) provides for Class E felony treatment (maxi
mum of three years in prison) where the deprivation of the right or 
benefit has a value in excess of $500 but not greater than $1-00,000. 

1M See section 802 (c) (1). 
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Finally, paragraph (3) makes violations in "any other case" a Class A 
misdemeanor (maximum penalty of one year in prison). The felony 
classifications for this section are one grade below those of section 1731, 
~eflectin~ the C<;>mmitt6e's view that while interference with a ~e~urity 
mterest IS a senous enough offense to warrant felony status, It IS not 
as grievous a crime as, e.g., an unauthorized taking with intent to de
prive another of his rights to or a benefit of the property. The Na
tional Commission Final Report seotion 1738 reflected a similar grad
ing differential, but would have classified all security interest viola
tions· as misdemeanors. 

SECTION 1737. FHA un IN A REGULA.TED INDUSTRY 

1:· In General 
This section codifies three 'special felony fraud provisions of current 

law. Subsection (a) (1) is designed to protect the environment and the 
public health and safety with respect to pesticides and, herbicides; 
subsection (a) (2) punishes equity skimming schemes involving Fed
erally insured mortgages; and subsection (a) (3) reaches frauds in
volving certain land sales. 
13. Present Federal Law 

A. Pesticide Oontrol 
'7 U.S.C. 136a, forbids trafficking in any pesticide 166 which is not· 

registered with the Administrator of the Environmental Protection 
Agency. Among the registration requirements (violation of which 
subjects the offender to misdemeanor penalties) is one that cans for 
n. statement of ','the complete formula of the pesticide." 161 In order to 
protect this cOllfidential commercial information, which persons in 
business are reqllired to give to tIle government, '7 U.S.C. 136l(b) (3) 
provides up to a three-year prison sentence for:, . 

Any person who, with intent to defraud, uses or reveals 
information relath'e to formlllas of products acquired under 
the authority of section 136a of this title. 

No reported prosecutions under this statute apparently exist. 
B.Equity Skimming 

12 U.S.C. 1709-2 punishes by up to three years in prison whoever, 
with intent to defraud. willfully engages in It pattern or practice of 
(1) purchasing one to four-family dwellings which are subject to It 

loan in default at time of purchase or within one year subsequent 
thereto where. the loan is secured by a mortgage or deed of trust 
insured or held by the Secretary of Housing and Urban Development 
or K'lI1ranteed by the Veterans' Administration, or the loan is made 
hy the latter, (2) fr.i1ing'to make payments under the mortgage or 
need of trust as the payments become due, and (3) applying or author
izin~ the application of rents from such dwellings for his own use. 
The .:;tatute does not apply to a purchaser of such a dwelling or a 
beneiicial owner under any business organization or trust purchasing 

• 1 .. The term "pestIcide," along with 'other relevant terms. Is defined In 7 u.s.c. 136. 
t.77 U.s.C. 136a(c) (1) (E). 
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such dwelling, or to an officer, director, or agent of any such 
purchaser. :t68 

12 U.S.C. 1715z-4(b) plmishes by up to three years in prison who
ever) . us an owner of a property which is security for a mortgage 
desc~lbed in 12 U.S.C. 1715z-4(a) (i.e., a mortgage covering multi
family housing), or as a stockholder of a corporation OwpIDt5 such 
property, or as a beneficial owner under any business orgamzation 
or trust owning such property, or as an officer, director, or agent of 
any such owner, (1) willfully uses or authorizes the use of any part of 
the rents or other funds derived from the property covered by such 
mortgage in violation of a regulation promulgated by the Secretary of 
Housing and Urban Development under 12 U.S.C. 1715z-4(a) , or (2) 
,if such mortgage is determined to be exempt from or is not otherwise 
covered by sucll regulation, willfully and knowingly uses or authorizes 
the use of any part of the rents or other funds derived from the 
property covered by such mortgage for any purpose other than to 
meet actual and, necessary expenses arising in connection with such 
property (including amortization charges under the mortgage). 

O. Land Sale 01' LeaseFraud 
15 U.S.C. 1703, part of the Interstate Land Sales Full Disclosure 

Act, makes it unlawful for any developer or agent to use any means 
or instrument of transportation or communication in interstate com
merce, or of the mails (1) to sell or lease any lot in any subdivision 
unless a statement of record with respect to such lot is in effect in 
accordance with 15 U.S.C. 1706 and a printed property report, meet
ing the requirements of 15 U.S.C. 1707, is furnished to the purchaser 
in advance of the signing of any contract or agreement for sale or 
lease by the purchaser, and (2) in selling or leasing, or offering to 
sell or lease, any lot in a subdivision, (a) to employ any device, scheme 
or artifice to defraud, (b) to obtain money or property by means of 
a materia,l misrepresentation with respect to any information included 
in the statement of record or the property report or with re~pect to 
any other information pertinent to the lot or the subdivision and upon 
which the purchaser relies, or (c) to engage in any practice, trans
action, or course of business which operates or would operate as a 
fraud or deceit upon a purchaser.loo . 

The terms "person," "subdivision," "agent," 'interstate commerce," 
"purchaser," and "offer" are defined in 15 U.S.C. 1701. 15 U.S.C. 1702 
contains a number of exemptions, including the saJe or lease of real 
estate under court order and the sale or lease of real estate by any 
government 01' government agency. . 

15 US.O. 1717 is the penalty section and provides that any person 
\vho "willfully violates" anv of the provisions of this chapter (includ
ing 15.US.O. 1703), or the rules and regulations issued pursuant 
thereto, may be imprisoned upon conviction for up to five years. 
/3. The Offen~e . 

Subsection (fl,) (1) provides that a person is guilty of an offense if, 
"with intent to defraud," he: 

11l81'l~p Unite,/. States v.Bem, 390 F. Supp. 8 (C.D. Cal. 1975), aff'd. 539 F.2d 719 (9th 

CIi.;"jI~7K~s. heen held that this offense states a distinct crime from mail fraud. United 
States v. Pocono Infl. Gorp., 378 F. Supp. 1265 (S.D.N.Y. 1974). 

I: 1:..:. ____________ • __________________ . ____ ._ --
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uses or reveals information relative to aformula of a product 
in fact acquired under the authority of section 3 of the Fed
eral Insecticide, Fungicide, and Rodenticide Act, as amended 
(7 U.S.q.1361(b». 

This substantially reenacts 7 U.S.C. 1361 (b) (3). The forbidden 
conduct is "uses Or reveals information." Since no culpability level is 

. speci~?ally ~esi~ated, the applicable state of mind to be proved is at 
least knowmg," I.e., that the defendant was awa,re of the nature of 
his actions.17O Tile phrase "with intent to defraud" is intended to bear 
its same meaning in current law and states the paJ.-ticular purpose for 
which it must be established that the conduct was performed for all 
four offenses defuled in this section.171 The further element that the 
information used or revealed was "relative to a formula. of a product" 
is an existing circumstance. Since no culpability standard is specifi
cally set forth, the applicable state of mind that must be shown is, at 
It minimum, "reckless," i.e., that the defendant was conscious of but 
disregarded the risk that the circumstance existed.172 The final element 
that the formula was "a.cquirt;ld under the authority" of section 3 of 
the Federal Insecticide, Fungicide, and Rodenticide Act, as amended, 
is also an existing circumstance. However, as it is preceded by the 
term "in fact," no mental state need be shown as to this element,173 

Subsection (a) (2) provides that a person is guilty of an offense if, 
"with intent to defraud," he "violates" section 912 of the Housing and 
Urban Development Act of 1970 (12 U.S.C.1709-2) or section 239 (b) 
of the National Housing Act, as added by the Act of August 1, 1968 
(12 U.S.C. 1715z-4 (b » (relating to equity skimming in Federally 
insured mortgages of single or multiple family dwellings). 

This codifies the provisions of 12 U.S.a. 1709-2 and 1715z-4(b). 
The term "violate" is defined in section 111 to mean in fact to engage in 
conduct which is prohibited, proscribed, declared unlawful, or made 
subject to a penalty. Thus, this section carries forward the precise ele
ments ofthe offense (including' scienter) in existing law. Under section 
303 (d) (1) (A), no mental state need be proved as to the fact that 
particular conduct violated a statute i hence it is not an element of this 
offense that the defendant knew he was violating 12 U.S.C. 1709-2 or 
1'i15z-4 (b). The description in parenthesis of the underlying statutes 
is not to be read as limiting the. scope or application of their 
provision.l74 

Subsection (a) (3) provides that a person is guilty of an offense if, 
"with intent to defraud," he "violates" the provisions of section 1404 
of the Iliterstate Land Sales ]full Disclosure Act (15 U.S.C. 1'703) 
(relating to the sale or lease.of lots in real estate subdivisions), or a 
regulation, rule, or order issued pursuant thereto . 
. This hrings forward the offenses described in 15 U.S.C. 1703 and 

1717. The same analysis with respect to the term "violates" and the 

170 See sections-303(b) (1) and 302(b) (1). 
171 It is the intent to defraud element that distinguishes the offense of reveallng infor

mation in this section from the general mis.demeanor ofl;ense iu section 1525 (Reveallng 
Private Information Submitted for a Government Purpose). 

172 See sections 30R(b) (2) aud 302(e) (1). 
173 See section 303 (a) (2,). This would appear to be the prone~ construction of the pr~sent 

stnhlte, which this section is intended to perpetuate. Cf. UmtCll Sta.tcs Y. Internat!onal 
Min'18 Gorp., 402 U.S. 5,58 (1971). Absent some more·clear manifestation of congressIOnal 
purpose, it is not llkely that the courts would interpret the law to require any knowledge or 
awareness of the particular law pursuant to which the formula was obtained. 

m See sectio~ 112 (b). 
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eft:ect of the parenthetic~l explanation of the underlying statute ap
plIcable under the preceding offense applies here also. 
4.J u'f'isdiction 

This section contains no subsection setting forth the extent to which 
there is Federal .jurisdiction over an offense herein. Therefore, 
Federal jurisdiction is governed by the· provisions of section 201 (b) 
(2).175 . . 

. 5. Grading . 
An offens~ und~r this se~tion is graded as a Class E felony (up to 

three years III pl'lson). Tlus approximates the present penalty level 
under '7 U.S.C. 136l, 12 U.S.C. 1709-2, and 15 U.S.C. 1717. 

SECTION 1738. CONSU1I:IERFRAUn 

1. In, GenemZ and P'I'esent F ede'liaZ Lau) 
This section is designed to protect consumers from fraudulent .prac

tices engaged in by unscrupulous merchants and enterprises. Quite 
often, persons who swindlecustome].·s exploit gaps in local fraud 
statutes. The only effective way to insure full protection against snch 
activities is to utilize the resources of the Federal government to in
vestigate and prosecute the conduct.176 

While there is no counterpart to this section in existing law, the 
offense here is derived from a bill, S .. 670, passed by the Senate inthe 
94th Congress. The need for this provision in the Coele a.rises from. 
the difficulty of applying the provisions of current Federal. fraud 
statutes. Thus, unlike. section 1734, th~s offense will cover a variety of 
clearly enumerated practices that are fraudulent in. nature, but with
out the necessity to show. that the defendant devised a scheme 01' arti
fice. A second reason to include this offense, which does overla;p section 
1734 to a considerable extent and is graded as a misdemeanor, is to 
permit an exercise of prosecutorial discretion in suitable cases. Fed
eral jurisdiction 01'£'.1' the offense is confined, by means of a $10,000 
value requirement, to Jarge scale or serious violations, so as not to 
overinvolve the Federal government in investigating complaints of 
individual unfair consumer practices more appropriately handled by 
local criminal or civil laws. . 
13. The Offen.se 

Subsection (a) (1) provides that a person is guilty of an offense if 
with intent to deceive or defraud a purchaser, he offers or advertises 
property for sale to a purchaser, Imowing that such property will not 
be sold as so offered or advertised. This provision is designed to pro
scribe so-calleel "bait and switch" schemeswherebv a consumer is lured 
into a store because of an advertisement for a certain product, is then 
informed that for some reason orbther (e.g. lack of sufficient supply) 
the product so advertised cannot be purchased, and typically is thl'n 
encouraged to buy a similar but more expensive product. 

The term "property" is defined in, section 111 to mean "anything of 
value" (also a te11ll defined in section 111) and includes (a) real prop-

11" Ree also Article I. section 8, clause 8 of the United States Constitution. 
no In addition section 4102 of the Code proYides a civil treble dnmages remedr flir a 

person whose business or property has been Injured as a result of n violation of this 
section or section 1734. . 
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erty, including things growing, or affixed to.) and found in land, (b) 
tangible or intangible personal property, including rights, privileges, 
interests, and claims; and ( c)' services. The term "sale" is defined in 
subsection (b) herein to include a lease, assignment or other trans
fer of property in exchange for anything of vahe, and "purchaser" 
is defined to include a potential purchaser and an actual or potential 
lea!)ee, assignee, or other transferee or property in exchange for any-
thing of value. . 

The conduct element in this offense is offering or advertising prop
erty for sale to a purchaser. Since no culpability level is specifically 
designated, the applicable state of mind that must be proved is at least 
"knowing", i.e., that the defendant was aware of the nature of his 
actions.177 The element that such property will not be sold as so offered 
Of,' advertised is an existing circumstance. The culpability is prescribed 
v,s "knowing", thus requiring proof that the defendant was aware or 
'~elieved that the property would not be sold as offered or advertised.178 
The element "with intent to deceive or defi'aud a purchaser" states the 
particular purpose for which it must be established that the defendant 
engaged in the prohibited act. 

Subsection (a) (2) provides that a person is guilty of an offense if, // 
with intent to deceive or defraud a purchaser, he makes.u ma.terial 
statement that is false concerning propert~ that he offersol'udvnrtises 
for sale, sells, or has sold to a purchaser, 'wlth respect to one or 111,,)1:e ex 
the following matters: 

(A) the purchaser's need for the property; 
(B) the nature of the property, including its ori.gin; its age; 

its grade, quality, style, or model, its ingredients 0.1" componcnts, 
its quantity, its performance or safety characteristics; or its area 
or benefits; 

(C) the sponsorship or approval of the property; 
(D) the comparison between the price and quality of the prop

erty and that of similar property offered or advertised fo1' sale 
by the same or another person; 

(E) the prior ownership of the property; 
(F) the purchaser's need for the repair or replacement of the 

property; 
(G) the person's completion o;f the repair 01' replacemev;,t of the 

property; or 
(H) the purchaser's rights, privileges, or remedies withregf1rd 

to the property.. . 
Thi>; provision will cover, among other fraudulent practiceB, the 

home repair swindles practiced by fly-by-night operators whertby a 
person will offer to perform a free inspection of tL homeowner's house 
and then falsely inform the homeowner that he needs a new ra,,\f or 
some other costly repair. Typically, the swindler will demand a deposit 
and then never return to do the repair work or, if he does tetul'll, he 
will make a cheap and ineffective repair. There arc, OT course, mD,ny 
variations of the scheme. This scheme is most commonly perpL'tmted 
against widows and the· aged. 

171 See sections 303(b) (1), 302(b) (1), 
178 See section 302 (b) (2J. 
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It should be noted that this section does not penalize the making of 
all false statements by a se11er to a purchaser. The statement must be 
one "concerning property" and must also be material. A~ to the latt~r 
condition-i.e. materiality--subse.ction (c) renders app hcable to tIns 
offense the provisions of section 1345 (b) (2) that apply t<;> sect~on 
1342 (Malting a False Statement). Thus for the purpose of thIS sectIon 
a statement is material if it could have impaired, affected~ impeded, or 
otherwise influenced the course, outcome, or disposition of the matter 
in which it is made. ",Vhether a statement is material is a question of 
law. 

The conduct in tMs offense is the making of a statement concerning 
property that the maker of the statement offers or Il.{ivertises for sale, 
sells, or has sold to a purchasel', with respect to one of the enumerated 
subject matters iIi subparagraphs (A) through (H). As no cul
.pabilitystandard is prescribed in Ithis section, the applicable state of 
mind that must be proyed is, at a minimum, "lmowing", i.e., that 
the offender was aware of making the statement at issue. The fact that 
the statement is fa]fle is an existing circumstance. Since no culpability 
level is specifically designated, the applicabJe mental state to bekno:vn 
is at least "reckless", i.e,., that the defendant was aware of the rlsk 
that the statement was false but disregarded such risk, and the risk 
was of such a degree that to disregard it would constitute a gross 
devln.tion from the standard of care that a reasonable person would 
eXel'cise in the situation.179 The fact that the false statement is material 
is also an existing circumstance. Howevt>r, because mat£riaJity is des
ignated as a question of law via snbsection (c), no state of mind need 
be proved as t.o this elemenU~o Finany, as in subsection (n) (1), the 
offender must be proved to have acted with the pn.rticular intent to 
deceive or defraud a purchaser. 
4.J url.sdiction 

There is Federal jurisdiction over an offense in this section in two 
situations. The first is if the offense is committed within the special 
jurisdiction of the United States. This is defined in section 203 to in
clude) in essence, Federal enclayes, the high seas and certain vessels, 
and certain aircr~:ft. The inclusion of this jurisdictional base is princi
pally designed to create a uniform Federal offense for application in 
Federal enclaves such as military posts and national parks, in lieu of 
assimilating the diverse laws' of the States in which such enclaves are 
located. The second basis for Federal jurisdiction is if a circumstance 
specified in section 1734 ( e) exists or has occurred and the property 
offered or advertised for sale, or as to which a false statement is made, 
has a value of $10,000 or more either alone or as one of a series of such 
offerings, advertisements, or statements. The bases incorporated from 
section 1734 (the use of the United States mail or any interstate or 
foreign communication facility, and traveling; in interstate or forei@:1l 
commerce, in the commission of the offense) have been discussed in 
connection wibh that section. The $10,000 requirement, in aggregate, 
is intended to ensure that Federal law enforcement agencies are not 
overwhelmed with minor consumer complaints that are more appro
priateJy the subject of State and local cognizance. Under this provi-

179 See sections 303(b) (2), 302(c) (1). 
180 SI!C section 303(d) (3). 
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sion, Federal agencies will become involved only in those cases wh~re 
the fraud is substantial, i.e., where the property in a single transactIOn 
has a value of $10,000 or more, or where there is a pattern of frauchl
lent transactions in which the aggregate value of aU the property at
tains $10,000. 
5. Grailing , 

An offense under bhis section is a Olass A misdemeanor which car
ries a maximum penalty of up to one year in prison and a fine of up to 
$10,000 if the .defendant is an individual and of up to $100,000 if the 
defendant is an organization. In addition, in lieu of the aforemen
tioned fines if the defendant has, as a result of his offense for which he 
was convicted, derived a pecuniary gain or caused a loss because of 
property damage, he may be sentenced to pay a fine that does not exceed 
twice the gross gain derived or twice the gross loss caused, whichever is 
the greater. In consumer fraud cases this alternative fine will ensure 
that bhe perpetrators of these offenses will not derive any gain from 
their illegal ventures. 

SECTION 1'739. GENERAL PROVISIONS FOR SUBCHAPTER D 

Section 1739 contains definitions (subsection (a», general provi
sions relating to matters of proof (subsection (b», and a provision 
barring prosecution in certain circumstances (subsection (c» for this 
subchapter. Each provision has been explained in the discussion of the 
sections to which it applies. 

SUBOHAPTER E.-OOUNTERFEITING, FORGERY, AND RELATED OFF1~NSES 

(Sections 1741-1746) 

The offenses included within this subchapter are: Oounterfeiting, 
(section 1741); Forgery (section 1742); Oriminal Endorsement of 
a Written Instrument (section 1743) ; Oriminal Issuance of a Written 
Instrument (section 1744); and Trafficking in 3. Oounterfeiting 
Implement (section 1745). Definitions for the various terms of art 
used throughout the subchapter appear in section 1746. The chief 
virtue of this subchapter is the consolidation and, consequently, the 
clarification of a great number of offenses found throughout the United 
States Oode (prmcipally in title 18) dealing with counterfeiting,l 
forgery,2 and related matters.a In addition, these sections harmonize 
and simplify multiple and arbitrary standards of culpability,4 as well 
as inconsistent levels of punishment 5 that exist throughout the current 
statutes. ' 

t See, e.g .. 18 U.S.C. 331. 471-473. 484-4811. 
• See. e.g., 18 U.S.C. 471-473. 484. 495. 500. 50~~. 
• See. e.g., 18 U.S.C. 334 (prohibiting Federal lteserve Agents. or an agent or employee of 

Rueh Agent. or of the Board ot Governors of the Federal Reserve System from Issuing 
F~tleral reserves notes without complying with l'egl11ntlons regarding such Issuance); 18 
U.S.C. ll1l5 (prohIbiting certaIn persons connected with a corporation created by an Act ot 
Congress. the ('hartH of which hns expired, trom Issuing any securIties of such corpora
tIon) : nnel 18 U.S.C. 500 (prohIbiting the Issuance of postal money orders, wthout having 
recelveel the full amount payable therefor, for the purpose of fraudulently receiving from 
the United States a sl1m of money). 

'Compare 18 U.S.C. 472 ("with Intpnt to defraud") : 18 U.S.C.· 482 ("with intent to 
defraud falsely") : nndlS U.S.C. 485 ("falsely"). 

• Compnre 18 U.S.C. 331 (fine of not more than $2.000 and imprisonment for not more 
than five years tor frnudulent alteration or falSification ot coins) with 18 U.S.C. 483 (fine 
of not more than $5,000 and imprisonment for not more than fifteen years for the counter
feiting or f.orgery of coins). 
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The current statutes proscribing counterfeiting, forgery, and ~e
lated offenses were enacted piecemeal over the years and are dIS
tinguishable from each other by the different written instruments or 
symbols of value which are protected,6 the different Federal agencies 
associated with certain statutes,7 and the interstate aspect provided in 
various statutes.S All of these offenses, however, have a common gr01md 
in that they involve in some way false dealings in regard to writings 
or symbols of value (issuing an authentic document without authority) 
or the falsification or attempted falsification of such materials. The 
offenses in this subchapter share this common ground. Thus, sec
tions 1741 and lrr42 proscribe the making, uttering, or possession, with 
the intent to deceive or harm another person or a government, of a 
counterfeited written instrument (section 1741) and of a forged 
written instrument (section 1742). Section 1'743 penalizes the en
d.orsing of a written instrument in such a manner that it falsely 
purports to have been signed or endorsed on behalf of another. Sec
tion 1744, on the other hand, essentially proscribes the issuance of an 
authentic written instrument without authority. Finally, section 1745 
prohibits the production, trafficking in, or possession of counterfeiting 
and forging implements. 

SECTION 1741. COUNTERFEITING 

SECTION 1i42. FORGERY 

1. In General 
Because of their close relationship, counterfeiting (section 1'741) and 

forgery (section 1'(42) are discussed together~ Indeed, in its broad
est sense, counterfeiting includes forgery and, at common law, the two 
terms were used interchangeably.9 Thus, both terms were used at com
mon law to define the concept of falsely making a writing whether by 
manufacturing it falsely or falsely altering it in some fashion.1o More 
narrowly, however, counterfeiting has generally been defined. as the 
making of a false or spurious thing to resemble a genuine thing,ll and 
forgery has been defiried as the false making or material alteration, 
with intent to defraud, or any writing which, if genuine, might ap
parently be of legal efficacy or the foundation of a legal liability,12 

Eventually, through usage, the term "forgery" became restricted to 
writings and the term "counterfeiting" became restricted to money or 
the equipment for making money.IS Nevertheless, throughout the 
United States Code, the terms "forge" and "counterfeit" are coupled 

• Compare 18 U.S.C. 485 (prohlhltlng thE' forgery or counterfeiting of coins of n denoml· 
nation hlghPr than flve cents) with 18 U .. S.C. 490 (prohibiting the forgery or counterfeit· 
Ing of nickels and pennies (minor coins». . 

• Compnre 18 U.S.C. 10()8 (prohlbltin/! the forgery or counterfeiting of any document or 
the uttering of such a document, for the purpose of Inlluenelng In nny way the action of the 
Federnl Savln/!s and Loan Insurance Corporntlon) with 18 U.S.C. 1010 (prohibiting the 
~nme conduct when undertnkpn for the TlIIrpORe of ohtnlnlng any lonn or nc1vnncp. credit from 
any person or firm with the intent tbat such loan or advance or credit ~hall be' offered' to or 
accepted by tlle Dcpartmeu't of Housing and Urllan Development for insurance, or for the 
purpose of Influencing In auy other wny tIle a'ction of such department). . 

• Thlls. for e:ornmpTe. lR TT.!';.~. 2:l15. prohlhltR thp knowing rpcelpt. ~on~enlmpnt. storing. 
bartring, selling or disposing of forged or counterfeited securities or .tax stamps which nrc 
"movin/! as. Qr, which nre a part of, or which constitute interstate or foreign commerce." 

• 2 Whnrton. Orim/nal Late, section 652 (1957). 
I. SE'p. 2 Enst. PleaR of the Orown, p. 852 (1803). 
112 Wharton supra note 9, section 652. 
,. Til., section 621 • 
.. [d., section 652 (1957). 



705 Section 1741. 
Section 1742. 

together in sootion after section,14 whether the offense is clearly coun
terfeiting 15 or clearly forgery 16 under traditional concepts. 

S. 1437, as reported, however, for the first time in Fec1erallegislation 
proposes to draw a distinction between items that are counterfeited 
and items .that are forged. The two types of conduct are clearly dis
tinguished in such a way as to eHminate the confusion in the use of the 
terms "forge" and "counterfeit" engendered by current law. r.rha Com
mittee has thus rejected both the approach of the National Commis
sion, which treated these terms as synonyms 17 and of S. 1, as originally 
introduced in the 93d Congress, which used both terms to describe 
essentially identical conduct.1s 

Section 1741 proscribes counterfeiting. It is limited to the situation 
where n. written instrument which purports to be genuine but is not
because it has been falsely made or manufactured in its entirety-is 
made, uttered, or possessed with the intent to deceive or harm anothe.r 
perSOIl or a gov(~rnment. The basic purpose of the section is to consoli
date in one provision all of the diverse statutes which proscribe counter., 
feiting, and thus to clarify and systematize their treatment. The. 
primary focus of the section is upon protecting the integrity of coin 
and currency, obligations, securities, and the like. 

Section 1742 proscribes forgerY. This section is limited to the situa
tion where a written instrument which purports to be genuine but is 
not-because it has been falsely altered, completed, signed, or endorsed, 
contains a false addition thereto or insertion therein, or is a combina
tion of parts of two or more genuine written instruments-is made, 
uttered, or possessed with the intent to deceive or hrLTIn another person 
or a government. Like section 1741, the basic purpose of this section is 
to consolidate in one provision most o:f the statutes which prohibit 
forgery and thus to clarify and systematize their treatment. Again, as 
in the 'Previous section, the fOC11S of this section is upon protecting the 
integrity of written instruments where there is an undE}rlying interes'b. 
11. P1'esent Federal La'/.O 

Current Federal statiItes pertaining to counterfeiting and forgery 
are found throughout the entire United States Code but are primarily 
{'('ntained in title 18. '1'he statutes covel' a number of situations,ln.clud. 
jng, but not limited to, protection or Federal obHgations and securities; 
protection of foreign obligations, securities, and tax stamps; protec
tion of Federal docunients and other writings of the United States; 
proscription of t,11e use of counterfeited ri;nd forged documents to influ
ence actions of Federal agencies; and, proscription of the interstate 
t.ransportation of countel'feited and forged securities and tax stamps. 
In the interests of simplicity and clarity, the principal current statuWl 
intended to be covered by sections 1741 and 17'42 are set out below in 
numerical order. 

'7 U.S.C. 276. This section prohibits the issnance or utterance of It 
false or frm,ldulent warehouse receipt, or changing in any manner an 

1< 8ft!. P.g •. 1 R TutC. 4.71.472.47:1. . .-
10 Sec 18 U.S.C. 4815 (counterfeiting gold or silYer coIns} ; 18 U.S.C. 490 (counterfeiting 

"mInor" ('otnfl\. . 
,. See 18 U.S.C. 495 (forging deed. contr.nct. and the like to obtain money from the 

Unlteil States). -. 
11 See Finnl Report. § 1754(g) : WorkIng Papers. p. 964. 
1J! Sec S.l. as Introduced In the H3d Congress. §§ 2-8A1(4). 2-8El1(a), 2-8El2(n). 
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original receipt subsequent to issuallce by a 1icensee.19 The penalty is 
imprisonment for not more than ten years. 

1 U.S.C. 1319i. This section plUlisnes anyone "who falsely makes, 
issues, alters, forges, or counterfeits any ma,rketing certificate, or with 
fraudulent intent possesses, transfers, or uses any snch falsely made, 
issued, altered, forged, or counterfeited marketing certificate." 20 A 
violation of this section is punishable by imprisonment for not more 
than ten years. 

7 U.S.C. 2023. This section makes it an offense to alter food stamp 
coupons.21 If such coupons are of a value of $100 or more, the punish
ment provided is imprisonment for not more than five years. If the 
coupons are of a value less than $100, the punishment is imprisonment 
for not more than one year. 

S U.S.C. 1185. This section proscribes, inter alia, the forging and 
counterfeiting of "any permit or evidence of p'ermission to depart from 
or enter the. United States." 22 It also proscrIbes the use, or furnishing 
to another for use, of "any false, forged,' counterfeited ... or altered 
permit." Violations may be punished by imprisonment for not more 
than five years. 

8 U.S.C. 1306. This section punishes anyone "who with unlawful 
intent photographs, prints, or in any other manner makes, or executes, 
any engraving, photograph, print, or impression in the likeness of any 
certificate of alien registration or an alien registration receipt card." 
The punishment is imprisonment for not more than five years .. 

18 U.S.C. 331. This section prohibits conduct such as the alteration 
and falsification of "any of the coins coined at the mints of tIle United 
States, or any foreign coins which are by law made current or are in 
actual use or circulation as money within the United States," as well' 
as the knowing possession, utterance (including attempts to utter), 
and importation of such coins. The penalty is imprisonment for not 
more than five years. 

18 U.S.C. 471. This section makes it a crime to falsely make, counter
feit, or alter "any obligation or other security of the United States" 23 

with intent to defralld. The punishment provided is imprisonment 
for up to fifteen years. 

18 U.S.C. 472. This section covers the instruments specified, in the 
preceding section and proscribes such conduct as the passing, uttering, 
publishing, importation. or possession of snch instruments. AttemptR 
to do certain of the specified acts are also prohibited. The pnnishment 
is the same ns th at provided in section 471-

18 U.S.C. 473. This section prohibits the purchase, sale, exchang-('. 
transfer, receipt, or delivery of any of the instruments spl'cifil'd i1) 
section 471 "with the intent that the same be passed, published, or used 

1. A warehouse receipt Is categorized as a "security" under the definition of section 
1746(f). Moreover, the receipt specified In 7 U.S.C. 270 Is a written Instrument Issned under 
the authority of the United States (see sections 1741(c)(2){A). 1742(c){2){A). aml 
1746 (j». as such recelpt~ may only be Issued by thosE' who have been licensed (see 7 
U.S.C. 259.260). 

"" Such marketing certificates are obligntions of the United States under proposerl section 
17461e). and. thus. Rccurltles under Rectlon 1746(f). See 7 U.S,C. lll7flb(al. 1::l7flr1(fl). 

21 Such food ntamp coupons are ohlhmtlons of thE' United !'ltate~ nnder propoRed sectIon 
1746(e), and thus. securities under section 1746(f). See 7 U.S.C. 201S(a) .. Moreover. even 
where printed anel distributed by It Stnte. su~h emlTlons Itre. bv virtue of section 174fi (j). 
"Is~ued under the authority of the Unltecl fltates" as that 'phrnse is used In sections 
17411c) (2) CA) find 1742(c) (2) (A). S~p 7 U.S.C.2012 (c). 2013(0). 

%I The term "llermits to enter" Includes passports. visus, reentry ·permits, and tIle lll.e. 
See 8 u.oS.C. 1185( g) . 

.. The term "ob!lgrd:lon or other security of the United States" Is defined In 18 U.S.(!. 8. 
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as true and genuine." Violations are punishable by a term of imprison
ment of not more than ten years.24 

18 U.S.C. 478. This section proscribes the false making, altering, 
forging, or counterfeiting of "any bond, certificate, obligation, or other 
secnritJ7 of any foreign government, purporting to be or in imitation of 
any such security issued under the authority.of such foreign govern
ment, or any treasury note, bi1l,> or promise to pay, lawfully issued by 
such foreign government and intended to circulate as money." The 
punishment imposed is imprisonment for· not more than' five years. 

18 U.S.C. 480. This section prohibits the knowing possession or de
livery of "any false, forged, or counterfeit bond, certificate, obligation, 
security, treasury note, bill, promise to pay, bank note, or bill issu.ed 
by a bank or corporation of any foreign country." The penalty is 
imprisonment for not more than one year. 

18 U.S.C. 482. This section prohibits the false making, altering, 
forging, or counterfeiting of "any bank note or bill issued by a bank 
or corporation of any foreign country, and intended by the In w or usage 
of.such foreign country to circulate as money, such bank or ~qFPo~tion 
bemg authorlzed by the laws of such country." The penalty IS Imprlson
mentfor not more than two years. 

·18 U.S.C. 483. This section prohibits the uttering, passing, or tender
ing in payment of any of the items specified in- section 482. The penalty 
is imprisonment for not more than one year. 

18 U.S.C. 484. This section makes it a criminal offense to place or 
connect "together different parts of two or more notes, bills, or other 
genuine instruments issued under the authority of the United States, or 
by any foreign government, or corporation, as to produce one instru
ment, w'ith intent to defraud." Violations are punishable by :imprison
ment for not more than five years. 

18 U.S.C. 485. This section proscribes falsely making, forging, 01' 

counterfeiting "any coin or bar in resemblance or similitude of an}' 
coin of a denomination higher than five cents or any gold or silver bar 
coined or stamped at any mint or assay office of the United States, 01' 
in resemblance or similitude of any foreign gold or silver coin current 
in the United States' or in actualllse and circulation as money within 
tl1e United States." The section also proscribes the passing, uttering, 
publishing, selling, possessing, or importing of any such coins, as well 
as all attempts to commit such acts. The punishment imposed is im
prisonment for not more than fifteen years.25 

18 U.S.C. 486. This section prohibits anyone, except as authorized by 
law, from making, uttering. or possessing, or attempting to utter 01' 

pas~, "any coins of gold or silver pI' ,other metai, or alloys of metal, 
intended for use as current money, whether in the resemblance of coins 
of the United States or of foreign countries, or of original design.26 
The penaltv is imprisonment for not more than five years. . 

18 U.S.C. 490. This section prohibits falsely making, forging, or 
('o~mterfeiting "any coin ill the resemblance or similitude of any of the 

.. Altlloll):!,h worfled differently. thlR section covers essentially the same conduct prohibited' 
hy ~prtlon 472. ;vpt prescrlhpg n mn:t!mnm tprm of Imprisonment five ;vears shorter • 

.. It IR Infprpst!ng to note thp (llspnrlty In punlshmpnt between this section find section 
run (up to O\"C ypnrs In prison). which. ns notef1. prohlhlts. inter alia, the fraudulent falsi· 
f1rntfnn of nn,. po!n. rnlnPfl nt thp mlnt~ of thp nnltpd Stntes . 

•• It hns hppn' ~nlrl that tllP Ilnrpose of thIs ~pctlon Is to prc\"ent the coining of money In 
competItion wltll thp Fnlfpf1 I'Hntcs. United Stntel! v. Gellman, 44 F. SlIpp .. 360. 364 (D. 
Wnn. 1942). To thnt extpnt this RPctlon will not be carried"forward In tho counterfeitlug 
and forgery sections of the subject bill. ' '> 
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minor coins 27 coined at the mints of the United States." The section 
also prohibits the passing, uttering, publishing, sale, importation, or 
possession of any such coin, with the intent to defraud any person. 
Violations are punishable by imprisonment for not more than three 
years. . 

18 U.S.C. 493. This section prohibits the false making, forgery, 
counterfeiting, or alteration of "any note, bond, debenture, coupon, 
obligation, instrument, or writing in imitutiollor purporting to be in 
imitation of, a note, bond, debenture, coupon, obligation, instrument, 
or writing, issued by" specified institutions.28 The section also prohibits 
the passing, uttering, or publishing, as well as attempts so to do, of the 
specified instruments. ';rhe penalty is imprisofu'l1ent for not more than 
five years. .. 

18 U.S.C. 494. This section prohibits falsely making, altering, forg
ing, or counterfeiting of "any bond, bid, proposaJ, contract, guarantee, 
security, official bond, public record, affidavit, or other writing for the 
purpose of defrauding the United States," as well as uttering or 
publishing as true, or possessing with the intent to utter or publish 
as true, any such writrng knowrng it to be of the prohibited char
acter.20 The section also forbids the lrnowing transmission to, or 
presentation "at any office or to,any officer of the United States" of 
any such writing. Tho punishment imposed is imprisonment not to 
exceed ten years. . 

18 U.S.C. 495. This section l?roscribes the false making, altering, 
forging, or counterfeiting of any deed, power of attorney, order, 
certificate, receipt, contract, "or. other writing, for the purpose of 
obtaining or receiving or enabling any other person, eitlier directly 
or indirectly, to obtain or receive from the United States or any 
officers or agents thereof, any sum of money." The section also punishes 
the knowing utterance or publication as true of any such writing, . with 
intent to defraud the United Stares. Finally, t1le section proscrioes the 
lmowingtransmission to, or presentation "at any office or officer of the 
United States," of any such writing in support of, or in relation to, 
any account or claim, with intent to defraud the United States.so 

Violations are punishable by imprisonment for not more than ten years. 
18 U.S.C. 496. This section makes it a criminal offense. to for[!e, 

counterfeit, or falsely alter "any writing made or required to be made 
in connection with the entry or withdrawal of imports or collection 
of customs duties." or to use any snch writing lmowing it to be forged. 
counterfeited, or falsely altered. The penalty is imprisonment for .not 
more than three years. . 

ZI The term "minor coins" Is defined tn 31 U.S.C. 317 to mean the "five-cent piece" and 
the "one-cent piece." 

.. The. Reconstrnctlon Flnnnce Corporntlon. Federal Deposit Insurance CorporAtion. 
NntloDIIl Credit 'Gnlon Administration. Home Owners' LORn CorPoration, Fnrm Credit 
AdminIstration. Depnrtment of Housing nnd Urllnn Development. or any land bnnk. 
Intp.=e£1late credit bank. Insnred credIt union, bank for cooperntlves or /lny leading. 
mortgage. Insurance, crp(lIt or Rnvings ·and loan corporation or association authorized or 
!lcting under the laws of the United States • 

.. ThIs section hns been gJ"en n very brond Intl'rpretntlon by the courts. SO as to Inrlllde 
all writings and nctions which might In nny way deceive the Unlter! States. For exnmple. It 
hils been held to he a crime under this section to utter a forged prescription for nnrcotlcs. 
becnllsP this nctlvlty defrnnc1prI thp Unitpil Rtntps by frnstrnting the admlnlstrntlon of thE' 
nnrcotlcs laws. p,.ench v. United StnteR, 2112 11'.211 71111 (5th Clr.) , cert. denied, 352 U.S. 801 
(190R)' SeC! nlso 1I'ooRhee v. United FltateR, 223 F.2ii 2R1 (6th Clr. 191)1)) • 

.. Although tb1s section hns prlmnrlly been used 1n the prosecution of forged United 
Rtntes ~pclldtles, ItR reach Is very broad. ,For example, It hns been IIsed to prosecute for~ed 
claims for refunds In Income tax returns (Han8on V. United Statelf. 271 F.2!l 791 (9th 
Clr. 1959)), nndforgp!l claims for bounty lnnd (United States v. Wilco:!:, 28 F. Cas. No.· 
16.691 (C.C. N.Y .. 1859»). 
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18 U.S.O. 497; This section proscribes falsely making, forging, 
counterfeiting, or altering "any letters patent granted or purporti:Q~ 
to have been granted by the President of the United States." In addi
ion, the section prohibits passing, uttering, or publishing, as well as 
attempts so to do, any such letters knowing them to be forged, counter
feited, or altered. A violation is punisha15le by imprisonment for not 
more than ten years. .. 

18 U.S.O. 498. This section prohibits the forging, counterfeiting, or 
false altering of "any certificate of discharge from phe military or 
naval service of the United States." In addition, the knowing use, 
unlawful possession, or exhibition of any such certificate is made 
an offense. The punishment is imprisonment not to exceed one year. 

18 U~S.O. 499. This section makes it a criminal offense,to falsely 
make, forge, counterfeit, alter, or tamper with "any naval, military, 
or official pass or permit, issued by or under the authority of the 
United States." The section .&lso forbids the use or possession of any 
such pass with the intent to defraud. The penalty is imprisonment for 
not more than five years. . . 

18 U.S.0. 500. This statute makes it an offense to falsely make, forge, 
counterfeit, engrave, or print "any order in imitation of or purporting 
to be a blank money order or a money order issued by or under the 
direction of the Post Office Department or Postal Service." The statute 
also specifically prohibits forging or counterfeiting of "the signature 
or initials of any person authorized to issue money orders upon or to 
any money order, postal note, or blank therefor provided or issued by 
or under the direction of the Post Office Department or Postal Serv
ice," as well as ':any material signature or indorsement thereon, or any 
material signp,ture to any receipt or certificate of identification 
thereof." The statute further proscribes the false alteration, "in any 
material respe~t," of "any such money order or postal note," the 
passing, uttering, or publishing, as well as attempts so to do, of "any 
such forged or altered money order or postal note," and the trans
~issi?n or presentation of any such instrument. The penalty is 
ImprISOnment for not more than five years. 

18 U.S.O. 501. This section prohibits forging or counterfeiting of 
"any postage stamp. postage meter stamp, or any stamp printed upon 
any stamped envelope, or postal card, or any die, plate, oren~aving 
thereof." In addition, the section forbids the manufacture, printing, 
knowing use or sale, or possession, with intent to sell, of any such 
proscribed item, as well as the manufacture, !mowing use or sale, or 
possession, with intent to use or seU, of "any paper bearing- the 
wntermark of any stamped envelQpe, or postal card, or any fraudulent 
imitation thereof." Violations may be pnnished by imprisonment not 
to exceed five years. 

18 TT.S.O. 502. This section makes it a criminal offense to for{!e or 
counterfeit any postage stamp or revenue stamp of any foreilrll 
government, as we11 as to lmowinglv utter or use any snch stamp. The 
pennlty is imprisonment for not more than five years. 

1 R TT.S.C. 50S. TTnder this section. t.he forg-ing or connterfeiting of 
"any postmarlring stamp. or impref:sion thereof with intent to make 
it appear that snch impression isn genuine postmark." as well as the 
Imowing llRP. or Rale. or POSRPRRion with t.he intent t.o 11se or 'Eell, of 
"any forged or counterfeited postmarking stamp, die, plate, or en-

92-9190_ 77 - pt. 1- 46 
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graving, or such impression thereof," is prohibited. Violations are 
punishable by imprisonment for not more than five years. " 

·18 U.S.O. 505. This section prohibits the forgery of "the signature 
of any judge, register, or other officer of any court of the United States, 
or of any territory thereof;" the forgery or counterfeiting of "the seal 
of any such court;" the knowing concurrence in the use of any such 
forged or counterfeit signature or seal, "for the purpose of authenti
cating any proceeding or document;" and, fq,e tendering in evidence of 
"any such proceeding or document with a false or counterfeit sIgna. 
tU'!8 of any such judge, register, or other officer,or a false or .counter
felt seal of the court, subscribed or attached thereto,knowmg such 
signature or seal to be false or counterfeit." The penalty is imprison
ment for not more than five years. 

18 U.S.O. 506. This section makes it an offense to falsely make, forge, 
cOlllterfeit, mutilate, or alter "the seal of any department or agericy 
of the United States." In addition, this sectlon makes it a crime to 
lrnowingly use, affix, or impress any such seal "to 01' upon any certif
icat~, instrument, commission, document, or paper, of any description." 
Fin~lly, the section prohibits the knowing possession of any such seal, 
with the intent to defraud. The penalty is lIDprisonment for not more 
than five yeaI'S. 

18 U.S.O. 507. This section proscribes the false making, forging, 
counterfeiting, or altering of "any instrument in imitation of or pur
porting to be, an abstract or official copy or certificate of the record
ing, registry, or enroJ1ment of any vessel, in the office of any collector 
of the customs, or a license to anv vessel for carrying on the coasting 
trade or fisheries of the United States, or a certificate of ownership, 
pass, or dearance, granted for any vessel, undp.t' the authority of the 
United States, or a permit; debenture, or otner official document 
granted by any coUector or othm' officer of the customs by virtue of 
his office." The section also prohIbits the uttering, publishing or passing 
as true, as well as attempts se; to do, of any of the proscribed items. 
Violations are punishable by imprisonment for not more tllan three 
years. 

18 U.S.O. 508. This section proscribes the false making', forging~ 
cotmter£eiting', or altering of any "form or request provided by the 
Government for ret.:juesting a common carrier to furnish transporta
tion on account of the United States or ally department or agency 
thereof." The section also proscribes the knowing passing, uttering. 
publishing, or selling'. as well as attem{)ts so to do, of any snch torm or 
request. A violation subjects the offender to imprisonmeIlt for not more 
than ten vears. 

18 U.S.O. 1002. This section makes it a crime for anyone to possess. 
"knowingly an,:J with intent to defraud the United States, or any 
agency thel" .," "any false, altered. forged, or connterfeitl'd writing or 
ilocument ftlr the purpose of enabling another to obtain from the 
United States, or from any agency, officer or agent thereof, any sum of 
money." 'rhe penalt.v is imprisonment not to exceed five years. 

18 U.S.O. 1003. This section makes it an off.ense for anyone "know
ingly and fraudnlently" to demand or endeavor "to obtain any share 
01' snm in tIle pubHc stocks of tl1e United StateR, or to llave any part 
thm'eof transferred, assigned. sold, or coiweyen, or to have any an
nuity, dividend, pension. wages, g-ratuitv, or other debt dne from tlH' 
United States, or any part thereof, rl'ceived, or paid by virtue of any 
false, forged, or cOllnterfeited pm\'er of attorney, arithority, or in-
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strument." Violations lIre punishable by imprisonment for not more 
than five years. \\There the sum or value obtained or attempted to be 
obtained does not exceed $100, the pemdty is reduced to imprisonment 
for not more than one year. 

18 U.S.O. 1008. This section prohibits the forging or counterfeiting 
of "any instr,nment, papet or document" fOl' the purpose of influencing 
the actiOIi of the Federal Savings and Loan Insurance Oorporation. 
It also proscribes the knowing uttering, publishing, or passing as true 
of any such instrument~ The penalty is imprisonment for not more 
than two years. 

18 U.S.O. 1010. This section proscribes the altering, forging, or 
counterfeiting of any instrument, paper, or document, as well as the 
knowing uttering, ~niblishing, or passing as true of any such document, 
"for the purpose'of obtaining any loan or advance of credit from any 
person, partnersliip, association, or corporation with the intent that 
such loan or advnnce of credit shall be offered to or accepted by the 
Department ofHol1sing and Urban Development for insurance, or for 
the purpose of obtaining any extension or renewal of any loan, advance 
of credit, or mortgage insured by such Department, or the acceptance, 
release, or substitution of any 'security on such a loan, advance of 
credit, or for the purpose of influencing in any way the action of such 
Department." The punishment is imprisonment for not mo~ethaIi two 
~~. .' . 

18 U.'S,C. 1423. This section prohibits the knowing use "for any 
purpose [of] any order, certificate of naturalization, certificate of 
citizenship, judgment, decree, or exemplification, unlawfully ... 
made, or copies or duplicates thereof, showing any person to be natu
ralized or admitted to be a citizen." The penalty is imprisonment for 
not more than five years. 

18 U.S.0.1426. This section proscribes the false making, forging, 
altering, or counterfeiting of "any oath, potice, affidavit, certificate of 
arrival, declaration of intention, certificate or documentary evidence 
of naturalization or citizenship or any order, record, signature, paper 
or proceeding or any copy thereof, required or authorized by any law 
relating to naturalization or citizenship or registry of aliens." 31 In 
addition, the section prohibits the uttering, selling, disposing of, or 
using as true or genuine any of the proscribed items, as well as the 
possession thereof with the intent to unlawfully use. Violations are 
punishable .by up to five years' imprisoninent. 

18 U.S.O. 1506. This section makes it an offense to alter or falsify 
"any record, writ, process, or other proceeding, in any court of the 
United States, whereby any jUdgment is reversed, made void, or does 
not take effect." The penalty is imprisonment for not more than five 
years.32 

I 

18 U.S.O. 1543. This section prohibits the false making, forging, 
connterfeiting. mntilating, or altering of "any passport or instrument 
purporting to be a passport," with the intent that it be used. The sec
Hon also proscribes the willful and knowing use, or attempt to use,or 
furnishing "to another for nse any such false, forged, connterfeited, 

:n This Rtatute has been construed to Include an aliim registration receipt card. United 
."1tate.Q v. Oastillo-Fc!i(JJ, 539 F. 2(1 9 (9th elr. 1976). 

.. This section Is nlso cnrrlec] forwnrrt In pnrt In Rectlons 132li (TamperInJ\' wIth PhysIcal 
Evidence), 1344 (Tnmperlng with a Government Uecord), and 1731 ('I'heft) of the pro
posed Code. 

/ 
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mutilated, or altered passport or instrument purporting to be a. pass
port." Violations are punishable by imprisonment for not more than 
five years. 

18 U.S.O.1546. This section prohibits the knowing forgery, COlmter
feiting; altering, or false making of "any immigrant or nonimmigrant 
visa, permit, or other document required for entry into the United 
States." 83 It also prohibits lmowing utterance, use, attempts to use, 
possession, obtaining, acceptance, or receipt of any such visa, permit, 
or document. ThG penalty is imprisonment for not more than five 

y~~sU.S.C.2197. This section prohibits the altering, forging, and 
counterfeiting, as well as attempts to alter, forge, and counterfeit, of 
"any certificate, license, or document issued to vessels, or officers or 
seaman by any officer Qr employee of the United States authorized by 
law to issue the same." It also forbids the unlawful possession .of know
ing use of any such certificate, license; or document. Finally, the section 
proscribes transferring or negotiating the transfer of any such altered, 
forged, or counterfeited certificate, license, or document. The penalty 
is imprisonment for not more than five years. 

18 U.S.C. 2314. This section proscribes the transportation in 
interstate or foreign commerce of "any falsely made, forged, altered, or 
counterfeited securities or tax stamps, knowing the same to have been 
falsely made, forged, altered, or counterfeited." The section 111so for
bids the transportationin interstate 01' foreign commerce with fraudu
lent intent of any traveler's check bearing a fOr!!;ed cQuntersignature.34 

Violations are punishable by imprisonment for I}ot more than ten 
years. 

18 U.S.C. 2315. This section prohibits receiving, concealinO', storing, 
bartering, selling, or disposing of "any falsely made, forge~, altered, 
or counterfeited securities or tax .stamps," as well as knowingly pledg
ing or accepting as security "for a loan any falsely made, forged, al
tered, or coUnterfeited securities or tax stamps, moving as, or which 
area part of, or which constitute interstate or foreign commerce," 
knowing the saaIle to have been so falsely made, forged, altered, 01' 

counterfeited. The same restrictions apply to this section as apply to 
18 U.S.C. 2314. The penalty is imprisonment not to exceed ten years. 

26 U.S.C. 5676(3). This section proscribes, inter atia,35 the making, 
selling, or using of "any false or counterfeit stamp or device of the 
kind mentioned in section 5054 or regulations issued pursuant 
thereto." 36 The penalty is imprisonment for not more than five years.a. 

"" This has been held not to Include an allen registration receipt 'Card. United Statc,~ Y. 
OdmlJ08-Scn·aJLo. 404 U.'S. 293 (1971) ; the offense In section 1741 of the Coele wHl. how
ever. reach such dOCllments. Compare 18 U.S.C. 1426, supra; and 'See 8 U.S.C. 130G(d). 

a! The section explicitly proyides that it shall not apnly to ally falsely mael~, forged, 
altl'red, cOunterfeited. or spurious representation of an obligation or other security of the 
United States, or of an obligation, bond. certificate, security. tr~asury note, bill, promise to 
pay. or bank note Issued uy any foreign government or by a bank or co:oporation of any 
foreign country. S~e Uniteil States v. Galardi, 4'\6 F. 2d 1072, 1076-1078 (Oth Cil'.), cert. 
denlec!. 41-1 U.S. 839. 856 (1!l73). 

:IIi This parnllraph' 01(10 covers. other conduct which falls within the scope of section 
1301 of S. 1437, os reported . 

.. The- section referted to relates to stnmps or other devices which evidence the tax on 
beer or·compllnnce wIth the provisions of the chapter clenllnA' with beer. , 

37 There nre n nurul)er of other spctlons in tltle26 which cleal with connterteitlnA', forgery. 
anclaimllar offens~.s. See, e.g .. 26 U.S.C. G601{n) (5) ; 5603(n) (2) nnd (3) ; 5604(a) (4). 
(5), (10)' (16). (18). nnd (19) ; 5689: nnd 5762(n) (2) and (6). These sections hnve been 
cO'l'Heil In sectloll 1403 of the sl1b;f~ct bm (Alcohol ancl Tobacco Tax Offenses), hecause ot 
the cleslre to group In one location all felony tax offenses nnd because of the difficulty of 
amending title 26 to ronform to S. 14<17, liS reported, were these sections treated differently. 
The- result Is tllllt suc~ offenses nre. to some extent, subject to overlapping coveralle llndnr 
section 1403 ·and the prOvisions in this subchapter. Since, llOWeyer, tile grodlng proylslons 
nre similar •. ·no difficulties are foreseen. 

J 
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26 uS.a. 7208. Paragraph (1) of this section prohibits, inter aUa, 
the altering, forging, making, or cOlmterfeiting, with intent to de
fraud, of "any stamp, COUpOJ;l, tickeh book, or other device prescribed 
under authority of this title for the collection or payment of any tax 
imposed by this title," as well as the sale, lending, or possession of "any 
such altered, forged, or counterfeited stamp, coupon, ticket, book, 
or other device." Paragraph (3) (c) prohibits the fraudulent use, join
inO', fixing, or placing to, with or upon "any vellum, parchment, paper, 
in~trument, . writing, package, or article, upon which any tax is im· 
posed by this tme . . . any forged or counterfeited stamp, or the 
Jmpression of any forged or counterfeited stamp, die, plate, or ot11er 
article." Paragraph (4) (A) makes it a crime for anyone willfully 
to remove or alter the cancellation or defacing marks of any adhesive 
stamp, "with intent to use, or cause the same to be used, after it has 
already been used." Paragraphs (4) (B) and (4) (C) cover dealing 
in and possession of any such stamps. The penalty is imprisonment 
for not more than nve years. 

43 U.S.C. 1191. This section prohibits the false making, altering, 
forging, or counterfeiting of any documents evidencing "right, title, 
or claim to lands, mines or minerals in California . . . for the pur
pose of setting up or establishing against the United States any claim, 
right, or title to lands, mines, or minerals within the State of Califor
nia." The statute also prohibits the uttering of such documents for 
such purpose. The penalty is imprisonment "at hard labor" for be
tween three and ten years. 

43 US.C. 1192. This section proscribes the making of any falsely 
dated "written evidence of right, title, or claim, under Mexican au
thority, to any lands, mines, or minerals in the State of California 
. . . for the purpose of setting up or establishing any claim against 
the United States to lands or mines or minerals within the State of 
California." 

43 U.S.C. 1193. This section makes it an offense for anyone to 
present to an "officer of the United States, any false, forged, altered, 
or counterfeited ... written evidence of right, title, or claim to 
lands, minerals, or mines in the State of California," for the purpose 
of setting up or estabHshing any claim against the United States to 
lands, mines,.or minerals within the State of California. The penalty 
for the above two sections is the same as that provided in 43 U.S.C. 
1191. 

50 US.C. App. 462 (b). This section prohibits the forging, altera
tion, or changing of any Selective Service System registration certifi
cate, as well as the possession of a certificate so forged, altered, etc. 
Violations are punishable by imprisonment not to exceed -five years. 
3. TIle Offense 

A. Elements-Section 1'741. Oounterfeiting 
Section 174;1 provides that a 'person is guilty of an offense if, "with 

P intent to deceive or harm another person or a government, he makes, 
utters, or possesses a counterfeited written 'instrument." The intent 
element covers the current law concept of "intent to defraud," 38 but 
uses words adopted from the Final ~eport of the National Commis-

38 Thp CommIttee enclor~ps. for exnmp!p. the holdIng In Barbee v. United Sta.teB, 392 F.2d 
5112 (5th Clr.). cert. denIed. 391 U.S. 035 (1068). thnt nn Intent to pass the Instrument 1s 
not required. 
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sion 39 which convey a clearer meaning. Thus, it is not necessary that 
the intent be to deprive another person or a government of property 
or some other tangible right.40 Rather, it is enough if the intent be to 
deceive or harm another person or a government 41 in any manner.42 

The Committee's formulation eliminates, as unnecessary, the phrase 
"or with knowledge that he is facilitating such deception or harm by 
another person," appearing in the Final Report, as well as the similar 
phrase found in S. 1, as originally introduced in the 93d Congress.43 

In every case where counterfeiting is engaged in with knowledge that 
another person will use the counterfeited written instrument to de
ceive or harm another person or a government, the actor has the 
requisite intent that such person or government be deceived or 
harmed. 

Section 1741 is not restricted solely to the offense of counterfeiting 
bnt, like the appro:1ch adopted by the Final Report, also covers the 
related offenses of uttering and possessing of counterfeited written 
instruments.44 This consolidation is br..sed upon the principle that 
coverage of the related offenses of making, uttering, and possessing 
should be uniform, in the sense that the same jurisdictional bases 
should.apply to each offense. 

The section consolidates the large number of counterfeiting offenses 
it covers by the definition of the basic term "written instrument." 
The Final Report 45 contained a similar device, i.e., a definition of 
the term "writing." 46 Unlike the Final Report, however, the defini
tion of "written instrument" here is structured in general terms, elim
inating the list of items found in the Final Reporty The definition 
is designed to cover all items which can be the subject of Federal 
counterfeiting or forgery laws and is intended to be read and inter
preted in an expansive" manner. The term "written instrument" is 
defined in section 1746(i) and is broken down into three categories, 
nsfollows: 

(i) "A security." "Security" is then defined in section "1746 (f) to in
clude obligations of the United States, as we]} ns other enumerated 

.. S~~ Final Report, § 1751. 
40 This Is In keeping Witll the focus of the section which Is upon protection of the Integ

rity of writings. It Is In accord with common lnw treatment ot counterfeiting anli for
gery, wh~re emphnsls Is pillced upon the Instrument itself. as opposed to the purpose of the 
actor. Thu renson for emphasizing the Integrity of the instrument at common law Is ~ltld to 
be the prutection of selll and ,slg-nn tnre so IlS to snfegunrd tIle holder, nnd the commercial 
necessity for making the negotlllblUty of Instruments feasible as a practical matter. See 
KessJ~r, Forged lnatrmnents, 47 Yale L. J. 863 (1938).. , 

41 The terms "person" nnd "government" are defined ill section 11l. 
42 It thns cl~arly covers not only the case where the conduct Is undertaken for the pur

pose of cnnsln/I n monetary loss. but :llso the case where the prohibited conduct Is, for ex
ample, undertaken for the purpose of Interfering with or ImpairIng a governmental function. 
See, e.g., Leonard v. United Statea, 324 F.2d 911, 913 (9th Clr. 1963) . 

.. R.e spction 2-Rlill. • 
"In severlll Instances, the 'Incluslon of such possession O1renses expands current law. 

Compare. e.g., United. State8 v. Oampo8-Serrano, 404 U.S. 293 (1971) • 
.. See Final Report. § 1754 (b). . . 
(d S. 1. as Introduced In the 93d Congress, on'·the other hand, treated tbe otrenl'es 

of uttering and possession of a counterfeited written instrument In Il. separate statute 
(§ 2-8El4 (Trafficking in Specious Secnrlties)). This resulted in inconsistent coverage nnel 
overlapping offenses. as nnder current law. Thus. both section 2-SEll (Counterfeiting) and 
2-Slil4 reached falsely manufacturing obllg-atlons or securities of thp United states or of 
foreign governments; On the other hand. the traffickln/I statute did not Include the element 
of "Intent to elefra'llrl." which Is fOllnd in the counterfeiting statute. These features have 
been corrected In S. 1437. as renorted. 

'1 R 1. liS origilllllly Introduced In the S3d Cong., Included a slmll!ll: definition. See sec-
tion 2-SAl (12). . 
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securities:J8 S. 1, as originally .introduced in the 93d Congress, c1id not 
provide a definition of "obligation of the United States." The reported 
bill, however, like current Jaw (18 U.S:O. 8) provides such a definition 
in section 1746 (e). . 

Blank money orders are specifically included within the definition 
of "security" in order to reflect a recent amendment to 18 U.S.O. 
500, which Qliminated a gap in present law coverage. Neither the 
National Commission nor S. 1, as introduced in the 93d Congress, 
provided specific coverage of money order blanks. 

(ii) "A commercial paper or document, or other commercial instru
ment containing written or printed matter or its equivalent." 

(iii) "A symbol or evidence of value, right, privilege, interest, 
claim, or identification that is capable of being used to the advan
tage or disadvantage of. any person." 'L'heOommittee has used this 
general phraseology anct has eliminated the terms "public record," 
"affidavit, "certificate," "passport," "visa," and "contract" found in 
section 1754 (b) (i) of the Final Report and eliminated the terms 
"signature," "certrfication," "credit card," "token," "stamp," "seal," 
"badge," "<;lecoration," "medal," and "trademark" found in section 
1754 (b) (ii) of the Final Report on the theory that such specificity 
might result in an unduly restrictive construction of the definition. 
The definition is intended to cover all such items, as wen as other items, 
such as, for example, tax stamps, ·and alien registration cards:JO 

Because the definition of "written instrument" is so broad, the Com
mittee deems it appropriate to emphasize that the provisions in this 
subchapter do not and are not intended 10 cover certain minor offenses 
involving counterfeiting, forgery, and related offenses that will be 
punished by statutes outside title 18.50 Where an individual engages 
III conduct which is punishable as a minor offense by it statute out
side title 18, he will be punishable under that statute alone. In order 
to leave no doubt on this point, the Committee has framed the defini
tion of "W1·ittcn instrument" in section 1746.(i) so as to except (other 
than as used in section 1745) a "written instrument that is the su b
ject of a. counterfeiting, forgery, criminal endorsement, or criminal 
issuance offense described outside this title." 

The term "counterfeited written instrument" is defined iil section 
1746 (a) to mean "a written instrument that purports to be genuine that 
but is not, bec.:'tuse it has been falsely made or manufactured in its 
entirety." Thus, in essence, a "connterfeited written instrUlnent" is 
one created out of whole cloth, as opposed to an instrument that was 
once genuine but is so no longer because it has bee11 falsely altered. 
completed, signed, endorsed, or added to in· some othei· manner 
("forged written instrument"). The phrase "falsely made or manu
factured" is intended to convey, when applied to counterfeiting. the 
traq.itional meaning of made without authority or right. That is, a 

., See, e.g'., United. States Y. l{peir/el. - F. 2d - (8th Cll'. IfJ77). holdln~ It onitclalm 
deed to be n. security under 18 U.'S.C. 2311. TIl!' 8.11lle result would obtain ullcler the defini
tion of "security" ill section 1746 (f), which includes a "certificate of Interest in tangi
ble . . . property." 

.. The term "tax stamp." used In the jurisdictional subsection of this ofi'ense. Is defined In 
section 1746(1:1. 

.. An example ot such a statute Is cnrrent 18 U.S.C. 1158 ("Counterfeiting Indian Arts 
~nd Crnfts Board trndemnrk"). nn offense cnrrylng n maximum penalty of six months' 
Imprisonment. This statute Is being moved out of title 1 S. 
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"counterfeited written instrument" is an imitation or copy of some 
{)ther writing, docmnent, symbol of value, or the li~, which is authen
ticP Of course, a "counteHeited written instrmnent" need not be a 
complete and exact duplicate of the genuine article. Thus, the definition 
in the subject, bill oarries forward the general view that, in order for 
an article to constitute a COUIiterfeit, it need only bear such a likeness or 
resemblance to the genuine article "as is calculated· to deceive an 
honest, sensible and unsuspectmg person of ordinary observation and 
care dealing with a person supposed to be upright and honest." 52 

The verb "utter" IS defined in section 1746 (h) to mean "issue, au
thenticate, trans:i:er, publish, sell, deliver, tmnsmit, present, display, 
use, certify, or otherwise give currency to." This definition is deliber
ately broad in order to encompass the variety of Federal statutes listed 
above that will be replaced, in whole or part, by this section. The de
finition is derived from the suggestion of the Nationa.l Commission.53 

B. Elements-Section 174$. Forgery 
Sectio.n 1742 provides that a person is guilty of an offense if, "with 

intent to deceive or harm another person or a government, he makes, 
utters, or possesses a forged written instrmnent." As noted in, the dis
cussion concerning section 1741, the intent element covers the current 
law concept of "intent to defraud" and is satisfied if the intent be to 
deceive or harm another person or a government in any manner. 

Like the precedmg section and t,he approach adopted by the Na
tional Commission, this section is not limited solely to the offense 
of forgery, but also covers the related offenses of uttering and pos
sessing of forged written instruments. Again, such consolidation is 
based upon the premise that coverage of these related offenses (Le., 
makmg, uttering, and possessmg) should be uniform, in the sense that 
the san;te jurisdi~tional bas~s applJ to each offense. 

SectIOn 1742 also consolIdates the Jarge number of present forgery 
offenses it encompasses by the definition of the term "written instru
ment." This term was previously explained in the discussion of counter
feiting, and that discussion is incorporated here. The term "forged 
written mstrument" is defined in section 1746 ( c) to mean "a written 
instrument that purports to be genuine 54 but is not, because it: (1) has 
been falsely altered, completed,55 signed,5G or endorsed; 57 (2) contains 

5t See, e.g., State Bank Y. Ua/'J/land OM. 00., 21'9 F.2d 544, 547-548 (8th Cir. 1961) ; 
JiJl1JckungB Nut'l BanTe v. Insurance Co. 01 No. Am., 341 F.2d 673. 676 (2d Clr.). cert. denied. 
382 U.S. 816 (1965) : First Nat'l BanTe & Trust 00. v. Unlteel States Fld. & Guar. 00., 347 
P.2<l 945, 947 (10th Cil'. 1965). 

'" U1<i.ted Stnte8 Y. Lustig. 159 F.2d 798. 802 3<1 Clr. 1947). rev'd on other gronncls. 338 
U.S. 74 (1949). See also Un(feelStates v. Okodor, 479 F.2d 661, 664 (1st Cll'.). cert. denied. 
414 U.S. 912 (1973) (Involving t,hp possession of cOllnterfelt obligations which resembled 
$10 Federal Reserve Notes but which lacked two serial numbers and the Trensury sen I on 
their fGCIl) ; United States v. Johnson, 434 F.2(1 827, 829 (9th Clr. 1970) ; United States 
Y. S'lltitlt, 318 F.2d 94. 95 (4th Cir. 1963) ; Un-ite(/. Stutes v. Gellman. 811pm note '26. 

"Rf'eFlnnl Report. § 17M(bl. 
.. The term "gpnulne" refers to the validIty of the execution of the written Instrilinent. 

ThllS, for example. the mere fact that Hnlted StnteR treasury honds hnd been cancelled nnd 
repIneI'd would affect only their redeemability. nnd not their genuineness for purpose~ of 
thlR Rf'~tlnn 

'" See Wright V. United States, 356 F.2d 261. 264 (5th Cir.), cert. denied, 385 U.S. 844. 
861 (1966). The . term "completed" covprs, for example, the Rituntlon where blAnks are 
tiIlpll In on nn othprwlse fully executpll InRtrument. See. e.g .. Uniteel States V. Vi Pletto, 
1lllfl F.2r1 2Hll. 2Hfl-2H7 (7th Clr. 1 !l1l8). vnpn tpcj on other grollnllR BtlO nmn. Giortlf/lIo Y. 
Tlnited State8. 1l!l4 U.S. 310 (1!lA!l). The C'ommlttpe intends to overrule the result In 
Streett v. United States, RS1 F.2d 151 (8th Clr. 1964). criticized In 1)1, PicHo, 8l1pra, 
where th" court hpl(l thnt thp cjefendant's forgery of the countprsignllture on lin otherwIse 
completed trnveler's check dlrl not render the chr'ck a "forger1" security. The Committee 
nlso Intends thnt. AS unller pxlstlng Inw. the filet thnt the Ilefpndnnt. In flllRely comnleting 
n written instMlment. sll!llB his own nnme. doeR not Insulate him from l!ahl1!ty unller thl. 
section. See United States v. Smith, 426 F.2d 275 (6th Clr.), cert. denied, 400 U.S. 868 
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a false addition thereto or insertion therain; or (3) is a combination of 
parts of two or more genuine written instruments." The phrase "falsely 
altered, completed, signed,' or endorsed" carries forward the tradl· 
tional meanin~ of acting without authority or beyond any authority 
given. Thus, lor example, one who signs or endorses the name of 
another, without being authorized to do so· by that person, has made a 
"forged written instrument." Such a written instrument is forged 
because it falsE-Iy purports to be the written instrument of a person 
other than the actual maker.58 

The Conunittee intends that the phrase "falsely . . . signed or 
endorsed" includes the situation where the name signed or endorsed 
is,that of a fictitious person. In such a situation, the determination of 
whether the written instrument is forged should not depend upon the 
fact that the person or government 59 accepting the written instru
ment did so in reliance on the signature, as opposed to reliance upon 
the person who presents the written instrument. GO 

The Committee thus rejects the so-called "narrow" definition of 
forgery under which the mime' signed to the written instrument must 
purport to be the signature of some person other than the one actually 
signing it,Gl and instead embraces the so-called "broad" definition of 
forgery-generally adopted in present Federal law-under which 
forgery may. be committ~d by using an assumed or fictitious name in 
signing a written instrument when such act is committed with the 
necessary intent.G2 
It is also' intended that this section be interpreted so as to carry 

forward the prevailing doctrine that an agent may commit forgery 
by making or signing a written instrument in disobedience of his 
instructions or by exceeding his authority.G~ Thus, for example, where 
n.n agent is given authority by his principal to endorse the name of the 
principal on incoming checks for deposit only and instead endorses 
the name of the principal with the intent of cashing the checks and 
appropriating the proceeds, the agent is guilty of forgery.64 Section 
1742, however, is not intended to cover "false agency" signatures and 
endorsements and thus continues the rule that the term "forgery" does 

. not cover the situation where a person signs an instrument pUl'pOl't-

(1070) ; 71nitecl States v. Franco, 413 F.2d 282 (llth Cir.) , cert. denied, 396 U.S. 836 
(1069). An exception Is the false a/:ency endorsement situation. discussed subsequently. 
There, however. the Instrument has been nltered only hy the endorsement, whereM under 
tho "romplet~d" branch of this section. the defendnnt will llave done more than merely 
sign his own nnme to the written Instrument . 

.., It Is contemnlnted that the term "signed" wlII be Interpreted to Include anything that Is 
Intended ns a slJ(nature. I.e .. Initials. the mnklng of a mark. etc. See United States v. 
Tn~her, 4!13 F.2d 244.246 (10th Clr. 1972). See also 18 U.S.C. 500. 

'" See Prusslem v. United State8, 282 71.S. 676 (1031) ; United State8 v. Oalabro, 467 F.2d 
!J7R.980 (2d Cir.1972). cert. denied. 410 U.S. 926 (1973). 

50 GreathouBe v. United State8, 170 F. 2d 1112. 5B (4th Clr. 1948). 
"The terms "person" and "J(overnment" are defined In section 111. 
eo See. e.g., Hal! v. Unitecl States. 372 F.2d 603. 610 (8th Clr.). cert.denled, 387 U.S. 

!l2:\ 1111fl7) : Ounnlnnham v. Unitell States, 272 F.2d 701~ 794 (4th Clr. 19!19). 
01 It 11ns been SAid that under the narrow definItion forgery Is not committed by slt;nlnJ! 

the nnml' of Il lIrtltlol1~ perRon In th .. nresenre of the perMn dpfrnncled. "ubsoh v. United 
8tate8. 256 F~2d 820, 823 (5th Clr. 1958) (ettlng Annotation. Forgery-Flotltiou8 Namt1, 49 
A.hR. 2d 852. 81)4). The Committee rejects sUl'h an appllcntion of the forgery statute ancl 
fllIly intends sl'ction 1742 til. rover Rl1ch a sltuntlon • 

.. See. e.g., HubBCh v. United State8, 8upra note 61, at 823: Hall v. Un£ted Btates, 
~1IT1ra note flO. at 601-608: Octnninghall~ v. Ullltec1 States, Bupra note 60, at 793-7114 : 
f{itchenR '1". United RtnteR, 272 F.2" 757. 7fl1 (lOth Clr. 19(0), cert. denied. 362 U.S. 942 
1000): RmnTeu v. United RtateR. 191 F.2d 949, 951 (8th Clr. 1951) : Mitton. v. United 
8tnteR. 271 F.2d 791. 794-795 (11th Cir. 1959), 

Itt gpl1l;n(1p v. I1nUer! 8tr1t6~. 290 F.2" 8114.811!1 (10th CIt'. lIlfl1l. 
., Ttl. at I'll". eomonrp Ross v. Ullitc,l Statcs. 374 F.2rl 97 (Stll Clr.). c~rt. denied. 389 

n.l':. ilR2 (111117). w1!PTP tIJ" clpfpnrlnnt w-no Will' Rllthorl7.ed to endorse Iler mother's name on 
certnln checks nnd cash thcm during her mother's lifetime, continued to do so nfter her 
mother's death. 
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ing on its fa.ce to be signed by him 'as 'an agent, when) in fact, he has 
no authority to sign such instrument.o5 The reason for not includ
ing such conduct within this section sG is that, as the person 
executing the instrument signs his true name,. the execution of the 
instrument is, in fact, genuine, unlike forgery where there is no 
genuine execution. That IS, the falsity lies not in the axecution of the, 
written instrument but rather in the representation of a non-existent 
al1thority. , 

Similarly, it is not intended that this section encompass the genuine 
making' of a written instrument which contains false or misleading 
statements.01 The purpose of this section, like section 1141, is the pro
tectIon of the integrity of written instruments and not the punishment 
of fraudulent conduct in general.08 " 

The phrase "contains a false addition thereto or insertion therein" 
in the definition of "forged written instrument" covers, for example, 
conduct in which the amount of a check is raised by adding additional 
figures-e.g., adding a zero to the figure of $50 so that the figure appears 
to be $500.09 The phrase "is a combination of parts of two or more 
genuine written instruments" in the definition is intended to duplicate 
the coverage of 18 U .S.O. 484. 

The verb "utters" is given an expansive definition in section 1746 
(h), as set forth in the discussion relating to section 1141. ' 

O. Oulpao?,'lity , . 
The' conduct in sections 1741 and 1742 is making, uttering, or 

possessing an article; Since no state of mind is specifically assigned 
to this conduct, by operation of section 303 ('b) (1), the minim~lln men
tal state that must be proyed is "knowing," i.e., that the offender was 
aware that he was making, nttering, or possessing an article.70 The 
facts that the article was [t, "written instrnlnent" and was "counter
feited" (section1'i41) or "forged" (section 1'742) are existing circmll
stances. 'Since no state of mind is specifically designated, by virtue of 
section 303 (b) (2) the applicable state of mind to be established is at 
least "reckless," i.e., that the offender was aware of but disregarded a 
risk that the circumstances existed.71 

The element that the actor had an intent to deceive or harm another 
person or a government states the partiCUlar purpose for which it must 
be shoWll that the conduct was performed. 
4. J urisdiation 

The jurisdictional provisions in sections 1741 and: 1742 are identical. 
Subsect!on. (c~ (2) (E) aside, jurisdiction close~y 1?arallels curren~ l~w, 
except m lts mstances where changes occur InCIdental to provIdmg' 

6G Gilbert v. UnUecl States. 370 U.S. 650 (19fl2): Selvidae v. Unitccl States, supra, note 
63; A871cr v. United States, 480 F.2d 580 (6th Cir. 1973). ' ' 

"" Such conduct is covered under section 1743. Of course. where the person signing hl~ own 
name as agent does so only after otherwise completing n written Instrument so ns to mnke It 
appenr that the payee was his purported princlpn!. be wouh! be guilty ,under this section or 
having fnlsely "completed" the Instrument. See note 55, ,9'ltpra. 

01 See. e.g., W1'ight v. United States, 172 F.2d 310, 311-312 (9th Cir. 1049) (checks 
signed by defendnnt In his true nnme nnel drawn on nn existent bnnk In which defendnnt 
had no funds or credit) ; Marteney v.United Stutes. 216 F.2d 760, 763-764 (10th Cir. 
1954) (genuine warehouse receipts representing the storage of grain which, In fact, had 
never been recelvedl. ' 

os See Barbee v. United State8, 8upra nDte 38. at 536 and cases cited ther,eln. Fraudulent 
conduct in general is punlshnble under section 1734 (Executing a Frnuduf0r.t Scheme). Sep 
also section 1301 (Ohstructlng a Government Function hy FrnU!I). 

ot Conceivably. such conduct is alsD ~overe<l. by tho t('rm "falsely alters." 
10 Ree section 302(bl (1 I.' ' 
n See section 302(c) (1). 
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continuity of coverage in the two provisions.72 The National Commis
sion's provision for ancillary jurisdiction in the area of counterfeit
ing 73 has been rejected on the ground that the Federal interest involved 
in these statutes does not extend to State crimes committed simultane
ously. For example, in a situation where an altercation develops in the 
attempwd uttering of a counterfeit note at a grocery store, the Com
mittee does not believe that there is sufficient Federal interest involved 
to provide for Federal prosecution of the assault of the cashier. This 
is to be contrasted, e.g., with the situation where a murder occurs 
during a violation of a civil rights statute. In such a case, the Federal 
interest in prosecuting the murder is manifest because of the aggrava-
tion of the civil rights violation.7~ . 

Under sections 1741 and 1742 there is Federal jurisdiction over the 
offenses described in seven situations. The first arises where the offense 
is committed within the special jurisdiction of the United States as 
defined in section 203. Currently, some if not all counterfeiting and 
forgery offenses committed in Federal enclaves are punishable ;under 
the diverse laws of the States via the Assimilative Crimes Act, 18 
U.S.C. 13,15 This section will extend the general counterfeiting and 
forgery offenses to Federal enclaves (as well as to places of exclusive 
Federal jurisdiction, such as the high seas), enabling greater uni
formity to be achieved. 

The second situation occurs where the written instrument involved is 
or purports to be "made or issued by or under the authority of, or 
guaranteed by, the United States." This reaches, among other things, 
United States coins and currency, passports, and stamps. The term 
"stamp", included in the definition of "obligation of the United 
States" (which in tum is· in the definition of "security" and "written 
instrument"), is intended to incorporate the various kinds of stamps 
used by different agencies of the Federal govemment, including post
age stamps, tax stamps, revenue stamps, food stamps, etc. The phrase 
"or guaranteed by the United States" is intended to cover the possible 
conduct currently encompassed by 18 U.S.C. 495-i.e., "for the pur-
pose .... of enabling any other person, either directly or indirectly, to 
obtam ... from the United States ... any sum of money." This 
vhraseis thus me?-nt to covel' writte~l instruments w'hich, although not 
Issned by the Ulllted States, draw, III whole or in part, upon Federal 
funds. Examples of such written instruments are food stamp cou~ 
pons 76 and State welfare checks. 77 'rhe phrase "lmder the authority 
of" is to he read broadly to include the sitliation where a private persoll 
or ?l'ganization is !'equired 01' ~'Luthorized by a Federal statute or regu
latlOn to make Ol~ Issue a partIcular \nitten instrument, as, for 0xam
pIe, a wal'~house receipt required to be issued by a licensed warehouse
man under 7 U.S.C. 259.78 

Third, Federal jurisdiction exists if the written instrument is or 
purpo!ts to be a security made or issued by or under the authority of 
a foreIgn government. This is in accord with Clll'l'ent Jaw 79 and signifi-

.,. Subparagraph (c) (2) (El) IR discussed infra . 
• a'Sec Finn! Report, § 1751(3) (a). 
74 See section] GOl (e) (4) • 
.,. See United Stutes v. Bullock, 402 F.2d 476 (4th elr. 1.1)68). 
7. See 7 ~.s.C. 2013. 20]5. 2016. 
77 See 42 u,s.C. 1.101 (c)(l) ). 

th
'" As previously noted, w.arehouse receipts nnt! Iluthorlzations to purchase car.ds under 
e Food Stamp Act ure specifically Included In ihe definition of "w.ritten Instrument 

Iss_~ed under the authority of the United Stntes" by virtue of section 1746 (j). 
• See 18 U.S.-C. 482 nnd 502, 

I 
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cantly narrower than the jurisdictional provision suggested by the 
NatiouI11Conunission,80 which covered any writing issued by a foreign 
government or bank. Such a provision goes far beyond current law 
fmd was rejected by the Committee on the ground that there is little, 
if ll-Jly) Federal in.terest involved in protecting written instruments 
such as a counterfeit or forged military pass of a foreign country or 
acounter£eit or forged seal of a foreign court, as opposed to, for ex
ample, counterfeit or forged foreign securities. 

There is also Federal jurisdiction under sections 1741 and 1742 if 
the written mstrmnent is or purports to be a security or 'a tax stamp, 
and: (j.) is moving in interstate or foreign commerce or constitutes 
or is part of interstate or foreign commerce; or (ii) is moved across a 
St'nce 01' United States boundary i1). 01' aiter the commission of 
the offense. This is intended to dupJlcate the coverage presently 
provided in 18 U.S.-C, 2314 anc12315. The term "commission of the 
offense" includes the attempted commission, consrtmmation, and any 
immediate flight from the commission of the offense.81 The term "tax 
stamp" is defined in section 1146(g) to include any evidence of an 
obligation runnLT1g to a government or of the discharge of such an 
obligation. 

The fifth situation arises if the written instrument is or purports to 
be a security issued by a national credit institution 82 where the-offense 
is committed by an agent 83 of such institution. This pJ;ovision is nar
rower than that recommended by the National Commission, which 
would have bro!\.dened current Jaw in this area by covering all 
writings of a credit institution.84 It has been included by the 
Committee in order to insure that this series of statutes is uniform 
and consistent in coverage. Thus, the provision insures that an agent 
of a national credit institution, who is currently subject to criminal 
pellalties for issuing cert9jn written instruments without authority,85 
is also subject to criminal penalties for counterfeiting and forging such 
written instruments. 

In the sixth situation, i.e., subsection (c) (2) (E) Federal jurisdic
tion will exist if the written instrument involved is a security that isa 
note, stock certificate, treasury stock certificate, bond, treasury bond, 
debenture, certificate of deposit, interest coupon, or any form of debt 
instrument bearing interest, made or issued by an organization, or by a 
State or local gO\Ternment. This is -an extension of Federal jurisdiction 
over present law, but the need for such extension 'was amply (lemon
strated in hearings held before the Senate Permanent Subcommittee 
on Investigations concerning organized crime and the theft and the 
counterfeiting of corporate securities.sa It was establisheclat those 
hearings that present law is inadequate to combat widespread sophisti
cnted fraudulent schemes involving the use of stolen and counterfeit 

80 See ]'ln01 Report. § 1751(.3) (b). 
S1 SIlP. section 111, 
82 The term "national credit Institution" Is defined!n section 3.11. 
n' "Agent" Is defined In section 111 to mean "n person Iluthorlzed to act on behalf at 

\lnother person or a gon'rmnent. nnn. in the case of an orgnnlzatlon or a go"ernment. 
Includes (a) n partner. dIrector. officer, I'epr!'~entntlve: nnd (b), except for pUrPoses of 
receipt of service of process, a servant and employee," 

81 See Final Report, § 1751(3) (bl (I). 
83 Ree. P.g •• 1 R D.R.C. lOOn. _ 
.. See Hearinfls on. O"oanizeli Orime; Secllrities Tl1efts onli F"auds, before the Perma

nent Snbcommittee on InyestigatJons, CommlttM on (lovNmnent Operations, UnitpII 
States Senate. Gaa ICon;! .. 1st Sesp,., PlIl't 1. pp. 123-136. An Identical jurisdictional Ill'o,-i
sion hilS been addecl to section 1731 (,rheft). -

_I 
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corporate securities and that new legislaticn was needed.s7 Based 0!l 
those hearings, the. Committee has concluded that the llse of CO!-ll~t~rfel~ 
and forged securi~les as collateral for loans to b~lstt'r the eredlblhty of 
fraudulent finanCIal statements, and tor other Illegal purposes, ~l~S a 
serious ancl detrimental .effect on interstate commerce.S8 In adchhon, 
statisl;ics gathered by that Subcommittee incUcate that the problem 
concerns securities issued by State and local governments as.,Yell ~lS!by 
corporations.so Furthermore, these fraudulent schemes lllvarmbly 
rea'Cn bevond State and even national boundaries,and thus State law 
enforcen1ent authorities are generally lUla!ble to cope with them. It is 
for these reasons that the Committee believes it is essential that the 
use or possesSion of a counterfeit or forged security of an organization, 
State, 01' local governmelit with intent to ,leceive or harm be made a 
Federal offense. The scope of this provision i:'\ substantiaJly similar to 
legislation introduced in the Ninety-Fourth Congrf'.-Ss by Senators 
Pei'cy, ~~cClellan, Jackson, Hruska, Ribicoff, J avits and Bentsen.DO 

The seventh jurisdictional circumstance applicable to these sections 
exists if the government intended to be deceived or harmed is the gov
ernment of the United States. As used in this connection, the term 
"United States" includes some national credit institutions which are 
agencies of the United States.91 It excludes from coverage, however, 
financial institutions the deposits of which are eithGr insmed by the 
Federal Deposit Insurance Corporation 01' by the Federal Savings and 
Loan Insurance Corporation. This js in accord with cnrrent law which 
protects only specified Federal lending agenci~s and not Federally 
Insured lending agencies.92 The National Commission, on the other 
hand, proposed to expend current law by reaching aU counterfeiting 
and forgery offenses committed pursuant to a scheme to deceive or 
injure any national credit institution.D3 

In addition to these seven circumstances, it should be noted that 
extraterritorial jurisdiction under section 204 ( c) (1) also exists over an 
offense described in sections 1741 and 1742 if it involves counterfeiting 
or forgery of, or uttering of a counterfeited or forged copy of, a "seal, 
currency, security instrument of credit, stamp, passport, or public doc
ument that is or purports to be issued by the United States." Although 
few cases apparently exist with respect to extraterritorial jurisdiction 
under present laws, it seems likely that the courts would interpret 
current statutes as affording such jurisdiction, in view of the purpose 
to protect the integrity of domestic currency, passports, and other 
public documents.94 ~ 

Note that, under section 205, the exercise of Federn.l jurisdiction 
over counterfeiting anel forgery offenses does not, in and of itself, pre
empt the States from exercising concnrrent jnrisdiction over such 
offenses, notwithstanding the fact that they may involve United StateR 
currency or documents. This accords with current law. . 

.7 Ibid • 

.. 1blc1. 
811 1d. at Part 4. p. 516. 
00 S. 2221. 94th Con/!' .. 1st Sess. Sce 121 Congo RCL S 14383 (Juh· 30. 1975 (dnlly cd.». 
III See definitions of "United States," "government," and "govermnent agency" in section 

111. . 
s, See, e.g., 18 U.S.C. 1008. 1010. 
Il:I See Finnl Report, § 1751 (3) (d). 
91 See, e.g .. United States v. Hire7" 470 F.2d 808. 811-812 (4th Cir. 1972), ccrt. denied, 

411 U.S. 931 (19731. upholding thc exercise of extraterritorial jurisdiction in connection 
with the forgery or false usp. of a military pass under 18 U.S.C. 499. 

I 

I 
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Under sections 1741 and 1742'f111 couuterfeiting and forgery offenses 
are classified as felonies, thus essentially preserving the grading pro
visions of <mrrent law.P5 This approach is consi~tent :vith the ~h.eory 
that these f/tatutes are intended to protect the mtegnty of wntmgs, 
symbols of value, and similar items where a Federal interest exists, 
rather than to punish fraudulent activity in general. However; the 
Committee has ameliorated present law in two respects. First, a grad
ing distinction has been created between the offense of simple posses
sion of a counterfeited or iorged written instrument and the other 
offenses in these sections, so as to reduce the level of the possession 
offense. SecOlld. grading differentials have been created with respect 
to the forgery offense based upon the value of the writteni.nstTUment,96 
in recognition of the'lesser threat posed by forgery (as compared to 
cOlmter:feiting) to the integrity and public confidence in written in
struments and the fact that forgers may commit the offense, on a fairly 
petty level, as a means of obtaining property similar to theft. 

Countedeiting is graded as a Class C felony (up to twelve years in 
prison) if the written iilstrument made or uttered is or purports to be 
a written instrument of the United States or a security.91 In all other 
cases (i.e., including simple possession of written instruments of Ole 
United States and securities), the offense is a Class D felony (up to 
six years in prison). Forgery is a Class C felony where the written 
instrument made or uttered is or purports to be an obligation of the 
United States or an instrument in excess of $100,000 value. It is a 
Class D felony if the wr1tten instrument made or uttered is or purports 
to be made or issued by or under the authority of, or guaranteed by, 
the United States, a Stote or local government, or a foreign goverll
ment, or is worth more than $500 but not more than $100,000. In all 
other cases, the offense is a Class E felony (up to three years). 

SECTION 1743. CRIjUINAL ENDORSEl\-IENT OF A WRITI'EN INSTRUMENT 

1. In General and Present F ederaZ Law 
No counterpart to this section exists under current Federal law. 

The section is intended to reach the situation in which a person signs 
or endorses a written instrument on behalf of another when, in fact, 
he has no authority to do so, i.e., from the written instrument itself, it 
appears that the person has signed or endorsed as the agent of another 
person or a government when, in fact, there is no agency relationship.Ds 

Attempts in the Federal system to punish such conduct under 
forgery statutes have been unsuccessful, the courts holding that such 
conduct does not amount to :forgery since the falsity lies not in the 
execution of the instrument (the signature or endorsement is genuine) 
but rather in the representation that an agency relationship exists.D9 

The English have remedied this problem by amending their forgery 

00 Compare, e.g .. FlnnI Renort. H 171;1 (2) (n) (11) and 1751(2) (b) (vi). 
"" The term "value" Is defined In section 111. 
n'Thls approximates the present penalty level of 18 U.S.C. 471-473 and is supported 

by the National Council on Crime and Delinquency. Henrlnl\"s. P. 1539. 
"" An example of such conduct Is as follows: The defendant obtains a check made payable 

to X. The defendant Is not X's agent and has no authority to slJrIl X's name to thl) check. 
Nevertheless, he takes the checl' to a bank where he endorses X's name nnd, below the 
endorsement, slJrns his true name, as follows: "John Defendnnt, agent for X." 

.. See, e.g., Gilbert v. United State8, supra note 65; Selvidge v. United States, supra note 
63; Asher v. Unitea States, supra note 65. 
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statute to include false agency signings and endorsements.l.OO The pres
ent English forgery statute provides that a document is forged "if the 
whole or any material part thereof purports to be made by or on 
account of a person who did not make it nor authorized its making." l.Ol. 

Neither the Final Report of the National Commissionl.02 nor S. 1, 
as introduced in the 93d Congress,l.03 contained a provision which cov
eredthe false agency signature or endorsement. Nevertheless, the 
Committee is of the view that such conduct, while technically not 
forgery, poses a comparable threat to the integrity of written instru
merits and thus deserves treatment similar to that accorded forgery 
and counterfeiting.l.04 

~. The Offense 
A. Eleme'Tlts 
Subsection (a) provides that a person is guilty of an offense 

if, "with intent to deceive or harm another person or a government, 
he (1) signs or endorses a written instrument purportedly on 
behalf of another person or a government without authority to do 
so, or (2) utters or possesses a written instrument that has been so 
signed or endorsed." 

The intent element of this offense is the same as that in sections 
1741 and 1742 and thus is meant to cover the current law concept of 
"intent to defraud" and to be interpreted broadly. The term "written 
instrument"--.Hkewise used in the two previous sections-is, as has 
been discussed in connection therewith, defined in section 1746(i) 
and is also meant to be given an expansive interpretation. This statute 
thus reaches the same written instruments covered by the counterfeit
ing and forgery statutes, insuring consistent treatment for what are 
similar offenses. ' 

The phrase "purportedly on behalf of another person or a govern
ment" indi@ates that from the signature or endorsement it. appears that 
the person signing the written instrument has done so as some sort 
of an agent for the person or government whose name is also endorsed 
or sigr.,ed thereon. The phrase "without authority to do so" indicates, 
of course, that there is, in fact,no such agency relationship between 
the parties whose names appear on the written instrument. 

B. Oulpability 
The condu':lt in this offense is signing or endorsing (paragraph 

(1)) or uttering or possessing (paragraph (2) a written instru
ment purportedly on behalf of another person or a government. 
Since no culpability standard is specifically set forth in this section, 
the applicab1e state of mind that must be 'proved is, by the operation 
of section 303(b) (1), at a minimum "kno"ing," i.e., that the offender 
was aware that he was, e.g., signing or endorsing a written instrument 
in such a manner that it purported to be signed or endorsed on behalf 
of another person or a government.l.05 The element that the signature 

100 See The Forgery .Act of 1861. 24 & 25 Vict., ch. 98, § 24, defining forgery to include un· 
Iluthorlzerl Rilffiin~s "per procuTation." with intent to defraud. 

101 The Forgery .Act of 1913.3 & 4 Geo.5, c. 27, § 1(2). 
102 See Final Report. § 1754 (d). 
10' See § 2-SA1 (4) (I). 
10\ The sltuo tion of a fal~e agency signing was orIgInally intended to be covered by the 

Model PennI Cone's section on fOTJ!ery. See Mod~l PennI Code § 223.1, Comment, pp. 82-84 
ITpllt. Dr.' No. 11. 1!)(I0). As finally formulnted, h,lwever, the section on forgery seemingly 
does not reach this situation. See Model Penal Code § 224.1. 

1D5 See section 302 (b) (1). 
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or endorsement purportedly on behalf of another person or 
government was without authority is an existingoireumstance. As no 
culpability level is speoifically designated, the appliaable st~te_Qf.mind.--
to be shown is at least "reckless," i.e., that. the dafenaant was aware 
of 'but disregarded thelrisk that-there<,was no.authority to sign or en
dorse in such a manm~r.l0G 
4. J uri8diatwn and Grading 

Because of the .committee's belief that the conduct prohibited in this 
Section is essenHally similar to forgery, the jurisdictional and grading 
provisions of this section are comparable to those provided in the 
forgery section (1'742). The discussion of those provisions in the por
tion of this report relating to forgery should therefore be consulted 
~a . 

SECTION 1744. CRIMIN AI. ISSUANCE OF A WRIT'l'EN INSTRUMENT 

1. In (}ene7'al 
This section is designed to covel' those CUl'1'ent statutes in title 18 

that prohibit the unauthorized issuance and use of certain specified 
written instruments. The offense differs from forgery in that the writ
ten instrument involved does not falsely purport to be written by an
other person. To the contrary, the written instrument involved is 
authentic. The section is designed to reach the case, for example, 
where an agent possesses a validly drawn written instrument, with 
instructions as to when it is to be used, and issues the written instru
ment, with the necessary criminal intent, in violation of those instruc
tions. As the written instrument involved in such a situation is, in fact, 
authentic, the focus of the statute is not upon protection of the integrity 
of written instruments (as is the focus of the counterfeiting and for
gery statutes) but rather upon protection of the principal from the 
agent's breach of authority.' • 

Both the Final Report and S. 1, as introduced in the 93d Congress, 
contained comparable provisions. lOT Section 1744 reflects the Commit
tee's similar conclusion that offenses involving the unauthorized use 
of authentic written instruments belong in the counterfeiting and 
forgery series as related offenses that should receive like treatment.lOS 

)3. Present Federal Law 
The statutes intended to be cov-ered by section 1743 are set out below 

in numerical order. In general, they fall into three categories: (1) 
protection of ..l!'edeml obligations and securities; (2) protection of Fed
eral documents; and (3) protection of documents entrusted to em
ployees of Federal lending agencies and Federally insured financivJ 
institutions. 

18 U.S.C. 334. This section makes it an offense for certain specified 
people to issue "any Federal Reserve Notes, without complying with 
or in violation of the provisions of law regulating the issuance and 
circulation of such" notes. The statute also makes it an offense for "an 

106 See sections SOS(b) (2) and 302(c) (1), 
101 See Flnal Report. § 1753: S. 1. § 2-SFl6. 
Wl As the National Commission pointed out, theI'll Is no really meaningfUL d!/ference be. 

tween the utterer of a forged wrItten Instrumen t nnd nn agent who Issues an authenlc writ
ten Instrument In violation of his Instructions. In hoth cases. the olfense InvolvaB a misuse 
of n written Instrument that purports to be smncthlng It Is not. See Working Papers, 
p.969. 
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officer acting under the provisions of chapter 2 of title 12" (relating to 
national banks) to countersign or deliver "any circulating notes con
templated by that chapter except in strict accordance with its provi
sions." The penalty is imprisonment for up to five years. 

18 U.S.C. 335. This statute prohibits certain persons connected with 
a corporation created by an .Act of Congress, the charter of which has 
expired, from issuing any securities of such 'corporation. Violations are 
punishable by imprisonment for not more than five years. 

18 U.S.C. 500. This section prohibits the issuance of postal money 
orders without having received or paid the full amount payable there
for, for the purpose of fraudulently obtaining from the United States 
any SlUn of money. '1'he section also prohibits the transmission or pre
sentment of a money order lmowing it to have been unlawfully issued. 
The punishment is up to five years' imprisonment. 

18 U.S.C. 501. TIllS statute prohibits, inter alia, the delivery, with 
intent to defraud, of any postage stamp, postage meter stamp, stamped 
envelope, or postal card "to any person not authorized by an instru
ment in writing, duly executed under the hand of the Postmaster G~n
eral and the seal of the Post Office Department or the Postal Service, 
to receive it." Violations are punishable by imprisonment for not more 
than five years. 

18 U.S.C. 1004. This section prohibits officers, directors, agents, and 
employees of Federal Reserve banks or member banks of the Federal 
Reserve System from certifying a check before the amolmt thereof 
has been regularly deposited in the bank, as well as doing any other 
thing in order to evade regulations relating to certification of checks. 
Violations are punishable by imprisonment not to exceed five years. 

18 U.S.C. 1005. This .section applies to the same agents of Federal 
Reserve banks and member bankc; us those specified in 18 U.S.C. 1004, 
as well as agents of national banks and Federally insured banks, and 
prohibits them from issuing, wit,hout authority, any notes of such 
banks, certificates of deposit, drafts, orders, bills of exchange, accept
ances, notes, debentures, bonds, or other obligations, or mortgages, 
judgments, or decrees. The penalty provided is imprisonment for not 
more than five years. 

18 U.S.C. 1006. This section prohibits certain persons connected with 
sp~cified Federal lending agencies from issuing various soourities with
out authority. Violations are punishable by imprisonment for not more 
than five years. 

18 U.S.C. 1022. This section prohibits, inter alia, anyone who is 
authorized to deliver "any certificate, voucher~ receipt, or other paper 
certifying the receipt of arms, ammunition, provisions, clothing, or 
other property used or to be used in the military or naval serVICe," 
from doing so "without a full lrnowledge of the truth of the facts 
seated therein and with intent to defraud the United States." 109 The 
penalty is up to ten years' imprisomll.mt. 

18 U.S.C. 219'7. This section prohibits, ·inter alia, the use or printing 
by one not entitled to do so, of any "certificate, license, or document 
issued to vessels, or officers or seamen by any officer or employee of the 
United States authorized by law to issue the same." Violations are 
punishable by imprisonment not to exceed fi ve years. 

109 This conduct could nl~o bt' reached by section 1301 (Obstructinjr n Government Func
tion by Fraud). which grades the ofl'ense nt the snnte level ns does this section. 

2? 2 J 9 9 77 . 1 17 
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Subsection (a) provides that a person is guilty of an offense 
if, "with intent to deceive OJ: harm another person or a government, 
he (1) issues a written instrument without authority; or (2) utters 
or possesses a written instrument that has been so issued." no As 
noted in connection with sections 1741 and 1742, the intent element in 
this statute is meant to cover the current law concept of "intent to de
fraud" and is to be read broadly. The terms "person" and "government" 
are defined in secti.on 111. 

The term "written instrument" is expansively defined in section 
1746 (i). It has been discussed in rehltion to sections 1741 and 1742 
and that discussion should be consulted here. 

It should be reemphasized that the written instrument involved 
in an offense under this statute is an authentic written instrument, 
as opposed to a written instrument that has been falsely made or falsely 
executed in some manner, as is the case with the written instruments 
covered by the counterfeiting and forgery statutes. Thus, the criminal
ity involved in an offense under this sec60n lies not in the nature of 
the written instrument but rather in the conduct of the actor in issu
ing a particular written instrument without authority. 

The phrase "without authority" indicates an agency relationship l.11 

and is intended to mean that the agent, on the specific occasion called 
into question, is acting in a manner which has not been authorized by 
the principal. 

B. Oulpability 
The conduct in this offense is issuing (paragraph (1» or 

uttering or IJossessing (paragraph (2» a written instrument. Since 
no culpability level is specifically assigned, by operation of section 
303(b) (1), the applicable mental state that must be proved is, 
at. a minimum, "knowing," i.e., that the offender was aware that he 
was issuing, uttering, or possessing a written instrument.112 The ele
ment that the written instrument was issued without authority is an 
existing circumstance. Since no culpability standard is specifically 
prescribed, by operation of section 303(b) (2), the appHcable mental 
state to be shown'is at least "reckless," i.e., the offender was aware of 
but disregarded a risk that the circumstance existed and the risk was 
of such a nature that its disregard constituted a gross deviation from 
the standard of care tha,t a reasonable "person would exercise in the 
circumstances.1la Thus, Ior example, the- government must shl)w that 
the person issuing a particular written instrument spurned a substan
tial risk that he was without authority to issue it. 
,~. J1trisdiation 

The jurisdictional bases pr~vided in this section are, with one 
exception, limited to those situations where there is a Federal interest 
in protecting the principal from breach of authority by his agent. 

110 Section 2-8E6 of S. 1, as orIgInally Introduced In the 93d Congress, prohIbIted only the 
InItlnllssuance. 

lUThis statute Is not Intended to reach the sItuation covered by subchapter D of this 
chapter where one unlawfully takes a wrItten instrument from the owner thereof and sub· 
seQuently disposes of It to another. 

112 See section 302(b) (1). 
113 Section 802(c) (1). 
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This is in keeping with the focu~ of the stat~lb~ and essent~al.ly a~lo~ts 
the recommendation of the NatIonal CommIssIOn of provldlllg JUI'lS

diction identical to that for the counterfeiting and forgery offenses.1l4 

Under subsection (c), there is Federal jurisdiction over this offen~e 
in five situations. The first four exist if the offense is committed withlll 
the special jurisdiction of the United States or if .~he written instru
ment involved is or purports to be (1) made or Issued by or under 
authority of, or guaranteed by, the United States, (2) a security made 
or issued by or under the authority of a foreign government, or (3) 'a 
security issued by a national credit institution, and the offense is com
mitted by an ageilt of such institution. The~e bas~s are al~ contained in 
section 1741-1743 and have been explallled III relatIOn to those 
provisions. . 

The last situation in which jurisdiction is afforded occurs where "the 
government intended to be deceived or harmed is the government 
of the United States." This is the one exception in the jurisdictional 
provisions to the focus upon protecting the principal from breach 
of authority by his agent. Here the thrust is rather protecting the 
United States fr:om being defrauded as a result of such a breach of 
authority. Identical proVIsions are contained in the three preceding 
sections. 
5. Grading 

An offense under this section is graded as a Class D felony (up to 
six years in prison) if the written instrument is issued or uttered, and 
as a Class E felony (up to three years in prison) in any other case. 
This is similar to the grading scheme under the previous section and 
adopts a distinction between the simple possession offense 'and the two 
more serious offenses defined in this section. 

SECTION 1745. TRAFFICKING IN A COUNTERFEITING IMI'LE1tIENT 

1. In General 
This section consolidates a number of different provisions now found 

in title 18. The statute is intended to cover the types of situations where 
an individual, with the intent to use them in making a counterfeited 
or forged written instrument, makes, traffics in, or possesses counter
feiting or forging implements. 

The Natiomil Commission recommended a similar provision,1l5 but 
limited coverage to implements "uniquely associated with or fitted 
for the preparation of" specified written instruments. This concept 
was not defined. Nevertheless, it is clear that such language was used 
in order to exclude from coverage implements which are normally put 
to legitimate uses.1l6 The result, however, is a narrowing of the coverage 
of current law. For example, it is conceivable that most contemporary 
printing equipment would not be covered, although such equipment 
is commonly used to counterfeit United States currency, because the 
equipment is not "uniquely associated with" counterfeiting but has 
a common legitimate use. The Committee, therefore, believes that this 
statute should reach an implements that are designed or suited for .use 

114 See Final Report, ~ 1753(3). Note. however. that the jurisdictional bases contained 
In section 1741 eel (2) (e) and (E), which would expancl Federal jurisdiction over this 
offense without apparent need or reason, are not Included in this section. 

115 Aee id., ~ 1752. 
ue See Working Papers, p. 967. 
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in counterfeitinO' and forging (without necessarily being uniquely so 
designed or suit~d), wl}en such implements are made, trafficked in, or 
possessed; with the necessary intent. The requirement of a criminal 
intent will, of course, protect the innocent maker, seller) or possessor 
of an implement which may be used in counterfeiting or forging but 
which also has a legitimate use. 
tEo Present Federal Law 

Current titles 18 and 26 contain a variety of statutes that would 
be replaced, in whole or in part, by this section. Those statutes are 
briefly described, as follows: . 

18 'u.S.C. 474. This section applies to persons having custody, con
trol, or possession of any implements m used for the printing of 
genuine United States obligations and securities, and prohibits such 
persons from printing any such obligations or securities except for 
the use of the United States. This section also prohibits the making of 
any implement designed for the printing of United States obligations 
or securities, as well as the selling or importin~ of any such imple
ments with the intent that they be used for prmting United States 
obligations and securities. The statute also reaches counterfeited or 
forged implements, obligations or other securities made or executed, 
in whole or in part, in the likeness of any obligation or security of the 
United States, and any paper similar to that adopted by the Secretary 
of the Treasury for the obligations and other securities of the United 
States. The penalty provided is imprisonment for up to fifteen years. 

18 U.S.C. 476. TIllS section makes it an offense for anyone, without 
authority, to procure 01' make an impression, stamp, or imprint of, 
from or by the use of any implement used or intended to be used in the 
making of obligations and securities of t.he United St.ates, or in the 
making of implements from which such obligations and securities are 
made. The punishment is imprisonment for not more than ten years. 

18 U.S.C. 477. This section proscribes the possession or sa'le with 
intent to defraud of any o£.the items specified in 18 U.S.C. 476. The 
punishment is the same as that provided in section 476. 

18 U.S.C. 481. This section prohibits the unauthorized custody, con
trol, or possession of implements used in printing foreign securities. 
The statute also reaches the making and importation of such imple
ments. Violat.ions may be punished by imprisonment not to exceed 
five years. 

18 U.S.O. 487. This section punishes the unauthorized making of 
any likeness of any implement. designed for the making of any of the 
"coins coined at. the mints of the United States." The statute also 
prohibits the unauthorized possession of such implements. The pen
alty is imprisonment for not. more than fifteen years. 

18 U.S.C. 488. This statute is identical to 18 U.S.a. 487 except that 
it applies to the coins of foreign governments. The penalty, however, 
is not as severe, being imprisonment for not more than five years. 

18 U.S.a. 500. This section prohibits, inter alia, the unauthorized 
receipt, possession, or disposal of "any postal money order machine or 
any stamp, tool, or instrument specifically designed to be used in pre-

117 The term "implement" will be used throughout th'.s discussion ap a shorthand expres
sion for the various Items specified In the particular s';o :utes. TllUs. the term will he u~ed 
to reler, inter alia, to plates. stones, engrnvings, photographs. prints, impressions, stamps, 
Imprints, tools, instruments, dies, hubs. molds, distinctive papers, etc. 
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paring or filling out the blanks on postal money order forms." Viola
tionsare punishable by imprisonment for not more than five years. 

18 U.S.C. 501. This section prohibits the forging or counterfeiting 
of any die, plate, or engraving for any postage stamp, postage meter 
stamp, or any stamp printed upon any stamped envelope or postal 
card. 'The section also forbids the use, sale,or possession with intent 
to use or sell any such implement. Finally, the statute prohibits the 
same conduct in regard to "any paper bearing the watermark of any 
stamped envelope or postal card." The penalty is imprisonment for 
not more than five years. 

18 U.S.C. 503. This section makes ita crime for anyone to make, 
knowingly use or sell, or possess with intent to use or sell any forged 
or counterfeited postmarking stamp, die, plate, or engraving. Viola
tions are punishable by imprisonment for not more than five years. 

18 U.S.C. 509. This section prohibits the unauthorized control or 
possession of any implements used for the printing of government 
travel requests, as well as the making or engraving, use, or importa
tion of any such implements. The maximum sentence is imprisonment 
for not more than ten years. 

18 U.S.C. 1426. This section prohibits, inter alia, the engraving, 
possession, sale, or importation of any plate similar to plates designed 
for the printing of naturalization and citizenship documents. The 
section also covers the possession of "a distinctive paper adopted ... 
for the printing or engraving of" certain naturalization and citizen
ship documents. Violators may be punished by imprisonment for not 
more than five years. 

18 U.S.C. 1546. This section makes it an offense for anyone know
ingly to engrave, sell, import, control, or possess any plate similar to 
plates designed for permits or other documents required for entry 
into the United States. In addition, the section covers the possession 
of a "distinctive paper which has been adopted ... for the printing 
of such visas, permits, or documents." The penalty' is imprisonment 
not to exceed five years. 

18 U.S.C. 2314. This statute prohibits, inter alia, the transportation 
in interstate or foreign commerce of any implement "used or fitted to 
be used in falsely making, forging, altering, or counterfeiting any 
security or tax stamps." The penalty is imprisonment for not more 
than ten years. 

18 U.S.C. 2315. This section punishes anyone who receives in inter
state or foreign commerce, or anyone who "conceals, stores, barters, 
sells, or dispose oJ, any ... implement ... used or intended to 
be used in falsely making, forging, altering, or counterfeiting any 
security or tax stamp, or any part thereof, moving as, or which is a 
part. of, or which constitutes interstate or foreign commerce, knowing 
that the same is fitted to be used, or has been used, in falsely making, 
forging, altering, or counterfeiting any security or tax stamp." 
Offenders are subject to imprisonment for not more than ten years. 

26 U.S.C. 5676. This section prohibits, inte?' alia, the making, using, 
or selling of any die for printing or making any false or counterfeit 
stamp or device. The penalty is imprisonment for not more than five 
years. 

26 U.S.C. 7208. This statute forbids, inter alia, the making, using, 
selling, or possessing of any material in imitation of the material used 
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in the manufacture of "any stamp, coupon, ticket, book, or other 
device" prescribed under authority of this title [title 26] for the 
collection or payment of any tax imposed by this title." Violations are 
punishable by imprisonment for not more than five years. 
3. The Ojfe'll.8e 

A. Elements 
Subsection (a) provides that a person is guilty of an offense if he 

makes, traffics in, 01' possesses a counterfeiting or forging implement 
with intent that it be used in making a counterfeited or. forged written 
instrument. 

Unlike S. 1, as originally introduced in the 93d Congress,l18 this sec
tion specifically covers implements which might be used in forging as 
well as in counterfeiting. A similar approach was adopted in the Final 
Report.1l9 The principal reason for such coverage stems from the 
Committee's belief that one who, with the necessary criminal intent, 
makes, traffics in, or possesses an implement which is designed or 
suited for making a forged written instrument is deserving of the 
same sanctions as are meted out to one who engages in the same con
duct in regard to implements designed or suited for making a counter
feited written instrument. For example, one who possesses a machine 
that is designed for filling in the blanks of a postal money order and 
intends so to use it without authority is equally culpable as the person 
who possesses an engraving plate designed for the production of 
United States currency and intends so to use it without authority. 

The term "counterfeiting implement" is defined in section 1746 (b) 
to mean "an engraving, plate, hub, stone, paper, tool, die, mold, ink, 
photograph, negative, or other implement or impression designed for 
or suited for the making of a counterfeited written instrument." 120 

The definition of "forging implement" in section 1746 ( d) is identical 
to the definition of "counterfeiting implement" except that it is limited 
to things which are "designed for or suited for the making of a forged 
written instrument.'! It is intended that both definitions be construed 
broadly so as to include all materials that could be used in producing 
the prohibited items, including those items that have a legitimate use. 
Thus, it is intended that the definitions be read to include not only 
the specified items and related items, but also, for example, printing 
presses, distinctive paper, and any other items which might be em
ployed in producing counterfeited or forged written instruments. 

The term "traffic" is defined in section 111 to mean "(a) to sell, 
transfer, distribute, dispense, or otherwise dispose of to another 
person as consideration for anything of value; or (b) to buy, receive, 
possess, or obtain control of with intent to do any of the foregoing." 
Thus, this section prohibits, among other things, the sale, disposal, 
?r possession with intent to dispose, of a counterfeiting or forging 
Implement. 

:us § 2-8E3(a) (1). 
n9FlnaJ Report. § 1752. Coverage for such implements is also provided In a number of 

state statutes. See. e.g .• McKlnney's Rev. N.Y. Penal Law. § 170.40; Minn. Stat. Ann. 
§ 60U.625. See also ModeJ Penal Code. § 5.06 (P.O.D. 1962). 

1-"0 Recalling tJmt a "counterfeited wrlttpn instrument" (section 1746(a)) Is a written 
instrument that purports to be genuine but is not, because it has been falsely made or 
manufactured in its ·entirety. it will be seen that the section is sufficient to cover the 
individual who. for example. pOEsesses genuine implements for use in manufacturing cur
rency of the United States with the intent that j·hey be so used. 
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B. Oulpability 
The conduct in this section is making, trafficking in, or possessing 

an implement (paragraph (2)). Since no culpability standard is spe
cifically designated, by operation of section 303 (b) (1), the applicable 
mental state to be proved is at least "knowing," i.e., that; the offender 
was aware, e.g., that he was making an implement.121 

The fact; that; the implement was a forging or counterfeiting im
plement is an existing circumstance. Since no culpability level is 
specifically set forth in this section, the applicable mental state that 
must be shown is, at a minimum, "reckless," i.e., that the defendant 
was aware of but disregarded a substantial risk that the implement was 
designed for or suited for the making of a forged or counterfeited 
written instrumellt.122 The definition .)f "reckless", along with the re
quirement of a specific culpable intent, effectively eliminates any 
possibility that an innocent manufacturer of an implement which 
has a legitimate use, but which might also be used in producing a 
forged or counterfeited written instrument, could successfully be 
prosecuted for a violation of this section.123 

This section contains bvo specific int~nt elements. One is encom
passed in the definition of "traffic" 12·) and applies to the conduct of 
buying, receiving, possessing, or dbtaining control of a counterfeiting 
or forging im.plement, where prosecution is dependent on the govern
ment establishing that the conduct. ,vas engaged in with the intent that 
the counterfeiting 01' forging implement be soM, transferred, distrib
uted, dispensed, or otherwise disposed of to another person.m 

The other specific intent element, as noted (Lbove, conditions success
ful prosecution upon the government proving that the defendant's con
duct was for the 'particular purpose of using the implement in making 
a counterfeited or forged written instrument. 
4. Juri8diction 

There is Federal jurisdiction over the offenses specified in this 
section in five situations. These provisions are substantially identical 
to those recommended by the National Commission,126 with two excep
tions, i.e., the Committee has rejected as inappropriate for this offense 
the National Commission's provision for ancillary or "piggyback" 
jUl'ic;diction, and the Committee has extended jurisdiction to offenses 
dealL.lg with cOUIiterfeit implements used to make corporate or State 
or local goyernment securities. 

'rhe first situation where Federal jurisdiction exists arises if the 
offense is committed within the special jurisdiction of the United 
States, as defined h1 section 203. This achieves uniform application 
of this section throughout the various Stutes when such offenses are 
committed on Federal enclaves and affords jurisdiction over certain 
places of exclusive Federal cognizance (e.g., the high seas). 

Secondly, Federal jurisdiction will exist where the implement is 
designed for or suited for the making of "a written instrument 

l!!1 See section 302 (b) (1). 
= See sections 303(b) (2) and 302(c) (1). = Section 302(c) (1). 1'" See the deflnltlon of "traffic" In section 111. 
lOG See Flnnl Heport, § 1752(5). 
l!!R See the ll!scusslon of this point In connection with sections 1741 nnd 1742. 
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purporting to be made or issued by or under the authority of, or 
guaranteed by, the United States." 127 

The third situation in which Federal jurisdiction exists arises where 
the implement is designed for or suited for the making of "a security 
purporting to be made or issued by or under the authority of a foreign 
government." This carries forward 18 U.S.C. 488. 

The fourth situation pamllels the addition to the jurisdictional bases 
for sections 1141 through 1143 and covers implements designed for 
the making of celtain types of securities made or issued by organi
zations or by State or local governments. 

The fuial situation in which Federal jurisdiction is provided under 
this section exists where the implement (A) is moving in interstate 
or foreign commerce or constitutes or is part of interstate of foreign 
commerce, or (B) is moved across a State or United States boundary 
in or after the commission of the offense,128 This brings forward the 
jurisdictional purview of 18 U.S.C. 2314 and 2315. 
5. Grading 

An offense under this section is graded as a Class C felony (up to 
twelve years in prison) if the implement is designed for or suited for 
the making of a counterfeited or forged obligation of the United 
States.129 In all other cases, the offense is graded as 'a Class D felony 
(up to six years in prison). These grading distinctions in general 
parallel the grading provisions for counterfeiting and forgery in the 
belief that the offenses covered by this section should be 'treated at the 
same level as the conduct relating to the written instruments which are 
made from them. The distinctions also reflect the more severe treat
ment in current law of offenses relating to obligations of the United 
States.130 

SECTION 1746. DEFINITIONS FOR SUBOHAPTER E 

This section contains several special definitions applicable to the 
provisions of this subchapter. These definitions have been explained 
in the context of the substantive offenses to which they apply, and no 
further discussion is necessary here. 

SUBOHAPI'ER F.-COMMEROIAL BRIBERY AND RELATED OFFENSES 

(Sections 1151-1153) 

This subchaptGr embraces three distinct forms of bribery: commer
cial (section 1751), labor (section 1152), and sports (section 1153). AI] 
of these are covered to a large extent in current statutes. The proposed 
sections mainly clarify and, to a limited extent, expand coverage into 
areas where Federal jurisdiction seems plainly warranted. The sec
tions have been drafted, insofar as is practicabJe, to parallel the offenses 
in sI!-bchapter F of chapter 13, dealing with bribery in relation to 
publIc servants. 

1!!T The mennln~ of "made or Issned bv or under the authority of. or g"nnrnntped by, the 
United States" Is explnlned In connpctlon with the dls(!lIsslon' of the jnrlsdlctional pro· 
visions of sections 1741 and 1742, and reference Is made to that discussion for an analysis 
of the phrase. 

l!!8 The term "commission of nn offense" Incltlflps the attemnted commission, consum
mation, lind Immedinte flight fom the commh;slon of 811 effl'nse. Scl' section 111. 

''''' The term "obligation of the United States" Is defined in section 1746(e). 
,::0 SeC' 18 U.S.C. 474, 487. 
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SECTION 1751. COMMERCIAL BRffiERY 

1. In General 
This section 'Carries forward those bribery offenses, not involving 

public servants, that are deemed by the Co:nmit~ee to be most serious 
and to warrant felony treatment. The se.ctlOn WIP. rep~ace and so:r;ne
what expand 18 U.S.C. 215 a~d 216, re~atmg to brIbery m the bank;ing 
industry, 41 U.S.C. 54, relatmg to brIbery of employees of a prune 
contractor or subcontractor on a contract to which the United States is 
a party, and 26 U.S.C. 9012 (e), relating to illegal payments in connec
tion with campaign expenses of candidates or their committees. Other 
specific 'bribery provisions, discussed infra, are proposed to be retained 
as misdemeanors but transferred to other titles of the United States 
Code. 
~. Pre8ent Federal L(JfU) 

The commercial bribery aspects of Federal regulation of the bank
ing industry are currently covered in 18 U.S.C. 215 and 216. 

Under 18 u.~.C. 215, the officers, employees, and agents of banks 
the deposits of which are insured by the Federal Deposit Insurance 
Corporation, as well as certain other specified financial institutions? 
are prohibited from stipulating for, receiving, or agreeing to receive 
anything of value from any person, firm, or corporaton "for procur
ing or endeavoring to procure," for the giver or for anyone else, "any 
loan or extension or renewal of loan or substitution of securi'ty, or the 
purchase or discount or acceptance of any paper, note, draft, check, or 
bill of exchange by" any such bank or financial institution. The 
penalty is imprisonment for up to one year. 

Significantly, this statute does not reach the bribe offeror, but only 
the recipient of the bribe, although the offering party can be punished 
by means of the aiding and aibetting or conspiracy statutes. This 
statute has been held to punish receipt of a gift for procuring a loan 
even though ifue loan was completed before the gi:fi, or fee was 
received.2 Because of the inclusion of the term "stipulates for," it has 
also been construed to proscribe the action of a bank officer who stipu
lated that a commission for obtaining a loan from the bank be paid 
to a third party. The court found that Congress' purpose under this 
statute was to protect the deposits of Federally insured banks by pre
v«:lnting unsound and improvident loans 'to 'be made from such banks 
and that it was thus immaterial who received the commission.3 

18 U.S.C. 216 is a somewhat 'broader statute that reaches payments 
made to employees and officials of Federal land bank institutions and 
small business investment companies. It punishes tby up to one year in 
prison whoever, being an employee Or official of the 'type described 
above, "is a beneficiary of or receives any fee ... or other consid
eration for or in connection with any transaction or business of such 
association or bank, other than the usual salary or director's fee paid 
to such officer ... or employee thereof, and a reasonable fee paid 
by such association or bank to such officer .•. or employee for serv
ices rendered." This statute also penalizes whoever causes or procures 
a Federal land bank institution or small business investment company 
to charge or receive any consideration not specifically authorized. 

1 The other specified Institutions are a "Federal Intermediate credit bank" >lnd a "Na· 
tlonal Agricultural Credit Corporation." 

• See Ruan. v. Un.ited State8, 278 F.2d 836 (9th Clr. 1960). 
'See United States v. Lane, 464 F.2d 593 (8th Glr.), cert. denlen, 409 U.S. 876 (1972). 

I 
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Experience under this statutory scheme Ihas led to the conclusion 
tha;t the above laws are inadequate and obsolete because they neither 
cover all of the individuals or institutions that should be covered nor 
all of the acthrj.ties that should be illega1.4 As a result legisla;tion has 
been introduced 5 in Congress that would combine 18 U.S.C. 215 
and 216 into a single statute, pilllishing both bribe offerors 91' givers 
and bribe recipients, and expanding tile institutions covered to in
clude every financial institution the transactions of which the Fed
eral government has a substantial interest in protecting against undue 
influence by bribery (e.g., in addition to those presently covered under 
18 U.S.C. 215 and 216, any member of the Federal Home Loan Bank 
System and any Federa} Home Loan Bank; any institution the 
deposits of which a;1'e insured by the Federal Savings and Loan Insur
ance Corpomtion; any credit union the deposits of which are insured 
under the Federal Credit Union Act of 1934:, as amended, etc.). The 
Committee concurs that such extension in coverage is needed and has 
embodied this suggested increased scope of jurisdiction in this proposed 
section. IS 

41 U.S.C. 51 prohibits the payment of any fee, commission, or com
pensation of any kind or the granting <;>f any' gi.ft or gratuity, by or 
on behalf of a subcontractor, as defined m 41 U.S.C. 52, to any officer, 
partner, employee, or agent of a prime contractor holding a nego
tiated contmct entered into with an agency or department of the 
United States for the furnishing of supplies or services of any kind, 
or to any such subcontractor either as an inducement for the award of 
a subcontract or order from the prime contractor, or as an acknowl
edgement of a subcontract or order previously awarded. Under 18 
U.S. C: 54, anyone who shall "knowingly, directly or indirectly, make or 
receive any such prohibited p~yment" may be imprisoned for up to 
two years. 

It is not necessary under 41 U.S.C. 54: to prove a specific intent to 
induce or influence the award of a particular subcontract,7 nor is knowl
edge by the bribe giver of the terms of the prime contract essentiaLs 
The crime is complete with the bribe offer or acceptance and it is 
immaterial whether any subcontract or other benefit is awarded.9 

26 U.S.C. 9012 (e), which became effective in 1973, punishes by up 
to five years in prison whoever knowingly and willfully gives or ac
cepts any kickback or illegal payment in connection with any quali
fied campaign expense of eligible candidates or their authorized com
mittees. The terms "eligible candidates." "authorized committees." 
and "qualified campaign expense" are de.fined in 26 U.S.C. 9002.10 No 
reported cases under this statute exist. 

• E.g .• 18 U.S.C. 215 Is llmlted to the procuring of loans and similar credlt transactlons. 
unlike 18 U.S.C. 216. which extends to aU matters "In connection with any transaction or 
business" of the designated Institution. 

"H.R. 11531 and S. 1428. 93rd Cong .. 1st Sess. (1973). 
• The National Commission proposed an even more drastlo extension of jurisdiction. Se! 

Final Report § 1758. 
• See Howard v. United State8. 345 F. 2d 126 (1st Clr.), cert. denied, 382 U.S. 838 (1065). 

Of course, the statute by its terms requires that a payment be received as "an Inducement 
for the award of a subcontract·, so that knowledge at the purpose of the bribe Is required. 
ld. at 128-120. 

• Sec United StateJJ v. Gro8JJman, 400 F.2d 951, 954 (4th Clr.), cert. denied, 393 U.S. 982 
(1968). 

• See Travers v. United StateB, 361 F.2d 753, 755 (1st Clr.), cert. denied, 385 U.S. 834 
(1966). 

10 Notnbly, the term "eligible candidates" renches only the .. !andldate of a political party 
(or President and Vice President of the United States; candidates for congressional office 
and their campaign committees are not covered. 

----- ------------------------------------' 
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A statute similar to 26 U.S.C. 9012(e) is 26 U.S.C. 9042(d), enacted 
as part of the Presidential Primary Matching Payment Account Act 
in 1974, which penalizes by up to five years in prison whoever 
"knowingly and willfully" gives or accepts "any kickback or any 
megal payment in cOllllection with any qualified campaign expense of 
a candidate, or his authorized conmlittees, who receives payments 
under section 9037." The terms "qualified campaign expense," "candi
date," and "authorized committee" are defined in 26 U.S.C. 9032. Sec
tion 9037 has been discussed in connection with section 1731 (c) (30) 
(theft). 

In addition to the above statutes, there are three provisions in chap
ter 11 of title 18 that lie somewhat in between bribery of public servants 
(covered in chapter 13 of the subject bill) and commercial bribery, 
covered in this section. They are 18 U.S.C. 212-214. 

18 U.S.C. 212 punishes by up to one year in prison any officer or 
employee of a large group of enumerated banks who gives any loan or 
gratuity of value to a bank examiner. 

18 U.S.C. 213 provides an identical punishment for the receipt of 
any loan or gratuity by a bank examiner from one of the designated 
banks or a person cOllllected therewith.l1 

18 U.S.C. 214 punishes by up to one year in prison whoever stipu
lates for or gives or agrees to give or receive any thing of value for 
procuring or endeavoring to procure an advance, loan, extension of 
credit, or. discount or purchase of any obligation or commitment with 
respect thereto, from a Federal Reserve Bank. 

The Committee has proposed that these statutes, which are rarely 
prosecuted under current law, be transferred to title 12. In a sufficiently 
grievous case, where a Federal bank examiner is bribed in his official 
capacity, e.g., with a quid pro' quo involved, the general bribery (sec
tion 1351) and graft (section 1352) provisions of the proposed Code 
may be utilized to punish the conduct at a felony level. Similarly, em
ployees of Federal Reserve banks are public servants as that term 
is defined in section 111, so that coverage under chapter 13 provisions 
is available in an aggravated case. 

49 U.S.C. 1117 (b) is another statute dealing with commercial brib
ery that will not be brought forward by this section. It punishes by up 
to two years in prison whoever offers, gives, or causes the offer or 
gift of any thing of value to any person acting for or employed by any 
carrier by railroad, with intent to influence his decision or action, or 
because of his decision or action, with respect to the supply, distribu
tion, or m.ovement of cars or other vehicles used in the transportation of 
property. The statute also prohibits the solicitation, acceptance, or re
ceipt of such a bribe by any person acting for or employed by a carrier 
by railroad, with intent to be influenced as provided above. This 
statuto will be retained in title 49 as a misdemeanor.12 

Ot.her specific commercial bribery statutes not proposed for inclusion 
in title 18 are 4S U.S.C. 508, proscribing "payola" in the record in
dustry, and 47 U.S.C. 509, punishing fraudulent practices on televised 
quiz shows. These infrequently prosecuted offenses, which are cur
rently misdemeanors, will be retained in title 4'7'. 

U No specific Intent Is required under these otlenses. See United States v. Briatol, 473 
F. 2r1 4111l (lith Ctr. 1!l7ll1. 

.. The Nntlonnl Commission proposed to Include It as a felony and to expand coverage to 
nil employees or ngents of nil Interstate facilities. See Final Report. 11758(3) (d). Thle 
represented an extension of Federal power not deemed by the Committee to be justl1led by 
nny as yet demonstrated need. 
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.'3. The Offense 
Subsection (3.) provides that a person is guilty of an offense if (1) 

he offers, gives, or agrees to give to an agent or fiduciary of another 
person, or (2) as an agent, or fiduciary, he solicits, demands, accepts, 
or agrees to accept from another person who is not his employer, 
principal, or beneficiary "anything of value for or because of the 
recipient's conduct in any transaction or matter concerning the af
fairs of the emnloyer, principal, or beneficiary." 

This formulation follows the lead of the previously introduced legis
lation to consolidate 18 U.S.C. 215 and 216. It is "\vl'itten in sufficient 
breadth to cover any transaction instead of only ba111cing matters, but 
the actual scope of the provision is limited by the jurisdictional sub
section which makes the offense applicable only if a participant is an 
agent or fiduciary of a financial institution, a prime contractor or 
subcontractor, or the offense involves a kickback in connection with 
a Presidential election campaign, or a State bOlUldary is crossed or a 
facility of interstate commerce Dr the mails is used in the commission 
of the offense . 

.As noted above, 18 U.S.C. 216 excepts :from coverage the payment 
by a financial institution of the usual fees and salarIes given to its 
attorneys, agents, and employees for services rendered. The proposed 
version accomplishes the same result by requirinO' that the offer of 
"anything of value" 13 be to the agent or 'fiduciary '~f another" or that 
the solicitation, etc., of anything of value be to an agent or fiduciary 
"from another person who'is not his employer, principal, or benefici
ary." As a C0lJ.Sflquencc, payment by the financial in,stitution to its own 
employees or attorneys will not violate the statute. MOl'eover, such 
payments would be excluded irrespective of whether they involved a 
payment for services rendered or were made as a resu It of an arms 
length transaction between the bank and its employees. a 

The phrase "in -any transaction or matter" adopts the broad style of 
18 U.S.C. 216 in defilling the types of transactions covered, rather than 
the narrower method used in 18 U.S.C. 215 of attempting to list the 
specific kinds of transactions roached. 

The Committee has used the terms "agent or fiduciary," as recom
mended by the National Commission, to describe the classes of poten
tial participants in the offense. The Committee believes that the gen
eral meaning of these terms encompasses any person likely to be 
involved in a commercial bribe.1s 

However, the Committee rejected the National Commission's pro
posal to add an element to this offense that js llnlmown to current Fed
eral statutes in this area. The Final Report would require that the pay
ment of 'anything of value be "without the consent" of the employer, 
principal, or beneficiary. This element that the employer be not privy 
to the payment was apparently taken from New York law. The Com
mittee has not incorporated this suggestion since the gravamen of com
mercial bribery is the gaining of -an economic 'advanta~e by means ot 
an tmfair competitive praotice-bribery, The lmowledge or consent 

13 The term "anyth1nJ: of value" \s defined In 8edlnn 111 .. 
"See Speeter v. United Statea, 42 F.2d 937 (8th elr. 1930), holdIng that 18 U.S,C. 216 

was not Intended to reach transactions between a bank and Its employees even though the 
employees prOfited thprpby. 

,. The term "agent" Is defined In section] 11 to Include "employee" except In the context 
ot receipt of service of process. 

L-.. ____________________________ ~_ _ _ _ 
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of the employer of the employee bribed (or of the empl?yee who s<?
licits a bribe) is irrelevant to the harm to be avoided. It IS also POSSI
ble that high officials in a bank might be aware of improper payments 
even if not sharing in the profits themselves. Their consent, implied 
or -actual, might bind the financial institution and thereby create a 
defense (under the Commission's version) for both the bribe offeror 
and the recipient. 

The conduct in paragraph (1) is offering, giving, or 'agreeing to 
give, and in paragraph (2) the conduct is soliciting/6 demanding, 
accepting, or agreeing to accept. Since no culpability standard is 
specifically designated, the applicable state of mind to be proved :is 
at least "knowing," i.e., that the offender was aware of the nature of 
his actions.17 

The element, common to both paragraphs, that the offer or solicita
tion be "for or because of the recipient's conduct in any transaction or 
matter concerning the affairs of the employer, principal, or benefici
ary" states the specific purpose for which it must be shown that the 
actor performed the prohibited conduct. 

The remaining elements in paragraphs (1) and (2), e.g., that the 
offer, etc., was "to an agent or fiduciary of another person," and consti
tuted "anything of value" are existing circumstances. Since no cul
pability level is set forth in this section, the applicable state of mind 
that must, at a minimum, be established is "reckless," i.e., that the 
offender was aware of but disregarded the risk that the circumstance 
existed.18 

4. J urisiliction 
Subsection (c) sets forth several circumstances in which Federal 

jurisdiction attaches fo an offense described in this section. The first 
three of these, SUbsections (c) (1) (A), (B), and (0), relate to the 
banking industry and can be considered together. These cover instances 
in which a participant in the offense is an agent or fiduciary of a 
national credit institution, small business investment company, 
or bank or savings and loan holding company. TheRe c:ategories embody 
the scope suggested in the pending legislation to revise and expand 
18 U.S.C. 215 and 216 and cover all financial institutions the transac
tions of which the Federal government has a substantial interest in 
safeguarding against bribel'y.1D 

The fourth jurisdictional base, subsection (c) (1) (D), covers cases 
in which a participant in the offense is a prime contractor holding a 
negotiated contract entered into by the United States government for 
the furnishing of supplies, material, equipment, or services of any 
kind, or a subcontractor, as defined in 41 U.S.C. 52, holding a subcon
trn.ct under such a prime contract. This carries forward the present 
purview of 41 U.S.C. 54, discussed above. 

The fifth jurisdictional base, subsection (c) (1) (E), covers cases in 
which a participant in the offense is an agent or fiduciary of an author
ized committee or an eligible candidate, as defined in the Presidential 

,. "Solicit" Is Intended to hllve the sllme mellning ns in section 1351 (Bribery). See al~o 
section 111. . 

17 See sections 303(b) (1) nnd ll02(b) (1). 
18 See scctiO)lS 303(b) (2) Ilnd 302(c) (1). 
,. The term "national credit Institution" is defined In sectiQn 111 to include nll the 

financial Institutions prespntly rpncl1ed under lS U.S.C. 215 nnd 216 as well as, e.g., fed
l'rally Insurpd credit unions, snylngs and loan companies, and Fc!1~ral home lonn bnnks. 
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Election Campaign Fund Act (26 U.S.C. 9002 (1) and (4», and the 
conduct relates to a qualified campaign expense, as defined in such act 
(26 U.S.C. 9002(11». This carries forward the bribery and kickback 
offense contained in 26 U.S.C. 9012 (e), discussed supra. 

The sixth jurisdictional base, subsection (c) (1) (F), rea ches cases 
in which a participant in the ofl'Gnse is an agent or fiduciary of an 
authorized committee or candidate, as defined in 26 U.S.C. 9032, and 
the conduct relates to a qualified campaign expense, as defined in that 
same statute. This brings forward the kickback and illegal payment 
offenses contained in 26 U.S.C. 9042 (d), discussed supra. 

The final j urisdictlonal bases, subsections (c) (2) and (c) (3), confer 
Federal jurisdiction where a State or national boundary is traversed by 
a person, or the mails or interstate or foreign commerce is used, in 
the planning, promotion, management, execution, consummation, or 
concealment of the offense, or in the distribution of the proceeds of the 
offense. This is in accord with the holding in United States v. Pom
ponio that the Travel Act (18 U.S.C. 1952) applies to commercial 
bribery situations.20 

The National Commission recommended extending Federal juris
diction over these offenses to Federal enclaves. However, such jurisdic
tion for commercial bribery would involve the Federal Criminal Code 
in regulating minor commercial transactions on Federal parks, forts, 
and the like. The Committee deemed that 'assimilation of State law 
under section 1862 should be sufficient in this area, as it has been in 
the past under 18 U.S.C. 13. , 

The National Commission also pro]?osed to afford ancillary juris
diction with respect to this offense. It IS, however, difficult to imagine 
how commercial bribery could be committed in the course of another 
Federal crime in circumstances under which 'a prosecutor would wish 
to proceed on the bribery charge rather than on the underlying offense 
(i.e., murder). The Committee, therefore, has not proposed to afford 
ancillary jurisdiction with respect to this offense.21 

5. Grading 
An offense under this section is graded as a Class E felony (up to 

three years in prison) if what is offered, given, or agreed to be given, 
or solicited, demanded, accepted, or agreed to be accepted, has a value 
in excess of $100; otherwise the offense is a Class A misdemeanor (up 
to one yeo.r in prison). This has the effect of increasing the level of 
the kind of. offenses now covered by 18 U.S.C. 215 and 216 from a 
misdemeanor to a felony. The Committee considers this increase justi
fie.d in recognition of the strong Federal interest in deterring such 
crImes as they affect the hank:ng industry. Commercial bribery with 
regard to government contra( tors under 41 U.S.C. 54 is presently 
treated as a felony, as is the offense under 26 U.S.C. 9012 (e). 
~l exception from felony treatment is, however, provided under 

thIS section where the bribe js rela.tively insignificant and thus is 
less likely to have affected the recipient's conduct. 

"" 511 F.2d 253 (4th Clr. 1975). 001lt7'(!, United States v. Brecht, 540 F.2d 45 (2d 
Clr, 19761. 

21 The Nntlonal Commission's nddltlonal suggested jurisdictional bnse Involved milltnry I.Ai 
service clubs Is unnecessar;v since the agents, employees, and fldnclarles of such estRblish-
ments, even If of foreign nationality. are included in the definition of "pubUc servnnt" and 
thus covered In sectlonR J 351 and 13fi2. See also Harlow v. United States, 301 F.2d 361 
(Ilth Clr.), cert. denied, 371 U.S. 814 (1962). 
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SECTION 1752. LABOR BRIBERY 

1. In General 
This section brings forward 18 US .. C. 1954 and 29 U.S.C. 186 (a) (4) 

and (b) (1). In addition, paragraph (3) herein creates new offenses: 
bribery in union membership procedures and work placement, and 
the improper expenditure of union assets or funds. 

The National Commission attempted to combine the offenses of 
commercial and labor bribery into a single section.22 The Committee, 
however, has rejected this approach, despite the desire to consolidate 
offenses wherever possible, for a variety of reasons. First, payments to 
influence actions of labor Ullion officials in labor matters and payments 
to i~1iuencb decisions dealing with employee welfare and pension plans 
are essentially different offenses with differing terminology and ele
ments. The failure to distinguish between them, 'and the inclusion of 
both concepts within commercial bribery, leads to an imprecise statute 
with an unavoidable expansion of Federal jurisdiction. Second, the 
elements of the commercial briber-y statute are somewhat different 
from those contained in 18 US.C. 1954 and 29 U.S.C. 186 which form 
the basis of tlie labor bribery statute. For instance, 18 US.C. 1954 
specifies four separate groups of individuals to whom payments are to 
be barred. Commercial bribery, on the other hand, speaks only of pay
ments to an "agent or fiduciary." That language is adequate for the 
typical payment to a bank official, but lacks the precision of the 
statute dealing with payments to officials of an employee benefit l)lan. 
Moreover, the purposes of the conduct prohibited by labor bribery 
are defined more restrictively than me the prohibited purposes of com
mercial bribery. 

Third, and perhaps most important, experience has shown that 
tabor-management offenses are apt to involve extensive l~tigationwith 
specific emphasis on the definition of who is or is not covered by the 
statute. This results in the need for a number of specially defined 
terms-employer, employee organization, administrator, etc.-which 
are not all necessary or related to the commercial bribery statute. 
93. Present Federal Law 

18 U.S.C. 1954 reaches four groups of persons: (1) an administra
tor, officer, trustee, cnstodian, counsel, agent, 01' employee of any em-

, ployee welfare benefit plan or employee pension benefit plan, (2) an 
officer, counsel, agent, or employee of an employer any of whose em
ployees are covered by such plan, (3) an officer, counsel, agent, or em
ployee of un employee organization any of whose members are covered 
by such plan, or (4) a person who, or an officer, counsel, agent, or em
ployee of an organization which, provides benefit plan services to 
such plan. The statute provides that whoever, being a pe:;:son in one of 
the above categories, "receives or agrees to receive or solicits "any
thing of value because of or with intent to be influenced with respect 
to, any of his actions, decisions or other duties relating to any ques
tion '01' matter concerning snch plan 01' any person who "gives 01' offers, 
or promises to [?:ive ?1' offer," anything of value may be punished up 
to th}'ee years 111 pl'lson. The terms "employee welfftre benefit plan" 
'and' employee pension benefit plan" are defined by reference to the 
provblons of title I of the Employee Retirement Income Security Act 

.. See Flnnl.Report § 1758, 

/ 
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of 19"74. The terms "administrator" and "employee organization" are 
also defined by reference to that AcL23 The section also contains a pro
viso, excepting from its coverage the payment or acceptance by any 
person of bona fide salary, compensation, or other payments made for 
O'oods or facilities actually furnished or for services actually per
formed in the reO'ular course of his duties as one of the categories of 
persons to whom the section applies. 

29 U.S.C. 186 (a) contains four offenses each identically graded as 
a misdemeanor. The first three offenses are essentially regulatory in 
nature, barring such things as gifts between employers and union 
officials with no specific improper purpose or intent to influence re
quired. These offenses will be retained in title 29. 

29 U.S.C. 186 (a) (4:) states the offense to be carried forward in pro
posed section 1752 as a felony. It provides that it shall be unlawful 
for any employer or association of employers or 'any person who acts 
as a labor relations expert, adviser, or consultant to an employer or 
who acts in the interest of an employer to pay, lend, or deliver, or agree 
to do so, any thing of value to "any officer or employee of a labor or
g-anization engaged in an industry affecting commerce with intent to 
mfluence him in respect to any of his actions, decisions, or duties as a 
representative of employees or as such officer or employee.of such 
lalbor organization." 

29 U.S.C. 186(b) (1) makes it unlawful for any person to "request, 
demand, receive, or accept, or agree to receive or accept, any ... 
thing of value prohibited by subsection (a) of this section." 

These provisions are carried forward in section 1752 in furtherance 
of the Oommittee's decision that all of the most serious criminal of
fenses should be set forth in the new criminal code. The Committee 
considers it .anomalous that under current law 29 U.S.C. 186(a) (4:), 
'\\'hich reaches payments made with a specific intent to influence union 
affairs, is punished at the same level as a mere Christmas gift between 
an employer and a union official. 

29 U.S.C. 186(c), like the provision in 18 U.S.C. 1954, excepts a 
number of items from the categol.'J of anything of value, such as 
salary, money in satisfaction of a judgment, and the like. 

29 U.S.C. 186(d) provides that whoever "willfully violates" any of 
the provisions of subsections (a) or (b) shall he guilty of a mis
demeanor puniRhable by up to one year in prison. 

The culpability standard "willfully" in this statute has been inter
preted not to require proof of all evil motive. Indeed, supported by 
dictum in a Supreme Court decision,u one court of appeals has con
strued the offense as "malum prohibitum" in nature, requiring no 
proof of conscious wrongdoing, but only knowledge as to the status 
((.l.g., an employer of employees that the receiver represented).25 At 
the other extreme, another court of appeals l1as construed "willfully" 
to contemplate proof either of an awareness of the restrictions of 
section 186 or a recldess disregard for that section, the latter consisting 
of actual knowledge by the defendant of the facts surrounding the 

"'Sec 29 U.S.C. 302('3) nnd304(b) (1) and (2). 
2< Uniterl states v. Rual!., '3'50 U.s. 299. 305 (1956). 
"" United. States v. B1Ialh 2·32 F.2d 481 (2d Clr. 1956) (opinion of I,. Hand) ; see also 

U'nitcrl State8 v. RYU'II, 128 F. Supp. 128 (S.D. N.Y. 1955). 

1, _____________ _ 
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proscribed conduct, plus an objective test as to whether a reasonable 
man would be aware that such conduct would likely be illegaJ.26 

Section 186, in terms of its proscription against demanding or re
questing a payment, has been held to state a separate offense from 
extortion under the Hobbs Act, 18 U.S.C. 1951, so as to support con
victions under each of those enactments for coercive Mts arising out 
of the same course of conduct.27 Each unlawful payment under 29 
U.S.C. 186 is also subject to separate and cumulative 'Punishment, not
withstanding the payments are part of a single course of conduct. 28 

Section 186, however, does not reach all unlawful activity by lwbor 
or management officials ·affecting employees. The purpose of the vari
ous prohibition:" as found by the SUl?r~me Court, was to deal with 
problems peculIar to collectIve bargarnmg. Thus, embezzlement by 
an employee representative from an employer-financed welfare fund 
would not violate 29 U.S.C. 186, and the Supreme Court has held thaJt 
the same result obtains even though, at the time ofa lawful payment 
by an employer to a trust fund for the benefit of his employees,2D the 
union officer receiving the check intended to and did convert it to his 
own use. so 

3. The Offense 
Section 1752 contains four separate offenses. Paragraph (1) provides 

that a person is guilty of an offense if, being an employer, he oifers, 
gives, or agrees to give anything of value to a labor organization, or to 
an officer, agent, or counsel of a labor organization, for or because of 
the recipient's conduct in any transaction or matter concerning such 
organization. 

With some changes, this carries forward the prohibition in 29 U.S.C. 
186(a) (4). Thus, as in that present statute, the source of the illegal 
payment is limited to employers and is not written in the bl'oad!er 
terminology of "any person." The term "employer" is defined in sub
section (b) (5) to include a group or association of employers, and a 
person acting directly or indirectly as an employer or as an ag'ent of 
or in the interest of an employer. This definitIOn is taken in part from 
the Taft-Hartley Act 31 and in part from 29 U.S.C. 186. The Committee 
intends thereby to preserve the body of case Jaw interpreting this l:m
guage which would be applica,ble as well under this section. Tho refer
ence in 29 U.S.C. 186 (a) to "labor relations expert, adviser, or con
sultant" is omitted as redundant since these classes of persons are 
included within any reasonable interpretation of the definition of 
"employer." . 

The most significant change in the definition of the term "employer" 
under this section is that it does not retain the exemptions set out in 
the Taft-Hartley Act, 29U.S.C.152(c), which apply under 29 U.S.C. 
186. Current law exempts the government of the United States and the 
government of any State or polltical subdivision. The Committee be
lieves that the growth and proliferation of government employee 

!.'O See UniteiL State8 v. Keegan, 331 F.2d 257. 261·-262 (7th Cir.), cert. denied, &79 U.S. 
828 (1964). 

Z7 SeE' Unitell State8 v. Kmlllel', 355 F.2d 891, 805-896 (7th Cir.), cert. denied on iSBue, 
384 U.S. 100 (1966). 

"" United. fUMes v. Keena,,,, 8ltpra, note 26, at 260 n.3. 
"" Such payments are among the specUla catcg'ories exempted in 29 U.S.C. 186 (c). 
!I<I See AI·myo v. United State8, 3'59 U.S. 419 (1059). 
:n 29 U.S.C. 152(2). 

92-919 0 - 77 - pt. 1 - , • 
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unions in recent years justifies elimination of the exemption. There 
would seem to be no reason to immunize bribery merely because it 
occurs in the public rather than the private sector. A pay-off by a local 
politician to a union official to buy labor peace in his CIty pending an 
election should not be exempt. The conduct is the same in either case. 
For these reasons the Committee has not carried forward the Taft
Hartley Act exclusion of certain employers from bribery coverage.82 

As previously noted, 29 U.S.C. 186 (c) excepts a number of items 
from the category of anything of value, such as salary, money in satis
faction of a judgment, payments to certain employee trust funds, and 
the like. These exceptions are intended to be preserved by the simpler 
mechanism of the Committee's special definition of "anything of value" 
in subsection (b) (2) to exclude from the otherwise all-encompassing. 
scope of that term (as defuled in section 111) "bona fide salary, wages, 
fees, cir other compensation paid in the usual course of business." ThE] 
Committee int.ends that all the particular exclusions in 29 U.S.C. 
186 (c) be deemed embraced within the special definition of "anything 
of value" in this section.83 

Section 1752 continues the requirement (expressed in 29 U.S.C. 186 
by an "intent" clause) that the purpose of the payment of anything of 
value be "for or because of" the recipient's conduct with respect to 
union affairs. No connection between the pay-or-employer and the union 
matter in question is nece1::lsary. It was clearly Congress' intent to 
forbid the subversion or union officials in the performance of their 
duties by an employer "even if the employer and the subverted official's 
union have absolutely no relation with each other." 34 Section 1152 
carries out this congressional intfmt. Moreover, the Committ.ee's lan
guage makes it clear that the payment can come after the desired con
duct has been performed, as well as before. 

Thought was given to detailing the kind of conduct that the pay
ment would be intended ~o influence. The Committee rejected this in 
favor of the general term (used PJso in the previous section) "in any 
transaction or matter concerning such organization." This insures that 
serious but unforeseen forms of conduct will not be omitted inadvert
ently. By way of illustration only, the Committee intends that the 
following acts be included among the types of conduct to be influenced: 

(1) th.e representation of the employees of :1ny employer (including 
a competitor of the payor) ; 

(2) the resolution of any ongoing or threatened labor dispute; 
(3) the negotiation, enforcement, or interpretation of any collec

tive bargaining agreement; 
(4) the providing of the services of members of the labor orga

nization or any other persons to any employer, or the establishment of 
the conditions under which such services wiil be provided; or 

(5) the initiation or cessation of any strike. 
The Committee notes that the word "conduct" has been employed in 

place of the words "actions, decisions, or duties" in 29 U.S.C. 186 

3!! The Tuft-HurtIey Act ulso excludes from the term "employer" persons subject to the 
Rallwuy Labor Act or uny labor orgllnlzutlon. These exclusions for Intentionul bribery of 
union officluls have Ul,ew\se bt'.en delt,wd becuuse of the seriousness of the offense und 
because the Committee perceive;; no reason for retuinlng them In this context. Until reo 
cpntly the Taft·Hurtley Act ulso eXi:ludec1 non-profit hospltuls from the definition of "em. 
ploy~r". but this exclusion WnR deleted 1i1)' FubUc T.aw !l~-RllO. 

"" The term "bona filde" is inserted to make clear thut bad fuith, excessive payments in 
the nature of kickbaCks are not. excluded from this section, even' it such klckbucks ure 
puld in the u_ual conr.e of Im.lncRs. 

MS. Rept. No. 187, 86th Cong., 1st Sess., p. DS (1959). 
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(a) (4). The definition of "conduct" in section 111 includes the full 
coverage of present law. 

The illegal payment under this paragraph is, inter alia, to be made 
to an "officer, agent, or counsel of a labor organization." Thi~ is s01pe
what broader than the language of 29 U.S.C. ~8S(a) (4), whICh rele}-'S 
only to an "officer or employee of a labor orgamzatIOn." The change, m 
aU probability, will not add many recipients to the coverage ?f the 
offense, and the words "officer, agent or counsel" are repeated m the 
second and third offense subsections dealing with employee welfare and 
pension plans and. other union activities. The terms "agent; or fidu
ciary," used in the preceding section, were rejected for labor bribery 
because the term "fiduciary" has rarely been used in labor-manage
ment relations, whereas "officer" and "counsel" are frequently used. 
"Counsel" and "agent" are not specifically defined; subsection (b) (7) 
does, however, contain a special definition for the term "officer" to 
avoid perpetuating an unfortunate interpretation of that word in 
existing law. 

In interpreting the word "officer:' as used in other parts of the Taft
Hartley Act, the . Supreme Court held that the term applies only 
to those persons designated as officers in the lillion's constitution.a5 

Thus, it would not include persons who perform the functions of 
officers but are not so designated. In short, those performing the duties 
of officers without titles could thereby avoid potential criminalliabil
ity. Although, under the Committee's draft, such persons would likely 
faU within the term "agent," as defined in section 111, and thus still be 
covered, the Committee nevertheless believes it advisable to avoid any 
such restrictive definition of the word "officer" in the context of this 
offense. Congress has in another context defined "officer" to include 
not only the officers designated in a union's constitution, but also "any 
person authorized to perform the functions of president, vicepresi
dent, secretary, treasurer, or other executive functions of a labor 
organization." 36 This definition has been adopted in subsection (b) 
(7).37 

The expression "labor organization," as used in this section, is defined 
in subsection (b) (6) to incorporate the definition in the Labor-Man
agement Reporting and Disclosure Act of 1959, 29 U.S.C. 402(i) , 
which is the Congress' most recent definition of the term. 

The conduct in this offense is offering, giving, or agreeing to give. 
Since no culpability standard is specifically desIgnated, the applicable 
state of mind to be proved is at least "knowing," Le., that the defendant 
was aware of the nature of his actions.a8 The element that what is 
given, offered, or agreed to be given is "for or because of the recivient's 
conduct in any transaction or matter concerning" a labor organIzation 
states the specific purpose for which it must be shown that the con
duct was done. This specific intent requirement, coupled with the need 
to show that the conduct was performed at least knowingly, is deemed 
to be an appropriate scienter standard for bribery. The Committee 
thus does not endorse or intend to continue the existing case law 
requirement, arising from It construction of the word "willful" under 
20 U.S.C. l8S(d), that the offender be shown to have acted in reckless 

30 N.L.R.B. v. Ooca-OoZa Bottlillg 00., 35a u.s. 264 {1956l. 
36 See section 3 (nl of the Labor-Management Reporting Disclosure Act of 1959. 29 U.S.C. 

40'2{n). 
37 However, thlr. definition does not under paragraph (2) apply to officers of an employee 

benefit plan, who are not officers of a "labor organization." 
:IS See sections 303(b) (1) and 302{b) (1). 
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disregard of the fact that his conduct was prohibited by law.39 Such a 
mental state is unrelated to the purpose of the offense, which is to 
prohibit the knowing tender of a thing of value with intent to in
fluence the recipient's conduct vis-a-vis a labor organizf\tion. Whether 
or not the payor knew or should have known that his conduct was 
subject to criminal ,sanctions is irrelevlmt and is not fl.n element under 
the offense in this paragraph. 

The remaining elements-e.g., "anything of value" and "labor or
ganization"-are existing circumstances. Since no culpability level 
is specifically set forth, the applicable state of mind that must be 
proved is, at a minimum, "reckless," i.e., that the offender was aware 
of but disregarded the risk that the circumstances existed.40 

Subsection (a) (2) of section 1152 nrovides that a person is guilty of 
an offense if he offers, gives, or agrees to give anything of value to 
(A) an administrator, agent, trustee, or counsel of an employee benefit 
plan (B) an employer, ,j,gent, or counsel of an employer, any of whose 
employees' are covered by such plan, (0) an agent or counsel of an 
employee organization, any of whose members are covered by such a 
plan, or (D) a person who, or an agent or counsel of an organization 
that, provides benefit plan services,. and in all the cases above, the 
offer, gift, or agreement to give was "for or becRuse of the recipient's 
conduct relating to any transaction 01' matter concerning such plan." ,n 

This paragraph carries forward, in part, 18 U.S.c.. 1954.42 Thus 
the Committee has retained the foui· classes of recipients who are 
barred from receiving payrpents to influence actions involving an 
employee benefit plan. Minor changes in terminology have been 
effected. The term "custodian}" currently in 18 U.S.C. 1954, has been 
omitted because its meaning is encompassed within the other words 
used. 

The termD "administrator," "employee benefit plan," and "employee 
organization" are defined in subsection (b) by reference to the Em
ployee Retirement Income Security Act of 1974. The only change is 
an addition to the defh:ition of "employee benefit plan" so as to in
clude "any trust fund established by an employer or by an employee 
organization, or by both, to provide any benefit to the members of the 
organization or to their families." 13 

Existing law allows unions to negotiate for trust funds for pooled 
vacations, apprenticeships, and other educational benefits. The assets 
of such trusts are not covered under current bribery or embezzlement 
statutes. Moreover, such trusts are not subject to the reporting re
quirements covering welfare and pension funds and therefore are not 
open to public scrutiny. Experience indicaks that the employer-ap
pointed trustees do not participate in the management of such funds, 
so that total control, for all practical purposes, resides in trustees 

~ See Unitc(L States v. Keegan, 8upra note 26, 
JO See sections 303 (b) (2) and 302 (c) (1). 
41 The phrase "to such a plan" after "benefit plan services," which appeared In enrller 

'!ersions, was deleted because the language was subject to an unintended interpretation 
that the plan to whlcb the services are to be provided must be In existence at the time 
of the bribe. The Committee Intends to cover a payment to a person who provides benefi t 
plan service In order to Influence conduct with respect to anticipated services to the 
payor's benefit plan. 

<2 The part not brought forward here is embraced within paragraph (4) of this section. 
covering. inter alia, the solicitations, etc. of anything the offering of which would be an 
oltense uU<ler paragraph (2). 

J3 The Committee has proposed a sim!Ial' addition to the definition In connection with the 
thett section. See section 1731(c) (1{). 

--------------------------------------------' 
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appointed by the u..mons. The increasing number and size of such trusts 
indicates a need to extend the same kind of protection to their bene
ficiaries as is currently extended to the beneficiaries of welfare and 
pension benefit funds. Coverage under criminal law is as necessary 
and logical as coverage of the misapplication of welfare and pension 
fund assets, whether through bribery or mismanagement. The lan
guage adopted by the Committee is broad enough to cover all such 
trust funds now in existence as weH as others that may be created in 
the future. 

The general phrase "anything of value" is defined in section 11I. 
It is broad enough to cover the terms "fee, kickback, commission, gift, 
loan, money or other thing of value" currently employed in 18 U.S.C. 
1954. The exception explicitly stated in present law for the payment 
or acceptance by any person of bona fide salary, compensation, etc., is 
preserved by' virtue of the special definition of "anything of value" in 
subsection (b) to exc] ude "bona fide salary, wages, fees, or other com
pensation' paid in the usual course of business." 

As in paragraph (1), the specific intent element is here carried 
foward by means of the expression "for or because of the recipient's 
conduct," etc. The change is principally one of style and is not meant 
to embody any substantial change in the required scienter. The Com
mittee's formulation does, however, make plain that the payment may 
be made after the desired conduct has been performed.44 

As under current law, the proscribed payment may be made by any 
person, not just by employers, as under paragraph (1). 

The conduct in paragraph (2) is offering, giving, or agreeing to give. 
Since no culpability standard is specifically prescribed, the applicable 
state of mind that must be shown is "knowing," i.e., that the offender 
was aware of the nature of hh actions.45 

The elemen/; that the offer or payment was made "for or because of 
the recipient's conduct relating to any transaction or matter concern
ing" one of the covered "plans" states the purpose for which it must be 
proved that the prohibited conduct was performed. 

The remaining elements-e.g., that the recipient was an administra
tor, agent, or counsel of an employee benefit plan-are existing cir
cumstances. Since no culpability level is designated in this section, 
the applicable state of mind that must be shown is at least "reckless," 
i.e., that the defendant was aware of but disregarded the risk that the 
circumstance existed.46 . 

Subsection (a) (3) of section 1752 provides that a person is guilty of 
an offense if he offers, gives, or agrees to give anything of value to an 
officer, agent, trustee, or counsel of a labor orgamzation for or because 
of the recipient's conduct relating to (A) the admission of anv person 
to membership 01' to a class of membership, or the issuance to any per
son of the indicia of membership or of ac]ass membership, in the labor 
orga,niz!ltion, (B) the work pla~ement of any person .by the labor or:
gamzatlOn, or (C) any transactIon or matter concermng the expendl
t~lre, transfer, investment, or other use of the funds, moneys, securi
tIes, property, or other assets of the labor organization. 

H Also ns in· pnragrnph (1), the term "conduct," which Is defined In section 111, hns 
hcp_n used to replnce the existing stntutory phrnse "nctlon~, decisions, or • , , dutip.s." 

•• See sections a03(b) (1) nnel 302(b) (1) . 
•• See sections SOll(b) (2) nnd 302(c) (1). 
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There is no counterpart to this paragraph in existing law, which ex
pands Federal criminal coverage to reach corrupt practices in labor
management relations. The offenses here proposed strike at two dif
ferent abuses: (1) bribery involvillg union membership and work 
placement; and (2) improper expenditure of Ullion fUllds. As explained 
below, this paragraph would fill a serious gap in current law and af-· 
ford much needed additional protection to employees of labor orga-
nizations. . 

Subparagraph (A) is intended to apply to those cases Lll. which Ullion 
officials take advantage of their positions and of strict admission stand
ards to profit from the inability of an individual worker to obtain 
benefits of union membership through normal channels. 

Subparagraph (B) is closely related to the preceding paragraph 
and, in conjUllction with paragraph (4), makes it illegal for a Ullion 
officer to demand or accept a payment from any person for or because 
of his administration of a work placement system. An analogous 
but narrower statute, 18 U.S.C. 874, prohibits the extortion of kick
backs from workers on Federally financed projects, but it is based upon 
the more limited jurisdictional ground of the Federal interest in the 
work being done. No controls, either civil or criminal, presently exist 
in the area of work placement. In order to proscribe all such arrange
ments, the term "work placement" is comprehensively defined in sub-
section (b) (8). . 

Finally, subparagraph (n) (3) (C) of section 1752 is intended, ill 
combination with paragraph (4), to prohibit the giving and accept
ance of kickbacks to influence the expenditure of union assets in the 
same. manller as 18 U.S.C. 1954 presently prohibits such conduct in 
relatIOn to the assets of welfare and pension funds. 

This offense would provide coverage over clearly reprehensible 
activities such as profiting by union officers by accepting payments 
designed to influence the purchase of commodities needed by the 
Ullion. A typical scheme, over which no effective Federal jurisdiction 
exists today, is as follows. A union officer, after llotifying a friend that 
the union is looking for a place on which to erect a new'headquarters 
building, arranges with the friend to have him purchase a piece of 
property for that purpose. The officer then uses his p~rsuasive or 
dictatorial powers to see to it that the union purchases his friend's land 
nt a highly inflated price and later receives a lcickback from his friend 
for performing this serviceY . 

If this series of events involved the expenditure of benefit plan 
funds, it would be prosecutable (both as to the officer and as to the 
friend) under 18 U.S.C. 1954, but no Federal violation of any kind 
exists under the provision, 29 U.S.C. 501 ( c) , prohibiting the embezzle
ment and collversion of union funds. Yet the dangr,r to the union's 
membership is as great in one case as in the other, and the purpose 
of se.ction 501 is to prevent union officers from realizing such a· personal 
ga,in. Section 1752 would fill the void in the present law. 

In the Committee's view. the offenses in this paragraph each would 
signHkantly strengthen existing Federal protection of employee labor 

47 Another example of the kind of situation sought to be reached by this section In~ludes 
thp condnct of n IInlon offirlol. who Is ~pl'klnl! n lonn from n honk' for his Jll'r~onnl lise, 
ngreeing to trnnsfer a Rubstnntlnl nmount of the IInlon's funds to thnt bnnk If It will pro
vide the needed lonn. FreQIIl'ntly these nmonnts will be transferrec1 Into ncconnts bl'nrlng 
less Interl'st. hut even whl'u thl',\' nre not. thi're cnn be no justification for a union officer's 
using his union's assets to promote his personal gnln. 
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organizations by punishing forms of corrupt practices not now subject 
to effective penal sanctions. 

The copduct in. subsection (a) (3). C!f section 1'75~ is offering, ~vin~, 
or agreemg to glve. As no culpabIlIty standard IS set forth ill thIS 
section, the applicable state of mind that must be proved with respect 
to this element is at least "!mowing," i.e., that the offender was aware 
of the nature of his conduct.48 

The element that the offer, gift, or agreement to give was "for or 
because of the recipient's conduct relating to" one of the matters 
enumerated in subparagraphs (A) through (C) states the particular 
purpose for which it must be shown that the conduct was performed. 

The remaining elements-e.g., that the recipient was an officer of a 
labor organization are existing circumstances, as to which the appli
cable state of mind to be proved is at least "reckless." 40 

The terms "anything of value," "officer," and "labor organization" 
used in this paragraph, are defined in subsection (b). These terms have 
been discussed in connection with the foregoin~ paragraphs. 

Paragraph (4) provides that a person is gmlty of an offense if he 
solicits,50 demands, accepts, or agrees to accept anything of value, the 
offering of which constitutes an offense described in paragraphs (1) 
through (3). In order to constitute an offense under this paragraph, 
the person soliciting, accepting, etc., the property would have to do so 
with the same kind of culpable mental state ("for or because of") 
necessary for an offense under one of the foregoing paragraphs. 

This carries forward, inter alia, the offense in 29 U.S.C. 186 (b) (1) 51 
and the aspect of 18 U.S.C. 1954 dealing with soliciting or reCeIving 
a bribe. Quite clearly the person who, with the requisite culpable intent, 
demands, solicits, or accepts a bribe is as blameworthy as the person 
who offers or gives it and should be equally subject to penal sanctions. 
This paragraph insures such coverage. 

Both 29 U.S.C. 186(b) (1) and 18 U.S.C. 1954 include the word 
"receives." The Committee has deleted this word as fully encompassed 
within the term "accepts." It is intended that "accepts" be given a. 
broad interpretation so as to include the indirect as well as the direct 
receipt of a payment.52 

The conduct in this offense is soliciting, demanding, accepting, or 
agreeing to accept. Since no culpability standard is specifically pre
scribed, the applicable state of mind to be proved is at least "!mowing," 
i.e., that th6 offender was aware of the nature of his actions.53 

The fact that what was solicited, etc., was "anything of value" 5·! is 
an existing circumstance, and, as no culpability level is set forth in this 
section, the applicable state of mind that must be shown is at least 
:'re~kless." 05 

'1'he element that the offering of the thing of value would constitute 
an offense under pa.ragraph (1), (2), or (3) requires no proof of any 
mental station on the part of the defendanUG 

<8 See sections '303 (b) (1) and 302(b) (1). 
,. See sections 303(b) (2) and 302(c) (1). 
r .. "Solicits" Is Intended to have the same mennlng as in section 1351 (Bribery). See nlso 

Rectlon 111. 
GlAs nnplied to 2Il'U.S.C.18G(a) (4). 
'2 See United States v. Lanni, 4G6 F.2d 1102, 1108-1109 (3d Cir. 1972). nnd cnses cited 

therein. 
r.a See sections 303(b) (1) and 302(b) (1). 
'" This term hns been umply discussed III connrction with pnragraph (1) and that dls

cUR~lon should be consulter! here. 
"" See sections 303 (b) (2) and 302(b) (1). 
so See section 303 (dl (1 l (A). 
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Subsection (d) provides that there is Federal jurisdiction over an 
offense in this section if the employer or labor'organization is engaged 
in, or the employee benefit plan covers employees engaged in, an 
industry affecting interstate or foreign commerce. This carries for
ward the jurisdictional criteria used in 18 U.S.C. 19f}i and 29 U.S.C. 
186. The Committee considered but decided against expanding Fed
eral jurisdiction to include enclaves and ancillary jurisdiction (i.e., 
jurisdiction where labor bribery was committed in the course of an
other Federal offense), on the ground that the "affecting commerce" 
base is sufficiently broad to reach virtually every labor bribery incident 
in which there is v; substantial Federal interest. 
S . .(}rading 

An offense under section 1752 is graded as a Class E felony (up to 
three years in prison). This represents an increase from the curre~t 
one-year penalty under 29 U.S.C. 186 (a) (4), but a decrease from. the 
five-year maximum penalty currently authorized under 18 U.S.C. lD54. 
As previously indICated, the Committee deems the increase with 
respect to the title 29 offenses here carried forward to be justified by 
the seriousness of the offense, which includes a specific intent element, 
as compared to the other essentially regulatory offenses in 2D U.S.C. 
186 whICh will be retained as misdemeanors. 

SECTION 170:1. SPORTS BRIBERY 

1. In GeneraZ and Present Federal Law 
This section brings forward 18 U.S.C. 224 as well as part of the 

coverage of 18 U.S.C. 1952. A special provision dealing with sports 
bribery was deemed justified by the unique nature of this offense. 

18 U.S.C. 224 punishes by up to five years in prison whoever "car
ries into effect" (or attempts or conspires to do so) any "scheme in 
commerce to influence, in any way, by bribery any spt·rting contest, 
with knowledge that the purpose of such scheme is to influence by 
bribery that contest." The term "sportinl! contest" is defined to mean 
any contest in any sport, between individual contestants or teams of 
contestants (without regard to the amateur or professional status of 
the contestants therein), the occurrence of which is pnb]icly announced 
before its occurrence. The term "scheme in commerce" is defined to 
mean any scheme effectuated in whole or part through the usc in inter
state or foreign commerce of any fac11ity for transportation 01' 

communication. 
This statute was enacted in 1964 in response to tho periodic "point

shaving" and game-throwing that occurred in sports, pa.rticularly 
college basketball. When amatenr and professional sports became a 
target or organized crime and gamblers, Congress concluded that 
national legislation was needed.57 However, sinee its enactment, there 
have been few prosecutions under this statute.58 

18 U.S.C. 1952, the so-called Travel Act, also reaches sports bribery. 
It punishes by up to five years in prison whoever travels in interstate 
or foreign commerce or uses any facility in interstate or foreign 

cor sp(> S. Rept. No. 503. 8Sth Cong .. 1st Sess .. p. 2 (1063) . 
• 8 S~e Ullitell States y. Nolan. 420 F.2!1 552 (5th Cir. 1960). cert. denied. 400 U.S. 811l 

(1070) 
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commerce, including the mail, with intent to (1) distribute the pro
ceeds of any "unlawful activity," (2) commit any crime of violence in 
furtherance of any "unlawful activity," or (3) otherwise promote, 
manage, establish, carryon, or facilitate the promotion, etc., of any 
"unlawful activity" and who thereafter performs 01' attempts to per
form any of the acts specified in the above subparagraphs. The term 
"unlawful activity" is defined, inter alia, to include bribery in viola
tion of the laws of the State in which committed or of the United 
States. 

As of 1960, some thirty-two States proscribed sports bribery in some 
form.50 Since then the number of States having such statutes has' 
increased,60 although the content of the statutes varies greatly. 
~. The Offense 

Subsection (a) provides that a person is guilty of an offense if, 
with intent to affect the outcome, result, or margin of victory of a 
publicly exhibited sporting contest, (1) he offers, gives, or agrees to 
give anything of value to a participant, official: or other person 
associated with the contest, or (2) as a participant, official, 01' other 
person associated with the contest, he solicits, demands, accepts, or 
agrees to accept anything of value. "Solicits" as used here is defined in 
section 111 and does not mean the conduct described in section 1003 
(Criminal Solicitation). It is intended to bear the same meaning as in 
section 1351 (Bribery). 

The term "publicly exhibited sporting contest" is defined in subsec
tion (b) (2) to mean a contest.in any sport involving human beings or 
animals, whether as individual participants or teams of participants, 
the occurrence of which is publicly announced in advance of the event. 

This definition, which is similar to that suggested by the National 
Commission,61 is derived from 18 U.S.C. 224. No substantial change 
is intended, except that the present definition makes clear that con
tests involving animals (e.g., dog racing) are included. 62 

The Committee determined, as did the National Commission, not 
to punish mere 1m owing participation in a rigged sports contest. 53 

The normal complicity requirement of an active role in the bribery 
(see section 401) is considered an appropriate standard, here as else
where, for the imposition of cdminal liability.64 

The term "anything of value" is defined in section 111. Because of 
its breadth, which would include the rendering of an athlete's services 
on behalf of his team or association, the term is given a special defini
Hon in subsection (b) (1) to exclude bona fide salary, wages, fees, or 
other compensation paid in the usual course of business. 

The conduct in paragraph (1) is offering, giving, or agreeing to 
give, and in paragraph (2) the conduct is soliciting, demanding, ac
cepting, 01' agreeing to accept. Since no culpability standard is spe
cifically designated, the applicable state of mind to be proved is at least 

to Sep Note, Contl'ol of Nongovernment Con'uption by Oriminal Leglslat-ion, lOS U. I'n. L. 
Rev. 84S. 858 (1960). 

00 Sec H. Rept. No. 105:!. SStl1 Cong., 1st Sess., p. 2 (1963). 
61 See Finnl Report, § 1'757 (3). 
6!l See UnUccl State8 ". Pinto. 503 F.2d 718. 724 (2d Clr. 1974), holding harness racing 

within the present statute and characterizing as "surprising" the defendant's assertion 
that n harness ra1:e Is not a sporting contest within tile meaning of the statute because it 
Involves "animals rnther than 'Individual contestants' ". 

00 See Final Report, § 1757. Comment, p. 233; Worldng Papers. pp. 972-973 • 
.. By contrast. the Model Penal Code proposed to penalize a plnyer who Is not himself 

bribed, but who Is aware that other partiCipants have been bribed but does nothing nbout It. 
See Model PennI Code, § 224.9 (P.O.D •• 1962). 
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"knowing," i.e., that the offender was aware of the nature of his 
actions.a5 

The remainin~ elements in paragraph (1) and (2) are existing 
circumstances. Smce no culpability level is prescribed 111 this section, 
the applicable state of mind that must be shown is, at a minimum, 
"reckless," i.e' l that th~ offender was a ware of but disregarded the 
risk that the Clrcumstances existed (e.g., that the offer inv01ved "any
thing of value" and was made to a "participant") .G6 

The element common to both offenses of an intent to affect the 
outcome, result, or margin of victory of a publicly exhibited sporting 
contest states the purpose for which it must be proved that the conduct 
was performed. 
3. J16risdiction 

There is Federal jurisdiction over an offense described in this section 
in two instances. The first is if the United States mail or a facility 
of interstate or foreitsn commerce is used in the planning, promotion, 
management, executIon, consummation, or concealment of the of
fense, or in the distribution of the proceeds of the offense. '1'his basi
cally brings forward the jurisdictional scope of 18 U.S.C. 224 and 
pa,rt of the scope of 18 U.S.C. 1952. 

The second instance is when movement across a Stat£:: (,1' United 
States boundary by the actor, or by a participant, official, or other per
son associated with the sporting contest occurs in the planning, promo
tion, etc., of the offense. This carries forward the aspect of 18 U.S.C. 
1952 covering interstate or foreign travel but broadens it to embrace 
such travel not only by the offender but by the other listed categories 
of persons. 
4. Grading 

An offense under this section is graded as a Class E felony (up to 
three years in prison). This represents a slight reduction in grading 
from the maximum five-year prison term currently imp~sable. 

SUBCHAPTER G.-INVESTffIENT, MONETARY, AND ANTITRUST OFFENSES 
(Sections 1761--17(4) . 

This subchapter brings forward, largely by cross-reference and un
changed, various offenses currently outSide title 18, relating to the 
securities, banking, and commodities fields, all of which are subject 
to complex regulatory requirements. Section 1761 deals with securities 
offenses; it preserYcs current Jaw as to the definitions of thc offenses, 
except that the vague culpability term Hwillfully," which has resulted 
in diverse interpretations, 11as been replaced. In addition, the Commit
tee has established new grading distinctions among the offenses, trans
ferring those deemed most serious into the proposed new Code as 
felonies, while retaining others as misdelmeanors in title 15. Sections 
1762 (Monetary Offenses) and 1763 (Commodities Exchange Offenses) 
carry forward certain seriolls offenses in titles '7, 12, and 31, United 
States Code, without substantial chan~('I' Secti·on 1'764- (Antitrust 
offenses) ineorporn.tes the felony proviSIOns at 15 U.S.C. 1,2, and 3. 

n:; See sectiQns 303(b) (1) aml S02.(b) (1). 
IJ() Sec sections 803 (b) (2) and 302 (c) (1)_ 

---~ ~~--------------------
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SECTION 17 G 1. SECURITIES OFFENSES 
1. In General 

This section incorporates those provisions of the securities laws in 
title 15 that will be treated in the criminal Code as felonies. The re
maining offenses are retained in title 15 as misdemeanors. The only 
significant changes made are in the areas of culpability and grading. 
There has been no attempt to change the substantive definitions of 
the offense (except to use standardized lan~age for all the false state
ment provisions). The Committee has eliminated the prevalent but 
va~e culpability term "willfully" in present law and has replaced it 
(vla the conforming amendments) with the requirement that felorues 
be committed "knowingly." The Committee has also created additional 
r:>enalty distinctions, with different offenses graded as Class D felonies, 
Class E felonies, and Class A misdemeanors. 1 

~. Pre8ent Federal Lruw 
The Securities Act of 1933 2 was enacted to protect investors in secu

rities by requiring registration of securities with the Securities and 
Exchange CommIssion and to assure accuracy and completeness in 
prospectuses used in the sale of registered securities. Under section 5 
of the Act'3 it is unlawful to use any means or instruments of trans
portation or communication in interstate commerce or the mails to sell 
an unregistered security, to transmit a prospectus relating to a regis
tered security jf the prospectus does not meet the requirements of sec
tion 10 4 of the Act, or to offer to sell or buy an unregistered security 
or a security as to which the registration statement is subject to a 
refusal order or stop order, or before the effective date of the regis
tration statement under section 8.5 Section 17(a) 6 makes it unlawful 
to use the mails or interstate commerce in the fraudulent sale of, or an 
uffer to sell, securities. Section 17 (b) 1 bars the use of the mails or 
interstate commerce for publication or circulation of a d~cription of 
It security which does not :purport to be an offer for sale but for which 
d.escription consideration IS received, unless disclosure of that receipt 
is made. Section 23 8 makes it unlawful to represent that the filing of 
a r(.gistr~"tion statement or the nonexistence of a stop order indicates 
a n.ll:ding by the Commission of the truth and accuracy of the registra-

1 The misdemeanors, while being downgraded as to penalty, have been modified In the 
conforming amendments to require only "reCklessness" rather than willfulness as the 
applicable culpablllty level. The reckless standard, of course, operates only as to 
existing circumstances or results of conduct; It does not operate as to the conduct ele· 
ment Itself, where the requisite culpablllty Is "knowing." Sec section 301 (c). For 
example, a reckless violation of the prohibitions against trading by persons Interested 
In a distribution of securities In violation of Exchange Act Rule 10\)..:.G, 17 C.F.R. 240, 
10b-G, would require proof that a broker, participating as a member of an underwriting 
group for the distribution, recklessly bid for or purchased the securities In the open 
market prior to the completion of the distribution. The proof must estabIlsh that the 
offending broker was aware that the other members of the underwriting group may not 
have completed their share of the distribution, but consciously disregarded a substan· 
tlal risk that his bids or purcllnses would hnve n mnnlpulnth"e effect on the price of the 
security or that the manipulative result would occur. The risk of price manipulation 
must be of such a nnture or degree that Its disregard constitutes a gross deviation 
from the standnrd of conduct that an ordinary broker would exercise under aU of the 
circumstances. A brolccr who Is a member of n large underwriting group for a widely 
traded security, who placed an Isolated bid In the open market for a small quantity of 
the security. would not be suhject to crImInal sanctions. Whl1e his nctlons may have 
tecilollcaUy violated the rule, there was an absence of a substantial and unjustifiable risk 
that IDanlp11lntion would occur. 

" 15 U.S.C. 77a ct 8eq. 
• 15 U.S.C. 77c. 
, 1.5 U.S.C. 77j. 
"Hi U.S.C. 77h. 
"15 U.S.C. 77q (a). 
T 15 U.S.C. 77q(b). 
• 15 U.S.C. 77w. 



Section 1761. 752 

tion statement or an indication of the merits of the registration state
ment. Under section 24,9 a "willful" violation of a provision of the 
Act or the rule:; and regulations under it, is a five-year felony. In addi
tion the willful making of an untrue statement of a material fact in 
a registration statement filed under the Act or omission from the 
registration statement of a material fact required to be stated in it 01' 
necessary to make the statements in it not misleading is also punishable 
by up to five years in prison. 

The Trust Indenture Act of 1!)3!) 10 safeguards the purchasers or 
debt securities by reguiring the registration and quaEficatioll of trust 
indentures for publIc offerings of debt securities in the aggre~ate 
amolmt of one million dollars or more. Under section 306(a),11 It is 
unlawful to use the mails or a means of transportation or communica
tion in interstate commerce to sell a security not registered under the 
Securities Act of 1933 and to which the subsection a)?plies, unless the 
security is issued under an indenture and an applicatIOn for qualifica
tion is effective as to the indenture. Under section 306(b),12 it is un
lawful to use the mails to transmit a prospectus relating to such a 
security unless the prospectus contains the information prescribed ill 
rules and regulations of the Commission to be disclos~d ·as to an 
analysis of specified provisions of the indenture, or to sell or deliver 
securities after sale unless the required information is attached or pre
cedes the delivery or sale. SectIOn 306(c) 13 prohibits the offer for 
sale of unregistered securities for "which no registration statement has 
been filed unless there is an indenture and an application for qualifica
tion has been filed as to the indenture, or where the applicaHon is the 
subject of a refusal order or a stop order or, prior to qualification. 
public proceedings, or examination bv the Commission under section. 
307(c).14 Section 324 of the Act 15 prohibits It person offering, selling. 
or issuing a security from falsely rcpl'esenting that action or failure 
to act of the Commission indicates the approval of tlIe Commission to 
a trustee, indenture, or security. or falsely representing that action or 
inaction of the Commission with regard to a statement or report filed 
with '.)r e.xamined by the. Commission indicntes the truth and accuracy 
of the statement or report. Under section 325/6 jt is a five-year felony 
"willfully" to violate a provision of the Act, or a rule, regulation, or 
order issued thereunder, or "wi11:ful1y" to make an untrue statement 
in an application, report, or document'filed or required to be filed under 
the Act, or omit a material fact required to be stated or necessary to 
make the statements not misleading, 

'rhe Securities Exchange Act of 1934 11 expands the coverage of 
the Federal securities laws to regulate trading on national securities 
exchanges and over-the-counter markets.IS Section '7 prohibits exten
sion of credit for purchase of stock in violation of the rules and regula
tions of the Board of Governors of the Federal Reserve System 10 

• 15 U.S.C. 77x, 
10 Hi U.S.C. 7'7nnn. et 8eq. 
u 15 U.S.C. 77fff(a). 
12 15 U.S.C. 77ftf(b). 
to Hi U.S.C. 77fff{e). 
U Hi U.S.C. 77ggg(C). 
15 11> U.S.C. 77xxx. 
14 Hi U.S.C. 77yyy. 
1'15 U.S.C. 7Sa, et Beq. 
t~ 15 U.S.C. 7Sb. 
19 15 U.S.C. 78g (el nnd (d). 
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and the receipt of such a loan if the loan is prohibited.20 Section 9 (a) 
describes certain unlawful practices used to manipulate stock prices 
by creating a false impression of the state of the market in a security. 
Section 10(0.) 21 prohibits short sales or employment of stop-loss 
orders with respect to a security registered on a national securities 
exchange in contravention of the rules and regulations of the Securi
ties and Exchange Oommission. Section 10 (b) 22 prohibits stock manip
ulation in connection with the purchase or sale of such securities in 
contmvention of Oommission rules and regulations. Rule 10b-5 of the 
rules and regulations issued under the Securities Exchange Act of 
1934 23 prohibits the use of the mails or interstate commerce or a 
facility of a national security exchange to defraud, to make an untrue 
or misleading statement, or to engage III a deceitful or fraudulent prac
tice in connection with the purchase or sale of a security. Under section 
14(a),2~ it is unlawful to solicit proxies in contravention of the rules 
and regulations issued by the Commission. Rule 140.-9 25 prohibits 
false or misleading statements in solicitations for proxies and false 
representation of !1J?proval by the Oommission of a proxy statement or 
other material relatmg to proxy solicitation. 

Section 14 ( c) of the Act 26 requires that if the management of the 
issuer of securities has not solicited proxies from the holders of those 
securities, it must submit to those holders prior to any annual or other 
meeting of the stockholders the same material which the management 
would have been required to submit in conjunction with a solicitation 
of proxies. Rule 14c-6 21 prohibits false or misleading statements in the 
information statements sent to stockholders and false representation 
of approval of an information statement by the Oommission. Section 
16 (a) of the Act 28 requires the beneficial owner of more than ten per
cent of a registered security, and the directors ·and officers of the issuers 
of such securities, to file periodic reports of the amount of aU equity 
securities of the issuer he owns. Section 16 (c) 29 prohibits certain 
short sales of securities by beneficial owners of morc t11an ten percent 
of a security and by the officers and directors or the issuers of equity 
securities. Section 32 (a) 80 provides that "willful" violation of a pro
vision of the Act or a rule or regulation thereunder is a five-year 
felony, except that a violation by an exchange is subject to a penalty of 
$500,000 rather than the penalty of $10,000 applicable to others. A 
willful and knowing false or misleading material statement in an 
application, report, or document required to be filed under the Act or a 
rule or regulation thereunder or in an undertaking contained in a 
registration statement filed under scction 15 (d) 31 is also a five-year 
felony, with a vjolation by an exchange subject to a penalty of 
$500,000. 

.015 U.S.C. 78g (f}. 
n 15 U.S.C. 783 (a • 
'" '15 U.S.C. 783(b • 
"17 C.F.R. A 240.10b-5. 
"15 U.S.C. 78m(a) • 
• 517 C.F.R. ~ 240.149-9. 
'°15 U.S.C. 78n(c). 

=r 17 C.F.R. A 240c-6. 
18 15 U.S.C. 78p(a). 
'·15 U.S.C. 78~(c). 
'" 15 U.S.C. 78tr(a). 

.. 

1115 U.S.C. 780(d), which reQuires the flUng of a registration statement by any Issuer 
having total assets of $1,000,000 or more, 01' n t least five hundred shareholders of any 
class of its stock. 
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The Publlc Utility Holding Oompany Act of 1935 82 regulates gas 
and electric utility holding companies and the financing of such com
panies. Section 12(h) 83 prohibits political contributions by registered 
holding companies. Section 17 (a) 34 requires that officers and dIrectors 
of registered holding companies file periodic statements of their hold
ings of stock in the registered holding company and subsidiaries there
of. Under section 29~85 a "willful" violation 01 the Act or a rule, regula
tion, or order thereunder, or the "willful" making of a m!tterially false 
or misleading statement in an application, report, document, ac
count, or record filed or kept or required to be filed or kept under the 
Act or a rule, regulation, or order thereunder, is a five-year felony, 
except that the fine for a violation of section 79d (a) or (b) by a hold
ing company which is not an individual is $200,000 rather than $10,000. 

The Investment Oompany Act of 1940 36 regulates companies engaged 
in the business of investing, reinvestin~, and trading in the securities 
of other companies. Section 7 (a) pr.ohibIts transactions by unregistered 
investment companies in securities issued by the investment company 
or by -another person. Section 7 (b) prohibits transactions by deposltors, 
trustees, and underwriters of unregistered investment companies in a 
security of the companyP Section 7 (c) 38 prohibits the promoter of a 
proposed investment company from using the mails or interstate com
merce to o.ffer for sale, sell, Dr deli vel' after sale, in connection with a 
public offering, a preorganization certificate of subscription for a pro
posed investment company. Section 7 ( d) 30 bars the use of the mails or 
interstate commerce by foreign investment companies or a depositor, 
t.rustee, or underwriter of such a company, for sales of securities in the 
company unless the Oommission issues an order permitting registra
tion of the company after finding that the provisions of the Act can be 
legally and practically enforced against the company. Section 17 (a) 40 

prohibits certain transactions such as stock purchases and loans be
tween persons affiliated 41 with a registered company and the company 
or a company controlled by the registered company. 

Section 17(d)"2 prohibits an affiliated person with a registered com
pany or an underwriter of such company :from acting as principal to 
effect a joint or joint and several transaction with the reglstered com
pany or a company controlled by it. Section 17 (e) 43 prohibits receipt of 
compensation, other than salary or wages, for the sale or purchase of 
property by an affiliated person for a registered company, and prohibits 
such person, in acting as a broker, from receiving more than the speci
fied commissions in connection with the sale of securities to or by the 
registered company. Section 21 (4 p:rohibits loans by registered man-

""15 U.S.C. 79 et 8Cq. 
3315 U.S.C. 791(h). 
84 15 U.S.C. 79g(a). 
""15 U.S.C. 79-3. 
"" 15 U.S.C. 80a-1 at 8eq. 
117 15 U.S.C. 80a-7 (a) and (Ill. 
'"lan.R.C.80a-7(cl. 
CD 15 U.S.C. 80a-7(d) . 
• 015 U.S.C. 80a-17(a). 
41 The term "affiliated person" Is defined In Hi U.S.C. 80a-2 (a) (3) In terms of thp 

amount of voting security held by a person In another person or vice versa, or the degrep 
of common control of the two persons; It also Includes an oIDcer. director, partner. 
copartner, or employee of the othpr person. or n membl'r of nn advIsory board of nn 
Investment advIser, or a deposItor of an unIncorporated Investment company wIth no 
hoard of directors. 

42 15 U.S.C. 80a-17(d) . 
.. 1a U.S.C. 80a-17 (el . 
.. 15 U.S.C. 80a-21. 
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agement companies if they are in violation of the investment policies 
of the company or if the recipient of the loan is the controller or under· 
common control with the registered company. Section 30(f)45 makes 
applicable (1) to the beneficIal owners of more than ten percent of a 
class of outstanding securities issued by a registered closed-end com
pany, and (2) to the officers, directors, members of advisory boards, 
investment advisors, and affiliated persons of an investment advisor of 
such a company, the provisions of section 16 of the Securities Exchange 
Act of 1934.46 Section 34(b) 47 makes it unlawful for a person to make 
an untrue statement of a material fact, or to omit a material fact, in a 
registration statement, application, report, account, record, or other 
document filed or transmltted pursuant to the Act. Under section 49,48 
"willful" violation of the Act or a rule, regulation, or order thereunder 
is a five-year felony. "vYillfully" making a material false ;:ltatement 
or omitting a material fact in a document filed or required to be kept 
under the Act is also a five-year felony. 

The Investment Advisers Act of 1940 40 is designed primarily to 
protect aga3nst conflicts of interest by investment advisers by a regula
tory scheme similar to the Securities Exchange Act of 1934 scheme 
for registration of brokers. Sections 206 (1) and (2)50 prohibit fraud 
by investment advisers. Section 206(3)51 prohibits sales by investment 
advisers involving apparent conflict of interest without disclosure to 
the client whose account is involved and without obtaining the consent 
of the client. Under section 217,52 a "willful" violation of the Act or a 
rule, regulation, or order und€r the Act, is a five-year felony. 
~. The Offense 

Subsection (a) (1) lists the following offenses: 
(A) Registration Offenses: 

(i) The sale of unregistered securities in violution of section 5 
of the Securities Act of 1933; 53 and 

(ii) The sale of unregistered debt securities without qualified 
trust indentures in violation of section 306 of the Trust Indenture 
Act of 1939 j 54 

(B) Fraud: 
(i) Fraud in the offer and sale of 3ecurities in violation of 

section 17 of the Securities Act 0:( 1933; 55 and 
(ii) Fraud in the purchase and sale of securities in violation of 

Rule 10b-5 of the rules and regulations under the Securities Ex
change Act of 1934 j 5G 

(C) False Representation of Commission Approval: 
(i) Of a registration statement 'because of the filing of aregis

tration statement or the nonexistence of a stop order under the 
Securities Act of 1933; 57 and 

'" 15 U.S.C. 80a-29 (t) • 
• 0 15 U.S.C. 7Bp. 
"15 U.S.C. 80a-17(e). 
(8 15 U.S.C. BOa-48. 
"15 U.S.C. 80b-1 et seq. 
'015 U.S.C. 80b-6 (1) and (2). 
"'15 U.S.C. 80b-6 (3) . 
.. Hi U.S.C. 801>-17 • 
.. 11'; lUtC. 77e . 
•• 1/) n.s.c. 77ftt. 
OIl 1/) noS.c. 77q. 
"17 C.F.R. § 240.10b-5. 
51 15 U.S.C. 77w. 
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(ii) Of a trustee, indenture, or security under the Trust Inden
ture Act of 1939 ; 58 and 

(D) Manipulation of the price of securities on a national securities 
exchange. 59 . 

The term "violates" is defined in section 111 to mean in fact to en
gage in conduct which is proscribed, prohibitec~ declared unlawful, or 
made subject to a penalty. Under section 303 ~ d) (1) (A), no mental 
state need be proved as to the fact that particular conduct violates a 
statute, or a regulation, rule or order issued pursuant thereto. Hence, 
the use of the tenn "violates" effectively incorporates all the elements 
of the offenses (including culpability elements) contained in title 15. 
Those olfenses now use the terms "willfully" or "willfully and know
ingly.'~' These have given rise to conflicting interpretations,60 although 
in nearly all cases the courts have not construed the terms to reqmre 
proof of an evil motive or bad purpose or to require proof that the 
defendant knew that he was violating the law. 61 

.As previously indicated, the term "willfully" has been eliminated 
from the definition of the offenses in the conforming amendments and 
has been replaced by "knowingly." The Committee believes that this 
closely approximates the interpretation placed by most courts on "will
fully" and is an appropriate culpability level for offenses in this highly 
regulated field. The Committee intends that "lmowingly" receive the 
same construction under all the securities offenses in which the term 
is used, thereby effecting a beneficial clarification and unification of 
the applicable culpability standard. 

Subsection (a) (2) contains the false statement provisions for the 
securities laws. It harmonizes existing law by using the same descrip
tion of the statements prohibited in each of the securities laws, rather 
than different language for each statute. The change is primarily 
stylistic rather than of substance since, although the language in 
existing statutes differs, the courts have tended to construe the statutes 
as containing essentially the snme tern1s.62 

Under this subsection, it is an offense to make a false statement of a 
material fact or to omit to state a material fact required to be stated 
or necessary to make a statement not misleading in n registration state
ment, offering circular, report, applicntioll, or other document filed or 
required to be filed, or kept or required to be kept, under enumerated 
securities laws. This provision is worded similarly to section 49 of the 
Investment Companies Act of In40.03 Although the language is like 
that in proposed section 1343 (l\faking a False Statement), it has been 
formulated with the intention of carrying forward the existing spe-

158 15 U.S.C. 77=. 
'9,15 U.S.C. 781(a) (1) through (In. 
60 E,g., United States v. Dixon, 536 F. 2d 1388, 1395-1398 (2d Clr, 1976): United 

Sta,tes Y. Tarvested, 418 F, 2d 1043. 1047 (8th Cir, 1969). cert. denied. 397 U.S, 935 
(1970). and cnses cited ,therein; UnUed I'!tates v, Custer Channel Wing Corp" 376 
F. '2d 675. 680 (4th Cir.). cert. denle!l. 389 U.S, 850 (1967); Unitccl States v, Peltz, 
433 F. 2d 48, 54-55 (2d Clr. 1970), cert. denied. 401 U.S. 955 (1971): United States v. 
Sohwartz, 464 F. 2d 499, 508-510 (2d Clr. 1972), cert. denied, 409 U.S. 1009 (1973): 
United States v. Simon, 425 F. 2d 796, 808-810 (2d Clr. 1969). cert. denied, 397 U,S. 1006 
(1970). 

'" The confusion has bllen eo'mpounded by provisions in some of the sccurltles' laws per
mitting lack of knowledge of the exll1tence of a statute to be a defense. see 15 U,S,C. 79z-3 : 
15 U,S,C. 80a-48. or to preclude a sentence of imprisonment. see 15 U.S.C. 78tr(Il). TheBe 
latter provisions have been deleted in the conforming amendments; heuceforth secutltlcR 
offenses. like all others. will be subject to tile prevailing defense. carried forward In 
8cctlon 501, as to mistake of fact or law. under which such a mistake wlll eXCUlpate a 
defendant only If it negates a mental state required for proof of the offense . 

.. See S,E,a. v. Capital Gains Re8~arcl, Bureau, Inc., 875 U.S. 180 (1963), 
""15 U.S.C. 80n-48. 
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cialized case law on falso or misleading statoments in the securities 
area, which places a high degree of responsibility on persons dealing 
in securities to assure the accuracy of materials used in selling those 
securities.04 

The conduct in this offense is making a statement or omitting to 
state a fact. Since no culpability level is specifically prescribed, 
the a1?plicable state of mind that must be proved is at least "know
ing," I.e., that the defendant was aware of the nature of his actions.6D 

The elements that the statement was false and concerned a "mate
rial" fact, or that the omission was of a "material" fact required to 
be related or necessary to make a statement not misleading, are exist
ing circumstances. As no culpability standard is specifically desig
nated, the applicable state of mind to be shown is,at a minimum, 
"reckless," i.e., that the defendant was conscious of but disregarded 
the risk that the circumstances existed.o6 

Under subsection (b), the provisions of section 1345 that apply 
to section 1343 (Making a False Statement) apply under this section. 
Section 1345 contains definitions, a.pplicable, inte1' alia, to section 
1343, of the terms "statement" and "material." It also contains a de
fense of retraction. Those definitions and that defense are discussed in 
connection with the offenses in subchapter E of chapter 13, and that 
discussion should be consulted here, 

The element that the statement 01' omission was in a registration 
statement, offering circular, etc" is also an existing circumstance as 
to which the reqUIsite mental state is at least "reckless." 

The element that the registration statement or other document 
was filed or required to be filed, or kept or required to be kept, under 
enumerated statutes is also an existing circumstance. However, under 
the provisions of sectio~l 303(c1) (1) (A), no mental state need be 
shown as to this element. 

Subsection (a) (3) lists the offenses under the Securities Exchange 
Act of 1934, the Public Utility Holding Company Act of 1935, the 
Investment Company Act of 1940, and the Investment Advisers Act 
of 1940 which are treated as felonies. These include the following 
offenses: 

(A) Offenses related to regulation of stock exchanges, brokers, and 
investment companies: 

(i) Violations relating.to margin and credit financing, under 
section '7 (c), (d), and (f) of the Securities Act of 1934; 61 

(ii) Violations of regulations relating to short sfLles and the 
use of stop-loss orders on national· securities exchanges under 
section 10 (a) of the Securities Exchange Act of 1934; 68 

(iii) Violation of prohibitions of certain short sales of se
curities by the beneficial owner of more than ten percent of a 
security, or by an officer or director of the issuer ofa security 
under section IG(c) of the SecUl'ities Exchange Act of 1934; 69 

(iv) Violations of prohibitions against certain stock transac
tions by unregistered investment compUllies, or a depositor. 

0' See, e.g., UlIite(l Stfltes v. Simon, 8U/lra note 60. 
M See sections 30lHh) (1) ancl 1l02(h) (ll. 
61 See sections 303(b) (2) and 302(c) (1). The issue of materiality, however, requires no 

proof of a mental. state since it is, under subseclion (b) incorporating section 1345 (b) (2), 
a question of law, See section 303 (d) (3) . 

.., 15 U.S.C. 78g (e), (d), and (f), 
8815 U.S.C, 78j(n). 
'" 15 U.S.C, 78)) (e). 

92-919 0 - 77 - pt. 1 - 49 
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trustee, or underwriter of such a company under section 7 of the 
Investment Oompany Act of 1940; 70 

(v) Oonflicts of mterest in the acquisition 01' disposition of 
property or securities by a registered investment company in 
violation of section 17 (a), (d), or (e) of the Investment Oom
pany Act of 1940; 71 

(vi) Violations of restrictions on loans by registered in,vest
ment companies to controlling shareholders or m violation of 
company policy under section 21 of the Investment Oompany 
Act of 1940 ; 72 

(B) Fraud and false statements: 
(i) Fraud in the solicitation of proxies in violation of Rule 

14a-9 73 promulgated under the Securities Exchange Act of 
1934; 

(ii) False information statements to shareholders in viola
tion of Rule 16c-6 74 promulgated under the Securities Exchange 
Actof1934; . 

(iii) Fraudulent tender offers for securities in violation of sec-
tion 14 ( e) of the Securities Exchange Act of 1934; 75 . 

(iv) Fraud by investmer.t advisers in violation of section 206 
(I), (2), or (3) of the Investment Advisers Act of 1940;.76 and 

(0) Political contributions by public utility holding companies and 
their directors in violation of section 12 (h) of the Public Utility 
Holding Oompany Act of 1935.71 

The discussion and analysis under subsection ( a) (1) is equally 
:tpplicable to this subsection and shon1cl be referr.ed to here. 

Subsection (a) (4) makes it ·an offense to fail to file reports or 
documents required to be filed with the Securities and Exchange 
Oommission by officers, directors, and major shareholders of (1) 
corporations registered under the Securities Exchange Act of 1934-,18 
(2) public utility holding companies registered under the Public 
Utility Holding Oompany Act of 1935,tD or (3) closed end investment 
companies registered under the Investment Oompany Act of 1940.80 

The conduct in this offense is failing to file a report or document. 
As no culpability level is specifically set forth, the applicable state 
of mind that must be proved is at least "knowing," i.e .. thnt the of
fender was aware of the nature of his actions.81 

The fact that the report or document was required to be filed under 
one of th~ enumerated statutes is an clement requiring no proof of any 
state of mmd.82 

It should be noted that the brief descriptions of the statutes cited in 
subsections (a) (1) through (a) (4:), contained in parentheses, are not. 
to be construed as limiting the scope of application of those enact
ments.83 

TO 1/; u.s.c. 801l-7. 
11 15 U.S.C. 809.-17 (n), (d). or (e). 
,. 111 U.S.C. 801l-21. 
"17 C.F.R. § 240.14a-ll. 
"17 C.F.R. § 240.14c-6. 
'" III n.s.c. 78n (e). 
TOl!l U.S.C. ROb-60), (2). or (In. 
TT 1I'i n.R.C. 71l-Hh \. 
'·flectlon 1Mn) of the flecnrltlpR llJxcllnn~p Act of 111M. 118 nmendpd (1IlU.R.C. 7Rp(a». 
TO Section 17(0) of the Public Utility Holding Company Act of 11l1l5 (Hi U.S.C. 7Ilq(a». 
so Section 30(f) of the Investment Compnny Act of 1940, as amended (Ill U.S.C. 80n-

29(f\ ). 
B1 See sectionR 303(b)(1l and 802(b) (1) • 
.. See section 803(d) (1) (A) • 
.. See sectIon 112 (b). 

---.----------------.--------------------------------------------~ 
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Except for those specific areas where changes in existing law have 
been noted, the offenses in this section are designed to bring forward 
the body of case law under current statutes which for the most part 
has been highly protective of the interests of the investing public.84 

4. Jurisdiction 
This section contains no subsection setting forth the extent to which 

Federal jurisdiction attaches to an offense herein. Federal jurisdiction 
is therefore governed by the provisions of section 201 (b) (2), which 
adopt the scope of the underlying statutes to which cross-reference is 
made. It should be noted that the existing confusion in the securities 
area on the question whether the offender has to know that interstate 
commerce or the mails were used in the perpetration of the offense 85 
will be obviated by the provision of section 303(d) (2) that "proof of 
state of mind is not required with respect to any matter that is solely 
a basis for federal jurisdiction." 
5. Grading 

The offenses described in this section 'are graded as Class D felonies 
(up to six years in prison). This is consistent with current law. All 
reckless violations of the securities laws, whether of a provision cov
ered as a felony under section 1761 if violated knowing-ly, or not other
wise covered as an offense, are graded as Class A mIsdemeanors (up 
to one year in prison) under the penalty provisions of the securities 
laws 'as codified in title 15 and amended by this bill.86 

The grading 'scheme adopted by S. 1437, as reported, :has the ad
vantage of providing more careful distinctions than current law by 
creating misdemeanor coverage for lesser included offenses of those 
in this section and for less serious securities offenses. 

With two exceptions, the fines for offenses under this section will 
be as high or higher than they are under existing law. The statutes 
now provide $10,000 maximum fines for offenders convicted under the 
securities laws, except that 'an exchange convicted under section 32 of 
the Securities Exchange Act of 1934, as amended,87 is subject to a 
$500,000 maximum fine, while a holding company not an individual 
which is convicted under section 29 of the Public Utility Holding 
Company Act of 1935 88 is subject to a $200,000 maximum fine. 

Under section 2201 of the subject bill, an individual convicted of 
a felony ordinarily would be subject to a maximum fine of $100,000 
and an organization convicted of a felony, to a maximum fine of 
$500,000. In addition, under subsection (c), a fine of up to twice the 

... E.g., S,B. G. v. Gapltal Gains Research Bureau, Inc., lI"pra note 62: United States v. 
Simon, supra note 60; U<nUed States v. Peltz, supra note 60: United State8 v. Schwartz, 
,upra note 60: Travis v. United Statu, 247 F.2d 130 (10th Clr. 19(7) : United Statlls v. 
Wolfson. 405 F.2d 779 (2d Clr. 1968), cert. denied. 394 U.S. 946 (1969) : United States v. 
Buokner, 108 F.2d 921 (2d Clr.), cert. dpnle<!: 309 U.S. 669 (l940) 1. Seeman v. Umted 
States, 90 F.2d 88 (5th Clr. 1937) : United l:Itatu v. Abral7lll, 357 .If.2d 539 (2d Clr.), 
cert. denied, 384 U,S. 1001 (1966): United States v. Manning, 5(1) F.2d 1230 (9th Clr. 
1974), 

s:; Compare Price \'. UlIited, Stu.tes. 200 F,2d 652, 655 (5th Clr. 19'53) with United, States 
\'. Itttawal/. 211 F. 'Supp. 683, 684 (W.n. Ln. 19'02). ' 

.. See, ns nmended by Title II of this hill. section 24 of the Secur1ties Act of 1933 (15 
U.S.C. 77x): section 325 of the Trust Indenture Act of 1939, as added by the Act of 
August 3, 1939 (15 U.S.C. 77yyy) : section 32 of the Securities Exchange Act of 1934. ns 
amended (11, U.S.C. 78ft) : section 29 of the Public Utility Holding COmpF,ny Act of 1935 
(15 U.S.C. 79z-3) : section 49 of the Investment Company Act of 1940 (15 'G:S.C. 80a-48) : 
section 217 of the Investment Advisers Act of 1940, as amended (15 U.S.C. 806-17). 

8'15 n.S.C. 78ff. 
8815 U.S:C. 79z-3. 
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pecuniary gain of the offender or twice the loss to the victim could 
be assessed. 
If an individual is convicted of a misdemeanor under the Act (there 

are no misdemeanor provisions now), he is subject to a maXImum 
fine of $10,000, and an organization is subject to a maximum fine of 
$100,000, unless application of section 2201 (c) would result in a hig~!er 
fu'1.e. Again, these fines are equal to or higher than the existing fin'e8 
for felonies, except in the case of misdemeanors by exchanges und'ar 
tne Securities Exchange Act of 1934 and by holding companies not 
individuals under the Public Utility Holding Company Act of 1935 

The Committee believes that these increased fine levels will be espe
cially important in the securities area, where the criminal laws play 
such a substantial role. This is especially true of the deterrent effect 
of section 2201 ( c), with its fines based on financial gain or loss. 

SECTION 1702. l\IONETARY OFFENSES 

1. In General and Pre8ent Federal Law 
This section carries forward the basic reporting and recordkeepin_g 

offenses contained in 12 U.S.C. 1730d, 1829b, 1951-1959, and 31 U.S.C. 
1051-1143, enacted together in 1970. The above provisions are designed 
to obtain financial information. and to insure the keeping of records 
having a "high degree of usefulness in criminal, tax, or regulatory 

investigations or proceedings." 3il 

The statutes were enacted following extensive hearings concerning 
the unavailability of foreign and domestic bank records of customers 
thOught to be engaged in activities entailing criminal or civil liability. 
Under the Act, the Secretary of the Treasury is authorized to prescribe 
by regulation certain record-keeping- and reporting requirements for 
banks and other ·financial institutions in this country. Criminal 
penalties attach only upon violation of regu1ations promulgated by the 
Secretary.90 

The title 12 statutes contain the geneml recordkeeping requirements 
for banks and other financial instit.utions. 12 U.S.C. 1829b applies only 
to Federally insured banks and requires that snch banks record the 
identities of persons having accounts with them and of persons having 
signature authority over such accounts. It also mandates, to the extent 
that the Secretary determines by regulation that such records would 
have a "high degree of usefulness," the creation and maintenance of 
microfilm or other reproduction of each cl1eck, draft, or other instru
ment received by it fordeposit or collectio:p., along with an identifica
tion of the party for whose account it is to be deposited or collected. 
The above sectIOn also authorizes the Secretary to require insured 
banks to maintain a record of the identity of all individuals who en
g-age in transactions that are reportable by the bank under Title II of 
the Act. 

12 U.S.C. J.730d amends the National Housing Act to autl10rize the 
Secretary to apply similar recordkeeping requirements to institutions 
insured thereunder. 12 U.S.C.1953 empowers tht3 Secretary to issue 
l'egnlations applying similar recordkeeping requirements to uninsured 
banks and institutions or any person engaging in the business of (1) 

"" 31 U.SIC.1051; 12 u.:S.C. 1829(nl (2) ; 1951(b). 
00 See OalifortiiaBankerB ABB'n v. Shultz, 416 U.S. 21, 25-27 (1974). 
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issuing or redeeming checks, money orders, travelers' checks, or like 
instruments, except as an incident to the conduct of its own nonfinan
cial business, (2) transferring funds or credits domestically or inter
nationally, (3) operating a currency exchange or otherwise dealing in 
foreign currencies or credits, (4) operating a credit card system, or (5) 
performing such similar, related, 01' substitute functions for any of 
the foregomg or for banking as may be specified by the Secretary in 
regulations. . 

12 U.S.C. 1952 authorizes the Secretary to require reports with re
spect to the ownership, control, ahd management of uninsured banks 
and institutions if he determines by regulation that such reports have· 
a "high degree of usefulness" in criminal, tax, or regulatory investi
gations 01' proceedings. 

The regulations promulgated by the Secretary require the copying of 
checks only in excess of $100 that are drawn by the bank or issued by 
it and exempt certain checks such as dividends and payroll checks. The 
regulations also require banks to maintain records of the identity of 
ouch person maintaining a financial interest in each deposit or share 
account opened after June 30, 1972, and to microfilm various other 
Iinuncial documents. All financial institutions are required to main
tain a copy of each extension of credit in excess of $5,000 unless secured 
by real property, and to microfilm euch request or instruction given or 
received regarding the trunsfer of funds or credit in amounts exceed
ing $10,000 to a person, ;account, or place outside the United States.91 

12 U.S.C. 1956 punishes by up to one year in prison whoever "will
fully violutes" any re,gulationpromulgated under 12 U.S.C. 1951-1959. 
Tn uddition, 12 U.S.C. 1957 imposes a maximum five-year prison sen
tence on whoever "willfully violates any regulation under this chap
ter (i.e., sections 1951-1959), section 1829b of this title, or section 
1730d of this title, where the violation is committed in furtherunce 
of the commission of any violation of Federal law punishable 'by im
prisonment'for more than one year." 

The title 31 statutes 'contain foreign and domestic financial report
ing requirements. 31 U.S.C. 1101 requires anyone connected WIth a 
transaction involving the transportatIOn of monetary instruments in 
excess of $5,000 into or out of the United States to submit reports. 
The report, as provided by the Secretary's regulation, must include 
information as tp the amount and form of the instrument, the date of 
receipt and the person from whom it was received. The report must 
also indicate the legal capacity in which the person filing the report is 
acting with respect to the monetary instruments transported and the 
origin, destination, and route of the transportation. 

The subject enactments also provide, for certain reports of domes
tic transactions where such reports have-a high degree of usefulness in 
criminal, tax, or regulatory investigations or proceedings. 31 U.S.C. 
1081 and 1082 empower the Secretary to require reports of currency 
transactions involving the payment, receipt, or transfer of United 
States cnrrency or such other monetary instruments as the Secretary 
may specify, and to require them from either the domestic financial 
institution involved, the parties to the transaction, or both. In the 
implementing regulations, the Secretary has required only the finan
cial institutions to make reports, limited to oach deposit, withdrawal, 

91 See ld. at 32-34. 
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exchange of currency, or other payment or tr,!lllsfel' that involves a 
transaction in currency of more than $10,000. Certain exemptions for 
intrabank transactions and such other exceptions as the Secretary may 
make are afforded.D2 

31 U.S.C. 1058 punishes by up to one year in prison whoever "will
fully violates" any provision or regulation under this chapter (i.e., 
sections 1051-1143). In addition, 31 U.S.C. 105:~ imposes a maximum 
five-year prison sentence on whoever "willfully violates any provision 
of this chapter where the violation is (1) committed in furtherance 
of the commission of any other violation of Fe(lerallaw, or (2) com
mitted as part of a pattern of illegal activity jnvolving transactions 
exceeding $100,000 in any twelve-month period," A maximum fine of 
$500,000 is also provided. 
g. Tlle Offense 

Subsection (a) provides that a person is guilty of an offense if he 
fails to file a report, or to make or maintain a record, as required under 
a provision of one of the above-mentioned statutes (i.e., 12 U.S.C. 
1730d, 1829b, 1951 et seq., and 31 U.S.C.1051 et seq.). 

This provision brings forward basicaHy unchanged 93 the offenses 
in current law. The conduct is failing to file a report or to make or 
maintain a record. Since no culpability standard is specifically desig
nated, the applicable state of mind that must be proved is at least 
"knowing," I.e., that the defendant was aware of the nature of his 
actions.94 The element that the conduct is required under one of the 
enumerated enactments is an existing circumstance. However, by the 
operation of section 303(d) (1) (A), no state of mind need be estab
lished as to this element. The description in parenthesis of the un
derlying statute is not to be construed as limiting this scope or 
application.95 

3. Jurisdiction 
This section contains no subsection setting forth the extent to which 

Federal jurisdiction exists over an offense herein. Accordingly, Federal 
jurisdiction is governed by the provisions of section 201 (b) (2), which 
incorporate the scope of the underlying statutes to which cross refer
ence is made. 
4. Grading . 

An offense under this section is graded as a Class D felony (up to 
six years in prison) if the offense is committed in furtherance of 
any other violation of Federal law or as part of a pattern of illegal 
activity involving transactions exceeding $100,000 in any twelve
month period. In any other case, the offense is a Class A misdemeanor 
(up to one year in prIson). 

With respect to the standards determining the felony status of the 
offense, this unifies the penalty along the lines of 31 U.S.C. 1059. Thus, 
the limitation in 12 U.S.C. 1957 that the violation of Federal law 
furthered must be one punishable by more than one year in jail has been 
dropped, and the alternative added that the offense is part of n 
pattern of illegal activity. 

\l!l See id. at 37-40. 
03 Except as to culpability where the vague term "willfully" has been replaced by a re

quirement that the conduct be "knowing," 
... See sections 303(b) (1) and 302(b) (1). 
oS See section 112 (b). 
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The grading subsection also provides that, notwithstanding section 
2201 (b) (1), the authorized fine is $500,000 if the offense is a Class D 
felony and $100,000 if it is a Class A misdemeanor. This brings for
ward the provision for a maximum fine of .$500,000 in 31 U.S.C. 
1059 while providing a similarly higher than ordinary maximum 
fine for the misdemeanor offense. The provisions of section 2201 ( c) 
could also be applied in appropriate cases to result in a higher fine. 

SECTION 1763. COMMODlTmS EXOHANGE OFFENSES 

1. In Generdl aM Preaen't F eilerdl L(JIIJ) 
This section incorporates into the proposed Criminal Code the 

felony provisions of 'I U.S.C.13(b), (d), and (e), and 12 U.S.C. 617. 
No attempt has been made to modify the definition of the offenses. 
Rather, the section is drafted in terms of whoever "violates" the fore
going statutes. Thus, the elements of the offense as set forth in current 
law are left intact, but the penalty will henceforth be prescribed by 
this section, in keepjng with the general policy that all serious offenses 
be included within title 18. 

7 U.S.C. 13 (b) makes it an offense for any person ,to manipulate 
or attempt to manipulate the price of any commodity in interstate 
commerce, or for future delivery on or subject to the rules of any con
tract market, or to corner or attempt to corner any such commodity, 
or knowingly to deliver or cause to be delivered for transmission 
throu~h the mails or in interstate 'commerce false or misleading or 
knowm~l:y inaccurate reports concerning crop or market information 
or condItIons that affect the price of any commodity in interstate 
commerce.OB The penalty is up to five years' imprisonment. The terms 
"person," "commodity,'; future delivery," and "interstate commerce" 
are defined in 7 U.S.C. 2. 

7. U.S.C. 13 (d) and (e) were enacted in 1974 as section 401 of 
Public Law 93-463. Subsection (d) makes it a five-year felony for 
a commissioner of the Commodity Futures Trading Commission or 
any employee or agent thereof to participate, directly or indirectly 
in any trans fiction in commodity futures or any transaction of the 
character of an option, privilege, indemnity, bid, offer, put, call, 
advance guaranty, or decline guaranty, or for any such person to 
participate, directly or indirectly, in any investment transaction in an 
actual commodity. The subsection contains an exception for an invest
ment transaction in an actual commodity where the person buys an 
a.gricultural commodity or livestock for use in his own farming or 
ranching operation or sells an agricultural commodity which he has 
produced in connection with his own farming or ranching operation. 
There is also an exception for any transaction in which a person sells 
livestock that he has owned at least three months. 

Subsection (e) makes it an offense for a commissioner of the Com
modity Futures Trading Commission or any employee or agent thereof 
who, by virtue of his employment or position, acquires information 
which may affect or t:md to affect the price of any commodity futures' 
or commodity and which information has not been made public to 
impart such information with intent to assist another person, directly 

DO 7 U.s,C. 13 (a}-is essentially a theft statute applicable to futures commission merchants 
and is carried forward in the proposed Code by a jurisdictional provision in the theft 
otrense (section 1731(e) (19}). 
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or indirectly, to participate in any transaction in commodity futures, 
in an actual commodity, 01' in any transaction of the character of an 
option, privilege, indemnity, etc., as enumerated in subsection (d). 
Subsection (c) also makes it an offense for any person to acquire such 
information from any commissioner of the Commodity Futures Trad
ing Commission or any employee or agent thereof and to use such 
information in any transaction in commodity futures, in an actual 
commodity, or in any transaction of the character of an option, privi
lege, indemnity, etc. The maximum penalty prescribed for all the 
offenses in subsection (e) is five years in prison. 

12 U.S.C. 617 makes it an offense for any director, officer, agent, or 
employee of ·a corporation organized under 12 U.S.C. 611-631 (i.e., 
principally for the purpose of engaging in foreign banking or financial' 
operations) to use 01' conspire to use the credit, funds, or power of the 
corporation to fix or control the price of any commodities traded in by 
such corporation. The penalty is set at between one and five years in 
prison. No reported prosecutions under this statute evidently exist. 
fJ. The Offense 

Subsection (a) provides that a person is guilty of an offens'e if he 
violates: (1) section 9 (b) of the Commodity Exchange Act, as 
amended (7 U.S.C. 13 (b» (rela. tin~ to manipulation or the price of 
a commodity: in interstate commerce), or sectirn D ( d) or (e) of that 
Act (7 U.S.C. 13 (d) or (e» (relating to transactions in commodity 
futui'es by commissioners, employees, or agents of t.he Commodity 
Futures Trading Commission) ; or (2) the eleventh paragraph of sec
tion 25 (a) of the Act of Decembcr 23, 1913, as added by the Act of 
December 24, 191D (12 U.S.C. 617) (relating to the prohibition on the 
usc of corporate funds to manipUlate the price of a commodity by an 
agent of a corporation organized to do foreign banking). 

The word "violates" is defined in section 111 and means in fact to 
engage in conduct which is proscribed, prohibited, declared unlawful, 
or made subject to a penalty. Hence, the precise elements contained 
in 7 U.S.C. 13 (b), (d), and (e), and 12 U.S.C. 617 constitute the of
fenses described in this section. The saI\1e holds true for culpability, 

. since under section 303 (d) (1) (A), no mental state attaches to the fact 
that particular conduct violates a statute. The brief descriptions of 
the incorporated sections of titles 7 and 12 in parentheses are not to 
be construed as ljmiting the scope of application thereof.97 

3. Jurisdiction 
This section contains no· subsection setting forth the jurisdiction. 

Therefore, Federal jurisdiction 1S governed by the provisions of sec
tion 201 (b) (2), which incorporates the scope of the statutes "violat~d". 
4. Grading 

An offense under this section is graded as a Class E felony (up to 
three years in prison). This preserves the current felony status of the 
offenses. 

SECTION 1704. ANTITRUST OFFENSES 

1. In General and Present Federal Law 
This section incorporates into the Federal Criminal Code the felony 

provisions of 15 U.S.C. 1,2, and 3. No attempt has been made to alter 
01'See section 112(b). 

1--__________________________________________________ _ 
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the content of the offenses. Rather the technique used, as in the preced
ing section, was to draft the offenses in terms of whoever "violates" the 
underlying statutes, thereby preserving the elements of the offenses 
as fashioned by the Congress and by the courts through a wealth of 
judicial interpretation. os 

15 U.S.C. 1 makes every "contract, combination in the form of trust 
or otherwise, or conspiracy, in restraint of trade or commerce among 
the several States, or with foreign nations" illegal. 00 The fin~l sentence 
of section 1 provides that every person who shall make any contract or 
engage in any combination or conspiracy declared bv sections 1 to '7 
(15 U.S.C. 1-7) to be illegal 100 is guilty of a felony punishable by up 
to three years in prison and a maximum fine of $100,000, except that, 
in the case of a corporation, the maximum fine is $1,000,000.101 

15 U.S.C. 2 makes it un offense for any person to monopolize, attempt 
to monopolize, 01' combine 01' conspire' to monopolize any part of the 
trade or commerce among the several States, or with foreign nations. 
The penalty is identical to that in section 1. 

15 U.S.C. 3 declares every contract 01' combination in form of trust 
or otherwise, or conspiracy, in restraint of trade or commerce in any 
Territ.ory of the United Stutes or of the District of Columbia, or ,in 
restramt of trade 01' commerce between any such Territory and 
another, 01' between any such Territory and any State or the District 
of Columbia, or with foreign nations, or between the District of 
Columbia and any State or foreign nation, illega1. The penalty is the 
same as that prescribed in section 1. . 

fJ. The Ojfewe 
Subsection (a) provides that t1 person is guilty of an offense if he 

violates section 1, 2, or 3 of the Act of .July 2, 1890, as amended (15 
U.S.C. 1, 2, 3) (relating to agreements in restraint of trade ano 
monopolizing trade). , 

The term' violate" is defined in section 111 to mean in fact to engage 
in conduct that is proscribed, prohibited, declared unlawful, or made 
subject to a penalty. Hence. this section carries forward the precise 
elements (including culpability elements) contained in the sections 
referred to. Note that, under section 1004 (b) , the offenses set forth in 
chapter 10 (i.e., criminal attempt. criminal conspiracy, and criminal 
solicitation) are impplicable to un offense under this section. The 
purpose of this provision is to retain the present scope of the antitrust 
offenses, without the dramatic changes in this specialized area that 
would be created through application of the offenses in chapter 10. 
The Committee concurs in the observations in a published article/02 

that application of the chapter 10 offenses to this section would be 
inappropiate in that it would both destroy the valuable:body of case 
law as to attempt and conspiracy that has been developed over nearly 
a century in the antitrust field and would add to the current, delicately 
balanced statutory scheme in 15 U.S.C. 1, 2, and 3 a solicitation offense 

.. In the conforming amendments the finial sentences of 15 U.'S:C. 1, 2, and '3' are each 
amended so ns to make a cross-reference to section 1764. 

DO A complex exception, InV'Olving a proviso and a proviso to the proviso. exists with 
respect to contracts or agreements prescribing minimum priceR for the resule of 
commodities. 

100 Only sections 1 through 3 define ncts that .nre illegal. 
101 See P.L. 93-528. December 21, 1974. whlrh Incrensed the offenses in 15 U.S.C. 1, 2. 

and 3 to their current levels. Formerly, the offenses were misdemeanors carrying a maxi
mum one-year prlsnn spnten~e nnd a flne of $50.000. 

102 Reform of the Fecleral Oriminal Lalv: A Major Ohallue in Orimillal Antitrust Liability, 
Mark Crane, Antitrust Bulletin 493, 499-506 (1974). 
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that is not justified on grounds of public policy. Accordingly, the Oom
mittee has made an exception to the general policy of uniform appli
cation of the chapter 10 provisions so as to preserve the precise con
tours of the present antitrust crimes. 
3. Jurisdiction 

This section contains no subsection setting forth the extent of juris
diction. Therefore, Federal jurisdiction is governed bY'the provIsions 
of seeton 201(b) (2), which incorporates the scope of jurisdiction of 
the statutes "violated".103 
4. Grading 

An offense under this section is graded as a Olass E felony (up to 
-three years in prison). In addition, the authorized maximum fine for 
tt corporation is s}?ecifically stated to be $1,000,000, notwithstanding 
section 2201 (b) (2). This essentially preserves the rresent penalty 
levels applicable to 15 U.S.O. 1, 2, and 3, as enacted by Public Law 
93-528.104 The provisions of section 2201 ( c ), permitting fines of twice 
tho loss to the victims or twico tho gain to tho defendant, could also be 
applied to the offens~. 

103 United States Y. A.lmninullt 00. of A.merica, 148 F.2d 416, 443-4ii5 (2d -C1r. 1945), 
holding that extraterritorial jurisdiction exists oyel' these offenses. 

101 A slight variation is caused by ble fact that the maximum fine for an organization 
nnder section 2201 (b) (2) is $500,000. This figure, rather tllan the $100,000 provided for 
In current law, would apply tn the case of all organization other than a corporation found 
guilty under this section. 

I...-_____________________________ ~--... ---
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CHAPTER 18.-0FFENSES INVOLVING PUBLIC ORDER, 
SAFETY, HEALTH, AND WELFARE 

This chapter is divided into seven subchupters. Subchapter A covers 
organized crime offenses; subchapter B covers druO' offenses; sub
chapter C covers explosives and firearm offenses; subchapter D covers 
dot offenses; subchapter E covers gambling, obscenity, and prostitu
tion offenses; subchapter F covers public health offenses; and sub
chapter G covers miscellaneous offenses. 

SUBOHAPTER A.-ORGANIZED CRIME OFFENSES 

(Sections 1801-1806) 

The activities of organized· crime are presently subject to prosecu
tion under a broad range of Federal criminal laws. With the exception 
ofa few statutes, however, these Federal laws have been dmfted and 
applied so as to reach all violators, irrespecth'e of their organized crime 
connections, and are not aimed solely or even primarily against organ
ized crime. The reasons for this are probably historical; the liasic 
lfederal criminal laws were enacted well before the existence of highly 
organized crime was perceived. More recently, however, a growing 
awareness of the impact of organized criminal activities in the United 
States and of .the inability of State and local law enforcement officials 
to control organized crime has resulted in the enactment of significant 
Federal criminal legislation focused at the activities of ol'ganized 
crime and the problems irivolved in detecting, prosecuting, and punish
ing'its members.1 

Probably the most heavily relied upon provision in Federal criminal 
law for dealing with organized criminal activities is the conspiracy 
statute, 18 U.S.C. 371, which ma.kes it a crime, punishable by a maxJ.', 
mnm term of imprisonment for five years, to conspire "to commit; any 
offense against the United .States, or to defraud the United States." 2 

In nddition to this statu.te, title 18 contains a number of J)rohibitions 
against activities commonly associated with members of organized 
c)'ime, such as gambling (18 U.S.C. 1084,1301, 1511, 1953, 1955), loan
sharking (18 U.S.C. 891-894), prostitution (18 U.S.C. 2421-2424), 
interference with commerce by robbery or extortion (18 U.S.C. 1951), 
interstate travel in aid of various racketeering enterprises (18 U.S.C. 
1952), and infiltration of legitimate business (18 U.S.C. 1961-1968). 
Unlawful trafficking in narcotics, also considered to be an iI11portant 
organized criminal activity, is subject to prohibitions contained in 
title 21 (21 U.S.C. 841, et seq.). Other kinds of organized criminal 
activity proscribed by Federal law include bribery (18 U.S.C. 201, 
224), conterieiting (18 U.S.C. 471-474), hijacking (18 U.S.C. 659), 
interstate transportation of st.olen property (18 U.S.C. 2314, 2315), 

1 See generally 'FInal Report, pp. 287-290; WorkIng Papers, pp. 382-384. 1317-13'18. 
• Particular statutes will be dIscussed In more detail In connection with the sections of 

this subchapter to which they relate. 
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dealing in pornography (18 U.S.C. 1461-1465), unlawful activities 
with respect to labor umons and pension and welfare ftmds (18 U.S.C. 
664,1954; 29 U.S.C.186), bankruptcy, mail, and wire fraud (18 U.S.C . 

. 152, 1341, 1343), and obstruction of Federal law enforcement (18 
U.S.C. 1501-1510). . 

In 1961, the President's Task Force on Organized Crime concluded 
that then current Federal and State criminal laws were "reasonably 
adequate" to deal with oro-anized crime. Since that time, however, 
there has been enacted additional legislation, both substantive and 
procedural in nature, designed more fully to combat organized crime 
activities. 

The most significant such substn.ntive provisions are 18 U.S.C. 1961-
1963/18 U.S.C.1511,4 and 21 U.S.C. 801-966 (chapter 136 of title 21).5 

Sections 1961-1063 of title 18 were designed to meet the growing 
problem of the infiltration of businesses and government by organized 
crime elements. In ~eneral, the sections maIm punishable the invest
ment of organized cnme funds in businesses engaged in, or the'UCtivities 
of which affect, interstate 01' foreign .commerce, 01' the acquisition 01' 

maintenance of an interest in, or participation in the conduct of, such a 
business by means of certain racketeering activities. . 

Section 1511 of title 18 makes it an offense to conspire to obstruct 
State or local law enforcement with intent to facilitate an illicit 
gambling business. . 

Ohapter 13 of title 21 deals comprehensively with traffickinO' in nar
cotics and other dangerous drugs and provldes severo pen~ties for 
offenders engaged in the drug traffic as n. continuing criminal 
'.enterprise. . . 

To strengthen law enforcement agencies in combatting organized 
crime, Congress also recently en!LCted several procedural and sen-
tencing statutes. . 

18 U.S.C. 3331 provides for the creation of special grand juries 
periodically in judicial districts having more t.han four million in
habitants and elsewhere as the Attorney Genera], his Deputy, or des-
ignated Assistant certifies is necessary. . 

18 U.S.C. 35.03 provides for the taking of depositions to preserve 
testimony in cases against persons believed to have participated in 
organized criminalactivity.6 

18 U.S.C. 35'75 provides for the imposition of severe sentences (up to 
twenty-five years in prison) for organized crime offenders (and ot~ers) 
where the public ca.nnot bo adequately protected under ordmary 
sentencing standards. A similar dangerolls special offender provision 
limited to drug offenders is found jn 21 U.S.C. 849. 

The Committee considers that, with the exception of the dangerous 
special offender sentencing provisions which will be superseded by the 
wholly revamped sentencing system contained in the bill, there. is 
definitely a need to perpetuate the broad range of Federal substantlVe 
and procedural statutes currently available for prosecuting organized 
criminal activities. In the main, such provisions are continued in other 
parts of the proposed new Federal Criminal Code (e.g., sections 1002 
(Criminal Conspiracy), 1841 (Engaging in a Gambling Business), 

• TItle IX of the OrganIzed CrIme Conttol Act or 1970. P.L. 91-452. 84 Stat. 941. 
• Title VIII of the OrganIzed CrIme Control Act of 1970, P.L. 91-452, 84 Stat. 936. 
"'I'!tle II of the ComprehensIve Drug Abuse PreventIon ond Control Act. P.I" 91-513. 

84 Stat. 1245. 
o'Sell Unite(Z State8 Y. King, '552 F.2d 833, 838-'844 (9th Clr. 1976). 
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1843 (Conducting a Prostitution Business), 1811 (Trafficking in an 
Opiate), 1721 (Robbery), etc.). This subchapter in addition brings 
forward certain offenses primarily or exclusively directed at organized 
crime. Thus section 1802 (Racketeering) carries forward 18 U.S.C. 
1962 (b) and (c); section 1803 (Washing Racketeering P::')ceeds) 
carries forward 18 U.S.C. 1962(a,); section 1804 (Loansharking) 
would replace most of chapter 42 of title 18 (18 U.S.C. 891-896) ; and 
section 1805 (Facilitating a Racketeering .Activity by Violence) is 
intended to cover parts of present 18 U.S.C. 1952(a,), the so-called 
Travel.Act. 

Beyond this, however, the Committee believes that leadership of an 
orga,nized criminal syndicate should be made specially punishable . .As 
has been seen, present law attempts to accomplish this result by use of 
special dangerous offender sentencing provisions applicable to organ
ized crime leaders. This general approach was followed by the Na
tional Commission and S. 1, as originally introduced in the 93d Con
gress. However, for various reasons, including the considerable, legal 
and practical difficulties in utilizing the dangerous special offender 
statutes 7 as well as the development in this Code of a new sentencing 
guidelines system that is expected to function as an effective substitute 
for such laws, the Committee, as noted earlier, has determined not to 
reta,in those statutes. In their stead" the Oommittee has concluded that 
further protection of the public is needed in the form of a new offense 
aimed strictly at the various types of leaders of organized crime activi
ties, which offense would carry an appropriately severe penalty.s 
Utilization of this statute (section 1801 (Operating a Racketeering 
Syndicate» in any given case would preclude resort to the' special 
dangerous offender sentencing provisions, and vice ver8a. 

SECTION 1801. OPERATING A RACKETEERING SYNDICATE 

1. In General and Pre8ent F ederaZ Law 
.As indicated, this section has no counterpart in present Federal 

law and is patterned after section 1005 of the National Commission's 
Study Draft. The offense consists of operating a racketeering syndicate, 
a term defined to meall" in essence, a group of five or more persons who 
engage on a continuing. basis in any of enumerated rackete~ring activ
ities other than illegal gambling or prostitution. 

In order to illuminate the reasons for the Committee's decision to 
include this offense in the proposed Federal Criminal Code, it is useful 
to examine in more detail the approach to orgalllzed crlme offenders 
embodied in the proposals of the National Commission's Final Report. 
Basically the recommendations there consisted of a variation of the 
dangerous special offender concept recently added to current law'. 
Under 18 U.S.C. 3575, as previously noted, a dangerous special offender 
may be sentenced to imprisonment for a term of up to twenty-five 
years, so long as the sentence is "not disproportionate" to the sentence 
otherwise authorized for the offense. Under section 3202 of the Final 
Report, by contrast, a dangerous special offender could be sentenced 
to imprisonment for a term within the upper range of the authorized 

7 See, e,g .• United State8 v, Neary. 552 F.2d 1184 7th Cil'. 1977) : United State8 v. Duardi .• 
529 F.2d 1123 (8th Cir. 19'75) : United,State8 V. Kelly, 'l}19 F.2d 2M '(8th Cir. :1975) ; United 
V. Bailey, 537 ]j'.2d 84,5 (,5th Clr. 1976). 

• This approach was recommended by S. 1400. llS well as In the Study Draft of the 
National Commission, section 1005; see also Final Report, § 3202, Comment, p. 290. 
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sentence of his felony (e.g., for a Class A felony, he could receive 
twenty to thirty years).D 
It can be argued in support of this approach (which was also 

substantially adhered to in S. 1, as originally introduced in the 93d 
Congress) that: (1) factors warranting imposition of penalties more 
severe than ordinary relate to the treatment of offenders more than to 
substantive criminality i (2) the sentencing process is considerably 
more flexible regarding proof than is the convicting process; and (3) 
consideration of all the organized crime aspects of a case can be given 
more readily in the sentencing process than during a trial on the 
merits. 

The competing arguments are that: (1) the special offender sentenc
ing provisions arc complex and difficult to implement; 10 (2) it can be 
expected that organiz~d crime figures will be treated somewhat more 
severely than others without the need for special legislation; (3) 
organized crime offenders should be punished with "disproportionate" 
severity, and that is more properly accomplished under specific stand
ards defined by the Congress, after trial and conviction in the tradi
tional manner; and (4) making organized crime leadership a distinct 
Federal offense subject to severe punishment attacks the prob1em di
rectly and would likely have a greater deterrent effect. 

The Committee deems the latter arguments more weighty and, as 
noted above, has concluded that a superior approach is to make leader
ship of organized criminal operations a distinct offense. Through 
guidelines the Sentencing Commission established by the Code will, 
it. is anticipated, make leadership in an organized criminal enterprise 
a circumstance warranting the imposition of a sentence in the upper 
range permitted by law. In that way, society will be a:fforded alterna
tive means for deterring and punishing organized criminal activities 
and experience with each approach will be available to inform a future 
decision whether one or the other technique should be modified or 
abandoned. 

The need to punish leadership of an organized criminal syndicate 
stems from the increased danger posed by such organizations. How
ever serious may be the individual crimes committed by organized 
criminal elements, it is clear that the overriding threat to the commu
nity lies in the existence of a continuing criminal organization. More
over criminal syndicates typically are operated so that leaders are well 
insulated from tJ\e crimes involved in day-to-day operations. Conse
quently, the syndicates and their bosses remain largely unaffected and 
unimpaired even when certain members' crimes are met with successful 
prosecution. Such considerations, in the view of this Committee, 
strongly support the concept of this section thfl,t operating an orga
nized criminal syndicate should be a Federal offense in and of itself. 
To be sure, proving the offense will doubtlessly (as it should) be diffi
cult. But the Committee does not anticipate that the practical prob-

• The definltlDn of "dangerDus speclnl otrender" Included two. types Df persons nDt 
covered by existing law: (1) 0. mentally abnDrmal person whose felDny Is cDmmltted as an 
Instance Df aggressive behavior with heedless Indltrerence to the consequences of such 
hehavlor; and (2) 0. person Who manifests special dangerousness by using a firearm or 
destructive device In the commIssion of the otrense or flight therefrom. In all probablllty. 
neither of these ncldltlonal cnte~orfes would Include orlranlzed crime lea.derR. 

10 Indeed. so. difficult to. satisfy are the criteria cDntalned In 18 U.S.C. 3575 that the pro.· 
visions of that statute have seldom been successfullY Invoked by tbe government since Its 
ennctment in 1070. 'See cases cited In note 7, 81/pm. The extent to whl'~h utilization of these 
provIsions might 'fiS a pructical mutter be Inhibited was not. of course. o;pparent to the 
draftsmen of the National Commission, whose Final Report was published only u few 
months nfter 18 U.S.C. '3'575 hecame law. 
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lems will be insuperable. And, when organized crime leaders are faced 
with imprisonment for up to twenty-five years beoau.se of their posi
tion of leadership-i.e., when they are made to risk more than just a 
possible sentence for conspiracy to commit much lower graded felon
ies-then it may be that such persons will balk at creating or par
ticipating in highly organized criminal enterprises. That, at any rate, 
is one of the benefits which it is hoped will result from the enactment 
of this section. 
~. The Offeme 

A. Elements 
Subsection (a) provides that a person is guilty of an offense if he 

"organizes, owns, controls, manages, directs, finances, or otherwise 
participates in a supervisory capacity in a racketeering syndicate." 

This section is designed to reach the entrepreneurs in a crime syndi
cate, those who direct or finance its operations in a general way, and 
the leaders and deputy leaders on a day-by-day basis (including any 
corrupt public servants). It is also intended to encompass lawyers, 
accountants, Itnd others who furnish managerial assistance. This sec
tion does not, however, embrace mer.e employees and "enforcers"
gunmen and thugs who carry out orders but who have no voice in the 
management of the syndicate nor any supervisory duties.ll 

The term "racketeering syndicate" is defined in section 1806 (g) to 
mean a group of five or more persons who, individually or collectively, 
enga~e on a co.ntinuing basis in conduct constituting racketeering 
actiVIty, other than racketeering activity consisting solely of conduct' 
constituting a felony under section 1841 (Engaging in a Gambling 
Business) or 1843 (Conducting a Prostitution Business) or under the 
law of a State relating to engagmg in a gambling business. 

Several aspects of this definition deserve explication. The word 
"group" is defined in section 111 to mean, inter' alia, an association of 
persons, whether or not a legal entity. Hence the word "group" imports 
a requirement that the persons comprising the syndicate be associated 
in some manner, such as by common goals, sharing in profits, or other
wise mutually deriving pleasure or benefits from the enterprise. For 
example, five or more smu~glers who were not associated but inde
pendently plied their "trade' would not be a "group." If, however, the 
smugglers agreed to pool their profits or resources, coordinate their 
activities, or to act in concert or cooperation, they would constitute a 
gl·OUp. The term "group" is also meant to encompass an association of 
persons in which not all engage in the same kind of racketeering activ
ity. This is made explicit by the phrase "individually or collectively." 
Thus, It group of persons associated, e.g., for profit "'ould come within 
the definition of "racketeering syndicate" even if each engaged in a 
different kind of illicit conduct falling within the definition of "racke
teering activity." This enables the section to cover the situation, not 
uncommon in a large criminal organization, where some individuals 
arc invol ved in loansharking, others in gambling, still others in nar
cotics offenses, etc.12 

U Sec Worlclng Papers. p. 383. This section Is fn r more definite nnd clenr In Its coverage 
t hnn the New Jcrsey "gnngster" stntute declnred unconstitutional on vagueness grounds In 
Lanzetta v. New Jer8ell 306 U.S. 451 (1939). 

12 NotwHhstandlng that the offense here requires at least five participants In the under· 
lying "group," thp. Committee Intends that the general conspiracy section (1002) be 
deemed appIlcable to an agreement. e.g., between less than five persons to form a crlmlnnl 
syndicate. Compare section 1841 (Engaging In a GambIlng BUsiness) and the dls(!usslon 
of the similar Issue there Involving the definition of "gambIlng business"; see also 18 
U.S.C. 1955 and Iannelli v. United States, 420 U.S. 770 (1975). 
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The group must engage in racketeering activity "on a continuing 
basis." What constitutes a continuing basis will depend on the circum
stances and no doubt will be the subject of judicial interpretation. The 
Committee intends that the concept not be construed in terms of a fixed 
interval such as thirty days,13 but that it depend upon the nature of the 
illicit activity being conducted. For instance, a group of persons that 
engaged in complex narcotics importation transactions might require 
seyeral months to consummate the offenses, (and hence could not, until 
then, be said to be engaged in conduct constituting rnc;keteering activ
it yon a continuing basis), whereas a group formed to perform a series 
of bank robberies in the course of only a few days might well be re
garded as engaged in such type of racireteering activity on a continu
ing basis. Viewed in this light, the Committee believes that the con
cept of engaging in conduct on a "continuing basis," while nece~;sarily 
somewhat imprecise, is definite enough to give adequate warning to 
potential violators ·of the conduct prohibitecl.1-! An example of compa
rable legislation is 18 U.S.C. 1952, which uses the phrase "business en
terprise." The phrase has been sustained against vagueness challengeY 
There would seem little difference in terms of preciseness between the 
notions of engaging in conduct on a "continuing basis" and engaging 
in a "business enterprise." 10 

The term "racketeering activitY"-which is a constituent of the defi
nition of "racketeering syndicate"-is defined in section 1806 (f). The 
definition has tllree distinct branches. The first consists of the enumera
tion of some forty-two felonies under this proposed Code-types of 
conduct deemed most characteristic of organized criminal activity, such 
as trafficking in narcotics and other dangerous dru,gsP bribery and 
graft, murder, kidnapping, arson, extortion, blackman; loansharking, 
bankruptcy fraud, counterfeiting, smuggling, firearms violations, dis
semination for profit of obscene material, and so forth.ls The second 
branch consists of conduct constituting a felony under a, State statute 
relating to murder, kidnapping, arson, robbery, burglary, bribery, 
extortion, theft, trafficking in stolen property, trafficking in narcotics 
or other dangerous drugs, 01' engaging in a gambling business. This is 
derived from part of the definWon of "racketeering activity" in 18 
U.S.C. 1961 (1) , which covers, in subparagraph (A), "any actQT threat 
involving murder, kidnapping, gambling, arson, robbery, 'bribery, ex
tortion, or dealing in narcotic or other dangerous drugs, which is 
chargeable uncleI' State law and punishable by imprisonment for more 
than OIle year." These State offenses (to which the Committee has 
added theft and trafficking in stolen property) have also been selected 
because of their common association with organized criminal activity.Io 
The third branch of the definition specifically brings forward con-

13 Unless. of course, stich a constructIon Is necessary In order to render the statutc 1m. 
pregnable to vagueness attack. Ct. United States v. Thirty-Seven Photograpl1s, 402 U.S. 
36R. Rfl7-374 (19711. 

"See sustaIn In I( the phrase "continuIng criminal en tern rIse" In 21 U.S.C. 848. T1l!itell 
States v. Mnn!redl, 488 F.2d 58R. 602-1103 (2d Clr. 1!l7Rl. ('ert. denlell. 417 U.S. !l3f! 
(1974); United States v. Kirk, 534 F. 2d 1262, 1277 (8th Clr. 1976), and cases cited 
therein. 

16 United States v. Ooz.zctti, 441 F. 2d 344, 348 (9th Clr. 1971) .• 
,. Cf. also sections 18411 and 1843. . 
11 See 21 U.S.C. 848, punishIng a "continuIng criminal enterprise" InvolvIng controlled 

RuhRtancPR. 
,. See Workin<r Papers. pp. 383-384. The inclusion of the commercial dIssemination of 

obscenltv offcnse In "racketeering" Is new and reflects the experIence of the Department of 
.Tustlce IndIcating the IncreasIng Involvement of organized crIme In thIs area In the past 
few years. 

" See HearIngs, p. 8614 (testimony of G. Robert Blakey). 
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eluct defined as "racketeering activity" in former 18 U.S.C. 1961 
(1) (B), (C), or (D). Those subparagraphs, in combination, con
tain a Hst of offenses comparable to those enumerated in the 
first branch of the instant definition. The purpose of including 
them here is ,a prophylactic one-i.e., to insure that violations 
of those pertinent offenses' that occur between October 15, 1970 
(the date of enactment of the Organized Crime Control Act of 1970) 
and the effective date of the new Federal criminal Code may be used 
as the basis for a prosecution and conviction under section 1801. Such 
use of a prior violation would not constitute ew P08t faoto punishment, 
provided the government showed that the defendant had continued' 
after the effective date of this proposed Code, to be the organizer, 
owner, etc., of a "racketeering syndicate," as defined a!bov~.20 

As previously mentioned, the definition of "racketeering syndicate" 
excludes racketeering activity "consisting solely of conduct constitut
ing a felony under sections 1841 (Engaging in a Gambling Business) 
or 1843 (Conducting a Prostitution Business) or under the law of a 
State relating to engaging in a gambling business." As may now be 
seen, the references are to offenses set forth in the first and second 
branches of the definition of "racketeering activity." The reason for 
their exclusion in this context is that those offenses already are drafted 
so as to punish persons who playa supervisory role in the operation of 
a gambling or prostitution business; to apply the further severe pen
alties of this section to such activities would in effect amount to pyra-
miding of punishment and was deemed inappropriate. .. 

B. OuZpability 
The conduct in this offense is organizing, owning, controlling, et6., 

a syndicate. Since n.o culpability standard is specifically prescribed, 
the applicable state of mind that must be shown is at least "lmowing," 
Le., that the defendant was aware of the nature of his actions.21 

The fact that the syndicate was a "racketeering syndicate" as defined 
in section 1806 is an existing circumstance. As no culpability level 
is designated in this section, the applicable state of mind to be proved 
is, at a minimum, "reckless," i.e., that the defendant was aware of but 
disregarded the risk that the syndicate was of the prohibited type.22 

3. Proof 
Subsection (b) provides that proof that a person has shared in 

the proceeds from a racketeering syndicate to the extent of $5,000 or 
more in any thirty-day period constitutes prima faoie evidence that the 
person has organized, owned, controlled, managed, directed, financed, 
or otherwise participated in a supervisory capacity in such syndicate. 
This provision is designed to obviate what otherwise might be in super
n,ble problems of proof wit.h respect to a defendant's role in a criminal 
syndicate. The Committec considers that the provision merely gives to 
the evidence its natural force since it would be highly unlikely that a 
person who shared to the extent of more than $5,000 from the proceeds 
of n criminal syndicate would not hayc some leadership role within 
the organization. . 

20 United State8 v. Oampana.le. 518 F. 2d 352, 364-a65 (9th elr.). cert. denied. 423 
U.S. 1050 (107u) ; cf nlso UnUed- States v. Wech8ler, a92 F. 2d 344, a46-347 (4th elr.). 

,cert. denied. 392 U.S. 032 (1968); United States v. Smith, 464 F. 2d 1129, 1132-1135 
(2d elr.), cert. denied. 409 U.S. 1023 (1972). 

~1 See sections 303 (b) (1) nnd 302 (b) (1). 
22 See sections 303 (b) (2) nnd 302(c) (1). 

92-919 0 - 77 - pt. 1 - 50 
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The provision is not intended to reach all persons \V ho merely "re
ceive" more than $51000 from a racketeering syndicate in a thirty-day 
period. Such a provIsion would be too broad and could conceivably in
clude many persons performing legitimate services for the syndicate, 
as well as persons in .non-suJ;>ervisory positions who receive a salary 
from the syndicate (e.g., a hIghly paid "enforcer" on contract to the 
syndicate) . The phrase. "shares in the proceeds from" is thus designed 
to narrow the provision to instances in which a person had a relation
ship whereby he obtained considerable monies generated by theac
tivities engaged in by the syndicate.23 For example, the crime 'boss· who 
received tribute to the· extent of $5,000 or more from others for the 
use 'Of his "territory" would be subject to the inference, as would a 
member of a criminal syndicate who received $10,000 of the funds 
from a bank robbery. The term "proceede" is intended to have essen
tially the same meaning as in 18 U.S.C. 1952 and to refer to monies 
generated from the syndicate's activities.24 

The term "prima facie evidence" is defined in Rule 25.1 of the Federal 
Rules of Criminal Frocedure, as proposed in the subject bill. In es
sence the consequences of the deSIgnation arc that a judge may not 
dismiss a case for lack of other proof of a defendant's leadership role, 
once the fact that he shared to tEe extent of $5,000 in the proceeds from 
a racketeering syndicate is established (unless from other evidence no 
juror could find beyond a reasonable doubt that the person had a.leader-

_ ship position), and that the judge s11a11 instruct the jury that the proven 
fact IS one from which ordinarIly it can be inferred that the defendant 
was an organizer, owner, etc., of such a syndicate. 
4. Jurisdiction 

This section contains no subsection setting forth the extent to which 
Federal jurisdiction exists. Therefore, Federal jurisdiction over an 
offense herein is governed by the provisions of section 201 (b) (2). This 
broad scope of jurisdiction is predicated principally upon findings ex
pressed by the Congrel3s ill the Organized Crime Contro~ Act of 1970.25 

5. Grading 
An offense under this section is graded as a Class B felony -(up to 

twenty-five years in. prison). This high penalty is deemed warranted 
because of the focus of the offense on leadership in an organized crim
inal syndicate per se, and not on the incidental crimes that such an 0'1'-

.a The activtties providing the source of d $5,000 or more payment conld be legitimate, if 
the government shows thnt the group n180 engnges In "rncketeerlng activity" on n contlnu
In/: bnsls so as to come within the definition of "rncketeerlng syndicate." 

"·Cf. Unitecl State8 v. Jeffer8, 532 F. 2d 1101, 111'5-1117 (7th Clr. 197·6). nff'd on other 
grounds, -- U.S. -- (1977). Unitefl States v. Marquez, 449 F. 2d 89 (2d Clr. 1971), 
cert. denied, 405 U.S. 963 (1!l72). 

25 Public Lnw 91-452, 84 Stnt. 922., Section 1. provides In part that·: "The Congress finds 
that (1) organized crime in the United States Is a highly sophisticated. cllverslfled, aUll 
wMespread activity that annually drains billions of dollars from Amerlca.'s economy by 
unlnwful conduct nnd the Illegal use of force, frnud, ·and corruption; (2) orgnnlzec1 crime 
derives n major portion of its Jlower through money obtained from. Buch m!'/:al endeavors 
ns syndlcatecl gnmbllng, loan shnrklng, the theft and fencing of property. the Importation 
nnel distribution of narcotics and other dangerous drugs, and other forms of soclnl exploita
tlon: (a) this money /lnd power are increasingly used to Inflltrnte nnel corrupt legltlmnte 
bnsiness nnd labor unions nnd to snbvert and corrupt our democratic processes; (4) or
/:anlzed crime activities In the United States weaken the stnbflfty of the Nntlon's economle 
s\ystem. harm Innocent Investors and competIng orgnnlzatlons, Interfere wIth free compet!. 
t on. seriously burden Intarstate and foreign commerce. threaten Interstate nnd foreIgn 
commerce, threaten the dome~t\c security, nnd undermlne the general lVelfn~e of the 
Nntlon nnel Its citizens; and (5) organized crime continues to grow b~cnnse of .lefects In 
the evIdence-gathering process of the Inw InhIbiting the development of the le/:allv n'lmls
sIble evidence necessary to bring crlmlnnl and other sanctlonR or remedies to bear on the 
nnlnwful actIvIties of tho~e engnged In organized crIme and because the RanctJonR nnd 
remedfeR nvnllable to the Government are unnecessarily limIted In scope anel Impact." See 
nlso 21 U.S,C, 801; Perez v. United Stat68, 402 U.S. 146 (1971). 
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ganizauion or its members may commit. In addition to the penalties 
attaching to its status as a Class 13 felony, a defendant convicted of 
having violated this section is also liable to the criminal forfeiture 
provisions set forth in sectiOll 2004 which require him to forfeit ·any 
property constituting his interest in the racketeering syndicate. The 
provision is derived from 18 U.S.C. 1963, which has been sustained as 
constitutional. 26 

SEOTION 1802. RAOKETEERING 

I. In General and Present Federal Law 
This section brings forward offenses defined in 18 U.S.C. 1962(b) 

and (c), part of the Organized Crime Control Act of 1970. In view 
of the heinous nature of the offenses, the maximum penalty has been 
increased from twenty to twenty-five years in prison. 

18 U.S.C. 1962(b) provides that it shall be unlawful for any per
son through 21 a pattern of racketeering activity or through collection 
of an unlawful debt to acquire or maintain, directly or indirectly, any 
interest in or control of any enterprise which is engaged in, or the 
activities of which affect, interstate or foreign commerce. 

18 U.S.C: 1962(c) provides that it shall be unlawful for any per
son employed by or associated with any enterprise engaged in, or the 
activities of which affect, interstate or foreign commerce, to conduct 
or participate, directly or indirectly, in the conduct of such enter
prise's affairs through a pattern of racketeering activity or collec
tion of unIn. wful debt. 

The term "pattern of racketeering activity" is defined in 18 U.S.C. 
1961 to require at least two acts of racketeering activity (a term also 
defined in section 1961 and discussed in connection with the prior 
section), one of which OCCUlTed n.fter the effective dn.te of this chapter 
and the Just of which occurred within ten years (excluding any period 
of imprisonment) after the commission of a prior act of racketeer-
ing activity. . 

The phrase "unlawful debt" is also defined in section 1961 and means, 
in essence, any debt which is unenforceable in whole or in part under 
State 01' Ferleml law b('cn.usc of "the hws mlllting to 11S111'Y," any 
debt incurred in connection with an illegal gambling business, or any 
debt incurred in connection with the business of lending money or a 
thing'of value at a usurious rate that is n.1; least twice the enforceable 
rate under State or Federal law. 

Finn.l1y, the word "enterprise" is defuled in section 1961 to include 
any individual, partnership, corporation, association, or otller legal 
('ntity, and any union or group of indivicll111ls nssociated in fact al
though not a legal entit.y 
13. The Offense 

A. Elements 
Subsection (a) provides that a person is guilty of an offense if, 

through n. pattern of racketeering activity, he "acquires or maintains 
an interest in, 01' controls 01' conducts, an enterprise." 

By combining tJle "acqnlres or mnintains 1111 interest in" offenses 
with the "conclucts" offenses, this section consoliclates 18 U.S.C. 1962 

:B Rea Uniterl State8 V • . 4.1Itoto, ?-67 F. Supo. 547 (S.D.N.Y. 1073), 
:!1 See. as to the meaning of "through", Uniteel State8 Y. Melllelel, 415 F.Supp. 007, 1010-

1020 (D. Mel. 1976). 
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(b) and (c). The branch of the latter statute punish~ng whoever "par
tiClpate[s] ... in the conduct" of an enterJ?rise by such means has 
been eliminated, in view of the general sectIOn dealing with accom
plice liability.2G Similarly, the phruse "dil'ectly 01" indil'ectly" in cur
rent law has been dropped as redundant since the concept of indirect 
action is implicit in all the verbs used. The verb "controls" has been 
added to insure coverage of top echelon racketeers who may effectively 
control an enterprise without having any legal interest therein. 

The term "pattern of racketeering actIvity" is defined in section 
1806(e) to mean "two or more separate acts of racketeering activity, 
at least one of which occurred after the effective date of this chapter, 
which have the same or similar purposes, results, participants, victims, 
or methods of commission, or otherwise are interrelated by distinguish
ing characteristics and are not isolated ,events." The phrase "racketeer
ing activity" is also defined in section 1806 and is basically identical to 
the definition of that same term in 18 U.S.C. 1961.28 

The definition of "pattern of. racketeering activity" continues the 
current law requirement of at least two acts of racketeering 
activity. However, whereas existing law on its face requires only the 
commission of two or more such nets within a ten-year period il). order 
to show a "pattern," the subject bilI eliminates that artificial time 
limitations but contains an express requirement of a nexus between 
the offenses in order to establIsh, a "pattern "-i.e. , that the acts bn 
"interrelated' by distinguishing characteristics" and not be mere 
"isolated events. " 

As under present law, this section provides that one of the acts of 
racketeering 'activity may precede the effective date .of this chapter. 
Since the stutute therefore mandates that the defendant commit at 
least one oiIEmse, related to that prior offense, after this chapter is 
enacted, it does not violate the ero post facto c1ause of the Constitu
tion.29 

The terlllS "acquires," and "maintains an interest" are' designed 
to bear the sa,me meanings as under present law. The word "conducts" 
(which is also taken from current Jaw) is intende.d to be broadly inter
preted and to reacknny emplolee.or agent of an entel'pl'ise,.howc.ver 
low his position. In essence, 'conducts" should be construe.d in the 
same manner' asunder present 18 U.S.C. 1955 and proposed section 
1841. ao The term "enterprise" is defined in section 111 to include any 
business or other undertaking by an individual, a "gr.oup", an "orga
nization" or a government. When the definitions are consulted to
gether, the telrm "enterprise" closely parallels the definition of that 
term in 18 U.S.C. 1961. The 'definition of "group," for example, specifi.-

"" The term ra'cketeerlng actvity" is discussed at length in connection with section 
1801 . 

.. See Uniteil States v. Oampanale, supra note 20. . 
00 See, e.g., UttUcd, States v. Becker, 461 F.:2d 230 (2d Clr. 197,2) va~ated and remanded 

on othergrounds, 417 U.S. 903 (1974) : Vnitea States v. Rieh/., 460 F.2(1 4i'i4 (3(1 Cir. 1972) 
United Statea V. Hunter. 478 F.2d 1019 (7tb Clr.) cert. denied, 414 U.S. 81)7 (1973): 
Unlterl State8 v. ,Palmer,'465 F.2d 967 (6tb Clr.), cert. denied, 409 U.S. 874 (1972). The 
mennlng of "coml',ucts" would not extend to the actlvtUes of a patron or customer of the 
enterprise. 

---------------------------
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cally includes an association o£ persollS, whether or not a legal entity, 
as does the term "enterprise" in section 1961.31 

Tho Committee has made certain changes in current law with respect 
to the collection of an unlawful debt aspect. Under 18 U.S.C. 1962(b) 
and {c), the offense is committed either if a "pattern of racketeermg 
U.ct~Vlty" i~ engaged in (requiring at least two acts of ra~keteering ac
tIVlty) or If an enterprIse IS conducted "through collectlOn o£ an un
lawful debt." The latter branch requires only a single instance of such 
collection. The Committee considers this to be anomalom;l and believes 
that the severe pen!).lties of the anti-racketeering statute should bd avail
able only when a pattern of racketeering activity, involving two or 
more acts of racketeering activity, can be established. Accordingly, the 
Committee has incorporated into the loansharking offense in section 
1804 (one of the offenses included within the definition for "racketeer
ingactivity") that part of the present collection of an unlawful debt 
offense that relates to the collection o£ loans at usurious rates.32 The 
part of the collection of an unlawful debt offense in current law that 
deals with collection of gambling debts has not been directly carried 
forward into the new Criminal Code, since the Committee believes 
that such activity in general is not necessarily associated with orga
nized crime and hence is not appropriate for coverage in this section .. 
However, two or more related acts of collecting a gambling debt would 
be covered in this section if those acts constituted, as they may, a viola
tion of section 1841 (Engaging in a Gambling Business). In other 
words, acts of collecting gambling debts will be punished as racketeer
ing under the proposed Code if the perpetrator did f!0 as part of the 
operation or conduct of a gambling busine88, where there is a strong 
likelihood of a linkage o£ the activity to organized crime. 

E. OulpabiUt1J 
The conduct in this offense is. acquiring or maintaining an in

terest in, or conducting, some kind o£ venture through a pattern o£ 
racketeering activity. Since no culpability standard is specifically 
designated, the applicable state of mind that must be proved is at 
least "knowing," i.e., that the offender was aware of the nature of 
his actions.33 

The element that the type of venture involved was an "enterprise" 
is an existing circumstance. As no culpability level is specifically pre
scribed, the applicable state of mind to be shown is, at It minimum, 

31 The term "enterprise" as used in 18 u.s.c. 1962 has 'been construed broadly to include 
businesses. both foreign and domestic and illegal as well as legal. ISee. e.g., United States v. 
Panw8S, .503 F.2rl 430 (2d 'Clr. 1974), cert. denied. 419 U.S. 1105 (1975) : Unitccl State8 v. 
Hawes, 529 F.'2d 472 (5th Cir. 1976) : UnitecL States v. Oappotto, 502 F.2d HI51 (7th Cir. 
1974), cert. denied, 420 U.S. 925 (1975): United States v. Aztese, 542 F.2d 104 (2d 'Clr. 
1976), cert. denied, U.S. (1977). It has alo been interpreted to include on unit of domestic 
government, In Ught of the explicit congressional findings that organized crime uses its 
money and power to "subvert and corrupt our democratic processes" and that its activitIes 
"threaten the domestic security 'find undermIne the general welfare of the Nation and Its 
c!ti7.ens", UlIitecl States v. B,·own, 555 F:2d 407 (5th ~ir. ·1977) (holding a municipal 
policc department to be an "enterprise") : United States Y. Frumento. '55·2 F:2d 534 (3d 
Cir. 1977) (Pennsylvania Department of Revenue's Bureau of Cigarette and Beverage 
Tn.\"ps held to be an "enterprise") ; but see United Statcs v. If£a.nrlel, 415 F. Supp. 997, 1020-
1022 (D. 11d. J97'6) (State of ~iaryland not an "enterprise"). The -Committee Intencls that 
the same broad Interpretations be given to the tHm "enterprise" in this blll. 

3!l See section J,804(a) (3) ; see also the definition of "unl~,wful debt" In 18 U.S.C. 1961 
(6), set forth above. Minor changes with respect to the nature of the usurious loan have 
been made in order to conform the offense to existing definitions In the loansharking field. 

"" See sections >S03(b) (1) and '302(b) (1). No proof 'of mental state is required. however, 
as to the fact that conduct constituting "racketeering activity" Is defined as an offense or 
described In a statute. 'See section 303 (d). 
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"reckless," i.e., that the offender was aware of but disregarded the risk 
that the circumstance existed.3

! 

3. Jurisdiction 
This section contains no subsection setting forth the extent to which 

Federal jurisdiction exists. Therefore, Federal jurisdiction over an 
offense herein is governed by the provisions of section 201 (b) (2). 
This slightly expands current law, which requires that the onterprise 
be engaged in or affect interstate or foreign commerce. As a practical 
matter, virtually every enterprise's activitIes under this section would 
meet the "affect" criterion.3s However, the Committee believes that it 
should not be necessary to show a nexus with interstate commerce in 
view of the findings and purpose expressed by Congress in the Organ- /' 
ized Crime Control Act of 1070, to the effect that the activities of 
ol'ganized crime in the aggregate have It su bstan tia] ad verse Jmpact 
upon a variety of Federal interests, including but not limite,d'to inter-
state and foreign commerce.36 " 

4. Grailing 
An. offense tmder this section is graded as a Class B felony (up to 

twenty-five years in prison). This represents an increase from the 
twenty-year maximum impos:;tble under 18 US.C. 1963(a). However, 
in the Committee's opinion, Class n felony status is justified by the 
heinous nature of the crime, which requires proof of at least two 
interrelated felonies constituting "racketeering activity." In' addi
tion to the ptmishment prescribed hl this section, an offender is liable 
to the forfeiture provisions of proposed section 2004, which mandate, 
upon conviction, the forfeiture of any interest of his in the "enter
prise." This carries forward the similar provisions of 18 US.C. 
1963(c). 

SECTION 1803. WASHING TIACKETEERING PROCEEDS' 

1. In General ana Present F aderal Law 
This section is intended to prevent the influence of organized crime 

from spreading throughout the legitimate busincss community. It 
closely follows the provisions o'r 18 U.S.C. ID62(a). That statutI'. pro
vides that it shall be unlawful for any person who has l'eceiire l any 
income derived, directly or indil'ectly,f1'om a patte1'11 of racketlJering 
activity or through collection of an unlawful debt in which such 
person has participated as a principal (as defined in 18 US.C. 2) "to 
use or invest, directly or indirectly, any part of such income, or the 
proceeds of such income, in acquisition of any intercst in, or the 
establishment 01' operation of, any enterprise which is engaged in, 
or the activities of 'w'hich affect, interstate 01' foreign commerce." The 
section contains what is in effect an exception for the purchase of 
securities on the open market for pnrposes of investment, and without 
intent to control or participate in the control of the enterprise or to 
assist another to do so if the securities of the issuer held by the 
purchaser, the members of his immediate family, and his or their 
accomplices in any pattern of racketeering activity' after such purchase 
do not amount in the aggregate to one percent or more of the outstnnd-

.. See sections 303 (b) (2) and '302(c) (1). 
""'Cf. UnUect States v. AUcse, 8upra note 31. at 108 (dissenting oolnlon). 
00 See section 1 of Public Law 91-452. set forth In part in connection with the diSCUSsion 

of jurisdiction accompanying section 1801. supra note 25 : Cf. Perez v. lJlMtect State8, supra 
note 24, sustaining anti-loansharking legislation (18 U.S.C. 891-894) so drafted as to 
eliminate the need to prove an adverse effect on commerce in a particnlar case, on the basis 
of congressional findings that loansharking activities in aggregate have Buch an effect. 
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ing securities of anyone class, and do not confer, either in law or in 
fact, the power to elect one or more directors of the enterprise.· . 
~. The Offense 

A. Elements 
Subsection (a) provides that a person is guilty of an offense if 

"by using or investing proceeds from a pattern of racketeering activity, 
he acquires or maintains an interest in, or establishes or conducts, an 
enterprise." 

The term "proceeds" is intended to recei vc a broad construction and 
to be at least the equivalent of the various phrases utilized in current 
law (e.g., "any income derived, directly 01' indirectly from"). It is 
meant to include any gross receipts from a pattern of racketeering 
activity as well as the fruits realized from those receipts.57 

The terms "enterprise" and "pattern of racketeering activity" have 
been discussed in connection with the two preceding sections, and 
that discussion shouldlbe consulted at this point.3s The definition of the 
latter phrase in the subject bill is essentially identical to that in current 
la:w, except that certain coverage pertaining to the "collection of an 
unlawful debt" aspect has been eliminated or narrowed. 

As in section 1802, the phrase "directly or indirectly" in present 
law has been dropped as redundant. Moreover, in place of the words 
"in the operation of" an enterprise, the Committee has substituted the 
term "conducts," which is designed to have similar scope. The meaning 
of "conducts" has been explained in more detail in relation to section 
1802 and that discussion is equally applicable here. The Committee 
has. also made a minor change by adding the concept of maintaining 
an interestjn an enterprise as a forbidden use of the proceeds from a 
pattern of racketeering activity, to conform with the scope of the 
preceding section (1802) and 18 U.S.C. 1962 (b) both of which use the 
term "maintain." . 

B. Oulpability 
The conduct element in this section is acquiring or maintaining 

an interest in, or establishing or conducting some type of venture 
by using or investing flmds. Since no culpability level is specifically 
prescrilied, the applicable state of mind to be proved is at least 
"knowing," i.e., that the defendant was aware of the nature of his 
actions.39 

The elements that the type of venture was an "enterprise" and that 
the funds were "proceeds 'from a pattern of racketeering activity" are 
existing circumstances. As no culpability standard is specifically desig
nated, the applicable state of mind that must be shown is, at a mini
mum, "reckless," i.e" that the defendant was aware of but disregarded 
the risk that the circumstances existed.40 

3. Defense 
Subsection (b) provides that it is a defense to a prosecution 1;lnder 

this section that the proceeds were used to purchase securities of the 
enterprise on the open market without intent to control or participate 

37 See United States v. Jef!el's, 81/pI'a note 24, construing "income" in the related statute, 
21 U.S.C. 848, to mean I(fOSS income or gross receipts. 

38 Significantly, the definition of "enterprise" in section \111 Includes both legal and 
megal entities, as umler present lnw. 

an See sections 303(b) (1) and 302(b) (1). 
40 See sections 303(b) (2) and 302(c) (1). No proof of a mental state Is required however, 

as to the fact that "racketeering activity" which Is the source of the proceeds Is defined as 
an offense or described In a statute. 
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in the control of the enterprise, .01' to assist another person to do so, 
if the securities of the enterprise held by the purchaser, the members 
of his immediate family, and his or their accomplices in any pattern 
of racketeering activity after such purchase do not amount in the 
'aggregate to one percent or more of the outstanding securities of any 
one dass, and do not confer, either in law or in fact, the power to elect 
one or more directors of the enterprise. 

This carries forward, virtually verbatim, the present exception in 
18 U.S.C. 1962 (a). The rationale underlying the exception is not 
beyond cavil, for it can be Persuasively contended that, assuming the 
proceeds from a pattern of racketeering activity can be traced, no 
legitimate use or investment thereof should be permitted, irrespective 
of how diluted the impact of such use or investment may be. However, 
the Committee has conch~ded, in part based on the recent vintage of the 
statute, that its provisions should be continued without major change. 
The reason for affording the defense is the notion that the severe 
sanctions of the criminal law shoulq. not punish the "washing" of 
racketeering proceeds where snch "washing" by use or investment 
cannot result in the accumulation of ,a significant degree of power 
o\'er another enterprise. In such circumstances the principal basis for 
disallowing uso or investment of rackoteering proceeds is to deny 
to malefactors the opportunity to reap any profits from their illegal 
activities. While this is a laudable objoctivc, the Committee considers 
tlle civil law doctrines, particularly those traditionally associated with . 
equity jurisdiction, 'are better suited to 'achieve the go&1.41 

4. JuffiJdiation 
Since this section does not contain a subsection setting forth the 

extent of Federal jurisdiction, Federal jurisdiction (lver an offense in . 
this section is governed by the provisions of sction201 (b) (2). This 
scope of jurisdiction is identical to that in section 1802 (which carries 
forward the other principal parts of 18 U.S.C. 1962), and the dis0us
sion there is incorporated here. 
s. Grading 

An offense under this section is graded as a Class C felony (up to 
. twelve years in prison). Current law treats the racketeering and 
''washing'' offenses under 18 U.S.C. 1962 equally for grading purposos 
(i.e., a maximum of twenty years' imprisomnent) .42 The Committee 
believes that the racketeering offense is more seriol1S and accordingly 
has created a distinction between the grading in this section and thnt 
in section 1802, for which Class B felony status is proposod. As under 
the prior two sections, in addition to the penalty provided here, nn 
offender is liable to the forfeiture provisions of section 2003. This 
carries 'forward the similar provisions of 18 U.S.C. 1963 (c). 

SECTION 1804. LOANSHARKING 

1. In General and Present Federal Law 
This section carries forward in a condensed form and with some 

modifications many of the provisions of chapter 42 of title 18 (18 

4, See e,g .. K, Patterson. lin Anti-Godjathel' Statute: Impressing a Constructive ',I'I'ust on 
the Fruits oj' arlme. 32 Fed. Bar:1. 117 (1973). -

"See 1S U,S.C, 1963(a), 
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U.S.C. 891-896) .43 As indicated in connection with sect1011 1802, this 
section also plays a role in preserving an aspect of the racketeering 
offense in 18 U.S.C. 1962 (b) and (c) relating to the collection of an 
unIa wful debt. 

18 U.S.C. 892(a) penalizes by up to twenty years in prison whoever 
"makes any extortionate extension of credit, or conspires to do so." 

The term "extortionate extension of credit" is defined in 18 U.S.C. 
891 (6) to mean any extension of credit with respect to which it is the 
"understanding" of the <creditor and the debtor 44 at the time it is made 
that delay in making repayment or failure to make repayment could 
result in the use of violence or other criminal means to cause harm to 
the person, reputation, or property of any person. The concept of an 
"ext~nsion of credit" is also defined in section 891 and means the mak
ing or renewal of any loan, or the entering into any agreement, tacit 
or express, whereby the repayment or satisfaction of any debt or claim, 
whether acknowledged or disputed, valid or invalid,and however 
arising, mayor will be deferred. 

It has been held that the latter definition reaches o-ambling debts.45 

The word "understanding"has likewise been broadYy interpreted as 
not connoting an actual agreement, but merely a comprehension by the 
parties that default could be visited with the use of violence or criminal 
means.40 

18 U.S.C. 892(b) contains certain evidentiary provisions applicable 
to the offense in subsection (a). Thus it provides that in any prosecu
tion u:nder section 892, if it is shown that all of the following factors 
were present in connection with the extension of credit in question, 
such proof constitutes prima facie evidence that the extension of credit 
was "extortionate." The four factors enumerated are: (1) the repay
ment of the extension of credit, or the performance of any promise 
given in consideration thereof, would be unenforceable through civil 
judicial processes against the debtor at the time the extension of credit 
was made (A) in the jurisdiction within which the debtor, if a natural 
person, resided, or (B) in every jurisdiction within which the debtor, 
if other than a natural person, was incorporated or qualified to do 
business; (2) the extension of credit was made at a rate of interest in 
excess of an annual rate of forty-five percent calculated according to 
the actuarial method of allocating payments made on a debt between 
principal and interest, pursuant to which a payment is applied first 
to .th~ accumulated in~erest and the .balance is .applied to the unpaid 
prlllClpal; (3) at the tIme the extenSIOn of credIt was made the debtor 
reasonably believed that either (A.) one or more extensions of credit 
by the creditor had been collected or attempted to be collected by 
extortionate means, or the nonrepayment. thereof had been punished 
by extortionate means, or (B) the creditor had a reputation for the 
use of extortionate means to collect extensions of credit or to punish 
the nonrepayment thereof; and' (4) upon the making of the extension' 
of credit, the total of the extensions of credit by the creditor to the 
debtor then outstanding, including any unpaid interest or similar 
charges, exceeded $100. 

43 The section ndoJ)ts In pnrt the recommendntion of the Amerlcnn Bnr Associntion, Henr
Ings, p. 5814 • 

.. The terms "creditor" nnd "debtor" nrenlso defined In section 891. 
4" See Unit eel State8 v. Briola, 465 F.2d 1018 (10th Clr. 1972), cert. denied. 409 U.S. 

1108 (1973): United Statea v. KereBtll, 465 F.2d 36 (3d Clr.), cert. denied, 409 U.S. 991 
(1972). 

46 'Sec. e.11:.>. United Sta,tcs v. AW/loreno, 460 F.2d 1303. 1308-1309 (7th ·Clr.l. cert. denied. 
409 U.S. 8D2 (1972): United Statea v. Nakaladakl, 481 F.2d 289. 297 (5th Clr.), cert 
denied. 414 U.S. 1064 (197S). 
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No reported case in which these proof prOVISIOns were utilized 
apparently exists. 

18 U.S.C.892(c) contains another proof provision dealing with the 
issue of the credItor's re}?utation. It provides that in any prosp,:ution 
under section 892, if eVIdence has been introduced tending t;o show 
the existence of any of the circumstances described in subsections 
(b) (1) or (b) (2), and direct evidence of the actur.l belief of the debtor 
as to the creditor's collection practices is not available, thu· ... for the. 
purpose of showing-the understanding of the· debtor and the creditor' 
at the time- the extension of credit was made, the court may in its 
discretion allow evidence to be introduced tending to show the reputa
tion as to collection practices of the creditor in any community of 
which the debtor was a member at the time of the extension. 

A similar court-created rule has prevailed under the Hobbs Act, 
18 US.C. 1951, carried forward in proposed section 1722 (Extortion).H 

18 US.C. 893 punishes by up to twenty years in prison· whoever 
willfully advances money or property, whether as a gift, loan, or 
investment, pursuant to a partnership or IJrofit-sharing agreement, 
or otherwise, to any person, with reasonable. grounds to believe that 
it is the intention of that person to use the money or property so 
advanced directly or indirectly for the purpose of making extortionate 
extensions of credit. 

No reported prosecutions· under this statute exist. 
18. US.C. 894 (a) punishes by up to twenty years in prison whoever 

lmowingly participates in any way, 01' conspires to do so, in the use of 
extortionate means (1) to collect or attempt to collect any extension 
of credit.t, or (2) to punish any person for the nonrepayment t1~ereof. 

The otfense of usmg extortionate means to collect an extenSIOn of 
credit is carried forward in sections 1722 (Extortion) and 1723 (Black
mail) and the discussion there should be consulted. 

The term "extortionate means" is defined in 18 U.S.C. 891 (7) and 
extends to any means which involves the nse, or an express or implicit 
threat of use, of violence or other criminal means to cause. harm to the 
person, reputation, or property of any person. 

Constitutional challenges to the concept of "implicit threat" have 
been rejected.48 The definition of "extension of credit" has been dis
cussed in relation to section 892, above. The phrase "collect an exten
sion of credit" is also defined by the Act and means to induce in any 
way any person to make a repayment thereof. In addition, the phrase 
"repayment of any extension of credit" is defined in 18 US.C. 891 (4) 
to include the repayment, satisfaction, or discharge in whole or in part 
of any debt or cl~im, ackn<!wledged or dispute~, valid or. invalid, 
resultmg from or m connectIOn WIth that extenSIOn of credIt. 

18 US.C. 894 (b) is an evidentiary provision and states that in any 
prosecution under section 894, for the purpose of showing an implicit 
threat as a means of collection, evidence may be intI'oduced tending to 
show that one or more extensions of credit by the creditor were, to the 
knowledge of the person against whom the implicit threat WitS alleged 
to have been made, collected or attempted to be collected by extol'
tion~te means or that the nonrepayment thereof was punishecl by ex
tortIOnate means. 

,7 See Unite(~ State8 v. Tropiano, 418 F.2d 1069. 1081 (2d Clr. 1069), cert. denied 397 
U.S. 1021 (1970); Carbo Y. Ullitc(~ State8, 314 F.2d 718, 740-7'12 (9th Cir. 1963), 'cert. 
clcnlecl. 377 U.S. IIliS (11164). 

4B See Unitecl ,<;ftates Y. CIl1"cio, 310 F. Supp. 351, 356-ll57 (D. Conn. 1970) ; see also 
United 8tateIJ V. De8tafano, 429 F.2d 344, 847 (2<1 Cir. 1970), cel't. denied, 402 U.S. 972 
(1971). 
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18 U.S.C. 894 (c) is a parallel provision to section 892 (c), permit
tinO' evidence of the reputation of the defendant to be introduced to 
sho~ that any words or other means. of communication employed 
carried an express or implicit threat. The provision has been sustained 
as constitutional and as consistent with, established principles of the 
law of evidence.49 As previously noted, a simirar judicial doctrine 
has developed under other Federal extortion statutes. 50 
~. The Offense 

A. Elements 
Subsection (a) sets forth four distinct offenses. Paragraph (1) 

provides that a person is guilty of an offense if he "makes or finances 
an extortionate extension of credit." 

This carries forward 18 U.S.C. 892 (a) and 893. The term "extension 
of credit" is defined in section 1806 to mean a loan, a renewal of a loan, 
or a tacit or express agreement concerning the deferment of the re
payment or satisfaction of a debt or claim, whether aclmowledged or 
disputed, valid or invalid, and however arising. This is identical, save 
for stylistic changes, with the definition of the same rerm in 18 U.S.C. 
R91. The Committee intends that the full breadth of the definition 
in current law be perpetuated here, including its applicability to 
gambling debts.51 

The phrase "extortionate extension of credit" is also defined in 
section 1806 and means an extension of credit with respect to which 
it is the understanding of the creditor and the debtor,52 at the time 
it is made, that delay in making repayment or failure to make repay
ment "could result in the usc of force, or in threatening: or placing any 
person in fear that any person will be subjected to bonily mjury, kid
napping, or injury to reputation, or that any property will be 
damaged." 

The definition is substantially identical to that in 18 U.S.C. 891· 
and implicit as 'Well as explicit threats are intended to be within its 
purview. The part quoted above is designed to conform this section to 
the language in sectIOns 1722 (Extortion) and 1723 (Blaclanail), with
out being significantly different from the comparable portion of 18 
U.S.C. 891 (I.e., "could result in the use of violence or other criminal 
means to cause harm to the person, reputation, or property of any 
person"). The word "understanding" is intended to carry its present 
meaning.53 

The word "finances" in tIris paragraph is not defined but is meant to 
comprehend what is now covered by 18 U.S.C. 893, that is to say, any 
advancement of mOiley or property, even as a gift, with reason to 
believe that the recipient will subsequently use the money or property 
in making an extortionate extension of credit. 

Paragraph (2) provides that a person is guilty of an offense if he 
makes or finances an extension of credit (A) having, in fact, an ng
gtegate value in excess of $100, including ·unpaid inrerest or similar 

,. United State8 v. attroiG~ 81lllra note 48, at 357. 
roO See 8ttpra note '47 . 
• , See, e.g., U11ited Statelf Y. Sohaffel', 539 F.2d 653 (8th Cr. 1976). Neither money nor 

nny type of property need pass for there to be an extension 'of credit. See United State8 v. 
Bri~la, 81tpra no~e 45. 

li!! The terms "creditor" and "debtor" are defineu In section 1800 In essentially Identical 
language as used In 18 U.S.C. S91 . 

•• Seo UlliterZ State8 v. A1tllorclIo, .~upl'a note 46; UniterZ Sta.tes v. Nalla/ad8ki, supra 
note 46. 

--------.,------



Section 1804. 784 

charges and any other outstanding extensions of credit to the same 
debtor, (B) carrying a rate of interest that exceeds an annual rate of 
forty-five percent, calculated according to the actuarial method of 
allocating payments between principal and interest under which a 
payment is applied first to the accumulated interest and the balance 
IS applied to the unpaid principal, and (C) concerning which the 
repayment or the performance of any promise given in return would 
1I0t in fact be enforceable through civil judicial process against the 
de-btOl' (i) in the jurisdiction within which the debtor, if an individ-

. ual, resided at the time the extension of credit wag. made, or (ii) in 
every jurisdiction within which the debtor, if an organization/4 was 
incorporated or qualified to do business at the time the extension of 
credit was made. 

This creates a new offense utilizing in substance the prima facie 
evidence provisions of 18 U.S.C. 892(b) (except for 892(b) (3». Those 
provisions, it will be recalled, in combination establish a prima facie 
case that an extension of credit was extortionate. The Committee, how
ever, believes that a loan of such size, at snch !1 high rate of interest, and 
the repayment of which is unenforceable by any l!!,wful means is in 
fact loansharking, and that proof of all the speCIfied earmarks of 
loansharking should obviate proof of the extortionate clement as 
such. This is one of the significant modifications of existing law made 
by this section. 

Paragraph (3) provides that a person is guilty of an offense if he 
collects a repayment of an extension of credit that was .made or 
financed unlawfully, such making or financing having been in violation 
of paragraph (a) (1) or (a) (2). . 

This brings forward 18 U.S.C. 894(a) (1), except that the element 
of the use of extortionate means has been omitted. The elimination of 
this. element represents the Committee's view that in loansharking 
operations an extortionate aspect inheres in the dealings and is present, 
in however subtle a fashion, whenever payment occurs since the debtor 
is under a constant pressure to make his payments when due.55 Accord
ingly, the Committee considers that anyone collecting for the creditor 
should be deemed guilty of an offense if l1e has the requisite state of 
mind (to be discussed subsequently) as to the 1U1.tl1l'e of the indebted
ness. The word "repayment" is defined in section 1806 in similar 
terms to those used in 18 U.S.C. 891 and includes (1) a return, in 
whole or in part, of an extension of ereQit, and (2) a payment- of 
interest on, or of a charp;e for, an extension of credit .. 

Paragraph (4) prOVIdes that a person is guilty of an offense if 11e 
retaliates against any person for failing to repay an extension of 
I'T'('dit. mafle or financed in violation of para2Taphs' (a) (1) or (a) (2) 
hy subjecting' any person to bodily inj111'Y, kidnapping, 01' inj111'Y to 
"PPlltation, or by dnmacing property. 

This hrings forward 18 nRC. 8!>4( a) (2), hnt ('lari11('s t.he enrrcnt 
not.lon of "punish" hv specifically referring to the same kinrts of ininry 
01' damage as constitute extortionate means. The notion of "retalia
tion" iF; also deemed to convey more prpcisely the t1ll'llst of this 
offense, 56 .• 

"' Tho term "orlranlzntlon" I. defined In section tlL 
". Seo Unite(Z State8 Y. Smith, 811/Jra note 20; United. State8 Y. AlIllorcllo, 8upra note 46. 

n t 11101). It should be remembered that the concept of extortlonnte menns Includes ImplicIt • j, 
thrpntn. ". 

Ill! See also section 1358 (Retnllatlng against a Public SerYnnt). 
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B. Oulpability , 
The conduct in paragraph (1) is making or financing. Since no 

culpability standard is specifically prescribed, the applicable state of 
mind to be proved is at least "lmowing," i.e., that the offender was 
aware of the character of his actions.;;1 

The element that the extension of credit made or financed was "ex
tortionate" is an existing circumstance. As no culpability level is 
specifically designated, the' applicable state of mind that must be 
shown is, at a minimum, "reckless," i.e., that the offender was aware 
of but disregarded the risk that the circumstances comprising that 
tY2e of indebtedness existedoli8 , 

In paragraph (2), the conduct is again making or financing an ex
tension of credit and the culpability to be established is at least "know
ing." The remaining elements are existing circumstances as to which 
the requisite culpability is, at a minimum, "reckless," except that, by 
virtue of section 303(a) (2), no mental state need be shown as to the 
elements in .subparagraphs (A) and (0) that follow the phrase "in 
fact," (i.e., that the extension of credit was more than $100 in aggre
gate and that it was unenforceable through civil judicial process in any 
of the jurisdictions described). 

In paragraph (3), the conduct is collecting. Since no culpability 
level is set forth therein, the applicable mental state that must be 
proved is at least "knowing," i.e., that the defendant was aware of what 
he was doing. 59 , 

The element that the repayment collected was for an "extension 
of credit that was made or financed unlawfully" is an existing 
circumstance. As no culpability standard is contained in this section, 
the applicable state of mind to be estab1ished is, at a minimum, "reck
less," I.e., that the defendant was conscious of but disregarded the 
risk that the circumstance existed. Thus, in order for criminal liability 
to attach to a collector under this section, he must disregard a risk 
that the debt he is collecting was unlawfully made or financed (as well 
as being an "extension of credit" as defined in section 1806), and the 
risk must be such that its disregard constitutes a gross deviation from 
the standard of care that a reasonable pel'son would exercise in the 
circumstances.6o The fact that the making or financing was in violation 
of paragraphs (a) (1) or (a) (2) is also an existing circumstance. How
ever, by operation of section 303(d) (1) (A), no mental state need be 
shown as to this element. 

In parag-raph (4) the conduct is retaliating by subjecting any per
son to bodIly injury, kidnapping, or injury to reputation, or by dam
aging' property. Since no mental state is specifically prescribed, the 
applIcable level that must be shown is at least "lmowmg." 

The element that the retaliation was "for failing to repay an exten
sion of credit" states the particular purpose for which it must be 
established that the conduct was performed. 

The element that the extension of credit was made or financed in 
violation of paragraphs (a) (1} or (a) (2) is an existin~ circumstance 
as to which, however, by operation ofscction 303(d) (1) (A),nomental 

r;r See sections 303(b) (ll and 302(b) (ll' 
,., See sections 303(b) (2 and 302(c) (1 , 
GO See sections 303(b) (1 fillCI302(b) (1 , 
00 See section 302(c) (i), 
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state need be proved. Thus, unlike the offense in paragraph (3), the 
offense here requires no proof of any awareness of the illegal nature 
of the extension of credit since the act of retaliating against a person 
for the nonrepayment of an extension of credit, by one of the prohib
ited means, itself warrants criminal sanctions. 
3. Proof 

Subsection (ob) provides that if, in a prosecution under subsection 
(a) (1), evidence IS introduced tending to show the existence of the 
circumstances described in subsections (a) (2) (B) or (C), and direct 
('vidence is not available to show the understanding of the creditor and. 
t.he debtor concerning the possible consequences of a delay in making 
repayment of a failure to make payment, for the purpose of showing 
that understanding the court mD,y permit the introduction of evidence 
concerning the reputation as to eollection practices of the creditor in 
any community of which the debtor was a member at the time of the 
extension or credit. 

This is derived from 18 U.S.C. 892(c) and 894(c) and is essentially 
self-explanatory. In view of the specific limitations on the use of the 
reputation evidence and the occasion when it may be introduced (only 
when no direct evidence is available), the Committee believes that the 
provision, like those in current law, is clearly valid.61 

4. Jurisdiction 
This section contains no subsection setting forth the circumstances 

in which Federal jurisdiction exists. Accordingly, Federal jurisdiction 
over an offense herein is governed by the provisions of section 201 (b) 
(2). This broad scope of Federal jurisdiction (requiring, for ex
ample, no showing of an effect on interstate commerce) follows exist
ing law and is oased upon the findings expressed by Congress in 
section 201 of the Consumer Credit Protection Act of 1968.62 

5. Grading 
In place of the uniform twenty-year maximum prison sentence ap

plicable under 18 U.S.C. 892-894, the Committee has .drawn grading 
distinctions predicated upon the type of offense under this section. The 
Committee deems the offense of making or financing an extortionate 
extension of credit to be the most serious loanshu,rking activity and 
has graded it as a'Class C felony, carrying a maximum prison term 
of twelve years. The new offense of making or financing an extension 
or credit, 'having all the ea.rmarks of an "extortionate" extension of 
credit but not specifically requiring proof of an understandin9' that 
extortionate means may be used, is graded as a Class D felony \ up to 
six years in prison). The offenses in paragraphs (a) (3) and (a) (4) 
of collecting a repayment of an extension of credit or retaliating 
against a person for his failure to repay an extension of credit will 
typically involve individuals in the lower echelons of organized crime, 
and the offenses, being in themselves somewhat less serious, are graded 
as Class E felonies (up to three years in prison). Of course, if serious 
personal injury or property d!l!mage is done in the course of a collec·· 
tion or retaliation, such additional offenses may be punished as defined 
in chapters 16 and 17 (e.g., section 1611 (Maiming) and 1701 (Arson». 

01 See United states v. aure/a, 8upra note 48, Comnare also section 1724Ih). 
62 P.L. 90-32. 82 stat. 146. See Perez v. United States. supra note 25. sustaining the 

present loansharking statutes against a constitutional clnlm that some nexus with Inter. 
state or forellm commerce must be shown In an individual 'case. See also United States v. 
Sc7!a:fJer, 8upra note 51. 
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SECTION 1805. FAOILITATING A RACKETEERING ACTIVITY BY VIOIJENCE 

1. In Genercil and Present Federal Law 
This section enlarges upon 18 U.S.C. 1952(a) (2) so as to punish the 

commission of crimes of violence against the person (or crimes in
volving threats to commit such a crime of violence) with intent to 
facilitate a racketeering activity. 

18 U.S.C. 1952 (a) punishes by up to five years in prison whoever 
travels in interstate or foreign commerce or uses any facility in inter
state or foreign commerce, including the mail, with intent to (1) dis
tribute the proceeds of any unlawful activity, or (2) commit any 
crime of violence to further any unlawful activity, or (3) otherwise 
promote, manage, establish, carryon, or facilitate the promotion, man
agement, establishment, 01' carrying on, of any lmlawful activity, and 
thereafter performs or attempts to perform any of the acts speci
fied in paragraphs (1), (2), and (3). The term "unlawful activity" 
is defined to mean (1) any business enterprise involving gambling, 
liquor on which the Federal excise tax has not been paid, narcotics or 
controlled substances or prostitution offenses in violation of the laws 
of the Sta,te in which committed or of the United States, or (2) extor
tion, bribery, or arson in violation of the laws of the State in which 
committed or of the United Stutes. The phrase "crime of violence" is 
not defined and no reported cases under this branch of the statute ap
parently exist.63 However, the phrase would appear to cover crimes 
of violence against property, as well as those against the person.04 

fJ, The Offense 
A. Elements 

Subsection (a) provides that a person is guilty of an offense if, with 
intent to facilitate a racketeering activity, ~he engages in any conduct 
constituting an offense lmder subchapter A 01' B of chapter 16. 

The offenses in those subchapters are murder, manslaughter, negli
gent homicide, maiming, aggravated battery, battery, menacing, ter
rorizing, communicating a threat, and reclrless endangerment. Thus, 
this section is narrower than 18 U.S.C. 1952(a) (2) in that it covers 
only offenses involving violence or threat of violence against the person. 

However, the section is broader than 18 U.S,C. 1952(a) (2) in that 
the definition of "racketeering activity" in section 1806 (f) (discussed 
in r~lation to section 1801, above), which is drawn from 18 U.S.C. 
1961 and 1962, is morc expansive than the term "unlawful activity." 
That is so notwithstanding the fad; that, for obvious reasons, subsec
tion (b) herein contains a special definition of "racketeering activity" 
excluding therefrom the offenses in snbchapters A and B of chapter 
16 that constitute part of the general definition of "racketeering 
activity." 65 

The term "facilitate" in this section is not defined. It is intended 
to bear its present meaning of making easy or less difficult.o6 The 
facilitation, however, need not in fact occur nor need it be shown 
that the requisite offense under subchapter A or B of chapter 16 have 

63 Numerous pro3ecutlons exist under paragraphs (1) and (3) of section 1952(a). 
64 See the definition of "crime of violence" in section 111 of the subject bill. 
"" I.e .. murder, manslaughter, maiming, a!(gravnted battery, and terrorizing. Also ex

clUded from the definition of "raclteteerlng activity" under thlft section Is condnct In viola
tion of a State statute relntlllg to murder. 'See sectron 1806(f) (2) . 

•• See Unitecl State8 v. Judkin8, 428 F,2d 333 (6th Clr. 1970), aud cases cited therein. 
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taken place during, or ever have resulted in, racketeering activity. 
Note that, since the matter of Federal jurisdiction is handled apart 
from the elements of an offense under the proposed Code, a violation 
of this section could rest, e.g., on a homicide or battery, as described 
in subchapters A or B of chapter 16, over which there is no Federal 
jurisdiction. 

B. Oulpability 
The conduct in this section consists of engaging in any conduct 

constituting an offense under subchapter A or B of chapter 16. Since 
no culpability standard is designated herein, the applicable state of 
mind to be proved is at least "knowing," i.e., that the defendant was 
aware of the nat\lre of his actions.67 However; by virtue of section 
303(d) (1) (A), it!s .not necessary to prove any mental state as to the 
fact that the prohIbIted conduct constituted an offense under chapter 
16 (i.e., it is not necessary to prove that the defendant· knew he was 
violating the law). 

The element that the condnct have been engaged in with intent to 
facilitate a racketeering activity sets forth the particular purpose for 
which the government must establish that the conduct was performed. 
3. Jurisdiction 

There is Federal jurisdiction over an offense in this section'in two', 
circumstances. The first is if the United States mail or a facility of 
interstate or foreign commerce is llsed in the planning, promotion, 
management, execution, consnmmation, or concealment of the offense, 
or in the distribution of the proceeds of the offense. This carries for
ward the using a facnity branch of 18 U.S.C. ID52. The second cir
cumstances is if movement of a person across a State or United States' 
boundary occurs in the planning, promotion, management, execution,. 
consummation, or concealment of the offense or in the distribution 
of the proceeds of the offense. This brings forward the travel branch 
of 18 U.S.C. 1952, but in a somewhat enlal'ged form so that the travel 
of any person (including the victim) l'elati ye to the offense is sufficient 
to establish Federal jurisdiction, not only travel of the offender.o8 

4. Grading; 
An offense under this section is gl'Uded as a Class D felony (up to 

six years in prison). This preserves approximately the current 
grading level of the offense. 

SECTION 1806. DEFINITIONS Fon SunCIlAl'TElt A 

This section contains various definitions for the offenses in this 
subchapter. These definitions have been discussed in connection witIl 
the offenses to which they apply. 

01 See sections 303 (b) (1) and 3(}2(b) (1). . 
os See also, for a similar modification of jurisdiction vis-a-vis 18 U.S.C. 1952. sections 

11321, (Witnesa Bribery), 17121 (Robbery), and 1722 (Extortion)' Compare Rewis v. United 
States, 40'1 U.S. 808 (1971). United States v. DeOavalaantc, 440 F.'2d 1264, 1268 (3d Clr. 
1971). 
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SUBCHAPTER B.-DRUG OFFENSES 

(Secfions 1811-1815) 

The four offenses in this subchapter consolidate, and, with some 
significant changes, recodify, the criminal provisions of the Drug 
Abuse Prevention and Control Act of 1970, 21 U.S.C. 801 et 8eq.l The 
offenses in this subchapter are Trafficking ili an Upiate (section 1811) ; 
rrafficking in Drugs (section 1812) ; Possessing' Drugs (section 1813) ; 
and Violating a Drug Regulation (Section 1814).2 Section 1815 con
tains definitions and a defense applicable to the foregoing sections. 

Present Federal law will be discussed in relation to each of the 
proposed offenses. As background to such discussion, however, the 
following brief history is pertinent. 

Until October 1970 heroin, cocaine, marihuana, LSD, peyote, and 
numerous other dangerous drugs were regulated under a variety of 
Federal statutes. Many of the statutes were based on the taxing power; 
others, on the power to regulate commerce. Most Federal laws relating 
to unlawful dealings in narcotics and marihuana were found in the 
Internal Revenue Code. Penalties applying to such crimes were set 
forth in 26 US.C. 7237. In addition other statutes provided penalties 
of from five to twenty years' imprisonment for narcotic or marihuana 
offenses. Among them were those (1) making illegal the impol'tatioll 
of narcotics contrary to law and furbidding' any dealing in or trans
porting of illegally imported narcotics (21 US.C. 174); (2) doing 
the same with regard to marihllalla (21 US.C. 176a) ; and (3) out
lawing the possession of narcotics on vessels (21 US.C. 184a). Section 
1403 of title 18 of the United States Code provided a penalty of from 
two to five years in prison fo!' the use of communication facnities to 
violate other narcotIc laws, and 21 US.C. 17Gb established a sen
tence of from ten years to life imprisonment, or a possible death pen
alty, for sale of heroin to juveniles. Finally, portions of the Food, 
Drug, and Cosmetic Act contained provisions and penalties relating' 
to illegal dealings in depre3sant and stimulant substances such as LSD, 
peyote, amphetamines, and barbiturates (former 21 U.S.C. 231 (v) , 
331(q),and333(b) ). 

On October 27, 1970, the Comprehensive Drug Abuse Prevention 
Imel Control Act of. 1970 was enacted into law.S The Act is divided into 
four titles. Title I establishes, under the jurisdiction of the Depart.
ment of Health, Education, and Welfare, certain rehabilitation pro
grams relating to drug abuse. TiHe IV provides for annual reports to 

1 Seetlons 1811-1815 nccept the recommendntlons of the American Bar Association. 
Henrlngs. p. 5~15. 

• The Committee does not nt this time nntlclpate n Federnl policy of experlmentnl opiate 
maintenance which woulil Imply the decrlmlnallzntlon of all but large-scnle snles of drugs 
nm1 the trentmpnt of adillctlon- nnil usn/!e-relateil offenses ns symptomntlc of dlsense rnther 
than crlme_ Thl~ British system hnR hnd con~ldernhle prnctlcnl Sllccess (see Stntement of 
.Tohn Ruckley. SheriI!'. Middlesex County. Mns~ .. Hnnrlngs pp. 3105 et seC).)' uut Is not 
without Its opponents (Henrlngs. pp. 3206-3223). For n compnrlson of this nmblllatol'Y 
mnlntpnnnce scheme and present clvll commitment progrnms. see Hearings, pp. 3227-3243. 

• P.L. 91-513. 84 Stat. 1236. 

(789) 
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the Congress by the Secretary of Health, Education and Welfare re
garding certain advisory councils. Titles II and III constitute a com
plete revision and consolidation of all Federal statutes relating to deal-
111gS in narcotics, marihuana, and other dangerous drugs, both licit 
and illicit. Title II is lmown as the Controlled Substances Act (21 
U.S.C. 801 et seq.) ; title III, as the Controlled Substances Import 
and Export Act (21 U.S.C. 951, et seq.) . 

SECTION 1811. TRAFFICKING IN AN OPIATE 

I. In Geneml 
This section and section 1812 substantially restate provisions con

tained in the Controlled Substances Act and tile Controlled Substances 
Import and Export Act, i.e., 21 U.S.C. 841, 952 (a), 053 (a), 055, and 
05D. This seeLion deals with opiates. Section 1812 regulates transac
tions in non-opiate drugs and subst'ances. 
2. Present Federal Law 

A. ~1 U.S.O.841 
21 U.S.C. 841(a) makes it unlawful for any person, except 

as authorized by this subchapter (i.e., the Controlled Substances 
Act), "knowingly or intentionally (1) to manufacture, distrib
ute or dispense, or possess with intent to manufacture, distribute, 
or 11ispense, a controlled substance; or (2) to create, distribute or dis
pense or possess with intent to distribute or dispense, a counterfeit 
substance." 

Most of the terms used in this section are defined in 21 U.S.C. 802. 
For example, the term "controlled substance:' is defined in 21 U.S.C. 
802(6) to mean a drug or other substance, 01' immediate precUl'sor,4 
included in schedule I, II, III, IV, or V of part B of this subchapter 
(i.e., 21 U.S.C. 811-812). The term "counterfeit substance" is defined 
in 21 U.S.C. 802(7) to mean a controlled substance which, or the 
container or labeling of which, without authorization bears the trade
mark, trade name, or other identifying mark, imprint, number, or 
device, or any likeness thereof, of a inmlufacturel', distributor, or dis
penser other than the person or persons who in fact manufactured, 
distributed, or dispensed such substance and which thereby falsely 
purports or is represented to be the product of, or to have been dis
tributed by, such other manniacturer, distributor, or dispenser. 

The word "dispense" is defined in 21 U.S;O. 802(10) as meaning 
to "deliver" a controlled substance to an ultimate llser or research 
subject by, or pursuant to the lawful order of, a practitioner,~ including 
the prescribing and administering of a controlled substance and tho 
packaging, labeling, or compounding necessary to prepare tho sub
stance for such delivery. 

The terms "deliver" and "delivery" are defined in 21 U.S.O. 802(8) 
to mean the actual, const.ructive, 01' attempted transfer of It controlled 
substance, whether or not there exists an agency relationship. The pnr
pose of the latter clause was to overrule a line of east's under the nar
cotic laws in force prior to tho Drll.9.' Abuse and Oont.rol Act. of 1070 
holding that It defendant could not. he convicted of selling narcotics to 
the pnrchaser if he acted as the agC'nt of the purchaser (altl1ough he 

'The term "Immediate precursor" Is deflned In 21 U.S.C. 802(22). 
I The term "practitioner" Is deflned In 21 U.S.C. 802(20). 
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could be convicted, lllder another provision, of having facilitated the 
sale).6 , 

The word "distribute" is defined in 21 U.S.C. 802 (11) to mean to 
deliver (other than by administering or dispensing) a controlled sub
stance. "Administer" ,in turn is defined in 21 U.S.C. 802(2) to refer 
to the direct application of a controlled substance to the body of a 
patient or research subject by (A) a practitioner (or, in his presence, 
by his authorized agent), or (B) the patient or research subject at the 
direction and in the presence of the practitioner, whether such applica
tion be by injection, inhalation, ingestion, 01' any other means. 

The term "manufacture" is defined in 21 U.S.C. S02(14) to mean 
the production, preparation, propagation, compounding, or processing 
of a drug or other substance either directly or indirectly or by extrac
tion from substances of natural origin, or independently by means 
of chemical synthesis or by a combhiation of extraction and chemical 
synthesis, and includes any packaging or repackaging of such sub
stance or labeling or reln,beling of its container; except that such term 
does not include the preparation, compOlmding, packaging, or labeling 
of a drug or other substance in conformity with the applicable State 
or local law by a practitioner as nn incident to his administrn.tion 
or dispensing of such drug or substance in the course of his professional 
practice. 

The penalties for a violation of section 841 (a) are set forth in a 
complex (I,rray of provisions in 21 U.S.C. 841 (b), 844, and 845, and 
vary depending upon such factors as the type of controlled substance 
imrolved, whether the offender had a previous conviction, and whether 
the offense involved a distribution to a person lmder twenty-one years 
of age. 

Section 841 (b) provides that, except as otherwise provided in 21 
U.S.C. 845, where a schedule I or II narcotic is involved, the penalty 
is ordinarily up to fifteen years in pdson; a specinl pnrole term of at 
least three years must nlso be imposed. If the offender has previously 
been convicted of any felonious violn.tion of the Drug Abuse and Con
trol Act of 1970 or other la,,, of the United States relating to narcotic 
drugs, marihuana, or depressant or stimulant substances, and the con
viction has become final, the maximum prison sentence is increased to 
thirty years plus a minimum special parole term of at least six years. 

"When a schedule I or II non-narcotic substance or a schedule III 
substance is involved, the violator is <:rdinarily subject to imprison
ment for up to five years, plus a speClul parole term of at least two 
years. In the case of a subsequent offender, both penalties are doubl~d. 

When a schedule IV substance is involved, the penalty customarIly 
is imprisonment for up to three years, plus a special parole term of 
at least one year. In the case of a subsequent offender, both penalties 
are doubled. 

When a sclledule V substance is involved, the penalty normally 
is imprisonment for up to one year. However, if the violator is a 
Rllbser[llent offender, the maximum sentence is increased to two years 
in prison. 

An offender who distribntes a "smnll amonnt of mnrihuann for no 
remuneration" is to be treaterl as though he has violated 21 U.S.C. 844, 

• ]1),/l'" T,CIOls v, United Stutes, 337 F,2c1 541 (D.C, Clr, 1064). cert. denied, 381 U,S, 920 
(jOEl;') : A(/urns v, Ulllted States, 220 F,2d 2117 (5th Clr. 11l55) : United States v, Sawyer, 
~10 F.2d 169 (3d Clr. 19M), . 
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which prohibits the unauthorized possession of a controlled substance. 
The penalty under that section is the same as that provided when a 
schedule V substance is involved, except that a special procedure is 
afforded whereby the court may, if the offense is the first offense of 
the defendant involving narcotics, marihuana, or depressant or stimu
lant substances, with the consent of the defendant, and without enter
ing judgment, defer further proceedings and place him on probation 
subject to such reasonable conditions as the court may impose. The 
successful completion of the probationary period results in the ex
pungement of the conviction (but no such expungement may occur 
more than once with respect to any person). 

21 U.S.C. 845 (a) provides that a person at least eighteen years of 
age who violates section 841 (a) (1) by distributing a controlled sub
stance to a person under twenty-one years of age is ordinarily punished 
by a term of imprisonment up to, and a special parole term at least 
twice, that authorized in section 841 (b). In the case of a violator pre
viously convicted under section 845 (a), or under former 21 U.S.C. 
333 (b), the maximum prison and special parole terms are three timeg 
those prescribed in section 841 (b) . 

In addition to all the foregoing penalties, 21 U.S.C. 849 provides 
a procedure for the classification of a defendant as a "dangerous spe
cial drug offender," authorizing the imposition of a sentence of im
prisonment up to twenty-five years. A complex definition of "special 
drug offender" is set forth in 21 u.S.C. 849 (e). A defendant is deemed 
to be "dangerous" if a period of confinement longer than that pro
vided for hi~ felonious act is required for the protection of the public 
from further criminal conduct on his part. As explained in connection 
with section 1801 (Operating a Racketeering Syndicate), these pro
visions will not be brought forward in the Code,1 

B.~l V.S.O.95~(a) 
This statute makes it unlawful to import into the customs 

territory of the United States from any place outside thereof (but 
within the United States), or to import into the United States 
from any place outside thereof, any controlled substance in schedules 
I or II, or any narcotic drug in schedules III, IV, or V. Para
graphs (1) and (2) of this subsection contain certain exceptions 
to this prohibition. Paragraph (1) permits the importation of as much 
crude opium and coca leaves as the Attorney General finds to be nec
essary to provide for medical, scientific, or other legitimate purposes. 
Paragraph (2) allows the importation of such amounts of any con
trolled substance in schedules I or II, or any narcotic drug in sched
ules III, IV, or Vas the Attorney General finds to be necessary for the 
medical, scientific, or other legitimate needs of the United States. How
ever, such importations are permitted only during an emergency in 
\\'hich domestic supplies of such drugs are found to be inadequate 01' 

when competition among domestic manufacturers is inadequate and 
cannot be made adequate by registering more manufacturers. 

The term "import" is defined in 21 U.S.C. 951(a) (1) to mean, with 
respect to any article, "any bringing in or introduction of such article 
into any area (whether or not such bringing in or introduction con-

• 21 U.S.C. 848 describes in elfect a separate o1rense of being a leader of a continuIng 
rrlmlnal enterprise InvolvIng five or more persons who engage In a serIes of felonious 
violatIons of the Drug Abuse and Control Act of 1970. This o1rense ill Incorporated into 
propoged sectIon 1801 (OperatIng a Racketeering Syndicate). 
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stitutes an importation within the meaning of the tariff laws of the 
United States)." 

The term "customs territory" is defined in 21 U.S.C. 951(11,) (2) 
to have the meaning assigned to such term by general headnote 2 to 
the Tariff Schedules of the United States. 

The term "United States" is defined in 21 U.S.C. 802(26) to 
mean "all places and waters, continental or insular, subject to the 
jurisdiction oHhe United States." 8 

The penalties for a violation.of section 952(11,) are prescribed in 21 
U.S.C. 960 and 962. Under section 960, whoever "knowingly or inten
tionally" imports a schedule I or II narcotic drug may be imprisoned 
up to fifteen years. Any term of imprisonment must be accompanied 
by a special parole term of not less than three years. 
If the offense involves any other controlled substance, the maximum 

penalty is five years in prison; any sentence of imprisonment imposed 
must include a special parole term of not less than two years if the sub
stance is in schedules I, II, or III, and one year if it is in schedule IV. 

Section 962 deals with subsequent offenses and provides that, if a 
person has been previously convicted. of a felony relating to narcotic 
drugs, marihuana, or depressant or stimulant drugs, the maximum 
permissible prison term for conviction of any offense in this subchap
ter (Le., the Controlled Substances Import and Export Act) is 
doubled. 

O.~l u.s.a. 953 (a) 
This statute makes it unlawful to export from the United 

States any narcotic drug in schedules I, II, III, or IV, unless (1) 
it is exported to a country which is a party to certain interna
tional narcotic control conventions, (2) the destination country has 
an adequate narcotic import control system, (3) the destina
tion country has issued the consignee a narcotic import license, (4) 
the exporter establishes that the narcotic is to be used for medical 
or scientific purposes in the destination country, and (5) the Attorney 
General has issued an export permit. 21 U.S.C. 953 (b) contains a 
further exception allowing the Attorney General to authorize the 
exportation of any narcotIc dru~ in schedules I-IV to any country 
which is a party to the internatIOnal agreements mentioned in sub
section (a) if the particular drug is to be applied to a special scien
tific purpose in the country of destination and the authorities of such 
country will permit its importation for such purpose. . 

The penalties are prescribed by 21 U.S.C. 960 and 962 and are the 
same as those applicable to section 952 (a) . 

D. ~1 U.S.a. 955 
. This section renders it unlawful for any person to bring or 
possess on board any vessel or aircraft,· or on board any vehicle 
of a carrier, arriving in or departing from the United States or 
the customs territory thereof, a controlled substance in sched
ules I or II or a narcotic drug in schedules III or IV, unless such 
substance or drug is a part of the cargo entered in the manifest or 
part of the official supplies of the vessel, aircraft, or vehicle. 

8 Cf. United ."Itates V. JllatthewR, 427 F.2c1 992 (5th Clr. 1970). holding, under predeces· 
sor statutes, that a person committed an offense by bringing a narcotic from a possession 
ot the United States (the Panama Canal Zoue) into a State. 
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The penalties are identical to those in section 952 ( a ) . 
E. ~1 U.S.C. 959 

This statute makes it unlawful for any person to manufacture 
or distribute a controlled substance in schedules I or II intend
ing or knowing that such substance will be unlawfully imported into 
the United States. The section specifically states that it is intended 
to reach acts of manufacture or distribution committed outside the 
territorial jurisdiction of the United States~ and fixes venue for trial 
as the district where an accused enters the United States, or the 
District of Columbia. . 

The penalties for a violation of this section are the same as for 21 
U.S.C.952(a).0 
3. The Offense 

Subsection (a) p·r.ovides that a person is guilty of an offense if he: 
(1) manufactures or traffics in an opiate; 
(2) creates or traffics in a counterfeit substance containing an 

opiate; 
(3) imports or exports an opiate, or possesses an opiate aboard 

a vehicle arriving in or departing from the United States or the 
customs territory of the United States; or 

(4) manufactures or traffics in an opiate for import into the 
United States. 

The term "opiate" is defined in section 1815(a) (5) to mean a mix
ture or substance containing a detectable amount of any narcotic 
drug 10 that is a controlled substance list.ed in schedule I or II, other 
than a narcotic drug consisting of (a) coca leaves; (b) a compound, 
manufacture, salt, derivative, or preparntion of coca leaves; or (c) n 
substance chemically identical thereto. 

The terms "controlled substance," "counterfeit substance," "narcotic 
drug," and "manufacture" are all defined in section 1815 (a) (1) to 
have the meaning given to those terms in 21 U.S.C. 802. 

The word "traffic" is defined in section 111 to mean (a) to sell, trans
fer, distribute, dispense, or otherwise dispose of to another person as 
consideration for anything of value; or (b) to buy, receive, possess, 
or obtain control of with intent to do any of the foregoing. 

The term "distribute" is defined in section 1815(a) (1) to have tIle 
meaning designated in 21 U.S.C. 802 .. The term "dispense" is defined 
in section 1815(a) (3) to mean to "deliver a controlled substance to an 
ultimate user or research subject by, or pursuant to the order of, a 
practitioner, including the prescribing or administering of a con
trolled substance and the packaging, labelling, or compounding neces
sary to prepare the substance for such delivery." This carries forward 
the definition of "dispense" in 21 U.S.C. 802, with the J?rincipalmodifi- . 
cation that the word "lawful" before "order of a practItioner" has been 
deleted. The presence of this word in the current definition creates 
troublesome ambiguities and has given rise to conflicting interpreta
tions with respect to the relationship between. the offenses of "dis
pensing" and "distributing" as regards physicans or other practi-

• 21 U.S.C. 846 and 963 punish an attempt or conspiracy to commit nny offense In the 
Drug Abuse nnd Control Act of 1970. These stntutes are carried forward In sections 1001 
(Criminal Attempt) and 1002 (Criminal Conspiracy) of the subject bill. . 

10 The concept of a "detectahle amount" carrieR forward current lnw. See United StatllR 'Y. 
Nel8on, 499 F.2d 965 (8th elr. 1974); UnUea States v. Suaauth, 458 F.2d 1222, 1224 
(10th Clr. 1972). 
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tioners under the statute. Taken literally, the word "lawful" could be 
read to preclude a conviction of a physician licensed to dispense nar
cotics, even in a case where he "dispensed" such drugs not in the regu
lar 'Course of practice. The First and Ninth Circuits ;haye indeed 
held that in such a case the prosecution should be brought under the 
"distributing" bran,ch of 21 U.S.C. 841; 11 the Fifth CircUlt disagrees.~2 
To obviate this unnecessary problem, the Committee has eliminated 
the adjective "lawfully," permitting a prosecution of a :rchysician 
either for distributing 01' dIspensing. If the dispensing was 'lawful," 
the practitioner-defendant is afforded a defense that his conduct was 
authorized by the provisions of the Controlled Substances Act.13 

The term "custo,ms territory of the United States" is defined in 
section 1815(a) (2) to have its identical meaning in current law (21 
U.S.C. 951).14 With respect to "import," however, the Committee has 

. essentially adopted in this subchapter the definition in the offense 
section of present law, 21 U.S.C. 952(a). Thus, the term is defined in 
section 1815(n:) (4) to mean to' "import into the United States from 
any place outside the United States, or into the customs territory of 
the United States from any place outside the customs territory of the 
United States but within the United States." ~G The following illus
trates the effect of this langua O'e. If J olm Doe transports heroin from 
Europe to the Virgin Islands,l.le is guilty of unlawful importation.1G 

Richard Roe's transportation of the heroin from the Virgin Islands to 
Puerto Rico or Florida would also constitute an illegal importation.17 

The terms "schedule I," and the other "schedules" are defined in 
section 1815 (a) (6) to refer to the schedules of controlled substancE)S 
esta:blished by 21 U.S.C. 812. 

ParagrllJphs (1) and (2) continue offenses now in 21 U.S.C. 841(a). 
The Committee's term "traffics" may broaden the offenses as currently 
stated sinee it is all-encompassing and refers to any manner of "dis
pos[aIJ" to another person, and not merely to distribute or dispense 
(in addition to manufacturing) as under section 841 ( a). It should 
also be noted that implicit in the definition of "traffics" is the rejection 
of the "purchasing agent" doctrine. As remarked earlier, this doctrine 
was eliminated in the Drug Abuse Prevention and Control Act of 1970 
by means of the definition of "deliver' in 21 U.S.C. 802. The inclusion 
of such verbs as "transfer" and "dispose" in the concept of "traffics" 
also accomplishes this result, since, although an agent of a purchaser 

U UnUecl States v. Badia, 490 F.2d 296 (1st Clr. 1973); United States v. lJlack, 512 
F.2d 864 (9th Clr. 1975). 

12 Unitecl State8 v. Leigh, 487 F.2d 206 (5th Clr. 1973). In United States v. Moore, 
423 U.S. 122 (1975), the Supreme Court dId not resolve th~s questIon, but dId hold 
that a licensed physIcIan may be prosecuted under 21 U.S.C. 841 and not only, as the 
court below had held. under 21 U.S.C. 842 and 843. 

13 See Rectlon 1815 (b), dIscussed in.Jra. A correspondIng deletIon of the modIfier 
"Inwfully" has been made In the conformIng amendments In the rleflnltlon of the term 
"ultImate user," utilized In the definItIon of "dIspense." See 21 U.S.C. 802(25). 

"General henrlnote 2 of the Tnrlff Schedules. to 'WhIch the definitIon makes reference. 
Includes States, the DIstrIct of ColumbIa, and Puerto Rico withIn the "customs terrItory." 

,. Thp further definItion of "Import" as mcanln~ nny brlnillng In or IntroductIon of an 
nrtlcle Into any area hns been retaIned In 21 U.S.C. 951 amI Is, therefore, also applicable 
unrler thIs sectIon. 

,. See the definItion of "UnIted States" In section 111 as Including nil "states" (a term 
deflner! to 1ncl1Hle all possessIons and terrItorIes of the Un Iter! States, as well as the Dis
trict of Columbln. Puerto RIco. Guam. etc.), all places and wnters, continental or Insular. 
that are snbject to thc specIal terrItorIal or maritime jurIsdIction of the UnIted States, and 
thp aIrspace oyerl.\'lng such Stntes. places. 'lind waters. 

,. See United States Y. Matthew8, 8upra note 8, renchlng an Identical reS'UIt under prior 
law. 
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may not "sell" drugs to his princival, he certainly "transfers" or "dis
poses" of tl1em so as to come withm this section.18 

With respect to the offenses of possession with intent, <mcompassed 
within the meaning of "traffics," the Committee intends to perpetuate 
current law to the effect that possession may be either constructive or 
actual,lg and that an intent to sell or otherwise dispose of the substance 
may be inferred from quantity of the substance possessed, as well as 
from other circumstances such as its manner of packaging.20 
. The conduct in these offenses is manufacturing 01; trafficking in a 
substance (paragraph (1» and creating or trafficking in a substance 
(paragraph (2». Since no culpability level is specifically designated, 
the applicable state of mind that must be proved is at least "knowing," 
i.e., that the defendant was aware of the nature of hIs actions.21 

The element that the substance was an "opiate" in paragraph (1) 
or a "counterfeit substance containing an opiate" in paragraph (2) is 
an existing circumstance. As no culpability standard is prescribed in 
this section, the applicable state of mind that must be established is, at 
a minimum, "reckless," i.e., that the defendant was conscious of but 
disregarded the risk that the circumstance existed, and the risk was 
such that its disregard constituted a gross deviation from the degree 
of care that a reasonable person would have exercised in the circum
stances.22 

The combination of requiring at least "lmowing" conduct and ((reck
lessness" as to the nature of tlie substance, reduces, but only slightly, 
the scienter required by present law. Although 21 U.S.C. 841 (like 
the other offenses carried forward in this and the next section) speaks 
in terms of "knowingly or intentionally," the courts have interpreted 
"knowingly" to include conscious avoidance or studied ignorance, and 
have sustained jury instructions that lmowleclge may be inferred where 
the defendant "del~berately closed his eyeE' to what he had every reason 
to believe was the fact." 23 Both cases cited affirmed convictions for im
porting and possessing cocaine with intent to sell, where the evidence. 
showed that the defendant received or was promised substantial money 
to carry through customs a suitcase or package, notwithstanding the 
defendant's contention that he did not actually lmow what was in the 
suitcase or package and that, while he realized he was doing some
thing wrong, the substance could have been smuggled goods other thr.n 
narcotics. 

Under the Committee's formulation, something hiSS than conscious 
avoidance will suffice for criminallin.bility, but the actor must have dis
regarded a substantial risk, of which he was n.ware, that the substance 
trafficked in was an opiate. 

This is a fair standard, since, in the situation in the J oZy and 
Olivm'es-T! ega cases just referred to, a rcasonn.ble anclln. ,,-abiding pel'-

is Ree U11ited States v. Pierce, 408 F.2d 712 (D.C. Clr. 1074). nnd cases cHert thercln. 
to E.g., llnitc(l Statcs v. Ma8pero, 496 F.2d 1354. 1359 {5th Clr. 1!l74) ; United State8 ,'. 

Philips. 496 F.2d 1395. 1397 (5th Clr. 1074) ; United .~tate8 v. Jame8. 494 F.2d 1007. 
1031 (D.C. Clr.). cert. (lenled, 8ub nom. Jaok8on v. United States, 419 U.S. 1020 (1074). 

20 E.g., United Statc8 Y. Weleblr. 498 F.2d 346, 350-351 (4th Clr. 1974). nnd rnse" cltecl 
therein; United Statc8 v. Sigal, 500 F.2d 1118, 1123 (10th Clr.). cert. denied. 4m U.S. 
054 (1974). . 

21 See scctlons 303(b) (1) and 302(b) (1). 
.. See sections 303 (b) (2) nnd 302 (c) (1). 
23 See United State8 v. Jolll, 493 F.2d 672, 674 (2d Clr. 1974) ; Unitcd State8 v. 0llvarc8-

Vega, 495 F.2d 827, 830 (2d Clr. 1974). 

'-.-.... 
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son would check or inquire into the contents of the package before 
agreeing to perform the requested task of carrying it through. customs. 
A failure to do so would constitute a gross deviation from the degree 
of care that a reasonable and law-abidmg person would exercise, and, 
in the Committee's view, affords ample basis for the imposition of 
criminal sanctions. 

Paragraph (3) brings forward the offenses (insofar as they cover 
opiates) in 21 U.S.C. 952(0.), 953(0.), and 955. The latter offense 
has been somewhat expanded in that it currently reaches only posses
sion aboard a vessel, aircraft, or "vehicle of a carrier," whereas this. 
section covers possession aboard any "vehicle." The term "vehicle" 
is defined in section 111 to mean a motor vehicle, vessel, railroad vehicle, 
or aircraft. Thus, at least in its coverage of private motor vehicles, 
this section expands current Jaw under 21 U.S.C. 955. 

The conduct in this offense is importing, exporting, or possessing a 
substance. As no culpability level is set forth in this section, the ap
plicable state of mind that must be proved is at least "knowing," 
i.e., that the offender was aware of the nature of his actions.24 

The elements that the substance was an "opiate" and that, as to the 
possession branch, it was "aboard a vehicle arriving in or departing 
from the United States," etc., are existin~ circumstances. Smce no 
culpability standard is specifically prescrIbed, the applicable state 
of mind to be shown is, at a minimum, "reckless," i.e., that the of
fender was aware of but disregarded the risk that the circumstances 
existed.25 

Paragraph (4) brings forward offenses in 21 U.S.C. 959. Insofar 
as the term "traffics" is broader than the concept of "distribute" in pres
ent law, this section expands the offense to cover all manner of deal
ings in opiates for import into the United States. 

The conduct is manufacturing or trafficking in a substance. Since 
no culpability level is designated, the applicable state of mind is, as 
under the foregoing paragraphs, at least "knowing." The nature of 
the substance :is an existing circnmstance as to which the minimum 
state of mind that must be shown is "reckless." The element "for im
port into the United States" states the particular purpose for which 
it must be proved that the conduct was performed. 
4. JurbJaiation 

This section c~ntains no subsection setting forth the extent to which 
Federal jurisdiction exists over an offense herein. Therefore, Federal 
jurisdiction ovel" an offense in this section is governed by the provi
sions of section 201 (b) (2). It should be noted that extraterritorial 
jurisdiction may be asserted over the offense in paragraph (4), by vir
tue of E:ection 204( d). This continues current law l111cler 21 U.S.C. 959.26 

The generally broad scope of jurisdiction is consistent with the con
gressional findings and declarations in the Drug Abuse and Control 

"flee sections 303(b)(1) and 302(b) (1). 
"" flee sections 303(b) (2) and 302(c) (11. 
." Unite(l States v. Kinll, 552 F.2d 833, 850-852 (9th Cir. 1976). 
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Act of 1970.21 Regulation of intrastate transactions under these and 
similar findings in predecessor statutes has been uniformly sustained 
against constitutional challenge. 28 

5. Grading 
Subsection (b) simplifies and revamps the complex penalty scheme 

in the Drug Abuse and Control Act of 1970. 
The most serious status (i.e., Class B felony-up to twenty-five years 

in prison) is reserved for cases in which (1) the opiate weighs one hun
dred grams or more, (2) the offense consists of distributing the opiate 
to a person who is less than eighteen years old and is at least five years 
younger than the defendant, or (3) the offense is committed after 
the defendant has been convicted of a felony under Federal, State, 
or foreign law relating to an opiate, or while he was on release pending 
trial for an offense under this section. 

The first branch of this provision reflects the Committee's view that 
persons whose offense involves one hundred grams of an opiate are 
likely to be major traffickers deserving of severe punishment.29 

The second branch generally brings forward the heightened penalty 
under 21 U.S.C. 845 when the offense involves distributing a controlled 
substance toa minor. However, whereas that section applies whenever 
the distribution is to a person under twenty-one years of ·age by a 
person over eighteen, this section treats as victim-minors only persons 
under eighteen, and reaches only individuals at least five years older 
than the victim, where the situation is likely to involve corruption of 
the minor rather than a trafficking transaction by a peer.so 

The third branch of this provision applies to previous felony con
victions in violation of State or foreign law, as well as Federal law. 

27 See 21 U.S.C. 801, whlch provides: 
The Congress makes the following findings nnd declnrdlons: 
(1) Many of the drugs Included within this subchapter have n useful and leg1t1mate 

medical purpose nnd are necessary to maintain the health and general welfare of the 
American people. 

(2) The megal Importation, manufacture, distribution, nnd possession and Improper 
use of controlled substances hnve a substantial nnd detrimental etrect on the health and 
general welfare of the American people. 

(3) A major portion of the traffic In controlled SUbstances fiows through Interstate and 
foreign commerce. Incidents of the traffic which nre not an Integral part of. the inter
s~ate or foreign flow. such as manufacture, local distribution, and possession, nonthe
less have a substantlal.and direct etrect upon Interstate commerce becnuse-

(A) After manufacture, many controlled substances nre transported in inter
state commerce. 

fB) Controlled substances distributed locally usually have been trnnsported 
In Interstnte commerce immediately before their distribution, and 

(C) Controlled substances possessed commonly flow through Interstate com
merce Immediately prior to such possession. 

(4) Local distrIbution and possession of controlle!} substances contribute to swell
Ing the Interstate traffic In such substan~es. 

(5) Controlled substances manufactur~d nnd distributed Intrastate cannot be ditter
entia ted from controlled substnnces manufactured and distributed Interstate. Thus, It Is 
not feasible to distinguish, In terms of controls, between controlled substances mnnufl\C
tured and distributed Interstate nnd controlled substnnces manufactured and distributed 
Intrastate. 

(6) Federnl control of Intrnstate Incidents of the traffic In controlled substnnces Is 
essentlnl to the effective control of the Interstate Incidents of such traffic. 

(7) The United States Is a party to the Single Convention on Narcotic Drl1A's. 1 1161. 
and other Internatlonnl conventions designed to estabUsh elfectlve control ov~r Inter· 
national and domestic traffic In controlJpl1 substnnces. 

"" RA'. United. State8 v. Lopez, 459 F.2d 949, 951-952 (5th Clr.). cert. denied. 409 U.S. 
R78 (1072), nnd cnses cited therein; UlIitecl States v. Lumem', 417 F.2d 626 (8th Clr. 
1969), cert. deuled. suo 110m. },[cE1ttiJ'c v. United StU.tC8, 397 U.S. 967 (1970). nnd cases 
cited therein: cf. Pel-ez v. United States. 402 U.S. 146 (1971): 

"" The New York City Bar Assoclntlon's Special Committee supported heavier penalties 
for "whQlesale distribution or snle or possession of large quant!tles" of dangerous drugs. 
Rep Hparlnl1R. p. 1l!HI4. . 

30 See sectlou 1043 (Se:tunl Abuse of 1l1lIlnor). where the Bame device was ut!1lzcd, but In 
the definition of the offense rather than In grading. 

----. ---------------------. 
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This expands current law under 21 U.S.C. 841 (b) and 962, ·the double
the-penalty provisions of which are triggered only by a previous, final 
conviction under a law of the United States regulating narcotic drugs, 
marihuana, or depressant or sf;imulant drugs. The Committee con
siders that opiate trafficking violations are so deleterious to the well
being of the American people that offenders 'Who have been previously 
found guilty of trafficking in such drugs under State and foreign, as 
well as Federal laws (or who commit such offense while on release 
a waiting trial for an offense under this section), merit harSh penalties. 
The Committee intends that a "conviction" be usable for augmentation 
of sentence purposes even though it is on appeal or the subject of a 
certiorari request.31 

In any other case, the offense is graded as a Class C felony (up to 
twelve years in prison). This generally continues the existing penalty 
range applicable to opiate offenses when no aggravating factor is 
present. 

Subsection (b) also provides that, notwithstanding the provisions 
of part III of this title, the court may not sentence the defendant to 
probation but shall sentence him to a term of imprisonment of not less 
than two years without c1esignating eligibility for early release dl~ring 
the first t-\yo years of the term, with the sentence to run consecutively 
to any other term of imprisonment imposed upon the defendant, unless 
the court finds that, at the time or the offense) the defendant was less 
than eighteen years old; the defendant's mental capacity was signifi
cantly impairec1, although the impairment was not such as to constitute 
a defense; the defendant was uncler unusual ancl substantial duress, 
although not such duress as to constitute a defense; or the defendant 
was an accomplice whose participation in the offense was relatively 
minor. This provision is new. It reflects the Commitee's belief that 
the seriousness of the opiate offenses described herein ordinarily war
rants a mandatory minimum prison sentence. A sentence imposed 
uncleI' this provision, since it canllot include a designation of any por
tion of the first two years of t11e prisoll term as a port.ion during which 
t~le defendant is to be subject to early release, has the effect under sec
tIons 2301 (c), 2302 (a), and 3824( a) of l'equil'jng imprisonment for 
at least tlvo years minus any time. credited for satisfactory behavior 
under section ?8~4 (b). However, the h~i'shness and inflexibility of the 
man~latol'y .mlI~llml1n terms ~l'e ~tmeboratecl by the enumeration of 
speCIfic m~bgatlllg factors wInch, If found by the court to exist, negate 
the necessIty to impose the mandatory minimum sentence. 

SECTION 1812. TRAFFICKING IN DRUGS 

1. In General and Present Federal Law 
This section complements the previous offense and deals with trlitI

ficking' in controlled substances other than opiates. It brings forward 
21 u.s.a. 841, 952 (a), 953 (a), 955, and 959 to the extent those statutes 
covel' non-opiate substances. 
f3. The Offense 

Subsection (a) provides that a person is /rUi1ty of an offense j f 
he (1) manufactures or traffics in a controlled substance other than 

31 See State 01 Arizona V. Court oj Appeal8 Division r. 441 P. 2d 544. 547 (Ariz. 1068) : 
cf. United States v. Frallicevich, 471 F.2d 427 (5th Clr. 1073). 
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an opiate, (2) creates or traffics in a cOlmterfeit substance other than 
a counterfeit substance containing an opiate, (3) imports or exports 
a controlled substance other than opiate, or possesses a controlled sub
stance other than an opiate aboard a vehicle arriving in or departing 
from the United States or the customs territory of the United States, 
or (4) manufactures or traffics in a controlled substance, other than an 
opiate, and other than a substance listed in schedules III, IV or V, 
for import into the United States. 

The analysis of the elements and culpability attending these offenses 
is identical to that under section 1811 (a) (1) through (4) and the dis
cussion there should be adverted to here. The final offense is limited 
to schedule I or II substances to accord with the limited purview of 
the offense in 21 U.S.C. 959. 
3.-Jurisdiation 

The scope of Federal jurisdiction under this se.ction is the same as 
under section 1811 and the discussion there is equally applicable here. 
4. Grading 

In this section the Commitb~e has continued the general sentencing 
scheme in current law which distinguishes between schedule I or II 
narcotic drugs and other substances, and contains special provisions 
for marihuana.32 

Under paragraph (b) (1), the most serious penalties under this 
section (Le., Class C felony-up to twelve years in prison) apply when 
the controlled substance involved in the offense is a narcotic drug listed 
in schedules lor II. 

Under paragraph (b) (2), an offense is a Class D felony (up to 
six years in prison) if the controlled substance is other than a narcotic 
drug listed in schedules I or II and is other than three lnmdred grams 
or less of marihuana distributed for no remuneration. This latter 
exclusion (permitting more lenient treatment of marihuana distribu
tion offenses in paragraph (b) (4» brings forward the similar pro
vision in 21 U.S.C. 841 (b) (4), which applies to any person who dis
tributes a "small amount of marihuana for no remuneration." In 
place of the term "small amount" the Committee has substituted 
a specific quantity thereby obdating vagueness problems. 

Under paragraph (b) (3), an offense under this section is graded as 
It Class E felony (up to three years in prison) if the controlled sub
stance is listed in schedule IV. 

Under paragraph (b) (4), an offense herein is graded as a Class A 
misdemeanor (up to one year in prison) if the controlled substance 
is listed in schedule V, or is one hundred to three hundred grams of 
marihuana. The latter provision brings forwanl the one-year penalty 
made generally aplicable to the distribution of small amounts of 
marihuana via 21 U.S.C. 841 (b) (4) (844). 

The Committee has, moreover, created a further grading distinction 
in paragraph (b) (5) if the controlled substance is less than one hun-

02 Tt shoul'l be noted tllUt tIle Committee has nmended the definition of "mnrlllllnna" In 
21 U.S.C. $02 to mnke clenr thnt nIl species of thnt plnnt are covercd. This accords with 
the result reached by all federal courts of appeal u)1der tile existing definition, although 
sOllie district ceurts hnve 11eld to the contrnrv and the Issue continues to generate litiga
tion. S~e, e.g., United Statcs v. Walton, 514 ·F. 2rl 201 (D.C. Clr. 1975) and cnses cited 
therein; nnd s~e UnUml Statcs Y. Gal!ia, 520 F. 2d 1340. 1352 (8th Cir. 1975). There Is 
c1early 110 renson to e:<:cept partlculnr species of marihuana from coverage and the 
Committee's amendment shOUld thus fairly put an end to the current debate regnrding 
an apparent loophole In the Inw. 

'----------------------------------- -- -
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dred grams of marihuana. The offense lmder these circumstances is 
graded as a Class B misdemeanor, carrying a maximum penalty of six 
months in prison. 

Subsection (b) additionally provides that each of the foregoing 
grading levels shall be increased, so that the offense is of the clas,s 
next above that specified, if the offense consists of distributing the 
controlled substance to a person who is less than eighteen years old 
and who is at least five years younger than the defendant. This formu
lation has been discussed in connection with the preceding section 
and generally brings forward the provisions of 21 u.s.a. 845. The 
Committee, however, determined not to perpetuate the recidivist pro
visions of 21 U.S.C. 841(b) and 962 with respect to this offense. Such 
recidivism should be taken into account by the Sentencing Commission 
and the court in determining the appropriateness of a defendant's 
sentence. The grading levels provided are deemed adequate to punish 
and deter recidivists and, unlike the case with respect to opiates, the 
Committee does not consider that an automatic augmentation of the 
maximum penalty is necessary or proper with respect to the offenses 
in this section. 

Similarly the Committee has omitted the general scheme in 21 U.S.C. 
845, which calls for a tripling of penalties if the offender is a recidi
vist and the distribution is to a minor. The Committee considers the 
tripling concept to be inequitable and unduly severe. 

SECTION l1l13. POSSESSING DRUGS 

1. In General and Present Federal La10 

This section deals with simple possession of controlled snbstances 
and is a lesser included offense of sections 1811 and 1812.33 It is 
generally based upon 21 U.S.C. 844 (a). 

21 U.S.C. 844(a) punishes by up to one year in prison 34 whoever 
knowingly or intentionally possesses a controlled substance unless such 
substance was obtained directly, or purusant to a valicl prescription or 
order, from a practitioner, while acting in the course of his profes
sional practice (or except as otherwise provided by the Drug Abuse 
and Control Act of 1970). 

The term "practitioner" is defined in 21 U.S.C. 802(20) to mean 
a physician, dentist, veterinarian, scientific investigator, pharmacy, 
hospital, or other person licensed. registered, or otherwise permitted, by 
the United States or the jurisdiction in which he practices or does 
r('search, to distribute, dispense, conduct, research with respect to, ad
minister, or use in teaching or chemical analysis, a controlled sub
stance in the course of his professional practice or research.35 

e. The Offen8e 
Subsection (a) provides that a person is guilty of an offense if he 

possesses a controlled substance. 
The term "controlled substance" is in section 1815 (a) (1) given 

the same meaning as it now has undcr scction 802 (6), i.e., a drug or 

"" Sep Sansone v. UlIitecT. States, 3110 u.s. 343, 340-350 (1965) ; United States Y. Blake, 
~R4 fo'.2rl fiO. fiR (Stll Clr. 1073). (,prt. <'!pnlecl. 417 U.R. 040 (1974). 

N The ppnalty risPR to two years in prison If the offense is a second or subsequent offense 
undpr ~pctlon 844(u). 

"" The terms "distribute," "dispense," and "administer" arc /tlso defined In 21 U.S.C. 802 
lind hnve been set forth In relation to the explanation of section 1811. 
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other substance, or immediate precursor, included in schedules I-V, 
but not including distilled spirits, wine, malt beverages, or tobacco. 

The Committee intends that the concept of "possesses" includes both 
actual and constructive possession, as has been repeatedly held in cur
rent law.36 

The bill as introduced and as reported by the Subcommittee would 
have exempted from Federal prosecution possession cases involving ten 
grams or less of marihuana. The Committee version of the bill, how
ever, penalizes as an infraction possession of small amounts of mari
huana. 37 The Committee believes, however, that the regulation of 
marihuana possession in small amounts is generally a matter for the 
States. 38 The Federal government today is not enforcing, either by 
arrest or prosecution, the current penal prohibition against the simple 
possession of marihuana; because of the lack of resources, enforcement 
1S concentrated upon the large-scale trafficker. 39 

A continuation of a Federal criminal penalty for simple possession 
of a small quantity of marihuana is largely symbolic; state l'e!?rms, 
however) are not. All but about 1 percent of the nation's marIJuana 
arrests occur at the state level. The Committee Amendment aclrnowl· 
edges that our Federal law enforcement officers shoulcl not be burdened 
with the arrest and prosecution of simple marijuana possession offend
ers, while at the same time it sets a model for the states that some dis
couragement p,'ovision should be kept in the form of a criminal fine, 
for the simple possession of small amounts of marijuana. 

The conduct in this section is possessing a substance. Since no cul
pability level is specifically prescribed, the applicable state of mind 
to be proved is at least "knowing," i.e., that the offender was aware 
of the nature of his actions. ·10 ,. • 

The element that what was possessed was (t "controlled substance" 
is an existing circumstance. As no culpabilit.y stn.nc1nrc1 is specifically 
designated, the applicable state of mind that must be shown is, at a 
minimum, "reckless," i.e., that the offender was Itwal'e of but dis
regarded the risk that the circumstance existed.41 

This degree of culplJ,bility reduces, but only slightly, the scienter 
required by the courts undel' the "knowingly or intentionally" stand
ard in present law. This issue has been fully explained in relation to 
section 1811 and that discussion should be consulted here. 
3. Defense 

Subsection (b) provides that it is a defense to It prosecution under 
this section that the controlled substance wns obj·nined directly from 
or pursuant to a valid prescription or order issued by, a practitioner 
acting in the course of his professional practice. This continues the 

311 E.g .. United States v. Jlaspel'o, sl/pm note 19, at 1359; United States v. Crippen, 459 
F.2<113S1 (3d Cll'. 1912). 

37 See Hearings before the Subcommittee to Inyestigate .TuypnUe Delinquency. Committee 
on the Judiciary. U.S. Senate, "Marihnana Decrhnlnall7.lltion" and Supplements I aud II, 
94th Congress, 1st Sess .. May 14, 1915; see, summarizing the current stnte of knowledge 
as to the effects of mnrllHlf1.llll use, "Considerations for and ngnlnst the Rednction of 
I?edernl Penalties for Possession of Small Amounts of Marihuann for Personal Use," a 
Report of the Honse Select Committee on Narcotics Alluse find Control, !l5th Cong., 1st 
Sess .. Pp. 6-14 (1917). 

38 About one-fifth of the States presently hayc laws decriminalizing the possession of a 
smllllamonnt of marihuana for personal use. These states account for nearly 32 percent of 
the natlon's population. Such legislation is being considered In more than thirty other 
States. lIZ. at 1. 

3!1 Ill. at 15-16 . 
• , See sections 303(b) (1) anc11l02(b) (1). 
u See sections 303(b) (2) and 302(c) (1). 

L-______________________________________ . __ 
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exception in 21 U.S.C. 844(a).42 The matter is denominated as a 
"defense," thus me:1ning that the government 'will not 11:1ve to nega
tive the issue unless it is sufficiently raised-by the evidence, whereupon 
the government will bear the burden of disproving the defense beyond 
a reasonable doubt.43 This is in accord with current law, since 21 
U.S.C. 885 (a) (1) provides, inte?' alia, that it shall not be necessary 
for the United States to negative any exemption set forth in this 
subchapter (i.e., 21 U.S.C. 801-886) in any pleading or trial and that 
the burden of going forward with the evidence with respect to any 
such exemption 01' exception shall be upon the person claiming its 
benefit. 

It should be noted that the concept of "acting in the course of his 
professional practice" would not include activities such as a physi
cian's selling controlled substances to a dealer or addict, or distribut
ing 01' dispensing controlled substances to addicts merely to cater to or 
satisfy an appetite or craving for such drugS.44 

Following existing law, the Committee does not intend that addic
tion be :1 defense to a ch:1rge of possession of a controlled substance.45 

4. Arre8t Preoluded 
Subsection (c) provides that a person who is apprehended for 

possession of a controlled substance consisting of thirty grams or less 
of marihuana shall not be arrested for the offense, but instead shall 
be issued a summons. 
5. JU1udiotion 

This section cont:1ins no subsection setting forth the extent to which 
Federal jurisdiction exists. Therefore, by operation of section 201 
(b) (2), there is Federal jmisc1iction over an offense herein if it is 
committed within the extraterritorial jurisdiction to the extent pro
vided in section 204 and the general or special jurisdiction of the 
United States, as defined in sections 202 and 203. This carries forward 
the present scope of jurisdiction under 21 U.S.C. 844 (a). 
6. Gradin,q 

An offense under this Bection is graded as a Class D felony (up to 
six years in prison) if the controlled substance is one hundred grams 
or more of an opiate. The Committee belif>ves that possession of this 
quantity of an opiate is tantamount to possession with intent to traffic 
and therefore has made such possession itself a serious offense. Of 
course, if less than one hundred grams is involved, tlhe government 
must prove the requisite intent under section 1811. An offense under 
this section iB a· Class A misdemeanor (up to one year in prison) if 
the controlled substance is less than one hundred grams of an opiate, 
is one hundred and fifty grams or more of marihuana, or is a substance 
other than an opiate or marihuana; it is a Class C misdemeanor (up 
to thirty days in prison) if the controlled substance is more than 

·12 Sre nlso Lilldm' Y. Ullitccl States, 208 U.S. 5. 1'6-22 (1fl25). nnd Boyel Y. Unitecl 
States, 271 U.S. 104 (11126), both slmllnrly construing n predecessor ennctment. 

'3 See 111'Oposed Rule 25.1 of the Federal Rules of Criminnl Procedure, contnlned in 
the subject bill . 

• , See Jin FucI, MOil Y. Unitell StateB. 2';;4 U.S. 189, 194 11(20) ; Unitecl Sta.tcB Y. Gollie,., 
478 F.2cl 268, 270-272 (5th Clr. 11173); nnd compnre Limler Y. [;lIitccl .',tates, supra 
note 42 . 

. mE.g., Uniteel StateB Y. Moore. 486 F. 2cll139 (D.C. Cir.) (en banal, cert. denied. 414 
U.S. 980 (1973) ; cf. Powell Y. TelDas, 392 U.S. 514 (1968). For a contrnry view. see Hear· 
Ings, pp. 1468-1469 (testimony of A.C.L.U.). 
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thirty grams but less than one hundred and fifty grams of mari
huana, but notwithstanding the provisions of Part III of this title, 
the authorized fine is not n"iol'e than $500; it is an infraction if the 
controlled substance is thirty grams or less of marihuana, but not
withstanding the provisions of ParL III of this title, the penalty is 
limited to a maximum criminal fine of from $100 to $500 depending 
on the amount possessed and the number of prior marihuana con
victions. For possession of less than one hundred and fifty grams of 
marihuana, this greatly reduces the penalty as compared with current 
law.46 

SECTION 1814. VIOLATING A DnUG REGULATION 

1. In Geneml and Present F' ederal Law 
This section deals prima~'i1y with regulatory offenses committed by 

those registered to handle contronec1 substances under the Controlled 
Substances Act or the Controlled Substnnces Import nl1d Export Act.. 
It. carries forward without substantial change the offenses described 
in 21 U.S.C. 842(a) and (b), 843 (a) (1), (2), (3), and (5), and D54. 
21 U.S.C. 842(a) makes it unlawful for any person: 

(1) Who is subj ect to the requ~rements of part C 47 to distribute 
or dispense a controlled substance in violation of section 829 of 
this title; 

(2) who is a registrant to distribute or dispense a controlled 
substance not :.tuthorized by his registmtion to another registrant 
or other authorized person or to inannfact.l1l·(l :t contmllccl suh
stance not authorizecl by his registration; 

(3) Who is a registrant to distribute u controlled substunce in 
violution of section ~825 of this title; 

(4) To remove, alter, or obliterate a symbol or label required 
by section 825 of this title; 

(5) To refuse 01' fail to make, keep, or furnish any record, re
port, notification, declaration, order or order form, statement, 
invoice, or information required undcr this subchapter or sub
chapter II of this chapter; 

(6) To refuse uny entry into any premises or inspection author-
ized by this subchapter or subchapter II of this chapter; . 

(7) To remove, break, injure, or deface a seal placed upon con
trolled substances pursuant to section 824(f) or 881 of this tit.le 
or to remove or dispose of substances so placed under senI ; or 

(8) To use, to his own advantage, or to reveal, other than to 
duly authorized officers or employees of the United States, or to 
the courts when relevant in any judicial proceeding under this 
subchapter or subchapter II of this chapter, any information ac
quired in the course of an inspection authorized by this subchapter 
concerning any method or process which as a trade secret is el1l
titled to protection. 

,. The special provisions in 21 U.S.C. 844 (b). llermittlng' the deferral of entry of a judg
ment of ~onvictlon for a first-time offender on a charge of unlawfui possession. tlw placing' 
of the off~nder on probation. and the ultimate cxpunA'cment of the conviction if the terIll 
of probation is sl1ccessfl111v ~olllpleterl. hnvp be~n carried forward In section 3807 of 
the corle. It should be notc!l tlillt the Committee adopted an nmcnllment to section 3807 
during' its consideration of the bill that significantly expanded the expungement ])1'0-
"islons with respect to possession of small amounts of marihuana. 

47 Part C (21 U.S.C. 821-820) deals with the registration of manufacturcrs, distributors. 
And dlspensen or controlled substnnces. 



805 Section 1814. 

21 U.S.C. 842 (b) makes it unlawful for any person who is a reg
istrant to manufacture a controlled substance III schedules I or II 
which is (1) not expressly authorized by his registration and by a 
quota assigned to him pursuant to 21 U.S.C. 826, or (2) in excess of 
a quota assigned to him pursuant to that statute. 

21 U.S.C. 842(c) (2) provides t.hnt whoever is found to have "know
ingly" violated this section is ordinarily liable to imprisonment =or up 
to one year; however, if the violntion is the second such offense under 
this section or if the defendant had been previously convicted of any 
crime under the Drug Abuse and Control Act of 1970 or other law of 
the United States relating to narcotir. drugs, marihuana, or depres
sant or stimulant substances, the penalty rises to a maximum of two 
years in prison. 

21 U.S.C. 843 makes it unlawful for any person knowingly or 
intentionally: 

(1) Who is a registrant to distribute a controlled substance 
classified in schedule I or II, in the course of his legitimate busi
ness, except pursuant to an order or an order form as required by 
section 828 of this title; J 

(2) To use in the course of the manufacture or distribution of 
a controlled substance a registration number which is fictitious, 
revoked, suspended, or issued to another person; 

(3) To acquire or obtain possession of a controlled substance by 
misrepresentation, fraud, forgery, deception, or subterfuge; 

(4) To furnish false or fraudulent material information in, or 
omit any material information from, any application, report, 
record, or other document required to be made, kept, or filed under 
this subchapter or subchapter II of this chapter; or 

(5) To make, distribute, or possess nny punch, die, plate, stone, 
or other thing designed to print, imprint, or reproduce the trade
mark, trade name, or other identifying mark, imprint, or device 
of another or any likeness of any of the foregoing upon any drug 
or container or labeling thereof so as to render such a drug 11 

counterfeit substance. 
The offense in paragraph (4) is not carried forward in this section, 

but is subsumed within the more generic offenses in sections 1301 
(Obstructing a Government Function by Fraud) and 1343 (Making a 
False Statement). 

21 U.S.C. 843 (b) makes it unlawful for a person knowingly or inten
tionally to use any communication facility in committing or causing or 
facilitating the commission of any act constituting a felony under the 
Drug Abuse and Control Act of 1970. This provision is not directly 
brought forward uncleI' this section, but is covered by means of section 
401 relating to accomplice linbility and the broad scope of juris
diction which applies to all the offenses in this subchapter. 

The penalties for violating subsection (a) are contained in sub
section (c). The maximum penalty is ordinarily up to four years in 
prison; however, it doubles if the offense is the second such offense 
uncler this section, or if the offender had previously been convicted of 
n felony un(1er tJw Dl'llg' Abuse and Control Act of 1970, or under any 
othe: law of the United States relating to narcotic drugs, marihuana, 
or stlmulnnt or depressant substances. 

92-919 0 - 77 - pt. 1 - 52 
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21 U.S.C. 954 provides that notwithstanding the importation and 
exportation offenses in sections 952 and 953 and the registration of 
importers and exporters requirement under section 957, a controlled 
substance in schedule I may be imported into the United States for 
transshipment to another country, to be transferred from one vessel, 
vehicle, or aircraft to another vessel, vehicle, or aircraft within the 
United States for immediate exportation, provided that such importa
tion, transfer, or transshipment is (1) for scientific, medical, or other 
legitimate purposes in the country of destination, and (2) the prior 
written approval of the Attorney General has been obtained. In addi
tion, 21 U.S.C. 954 renders it lawful to import, transfer, or transship 
a controlled substance in schedules II, III, or IV, provided that ad
vance notice is given to the Attorney General in accordance wit1) 
regUlations. . 

21 U.S.C. 961(2) authorizes the imposition of a sentence of up to 
one year in prison .for any person found to have violated section 954 
knowingly or intentionally. In addition, 21 U.S.C. 962 provides for 
double the applicable penalty in the event the offense is a second or 
subseqnent offense under the Drug Abur:;e and Control Act of 1970, or 
the defendant had been previously convicted of a felonious violation 
of the laws of the United States relating to narcotic drugs, marihuana, 
or depressant or stimulant substances. 

13. The Offense 
Subsection (a) provides that a person is guilty of an offense if he 

violates: 
(1) section 402(a) or (b) of the Controlled Substances Act (21 

U.S.C. 842 (a) or (b» (relating to the dispensing and manufac
turing of controlled substances by registered mU11ufacturers, dis
tributors, and dispensers of cOJitrolled substances); 

(2) section 403(a) (1), (2), (3),01'\ (5) of the Controlled Sub
stances Act (21 U.S.C. 843(a) (1), (2:), (3), or (5» (relating to 
distribution of controlled sl1bstancesby registrants and the nse 
of labeling implements to render a. drug a connterfeit substance) ; 
or 

(3) section 1004 of the Controlled Substances Import and Ex
port Act (21 U.S.C. 954) (relating to the importation for trans
shipment to another country of controlled substances). 

The term "violates" is defined in section 111 to mean in fact to 
engage in conduct which is proscribed,· prohibited, declared unlawful, 
or made subject to a. penalty. Moreover, under section 303(d) (1) (A), 
no mental state nekd be proved as to the fact that conduct violates a 
statute or regulation. Thus, this offense preserves intact the elements 
(including jurisdictional 48 and culpability elements) of the crimes rin 
current law. The descriptions of the underlying offenses contained ill 
parentheses are not to be construed as limiting the scope or application 
of the statutes referred to.40 . 
3. Grading 

An offense described in paragraph (a) (2) is generally graded as a 
Class E felony (up to three years in prison). This retains, as nearly as 

,8 See section 201(b) (2) . 
•• See section 112 (b). 

L-_________________________________________________________________ _ 
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possible under the proposed Code's grading system, the penalty level of 
the offenses in existing law (fom years) . 

An offense under paragraphs (a) (1) or (a) (3) is graded as a 
Class A misdemeanor (up to one year in prison). This preserves the 
normal maximum penalty imposable currently. 50 

SECTION 1815. GENERAL PROVISIONS FOR SUBCHAPTER B 

This section contains, inte1' alia, various definitions applicable to 
the offenses in this subchapter. These have been adequately explained 
in connection with the offenses to which they pertain, and no further 
discussion of them is necessary. 

Subsection (b) contains a general defense to a prosecution under 
sections 1811, 1812, anc11813 that the actor's conduct was authorized 
by the provisions of the Controlled Substances Act or the Controlled 
Substances Import :md Export Act. . 

This continues existing In.,,, since the statutes brought forward by 
sections 1811, 1812, and 1813 gencrnJly contain the clause, "except as 
authorized by this subchapter" or some equivalent language,51 and, 
in any event, the exception for allthorize(1 conduct is implicit. 

By virtue of 21 U.S.C. 885, discnssed in connection with the special 
defense in proposed section 1813, the existing exception for authorized 
conduct is made a matter of defense which the government need not 
negative in its pleadings or disprove at trial tUltil the defendant has 
sufficiently raised the jssne. Hence, clnssifyillg !,his exception as a 
"defense" serves to perpetuate current law in thIS regard.52 . 

60 The Committee has eliminated the increased recld1vist penalties in cnrrent law. For 
explonation. sep the iliscllss!on with respect to section 1812. 

"E.g., 21 U.S.C. 841(11.), 844(11.). 
62 See proposed Rule 25.1 of the Federal Rules of Criminal Procedure contained in the 

subject bill. 21 U.S.C. 885 has generally been sustained all'alnst constltutionlll challen~e. 
Unitofl States Y. Roson7Jeru. 515 F.2d 1!)0, 19S-10!) (9th ·Clr.). cert. denieil, 423 U.S: 1031 
(1975) ; United, Statcs v, Benish, 3S9 F. Supp. '557, 560 (W.D. Pa.), aff'd, 523 F.2d 1051 
(3d Clr.), cert. denied, 424 U:S. 954 (1976). However. in 'United Sta.tes v. Bla.ck. 8upm 
note 11, the Ninth 'Circuit hela the requirement that the defendant go forward with e"l
ilence inyalid as applied to a physician charged with distrlbut!n~ eontroUed substances not 
In the "usual course of his professional practice." 

• 
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SUBOI-IAPTER C.-EXPLOSIVES AND FlREARHS OFFENSES 

(Sections 1821-1824) 

This subchapter carries forward Ole basic firearms and explosives 
offenses in current Jaw. Except for a Jew I'ehti n!ly III i 1l01' instances, 
no effort luts bec1lll1ade to add to or subtl·ltet :from the scope of pres(mt 
Federal coverage. Certain offenses moveel to title 15 because of their 
basic regulatory nature have been referred to in this title for theil' 
penalties in accordance with the general policy that all serious criminal \ 
offenses should be co~tained in the proposed new Federal criminal 
code. The offenses in this subchapter are concerned with explosives 
(section 1821), firearms (section 1822), using a firearm or other 
,YC'apon in the course of a crime (section 1823), and possessing or plac- , 
ing a firearm aboard an aircraft (section 1824). 

SECTIO~ 1821. EXI'LOSIVES OFFENSES 

1. In General and Present Federal Law 
This section brings forward offenses in chapter 40 of title 18, spe

cifically 18 U.S.C. 842(a) through (i) ltnd 18 U.S.C. 844(d) and (g). 
Because 18 U.S.C. 842 is primarlly regulatory in nature, its provisions 
have been transferred to title 15 and the ofl'enses here restated in terms 
of whoever "violates" those provisions. This section also provides that 
it is an ,offense to violate 46 U.S.C. 170(14),49 U.S.C. 1472 (h) (2), or 
49 U.S.C. 1809 (b)., which relate to illegal transportation of hazardous 
materials. . 

Chapter 40 of title 18 (consistinO' of 18 U.S.C. 841-848) was en
acted in 1970. 18 U.S.C. 842 sets fortll, in subsections (a) through (Ie), 
a number of unlawful acts relating to the regulation and licensing of 
the business of importing, manufacturing, or c1C'aling in explosive 
materials. 

Subsection (n.) makes it unlawful for any person (1) to engage in 
the business of importing, manufacturing, or dealing in explosive 
materials without a license issued under this cha'Pter, or (2) know
ingly to withhold information or to make any false or fictitious oral 
or written statement or to furnish any false or fictitious identification, 
intended or likely to deceive for the purpose of obtaining explosive 
materials, or a lIcense, permit, exemption, or relief from disability 
under this chapter, and (3) other than a licensee or permittee know
ingly to transport, ship, receive, etc., in interstate or foreign commerce 
any explosive materials 1 or to distribute explosive materials to any 
person (other than a licensee or permittee) who the distributor has 
reasonable cause to believe does not reside in the State in which the 
distributor resicles.2 

1 An exception IR crpnted for n person WllO purchnsea explosive materials lawfully In a 
contlgnous Stn teo If the trnnsportatlon. shipment. or receipt of such exploslves Is permltte(l 
by the Inw of the State In which he reslnes. 

"18 U.S.C. 841 contains definltlonR for chnpter 40. Ine1untng the terms "person," "Inter
state or foreign commerce," "explosive materlnls," "permittee," "licensee," nnd "distrib
ute." 

(808) 
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Subsection (Ib) makes it unlawful for any licensee knowingly to 
distribute any explosive materials to any Rerson except (1) a licensee, 
(2) a permittee, or (3) a resident of the State where the distribution 
is made and in which the licensee is licensed to do business or a State 
contiguous thereto if permitted by the laws of the State of the pur
chaser's residence. 

Subsection (c) makes it unlawful for any licensee to distribute 
explosive materials to any person who the licensee has reason to believe 
intends to transport such explosive materials into a State where the 
purchase, possession, or use of explosive materials is prohibited, or 
which does not permit its resident to transport or ship explosive ma; 
terials into it or to receive explosive materials in it. 

Subsection (d) makes it unlawful for any licensee knowingly to 
distribute explosive materials to any individual who (1) is under 
twenty-one years of age, (2) has been convicted in any court of a crime 
punishable by imprisonment exceeding one year,S (3) is under indict
ment for a crime punishable by imprisonment exceeding one year, (4) 
is a fugitive from justice, (5) is an unlawful user of marihuana, or 
any depressant or stimulant drug, or narcotic, as those terms are 
defined, respectively, in 26 U.S.C. 4761, 21 U.S.C. 101(v), and 26 
U.S.C. 4731(a), or (6) has been adjudicated a mental defective. 

Subsection (e) makes it unlawful for any licensee knowingly to 
distribute any explosive materials to any person in any State where the 
purchase, possession, or use by such person of explosive materials 
would be in violation of any State law or published ordinance appli
cable at the place of distribution. 

Subsection (f) makes it unlawful for any licensee or permittee will
fully to manufacture, import, distribute, or receive explosive materials, 
without making such records as the Secretary of the Treasury may 
require by regulation. 

Subsection (g) makes it unlawful for any licensee or permittee 
knowingly to make any false entry in any record which he is required 
to keep pursuant to this section. 

Subsection (h) makes it unlawful for a person to receive; conceal, 
transport, ship, restore, Qarter, sell, or dispose of any explOSIve mate
rials knowing or having reasonable cause to believe that they were 
stolen.4 

Subsection (i) makes it unlawful for any person (1) who is under 
indictment for, or who has been convicted in any court of, a crime 
punishable by imprisonment exceeding one year,5 (2) who is a fugi
tive from justice, (3) who is an unlawful user of or addicted to mari
huana, or any depressant or stimulant drug, or narcotic drug, as those 
terms are defined, respectively, in 28 U.S.C. 4761,21 U.S.C. 201 (v), 
and 26 U.S.C. 4731(a), or (4) who has been adjudicated as a mental 

3 The term "crime punishable by Imprisonment .•• exceeding one year" Is defined In 
section 841 to exclude (1) any Federal or State offenses pertaining to antitrust violations, 
unfair trade practices. restraints of trade, or other similar offenses ns the Secretary of the 
Treasury may by regulation designate, or (2) any State offense (other than one Involving 
a firearm or explosive) classified as n misdemeanor by the laws of the State nnd punishable 
by a term of Imprisonment of two years or less. 

• See United, State8 v. Daw8on, 467 F.2d 668 (8th Clr. 1972). cert. denied, 410 U.S. 956 
(1973), sustninlng this statute fiS a valid exercise of congressional power notwithstanding 
It requires no showing of an interstate nexus or effect on Interstate commerce. . 

5 In United, States v. Iloctor, 487 F.2d 270 (9th Cil'. 1973), the court held that a 
person who pleaded guilty In State courts to a felony, but whose conviction was 
subsequently "expunged" pursuant to a State statute hecause he satlsfactorlly fulfilled the 
conditions of his probation, was not to be considered, for purposes of 18 U.S.C. 844(1), ns 
hnvlng been previously "convicted." 
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defective or committed to a mental institution, to ship or transport 
any explosive in interstate or foreign;commerce or to receive any ex
plosive which has been so shipped or transported. 

Subsection (j) makes it unlawful for any person to store any ex
plosive in a manner not in conformity with regulations promulgated 
by the Secretary of the Treasury. 

Subsection (k) makes it unlawful for any person having Imowledge 
of the theft or loss of any explosive materials from his stock to fail 
to report any such theft or loss within twenty-four hours of discovery 
to the Secretary of the. Treasury and to appropriate local authorities. 

18 U.S.O. 845 sets forth various exceptions to the coverage under 
the foregoing subsections, including any aspect of the transportation 
of explosive materials via railroad, water, highway, or air, which is 
regulated by the United States Department of Transportation,6 the 
UE;e of explosive materials in certai.n medir.ines and medical agents, 
the transportation, shipment, receipt or il11portation of explosive 
materials for delivery to any agency of the United States or to a 
State or political subdivision, small arms ammnnition and components 
thereof, black powder in quantities not exceeding fifty pounds, and 
the manufacture, under the regulation of the military departments of 
the United States, of explosive materials for, or their distribution to 
or storage or possession by, the military or naval services or other 
agencies of the United States, or to otiler establishments owned or 
operated on behalf of the United States. 

Under 18 U.S.O. 844( a), whoever violates subsections (a) through 
(i) of Section 842 may be punished by up to ten years in prison; under 
18 U.S.O. 844(b), whoever violates subsections (j) and (k) may be 
punished by up to one year in prison. 

18 U.S.C. 844(d) punishes by up to ten years in prison 7 whoever 
transports or receives, or attempts to do so, any explosiyo 8 in inter
state or foreign commerce, with tho Imowledge or intent that it will 
be. used to injure, kill, or intimidate any individual or unlawfully to 
damage or destroy any building, vehicle, or other real or personal 
properly. 

18 U.S.O. 844(g) penalizes by up to one year in prison whoever 
possesses an explosive in any building in whole or in part owned, pos
sessed, or used by or leased to the United States or any department or 
agency thereof, except with the written consent of the agency, depart
ment, or person responsible for the management of such building. 

46 U.S.O. 1'70 provides that it is unlawful to transport certain ex
plosives or hazardous materials on vessels in violation of the section 
or regulations promulgated by the Oommandant of the Ooast Guard. 
Under 46 U.S.O. 170 (14), as amended in 1974 by the Hazardous 
Materials Transportation A.ct, whoever knowingly violates It pro
vision of the section or the regulations may be punished by up to five 
years' imprisonment. 

• See United States v. Illingworth, 489 F.2d 264 (10th Clr. 1973), holUlng that, under 
this exception. no prosecution under 18 U.S.C. 842 would lie for transporting explosives 
across State lines without a permit where the accused had carried dynamite on board an 
nlrcraft in view of a Federal Avlntlon Administration regulation proscribing the carrying 
of dynamite on passenger aircraft. Of course, the conduct at Issue Is otherwise prosecuta

·ble. I.e., under 49 U.S.C. 1472(h). 
7 The penalty Increases If personal injury or death results from the commission of the 

o ffpnRe. 
8 The term "explosive" Is defined for section 844 In 18 U.S.C. 844 (j) in somewhat different 

term. than for section 842. 
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49 U.S:C. 1472(h) (2) provides up to five years' imprisonment for 
a person who willfully delivers hazardous materials for air transpor
tation in violation of a rule, regulation, or order of the Secretary of 
Transportation. 

49 U.S.C. 1809(b), as enacted in 1974 as section 110(b) of the 
Hazardous Materials Transportation Act, punishes by up to five years' 
imprisonment a willful violation of the Act. The Act restricts trans
portation of hazardous materials in commerce and provides, for regu
lations by the Secretary of Transportation. 
9. The O/fe'fUJe 

Subsection (a) provides that a person is guilty of an offense if he 
(1) transports or possesses an explosive with intent that it be used, or 
with knowledge that it ma.y be used, to commit a Federal, State, or local 
felony, (2) violates a provision included in subsections (a) through 
(Ie) of section 1103 of the Organized Crime Oontrol Act of 1970, as 
amended !by -section 141 of the Criminal Code Reform Act of 1977 (15 
U.S.C. -) (relating to the regulation 'and licensing of the business of 
importing, manufacturing, or de.:'11ing in explosive materials), (3) vio
lates section 4472 (14) of the Revised Statutes, as amended (46 U.S.C. 
170 (14) (relating to the reguloaHon of carriag;e of explosive materials 
on vessels), section 902(h) (2) of the Federal Aviation Act of 1950, as 
amended, (relating to transportation of hazardous materials in air 
commerce), or section 110 (b) of the Hazardous Materials Transporta
tion Act (49 U.S.C. 1809 (b» (relating to tmnsportation of hazardous 
materials in commerce) , or (4) possesses an explosive in a government 
building. 

Paragraph (1) essentially carries forward the offense defined in 18 
U.S.C. 844 ( d). The word ':possesses" has been substituted for the word 
"receives." In addition, the offense has been slightly altered in that the 
specific intent or Imowledge accompanying the conduct includes the 
use of the explosive to commit any felony, whereas the current statute 
speaks of knowledge or intent that the explosive will be used "to kill, 
injure, or intimidate any individual or unlawfully to damage or de
stroy any building, vehicle, or other real or personal property." The 
Committee's formulation arguably expands the kinds of felonies cov
ered. In another respect, however, it is clearly more narrow in that it 
specifically limits coverage to use in intended offenses that are felonies, 
whereas 18 U.S.C. 844(d) apparently extends to all unlawful uses, 
whether involving a felony, lesser offense, or perhaps even a tort. The 
term "unlawful" in 18 U.S.C. 844 ( d) has not been judicially construed. 

The term "explosive" is defined in subsection (b) to include a "de
structive device; gunpowder, smokeless powder or powd,er used for 
blasting materials; and a fuze, detonator, 01' other detonating agent." 
The term "exp'losive" is also generally defined in section 111rto mean 
e. chemical compound, a mechanical mixture, or any combination of 
materials, in such proportions, quantities, or packaging that may be 
exploded by operation of fire., friction, concussion, percussion~ nuclear 
fission, or nuC'lear fusion, or any other means. The term "destructive 
device" is likewise defined in section 111 and means 'an explosive, an' 
incendiary material, a poisonons or infections material in a form that 
can readily be used to cause serious bodily injury, or a material that 
can be used to cause a nuclear incident as defined in section 11 of the 
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Atomic Energy Atlt of 1954, as amended (42 U.S.C. 2014 ( 8) ) ; and in
cludes a bomb, grenade, mine, rocket, missile, or similar device con
taining an explosive, incendiary material, 'Or a material that can be 
used as'a chemical, biological, or radiological weapon. . 

With the principal exception of poisonous or infectious materials, 
this definition is basically the same as that in 18 U.S.C. 844(j), which 
applies to 18 U.S.C. 844 ( d). The term "detonator" is intended to have 
the meaning set forth in 18 U.S.C. 841 (f). 

The conduct in this offense is transporting or possessing somethin CT. 

Since no culpability standard is specifically designated, the applicable 
state of mind that must be shown is at least "knowing," i.e., that the 
offender was aware of the nature of his actions.o 

The element that what was transported or possessed was an explosi ve 
is an existing circumstance. Since no culpability level is designated in 
this section, the applicable state of mind that must be proved is, at it 
minimum, "reckless," i.e., that the offender was aware of but disre
garded the risk that the circumstance existed.10 

The element that the explosive be transported or possessed with 
intent that it be used, or with Imowledge that it may be used, t'O 
commit a felony states the particUlar state of mind with which it must 
be proved that the conduct was performed. It should be noted that 
the phrase "to commit a felony" includes the attempted commission 
'Of a felony, the consummation of n felony, nnd nny immedinte flight 
from the commission of a felonyP • 

Paragraph (2) brings forward the offenses in 18 U.S.C. 842(a) 
through (k) which, as regulatory provisions, have been moved to title 
15, United States Code. The term "violates" is defined in section 111 
to mean in fact to "engage in conduct which is , , , declared unlaw
ful." Hence, the exact elements and culpability required for the of
fenses referred to in subsections (a) through (i) will also be required 
under this paragraph. The brief description of the offenses contained 
in a parenthesis is not to be construed as limiting the scope or applica
tion of the section to which it 1'efers.12 

Although retaining the foregoing offenses in 18 U.S.C. 842 virtually 
in haeo verba, the Committee does not endorse or intend to bring for~ 
ward the interpretation of the term "convicted" in United States v. 
Hootor, supra, as not including persons who in fact were convicted in 
State court but whose convictions were subsequently "expunged" 
under State Jaws. Such State statutes, which are designed to rC'storC' 
civil liberties nnd remove disabi1itiC'f) for State purposes, should not 
be deemed to affect the application of the Federal statute, which was 
clearly intended to operate uniformly to keep explosivC's out of the 
hands of persons who in fact were previously convicted in a court 
of a specified Jevel of offense. As noted by the dissenting jndge in 
Hootor. whose opinion the Committee approves, the congressional 
intent that a uniform Federal determination be made as to the eligi
bility of a convicted person to transport or receive any explosives 01' 

D See sections 303(b) (1) and 302 (b) (1). 
,. See sections 303(b) (2) and 302(c) (1). 
11 See the definition at "commls~lon of nn olfense" nml variants thereof In section 111. The 

term "felony" moan I< nn oll'en!\o for which n term of Imprisonment of more than one year 
Is authorized by n Federnl 'statute, or would be authorized If a circumstance giving rise 
to Federal jurisdiction existed. 

12·See sectton 112(bJ, 

L ____________________________ ~ ____ ~ __ _ 
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explosive material is evidenced by the presence in chapter 40 of a 
provision enabling a person who has been previously indicted for or 
convicted of a crime punishable by imprisonment in excess of one year 
to apply to the Secretary of the Treasury for relief from the disa
bilities imposed by this chapter as a result of such conviction or 
indictment.13 

Paragraph (3) bJ.·ings forward the offenses in 46 U.S.C. 170 (14), 
4D U.S.C. 1472(h) (2), and 49 U.S.C. 1809(b), relating, respectively, 
to transportation of hazardous materials in vessels, aircraft, and com
merce generally. Again, by the use of the term "violates," the exact 
elements and culpability required for the offenses referred to in those 
sections will also be required under this paragraph. 

Paragraph (4) carrIes forward the offense in 18 U.S.C. 84.4 (g) . '!'he 
term "explosive" is defined in section U1 und in subsection (b) herein 
and has been discussed in connection with the offense in paragraph 
(1). The terms "government" a,nd "building" are also defined in sec
tion 111. The conduct in this offense is possessing an explosive. Since 
no culpability standard is specifically prescribed, the applicable state 
of mind that must be proved is at least "knowing," i.e., that the 
defendant was aware of the nature of his actions.14 

The element that the conduct occurs in a government building is an 
existing circumstance. Since no culpability level is set forth in this 
paragraph, the applicable stat.e of mind that must be shown is, at a. 
minimum, "reckless," i.e., that the defendant was aware of but disre
garded the risk that the circumstance existed.1S 
3. Dejeme 

Subsection (c) provides that it, is a defense to a prosecution under 
subsection (a) (4:) that the possession was in conformity with the 
written consent of the government agency or person responsible for 
the management of such building. This continues the exception in 18 
U.S.C. 844(g) for consensualpossessionof explosives in a government 
building. As 111 the present statute, the consent must be' in writing and 
given by the agency or person responsible for the management of the 
building. 
4. Jurisdiction 

There is Federal jurisdiction over an offense under paragraph (1) of 
subsection (a) if the explosive is or has been transported in interstate 
or foreign commerce. This embodies and expands (by the "has been 
transported" language) the scope of jurisdiction under 18 U.S.C. 
844 ( d) .10 

13 See 18 U.S.C. 845(b). The Ninth Circuit hos repudioted Hoctor; see United, States v. 
Potts. 528 F.2d 8R3 (9th CIt:. 1975) (en banc) sec also Unitocl. Stcttes Y. 11foRtarl, 485 F.2<l 
199 (8th Clr. 1!l73) , cert. denied, 415 U.S. 047 (1074). The same reasonln/( opplles with 
respect to the effect of a Stnte or Federal pardon. other thnn one based on Innocence. See 
Uniter, States V. Dalla/rio, 450 F.2d 1054 (5Ul Clr. 1071) (construln/( the similar pro
vlsloml of 18 U.S.C. Apu. 1202) : cf. U'nited Stutes Y. Glas,qorv, 478 F.2d 850 (8th Cir.), 
cert. denied, 414 U.S. 845 (1973). Where, however, the ronvlctlon Is wholly void from 
the inception (as opposed to voidable), currlmt law-which thcCommittee endorses
treats the conviction as haYing neyer existed for purposes of 18 U.S:C. App. 1202, and 
a IIJ,c result shouhl be reached under this stntute. See UnUerZ States v. Lu/man, 457 F.2d 
165 (7th ·Cir. 1072) ; Da.meroll ". United State8, 488 F.2<l '7'24 ('5th 'Cir. 1974); compare 
UllitcrZ States y_ OU8sit/l. 421 F.2d 1320 (6th Cir. 1075). 

H See sectIons 1l03(b) (1) nnd 302(b) (1). 
1. See sections 303(b)(2) and 302(c)(1). 
,. Sel" the definitions In section 111 of "interstate commerce," "foreIgn c:ommerce." .and 

"state." and compare them with 18 U.S.C. 841(b). 
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By virtue of section 201 (b) (2) Federal jurisdiction exists over an 
offense described in paragraphs (2) and (3) of subsection (a) to the 
same extent provided for by the statutes referred to in those 
paragraphs. 

There is Federal jurisdiction over an offense in paragraph (4) of 
subsection (a) if the building is owned by, or is under the care, custody, 
or control of, the United States. This corresponds closely to the juris
diction under 18 U.S.C. 84:4 (g) , which reaches any building in whole 
or in part owned, possessed, used by, or leased to, the United States 
or any department or agency thereof. The definition of "United States" 
in section 111 includes any department or agency. Under the Commit
tee's proposal, however, there will not be Federal jurisdiction under 
this section if an explosive is possessed in a part of a building not 
owned or under the care, control, etc., of the United States, although 
such possession might constitute an attempt (see section 1001) to com
mit the offense herein. 

In addition, extraterritorial jurisdiction exists over this offense 
under section 204 (f) . 
5. Grailing 

An offense under subsections (a) (1) and, if the violation is of a 
provision set forth in subsection (u.) through (i) of section 1103 of 
the Organized Crime Control Act of 1970, (a) (2) is graded as a 
Class D felony (up to six years in prison). This represents a reduc
tion from the ten-year maximum sentence authorized tmder 18 U.S.C. 
844 (a) and (d), in recognition of the fact that these are regulatory 
offenses and that any personal injury or property damage resulting 
therefrom will be separately punishable under chapters 16 and 17 of 
the CodeY 

An offense under subsection (a) (3) is graded as a Class E felony 
(up to three years in prison). This represents a slight reduction, based 
upon a similar rationale, from the present five-year maximum 
sentence. 

An offense under sub13ection (a) (2), if the violation is of a proyision 
Ret forth in subsections (j) or (k) of section 1103 of the Organized 
Crime Control Act of 1970, or under subsection (a) (4) is graded as 
a Class A misdemeanor (up to one year in prison). This carries for
ward the existing penalty level in 18 U.S.C. 84:4 (b) and (g). 

SECTION 1822. FmEARMs OFFENSES 

I. In General and Present Federal Law 
This section deals with firearms offenses and currieR forward 18 

U.S.C. 922, 923, 924(b), 18 U.S.C. App. 1202, and 26 U.S.C. 5861. All 
the title 18 provisions except section 924(b) arc regulatory in natur~ 
and therefore have been transferred to tWe 15 18 and the offenses here 
restated in terms of whoever "violates" them. 

11AB previously Indicated, the maximum Imposable penalty under 18 U.S.C. 844(<1) 
increnses If personal Injury or death results from the transportatlon or receipt of nn explo
sive. ender S. 1437, as reported, the defendant in such event woul£! be Hable for additional 
[.enaltles 1IlIder chapter 16 (Olfenses against the Person). 

I. ]'01' discussion of an Interesting proposal presented to the Committee concernIng Fed· 
pral Ucenslng of gun owners ra ther than of guns, see Hearings, pp. 6421)-6442 (recom
mendation of New York State Bar ASSOCiation). 
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18 U.S.C. 922, part of chapter 44 of title 18, enacted in 1968, sets 
forth a series of unlawful acts too numerous to specify here.10 The 
format and offenses are general1y parallel to those in 18 U.S.C. 842, 
discussed in relation to the previous section. Among other things, sec
tion 922 makes it unlawful for any person except a licensed importer, 
manufacturer, or dealer to engage in the business of importing, manu
facturing, or dealing in firearms. The prohibition extends to intrastate 
dealings in firearms and has been upheld on the basis of congressional 
findings accompanying the legislation of an interrelationship between 
the intrastate business of selling guns and interstate crime and 
trafficking in guns.20 Section 922 also contains a prohibition against 
making any false material statement in connection with the "acqui
sition" of a firearm. This provision also extends to intrastate trans
actions.21 The term "acquisition" has been construed broadly, to 
include the redemption of a pawned firearm.22 

18 U.S.C. 923 sets forth a series of provisions covering the licensing 
and regulation of the business of importing, manufacturing, and deal
ing in firearms or ammunition. 

18 U.S.C. 924(a) provides that whoever violates any provision of 
the chapter may be punished- by up to five years' imprisonment. 

18 U.S.C. 924(b) punishes by up to ten years in prison whoever, 
with intent to commit an offense punishable by imprisonment for a 
term exceeding one year, or with knowledge or reasonable cause to 
believo that an offense thus punishable is to be committed therewith, 
ships, transports, or receives a firearm or ammunition in interstate or 
foreign commerce.28 

lR U.S.C. App. 1202 punishes by up to two years in prison whoe\'er, 
\1) having been convicted by a court of the United States or of a 
State or any political subdivision of a felony, (2) having been dis
honorably discharged from the armed forces, (3) having been ad
judged by a court to be mentally incompetent, (4) having renounced 
his United States citizenship, or (5) as an alien illegally in the United 
States, receives, possesses, or transports any firearm in interstate or 
foreign commerce or affecting such commerce. It also punishes, by a 
like term, whoever while being employed to his knowledge by any per
son in any of the above categories, in the course of his employment 
receives, possesses, or transports a firearm in interstate or foreign com
merce or affecting such commerce. The term "felony" is defined in 
section 1202 (c) (2) in terms similar to those of 18 U.S.C. 921 to mean 
finy offense punishable by imprisonment for a term exceeding one year, 
but not including any offense (other t.han one involving a firearm or 
explosive) classified as a misdemeanor under the law of the State 
and punishable by a term of imprisonment of two years or 1ess.24 

1·18 U.S.C. 021 contains definitions for chapter 44. 
OIl Rre c.~ .. United State8 ,'. Dall, 476 F.2d 502 (6th Clr. 1073) : United State8 v. Rui81. 

4(10 F.2rl 153 (2rl Clr.l. cert. denlerl. 400 U.S. 014 (1972) ; Mandina V. United State8, 472 
F.2r11110 (Oth Clr.). cert. clenled. 412 U.S. 007 (10ill). 

!!1 E.~ .. 001/ V. United State.~. 460 F.2r1 34 (8th Cir.). cert. denied. 400 U.S. 1010 (1072) ; 
Unitefl. State8 V. Green, 471 F. 2d 775 (7th Clr. 1972) • 

.. TrIll/t17eRton v. UnUM States. 41[; U.S. 814. 823 (1!l74). 
'" TIIP. tprm "crime punlshnblo by Imprisonment for n term excpedlng one year" Is defined 

In 18 U.R.C. 021(20) In langunge identical to thnt used In 18 U.S.C. 841, discussed In con
nretlon with the prior section denl1ng with Clcploslves • 

.. The mere fact tllnt. pursnnnt to a plen bnr~nln. the jndge Imposes n sentence below the 
mnxlmnm thnt renrlprs thp offpnse n mlsdemennor nnrlrr State lnw does not alter Its nature 
as n felony under the ahove definition. See United Statell v. Glaagow, 8upra note 13: but 
Bee United States v. Sohulthels, 486 F.2d 1331 (4th Clr. 1973). -
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In United States v. Bass,25 the Supreme Oourt held that 18 U.S.C. 
App. 1202 does require proof of a nexus between the particular fire
arms transaction chltl'O'ed and an effect on interstate or foreign com
merce. However, the (fourt stated that such a nexus could be shown, as 
to the crime of "receiving" a firearm, by proof that at any time pre
viously the firearm had traveled in interstate or foreign commercl'. 
The Court noted that such a reading presenTed a significant difference 
in scope between that section and 18 U.S.C. 922 (g) and (h), which it 
overlaps. Subsequently, in Saaroorough,26 the Court held (contrary to 
the intimation in Bass) that the posses~ion offense carried the same 
broad scope as the receiving offense, and could be established by proof 
that the firearm in question had moved in interstate commerce even 
before the defendant's felony conviction. 

Finally, 26 U.S.C. 5861 prohibits some thirteen unlawful acts relat
ing to firearms, including engat::l1g in business as a manufacturer or 
importer of, or dealer in, firearnls without having paid the special 
occupational tax, or without having registered, as required by 26 
U.S.C. 5801 and 5802. The penalty for violating any of the provisions 
of section 5861 is up to ten years in prison.21 The registration require
ment has been sustained against a claim that it infringes the privilege 
against compulsory self-incrimination, in part because of the existence 
of a use immunity restriction (26 U.S.C. 5848) with regard to any 
information furnished in the course of such registra.tion.2B 

~. The Offense 
Subsection (a) provides that a person is guilty of an offense if he 

(1) transports or possesses a firearm or ammunition with intent that 
it be used, or with lmowledge that it may be used, to commit a Federal, 
State, or local felony, (2) violates sectioil103 or 104 ofthe Gun Control 
Act of 1968, as amendedlby section 142 of the Criminal Code Reform 
Act of 1977 (15 U.S.C. -) (relating to the regulation and licensing of 
the business of importing, manufacturing, or dealing in firearms and 
ammunition), (3) violates 26 U.S.C. 5861 (relating to the registration 
of importers, m!lJlufacturers, and dealers in firearms 'and the payment 
of a special occupational tax) ,or (4) violates section 1202 of the Omni
bus Crime Control and Safe Streets Act of 1968 (15 U.S.C. -) (relat
ing to the receipt, possession, or transportation of firearms by persons 
-prohibited from engaging in such conduct). 

ParagJ:'aph (1) essentially carries forward the offense in 18 U.S.C. 
924(b). The term "possesses" has been substituted for the term "re
ceives." In addition, the Committee has eliminated in this context 
the complex definition, used in 18 U.S.C. D24 (b), of "crime punishable 
by imprisonment for a term exceeding one year" and has replaced it 
with the term "felony." "Felony" is defined in section 111 to mean an 
offense for which a term of imprisonment of more than one year is 
authorized by a Federal statute, or would be if a circumstance giving 
rise to Federal jurisdiction existed. This more straightforward defi
nition avoids the problem of construing the exception under the cur-

.. 404 u.s. 3aR (1971). 
2. Seal·borough V. U1litc(/. Statcs, -- u.s. -- (1077); spe also Ban'cU Y. Unltcd. 

Sta.tc8, 423 U.S. 212 (1076). 
27 See 26 U.S.C. 5871. 
'" See United. States v.Freed, 401 U.S. 601 (l071). 
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rent definition for certain offenses classified as misdemeanors under 
State law although punishable by imprisonment in excess of one year. 

The word "firearm" is defined in subsection (b) to include a frame 
or receiver of a firearm as well as a firearm silencer or muffler. The term 
"firearm" is also generally defined in section 111 to mean a weapon 
that can expel, or that can readily be converted to expel, a projectile 
by the action of an explosive, and includes such a weapon, loaded or 
unloaded, commonly referred to as a gun, pistol, revolver, rifle, shot· 
gun, machine gun, bazooka, or cannon. This is virtually identical to 
the definition of "firearm" in 18 U.S.C. 921 (applicable under 18 
U.S.C. 924 (b)) except that the category of "destructive devices" is 
omitted from coverage in this section.2u The reference in the definition 
to weapons that can readily be converted to expel a projectile is pri. 
marily intended to encompass so-called "starter guns," which are also 
em braced under existing law. so 

The conduct in this offense is transporting or possessing something. 
Since no culpability standard is specifically set forth in this seotion, 
the applicable state of mind that must be proved is at least "knowing," 
i.e., that the offender was aware of the nature of his actions.sl 

The element that what was transported or possessed was a firearm 
or ammlmition 32 is an existing circumstance. Since no culpability 
level is here prescribed, the applicable state of mind to be shown is, 
at a minimum "reckless," i.e., that the offender was a ware of but dis
regarded the risk that the circumstance existed.33 

The element that the transportation or possession was done with 
intent that the firearm or ammunition be used, or with knowledge that 
it might be used, to commit a felony 34 indicates the particular state 
of mind for which it must be shown that the conduct was performed. 

The remaining paragraphs bring forward essentially unchanged, 
save for one matter, the other provisions of current law previously 
mentioned. Thus paragraphs (2) and (4) continue in effect the of· 
fenses defined in 18 U.S.C. 922 and 923 and 18 U.S.C. App. 1202, 
which have been transferred as regulatory provisions to title 15. The 
term "violates" (defined in section 111) means that the precise ele
ments and culpability now required under those statutes will be reo 
quired under this section. The brief descri]?tion in parentheses of the 
nature of the offenses referred to does not ill any way limit the scope 
or application of those sections.35 

. 

The .single exception alluded to above in which the Committee has 
consciously endeavored to modify current law relates to section 383 of 
the conforming amendments. Tllat section would delete the phrase "in 
commerce or affecting: commerce" presently found in 18 U.S.C. App. 
1202 . 

.. Transportation In Interstate of foreIgn commerce of It "destructive devIce" wIth intent 
thnt It be used. or wIth knowledge that It may be used. In the commIssion of It felony Is 
punIshable under sectIon 1821 of the proposed Code. since "destructive devices" are 
included In the definition of "explosive." 

"" See United States v. 16.179 Moslo ItaUan .22 OaUber Winlee Derringer Oonvertlble 
Starter Guns, 443 F.2d 463 (2d Clr.). cert. denIed. 404 U.S. 983 (1971). 

01 See sections 30S(b) (1) nnd 302(b) (1) . 
." The term "ammunition" Is defined In section 111. 
83 See sections 303(b) (2) and 302(c) (1). 
a< It IR noteworthy thnt the phrnse "to com!tllt n ~elon~'" includes the nttempted commls· 

~Ion of n felony. the consummntlon of n felony. nnd any Immedlatll flight after the commls· 
slon of n felony. See the definition of "commIssIon of nn offense" nnd vnrlants thereof. In 
section 111. 

"" See section 112 (b). 
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(a) and (b) and transfer those subsections, as amended, to title 15 of 
the United States Code. The purpose is to overcome the decision in 
United States v. Bass, supra, that required the government to prove, 
as an element of the offense, that n, convicted felon's possession, receipt, 
or transportation of a firearm was in commerce or affecting commerce. 
Under the Committee's proposal, no such element will be included in 
the basic definition of the offense. As noted by the Court in Basi, the 
legislative history of 18 U.S,C. App. 1202 leans in favor of such a con
struction.s6 Moreover, prior to the decision in Bass, the courts of ap
peals that had so construed the statute had uniformly sustained it as 
constitutional, in light of the findings of Congress in section 1201 that 
the possession, receipt, and transportation of firearms by the prohibited 
classes of individuals in fact constitutes a burden on interstate com
merce.ST The Committee concurs with these views and legislative find
ings and, believing that the broader construction of 18 U.S.C. App. 
1202 was the one originally intended by the Congress, has amended 
the statute, in the course of transferring it to 6tle 15, to make clear 
that in the future it will enjoy such scope. 

Paragraph (3) brings into title 18 as a significant felony the current 
prohibitions of 26 U.S.a. 5861, discussed above. 

The Committee intends that, with the exception of the Bass case 
discussed above, the judicial interpretations of the statutes referred 
to under paragraphs (2) through (4) herein also be deemed to apply 
under this sectIOn. 
S. Jurisdiction 

Subsection (d) provides that there is Federal jurisdiction over 
an offense in subsection (a) (1) if the firearm or ammunition is being 
transported, or has been transported, hl interstate or foreign commerce. 
This carries forward the present jurisdictional purview of 18 U.S.C. 
024 (b) .88 

Pursnant to section 201 (b) (2) there is Federal jurisdiction over 
an offense described in subsections (a) (2), (3), und (4) to the same 
extent provided for in the statutes referred to in those subsections. 
~. Grading 

An offense under subsections (n) (1), (2), and (3) is graded as 
a Class D felony (up to six years in prison) . This represents a de
crease from the ten-year maximum penalty under existing law, in 
recognition of the fact that these are regulatory offenses and that any 
personal injury resulting therefrom will be separately punishable 
under chapter 16 of the Code. 

An offense under subsection (a) (4) is graded as a Class E felony 
(up to three years in prison) . This brings forward the general penalty 
lev:el in 18 U.S.C. App. 1202, ,vhich carries a two-year maximum 
prIson sentence . 

.. See 404 U.S. at 339-347. See also {d, at 351-350 (BIackmu'n, J., dIssenting). Howe\,cr, 
the Court felt that the statute was not sufficiently clear In thIs respect to support the wider 
Interpretation argued, and, In accordance with the principle of lenity, adopted the narrower 
construction. 

87 See e.g., United State8 v. SlInneB, 438 F.2d 764, 766-769 (8th Clr. 1971). vacated 011 
other Il'rounds, 404 U.S. 1009 (1972); Stevens v. United Statell, 440 F. 2d 144. 149-102 
(Oth Clr. 1971 \. 

as See the definitions of "Interstate commerce," "foreign comerce," and "state" In 
section 111 and compare them wltb lR U.S.C. 921(a) (2). 
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SEOTION 1823. USING A WEAPON IN THE OOURSE OF A ORaIE 

I. In General and Present Federal Law 
This section replaces and slightly expands 18 U.S.C. 924 ( c). That. 

statute provides that whoever (1) uses a firearm to commit any felony 
for which he may be prosecuted in a court of the United States or 
(2) carries a firearm unlawfully during the commission of any SUell 
felony shall, in addition to the plmishment provided for the commis· 
sion of such felony, be sentenced to a prison term of not less than one 
year nor more than ten years.89 It has been held that this creates a 
separate offense and is not merely a provision for enhancing the 
pellalty.40 The inclusion of the term "unlawfully" rather severely 
limits the operation of the statute, as it has been held that "unlaw
. fully" refers to State or municipal law, in addition to Federallaw.41 
~. The Offense 

Subsection (a) provides that a person is guilty of an offense if, dur
ing the commission of a crime, he (1) displays or otherwise uses a fire
arm or a destructive device, (2) ;possesses a firearm or destructive 
device, or (3) displays or otherwlse uses (A) a dan~erous weapon 
other than a firearm or destructive device or (B) an lmitation of a 
firearm or destructive device. 

Although this section refers explicitly to both firearms and destruc
tive devices, it should be emphasized that this does not represent an 
enlargement of. present coverage since the definition of "firearm" in 18 
U.S.C. 921 (a) (3) specifically includes a destructive device (defined in 
18 U.S.C. 921 (a) (4». The definitions of "firearm" and "destructive 
device" in section 111 of the subject bill are practically coextensive 
with those in section 921. 

This section does, however, moderately expand existing law in that 
it reaches the use, display, or possession of a firearm or destructive 
device during a "crime" (defined in section 111 to include a misde
meanor as well as a felony) rather than only a felony. In addition, 
paragraph (3) broadens the offense in current law to include the use 
or display of dangerous weapons other than a firearm or destructive 
device, and the use or display of an imitation of a firearm or destruc
tive device. The inspirf1tion for this latter addition comes from 
statutes such as 18 U.S.C. 2113 (d) , which provide an enhanced penalty 
for certain offenses (in that case, bank robbery) if, in committing or 
attempting to commit the offense, the defendant assaults any person 
or puts his life in jeopardy by use of a dangerous weapon or device.42 

The courts have divided in construing this statute as to whether an ob
jective putting in jeopardy need be shown or whether it is sufficient 
that the offender possessed an apparent present ability to place life in 
danger. Those courts that have adopted the latter view have sus
tained the application of 18 U.S.C. 2113(d) to situations where un
loaded guns or simulated bombs were displayed noting that the use 

"" In the case of a second or subsequent conviction under this subsection. the penalty rises 
to not less thnn two nor more than twenty-five years, anel the court Is forbidden to suspend 
the sentpnce. plnce the c1efenclant on probation. or provide that the sentence run concur
rently with thnt for the.lIndprlyln~ felony. 

'0 See United- State8 v. Sudduth. 457 F.2d 1198 (10th elr. 1972); United Statell v. 
Ramirez. 482 F. 2d 807 (2[1 Clr. 1973). cert. denied. 414 U.S. 1070 (1973). 

"Ree United Fltn~p,R v. HOIcard. 504 F.2rl 1281 (8th Clr. 1974) • 
•• See also 18 U.S.C. 2114 for a similar provision. 
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of such device8--'-whether imitation or otherwise-has the actual effect 
-of increasing the danger to life by tending to induce those intent upon 
prev.enting crime to resort to dangerous or deadly weapons.43 

The Committee endorses this principle and has incorporated it into 
this offense in part by means of paragraph (3).44 Thus, under para
graph (3), as well as under the other branches of this section, it will 
not be necessary to show that life was actually placed in jeopardy, but 
only that a dangerous weapon, firen,rm, or destructive device, or an 
imitation of a firearm or destructive device, was used, displayed, or 
possessed in the commission of a crime.45 Indeed, where life is placed 
in danger by' the defendant's conduct, he will likely be separately 
liable for causing that result under section 1617 (Reckless Endanger
ment) of the Code. 

One further change from 18 U.S.O. 924:(c) should be discussed. 
Under that statute there is a requireme~lt, as to the prohibition against 
"carrying" a firearm during the commission of a felony, that the carry
ing be "unlawful." Thus someone who had a permit for 'a pistol 'and 
who carried but did not use the weapon during an assault or robbery 
cannot be convicted under the present law.46 The Committee rejects 
this limitation 011 the offense and has omitted the word "unlawfully" 
from the possession branch of this section. In the Oommittee's view, the 
mere carrying or possession of a firearm or destructive device during 
the commission of a crime indefensibly increases the risk of danger to 
other persons and should be disconraged by penal sanctions. 

As just indicated, the purpose of this section is to create a separate 
basis of criminal liability for the possession or employ.ment of any fire
arm, destructive device: or dangerons weapon in the commission of a 
crime because of the pot.ential danger posed to human life by such 
conduct. The relatively severe penalties imposable for such conduct 
will, it is hoped, deter some criminals from nsing or carrying weapons 
in the course of the]"r crimes. 'Where, however, the nature of the offense 
itself involves using or possessing a weapon, the factor of potential 
danger to life has already been taken into account, and there is no 
reason to permit the pyramiding of offenses and punishment through 
application of this section. Accordingly, the Committee does not in
tend tlu~.t this. sectio.n be construed to apply where the nnderlying 
offense IS one mvolvmg the use or possession of a weapon of the type 
here covered (for example, a person convicted of possessing a danger
ous weapon aboard an aircraft nnder the following section would not 
als~, by virtue of such conduct, be guilty of an offense l.mder this 
sectlOn) .41 

<3 See, e,g., United State8 v. Oooller, 4G2 F.2d 1343 (5th Clr.). ccrt. d~nled. 409 U.S. JOO!) 
(1972), and cases cited thereIn; United 8tate6 v. Newkirk, 48111'.2d 881 (4th elr. 1973), 
cert. denied 414 U.S. 1146 (1974) and CRses cited thereIn; but see United 8tates v. 
OOlllter, 474 ]'.2d 1004 (9th rClr.), cert. denIed, 414 U.S. 833 (1973) . .see also Bradley v. 
United States, 4<17 F2d 264 (8th Clr. 1971), y·acated, 404 U .. S, 5G7 (1972). 

"The prInciple Is also embodIed In Ilnrt In the definItion of "firearm" In section 111. 
whIch Includes an unloaded weapon • 

..-. Tile phrase "commIssIon of a crIme" Includes the attempted commIssIon, tile consum· 
matlon, and any ImmedIate flIght after the commIssIon, of a crIme. See the deflnltlon of 
"commission of an olrense" and Its variants In section 111. In Its proposed coverage of tb@ 
escape phnse of a crime, thIs section mny expand somewhat upon current law under 18 
U.S.C. 924(e1. • 

•• ~Pl" TTnlted Flfnte~ v. nnmfrez. Jt1.lIrn note 40. nt ~l!1-R14. 
41 ThIs Is in accord wIth the scope of 18 U.S.C. 924(c1. See UlIitell State8 Y. Bagle, 539 

F.2d 110G (8th Clr. 1976) (section 924(c) not apnllcable where underlyin", 'ofl'enRe was 
assault with a dnngerollS weapon) ; but see Unitell Stntes Y. O,'cw, ,HIll F.2d 575 (4th Clr. 
1976) (section !)24(c) aopllcable where unclerlylng ofl'ense Is aggravated bank robbery by 
puttIng Ufe in jeoparcly through use of a dangerous'weapon Or device). 
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The conduct in this offense is displaying or otherwise using some
thing (paragraphs (1) and (3» and possessing something (para
graph (2». Since no culpability standard.is specifically designated, 
the applicable state of mind that must be proved is at least "knowing," 
Le.,that the defendant was aware of the nature of his actions.48 

The element that what was displayed, used, or possessed was a fire
arm, destructive device, dangerous weapon other than a firearm or 
destructive deyice,49 or imitation of a firearm or destructive device, as 
the case may be, is an existing circumstance. Since no culpability level 
is prescribed in this section, the appHcablc state of mind that must be 
shown is, at a minimum, "reckless," i.e., that the defendant was con
scious of but disregallCled the risk that the circumstances existed. 50 

The common element that the conduct occur "during the commis
sion of a crime" is also an existing circumstance as to which, by the 
operation of t~e same. principle, the required culpability is at least 
"reckless. " 
3. Jurisdiction 

Subsection (c) :provides that there is Federal jurisdiction over an 
offense in this sectlOn if it occurs during the commission of any other 
offense described in this title over which Federal jurisdiction exists. 
This ]jmits the extent to which the prohibition has been expanded by 
virtue of the section's application to misdemeanors, since only those 
misdemeanors defined in this title will furnish a prosecutable basis 
for this offense. 
4·. Grading 

An effort has been made in this section to grade the offense accord
ing to the degree of potential danger created by the offender's con
duct.·rhus, an offense under subsection (a) (1), involving the actual 
display or use of a firearm or dangerous device, is graded as a Class D 
felony (up to six years in prison). An offense under subsections 
(a)(2) and (a) (3) is graded as a Class E felony (up to three years 
in prison). 

Subsection (b) also provides that notwithstanding the proyisi'Ons of 
part III of this title, -if t4e offense is under paragraph (a) (1) or (a) 
(2) the court may not sentence the defendant to probation but shall 
sentence him to a term of imprisonment of not less than two years for 
a subsection (a) (n offense or one year for a subsection (a) (2) offense, 
without designating eligibility for early release during the first two 
years of the term for a su'bsection ( a) '(1) offense or one year fora 
subsection (a) (2) offense, with the sentence to run consecutively to 
any other term of imprisonment imposed upon the defendant, unless 
the court finds that, at the time of the offense, the defendant was less 
than eighteen years old; the defendant's mental capacity was signifi
cantly impaired, althol1gh the impairment was not such as to constitute 
a derel1se to prosecution; the defendant was lUlder unusual and sub
stantial duress, although not such duress as would consHtutea 'Clefense 

•• See sections BOS(b) (1) and BOZ(b)(l) . 
•• The term "dan,l:erous weapon" Is defined in section 111 (apart from Its inclusion of a 

flrearm or destructlye deylce) as n wenpon. (Ievlce. inRtrument. mnterlal. or substance, 
wllethcr nnlmnte or Innnlmnte. thnt as used or ns Intended to be used Is cnpable of producing 
fn~h or serious bodily Injury .. The term "serious bodily Injury" Is also defined In section 

,. SeQ sections 30B(b) (2) and B02(c) (1). 

92-919 0 - 77 - pt. 1 - 53 
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to prosecution; or the defendant was an accomplice whose participa
tion in the offense was relatively minor. These grading provi~ions, 
which are similar to thQSe found in section 1811 (Trafficking- 111 an 
Opiate), are derived from 18 U.S:C. 924(c) , which requires thennposi
tion ofa one-to-ten-year prison sentence and in the case of a second or 
subsequent conviction, removes the options of probation and concur
rent sentence (but not parole eligibility), while mandating the imposi
tioil of a two-to-twenty-five-year prison term. In lieu of these provi
sions, the Committee has included a more 'precise minimum mandatory 
scheme whereby 'a true mandatory milllmum sentence must be im
posed, even for a first offense" unless the court finds that one or more 
specific mitigating factors are present. Although oppose9- in general 
to the concept of mandatory nllnjmum prison sentences, the Commit
tee believes 1:11at, in this ~nstance, the provision serves a significant 
deterrent purpose and should be retained. 

SECTION 1824. POSSESSING A WEAPON ABOARD AN AIRORAFT 

1. In General and Present Federal Law 
This section prohibits the possession or placing of a concealed 

dangerous weapon aboard an aircraft. Its principal purpose is to pre
vent aircraft hijacking.51 

This section carries forward, in somewhat modified form, the pro
scription in 49 U.S.C~ 1472 (l). With certain exceptions, that statute, 
as 'amended in 1974, -punishes by up to one year in prison whoever, 
"while aboard, or while attempting to board, any aircraft in, or in
tended for operation in, air transportation or intrastate air trlJ,nsporta
tion, has on or about his person or his property a concealed deadly or 
dangerous weapon, which is, or would be, accessible to such person in 
flight, or any person who has on or about his person, or who has placed, 
attempted to place, or attempted to have aboard such aircraft any 
bomb or similar explosive or incendiary device." 52 The penalty rises 
to five years in prison if the offense is committed "willfully and without 
regard for the safety of human life, or with reckless disregard for the 
safety of human life." 

The carrying of a concealed, unloaded. gun aboard (or while at
tempting to board) an aircraft has been held to violate the predecessor 
to this statute based on the finding that such weapons are "dangerous 
weapons." 53 However, in United States v. Dlshman,5'1 the court, one 
judge dissenting, held that a starter pistol, capable of firing blanks 
but not of expelling a projectile, was not It "dangerous weapon)' 
nnder this statute since, absent evidence of its actual or intended un
lawful use, it was not such a weapon as was inherently capable of 
producing death or great bodily harm.u5 

Another significant case dealing with the meaning of "dangerous 
weapon" under 49 U.S.C. 1472(l) is United States v. Margm/.56 In 

"See United ,'>;tatc8 Y. Warc, 315 F. Supp, 1333 (W.D, Okla. 1970). 
G'The terms "air transportation" and "Intrastate air transportation" 'a1'e defined In 

49 U.S.C. 1-301(10) and (23). 
53 See United States Y. aook, 446 F.2d 50 (9th CI1' .. 1971) ; Unite(! State8 v. Wa,'c, supm 

note 52, 
''486 F.2d 727 (9th Clr. 1973).. .' 
<l.1 But see United States Y. Rrot(lIL, 508 1l'.2d 427 (8th Cir. 1974), holding a tear 

gas gun to be a dangerous weapon notWithstanding the gun's Inabflfty to expel !l solid 
proJectile. 

""483 F.2d 708 (3dCir. 1973) (e/l ballo). 
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that case, a majority of the Third Circuit sustained the conviction 
of a man who attempted to board a commercial aircraft carrying a 
concealed pocketknife with a blade exceeding three inches in length. 
The court found that, under the circumstances,57 the knife was a "dan
gerous weapon" within the scope of the statute. In response to the de
fendant's petition for a writ of. certiorari, the government noted in 
its brief that on F2bruaTY 8, 1973 (after the defendant's conduct in 
this case), the F.A.A. ha'd circulated guidelines to assist those responsi
ble for screening passengers boarding aircraft. In describing what 
property in possession of a passenger should be considered as a weapon 
or dangerous object, the guidelines, inter alia, listed "E;nives-All 
sabres, swords, hunting knives, and such other knives considered illegaJ 
by local law." The government, after pointing out that the defendant's 
kDife could lawfully be possessed and carried by him both in PeIlI).syl
vania, where he sought to board the aircraft, and in Califomia, his 
destination, indicated that it had formulated a policy under which 
the guidelines of the F.A.A. would ordinarily be adhered to in de
termining which cases to prosecute under this statute. Accordingly, 
the government requested the Supreme Court to vacate the judgment 
of the court of appeals and to remand the case so as to permit the 
?harge~ ~gainst the defendant to be dismii:l!>ed. The government stated 
Its pOSItIOn as follows: 58 

It is true that the FAA's guidelines are not binding upon 
those addressed and leave room :for the exercise of trained 
judgment in regulatinp: the kinds of objects ~hat passengers 
may carryon board aircraft. They do, however, represent 
an informed judgment by the expert federal agency charged 
with primary responsibility for assuring· the safety of air 
commerce that only large knives or those considered illegal 
under stri.te law should be considered weapons for this regu
latory purpose. The Department. of ,Tustice has therefore 
concluded that prosecutions under section 14'72{l) should 
not be undertaken with respect to objects not' proscribed 
under the guidelines, at least in the absence of unusual, 
aggravating circumstances. or where local Jaw may be unduly 
lnx in reErulating the carriage of Imives or other objects. 
(We do not, of course, concede that the decision of the court 
of .appeals was wronp: as a matter of law. or that the st.atute 
in quesHon conld never be applied to a knife snch as peti
tioner's.) ... Since the present case presents no aggravatbg 
circumstances ann involves no unduly lax local In,ws, peti
tioner should not be subject to prosecutjon. 

The Supreme Court granted the government's request and remanded 
the case to the lower court for reconsideration in light of the govern-
ment's position.59 . 
~. The Offense 

Subsection (a) provides that a person is gnilty of an offense if he 
possesses or secretes aboard an aircraft: (l)a da11gerous weapon, ouher 

67 Among the oth~t things the defendant had resDonded In the neg·atlve to It security 
ofirel"" Question whether he was carrying a knife. weapon. or other large metallic object 

.0414 U.S. 1106 (lfl73). And see, on remand, 4fl3 F, 2d 1206. -Compare, however, Unitccl 
State.~ Y. Brown •• ~ltpra note li6. 

"",;\Iemornndum for the United States, No. 73-202, O,T, lfl73, p. 5. 
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than a destructive device, that in fact is concealed and that is, or that 
would be, accessible to such person in flight; or (2) a destructive de
vice that in fact is concealed. This formulation does not substantially 
depart from the current statute, but, because of the general structure 
..of the proposed Code, the offense is defined in a more concise mannaI'. 
Thus, there is no need to include a. specific exception for law enforce
ment officers since such persons are protected by the defense of public 
authority carried forward in section 501. Similarly, whereas 49 U.S.C. 
1472(e) expressly covers attempts and complicity offenses (i.e., "at
tt;\mpted to have placed aboard such aircraft"), such conduct is em
braced in the Code under ,the general attempt (section 1001) and com
plicity (section 401) provisions and need not be separately set forth. 

The term "dangerous weapon" is defined in sectionlll to mean a 
weapon, device, instrument, material, or substance, whether animate 
or inanimate, that as used or as intended to be used is capable of 
producing death or serious bodily injury,SO or a firearm or destructive 
device. The term "firearm" is defined in section 111 to mean a weapon 
that can expe), or that can readily be converted to expel, a. projectile 
by the action of an explosive, and includes such a weapon, loaded. or 
unloaded, commonly referred. to as a gun, pistol, revolver, rifle, shot
gun, machine gun, etc. The term "destructIve device" is likewise de
fined in section 111 and means, intm' rilia, an explosive;61 an incendiary 
material, or poisonous or infectious material in a form that can readily 
be used to cause serious bodily injury. 

These definitions, in combination, essentially carry forward exist
ing interpretati?n~ of 49 U.S.y .. 1472(ll' For example, unloaded guns 
are expressly wlthm the definltIon of ' firearm" and thus are covered 
irrespective of any proof that "as used or as intended to be used" 
they are capable of producing death or serious bodily injury. The 
same is true of starter guns which, as noted in connection with the 
preceding section, are intended to come within the concept of a 
weapon that can "readily be converted to expel" a pro~ectile.62 

With respect to dangerous weapons that are not firearms or de
structivo devices, such as knives, the Committee's formulation is in
tended to clarify current law. Such weapons will be considered as 
"dangerous" within the purview of this section only if as used or as 
intended to be used tihey are capable of inflicting serious bodily in
jury or death. Hence, if a person boards an aircraft carrying a con
cealed pocketknife or razor, he will not be guilty tmder this section 
l.IDless it can be proved that he intended to use the item (or did use 
it) in a manner capable of causing serious bodily harm or worse. Such 
intent will often be able to be shown by the manner in which the 
weapon is con.cealed, or by statements or other actions of the de
fendant. s3 Howeyer there is no intention under thifl section to impose 
penal sanctions for the possession of any concealed object whichmer~ly 
has the capacity to be used in the furtherance of a crime aboard an 
aircraft. Such a prohibition would be far too broad and would extend. 

60 The term "serious bodily Injury" Is also deflned In section 11l. 
., The t .. rm "c"'<nlos\vc" i~ also deflned in section 111. 
o'The 'Committee therefore intends to overcome the decision In United, States v. Dish· 

man. Rflllra note !'i!'i. 
6., Where the weapon Is a "firearm," the Committee views the potential misuse of the 

weapon and the (Ian!(er to the aircraft and Its occupants to be so grent as not to require n 
showing ot Intended harmful use In order to obtain a conviction hereunder. 

<--~~~~~~~~~~~~-~-~-~~~~-~---~----- ----
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inter alia, to a toy pistol, knitting needle, letter opener, and the like, 
that are normally possessed for wholly irmocent reasons. 

The Committee thus basically endorses the court of anpealR deci
sion in M argraj, supra, although it has made the definition' of "danger
ous weapon" somewhat more rigorous by an explicit requirement of 
proof of an intended harmful use of the weapon 64 where the weapon 
is neither a firearm nor a destructive device. Although enforcement of 
this section will, of course, be in the discretion of the executive branch, 
the Committee wishes it to be known that it disagrees with the prosecu
tive policy announced in the M argraj case and would prefer that no 
such policy be applied under this section. In particular, that aspect of 
the policy that ordinarily hinges the determination whether to prose
cute upon whether a person's possession of a concealed Imife is unlaw
ful under local law seems unreasonable. The issue under 49 U.S.C. 
1472(l), as well as under this section, is not whether a person's posses
sion of a concealed weapon 65 is otherwise legal but whether it is 
dangerous when considered within the framework of the particular 
dangers sought to be guarded against by t.hose provisions-i.e., the 
potential of the weapon for use in aircraft hijacking or in committing 
another offense aboard an aircraft. Thus, in 'the Committee's view, if 
there is to be any formal policy limiting th'l class of prosecutable 
sit.uations under this section. such a policy should be applied in terms 
of a uniform Federal standard and not by reference to State law. 

The conduct in this offense is, in paragraph (1), possessing or 
secreting a weapon aboard an aircraft, and in paragraph (2), possess
ing or secreting a device. Since no culpability standard is specifically 
prescribed, the applicable state oJ mind that must be provl:'cl is at least 
"knowing," i.e., that the offender was aware of at nature of bis act).ons.66 

The elements that the weapon was a "dangerous weapon" and that 
the device was a "destructive device" are existing circumstances. 8ince 
no culpability level is prescribed in this section, the applirabll:' state 
of mind that must be established is, at a minimum, "reck,Iess." i.e., that 
the offender ;was aware of but disregarded the risk that the cirrum
stances existed.o7 This is in part consistent with the interpretation of 
49 U.S.C. 1472(l) in Ma?'grat, supra: where the maiority read that 
statute as not requiring a specific intent to carry a conrpalerl dangerous 
weapon; however, the majority intimated that the proper test nnder 
the current Jaw was whether the defendant "should have been aware 
that it could be used as a deadly w'eapon and that others could have 
classified it as a deadly weapon,".68 This test, which comes close to 
imposing criminal liability under a mere negligence standard, has 
been strengthened by the Committee to require proof that the c}efend
ant was at least "reckless" with respect to the fact that the weapon he 
possessed was of the prohibited type, i.e., hh'l disregard of the rjpk con
stituted a O'1'OSS deviation from the standard of care a reasonable man 
would hav~ exercised. The fact that the dangerous weaponordest.ruc-

•• As noted earlier, the facts In ~Uaruraf would have supported such a finding, by virtue 
of the Infrrence to he drawn from the (lefendant's denial of bls possession of a knife. 

05 In United. States v. BrotOn, supra note 56, a majority of tbe Court held that conceal
ment of a wenpon hnd not brl'n sufficiently proved by a stipulation that the weapon was 
In the defendant's carry-on fll~ht hog, underneath vorlous Items of per~onnl helon/dngs, 
whl!'h WM tpnilrrprl for· rOlltinp In~npctlllrr; 'I'llI' Committee dlsngrel'R wIth thIs holdIng, 

()(1 See sections 303(b) (1) and 302(b) (1) ; United. States V. Lee, 530 F,2d 606 (6th Clr. 
1976l. 

01 See sections 303(h) (2) and302(c) (1). 
Il8 Supra note 57, at 712. 
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tive device was concealed is also an existing circumstance. Rowpvel', 
~ince i~ is precede~ by the phrase '.'in fact", no proof of a mental state 
IS reqUIred as to tlus element.69 TIns appears to be consistent with cur
rent case law 70 and is in any event appropriate to further the p11rpose 
of the statute to deter crime and promote safety in air commerce.71 It 
is the fact of concealment of an accessible dangerous weapon on an 
aircraft that poses the greatest risk. A person aboard an aircraft 'who 
is aware that he is in possession of a weapon as to the dangel'ousnec;s of 
which he is reckless, is properly subject to the prohibition of tIllS sec
tion if, in addition, the weapon is ill fact concealed, irrespective of 
whether he was aware of, or recldess as to, its concealment. . 
.9. Defense 

Subsection (b) proviutls that it is a defense to a prosecution under 
this section that the actor's conduct was authorized by 'a regulation 
issued by the Administrator of the Federal Aviation Administrn.tion. 
This carries ,forward the existing exception of 49 U.S.C. 1472(Z) for 
such persons, some of whom might not be deemed to comp within the 
definition of a public servant to whom the general rlefen!"e of public 
authority is available. 
4. Jwrisdiction 

There is Federal jurisdiction over an offense described in this section 
if it is committed on an aircraft in, or intended for operation in. air 
transportation or intrastate air transportation as defined in 49 li .S.c. 
1301. This carries forward present law'. 
5. Grading 

An offense under this section is graded as a Class A misdemeanor 
(up to one year in prison). This retains the normal penalty level under 
49 U.S.C. 1472(2). The felony offem:e under that statute which e-xists 
where the actor has engaged 'in the prohibited conduct "willfully and 
without regard for the safety of human life, or with reckless disregard 
for the safety of human life," is carried forward under section 1617 
(Reckless Endangerment), which will enable prosecution at a felony 
level of any person whose possession or placing of a concealed danger
ous weapon aboard an aircraft actually causes another to be in danger 
of death or serious bodily injury. 

SUBCHAl'TER D.-RIOT OFFENSES 

(SECTIONS 1831-1834) 

The offenses covered in this subchapter are inciting or leading a riot, 
arming a rioter, and engaging in a riot. On the whole, they represent 
n restatement of existing law on riot offenses. However, some important. 

O. See section 3{)3(a) (1). 
70 United stutes V. Flum, 51S F.2d 39, 41-45 (8th Cir.) (en buna). cert. denied, 423 U.S. 

l{)lS (1975). 
't1]birl. 
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changes have been made. The scope of Federal jurisdiction over riot 
offenses has been narrowed in some areas and broadened in others, and 
the definition of "riot" has been narrowed. 

At common law a riot existed when three or more persons acted 
together with a common intent to accomplishsome.purpose by force or 
violence.1. As a breach of the peace, riot was punishable notwithstand
ing any lawful objective of the rioters; thus riot offenses have been 
committed by police and other civil officers armed with legal process 
whose actions far exceeded the bounds of duty.2 The determination.of 
whether particular breaches of the peace constituted riot assumed 
added importance as legislation came to be enacted, in derogation of 
the common law, to make municipalities civilly liable for damages 
by riot.s 

Statutory definitions of dot in this country have, for the most part, 
adopted the common law concept with slight variations. One of the 
more noticeable of these concerns the minimum number of participants 
required to constitute a riot. Two persons have been enough to pngage 
in a riot in certain stutes.4 In contrast, present Federal law has consid
erably confined the scope of riot offenses, as explained below, and this 
subchapter proposes to restrict them even further. 

SEOTION 1831. LEADING A mOT 

1.1 n GeneraZ and Present F ederaZ Law 
This section makes punishable the inciting of a riot and the partici

pation in a riot in any of certain specified leadership capacities. The 
section is designed to carry forward aspects of 18 U.S.C. 1792 and 
2101. In addition it owes part of its derivation to the current riot 
statute for the District of Columbia, 22 D.C. Code 1122. 

Insofar as pertinent here, 18 U.S.C. 1792 provides that it is a felony 
for a person to instigate, connive, willfully attempt to cause, assist, or 
conspire to cause any mutiny or riot at a Federal penal or correctional 
institution. The penalty is imprisonment for up to ten years. 

18 U.S.C. 2101(a), enacted in 1968, :provides that whoever travels 
in interstate commerce or uses any facilIty of such commerce (such as 
the mails, telegraph, telephone, radio, or television) with intent to 
incite a riot, or to organize, promote, encourage, participate in, or 
carry on a riot, or to commit an act of violence to further a riot, and 
who performs an overt act for any such purpose, shall be subject to a 
maximum penalty of five years' imprisonment. Notably, under this 
section, the definition of a riot is quite broad, reaching a public dis
turbance involving an act or acts of violence by a person who is part 
of an assemblage of three or more persons, or a threat or threats of 
the commission of an act or acts Of violence by a person who 
is part of an assemblage of three or more persons having the ability 
of immediate execution of the threat, where, in either case, the act 
or threat results or would result in damage or injury to another person 
or to property of another." There is, moreover, no requirement in 18 

1 Sec Annotation. What Ootlstitlltes Riot Within Oriminal Law, 49 A.L.R. 1135 (1921). 
• See 77 C .. T.S. Riot I a: 46 Am. Jur .. Riots and Unlawflll A8sembl/1, § 13. 
I See Annotation. Liabllitu of Municipalities for Mob or Riot, 1i2 A.L.R. 563 (1928). 
'Ibid.: WorklnJ? Pnppra, p. 988. 
B See 18 U.S.C. 2102(8). . 
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U.S.C. 2101 that a riot actually occur. Notwithstanding its relative 
breadth, the statute has been sustained against claims that it is over
broad and vague and that it infringes First Amendment freedoms of 
travel and expression.6 

22 D.O. Code 1122 provides that whoever willfully engages in or 
urges or incites others to engage in a riot in the District of Columbia 
is guilty of an offense. If, as a result of the riot, a person suffers serious 
boaily harm, or there is property damage exceeding $5,000, a person 
who urged and incited others to take part therein is punishable by up 
to ten years in prison; otherwise, the offense is a misdemeanor. The 
section de.imes a riot as 11 "public disturbance involvin~ an assemblage 
of five or more persons which by tumultuous and violent conduct or 
the threat thereof creates grave danger of damage or injury to persons 
or property." This definitIOn was upheld against constitutional chal
lenge in [1 nited State8 v. M atthe1.08. 7 

Riot offenses committed in Federal enclaves are presumably punish
able through the Assimilative Crimes Act, utilizing the diverse laws 
of the States, although no reported case involving a prosecution for 
riot under 18 U.S.C. 13 apparently exists. 
~. The Offense . 

A. Element8 
There are two distinct crimes defined in subsection (a). The first of 

these is causing a riot by incitement or, during a riot, inciting partici
pation in the riot. The term "incite" is defined in section 111 to mean 
urging "other persons to engage in imminently in conduct in circum
stances under which there is a substantial likelihood of imminently 
causing such conduct". This is consistent with case authoritv involving 
First Amendment concerns. As is the situation under 18 U.S~ C. 2101 (b) 
currently,the definition would clearly not embrace "the mere oral or 
written (1) advocacy of ideas or (2) expression of belief, not involving 
advocacy of any act or acts of violence or a..'lsertion of the rightness 
of, or the right to commit, any such act or acts." The word "incite
ment" thus connotes exhoratory conduct, consisting of words, signals 
or any other means of communication, which is designed for the· pur
pose of imminently urging or exciting others to riot. Inciting a riot 
may involve an explicit call to violence or an assertion of the rightness, 
fitness, or necessity of acting violently. 8 In contrast, inciting a rIOt does 
not include an explicit caJl to take part in a demonstration, strike ac
tivity, or similar conduct, even though that activity might turn violent. 

The offenses of causing a riot by incitement or inciting participa
tion in an ongoing riot under this section require the actual occur
rence of a riot. This offense is derived from the recommendation of 
the National Commission.9 This represents a considerable narrow
ing of the offense in 18 U.S.a. 2101 and is in accordallc:e with the 
judicial interpretation placed upon the District of Columbia riot 

• See United. StateB v. DeUinger, 472 F.2d 340, 354-364 (7th Clr. 1972), cert. denIed, 
410 U.S. 970 (1973). 

'419 F. 2d 1177 CD.C. elr. 196Ill. 
S See United StateB v. Dellinger. 8upra note 6. at !l62-:l63. sllstalnlng the definItion In 

18 U.S.C. 2102(b) : ct., Heard v. Rbrro, 281 F. Supp. 720, 745 (E.D. Pa.), a1f'd per curiam, 
aIl2U.S. 648 1191181. 

• Final Report § 1801 (1). 

~------------------------------~----~-----
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statute, 8upra.10 Riot incitement activity that is merely inchoate in 
nature is specifically excluded from the operation of the general at
tempt, conspiracy, and solicitation provisions of the proposed Code, 
except that a conspiracy to commit an offense under this paragraph is 
punishable if the crime was in fact completed.n 

The term "riot" is defined in section 1834, for purposes of this sub
chapter, as a public disturbance involving ten or more persons as 
participants that involves violent and tumultuous conduct and that 
causes, or creates a grave danger of imminently causing, bodily injury 
to a person or damage to property. This is also a considerable narrow
ing of the purview of the offense lUlder current law. The definition is 
derived from and similar to that given to the term "riot" in 22 D.O. 
Code 1122, quoted 8upra, but is even less expansive than under that 
statute, as no ;provision is here included making the "threat" of violent 
conduct suffiCIent to constitute the offense.12 It also would require a 
larger group of people, ten rather than five, and require that they 
bo participants rather than merely members of the group. Finally, 
the definition was narrowed to require actual causing of damage to 
property or hodily injury to persons or a grave danger of imminently 
causing such damage or injury. The Committee concluded that these 
modifications tendinG' to minimize the First Amendment implications 
of the provision could be made without jeopardizing prosecution of ap
propriate cases. In similar fashion to 18 U.S.O. 2101 (e) , the definition 
of "riot" in section 1834 specifically excludes "orderly and lawful 
conduct for the purpose of pursuing the legitimate objectives of 
organized labor". 

The disturbance inherent in a riot must be a "public" disturbance. 
There are no private or covert riots. The disturbance must occur in a 
public place so that it may attract public notice, because a riot is 
distinctly punishruble as having the potential to cause public terror or 
alarm. However, the general public lleed not be involved. A riot may 
take place in a Federal prison under the potential gaze of only a 
special or limited public. 

The concept of "participants" would require that the persons have 
been acting in concert or -with common purpose in order for this 
section to apply; but the defendant need not have known the identity 
or numbers involved (so long as ten or more are shown. to have 
participated) .13 . 

According to the Code definition, a riot also requires "violent and 
tumultuous conduct." For ten persons to engineer a robbery by means 
of force and violence is not a riot. The distinguishing factor in a riot 
is the agitation of the rioters. Physical acts are committed violently 
and tumUltuously when they are furious, extreme, sudden, vehement, 
passionate, or otherwise characterized by intense movement or feeling,. 
so as to appear out of control or to threaten indiscriminate injury. In 
short, the offense "involves frightening group behavior." 14 Such 
conduct usually causes some personal injuries or property damage, 
and "riot" is defined in terms of the necesflity of such results, or the 

,. See UnUecl States v. Jeffl'les, 45 F.R.D. 110 (D.D.C. 1068) ; see also UnitelL Sfales Y. 
Dllllinuer. suora note n. nt !lOt n. !l0. 

11 Sections 1004(b) (2). 
12 See Final Renol't. Comment, p. 242. 
,. See Un'/teeL .<jtates Y. Jeffries, 81l-)Jra note 0, at 118-11Il; see also ilL, at 121. 
"ld. at 118. 
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creat~on of a grave danger of causing such results. The court in 
United States v. Matthews, supra, specifically held that participation 
in the looting phase of a riot may constitute "violent and tumultuous 
conduct," noting that even the looter who does not smash store windQ1Ys 
or break in the door "promotes new violence. [His conduct] attracts 
people to the scene who have no business there." 15 The Committee 
enqorses this holding and intends that it apply also to this section. 

The second offense created under this subsection is leading a riot 
or giving commands, directions, or instructions to further a rIOt. The 
provision is dmwn from the recommendations of the National Com
mission.16 

The Committee is aware that apprehension has been expressed ill 
Some quarters that riot laws may be worded or applied so broadly as 
to inhibit the exercise of the freedoms of speech and peaceful as
semblyY This section, however, has been carefully fashioned with these 
constitutional considerations in mind. It does not reach mere hot
headed speech, ho,,:ever outrageous, nor does jot cover the declarati.on of 
abstract or academic propositIOns of the need for violence.Is The Com· 
mittee thus believes that the section will readily withstand constitu
tional scrutiny and is of appropriate breadth to protect Federal 
interests. 

B. Oulpability 
The conduct in paragraph (1) is contained in the words "by incite

ment" and "incites participation." As no culpability standard is specifi
cally designated, the applicable state of mind that must be proved is 
"knowing," i.e., that the offender was conscious of the nature of his 
action.19 In effect this means that the offender must be aware that he 
is inciting, or inciting participation in "riotous conduct." Thus, a union 
leader) for example, who exhortedl1 group of employees to picket an 
employer's premises would not be guilty under this section eyen if 
property damage or a riot happened to elisue. Consistent with the gen
eral rule that Imowledge of the Jaw is not relevant, the actor need not 
know that such conduct as he is inciting is a "riot" as defined in sec
tion 1834. The element in this offense that a "dot" is incited is a result 
of conduct. As no culpability level is specifically provided, the state of 
mind that must be shown is "reckless," i.e., that'the offender was aware 
OT, but 'disregarded, the risk that his iricitl?ment activity would pro
duce a riot, and the risk must be such that its disrega.l'd constituted a 
gross deviation from. the standard of care that a teasonable person 
would have exercised in the circumstallces.2o Thus a person 'who, know
ing that an assemblage was present, incited its members to a public 
disturbance involving violent conduct would be guilty under this para
graph notwithstanding that he did not know for certahl that the as
semblage consisted of ten or more persons or that a "grave danger" of 
injury to persons or property was created. The Committe'a considered 

1r. Sllpra note 7. at 1183-1184. 
'·See J!'inal Report. ~ 1801(1) (b). 
11 See Working" Papers. P. 1020-; Report oJ tlle National A(/u£sory Commit/cr. on Ciuil 

Dl80rller8, pp. 289-200 (G.P.O. ed. 11168). 
16 Compnre Brandenbllrg v. Ohio. 39" U.S. 444 (196!!). '9 See sections B03(b) (1) and B02(b) (1). 
~'O See Rcctlons 303(h) (3) -and 302(c) (2). Rerklessnpss is also the applicable state of 

mind requlrecl with repcct to the existing clrcumtance element "during a riot". 

- --- --------~-------
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but rejected (as did the National Oommission) a requirement that the 
incitement be t'intentional," i.e., with a purpose to cause a riot. Al
though the proof in the usual case will likely establish such intent, it 
seems patent that when an individual is awal'e that he is exhol'ting 
others to violence and that violence of the level of a riot will probably 
ensue, he is operating outside the area of protected speech. 

In paragraph (2) the culpability is similar. Thus, the offender need 
only be reckless as to the attendant circumstances that a riot is happen
ing and that the activity he is leading, or giving commands, etc. in 
furtherance of, is in fact a riot meeting the definition in section 1834;. 
He must, however, lmow, i.e., be aware, that he is leading, or giving 
commands, etc. in furtherance of a public disturbance or violent 
demonstration. 
3. Jurisdiotion 

Subsection (c) provides that there is Federal jurisdiction over an 
offense in this section in three circumstances. The first; arises when the 
offense is committed in the special jurisdiction of the United States. 
Tlle special jurisdiction is defined in section 203 to include the special 
territorial, special maritime, and special aircraft jurisdictions. In 
essence, it covers Federal enclaves, vessels on the high seas, and certain 
aircraft while in flight. No comparable jurisdictional base exists under 
current law. Rather, as previously indicated, a riot in a Federal en
clave is presently punishable under the Assimilative Orimes Act, 18 
U.S.O. 13, by borrowing the riot laws of the State or locality in which, 
the enclave is situated. The purpose of including this jurisdictional 
base is to make it unnecessary fQr the Federal government to assimi
late the disparate and often 'antiquated riot laws of the States and to 
supply a uniform Federal definition and grading for the offense.2l 

It should be noted that, since the District of Oolumbia is not witliin 
the special territorial jurisdiction,22 the mere existence of a riot in the 
District will not constitute an offense under this section, unless one 
of the other jurisdictionnJ bnses app'1ies. . 

The second base for jurisdiction occurs if the riot involves persons in 
a Federal facility used for official detention. The latter term is 
defined in section 111 and is discussed in connection with section 
1313 {Escape) in this report. This jurisdictional base is designed 
essentlally to carry 'forward the present Hcope of 18 U.S.O. 1792. 

The third base for Federal jurisdiction exists when a person moves 
across a State or United States boundary, in the execution or consum
mation of the offense. These provisions limit the current jurisdictional 
purview of 18 U.S.O. 2101 to eliminate Fed'eral jurisdiction of riot 
offenses based on use of the mail or a facility of hlterstate or foreign 
commerce and to provide jurisdiction if tlie person moves across a 
State or United States boundarv in the execution or consummation of 
the offepse but not if such bounclary wns crossed during the planning, 
promotIOn, or concealment of the offense. 
. Th~ Oom~i~tee det~rmined to delete an additional jurisdictional 
base, Illcluded III S. 1 III the 94th Congress, when the riot obstructs a 
Federal governmental function. This base does not exist in present 
law. It was included, however, jn the recommendation of the National 

:n I'lcc Working Pnpem. Pfl. OS7-!I.'!R 
", Sec Johnson v. f}nitcil States, 225 U.S. 405. 415 (1912), 
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Commission as part of the definition of "riot." The Committee sees 
no need for an extension of Federal riot coverage. If a riot in the 
District of Columbia is directly against a government agency (e.g., 
the Bureau of Indian Affairs) and obstructs the operations of that 
agency, the conduct may be prosecuted under the District of Columbia 
Code. Similarly, if a riot is intended to hinder Federal1aw enforce~ 
ment agents from arresting or transporting a suspect (e.g., moving 
a particularly unpopular def0ndant out of a local jail and past an 
angry mob) , Federal jurisdiction will likely exist, alb~it only at a mis~ 
demeanor level, lUlder section 1302 (Obstructing a Government FUll{~~ 
tion by Physical Interference) . 
4. Grading 

An offense under this section is graded as a Class D felony (up to 
six years' imprisonment) if the riot involves persons in a facility 
used for official detention; otherwise,' the offense is a Olass E felony 
(up to three years in prison). These penalties are somewhat less severe 
than those under 18 U.S.C. 1792 (ten years) 23 and 2101 (five years). 
However, a person guilty under this section may also be punishable for 
personal injury or property offenses committed during the riot. 

SECTION 1832. PROVIDING ARMS FOR A RIOT 

1. In General 
This section creates the one offense in this subchapter that does not 

require the occurrence of a riot as an element. The section makes 
punishable the supplying or teaching the preparation or use of a fire
arm, destructive device, or dangerous weapon with intent to promote a 
riot. It is designed basically to carry forward the offenses in 18 U.S.O. 
231(a) (1) and (2). This section is not violated by the recipient of the 
firearm or the instruction. That person may, however, be guilty of 
offenses elsewhere described in the Oode, e.g., section 1822 (Firearms 
Violati.ons) and 1823 (Using or Possessing a Weapon in the Oourse 
ofaCrlme). 
~. Present Federal Law 

18 U.S;O. 231 (a) (1) provideS that whoever teaches or demonstrates 
the use, application, or making of any firearm, explosive, or incendiary 
device, or technique capable of causing injury or death to persons, 
knowing, having reason to lmow, or intending that the same will be 
unlawfully employed to further a civil disorder which may in any 
way or degree obstruct, delay, 01' adverseJy affect commerce or the 
conduct or performance of any Federally protected function shall 
be subject t<;> a maximum penalty of five years' imprisonment. 

18 U.S.O. 231(a) (2) provides that whoever transports or m:;mufnc
tures for transportation in interstate or foreign commerce any fire
arm, explosive, or incendiary device, knowing, having reason to know. 
or intending the same to be used unlawfully to further a civil disorder 
s}la,]} be subject to a maximum penalty of five years' imprisonment . 
. The term "civil disorder" as used in these provisions is defineCl 

in 18 U.S.O. 232(1) to mean "any pubHe disturbance involving acts 

23 Strangely, 18 U.S.C. 17!l2 contains no provision perDJ.!tting imposition of a fine. TIle 
code permits a fine up to $100,000. See section 2201. 

L-_______________________________ - -
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of violence by assemblages of three or more persons, which causes 
an immediate danger of or results in damage or injury to the property 
01' persoll of any other individual." 

'I.'hese statutes have been upheld against various constitutional 
challenges, including the contention that they permit prosecution for 
the dissemination of ideas without a showing of clear and present 
danger.2.! The culpability standard in these provisions-i.e., "know
ing, or having reason to know"-has also been sustained as not in
definite and as l'equirin~ those prosecuted "to have acted with intent 
or knowledge" that the mformation disseminated would be used in the 
furtherance of a civil disorder.25 

3. The Offense 
Section 1832 makes it an offense for a person, "with intent to pro

mote a riot," to supply or teach the preparation or use of a firearm, 
a destlllctive device, or another dangerous weapon. 

Tho term "riot" as used herein is defined in section 1834. This defi
ltition has been explained in connection with section 1831 and need not 
be discussed here. Notably, however, by making the section 1834 defi
nition applicable, the Committee has eliminated the disparity in cur
rent law between the definition of "riot" in 18 U.S.C. 2102(a) and 
the definition of "civil disorder" in 18 U.S.C. 232(1). Although quite 
similar, the two definitions differ in that a "civil disorder" apparently 
I'Oquires acts of violence and by more than one person, whereas a 
"riot" requires merely a single act of violence. Since the statutes, 
and their present counterparts in this Code, seek to prevent like 
occurrences, the Committee perceived no reason for different treatment, 
and particularly no reason to require an intent that multiple acts of 
violence be performed.20 . 

It is also significant to note that this section can be violated (as 
can 18 U.S.C. 231) by teaching the preparation or use of a firearm, 
destructive device, or dangerous weapon, even if the weapon is not 
present, e.g., by the use of instructive drawings or diagrams. 

The terms "firearm," "destructive device," and "dangerous weapon" 
are defined in section 111 and further explained in this report in 
connection with subchapter C of this chapter. 

This section contains a general purposive element of "intent to 
promote a riot." The concept of intent connotes a conscious purpose to . 
further a riot.27 Thus, this section carries a more stringent culpability 
standard than exists under 18 U.S.C. 231. 

The conduct in this section is supplying or teaching the preparation 
or use of some kind of weapon or device. As no culpability level is 
specifically designated, the applicable state of mind that must be 
proved is "knowin~," i.e., that the offender was aware that he was 
supplying or teachmg the preparation or use of a weapon or device.28 

The element that the item supplied, for example, was a firearm, 

U See United Statea v. Featherston, 461 F.2d 1119 (5th Cir.) , cert. denied, 409 U.S. 
1191 (1972), Nationa! 3[n/)ilIzatlon Onmm. to Jilnd War in Viet Nam v. Foran, 411 F.2d 
O!l4 (7th Clr. 19(9) : United States V. Ho11man, 334- F. SIlPp. 504 (D.D.C. 1971) ; see also 
United States v. Mechanic. 454 F.2d 8.19 18th Clr. 1971), cert. denied, 406 U.S. 929 
(11172), upholding- 18 U.S.C. 231(3) punishing- whoever commits an act to obstruct. 
Impede, or Interfere with a fJr~mnn or law enforcement officer lawfully engaged In the 

l,erformnnce of his officlnl duties Incident to nnd durIng a civil disorder which affects 
nterstnte or foreign commerce. This offense III encompnssed within the obstructing of 11 

goYernment functIon offenses In the proposed Code (sections 1301, 1302). 
"" United StateR v. Featllerston, 8upra note 24, at 1122 • 
•• See Working Papers. P. 1002. 
21 See section 302(n). See also United Statcs v. Villano, '529 F.2d 1046,1055 (10th C!r.), 

cert. denied. 426 TT.R. Il!m (19761. 
'" See sections B03(b) (1) and 302(b) (1). 
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destructive device, or dangerous weapon is an existing circumstance. 
As no culpability standard. is stated, the applicable state of mind is 
"reckless," i.e., that the offender was awarc of but disregarded the 
risk that the circumstances existed.2D Hence, a person who) intending 
to promote a riot, supplied another with a Molotov cocktaIl would be 
guilty of an offense undel' this section even if he did not know to a 
certainty that the object was a destructive device as defined in this 
Code but disregarded a substantial risk as to its dangerous character. 
4. Jurisdiction 

Under subsection (c), jurisdiction for this offense is the same as 
under section 1831, discussed above, with thc exception that jurisdic
tion also attaches if the firearm, destructive device, or other 
dangerous weapon is moved across a State or United States bound
a.ry in the commission of the offense. This narrows the current jurisdic

. tional scope of 18 U,S~C, 231. That statute applies, inte1' alw, whenever 
the civil disorder "in any way or degree" might oi}}stmct, delay, or ad
versely affect commerce, the movement of any article in commerce, or 
the performance of any federally protected function. The general 
affecting commerce jurisdiction is here elI'opped since this would nee.d-
1essly federalize virtually every such offense. 3D On the other hanel, Fed
eral jurisdiction will exist where either a person or weapon involved 
in the offense moves in commerce, or where a facility of commerce is 
used in connection with various phases o~ the offense specified in sec
tion 1831 (c). It is '.,"orthy of note that the final jurisdictional branch 
lUlc1er 18 U.S.C. 231 relating to the obstruction of any Federally pro
tected function (defined broadly in 18 U.S.C. 232 to mean any func
tion, operation, or action carried out under the laws of the United 
States by any department, agency, instrumentality, or officer or em
ployee of the United States) is here deleted in order further to har
monize the scope of this section with section 1831. If the ultimate 
design of the riot intended to be promoted is to obstru~t or impair a 
government function, the conduct proscribed hy this section may be 
reacha:ble, at a misdemeanor level, as an attempted violation of flection 
1302 (Obstructing a Government Function by Physical Interference) . 
5. Grading . 

An offense under this section is graded as a Class D felony (up to 
'six years in prison) where the offense involves supplying a firearm. 
or destructive device; otherwise (i.e~, where the offense involves teach
ing, or the supplying of a dangerous weapon) the offense is a Class E 
felony (up to three years in prison). These distinctions are felt to 
represent a more rational grading structure than the uniform five-year 
penalty provided in 18 U.S.C. 231. 

SEOTION 1833. ENGAGING IN A RIOT 

1.111" General and Present F ecleral Law 
This section punishes engaging in a riot. Participating in a riot in 

a Federal penal or correctional institution is currently punishable 
under 18 U.S.C. 1'792 (which reache,~, among others, anyone who 
"assists" a riot) ; 81 as previously noted, engaging in a riot in a Fed-

.. See sections SOS(b) (2) and S02(c) (1). . 
30 See FInal Report, Comment. p. 24S. 
lit See United State8 V. Farrie8, 459 l!'.2d 1057, 1003-1004 (3d Clr.), cert. denied, 401l 

O.S. 888 (1972). 

L...... ______ .____________________ __________ __ _ __ _ 
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ern.l enclave is presumably covered by the Assimilative Crimes Act. 
There is, however, no general Fedeml statute prohibiting taking 
part in a riot. This section will furnish such a provision, thus making 
It unnecessary in the future to rely upon the dIsparate riot and disor
derly conduct statutes of the States.32 

Through its utilization of the definition of "riot" in section 1834, 
scction 1833 is quite similar to the existing riot statute applicable in 
the District of Columbhl., 22 D.C. Code 1122, which, however, uses 
the culpability term "willfully." 33 The courts have interpreted "will
fully" as apparently not requiring a conscious purpose to engage in 
the riot, but merely as knowingly participating therein.84 

1Z. The Offense 
The conduct in this offense is "engaging in" some kind of public 

disturbance or violent demonstration. As no culpability standard is 
specifically designated, the applicable state of mind is "knowing;" 
Le., the offender must be aware that he is engaging in a public dIS
turbance or demonstmtion. Thus, merely being swept up in a riot does' 
not constitlJ.te an offense under this section. Moreover, a peaceful 
protester in a large group is not guilty of .an. offense hereunder simply 
because a part of the group riots; there is no vicarious liability for 
this crime. The element that the activity.engaged in in fact constitutes 
a "riot" as defined in section 1834 is an existing circumstance. There
fore, since no culpability level is specificaUy prescribed, the applicable 
mental state is "reckless," i.e., the offender must be shown to have 
been aware of, but to have disregarded, the risk that the disturbance 
or demonstration was a riot.35 As under section 1831, it is necessary 
to show that a riot actUally occurred f'Or conviction under this section.s6 

3. Jurisdiotion 
Federal jurisdiction over an offense under tIllS section exists if the of

fense is committed in the special jurisdiction of the United States, or 
in a Federal facility used :for official detention.37 As indicated above, 
the purpose of the first jurisdictional base is primarily to furnish an 
appropriate definition and grading for riot offenses in Federal en- . 
claves. The second branch carries forward the jurisdictional se-ope of 
18 U.S.C. 1792. As with section 1831, a jurisdictional base for cases in 
which a Federal government function is obstructed was deemed un
necessary in light of (1) the existence of a separate riot 'Offense appli
cable in the District of Colmnbia and (2) the availability in most such 
situations of a prosecution under section 1302 (obstructing a Govern
ment Function by Physical Interference) . 
4. Grading 

If the riot takes place in a facility used for official detention, the 
offense is graded as a Class E felony (up to three years in prison) ; 

n. See Working Papers, pp. 987-988. 092-003 . 
.. This statute and the elements of the definition ot ":rIot" are discussed in connection 

with section 1831. 
.. See Unite(! State8 V. Matthew8, 8upra note 7. at 1184 and n. 11; Unitea States v. 

Jeffries, 8upra note 9, at 119. 
M It could hnppen, e.g., In dnrkness thnt a person engnges in n riot awnre only, without 

helng clenr on the mnttrr. thnt he seems to be nllled with n lnrge number of persons nnd 
thnt the tumult nnd violence seem to he posing grave risks of Injury to persons or property. 

30 It is not. however, necessary to show how or hy whom the riot was instlgnted. Compare 
rJnitc(l State8 v. Roclgers. 410 F.2d 1315 (10th Clr. 1969), the resultin which the Commit· 
tee Intends to overcome. See nlso Unitc(l States v. Parrie8. srt.pl'a note 31. 

37 The term "official dptentlon" Is defined in section 111 and Is discussed In detnll in 
connection with section 1313 (Escnpe) In this report. 
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otherwise, it is graded as a Class B misdemeanor (up to six months in 
prison). This is in general accord with the grading of the offense under 
the District of Columbia Code and the recommendation of the National 
Commission.3s The higher grading level for riots in an official detention 
facility preserves the felony status of this offense under 18 U.S.C. 
1792, and was specifically recommended by the Department of J ustice.3D 

SECTION 1834-. DEFINITIONS FOR SUBCHAPTER D 

This section contains the definition of "riot" applicable to the of
fenses in this subchapter. This definition has been discussed in con
nection with section 1831 herein. 

SUBCHAPTER E.-GAMm'ING, OnSClmITY, AND PROSTITUTION OFFENSES 

(SECTIONS 1841-1843) 

This subchapter contains offenses that are not particularly related 
by subject matter but that have been treated in a similar manner by 
the Committee-i.e., gambling, obscenity, and prostitution. In all 
three instances, the Committee has curtailed the scope of the offenses 
as compared to existing law, in order to confine them to the sphere 
of legitimate Federal interest. Gambling and prostitution are pro
posed henceforth to be Federal offenses only when carried on as It 

business. Isolated acts are deemed more appropriately the subject of 
State regulation since no connection with organized crime is likely to 
be present. The obscenity offense has been recast to conform more 
elosely to the latest pronouncements of the Supreme Court and in
cludes, for the first time, a definition of obscene material. .current 
coverage insofar as dissemination among consenting adults is concerned 
has been eliminated and left to State regUlation. A common theme 
applicable to sections 1841 and 1843 throughout the offenses therein 
is that they are, in whole or in part, linked to a violation of the appli
cable State law, the Committee viewing the Federal role in these 
areas as primarily one of assisting the States in the enforcement of 
their laws and policies. 

SECTION 1841 • ENGAGING IN A (}AlrnT,ING nUSINEss 

f. Tn (}rmeral 
Gambling was llot an offense at common Jaw, nnless so conducted as 

to constitute a. nuisance.]. However, most States now ontlaw some form~ 
of gambling.2 

""See Flna! Report. ~ 180R. 
31 Hearings, p. 8887 (testimony of Norman Carlson, Dlrpctor. Bureau of Prisons). 
1 See 3 W'lmrton. Oriminal Law Procedure, p. 4 (1957 cd .. Supp. 1974); 38 C.J .. S. 

naminn. § 80 (1943). 
• <I Whnrton, 8upra note 1, nt G. 

--~ -~ ----------------~-----------'-------------' 
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The Feqeral interest in prohibitions against gambling stems in the 
main not from enforcing the moral considerations relied on by State 
legislatures, but rather from the by now ,yell-documented fact that 
illegal gambling proceeds are the principal source of revenue for per-
sons engaged in organized crime. S . 

Section 1841 is, therefore, directed at the management of gambling 
businesses of sufficient size as are likely to be under the domination of 
the organized criminal element and to have an impact on interstate 
commerce.4 Because of the fact that gambling enterprises normally 
operate across State lines, local law enforcement has not been able 
effectively to cope with the problem. The assistance of the Federal 
Government is also required because of the corruptive influence of 
persons involved in large-scale gambling businesses. 
12. Present Ii' ederal Law 

Current Federal criminalla ws with respect to gambling are scattered 
through the United States Code. Although the most commonly invoked 
provisions are contained in title 18, additional statut~s are included 
in title 15 and title 26. 
. 18 U.S.C. 1082 makes it a crime punishable by up to two years in 
prison, to "set up,. operate, or own or hold any interest in" a gambling 
ship or gambling establishment on such a ship,5 or to conduct any 
gambling game or device, or to entice, induce, solicit, or permit any 

. person to bet or play at a gambling establishment on such n; ship, "if 
such gambling ship is on the high seas, or is an American vessel," or 
otherwise is within the jurisdiction of the United States and not within 
t.he jurisdiction of any State. This statute also provides for forfeiture 
of the vessel if the owner uses or lmowingly permits the use of the 
vessel in violation of this section. G 

Prosecutions under this statute have been rare. H.owever, the section 
was sustained against constitutional challenge in U'11:ited States v. 
Black,1 

18 U.S.C. 1084 makes it a two-year felony for anyone "engaged in 
the business of betting or wagering" ]mowingly to usc a wire commu
nication facility, inter alia, "for the transmission in interstate or for
eign commerce of bets or wagers" or "information assisting in the 
placing of bets or wagers." The statute exempts information for use 
in news reportIng or SpOl'CS events, or for the transmission of informa
tion assisting in the placing of bets or wagers on a sporting event from 
a State where betting on such sports event is legal to a State where it 
is also legal. 

This statute has been sustained against claims that it is a usurpation 
of State powers and that it violates First Amendment rights of 
speech.s However, although relatively frequently utilized, its effective-

• See Working Papers, pp. 1172-11711. 
'See 3 Wharton, supra note 1, at 4 (1957 ed .• SuPP. 1974): 38 C.J.S. e.g., United 

Stntcs v. Meese. 479 1".2£1 41 (8th Clr. 1973): United Stntes v. Hunter, 478 
1".2£1 101n (7th Clr.). cert. denied, 414 U.S. 857 (1nn): Unlte(! Statc8 v. Iannelli, 477 
F.2d 999 (3d Clr. 1973), alf'd, 420 U.S. 770 (1975); United States v. ThaPfJard, 
477 1".2<1 626 (5th Clr.), cert. denied. 414 U.S. 1064 (ln73); United State8 y, DIMario, 
47a 1".2<11046 (6th Clr.). cert. denlrrl, 412 U.S. !l07 (l!l73). 

• The terms "gamblln/l: ship" and "r:arnbllng establishment" nre defined in 18 U.S.C. 1081. 
'18 U.S.C. lORa Imposes clvll per.altles on the use of n vessel to trnnsport persons be

tween n pOint within the United States and a gnmbllng ship which Is not within the juris
diction of any State. 

T 291 F. Supp. 262 (S.D.N.Y. 1968). 
8 ~ee e.g., Truchinskl v, United States, 393 F.2d 627 (8th Clr.), cert. denIed, 393 U.S. 

831 (1968). 
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ness in curbing gambling activities has been undercut by ambiguities 
which judicial construction has not resolved. For example, the Federal 
courts are divided as to whether the section reaches a person who re
ceives a bet or wager or information assisting in the placing of the 
same. Some courts have held that the term "transmission" restricts the 
class of offenders to those who send rather than receive the bet or in
formation (unless, of course, they can be said to have caused the trans"' 
mission by the other party, so as to be guilty under 18 U.S.C. 2(b»).0 
Other courts have held that the clear purpose of the statute was to 
reach both the sender and receiver of such bets or information, and 
that this result is evident through the statute's employment of the 
broad phrase "uses a wire communication facility." 10 

Another ambiguity results from the statutory language "bets or 
wagers," although one court has held that the use of the plural form 
was merely an oversight, and that the statute should be construed to 
reach a single use of interstate facilitiesY 

18 U.S.C. 1301-1306 contain the current Federal proscriptions 
against lotteries. 18 U.S.C. 1301 makes it an offense punishable by up 
to two years' imprisonment to import or transport in interstate com
merceany lottery ticket, paper, share, or interest in a lottery, or to. 
receive the same knowing that it was so transported or imported. A 
lottery is defined as any scheme offering prizes dependent in part or in 
whole upon lot or chance.12 This statute has been sustainbJ as eon
stitutionalP It has also been held not to reach records containing 
figures representing the results of n lotterv. 11 

18 U.S.C. 1302 prescribes the same penalty as section 1301 for who
ever mails any lottery ticket or other paper used in lotteries as covered 
in section 1301, or any check, bill, money, money order, etc. for the pur
chase of a lottery ticket or other paper used in lotteries, or any pub
lication containing an advertisement of any lottery, or any article 
described in 18 U.S.C. 1953. The validity of this section has been up
held, but the statute has been strictly interpreted as not reaching the 
mailing of information and paraphernalia as to how It lottery mi~ht 
be set up, but only the mailing of information relating to an ongomg 
lottery.15 

18 U.S.C. 1303 makes it a crime punishable by up to one year in 
prison for a postal employee knowingly to assist in the mailing of a 
lottery ticket or related papers, lottery advertisements, or a list of 
the prizes awarded in a lottery. 

18 U.S.C. 1304: prescribes the same prison term as section 1303 for 
whoever lrnowingly broadcasts or permits the broadcast of informa
tion concerning a lottery. This statute has been upheld against First 
Amendment challenge,1G but has been construed to prohibit only the 
broadcasting of advertisements and information directly promoting an 

GFlee. e.g., United States v. Stoneholl8e, 452 F. 2d 455 (7th Clr. 1971). 
10 18 U.S.C. 1084(a) (emphasis added). See United States v. Tomco, 459 F.2d 445 (10th 

Clr.). cert. denied, 409 U.S. 914 (1972) ; United States v. Sellcrs, 483 F.2d 87, 44-45 (5th 
Clr. 1978). cert. denied. 417 U.S. 908 (1974). 

u.Saga!l8ky v. United State8, 358 F.2d 195 (1st Cir.), cert. denied, 385 U.S. 816 (1966). 
12 For an analysis of the cases on this subject, see Note, 57 Geo. L.J. 573, 574-580 

(1969). 
13 See Lottery Oa8e, 188 U.S. 321 (1908). 
1< See France v. United State8.164 U.S. 676 (1897). 
,. United State8 v. Hal8eth. 842 U.S. 277 (1952). 
,. See American Broadca8ting 00. v. United State8, 110 F. Supp. 374, 389 (S.D.N.Y. 

11153). aft'd, 347 U.S. 284 (10n·I). 
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existing lottery, not the broadcasting of news concerning 10tteries,11 
18 u.s.a. 1305 exempts fishing contests not held for profit from the 

prohibitions of the foregoing sections. 
18 U.S.C. 1306 makes it a crime punishable by up to one year in 

prison for a Federally insured bank to sell lottery tickets. 
18 U.S.C. 1307 exempts from 18 U.S.C. 1301 through 1304 an ad

vertisement, list of prizes, or information concerning a lottery con
ducted by a State acting under the authority of State law where the 
advertisement, etc., is (1) contained in a newspaper published in that 
State, or (2) broadcast by a radio or television station licensed to . 
a location in that State or adjacent State which conducts such a 
lottery. Section 1307 also exempts from 18 U.S.C. 1301 through 1303 
the transportation or mailing to addresses within a State of tickets 
and other material concerning a lottery conducted by that State act
in~ under authority of State law. The term "lottery" is defined, inte1' 
alza, to exclude the placing or accepting of bets or. wagers on sporting 
events or contests.18 

18 U.S.C. 1952, the so-called Travel Act, prohibits whoever travels, 
or uses a facility, in interstate or foreign commerce with intent to (1) 
distribute the proceeds of any "unlawful activity," (2) commit any 
crime of violence to further any "unlawful activity," or (3) other
wise promote, manage, establish, carryon, or facilitate the promotion, 
management, etc., of any "unlawful activity," and who thereafter per
forms or attempts to perform tLny of the acts specified in the fore
going subparagraphs. The maximum penalty is imprisonment for 
up to five years. The tel'm"llnlawful activity" is defined to mean any 
business enterprise iIrvolving, 1nte1' alia, "gambling ... in violation of 
the laws of the State in ,yhich they are committed or of the United 
States." 19 

This statute has withstood a number of constitutional attacks pred
icated on claims' of vagueness, encroachment upon powers reserved 
the States, equal protection, and abridgement of the right to travel.20 

It has proved of significant assIstance in fulfilling the Federal gov
ernment's role in combatting large scale illegal gambling. However, 
because of its somewhat clumsy draftsmanship, 18 U.S.C. 1952 has 
generated a host of issues requiring court interpretation, including 
the nature of the intent required. The COllrts have generally held that 
the statute necessitates a showing of travel with an intent to facilitate 
an activity which the accused knew to be unlawful under State but 
not Federal law.21 Another question that has arisen is whose interstntp. 
travel constitutes a violation of the statute. In Rewis v. United States/2 

the Court held that the mere fact that customers of a gambling es
tablishment travel interstate does not render them guilty; moreover 
the Court held that persons who conduct an illegal gambliIlg oper
ation do not violate the statute simply because they are aware of 01; 

17 Nero York State llroaclcn8ter8 488'n v. UlllterZ Stnte8, 414 F.2d 990 (2d Clr. 196'9), 
rcrt. dcnled. 396 U.S. 10~1 (1970): comparc nlso New Jersey State Lottcm OommiR8ion v. 
United States, 491 F. 2d 219 (3d Cir. 1974) (CIt bane)', vacatcd and remanded for 
conslc1cratlon of mootness, 420 U.S. 371 (1975). 

,. See P.L. 93-583, January 2, 1975. . 
10 Other illegal businesses covered Include liquor, narcotics, and prostitution. 
20 See Workin~ Papers. p. 1179 n.29. nnil CIl~PR cited therein. 
21 Sec TTllited States v. Miller, ::l7!J F.2i1 483. 481l (7th Clr.). ('crt. denlp!I. :ISO n.R. !J!l0 

1967) : Unite(~ States v. Polizzi, 500 F. 2d 856, 876-877 (nth Cll'.), ccrt. denied, 419 U.S. 
1120 (1974). . 

.. 401 U.S. 808 (1971). 
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can foresee that some of their customers will travel interstate to 
patronize it. However, the Oourt cited with approval a line of lower 
court cases indicating that the statute is violated when the agents or 
employees of the gambling establishment themselves cross State lines 
in furtherance of illegal activity, and indicated that the same result 
might obtain where those who conduct an illegal gambling enterprise 
actively encouraged interstate travel by customers.23 

18 U.S.O. 1953 punishes, to the same extent as section 1952, who
ever except a common carrier in the usual course of its business sends 
Or carries in interstate or foreign commerce any wagering para
phernalia, device, or writing used or to be used in bookmaking, wager
ing pools with respect to a sporting event, or in a numbers, policy, 
bolita, or similar game. An exception is made, -inter alia, for the trans
portation of betting materials to be used in the placing of bets on n 
sporting event into a Statu where such betting is legal, for the car
!'lage or transportation in interstate commerce of any newspaper or 
~imi1ar publication, and for equipment, tickets, or materials used or 
designed for use within a State in a lottery being conducted by that 
State acting under authority of State h:tW.24 In United States v. 
Faorizio,25 the Supreme Oourt held that this statute is not solely 
aimed at gambling activities by organized crime and that it reaches 
gambling paraphernalia relating to a sweepstakes which was lawful 
in the State whf~re conducted, where" the paraphernalia was trans
ported out of that State. The Oourt also broadly construed the terms 
defining the. types of gambling paraphernalia whose transportation 
is forbidden to include an "acknowledgment" (in effect a receipt), 
even through the aclrnowledgment is 110t essential for the collection 
of a prize. 

18 U.S.O. 1055 is (~irected solely at lnl'p:e scale illegal gambling 
businesses, It punishes by-up to five years in prison whoever "conducts, 
finances, manages, supervises, dirccti"~ 01' owns all 01' part of an illegal 
gambling business." The phrase "illegal gambling business" is de
fined to mean a gambling business which (1) is It violation of the law 
of a State or political subdivision· in which it is conducted, (2) in
volves five or more persons who conduct, finance, manage, supervise, 
direct, or own all or part of such business, and (3) has been or re
mains substantiltl]y continuous operation for a period in excess of 
thirty days or has a gross revenue of $2,000 in any single day.20 The 
section also includes a forfeiture provision for "any property," in
cluding money, used 111 violation of the section, and a provision de
fining probable cause for obtaining warrants. 

This statute, which is based on a OOll[Iressional finding that "illegal 
gambling involves widespread use of, and has an effect upon, inters.tate 
commerce and the facilities thereof," 27 has been repeatedly upheld as 
constitutional notwithstanding the lack of a need to show an effect on 

"" ld. nt 813-814. 
"18 U.R.C. 19!'i2 has no Ruch exception for newspapers. In Erlc11ballnh v. Un/tei/. StafeR, 

400 U.S. 211\l (1972), the Rupreme Cc·mt hp1!1 tbnt thl~ oml~~lon wnR dellhC'rnte nnll tllnt 
section 1952 rencbed persons who caused the Interstate delivery of newspapers containing 
racing Information In order to promote or facilitate an Illegal gamblln~ enterprise • 

.. 385 U.S. 263 {190!!). 
28 The section pxcluill!8 gameR of chance condnC'tp.ct by cllnrltnbJe. orgnnlzatlonR. 
'1 See section 801 of P.L. 01-452, 84 Stat. 936 (1070). 
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interstate commerce in any particular case.28 In addition, the courts 
have uniformly held thatz in determining whether five or more per
sons conduct, etc., the Illegal gambling business, all those who 
participate in the operation of the business, regardless of how minor 
their roles, may l:!e counted (e.g., runners, dealers, employees, etc.) 
and that Congress intended to exclude only customers of the business.29 

The Supreme Court has also held that a conspiracy to violate this 
section states a separate offense that does not merge with the offense 
hereunder.so 

18 U.S .. C. 1511 is a companion provision to 18 U.S.C. 1955. Section 
1511 punishes by up to five years in prison any conspiracy to obstruct 
the criminalla\\'s of a Stato 01' political subdIvision thereof, with the 
intent to facilitate an illegal gambling business if (1) one or more of 
the conspirators does any act to effect the object of the conspiracy, 

(2) one or more of such persons is an official or employee, elected, 
appointed, 01' otherwise, of such State 01' political subdivision, and 
(3) one or more of the conspirators conducts, finances, manages, su
pervises) directs, 01' owns al1 or part of an illegal gambling business. 

The statute contains an identical definition of illegal gamblin~ busi
ness as appears in section 1955, and an identical provision eXCluding 
games of chance conducted by charitable organizations. This enact
me~t. is cl~arly aimed in part at those who c~rruptly uf!6 the~r official 
pOSltI?~ ~Ithin a .State ?r.l?Cal government III connectlon WIth ~al'ge 
scale IllICIt gamblll1g actiVItIes. The statute has been upheld as WIthin 
the constitutional powers of Congress.81 

Chapter 24 of title 15 ruso contains some rarely used provisions 
dealing with the manufacture, repair, labeling, and transportation of 
various types of gambling devices. 

15 U.S.C. 1172 prohibits the interstate transportation of slot 
machines and other gambling devices, except where the transportation 
is into a State which has specificclly enacted a law exemptmg itself 
from the prohibitions of thIS chapter, or in which the deVIce is legal, 
or into a lIcensed gambling establIshment where betting is legal under 
State In ws. ~ 

15 U.S.C. 1113 requires manufacturers and others who deal with 
gambling devices to register with the Attorney Genera1.82 The section 
is currently written to limit its coverage to those whose business affects 
interstate or foreign commerce, in view of an earlier Supreme Court 
decision construing more ambiguous language in the stRtute as not 
expressing a clear purpose of Congress to reach intrastat.eactivities 
involving gambling devices.s3 

S!S See, e.g. United States v. Meese, supra note 4; United States v. Oeraso, 467 F.2d 6158 
(3d elr. 1972) ; United States v. Hlmter, supra note 4; United Sta:es v .. Thaggard, supra 
1I0te 4; United Statp-a v. Recker. 461 F.2d 230 (2d Clr. 1972), vacated alld remanded OD 
other [,'rounds. 417 U.S. 903 (191'4). 

20 See, e.g., United StateB v. Becker, supra note 28; United StattJlf v. Riehl, 460 F.2d 4154 
(aa elr. 1972) ; Ut:{fetl SUtte .• v. H"nter, sl/pra Dote 4; United States v. Palmllr, 465 F.2<': 
697 (6th elr.). cert. denied, 400 U.S. 874 (1972). . 

30 See JannelU v. United .<:tate8. 420 U.S. 770 (1075). 
at See United States v. Tllf1flflard, 811pra note 4; United States v. Riehl, supra note 20 . 
• 0 It may be thnt the crlmlnnl penalties nttnchlng to a vlolntlon ot this r.ectlon are un· 

enforcenble 118 vlolntlve ot n rcglstrant'c privilege ngalnst compulsory selt-Incrlmlnatlon. 
Such It determination would in lnrge pnrt ·depeutl on n court's assessment of wh.et!ter per
BOll8 who mRllufncture or d~/Il In gnmbllllg devices constitute /I crlmllllllkv Buspect claSH. 
See Marchett{ v. United Statc8, 390 U.S. 89 (1968); GraBia v. Un{tl'ltl atatel, 390 U.S 
62 (19611). 

to .United 'States v. Five Gambllng Dev!ces, 346 U.S. 441 (1053). 
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15 U.S.C. 1114 requires the labeling and marking of shipments of 
gambling devices, apparently to facilItate the detection of unlawful 
shipments. 

15 U .. S.C. 1115 prohibits the manufacture, possession, use, etc., of 
gambling devices in the District of Columbia and the maritime and 
territorial jurisdiction of the United States. . 

15 U.S.C. 1116 prescribes a maximum prison term of two years fol' 
violation of any oitha provisions in chapter 24. 

15 U.S.C. 1177 provides for confiscation of gambling devices manu
factured, possessed, or used in violation of the provisions of Chapter 
24.34 

15 U.S.C. 1118 exempts racetrack parimutuel betting machines and 
certain other types of devices from the eif()ct of chapter 24. 

Title 26, United States Code, at one time provided Federal law 
enforcement officials with certain effective weapons to combat gam
bling, based upon an invocation of the taxing power. The Supreme 
Court, however, declared that these statutes could not be enforced in 
the bce of a valid claim of the Fifth Amendment privilege against 
compulsory self-incrimination, since the class of persons against whom 
they were aimed-persons in the business of wagering-were a crimin
ally suspect class as to whom compliance with t,he laws might well 
provide a link in the chain of evidence incriminating them as to an
other offense.35 Subsequently, Congress amended the law .to provide 
that no information mainta1l1ed 01' furnished to the government pur
suant to the 'wagering and occupational tax statutes may be used 
against the taxpayer in any criminal proceeding except a proceeding 
to enforce a tax under title 26.36 This amendment has the effect of 
resuscitating the criminal aplication of these sta.tutes,37 which are 
summarized in the note beloW.38 

3. The OffenSe 
A. Elements 
Subsection (a) defines four separate offenses involving gambling, 

consolidating numerous provisions in existing law. . 
Paragraph (1) provides that a person is guilty of an offense if he 

"owns, controls, manages, supervises, directs, conducts, finances, or 
otherwise engages in a gambling business." The term "gambling busi
ness" is defined in subsection (b) as a "business involving gambling 

1M See United States v. Va'rlous Gambling Devices 478 F.2d 1104 (5th Clr. 1073), Inti· 
mating that notwithstanding the Marchetti and GroBBo ca~es, 8upra note 32, the for· 
felture provision may well be valid as applied to n violation of chapter 24 Involving failure 
to register . 

.. See Marchetti V. United Btates, supra note 32 : GroBso v. United Btates, supra note 32. 
36 26 U.S.C. 4424. 
31 See H. Conf. Rept. No. 93-1401, 93d Cong., 2d Sess. (1974). 
"" 26 U.S.C. 4401 imposes a two per cent e"clse ta" on all wages. 
26 U.S.C. 4402 eltempts from taxntlon pnrlmutncl betting, certain coin-operated devices, 

and State-conducted lotteries, wagering, pools, and sweepstakes. 
26 U.S.C. 4403 requires all persons liable for the wagering tll% to keep dally records of 

the pertinent data and to nost the l'I'HnI1C stamps ('(ln~plcloURly lu their place of business. 
26 U.S.C. 4404 establishes the territorial extent of apPlicability of the tnx provision. 
26 U.S.C. 4411 Imposes a special occupntlonal tnx on anyone engaged In the business of 

nccepting or receiving wagers. . 
26 U.S.C. 4412 requires ench persun subject to the occupa tionnl tax to regIster with the 

Internal Revenue Service. 
211 U.S.C. 4421 defines the terms "wager" and "lottery" for purposes ot the gambling tax 

provIsions. . . . 
26 U.S.C. 4422 precludes nny exemptIon from prosecution by State or Federnl nuthorltles 

for engaging In gambling on which the tax Is pnld. 
26 U,S.C. 4423 r~.qulres that the account books of anyone liable for a tax under that 

~hapter be perpetunlly nvallable for Inspection. 

- --"1 
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of any kind that, infact: (.A:) has five or more persons engaged in 
the business; and (B) lias been in substantially continuous operation 
for'aperiod of thirty days or more, or has taken in $2,000 or more in 
any single day." . . 

This provision is quite similar to that found in 18 U.S.C. 1955. The 
Committee intends that the previously cited current case law be fol
lowed as to what kinds of person associated with the gambling busi
ness may be counted in determining whether the bw;iness consisj,s of 
"five or more" individuals. The Committee also intends that the crimi
nal conspiracy section (1002) be deemed applicable to this offense and 
endorses the reasoning of those cases which have interpreted 18 U.S.C~ 
1955 as not barring a prosecution both for conspiracy to violate that 
section a~d the sul?stan~ive off~nse. Fo~ ~xample, if two persons agreed 
to establIsh a 'busmess mvolvmg gamblmg and thereafter performed 
an overt act to effect the agreement, they would be guilty of con-
spiracy to violate t.his section. . 

The Committee eliminated the exception for gambling activities con
ducted on behalf of charitable organizations, presently contained in 
18 U.S.C: 1955, since it believes there is no reason for the exception 
other than in places where such gambling is legal under local law.39 

. The Committee has substituted the phrase "takes in $2,000 or more" 
for the more ambiguous "has a gross revenue of $2,000" in 18 U.S.C. 
1955 in order to lay to rest any contention that proof of $2,000 in profits, 
rather than gross receipts, is required.40 

Paragraph (2) provideS that a person is guilty of an offense if he 
receives lay-off wagers or otllerwise provides reinsurance in relation to 
persons engaged in gambling.41 

Lay-off wagers are a form of reinsurance in which a bet is placeq 
by one gambler with another to safeguard himself from loss through 
compensatory arrangements.42 Although lay-off' activities can be 
reached under paragraph (1), this offense is designed to apply to any 
lay-off man, regardless of proof as to the number of persons in his op
eration, the continuity of his enterprise, or the volume of 'husiness he 
does. This will obviate difficulties of proof with respect to lay-off men 
virtually all of whom, as a practical matter, will be condu(;ting large 
scale operations. 

The term "gambling" is not defined. However, the Committee in
tends that it be broadly construed to include, inter alia, pool-selling, 
bookmaking, maintaining slot machines or roulette wheels, operating 
card, dice, bingo, keno, .or similar games; and conducting lotteries, 
policy, bolita, numbers, .or similar games or, seIling chances in such 
games. 

Paragraph (3) makes it nn offense to carry or send" (A) a gambling 
device; (D) gambling information; or (C) gambHng proceeds from 
within a st.ate to any place outside the state." 

"" See IHscusslon of subsectIon (c) 'infra j see also Final Report, § 1831. 
.0 cr. United. States v. Jeffers, 532 F. 2d 1101, 1115-1117 (7th Clr. 1976), aft:'d in 

part and vacated In part on other grouuds, - U.S. - (1977). 18 U.S.C. 1511, 
We companion provision to 18 U.S.C. 1955, lias not been carried forward in tbls sectIon. 
Its purview Is deemed sufficiently covered by the general conspIracy and brIbery provi
sions of the proposed Code. 

41 'l'he National Commission by contrast made the fact of receiving lay·oft: wagers or 
providing reinsurance a circumstance that increased the grading of the offense of engaging 
In an lllegal gambling business. See Final Report, § 1831 (3) (c) • 

• 2 See R. King, Gambling and. Organized. Olime, p. 232 (1969). 
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The term "gambling device" is defined in subsection (b) to mean any 
device coverea by 15 U.S.C. 1171 and not excluded by 15 U.S.C. 1178 
(2) 01'-. (3) ; 43 or any record, paraphernalia, ticket. certificate, bill, 
slip, token, writing, scratch sheet, or other means of carrying on book
making, wagering pools, bingo or keno games, lotteries, policy, bolita, 
numbers, or similar games, or any equipment for carrying on card or 
dice games other than cards 01' dice used In such games. 

Tlie term "gambling information" is defined in subsection (b) to 
mean "information consisting of, or assisting in, the placing of a bet 
or wager, or the purchase of a ticket in a lottery or similar game of 
chance." This is similar to the definition in 18 U.S.C. 1084, but expands 
and clarifies the term specifically to include lotteries. 

This offense incorporates the proscriptions of 15 U.S.C. 1172, barring 
the interstate transportation of gambling devices; 18 U.S:C. 1084:, pro
hibiting the interstate transportation of gambling information; 18 
U.S.C. 1301 and 1302, restricting the importation, interstate trans
portation, or mailing of lottery tickets; 18 U.S.C. 1952, proscribing 
the interstate distribution of gambling proceeds; and 18 U.S.C. 1953, 
outlawing the interstate transportation of wagering paraphernalia. 

Paragraph (4:) provides that a person is guilty of nn offense if he 
otherwise establishes, promotes, manages, or carries on an enterprise 
involving gamblin~. 

This broadest of the provisions in this section is substantially similar 
to the offense currently found in 18 U.S.C. 1952. The term "enter
prise" is defined in section 111 ,to include any business or other under
taking by an individual, a government, or an "organization" or 
"group" (terms also defined in section 111) .44 

B. Oulpability 
The conduct in paragraph (1) is owning, controlling, mana~ng, etc., 

a gambling business. Since no culpability standard is specifically desig
nated, the applicable state of mind that must be proved is at least 
"knowing," i.e., that the offender was aware that he was engaging 
in such a business.45 

It should be noted, however, that the term "gambling business" is 
defined in subsection (b) to mean a business involving gambling that, 
"in fact," (A) has five or more persons engaged in the business, and 
(B) has been in substantially continuous operation for thirty days or 
m<;re, or has .taken in $2,000 or more on any single day. By the oper
atlOn of sectIOn 303 ( d) (3), those elements of the clefmition that are 
preceded by the words "in fact" require no proof of any mental state. 
Thus, the offender must merel~ be shown to have been aware of the 
fact that the business involvecl' 'gambling." This is in accordance with 
current law since the courts under 18 U.S.C. 1955 have not required 
proof of scienter as to the size of a volume of business of the illegal 
activity. 

43 The devices excluded are machines designed primarily for use at a racetrack in connec
Jion with parimutuel betting, machines not designed prhnarlly for gambling and which 
when operated do not dellver, as a result of the application of Itn -element of chance, any 
money or property or entitlement to the same (e.g., a pinbnll machine of coln-opernted 
bowling nlley), and certain devices designed and manufactured prlamrlly for use at car· 
nlvnls or county Or State fairs. 

41 TIle concept 'of "enterprise" has been discussed In grenter i1etail in connection with 
section 1802 ('Racketeering) and that discussion shOUld be consulted here. 

'"See sections 303'(b) (2) and 302(e) (1) • 

. ---.----------------------------------------------------~ 
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'1'he analysis of culpalbility in the remaining- para;graphs is similar. 
Thus, in paragra;ph (2) the conduct is rece1ving lay-off 'Wagers or 
otherwise providing remsurance in relation to persons engaged in 
gambling and the applicable mental state is at least knowing. 

In paragraph (3), the conduct is carrying or sending a gambling de
vice, gambling info-rmation, or gambling proceeds, and the a'Pplicable 
minimum mental state that must be shown is "knowing".46 The ele
ment that the device, information, or proceeds was sent from one state 
to another is an existing circumstance as to which the state of mind 
that must be established: is at least "reckless". In paragraph (4), the 
conduct is otherwise establishes, promotes,41 manages, etc., an enter
prise involving gambling. The applicable mental state is knowing. 
4. Defense8 

Subsection (c) sets forth a variety of defenses 11 pplicable to the 
offenses described in this section. 

Paragraph (1) provides that it is a defense to a prosecution under 
subsections (a) (1), (a) (2), or (11) (4) th8lt the kind of gambling, the 
gambling business or enterprise, the manner in which the business or 
enterprise was operated, and the defendant's ,participation therein, 
were legal in all States and localities in which it was carried on, includ
ing any such place from which a. customer placed 'a wager with; or 
otherwise :patronized, the gambling business or enterprise, and any 
such place in which the wager was received or to which it was 
transmitted.48 

Under current lam, the fact that the gambling activity was not 
lawful in all Sta;tes affected is an element of the offense. The Com
mittee determined that the 'legality of the gambling activity should 
instead be made a matter of defense. First, the illegality of the gam
bling business or enterprise under State law will be clear in the over
whelming ma.jority of cases. Hence, tJhere is no point in making proof 
of illegality a requirement in all cases. Second, in those infrequent 
situations involving some novel form of gambling the status of which 
is unclear under State la;w, it is more equita:ble to require the defendant 
to produce some evidence of the legality of his conduct, bearing in 
mind that he has, at the very least, recklessly emba,rked on a con
tinuous and large scale operation the legality of which is open to 
question. Upon the' introduction of sufficient evidence to raise the issue, 
the prosecution will then bear the 'burden of proving beyond a rea
sonable doubt that the defense was not esta:blished. 

The remaining defenses principally codify existing law. Thus, para
graph (2) provides several defenses to a prosecution under subsection 
(81)(3). . 

The first of these is that the gambling device was carried or sent 
into' or was en route to, "solely a state and locality or foreign country 
in which the use of such a device was legal." This is similar to the de-

4. No proof of a mental state Is required with regard to the fact that a gambling device 
Is defined by reference to statutes in title 15. See section 303(d) (1) ('C). . 

47 See Unitecl State8 v. Villano, 529 F.2d 1046, :1055-1056 (10th Clr.), eer't. denied,426 
U.S. 95'3 (1976). 

48 The fa~t that the gambling bUSiness may have been only partly unlawfnl is not suffi
cient to establish the defense. nor is it relevant that the Stnte lnw punlshln/l' the conduct 
Is a misdemeanor and not n felony. United Sta.tC8 v. Polizzi, 500 F.2d 85'6, 872-874 (9th 
Cir.) , cert. denied, 419 U.S. 1120 (1974). The determination of the alJpllcable State law 
is, of course, a mutter for the court. ld. at 890. 



Section 1841. 846 

fense in 15 U.S.C. 1172, except that the Committee has enlarged the 
defense to permit shipment to a foreign country in which use of the' 
gambling device was legal. There seemed no reason for a criminal pro
hibition in these circumstances.49 

The second is that the defendant was a common or public contract 
carrier, or an employee thereof, and was carrying the gambling device 
in the usual course of nis business. This is drawn from 18 US.C. 1953. 

The third defense is that the defendant was ·a player or 'bettor and 
the gambling device he was carrying or sending was solely a ticket 
or other embodiment of his claim. This is -consistent with the practice 
under 18 U:S.C. 1301 and 1'302, which has not been ';:0 punisn the 
bettor or player himself for transporting his own ticket. The N a
tiona! Commission suggested a similar provision. 50 

The fourth defense is that the transmission of the gambling in
formation was made solely in connection with news reporting. This 
carries forward the specific exemption in 18 Uo'S.C. 1084 and the case 
law exemption created to 18 U.S.C. 1304. ' 

The ·fifth defense is that the transmission of the gambling informa
tion was solely from a State and locality in which such gambling was 
leg-al into a State and locality in which such gambling was legal. This 
is also derived from 18 U.S.O.1084.51 

The sixth defense is that the gambling proceeds were obtained as a 
result of the defendant's lawful participation in gambling which was 
legal in all States and localities in which it .was carried on, including 
any State and locality from which the defendant placed a wager or 
otherwise participated in gambling activity, and any such place in 
which his wager was received or to which it was transmitted. This is 
currently the law under 18 US.C. 1952. 
5. E8tablishing Probable OaU8e 

Subsection (d) contains a provision virtually identical to that in 
18 US.C. 1955. It provides that if five or m<)re persons are engaged 
in a gambling business, and such business operates for two or more 
successive days, then, solely for the purpose of obtaining warrants 
for arrests, interceptions of communications; and other searches'and 
seizures, probable cause that the business has taken in $2,000 or more 
in any sin~le day "shall be deemed to be established." The correspond-
4lg proviSIOn in 18 US.C. 1955 has been upheld as constitutional on 
the ground that Congress could rationally conclude from statistics in
dicat~ng revenues received by gambling businesses that a gambling 
operation having five or more participants and doing business for 
two successive days would reap at least $2,000 in a single day. Sig
nificantly, this presumption applies only with respect to the require
ments of proof for warrants and does not apply at trial. Moreover, 
the words "shall be deemed to be established" (which appear also in 
18 U.S.C. 1955) do not create an irrebuttablo presumption, but only 
an inference to be drawn absent contrary indication.52 

,. Sea also 18 U.S:C. 1953 exempting equipment and tickets for use in a State-conducted 
lottery_ 

""'See Final Report, § 1832(d) and 'Comment, p. 2&3_ 
Iil This defense Incorporates the provisions of 18 U.S.C. 1307 dealing with information 

relating to State-conducted lotteries. ' 
62 See Unite(~ Sta,tcs v. Pallller, Bupl'a note '20; United States v. DiMario, supra note 4 ; 

Uti £ted StatuR v. Politi, 334 F. Supp. 1318, 1323 (S.D.N.Y. 1971). 
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6. Jurisiiiction 

Section 1841. 
Section 1842. 

Subsection (f) provides that there is Federal jurisdiction over an 
offense under paragraphs (a) (1) or (a) (2) if it is committed within 
the general or special jurisdiction of the United States or the extra
territorial jurisdiction of the United States to the extent applicable 
under section 204. The general and special jurisdiction, as defined in 
sections 202 and. 203, include the full extent of United States judisdic
tion except for extraterritorial jurisdiction. This broad scope of juris~ 
diction-applicable to the offenses of engaging in gambling business 
and providing reinsurance for gambling-is based upon eXIsting law 
and implements the congressional finding in section 801 of the Orga
nized Crime Control Act 'of 1970 that large-scale gambling has an ef
fect upon interstate commerce and the facilities thereof. 53 Thus, this 
section reaches gambling ships, provided they fall into the definition 
of "gambling business" in paragraph (a) (1). 

There is jurisdiotion over an offense described in paragraphs (a) 
(3) or (a) (4) if the United States mail or a faci1it.y of interstate or 
foreign comm.erce, 'Or movement of any person across a State or United 
States boundary, occurs in the ·planning, promotion, management, 
.execution, consummation, or concealment of the offense, or in the dis~ 
tribution of the proceeds of the offense. This is basically consistent 
with the jurisdictional purview of 18 U.S.C. 1952.54 

This subsection does not carry forward the prohibition on the sale 
of lottery tickets by Federally insured banks. Similarly" small scale 
gambling activities conducted wholly within Federal enclaves are 
not covered. However, such activities may be punished under section 
1862 (Violating State or Local Law in an Enclave) if carried out 
in violation of the law of the State in which the enclave is situated. 
In such a caso, although the Federal government has no direct inter
est in punishing the activity, it would do so because of the policy of 
not permitting enclaves to become havens for the violation of State 
laws. . . 
7. Grading 

.An offense under paragraphs (a) (1) or (a) (2) is graded as 0. 

Class D felony (up to six years in prison). An offense under para
graI;,>hs (a) (3) or (a) (4) is graded as a Class E felony (up to three 
yeats ill prison). These distinctions and grading levels generally 
accord with existing laws. 

SECTION 1842. DISSEMINATING OBSCENE Jl.fATERIAL 

1. In General 
This section reflects the view that obscene material is or may 'be 

harmful under certain circumstances and that the. Foderal Govern
ment should continue to play a role in suppressing its distribution. 
However, as compared with current law, the Committee perceives 
the Federal interest in punishing the dissemination of obscene material 
as less urgent and pervasive. This results in part from the Supreme 

53 That finding hils been uniformly sustained aR resting on It rntlonltl foundlttlon. 'See 
United State8 v. Becker, 8upra note 28: United State" V. Riehl, Bupra note 29: United 
State8 v. Hunter. supm note 4: United States v. Mce~e, R'£pra note 28. 

Gl See United States Y. LeFaivrc, 507 F.2d 1288 (4th Clr. 1974), cert. denied, 420 U.S. 
1004 (1975). 
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Court's recent agreement upon an obscenity test that includes, inter 
alia, an ability to determine the obscenity of materials on the basis 
of State or local community standards. This should enable States and 
localities more effectively to prosecute such cases, thereby diminishing 
the need for Federal involvement. 

This section takes a.:!count of the above considerations in two basic 
ways. First, unlike present statutes, a definition of obscenity is pro
vided based upon views expressed in recent Supreme Court decisions. 
Second, the scope of the section is confined essentially to commercial 
distribution of obscene matter and its distribution to minors. Non
commercial distribution of obscene materials among consentin~·adults 
is not covered and is left wholly to State law. Finally, thissectlOn sim- -
plifies existing statutes and elIminates various anachronistic features 
(e.g., the reference to abortifacients) .55 
fJ. Present Federal Law 

A. StatUte8 
The principal Federal statutes punishing obscenity are contained 

in chapter 71 of title 18, United States Code (18 U.S.C. 1461-1465).56 
These sections proscribe the mailing of obscene material and related 
matter (section 1461); the importation or transportation by com
mon car-rier of obscene matter (section 1462) ; the mailing of in
decent matter on wrappers or envelopes (section 1463) ; the broad
casting of obscene, indecent, or profane language by. radio (section 
1464); and the transportation in interstate or foreign commerce 
of obscene matter for the purpose of sale or distribution (section 1465). 
The basic penalty for all these offenses is up to five years in prison, 
oxcept for the broadcasting offense which carries only a two-year maxi
mum term. 

The above enactments have all been sustained as constitutional. 
B. Suo8tantwe Oase Law 
In Paris Ad7tZt Theatre 1 Y. Slaton,51 the Supreme Court held that 

States have a valid interest in' regulating obscenity notwithstanding 
that conclusive proof as to its ill effects may be lacking. Based upon 
such studies and evidence as do exist, legislatures can reasonably 
conclude that a nexus is present between' exposure to obscene material 
and antisocial behavior. Quite apart from its crime-proclucing effects, 
moreover, the Court noted that, "The sum of experience ... airords 
an ample basis for legislatures to conclude that a sensitive, key rela
tionship of human existence, central to family life, community, and 
the development of human personality, can be debased and distorted 
by crass commercial exploitation of sex." 58 

There is one area in which the harmful impaot of obscenity is more 
clearly documented-i.e., dissemination to juveniles. Because of this. 
the Court has sustained legislation prohibiting the dissemination of 
publications depicting nudity to minors under seventeen years of age, 

roO Compare Final Report. § 1851 which was, however. drafted prior to the most recent 
series of Supreme Court decisions which this section reflects. 

,n See also 18 U.S.C. '552, punishing, inter a,lia, 'Officers and employees of the Uniterl States 
who aid and abet the Importation. advertising. and trrtlllcklng In obscene' articles ; 19 U.S.C. 
] ;l05. providing for forfeiture of Importpd articles that are obscene or Immoral. cr. 27 
n.s.c. 205(t) (4) ; 39 U.S.C. 3006; and 47 U,S.C. 223, punishing obscene. lewd. lascivious. 
filthy. or Indecent telephone calls. 

07 41'3 U.S. 49 (1973). 
MId. nt63. 
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notwithstanding that the publications would not be deemed obscene if 
sold or distributed to adults.59 

Recognizing the sanctity of the home, the Supreme Court has held 
in Stanley v. Georgia,GO that a person may not constitutionally be 
punished for the mere possession of obscene matter therein. Howeier, 
following the decision in Stanley, the Court made it clear that that 
case could not be understood as resting on a broad constitutional right 
to receive obscene material even for one's personal use, and accordingly 
upheld the application of Federal laws proscribing, e.g., the importa
tion and transportation of such material notwithstanding allegations 
that the matter was intended for purely private use.61 

A major breakthrough in the Court's long history of obscenity liti
gation 'was reached last year in ilfiller v. Oalifomia,62 in which a ma
jority concurred in the following statement as to the guidelines to be 
used in determining whether particular material is obscene: 63 

(a.) whether the 'average person, applying contemporary 
community standards' would find that the work, taken as a 
whole, appeals to the prurient interest, (b) whether the work 
depicts or describes, in a patently offensive way, sexual con
duct specifically defined by the applicable state law, 'and (c) 
whefuer the 'Work, taken as a whole, lacks serious literary, 
al,tistic, political, or scientific value (citations omitted). 

The Oourt noted that this would allow punishment only for the sale 
or exposure of materials that depict or describe "hard core" sexual 
conduct,64 and gave the foHowing illustrations of what a State stat
ute could define for the regillatioll under part (b) of the standard 
announced in ]If iller: 65 • 

(a) Patently offensive representations or descl'iptions of 
ultimate sexual acts, normal or perverted, actual or simulated. 

(b) Patently offensive representations or descriptions of 
masturbation, excretory functions, and lewd exhibition of 
the genitals.G6 

With respect to the standard to be employed in assessing whether 
material appeals to the prurient interest and is "patently offensive," 
the Court in Miller further held that juries may constitutionally be 
instructed to make such determinations based upon the standard that 
prevails in the State or lQcal community, and need not utilize a 

. national standard.61 

50 Ginsberg v. Nmo York, 390 U.S. 629 (1:168), cited with apprc>valln Millel' v. Oalifornia, 
413 U.S. 15. 36n. 17 (1973). 

50 394 U.S. 55'7 (1969) . 
• t United States v. Reidel, 402 U.S. 351 (1:171); United States v. Onto, 41'3 U.S. 139 

(1973) ; United States v. 12 200-11t. Reels of Super 8m1lL Fi/tn, 413 U.S. 123 (1973) . 
• 2 Slipra note 59. . 
.. , la. nt 21. 
.. In Ka,plan v. Oalifornia, 413 U.S. 115 (1973), the Cc>urt held thnt a book containing no 

pictures could nonetheless qualify as "obscene" nnder the Miller test . 
•• Supra note 59, at 25. The Court In Unitea States v. OrUo, supm note 57, at 145 made It 

clenr that the standards outlined in M-iller apply also to the Federal government. S<>e also 
JIamling v. Unitecl States, 418 U.S. 87 (1974). 

00 In Wat'd v. Illinois, 430 U.S, 983 (1977), the Court noted that the illustrations in 
Miller werE! merely examples and not meant to be exhaustive. The Cc>urt in Wat'd upheld a 
conviction under an Illinois obRcenit~' law for having sold "sado-mnsochistic" material. 

.7 In Jenkins v. Georgia, 418 U.S. 153 (1974), the Conrt resc>lved some uncertainty that 
hnd arisen from this aspect of Its J1fillcI' opinion, holding that Miller approved bnt did 
not mandate a direction tc> decide the above issues on State or local standards; the Court 
upheld an Instruction that the jury should apply "cOIr.munlty stnndards," without specify
ing the community. 
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Although States are free to adopt either a national or a local com
munity standard, the Supreme Court has construed 18 U.S.C. 1461 as 
requiring that "local rather than national standards should be ap
plied".68 Under section 1461, moreo'Ver, the determination of 'what the 
local standard is, is a Federal question. A State statute dealing with 
the matter (e.g., decriminalizing dissemina,tion of obscene materials 
to adults) does not bind the Federal courts.GU 

The Court in Miller and its companion cases was dealing with mate
rial directed to the average person. However, where obscene material 
is aimed at a deviant sexual group, the Court has made it clear that 
the community standard to be used in gauging prurient interest is that 
of the deviant group (e.g. homosexuals or paedophiles).70 Likewise 
it is settled that in determining whether borderline materials are 
obscene because of an appeal to prurient interest, the method of adver
tising them may be considered, and if there is "pandering," the conduct 
·may be punishecl.71 

Scienter is a constitutional prerequisite to any statute regulating the 
dissemination 'Of obscene matter.72 However, the Supreme Court has 
held that it is not necessary to require proof that the offender lmew 
that the material was obscene (a legal conclusion), but only that he had 
lmowledge of the contents of the materials and knew their character 
and nature.'3 The Oourt determined that this degree of scienter applied 
under 18 U.S.C. 1461.74 

Prior to 1971, 18 U.S.C. 1461 and 1462 punished trafficking, inter 
alia, in any writing or advertisement representing that any article 
may be used for "preventing conception or producing abortion." A 
1971 amendment eliminated the words "preventing conception." 75 

The restriction as to writings concerning abortion survives in the 
statutes but would appea.r to be of dubious validity.'6 It is not carried 
forward in the present section. . 

It should be noted that the Department of Justice since 1966 has 
applied a policy of not prosecuting under 18 U.S.C. 1461 in situations 
involving the mailing or receipt of private obscene correspondence, 
unless "aggravated" CIrcumstances are present,77 

O. p'roaedural188ues 
Proof as to the obscene nature of materials may normally be estab

lished by introduciug the materials themselves. into evidence; it is not. 
constitutionally necessary to employ expert witnesses, except perhaps 

os Smith Y. United State.~, 431 U:S. 291 (1977). 
00 Ibid. 
70 See M·is7fkin v. Neto York, 383 U.S. 502, 508-509 (1966). cited with lllPprQval in Miller 

v. Oalifornia, supra note 59 and lIamlimg V. Unite(/, States, supra note 65. 
71 See (Jin;:burg v. United States, 1383 U.'S. 463 (1966)" cited approYingly in Miller Y. 

OsUjornia amI Hamling v. United State8, 81'pra; see also United State8 V. Pel/earlllO, 467 
F.2d 41 (9th Cir. 1(72). 

7. See S,nith Y. Oalifornia, 361 U.S. 147 (1959). 
7"See Hamling Y. United States, supra note 6'5'. 'ut 119-124. 
7·' hZ. ISee also United State8 v. Smith, 467 F.2d 11'26, 1129-11'30 (7th <lir. 1(72), 

construing 18 U.S.C. 1;\64. 
75 P.L. No. 91-662, 84 Stut. 197'3 (1971). 
70 See e.g., Associated Students jor the lTniv. of Oal. at Riverside Y. Attorney Geneml, 

368 F. SuPp. 11 (C.D. Cal. 1973) (tbree-judge court). Tbe definition of obscene matter 
announced in Niller V. Oalifornia, 8upra note 59, d~es not contain any reference to writings 
involving abortion, und the Supreme Court In Hamling y. flniteel States, supra note 65. 
bas construed 18 U.S.C. 1461 as embodyinjt the Miller standards. 

71 See Bellmonel .v. TJ.lIitecl I'Jtates, 384 U.S. 264 (1966). dismissing at the government's 
suggestion the conviction of u hushand and wife who hnd sent and received obscene photo' 
graphs of one another through the mnll. Suhsequent cnses have distinguished Redmond 
and have establishecl that the Jlolic.v Is not enforceable hy the courts. See. e.g .. Spillman v. 
United States, 413 F.2d 527 (9th Clr.), cert. denied. 396 U.S. 930 (1969); see generally 
United State.9 V. HI/till, 416 F.2d 607, 626-627 (7th Clr. 1969), cert. denied, 396 U.S. 
1012 (1970). 
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in the unusual case where contested materials are directed at such a 
bizarre deviant group that the trier of fact would be plainly inade
quate to judge whether the material appeals to the prurient interest.7B 
The Committee intends that this rule be carried forward under the 
proposed obscenity provision. 

Ul!der existing' Federallaw,79 venue exists in any district in which 
obscene material has been mailed, passed, or received." This broad 
doctrine is modified and narrowed, largely because of the Supreme 
Court's rucloption of a local communi'ty standard for assessing obscpuiJty, 
in section 3311 of the Oode.·' 

18 U.S.C. 1465 contains a provision that the transportation of two 
or more copies of any obscene article, or a combined total of five or 
mort;; obscene articles shall create a rebuttable presumption that such 
articles were intended for sale or distribution. The presumption has 
been sustained, but only as applied to cases involving. large numbers 
of obscene articles.52 Its validity as applied to a case involving only the 

" minimum numbers of obscene articles would seem doubtful under snch 
decisions as Barnes v. United States,sa and the Committee has accord
ingly not sought to reenact it. Of course, proof as to the quantity of 
obscene articles possessed by a person is relevant in it..s own right to 
the issue whether such possession is with intent to distribute them for 
profit.54 

3. The Offense 
Subsection. (a) provides that a person is guilty of an offense if he 

(1) disseminates obscene material (A) to a minor, or (B) to any person 
in a manner affording no immediately effective opportunity to avoid 
exposure to such material, or (2) commercially disseminates obscene 
material to any person. . 

The term "obscene material" is defined in subsection (b) (4) to 
mean materia] that: 

(A) sets forth in a patently offensive way: 
(i) an explicit representation, or a detailed written or 

verbal description, of an act of sexual intercourse, including 
genital-genital, anal-genital, or oral-genital intercourse, 
whether between human beings or between a human being 
and an animal; of masturbation; or of flagellation, torture, 
or other. violence indicating a sado-masochistic sexual rela
tionship; or 
. (ii) an explicit, close-up representation of a human genital 

organ; 
(B) taken as a whole, appeals predominantly to the prurient. 

interest of : 
(i) the average person, applying contemporary commuriity 

standards; or 

7. See Pal'is AeZult Theatre I V. Slaton, supra. note 57, at 56; 1(apla./L v. OaZifornia, Bupm 
note 64. . 

70 18 U.S.C. 3227. 
eo See Bacel Entel'/l1'ises Y. 01(l1·1., 278 F. Supp. 372 (D.D.C. 1967) (three-judge court). 

atl"d. 390 U.S. 457 (1968), . 
·'l1Ioreover, section 3311 contains n. new provision restricting the "enue for a con

Rplracy to violate this Rectloll . 
• , E.g., Unitcrl Staten ,'. Mana/·ite, 448 F.2rl 583. ,,()4 (2d Clr.) cprt. denied. 404 U.S. 

947 (1971): United States v. Knight, 395 F.2d 971 (2d Clr. 1968), cert. denied. 395 
U.S. 930 (1969). 

""412 U.S. 837 (l!J711) . 
.. cr. United Statc,s Y. m~ild8, 463 F.2d 3()0 (4th 'Clr.), cert denied, 409 U.S. 966 (1972). 



'Section 1842. 852 

(ii) the average person within a sexually deviant class of 
persons, if such material is designed for dissemination to 
such class o:f persons; and 

(C) taken as a whole, lacks serious artistic, scientific, literary, 
or political value. 

This definition forms the core of the section and is beJ ieved to be well 
within the framework of the Miller v. Oalifornia standards in that 
(1) it specifically defines the sexual conduct which is the subject mat
ter of the materials to be proscribed; (2) it views the work as a whole 
with regard to its appeal to prurient interests; and (3) it excepts those 
works which, when viewed as a whole, fulfill an artistic, scientific, 
political, or literary purpose. WhiJe deviating in some of the details 
from the illustr:ative language set forth in the Miller v. Oalifornia 
opinion,S" the proposal is within the limits of that decision and covers 
only matedals clearly outside bhe protection of the First Amendment.s6 

With respect to the community to which resort should be made in 
determining whether particular matter is obscene, the Committee in
tends that the issue be left for resolution by the Federal COlll'tS.87 

Paragl'alJ?h (1) (A) bars disseminu,mon as of obscene material to a 
minor. This reflects the special interest in protecting young and pre
sumably more susceptible persons to the deleterious influences of ob
scene matter.80 The term "minor" is defined in subsect.ion (b) to mean 
anunmarried person less than seventeen years old. The particular age 
selected as a cutoff, while inevitably somewhat arbitrary, is predicated 
on existing legislation and practice. For instance, seventeen is the age 
utilized by the movie industry with respect to non-admittance of per
sons to "X" rated films; it is also the age contained in the New York 
statute sustained by the Supreme Court in the (}insberg case.DO 

Paragraph (1) (B) prohibits dissemination of obscene material to 
any person in a manner that does not allow immediately effecti ve op
portunity to avoid exposure to such material. The provision is designed 
to protect the sensitivities of the average individual against an "assault 
upon individual privacy by publication in a manner so obtrusive as 
to make it impossible for an unwilling individual to avoid exposure 

"" For exnmple. the Committee ans not inclnded n reference·to mnterlnl depictln,:: ~xcre
tory functions. Also, in Nil/e,', 8unra note 59. the Court referred to the "lewd exhibition. of 
the genltnls" ns a permi~slble sllbject of rermlntion. 413 U.S. nt 25. The Committee felt that. 
wherever possible, the stnndnrds en un elated should be objective and hence hns proposed 
thnt mnterlals be deemed obscene If, inter alia, they "include an explicit, elose-up repre
sentation of n hllman genital organ." 

'a For the most pnrt the cleJinltlon closely trnclrs the Innglluge used in MUle>' v. Onli-
10,-n;a. 'L'he definition hns been tl,::htened by the Commltte~'s deciSion to reqnlre thnt the 
mllterlnl, tnken ns 11 whole. IlJlp-enl "predomlnnntly" to t'le prurient Interest. n require
ment beyond thnt in the .Mille,- clIse. Sllbparn,::rnph (D) (II). denlin,:: with dlsseminntlon 
to a sexually devlnnt clnss, Is Intended to retlect the holding of Mishkin Y. Ncw l'or~' 
8ltpra note 63. thnt In such n cnse prurient interest is to be judged by refereuce to tbe 
stnndtlrcls of the n"ernge person In sucll clnss. 

£7 l\lthollth a "rllstrict-wide" community IIIny be coustitutlounllypermlsslble, the Com
mittee obseryes that n Federnl judicial district would not seem, at lenst In some nrens of 
the COllntry, to be a "Iable "community" for these purposes. Accordingly. It mny be more 
appropriate to hnve reference to n municipal, county, State, or other community thnn to 
npply "district" stnnrlnrds. 

"" The term "rjlRsemlnnte" Is broarlly definer! ~n snbsection (b) (2) to menn (A) to "trnns
fer. distribute, mspense. lentI, dlsplny. exhibit; send, or brondcnst;" or (E) to "produce, 
trntlsport, or POSseSS with Intent to rIo nny of the foregOing." 

La See (Ji!I .• <7!cl·U ". NCln York, 8upm note 55: Pm·j8 Adult ry'ltcatrc I v. Slnton, 811pra note 
57. at 57-118 ll. 7; Tinitc(Z Btates v. Orito, supra note 61, nt 143. ·See nlso section 1643 
(Sexunl Abuse of n Minor). 

'0 Supr". note 09. The Cnmmittee hnR rpfined til" rlefinltlon by exclnrlln):: nrrsous unrler 
seventeen who nre married, on the ground that tile mnrltal relationship Implies a greater 
degree of maturity nnd lessens the likelihood of nrlverse Impnct on behavior due to exposure 
to obscenity. 
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to it." 01 Examples of how this branch of the statute could be violated 
are a billboard display or broadcast of obscene matter, affording no 
opportunity to the passerby or person just tuning in the station to avoid 
exposure thereto, or a mailing containing no warning (or a misleading 
description) as to the contents of the article. 

Paragraph (2) punishes commercial distribution of obscene mate
l'ia1. The phrase "commercially disseminate" is defined in subsection 
(b) (1) to mean "to disseminate for profit." The definition would reach 
aspects of advertising as well as sale, even if no quid P1'O quo was di
rectly sought from the recipient of an obscene advertisement, since one 
who produces obscene advertising brochures clearly intends any dis
semination to yield profit. Thus, for example, blanket mail solicita
tions containing obscene matter would be covered under this branch of 
the statute.92 

It should be noted that dissemination not for profit to consenting 
adults is not prohibited. While current law punishes such conduct 
(with the practical exception of the Department of Justice's Redmond 
policy, discussed above), the Committee believes that regulation of 
such conduct is more appropriately for the States and localities and is 
not a matter of Federal concern. Linking the dissemination to commer
cial qnantitie!,?, moreover, allows Federal concentration of efforts into 
potential organized crime activities or those of major purveyors of 
obscenity. 

The conduct in this offense is, in paragraph (1), disseminating 
material, and, in paragraph (2), commercially disseminating material. 
Since no culpability level is specifically prescribed, the applica1;lle state 
of mind that must be shown is at least "knowing," i.e., that the defend
ant. was a:\Yal'e of the naturc of his actions.o3 

The element that the material is "obscene material" is an existing 
circumstance. As no culpability standard is set forth in this section, 
t.he applicable state of mind that must be proved is, at a minimum, 
"reckless," i.e., that. the defendant was aware of but disregarded 
the substantial risk that the circumstance existed.04 The Committee be
Heves that this standard in effect incorporates the constitutional scien
ter requirement established in Hamling v. United States, supra, that 
a perSOll must know the contents of the materials and their chara.cter 
andnatnre.D5 For, without an awareness of the nat.111'C of the materials, 
it cannot be said that a person has consciously disregarded the risk 
that they may be obsecene. 

The remaining elements, e.g., that the dissemination was to a minor, 
ltre also existing circumstances. The requisite culpability is at least 
"reckl ess. " 

01 Rer/ru.p v. New York, 386 U.S. 767, 769 (1967). Sec nlso Pal"i8 Atllllt '['TIeI/t,·C I v. 
STntoll. supra nnte 07, nt 117-58, notinll the illtereRt In enforclnl( safegunrdR agnlnst ex
posure to ju\-cnlles "and the passerby." Cf. EI'z/lo:miT, Y. City of JacT'8ollvi11e, ,}22 U.S. 
20,; (1975), 

~J Such mnlllngs w0l11d nlso present It jury questlnn under the diRseminntion to minors 
provision. since. as will be discussed intra, one need only be shown to have been "reckless" 
as to the possibility of a minor receiving the materials. The antl-nssaultlve or pandering 
provision might also be Infringed If the envelopes contaned no clear markings as to the 
nature of the contents. 

Il:1See sections 303(b) (1) nn<1302(b) (1). / 
.\ Sec sections 1l0:l(b) (2) .~lId 302(c) (1) . 
• , Srtpm no'e G5. Sl'e ItlRO United StatCR v. Sltlaiman. 400 F.2d 78 (5th ·Clr.). cel't. 

denied. 4]9 U.S. 911 (1974). The Committee Intends that n person mny nequlre an 
uwareness of the risk that mnterlals are obscene not only through viewing them but also by 
being told of their general nature and content. . 

92-9190 -77 - pt.l- 55 



Section 1842. 854 

4. Defenses 
Subsection (c) provides that it is a defense to a prosecution under 

subsection (a) (1) (B) or (a) (2) that dissemination of the material 
was legal in the State in which it was disseminated. Although wholly 
new to Federal law, this is similar to defenses applicable to the 
gambling and prostitution offenses in this subchapter, and is designed 
to reflect the viewpoint that Federal anti-obscenity laws (other than 
with respect to the dissemination of obscene material to minors which 
is excluded from the defense provision) OQ have as their sole mission 
the enforcement of State policy with respect to obscenity. Thus, 
where a State has elected not to penalize the conduct of disseminat
ing obscene matter, the defense implements the notion that no Federal 
interest exists that is suffic.ient to warrant prosecution and con
viction.9T 

Subsection (d) provides that it is an affirmative defense to a prose
cution under this section that dissemination of the material was 
restricted to (1) a person associated with an institution of higher 
learning, either as a member of the faculty or as an enrolled student, 
teaching or pursuing a bona fide course of study, or conducting '01' en
gaging in a bona fide research program, to which such material is 
pertinent, (2) a person whose receipt of such material was author
ized in writing by a licensed or certified psychiatrist, psychologist, or 
medical practitioner. . 

These defenses are essentially self-explanatory. They are as indi
cated only meant to apply to bona fide situations and not where a sham 
course is offered or where a person connives with a doctor or psy
chologist to obtain written permission to see such material for pur
poses unrelated to professional treatment or legitimate research. The 
designation of the defenses as "affirmative" means that the defendant 
will bear the burden of proving the elements of the defense by a pre
ponderance of the evidence.D

• 

5. JuriJJdiation 
There is Federal jurisdiction over an offense in this section in three 

circumstances. The first is if the offense is committed within the spe
cial jurisdiction of the United States. This is new. The special jurisdic
tion is defined in section 203 and includes the special maritime, special 
territorial, and special aircraft jurisdictions. In essence, the places 
covered are the high seas and various vessels thereon, Federal enclav('s, 
and certain aircraft while in flight. The extension of Federal cog
nizance in these areas is clearly warranted and also has the effect of 
eliminating the current need to rely on diverse State laws via tho 
mechanism of the Assimilative Crimes Act, 18 U.S.C. 13, or its coun
terpart in the subject bill, section 1862 (Violating State 'Or Local Law 
in an Enclave) • 

• 0 The Committee lIas excepted minors In recognition of the conclusion of many experts 
that exposure of minors to obscene material Is harmful. 

07 The Issue of the scope of State law Is a question for the court. The Committee is aware 
that practical problems may arise with regard to this defense hoth In terms of proving the 
extent of the State law and from the fact that State laws may he jltrlsdictlonllll~' drafted 
presently so as unwittingly to exempt conduct punishable under this section. However, 
stutes wishing to preserve the ri~ht of the Federal government to prosecute for offenses 
Involving dissemination within their State's borders may amen!l their laws accordlnglr. 
nml It Is noted thnt a sufficlen t opportunity to do so is affor!led Ill' the two-year delayed 
effective date for the Code provided In section 1114 . 

• B See the !lefinltlon of "affirmative defense" In section 111. 
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The second and third circumstances are if the United States mail or 
a facility of interstate or foreign commer.ce is used in the commission 
of the offense," and if the material is moved across a State or United 
States boundary: These jurisdictional bases essentially carry forward 
the present purVIew of 18 U.S.O.1461-1465.lClO 
6. Grading 

An offense under this section is ~raded as a Olass E felony (up to 
three years in prison). This maintams the offense at a felony level but 
somewhat reduces the maximum penalty as compared with present 
law (five years). 

SECTION 1843. CONDUCTING A PROS'ITrUTION BUSINESS 

1. In General 
Prostitution was not a common law offense but today is generally 

prohibited by statutes directed at women who perform sexual acts for 
hire.101 

Ourrent Federal statutes in the prostitution field are generally aimed 
at penalizing the use of interstate commerce to facilitate prostitution. 
Their thrust, however, is jurisdictional rather than substantive and 
by relying on the use of interstate commerce to define the offense, the 
statutes are defective both in reaching behavior which there is no real 
Federal interest in punishing ,( e.g., transporting a woman in interstate 
commerce for the purpose of prostitution or debauchery), while fail
ing to reach some activities of organized crime (e.g., controlling an 
interstate network of call girl services or a chain of houses of prosti
tution) .'" 

Section 1843) by contrast, focuses on the operation of a prostitution 
business, directing penalties primarily at the pl3rsons responsible for 
its operation. The prostitute is thus not subject to Federal prosecution 
unless also engaged in activities such as procuring patrons or recruit
ing participants in the business. Furthermore, the section removes tho 
sexual bias sometimes found in State laws and uses neuter terminology 
throughout, thus making clear that the offense is not limited to mem
bers of a single sex. 
~. Present F ederaZ Law 

The principal Federal statutes are the White Slave Traffic Act 
(18 U.S.O. 2421 et seq.), and the Travel Act (18 U.S.O. 1952), dis
cussed in connection with section 1841, 8upra. 

18 U.S.O. 2421 makes it an offense punishable by up to five years in 
prison to knowingly transport in interstate or foreign commerce (or 

00 The term "commission of the offense" Is defined in section 111. 
100 The term "faclllty of interstate ... commerce" is intended to include, as in other 

contexts, the interstate URe of a telephone and an interstate broadcast over the radio 
(Including a citl7.~ns band radio) or television. 'Sec Unitect Statcs v. Kelncr, 534 F.2d 
1020 (2d Cir. 1976) ; Unitcct States v. Villano, 529 F.2d 1046. 1052-1053, n. 6 (10th 
Cir.), cert. denied. 426 U.S. 1)5'3 (1076). 18 U.S.,C. 1464 pro5crlbes also the uttering by 
radio of "indecent" or "profane" language, und hns been construe[} to reach intrnstate 
rommunlrations over facillti!'s that also onerate in intNstate commerce (e.g., citizens 
band raelios). Gagliardo Y. Unitc€! Statc8, :166 F.2d 720 (9th Cir. 1966). This broader cov
erage has been presen'e[} by transferring this statute to title 47 in the conforming amend. 
ments. The term "Indecent" in 18 U.S.C. 1464 WIIS recently construecl us synonymous with 
"obscene." See Unitecl Sta.tes Y. Simp8on, 561 F.2d 53 (7th Clr. 1977). 

101 Sec 2 Wharton. supra note 1, ~ 758 (1967 ed. Supp. 1974). '0' See Working Papers, pp. 1191-1192. 
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in the District of Columbia) any woman or girl "for the purpose of 
prostitution or debauchery, or for 'any other immoral purpose, or with 
the intent and purpose to induce, entice, or compel such woman or 
girl to become a prostitute or to engage in any other immoral prac
tice." loa 

It has been held that an expectation of pecuniary gain is not an ele
ment of this offense (thus extending its reach to situations when a 
man u'tkes his paramour across 'a State line in tryst) :0' nor neeel the 
interstate transportation be by common carrier."'" A. persistent prob
lem has been in determining whether the interstate transportation was 
for one of the prohibited J?urposes. The courts have held that merely 
taking a prostitute on an mnocent vacation does not violate this sec
tion; rather it must be shown that a "dominant" (but not the sole) 
purpose of the travel was for prostitution, debauchery, or other im
morality."" The focus of the statu1te on interstate transportatJion has 
also created other difficulties in terms of defining numbers of offenses. 
Thus it has been held that the simultaneous transportation of two wom
en in interstate commerce constitutes only a single offense,"" but a 
rOlmd trip may constitute two distinct interSIJate journeys.'OB 

The term "immoral purpose" has been held to be limited by the 
principle of ejusdem generis to the same class of conduct as prosti. 
tution or debauchery but within that class has been given a broad in
terpretation so as to reach, for example, the transportation across State 
lines of plural wives by members of the Mormon faith believing in 
polygamy. 109 

The offense is complete upon the crossing of State boundaries ir
respective of whether any prostitution or debauchery later occurs or 
whether the purpose of the transporter to do so is a:bandoned.llo 

The offense under 18 U.S.C. 2421 may be committed by the trans
portation of one's wife for prostitution purposes; if it is, the Suprcmp 
Court has determined that the wife may testify against her husband 
at his trial notwithstanding the spousal privilege, since she is the 
"victim" of the offense even if she was not coerced,lU. 

18 U.S.C. 2422. a companion statute, penalizes whoever knowing
ly persuades, induces, entices, or coerces any woman or girl to travel in 
interstate or foreign commerce (or in the District of Columbia) for the 
purpoSE\ of prostitution, debauchery, or other immoral purpose, or who 
with the intent that such woman or girl shall engage in prostitution, 
debauchery, etc., knowingly causes her to be carried as a passenger in 
interstate or foreign commerce (or in the District of Columbia) by 
any common carrier. The penalty is the same as that prescribed under 
section 2421. 

103 TIle section also proscribes the knowing purchase of any ticket to be used 'by a girl or 
womnn for one of the pnrposes eIeRcrlbed above. 

, .. See Oaminetti v. Unitecl State8, 242 U.S. 470 (1917) ; Working Papers, p. 1108. 
lllG1Vilson Y. U1~ited states. 2:)2 U.S. 563 (1014). 
100 See J[orte1l8en Y. United State8, 322 U.S. 369 (1944) : see also UnUed State8 Y. Loma8, 

440 F.2r1 ~;l!i (7th Clr.). cert. nenlecl. 404 U.S. 842 (1971): United states \'. Tyler, 4:!q 
F.2cl 510 (10th Cir.), cert. denlecl. 400 U.S. 839 11970). 

10, See Bell Y. Unitecl."Itate8. 349 U.S. I'll (1955). 
108 See Nelms Y. UnifeeL States, 291 F.2c1 390 (4th Clr 1961). '00 i'1ep Olevel(!I1(Z v. TTnited State8, 329 U.S. 14 (1946). 
110 lVil80n V. Unite(1 Sta.teB. supra. note 105. 
m Sep lVyatt v. Unitecl States, 302 U.S. ;'25 (1960). However. the ordinary privilege may 

bp Invokpc1 hv thp hURhnnc1 whpre thp offpnRP I'hnrA'pe1 Is his trnnRportntlon of nnother 
womnn. Spp 1llllokinB v. United Statp,B, 85S U.s. 74 (1!H;8). But SN~ S {UtC. 132S, nbollsh
Ing the privilege generally for the crime of Importing aUeDa for prostltu Uon purposes. 
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18 U.S.C. 2423 provides a penalty of up to ten years' imprisonment 
for whoever knowingly persuades, mduces, entices, etc:, any woman or 
girl who has not attained her eighteenth birthday to travel by common 
carrier in interstate or foreign commerce (or in the District of Colt!-m
bia) , with intent that she be induced or coerced to engage in prostltu
tion, debauchery, or other immoral practice. 

18 U.S.C. 1952, the Travel Act, is a more accurate expression of 
the Federal interest in prostitution ·activities. It punishes by up to 
five years in prison whoever travels in interstate or foreign commerce 
or uses any facility thereof, with intent to (1) distribute the proceeds 
of any urJawful activity, (2) commit any crime of violence to further 
any unlawful activity, or (3) otherwise promote, manage, establish, 
carry on, or facilitate the promotion, management, etc., of any unlaw
ful activity, and who thereafter performs or attempts to perform 
any of the acts set forth in subparagraphs (1), (2),and (3). The term 
"unlawful activity" is defined to mean, inter alia, any business enter
prise involving prostitution in violation of the laws of the State in 
which they are committed or the laws of the United States. 

The general discussion of the elements under this statute in connec
tion with section 1841 (Engaging in a Gambling Business) is appli
cable here. It is significant that, although confined to "enterprises"
and thus somewhat tailored to large scale businesses of the type 
commonly associated with organized crime in which the Federal Gov
ernment has a substantial interest-this section is defe.ctive .1.n that 
it relies on State law for the determination of prostitution ofi'enses. 
Since prostitution ,vas not a common law offense, the prohibitiollli'vary 
widely among the States, For example; some States proscribe prostitu
tion itself while others punish only the promotion or facilitation of 
prostitution activities; in many States the customers of prostlltutes 
are deemed to be criminals whereas in others they are not. Thus re
liance on State law injects an undesirable measure of diversity in the 
conduct. proscribed and tends to weaken the effort to differentiate 
between acts supportive of an organized prostitution business and 
individual ventures into professional proSLitution,= 

In addition to the foregoing principal statutes, existing Federalla:w 
also reaches prostitution in Federal enclaves via the provisions of the 
Assimilative Crimes Act, 18 U.S;C. 13, which incorporates the penalty 
and definition of the offense from the law of the State where the 
enclave is situated. Such "assimilation" is subject to much of the·same 
criticism as above with regard to the lack of uniformity. thereby 
created in the Federal Government's role in proscribing prostitution. 

Finally, Federal law explicitly prohibits acts of prostitution in one 
area of special Federal interest. 18 U.S.C. 1384 provides that whoever, 
within such reasonable distance of any military or naval camp, fort, 
post, yard, base,. cantonment, training; 01' mobilization place as the 
appropriate Secretary of one of the armed forces shall designate and 
publish, "engages in prostitution or aids 01" abets prostitution or pro
cures or solicits for purposes of prostitution, or keeps or sets up a house 
of ill fame, brothel, or bawdy hOl1se, or receives any person for purposes 
of lewdness, assignation 01' prostitution into any vehicle, conveyance, 
place, structure, or building or leases or rents 01' contracts to rent or 

= See Working Papers, Pp. 1192-1193. 
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lease any vehicle, etc., Imowing or with good reason to lmow that it is 
intended to be used for any of purposes herein prohibited" is guilty 
of a misdemeanor punishable by up to one year in prison. No reported 
cases under this statute apJ?arently exist, although it has been stated 
that repression of prostitutIon has proved beneficial to the maintenanco 
and supervision of military bases.ll3 
3. The Offense 

Subsection (a) provides that a person is guilty of an offense if ho 
"owns, .cont:roJs, manages, supervises, directs, finances, procures pa
trons for, or recruits participants in, a prostitution business." "Prosti~ 
tution business" is defined in subsection (b) as a business in which a 
person controls, manages, supervises, 'Or directs the prostitution of an
other person; and prostitution is defined as engaging in a sexual act, 
as defined as engaging in a sexual act, ,as defined in section 1636(a), 
as consideration for anything of pecuniary value.114 

The terms "owns, controls, manages, supervises, directs, [and] fi
nances" parallel those in section 1841 (Engaging in a Gambling Busi
ness), which in turn are derived from 18 U.S.O. 1955. Unlike in tho 
gambling statute, however, where only businesses of a certain size or 
volume are covered, the Committee determined to follow existing- law 
in reaching a prostitution business of any size.115 The remaming 
terms-"procures patrons for, or recruits participants in"-are de
signed to reach other activities substantially facilitating the operation 
of the business.l16 

The unlawful sexual acts referred to in section 1636(a) include 
homosexual as well as heterosexual activity by members of either sex. 
These elements are discussed in mOre detail in connection with section 
1636. 

The National Commission included a special provision 111 designed 
to preserve the existing case law exception permitting testimony by a 
victim-spouse to be received against her or his marital partner in It 
prostitution prosecution. The Committee intends that the case law be 
preserved but notes that this resUlt has been effectively achieved by en
actment of Rule 501 of the Federal Rules of Evidence. Accordingly, 
there is no need for such a separate evidentiary provision in this Code. 

The conduct in this section is owning, controlling, etc., a prostitu
tion business. Since 110 cUlpability standard is specifically designated, 
the applicable state 'Of mind that must be proved is at least "knowing," 
i.e., that the offender was aware of the nature of his actions.l18 
4. Defense 

Subsection (c). provides that it is a defense to a prosecution under 
this section that the prostitution business and any prostitution in
volved were lawful under the laws of all States or localities in which 
the offense occurred. 

113 See id. at 11&5 n. O. 
11< The term "anything of pecuniary value" is defined in section 111 to Include any direct 

or ir.dlrect gain or advantage in the form of money or its equivalent, or any other property 
or servIce valued in excess of $100. 

113 See 18 U. S. C. 1952. 
116 The concept of procuring patrons Is Intended to reach the activities, e.g., of a pimp 

or "madam" who obtains customers for the prostitutes he or she controls, but not to cover 
the oll-llie-street solicitations of a cllstomer by a prostitute. 

171 Sec FInal Report, § 1848. 
118 See sections 303(b) (1), 302(b) (1). 
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The fact that the prostitution business violates State 'law is pres'" 
ently an element of the offense under 18 U.S.C. 1952 .. The Commit
tee, however, determined, both in this section and section 1841, that 
a more equitable as well as practical allocation of thetburden of going 
forwllrd with the evidence was to make legality of the enterprise a 
defense. This. will enable proof of illegality to be' foregone in those 
cases (the overwhelming majority) where illegality of the business' is 
clear and will require the 'defense to come forwara with s('me evidence 
to raise the issue of legality in those instances where the defendant 
contends that the State 'Or localla,v is not clear or permits the activ
ity.l19 Thereafter the prosecution' will have the burden of disproving 
the defense beyond a reasonable doubt.l.110 The reason for making a de
fense available predicated upon the lawfulness of the activity under 
State law is to implement the Committee's judgment that there is no 
Federa1;interest of sufficient magnitude to warrant penal sanctio~:in 
regard to prostitution businesses w~lich are not unlawful locally. 
5. Jurisdiction 

Subsection (e) provides that there is Federal jurisdiction over an 
offense under this section in three circumstances. The\first is if the 
offense is committed within the special jurisdiction 6f the United 
States. The special jurisdiction is defined in section 203 and includes, 
in essence, Federal enclaves, various vessels on the high seas, and 
certain aircraft while in flight. Extending the jurisdictional scope 
of this section to such places will enable the present coverage of the 
Assimilative Crimes Act, incorporating. the div~rse provisions of 
State and local laws, as weUns 18 U.S.C. 1384, to be replaced by the 
uniform definitional and grading provisions of this section.Ul 

Persons who engage in "prostitution," as defined in this section, 
but who do not engage in a "prostitution business," as defined in this 
section, and whose activities violato State 01' local law, can be punish
ed lmder section 1862 (Violating State 'Or Local Lnw in an Enclave) 
of the Code. The Committee does not intend to permit assimilation of 
State laws pmlishing sexual activities other than those defined in this 
section (i.e., other sexual acts, or the same sexual acts not done as 
consideration for anything of pecuniary val~e) . 

The second circumstance is jf the United States mail or a facility 
of interstate or foreign commerce is used in the planning, promo
tion, management, execution, consummation, or concealment of the 
offense, or in the distribution of the proceeds of the offense. 

The third circumstance is if movement of any person across a State 
or United States boundary occurs in the course of the planning, pro
motion, management, execution, consummation, or concealment 0:E the 
otl'ense, or in the course of the distribution of the proceeds of the of
f~nse. The .second and third bases perpetuate the existing jurisd.ic
tIOnal purVIew of 18 U.S.C. 1952 and the 'White Slave Traffic Act WIth 
the exception' that movement of "any person" (e.g., the 'owner of the 
business) and ll'ot just tihat of the prostitute is deemed sufficient for 

UO In order for the defense to appI~', no part of the activity could be subject to State 
or Io~aI sanctions. See Unitccl Statee v. PoUzzo, supra note 48. The determination of State 
law IR for the court. 

,"" See the !lIscllssion of the defenses in section 1841. 
""-Some converge in 18 U.S.C. 1384-l.e., the 'prohibition against setting up a house of 

prostitution "near" It mUltary base-wlIl be lost. This Is not, however.' deemed to be 
significant. 
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Federal jurisdiction to attach. The Committee perceives 110 reason why 
the only relevant movement should be that of the prostitute. 

6. Grading 
An offense under this section is generally graded as a Class E felony, 

carrying a three-year maximum prison sentence. Maintaining the dis
tinction drawn in the White Slave Traffic Act, 18 U.S.C. 2423, hoW'
ever, the offense is raised to a Class D felony, carrying a six-year 
maximum sentence, if the business involves the prostitution, or the re
cruitment for prostitution, of a person under eighteen years old. 

SUBCHAPTER F.-PUBLIC HEALTH OFFENSES 

(Sections 1851-1853) 

This subchapter brings into the criminal Code a number of public 
health offenses currently defined and punished in titles 21, 23, and 42, 
Unit~d States Code. Only those offenses deemed worthy of retention 
as felonies have been selected for incorporation into tlhis title. Other 
less serious 'Offenses relating to public health ·will be reta'ined in their 
respective titles as misdemeanors. This subchapter does not signifi
cantly a1ter the substantive definition of the crimes here incorporated. 
Rather, the principal technique adopted by the Committee is to refer 
to particular sections outside title 18 and provide that whoever "vio
lates" them is guilty of an 'Offense. This preserves H1e content of the 
current offenses,I while enabling the penalty to be prescribed in this 
subchapter. 

SECTION 1851. FRAUD IN A HEALTH RELATED INDUSTRY 

1.1 n General and Present F edeml Law 
This section deals with offenses involving the marking, labeling, 

and packaging of certain foodstuffs and adulteration or misbrand
ing of a food, drug, device, or cosmetic, with intent to defraud. 

21 U,S.C. 458 sets forth a number of prohibited acts relating to the 
improper slaughter of poultry, sale of adulterated, misbranded, or un
inspected poultry, improper use of trade secrets, and improper use of 
any official device, mark, or certificate.· 

21 U.S.C. 459 prohibits establishments from processing poultry or 
poultry products except in compliance with the requirements of chap
ter 10 of title 21. 

21 U.S.C. 460 proscribes a variety of acts involving identification 
of certain poultry parts or products not intended for human consump
tion; the section also mandates record-keeping by persons engaged in 
the business of slaughtering, transporting, storing, buying, selling, 

1 SpecifyIng the content of such oft'ensea Is seen as preferahle to a general regulatory 
offense statute. which was seriously criticized in the Hearings. :See, e.g., Hearings, pp. 1646-
1641. 17B9-1190. 3509-3512. 6658-R661. 
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processing, or packaging poultry. It also requires that anyone engaged 
in certain businesses. associated with poultry or poultry product.s reg
ister with the Secretary of Agriculture; and the section regulates 
transactions involving transport,ation or importation of dying, dis
abled, or diseased poultry to prevent its use as human food. 

21 U.S.C. 463 prohibits violation of any regulations prescribed by 
the Secretary of Agriculture setting forth conditions under which 
poultry products capable of use as human food shall be stored or 
otherwise handled by any person engaged in the business of buying, 
selling, importing, storing, or transporting theIn. 

. 21 U.S.C. 466 prohibits the importation of slaughtered poultry un
less they are healthful and.not adulterated and unless they comply 
with the regulations promulgated by the Secretary of Agriculture to 
assure that such poultry meets the standards required of domestic 
poultry for human consumption. 

21 U.S.C. 461 (a) provides that, any person who violates any of the 
foregoing sections shall be subject to imprisonment for not more than 
one year." It further provides, inte'l' alw, that "if such violation in
volves intent to defraud," the offender shall be liable to imprisonment 
.for up to three years. Carriers are excluded from liability (except 
under 21 U.S.C. 460) unless they have knowledge or are in possession 
of facts from which a reasonable person would believe that poultry 
or poultry products were not inspected or marked in accordance with 
this chapter or were otherwise ineligible for transportation. 

21 U.S.C. 610 prohibits the slaughter of cattle, sheep, swine, goats, 
horses, mules or other equines 'at any establishment preparing any 
carcasses or food products for commerce, except in compliance with 
chapter 12 of title 21. The section also prohibits the sale, transporta
tion, or receipt in commerce of any such articles which are capable of 
use as human food nnd are adulterated or misbranded, or any such 
articles that were not inspected as required; and it also bars the doing 
of any act which is intended to cause, or which causes, such articles to 
,be misbranded. 

21 U.S.C. 611 proscribes, inter alia, the misuse or destruction of any 
official mark or certificate or the making of any false statement in any 
shipper'S certificate or the kn<;>wing misrepresentation that any article 
covered in this chapter has been inspected. 

21 U.S.C. 620 prohibits the importation of carcasses or meat or 
food products of cattle, sheep, swine, goats, horses, mules, or other 
equines which are capable of use as human food unless they comply 
WIth the standards applicable to domestic products of the same kind. 

21 U.S.C. 642 prohibits the violation of regulations promulgated by 
the Secretary of Agriculture setting forth conditions under which 
carcasses or meat or food products of cattle, sheep, etc., capable of nse 
as human food, may be stored or otherwise handled by any person 
engaged in the business of buying, selling, importing, storing, or 
transporting such articles. 

21 U.S.C. 641 requires identification of certain parts of cattle, sheep, 
etc. not intended for use as human food and proscribes the purchase, 
sale, transportation, or receipt of such items unless they are identified 
as prescribed by regulations. 

I This olfense will be retained In title 21. 



Section 1851. 862 

21 U.S.C. 642 mahdates record-keeping by persons engaged in the 
business of slaughtering, buying, selling, importing, preparing, or 
packaging cattle, sheep, etc., as well as by persons engaged in the buy
ing, selling, importing, or transporting of any dead, dying, disabled, or 
diseased animals of the type specified above. ' 

21 U.S.C. 643 requires registration with the Secretary of A.gricul
ture of anyone engaged in various businesses associated with the parts 
or products of cattle, sheep, etc. . . 

21 U.S.C. 644 regulates transactions involving the transportation or 
importation of dying, disabled, or diseased cattle, sheep, etc. 

21 U.S.C. 676 provides that any person who violates any of the 
foregoing provisions shall be subject to imprisonment for not more 
than one year.s It further provides, inter alia, that "if such violation 
involves intent to defraud," the offender shall be liable to imprison-

. ment for up to three years. An exception is created for persons who 
receive for transportation any animal or article under this chapter 
"in good faith" unless they refuse, upon request of the Secretary, or his 
representative, to disclose the name and address of the person from 
whom it was received. 

21 U.S.C. 1037 sets forth a number of prohibited acts dealing with 
restricted eggs, eg~ processing, egg inspection, adulterated or mis
branded eggs, identlfication of eggs and egg products not intended for 
human consumption, keeping of records by persons engaged in the busi
ness of transporting or handling eggs, importation of eggs, improper 
use of any official mark, label, or certificate, or improper use of any 
trade secret by a Federal or State employee. In general, the prohibited 
acts parallel those in 21 U.S.C. 458 and 460, relating to poultry and 
poultry products. 

21 U.S.C. 1041 provides that any person who commits any offense 
prohibited by section 1037 ~hall be subject to imprisonment for not 
more than one year} It further provides, inter alia, that "if such 
violation involves intent to defraud," the offender shall be liable to 
imprisonment for up to three yeo.rs. Carriers and warehousemen are 
excepted (other than for record-lmeping) for acts connected with 
their' receipt, carriage, holding, or delivery of eggs or egg products 
in the usual course of business, unless they lmow or are in possession 
of facts that would cause a reasonable person to believe that such items 
were not eligible for transportation under, or were otherwise in viola
tion of, this chapter, or unless they refuse to furnish, on request of the 
Secretary or his representative, the name and address of the person 
from whom such eggs or egg products were received. 

21 U.S.C. 331 sets forth more than a score of prohibited acts relat
ing: to food, drugs, and cosmetics. Included are the adulteration or 
misbranding of any tood, dr1lg, or cosmetic in interstate commerce, the 
manufacture, introduction or receipt in commerce of any such sub
stance, the misuse of any mark, label, or other identification device 
authorized or required by regulations, trafficking in or making counter
feit drugs, misuse of trade secrets, the doing of any act with intent 
to cause, or which causes, any food, drug, device or cosmetic to be
come adulterated or misbranded, and the failme of any person who 
owns or operates any establishment engaged in the manufacture, prep-

• ThIs offense w\11 be retaIned In title 21_ 
, This olrense will be retaIned In title 21. 
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aration, propagation, compounding, or processing of a drug to register 
with the Secretary of Health, Education, and Welfare. 

21 U.S.C. 333 (a) provides that any person who violates section 
331 shall be subject to imprisonment for not more than one year.6 

21 U.S.C. 333(b) further provides, inter alia, that if any person com
mits such a violation "with the intent to defraud or mislead," he shall 
be liable to imprisonment for up to three years.G Subsection (c) con
tains a number of exclusions from criminal liability in cases of good 
faith, etc., patterned upon the provisions of 21 U.S.C. 461(a), 676, 
and 1041. 
1]. The Offen.~e . 

Subsection (a) provides that a person is guilty of an offense if, 
"with intent to defraud," he violates: (1) section 9, 10, 11, 14, or 17 
of the Poultry Products Inspection Act, as amended. (21 U.S.C. 458, 
459,460,463, or 466) (relating to the marking, labeling, and packag
ing of poultry and poultry products); (2) section 10, 11, 19, 20, 24, 
201, 202, 203, or 204 of the Federal Meat Inspection Act, as amended 
(21 U.S.C. 610, 611, 620 624, 641, 642, 643, or 644) (relating to the 
marking, labeling, and packaging of meat and meat products); (3) 
section 8 of the Egg Products'Inspection Act, as amended (21 U.S.C. 
1037) (relating to the marking, labeling, packaging of eggs and egg 
products); or (4) section 301 of the Federal Food, Drug, and Cos
metic Act, as amended (21 U.S.C. 331) (relating to the adulteration 
of a food, drug, device, or cosmetic) . 

The term "violates" is defined in section 111 to mean in fact engaging 
in conduct which is proscribed, prohibited, declared unlawful or made 
subject to a penalty. Use of the term "violates" has the effect under the 
Code of preserving the current content (including both substantive and 
jurisdictional elements) of the sections of title 21 referred to. By opera
tion of section 303 ( d) (1) (A), no culpability as to the fact that the 
conduct is in violation of those sections need be proved. 

The phrase "with intent to defraud" states the particular purpose 
for which it must be established that the forbidden conduct was per
formed. This carries forward that aspect of 21 U.S.C. 461 (a), 676, 
1041, and 333 (b), discussed supra, that punishes the violation of the 
sections referred to in this offense at a felony level.7 

The brief descriptions of the sections here incorporated, contained 
in parentheses, are not to be construed as limiting the scope or applica
tion of the sections to which they refer.8 

9. Grading 
. An offense under this section is graded as a Class E felony (up to 
three years in prison). This preserves the punishment level in current 
law. 

SECTION 185.2. DISTRIBUTING ADULTERATED FOOD 

1. In GeneraZ and Present Law 
This section deals with offenses that involve, generally, the marking, 

labeling, packaging, adulteration, or misbranding of poultry, meat, 

• This offense will be retained In title 21. 
e The three·year punishment Is also made available In the case of a second or subsequent 

vlolntlon. even If no Intent to defrnud 1s present. 
• 21 U.S.C. 333(b) also refers to an Intent to "mislead." This term has been eliminated 

as synonymous with the word "defraud" ::.nd therefore redundant: 
8 See section 112 (b). 
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eggs, or products thereof. The statutes covered are the same as those 
encompassed in paragraphs (a) (1) through (a) (3) of. section 1851 
and the detailed aescriptions of the offenses there should be consulted 
here. 

The penalty provision;,; rtpplicable to the sections referred to in this 
offense are 21 U.S.C. 461 (a), 676, and 1041 (a) ,Those sections provide, 
among other things, that violations are punishable as three-year 
felonies if the violation is done "with intent to defraud," or if the 
violation involves the "distribution" of an adulterated article. It is this 
latter aspect that is carried forward by section 1852. . 

21 U.S.C. 461 (a) provides, for example, that any person who vio
lates 21 U.S.C. 458, 459, 460, 463', or 466 shall be subject to imprison
ment for not more than three years if such violation involves, inte1' alia, 
"any distribution or attempted distribution of an article that is 
adulterated (except as defined in section 453(g) (8) of this title)." 

21 U.S.C. 676 provides that any person who violates, among other 
sections, 21 U.S.C. 610-611, 619-620, 624, or 64:1-644 shall be subject 
to imprisonment for not more than three years if such viol~tion in
volves, inter alia, the "distribution or attempted distribution of an 
article that is adulterated (except as defined in section 601(m) of 
this title)." 

Finally, 21 u.s.a; 1041(a) provides that any person who violates 
21 U.S.C. 1037 is punishable by not more than three years if the vio
lation involves, inter alia, the "distribution or attempted distribution 
of any article that is lmown to be adulterated (except as defined in 
section 1033 ( a) (8) o£this title) ." 
1J. The Offense 

Subsection (a) provides that a person is guilty of an offense if "in 
the distribution of an adulterated article" he violates: (A) section 0, 
10, 11, 14, or 17 of the Poultry Products Inspection Act, as amended 
(21 U.S.C. 458,459,460, 463, or 466) (relating to the distribution of 
adulterated poultry and poultl'.V products) ; (B) section 10, 11, 19,20, 
24, 201, 202, 203, or 204 of the Federal Meat Inspection Act, as 
amended (21 U.S.C. 610, 611, 619, 620, 624, 641, 642, 643, or 644) 
(relating to the distribution of adulterated meat and meat products); 
or (C) section 8 of the Egg Products Inspection Act, as amended (21 
U.S.C. 1037) (relating to the distribution of adulterated eggs and egg 
products). . . 

The term "violates" is defined in section 111 to mean in fact engaging 
in conduct which is proscribed, prohibited, declared unlawful, or made 
subject to a penalty.,By the use of this device, the essential elements 
(including jurisdictional elements) contained in the statutes referred 
to are kept intact. By operation of section 303 ( d) (1) (A), no mental 
state needs to be proved as to the fact that the defendant's conduct 
violateCl one of the enumerated statutes. 

The phrase "in the distribution of an adulterated article" is an 
existing circumstance. Since no culpability level is specifically desig
nated, the appHcable state of mind that must be shown is at least 
"recldess," i.e., that the defendant was aware of but disregarded the 
risk that the circumstance existed.o This carries forward, with some 

• See sections 303 (b) (2) and 302 (c) (1). 
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modification, the aspect of 21 U.S.C. 461(a), 676, and 1041(a), dis
cussed 8upra, that punishes the violation of the sections referred to in 
this offense at a felony level. The requirement of recklessness as to 
the fact that the offense involves distribution of an adulterated ar
ticle represents a compromise between the provisions of 21 U.S.C. 
4.61 (a) and 676, on the one hand, which apparently require no culpa
bility, and those in 21 U.S.C. 1041 (a), on the other hand, which specify 
a culpability level of "knowing." The Committee perceives no sound 
reason for any distinction in this regard as between the above offenses 
and, accordingly, has unified the mental state required. The concept 
of "recklessness" rather than "knowing" has been adopted since the 
Committee considers that, in relation to regulatory offenses of the kind 
here at issue involving the distribution of adulterated articles, con
scious disregard of a risk that the article is adulterated furnishes a 
more than adequate basis for the imposition of felony sanctions.10 

Subsection (b) provides that the terl'll "adulterated" in ,Paragraph 
(1) is to be given the meaning set forth in 21 U.S.C. 453(g), except 
for paragraph 8 thereof; in paragraph (2), the meaning set forth 
in 21 U.S.C. 601(m), except for paragraph 8 thereof; and in para
graph (3), the meaning set forth in 21 U.S.C. 1033{a), except for 
par!tgraph 8 thereof. This carries forward the precIse contou~ of 
current law under 21 U.S.C. 461(a), 676, and 1041(a), deSCrIbed 
Il.bove.ll 

The brief descriptions of the sections referred to, contained in 
parentheses, are not to be construed as limiting the scope or appli
cation of those sections.12 

3. Grading 
An offense under this section is graded as a Class E felony (up to 

three years in prison) . As under the foregoing section, this is designed 
to preserve the penalty level in existing law. 

SECTION 1853. ENVIRONMENTAL POLLUTION 

1. In General and Pre8ent Feiler'al Law 
This section brings into the Code those environmental offenses out

side title 18 that are subject to .the most severe penalties, i.e., those .that 
if repeated subject the offender to felony sanctions. Other environ
mental offenses, such as those in the recently enacted Toxic Substances 
Control Act,13 are retained as misdemeanors outside title 18. This 
section carries forward offenses under the Federal Water Pollution 
Control Act, the Clean Air Act, the Noise Control Act of 1972, and 
the Solid vVaste Disposal Act. 

The Federal 'Water Pollution Control Act, ·as added by the Act of 
October 18, 1972, stated a national goal of the elimination of discha.rg~ 
of pollutants into navigable waters by 1985 and an interim goal by 

'" Ct. United State6 v. Balint, 258 U.S. 250 (1922): United Stalea v. International 
Mln'IB Corp., 402 U.S. 558 (1971). 

11 The "paragraph 8" exceptions In each of the listed stntutes are Identical and relate 
to types ot adulteration that do not pose an Immediate health hazard, e.g., where a valua
ble constituent has been In whole or In part abstracted trom the article" or any substance 
has been substituted In Whole or In part for the article, or any.. substance has been ,added 
or mixed or packed with the article so as to IncreasB its hulk or weight or make'lt appear. 
better or of greater value than It Is. 

II ReeRectlon 112(h). 
13 15 U.S.C. 2614, 2615(b). 
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1983 of a water quality which provides for recreation, and for protec
tion and propagation of fish, shellfish and wi] dlife. Pursuant to these 
stated goals, 33 U.S.C. 1319 ( c) (1) makes it an offense willfully or 
negligently to violate section 1311, 1312, 1317, or 1318, or any permit 
condition or limitation implementary any of such sections in a permit 
issued under section 1342, of title 33, United States Code. The penalty 
for :L first offense is up to one year in prison and a fine of not less than 
$2500 nor more than $25,000 per day of violation. For a second or subse~ 
quent offense, the maximum penalties increase to two years' imprison
ment and a per day fine of $50,000 respectively. 

The sections of the Act referred to prohibit, inter alia, the discharge 
of any pollutant except in compliance with specified sections of title 33, 
United States Code, and the violation of any established st.andard of 
performance (which is defined as a standard for control of discharge of 
pollutants). Additionally, these sections mandate the Administrator 
of the Environmental Protection Agency to esta:blish timetables 'for 
efHuent limitations, designed to require decreasing levels of pollutant 
discharges, to establish lists of sources and toxic pollutants for which 
standards of performance will apply, and to require owners and oper
ators of sources to maintain records and submit reports to implement 
the objectiveS' of the chapters. The sections authorize the States to de
velop permit programs, procedures, and la ws for enforcement purposes. 

Congress enacted the Clean Air Act (42 U.S.C, 1857 et seq.) to pro
tect and enhance the quality of the Nation's air resources; to initiate 
and accelerate a national research and development program to achieve 
prevention and control of air pollution; to provide technical and finan
cial assistance to State and local governments; and to encourage and 
assiS't the development and operation of regional air pollution control 
programs. 

. 42 U.S.C. 1857c-8(c) (1) (A) makes it unlawful for any person 
knowingly to violate any requirement of an applicable plan for imple
mentation and enforcement emission standards for hazardous air pol
lution during any period of Federally assumed enforcement or more 
than thirty days after being notified by the Administrator that he is 
violating such requirement. Section 1857c-8 (c) (1) (B) prohibits any 
person who knowingly violates or fails or refuses to comply with an 
order issued by the Administrator relating to an implementation 
plan. Section 1857 c-8 ( c) (1) (C) punishes violations of other sections 
prohibiting the operation of a new source in violation of an applicable 
standard of performance, the construction or modification of a source 
that will emit an air pollution to which a standard of performance 
applies, or the emission from any statutory source of an air pollutant 
to which a standard will apply, and the failure to comply with any 
regulation plan or schedule relating to temporary suspension of emis
sion limitations. The penalty for a first offense is a prison term of up 
to one year and a fine of up to $25,000 per day of violation. The maxi
mum penalty increase for a second or subsequent offense to two years' 
imprisonment and a fine of $50,000 per day. . 

The Noise Control Act of 1972 (42 U.S.C. 4901 et seq.) states a 
national policy to promote an environment for. all Americans free 
from noise. 42 U.S.C. 4910(a) prohibits any person from knowingly 
or willfully violating paragraphs (1), (3), (5), or (6) of section 
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4909 (a) or title 42. These paragraphs make it unlawful for any person 
to distribute in commerce, or to import into the United States, any 
new product manufactured after noise emission standards have been 
established by regulation fo~ that product, except in ?onformity ,,:ith 
such regulation, and to fall or refuse to comply wIth any reqmre
ment relating to issuance of ordp--r:s for compliance, the establishment 

t and maintenance of records, or regulations relating to noise emission 
standards for railroads or motor carriers. The penalty for a first offense 
is up to one year in prison and a fine of not more than $25,000 per 
day of violation. As with the previously discussed offenses, these pen
alties increase for a second or subsequent offense to a maximum of 
two years' imprisonment and a per day fine of $50,000 respectively. 

The Solid Waste Disposal Act (42 U.S.O. 6901 et seq.) has as its 
basic objective the protection of health and the environment and the 
conservation of valuable material and energy resources, by dealing 
effectively with solid wastes. Pursuant to this goal, 42 U.S.O. 6928 (c1) 
makes it an offense, inter alia, for any, person knowingly to transport 
u.ny hazardous waste listed in the subchapter to a facility' without a 
permit under section 6925 (or section 6926 in the case of a State ·pro
gram), or to dispose of any hazar'{lous waste listed in the subchapter 
without having obtained a permit therefor. The penalty for a first 
offense is up to one year in prison and a fine of not more than $25,000 
per day of violation. For a second or subsequent violation, these penal
ties rise to a maximum of two years' imprisonment and a per day fine 
of $50,000 respectively. 
92. The' Offense 

Subsection (a) provides that a person is guilty of an offense if he 
violates: (1) section 309 (c) (1) of the Federal Water Pollution Oon
trol Act, as added by section 2 of the Act of October 18, 1972 (33 
U.S.O. 1319(c) (1» (relating to the control of water pollution and to 
permit conditions and limitations on water pollution); (2) section 
113 (c) (1) of the Clean Air Act, as a,dded by section 4(a) of the Olean 
Air Act Amendments of 1970 and amended (42 U.S.0.1857c-8(c) (1)) 
(relating to clean air standards and implementation plans and orders 
of the Administratol"llllder the Olean Air Act); (3) section 11(a) of 
the Noise Oont.rol Act of 1972, as amended (42 U.S.O. 4910 (a») (relat
ing to the manufacture, sale, and importation of products that violate 
noise emission start:dards) ; or (4) section 3008(d) of the Solid 'Waste 
~isposal Act (42 U.S.O. 6928(d) (relat.ing to transportation nnd 
dISl)OSa 1 of hazardous waste) . 

The term "violates" is defined in section 111 to mean in fact to 
?ngage in conduct that is described as an offense, proscribed, prohib
lted} declared nnlawful, or made subject to a crimhlal penalty. As with 
sectIOns 1851 lllld1852, the use of this device has the consequence that 
the current. jnrisdidional 14 and substantjve content of the sections of 
title 33 anc1'42 referred to will be kept intact. Uncler !'lection 303(d) 
(1) (A), no proof of a state of mind i!'l required with respect to the 
fact that the conduct is in violation of the scctions incorporated. 
/). (hading 

An offense under this section is graded as a Olass A misdemeanor 
(up to one year in prison) unlE-ss the defendant has previously heen 

H See section '201 (b) (2). 
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convicted under the same statute, in which case it becomes a cbss E 
felony (up to three years). Furthermore, notwithstanding the author
jzed fines IDlder 2201 of the Code, this section provides a maximum fine 
of $25,000 per day or the maximum fine under section 2201 (b) or (c), 
whichever is greater, and a maximum of $50~OOO pel' day when the 
offense is graded as a Class E felony. This grading system is designed 
to preserve as consistently as possible withjn the general grading 
structure of the Code, the penalty levels in existing law. 

SUBCHAPTER G.-MISCELLANEOUS OFFENSES 

(Sections 1861-1862) 

This subchapter contains two miscellaneous offenses not appropri
ate for location elsewhere in the Code. A common theme( to the ex
tent one exis.ts among these offenses) is their application primarily or 
exclusively in the special jurisdiction of the United States. The first 
offense, section 1861, reaches conduct involving the failure to obey an 
order of a pUblic servant to move, disperse, or refrain from activity in 
a certain place, where the order is lawful and reasonably designed to 
protect persons or property. It is anticipated that it will be utilized 
primarily in riots and other on-the-street encounters. The sec;:ond 
offense, section 1862, continues the policy of the existing Assimilative 
Crimes Act, 18 U.S.C. 18, by incorporating offenses under State or local 
law when committed in Federal enclaves, which are not specifically 
punishable under other Federal criminal statutes.1 In view of the vir
tual completeness of the proposed Code so far as felony coverage is con
cerned, the section will have far less scope than does current 18 U.S.C. 
18 in terms of assimilating local felony laws. However, the Committee 
has intentionally refrained from defining in the Code certain felonies 
of a public morals nature, such as bigamy, in order to rely on local law, 
and section 1863 will operate to assimilate these offenses as misde
meanors as well as a variety of misdemeanors and petty offenses not 
otherwise reached in the United States Code. 

SECTION 1861. FAILING TO OBEY A PUBLIC SAFETY ORDER 

1. In General and Present Federal Law 
This section punishes persons who refuse to obey an order of a 

~ublic servant to move, disperse, or refrain from activity in a par
tIcular place, where the order is lawful and reasonably designed to 
protect persons or property. There is no counterpart to this section 
in current Federallaw.2 Rather, the conduct proscribed constitutes a 

1 For example, the Committee determined (contrary t'O the RUggestion of tIle National 
Commission; see Final Report, § 1861) not to Include 'It di~orderly conduct offense. This 
means that, as is presently the case, dlsorilerly conduct offenses wllJ be prosecutable by 
reference to the pertinent state 'Or local statute as incorporated through section 1862. 

2 A similar provision Is, however, Included In the District of ColumbIa Code, 22 D.·C. 
Code 1121(2). l.'hls statute was recently sustained against constitntIonal challenge. lVaah· 
ington Mobilization Oommittee v. 01tllinane, -- F.2d -- (D.C. Clr. 1977). 
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form of disorderly conduct which may be prosecuted in Federal en
cla.ves under the Assimilative Crimes Act, 18 U.S.C. 13, utilizing 
the laws of the State or locality where an enclave is located. The 
section is derived from provisions of S. 1, as originally introduced in 
the 93d Congress, S. 1400, and the Final Report of the National Com
mission, all dealing with disobedience of a reasonable public safety 
order to move, disperse, or refrain from specified activity during and 
in the vicinity of a riot.3 This section generalizes from the riot situ
ation to punish the failure to obey a lawful and reasonable order to 
move, disperse, etc., in other circumstances in which a serious risk of 
injury to persons or property exists. 
93. The Ojfeme ' 

Subsection (a) provides that a person is guilty of an offense if he 
disobeys an order that he knows is issued by a law enforcement officer, 
or by a public servant assigned public safety responsibilities to move, 
disperse, or refrain from specific activity in a particular place, and 
the order (1) is issued in response to a fire, flood, riot, or other condi
tion that creates a risk of serious injury to a person or serious damage 
to property, and (2) is, in fact, lawful and reasonably designed to pre
vent serious bodily injury to a person or serious damage to property. 

In addition to its application to riots, and natural catastrophes such 
as fires and floods, this section is designed to apply broadly (and 
without the limitation of the doctrine of ejusdem genens) to all other 
types of situations, including everyday street encounters, presenting 
a risk of serious injury to persons or property.4 For example, officers 
about to engage in a law enforcement activity, such as an arrest or a 
search, in circumstances posing a danger of serious personal injury to 
onlookers would be empowered to order individuals at the scene to 
move away; if they refused to do so, they would be guilty of an 
offense under this section. Similarly an individual engaging in general 
rowdy behavior in the street, thereby creating a risk of serious danger 
to vehicular traffic, if ordered to cease the activity and lIlove on, would 
be guilty of an offense hereunder if he did not obey the order. 

The Committee considered but rejected the suggestion to limit to 
public servants of certain high rank the authority to issue orders the 
disobedience of which would constitute an offense under this section. 
In an emergency such as a riot or a fire, it is imperative that the first 
person of authority on the scene ~e empowered to issue binding orders 
requiring other persons to move or refrain from specified activlty, and 
to arrest an individual who refuses to do so and thereby endangers 
the safety of himself or others. Persons are protected against prosecu
tion for disobeying arbitrary or excessive orders by the requirements 
that the order be in fact lawful and reasonably designed to prevent 
serious bodily injury or serious damage to property. 

The conduct in this offense is disobeying an order to move, disperse, 
or refrain from specified activity. As no culpability standard is set 
forth in the section, the applicable state of mind that must be estab
lished is at least "knowing", i.e., that the defendant was aware that he 
was disobeying an order to do one or more of the enumerated things.5 

3 See section 2-9B4 of S. 1, us originully introduced in the 93d Congress; see ulso sec
tion 1804 'of S. 1400 and section 1804 of the Final Report. 

• Cf. People, v. Todaro, 26 N.Y. 2d 325, 258 N.E. 2d 711 (ct. App. N.Y. 1970). 
• See sections 303(b) (1), 302(b) (1). 

92-919 0 - 77 - pI. 1 - 56 
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The elements .that the order was issued by a person belonging to 
one of the specified classes, and that it was in response to afire, flood, 
riot, or other condition creating a risk of serious injury to a person 
or serious damage to property, are existing circumstances. The culpa
bility level of "knowing" is specified concerning the status of the person 
issuing the order. As to the rest of those circumstances, no culpability 
level is specifically designated, so the applicable state of lIlind to be 
proved is, at a minimum, "reckless", i.e., that the defendant was 

. a,,:are of but disregarded a substantial risk that the circumstances 
.. eXlsted.u The elements that the order was lawful and reasonably de
signed to prevent serious bodily injury to a person or serious damage 
to property are also existing circumstances. However, since these 
elements are preceded py the phrase "in. fact", no proof of a mental 
state is required with r8spes:t'theretb.7 
3. Jw'isdiation / 

There is Federal jurisdiction over an offense described in this sec
tion where the offense is committed in the special jurisdiction of the 
United States or where the law enforcement officer or other public 
servant is a Federal public servant. 

The special jurisdiction is defined in section 203 and includes the 
special territorial, special maritime, and special aircraft jurisdictions 
of the United States. In essence, these places cover Federal enclaves, 
vessels on the high seas, and certain aircraft while in flight. The ap
plication of this section tp the special jurisdiction has the effect of 
lJnifying Federal law in this area, thereby rendering it unnecessary 

to rely, as presently is the case, upon the diverse enactments of the 
States and localities via the Assimilative Crimes Act. 

The terms "law enforcement officer", "public Rervant", and "federal 
public servant" are defined in section 111. Although in the context 
of this section the public servant almost always would be a law en
forcement officer of the executive branch, the terms include persons, 
both elected and appointed, who are members of any branch of gov
ernment and who are authorized to issue public safety orders. District 
of Columbia public servants are, however, excluded from the definition 
of "federal public servant," as is the District of Columbia from the 
special territorial jurisdiction.s Thus, disobedience of orders of Dis
trict of Columbia police officers is not generally covered by this section. 
4. (hading 

An offense under this section is an infraction carrying a maximum 
prison term of five days. This is deemed to be a srifficient deterrent 
to and penalty for the disobedience of an order to move, disperse, or 
refrain from specified activity. 

SECTION 1862. VIOLATING STATE OR LOCAL LAW IN AN ENCLAVE 

1. In GeneraZ 
The problem of the app1ication of penal laws in Federal enclaves 

that exist within the territorial limits of a larger governmental en-

o See sections B03(b) (2), 302(c) (1). 
7 See section 30B(a) (1). 
a See Johnson v. United. Sto.tes, 225 U.S. 405. 415. (1912). S~~ nlso the tlIscnsslon infl·th of 

section 203 (b) in connection with section 1862 (Violating State or Local Law in an 
Enclave). 
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tity such as a State, territory, district, or possession, having its own 
code of criminal laws, has long been a vexing feature of our system of 
government. In part the magnitude of the problem is illuminated by 
the facts that the United States possesses concurrent or exclusive jur-' 
isdiction over some thirty million acres of land and owns more than 
one-fifth of all lands in the continental United States. But these sta
tistics, w4jle impressive, do not begin to portray the true complexity 
of the issue. Far from being uniform in nature, Federal enclaves exist 
in widely diverse forms, ranging from parkways, housing projects, 
post offices, and national parks to cemeteries, military installations, 
and Indian reservations. Moreover the degree of Federal jurisdiction 
over these areas varies across a spectrum of at least three relevant 
categories: (1) lands where there is exclusive Federal legislative jur
isdiction; (2) lands where there is concurrent legislative jurisdiction 
with the State or other entity in which the enclave is located; and (3) 
lands where there is partial Federal legislative jurisdiction as to par
ticu1ar subjects.D 

Ideally, a legislator might wish to weigh all these factors, as well 
as others (e.g., the content of the surrounding State or local law), 
in deciding what penal laws should apply within a particular Federal 
enclave. The consequence of such an enclave by enclave legislative as
sessment, however, would be, that Congress would need to create a 
multip1icity of differing criminal codes of local application-a task of 
forbidding scope. 

Given this state of affairs, the Committee considered four principal 
legislative alternatives: (1) no Federal criminal laws applicable in 
enclaves, (2) a congressionally fashioned comprehensive criminal code 
for all enclaves, (3) no congressionally defined enclave crimes but in
stead adopting as Federal law the entire criminal code of the State 
or other entity in which an enclave is located, and (4) a combination 
of (2) and (3) in which most crimes applicable in enclaves are con
gressionally defined, but State or local law is assimilated to eliminate 
gaps in coverage.10 

As has been pointed out, Federal enclaves embrace a large portion 
of the lands within the United States in which many millions of 
persons live, work, and travel. The Federal Government, therefore, 
has a clear responsibility to make all necessary and proper laws in 
such places, particularly in the field of defining criminal conduct. The 
possibilities represented by options (1) and (3), i.e., either making no 
Federal criminal law applicable in enclaves (which would mean no 
criminal laws at all in enclaves over which the Federal government 
has exclusive jurisdiction), or of adopting entirely the often ill-suited 
criminal codes of the State or locality where an enclave is located, 
would constitute an unacceptable abdication of this responsibility. 
In the opinion of the Committee, there is a sufficiently strong Federal 
interest in the administration of enclaves to make it incumbent on 
Congress to proscribe penally certain conduct therein and to draft 
the overwhelming majority of the basic laws defining such conduct. 

In view of the perceived extent of the Federal government's interest 
in regulating criminal conduct in enclaves, the Committee carefully 

o See Working Papers, !lP. 80-83. A fOurth category exists. as to certain lands where the 
United States has no legislative Jnrisdlction. but only a proprietary Interest. As to this 
category, of course. there Is no dilemma of choosing the law to be applied. 

10 See fd. nt 99-102. 
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considered option (2), i.e., a comprehensive Federal code written by 
the Congress. Also considered was a variation of that approach, dis
cussed by the consultant to the National Commission, of delegating 
to the agency responsible for administering an enclave the authority 
to promulgate regUlations defining the penalcond~ct and the sanc
tions to be applied therein. Although a comprehensive approach would 
have certain advantages, such as enabling the Federal Gov~rnment to 
tailor offenses to the needs of enclaves rather than rely in part on 
State or local laws to fiU any ~aps in Federal legislation, as a practical 
matvar the burden on Congress would be prohibitive. Even if the effort 
took the sHghtly less onerous form of a delegation to the responsible 
agency, Congress would still have to undertake the task of establishing 
clear gui<lelines for thl' exercise of agency discretion both as to the 
creation of types of off<>nses awl the imposition of penal sanctions 
in order to make the delegation conform to constitutional' standards. 
Moreover the Committee did not favor the prospect of a substantial 
increase in the proportion of Federal.criminallaw found in regulations 
rather than legislationY 

For these reasons the Committee rejected the comprehensive Federal 
law alternative for enclaves and determined that the basic approach 
represented by option (4) should be followed. Under this approach n 
small part of tho' law of the State or locality in whiclL an enclave is . 
situated is "assimilated" as tho Federal law applicable therein. when 
the conduct is not covered by or is consistent with a Federal stat
ute.12 This approach continues present law which has been in effect 
;n this country since 1825,13 Both S. 1, as originally introduced in the 
f\~d Congress, and.S. 1400 adopted the· same approach. 

The Committee's approach is designed primarily to guard against 
Federal enclav.es .. becoming havens for .the violation of the criminal 
laws of the State or locality in which they are situated, thereby need
lessly creating friction within- our Fedenal ,system. Because proposed 
section 1862 by and large follows the contours' of current law, it can 
best be understood.on the basis of an issue-by-issue comparison with 
the present statute which~itwould replace; the so-called Assimilative 
Crimes Act, 18 U.S.C. 13. . 
~. What Looal Law is Assimilated 

A. Present Law, 18 U.S.O. 13. 
This section provides for assimilation of an offense when conduct 

"would be punishable if committed" within the State or locality 
where the enclave is situated "by the laws thereof in force at the 
time" of the conduct. The latter aspect of the statute, allowing incor
poration of local laws created after its enactment, which was added 
by amendment in 1948, presents no problem of interpretation and 
was sustained against constitutional challenge in United States v. 
Sharpnaok.14 The language, "would be punishable if committed", is, 
however, ambiguous and has given rise to arguably conflicting de
cisions regarding the issue of whether the assimilation includes judi
cial constructions of the local law, and other laws or policies that 
would affect the prosecution in the local jurisdiction. 

11 See id. at 101-103. 
12 The perplexing question of determining when a State or local law Is not to be asslml· 

lated even th01lgh no equivalent Federal statute exists. Is discussed infra. 
13 See Working Papers, p. 86. 
14 355 U.S. 286 (1958). 
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In United State8 v. Pre88 Publishing 00.,15 the Supreme Court held 
that a State policy against more than one prosecution for the initial 
publication and subsequent circulation of a libel under its criminal 
libel statute operated to bar a Federal prosecution under the Assimi
lative Crimes Act based solely on the circulation of the libel within an 
enclave, notwithstanding that no State prosecution of the defendant 
had yet ocr-urred. 

In Kay v. United State8/6 the court held that in a Federal prosecu
tion under section 13 for violation of a Virginia statute proscribing 
driving an automobile while under the influence of alcohol, other re
latedsections of Virginia law providing for the taking a blood sample, 
the introduction of chemical analysis. reports, and the creation of pre
sumptions arising from a finding of certain alcoholic content were 
assimilated into Federal law along with the definition of the offense. 

And in United State8 v. Andem/7 the court held that a State rule of 
statutory construction was binding in construing an assimilated statute. 

Reaching the opposite result are cases such as United State8 v. J oh'1/,-
80n/8 where the court rejected an argument that a State law preclud
ing double punishment for conspiracy and a completed offense must 
be assimilated, and United States v. Andem, where the court declined 
Lo hold the State statute of limitations applicable, ruling that the time 
within which prosecution may be brought is not an' element of the 
offense.19 . 

Similarly, in Smaydav. United State8,20 the court held that it was 
not bound under the Assimilative Crimes Act by a State court ruling 
that certain police conduct violated the Fourth Amendment; And 
in ill cOoy v. Pe8cor,21 ,the court held that the sufficiency of an indict
ment is to be tested under Federal) not State, law in a prosecution 
under 18 U.S.C. 13. 

B. Section 186~, S.1437, as Reported 
Subsection (a) (1) provides for assimilation of a State or local of

fense· when a person engages in conduct "that constitutes an offense 
llnder·the law then in force in the state or locality." The reference to 
"law then in force" is intended to carry forward the 1948 amendment 
of ~8 U.S.C. 13, pursuant to which modifications in State or local law 
occurring after enactment of the Federal statute a.re assimilated on a 
continuing basis. Assimilating State law as it develops, in addition 
to obviating the need for periodic reenactments by the Congress, per
mit~ persons within an enclave to" benefit from a State'sdeter.mination 
that a J?articular law is too harsh or has some other defect warranting 
correctIon. 

The phrase "conduct . • . that constitutes an offense" in subsection 
(a) (1), as opposed to the comparable language in 18 U.S.C.13 "[con
duct] which ... would be punishable," is intended to provide a 
clearer standard for the determination of whether a particular sub
stantive provision, judicial construction, or policy affecting prosecu
tion under a local law is to be assimilated under this section. Under 

'"219 U.S. 1 (1911). 
1·255 F.2d 476 (4th Clr.). cert. denied, .g58 U.S. 825 (1958). 
11158 F. SUPD. 996 (D.N.J. 1908). 
18 426 F.2d 1112.1116-117 (7th Clr.), cert. denied, 400 842 (1970). 
,. E!'ttpra note 17. 
20 352 F.2d 251 (9th Clr. 196u), cert. c1enlecl, 382 U.S. 981 (1966). 
"'145 F.2d 260, 262 (8th Clr. 1944), cert. denied, 324 U.S. 868 (1945). 
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the language utilized in subsection (a) (1), the touchstone of assim
ilability is whether the local law, judicial construction, or policy is 
related to the definition of the 0:ffense. 22 Thus, generally speakmg, 
local defenses (whether affirmative or otherwise) such as duress or 
mistake should be assimilated, while bars to prosecution, unrelated 
to conduct, such as a statute of limitations, should not.23 The Com
mittee approves the decisions in the Arulem, MaOoy, and Smayda 
cases, discussed above, as consistent with this standard. The rationale 
in United States v. Press Publishing 00., supra, however, is not in· 
tended to be carried forward with the enactment of this section, as 
the State policy against double prosecution involved in that case was 
wholly unrelated to the definition of the o:ffense.24 

A further purpose of the phrase "conduct . . . that constitutes an 
offense" is to permit incorporation of a common law crime under State 
or locallaw.25 

3. Scope of Territorial Jurisdiction 
A. Pre8ent LatW 18 U.S.O.13 
The Assimilative Crimes Act is by its terms applicable to conduct 

"within or upon" any of the places now existing or hereafter reserved 
or acqnired as provided in section 7 of title 18, if the conduct would 
be punishable within th~ State, Territory, Possession, or District ~n 
which such place is loca.ted. Section 7 defines the special maritime 
and territorial jurisdiction of the United States in five subsections. 
Subsections (1), (4), and (5) all relate to locations which are out
side the boundaries of a State, Territory, District, or Possession, 
and thus are not places to which the Assimilative Crimes Act can 
apply.26 Subsections (2) and (3), therefore, ddine the areas "within 
or upon" which the Assimilative Crimes Act will apply: 

(2) Any vessel, registered, licensed, or enrolled under the laws 
of the United States and being on a voyage upon the waters of 
any of the Great Lakes, or any of tIle waters connecting them, or 
upon the Saint Lawrence River where the same constltutes the 
International Boundary Line. _ . 

(3) Any lands reserved or acquired for the use of the United 
States, ,and under the exclusive or concurrent jurisdiction thereof, 
or any place purchased or otherwise acquired by the United States 
by consent of the legislature of the State in which the same shall 
be, for the erection of a fort, magazine, arsenal, dockyard, or other 
needful building. 

With respect te subsection (2), one commentator has questioned 
whether the Assimilative Crimes Act was meant to extend to the ves
sels and waters described there, arguing that the Act's "use of the word 

"See Kav v. United States, supra note 16, at 478-480. 
"'See Working Papers, pp. 96-99 . 
.. The result In that case could be reached If, by recourse, to the .patteru of federalleg!sla

Uon, it could be shown that Congress did not lutend penal sanctions to extend to the cir
culation of a libel. 

~5 See Working Papers, PP. 04-99. 
"" Subsection (1} refers to the hi)!h seas or any other waters withIn the admiralty -and 

maritime jurisdiction of the United States and out of the jurisdiction of any State, and to 
certain vessels when on a voyage In such waters. Subsection (4) refers to Islands .. rocks, 
or keys containing deposits of guano which the President may consider as anpertallling to 
the United States; offenses on snch Islands (which are outside the jurisdiction of any 
State) are presently punishc(l as if committed on the high seas on boanl a Unitcd states 
vessel, see 48 U.S.C, 1417; Joncs v. United Statcs, 137 U.S. 202 (1890). Suhsectlon (5) 
refers to certain aircraft while In flight over the sefiS and waters described In sub
section (1). 

- -- ------------------
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'places' seems more apprOl)riate in connection with land ownership" 
than with application to watel's.27 The question seems largely of 
theoretical interest, since subsection 7(2) has not been a prolific 
source for the prosecution of Assimilative Crimes Act offenses. In 
apparently the only reported case in which the issue did arise, how
ever, the court held that the Assimilative Crimes Act was applicable 
to conduct on a vessel in voyage on State waters of Lake Michigan.28 

Subsection 7 (3) of title 18 sets fortli the basic coverage of the 
Assimilative Crml.es Act. The subsection has been held to apply, inter 
alia, to public lands, the Indian country, territories and possessions, 
military reservations and forts, locks and dams, post offices, national 
parks, and housing projects and airports.29 The subsection has been 
held inapplicable, however, to the District of Columbia on the ground 
that the phrase "lands reserved or acquired for the use of the United 
States" connotes "proprietary and not a governmental sense." 30 

B. Seotion186~,S.1487, as Reported 
Although worded somewhat differently, section 1862 is designed to 

mirror quite closely the extent of territorial coverage of existing law. 
The section is by its terms applicable to conduct "in a place within 
the special territorial jurisdiction of the United States described in 
paragraphs 203 (a) (1), (a) (2), or (a) (3)" which provide as 
follows: 31 

(1) any real property that is reserved or acquired for the use 
of the United States and that is under the exclusive or concurrent 
jurisdiction of the United States, and any place purchased or 
otherwise acquired by the United States with the consent of the 
legislature of the state in which such place is located for the 
construction of a building or other facility or structure; 

(2) any unorganized territory or unorganized possession of the 
United-States; 

(3) the Indian country as defined in section 144 of the Criminal 
Code Reform Act of 1977 (25 U.S.C. -) . 

It is evident that subsection (a) (1) is quite similar to present 18 
U.S.C. 7(3), which sets forth, with one minor exception, the sole 
places in which the Assimilative Crimes Act currently has force. 
Nothing other than a grammatical change is intended by the Com
mittee's substitution of the word "and" (rather than "or" as used in 
18 U.S.C. 7(3» before the words "any place purchased." Nor is the 
substitution in subsection (a) (1) of the phrase "the construction of a 
building or other facility or structure" intended by the Committee to 
work a modification of the existing language in 18 U.S.C. 7(3) "the 
.erection of a fort, magazine, arsenal, dockyard, or other needful build
ing," which has received considerable judicial interpretation.32 

Subsections 203 (a) (2) and (3), referring to unorganized territories 
or possessions of the United States and to the Indian country respec
tively are included, in this 00ntext, simply for clarity. Both areas are 

27 See Note. The Federal A8simi/ati-ve Crime8 Act, 70 HarV'. L. Rev. 685. 687 (1957). 
'8 Unitccl States v. Gm. 204 F.2d 740 (7th Clr.). cert. denied, 346 U.S. 825 (1953). 
20 See generally The Focieral A88imilative Crimes Act, 8upra note 27, at '!l86, nnd cases 

cited therein. 
30 Johnson Y. United Stutcs. sllpra n'lte 8. at 415. 
3, A forth ~ubsectlon. not here applicable. refers to certain islands, rocks, or keys and 

Is similar to 18 U.S.C. 7(4). See supra note 26. 
:tl See James Y. Dravo Contractinu Co., 302 U.S. 134, 141-143 (1937). 
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presently covered within 18 U.S.a. '1 (3)'33 and thus are also doubt
lessly encompassed within the general language of subsection: 203 (It) 
(1) of the Dill. 

A minor departure from present law is represented by the Com
mittee's decision not to codify the holding in United State8 v. Gill, 
which extended the Assimilative Criines Act to conduct on vessels 
registered or licensed und~r the laws of the United S~ates wl1ile on 
a voya{5e upon any of the Great Lakes, their connectmg waters, or 
the Samt Lawrence River, as defined in 18 U.S.C. 7(2}. The Com
mittee considers that such conduct to the extent not encompassed by 
Federal law as a part or the maritime jurisdiction of the United 
States may be appropriately left to prosecution by the States. 
4. When Local Law /s Not to be AS8imilated 

.A.. Pre8ent Law, 18 U.S.a.1S. 
The question when State or local law is not to be assimilated goes 

to the heart of the policy underlying the purpose of the Assimilative 
Crimes Act, yet the Act itself gives little guidance on how such a 
determination is to be made. It has been left to case law to fill the gaps. 

The sole standard enunciated in 18 U.S.C. 13 on this issue is the 
direction that the conduct (in violation of State or local law) not be 
"punishable by any enactment of Congress." If read literally, this 
language would mean that assimilation would be barred only where 
Congress had undertaken to define an offense in virtually identical 
terms to the law sought to be assimilated. The cases have made clear, 
however, that the Act is to be read as prohibiting assimilation in a far 
broader range of instances where it is evident that Congress intended 
to immunize from penal sanction conduct otherwise made criminal by 
t.he laws of a State or locality. In the leading case of Williams v. United 
States,34 the Supreme Court held that, because a specific Federal stat
ute applicable to the Indian .country made it a crime for a man to 
have sexual intercourse with an unmarried Indian female of less than 
sixteen years, the Assimilative Crimes Act could not be used to charge 
the defendant with an offense under the law of Arizona (where the 
Indian reservation was located), making the same conduct a crime as 
to any unmarried female up to the age of eighteen. The Court reasoned 
that since Congress has defined the crime of statutory rape, the State 
statute could not be employed to enlarge the Federal offense without 
doing violence to the congressional purpose .. 

Althou({h !n. Williams t~e congressiona~ intent was rel~tively e!l8Y 
to ascertam, It IS often conSIderably more dIfficult to determme whether 
the congressional definition of an offense necessarily precludes assimi
lation of State law. For example, courts and commentators have wres
tled with the issue whether the existence of a Federal statute punish
ing larceny in Federal enclaves (18 U.S.C. 661) should preclude as
similation of a State law punishing burglary applicable to the same 
conduct. 'l'he question has been answered in the negative (i.e. in favor of 
assimilatllon) by at least one court.3S Similarly it has been held that a 
prosecution under an assimilated provision of Ohio law proscribing the 
battery of malicious shooting with intent to kill, wound, or maim was 

"" See e.g., Williams V. UlIite(Z States, 327 U.S. 711, 713 (1946) ; 48 U.S.C. 644u. 
"' Supra note 33. 
MDulIaIClty v. United. States

i 
170 F.2d 11 (10th Clr. 1048); cf. United. States v, Johnson, 

supra note 18, at 11.16. See a so Working Papers, pp. 90-91. 
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not barred by the existence of a Federal statute (18 U.S.C. 113) punish
ing a wide range of assaults on enclaves, including assault with intent to 
commit murder or any Federal felony.so No consistent rationale for 
these holdings has been a,rticulated, but the courts seem to have pro
ceeded on the theory that where the State and Federal penal laws are 
aimed at protecting different interests, Congress will not be deemed to 
have intended to bar assimilation of the local statute.aT 

A further issue is whether a State law is barred from assimilation if 
it is inconsistent with a Federal regulation or policy expressed in a 
Federal statute. Although it would appear to strain the pertinent lan
guage in 18 U.S.C. 13 (i.e., "not made punishable by any enactment 
of Congress") so to hold, the Supreme Court seemed to imply an 
affirmatIve answer in Johnson v. Yellow Oab T'ransit 00.,a8 while sub
sequently indicating that the issue ,was still unresolved. 39 

B. 8eotion186~, 8.1437, as Reported 
Rather than leaving the issue for the courts and litigation with 

little or no guidance regarding which State or local laws should be 
assimilated, the Committee 'has chosen to undertake the difficult task 
of fashioning general rules governing the scope of assimilation. In 
subsections (a) (2) and (3) the Committee has synthesized the teach
ings of the Williams, Dwnaway, and Fields line of cases discussed 
previously. The Committee intends that the rationale and results of 
those declsions be followed in the inter{>retation of _proposed section 
1863 wi.th respect to the circumstances m which a State law will or 
will not be adopted. The Committee notes in this regard its further 
resolve that sections 1641-1646, punishing various sex offenses, be 
viewed for purposes of this section as indicating the intent of the Con
gress that no other type of sexual conduct in private between willing 
adults not closely related by blood be penally proscribed. It is not, 
however, the Committee's intent to bar prosecution for a local crime 
such as bigamy or incest committed within an encla,ve, since such a 
crime is designed to safeguard interests distinct from those at stake in 
the section 1641 series of offenses.40 

The Committee also intends to reject the approach taken in some 
cases interpreting 18 U.S.C. 13 of using Federal policy not contained 
in congressional enactments to prevent assimilation of inconsistent 
State or 10callaws.41 The phrase "offense ... under a Federal stat
ute" in subsection (a) (2) is meant to'limit r~course only to congres
sional enactments for this purpose. However, where a regulation so 
directly implements a penal statute, by defining the conduct to be pro
scribed, that neither one is complete without the other, "and only to
gether do they have any force," 42 the regulation is to be considered 
tantamount to a statute.43 

aa Fields v. Vlnited States, 428 F.2d '205 (2d Clr.), eert. denied, 403 U.S. 907 (1971: 
compare United States v. Jones, 244 F. SupP. 181. 183 (S.D.N.Y.), alr'd. 365 F.2d 675 
(2d Clr. 19(5). But ~ee U1~ited States v. BiU Grow, :523 F.2d 95'5, 957-959 (8th Clr. 1975), 
cert. denied. 424 U.S. 920 (,1976) ; United States v. Bltt/er, 541 F.2d 730 (8th Clr. 197'6) 
(prosecution under State law prohibiting possession of a firearm by a 'Convicted felon held 
barred by possibility of prosecution under 18 U.S.C. App. 1202. notwithstanding the exist
ence therein of an additional element of an effect on commerce). 

:n See Workinll Papers, PP. 90-91 . 
.. 321 Uo'S . .a83 (1944).· . 
3O:See United States v. Sharpnack. supra note 14, at 293 n. 9. 
'·See Working Papers, pp. 1510-1512 . 
.,. See e.g., Air Terminal Services, Inc. v. Rentzel, 81 F. Supp. 611 (E.D. Va. 1949). 
'" United Stat68 v. Merskll, 361 U.S. 431. 437-438 ('1960) . 
.. See United States v,. Pardee, 368 F.2d 368, 371-372 (4th Clr. 1966). 
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6.G'I'ading 
Under 18 U.S.C. 13, the defendant, upon Federal conviction, shall 

be "subject to alike [State] punishment." Despite the dearth of author
ity, it seems clear that the word "like" was not meant .to be read as 
"similar," but rather as having the meaning, "same." Aside from the· 
probable unconstitutionality of a contrary construction,44 the latter 
interpretation is apparently the one uniformly adopted by the courts.45 

No reported case involv;ing a conviction under the Act has been accom
panied by a sentence greater than that authorized under the assimi
lated law. Moreover, in the apparently sole instance where the sen
tence imposed was below the minimum req.,uired by the State statute, 
the case was remanded for resentencing In conformity therewith.4G 

In approaching this proposed section, the Committee considered 
whether, in view of the concept of the Code to codify nearly all serious 
offenses against the United States,it would be appropriate in section 
1862 to apply no more than a misdemeanor sanction to all assimilated 
crimes.47 The Committee concluded that, since the Code was drafted to 
include all Federal felonies in a comprehensive manner, the offensAs 
covered in Federal law by means of section 1863 should not be mOl e 
than misdemeanors. 

Section 1862 treats the matter of grading somewhat differently from 
. existing law in order to avoid any rigid adherence to mandatory sen

tences provided in borrowed local statutes.48 Subsection (b) provides 
tha't an assimHated offense is treated as a Class A misdemeanor if the 
State or local law authorizes imprisonment for one year or more; 
as a misdemeanor or an infraction of the lowest class for which there is 
authorized in chapter 23 of the Code a term of imprisonment equal to 
or exceedirtg the maximum term authorized by the State or local law if 
the offense is subject to imprisonment for less than one year under State 
or local law ; and as an infraction if the only penalty authorized by the 
State or local law is a criminal fine. However, the term of imprisonment 
and fine imposed may not exceed the maximum authorized under the 
State or local law. To illustrate how the subsection would function, if 
an assimilated State offense carried a maximum sentence of not less 
than one nor more than ten years, the offense would be classified as a 
Class A misdemeanor under chapter 23 (carrying a maximum of one 
year). The Federal court would not be bound by a State's minimum 
prescription and could impose a lesser term of imprisonment or no 
imprisonment; however, the maximum imposed could not exceed that 
authorized under State or local law. 

--I 

Most offenses char9;ed under section 1862 would be misdemeanors 
nnder State or local law. If. for example, an offense under the Stato 
law carried a 90-rlay term of imprisonment, the offense would be classi
~ed ~s a Class B misdemeanor, carrying a maximum of six months' 
ImprIsonment, but this subsection would preclude a sentence of more 
than 9(1 rlays' imprisonment. This system of sentencing is designerl to 
balance the values of preserving the general level of severity which a 

44 Compare Smith V. United States, 145 F.2d 643 (10th Clr. 1944); cert. denied, 323 U.S. 
803 (1945) . 

." Ree. e.g .. Unitecl fi!tateR Y. Patmore, 475 F.2d 752 (10th Clr. 1973) . 
•• Ree ["'litea fi!tate8 v. Fletcher, 344 F. ·Supp. 3-32, 338 (E.D. Va. 1972). 
"'Ree Flnnl Renort. § 209. 
48 'Compare United !State8 v. Fletcher, 8upra note 46. 
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State or locality has assigned to an offense and the interest in reshap
ing the local sentence in order to bring it within the uniform Federal 
penalty structure set forth in chapter 23. 
6. Proof 

The current Assimilative Crimes Act contains no provision pur
porting to separate issues of fact for the jury from issues of law for the 
court. The cases, however, have consistently treated the determinations 
under 18 U.S.C. 13 of what State law applies, and when a State or 
local law is not to be assimilated, as posmg questions of law for the 
courts involving the construction of the F edeml Act.49 

Subsection ( c) of proposed section 1862 adopts the approach taken 
in the cases arismg under 18 U.S.C. 13. Thus the jury will continue to 
decide the facts with regard to the defendant's conduct and will also 
determine, under appropriate instructions, whether such conduct vio
lated the local law then in force. The question of what that local law 
was, however (including any gloss thereon from judicial construction 
or other provisions), as well as the question whether the conduct is 
covered by or inconsistent with a Federal statute within the meaning 
of subsections (a) (2) and (3), are expressly reserved for the court, 
notwithstanding their inclusion in the section as elements of the 
offense . 

•• See, e.g., lVilliams v. United, States, supra note 33, United State8 v. Press Publishing 
00., Sltpra note 15. ' 
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PART III. SENTENCES 

Part III of the Criminal Code, in conjunction with chapter 38 and 
with several proposed chapters of title 28, provides a comprehensive, 
innovative, and long overdue reform of sentencing law for the Federal 
system. It is the culmination of a reform effort begun over a decade ago 
by the National Commission and championed in recent years by the 
Honorable Marvin E. Frankel, U.S. District Judge, Dean N orval 
Morris of the University of Chicago Law School, Norman Carlson, 
Director of the Federal Bureau of Prisons, and Senators John L. 
McClellan and Edward M. Kennedy, who have sponsored legislation in 
the past two Congresses to deal with the problems associated with cur
rent Federal sentencing practices. The Code revision effort presents 
an ideal opportlmity for such a revision. The Code for the 
first time redefines Federal offenses and imposes on the Federal 
system consistency in such matters as the culpability levels for offenses 
and the grading of the relative seriousness of offenses. Thus, it is im
portant that the Congress reevaluate the sentencing scheme in Federal 
law in order to assure that the intent of the reform of the substantive 
criminal law will be carried out in the 'sentences given £01' Federal 
offenses. 

Current Federal law gives little guidance to the sentencing judges 
on the appropmateness of a particular sentence in a particular case. 
vVhile it provides maximum authorized terms of imprisonment and 
fine levels for Federal offenses, and while it provides a number of 
specialized sentencing statutes for particular categories of offenders, 
such as youth offenders and certain drug addict offenders, it provides 
no guidance as to the appropriate sentence within the maximum avail
able and very little guidance as to the appropriate sentencing statutes 
to be applied in a particular case. In addition, the sentencing judge 

- has a number of alternatives in determining how the parole laws should 
apply to a partiCUlar defendant: in the case of an adult offender, he 
may specify the maximum term of imprisonment, with the result that 
the person is eligible for release after serving one-third of the term; 
he may specify that the person is eligible ,for release on parole after 
serving a specified amount of his prison term that is one-third of the 
term or less; or he may specify that he is immediately eligible for 
parole. Again there is no statutory guidance as to which of these 
alternatives is appropriate in a particular case. 

The result of the current svstem is that each sentencing judge does 
the best he can under the circumstances: he sentences each defendant 
as he believes to be appropriate under the facts of the case and based 
upon his own sentencing philosophy. In sentencing a defendant, the 
judge rarely states a rrason for the sentence imposed or for designa
tion of eligibility for early release on parole. 

The Bure,au of Prisons is then faced with trying to develop an 
appropriate p::-ogram for an individual prisoner with little .guidance 
from the sentencing judge as to what he had hoped to accomplish by 
the sentence of a particular prisoner, and the United States Parole 
Commission is faced with trying to set an appropriaate release date 
without knowing why the sentencing judge imposed the sentence or 
why he made the prisoner eligible for early release at the time he did. 

In all fairness to the Federal criminal justice system, it appears to 
(881) 
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be doing the best it can with the statutory tools it has. Judgespartici
pate in training sessions on sentencing and, in some districts, use 
sl~ntencing panels to advise a sentencing judge as to the appropriate 
sentence. The Parole Commission has issued ~'arole guidelines that 
specify an appropriate time to be spent in prison by a person con
victed of a particular offense who has a certain history and charac
teristics. 

Unfortunately, these efforts can never be fully successful if the 
judges and the Parole Commission are obliged to work with outmoded 
sentencing statutes. The judges can do nothing to correct irrational 
grading in current law. They can do nothing to correct the failure of 
statutes to make clear the reasons for choosing one sentence over an
other in a pa.rticular case. They can do nothing to correct the lack of 
,guidance on when probation rather than imprisonment. is approprinte 
in a particular case. The Bureau of Prisons and Parole Commission 
are equally unable fully to compensate for statutory deficiencies. Pa
role guidelines can never cure several of the existing sources of dis
parity: disparity among judges' decisions whether or not to incar
cerate defendants; sentences to imprisonment that are too short or 
too long for the persons to be released at the times recommended in 
the gtlidelines; sentences under one sentencing or parole release' statute 
that might have been imposed more appropriately under another 
one. Indeed, a strong argument can be made that the existence of the 
power to parole actually invites judicial disparity by encouraging 
judges to sentence with parole in mind. This can be unfair both to the 
prisoner, who may be denied parole when a similar offender' is re
leased, and to society, which justifiably criticizes a system where 
certainty of punishment is lacking. Thus, since sentencing judges do 
not specify reasons for their decisions; the Parole Commission, in 
attempting to second guess the sentencing judge, may treat in the same 
manner defendants who the sentencing judge thought should have been 
treated differently, or treat differently defendants who the judge 
tllOUght should have been treated the same. 

It has become clear to the Committee that the improved organization 
and definition of offenses provided in Parts I and II of this Code will, 
in practice, provide fair and effective criminal justice only in conjunc
tion with a sentencing system which represents the apex of rationality 
r.nd fairness-fairness to the defendant and to the public alike. It 
has become equally clear to the Committee that current Federal sen
tencing practices provide neither rationality nor fairness.1 The Com-

1 The Subcommittee on Criminal Laws and Procedures has held extensive hearlnl!S on 
sentenclnJ? I~sues. See Part IV of the HearlnJ?s In' Its entirety: Hearlnl!s 00.' 1011-1012, 
1016, 1027, 1206, 1353, 1397, 1405-1406. 1420, 1473. 1495, 1541, IM4-1550. 1557, 1561, 
1612, 1639, 1641, 1648, 1654, 1659, 1&64, 1780, 17R7-1788, 3414. ::1420, 3;;57-3571. 47!l0. 
484!l, 5261-5263, 1>310-5::173, 5::177-5379, '5392, 5423-5425, 5508-5570, '5599, 15612-5614. 
5946, 5!l54-5955. 5986-6007. 6601-'6626, 6643, 66'54. 6796. 6800~6803, 6!)81-6!l82. 61189-
69!l0, 7;;13; and H('arinJ?S Part XIlI, pp. 8869-9108 ; 9135-9139: 9200-9228 ; 
9267-9271; 9307-93139. There has also been extl'nsive literature In the area. 
Among the more recent writings are the following: O'Donnell/Churgin/Cm·tls. Toward 
a JU8t ancT. EfJectil,e Sentencing S1lstem; Anendc/. jor Legisla,tive Reform (1977): von 
Hirsch, Doill" ,Justice (1976): Stanley, Prisonel'8 Among Us: 'I'he Problem of Parole 
(1976) ; Dershowltz. Fair a1ycl Oerta.in Pnll,ishlnent (1976) : Wilson. Thinking Allont OrWne 
(1975) ; van den Haag. Punishing OrimimJ.Is 11975) ; Morrl~. TlIc Futl/I'e oj Impri80nment 
(1974) ; Frankel, Ol'illtllla,l Sentences: LaID Withont Order (1973) : Zlmrlng ani! Hawkins, 
Det6lrence: The ];e(lul Threa,t in Orime OOlltrol (1973) : National Advisory 'Commission, 
Criminal Justipe Standards and Goals, Report on Onrl'ectlon8 (1973) Natlonnl Conncll on 
Crime ·and Delinquency. lIfodeT. Sentencing Art (1963. 1972) : AmeriCAn Friends If:lervlce 
CommitteI'. Stl'/lpnle fOI' ,Justice (1971\; Natlonfll Commission on Reform of Federal 
Criminal Laws. Working Papers 1111. 1245-1376 (1970\; AnA StanclardB Relatinn ,to 
Prohation (1970\; ABA'Stnniia1'c78 Relatill" to ISentencl~ng Altel'natives mill PI·oceclllres 
119(8): ABA StnniiUl'iis Rclntllw to Appellnte RelJielD of Sentences ('1!l68): T"e Pre"l· 
'lent's Commission on Lflw Enforcement and Administration of ,TlIstlre. Ta8k Force 
ReTJort: Oorrcctio1l8 (1973); and American Law Institute, Model Penal Oode (Proposed 
Official Draft) (1962). 

~------------------------------------------------------------- .---
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mittee has found that sentencing in the Federal criminal justice system 
is marked by uncontrolleu and unwarranted disparity among judges, 
by a degree of uncertainty in the sentences imposed that is counter
productive to the purposes of sentencing, and by a lack of credibility, 
with both the offenders and the public, that the sentence imposed will 
be carried out. 

The Committee believes it has fashioned a sound sentencing reform 
proposal which addresses all of these problems. The Code articulates, 
for the first time, the purposes to be served by a sentence-deterrence, 
incapacitation for the protection of the public, just punishment, and 
rehabilitation-and sets out the factors a court is to consider in exer
cising its sentencing discretion. The Code creates a Sentencing Com
mission to develop a system of sentencing guidelines which are in
tended to reduce the unwarranted disparity among sentences imposed 
by different judges and to provide more rationality and certainty in 
sentencing. These measures, by themselves, will do much to encourage 
the imposition of an appropriate sentence in each case. Necessary 
flexibility is retained by permitting a sentence to fall outside the guide
lines in appropriate cases. The Code encourages adherence to the 
guidelines by requiring that an sentences outside the guidelines be 
accompanied by a statement of reasons justifying the deviation and 
by requiring that all such sentences be subject to appellate review. The 
provision for appellate review provides a further check against clearly 
unreasonable sentences. The increased fairness, and the increased ap
pearance of fairness, are likely to have the side effect of reducing a 
major cause of prisoner bitterness-a bitterness which hampers prep-
aration for re-entry into society. . 

An important feature of the Code is the requirement that normally 
a sentence to a term of imprisonment be determinate.2 Only in the 
rare case in which a purpose of sentencing requires that a person par
ticipate in a particular type of rehabilitative program, 'and the judge 
specifically finds that the sole means of achieving that purpose involves 
imprisonment, is it contemplated that a sentencing judge will specify 
that the defend,/1nt is to be considered for early release by the Parole 
Commission after serving a specified portion of the term of imprison
ment.a The Code will permit a judge to sentence a defendant to a term 
of imprisonment that represents his determination of the time the per
son should actuaJly spend in prison without having to use the device, 
now commonly used, of setting the sentence artificially high in order to 
assure that the defendant will remain incarcerated for one-third of the 
period imposed. Unlike the situation under current law, the judge will 
be able to specify 'any percentage of the term as a period during which 
the defendant is eligible for early release. The sentencing guidelines 
will provide guidance as to what portion of the term, if any, should be 
subject to such early release. 

Aribitrarinessand unprincipled sentencing are dealt with directly 
and forthrightly. The goal of the sentencing provisions of S. 1437 is 
to reform a criminal sentencing system which is unjust and is perceived 
to be unjust by offender and society alike. 

2 A prisoner is, however. able to earn release after serving at least ninety percent of his 
term by satisfactory compllance with prison regulations. . 

3 A number of witnesses favored total abolltlon of parole. See, e.g., Hearings pp. 8585, 
8882, and 8915. 
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The Committee believes that the sentencing reform proposal pre
sented here strikes the proper balance between retaining theappro
priate degree of individualization of sentencing and removing un
warranted disparity. The proposal increases the sentencing authority 
and alternatives 'available to a court, -at the same time that it provides 
judges with more guidance in exercising discretion. Perhaps its most 
important -attribute is its enhancement of credibility to the sentences 
handed down by courts. Most persons recognize that, under existing 
law and pra.ctice, even the small percentage of criminals who reach 
the end of the criminal justice process are not required to serve any
thing close to the sentences imposed upon them. This }ack of credi
bility in sentencing limits the deterrent effect of sentences and makes 
a measurable contribution to the Cll1'rent disrespect for the criminal 
justice system. 



OHAPTER 20.-GENERAL PROVISIONS 

(Sections 2001-2008) 

Section 2001. 

This chapter contains general provisions relating to the types of 
sentences that can be imposed on individuals and on organizations, 
and to the considerations that should go into the determination of 
an appropriate sentence. Section 2001 lists the types of sentences that 
may be imposed upon a defendant who has been found guilty of an 
offense. Section 2002 contains the requirements for presentence investi
gations and reports. Section 2003 lists the factors to be considered 
by a sentencing judge in imposing sentence, and sets forth the require
ment that the judge state reasons for a particular sentence. Sections 
2004 through 2006 describe the collateral sentences of an order o:f 
criminal forfeiture, an order of notice to victims of a fraudulent 
offense 01' an offense by an organization, and an order of restitution. 
Sections 2007 and 2008 refer to other 'provisions of the proposed Oode 
and the Federal Rules of Appellate Procedure relating'to appellate 
review and implementation of sentences. 

SECTION 2001. AUTHORIZED SENTENCES 

1. Present F ecleral Law 
Section 2001 has no dil'ect counterpart in current law. Generally, 

each statute in current law that defines a criminal offense specifies 
the maximum term of imprisonment or the maximum fine, or both, 
that may be imposed upon a defendant found guilty of violating the 
statute. A few statutes also specify minimum sentences that must be 
imposed.1 Ourrent law rarely specifies different sentences for incli
viduals than for organizations and thus fails to recognize the usual 
differences in the financial resources of the tWD categories of defend
ants, or to provide for organizations a substitut.e for imprisonment 
based upon the fact that it is obviously impossIble to sentence an 
organization to a term of imprisonment. ' 

Current law contains no list of the types of sentences that may be 
imposed on a particular type of defendant. It does contain general 
provisions for suspension of imposition 01' execution of sentence, other 
than the sentence for an offense punishable by death 01' life imprison
ment, and for placement of the defendant on probation instead of 
imposing 01' executing the sentence. 

Ourrent Federal law contains no general statement of the need for 
a sentence to carry out a particular purpose. It does, however, con
tain several very specialized sentencmg statutes that apply only to 

1!IIost statutes that specify minimum sentences do not create mandatory minimum scn
tences of confinement, since they do not prcclude the suspension of sentence, or the place
ment of the defendant on probation or parole. 

(885) 
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ce1.-tain categories of offenders-youth offenders,z young adult offend
ers,3 certain drug users and addicts/ and dangerous special offenders/ 
tying their provisions to congressional statements that the purpose of 
the sentence is treatment,6 treatment and supervision,r or incapacita
tion.s 

18. P1'ovisio'M of S.1J,:J7, as Reported 
Subsection (a) provides that a defendant found guilty of any Fed

eral offense shall be sentenced in accordance with the provisions of 
the chapter "so as to achieve the purposes set forth in paragraphs (1) 
through (4) of section 101 (b) ." The paragraphs referred to set forth 
the basic purposes of s!')ntencing-deterrence,9 incapacitation, just 
punishment, and rehabilitation.10 This part of section 2001, as well 
as similar provisions cross-referenced elsewhere in part III, is de
signed to focus the sentencing process upon the objectives to be 
achieved by the Federal criminal justice system, and to encourage the 
employment of probation, of iines, of imprisonment, or of combina
tions thereof in a fashion tailored to achieve these multiple dbjectives. 

vVhile S. 1437, as reported, contains a congressional statement of 
four purposes of sentencing, the Committee has not favored one pur
pose of sentencing over another l1l11ess the sentence involves fl, term of 
impdsonment.. ·While some of those who have commented on the pro
posed Code would prefer that one purpose or another be favored over 
'the others or, indeed, that some of the listed 'purposes be delet.ed from 
the proposed Coele altogether,l1 the COl1unittee believes that each of 
the four st.at.ec1 purposes should be considered in imposing sentence in a 
particular case. The Committee also recognizes that one purpose may 
have more bearing on the imposition of sen'tence jn a particular case 
than another purpose has. For example, the purpose of rehabilitation 
may play an important role in a sentence to a t.erm ofproba,tion with 
the condition that the defendant participate in a particular course of 
study, while the purposes of just punishment and incapacitat.ion may 
be important considerations in sentencing a repeated or violent of
fender to a relatively long term of imprisonment. 

Subsection (b) of section 2001 specifies that an individual offender 
must either be pla,ced on probation, fined, or impt'isoned as pro'vided in 
the chapters governing the imposition of such sentences. It requires the 
imposition of one of such sent.ences.12 It rul'ther states that a fine may 
bo imposed in addition to lLlly other sentence, as may the other sanc
tions authorized by sections 2004, 2005, and 2006. 

, Fe(leral youth Corrections Act, cllaptel' 4(}2 of title 18, United- Stn:tes Code. 
318 U.S.C. 4216, 
• 18 U.S,C. 4251 et seq. 
G 1'8 U.S.C. 3575 et seq. 
"E.g .• 18 U.S.C, 4216 (young aelult olfenelers)" anel4253 (certnln elrug users and aelellcts). 
718 Uo'S.C. 5010(b) anel (c). 
8 See P.L. 91-452, 84 Stat. 922-23 (Organlzeel Crime Control Act) (Oct. 15, 1970) ; 18 

U.S.C. 3ti75-78; S. Rept. No. 91-017, nt 83 {l969l. 
o The subject of j!enel'al eletcrrence as a basis for Imprisonment was ellscusseel In UniterZ 

States v. ]i'oBB, 501 F.2el 522 (1st Clr. 1974). 
lD Section 2003 (a) contains It more elaborate description of the factors to he considered 

In Imposing It sentencc. 
11 'See, c.g" Hearings, pp, 8582, 8590, 8874, amI 8883. 
I!! The National Commission's recommcmlation that there be an alternative sentence of 

"unconelltlonal ilIscharge" (Flllal Report §§ 3301, 3105) has not been aclopteel by the 
Committee. It sCl'ms to thE' Committee that It is both llIolrlcal and unwise to convict a 
elefcnelant of It criminal offense without imposing any sanction for that misconduct. In a 
compelling case, a similar result can be arhleycd by impOsing a sentence to a term of 
probntion without supervision. See sections 2101 (b) anel 2103, 

L-_~_~ _______________________________ -- -
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Subsection (b) treats a term of probation as a type. of sentence, 
rather than as an alternative to imposition or execution of a sentence as 
in current law.13 Subsection (b) also eliminates the split sentence in 
which a term. of imprisonment is followed by a term of probation.14 

Subsection (c) requires that an organization that is convicted of a 
Federal offense be sentenced to a term of probation or to pay a fine, or 
both. One of such sentences must be imposed. In addition, an organi
zation may, in an appropriate case, be made subject to an order of crim
inal forfeiture, an order of notice to victims, or an order of restitution. 

S. 1, as introduced in the 931'd Congress, provided, as an equivalent 
to a tm'ffi of imprisomnent for an individual ,offender, that an organi
zation could be barred from its "right to affect interstate or foreign 
commerce" for a period up to the maxinilun length of time that an in
dividual convicted -of an offense of the same seriousness could be 
sentenced to prison.15 '\V11ile the Committee has not singled out this 
approach to the qu~stion of treatment of organizational offenders, a 
similar result may be achieved if appropriate in a particular case. 
However, there are some nUldamental differences between the way the 
sentence would be imposed under S. 143'7, as reported, and the way it 
would have been imposed under the. original S. 1. First, under S. 143'7, 
the sentencing judge could sentencC:l an organization to probation, with 
a condition that it refrain from engaging in a particular business or re
frain from engaging in business in a particular manner.16 The period of 
time for w'hich such a condition could continue would be limited to the 
length of the terlll of probation,17 rather than the authorized term. of 
imprisomnent for an individual convicted of the'same offense. In de
termining the length of a term of probation and the conditions of pro
bation, the judge would be required to consider the guidelines and 
policy statements issued pursuant to 28 U.S.C. 994( a), and a sentence 
that was not within those guidelines would be subject to appellate 
re.view.1s In addition, in an appropriate case the judge could impose a 
fine near the maximum level allowed, with the pUl1)ose of restricting an 
organization in its operational ability.19 It is not intended that 
sentences for organizations be more harsh than is necessary to carry 
out the purposes of sentencing. It is necessary, hO'wever, to be Uible in 
effect to put an organizat.ionout of business if illegal conduct is its 
usual way of doing business. On tJle other hand, some cases of illegal 

. conduct by organizations will require very serious consideration by the 
sentencing judge of the potential economic impact of a sentence on 
innocent pariies, including the'Pu'blic at large and the general economy. 
The Committee believes that there is sufficient flexibility in S. 143'7, as 
reported, to permit the formulation of a fair and just sentence, with 
sufficient opportunity for sentencing guidance and review to prevent 
results that would have an unwarranted effect. on the, public in general, 
and on the employees and innocent stockholders or members -of the or
ganization in pa,rticular. 

13 18 U.S.C. 3651. 
H-But see section 2103(b) (11). 
,. Section 1-4A1 (c) (1). 
10 See section 2103 (b) (Gl' 
17 Under section 2101 (b , the maximum term of probation for a felony is five years, for 

\l misdemeanor two years, and for an infraction one year. 
18 See section 3725. 
,. See section 2201, particularly subsection (c). 
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Although most of the Committee's attention, as well as the public 
debate, has focused on how the sentencing provisions in the Code 
will (leal with the individual offender, the fact is that tile innovative 
sentencing structure found in the Code provides those who enforce the 
law with the best weapons yet devised to deal with corporate defend
ants found guilty of white collar crimes. 

The Committee believes iliat section 2001 provides considerable flex
ibility in formulating an appropriate sentence for each particular case. 
'When combined w.ith tJle following chapters describing these sentences 
in more detail, with the purposes of sentencing set forth in section 101 
(b), and with the provisions for sentencing guida,nce to the judges set 
forth in section 2003 of this title and in chapter 58 of title 28,20 these 
sentencing provisions should lead to the imposition of sentences which 
treat offenders consistently and fairly, yet permit enough flexibility to 
individualize sentences when it is ruppropriate in view of the charac
teristics of the offense or the offender. 

SEOTION 2002. PRESENTENOE REPORTS 

1. Pr'esent FederaZ Law 
The basic provisions dealing with presentence reports are currently 

found in Rule 32 (c) of the Federal Rules of Criminal Procedure, as 
enn-cted in Public Law 94--64, July 31, 1975. Subdivision (c) (1) of 
Rule 32 requires that a presentence report be made unless the de
fendant, with tJle permission of the court, waives it, or the court finds 
that the record contains sufficient information to enable the meaning
ful exercise of sentencing discretion and explains this finding on the 
record. The probation service is given wide discretion in det.e.rmjning 
what matter will be included in the report, with few limitations on tile 
kind or source of the information.21 

18 U.S:C. 4205 (c) provides that the district court may commit a 
convicted offender to the care of the Bureau of Prisons for a more 
detailed report and analysis. The report and the recommendations of 
the Director of the Bureau are then to be presented to the court. A. 
maximum presentence confinement of six months is currently per
mitted uncler this procedure. 
18. Provisions of S.1437, as Reported 

The provisions of section 2002 roughly parallel those in current law. 
Under subsection (a), presentence reports are required to be prepared 
by probation officers pursuant to tIle provisions of Rule 32. Pursuant 
to the recommendations of Judge Tjoflat/21anguage was deleted, from 
the bill as introduced, by Committee action. S. 1437, as introduced, 
would have required conviction of a defendant before the preparation 
of a presentence investigation . .As noted by Judge Tjoflat, Rule 32, 
F.R.Grim.P., authorizes the making of a presentence investigation 
prior to conviction, provided only that the report's contents may not 
be disclosed to anyone until conviction. This section is intended to con
tinue present law in this regard . 

.. See section 124 of S. 1437, as reporte!l. 
21 United States v. Tucker, 404 U.S. 443 (1972) . 
." HearIngs, p. 8940. 
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To assist the court in determining into what guideline category a 
case fits, and whether special mitigating or aggravating factors war
rant the imposition of a sentence outside that guideline, Rule 32 ( c) 
has been amended to require that there be included in a presentence 
report: 

the classification of the offense and of the defendant under 
the categories estrublished by the Sentencing Commission pur
suant to 28 US.C. 994:(a) that the probation officer believes to 
be applicable to the defendant's case; the sentencing range 
suggested for such a category of offense committed by such 
a category of defendant as set forth in the guidelines issued 
by the Sentencing Commission pursuant to 28 US.C. 994:(a) 
(1) ; and an explanation 'by the probation officer of any fac
tors that may indicate that a sentence lesser or greater than 
one within the applicable sentencing range would be more 
appropriate under all the circumstances, [as well as] any per
tinent policy statements issued by the Sentencing Commis
sion pursuant to 28 US.C. 994:(a) (2). 

Subsection (b) provides that, if the court desires more information 
concerning a convicted defendant, either before or after receiving the 
presentence report and any report concerning the defendant's mental 
condition, it may assign the offender to the custody of the Bureau of 
Prisons for a period of study not to exceed 60 days plus one permis
sible 60-day extension.23 The Bureau is required to conduct a complete 
study of matters pertinent to the factors that the judge must consider 
pursuant to section 2003 (a) before imposing sentence. Before expira
tion of the study period or any extension, the Bureau must report to 
the court. The report may contain any information that the Bureau 
believes to be pertinent to the sentencing decision, and is required to 
include the Bureau's recommendations as to the sentencing guidelines 
and policy statements issued by the Sentencing Commission pursuant 
to 28 US.C. 994:(a) that the Bureau believes to be applicable to the 
defendant's case. 

Under current law,24 if a defendant is committed to the custody of 
the Bureau of Prisons for study prior to sentencing, he is deemed to 
have been sentenced to the maximum term of imprisonment available 
for the.orrense. After the study, the judge either affirms that sentence, 
reduces it, or places the defendant on probation. Under subsection (b), 
the temporary sentence is clearly labelled as a provisional sentence, 
and when the study is completed, the judge proceeds to impose a final 

. sentence under the various sentencing alternatives and procedures 
available under the ,chapter. Thus, the judge is clearly making the 
sentencing decision after all the information he needs has been ob
tained, rather than being required to adjust a sentence that has already 
been set at the maximum level if the information he receives indicates 
a need to do so. 

Subsection (c ) adds a new provision to the law that specifically 
permits thecoUli to order a presentence ex'amination concerning the 

23 Under 18 U.s.C. 4208 the perlo(l of study Is np to three months (with un opportunity 
for ltn extension for un a<1dltlonul three months). The Committee hus reduced the hasie 
study period to 60 days In order to adYance the time for finul sentencing while still allow-
in~ un adequate period for study. . 

2<18 U.S.C. 4205 (c). 
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current mental condition of the defendant. The examination w'Ould 
be conduoted pursuant to section 3616, 'and the eOUJrt would be p'I.·o
vided with a wl'itten report. If the rep'Ort indicates that the defend
ant is presently suffering fr'Om a mental disease 'Or defect that d'Oes 
n'Ot require cust'Ody for care 'Or treatment in a mental h'Ospital, it is 
expected to include ,the 'Opinien 'Of the examiner as t'O the sentencing 
alternatives thwt weuld best meet the defendant's need for trea;trnent, 
if any. 

The provisions 'Of secti'On 2002 thus will previde a ceurt with t~he 
res'Ources necessary f'Or the acquisition 'Of adequate inf'Ormatien abeut 
a convicted offender, including recommendati'Ons frem the probation 
system and, if the judge believes it w'Ouldlbe helpful, frem the Bureau 
of Prisens, in 'Order te assure a seund basis in fact fer the sentencing 
decisi'On .. 

SEOTION 2003. UIPOSITION OF A SENTENOE 

1. Present F ederrit Law 
One 'Of the m'Ost glaring defects in current sentencing la.w is the 

a'bsence 'Of general legislative guidancecencerning the fact'Ors te be 
c'Onsidered in impesing sentence.25 Each judge is left te fermulate 
his 'Own ideas 'as to the factors t'O be c'Onsidered in impesing sentence, 
and the effect ·t;ll-rut each factor sh'Ould have en the sentence impesed. 
The net surprising lI'esult is unwarranted disparities among sentences 
impesed by different judges. 
fZ. Provisions of S. 1437, as Reported 

Su'bsecti'On (a) sets 'Out the fact'Ors 'a judge is required te consider 
in selecting a particular sentence te 'be imposed. This applies 'b'Oth to 
the decisi'On 'Of the apprepriate type of sentence (e.g., fine, pr'O'batien, 
imprisenment, 'Or a cembinati'On) 'and to ,the decisi'On as t'O the length 
'Or am'Ount 'Of the sentence. 

Subsecti'On (a) (1) directs the judge :to c'Onside;r the "nruture and 
circumstances 'Of the 'Offense itnd the hist'Ory and characteristics 'Of the 
defendant." Under this pr'Ovisi'On, the judge would c'Onsider as t'O the 
nature and circumstances 'Of the 'Offense such matters as the am'Ount 'Of 
harm dene by the 'Offense, whether a weap'On was carried 'Or used, 
whether the defendant was a lene participant in the offense 'Or partici
pated with ethers in a maj'Or 'Or minor way, and whether there were 
any particular aggravating or mitigating circumstances surreunding 
the 'Offense. In censidering the histery and characteristics 'Of the de
fendant, the judge woulclc'Onsider such matters as the criminal history 
of the defendant, and the nature 'Of any previeus criminal sancti'Ons 
and their effectiveness. All of these considerations, and ethers that the 
judge 'believed to be appr'Opriate, weuld assist the judge in assessing 
how: .the sentenc~ng guidelines and pelicy statements that the judge is 
reqmred to censider pursuant te su'bsections (a) (3) and (a) (4) would 
apply to the defendant. They w'Ould alse assist the judge in deteI'l11in
ing whether there were circumstances 'Or facters not taken into accolmt 
in the sentencing guidelines that called fer imposition 'Of a sentence 
'Outside the applicable guideline. 

"" As discussed In connection with section 2001. a number of sentencing statutes applica
ble to speclaUz,ed categories of offenders offer limited legislative guidance as to the purpose 
of a sentence under the speciallzed statute. 

'--------------------------------------------_._------ --- -
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Subsection (a) (2) requires that the judge consider the need for 
the sentence imposed to carry out the four pUl'Poses of sentencing, 
restated from section 101 (b). First is the neecl to impose sentences 
that deter others from committing the offense. This need is receiving 
particular emphasis in the white collar crime area, w'here major 
white collar criminals often 'have been sentenced to small fines and 
little or no imprisonment. TIlls 'has the unfortunate effect of leaving 
the impression that certain 'Offenses can 'be comnllttted with the only 
sanotion being a minor fine that can be written off 'as a cost of doing 
business. 

Second is the protection of the public from further crimes of the 
defendant. This is especially impOl~ant for those offenders whose 
criminal 'histories show repeated serious violntions of the law. 

Third is the need for the sentence "to reflect the seriousness of the' 
offense, to promote respect for law, and to provide just punishment 
for the offense." 26 This purpose should be reflected clearly in all sen
tences, since it is another way of saying that the sentence should reflect 
the gravity of the defendant's conduct. From the defendant's stand
point it should not be too harsh under all the circumstances of the 
case and should not unreasonably differ from the sentence given to 
another similarly situated defendant convicted of a sinlilar offense 
under' similar circumstances.27 From the public's standpoint the sen
tence should be of a type and length that will adequately reflect, among 
other things, the harm done or threatened by the offense and the pU:blic 
interest in preventing a recurrence of the offense. 

Fourth, the sentencing court is clirectecl to consider the need for the 
sentence to provide rehabilitation. During the hearings concerning the 
Code, arguments were advanced that rehabilitation should be elimi
nated completely as a purpose of all sentencing (not just as a purpose 
of imprisonment). The Committee has rejected tIllS view. Rehabilita
tion is particularly important in formulating conditions for persons 
placed on probation. Their participation in such programs as educa
tional or vocational training, or in treatment programs such as those 
for persons with emotional problems or drug or alcohol problems, 
might be made conditions of pro'b1J,tion for rehabilitative purposes. 
The Committee recognizes that the purpose of rehabilitation is not 
currently thought to be sufficient in most cases as the sole purpose of 
a sentence to a term of imprisonment or, where there are other reasons 
for imprisonment, such as deterrence or incapacitation, to be a fair 
basis for determining the length of a term of imprisonment. This 
belief stems in part from the fact that the criminal justice community 
increasingly believes that the state of knowledge of human behavior is 
insufficient to permit the determination of when or whether a defend
ant has been "rehabilitated." The purpose of rehabilitation is still 
important in determining whether a sanction other than a term of 

,. It has been suggested that one aspect of this purpose of sentencing, ."just deserts," 
should be the sole JlIlrpose of sentencing. See Testimony of Andrew von Hirsch at the 
Hearings, pp. 8977-78 and 8982-83 ; von Hirsch, Doing J1lstico: 1'ho Ohoice oj Pu,nishmonis 
(1976), While the Committee o\wlously believes that a sentence should be "just," it does 
not believe that it is Inconsistent with that purpose to examine the other purposes of 
sentenCing set forth in section 2003 (a) (2) In determining' the type and length of sentence 
to he Imposed In a particular cnse. Rehahllltative considerations may shorten a term of 
~~~~~~~ere~~~at otherwise would appear "just" ; Incapacltatlve consiclerntiolls mny length-

'" 'See section 994 (b) (1) (B) of title 28, United Stutes Code, as ad~ed hy section 124 
of S. 1437, as reported. 
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imprisonment is appropriate in a particular case. The Committee in no 
way means to suggest that we should abandon our efforts to reha:bili
tate prisoners. On the contrary, the Committee views rehabilitation as 
a proper purpose of criminal sanctions other tha.n imprisonment. In 
addiLion, there is limited authority for the Sentencing Oommission 
to provide a partially indeterminate sentence to a term of imprison
ment if the judge finds that a purpose of sentencing is served by the 
defendant's participation in a specific type of rehabilitation program 
and the sole way to make that program available to the defendant is 
through imprisonment.28 

In setting out four purposes of sentencing, the Oommittee has delib
erately not shown a general preference for one purpose of sentencing 
over another, in the belief that different purposes may play greater 
or lesser roles in sentencing for different types of offenses committed 
by different types of defendants.2G The Committee recognizes that a 
particulal' purpose of sentencing may play no role in the sentence in 
a particular case. The intent of subsection (a) (2) is to recognize the 
four purposes of sentencing and to require that the judge consider 
what impact, if any, each partiCUlar purpose should have on th6 slm
tenee in each case. 

Subsection (a) (3) requires the judge to consider the kinds of sen
tences available. 

Subsection (a) (4) and (a) (5) require that the sentencing judge 
consider the sentencing range applicable to the case under the sen
tencing guidelines issued pursuant to 28 U.S.O. 994(a) and any appli
cable policy statements issued by the Sentencing Oommission. 

Subsection (a.) (6) requires the judge to consider the need to avoid 
unwarranted sentencing disparity.3o 

The guidelines and policy statenwnts to be applied are those in 
effect at the time of sentencing. Use of guidelines and policies since 
revised would not only create significant administrative difficulties but 
'would be inconsistent with the philosophy embodied in this legisla
tion that the Sentencing Commission can and should continually re
vise its guidelines and policies to assure that they represent the most 
sophisticated statements regarding the sentences that will most ap-

. pl'Opriately carry out the purposes of sentencing. Title 28, United 
States Oode, sections 991(b) (1) (C) and 995 (a) contain specific statu
tory direction and authority for such continual refinement. To impose 
a sentence under outmoded guidelines would seem to foster unnecessary 
irrationality in sentencing. The practice of the Parole Oommission 
has been to use the guidelines currently in effect\ and this practice has 
withstood ~hallenges that it violated the prohibition against em P08t 
faoto laws in Article 1, Section 9 of the Oonstitution.31. 

Subsection (b) contains a new requirement that the court, at the 
time of sentencing, state the reasons-they may be brief-for the im.
position of the sentence in each case. It also requires that, if the sen
tence is outside the range set out in the sentencing guidelines, the court 
state the specific reason that the sentence imposed is outside the range. 
The latter requirement would essentially be a statement of why the 

"" See section 994(b) (2) and (j) of title 2'8, United States Code, as added 'by section 124 
of'S. 1437, as reported. 

"" See discussion of section 2001(a). 
30 See t:!Ie discussion of 28 U.S.C. 991(b) (1) (B). as added by section 124 of S. 1437. as 

renorted. 
:n Rttip v. United State8. 555 F.2d 1331 (6th Cir., 1977) ; ICrei8 Y. Seigler (No. 75-1543. 

M. D., Penn., March 31, '1976). . 
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court felt that the guidelines did not adequu.tely take into account all 
the pertinent circumstances of the case at hand. If the sentencing court 
felt the case was an entirely typical one for the applicable guideline 
category, it would have no adequate justification for deviating from 
the recommended range. The need for consistency in sentences for 
similar offenders committing similar offenses should be sufficiently 
important to dissuade a judge from deviating from a clearly applicable 
guideline range simply because it would have promulgated a different 
range. The offender before him should not receive more favorable or 
less favorable treatment solely by virtue of the sheer chance that he 
is to be sentenced by a particular judge. A judge who disagrees with 
a guideline may, of course, make his views known to the Sentencing 
Commission, and may recommend such changes as he deems ap
propriate. 

The statement of reasons is made in open court. The Oommittee does 
not intend that the statement of reasons for the sentence become a legal 
battleground for challenging the propriety of a particular sentence or 
the probation or institutional program in which the defendant is 
placed. In particular, a statement that one purpose of a sentence is to 
permit the defendant to participate in a rehabilitation program is in 
no way intended to be the basis of a challenge to participation in the 
program because it is allegedly ineffective. It is very important that 
efforts to rehabilitate continue so that the criminal justice sy&tem can 
learn how to improve the effectiveness of tllOse efforts. It is also impor
tant that the judge state reasons for a sentence within the applicable 
guideline in order to inform the defendant and the public of those rea
sons and the reasons why the offender is subject to that particular 
guideline, and in order to guide probation officers and prison officials 
in working with the defendant to develop a program in an effort to 
meet his heeds. 

The extent of the ability of the defendant or the Government to 
challenge a sentence is set forth in: the amended version of Rule 35 
of the Federal Rules of Oriminal Procedure 32 and in sections 3723 (b) , 
3724 ( d), and 3725 of the proposed Oode. While the statement of rea
sons for imposing a sentence outside the guideline will be very useful 
to the courts of appeals in evaluating whether a sentence is clearly 
unreasonable within the meaning of section 3725, the statement of 
reasons should not be subject to such legalistjc analysis that judges will 
be reluctant to sentence outside the guidelines when it is appropriate 
or will begin stating reasons in a standardized manner simihu to that 
now in use in pattern jury instructions. 

Because of the importance of an evaluation of the reasons for set
ting a sentence outside the guidelines in determining on appeal whether 
a sentence is clearly unreasonable, if the sentencing judge has failed to 
state reasons, the appellate court would be justified in returning the 
case to the sentencing judge for snch a statement. 

SECTION 2004. ORDER OF CRUIINAL FORFEITURE 

1. In General 
At common law, a person convicted of treason and certain other 

felonies automatically forfeited to the crown his personal goods and 

32 The amendment Is set forth In section 111(t) of S. 1437, as reported. 
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chattels.sa Furthermore, when a person had been attainted 34 for an 
act of high treason 3S or outlawry,86 all of his interests in real property 
held at the time of the offense or since that time were forfeited to the 
crown. According to Blackstone, the rationale for criminal forfeiture. 
was that: 31 

[H]e who hatli thus violated the fundamental principles 
of government, and broke his part of the original contract 
between king and people, hath abandoned his connection with 
society; and hath no longer any right to those advantages, 
which before belong to him purely as a member of the com
munity; among whIch social advantages the right of trans
ferring or transmitting property to others is one of the chief. 
Such forfeitures moreover, whereby his posterity must suffer 
as well as himself, will help to restrain a man, not only by the 
sense of his duty, and dread of personal punishment, but also 
by his passions and natural affections. 

While there is one indication that the concept of criminal forfeiture 
was in usage in the colonies, the First Congress by Act of April 20, 
1790,38 abolished forfeiture of estate and corruption of blood, in
cluding such punishment in cases of treason. From that time until 
1970 tliere was no criminal forfeiture provision in the United States 
Code. In 1970, Congress passed Title IX of the Organized Crime Con
trol Act and Title III of the Oomprehensive Drug Abuse Prevention 
and Oontrol Act,30 which reinstated the common law provision of 
criminal forfeiture in organized crime cases. The purpose for enacting 
this provision was to give law enforcement authorities greater flexi
bility in their fight against organized crime. In addition to the tradi
tional penalties of imprisonment and fines, this provision was intended 
to separate the leaders of organized crime from their sources of eco
nomic power.40 

In any discussion of forfeiture statutes, it is important to distinguish 
between criminal forfeiture and civil forfeiture. Oriminal forfeiture is 
an additional penalty which is imposed upon conviction for a particu
lar crime. In this sense, the proceeding is in personam against the 
defendant. There is no additional proceeding required before the 
property is forfeited to the United States,41 The forfeiture is auto
matic upon imposition of sentence. On the other hand, under those Fed
eral statutes which provide for civil forfeiture, the forfeiture is not 
part of the sentence. Befol'e property may be civilly forfeited, the 

113 The Palmyra, 25 U.S. (12 Wheat.) 1. 14 (1827) (opinion of "fr. Justlce StQrey). 
n. Attainder was a le~al declaration of a man's deatb which occnrred lls an Ine\'itable 

consequence ot the declaration of final sentencing tor high treason or outlawry; once 
attnlnted a person could not act as a witness in court. conld not make a \,111, convey 
property or brlng an action. 4 Blackstone. OOlnmcntaric8 347 (New ed. 1813). 

"" High treason generally inclnded kllIlng the king. promoting revolt against the king, 
or counterfeiting the great seal. [d. at 66-75. 

M Outlawry consisted of flight while accused of an offense. It was deelarc{l in absentia 
but was attaintable only In cases where treason had originally been charged. [rl. at 353. 

:r1 [d. at 349. 
M 1 Stat. 117. 
""18 U.S.C. 1963 and 21 U.S.C. 8J.18(a) (2). The former proylslon was held constitntlonal 

In Tlnitcrl ,'{tatcs y. ,1mato. 367 F. flupp. 547 (S.D.N.): .. 1973). 
<0 flee S. Rept. No. 91-617t 81st Cong., 1st Sess. 79 (1070). 
<1 'I'lmB 28 U.S.C. 2461 (bl. which provides thnt: 

Unless otherwise provided by Act of Congress. whenever a forfeiture ot property Ie 
prescribed IlS a penalty for violation ot an .Act of Congress and the seizure tnkes 
place on the hl~h seas or on navigable waters within the admiralty and maritime 
jurisdiction of the United states. such forfeiture may be enforced by a proceeding 
by libel which shall conform as near as may be to proceedings In admiralty. 

Is not applicable to cases coming under this section. 
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United States Attorney must bring a separate in rern -action against the 
property which is declared to be unlawful or contraband under the 
statute, which is used for an unlawful purpose, or which is used in 
connection with the prohibited act or transaction. The concept of an 
in rem action is that the property is the offender and thus the action 
is brought against the property 42_a concept that de"eloped from the 
ancient Roman religious practice of deodands. According to this cus
tom, when a person was accidentally killed the object that caused his 
death-the tree that fell on him, the horse that threw him, or the bull 
that gored him-was forfeited to the church.43 Later, the crown re
placed the church as the recipient of the forfeited object or its value 
ancl the proceeds were distributed for charitable purposes.44 Today, 
examples of civil forfeiture provisions are those contained in the cus
toms, narcotics, and revenue laws.45 

2. P1'ovisi011,8 of S. 1//37, as Reported 
Subsection (a )of section 2004 provides that any person found guilty 

of an offense described in section 1801 (Operating a Racketeering 
Syndicate), 1802 (Racketeering), or 1803 (Washing Racketeering 
Proceeds) is to forfeit any property constituting his interest in the 
racketeering syndicate or enterprise involved. The forfeiture is man
datory as an 'addition to any other sentence for the offense required by 
section 2001 (b) or (c). The section thus carries forward the criminal 
forfeiture provisions found in the Organized Orime Oontrol Act and 
the Oomprehensive Drug Abuse Prevention and Control Act of 1970.46 

As under those Acts, subsection (a) limits the property subject to 
forfeiture to the defendant's interest in the racketeering syndicate 
or enterprise involved and does not extend to any other property 
of the convicted offender.47 To this extent, this criminal forfeiture 
provision is thus not as extensive as the common law criminal 
forfeiture provision whereby a person convicted of a felony for
feited all his personal property. On the other hand, this criminal 
forfeiture provision is somewhat broader than the common law 
criminal forfeiture in that both real and personal property will be 
subject to forfeiture so long as the property constitutes the defendant's 
interest in the racketeering syndicate or enterprise involved. The pur
pose of this forfeiture provision is to deprive the principals involved in 
organized crime of the sources of their economic power, which in turn 
will help to free the channels of commerce from racketeering inflnence. 

'Subsection (b) provides that at any time after the arrest of the 
defendant, or after an indictment is returned or an information is 
filed, in a case in which an offense is charged for which criminal 
forfeiture may be ordered, a court may enter a restrnining order or 
injunction or may require a performance bond or take any other 
appropriate action with respect to any property subject to criminal 
forfeiture. The purpose of this subsection is to prevent a defendant 
from transferring his interest in thA racketeering syndicate or enter
prise prior to conviction and thereby eliminating the prospect of fo1'-

"Calero-Toledo et aZ. V. Pearson ]'acht Lea.9ing Co., 416 U.S. 663 (1974). 
43 BIacl{stone,Collunentaries, p. 306 (New ed. 1813) ; 3 Coke, Institute. pp. 57-58 (1817 

ed.!. 
.. Holmes. The Common La'l), p. 25 (1938 cd.) 
O. See subchapter A of chapter 40 for the civlI forfeiture provisions of the Code. 
'·18 U.S.C. 1963; 21 'U.S.C. 848(a) (2). . 
41 See S. Rept. No. 91-617, 91st Cong., 1st Sess. at 80 (1970). 
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feiture. In those cases where there is a likelihood that such actions 
may be taken by the defendant, the United States Attorney is author
ized to seek a court order restraining the defendant from taking such 
an action. . 

Subsection (c) authorizes the Attorney General to seize property 
ordered forfeited and directs him to dispose of such property as soon 
as commercially feasible, making provision for the rights of innocent 
persons. It 'also provides that if the property cannot be disposed of 
for value, it will not revert to the defendant. 

Subsection (d) provides for certain procedures to govern the dis
position of forfeited property. In general, it incorporates by reference 
the well-established customs law provisions concerning the disposal 
of civilly forfeited property, the distribution of the proceeds from 
the sale of such property, and the remission or mitigation of forfeit
ures. These customs law provisions will apJ?ly except to the enent 
that they are inconsistent with the other provISIOns of this section. 

SECTION 2005. ORDER OF NOTICE TO VICTIMS 

1. Present F ederaZ L(JfUJ 
There are no provisions of the current Federal law requiring an of

fender to give notice of his conviction to his victims. There is, however, 
an analagous concept contained in present statutes that require motor 
vehicle and tire manufacturers to notify the Secretary of Transporta
tion of defects in their products and that permit the Secretary to dis
close those defects to the public.48 The extension of the concept to the 
area of criminal law was proposed by the National Commission.49 

fJ. Provisio'n8 of S.11/)'1, as Reported 
This section allows a court to require an individual who has been 

found guilty of an offense involving fraud or deceptive practices,50 
an organization that has been found guilty of any offense, to give 
notice and explanation of the conviction to the segment of the public 
or the class of persons affected by the conviction or financially inter
ested in the subject of the offense. 51 

The primary purpose of the section is to provide notification to the 
persons injured by a mUltiple victim offense that the perpetrator of 
the offense has been adjudged criminally responsible, and thereby to 
provide fair opportunity for civil recovery of damages to those with 
legitimate claIms. The provision may be expected to result in an 
increase in individual actions and class actions for civil recovery. It 
should also have the collateral effect of reducing the attractiveness of 
large-scale, profit seeking, deceptive practices.52 'While the perpetrator 
of a fraud may be convicted upon the testimony of one or two vic-

4815 U.S.C. 1402(d). 4. Flnal Report § 3007. 
"" Under current law, the Federal Trade Commission has considerable latitude In formu

lating cease and desist orders pursuant to 15 U.S.C. 45, violation of which Is a crlmlnal 
offense, to require a party which hns engaged in unfair metllOds of competition such as 
false advertiSing, to take nffirmntlve steps to nssurc that the deception Is prevented in tlH\ 
fllture. See. e.g .. lValtllmn Watah Oompany v. Federal Trade Oommission., 318 F.2rl 28 at 
32 (7th Clr. 1963), citing Federa.l Trade OO1l111tis,.ion v. RlIlIeroid 00., 343 Uo'S. 470; 
L. HelleI' ru SOIt, Inc., V. F(!(leral Trade 001l1111ission, 191 F.2d 954 (7th Cir. 1951). 

"' TIll' cllUnges from the notice provision suggested by the National Commission accor(l 
generally with the recommendations of two committees of tho American Bar Association 
(Hearing'S. p. 5608, 5816) and the recommendations of the Natlonnl Consumer Law Center 
(Id·. at 1(12). 

"' See generally 16 CrL. Rptr 2178-2183 (Nov. 1974) (transcript of intervlew with 
Judge Charles R. Renfrew of the United 'Stntes DIstrict 'Court of the Northern DIstrict of 
Cnllfornln) . 

~-----------------------------------------------------------------------
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tims, the vast majority of those who have suffered from his offenses 
are not readily identifiable. Since their potential claims remain un
satisfied' for want of know ledge as to the offender's criminal respon
sibility and whereabouts, and since current fine levels are rarely high 
enough to permit the court to reach more than a fraction of the 
defendant's realized profits, the defendant, after serving the relatively 
limited period of imprisonment that is ordinarily imposed upon white 
collar defendants, is often free to enjoy a substantial remainder of 
the profits of his criminal venture. In combination with the higher 
fine levels permitted by the Code, this provision's prompting of a 
substantialy increased likelihood of successful civil suits should 
materially decrease the incentive to engage in this kind of criminal 
operation. 

The power of the court to designate the advertising areas and media 
in which notice is to be given, and to approve the form in which notice 
is given, avoids the possibility of the offender's making only token 
efforts of giving notice. It is actual notice rather than constructive 
notice that is sought to be obtained. Thus, if the group injured is read
ily identifiable and small, notice by letters to individuals may be suf
ficient. If there are multiple unlmown persons injured, as might be 
the case in consumer fraud, specified newspaper ads might be used. 
The power of the court to approve the form of notice will give the court 
the ability to assure that the notice is adequate to explain to p~rsons 
wronged by the offense what the defendant has done. IncentIve to 
abide by a court's order under this section is provided not only by the 
court's contempt power under the Code (under which, incidentally, 
the court is not limited in the amount of the fine it may impose for 
violation of its order) ,53 but by making the fulfillment of the order an 
express condition of probation in those cases in which imprisonment is 
not also imposed.54 

SEO'l'ION 2006. ORDER OF RESTI'l'UTION 

1. Present FederalLaw 
18 U.S.C. 3651 provides that as a condition of probation the defend

ant "may be required to make restitution or reparation to aggrieved 
parties for actual damages or loss caused by the offense for which 
conviction was had." 
:8. Provisions of S. 1437, as Repo1'tecl. 

This section permits the court, in addition to the sentence imposed, 
to order a convicted defendant whose offense caused bodily injury or 
property damage or other loss to pay restitution directly to the victim. 
This section expands the current law provision by authorizing an 
order of restitution independent of a condition of probation, and by 
permitting its use in conjunction with any other sentence. It could 
also be required as a condition of the offender's eventual parole pursu
ant to section 3843 (c). The Committee sees no reason to restrict the 
payment of restitution to those instances 'where a term of probation is 
Imposed. 'Where a defendant is financially able, restitution can be 

63 See sections 1331(e) and 13'35(c) . 
.. See section 2103(b) (4). If Imprisonment is Imposed, the giving of thc notice required 

by the court of course can be made an express condition of the individual'S eventual parole 
under section 3843 (c). 
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equally as appropriate where a term of imprisonment or a fine is 
imposed. 

Sections 2202 and 2203, which define the factors to be considered in 
imposing a fine, the time and method of payment, and possible modifi
cation or remission of a fine, are made applicable to an order for resti
tution. 

Sections 3812 and 3813 are also made applicable, thereby permitting 
use of the upgraded fine collection procedures in enforcing an order to 
pay restitution. 

The order of restitution serves two purposes. First, it is a mecha
nism for restoring the victim financially to the extent that the offender 
is financially able to do so. Second, it is a penal sanction 'against the 
defendant. Unlike most other sanctions, however, it is designed to re
quire the offender to recognize his obligation to the victim of th~ of
fense -directly rather than being !j, payment of a "debt to society." 
Obviously, the imposition of an order of restitution creates no legal 
right of action against the United States by the person to whom the 
restitution is directed to be paid.55 

The Oode contains provisions, in subchapter B of chapter 44, for the 
compensation of victims of crime. A claim Tor compensation can be 
made against the fund even if a restitution order has been entered (al
though restitution that is paid may in some instances, specified in sec
tion 4113 ( e), limit or bar subsequent payment by the fund or require 
repayment of paid claims covered by the subsequent payment of resti
tution) . 

To assist in the enforcement of an order of restitution, the court 
may make the payment of restitution under the order a condition of 
probation. Similarly, a requirement that the offender pay restitution 
to the victim may be made a condition of parole. Failure to pay resti
tution when ordered as a condition of parole or probation would be a 
violation of a condition of parole or probation subject to the provi
sions of section 3844, or 2105, respectively. Of course, if the offender 
was independently sentenced pursuant to section 2006, either with or 
without a requirement to make restitution as ,It condition of probation 
or parole, he would have a continuing obligation to fulfill the require
ments of the order. 

SECTION 2007. REVIEW OF A SENTENCE 

This section, which has no counterpart in current law, refers to the 
provisions in section 3725 for review of sentences imposed pursultnt to 
section 2001. The systematized guideline sentencing procedures intro
duced by palt III, and, to the extent thltt they apply, the interrelated 
early release procedures set forth in subchapter D of chltpter 38, are 
designed to eliminate from Federal criminltll!tw the plainly dispro
portionate sentence. The provision for appellate judiciltl review of 
sentences in chapter 37 is designed to reduce materially Itny remaining 
unwarranted disparities. 

SECTION 2008. llIrLE~IENTATION OF SENTENCE 

This section simply calls attention to the provisions of chapter 38 of 
the Code that govern the implementation of sentences imposed pur
suant to section 2001. 

66 See section 3812 (b). 



CHAPTER 21.-PROBATION 
(Sections 2101-2106) 

Section 2101. 

'1'his chapter governs the imposition, conditions, and possible rev
oCf1,tion of a sentence to a term of probation. In keeping with modern 
criminal justice philosophy, probation is stated as a form of sentence 
rather than, as in current law, a suspension of the imposition or execu
tion of sentence.1 

SECTION 2101. SENTENCE OF PROBATION 
1. In General 

Section 2101 authorizes the imposition of a sentence to a term of 
probation in all cases, unless the case involves a Class A felony or an 
offense for which probation has been expressly precluded, or the de
fendant is sentenced 'at the same time to a term of imprisonment for 
the same or a different offense. The section also specifies the maximum 
permissible term of probation. Separate terms are set forth for 
felonies (not less than one nor more than five years), misdemeanors 
(not more than two years) , and infractions (not more than one year) . 
tz. P1'esent Federal Law 

18 U.S.C. 3651 authorizes the court to suspend the imposition or 
execution of the sentence of a person convicted of an offense, other 
than one punishable by death or life imprisonment, and place the per
son on probation. The maximum term of probation,including any ex
tension, is five years for any offense. The section also provides that, if 
an offense is punishable by more than six months in prison but is not 
punishable by death or life imprisonment, the judge may impose a 
sentence split between imprisonment and probation. Such a split sen
tence must be for a term in excess of six months, with no more than 
six months spent in prison, and with the remainder suspended and the 
defendant placed on probation. 
3. P1'ovisions of S. 1.4/J7, as Reported 

Section 2101, unlike current law, states that probation is a type of 
sentence rather than a suspension of the imposition or execution of a 
sentence. Section 2101 (a) specifies that a term of probation may be 
imposed except in three instances. First, subsection (a) (1) excludes 
Class A felony offenders from receiving a sentence of probation, thus 
excluding, as does current law, those offenders subject to a penalty of 
life imprisonment or death. Second, under subsection (a) (2), pro
bation is unavailable to an offender who is convicted of an offense that 
specifically precludes the imposition of a sentence of probation.2 

1 cr. section '2001; ABA, fJtanda.!·d8 RelMinn to PI'obation, p. 25. 
• The Committee generally looks with disfavor on minimum sentences, since their 

inflexibility occasionally results in too harsh an application of the law nnd often results 
In detrimental circumvention of the laws. The Committee believes that for most offenses 
the sentencing guidellues will be better nble to specify the circumstances under which 
an offender should be sentenced to a term of Imprisonment nnd those under which he 
should be sentenced to a term of probation. Becnuse of the hnrm caused ,by two offenses, 
however, s. 1437, as reported, does specifically preclude Imposition of a term of probation 
for most persons convicted of two offenses: trafficking In an opiate In violation of section 
1811(a), and using or possessing a firearm or destructive device in the course of a 
crime in violation of section 1823(a) (1) or (a) (2). In order to preclude unduly hnrsh 
application of these provisions, however, both sections provide that If the judge finds 
that one of n number of specified mltll:ating circumstances Is present, the mandatory 
provisions need not be applied. Instead, the judge may sentence the defendant to a 
shorter term of imprisonment, make him eligible for release earlier than would otherwise 
be required, or sentence him to a term of probation. 

(899) 
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Third, subsection (a) (3) differs from the provision of 18 U.S.C. 
3651 that permits a sentence to be split between a term of imprison
ment and a suspended sentence with probation 3 by specifically barring 
a sentence to probation in a case in W11ic11 a defendant 11as been sen
tenced at the same time to a term of imprisonment either for the same 
offense or for a different offense. Consistent with the treatment of 
probation as a type of sentence rather than as the suspension of the 
imposition or execution of a sentence, the same result may be achieved 
by a more logically consistent route-as a condition of probation, the 
court may provide that the convicted defendant be required to spend 
a period of time (or intervals of time) , not to exceed one year, of the 
first year of his term of probation (or a lesser period if the authorized 
trrm of imprisonment is less than one year), in the custody of the 
Bureau of Prisons.4 The provision will permit latitude in the specifi
cation of the timr. to be spent in the custody of the Bureau of Prisons 
and in the nature of the facility. The Committee is of t11e opinion that 
this flexibility will permit the court to formulate conditions of proba
tion best suited to the indivic1ual needs of the defendant. For example, 
a convicted defendant could in an appropriate case be required to 
spend weekends in a 1)rison facility for a period of up to twel ve months, 
tlms penmitting him to continue employment and his contacts with his 
family and community. 

The major distinction betwern the proposed section and existing 
law is in the maximnm term of probation anthorizecl for an offense. 
18 U.S.C. 3651 provides a term of probation of up to five years without 
regard to the seriousness of the offense. Section 2101 (b), on tl1e other 
hand, provides for differing terms depending on the seriousness of the 
violation. Where tl1e offense is a felony there is a minimum term of 
one year and a maximum of fiye years. A misdemeanor conviction may 
lead to a term of probation of up to two years with no required 
minimum. An infraction may result in up to one year's probation, 
agai.n with no minimum.5 . 

The section, like current law, crrates no presumption for or against 
probation. The. Committee be1ievrs that the sent('ncing guidelines can 
more arleouately delinrate thoRe caRes in which a term of probation is 
prefrrnble to a term of imprisonment, or vice versa. as a means of 
achieving the purposes of sentencing set forth in section 2003(a) (2). 

SECTION 2102. nIrOSITION OF A SENTENCE OF PROJ3ATION 

1. In Geneml 
Section 2102 sets forth the criteria to be consirlered by the court in 

determining whether to impose a sentence of probation and in deter-

3] 8 U.S.C. 4205 (f) provides fl procedure, which would flchley~ the snme r~slllt, by 
which the court mny specify thnt Il person sentenced to fl term of imprlsonmrn t of more 
thnn six months nnd less thnn one yenr shnll be releflsed as if on parole flt a dflte prior 
to the expirntlon of his sentence. 

4 Section 210;l(l))(J] L Tn 1l!1[lItlon. s"h.~ctloJl Ih) (12) prrllllt~ th~ jllll~1' to sr~clfy 
ns n. conrlltlon of probfltlon thnt the convicted c1~fenc1nnt will rrsille nt. or JXlrtlcinflte 
In the pro~rnm of. fl commnnlty trentm~nt fllclllty for flU or pnrt of bls term of prohatlon. 

r. 'rhe Nntlonnl Commission hnd propos~c1 Intlrxiblo terms of probntlon of flye ~'enrs for 
fl felony. two rrllrs for n mlsllernrnnor. onrl onr yenr for on Infrnctlon. 'rhe Committee 
believeR thllt such fixed per\o[\s might unlluly restrict the court's options. See the recom
mendntlon of the Nntionlll Legfll Aid n1l(1 Defender Associlltion. Hearings, p. 1420. 
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mining the length of the term and the conditions of probation. It also 
makes clear that, despite the susceptibility ofa term of probation to 
modification or revocation, a judgment of criminal conviction that 
includes such a sentence constitutes u, nnal judgment for all other 
purposes. 
~. Present Federal Law 

18 U.S.C. 3651 authorizes the court to impose probation when it is 
"satisfied that the ends of justice and the best interest of the public 
as well as the defendant will be served thereby." Probation is a mat
ter of discretion and not of right. 6 

While the statutory law is silent on the subject of the finality of 
a judgment that includes probation, the courts have held that such a 
judgment, whether it suspends execution of the sentence or suspends 
imposition of sentence, constitutes a final judgment for purposes of 
appeal,7 
3. Provisions of S. 1437, as Rep01'ted 

Section 2102(a) requires that the judge consider, in determining 
whether to impose a sentence to a term of probation, and in setting the 
term and conditions of any sentence to probation that is imposed, the 
factors set forth in section 2003 (a) to the extent that they are appli
cable. In the abstract, the factors required to be considered create no 
presumption either for or against probation. They are set out merely 
to make more specific the considerations traditionally taken into ac
count by the courts under the broad }u,nguage of 18 U.S.C. 3651 and 
to assure their being given u,ppropriate weight in all cases. They are 
designed to assist the court in exercising its discretion reasonably. 

The effect of these considerations is to require the court to focus 
carefully upon the needs of the defendant and the needs of society. 
Those who emphasize the rehabilitative purpose of sentencing to tho 
exclusion of other purposes have supported the view that probation 
should be the sentence of preference.s Othel's who would emphasize 
the necessity of providing effective deterrence to criminal conduct and 
to insure just punishment of offenders in a time of rapidly rising 
crime rates have suggested that there should be a presumption against 
the utilization of the sentence of probation. There is no doubt but 
that imprisonment, when compared with probation, is more effective 
as a punishment qua punishment; is more readily perceived by the 
public as a deterrent; and is clearly the most effective means of inca
pacitation for protection of the public. "Where the purpose is provid
ing the educational opportunity, vocational training, or other correc
tional treatment required for rehabilitation, given the current state of 
knowledge, probation is generally considered to be plainly preferable 
to imprisonment. Nevertheless, on balance, the Committee feels that 
the best course is to provide no pl'('sumption either for or against pro
bation as opposed to imprisonment, but to allow the Sentencing Com-

• UnUm1- Statc.~ v. nil·n/JlIIIIIl. 421 F.2d 993 (2nd Clr.), cert. denied. 397 U.S. '1044. reo 
hearing denIed, 898 U.S. 944 (1970). 

11[ol'cmatSte Y. Uniteel StateR, :'110 U.S. 432 (1943). 
8 See Hearings. PD. 7706-7862 (statement on behalf of the National Legal Aid amI De

fenders AssocIation) : ct. A.B.A .• Standards Relatinu to Probation, section 1.3(a) and com· 
ment at 80-81. 

92 .. 919 0 .. 77 .. pt. 1 .. 56 
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mission, and, under its guidelines, the COUl'ts the full exercise of 
informed discretion in tailoring sentences to the circmnstances of 
individual cases. 

In its application to particular cases, the required consideration of 
the pUl'poses of sentencing and of the sentencing guidelines and policy 
statements issued pursuant to 28 U.S. C. 994: ( a) should serve to sharpen 
the comt's focus on all matters pertinent to its decision. The Commit
tee is of the view that in the past there have been many cases, particu
larly in instances of white collar crime, in which probation has been 
granted because the offender required little or nothing in the' way o£ 
rehabilitative measures and because society required no insulation 
from the offender, without due consideration being given to the fact 
that the heightened deterrent effect of incarceration and the readily 
perceivable receipt of just punishment accorded by incarceration were 
of critical importance. The placing on probation of an embezzler, a 
confidence man, a corrupt politician, a businessman who has repeatedly 
violated regulatory laws, an operator of a vyramid sales scheme, or a 
tax violator, may be perfectly appropriate m cases in which, under all 
the circumstances, only the rehabilitative needs of the offender are 
pertinent; such a sentence may be grossly inappropriate, however, 
in cases in which the circumstances mandate the sentence's carrying de
terrent or p1l11itive impact. This is not meantito imp1y that the Commit
tee considers a sentence of imprisonment to be the only form of sentence 
that may effectivel}' carry deterrent or punitive weight. It may very 
often be that release on probation under conditions designed to fit the 
particular situation will adequately satisfy any appropriate deterrent 
or punitive purpose.9 Similarly, the Committee expects that in si:tua
tions in which rehabilitation is the only appropriate purpose of sen
tencing, that purpose ordinarily may be best served by release on 
probation subject to certain conditions. In a few cases in which the 
purpose is rehabilitation, as more is It'arned about how rehabilitation 
may best be achieved, the purpose may be served best by incarceration. 
In sum, the presence of the same predominant reason for imposing a 
sentence in different cases will not alwn,ys lead logically to the san;e 
type of sentence. The statement of a preferred type of sentence ill 
S. 1437, as reported, might serve only to undermine the flexibility with 
which the criminal justice system can determine the appropriate sen
tence in a particulai' case as know1edge of human behavior increases. 

During a period in which the incidence of a particular kind of crime 
is increasing rapidly, it may be entirely appropriate for the court. to 
give paramount emphasis to the deterrent purpose of sentencing. Con
versely, in a situation involving an offense of little notoriety and of 
less than rampant frequency that is committed under circumstances 
indicating little likelihood of recidivism, the singular significance of 
the rehabilitative purposes of sentencing may well almost mandate a 
sentence to probation. In all cases, the section's concentration of atten
tion upon the aims of the criminal justice system is designed to en
courage the intelligent balancin~ of often competing considerations 
and the intelligent exercise of judIcial discretion. 

9 Sec, e.!r .. 1'6 CrL Rptr 2178, 2183 (No\". 1974) (transcript of intcr\'iew with Judge 
Charles B. Rentrew of the N ortbern District of C!\1Irornln). 
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The application of the specified considerations requires the court 
first to consider the nature of the offense and the history and charac
teristics of the offender. With that in mind, it is to consider the four 
basic principles of sentencing as established in section 101 (b) to the 
extent that one or more of them are applicable to the case, and to 
examine the sentencing guidelines and policies of the Sentencing Com
mission. Having considered these factors, the court is then requirecl 
to determine whether probation would be appropriate and, if so, the 
length and conditions of such a term. 

The language of section 2102 (b) is intended to codify current 
judicial decisions which hold that judgments imposing probation are 
final judgments for all purposes, particularly for purposes of appeal, 
even though the sentence is subject to compliance with specified con
ditions, is revocable for noncompliance with those conditions,lO and is 
subject to modification, extension, or early termination in certain 
situations. 

SECTION 2103. CONDrrIONS OF PROBATION 

1. In General 
Section 2103 (a) specifies, as the only condition of probation that 

the court is required to provide, that the d~fendant not commit an
other Federal, State, or local crime during the term of probation. 

Section 2103 (b) sets out other optional conditions which may be 
imposed, the last of which makes clear that the enumeration is sug
gestive only, and not intended as a limitation on the court's authority 
to consider and impose other conditions. 

Section 2103 (c) permits the court to modify or enlarge the condi
tions during the term of the probation, pursuant to the provisions 
applicable to the initial setting of the term of probation. 

Section 2103 (d) requires that the defendant be provided with a 
written statement clearly setting out all the conditions of the sentence 
of probation. 
~. Present Federal Law 

18 U.S.C. 3651 authorizes the imposition of probation "upon such 
terms and conditions as the court deems best." The section does not 
mandate the imposition of any condition of probation but does list 
several specific conditions which may be required, i.e., payment of a 
fine, making of restitution, supporting of dependents, submissioll to 
treatment of addiction, or residing in or participating in the pro
grams of a residential community treatment center. These, however, 
in view of the broad general grant of statutory authority, have been 
viewed as examples of, rather than limitations on, the kinds of condi
tions that a court may place on probation. 

18 U.S.C. 3651 also authorizes the court to revoke or modify any 
condition of probation. . 
3. Provi8ions of S. 1437, as Reported 

Section 2103(a) goes beyond the requirements of current law in 
requiring that the court provide as a condition of probation that the 

10 Nix v. United States. 1·31 F.2d 857 (5th Clr.), cert. denied, 318 U.S. 771 (1943); 
Buhler v. Pesco/', 63 F. SUPP. 632 (W.D. ;\10. 1945). 
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defendant not commit another crime during the term of probation.H 
It should be emphasized, however, that this is the only mandatory 
condition of probation. The court is not required, for example, to 
specify as a condition of probation even that the offender report regu
larly to a probation officer since in some cases the court may conclude 
that unsupervised probation is 'appropriate. 

Section 2103 (b) lists some of the discretionary conditions that may 
be placed on a probationer's freedom to the extent that they are reason
ably related to the nature and circumstances of the offense, the history 
and characteristics of the offender, and the four purposes of sentenc
ing set forth in section 2003 (a) (2). If a condition involves a depriva
tion of property or liberty, that condition must be reasonably neces
sary to carry out the purposes of sentencing set forth in section 2003 
(a) (2). In addition, under section 2102(a), the policy statements and 
sentencing guidelines promulgated by the Sentencing Commission 
would be considered in determining the conditions of probation. All 
of the factors set forth in section 2103 (b) have been used 'and sanc
tioned in appropriate cases under the current statute. The list is not 
exhau:::Hve, nor are the listed conditions required to be imposed. The 
conditions, many of which closely follow the proposals of the National 
Commissionr are designed to provide the trial court with a suggested 
listing of some of the available alternatives which might be desirable 
in the rehabilitation of a particular offender.13 It is anticipated that, in 
determining the conditions upon which a defendant's probation is to be 
dependent, the court wi1lreview the listed examples in light of the Sen
tencing Commission's guidelines and policy statements, weigh other 
possibIlities suggested by the case, and, after evaluation, impose those 
that appear to be appropriate under all the circumstances. It is not in
tended that all the conditions suggested in subsection (b) be used fOi.· 
every defendant, but rather that conditions be tailored to each defend
ant to carry out the purposes of probation in his case. In addition, the 
court may not impose a condition of probation which results in a 
deprivation of liberty for the defendant unless that deprivation is 
"reasonably necessary" to carry out the purposes of the sentence. 

Among the conditions which are suggested in appropriate cases are 
several worth noting. 

Paragraph (2) provides that payment of a fine may be a condition 
of probation, thus making the recalcitrant offender face the possi
bility of a summary increase in punishment for such a probation vio
lotion as opposed to leaving him to face only the normal fine cOllection 
procedures. Of course, as provided by section 2202 (a), the fine may 
not be set so high that the defendant, acting in good bith, is unable to 
pay it. and thus become subject to imprisonment for violation of a 
condition of probation. 

Paragraph (3) provides that the defendant maybe required to make 
restitution. to a victim, pursuant to the provisions of section 2006. The 
use of such a condition of probation is discussed in the Report section 
dealing with that provision. 

11 By lise of the term "cl'lme" rnther than the term "offense". the noncomrnlsslon of 
felonies and misdemeanors, os defined in section Ill, is made It mandatory condition of 
parole. while the l1oncommlssion of infrltctlons Is not. 

121"lnlll Report § 3103. 
10 Some of tIle listed IIlternatives. of course. wouW also tend to effect the punlth'e and 

deterrent purposes of sentencing-and even, to a certain degree, the Illcapacitatl\'e purpose 
In limited Idnds of cuses. 
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Paragraph (6) suggests the condition that the defendant refrain 
from engaging in a specific occnpation, business, or profession, or 
engage therein only under specified circumstances. The condition may 
be imposed only if the occupation, business, or profession bears a relt
sona.ble relationship to the nature of the offense. Thus a bank teller 
,vho embezzles bank funds might be required not to engage in an 
occupation involving the handling of funds in a fiduciary capftcity.14 
Similarly, an organization convicted of executing a fraudulent scheme 
might be restricted from continuing that aspect of its business that 
was operated fraudulently, or directed to operate tl1at part of the 
business in a manner that was not fraudulent. Paragraph (6) is 
intended to be used to preclude. the continuation or repetition of 
illegal activities while avoiding a bar from employment that exceeds 
that needed to achieve that result. 

Paragraph (7) allows the court to require the offender to refrain 
from frequenting specified kinds of places or from associating unneces
sarily with specified persons.15 As in the case with the other discre
tionary conditions of probation listed in section 2103, the conditions 
suggested by this paragraph would have to be tailored to the particu
lar circumstances of the defendant. For example, if the defendant were 
a convicted drug trafficker it might ordinarily make sense to condition 
his probation upon his avoidance of other known drug traffickers, but 
if he were to be employed during the period of his probation by a busi
ness that makes a practice of hiring former offenders, the application 
of sU0h a condition would have to be designed to avoid any suggestion 
that the defendant could not engage in necessary occupational associ
ations with his co-workers. 

Paragraph (8) permits the court to require that the defendant re
frain from the excessive use of alcohol and from anv use of narcotic· 
drugs or other controlled substances without a prescription from a 
licensed medical practitioner as a condition of probation. It is not 
intended that this condition of probation be imposed on a person with 
no history of excessive use of alcohol or any illegal use of a narcotic 
drug or controlled substance. To do so should be considered a depar
ture from the principle that conditions of probation be reasonably re
lated to the considerations provided in section 2003 (a) (1) and (a) (2). 

Paragraph (10) notes the availability of the condition that the 
defendant undergo medical or psychiatric treatment as specified by the 
court and remain in 9. specified institution if required for medical or 
psychiatric purposes. Under this paragraph a court may require a de
fendant to participate in the program of a narcotic or alcohol treat
ment facility, regularly visit a psychiatrist, participate in recognized 
group therapy programs, or undergo other forms of t:reatment for 
physical or emotional problems. 

Paragraph (11) authorizes as a condition that the probationer re
main in the custody of the Bureau of Prisons for a period or intervals 
of time not to exceed in the aggregate one year, during the first 
year of probation. This provision permits short term commit-

1-1 The ronstltntlonnl llermls<lhllltv of surh n conrlltion hns hpen reeo)!"I7.e,l. -Rpo Whaley 
"f". United Stntell, 324 F.2d 3li6 (9th Clr. 1963), cert. denied. 376 U.S. 911 (191'14). 

,. This I,ind of llrO\·IRion hns also beNl recognized as permissible. See Bh·zon Y. KVllfI, 469 
F.2d 1241 (2d Clr. 1972). The phrase "unnecessarily associating" Is meant to be con
strued as not precluding "Incidental contacts between ex-convicts In the conrse of work on 
a legitimate job for a C(lmmon employer." Arciniega v. Freeman, 404 U.S. 4 (1971). 
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ment to a tl"aining center 01' institution as a part of a rehabili
tative program, ancl also permits the shock ancl punitive impact of rel
atively short-term confinement in a penal facility in cases 'yl;ere it is 
thought to be a valuable supplement-or a necessary reqUIsIte-to u 
disposition focusing mainly on a correctional goal. Flexibility is pro
vided by permitting confinement in split intervals, thus authorizing, 
for example, week-end imprisollment with release on probation during 
the week for educational or employment purposes, or nighttime im
prisonment with release for such purposes during working hours. 

Paragraph (1'3) 'provides that the judge may require as a condition 
of probation that the defendant work in conunimity service as directed 
by the court. This provision is intended by the Committee to encourage 
continued experimentation with community service as an appropriate 
condition iil some cases. 

Paragraph (14) llqtes that the probationer may be rcquired to reside 
in a certain place, thus permItting the court to remove the defendant 
from a detrimental environment which apparently contributed to his 
prior anti-social behavior (e.g., a criminogenic environment) and to 
reside during the term of probation in an area-perhaps in a distant 
district la_more conducive to rehabilitation. 

Section 2103 (c) provides that the court, after a 11<.'arinp:,17 may 
modify, reduce or enlarge the conditions of a scntence of probation 
at any time prior to the expiration or termination of the term of 
probation pursuant to the provisions applicable to the ini6a1 setting 
of conditions of probation. This provision brings forward the sub
stance of CllrrC'nt law (1)8 U.S.C. 3651), except that the provision cloes 
not now contain a requirement of a hearing. It enables the court to 
adjust the conditions of probation to the changed circumstances of the 
defendant. 

The requirement in section 2103 (d), that the court direct the pro
bation officer to provide to a defendant a written statement that sets 
forth the conditions of a sentence of probation with sufficient clarity 
{Lud specificity to serve as a guide for the defendant's conduct and for 
such supervision as is required, is new to Federal law. 18 The Commit
tee believes, however, that it should be required both as a matter of 
fairness and as a matter of efficient program administration. 19 

SECTION 2104. RUNNING OF A TERl\! OF PROBATION 

1. In General 
This section governs the commencement of a term of probation; the 

effect of other sentences upon the running of the term; ancl the court's 
power to terminate or extend a term of probation. 
2. P1'e8ent Fede1'alLa'l.o 

'While the probation provisions of current title 18 are silent as to 
when a term of probation commences, the comt.s have held that, unless 

,. See section 3805. 
11 See Skipworth v. Unit'C(l StatC8, 508 F.2'1 598 (3d Clr. 1(75). 
18 See 7,(lrooniam v. Unitcrl Sta.tes. '367 F.2d 959 (lst Clr. 19(6) ; Mcm/oll. v. United. 

State8, 2,30 F.211 2G2 (1st Clr.), cert. denied, 351 U.S. 966 (1950). 
,. An error III the recitation of conditions In the statpment, 01' even all accidental fnllure 

to supply such a statemcnt, shoull1 not necessnrily be cOllstrued as n reason to Impugn 
the propriety or ,'nlitlity ot a tlecision to revol!e or modify the probation bl'ctl\\sl' of It 
breach of n condition actually Imposeu, since the court will have stated those conditions 
during the sentencing proceeding ill any event. 
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another time is specified in the order, it begins when the judge imposes 
sentence.20 Rule 38(a) (4) of the Federal Rules of Criminal Proce
dure pl'ovides that if the order placing the defendant on probation is 
not stayed, the court shall specify when the term of probation shall 
commenCe. 

The provisions of the current statutes are also silent with regard 
to the running of multiple terms of ,probation. Vlhere the question 
has arisen, the courts 11ave held tlm,t such ·terms may be consecutive 
but may not exceed the maximum term of five years provided by 18 
U.S.C. 3651.2~ If, howeyer; the court has not specified wHether hvo 
terms of probation are to run consecutively or concurrently, it has 
been held that the presumption is that they run concurrently.22 

The current statutes do not specify whether a term of probation 
can run concurrently with a sentence of imprisonment. 'While most 
courts have held that probation is tolled by a sentence of imprison
mentt3 at least one court has held that incarceration for an offense 
committed prior to the imposition of probation does not toll the term 
of probation. 24 -

18 U.S.C. 3653 grants discre'tion to a court, upon review of a pro
bationer's conduct, to discharge the probationer from supervision 
and terminate the proceediJ)gs against. him, or to extend the term 
of probation. However, the' anthority to exte'nd the term of probation 
is subject. to the five year limitation' contained in 18 U.S.C. 3651.35 
8. P?'ovisiOllS of 8.11;37, as Reported 

Subsection (a) of section 2104 provide's tlul,-tthe term of probation 
commences on the clay the sentence of probation is imposed, unless 
otherwise ordered by the count'. 

Subsection (1)) provides that mntliple terms of probation are to 
run concurrently, regardless of when or for 'what offenses they are 
imposed; consequently, unlike the situation under current law, con
secutive terms of pro11aj'ion may not be imposed. Of course, if a 
defendant is seJltenced to terms of probation for offenses of varying 
seriousness, the maximum tE'l'm of pi:obation 'would be measured ac
cording to the most serio11s offense. This subsection also makes it clear 
that probation does not run during any period during which the 
defendant is imprisoned in connection with a conviction for any other 
offense, except, of course, during confinement as a condition of the 
probation under section 2103 (b) (11). 

Subsection (c) authorizes the court to terminate a term of probation 
and to discharge the defendant prior to its expiration at any time in 
the cuse of a misdemeanor or an infraction or after one Ye'ar in the case 
of a felony, if the conduct of the defendant and the interest of justice 

20 Garlilis Y. Uniter/. States, 28,0 F.2d 334 (6th Clr. 196,0) ; Davis V. Pm'kar, 293 F. SuPP. 
13S8 (D.C. Del. 19G8). 

2t Uniter/' StMe8 Y. Pisano, 26G F. SuPp. 913 m.D. Pit. 1!JG7). But spe Unitccl Statcs v. 
La1lcer, 361 F. Supp. 129 (E.D. Pa. 1(73), vacated and remnnded on other grounds, 5,OS 
F.2d 711l. cert. denied, 421 U.S. 980, in which the court held that. where two indictments 
were consolldatell Itt the defendant's request, the court could Impose two consecutive 
tcrms of imprisonment. .. 

Z! Enole y. Uniter/' States, 332 F.2d 88 (6th Clr. 1964), cert. denied. 37!J U.S. 9,03. 
2., U.S. e~. reI. ncmaroiH Y. F'OI·re71. 87 F.:!d !l57 (10th Clr.), ccrt. deniell, '3,02 U.S. 683, 

rehearing denied, 3,02 U.S. 775 (1'937); Ashworth Y. Uniterl States, 302 F.2d 245 (6th 
Cir.1968). 

2 .. TTniterl gtatcs Y. Pisu-no, 8Upn( note 21. 
!!G Ulli·tccl Statcs Y. Rdministon. '69 F. SIl(lp. 382 (W.D. I.a. 1!l4.7); Ullited States v. 

Buchanan, 34,0 F. Supp. ,1285 (E.D. N.C. 1(72). 
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warrant such action. While 18 U.S.C. 3653 permits such early termina
tion at any time without regard to the degree of the offense, it appears 
appropriate to retain the court's jurisdiction over an offender convicted 
of a felony for at least a one year period. If the court determines that 
an offender need not be actively supervised during such a period, it 
may, of course, impose only the 'least onerous discretionary .conditions 
of probation that it decides to be advisable, or may permit the proba
tioner to remain at liberty subject only to the single condition that 
he not commit another offense.26 

Section 2104 ( d) authorizes the court, after a hearing and pursuant 
to the provisions applicable to the initial setting of the term or concli
tions of probation, to extend a term of probation, unless the maximum 
term was previously imposed, at any time prior to its expiration or 
termination. This provision is necessary, the Committee believes, to 
encourage judges to initially impose wh~t app~ars to be the most 
appropriate length for the term of probatIOn. If Judges feared that a 
term would later be found to be too short and that the court would be 
powerless to extend it, they otherwise might well impose the maximum 
term in all cases. 

Section 2104 (e) provides that a term of probation remains subject to 
revocation during its continuance. 

SECTION 2105. REVOCATION OF PROBATIf>N 

1. In General 
This section provides that probation may be revoked in consequence 

of a violation of a condition of probation, and specifies the period 
during which such revocation ma.y take place. 
fJ. Pre8ent Federal Law 

18 U.S.C. 3653 provides that during the term of probation a pro
batio~er may be arrested by his probation officer without a warrant 
"for cause." It further provides that within the maximum term per
mitted by section 3651 (five years) the court may issue a warrant for 
the arrest of the probationer for a violation of a condition occurring 
prior to expiration of the term imposed. After arrest, the probationer 
must be taken as speedily as possible before the court having juris
diction OVf,r him, whereupon the court may revoke probation and 
reinstate the sentence originally imposed, impose a lesser sentence, or, 
if imposition of the sentence was suspended, impose any sentence 
which could have been imposed at the time of the judgment of con
viction. The courts have held that after revocation; no further pro
bation may be ordered.27 

8. Provision8 of 8. 14/J7, as Reported 
Section 2105 (a) provides that if a defendant violates a condition 

of probation the court either may, after a hearing pursuant to Rule 
35 (e) of the Federal Rules of Criminal Procedure, continue the de
fendant on the sentence of probation, subject to such modifications of 
the term or conditions of probation as it deems appropriate, or may 
revoke probation and impose any other sentence which could have been 
imposed at the time of the initial sentencing. Provisions governing 

20 See section 2103(a). 
27 FolC v. Unitccl states, '354 F.2d 752 (lOth Clr. 1965). 
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the arrest of a probationer are contained in sections 3016 and 3806 
of the Code and in Rule 32(0.) (1) of the Federal Rules of Criminal 
Procedure; provisions governing the hearing to ,be accorded the pro
bationer arc contained in Rule 32 (e) (2) .28 'While the Code spells out 
in some detail the revocation procedures to be follo'wed in the event 
ofn, violation of a condition of parole (see section 3844), the Com
mittee felt it appropriate to place procedural provisions concerning 
probation revocation rights in a new Rule 32(e) where they will 
remain subject to revision by the Judicial Conference of the United 
States. . 

Section 2105 (b) provides that revocation of probation may occur 
after the term of probation has expired i£ a violation of a condition 
occurred prior to the expiration, if the adjudication occurs within a 
reasonable period of time, and i£ a warrant or summons on the basis 
of an allegation of such a violation was issued prior to the expiration 
of the term of probation. Thus, the section more narrowly restricts 
the time within which probation may be revoked than does 18 U.S.C. 
3653, which permits revocation at any time within the maximum period 
of five years regardless of the term initially imposed or the serious
ness of the offense. 

SEC'rION 2106. nrpLEl\IEN~'A'rION OF A SENTENCE OF PROBATION 

This section, which has no counterpart in current law, merely directs 
attention to the fact that provisions governing the implementation of 
probation are contained in subchapter A of -chapter 38, 

28,Sec e.g., Gaunon Y. Scal'pe/Ii, 411 U.S. 778 (19713) ; sec nIso 1I[orri8ey v. Brewer, 408 
U.S. 472 (1972). 



CHAPTER 22-FINES 

(Sections 2201-2204) 

Section 2106. 

This chapter sets the maximum monetary fines that may be impos(1d 
for the various levels of criminal offenses, specifies the criteria to be 
considered before imposition of fines, and provides for the subsequent 
modification or remission of fines previously imposed. In so doing 
the Coele makes major advances in using the mechanism of fines as 
an effective sanction for white collar crime. 

The Committee is of the view that fines generally have been an 
inappropriately under-used penalty in AmerICan criminalllaw, even 
though there are many instances in which a fine 'in a measured amount. 
can constitute a highly effective means of achieving one or more or 
tlle goals of the cruninal justice system. p.art of the reason for tho 
under-utHization of fines as a criminal sanction is the fact that thll 
levels of fines under current law, with rare exceptions,! are pegged 
so low that the courts are not able to use them effectively as a sentenc
ing option. These statutory limits are largely the products of an earlier 
era when the average wage earner achieved a yearly income con
siderably lower than that common today, and when inflation had not 
yet reduced the value of currency to its present level. 

There exists today the anomalous situation in which a typical felony 
may be punishable on the one hand by a maximum of five years' im
prisonment, and on the other hand a fine of only $5,000 01'$10,000.2 Be
fore the two bcets of the stated penalty may be seriously considered as 
alternatives to one another, they must be of roughly equivalent sever
ity. Yet today, five years of a person's freedom, even. when. measured 
according to the average individual's earning power alone, carries a 
value in excess of $50,000. In a case in which a serious violation has 
occurred, but in which the .court has found reason to explore alterna
tives to incarceration, the current state of the law needlessly hampers 
the court in its fashioning of an appropriate sentence. It is with the 
intent of enhancing the ability of the courts to fashion remedies ap
propriate to offenses by providing maximum fines at levels that are 
suitable to our times-and at levels that will help to elirr,mate the 
popular view that certain offenses will lead only to a nominal fine 
equatable to a minor cost of doing business-that the Committee has 
drafted the provisions of this chapter. 

1 A dramatic exception Is the ,provision of 21 U.S.C. 848 which permits a fine of $100,000 
($200,000 if the defendnnt Is a recidivist) for the otrense ot operntlng a continuing drug
trafficking enterprise. Under this section. fines of np to $:100,000 have been Imposed on 
Inrllv!dnnls under multiple-count Indictments. See United State8 v. Sperling, 506 F. 2d 1323 
(2d Cir. 1974). See also 15 U.S.C. 1. 2. nnel 3. 

I Under most current law prOvisions, of course, such a statement of !l peD'alty Is not !l 
l'~citntloll of two mutunlly exclus!ye IllternlltlYes; both the flye-ycnr maximum term of 
imprisonment and the $5,000 mnxlmum flne mlly be Iml)Qsed. 

(911) 
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SECTION 2201. BEt-;'"TENCE OF FINE 
1. In Gene7'ril 

Section 2201 establishes the general statutory authority for the 
imposition of a fine 'as a penal sanction. The maximum amount of the 
fine that may be imposed in a particular case depends on whether 
the offense is classified as a felony, misdemeanor, or infraction; 
whether the offender is an individual or an organization; and whether 
the defendant derived pecuni'ary gain or mused pecuniary loss as 
a result of the offense. 
~. Present Federal Law 

Under the present Federal law, fines are specified as an authorized 
form of sentence for virtually all offenses. It is recognized that fines 
often represent the only useful sanction against corporations and 
other organizations, as well as being, in the view of many judges, the 
major acceptable penalty against significant numbers of individual 
Federal offenders. The authorized maximum limits, however, are gen
erally very low. Complaints that current fine levels are insufficient to 
accomplish the purposes of sentencing are being voiced by Federal 
judges with increasing regularity.3 

Present Federal law also includes large and logically inexplicable 
disparities in the levels of fines permitted as criminal sanctions for 
offenses of essentially similar natures. The following are examples. 

A. Conspiracy to defraud the United States or to commit any offense 
against the United States is punishable by a maximum prison term of 
five years and by a fine of up to $10,000.4 On the other hand, a con
spiracy to prevent a person from accepting Federal office or to prevent 
1\ Federal official from discharging his duties, while graded more seri
ously in terms of the authorized maximum prison term, which is six 
years, carries a lesser maximum fine-$5,OOO.6 

B. Forgery of naturalization or citizenship papers carries the same 
maximum five-year prison term as does forgery of an entry visa, yet 
the former offense carries a maximum fine of $5,000 and the latter a 
maximum fine of only $2,000.6 Moreover, another offense o:f this kind, 
falsification of an invoice by a consular official, carries a maximum 
prison term of three years and thus~ presumably, is conceived to be a 
less serious offense than the two cited forgery offenses. Yet, it provides 
for a $10,000 n.ne.7 

C. Robbery of a Federally insured bank can be punished by a fine 
of up to $5,000, as well as by a sentence ,to imprisonment.s Robbery of 
a post office must result in a term of imprisonment but cannot result 
in a fine.:! 

• See the statement of Judge Renfrew ot the Northern District of California In which 
he complains that the $50,000 maximum that he Imposed In a recent prlce'flxlng case was 
not sufficient under the circumstances and that "had the maximum be(>n more t1111n $50,000, 
the amount of the fines would have been substantially more as to all of the defendants. 
• . . [H] ere. It seems to me, Is a situation where clearll there's a need for Increasing the 
amount of the fine." 16 CrI. Rptr 2178. 2181 (Nov. 197«). See also the statement of Judge 
MacMahon of the Southern District of New York In which, upon Imposing the maximum 
available fines of $75,000 on each of two millionaire defendants found guilty of evading 
$761,000 In taxes. he snid that lie regretted that the tax laws did not permit him to 
Impose a hIgher fine on each defendant. New York TImes. March 20, 1973. p. 26, col. 1. 
(Note too, that In each of these cases the fines available were substantially higher than 
those g~neralh' available in Federnl criminal cusps. Note also thnt thr mnximulll flnr levels 
'::or muny antitrust otl'enses wcre substnntlally incl'casell in tIle 94th Congress (15 U.S.C. 1, 
2, Itnll !{).) 

'18 U.S.C. 371. 
"18 U.S.C. 372. 
018 U.S.C. 1426; 18 U.S.C. 1546. 
r 18 U.S.C. 1019. 
"18 U.S.C. 2113(n). 
-18 U.S.C. 2114. 

'--------------------------------------- ------ -
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D. A postmaster who demands more than the authorized postage for 
mail matter and a vessel inspector who collects more than the au
thorized fee both are subject to a maximum prison term of six months. 
Thr vessel inspector can be fbecl up to $500, while the postmaster is 
subject to a maximum fine of only $100.10 

E. One who injures property of the United States is subject to a fine 
of up to $10.000 if the damage exceeds $100, and a fine up to $1,000 if 
the damage is less than $100.11 One who injures property of the United 
States on a wildlife refuge, no matter how much the damage, is sub
ject to a maximum fine of only $500.12 

F. Conversion by a clerk of court of funds which have come into 
his hands by virtue of his official position may be punished hy up to 
tell years' imprisonment if the amount exceeds $100.13 Conversion by 
a clerk of court of funds which belong in the registry of the court 
also carries a maximum sentence of ten ye~rs in prison if the amount 
exceeds $100.14 But in the former case a fine can equal double the 
amount converted, while in the latter a nne cannot exceed the amount 
converted. 

Although there is no generalized provision in current law for relat
ing the maximum fine to the gain or loss resulting from an offense, 
these two provisions are particularized instances in which such a rela
tionship is made.15 

• 

8. P1'ovisions of 8.143"1, as Reported 
Subsection (a) authorizes the use of fines in criminal sentencing. 

There are no offenses for which a fine may not be bnposed. As pro
vided in sections 2001 (b) and (c), a fine may be imposed alone or in 
addition to any other sentence. Payment of a fine may also be made a 
condition of probation or parole pursuant to section 2103 (b) (2) 1 which 
results in revocation of probation or parole being available as a means 
of enforcing a fine. 

Subsection (b) establishes the maximum limits of fines for felonies, 
misdemeanors, and infractions, except to the extent that higher limits 
may be authorized by subsection (c) or by the section setting forth 
the offense.1o The fine levels set forth in the subsection are consider
ably higher than those generally authorized by current law, and are 
designed to establish an effective scale for pecuniary punishment and 
deterrence that will reflect current economIC realities.17 Penalties for 
organizations are set at higher levels than those for individuals, fol
lowing the N ew York model,Is in order to take cognizance of the fact 
that a sum of money that is sufficient to penalize or deter an individual 
may not necessarily be sufficient to penalize or deter an organization, 
both because the organization is likely to have more money available 

"Ill U.S.C. 1726: 18 U.S.C. 1912. 
1118 U.S.C. 1361. 
a 18 U.S.C. 41. 
10 18 U.S.C. 645. 
" 18 U.S.C. 646. 
15 Spe also 18 U.S.C. 201 (e). 
11 Sections 1331 anrl 1335. for example. Rpecfflcally Ruthorlze the Imno~ltlon or a flnC! 

in any umount deemed just by the court. Sections 1764 (Antitrust Offenses) nnd 1853 
(Environmental Pollution) specify mnxlmum fines that would sometimes be higher than 
thoQ(l- nnn}iC"<lhl(, 11 n /'fW f:.fl(·tj"n 2201. 'fiB rro Home Hf1'<'tionH in other titl£l'S. 

17 Such substantinlly higher fine levels were recommended, by, inter nlla, the Committee 
on Reform of Federal CrIminal Laws of the AmerIcan Bar Aosoclatlon. Hearings, pp. 
542'5. 5817. 

11 McKinney's N.Y. Crlm .. Proc. Law I 400.30 (1969). 
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to it and because the sentence for an organization obviously cannot 
include a term of iml)risonment. 

Subsection (c) provides, as an alternative to the specific limits set 
forth in subsection (b), an overall limit of twice the gain derived from 
the offense or twice the loss caused by the offense. This follows the 
recommendllkion of the National Commission.1!! The gain derived from 
the offense need not necessarily flow to t.he defendant himself; it is suf
ficient that someone has pecuniarily benefitted from the offense, 
whether that person is the defendant or a third party such as an ac
complice. Similarly, the provision of the subsection referring to prop
erty damage or other loss is inten(~ed to refer to damage or loss 
caused to any person, that is caused eIther by the defendant or an ac
complice, and that is either a direct or an indirect result of the offense. 

The constitutionality of a statute relating the maximum fine to the 
gain or loae; occasioned by the offense was upheld by the Supreme Court 
in Ooffey Y. Oounty of II al'len.20 The subsection creates a general rule 
making it possible to tie amount of the fine to the amount aT loss to the 
vktim or the amount of gain to the offender, rather than following cur
rent la,,' in specifying such a measure of tIll' maximum fine in a statute
by-statute basis.21 TIle general pl'O"dsion is especially important for the 
types of economic. offenses which may result in a large gain to th.Sl 
offender.22 

It is intended by the Committee that the increased fines permitted 
by tIllS section will help materially to penalize and deter white collar 
crime. Certainly no correctiolUtl aims can be achieved where the maxi
mum sentence imposable is at such a low level that it can be regarcled 
merely as a cost of doing business which may in fact be more than off- . 
set by the gain from the illegal method of doing business. The need for 
such increased penalties is particularly apparent with regard to a cor
pOl'ate defendant which today can often divide the burden of payment 
among its many stockholders, 01' pass it on to consumers as a cost of 
doing business, to t.he extent that lesser penalties may not be felt eit.her 
by the corporation or by its mult.iple owners. 

vVhile the Committee believes that t.he increased fine levels wi1l be 
of partiCUlar importance in the white collar crime area, it does not 
mean to imply that fines are not an important aspect of sentcncing in 
other areas as well. It is hoped that the sentencing provisions will lead 
to more creative use of sentencing options, as for example t.he use of a 
sentence to pay a fine for minor offenders who may not be able to pay 
a fine in a lump sum but arf'. sentenced to pay a reasonable fine in in
stallments over a period of time. Such a sentence could be particularly 
important, for example, in the case of a defn.ndant who is too poor to 
pay a fine but who is convicted of a minor offense that warrants some 
sentence, for punishment and deterrent purposes j that is short of im
prisollI?ent but still enough of a sentence to carry out those purposes. 

It llught be noted at this point that fines collected in criminal cr..ses 
uncleI' the Co~le .will be paid i~to, and will form a substantial portion 
of, t~le net;' ylCtllll CompensatIOn Fund.23 The fact that under the Coele 
the llnposltlon of sentences to pay a fine has an indirect restitutional 

,. Flnat Report. f 3301. The New York County Lawyers' .Association deemed thIs to be an 
"extremely Important" provIsIon. HearIngs p. fi931. 

J0204U.S. fil'iIlI11107). ' 
21 See. P.g .. 18 U.S.C. 201(e). 645 . 
.. See WorkIng Papers. p. 1326. 
23 See section 4111 ct. seq. See also sections 3811-3813. 
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result adds an independent justification for the utilization of this sanc
tion that previously has not existed in federal criminal law. 

SECTION 2202. Il\IPOSITION OF A SENTENOE OF FINE 

1. In General 
Section 2202 sets out factors relevant to imposition of a fine, pro

vides that the comt may specify the time. and method of payment of 
the fine, precludes the imposition of an alternative sentence should 
an imposed fine not be paid, and provides notice that agents of an orga
nization who are authorized to disburse its assets are individually re
sponsible for payment from the funds of the organization of the fine 
assessed a.gainst it. 
12. Present Federal Law 

The provisions of this section generally are not the subject of any 
current Federal statutes, although imprisonment in lieu of the pay
ment of a fine is inferentially authorized.24 

3. ProvisiOl1,s of S.1!p.'3'7, as Reported 
Subsection (a) specifies the factors, through cross reference to sec

tion 2003 (a), to be considered by the court in determining whether 
to impose a fine, and in determining its amount and its means of pay
ment. As is the case with regard to other potential sanct.ions, the court 
is required to consider both the nature and circumstances of the of
fense and the history and characteristics of the defendant, the pur
poses of sentencing with regard to which a fine may be an appropriate 
response, and the guidelines and any policy statements which may be 
applicable. Use of the qualifier "to the extent that they are applicable" 
in referring to the four stated purposes of sentencing is intended as 
recognition that a fine may often be a highly useful means of supply
ing just punishment and of deterring others from engaging in like 
offenses-particularly offenses affording the opportunity for monetary 
gain-while the otber purposes of sentencing would ·less commonly 
be served by a sentC'nce to pay a fine. 

In considering the characteristics of the defendant, the court is 
specifically required to consider the ability of the defendant to pay 
a fine in the amount and manner contemplated. In making this deter
mination the comi is required to consider the defendant's income, 
earning capacity, and financial resources, the burden that the fine 
'will place on the defendant and on his dependents, any requirement 
that the defendant make reparation to the victim, and any other equi
tablp, considerations that are pertinent. 

The maximum fine levels are sufficiently high to permit considerable 
flexibility in tailoring the fine level to the situation in a particular 
rase. While it is not intended that a fine for a solvent individual should 
be so high as to force him into a lifetime of poverty, if a defendant 
is wealthy and the court finds that a fairly high fine would serve the 
purposes of sentC'neing, it should not be reluctant to sentence the de
fendant to pay a high fine. On the other hand, the court need not 
avoid the use of a sentence to pay a fine against an individual who 
is not wealthy since the Code would permit installment payments of 

"' See 18 U.S.C. 3565. But see Tate v. Short, 401 U.S. 305 (.t971) ; lVillimns v. Illi1lOi8, 
299 U.S. 235 (1970). 
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a fine. In some cases, the most appropriate sentence might be, for ex
ample, the payment of a fairly substantial fine by paying instal1ments 
of t\, specified amount out of each nay check over a period of time. 

The considerations in determining an appropriate fine for an orga
nization_ might be extremely complex. If the organization generally 
conducted business in an i1legalmanner, the court might set a fine so 
high as to force it out of such busiTlC'ss. Even in that case, however, if 
there were a means of ordering improved practices, the conrt might 
be reluctant to set the fine at that high a level if there -were innocent 
employees, members, or stocldlOlders who might be unduly affected by 
such a fine or i£ the impact on the economy would be too' great. If an 
organization that generally conducted business lawfully were sen
tenced to pay a fine for a violation, the court's considerations might 
be totany different. It would need to determine carefuny the fine level 
needed to serve the relevant purposes of sentencing while being even 
more concerned about the impact of the fine on the employees, the 
stocldlolders, and the economy than in the case of a generally unlawful 
business.20 

The considerations in setting fine levels can obviously be quite com
plex, and they warrant careful attention by the Sentencing Commis
sion in formulating; sentencing guidelines and policy statements to 
aid judges in imposing sentence. 

The requirement that the court, in assessing the ability of a defend
ant to pay a fine, consider any requirement that th'e defendant make 
restitution to the victims of the offense is not intended necessarily to 
result in the comt's avoiding imposition of a fine in such a ease or 
subtracting from the amonnt of a fine that might otherwise be imposed 
the amount of restitution to be paid. Either of these results might, 
however, be appropriate in a particular case, depending upon the 
effect of payment of restitution upon the defendant's ability to pay a 
fine and upon the purposes of sentencing; to be served by requiring 
payment of a particular fine. The provision is intended to encourage 
the court to order restitution under section 2006 01' to make payment 
of restitution a condition of probation under section 21.03 (b) (3) in 
appropriate cases. Of course, if the defendant has, prior to sentencing\ 
made repamtion or made arrangements to make reparation to the 
victims of his offense, this will have an effect on his financial resources 
which should be taken into account in assessing the ability of the 
defendant to pay a fine. 

Subsection (b) permits the court to authorize payment within a 
speeified period of time or in installments. Such flexible payment 
schedules are now specifically authorized in the Federal system for 
a fine imposed as a condition of probation,26 and are authorized in 
many States.27 Clearly, if the defendant can earn the fine and pay 'it 
over a period of time, there seems little justification for choosing 
imprisonment or a lesser fine ,,,here the higher fine -would otherwise 
be the clear1y more apPl'Ol)l'iate sentence. 

Subsection (c) prohibits the imposition of an alternative sentence 
to be served if the fine is not paid. If this occurs, the court may only 

20, Of cOllrse. in a sltuutlon In which the stockllOlders, ~yeu though unaware thnt an 
organization Imd committed an offense, profited imlirectly from the offense through 
Increased c1lvidends or increascc1 yalue of thclr shares, an appropriat!' fine might serve 
only to put them In the financial position In Which they would have been but for the offense. 

"018 U.S.C. 8651. 
'7 Working Papers, p. 1280. 
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determine the remedy after the nonpayment and after an inquiry 
into the reasons for it.28 If, for example, nonpayment has occnrred 
because the defendant'afinancial circumstances-have made payment 
an undue financial burden, it may be necessary to adjust the amount 
of the fine pursuant to the provisions of section 2203. If, on the other 
hand, the defendant is able to pay the fine but chooses to ignore his 
legal obligation to pay it, the provisions of subchapter B of chapter 38 
regarding collection of fines may be utilized to collect the fine. 

Subsection (d) specifies that where an organization is fined it is the 
duty of the organization's employees or agents who are authorized to 
make disbursement of the organization's assets to pay the fine from its 
assets. This subsection is designed to assure that a corporation will 
not 'be able to escape or delay liability by means of obfuscating the 
nature of its structure.29 

SEOTION 2203. :!If.ODIFIOATION OR RElIUSSION OF FINE 

1. In Generril 
Section 2203 provides the flexibility necessary to accommodate 

cllanges in the financial condition of a defendant. Since section 2202 
specifies that the ability of a defendant to pay is relevant to the amount 
of a fine, a modification or remission of the fine should be available 
when that ability changes. The court is thus equipped to adjust the fine 
of the well-intentioned defendant hl order to avoid creating unjusti
fiable impoverishment. An unexcused failure to pay a fine, however, 
may be prosecuted as any other criminalcontempt.ao 

93. P1'esent Federal La'w 
There is no counterpart to this section in existing Federal law ; as 

previously noted, the current statute permits a judgment in a criminal 
case to require imprisonment until the fine is paid.a! 

3. Provisions of 8. 1487, as Reported 
Subsection (a) permits a defendant who has paid part of the fine 

imposed to petition the court for modification of the sentence. The 
petition may request an extension of the time for payment, modifica
tion in the method of payment, or remission of all or part of the bal
ance outstanding. 

Subsedion (b) authorizes the court to enter an order of modifica
tion or remission appropriate to tIle circumstances jf it finds that the 
circumstances no longer exist that warranted the amount of the fine 
imposed or the time 01' method by which is was to be paid, or jf it finds 

!!8 This Is In opposition to the existing statute. 18 n.S.C. 3565. but in line with cousti
tutlonal requirements. See lVilliams v. nU,nois, supra note 24. 

20 The Committee had considered InclU/lIng specifically in this subsection a reference 
both to the disbursing officers of the organization and "their superiors". It was decided.' 
however, that such a reference to "superiors" would be redundant since whateYer authority 
a disbursing officer or cas"ller would have. would also be wltbln the authority of every 
individual from his Immediate superior through the chief executive officer. ·Cf. section 408. 

30 See subchapter D of Chv.pter 33. It should also be polnb·c! out that the unex~used 
failure to pay a fine In the time and mannpr specified may. If payment was made a condition 
of probation. result in a reYocation of probation and the imposition of any other sentence 
that originally was amllablc. See sections 2103(b) (2) and 2105(a) (2). Similarly, If pay
m("nt of a fine was made a condition of parole, the failure to pay the.llne could result In 
reyocatlon of parole and nn order of Imprisonment to serve the remainder of the original' 
term of Imprisonment or for the contingent term of imprisonment described in section 
2303. See sections 3843 and 3844. 

3118 U.S.C .. 3565. 

92-919 0 - 77 - pt. 1 - 59 
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that the requirement of payment in the amount specified or by the time 
or method specified would otherwise be unjust. 

. These provisions allow the reasonable impleuHmtation of the under
lying .pr?-noiples of this chapter, as suggested 'by the American Bar 
AssoClatlOn,82 the Model Penal Code,33 and several State statutes.a4 

SECTION .2204. Il\IPLElVIENTATION OF A SENTENCE OF FINE 

Section 2204 notes that implementation of a sentence to pay a fine 
is governed by the procedures outlined .in sections 3811 through 3813 
of the Code. Full discussion of these procedures is contained in the 
report on $ubchapter B of chapter 38. 

32 ABA P"oject on Minimll.n~ Standards fol' OriminaZ J11stice StanelardB Rela.tillU to SCII-
teI1C;.I1" .tHternati·ve8 anel Procedures, § 2.6 (Approved Draft 1968). . 

33 Model Penal Code § 302.3 (P.O.D. 1962). 
3l See also Working Papers, pp. 1286, 1328. 
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QHAPTER 23.-IMPRISONMENT 

(Sections 2301-2306) 

Ohapter 23 sets forth the basic considerations govel'llin¥ the imposi
tion of sentences of imprisonment. It deals specifically wItH the t~rms 
of imprisonment autho:dzed for the various ,classes of offenses; early 
release n'oma term of imprisonment; criteria for imposing such sell
tences; collateral' aspects of sentences .of imprisonment; operation of 
multiple sentences; and calculation of terms of imprisonment. The 
chapter is closely interrelated with, and should be read in light of, the 
provisions concel'lling early release and parole set forth in subcllapters 
D and E, respectively, of chapter 38. 

'SEOTION 2301. SENTENOE .oF IMPRISONMENT 

1. In General 
Section 2301 establishes the classes of offenses and specifies the 

maximum authorized term of imprisonment for each class. In addition, 
it permits thecorirt to designate a portion of a term of imprisonment 
during which the Parole' Oommission, may release an offender early, 
but specifies that a term of imprisonment of on~year or less shall be 
imposed to be served in full, although confinement during such period 
of one year or less is also authorized usa condition of probation. 
~. Present Federal Law 

Present Federal criminal law, which has grown by sporadic addition 
and deletion, has resulted in there being authorized by the ourrent title 
18 atleast seventeen levels of co:qfinement, ranging from life imprison
ment to thirty days. By combining imprisonment and fine variations 
some seventy~five different punishment levels. may be isolated. Oom
parison of punishment provisions for particula.r offenses leads to the 
exposure of numerous apparent inconsistencies., 

In addition to the sentencing provisions found in the text of each 
individual criminal statute there are two gener.al special offender sen
tencing provisions in current law.l These two provisions aHow a term 
of imprisonment "for an appropriate term not to exceed twenty-five 
years and not disproportionate in severity to the maximum term other
wise authorized by law" for the offense in certain clearly defined in
stances. Both require notice and a hearing with rights of counsel, con
frontation, and compulsory process if the special offender sentence is 
sought by the prosecutor, and a sentence pursuant to the provisions 

• may be appealed.2 

'18 U.S.C. 3575 nnd 21 U.S .. C. 849. 
• See United Statc8 v. Neary, 552 F.2d 1184'~7th Clr. 1977); Unitel/ State8 Y. Stewart, 

531 F. 2d 326 (6th Clr. 1976) ; Unitcll State8 '. Ilacqllu, 22 CrL. Rptr. 2072 (6th Clr., 
Cir.,9/26/77). '" " 

(919) , 
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The time at which a prisonrT is eligible for consideration for release 
on parole is determined pursJ.1ant to the provisions or 18 U.S.C. 4205, 
which provides three possible actions 'by the sentencing judge that will 
affect a convicted defendant's parole eligibility date. First, if the judge 
specifies no parole eligibility date, a prisoner sentenced to a term of 
imprisonment that exceeds· one year will be eligible for parole under 
18 U.S.C. 4205(a) aiter serving one-third of the term or ten years, 
whichever is less. Under 18 U.S.C. 4205 (b) (1), the judge may specify 
a time for paTole eligibility that OCCUTS befol'e the time that would 
apply under 18 U.S.C. 4205(a). Under 18 U.S.C. 4205(b)"(2), the 
judge may specify that the defendant will be immediately eligi'ble for 
parole, and specify only the maximum term of imprisonment.3 

In addition, the Parole Commission has in recent years used parole 
guide~ines that recommend an appropriate length of tim~ to be sp.ent 
in. PrIson by a defendant who was convicted of a partlcular crIme 
and who has a particnlarhistory and characteristics.4 

. 

As presently structured, the laws concerning the imposition of a 
term of imprisonment and the determination of a date for parole 
eligibility often are not only incompatible but also worl{ to promote 
disparity and lack of certainty in the criminal justice system. If a 
sentencing judge wishes to assure that he has a high degree of control 
over the time a defendant will actually spend 1J,1 prison, he must not 
only determine what that period of time is, but must also evaluate 
the effect that the parole eligibility statute and the parole guidelines 
will have on the sentence that .. he imposes. If, for exi1mple~ the judge 
believes that a defendant should sperid QO months in prison, less good 
time, for a robbery offense that carries a maximum term of imprison
ment of 15 years,S committed under niitigating circumstances, he could 
achieve that result by sentencing him to exactly that length of 
imprisonment. 

If, instead, he tried to achieve that result by sentencing the defend
ant to 60 mont.hs in prison, with eligibility fol' par()le in one-third 
that time pursuant to 18 U.S.O. 4205:( n.), in the belief that most prison
ers are released on parole at their pal'ol(' eligibility date, the result 
would probably be that the defendant would 'spend at least 26 months 
in prison, the lowest period provided for robbery in tIle parole guide
lines. Only if the Parole 'Oommission agreed 'that there ,were par
t.icular mitigating circumstances not taken into account in the gui<1e
lines would the defendant serve the length of time that the· judge 
intended:o On the other hand, if the judge thought the defendant 
should spend five years in prison, he would have to sentence the defend
ant to a 15-year term without early parole eligibiJjty in order to as-

3 Tn aclditlon to the parole ellllihlUty pl'ovisionR for regular· adult offenders, cnrrent 
law contains a. numher of specialized l1!lrole e11J!'ihility requirements, Including those' for 
routh offenders and young adult offenders Included in 18 U.S.C. 5017 and thosl' relatinA' 
to persons 'Sentenced under title II of the Narcotic Adrl1ct Rel1abllltatlon Act in 18 U.S.C. 
~~ . 

• The latest versiou of the parole A'llidellnes appearR In 28 C.F.R. §2.'20, 41 F.R. 37322 
(Sf>ptember 3, 1976), and the "salient factor score" used to determine which parole 
gnideline applies to a particular defendant appears in 28 C.F.R § 2.20, 42 F.R. 13045 
(March 2,1977). . 

• See. e.ll .. 18 U.S.C. 2111 and 2.112. 
• It shoulrl ~be notecl that even If the defemlant who was sentenced to 60 months In 

prison had been made ellgible for parole either at a designated time less than one·third . 
the sentence or immedlntelv upon cowmpncpment of srntel'PP pursnant to 18 U.S.C. 
4205(b). the appliclltlon of the parole guidelines to the defemlant would not be altered 
regardless of the judge's (usually unstated) purpose in specifying early parole eliglblllty. 
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sure that operation of the parole guidelines would. not result in an 
earlier ;release: from prison than the judge intended.1 If the judge 
thought the defendant should serve sev~n years in prison, he could 
not ;contl'ol that ;result at all: such a sentence exceeds any period rec
ommended in the parole guidelines for the offense of robbery and 
exceeds any period for which the judge could make the defendant.. 
ineligible for parole. 

Thus, sentencing judges and the Parole Commission s~ond-guesR 
each other, often working at cross-purposes. The argument that early 
release on parole should be retained to help al1eviate judicial sentenc
ing disparity fails to take into account the fact that the availability 
of such release helps to create that very disparity. The judges are 
nttempting to apply their individual sentencing philosophy to control 
the true sentence of the defendant, while the Parole Commission is at
tempting to alleviate the resulting disparity. Obviously neither is able 
to achieve these results under current law. The problem is compounded 
by the fact that tIle judges do not generally state reasons for their 
sentences or the lengths of time they believe defendants should actually 
spend in prison. This leaves the Parole Commission to attempt to 
determine what aggravating and mitigating circumstances are rele
vant to the length of time a defendant should spend in prison without 
the advice of the judges on the question. . 
3. Provisions of 8.1437, as Reported 

Section 2301 (a) states the general rule that all individual offenders, 
regardless of the type of offense committed, may be sentenced to a term 
of imprisonment.s This differs slightly from the approach taken by the 
National Commission in that the Commission's sentencing provisions 
did not provide for imprisoning persons committing the lowest class of 
offenses.9 The Committee is of the belief that a very short term (five 
days) of imprisonment is appropriate for some offenders who are 
found to have committed infractions since, inter alia, the shock value 
of a brief period in ·prison may have significant special deterrent 
effect. In addition, as a practicalmatter imprisonment may be the only 
available punishment for indigents.1o 

Subsection (b) sets forth nine classes of offenses.ll There are five 
felony classes with authorized terms of imprisonment ranging from 
life imprisonment to three years; three misdemeanor classes with max
imum terms ranging from one year to thirty days; and the aforemen
tioned infraction category carrying.-a maximum of five days. This cate
gorization of offenses accords fairly closely with the range ltnd,number. 
of categories adopted in several recent state codifications, ·and, except 

7 While the parole guIdelines do provide that the worst two groups of offenders who 
commit robbery should spend from 48 to 72 months In prison, the Parole Commission's 
conclusions as to which prisoners would fall within those groups might differ from those 
of the sentencing judge. 

S That rule Is subject to limited exceptions. See, e.g., section 1813. 
• Final Report !l 3201. . 
10 7'ute v. Short, 401 U.S. 395 (1971). See the recommendation by the Committee on 

Reform of the Federal Criminal Laws of the American Bar Association, H~arlngs, pp. 
5811., 5817. • 

11 All offenses are clltegorized In one of the nine grades except esplona/re and related of
fenses (sections 1121-1124, 11:31) where current lllw language, Including penalty pro·· 
visions, Is retnlned verbatim. 
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for the addition of a three-year felony and a siX"m<'rhth misdemeanor, 
accords closely with the i'ecommendation of the National Commission,12 

The maximum authorized terms set forth in subsection (b), as 
applied to individual offenses, are in general somewhat less than 
those authorized uilder current'law,13 Nevertheless, it has been sug
gested that such sentences are too lengthy.loI It must be Temembered, 
however, that the terms set forth are the maxin:nun periods for which a 
judge is authorized to sentence an offender in each such category-it 
represents the Committee's judgment as to the greatest period the Con
gress should ttllow a judge to impose for an offense committed under the 
most egregi0l1s of eircumstunc('p" It sholtld a1["0 be remembered that the 
Sentencing Commissionwi11 be promulgating. guidelines that will 
recommend an appropriate s&ntence for n: particular category of of
fender who is convicted of 'a particular category of offense, and that 
the guidelines would reserve,the npper range of the maximum sentence 
for off~ndel's who repeatedly commit offenses 01' those ,rho commit an 
offense nnderparticulat'ly egt;egimts circllmstul'ces,i5 It is expected, for 
example, that the ordinary sentence imposed for a Class C felony will 
be considerably less than the twelve-year maximum authorized, This 
subsection is designed simply to provide a maximum limit on the broad 
range. within 'which a, judge is permitted to exercise. his informed dis
cretion, The subsection is no more intended to hidicate the actual sen"' 
tence a judge is expected to impose in each case than are. the analogous 
provisions of current federal statutes that also customarily set forth 
only the maximum limit on the judge's discretion. 

It should also be noted that, with the deletion of current law provi
sions authorizing extended terms for special dangerous offenders 
beyond t.he tenns ordinarily applicable, the milximums authorized by 
subsection (b) represent the maximums of, th~ upper-range penaJties 
appropriate for use against such special offenders, 

Moreover, the Oommittee believes that when the maximiun author
ized sentences are compared with their 'aetual applicability to particu
lar substantive offenses in the Code the limited availabilitv of the 
longer tel:m sentences wIn become 'appal'ent, For instance,· mass B 
felonies carry ,the 'h~gh maximum penalty of twenty-five years. But 
the Class B penalties are' available for only six offenses, all of :t 

patently serious llaturre,16 Further, for the first time in federal cdm-

12 The National ,Commission in Its Final 'Report proposed 'a supergrade 'category of felony 
permitting life ImprIsonment (§ 3(01) ; three other classes of felonies, entailing Impris
onment for thirty, fifteen and seven years (H 3002(1); 3201(1)); two categories of 
misdemeanors, carrying one-yeaT imprisonment and thirty days' Imprisonment, (§§ 3002. 
(2) :3201(1»); and one infraction category (~3002(3). Under the Commission's propo,Scd, 
formulation, with the lowest felony carrying' a maximum of seyen years, mnny offenses 
Ilresently carrying Il two to fiye years' maximum would either have to be upgraded to a 
se"en-year felony or reduced to It one·year misdemeanor. To ayo!cl Il seven-foW jump In 
potential penalty between one offense category and tlJe next lligher category, the Com
mittee felt it IlPJlroprlate to include Il three·yenr felony as recollJmended by the cognlzfillt 
commlttp(, of the Amerlcall Bnr Association (Hearings, p, 5816). Simllnr considerlltions 
dictated the inclusion of a Slx-lUonth misdemeanor. 

13 They are also fairly close to thosc Iluthorlzed undl'r the recent recodlficlltion In the 
State ot'New York. See McKinney'S Rey. Penal Law, lH 70.00, 70_15. 

1. See EI(mrlngs, p. 7814 (statement on belJlll! of the National Leglll Aid Ilnd Defenders' 
Association). , 

I. Sep lIew 28 U,S.C. 994(f). 
In Section 1102(n) (1) (Armed Rebellion or Insurrection intended to overthrow the 

government of the Unlte[l States or seyer a state from the United States) ; 1111 (Sailotage, 
In certnln wnrtlnll' 01' nu,tionnl 'lefens(' ('Illergcncv situntlo/lsl : 1631 (AlrCl"Ilft Hijacking) : 
1801 (Operating Il Racketeering Syndicate) ; 1802 (Racketeering) ; 1811 (Trafficking in Iln 
Opiate, If the alUount of the opiate is 100 grams or more, or if tlw. offense consists of 
distributing the oplnte to a person who is mider 18 yenrs of nge nnd is nt least 5 yenrs 
YOlmger than the defenrlnnt, or the offense Is committed Ilfter n pre\"lous conviction 
for nn opillte offense or while the defendant was on relense pending trial for an offense 
described In section 1811(n»). 
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inallaw, the sentencing judge will be sentencing within the maximum 
permissible term of imprisonment after consideration' of sentencing 
guidelines that will recommend the top of the possible sentencing range 
only for the most egregious cases, and the defendant will be able to ob
tain appellate review of the sentence if it exceeds the guideline range 
applicable to himY 

Subsection (c) provides that a tel'm of imprisonment. that exceeds 
one year in length may be imposed to:be served in1u11 or to be served 
subjeot to the defendant's early release during any portion of the teJ?1l 
specified by :the judge in imposing sentence.18 

Subsection (c) also provides that. a term of imprisonment of one 
year or less must be served in full. In other words, these terms are 
determinate, without eligibility for early release. These shorter terms 
may be made conditions of probation pursuant to section 2301 (c) 
rather than terms of imprisonment directly. It is important to recog
nize that, while the length of time that a defendant would be required 
to spend a prison if he was sentenced directly to a term of imprison
ment of a year or less might be the same as that which he would be. 
required to spend as a condition of probation, the, two types of 
sentences differ in other respects. If the sentence is. to a term of im
prisonment of less than one year, the defendant would not be s.ubject 
to consideration for early release by the'Parole Commission,19 and the 
defendant would be released at the end of his term of imprisonment 
without Iurthel! supervisioll.2o 

Ii, on the other hand: the defendant was required to spend a year or 
less in a prison facility as a condition of probabation, he, of course, 
would not be considered by the Parole Commission for the setting of a 
parole term and conditions. Instead, the term and conditions of proba
tion imposed by the sentencing court would constitute a description of 
all the resh'ictions that ,vould be placed on the defendant; If a defend
ant were to spend time in . prison as a' condition of probation rather· 
than as a direct term of imprisonment, the sentencing judge would 
retain the flexibility of being able to adjust the coilditions of probation 
as appropriate,21 while the judge could not adjust a term of imprison
ment except for error.22 

The Committee has left this flexibility for short sentences in order to 
permit the Sentencing Commission to evaluate more fully the most 
effective means of dealing with offenders who, to serve the purposes of 
sentencing, should spend a short time' in a prison facility. It seems 
elear that if in a particular case the primary purpose of a s11'ort sen
tence is rehabilitation, the flexibility of requiring that time to be spent 
in a prison facility as a condition of probation is the preferable ap
proach. In a case where just punishment is the primary goal, a short 
term of imprisonment may be the preferable route. When the length 
of time that a defendant should spend in a prison facility is one year 

11 See section :l725. There are two specialized provisions for appellate review' of a sen
tpnce ut the request of the defendant in current law: 18 U.S.C. 3576, relutlng to review 
of a sentence as a special dan~erous o1l'ender, und 21 U.~.C, 849 (h). relating to review 
of a sentence us a special drug o1l'ender. 

,. A sentl'nce to a term of imprisonment ~reater than one year us to which thp spntenclng 
jnd~e Is silent concernill~ whether the sentence is subject to n possibility of the defendant's 
early release, Is not subject to such a possibility. See sections 2302 (a) und 3831 (u). 

)' Spe subchnpter D of chapter 38 (Early Release). 
"" Spe Sllbchaptpr E of chapter 38 (Parole), 
21 See section 2103(c). 
22 See Rule 3u(a) and (b) of the Federul Rules of Criminul Procedure. 

L-___________________________________________________________ ___ 
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or less, the Sentencing Commission and thesent.encing judge will ha-ye 
to evaluate carefully what purposes of sClltcncmg al'e to be served m 
deciding whether that time should be spent as a condition of probation 
or directly as a sentence to a term of imprisonment. In making that 
determination, the Commission and the judge would have to keep in 
mind ~he level of control that the judge has over the conditions of 
probatIOn: 

The Conmlittee expects that, for many cases of imprisollment for 
less than one year, imprisonment for a limited time as a condition of 
probation wi1l be the preferred sentence.23 In fact, the use of short terlps 
of imprisonment would, probably occur most frequently in cases where 
the major purpose of the sentence is just punishment, with no need for 
the correctional pi'ograms available through probation or for post-re-
lease supervjsion. . 

By providing that. a' senienceto a term of imprisonment should 
be determinate unless there is a specific reason for an indeterminate 
sentence in "an exceptional" case, section 2301 ,represents a. basic 
change in sentencing philosophy froni that of current law. :As Clis
cussed in the introduction to the discussion of the sentencing provi
sions, the current law on sentencing is based prilmLJ;ily on a rehabilita
tive model in which the, defendant is evaluated by the Parole, Com
mission after a period of time :in priso'll to determhle whethel' he 
has been "rehabilit.ated:" vV11ile it is widely, recognized that the 
rehabilitation theory is 110 longer used as the basis of parole release 
decisions, and thus of determinations as to the length of time that 
a defendant should spend in prison, ,the theory still pervades the 
federal sentencing statutes. Under current la,,', if a judge sentences 
a defendant to a term of imprisomnent that exceeds one year in length. 
that sentence will always result in the prisoner's being eligible for 
parole after serving one-third of the term, or less if the judge so 
specifies. In 110 case can the judge specify that,for example, a defend
ant should serve two years in prison and then be released for a 
transitional period of supervision. This is true even though the factors 
routinely considered by the Parole Commission in setting release dates 
reJate entirely to information known at the time 0:fsent.encingi~4 Only 
in some of those cases in which the parole release date is set outside 
the guidelines may factors not known at the time of sentencing affect 
the release c1ate.25 

23 Section 2103(c)' gives the sentencing judge considerable flexibility in modifying can': 
dltions o~ probation aml .section 2j,03(dl' permits extension of the'term of pro'hlbltion at 
any time nrlor to Its expiration . 

.. The ,"salient factor score" set forth in 28 C.F.R § 2.20. 42 1i'.R. 12045 (1\Iarch 2. 
1977), !}rovldcs for considerntion by .tlle Parole Commission, in Iletermining' whether anel 
when to release a prisoner on parole, of the numb!:'r of prior adult or juvenile con\'ictlons 
and incarcerations. the age at first commitment. whether the commitment offense im'olved 
auto tllPft or checks, the prisouer's record on probatlou or parole, nny. hlstory of heroin 
or opla te dependence, and the employment or school attendance record in the 2-year 
period preceding commitment.. . 

",; Hoffman and DeGostln, Parole Decision,.Ma'killg: Strllcturing Discretion, United 
Stlttes Ronrll of Parole Resrnrch llnit. RPllOrt i'i. Tah}p II. nt p. J1 (,T1ll1e 1(174). spt out 
In the Hearings at p. 9217. In nd<lltlon, if n prisoner has forfeited "gooll time" that hns 
not been restored, he Is deemed to have "violated the rules of the Institution to 11. setlous 
degree" and thus to be ineligible for parole. 28 C.F.R. § 2.6(n), 41 F.R. 37320 (Septem
ber 3, 1976). 

'-----~-------------------~-------------- -- -
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As indicated earlier, S. 1437, as reported, goes a long way in elimi
nating the theory of rehabHitative imprisonment and eady parole 
release as parts of the Federal corrections system. Thus, S. 1437 
strongly favors the use of determinate sentences of imprisonment over 
indeterminate sentences, unless a purpose of sentencing would be 
served better by permitting consideration of a defendant for early 
release after he has served a specified period of time in prison. The 
sentencing guidelines are required by 28 U.S.C. 9D4(j) to call for 
determinate senten'Ces unless there is a specific pUl'pose of sentencing 
that can be served only by providing a term of imprisonment. with 
eligibiJity for early release during part of the term. The judge would 
follow the sentencing guidelines recommendation unless he found a 
specific reason for imposing a sentence outside the guidelines. A sen
tence would be considered to be outside the guidelines not only if a 
term of imprisonment was different from one required by the guide
lines, but also if the defenc1ant was made eligible for early release in 
a situation for which the guidelines recommend a determinate sentence. 
n the judge imposes a sentence that was different from the guidelines 
recommendation, he would have to state specific reasons for doing 
so 26 and the decision would be subject to appellate review.27 

. It is the intention of the Committee that determinate sentences im
posed under this new sentencing system will not, on the average, be 
longer than the actnal times now spent in prison by similar offenders 
who have committed similar offenses. There will be some logical excep
tions, of course, as in the case of a white collar offense for which 
plainly inadequate sentences had been imposed in the past, but for the 
most part the average times'served shonld be similar. The guidelines 
will remove from the criminal justice system the artificially high terms 
of imprisonment that are hnposed as a means of secondguessing the' 
effects of the parole laws on the time the defendant will serve. Both the 
offender and society 'will bellefit.28 . 

The Sentencing Commission is required continually to study the ef
fectiveness of sentencing practices in achieving the purposes of sen
tencing.29 It can be expected that there will be changes over a period of' 

"" Section 2003(b). 
"' Section 3725. 
28 The SentenCing Commission is required to take into account the nature and capacity 

of the criminal justice facilities as well as the purposes of sentencing, when it promUl
gates the sentencing guidelines. 28 U.S.C. 994(g). This requirement will also help to 
avoid an unjustified Incrpase in the actual median time spent In prison hy Federal 
prisoners. In addition, continuous oversight by the Commission wlll help to spot "trouble 
points" where, despite the guidelines, disparity remains. Corrective action, such as. the 
formulation of new guidelines and policy statements, can then be taken. 

29 See, e.g., 28 U.S.C. 991(b) (1) (c) and (b) (2) and 995(a) (13)-(a) (17). 

'-----------------------------------~-~ 
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time between the types of offense and offender characteristics that the 
Sentencing COIl1ll1issi(}n believes shonlclleacl to determinate sentences, 
and those that should be indeterminate to varying degrees. The Com
mittee is not attempting to predict the direction in which such changes 
will evolve. As our knowledge of human behavior increases} we may be 
able to develop means of rehabilitating certain types of defendants 
within a set period of time in a prison faciEty, or we may learn how to 
achieve rehabilitation without prison terms in cases. in which prison is 
now almost always part of the sentence. The advantage of the sen
tenclllg provis~ons set forth III S. 1437, as reported, is that they specify 
the goals of a good sentencing system and provide the tools necessary 
to the criminal justice system to do the best job possible of achieving 
those goals, while retaining sufficient flexibility to permit changes in 
sentencing practices as better means of achieving sentencing goals are 
lea.rned. 

SECTION 2302. IMPOSITION OF A SENTENCE OF IMPRISONl\fENT 

1. In General 
This section sp<'cifies the factors to be considered by a..sentencing 

judge in det~rmining whether to impose a term of imprisonment and, if 
a term is to be imposed, the length of the term. The section also pro
vides that, if a term of imprisonment is imposed, the judge may 
recommend .It type of prison facility suitable for the defendant and 
shall specify whether the defendant should be subject to early release, 
and, if so, for what portion of the term he should be eligible for release, 
anc1 specifies the factors to be considered in making those determina
tions. The section also describes the cil'cumntances uncleI' which the 
term of imprisonment or the period of eligibility for early release may 
be modified. . . . . , . 
93. Present Federal Law 

At present there arc no general federal statutes prescribing factors 
that a judge must consider in decidin@: whether to sentence a de
fendant to a. term of imprisonment and, if so, how long that term 
ofimprisonment should be. . 

In addition, the sentencing judge has very limited control under 
current laws over the qnestion whether the defendant should, be 
eligible for release on parole prior to the expiration of the·term of 
imprisonment. The defendant whose sentence is over a year long is 
eligible for release on parole by operation of law after serving one
third of the term of imprisonment 30 unless the judge has specifically 
made him eligible for parole at an earlier time 31 or immediately upon 
commencement of service of sentence.32 The law contains no statement 
concerning when the judge should specify early or immediate eligi
bility for parole. It also does not permit the judge in any case in 
which the term of imprisonment exceeds one year to make the de
fendant ineligible for parole for a longer period than one-third of his 
term of imprisonment. 

"lSH.S.C.4205(n). 
"LlS u.s.c. 4205(b) (1). 
'"'lS U.s.C. 4205(b) (2). 

~-------------------~-------- --
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There are'several specialized sentencing statutes that provide some 
statutory guidance concerning the factors to be considered in im
posing a sentence under their provisions. These statutes relate to 
special dangerous offenders, special drug offenders, youth and young 
adult offenders, and drug addicts. . . 

Detailed criteria for a sentence to' a terrn of imprisonment longer 
than that which would ordinarily be provided for a felony are pro
vided in 18 U.S.C. 3575 for "dangerous special offenders" and in 21 
U.S.C. 849 for "dangerous special drug offenders." The criteria for 
the two' classes of offenders are parallel, except that the dangerous 
special offender provisions may apply to any felony if the criteria 
ate met, while the dangerous special drug offender provisions apply 
only to felonies involving controlled substances. In order for the 
dangerous special offender or dangerous special drug offender sentenc
ing provisions to 'apply to a defendant he must be found to be both 
"dangerous" and a "special" offender because he fits one of three 
classifications set forth in the statute. A defendant is considered 
"dangerous" if a period of confinement for a felony that is longer 
than the maximum provided in the statute defining the felony "is re
q:uired for the protection of the public from further Criminalcon.
duct by the defendant.",33 . 

The dangerovs special offender provisions apply to an offender who 
(1) was previously convicted of two or mdre separate felonies, and has 
either been convicted of the last one within five years of the current 
offense or been released from prison, on parole or otherwise, on one 
of the offenses within the past five'years; (2) comn'jtted the charged 
felony as part of a pattern of ci'iminal conduyt which'generated a sub
stantial source of his income and in ,vhich he manifested special skills 
or ~xpertise; or (3) committed the felony as part of, or in furtherance 
of"a conspiracy with three or more other :persons in which the offender 
played or had agreed to playa leadership role, or 'in which he used, 
or had agreed to use, bribery or force. The classifications of dangerous 
spedal drug offenders are substantially the same, except that they 
relate only to persons charged with controlled substances felonies, and 
where the characterization of the offense is dependent on previous 
convictions, these convictions are forfelon1es concerning dealing in 
controlled substances. Under either statut~, the applicability to the 
defendant of the special offender classification must be established by 
a preponderance of the information,including information from the 
trial, the sentencing hearing, and the presentence report. 

The Federal Youth Corrections Act 34 provides that a person who 
is under 21 years of age at the time of conviction may be sentenced 
under the Act under specified circumstances. Section 5010 (d) provides 
that It youth offender may be sentenced to a regular adult sentence if 
the court finds that he "will not derive benefit from treatment" under 
the Act. This provision has been interpreted by the Supreme Court to 
require that the court consider whether to sentence a youth offender 
'pursuant to the Act but not to require that the court state reasons 
for deciding ~hat it will or will not impose sentence under the Act. 

&'18 U.S.C. 3575(f) ;21 U.S.C. 849(f) . 
.. 18 U.S.C. 5001 et. seq. 
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If the court does sentence a youth offender under the Act, it may either 
sentence him to an indeterminate sentence 35 or, if it finds "that the 
youth offender may not be able to derive maximum benefit fro111 treat
ment ... prior to the expiration of six years," may sentence him to the 
custody of the Attorney General "for treatment and supervision" pur
suant to the provisions of the Federal Youth Corrections Act to any 
"further period that may be authorized by law for the offense or 
offenders." a6 

In both cases, the defendant is immediately eligiible for parole.37 

In the case of an indeterminate sentence pursuant to 18 U.S.C. 5010 (c), 
the defendant may spend no more than four ye:ars in prison and· must 
be discharged unconditionally from supervision on or before six years 
from the date of his conviction.3s If 11e is sentenced pursuant to 18 
U.S.C. 5010 (d) to a sentence that would apply to a regular adult 
offender, the, defendant must be rele'ased on parole at least two years 
before the expiration of his sentence and must be released from super-
vision by the expiration of his term.39 " 

If a defendant is a "young adult ()ffend~:r" between the ages of 22 
'and 26 at the time of conviction, the judge may sentence him, afte~· 
considering his previous criminal record and record. of juvenile de
linquency, his background and capabilities, his physic!)'l and mental' 
health, 'and "such other factors as mfty be considered pertinent," pur": 
suant to the Federal Yoqth Corre,ctions Actif it finds "that there are 
reasonable grounds to believe that the defendant will !benefit from 
treatment" under the Act.40 Unlike the sentencing of offenders under 
the age of 22,41 the sentencing jiJ,dge js not required to consider im- ' 
posing sentence pUrSl!ant, to the Federal Youth Corrections Act; 
rather, the sentencing 'judge 11asthe option (If imposing sentence pur~' 
suant to that Act in his discretion.' 

Finally, title II of 'the Narcotic Addict Rehabilitation Act ·12 pro~ 
vides that, if the comt finds that an "eligible offeJlder" 43' is an addict, 
and "is likely to be rehabilitated through treatment,'; the cOlut must: 
sentence the defendant to the custody of the Attorney General for 
treatment unless the Attorney General certifies that adequate facilities 
'and personnel for such treatment are not available.44 Such a commit
ment is for an indeterminate period of up to ten years, but, not "to 
exceed the maximum term of imprisonment" ·applicable to the offense. 
The defendant may, be, released on parole at any time after six mont:p.s 
of treatment if the Attorney General recommends such release to the 

so 18 u.s.c. 5010(c). 
30 18 U.S.C. 5010(d). 
81 18 U.S.C. 5017(a). 
"18U.S.C.5017(c). 
39 18 U.S.C. 5017(d) . 
• 018 U.S.C. 4216. 
" See UnitelZ States v. Dorazynaki, 418 U.S. 424 (1974), which requires the judge to find 

that an oll'endj!r under the age of 22 wl11 receive no benefit from sentencing under the 
Yonth Corrections Act, but does not require that the'judge state reasons for his conclusion. 

42 18 U.S.C. 420.1 et. seq, . • . 
• 3 "EII~lble oll'ender" Is defined In 18 U.S.C. 4251 (f) to include an~; Incllvlcluni con"icted 

of an oll'ense against the United States except an Individual wh'ose con"ictlon Is 'for 
a crime of violence, or whose cOllvictlon Is for tralllckln~ in nnrcotlc drugs (unless the 
ofl'{'I)se was committed primarily to support the defendnnt's addiction)" or ngalnst whom, 
a fl'lony charge'ls pending, or who Is on probation or parole, or who has been con"lcted of a ' 
felony on two or more prior occasions; or who has previously been committed for narcotic 
Ilddlctlon on three or more occasions. 

4t 18 U.S.C. 4253(a). 
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BoaI'd of Parole and the Surgeon General certifies "that the offen del' 
has made sufficient progress to warrant his conditional release under 
snpervision." ,16 • 

8. Provisions of 8. 1437, as Reported 
For the first time in the Federal criminal law, a court would be re

quire<J, pursuant to section 2302 (a) , to consider specified factors prior 
to the imposition of a sentence of 1mprisonment 46 in all cases in which 

. a defendant was convicted of a federal offense. The court must con
sider, to the extent that they are applicable,47 the nature and circum
stances of the offense, the history and characteristics of the defendant, 
the need for the sentence imposed to provide to the extent practicable 
just punishment, a deterrent effect, incapacitation, and an oppor~ 
tunity for rehabilitation, and the guidelines and any policy statements 
of the Sentencing Commission which are applicable. While judges 
generally consider offense and offender characteristics in determining 
the type and length of sentence to be imposed undel' current law, the 
listing of the factors to be considered serves to focus attention on the 
specific purposes of the sentencing process ancl to assure that adequate 
emphasis is given to each. Again, it should be noted that there will be 
cases in which incarceration would be appropriate to serve only one 
or t,,;o of the four listed purposes of. sentencing; nevertheless, if im
prisonment is found to be justified for anyone of the four purposes, its 
imposition is authorized under this section. In such a case, whether 
it should be imposed when authorized is a question to be resolved after· 
balancing all the relevant considerations. 

The factors in subsection (a) also apply, to thede'cision of whether, 
and if so within what portion of the term of imprisonment, eal'ly re· 
lease by the Parole Commission should be permitted. For the reasons 
discussed earlier,rehabilitation is the only purpose of sentencing that· 
might be served by permitting early release by the Parole Commission, 
particularly as more is learned about the effectiveness of programs 
whose purpose is to pr~vellt future criminal behavior. As in the situa
tion. with regard to imprisonment for rehabilitation, however, early 
parole release is to be made available ,only in the'''exceptional'' case; 
determinate sentences will be the rule, with €arly·release the rare excep- ' 
tion: The purposes of just punishment, incapacitati011, and deterrence, 
however, may be determined as well, if not besJ!, at the time of sentenc
ing as at any other time, and they are purposes concerning which the 
members of the Parole Commission have no' training or temporal 
advantage,that would make their evaluation of such factors preferable 
to an evaluation by the court. 

It is expected by the Committee that in rare instances the term of 
imprisonment needed in a particular case to serve the purposes of 

'"18 U.S.C. 4254 . 
• 0 The factors' are required to be conslderec1 In c1etermlnlng whether a term of'lmprls· , 

onment should be imposed, in determining the appropriate length of any such term, and 
In c1etermlnlng whether any portioII' of the term should be subject to the defendant's early 
releas~. The court Is also required to consider policy statements Issued by the Sentencing 
Commission In decl<llng' whether to make a recommendation as to the appropriate type of 
prison facility for the defendant. See section 3821 (b). 

"The phrase "to the e~tent that they are apr,lIcable" acknowledges the fact that 
dUferent purposes of sentencing "are sometimes served best by different sentencing alter· 
naUyes. 'l'he Commlssicn should concltHle, for example. thnt given the current state of 
ImowledA'e a sent~nce solely for purposes of rehnbllltation would suggest a sentence other 
than a term of imprisonment, unless the case is an "exceptional" one. 
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just punishment, incapacitation, and deterrence will also p'ermit a 
period during which a defendant is subject to early release to satisfy 
the purpose of rehabilitation. It is expected that in many instances the 
term of imprisonment. necessary to serve the purposes of just punish
ment, incapacitation, 01' deterrence will exceed any period necessary to 
serve the pur1?ose of rehabilitation, thus resnlting in a term of im
prisonment wIthout early release permitted. This will often be the 
situation in the case of a white-col1ar offender who requires noillcapa
citation since it is unlikely that he will again be in a position similar to 
that which enabled him to commit his offense, who is not in need of 
rehabilitation in the traditiqnal sense of the term, yet who clearly wai'
rants imprisonment for purposes of assuring just pUllisl1ment and 
deterring others from engaging in similar conduct. 

S. 1437, as reported, drops the special sentencing provisions permit
ting 2}d:ended terms of imprisonment for special dangerous offenders, 
but does not reject the idea that the most dangerous groups of offenders 
shouldl'eceive the most substantial sentences.· 

The C0mmittee believes that the guidelines provide an appropriate 
means for embodying the sUllie considerations which are contained in 
CUlTent special dangel'ousofl'ender statutes. In 28 U.S.C. 994(f), the 
Sentencing Commission is specifically directed to assure that the sen
tencing guidelines require a substantial term of imprisonment for a 
defendant who has an extended criminal histoi'y, is a career criminal, 
or is engaged in l~acketeerjng in a managerial or supervisory capacity. 
S. 1437, as reported, also drops the special sentencing provisions for 
'youth offenders, young adult offenders, and drug addicts. Under S. 
1437, as reported, the Sentencilig Commission is'l'equited to consider 
what impact, if any, such characteristics of the defendant as his age 
und his physical condHion, including drug dependence, should have 
on the appropriate. sentence. By including such considerations in the 
formulation of sentencing guidelines, uniform treatment of the char
acteristics for all defendants similarly situated will be promoted. In 
addition, the Code places in 28·U,S.C. 994 a presumption that a young 
first. offender; who has not committed a serious crime, not receive 
fL sentence to imprisonment. . 

Subsection (b) provides that a' court may not modify a term of 
'imprisonment once it has been imposed except in two instances. First, 
paragraph (1) gives the court authority, upon motion of the Director 
of the Bureau of Prisons, to reduce an imposed term of imprisonment 
and to establish or increase a portion of the.term subject to the.defend
ant's early release, but only for "extraordmal'Y and compellmg rea
sons". '1'he standard is a high one and, it is contemplated, will be met 
only in unusual cases. The COnlmittee believes, however, that such a 
"safety valve" should be available, as a last resort, for modification of 
a sentence by the sentencing court, especially with the increased use 
of determinate sentences. The Director of the Bureall of Prisons might 
file a motion under this section, for example, where it became apparent 
that a non~dangerous prisoner would soon die of Cancel'. The court 
could then reduce the sentence to the time already served. UncleI' some 
other circumstances the court might wish only to reduce the sen
tence to spmething more than time served, or to permiteady release 
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by the Parole Commission where it has not been permitted earlier. 
The Committee's decision to vest the authority to initiate such recon
sideration solely in the Director of the Bureau of Prisons reflects the 
Committee's view of the very limited nature of the provision.48 

Most sentence modifications will occur pursuant to Rule 35 of the 
:Federal Rules of Criminal Procedure, as amended by section 111 of 
the Crin1inal Code Reform Act of 1977. That rule carries forward cur
rent law provisions concerning correction of an illegal sentence or 
one megally imposed. It also contains new provisions that permit the 
sentencing coilrt to correct a sentence in two new situations. First, the 
court is permitted to correct a sentence that is the result of an incor
rect applicaion of the sentencing guidelines. Second, the court is re
quired to correct a sentence that has been found by a court of appeals 
to be clearly unreasonable and that has been remanded for imposition 
of a greater or lesser ~entence, and to correct a sentence if the court of 
appeals llas found the original sentence to be clearly unreasonable 
and has required additional sentencing proceedings, if the proceedings 
indicate that the original sentence was incorrect. . 
. Two other salient points shonld be noted in conjunction with this 

section. In articulating for the first time a general philosophy of sen
tencing-embodying the concepts of deterrence, incapacitation, just 
punishment, and rehabilitation-the Code avoids t11e highly emotional 
past debate over whether or not there should be a general sentencing 
presumption either in favor of incarceration or alternative to incar
ceration. The appro~ch taken in the Code is to avoid any general refer
ence to either presumption and, instead, rely on the general purposes 
of sentencing, leaving to the specific guidelines promulgated by the 
Commission the issue of whether imprisonment in an individual case 
is propel' or not. . 

Second, it is, of course, apparent that the general purposes of sen
tenchlg, in and of themselves, will not solve the problem of disparity. 
Obviously, this section must be read in conjunction with the specific 
guidelines, and other provisions of tl1e hill, which are designed to deal 
with the immediate practical problem of disparity. . 

SEOTION 2303. PAROLE TERlII AND OONTINGENT TERM INOLUDED IN 
SENTENOE OF llIPRISONl\IENT 

1. In General 
This section provides that a sentence to a term of imprisonment that 

exceeds one year automatically includes certain collate:ral con
seqnences, and thus makes clear that the application of such con
sequences in the future does not involve a new 01' additional sen
tence for the same crime. 
fZ. P?'esent Feclercit LGll.o 

Under current law, both the length or time that a defendant may 
spend.on parole following a term of imprisonment and the lcmgth of 
time for which. a parolee may be reimprisoned following parole re
vocation are dependent on the length of the original term of impris
onment . 

• 818 U.S.C. 4205 (go), which contains It provision permitting the court to reduce a·ny 
minimum term to the time served, places simllar reliance upon the Director of the 
Bureau of Prisons to file the motion requesting the modification. 
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Undel' 18 US.O. 4210 (a.) ,n parolee remains in~~le legal c~lst~dy 
and under the COl1trol of the Attorney General untIl the eXpIratIOn 
of the maximum term or terms of imprisonment to which he was sen
tenced. Thus, the smaller percentage of his term of imprisonment a 
prisoner spends in prison, the longer his period of parole supervision. 
The jurisdiction of the Parole 'Commission may be terminated by op
eration of law at any e3;rlie~' date under 18 US.C:.4210 (b) ~f th~ de
fendant was released as If on parole at the end of Ius ,term of unprIson
ment less credit toward good time 49 and there are less than 180 days 
of the term of imprisonment remaining. It may also be terminated a,t 
(1). earlier time if, upon its own motioll or motion of the parolee, the 
Parole Oommission determines to. terminate supervision before the' 
statutory time. The Pu,role Opmmission is. required to review periodi
cally the lleed f01,' continued supervision,so and may not continue 
supervision for more than five years after the parolee's release on 
parole unless it makes a finding after a hearing "that such supervision 
should not be terminated because there is a likelihood that the parolee 
will engage in conduct violating any criminal law. " 51 ' 

Under current law, if a parolee violates. acondition of parole that 
results in a determination. to revoke parole, the l'ev(lcation has the ef
fect of requiri:q.g the parolee to serve the remainder of his orighial 
term of imprisonment, subject to periodic consideration for rerelease 
as r~quired for any prisoner who is eligible for parole. 
3. Provisions of S. 4137, a8 Reported 

This section deals with two col1ateral consequences of a sentence to 
a term· of imprisonment that exceeds one year. 

First, each such sentence includes a separnte term of parole.52 The 
characteris.tics of that term of parole are dealt with in subchapter E 
of chapter 38; in essence the effect is to provide for parole upon 
release from imprisonment for all defendants whose terms of im
prisonment exceed one year. This differs from the current system in 
that tJle length of the term of parole will be related to the seriousness 
of the offense (and in many cases the length of imprisonment), rather 
than the odd current system where the length of time on parole is 
longer for the good parole risk released after serving a small percen
tageof his term in prison, and shorter for the bad parole risk who 
is released on parole aftet serving most of his term of imprisonment 
or released at the expiration of his term less any accumulated good 
time. It also 'differs from. current law in that it makes a term of parole 
part of any term of imprisonmelit that exceeds one year, regardless of 
whether the prisoner has been released early by the Parole Oommis
sion or has served his full term of iJnprisonment. 

The Committee has drawn an important distinction between the 
function of determining an appropriate release .date for a prisoner, 
and the nmction of providing parole supervision and assistance to 
recently released prisoners. It has concluded that,while for almost. 
aU cases a 'determinate sentence not subject to early release is appro'
priate, the supervision and assistance provided to prisoners released 

•• See 18 U.S.C. 4164. 
(;() 18 U.S.C. 4211(b). 
Gl18 U.S.C. 4211 (c) (1). 
GO See section 3843 (b). 
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on parole under current law ·would be useful to most, if not all, persons 
released from prison after a term of imprisompent of more than one 
year, regardless of i 1hether their sentence was determinate or 
indeterminate. ., 

Second, each sentence to a term of imprisonment that exceeds one 
year also includes a contingent term of imprisonment (ninety days 
in a.felony case-thirtyc1ays inthe case of a Olass A misdemeanor) .53 

Such a term applies only if an offender is recommitted for violation of 
a parole condition and has previonsly served all the term of imprison
ment originaJly imposed upon him except for a period snorter than 
the contingent terms specified in the statute. The contingent term 
is designed to provide a l'ealistic deterrent to the violation of a 
condition of parole by a person who has beeil sentericec1 toa determinate 
sentence in prison or required to serve all or almost an of hi's original 
m,aximuni term of iinprisonmel1t.1)4· . 

SECTION 2304. 1\fULTIPLE SENTENCES OF n.rrrusON1\illNT 

1. h1, (Jene1'(il :-
This section provides the rules for determining the length of a term 

of imprisonment for a person convicted of 1n01'e than one offense. It 
specifies the factots to be considel'(3d in determining whether to impose 
concurrent or consecutive sentences as well 'as a limitatiohon the term 
of imprisonment that may be imposed for multiple offenses. It further 
provides that cOl1secuti,re sentencps, and 'any portions thereof during 
which the defendant is subject to early release, shall be treated as a 
single sentence for administrative purposes. 
g .. Present F ede)'{J,l La1.o 

There are no pl'ovisions of current law covering the contents of this 
section.55 Sentences may be i1uposed to run either concurrently or con
secutively and no statutory guidance is provided to the courts.50 Terms 
of imprisonment imposed at the same time are deemed to be concurrent 
rather than consecutive sentences if the sentencing court has not speci
fied otherwise. 51 Exceedingly long consecutive terms commonly are 
avoided through the exercise of judicial restraint. . 

A term of imprisonment for it person already serving a term of im
prisonment at the time that he receives ·a second sentence is deemed to 
be concurrent with the first sentence if the first sentel'lce is for a Federal 
offense,58 and is deemed to be consecutive. if the first sentence is for a 
State or lQcal offense. 59 

G" The contingent term of Imprisonment would apply to a term of imprisonment for a 
Clnss A misdemeanor only when the term exceeded one year In length becnuse the defendant 
was sentenced to consecutive terms of Imprisonment that exceeded one .yenr. 

G·\ An o/f('nder who violntes a condition of pnrole and who Is reimprlsoned for the con· 
tingent term will; of course, be subject to reparole at uuy time the Parole C'ommlssiou 
decWes his release Is warranted; therc Is no necessit3" otherwise that. he actually remain 
In confinement for the full period. Sec section 3S44(1). . .. . 

"" 18 U.S.C. 4161, J!owever, does deal with aggregating sentences for purposes of good 
time allowances, and 18 U.S.C. 4205 (a) provides in e/fect for aggregation· of sentences 
for ]HlrpOSes of determining the date of parole ellgib!l!ty. . 

.. See, e.g., Pm·eim v. Unitell Stute8, 347 U.S. 1 (1954), sustaining tIle Imposition 
of consecutive sentences for conspiracy to commit mall fmud aml thll.t substantive offense. 

err See BOl'llnt v. UllitCll Stutes, 409 F.2d 433 (D.C. Cll'. 11)67), cert. denied, 39'5 U.S. 
916 (1969). . 

us See Srtbas Y. HUllspeth 122 F.2d 85 (10th Cir.1941) . 
.., See Unitell State8 Y. Harri80n, 156 F. Supp. 756 (D.N.;/" . .1957). 

92-919 0 - 77 • pt. 1 ~ 60 
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3. Provisions of 8.1.437, as Re1)orted 
Section 2304 (a) provides that sentenc~s to multiple tel'l~s of impris

onmeilt may be imposed with one exceptlOll to be served eIther c~)llcur
rently or consecutively, whether they are imposed at the san:e tIm~ or 
one term of imprisonment is imposed while the defendant IS servlllg 
another one. Consecutive terms of imprisonment may not: contrary to 
current la ,,-: be imposed ~or, an offense ,descrj bed in section,10,ol (Cri~
ip:al Attempt), 1002, (Cnmmal ConspIracy) , or ~OO? (C1'l111lnal SolIc
itation), and for an offense that was the sole ob)ectrve of the attempt, 
conspiracy, or solicitation, l.'his limitation on consecutive sentences 
follows the recommendation of the National Commission. Of course, 
jf the attempt, conspiracy, or solicitation involved plans for a complex 
pattel'll of criminal activity and the defendant was convicted of at
tempting, conspiring, or soliciting such a pattern of activity, the fact 
that he 'was also convicted of completing one or more, but not all, the 
planned offenses would not preclude, under the provisions of section 
2304( a), the imposition of consecutive terms of imprisonment. 

The Brown Commission also specified that terms should not be 
consecutive in two other situations: that in "hich one offen$e is a lesser 
included offense of the other, and that in which one offense prohibits 
the same conduct as the other, while one statute describes the conduct 
generally and ailOthel' statute describes the conduct specifically. The 
Committee has not included the first of these provisions since.it con
sidm'S comriction for an Qft'ense and ~ le::ser included offense to be 
constitutionally improper, The second siltuation is covered in new 
28 U.S.C. 994 ( 0) in the form. of guidance to tlhe Sentencing Commis-
sion in promulgating policy statements for sentencing. . 

Section 2304(a) also codifies the rule that, if the court is silent as 
to whether sentences to terms of imprisonment imposed 'at the same 
time are concurrent or consecutive, the terms run concurrently, If, on 
the other 'hand, multiple terms of imprisom'nent are imposed 'at dif
ferent" times without the judges' spec.ifying whether fihey are to run 
c~mcurrently or consecutively, they ,,-ill run conseClttively. This car
nes forward current law where both sentences are for federal offenses, 
but changes the law that now applies to a person sentencecl for a fed
eral offense who is already serving a term of imprisonment for a state 
offense. . 

The subsection also provides that the imposition of consecutive terms 
of imprisonment operakes to make any portions of the terms duting 
which the defendant is subject to early release also run consecutively. 

Subsection (b) provides that in evaluating ,,-hether the sentences 
should run concurrently or consecutively, the court must consider the 
nature and circumstances of the offense and the history and charac
teristics 'Of the offender, the IH:'ed for just punishment, cletel'l'ence, in
capacitation, and rehabilitation, and the sentencing guidelines and 
any pertinent policy statements of the Sentencin,q; Commission. It is 
a~ticipated that in 'Certain situations a purpose of inca})acitation alone 
mlght warrant imposition of consecutive terms of imprisonment, ,,-hile 
in other situations the same considerations mig'ht mandate the imposi
tion of concurrent terms. COl'J'ep])oncli l1g1y. 'although offenses com
mitted in the course of a sin,gk criminftl eDisodp would ordinarily be 
appropriate subjects ,for concurrellt f:ontcnccs, thcre "-ill be instances, 
in which the just punishment purpose of sentencing might require the 
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imposition of distinct, separately indentifiable sentences' for each of 
the particular ofrenses the defendant is found to have committed. The 
subsection simply serves to caU attention to the fact that in this sentenc
ing determination, as hlany other sentencing determination, the prin
cipal focus should be upon the purposes to be served by the,sentence, 
and that the nature of the sentence should be structured accordingly.GO 

Subsection (c) imposes a limitation on the maximum length of 
consecutive terms of imprisonment.G1 It prohibits the imposition of 
cOllsecutjve terms' of imprisomnC'ut impoRC'<l at the same time that 
exceed the. term authorized by the provisions of section 2301 for 
the cJass of offense one grade higher than the most serious offense of 
which the offender has pef}n found guilty. But for this provision, 
if an offender were to be sentenced fOl: four Class D felonies and one 
Class C felony he would face a possibility of imprisonment for up to 
thirty-six years. However, under this provision the maximum avail
able sentence 'would be that authorized for a Class B felony-twenty
five YC1Ll'S. 

Subsection (d) provides that consecutive terms of imprisonment 
and any portion of those terms during which the defendant is subject 
to early release shall be treated as an aggregate for administrative 
plll'poses, thilS simplifying administration. 

SECTION 2305. CALCUIJATION OF TER:M: OF IMPRISONMFlNT 

1. In General 
This section provides the method of calculating the onset of a term 

of imprisonment and contains provisions for crediting an offender 
for prior custody. 
93. Present Federal Law 

Current Federal law on these subjects is contained in 18 U.S.C. 
3568. That section provides that the term of imprisonment commences 
on the date that the offender is received at an institution for the serv
ice of his sentence or on the date he is taken into custody awaiting 
transportation to the place he is to serve his sentence. It iurther pro
vides that the offender willl'eceive credit for any time spent in custody 
in connection with the offense or acts for which the sentence was 
imposed. 
3. Pl'o~'isions of 8.143'7, as Reported 

Subsection (a) o:E section 2305 provides that the sentence commences 
on the date that the defendant is received at the detention facility at 
which he is to serve his sentence or is received in custody awaiting 

00 The problem of determining whether 'to Impose ·concurrent or consecutive terms of im
prisonment under current law is made even more acute· by the fact that a period of criminal 
conduct on the part of an inclividual often Illay be dissected into a number of Federal offenses 
as different jurisdictional bases provide nuthorlty for charges filed under separnte statutes. 
For example, under current law the mailing of fifty letters to effect a scheme to defraud 
technlcnlly constitutes the commission of fifty offenses for which separate charges could 
be brought and separate consecutive sentences Imposed. Under the jurisdictional nppronch 
of the Code. however. the snme conduct would constitute one offense-the violation of 
section 1734-wlth the fifty mailings constituting It multipllcltous satisfaction of the 
jurisdictional base for the single offense. Therefore, under the Code appronch the possi
bility of the Illlpo~lt!on of unwarrnnted consecutive sentences is materlnlly leRsened by the 
very manner In which the description of the offenses are drafted in part II. The provisions 
of this section may thus be considercd only one of two means by which more rationality 
may be brought hy the Code to the subject of multiple sentences. 

01 The subsection Is derived from a more restrictive. but essentially similar. proposal by 
the National Commission (see Flnnl Report, § 3204 (3), (4) which representatives of the 
American Bar Association had recommended be broadened to the reach employed In 'the 
Code (Hearings, p. 15817». 
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, transportation to such a facility. Current law language differs from 
sllbsection (a) by stating that a sentence begins from the date of 
receipt at a facility for transportation to the place wll'.re f'entence will 
be served if t1le defendant is committed to the facility w'here he wiH 
await transportation. The Committee does not intend a different re
sult by not specifically requiring that the defendant be committed to 
the facility from which he will be tl'allsported." 

Subsection (b) provides credit towards the sentence of imprison
ment for any time the defendant has spent in official custody prior to 
the date the sentence was imposed ",11ere the custody was a result of 
the same offense for which the sentence was imposed. or was a result 
of a separate charge for which he "'as arrested after the commission 
of the current offense. No credit would be given if such time had 
a.1ready been creditec1 toward the service of· another sentence. 

SEC1'lOX 2300. IlIIPJJElIIENTATION OF i .. SENTENC1<: OF l:i\Ii'RISONlIIENT 

This section cans attention to the imprisonment, early release, and 
parole provisions in subchapters C, D, anc1 E, respectively, of chapter 
38 to facilitate appropriate reference to the portions of the Code that 
control the genera,] administration of imprisonment and release 
matters. 
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PART IV.-A.InUNISTRATIOX A:N:D PROCEDURE 

Part IV of the CrimulalCode sets forth the sections of the new 
title 18 that deal with procedure and administration. The nine,chapters 
contained in this part deal with investigative and law enforcement 
authority; ancillary investigative authority; rendition and extradi
tion; jurisdiction and venue; appointment of counsel for ,indigent 
offenders i release and confinement pending judicial proceeding; dis
position of juve:l1ile or incompetent offenders; pretrial and trial 
procedure, evide:nce, and appElllate review; and post-sentence. 
administration. ' 

The provisions contained in Part IV of the Code in large mElasure 
correspond to those sections of existing title 18 that 'appear in Parts 
II throug!l V of that title (18 U.S.C. 3001 et seq.)·; The Committee 
has not attempted the comprehensive revision of this part of existing 
law that has been ,undertaken for Parts I through III of the new 
Criminal Code. Instead, with certain exceptions, the Committee has 
maintained the basic sections of current law while restructuring and 
l'epositioning them in a more logical order, removing or rewriting 
archiac language, deleting outdated sectionsz conforming the language 
used to the basIC Code style, and incorporatmg the general definitions 
set forth in section 111. 

The Committee believ:es that a total and comprehensive review 
and revision of all of the procedural and administrative sections of 
the Criminal Code is a worthwhile and necessary project which should 
be undertaken. It is the Committee's opinion that the scope of the 
present bill is so large and complex that an 'additional effort at full 
procedural reform is presently not warranted in terms of the time 
and effort that would be reqUIred and the extended delay that such 
an effort would engender. It is hoped that the Congress, the Depart
ment of Justice, and the bench and bar can turn their attention to a 
more fundamental review of Federal criminal procedure soon after 
enactment of the Code. 

Despite the fact that the Committee did not undertake a funda
mental revision of the procedural area, major innovations in several 
areas arc contained in Part IV. These include such matters as a re-

, vision of the extradition laws,l a comprehensive series of statutes on 
the determination and effect of insanity at all stages of the Criminal 
Justice process,2 a new procedure for the collection of criminal fines,s 
a new series of statutes dealing with eady release from prison,'! and a 
l'evisecl series of statutes on parole mattel's.5 These innovative provi
sions will be dibcnssecl in some detail in the following portions of this 
Report. 

1 Subchapter B of chapter 32. 
• Subchapter B of chapter 36, 
a Subchapter il of chapter 38. 
'l'luhchapter n of chapter 38. 
G Subchapter .ill of chapter 38. 

(937) 
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The buik of the sections contained in Part IV are, as noted, drawn 
largely from existing law. While major language changes have been 
made in many of these sections, these changes are primarily designed 
to conform the text of the statutes to the rest of the Code and to elimi
nate inconsistent and redundant phrases and wording. For this reason, 
the Committee has not prepared as detailed a report on these provi
sions as' was prepared for the sections contained in Parts I, II, and III, 
and is, instead, relying' on existing legislative and judicial history 
to provide the necessary meaning and content. Changes other than 
those of a minor nature, however, will be noted. 

In preparing Part IV of the Code, the Committee is particularly 
indebted to the Subcommittee on Penitentiaries and Corrections for its 
work on. the subjects of parole and prison administration and to the 
Subc9mmittee on Juvenile Delinqu~ncy for its work on juvenile de.., 
linquency procedures. Much of the e·fforts of these Subcommittees and 
their staffs are reflected in the provisions of Part IV of the Criminal 
Code covering those flubjects. 6 

~ 

• Subchapter A (Juvenile Delinquency) of chapter 36; subchapter C (Imprisonment) of 
cha.pter 38 ; 'and subchapter ID (Parole) of chapter 38. The work of the Subcommittee o'n 
Penitentiaries and Cor.rectlo.ns is also reflected directly in the extensive provis~ons con
cerning the Bureau of Prisons, the Federal Prisons Industries. and the Parole CommiRsion 
that are contnlned in section 121 aud confQrmiug amendments of ihe subject bill, adding 
three new 'chapters to title 28 of the United States Code. • 
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CHAPTER30.-INVESTIGATIVE AND LAW ENFOROEMENT AUTHORITY 

Chapter 30 contains two subchapters. The first designates the Fed
eral investigatory agencies that are to have primary responsibility for 
detecting and investigatingtbe commission of the various Federal 
offenses. The second specifies the basic law enforcement duties and 
autliority of tDe Federal agencies which conduct the investigation of 
the most common Federal offenses, including virtually all of those 
contained in the new title 18. 

SUBOHAPTER A.-INVESTIGATIVE AUTHORITY 

(Sections 3001-3003) 

ThIs,subchapter designates the investi~ative agencies that are to' 
have the responsibility for detecting and lllvestigating particular of
fenses within the new title 18 as well as those offenses located in the 
other titles of the United States Code. The Committee has concluded 
that it is the' responsibility of the Congress to designate, at'least in Il 
general manner, the Federal investigatIve agency that is to have pri
mary jurisdiction over each offense the Congress has defined. 

This subchapter is necessary because of the very nature of the codifi
cation effort. As offenses were simplified and consolidated, and as juris
dictional f'actors were separated from the basic elements of the offenses 
and stated separately, all of the existing designations of investigatory 
authority became attenuated, and a full redesi~ation became neces
sary. To the greatest extent possible, the CommIttee has 'attempted to 
follow the eXIsting investigatory jur~dictionallines. Sometimes, how
ever, this could not be achieved. The COmrriittee, therefore;" has pro
vided for 'a redesignation authority in sections 3001 (b) and 3002 (b) to 
permit a workable and flexible nieans of refining the necessarily broad 
dictates of sections 3001 (a) and3002(a). As with current law, not all 
off~nses are assigned to specific agencies. All ~rffenses not specifically 
assIgned are reserved to the Attorney General in paragraph (16) for 
appropriate assignment. . . '. 

The"Committee is also awa,re that there are a number of agrooments 
among investigative agencies dividing investigative fUl'isdiction 
among them. The Committee does not intend to affect such agreements 
except. where the provisions. of the new Code require their amendment. 
All of the agreements insofar as they rely ~m statutory references 
to title 18 will have to be rewritten. To the extent that the provisions 

(939) 
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of section 3001 apply, the agreements ilhould conform to theRe provi
sions except to the extent that redesignations are agreed upon. In the 
absence of any clear cut designations, the Committee suggests that the 
existing fig-I'cements be rewritten to continue current ,practices amI 
that the designations made by the Attol'1ley General also reflect to 
the greatest extent possible the existing ini'estigatiYe jnrisdiction 
arrangen"lents. 

The Committ(le wishes to stress the fact that it has carefully chosen 
tQ use both the terms "detection" and "investigation." Olearly the exist
ing Federal investigatory agencies have the obligation not only to 
investigate offenses that are brought to their attention, but also actively 
to detect the fact that an offense has beell or is being committed even 
if it has not yet come to light. ' 

There are any number of sections scattered throughout title 18 and 
other titles of the United States Oode under which specific investiga
tory authority for designated offenses is lodged in individual agencies. 
For instance, the d'ecret Service~s investigative authori~y is contained 
in 18 U.S.O. 3056, t11at of tIle postal inspectors in 18 U.S.O. 3061, that 
of tho Immigration and Naturalization Services in 8 U.S.C. 1324(b), 
and the general inirestigatory al1thol'ity of the Federal Bureau of In
vestigation in 28.;o.S.0. 533 and 534. Under section 300;1 these sections 
are combined so that all major investigatory and' detection authorit~y 
is set forth in one place. 

This subchapter also contains provisions, in sectior 3003, authorizing 
use outside the United Stu.too of the NaHon's :armed forces to ,assist a 
law enforcement agency in exercising its authority relative'to an of
fenso subject to the extraterritorial jurisdiction of the United States. 

SECTlO,IS' 3001. INVESTIGATIVE AUTHORITY OVER' OFFENSES WITHIN 'l'IUS 
TITLE 

Section 3001(l1) sets forth in sixteen, paragraphs the basic break
down of the investigative jurisdiction for the va,rious offenses COll-. 
tained in the new Oode. 

It should be noted t:lil.t section 3001 (a) refers to the "primary" re
sponsibility for detecting and inve£tigating the commission of offenses. 
This ,word is used to highlight the fact that all Federal investigators, 
in the exercise of their duties, have the responsibility to investigate 
and detect the commission of any Federal offense of which they become 
aIVare. It may be that, in'the course of an investigation of an offense 
over which an investigator's agency has primary responsibility, the 
case m!!-y ~urn into the investigation of a Wholly unrelated offense that 
falls wIthm the purview of another agency. In such an event, the first 
investigator has authority to continue his investigation until a refer
ence of the case to the primary agency can be accomplished. How,ever, 
it is intended that wherever possible, and as soon as it is feasible, 
investigations should be conducted by the agency with primary 
responsibility., ' 

In dividing investigative jurisdiction among the major Federa1 
investigative agencies, in addition to specifically dC3ignating the of
fenses that fall w~thin the jurisdiction of each agency, the Oommittee. 
has also used in several paragraphs a more generic statement referring 
to "offenses arising from the administration or enforcement of the Jaws 
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relatjng to", the basic statutes over which the agency in question exer
cisei;' jurisdiction. For instanc(', paragraph (1) of subs('ction (a) uses 
the quotecllanguage in reI ation to immigration and nationality offenses 
when describing the im'estigative jurisdiction of the Immigration and 
Naturalization Service, and, paragraph (2) uses the quoted language 
to .refer to offenses relating to the internal revenue laws in describing 
the investigative jurisdiction of officers of. the Department of the 
Treasury. 'fhe quoted language, which a.ppears in seven of the first 
eight .paragraphs of suhsection (a), is intended to covel' situations 
whe:r:e in the. course of their duties one of the agents in question is as
saulted, bribed, or a .crime otherwise in the jurisdiction of another 
agency, such as obstruction of a government function 01' obstruct jon of 
justice, is committed that relates closely to the laws the specific agent 
or agency is charged with enforcing. Bribery and assault of. Federal 
officers genera,lly are ,within the investigative jurisdiction of the Fed
eral B.ureau of Investigation assigned such responsibility by sta~ute or 
purs~lant to. regulations issued by the Attol'll(,y Genera1. However, 
bribery of an intel'llalrevenue officer is. currently investigated 9Y per
sonnelof the Depa.rtment of the Treasury; similarly, assault on a postal 
employee is investigated by agents of the Postal Service. Th(} Commit
tee inteilcls that the existing investigative jnrisdiction for the basic 
Federal investigative agencies for these kinds of offenses continue to be 
ex~rcised in . this rashioll, and the above quoted Janguftge was 
drafted with that result in mind. Here, too, the phrase "primary re
sponsibility" has an intended meaning. The investigative responsibility 
for such related offenses is designated as primary with t.he assigneclin
vestigatiye ag<:'Jlcy. A secondary responsibility wonJd a1ways ('xist. for 
other agencies who discover such offenses in the course of their investi
gations, and, most importantly, the F.B.I. would retain secondary' re
sponsibility which would be-available in the unlikely sitnat}onof a 
major Fedm;al agency becoming corrnpted to the ('xtent that it conld 
not. clean its own honse. The, Committee beHeves that this latter use of 
the concept ot "primary" and "secondary" inv('stigative r('sponsibility 
by the F .. l3.r. should be, used only on rare 09casions, with circumspec
tion, and only at the direction of the Attomey General. Those para
grarhs that do not. have this Janguage concern generally minor investi
gative agencies with authority oyer limited statutes or the F.B.I. or 
Attorney General wl1<'re such 'additional jnrisdiction for investigation 
is clearly present. 

Paragraph (1) concerns offenses defined in sections 1211-1214 or 
the .proposed Code. These are immigration offenses and the investi
gative authority for these specific offenses and for other offenses 
arising from the administration or enforcement of the laws relating 
to immi'gration and nationality is assigned to the Immigration and 
Naturalization Service as in current law. 

Paragraph. (2) assigns the investigative authority over offenses 
set forth in subchapter A of chapter 14 (Internal Revenue Offenses), 
theft. offenses involving theft from an interstate shipment of ammuni
tion, a firearm, or a destructive device, theft offenses where the prop
('rty is ammnnition or a firearm that is moved across a stat.e boundary, 
certain explosive offenses set. forth in title 1,5, United States Code, and 
cross referenced to section 1821 (a) (2), and the firearms offenses set 
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forth in section 1822, as well as those offenses arising from the adminis
tration and eniorcement of the laws relating to the internn.l revenue 
and the other enumerated offenses, to the Secretary of the Treasury. 
The Committee assumes that the chapter 14 offenses, as uncleI' current, 
law, will be assigned to tIle Internal Revenue Seryice and the chapter 
18 offenses to the Alcohol, Tobacco, and FirE'fI,rms Bureau of the De
partment of the Treas11l'Y, as is the case under current law. 

Paragraph (3) deals with investigative jurisdiction over certain 
property destruction and explosives offenses for which, as is the case in 
current law, there is concurrent jurisdiction vested in two investigative 
agencies. Thus, if the offense involyes property destruction can sed by a 
destructive device that damages either property used in an activity 
affecting interstate commerce or property used by an organization re
ceiving Federal financial assistance, involves explosive offenses set 
forth in section 1821 (a) (1) or (a) (4), or involves using a weapon in 
the cOurse of a crime (section 1823), there is concurrent investigative 
jurisdiction 10dgeCl: in the FeedralBureau of Investigation and the 
Secretary of the Tl'easury. As wit11 paragraph (3), the Committee ex
pects that the Secretary of the Treasury will assign his investigative 
jurisdiction under this paragraph to the Alcohol, Tobacco, and Fire-
arms Bureau. " ' 

Paragion,ph (4) assigns investigative responsibility oyer offenses 
contained in subchapter (13) of chapter 14, dealing with customs of
fenses and offenses arising from the admiIlistration or enforcement 
of the laws relating to' Customs, to the Customs Service. This con~ 
forms to current law. , 

Paragraph (5) lists two specific jurisdictional bases set forth in 
the theft series of offenses (sections 1731 (Theft), 1732 (Trafficking 
in Stolen Property,) and 1733 (RC'ceiving Stolen Property)) and as
signs investigative jurisdiction to the Secretary of Agriculture. Theft 
in these cases deals with matters peculariarly within the jurisdiction 
of agricnltnre inspectors.l In addition, nml'.'r paragraph (5), offenses 
described in section 1851 (Fraud in a Health Related Industry), other 
than subsection 1851 (a) (4), and those described in section 1852 (Dis
tributing Adulterated Food), as well as offenses arising from the 
administration or enforcement of the laws relating to agriculture, 
are similarly made the investigatory responsibility of the Secretary 
of Agriculture. 

Paragraph (6) sets forth the investigative jurisdiction of the United 
States Secret Service. The major 'area of investigative jurisdiction 
for the SecI'et ServJce relates to COllnterfeiting and forgery. An effort 
has been made to delineate the coilfines of the existing grant of juris
diction set forth in 18 U.S.C. 3056 and to duplicate it as much as 
possible. Thus, the Secret Service may investigate any of the counter
feiting or forgery offenses set forth in sections 1741 tlll'ough 1745 if 
the offense involves a security made, issued, or guaranteed by the 
United States ~ with one exception) or made orjssued by a foreign 
govel'l1mC'nt. The term secnrity is carefully cbfinectin section 1746 (f) 
and as the counterfeiting subchapter is referenced in paragraph (6) 
the definition is intended to ap})ly here as well. The exception con
cerns a money' order made 01' issued by the United States Postal 

1 Section 1731 (c) (25) offenses involving rood stamp coupons, and section 1731 (c) (26) 
offenses involving agricultural products stored In licensed warehouses. 

L-_________________________________ ~ __ ~ 
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Service. ,Such a security isd(;'arly within the investigative pU1'view 
of the Postal SC'l'vice. . 

A pl'oblmn arises in current law oyer investigative jurisdiction over 
otlWl' securiti(;'s issued by the United States Postal Service, especially 
conccl'1ling stamps. Under 18 U.S.C. 3056 the Secret Service investi
gates offenses rel!~ting to -obligations and securities of the United 
States. Under 18 U.S.C. 8 the term "obligation or other security of 
the United States" incJud.cs stamps. On the other hand, under 39 
U.S.C. 40:1: (a) (7) the Postal Sel.'vice is granted the power to "investi
gate postal offenses ... relating to the Postal Service." 2 Both agen
cies can and do investigate counterfeiting and forgery of such items 
as stamps. The Committee intends tl1Ut this form of concurrent juris
diction be continued as a matter of practicality. As the Committee 
understands jt, under' present practice if a counterfeit stamp operation 
is uncovered in the cOurse of a Secret Service investigation of counter
feit money, the Secret Service conducts the en6re investigation. Sim
ilarly, the Postal Service, because of new mechanized detection equip
ment, can locate counterfeit stamps during the processing of mail at 
its, o,vn facilities. In such case the investigation is undertaken by the 
Postal Service. The Committee endorses this practice and generally 
supports the view that the agency that unCQVel'S the offense or to whom 
it is first reported should investigate as to these cOnCUlTeJit jmisdic
tion offenses. In the event of a conflict between the two agencies over 
a specific cas!.', it is contemplated that the Attorney General through 
the procedures of the Department of Justice will make the investi
gative decision. Postal,money orclers are carved out for investigative 
jurisdiction by the Postal Service because they are not within the 
definition of obligation or other security of the United States in 18 
U.S.C. 8. Other securities ·for which concurrent· investigative jUTis~ 
clictiollWill lie include the counterfeiting or forgery of such items 
as postage mete~' stamps, preppinted and stamped envelopes, and,cor-
pOl'ate bonds issu~d by the Postal Service. ' 

The.Secret Service 'is also granted investigative jurisdiction, under 
paragraph (6), .over the new offense of trafficking in a stolen interest 
bearing obligation of the United States. Federal jurisdiction for this 
offense is set forth in section 1732 ( c) (2) . 

In addition, the Secret Service is granted investigative jurisdiction, 
as it has in current hnt under 18 U.S.C.3056, for offenses under sec
tion1357(a) (2) involvingthreats against the President 01' H. potential 
successor to the Presidency. , . 

Section 3013 (c) specifies the persons to be afforded protectIOn by 
the Secret Service) Ho"ever, if an assault on a protected pCI'EOn 
.occurs, jurisdiction under current law is vested in the F.B.I. either by 
direct statutory authority 4 or by written agreement between the agen
cies. Section 3001 (a.) ( 6), by not designating the the, Secret Service t.o 
investigate those offenses, recodifies tllf'. existing law and practice . 

. Paragraph (7) assigns the investig'ation of offenses coYel'ed by sub
chapter B of chapter 18 (Drug Offenses) and offenses arising from 
the administration or enforcement of the laws relating to controlled 

2 Similnr nuthority can be derived fr(lm 18 U.S.C. 3061 and 2& U.S,C. 535(0) (2). 
"Fl.g., United' States officinls, officinl guests, and foreign officlnlS . 
• E.g., 18 U.S.C. 1751(i) (assault on the President) ; 18 U.S.C., 351(g) (assault on a 

Congressman) • 
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substances to the Drug Enforcement Agency; this too conforms to 
current law. 

Paragraph (8) assigns the investigation of offenses in which the 
subject of the offense is the mail or property 'o,med by, or under the 
care, custody, or control, of the United States Postal Service, as well 
as offenses arising from the administration or enforcement of the 
laws relating to mn,il, to the Postal Service; this carries forward ex
isting 18 U.S.C. 3061. The term "subject, of the offense is mail" is 
intended by the Committee to mean such offenses as theft of the inail 
itseli 01' its destruction. Investigation of an offense for which the use 
of mail is only involved as a pl'ec1ic~Lte for jur:isdiction would not gen
el'ally lie with the Postal Service. TIlllS, use of the m!Lils to commit an 
extoltion offense would be investigated by the F.B.I., as in current law. 
The only exception to this basic rule is for the continued Federal of
fense ·of mail fraud which the Postal Service has traditionally investi
gn,te.d. Pn,ragrn,ph (8) thus vests primn,ry investiga,tive jurisdiction for 
the offense of executing a, scheme to defraud in the Postal Service if the 
use of the mail is the jurisdictional predicate.5 

As noted in the discusslon· of paragraph (6) dealing with the 
Secret ServiGe, the Postal Service. uncleI' panl-graph (8) has concur
rent investigative jurisdiction with the Secret Service over counter
feiting and forgery offenses set forth in sections 1741 through 1745 
if the subject of the offense is' a security-made or issued by or under 
the authority of, or guaranteed by, tbe United States Postal Service 
or its predecessor. Since paragraph (6) specifically excepts postal' 
money orders from the investigative jurisdiction of the Secret Service, 
counterfeiting and forger~r of such items, -which are securities under 
the definition of that te.rn'i in section 1746(f): is vested solely in the 
Postal Service. The term "or its predecessors" is inelnded because pos
tal money.orders, to name one Fecurity. are issued for long periods of 
validity, Thus, money orders issued pI'ior to the Postal Service's re
organization are still in widespread use. Concurrent investigative ju
risdiction will exist with the Secret Service on such items as postage 
meter stamps, preprinted and stamped envelopes, and corporate bonds 
issued by the Postal Service. 

Paragraph (9) assigns the responsibility for offenses committed 
within the national park system, other than those tha'~ are within the 
designated primary responsibHity of another Federal agency, to the 
primary responsibility of the Department of the Interior. The exclu
sion of those offenses within the "designated primary responsibility" 
of another Federal agency is intended to give the Department of the 
Interior the same type of primary residual investigative responsibility 
for Federal offenses committed within the nat.ional parks as would 
pertain to the agences designated by the Attorney General under 
paragraph (16) if the offense were to be committed outside of a 
nati'onal park. Tbus. assaults undel' chanter 16 committed within the 
national park sy~tein wou1c1 be investigated by the Park Police or 
other officers speclfied by the Secretary of the JntE'rior. On the other 
hand, a designated offense such as an offense dealilW: ,,,ith internal 
revenue under the subchapter A of chapter 14 givell to the Depart
ment 0,£ the Treasury, or a drug offense under subchapter B of chaptel' 

~ For similar reasons of experience the Postal Service Is I'(ranted investil!atory jurisdic
tion f{lr fraud Involving a pyramid sales scheme (section 1784 (a) (2» if the mails are used. 
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18 g~ven to the Drug Enfqrcement Agency, would remain within the 
pi:ovmce of those agencies. However, a Park Policeman discovering an 
apparent drug law violation would always retain secondary authority 
to investigate the offense and execute an arrest. 

Paragraph (10) assigns primary investigative responsibility for a 
theft offense involving jurisdiction base 1731 (c) (19) (which con-· 
cerns the Commodity Exchange Act) and for a violation of section 
1763 (Commodities Exchange Offenses) to the 'officers and employees 
o!~~eCommodity Fu~u~es Tra~ing C?mmiasion assi~ed such respon
SIbIhty by the CommlsslOn. TIllS carrIes forward the Intended scheme' 
of Public Law 93-463, approved October 23,197'4. . 

Paragraph (11) assigns primary responsibility for investigation 
of an offense involving misuse of a formula acquired under the Insec
ticide,Fungicide, and Rodenticide Act to the Environmental Protec- . 
tion Agency. This follows the ~eneral scheme of that Act. G. 

Paragraph (1.2) assigns prImary investigative jurisdiction over the 
offenses . defined in section 1762 dealing with monetary offenses to 
the officers of the Department of the Treasury or of tIle Securities 
and Exchange Commission .assigned that responsibility by the Secre-.: 
tary of the Treasury. This caIa:ies forward the general thrust of 
existing law as to these offenses.7 

• • 

Paragraph (13) assigns primary investigative authority for the 
offenses under the Food, Drug, and Cosmetic Act relating to adulter
ated or misbranded food and drugs to the designated employees of 
the Department of Health, Education, and Welfare. This carries for
ward the present thrust of 21 U.S.C. 37'2. Under that statute, the Sec
retary of Health, Education, and Welfare is also authorized to con
dllct investigations for violations of the Food, Drug, and Cosmetic 
Act through State or local health, food, and drug officers. The Com
mittee does not intend to interfere with or limit that existing investi-
gatory jurisdiction in any manner.' . 

Paragraph (14) grants investigatory jurisdiction over theft ihvolv~ 
ing property of a labor organization, where the crime is committed 
by an officer or employee df the union, to officers or employees of the 
Department of Labor assigned such responsi'hility by the Secretary 
of Labor. This carries forwatd the existing provisions of 29 U.S.C. 
521. . 

Paragraph (15) reconstructs in Code iol.'mat the specific existing 
grants of investigative jurisdiction now vested in the Federal Bureau 
of Investigation. These include such things as investigati011 of murder 
and assault committed against the President or Members of Congress 
(United States Officials), basic kidnapping investigative jurisdiction, 

and general offenses committed within the special aircraft jurisdic
tion. This specific listing of assigned statutes i~ in no way intended 
to limit the Bureau's investigative ailthority derived from the At
torney Gl,meral uadel: 28 U.S.C. § 533 or under pi].ragraph (16) cf 
this subsection. 

Vinally, paragraph (16) vests the !tllthOl:ity to assignall,investiga
tive :responsibility, not otherwise specifically assigned, to the Attorney 
General by. means of regulations, rules, or orders, that he is to is~ue. 

G Public Law 92-510. 
7 See 12 U.S.C. 1958 and 31 C.F.R.Part 103.46. 
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This accords with his current authority under 28 US.C.533.s The 
Committee expects that in exercising this authority the Attorney Gen
eral, with due regard for effective law enforcement, will, to the gre~t
est extent possible, continue the existing agreements between agencIes 
dividing investigative authority. . 

An exception to the Attorney General's assigmnent authority under 
paragraph (16) is provided for those offenses incorporated into title 
18 by reference.· These offenses will remain the responsibility of the 
agency to which they are assigned, if any, by the incorporated statute. 
An example of this provision is section 1821 (a.) (3) (A), which incor
porates the provisions of 46 US.C. 1'70 (14) dealing with shipment of 
explosives on vessels. Pursuant to 46 US.C. 1'70(12), enforcement of 
that section is vested in the Coast Guard. Paragraph (16) is intended 
to continue such provisions unchanged.9 

'Subsection (b) of section 3001 allows. the transfer of responsibility 
to another law enforcement agency of investigative jurisdiction upon 
the written consent of thehend of both . agencies involved and of the 
Attorney General. This is 'the method provided by the Committee for 
the various agencies to sort out and Tefine the broad grants of investiga
tive jurisdiction made under section 3001 (a). The Committee does not 
contemplate the wholesale trading and redesignation of investigative 
authority for entire subchapters or even that of individual sections, 
especially in title 18. Instead, it is contemplaJted that there will be re; 
designation of investigative authority by means of reference to in
dividual jurisdictional bases within separate sections. 

SECTION 3002. INVES'l'IGATIVE AUTHOmTY OVER OFFENSES OUTSIDE THIB 

TITLE 

This section provides that the primarycresponsibility for detecting 
and investigating offenses located outside of title 18 is to be vested in 
the law enforcement agency to. which such responsibility has been spp-. 
cifically assigned bylaw, or to the agency designated by the Attorney 
General in a rule, regulation, or order issued by him, if no other 
agency has been specifically designated. such responsibility. This 
should generally continue existing law. Redesignation authority simi
lar to that under s.ection 3001 (b) is also provided under section 3002 
(b). . 

SEOTION 3003. INVES'.rIGATION OF OFFENSES SUB.TEC1' TO 
EXTRATERRITORIAL JURISDICTION 

This section provides that, notwithstanding the provisi"ons of 10 
U.S.C. 127 (the Posse Comitatlis· statute transferred to title 10 from 
title 18), the. armed forces of the United States may be used outside 
the United States to assist a law enforcement agency in the detection, 
investigation, and preparation for trial of, and hl the apprehension 
of offenders for, offenses subject to the extrate).'l'itorial jurisdiction of 
the United States. The Posse Comitatus statute conta,lns a gimetal 
prohibition on the use of the armed forces to execute the laws. Cur
rently it is nnclear whether the statute applies, or was intended to have 

8 Implemented by 28 C.F.R. 0.85(a). 
o Slmllnrly section 1821(a) (3) (C) refers to the offense set forth In 49 U.S.C. 1809(b). 

Authorltv to investigate that offense currently rests with, and will remain with, the Sec
retary Or Transportation. (See 49 U.S.C. 1808(a». 
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application, outside the United States.10 VVlu\.tever the present state of 
the law, the Committee believes that it is appropriate to carve out an 
exception so as to pel'mit. the use of military authoritiesifor law en
forcement purposes in the case of crimes committed outside the United 
States over which extraterdtorial jurisdiction is present. Such .a pro,: 
vision not only is efficient and economical in comparison to paying the 
bill for investigations to be conducteel overseas by employes of law 
enforcement agencies normally stationed within the United States, but 
there is also a greater neeel for such a provision in S. 1437, as reported, 
than 'l1llcler current ]a w in view of the proposalshLsection: 204 (h) of 
the bill to create extraterritorial jurisdiction over offenses by civilian 
dependents and persons accompanying the military forces of the 
Uniteel States (among o~hers). A provision similar to this section ,vas 
recommended recently by 'two military lawyers following their exam-
ination of S. 1 in the 94th Congress.u . 

SUBOHAPTER B.-LAW ENFOROEMENT AUTHORITY 

(Section 3011-3019) 

This SUbchapter sets forth the specific authority of .some nine Fed
erallaw enforcement agencies to do such things as ca!:ry firearms, make 
arrests, serve process, and offer and. pay rewards. Not all Federal law 
enforcement agencies are included in this subchapter; . only those 
whose responsibilities touch the new Code more than tangentially·are 
includec1,1 Nothing contained in this subchapter in any way derogates 
from the statutOl;y authority of other investigative agencies set forth 
in other titles of the United States Code. For instance, the authority 
of General Service Administration employees to perform certain law 
enforcement duties similar to those set forth in this ·snbchapter are 
codified in 40 U.S.C. a18cl. Such statutes are unaffected by this sub
chapter. Moreover, the specific inclusion of an agency in this subchap
ter is not intended to deprive it of any other law enforcement. 
authorit.y it may have pursuant to a statute outside of title 18. An of 
the agenci0s listed in this subchapter are gl.'anted much the same 
autho.rity tmd Po.,,-er3 as they u t'e under current law. I-Io.wcyer: the 
Committee hasconc.luded that uniformity should be stressed wherC\Tcr 
p·ossible. Thus, most of the agencies list eel are granted the autho.rity to 
o.ffc.i' and pay rewa l;cls , although only the Secret Se~'v:ice, 2 and, to a 
hnnted exten:t, the F.B.I.a cllrl'ently have ~uch allthbl'lty. 

,. See .T. Horbaly anel ]\f. lIIullin. Ext1'Uterritoria~ JllI'uuUction all(L Its Effect on· the 
Al1mi,JlistJ'ution of MilitarJl Justice Overseas, 71 lIIit. L. Rev. 1, 77-!/1 (1976). 

11 :T. Horbnly ana ~f. Mullin, supra note 10, nt 92. . -
1 Among those b'edernl Inw enforcement officers not covered by this subchapter. are agrl-

eulture inspectors. . 
'18 U.S.C. 3056(a). 
• 28 U.S.C. 537; 28 C.F.R, 0,88. 
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SECTION 3011. FEDERAL BUREAU OF INVESTIGATION 

Section 3011 (Federal Bureau of Investigation) provides in subsec
tion (a) that, subject to the direction of the Attorney General, an 
agent of the F.B.I. may carry a firearm; execute an order, warrant, 
subpoen~J or other Federal process; make an arrest without a warrant 
for an ottense committed in his prsence, or for a felony if he has rea
sonable grounds to believe that thepersoll to be arrested has committed 
or is committing a felony; offer and pay rewards; and perform any 
other law enforcement duty that the Attorney General may designate. 
Section 3011 carries forward current 18 U.S.O. 3052 without ,substan
tive change, and implements the policy ,inherent in 28 U.S.O. 533 
which permits the Attorney General to appo,int officers to investigate 
designated official matters. Subsection (b) defines the term "agent of 
the Federal Bureau of Investigation" to include the Directo~, Asso
ciate and Assistant Director, and others. This definition is drawn to 
parallel the reach of existing 18 U.S.O. 3052. 

Section 3011 is a reiteratIOn of authority for the Federal Bureau of 
Investigation consisting, for the most part, of those basic powers 
that any Federal law enforcement agency should possess. Only two 
brief comments are in order. First, here, as, in succeeding sections, 
authority is granted to offer and pay rewards for services or informa
tion assisting in the detection or investigation of the commission of 
an offense or in the ,apprehension of an offender. The Oommittee does 
not contemplate outlays of the sort that are l1uthorized in the general 
reward statute, section 3131 of the Oode. Instead, the Oommittee 
anticipates regular or special 1?ayments that ma:y be made to u,nder
cover or underworld sources, mformants, and tIpsters for theIr as-

. sistance. These payments, of necessity, will be small. Second, the. Oom
. mittee has authorized the Bureau to perform such other law enforce
ment duties as the Attorney General may direct. This is intended 
to give the Attorney General the necessary flexibility to meet future 
circumstances and needs as t.hey nrise. The snme result is reached un
der current law" Similar authority has been provided to Department 
heads for ot.her law enforcement agencies whose duties and authority 
are enumerated inthis subchapter. , 

SECTION 3012. DRUG ENFORCEMENT ADMINISTRATION 

Section 3012 authorhies an officer or employee of t.he Drug Enforce
ment Administration, subject to the dirf'ction of the Attorney Gf'n
eral, to carry a firearIp; 'execute an order, warrant, administrative 
inspection warrant, subpoena, or other Federal proc,ess; make an arrest 
without a warrant for an offense committed in his, presence, or for 
a felony if he has/ reaRonahle grounds to believe tllat the person to 
be arrested has committed or is committing a felony; offer and pay 
rewards; seize property plll'snant to the provision of the Oontrol1ed 
Snbstances Act (21 U.S.O. 801 et seq.) ; 'and perform any other law 
enforcement duty that the Attorney General may designate. The Sf'C
Hon continues witllOut substantive chnnge the provisions of 21 U.S.C. 
878. Although the powers of agents of the Drng Enforcement Agency 
are not presently included in title 18, the Oommittee believes that the 

• 28 U.S.C. IISS. 
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authority of such agents should be included in the same subchapter 
with the authority of similar law enforcement officials. This fa
cilitates reference to these provisions and permits uniformity of state
ment especially as many of the title 21 drug offenses are now contained 
in the Oode.5 

Subsections (a), (c), (d), and (f) of section 3012· are identical to 
(a), (c), (d) and (e) of section 3011 detailing the authority of the 
F.B.I. Subsection (b) of section 3012, 'dealing with the execution of 
warrants or other process, provides for the execution of an "adminis
trative inspection warrant." This is in conformity with the current 
provisions of 21 US.O. 878 (2); and subsection (d), dealing with 
payments for information about an offense, is drawn in part from 21 
US.O. 886 ( a) . 

Paragraph (e) of section 3012 carries forward the provisions of 
21 U.S.O. 878(4) relating to the seizure of property under the pro
visions of the Oontrolled Substances Act and authorizes D.E.A. agents 
to make such seizures. 

SECTION 3013. DEPARTMENT OF THE TREASURY 

Subsection (a) of section 3013 identifies the classes of officers and 
investigators under the Secretary of the Treasury who will exercise 
law enforcement authority under the Oode, and subsection (b) 
enumerates the functions and duties of each, subject to the direction of 
the Secretary of the 'freasury. 

Subsection (a) reaches all of the major investigative agents of the 
Treasury Department covering (1) an agent of the United States 
Secret Service currently covered by 18 US. C. 3056; (2) an officer or 
the Oustoms, as defined in 19 US:O. 1401 (i) ; 6 (3) "an agent of the 
Bureau of Alcohol, Tobacco, and Firearms whom the Secretary of the 
Treasury has charged with the duty of enforcing any criminal, seizure, 
or forfeiture provision of the laws relating to internal revenue;" 7 

and (4) a criminal investigator of the Intelligence Division or the In
ternal Security Division of the Internal Revenue Service whom the 
Secretary has charged with the duty of enforcement of criminal provi
sions of the internal revenue laws pursuant to 26 US.O. 7608(b). n 
should be noted that the language of subsection (a) is merely descrip
tive of the investigative agencies involved. Their functions and duties 
are spelled out in subsection (b). Thus, the fact that Bureau of Alco
hol, Tobacco, and Firearms agents are described with reference to the 
internal revenue laws is not a limitation on their functions but rather 
is a description of the agency as set forth in statute. As is cnrrently 
the case, the Secretary of the Treasury, under section 3013 (b) (5), may 
assign law enforcement duties to this agency reaching other criminal 
and forfeiture laws that do not involve internal revenue. 

Under subsection (b) of sectlon 3013, these agents are granted the 
authority to carry a firearm, execute warrants and other Federal 

• Rnhphnptpr n of ehnpt .. r tit 
"19 U.S.C. 1401 (I) defines the tprm "officer (It the customs" nnd "customs officer" to 

menn: "nn officpr of the I!urenu of Cn~tnms of tltr> Trpn~nr~' Depnrtmpnt (nl~n herplnnftpr 
rpferrpcl to ns the 'CnstomR ServIce') or nny commlsHlnnecL wnrrnnt. or petty officpr of the 
ConRt Gunrll. or nny nl!ent or othpr IlprROn IIl1tllorl"l'<1 h,v lnw or de~ll!nntpci hy the Secre
>nry of thp Tren"ury to pprform nny dntlpR of nn offippr of the Customs ServIce!' 

• 26 U.S.C. 7608(n). Subtitle JjJ of the title 26 concerns nlcohol. tobacco, nnd certn!n 
other ex!se tnxes. 
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process, make arrests, offer and pay rewards, and perform other law 
enforcement duties designated by the Secretary of the Treasury. 
These powers are identjcftl to the powers grunted to the Ferleral Bu
reau of Investigation (section 3011), Drug Enforcement Ageflcy offi
cers (section 3012), employees of the Postal Service, (section 3014) 
and United States marshals (section 3015). The limitations contained 
in current law on internal revenue agents' arrest powers without a 
warrant 8 and the lack of authority for internal revenue agents to carry 
\yeapons,D are deleted, first, becanse the Committee wishes to achieve 
uniformity among the major Federal law enforcement agents as to their 
basic authority and powers, and, second, because the Committee has 
been informeJ that internal revenue agents are required hl the course of 
their duties to enter dangerous areas and are occasionally asked to 
assist in the protection of officials both national and foreign. In such 
circumstances, authority to effect arrests and carry firearms is neces
sary and such general authority has been granted. The functions and 
duties set out in subsection (b) are largely derived from 18 U.S.C. 
3056 covering the powers of the Secret Service. 

Section 3013 omits the provisions cl1l'rently set forth in 18 U.S.C. 
3056, providing that monies expended from Secret Service appropria
tions for the purchase of counterfeits and subsequently recovered shall 
be reimbursed to appropriations current at the time of deposit, and au
thorizing the payment of expenses for unforeseen emergencies of a con
fidential nutut'e under the direction of the Secretary of the Treasury, 
Both of these essentially housekeeping provisions are retained in the 
conforming amendments and appeal' in sections 791 and 211 of the bill. 
Section 3013 also omits the special provisioIt on obstructing- and re
sisting agents contained in 18 U.S.C. 3056 as that offense 'will be cov
ered by subchapter A of chapter 13. 

Section 3013 (c) continues the current law provision that, subject 
to' the direction of the Secretary of the Treasury, the Secret Service 
is to protect the persons who are listed in paragraphs (1) through 
(12). The persons included are almost the same as those protected 
lmdrr ('nrren~ Jaw; the onlY chonge hns brrn the addition of the mem
bers of the immediate family of the Vice President and the immediate 
fnmily of the person next in the order of succession to the Presidency. 
The only other changes made are those necessary to conform the 
existing law to Oode style and definitions. 

Section 3013 ( d) defines the term "agent of the United States Secret 
Service" to include the Director, Deputy Director, ancI others. This 
definition is drawn to parallel the reacli of existing 18 U.S.C. 3056 .. 

SECTION 3014. POSTAL SERVICE 

SE'ction ~014 providE'S that. subject to t.he direction of the Board of 
Directors of the Postal Service, [m officer or employee of the Postal 
Servi'ce who is performing a duty related to the insprction of a postal 
matter or enforcing a Jaw regarding property of the Postal Service or 
property in the carr, custody, or control, of the Postal Service, relawd 
to the use of the mails, or related to an offense arising from the admin
istration or enforcement of the laws relating to the maiJs, may carry a 

• 26 U.S.C. 760S(b) 
• Ibid. 
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firearm, execute a warrant or other Federal process, make arrests with
out a warrant, offer and pay rewards, and perform other law enforce
ment duties designated by the Board of Governors of the Postal Serv
ice. The language "related to an offense arising from the administra
tion or enforcement" etc. conforms this section to accord with the 
in vestigatory jurisdiction granted the Postal Service in section 3001. 

Sectiou 3014 is derived from 18 U.S.C. 3061 with little change in 
substance and specifically includes the right to make an arrest with
out a warrant based on probable cause. The Supreme Court recently 
reviewed a similar provision in 18 U.S.C. 3061 and specifically upheld 
against constitutional attack the right of Congress to permit a law 
enforcement officer to make an arrest without a warrant based on 
probable cause even if there had been enough time to obtain a warrant. 
An exigent circumstance test to justify lack of a warrant was 
rejected. iO Section 3014, unlike 18 U.S.C. 3061, will specifically author
ize postal inspectors to carry firearms. The Committee has been in
formed that postal inspectors presently carry firearms, deriving the 
authority to do so from the general language of 18 U.S.C. 3061. The 
Committee believes that such authority is necessary and it is clearly 
spelled out in section 3014. The authol'lty of postal inspectors to serve 
warrants is broadly stated in 18 U.S.C. 3061, whereas section 3014 is 
more detailed and employs the same language used throughout this 
subchapter to authorize service of process. This should result in little 
change in current warrant executIOn procedures for Postal Service 
agents. 

SECTION 3015. UNITED STATES ~rAnsHAI,s SERVICE 

Section 3015 states the authority of United States marshals. Sub
section (a) provides authority, subject to the direction of the Attorney 
General, for a marshal to carry a firearm, execute an order, warrant, 
or other Federal process, make an arrest without a warrant, offer 
and pay rewards, and perform any other law enforcement duty 
designated by the Attorney General. These provisions are similar to 
those for other agencies covered by this subchapter. 

The authority of United States marshals to carry firearms and make 
arrests without a warrant is presently provided for in 18 U.S.C. 3053. 
Paragraphs (a) (1) and (a) (3) of section 3015 follow 18 U.S.C. 3053 
without substantive change. Paragraph (a) (2) authorizes marshals 
to "execute an order, warrant, subpoena, or other process issued under 
authority of the United States." Marshals are presently authorized 
to "execute all lawful writs, process and oraers issued under authority 
of the United States." 11 Additionally, the current Federal Rules of 
Oriminal Procedure authorize marshals to execute or serve warrants 
or summonses for the government and for criminal defendants.12 

Section 3015 generally follows these current law provisions without 
substantive change, though the statement of the authority conforms 
to that employed eh;('where in the subchapter. 

,. United 'States V. Watson, 423 U.S. 411 (1976). The Watson rationale can be applied 
to each section of this subchapter that has an analogous provision. 

11 Ree 28 U.S.C. 569. 
~See Fed. R. Crlm. P. 4(c) (1), 9(c). 17(d), and 41(c), which are carried forward by 

this bill aB rules 4(el. 9(cl. 17(el. and 411c). 

~~~~--~~~~~~~-~~~~~ -------~~~-
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Subsection (b) requires marshals to provide for the safe-keeping of 
a person who is arrested, held pending commitment to an official deten
tion facility, removed from a Federal official detention facility to com
ply with an order or writ issued from a court of competent jurisdiction, 
or held under an order of transfer to a community facility for care and 
treatment. 

Paragraphs (b) (1) and (b) (2) of section 3015 are derived from 18 
U.S.C. 4086, which provides that United States marshals shan pro
vide for the safe-lreeping of Imy person arrested, or held under author
ity of any enactment of Congress pending commitment to an institu
tion. Paragraphs (b) (3) ana (b) (4) are included to make it clear 
that safe-keeping of prisoners by the marshal is to include the release 
of a prisoner under a subpoena to testify or upon a writ of habeas 
corpus, or the transfer of a prisoner to a community facility for care 
and treatment. The Committee notes that the Attorney General has 
assigned the implementation of the witness relocation program author
ized under current law and continued in this Code by subchapter .C 
of chapter 31 to the marshals. The Attorney General may, in his dis
cretion. continue to have the marshals implement the program as a 
law enforcement duty that he may assign to them pursuant to section 
3015 ( a) (5). 

SECTION 3016. UNITED STATES PROBATION SYSTEM: 

Section 3016 sets forth the authority of officers of the United States 
Probation System to make an arrest of a probationer or parolee, and 
for the removal of a probationer or a parolee from the district of arrest 
to the district having supervisory jurisdiction over such person. 

Subsection (a) authorizes an officer of the United States Probation 
System to carry a firearm pursuant to standards issued by the Judicial 
Conference of the United States. Although no such statutory au
thority exists at present, the Committee has been informed that occa
sionally district courts have authorized probation officers to carry 
firearms for their protection when entering dangerons areas and that 
the Judicial Conferel1p.e has recently issued standards to carefully 
limit and regulate this practice. The Committee' agrees that in some 
situations probation officers should be permitted to carry firearms. 
Thifl mbsection grants that authority subject to the direction of the 
J udic;al Conference of the United Stites pursnant to standards simil ar 
to those it has already issued in its supervisory role over the activities 
of probation officers. 

Subspction (b) anthorizes a probation officer to execntp a warrant 
for arrest of a probationer or a parolee in the district in which he was 
appointed 01' in any district if the warril.llt was issued in the district 
of his appointment. 

Subsection (c) authorizes the officer to arrest without a warrant 
a probationer or parolee in his distri('t of appointment when he has 
cause to believe that the person arrested has violated a condition of his 
probation or parole. 

A prohation officer may presently arrest a probationer without a 
warrant for causeY Current law, ho-\"ever, does not specifically author-

13 18 U.S.'C.3653. 

L--_________________________ ~_~ __ _ 
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ize a probation officer to arrest a parolee,l4 'While this is a substantive 
change in the authority extended to probation officers, the change is of 
little practical significance. Under the provisions of 18 U.S.C. 3655, 
a probation officer is charged with the performance of such duties 
with respect to persons on parole as the Attorney General shall 
request.15 

SECTION 3017. BUREAU OF PRISONS 

Section 3017 empowers officers or employees of the Bureau of Pri-
\':} sons flr of the Parole Commission, subject to the direction of the 

Attorney General, to carry a firearm, make an arrest without a war
rant in the case of certain offenses, and without fee to administer an 
oath and take an acknowledgement of an officer, employee, or inmate 
of a Federal detention facility. . 

Employees of the Bureau of Prisons are currently authorized to 
carry ar111s/6 and section 3017 would extend this power to employees 
of the Parole Commission who occasionally face situations where the 
carrying of a firearm is advisable. 

The power of employees of the Bureau of Prisons to make an arrest 
without a warrant is extended under subsection (b) to those offenses 
likely to occur in a prison setting-section 1313 dealing with escape, 
section 1314 dealing with contraband, and sections 1831 through 1833 
dealing with riots. Current law authorizes arrest without a warrant 
for similar ofIensesY 

Subsection (c) on administering oaths continues without substan
tive change the provisions of 18 US.C. 4004. 

SECTION 3018. IMMIGRATION AND NATURALIZATION SERVICE 

Section 3018 authorizes an officer or employee of the Immigration 
and Naturalization Service, subject to the direction of the Attorney 
General, to carry a firearm, execute a warrant or other Federal process, 
make arrests without a warrant,o'offer and pay rewards, and perform 
other law enforcement dut.ies designated bv the Attorney General. 

Current law gives officers and employees of the Immigration and 
Naturalization Service designated by the Attorney General author
ity to arrest for violations of offenses now covered in sections 1212 
(Smuggling an Alien into the United States) and 1213 (Hindering 
Discovery of an Alien Unlawfully in the Unitpd States),18 and to 
arrest for felonies under the laws of the United States regulating the 
admission, exclusion, or expulsion of aliens, if the arresting officer has 
reason to believe the person arrested is guilty of the fe10ny and there 
is a likelihood that the person wil1 escape before a warrant can be 
obtained for his arrest.19 

Section 3018 combines and expands the two existing provisions to 
grant Immigration and Naturalization officers the same basic author-

14 It does, howe\'cr, authorize an officer of a Federal correctional facility, as well -as any 
F~deral officer authorized to serve criminal process, to execute a warrant of arrest for a 
parole violator. 18 U.S.C. 4213. . 

lr. See 28C.F.R. 2.25, which directs that the probation officers "function as parole officers 
nnel nrovlde Runp.rvlRlon to parolees ••• under the Board's jurisdiction." 

,. See 18 U.S.C. 3050. 
1118 U.S.C. 751 and 752, concerning escape; 18 U.S.C. 1791, concerning riots; 18 U.IS:C. 

1792. concerning contraband. 
1·8 U.S.'C. 1324(b). 
10 8 U.S.C. 1-357 (a) (4). 
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ity and powers accorded to other Federal investigatory agents. Most 
of 8 U.S.C. 1357 has been retained in title 8 as it applies to such mat
ters as arrests for deportation purposes not necessarily connected with 
criminal prosecutions. . 

SECTION 3019. DEPARTJl1:ENT OF THE INTERIOR 

Section 3019 authorizes an officer or employee of the Department of 
the InteriOl' charged with Jaw enforcement responsibilities, subject 
to the direction of the Secretary of the Interior, to carry a firearm, 0 

expcnte a warrant or other Federal process, make an arrest without 
a warrant, and to offer and pay a reward for services and information. 
In addition, subsection (e) provides that such employees of the De
pal'tment of the Interior may perform other law enforcement duties 
that the Secreta!'}, of the Interior may designate. 

At present, the Department of the Interior has various agencies 
which have law enforcement responsibilities. Among these are the Na
tionaJ Park Service and the Fish and Wildlife Service. These agencies 
have been granted statutory authority to enforce certain selected pro
visions under current law.20 While section 3019 does not specifically 
limit Park Service employees and other Department of the Interior 
employees engaged in law enforcement to the enforcement of these 
limited provisions, it is expected that, as a practical matter, pursuant 
to instructions from the Secretary of the Interior, these employees will 
be engaged in the enforcement of the same provisions as under exist
ing law. Under certain circumstances, however, it may be necessary 
for such law enforcement personnel to make arrests for violations of 
other provisions and section 3019 has been drafted to give them this 
authority. 

Employees of the Department of the Interior assigned to law en
forcement duties, like other Federal law enforcement personnel, on 
occasion must be armed in order to properly carry out their assigned 
duties and, thus, section 3019 empowers such employees to carry fire
arms subject to the direction of the Secretary of the Interior. Section 
3019 also authorizes law enforcement personnel of the Department of 
the Interior to offer and pay rewards for information and services ill 
connection with the investigation or apprehension of an offender. This 
and the other powers granted by section 3019 parallel the powers 
granted to other Feclerallaw enforcement agents. 

20 See 18 u.s.'c. 3054; and 16 U.S.C. 10, 668cc-4, 772d, 776d and 785. 
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CHAl'TER 31.-ANCILLARY INVESTIGATIVE AUTHORITY 

Chapter 31 contains four sub chapters. Subchapter A sets forth the 
circumstances and procedures for the interception of private oral 
communications. Subchapter B concerns the compulsion of testimony 
of a witness appearing ilL an official proceeding before a court or grand 
jury of the United States, any agency of the United States, or before 
Congress or either House of Congress, after the witness refuses to 
testify or produce evidence on the basis of the privilege against self
incrimination. Subchapter C authorizes the Attorney General to pro
vide for the relocation of government witnesses and their immediate 
families where it is likely that such witnesses may be the subjoot of 
retaliation because of their giving testimony. Subchapter D authorizes 
the Attorney General to pay an amount, not exceeding $100,000, as 
a reward for the capture of, or for information leading to the arrest 
or conviction of, a person charged with a Federal or State offense. 
For the most part, the subchapters within chapter 31 closely adhere 
to the similar procedural sections in current law. 

SUBCHAPTER A.-INTERCEPTION OF COMMUNICATIONS 

(Sections 3101-3109) 

This subchapter restates the procedural requirements for govern
mental interception of private oral communications 1 now set forth 
in 18 U.S.C. 2510 and 2515-2520. This is done with few substantive 
changes from current law, and with a purpose of simplifying the 
language of the provisions now in effect. 
1. Present Federal L(JfUJ 

The existing procedural requirements were enacted as title III of 
the Omnibus Crime Control and Safe Streets Act of 1968.2 A principal 
purpose of title III was to prohibit all wiretapping and electronic 
surveillance by persons other than duly authorized law enforcement 
officers engaged in the investigation of spooified types of major 
crimes.s Apart from the national security disclaimer now contained in 
18 U.S.C. 2511 (3), utilization of wiretapping and electronic sur
veillance by the Federal government under that Act required authori
zation of an application by the Attorney General or by a specially 

1 This subchapter covers procedural matters only: offenses Involving private communlca· 
tlon are set forth In Bubchapter C of chapter 15. 

• P.L. 90-351. 82 Stat. 197. 
• See 18 U.S.C. 2511-2514. Exceptlono also were written Into the law to protect em· 

ployees ot communications taclIltics and personnel ot the Federal Communications Com· 
mission In the normal course of their emploympnt and to exempt eaveodropplng with the 
consent of a party to the conversation. 18 U.S.C. 2511 (c) and (d). 

(955) 
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designated Assistant Attorney General, and the granting by a Federal 
judge of an order authorizing or approving the interceptlOn.4 The pro
cedural requirements were thus carefully designed to meet constitu
tional standards ~ and, in fact, to go beyond such standards. The major 
purpose of protecting Fourth Amendment rights was served and strict 
administrative controls were applied. 

Title III of the Omnibus Crime Control and Safe Streets Act fea
tured the following basic elements: (1) a grant of authority to the 
Attorney General, or a specially designated Assistant Attorney Gen
eral, to authorize an ap~lication for an order to a Federal judge 
where interception of a prIvate communication might provide evidence 
of certain major Federal crimes; and a grant of authority to State and 
local prosecutors to apply for an intercept order in States having legis
lation to govern interceptions of private communications; 0 (2) a de
tailed list of the terms required to be set forth in an application for a 
court order to achieve narrowness of application, specificity, and a 
showing of probable cause; and likewise, a detailed description of what 
the judge must find and include in his order granting permission for 
the government to intercept a communication; 7 (3) provisions for 
dealing with emergency situations; 8 (4) time limits on the intercep
tions; 0 (5) a procedure to be followed to enslire the integrity of the 
contents; 10 (6) authority for disclosure and use of contents of prop
erly intercepted communications; 11 en reporting requirements con
cerning intercepted cQmmunications to insure that Congress will havo 
the necessary information to determine whether abuses are occuring; 12 

(8) remedies, including a civil remedy where improper interceptions 
have occurred; 13 (9) provisions for motions to suppress illegally 
obtained evidence; 14 and (10) certain prohiJbitions against the use of 
intercepted communications.15 , 

The title does not generally apply to the monitoring of private con
versations with the consent of one or more of the participants to the 
conversation.16 No constitutional prohibition is involved in such moni
toring since no right of priva>cy is infringed.17 By the same token, 
consistent with the interpretation under title III, none of the pro
visions of this subchapter is meant to inhibit or otherwise be applicable 
to consensual monitoring. 

The discussion below of the individual sections of this subchapter 
will not be prefaced by any statement of the existing law, since, in gen
eral, the sections continue existing law under a modified format 
Changes, most of which are not considered to be of major significance, 
will be noted and explained. , 

• Set' 18 U.S.C. 2516-2518. 
G St'e Berger v. New York, 388 U.S. 41 (1967); Kat~ v. United State8, 389 U.S. 341 

(1967). 
• 18 U.S.C. 21S16. 
718 U.S.C. 2518. 
8 Ibid. 
°IMd. 
10 Ibid. 
u 1R U.S.C. 2517. 
121R U.S.C. 2519. 
12 1R U.S.C. 2520. 
"18 U.S.C. 21118(10). 
15 18 U.S.C. 2515: 2517. 
15 18 U.S.C. 2511 (el and Cd). 

17 United State8 v. White, 401 U.S" 745 (1971). 
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SECTION 3101. AUTHORIZATION FOR IN'rERCEPTION 

1. In General . 
Title III of the Omnibus Crime Control and Safe Streets Act of 

1968 was predicated upon findings that, among other things, demon
strated the impracticality of recognizing interstate and intrastate dis
tinctions in governing the interceptions and the proper evidentiary 
uses that may be made of the contents of interceptions. IS Title III legis
lated for all levels of government. It prescribed the circumstances 
and conditions under which interceptions of wire or oral communica
tions may be carried out lawfully by officials of the Federal govern
ment, as well as the separate circumstances.and conditions under which 
such interceptions may be carried out lawfully by officials of State gov
ernments. This section continues that comprehensive approach. 

93. Provi8ion.s of S. 11,.37 as Reported 
A. Federal Government Interception 

Under subsection (a) of section 3101, a court of competent juris
diction 19 in aid of -a Federal investigation may, by order issued pur
suant to the provisions of section 3103, authorize or approve the 
interception of a private oral communication 20 under the specified 
conditions set out III the section. These conditions provide that, first, 
the filing of an application for an order must be authorized 'by the 
Attorney General, or an Assistant Attorney General specially desig
nated by the Attorney General. Second, an application meeting the 
requirements of section 3102 must be filed by a law enforcement officer 
of a government a~ncy having responsibility for the investigation of 
the offense concermng which the application is made. 

Third, there must be probable cause to believe that the interception 
will provide evidence of the commission of an offense described in one 
of the offenses specified in section 3101 (,a) (3). This list tracks as 
closely as the Committee has found possible the corresponding offenses 
for which an order to intercept a private oral communication can be 
authorized under Title III of the 1968 Act.21 The Committee has not 
expanded and where possible has sought to contract the list of 
crimes set forth in the 1968 Act. Nevertheless, the redefinition and 
consolidation of existing related offenses in the Code inevitably result 
in some changes. This expansion or contraction of authority to issue 
an order for an intercept for particular conduct is an incidental effect 
of the structure of the new Code. 

As under present law, the fiIing of an application to a court for 
authorization to intercept requires the initial approval of the Attorney 

1. See People v. KarBe,.. 21 N.Y.2d 81). 233 N.E.2d 818 (1967). n1f'd, 304 U.S. 280 (1060). 
IGAs defined In section S108(d). 
'G "Intercept" Is defined In section 3108 (f) nnd means to acquire, through the use of 

an eavesdropping device, the contents of a communication In the course of Its transmission 
to a party to the communication, and Includes the acquisition of such contents by simul
taneous transmission or bv recording. "Contents" has the same meaning here as In sub
chapter C of chapter 15. The discussion of the term!! "Intercept" and "contents" In the 
part of this report dealing with that subchapter applies here as well, to the extent that 
It relates to oral communications. "Private oral communication" Is defined In section 
3108(1/) to have the meaning set forth in 1526. The distinction currently made between 
"wire' and "oral" communications Is not observed In this subchapter. 

n 18 U.S.C. 21)16(1). 
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General or· nn Assistant Attorney General specially designated by 
him.22 Section 3101 makes no changes in this requirement. 

B. State Governmental Interception 
Subsection ('b) of section 3101 provides that, to the extent permitted 

by a State statute, the interceptIOn of a private oral communication 
may be authorized or approved by order of a court of competent juris
diction under specified conditions. First, an application for such an 

. order must be filed, pursuant to the provisions of applicable State law 
and in substantial compliance with the provisions of section 3102, by 
the principal prosecuting attorney of the State or locality acting on 
behalf of a government agency having responsibility for the investiga
tion of the offense concerning which the application is made. Second, 
it must be shown that the interception might provide or has provided 
evidence of the commission of an offense involvin~: (1) bribery, mur-

. del', kidnapping, robbery, extortion, trafficking ill a drug that is a 
controlled substance as defined in section 102 of the Controllerl Sub
stances Act or in illicit or untax-paid liquor or cigarettes, or gambling; 
(2) theft, traffckin~ in stolen property, frand, or a crime of violence 
that is a felony whIch is designated in an a.pplicable State statute as 
an offense for which interception may be ordered; or (3) conspiracy 
or solicitation if an object of the conspiracy or solicitation is any of 
the foregoing offenses. 

The subsection follows as closc.ly as possible the provisions of cur
rent law.23 Only minor changes have been made. One purpose for which 
interception may be authorized under current law is in aid of an in
vestigation of a crime "dangerous to life, limb, or property," punish
able as a felony and designated in the State's authorizing statute. This 
subsection uses the term "crime of violence" 24 in the broad sense as 
comprehending the present language. A State is thus authorized to usc 
interceptions with l'egard to such crimes. State interest with regard to 
murder, kidnapping, and the other named offenses in the subsection 
is so obvious that interception may be authorized as permitted under 
State law without any designation in the applicable statute.25 

SECTION :1102. APPLICATION FOR AN ORDER FOR INTERCEPTION 

1. In General 
This section concerns the content required in an application to a 

court for an order to authorize or approve the interception of a private 
oral communication. The section utilizes the wording of current 18 
U.S.C.2518 (1) and (2), with minor alterations. 

U The Intention was to condition the use ot intercept procedures upon the judgment ot 
It senior official of the Department of Justice that the situation warranted Buch use. This 
nuthorlty to give or withhold pre-application approval wns meant to be personal to the 
Attorney Gcneral or a specially deslgnnted Asslstnnt and not delegable to Rny otller 
f1mclnl. Ree R. Rcpt. 1I0-l01li, p. 117: Ree also TTnltctl 8tllte8 v. Giordano. 416 TJ.R. !i05 
(1!l74). ThIs Rame IntentIon unrlerllpR thl' flrO\'IRlonR or thlR Rpctlon. and thp Commlttpp 
Hp"cltlrnllv pnrlorRpR thp Court'R (lp~IRlon In (liortlllnn 

"11! U.S.C. 2516(2), 
.. "CrimI' of vlolencp" 18 defined In 8ection 111 of the Code • 
.. State wlretnpplng legislation enacted prior to the enactment of atIc III of the Omni

bus Crime Control and Safe Streets Act Is not necessarily affected by title III or 'by this 
11\A'IRlntlon. A suhstantlal compliance with thc provisions ot sectiona :1102 and 3103 Is all 
thnt Is requlrpcl. It woul!l. of course. be most helpful, particularly for pro~ecutors and 
hlllA'es. tor Statps to review pertinent l~A'IRll1tlon anrl bring It Into conformity with the 
F'rrlpral lnw. StnteR In autllOrlzlng IntercentlonR of private communications may make th" 
rpoilirements more restrictive thnn Fedl'ral law. hut not less demanding. state v. Siege!, 13 
MIl. App. 444. 285 A.2d 671 (1971). 
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fZ. Provisions of 8.1437, as Repored 
Under section 3102 it is required that an application for an order 

(or for an extension of an order) authorizing or ap:proving the inter· 
ception of a private oral communication be made m writing, under 
oath, to a court of competent jurisdiction. The a}?plication would in
clude, among other things, the following informatIon: (1) the identity 
of the law enforcement officer making the application and of the officer 
authorizing it; (2) the applicant's authority to make the application; 
(3) a complete statement of the facts relied upon to justify belief that 
an order should be issued, including details as to the offense, the 
identity of the persons involved, if known, and a descri:ption of the 
facilities involved at which the communication is to be mtercepted; 
(4) a complete statement of other investigative procedures that have 
been tried in the investigation and that have failed, or that appear 
unlikely to succed; (5) a statement of tile period of time for which 
the interception is required to be maintained; (6) a complete state
ment concerning all previous applications known to the applicant that 
havo been made involving any of the same persons, facilities, or places 
specified in the application; and (7) if the extension of an order is be
ing requested, a statement of the results thus far achieved from the 
interception, or a reasonable explanation of the failure to obtain such 
result.s. The section specifically provides that the court may require 
still further testimony or additional documentary evidence in support 
of the application. 

The overriding purpose of this section is, of course, to meet the 
constitutional standards set down by the Supreme Court primarily in 
Berger v. New York 26 and 'Katz v. Tlnited States.27 However, the de
tailed enunciation of the various requirements for drafting an appli
cation for an interception order also ser.ves an administrative purpose; 
the section is a che0klist, The applicant is forced to thoroughly con
sieler what he is doing, where his authority comes from, and what he 
expects to achieve. Once the applicant has thought the matter through 
thoroughly and stated it in his application, the court should not ordi
narily have need of any further testimony or documentation. Close 
observance of the requirements of the section is necessary to meet legal 
criteria for interception and win also facilitate decisions by the court.!>. 

It is also specifically provided in section 3101 (b) (1) t.hat an appli
catiol}- mad~ by. a State offici!!,1 need only comply :with th~ requir~ments 
of thIS sedlOn In a substantIal way. The focus of at.tentton IS dIrected 
to substantial complinnce with constitutional standards. 

The Committee notes that the authority to int.ercept communi
ea.t.ions under this subrhapter is not limited to conversations be
tween a person named ill the application for the order and other per
SOilS. An application can properly be made under subdivision (a) (3) 
of tllis section whether all 01' none of the persons involved in the of
rellse nre nam('d. If Olle or more of the persons involved is identifiable, 
but not all are, an application may also properly be made upon that 
basis. The applicant is nnder no requirement to discover as many as 
possibl(' of th(' pel'som; invoh'ed before making- the application; he 
IlPP'fl only IlHllle a pel'SOIl ill the application if he has probable cause to 
believe thnt the person named is involved in the commission of the 

~ Stlpra note 5. 
ft ibId. 
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offense in relation to which the interception is contemplated. LegaUy 
intercepted conversations of persons not named in the application 
stand on the same footing as the legally intercepted conversations of 
persons named in the application.28 

The government is required to list the names of all persons as to 
whom there is probable cause to believe that they are engaged in the 
criminal activity under investigation and whose conversations it 
expects will be intercepted over the target telephone; merely to identify 
the principal target of. the wiretap application is insufficient under 
such circumstances. In defining this requirement of the existing statute, 
the Supreme Court in United States v. Donovan 29 went on to hold that 
the fu.ilure to meet this requirement did not warrant the remedy of 
suppression because the identification in an application for an order of 
interception of all those likely to be overhead in incriminating con
versations does not play a substantive role with respect to judicial 
authorization of intercept orders and thus does not impose a limitation 
on the use of intercept procedures. If the basic preconditions to judicial 
authorization are present--probable cause to believe that an individual 
is engaged in criminal activity, that particular communications con
cerning the offense will be obtained through interception, and that the 
target facilities are being used in connection with the specified criminal 
activity-then the fact that the judge was unaware that additional 
persons might be overhead engaging in criminal conversations does not 
make the interception unlawful because the application provided 
sufficient information to enable the court to determine that the statutory 
preconditions were satisfied. The Committee endorses the Court's inter
pretation in Donovan of both the need to list all known persons for 
whom the requisite probable cause exists and the holding that the fail
ure to list all known persons does not wanant suppression if the basic 
requirements for the applkation are otherwise met. 

SECTION 3103. ISSUANCE OF AN ORDER FOR INTERCEl'TION 

1. In General 
This subsection reenacts the provisions of 18 U.S.C. 2518 (3), (4), 

(5), and (6). The section is concerned with: (1) the judicial findings 
that must be made to support issuance of an order for interce}?tion; 
(2) 'the content required to be present in the order; (3) the perIOd of 
time during which interception is authorized; and (4) the periodic re
ports that must be made. 
1'3. Pro1Jisio'f1ts of s. 1.1,/J7, as Reported 

Under subsection (a) of this section, in acting upon an application 
made under section 3102, a court may, as requested in the application 
or as found to be warranted by the court, issue an ex parte order au
t~orizi?g or approving the interception of a private oral communica
tIon wlthi~ vhe geographic jurisdiction of the court, if it determines 
on the baSIS of the facts submitted by the applicant that: (1) there is 
pr~bable 'Cause to believe that a person is committing, has committed, 
or IS ,about to commit a particular offense set forth in section 3101 ; 

"lfnited Bfate. v. Kahn. 4111 U.S. 143 (1974). 
2·429 U.S. 41'3 (1977). 



961 Section 3103. 
Section 3104. 

(2) there is prob3Jble cause to-believe that a particular communication 
concerning the offense -will !be obtained through such interception; 
(3) other investigative procedures were tried in the investigation and 
failed, or appeared unlikely to succeed or to be too dangerous; and (4) 
there is probable cause to believe tl>at the facilities from which, or the 
place at which, the communication is to be intercepted a.re being used, 
or are about to be used, in connection with the commission of the 
offense, or are in the name of, or commonly used by a person who is 
committing, has committed, or is about to commit the offense. 

Subsection (b) requires that an order issued under this section 
specify, inter alia: (1) tihe identity, if known, of the p~rson whose 
communication is to be intercepted; (2) the character -and location of 
the facilities from which, or the place at which the communication is 
to be intercepted; (3) a particular description of the kind of com
munication sought to be intercepted and a statement of the particular 
offense to which it relates; (4) the identity of the government agency 
authorized to intercept the communication and of the person authoriz
ing the application; and (5) the period of time during which the inter
ception is authorized, and whether the interception must automatically 
terminate when the described communication has been first obtained. 

Under subsection (c) of section 3103, the order may properly au
thorize or approve the interception of a private oral communication 
either for the period necessary to achieve the objectives of the authori
zation, or for thirty days, whichever is less. Extensions of time may be 
granted, upon applicatIOn made under section 3102 (a), if findings are 
made in accordance with the provisions of subsection (a) of this ~
tion. The extension may be for the period necessary to achieve the 
objectives for which it was granted or for thirty dayS', whichever is less. 

Subsection (d) of this section authorizes the court to require that 
periodic reports be furnished the court as to the progress made toward 
achievement of the authorized objective and the need for continued 
interception. 

The court authorization req,uired under this section is constitution
any mandated, and the proviSIOns of section 3103 fulfill that mandate. 
Carrying out a lawful interception order, however, will often require 
the cooperation of private parties, such as communications carriers, 
landlords, and others. Accordingly, under section 3103 (b) (2), author
ity is provided for courts to issue orders at the request of the govern
ment directed at such private parties to facilitate the actual intercep
tion with provisions for the protection of the private parties lending 
assistance. These provisions are derived from 18 U.S.C. 2518(4) with
out significant change. 

SEOl'ION 3104. INTEROEPTION WITHOUT PRIOR AUTHORIZATION 

1. In GeneraZ 
This section recognizes two separate situations in which the usual 

procedure need not be followed with regard to the interception of 
private oral communications. 
13. Provisions of S. 1437, as Rep01'ted 

Subsection (a) of section 3104 provides that, when a law enforoo
ment officer engaged in the authorized interception of a private oral 
communication intercepts a private oral communication that relates 
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to an offense other than one specified in the order and does not also 
relate to an offense specifled in the order, the attorney for the govern
ment desiring to disclose or use its contents, or evidence derived from 
its contents, during testimony in an official proceeding may make a 
motion for an order approving such interception. This differs in a 
minor respect from current 18 U.S.C. 2517(5) by making the matter 
one for determination on motion at the time the evidence is sought 
to be used rather than upon "application [to a judge] * * * as soon as 
practicable." This change reflects the realities of the investigative 
process in analyzing and determining the significance of evidence and 
the orderly preparation of a case. At the same time, it carries forwarc' 
the safeguard of judicial decision on the ultimate issue of whether the 
evidence was obtained in a lawful manner. An unrelat~d offense 
that is the subject of a motion under this subsection can be any 
offense and is not limited to the offenses sct forth in section 3101. The 
motion is made to permit the disclosure or use of its contents (or any 
derivative evidence) during restimony in an official proceeding. The 
court is directed to enrer an order in accordance with the motion if 
the court finds that the communication was otherwise intercepred in 
accordance with the provisions of this subchapter. 

Under subsection (b) of this section, notwithstanding any other 
provision of the subchapter, a law enforcement officer is authorized to 
mtercer,t a private oral communication without court order if he is 
special y designared to do so by the Attorney General, or by the prin
CIpal prosecuting attorney of a state or lOcality acting pursnant to a 
stature of that State, and he reasonably determines th9.t an emer
gency situation exists . 

. The statute enumerates the type of emergency situations contem
plated. Exi'sting law reaches conspiratorial activities threarening 
the national security or characteristic of an organized crime enter
l?rise which occur in a situation requiring that the interception be made 
before an order of authorization can, with due diligence, be obtained. 
The Department of Justice has informed the Committee that emer
gency authorizations have been used infrequently, and only then in 
situations that involve a risk of death. Accordingly, the Committee has 
eliminated the vague and expansive terms "conspiratorial activities 
threatening the national security interest" and "conspiratorial activi
ties characteristic of organized crime" and has replaced them with 
precise provisions permitting emergency wiretaps if the emergency sit
uation exists with respect to the three most serious national security 
offenses (sections 1101 (Treason), 1111 (Sabotage), and 1121 (Espion
age) or with respect to an offense that involves a risk of death. This 
limits the potential reach of the emergency provision to clear instances 
of danger to national security and to life threatening situations. In any 
of the'Se situations, as with current law, the section requires that 
grounds for the issuance of an order must exist. Moreover, an applica
tion fo r an order must be made as soon as practicable and, in any event, 
within forty-eight hours after the interception. 

The al10wance made in subsection (b) for emergency interceptiOlHl 
withou ~ court order follows provisions of 18 U.S .C. 2518 (7) , amended 
as noted abo!,e .. Thes~ are extremely important provisions, applicable 
only under lImIted CIrcumstances. It should be noted, however, that 
law en:;orcement officers may not invoke the provisions of this section 
without special governmental designation. 
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SECTION 3105. RECORDS AND NOTICE OF INTERCEPTION 

1. In (jeneral 
Thi$ section regulates the keeping of records concerning the con

tents of the private oral communications intercepted under this sub
chapter. Provision is also made for the serving of a notice of an inter
ception, under certain conditions, upon the parties to the intercepted 
communication. 
fJ. Pr01JJsions of S. 1437, as Reported 

SubSE.ction (a) of this section provides that the contents of a private 
oral cor,lmunication intercepted by any means authorized by law are, 
unless impracticable, to be recorded on a sound recording device in 
such ma nner as will protect the recordin~ from editing or other altera
tion. As soon as practicable after the expll'ation of an order, the record
ing is to be delivered to the custody of the court and sealed under its 
direction. The recording may not be destroyed for a period of ten 
years, and then only by order of the court. A duplicate recording may 
be mad{\ for use or disclosure to the extent that such use or disclosure 
is apprc'priate to the proper performance of official duties. Old appli
cations and orders made or issued under this subchapter are also to be 
sealed by the court issuing the order, and to be placed in such custody 
as the C(lurt may direct. They may only be disclosed upon a showing of 
good cause. The applications and orders also may not be destroyed 
for a period of ten years, and then only by order of the court. 

Subsection (b) of this section provides that, within a reasonable 
time, but not less than 90 days, after the termination of the period 
for which an interception is authorized by an order, or after the filing 
of an application that is subsequently denied for an order of approval 
under section p104(b), the court must order that a notice be served 
on the person named in the order or application, and on any other 
party to an intercepted private oral communication as the court may 
determine to be in the interest of justice. The notice is to include 'the 
fact and date of the issuance of the order or of the filing and denial 
of the application, the period of the authorized, approved, or dis
approved interception, and the fact that during the period a private 
oral communication was or was not intercepted. However, upon ex 
parte showing of good cause to the court, the serving of the notice may 
be postponed. Subsection (b) provides further that, on motion of a 
person to whom notice has been served, the court may make available, 
for inspection by such perSon or his counsel, such portions of the 

. contents of intercepted communications, evidence derived therefrom, 
applications, or orders, as the court determines to be in the interest 
of justice. It should be noted that an otherwise valid interception is 
not converted jnto an unla,wful interception subject to suppression 
when parties to overheard incriminating conversations fail to receive 
discretionary notice -of the interception due to inadvertence.30 

The provisions of this section follow closely the provisions of 18 
U.S.C. 2518(8) (a), (b), and (d), with only a few minor language 
changes. Discretion is vested in the courts to delay the serving of 
a notice beyond ninety days, upon an ex parte showing, in order to 
!lvoid any interference with an ongoing investigation, or for any other 
purpose deemed sufficient by the court. 

00 Unitec! States v. Donovan, supra note 29. 
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SECTION 3106. USE OF INFORMATION OBTAINED FROM AN INTERCEPTION 

1. 111 General 
This section governs the disclosure and the use that may be made 

of information obtained from an interception of a private oral com
munication, and the suppression of evidence unlawfully obtained. 
g. Provisions of S. 1437, as Reported 

Under subsection (a) of section 3106, a law enforcement officer who, 
in accordance with the provisions of this subchapter, has obtained 
lmowladge of the contents of a private oral communication, or evi
dence derived from such contents, is authorized to disclose -or use such 
contents to the extent appropriate to the proper performance of his 
official duties. lfurthermore, the subsection authorizes any person who: 
in accordance with the provisions of this subchapter, has received 
information concerning the contents of a private oral communication" 
or evidence derived from such contents, to disclose or use such con
tents while giving testimony under oath or affirmation in an official 
proceeding. 

Under section 3106 (a) (1) an FBI agent who, during an authorized 
interception of a communication, obtains information concerning such 
things as a previously unreported cash flow to a person could turn over 
such information to Internal Revenue agents, whether civil or crim
inal, who could then use such information as appropriate to the dis
charge of their duties. Such a disclosure by the FBI agent to IRS 
personnel is an example of what is intended to be encompassed by the 
phrase "appropriate to the proper performance ()If his official duties." 
Recipients of such information may also make appropriate intra
agency disclosures as required by the performance of their duties, and 
r.ould, additionally, under section 3106(a) (2), publicly disclose the in
formation while giving testimony under oath at an official proceeding. 

In addition, under section 3106 (a) (3) it is provided that a privi
leged communication does not lose its privileged character if it is 
intercepted as part of a private oral communication either pursuant to 
the provisions of this subchapter or in violation of its provisions. 

Under subsection (b), the presence of the seal provided for by sec
tion 3105(a), or a satisfactory explanation for the absence of such 
seal, is a prerequisite to the use 'Or disclosure of the contents of an 
intercepted private oral communication, or· evidence derived from 
such contents, in an official proceeding. 

Subsection (c) makes the giving of pretrial notice regarding an 
interception to an "aggrieved person" a prerequisite if an eviden
tiary use of the interception is to be made. 

Subsection (d) of this section governs the suppression of evidence. 
An aggrieved person who is a party in a proceeding may move to 
supprcstJ thl3 contents of an intercepted private oral communication, 
or evidence derived from such contents, on the ground that: (1) the 
communication was unlawfully intercepted; (2) the order of authori
zation or approval under which it was intercepted is insufficient on its 
face; or (3) the interception was not made in conformity with the 
order of authorization or approval. If the motion alleges that the 
evidence sought to be suppressed has been derived from the contents 
of an unlawfully intercepted private. oral communication, and if the 
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aggrieved person has not been served with notice of such an intercep
tion as provided by section 3105 (b), the opponent of the allegation is 
to affirm or deny the occurrence of the alleged unlawful interception, 
but no such motion is to be considered by the court if the alleged un
lawful interception took place more than five years before the event 
to which the evidence relates. . 

It is required under subsection (d) that motions to suppress must 
be made prior to the official proceeding unless there was no opportunity 
to make the motion or unless the aggrieved person was not. a ware of the 
grounds for the motion. 

Upon the filing of a motion by an aggrieved person, a court of com
petent jurisdiction may make available for inspection by the aggrieved 
person or his counsel such portions of the contents of an intercepted 
private oral communication, or evidence derived from such contents, as 
the court determines to be in the interest of justice. 

Subsection (d) also provides that, if the motion to suppress is 
granted, the contents of the intercepted communication, and evidence 
derived from such contents, may not be received in evidence in an 
official proceeding before a government agency of the United States, 
a state, or a locality. 

The various provisions of this section are essentially the same as 
provisions found currently in 18 U.S.C. 2517(1), (2), (3), and (4); 
in 18 U.S.C. 2518 (D) and (10) (a) ; 31 and in 1817.S.C. 3504. 

The provision in subsection (a) ltllowing disclosure and use 32 of the 
contents of communications intercepted under this subchapter "to the 
extent appropriate to the proper performance" of official duties should 
be given a reasonable broad construction. Proper performance of law 
enforcement duties includes the exchange of intelligence between Fed
eral agents and between a Federal agent and State or local police 
officials. As pointed out in United States v. OOrIJ,33 it would be irrational 
to hold that law enforcement agents engaged in authorized intercep
tions in aid of a narcotics trafficking investigation could not, upon 
hearing incidentally of plans for a bank robbery, act to thwart the bank 
robbery. Whether the contents are of an unrelated interception, of an 
emergency interception, or of a regular interception pursuant to the 
provisions of this subchapter, the uses made of the contents in the 
exercise of professional judgment should generally 'he accepted as ap
propriate in the performance of official duty. 

The last sentence in subsection (d) (1), unlike the other provisions 
of the section which have their origin in the Omnibus Orime Oontro] 
and Safe Street Act of ID68, is based upon title VII of the Organized 
Crime Control Act of ID70. 34 Title VII was meant to govern suppres
sion hearings in respeS}t to alleged electronic and mech::mical sur
,reillances that occurred prior to June ID, 1968, the date after which 
the Omnibus Orime Oontrol and Safe Street Act of 1968 controlled. 
Title VII of the 1970 Act was meant in part to' codify the govern
ment's policy of responding to the merits or a motion to suppress by 
searching its records and disclosing the occurrence of an overhearing 

at A provision presently In 18 U.S.C. 2518 (10) (b). enabling the go\'crnment to appenl 
from the granting of It motion to suppress, Is continued In this title In section 3724 (b) • 

.. "DIsclosure and use" is Intended to lmye It broad meaning. 
3., 440 F.2d 679 (10th Clr. 1071), cert. denied. 406 U.S. 934 (1072). 
'" 18 U.S.C. 3504(0.). 

92-9190 -77 - pt. 1- 62 
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npon thCl issue being raised by a c1efenc1ant,35 a provision carried for
ward by part of the last sentence of subsection (d) (1). In its most 
important aspect, hO'wever, title VII was designed to save the cTim
inal justice system the wasteful procedures attending motions to 
suppress evidence of a crime as having been derived from an unlaw
ful overhearing alleged to have taken place not only before the crime 
was even committed, but more than five years befol'CI the crime.30 This 
provision, now appearing in section 3504(a) (3) of present title 18, is 
also continned in the last sentence of subsection (d) (1) .37 

SECTION 3107. REPORT OF IN'l'ERCEPTION 

1. In General 
This section requires certain reports to be made with respect to 

interceptions, not for the benefit of any individual, but entirely for 
governmental purposes. 
fZ. Provisions of S. 1437, as Reported 

Subsection (a) of section 3107 concerns judicial reports. Within 
thirty days after the expiration of the period of interception author
ized in an order or after the denial of an application for an order 
approving an interception, the court is required to report to the Ad
ministrative Office of the United States Courts such information as 
to the fact that an order or extension was applied for; the identity of 
the In;\\' enforcement officer and the government agency making the 
application and the person authorizing the application; the offense 
specified in the application for the order or extension; and the period 
of interception authorized by the order. The Administrative Office 
of the United States Courts is authorized through the issuance of 
regulations to require that the report include any other related 
information. 

Subsection (b) concerns prosecutive reports. During January of 
each year, the Attorney Genem], and the principal prosecuting attor
ney of a State or locality, is required to report to the Administrative 
Office of the United States Courts such information as that required 
by subsection (a) with respect to each application for an order, or 
extension of an order, made during the preceding calendar year; a 
general description of the interceptions made under such orders; the 
approximate number of persons whose communications were inter-

"" The general polley was announced by the Solicitor General in November 19(1(J in n 
slIpplt'mentnl brief med in the Supreme Court in ScllilJani V. Uniterl Stutes, 362 F.2cl 825 
(2d Clr.), cert. denied. 3S'5 U.S. 9'34 (1966). The requirement ~f the ·stntute Is pred
len ted, howC\·er. on there being at len~t some fnctunl possibility that the alleged unlawful 
o\'erhearlng could have tainted the government's evidence in the cuse. Sce In Rfl Dellinger, 
:157 F. SuPp. 94.9, 95S-960 (N.D. Ill. 19711). • 

30 See S. Rept. No. 91-617. 91st COIlP' .• 1nt S.,ss .. jlJl. 33. 62-70. 131;-140 (1060) ; H. Rept. 
No. 91-1549. 91st Cong .. 2d Sess .• pp. 34. GO-52. SO-83 (1970). 

'" '1'he remnlnlng provision of title YIT. governhlg the dl~closl1re to the moyunt of tht' 
contents of the communication allegerJ to huve been Intercepted unlawfully before June 19. 
1068. Is subsumed by the codlflcatioll In section 3106 (d) (3) of the slmllur o1'o\'lslol1. here· 
tofore Ilmlted to post·June Ill. 1968. proceedings. that appears In section 2518 (10) (a) or 
tho pres~11 t title 18. 
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cepted; anel the approximate nature, amount, and cost of the man
power and other resources used in making the interceptions. In ad
dition, the report is to include such items as the number of arrests 
resulting from the interceptions, the number of trials resulting from 
the interceptions, the number of motions to suppress made with re
spect to the interceptions, and the number of convictions resulting 
from the interceptions. Any related information that the Adminis
trative Office of the United States Courts may by regulation require 
is also to be reported. 

Subsection (c) concerns Administrative Office reports. In April of 
each year, the Director of the Administrative Office of the United 
States Courts is directed to transmit to the Congress a complete report 
concernin~ the number of applications made for orders authorizing 
or approvmg the interception of private oral communications and the 
number of such orders granted or denied during the preceding calendar 
year. The report is to include a summary and analysis of the data' 
required to be filed with the Administrative Office under this section. 

It is provided in subsection (d) that the Director of the Adminis
trative Office of the United States Courts is authorized to issue regula
tions dealing with the content and form of the reports required to be 
filed pursuant to subsection (a) and (b) of this section. 

These provisions are taken nearly intact from 18 U.S.C. 2519. In 
['equiring that these various reports be made, a foundation is laid for 
future evaluation of the effects of this subchapter. The reports should 
serve to facilitate the making of any changes in the law that may be
come warranted but, in any event, to allow for a comprehensive under
standing of the extent and value of authorized interceptions in Federal 
and State law enforcement.ss 

SJ~CTION 3108. DEFINITIONS FOR SUBCHApTER A 

A number of the terms employed in this subchapter are defined in 
section 3108 by refe,rence to definitions appearing elsewhere.sa 

It should be noted that "private oral communication" is defined in 
section 1526(f) of the Ooele to mean "sptlech uttered by a person ex
hibiting an expectation, uncleI' circumstances reasonably justifying 
the e}..'pectation, tJlat such speech is not subject to overhearing." The 
distinction utilized in present law between wire and oral communica-

"" Jot should be noted that this bill, unlike predecessor versions of similar legislation, does 
not carry forward current 18 U.S.C. 2511 (3)-the so-called national security dlsclalmer
which statcs that nothing contained In this or other specified statutes llmlts the power of 
the President under the Oonstltution to take necessary steps to protect the nation by 
using electronic surveillance. It Is clear from the legislative history of the dlscl'Ohner that 
It w'os not and never purported to be a recognitIon of an Inherent power in, or a grant of 
statutory power to. the President ro conduct national security electronic surveillance, but 
was merely a lep:i~latlve statement that title HI of the Omnibus Crime 'Control and Safc 
:-ltreet. Act of 1968 was not Intended to deal with the subject. The Supreme Court has so 
held. UniterJ States'v. UniterJ S-tates Distl'ict Oourt, 407 U.S. 1297 (1972). 'Sincc the pro vl
Rlnn lJas caused confusion In the past, the Oommitt('e decided to delete the national security 
rllsrlalmer ll1ngunge -as clearly unneressary. 

no Section 1526 of tile Code; 47 U.S.C. 153 (h). 
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tions is considered to have such minimal utility that the distinction 
is not maintained in this subchapter. 

SUBCHAPTEH B. GOllIPULSION Ole TESTIlIIONY AFTER A CLAIlI! Ol!' SELl'

INCRlllIlN ATlON 

(Sections 3111-3115) 

This subchapter carries forward the present law provisions of the 
Organized Crime Control Act of 1970/ Part V of title 18, dealing wit.h 
the compulsion of testimony after a refusal to testify on the ground of 
self-incrimination, often referred to as the granting of immunity.2 
Only minor changes have becn made in that enactment, and none of 
these ulOdifications arc substantive in nature. The Committee specifi
cally endorses the usc of such compulsion of testimony in appropriate 
circumstances as a useful and necessary tool of law enforcement. The 
Committee also notes that the Snpreme Court has specifically upheld 
the constitntionality of the current statute a upon which this subchap
ter is based. 

SECTION 3111. COll!PULSION OF TESTl1l1ONY AFTER REFUSAl" ON BASIS OF 
l>RIVIL],Gl~ AGAINST SELF-INCRIlIHNA'l'ION 

I. In General 
Section 3111 provides that a person who asserts his privilege against 

self-incrimination in an official proceedin& conducted under authority 
of a Federal court or grand jury, or a Federal agency, or of Congress 
or either House of Congress, and who is ordered to testify or produce 
information in accordance with sections 3112, 3113, or 3114, may not 
"efuse to obey the order on the basis of his privilege against self-in
(·,·imination. The section further provides that no testimony OJ' in
formation produced in compliance with the order, or any informat.ion 
directly or indirectly derived from the compelled testimony 01' PI'O

duction, may bo used against the person so compel1ed in It criminal 
('nse against him, except in a prosecution for perjury, false sW'C'arillg. 
01' making a false statement in the course of the testimony 01' production 
compelled under the order, 01' faT' otherwise failing to romply wit.h thr 
()l'(ler. 

~. P'l'esent Federal Law 
18 U.S.C. 6002 contains substantially the same provisions as does 

section 3111. It provides that a witness who refuses to testify or pro-

1 P.L. 01-452. 84 Stnt. 922. 
z 18 U.S.C. 0001-0005. 
3 Kastigal' Y. Uniter/. States. 400 U.S. 441 (1072): see nlso LefkOldtz Y. Orl1lnillg/III1I1, 
-- U.S. -- (1077). 'rhe Knsti!!,ur d"cisioll and til!' currl'ut statutI' llayp recl'iYI'Il. 
however. ut the hands of some lowH courts unll commentators. u more Irrud!!in~ inter
Ill'ptntion find application than orc intended or noproved hy t'w ('Ollll'llttl'e. Some of thosn 
fl~oblems nrc discussc<1 in Thornhm·l!h. Ilerol/c'Ung EtJerUpp Fel/rnil Pro8ecution UlIII tile 
Fifth Amell/lment: "Orimhral OolllllillU," The New Torture" 01' "a Ratiollal ;lcl'ommoc/a
tion1". 07 J. Crim. L. & C. 155 (1070). 
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vide information on the basis of his privilege against self-incrimina
tion in a proceeding before or ancillary to a Federal court or grand 
jury, a Federal ltgency, or either House of Oongress, or a committee, 
It subcommittee or joint committ.ee of OongTess, and who is ordered 
to testify or provide information, may not refuse to comply with the 
order on the basis of his privilege against self-incrimination. In addi
tion, it provides that no testimony or information compelled under 
the order, or any information directly or indirectly derived therefrom, 
may be used against the witness, except in a prosecution for perjury, 
giving a fabe statement, or otherwise failing to comply with the order. 
S. P1'ovisions of 8. l1r'37, as Reported 

Only minor changes in current law are effected by section 311l. 
The language "under the authority of" is substituted for "before or 
ancillary to" because the Oommittee believes that phrase to be broader 
and more encompassing of the proceedings to which the compUlsion of 
testimony provision is intended to apply. Thus, e.g., specific reference 
to committees of Oongress can be eliminated in subparagraph (a) (3) 
of section 3111. 

"[C]ommitwd in the course of the testimony or production" is 
added in subsection (b) (1) for the purpose of clarifying that the ex
ception to immunity from prosecution applies only to perjury or false 
statements committed in response to an order compelling testimony or 
the production of information, and not to such offenses previously 
committed. This will avoid an ambiguity in the current law which 
has raised a basis for attacking its constitutionality on the ground that 
the exception can be interpreted as including perjury or false state
ments committed prior to the order compelling testimony or inform a
tion.4 No change in the purpose or intent of the current law is 
contemplated by any other modification of the language contained 
in section 3111 from that. set forth in 18 U.S.O. 6002. 

SECTION 3112. COURT OR GRAND JURy PROCEEDINGS 

I. In General 
Section 3112 sets out the procedures to be followed in applying for, 

and in the issuance of, an order described in seotion 3111 in relation 
to court and grand jury proceedings. Such an order is to be issued 
by the district court for the judicial district in which the proceeding 
is to take place, or is taking place, upon the request of the United 
States Attorney for the district (approval of the Attorney General, 
tIle Deputy Attorney Genera], or of any designated Assistant Attor· 
ney General having been securedl if, in tl?-e judgment of the United 
States Attorney, the testimony or mformatIOn may he necl.'ssary to the 
public interest, and the wit.ness has refllsed or is likely to refus~ t.o 
testify or to proCince the information on the hasis of a claim of a PrIVI
lp,!!"c agaimlt Rplf-il1rrimination. 
1:? Present Federal Law 

18 U.S.C. 600~ contains substantially the same provisions as thosE' 
included in section ~112 . 

• Thill Rtralnrrllnterprctntion was npproved In one caRe. In ra nalllingel" '356 F. 'Sl1m). 153 
(C.D. C'll. 1973). It ,,'as rejected in two other caseR. U,nitell StMes Y. 11tel', 482 F.~(l 10fU 
filth Clr. 1!l'7'3) : Ap'plication of tlw UllitCl1 Stat("q Senate Salect OOllwllttce on PI'cslilentlUl 
Oampaign Activities, '3(Jll F. Snpp. 1282 (D.C. 1973). 
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3. PJ'01JisiO'n8 of S. 1437, as Repo'rtecl 
The only significant change in language contained in section 3112 

is the substitution of the word "subpoenaed" in subparagraph (a) 
instead of "called." The purpose of this change is to more clearl] 
conform section 3112 to the basic intent of current law and to limlt 
the type of proceedings in which the compulsion of testimony can be 
invoked to those in which a subpoena may be issued. In u,ll other re
spects section 3112 conforms in substance and intent to 18 U.S.C. 6003. 
Discretion of the court is limited to verifying that the criteria required 
by subparagraph (b) have beenmet.5 The United States Attorney, once 
approval by a designated official has been obtained, is given full au
thority and discretion to determine if the testimony or information 
should be compelled or. if the witness is likely to assert his privileg~. 
",Vhile approval of a responsible official of the Department of Justice IS 
required, no requirement is made as to the form of the approval or 
that it be in writing. The Committee intends that an application by 
lhe United States Attorney to the court setting forth that the statutory 
criteria have been met is to carry with it the presumption of admin
istrative regularity. 

Sl<:CTION 311.3. ADlInNIS'l'RA'l'IVl~ PROCEEDINGS 

1. In Gerwral 
Section 3113 establishes the procedures to be followed in applying 

for, and in the issuance of, an order described in section 3111 in 
proceedings before Federal agencies. Substantiu,lly, the procedures 
follow the S(Lme format as in section 3112 except that the agency in 
question issues the order compelling testimony or the production of 
information rather than a court. The agency may issue an order when 
in its judgment the testimony or information may be necessary to 
the public interest, and the WItness has refused or is likely to refuse 
to testify or produce information. As in section 3112, an order under 
section 3113 may issue only after approval by the Attorney General, 
Deputy Attorney General, or any designated Assistant Attorney 
General. 
~. Present Federal L(JjUJ 

18 U.S.C.6004 contains substantially the same provisions as does 
section 3113. Under section 6004, an agency, as defined in 18 U.S.C. 
6001(1) (see section 3115, infra), may, with the approval of the 
Attorney General, issue an order to compel the testimony of witnesses 
or the production of information when in its judgment the testimony 
or information may be necessary to the J?ublic interest, and the witness 
has refused or is likely to refuse to testIfy or provide information on 
t.he basis of 'his privilege against self-incrimination. 
8. Provisio11s of 8.1437 as RelJ01'ted 

No significant change in current law is contemplated or intended 
by section 3113. The word "subpoenaed" in section 3113 (a) is sub
stituted for "called" in sectjon 6004 (a) only to conform the former 
to the substance of the current statute which limits the proceedings 
in which testimonial compUlsion can be invoked to those in which a 
witness may be summoned to appear. 

G See Inrc KilflO, 484 F.2d 1215, 1219 (4th 'Clr. 1973). 
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Sbction 6004: provides for the approval 01: the Attorney General 
for the issuance of an order compelling the testimony of a witness 
or the production of information. This provision, read in the context 
of the differing language of 18 U.S.C. 6003 creates an ambiguity; If 
read in the light of the general rules on delegability, the Attorney 
General's authority tmder section 6004 can be delegated by him to 
any other officer, employee, or agency of the Department of Justice 
pursuant to 28 U.S.C. 510.6 However, read in pari mateTia with section 
6003, it could be held to be a specific limitation precluding delegation. 
In order to conform the provisions of sections 3112 and 3113, both 
provide for approval of orders compelling testimony by the Attorney 
General, the Deputy Attorney General, or any designated Assistant 
Attorney General. As under current law, the intent of this provision 
is to limit the delegation of authority to approve such orders, in 
proceedings pursuant to both sections, to those officers. 

SECTION 3114. CONGRESSIONAL PROCEEDINGS 

1.1 n General 
Section 3114 sets forth the procedures to be used for the issuance 

of an order compelling the testimony of witnesses or the production 
of information ill proceedings under the authority of Congress or 
of either House of Congress. Such an order is to be issued by the 
district court for the judicial district in which the proceeding is to 
take place upon the request of a duly authorized representative of 
the House of Congress or the committee, subcommittee, or joint com
mittee under whose authority or before whom the proceeding is being 
conducted. In the case of a proceeding before a House of Congress, 
the request must be approved by an affirmative vote of a majonty of 
its members present in that House. In the case of a committee, a joint 
commit~ee, or a subcomm!ttee, the request must be approved by an 
affirmatIve vote of two-thIrds of the members of the full commIttee. 
The section provides that the Attorney General must be served with 
a notice of intent to request the order at least ten days prior to the 
application to the court. Upon application of the Attorney General, 
the Court is to defer issuance of the order for a period of twenty 
days from the date on which the application to the court is made.7 

;'3. Present Federal Law 
18 U.S.C. 6005 contains substantially the same provisions as. does 

section 3114:. . 
3. Provisions of S. 1437, as Reported 

No change in the substance of current law is contemplated or in
tended by section 3114. The word "subpoenaed" is· substituted for 
the word "called" in section 6005 as was done in sections 3112 and 
3113. 

As in both sections 3112 and 3113) and in the current general com
pulsion of testimony pl'Ovisions,s it IS intended that an order compel-

o Decclnber 1968 Grand JllI'Y v. United Sta,tes, 420 F.2d 1201 (7th ·Clr.), cert. rlenled, 
397 U.S. 1021 (1970); Fedeml Tr(11de OommisBion v. Foucha" 356 F. ISupp. 21 (N.D. Aln. 
1973). 

7 A discussion of this authority vested In the Attorney General to defer Issuance of the 
order is found in Applica,iion oj Unite(l Bta,tes Senate Select OOllllllittce on Presidential 
Oampaign Activities, 361 F. Supp. 1270, 1277-127.8 (D.C. 1973). 

B 18 U.S.C. 6001-6005. 
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ling testimony can be issued prosp~tively, that is, before the, witness 
has been called to appear and before lie has invoked his privilege 
against self-incrimination. However, the order will not be effective 
until the witness has invoked his privilege on Fifth Amendment 
grounds and has been' informed of the order by the officer presiding 
over the proceeding. 

SECTION 3Ufi.' DEFINITIONS FOR SUBCHAPTER B 

I. In General 
Section 3115(a) defines a list of the Federal agencies which are in

tended to be encompassed by the temn "agency of the United States" 
as used in sections 3111 (a) (2) and 3113. Substantially the list encom
passes the executive ,:;md military departments of the government, as 
defined in 5 U.S.C. 101-102, and the independent regulatory agencies. 

Section 3115 (b) provides that "'court of the United States" includes 
the Superior Court, and the Court 'Of Appeals, 'of the District of Co
Imnbia, and the United States Court of Military Appeals. 
12. Present l!ederdl Law 

18 U.S.C. 6001 contains a definition of terms used in the subsequent 
sections of the general statute on compulsion of testimony. In addition 
to defining "agency of the United States" and "court of tl1e United 
States," the section also defines "other information," and "proceeding 
before an agency of the United States." 
3. P1'ovisions of S. 1437, as Rep01'ted 

Section 3115, as supplemented by the general definitions section of 
the Code,o does not make any substantive changes in the current stat
ute. Section 3115 (a) adds the National Credit Union Administration, 
the Commoclities Futures Trading Commission and the United States 
Victim Compensation Board referred to in chapter 41 nf the Code and 
created in title 28 of the United States Code. Public Law 91-468, 
which created the National Credit Union Administration, authorized 
that Administrati'on to afford witnesses called before it immunity from 
prosecution. That Act did not require the Administration to seek ap
proval from the Attorney General before granting immunity. Under 
tlle Code the authority of the Administration to grant use immunity 
is cOllfiormed to that of other agencies, including Attorney General 
approval by its inclusion in the definition of an "agency of the United 
States," and by the repeal, in the conforming amendments to this Act; 
of the immtUlity provisions of the Act creating the National Credit 
Union Administration.lo 

"Court of the United States" is generally defined in section 111 of 
the Code, but does not include the Superior Court or the Court of Ap
peals of the District of Columbia, or the United States Court of Mili
tary Appea]s, a11 of which aTe inCluded in the definition in 18 U.S.C. 
G001 (4). The definition in section 3115 (b) fills the omission in order 
to provide for orders compelling testimony in court or grand jury 

• b~ction 111. 
10 That Act proylded that the National Credit Union Administration could Issue "trans

actional" immnnlty Instead of "use" immunity. The type of immunity that an agency cun 
grant has been limited to "use" immunity under this subchapter to avoid an anomalous 
simution. 
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proceedings before those courts. As under current law, an order com
pelling the testimony of witnesses or the production of infoJ.lm.ation 
in proceedings before those courts, as in all other courts, may issue oaly 
from the District Court for the judicial district in which the proceed
ing is to take place. 

The definition of "other information" 11 is not required in view of the 
absC'llce of that term in section 3111 et seq., which substitutes there·for 
the phrase, "record, document, or other object." That phrase is in
tended to be synonymous with the term "other information" as defined 
in 18 U.S.C.6001(2). 

"Proceeding before an agency of the United States" is defined in 18 
U.S. C. 6001 (3). Since the term "official proceeding" is defined in sec
tion 111 of the Code, further definition in section 3115 is not required. 
The absence of authority to issue subpoenas as an element of the defini
tion of "official proceeding" is accounted for by substituting the word, 
"subpoenaed" instead of "called" in sections 3112 through 3114, thus 
conforming the provisions of this subchapter to the intent of 18 U.S.C. 
sections 6003 through 6005. 

SUBCHAP'!'ER C.-RELOCATION OF WI'l'NESS'ES 

(Sections 3121-3123) 

Thi~3 subchapter codifies the provisions on relocation of witnesses 
enacted as title V of the Organized Crime Control Act of 1970. '.rhat 
title was not enacted as part of title 18 and presently appears in head
note fashion in chapter 223 of title 18 just preceding 18 U.S.C. 3481. 
The Committee has included this subchapter to bring the provisions 
of title V of tl:e 1970 Act into the title 18 chapter dealing with 
ancillary investigative authority where it logically belongs. The sub
chapter continues the basic theory behind tItle V of the Organized 
Crime Control Act of 1970-insuring that witnesses in organized crime 
cases are produced alive and unintimidated before grand juries and at 
trial. The Committee endorses the statement on title V that appeared 
in the Senate Report on S. 30, the Senate bm which became the 
Organized Crime Control Act of 1970/ as follows: 2 

Each step in the evidence gathering process . .. moves 
toward the production of live testimony, testimony that is 
necessary to bring cl'iminal sanctions into play in the fight 
against organized crime. Criminal sanctions, in short, do not 
enforc(l themselves. Obtaining test.imony, however, is only 
part of the problem. The At.torney General testified in 1965 
that. eyen after cases hacl been developerl, it was necessary to 

1118 U.S.C. 6001 (2). 
I P.T,. !l1-452. 84 Stat. 033. 
• R H""t. 1l1-017.0lRt CODI: .. 1st SesR. (1969) pp.59-60. 



Section 3121. 974 

forego prosecution hundreds of times because key witnesses 
would not testif'y for fear of being murdered. Tampering 
with witnesses IS one of organized crime's most effective 
counter weapons. Indeed, the Attorney General indicated 
that such fear was not unjustified; he testified that the De
partment, in its organized crime program, lost more than 25 
informants between 1961 and 1965. It was in this context, 
therefore, that the President's Crime Commission tragically 
concluded: 

No jurisdiction has made adequate provision for pro
tecting witnesses in organized. cnme cases from reprisal. 
In a few instances where guards are provided, resources 
require their withdrawal shortly after the particular trial 
terminates. On a case-to-case basis, governments have 
helped witnesses find j6bs in other sections of the coun
try or have even helped t.hem to emigrate. The difficulty 
of obtaining witnesses because of the fear of reprisa.l 
could be countered somewha.t if governments had esta:b
Eshed systems for protecting cooperative witnesses. 

The Federal Government should estrublish residential 
facilities for the protection of witnesses desiring such 
assistance during the pendency of organized crime litiga
tion. 

After trial, the witness should be permitted to remain 
at the facility so long as he needs to be protected. 

The Committee has concluded that seven years o,f experience with 
witness protection under the 1970 act has amply proven both the 
necessity and utility of such provis:Lons. It is a recongized fact that 
testifying in organized crime or narcotics cases involves 3, real dMlger 
of violent retaliation. Protection by means of relocation to a safe 
environment is often necessary in such cases. Indeed, the ability to 
offer protection to ·witnesses is virtually an absolute requirement to an 
effective campaign against organized crime. 

The Committee has concluded that the language used in title V 
of the 1970 Act may be inadequate to describe what is necessary to 
effectively relocate endangered witnesses and to ensure their security. 
Under the current language of title V to pl10vide "pr<Ytected housing 
facilities and to otherwise offer to provide for the health, safety, and 
welfare of ·witnesses," the Attorney General has been called upon to 
develop special procedures and techniques of protection and relocation. 
These techniques and procedures are given greater statutory recog
nition in section 3121 of this bill. The Oommittee, however, believes 
that setting out these. techniques and procedures in the Code is not a 
new grant of authority, but is rather a recognition o£ the current pro
gram and a reaffirmation that these techniques and procedures are 
fully justified and well within the contemplation of tHle V of the 
1970 Act. 

SECTION 3121. ·wrI.'NESSRELOCATION AND PIWTECTION 

Section 3121 (a) continues the, current law authority of the Attorney 
General to provide protection and security by means of I:elocation 
for witnesses and the.ir immediate families in proceedings brought 
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against persons involved in organized crime. Several changes have 
been made. 

First, under current law the protection may be offered where the 
proceedings have been instituted against a person alleged to have par
ticipated m an "organized crime activity." The Committee feels that 
the term "organized crime artivity" is too va~ue and fails to give 
sufficient guidance to the Attorney General in the implementation of 
this statute. Accordingly, the Committee has substituted a more pre
cise term. Under section 3121 witness protection may be provided in 
"an official proceeding involving racketeering activity, an offense 
similar in nature, or an offense the investigation or prosecution of 
which appears likely under the circumstances to cause the commission 
0,£ an offense described in section 1323 (Tampering with a 'Witness or 
an Informant) or 1324 (Retaliating against a Witness or an Infor-
mant." : 

The term "racketeering activity" is defined in section 1806 (f) and 
is made applicable to this subchapter by section 3123. It contains a . 
specific listing of the most serious State and Federal offenses including 
those that most often involve organized crime offenders. The use of 
the term "an offense similar in nature" is included to make certain that 
an offense similar to those enumerated in section 1806 (f), but not 
included therein, can be the basis of Federal witness protection where 
justified. The reference to sections 1323 and 1324 insures completeness 
of coverage. Clearly, the offenses set forth in those sections are precisely 
the type of conduct against which this subchapter seeks to afford pro
tection for witnesses and potential witnesses and their immediate 
families. 

Second, the Committee has substituted the term "official proceed
ing," which is defined in section 111, for the current law term "legal 
proceedings." This change is intended to make the generally defined 
Code term applicable to this st.atute and is in no way intended to 
limit t.he reach of the current language. In particular, the Committee 
intends that the statute remain applicable in civil and administrative 
proceedings, where warranted, as well as in criminal proceedings. The 
term "official proceeding" is intended to achieve this result. In addi
tion the word "involving" is used instead of the more limited word 
"instituted" to make it clear that relocation is possible prior to formal 
charges being broug-ht against a specific defendant. The definition of 
"official proceeding" would indicate the same result. 

Third, relocation may be offered not only to the witness or a poten
tia,} witness and to the immediate family of snch witness bnt "to 
a person otherwise closely associated" with the witness. Experience 
has shown that the danger of retaliation is not always confined 
solely to the witness and his imm~diate family. Protection has to be 
afforded occasionally to the fiance of a witness: to children of the 
fiance, and to others closely associated with the witness. The phrase 
"a person otherwise closely associated" is intended to recognize this 
need. The standard that must be ap-plied before protection and re
location will be afforded to a family member or a person closely 
associated with the witness is that such person may also be endangered. 

Section 3121 (b) is new and spells out in more detail the protective 
measures that the Attorney General mav take to ensure witness pro
tection through relocation. The concept 'is that protection of the wit-
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ness will be achieved through relocation and the establishment of a 
llew identity, rather than protection in the form of armed twenty
four hour guards although that too may occasionally be required 
for short periods of time such as the period during which the witness 
testifies or is interviewed. 

The procedures developed by the Attorney General to implement 
section 3121(b) must be designed to protect the health, safety, and 
welfare of the person to be protected from bodily danger. The At
torney General is afforded wide latitude in taking any action he 
deems necessary to achieve this result, and he can continue such 
action for so long as, in his judgment, the danger continues. To guide 
the exercise of his discretion, the Committee has outlined six meas
ures that may be involved in any relocation. The list in section 3121 
(b), however, is not intended to be all-inclusive and for the most 

part reflects procedures already developed to imDlement t.hA currAnt 
statute. . 

mirst, the A ttorney General is authoriz-ed to provide suitable official 
documents to enable the person relocated to establish u· new ;identity 
without having to reveal his prior identity. Such documentation may 
include such items a" birth certificates, drivers licenses, social secur
ity cards, military records, school records, medical records, and the 
like. It is expected that new n!.tmes 'will, in ,most instances, be legiti
mized ultimately by court approved name changes. The Committee is 
a ware of the cooperation afforded to the existing program by many 
Federal, State and local governmental agencies in this regard and 
urges that such cooperation and assistance be maintahled in the future. 

Second, the Attorney General is authorized to provide housing 
for the protected persons and, third, for trallsportation of persons 
and property to the new residence. In this regard the Attorney Gen
eral may assist in the seledion and location of a new residence and the 
payment of moving expenses, and may render such other assistance as 
may be necessary to effect the relocation. 

Third: the Attorney General is granted authority to provide a 
tax free subsistence payment in a sum to be established by him in 
regulations. This provision is in recognition of the need to provide 
funds for living expenses to a witness and his family who are sud
denly removed from their existing life and employment. The sub
sistence amount and length of payment will vary from witness to 
witness, but it is not intended that it be paid for a great length of 
time. It is a stop-gap measure until the relocated family can become 
established and self-sufficient. There is no requirement that the 
Attorney General continue such payments beyond the length of time 
he deems sufficient in the inc1idc1ual case for the relocated witness 
to be able to fully support himself. This payment is in no way to 
be a substitute welfare system. In this regard, the Committee notes 
with approval the existing Department of Justice efforts to limit 
the duration of such payments. This payment is also not intended 
to relieve the investigative agencies of any authority or responsibility 
t.ho,t they may have to pay informants from time t.o time. 

FOUl'th. the Attorney General is authorized to assist the person 
relocated in procuring employment. Here the obligation is to assist 
in finding job opportunities; however, the primary obligation in find
ing new employment tests with the relocated witness. Accordingly, 
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there is no guarantee of a job contemplated and the responsibility 
does not hold for finding future emplo,Yment in later years. 

Fifth: the Attorney General is authol'lzed: in his discretion, to re
fuse to disclose to anyone tire identity, location, or any other matter or 
concerning the person relocated or the relocation program. Obvi
ously, the success of a witness relocation program depends on assured 
security as to its details. There is no point in relocating a witness 
with a new identity if that identity will be made public. In exercising 
his discretion to maintain the seci'ecy of the relocation program, the 
Attorney General is to be guided by certain factors. These are the 
danger to the life and safety of the person relocated, the security of 
tho relocation program itself, and the benefit that would accrue from 
such disclosure to the public or to the person seeking the disclosure.3 

SECTION 3122. RElJIIBURSElIIEWr OF EXPENSES 

This section continues the existing authority of the Attorney General 
to provide transportation, housing, subsist.ence, or other assistance for 
a witness or other person pursuant to section 3121 to State or local 
governments conditioned, in his discretion, upon reimbursement of all 
or part of the costs involved. 

HF.C'l'IO:-I :11 :1::. IJIo:I·'INl'l'lONH FOR SUnCHAPTER C 

Thoro are two definitions set forth in subchapter O. One, "racketeer
ing activity," has already been discussed. The other, "government," is 
defined to make it clear that the term includes both a State and local 
government as well as the Federal government. This definition con
forms to that contained in current law. 

sun CHAPTER D.-I'A YMENT QIo' REWARDl'o 

(Sc('tion 31:31) 

Present Far/eml La'w 
CUlTcnt title 18 pl'Ovides for the offering ancl paying of rewards 

for the aPPI'ehension of offendel's under two separate statutes. 18 U.S.C. 
30!}!) iH a geneml statute pel'mitting the Attorney Geneml to OffCl' a 
$2:1,000 l'ewal'cl for thll capt1ll'e of a pel'son charged w·ith any FedemJ 
01' State felony and a like amount fOJ' infOl'mation Jpading to such 
pel'son':; al'l'cst. 18 U,S,C. 1751, the statute (lealing wif h P,'p:;idpntiaJ 
nfl:;llflsinatioll. kidnapping, Imcl Itssnnlt. haR ill ~mbsedi()n (g) It (lJ'Ovi; 
Hion authol'i:dng the Attorney General to pay an amonnt up to $100,000 
fOl' infol'mation ancI services conccming IL violation of that section. 

3 As drafted sectIon 3121(b) (6) should be read as a statute permitting the denIal of 
Information to the extent that it would warrant an exemption under 5 U.S.C. 552 (b) (,3) 
of the Freedom of Information Act. Other exemptions under that Act may apply as well. 
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SEC'l'ION 3131. REWARDS FOR APPREIIENDINO OFFENOERR 

Although rewards for assistance in apprehending offenders are 
apparently rarely used,1 the Committee has concluded that they can 
serve a useful function in aiding law enforcemen~ efforts. This can 
be especially true in highly publicized cases where an easily identi 
liable person is a fugitive from justice. . 

Section 3131 is an amalgam of the provisions of 18 U.S.C. 1751 
and 3059. The Committee decided that it was anomalous to have two 
separate reward sections in the Code one dealing with all felonies and 
the second concerning one specific felo~y. The Committee has chosen 
the higher figure of $100,000, now contained in the specific statute, 18 
U.S.C. 1751, us the fLpplicable maximum for rewards in all cnses. 
This higher sum was chosen in recognition of the personal danger 
that must occasional1y be risked when a citizen comes forward to 
identify a wanted crimina1. The sum of $100,000 is, of course, a maxi
mum and thus will enable the Attorney General to choose an appro
priate amount up to the .maximum depending on the nature of the 
offense and the offender. 

As is the case under 18 U.S.C. 3059, the Attorney General is 
authorized to offer a reward if the offense arises under State as we}] 
afl Feclerallaw. Although Federal rewards in State cases will be rare 
occurrences, the Committee feels that the authority to offer such 
rewards should exist for the infrequent case where one is warranted, 
and as an expression of a major goal of all Federal criminal law-the 
affording of assistance to State officials in law enforcement matters. 

The section sets out the basis for the offering of the reward with 
more specificity than does current law. For instance, 18 U.S.C. 1751 
I'efers to rewards for information and services concerning a violation 
of the section and 18 U.S.C. 3059 permits the offering of rewards f(lJ' 
the capture of a wanted person or for information leading to such 
person's arrest. Section 3131 combines both these approaches by per
mitting rewards for the capt11l'e of an offender as well as for informa
tion leading to his arrest and conviction. The latter phrase would 
permit a reward to be paid to a citizen who came forward with 
information after the initial arrest of the offender which could be 
Ilsed at the subsequent trial. This latter coverage, while arguably 
present under current 1R U.S.C. 1751, is clearly not possible unum' 
18 U.S.C. 3059. 

The Committee intends that the phrase "the Attorney G61;teral may 
offer and pay" be interpreted to permit the payment III appropriate 
cases of a reward after a citizen has acted to assist law en:forcement 
even though no offer was made in advance. 

The provision of 18 U.S.C. 1751 that bars payment of a reward to a 
public servant who gave infol'mation or participated in the appre
hension of a wanted person while engaging in the performance of 
his official dutieR has been included in section 3131. The purpose 
of such rewards is to encourage the citizenry in the exercise of thei I' 
duties as citizens for which no other compensation is paid; it is not 
intended as a bonus to public servants for performing their duties. 

1 The Committee has been informed that the last time a reward was authorized under 18 
!l.R.C. 3050 was In 1061 when Attorney General Kennedy authorized n $10,000 reward "for 
Information leading to till' arrest or conviction of anyone tor violatIng any federal statute 
In any actual, attempted, or planned hijacking ot aircraft." 
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The Committee has also retained the provision contained in 18 
U.S.C. 3059 providing for payments of all or part of the reward 
even if the person being apprehended is killed during the arrest. 
The purpose of the reward may well be fully accomplished by the 
providing of information that led to the attempted arrest. 

The Committee has also authorized various investi~atory agencies 
to offer rewards for services and information that aSSIst in the detec
tion or investigation of an offense or in the apprehension of an 
offender.2 The rewards to be offered by those agencies will be much 
smaller in size and will generally be in the form of payments to 
regular underworld informants, contacts, and the like. Such expendi
tures are a necessary and important method of conducting an efficient 
program of law enforcement. Such payments, both in size, frequency, 
and purpose, are totany distinct from the reV"ards that can be 
offered and paid under section 3131. 

" Subchapter B of chapter 30. 
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CHA1'TER 32.--,RENDITION AND EXTRADITION 

Chapter 32 consists of two sub chapters. The first subchapter con
cerns renclition of fugitives, and it essentially reenacts current law. 
The second subchapter sets forth .the procedure applicable in extradi
tion cases. The laws pertaining to extradition are substantiallv 
changed in an effort to streamline ann clarify extradition procedure. 

SUBOHAPTER A.-RENDITION 

!.In General 
(Sections 3201-3203) 

This subchapter deals with the subject of rendition-covering the 
obtaining of custody for trial of a person incarcerated by a different 
jurisdiction and the arrest and l'eturn of a fugitive. Section 3201 re
enacts the provisions of Public Law 91-538, the Interstate Agreement 
on Detainers, with certain modifications which will be highlighted. 
Section 3202 reenacts the basic existing Federal law on the procedure 
for returning a fugitive from the State where he is found to the State 
from which he fled. Section 3203 brings forward definitional material 
and certain general provisions. . 
~. Present F ederaZ Lato 

The Interstate Agreement on Detainers is designed to facilitate th£' 
securing of defendants incarcerated in other jurisdictions for pur
poses of prosecution. It also er.ables defendants incarcerated in one 
jnrisdiction to compel prompt disposition of State charges pending 

,against them in other jurisdictions. Advance Congressional consent 
was given the States toenter into this type of agreement by the 4-ct 

, of .Tuno 6, 1934.1 rhe purpose of the Intor,state Agreement on Detam
ers, when enacted by Congress in 1970, was to make the United States 
a party so tl1at States could ,obtain Federal prisoners. The District of 
,Columbia also desired to become a party to the Agreement.2 

At the present time 42 States,not including the Fedoral Government 
, or the District of Columbia, have become parties to the Agreement. 
This subchapter reassertsr]{e commitment of the Congress to the pur
poses of the Agreement. 

14 u.s.c. 112(a) (44 Stat. 909). ., 
• H. Itept. 91-1018. !llst Cong .. 2d. Sess. (1970); S. Rept. 1l1-11156. 91st Con~ .. 2(1 SrBS. 

(1970). 

(981) 

92-919 0 - 77 - pt. 1 - 63 
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SECTION 3201. INTERSTATE AGREEMENT ON DETAINERS 

Subsection (a) <?fsection 3201, which i~ the ~nubling act .of the 
Agreement and whIch is currently, set fo!th III sectIOn 2 of PublIc Law 
!>1-538, has been amended to nlarlfy the mtent of the Con~ress by pro
vidino. that the Fec1eral Goverrment is a fu11· participant m the A,gl'ee
ment ~nly in the capacity of a "sending state." 3 Federal prosecu.tion 
aufhormes and all Federal defelidants have always had and contmue 
to have recourse to a speedy hial in' a Federal court pursliant to 28 
U.S.C. 2241 (c) (5), the Federal writ of habeas C01'PU8 ail prosequen
dum. T.he Committee does not intend, nor does it helieve that the Con
gress in enacting t.he Agreement in 1970 iIitendecl, to limit the scope 
and applicability of that writ. 

Unlike the existing, Federal statute, however, the State statutes do 
not provide a writ of nabeas corpus ad prosequendwm with nationwide 
territorial effect beyond the boundaries of the issuing State. Conse
quently, since the Agreement is only effective between member States, 
tho Federal GoverIllrtent, at the urging of the Council of State Gov
ernments, became a member State so t}'at the other member States 
might use the Agreement to reach Fedetal prisoners against ·whom 
State detainers have been lodged who are incarcerated outside the 
lodging State's territorial bOlmdaries, and to permit Federal prisoners 
to compel prompt disposition of pending State charges. 

Clarification of' the enabling act is necessary to overcome Federal 
cases holding that the Agreement is the exclusive method for transfer 
of a State prisoner to another. State, including the United States, for 
any phase of prosecution in the transferee State, notwithst'ancling the 
fact that proceedings were initiated by a writ of habeas corpus ad 
'jJ1'osequendu711, under 28 U.S.C. 2241. This subject is presently con
fus~d and in various stages of litigation with diverse case holdings.4 

'1'he change in the enabling act is expected to resolve the present 
problem. 

Subsection (b) reenacts verbUitim the Interstate Agreement on De
tainel's, Public Law 91-538. 

SEC'l'ION 3202. RENDITION OF A FUGI'l'IVE 

Section 3202 reenacts without significant change the provisions of 
18 U.S.C. 3182. This section sets forth the meaStires to be taken by one 
State in demanding the delivery of a fugitive from justice from an
other State and the obligations of the State in which the fugitive is 
found upon the receipt of such a demand. The Constitution provides 
that: "A person charged in any State lVith treason, felony, or other 
crime, who shall flee from justic~, and be found in another State, shall 

# The tight to nmend the Agreement was specifically reserved In section 7 at the lnter-
8tate Agreement on Detalners Act (Public Law 91-538). The history of the Agreement 
Indicates that the sale method of amendment Is by a limiting statement In the eoabllnA' 
act. See Summary. of Meeting on the Agreement on Detalners. The Councl! at Statr 
Governments. September 1966, p. 8. 

• See U7litetl. Stutes v. Ford., 550 F.2d 732 (2d Clr. 1977), petition for n writ of certiorari 
pending No. 77-52; United States v. Mauro, 544 F.2d 588 (2d Clr. 1076), cert. granted 
-- U.S. -- (1977) ; Uniterl States v. SOr/'ell, -.- F.2d -. -,(3d Clr. en ba·/!o, Aug. 22, 
1977) ; ace !lISo UnitelZ States v. ICfJlW(llt, 557 F.2(r (1st Cir. 1(77) ; UnitelZ State8 v. 
Scallion, 548 F.2d 1108 (5th Clr. 1976), petition for a writ of certiorari pending. No. 
76-0559; United StlttCS CJ) I'el. E8cola v. Grimes, 520 F.2d 830 (3d Clr. 1975); lInitell 
StateB v. RicketBon, 408 F.2.d 307 (7th Clr. 1974). 
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on demand of the executive authority of the State from whiGh he fled, 
be delivered up to be removed to the State having jurisdiction of the 
crime." 5 This provision has been held not to be self-executing and 
accordingly requires legislation in the form presently enacted as 18 
U.S.O. 3182 and carried forward by section 3202. Prototype legisla
tion has been held constitutionallv valid.o Rendition to or from terri
tories of the United States has "been held valid under this section 
although the Constitution is silent on thatmatter.7 .As a prerequisite to 
I'Clldition, it must be wown that probable cause has been esta,blished, 
in It court of the demanding State, to believe that the fugitive com
mitted a crime.s 

Section 3202 uses the term "crime" instead of the phrase "treason, . 
felony, or other crime" which appears in 18 U.S.C. 3182 and which is 
taken from the Constitution. The term "crime" as defined in section 
1.11 is broad enough to cover the reach of existing law. As defined, . 
the term "crime" includes a misdemeanor. The current statute has 
been heM applicable to misdemeanol·s.o (wen thosB punishable only 
by a fine.1o The Committee believes that this interpretation should be 
continued, and using the term "crime" reaches that result. 

The general definition of "st3ite" in section 111 also includes terri
tories and districts, thereby eliminating the necessity of specifying 
them as does 18 U.S.C. 3182. 

The last sentence of section 3202, concerning the transportation of 
a fugitive by the agent of the demanding State, reenacts 18 U.S.C. 
3194-. 

SECTION 3203. GENERAl, PROVISIONS FOR SUBCHAPTER A 

This section carries forward the definitions and general provisions 
applicable to the Interstate Agreement on Detainers from current law. 
Subsections (a) (1) and (b) have been changed to reflect the fact that 
the Mayor or the District of Columbia, rather than the Commissioner, 
is now the responsible officer under the Agreement. 

SUBUITAl"rER B. EXTRADITION 

(Section 3211-3217) 

I. f 11. General 
Extradition is the term llsed in international law to express the 

means by which a fugitive\vanted in one jurisdiction is returned to an
other.' Extmdition, as used in this subchapter, refers exclusively to 
the surrender of fugitives by the United States to sovereign foreign 

G A rt. IV. s~ctlon 2. cinu.e 2. 
• Robel'fs v. Reillv. 116 U.S. 80 (1885), 
7 (iliff/no v. Geer, 185 Colo. Ma. ala P.2<1 :n4 (1957). 
• See Kirkland v. preston, 385 F. 2d 670 (D.C. Clr. 1967). 
°/!Jm parte Reflgel, 114 U.S. 642 (1885). 
10 Morton v. Skinner, 48 Ind. 123 (1874). 
, 6 Whltemlln, Digest 0/ International LaID, p. 727. 
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countries and by foreign cOlmtries to the United States. This legisla
tion, as does current law, relates primarily to requests made to the 
United States by foreign governments. -

The basic J?urpose of entering into an extradition treaty is to f~re
close the possIble use of a country's ~order as a refuge ~om pro~ecut1on 
or punishment. Toward that end, It has been the polIcy of thIs coun
try to interpret liberally the provisions of extradition treaties so that 
a fuoitive may be surt:endered as soon as practica1.2 Fugitives from 
othe~ countries found in this country are afforded a hearmg to deter
mine whether or not they are extraditable.s Such hearing is probablv 
most analagous to a preliminary hearing in a criminal proceeding. 
Nevertheless, it has been clearly understood that an extraditIOn hearing 
is neither a criminal nor a civil proceeding.4 

The basic requirements for the extradition of a fugitive, as wen as 
any basis for a bar to his surrender, are set forth in the specific appli
cable treaty. Under present law, the procedure by which extradition 
from the United States to a foreign country is accomplished is pro
vided generally by chapter 209, of title 18.~ 

The Committee has concluded that present law concerning ex
tradition is in need of modernization and updating, and therefore 
the provisions pertaining to extradition have been substantially re
written. These statutes will clearly designate the procedures that are 
required for an extradition, the events which must occur prior to sur
render, and the time limitations under which all parties are required 
to act. It will, of course, remain essential for all parties to an extradi
t.ion proceeding to act pursuant to the applicable treaties on extradi
tion. 
13. Present FeaeraZ Law 

The present extradition law is located in 18 U.S.C. 3181-3195. The 
reasons why the present statutes concerning extradition are in need 
. of modernization and updating are varied. In some cases the existing 
statutes are obsolete. For example, today there is no need for pro
visions similar to those found in 18 U.S.C. 3189 (dealing with the 
actual physical location of an extradition hearing) and 3191 (dealing 
with witnesses for indigent fugitives), and thus these provisions have 
been eliminated. As to the other provisions, it should be noted that 
at the time they were enacted a serious problem of fugitives fleeing 
from other countries to the United States did not exist. Today, in 
view of the development of the airplane and other modes of high 
Rpeed transportation, t.he United States is much more accessible to 
these fugitives and it is necessary to streamline our extradition pro
cedures so as not to become a haven for such fugitives. 

In addition, at the time the present extradition laws were enact.ed, 
foreign countries seeking the extradition of fugitives were, for the 
most part, represented by private attorneys and not by the Department 
of .Tustice. Today, however, the Department represents the foreign 
cOlmtry seeking extradition in the vast number of extradition cases ana 
the extradition laws need to reflect this change in policy so as to facil
itate the Justice Department's handling of extradition cases. 

N 
• Factor v. Laubenhelmer, 290 U.S. 276 (1988): Valent!n·" v. United State! ea/ reI. 

p!decker. 299 U.S. I) (1936) ; Rice v. Ame8, 180 U.S. 371 (1901). 
• 18 U.S.C. 81M. . 
• BCIZ80n v. j{cilfahon, 127 U.S. 457- (1888) : UlIitett Bta·tes CiD reI. Oppenheim Y. Hec/lt, 

16 F. 2d 955 (2d Clr.). cert. denied. 273 U.S. 769 (1927). 
• 18 U.S.C. 3181-8195. 
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Finally: between the time the current extradition laws were enacted 6 

and the present time, the United States has entered into many extradi
tion treaties which have set forth different procedures to be followe.d 
in extradition cases. To avoid confusion it is important that our ex
tradition statutes conform to the procedures set forth in these treaties. 

Where pertinent, the current law provisions will be outlined in the 
discussion of the various sections of this subchapter. 

SECTION 3211. SCOPE AND LIMITATION' OF E.."t.TRADITION PROVISIONS 

This section sets forth the scope and limitations of this subchapter. 
Slibsection (a) confirms an accepted principle of international law that 
extradition is only to be pursuant to a treaty or other international 
agreement.7 Absent such treaty or convention a nation has no legal 
duty or obligrution to surrender a fugitive from justice,S although it 
may choose to do flO as an exercise of comity.9 

Subsection (b) which is based upon current 18 U.S.C. 3181, changes 
the language of that section so as to include, in addition to treaties, 
"other international agreements." This addition is intended to reach 
such things as conventions and multilateral treaties relating to extra
dition as well as bilateral treaties. It is necessary to include this addi
tionallanguage in light of the United Nations conventions, which the 
United States has ratified, concerning the giving of assistance in nar
cotics and skyjacking cases. Furthermore, the United States has nego
tiated a multilateral extradition treaty with the Latin American 
countries which is to take effect upon the abrogation of existing bilat
eral treaties with these countries. It is expected that, in the future, the 
United States will enter into other multilateral extradition treaties. It 
is therefore important that the language throughout this subchapter 
clearly states that the provisions of this subchapter are applicable as 
long as the above referred to United Nations conventions or multi
lateral extradition treaties are in existence. Thus the term "treaty or 
other international a~eement" is used commonly in this subchapter. ". 

Subsection (c), whICh is based upon current 18 U.S.C. 3181, changes 
circumstances under which extradition may be had in the case 
of a conviction in ab8entia.. A person will not be extradited if he was 
convicted in ab8entia, unless (1) the demanding government assures 
the Attorney General that the proceeding will be reopened upon the 
request of the person to be surrendered; or (2) the person fled after 
having been present when his trial commenced. This provision con
forms to policy set by the Department of State and which has gen
erally been followed by our courts.lO 

Subsection (d) is new and is deemed necessary as a result of 
the Supreme Court decision in Valentine v. United State8 ew. rel. 
Neideo'ker 11 where the Supreme Court found that the provisions of 

• Many of the existing statutes date back to the nineteenth century. 
1 Factor '\". Laubenheimer, supra note 2. 
"Ibid. 
• E.g., Fioocorl T • .d.ttornell General, 462 F. 2d 473 (2d Clr.), cert. denied, 40tl U,S. 1059 

(1972). .. ' 
10 See Gall{nIJ v. Fraaer, 177 F. SupP. 856 (D. Conn. 1959). where the court refused to 

!:rant a petition for habeas corpus even though the petitioner hnd heen tried and convicted 
'" ab86ntia nnd faced Immediate Incarceration when extradited. Although the Court of 
AIlPenl~ for the Second Circuit affirmed (278 F.2d 77 (2d elr. 1960», the court was 
nwore of the Department of State's requirement that Italy retry such person. 278 F. 2d at 
78. The Supreme Court denied certlornrlln this case, 364 U.S. 851 (1960). 

11'299 U.S, 5. Bupra note 2. 
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an extradition treaty then in force between the United States and 
France did not permit the Secretary of State to surrender United 
States citizens. The Court, in that case, held that there is no inde
pendent executive discretion to surrender an individual to a foreign 
government, unless such discretion is granted by law. In that ,case 
the treaty simply stated that a contracting party was not "bound 
to deliver up its own citizens or subjects under the stipulation of 
this convention." The Court held that this language did not give the 
executive the needed authority to turn over United States citizens 
to foreign countries. 12 The Court stated that it was not enough that 
n statute or treaty did not deny the power to surrender, there must 
he some statute or'treaty which confers the power.13 

At present, there are numerous extradition treaties which contain 
language similar to that in the French treaty concerning the surrender 
of citizens, and since the process of obtaining new extradition treatie" 
is slow and tedious, it is n~ary that the Secreteary of State or 
some other executive officer be permitted to authorize the extradition 
of United States citizens under the proVisions of treaties which have 
yet to be modernized. Subsection (d) grants this authority by pro
viding that in those cases where the extradition treaty or other in
ternational agreement provides that the United States may extradite 
its own citizens, but does not require such extradition, the Secretary 
of State has authority to authorize the extradition of a United States 
citizen or national who has been found extraditable "pursuant to thC' 
provisions of this subchapter. 

SF.CTION 3212. EXTRADITION PROCEDURE 

This section is based in large measure upon 18 U.S.C. 3184, 3187, 
and 3190, and sets forth the procedure for extradition. Subsection (a) 
is baSed upon 18 U.S.C. 3184 nnd sets forth the procedure to be used 
to initiate court proceedings. The Attorney General, acting pursuant 

it to the provisions of a treaty or at the reCJ.uest of the demanding govern
ment or such other person authorized by the demanding government, 
must fi1e a complaint with a court of the United States or a magistrate 
specially authorized by n court of the United States. The complaint 
must be under oath and it must chll.rge that a person believed to be 
within the jurisdiction of the court has committed,within the juris
diction of a demanding foreign government, an offense made extradit
able in an applicable extradition treaty or other international agree
ment. Filed with the complaint must be those documents requi.red by 
the applicable treaty, a copy of the diplomatic note to the Secretary of 
State requesting extradition along with the aclrnowledgement from the 
Department of State of the note, and a coPy of the applicable treaty' 
01' other international agreement. Upon the filing of the complaint 
with the appropriate documents, the court or magistrate may issue a 
warrant for the arrest of the person charged. When the person is 
al'l'ested, heis to be brought before either the court issuing the warrant 
of arrest or to the nearest Federal district court. The court.to which 
the person is first brought is designated as the court to conduct the 

,. Id. nt 18, 
'" TIl. nt 9, 

L-__________________________________________________________ --
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extradition hearing. If that court is other than the one that issued the 
warrant of arrest, the complaint and other documents are to be for
warded by the issuing court to the court which is conducting the 
hearing. 

Paragraph (3) of subsection (a) makes it clear that the person to 
be extradited, upon his 'arrest, is to be brought before either the court 
issuing the warrant of arrest or to the nearest Federal district court. 
This is intended to resolve some ambiguity under the current law.It 

Subsection (b) provides for arrest without documentation, popu
larly known as provisional arrest~ the purpose of which is to cause 
the expeditious arrest of a fug-itive who may flee before the requisite 
docnmentation is received. Such arrests are normally sought for ~i
tives who are passing through one nation to another in flight or in 
('ontinnation of their criminal activities. Although present 18 U.S.C. 
::3187 does not authorize the provisional arrest of fugitives: from foreign 
(,Olmtries in the United States, most extradition treaHes provide such 
flnthority, and the Committee believes it to be appropriate to authorize 
such arrests which occur without documentation. The United States 
receives reciprocal treatment from foreign governments pursuant to 
its requests for such arrests. 

The language in paragraph (1) of this subsection makes it clear 
that a provisional apprehension does not occur until after a court of 
the United States or a specially authorized magistrate issues a warrant 
for the provisional apprehension of the person sought. This should 
clear up some apparent confusion in this area.15 Paragraph (2) sets 
forth what the complaint is to contain. It must: (1) state that a war
rant of arrest or order of detention exists for the person in the foreign 
nation; (2) specify the offense for which extradition is being sought; 
and (3) describe 'the circumstances that necessitate such arrest. In 
addition, if the complaint is not filed by the Attorney General, notice 
of the intention to make the complaint must be given to the Secretary 
of State. 

Paragraph (3) of subsection (b ) provides that the limitation period 
established under the treaty for the presentation of the required 
documents will be tolled once tlll' documents are presented to the Sec
retary of State. While the failure to present the documents within the 
pe~iod prescribed in the treaty authorizes the court to release the 
person from official detention, snch release will not terminate thp 
proceeding, and the person may again be taken into custody once the 
documents are properly presented. 

Subsection (c) of this section provides t.hat a person arrested under 
the provisions of subsection (a) is to be held in official detention until 
the completion of the extradition process unless good canse for his 
I'elease is presented to the court. In regard to this subsection, the 
Committee wishps to emphasize that the privilege of release on bond 
should not automatienllv bp grnnted to fugitives from foreign coun
tries because this country has a treaty obligation to see that fugitives 
are surrendprpd. Courts should grant release to such fugitIvE's only 
upon the showing of compelling reasons and, when thpy do grant 

U Ree, e.g .. Shapiro v. Ferrandfnn. 478 F.2d 894 12d Clr.). cert. denIed. 414 TJ.R. 884 
(1973). wbere tbe court ruleJ a fu~ltlve nrrested In the Eastern DIstrict of New York can 
hI' returned to the Southern DIstrIct of New York In an extradition hcarlng. See nlso 
thp I'luprp.me Conrt'R decision In Pettit v. lValahe. 194 U.S. 205 (1904). 

'" Sec In re aha?> [(am-Shu, 477 F.2d 333 (5th Cir.), cert. denied, 414 U.S: 847 (1973), 
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release, the subsection requires that the fugitive must post appropriate 
security and surrender any travel documents, including a passport or 
a visa, in his possession. In addition, the court is directed to impose 
appropriate restrictions on the fugitive's movements. . 

Paragraph (2) of this subsection provides that a person provision
ally arrested under subsection (b) shall be held in official detention for 
the period specified in the applicable treaty or international agree
ment or for ninety days whichever is less. Only if unusual cause is 
shown, may a court reiease such a person, and, if release is granted, 
it must be granted under the restrictions set forth in subsection (c) 
(1). Once the Secretary of State receives the documents specified in 
subsection (a), the person arrested is also subject to the provisions 
of subsection (c) (1). The provisions of subsection (c) are not new 
but are merely n codification of policies that have been followed by 
our courts Tor many years.IG 

Subsection (d) provides that It person may not be extradited unless 
n hen ring is held 1Il which his extraditability is established or such a 
hearing' IS waived pursuant to section 3215. Paragraph (2) of subsec
tion (d) enumerates specifically the requisites for a finding of cxtra
ditability. These reqmsites are self-explanatory and have been fol
lowed generally by the courts.l1 They include, inter alia, findings that 
the treaty is in full force and effect, that the offense is made extradit
able in the treaty, that a warrant of arrest is outstanding, that evidence 
exists that establishes probable cause that the person sought and the 
person arrested are identical,18 and that evidence exists that establishes 
probable cause to believe that the person has committed the offense 
charged. 

Subsection (d) (3) provides that defenses to extradition nre limited 
to those provided by the applicable treaty or other international 
agreement, by international law, or pursuant to title 18 of the United 
States Code: 

Subsection (e) (1) provides that extradition may be est.ablished 
through documentary evidence alone. This provision is in accord with 
established case law.19 

Subsection (e) (2), while basen on 18 U.S.O. 3190, makes one signifi
('ant change in the procenurc currently followed in order to permit. 
certification of docnmPllts presented in ('vidence at an extradition 
hearing on behalf of a foreign nation to be made -by officers other than 
the United States ambassador or chief consular officer in the· country 
requesting extradition. Under subsection (e) (2) (0) the certification 
can be made by any diplomat or consular officer of the United States 
assigned to the foreign country. Moreover, a certification of the diplo
mat or consular officer's signature at the Department of State, which 
is also required by subsection (e) (2), insures that all extradition 
documents prior to their submission to the court will be reviewed to 
some extent by the Department of State. The Oommittee has been in
formed that such is not always tIle case today. 

Subsection (c) (3) pl'ovid('s that n {'crtificatp 01' affidavit hy the RN" 
rctary oT State concel'llillg tlw cxist(,llc(' of a tr<'flty or oth('r internn
tional agreement, and concerning its status and ('ffr{'(, iR udmissihlc' 

'0 See Wright v. Henkel. 190 U.S. (1003): Tn re Gannon, 27 F.2i1 362 (E.D. Pn. 1928). 
t7 Ornela8 v. Rufz, 161 U.lt 502 (1806) : !.foNnmara v. Henkel. 2211 U.S. 1120 (1913). I. See In re extraditi01~ of Vito D'AlIIito, 177 F. Supp. 648, 651-652 (S.D.N.Y. 1959). I. Bingham v. Bradley, 241 U.·S. 5H (1916). 



989 Section 3212. 

as evidence and is conclusive proof of such matters. Furthermore, n 
cer:tification or affidavit 'by the Secretary 0:1: State concerning the in
terpretation of a treaty or other international agreement is admissible 
as evidence at the ,hearing although, of course, such interpretation 
is not binding on the court.20 , " 

Subsection (e) (4) provides that hearsay evidence is admissible to 
establish probable cause that the person sought has committed, or has 
been convicted of, the alleged offense., Such probable cause may be 
established by hearsay evidence alone. , 

t'ubsection (£) is designed to clear up any confusion as to whether 
IF-ederal or State law is to be contro11ing in determining whether the 
offense alleged is one enumerated in an applicable treaty or other inter
national treaty and thus is an extraditable offfjnse.21 Subsection (f) 
provides that a treaty offense may be extraditable if it is either a 
Federal offense or is generally considered to be a crime under the 
criminal laws of the several States. TIlt' h'st to be applied is whether 
the ,basic elements of the offense in question compare substantially to 
the basic elements of either ~ Federal 01' State offense. In addition, 
it provides that the Fl'deral stat lites of limitations, as s('t forth in 
section 511, are applicable, and not State statute limitations, if the 
applicable treaty or international agreement requires that the statute 
of limitations in the United States be considered. Furthermore, the 
Federal Rules of Criminal Procedll1'e are specifically made inappli
cable to this subcha,pter. 

Rubsection (g), while based on current 18 U.S.C. 3184, sets out in 
greater detail the procedures a court must follow if th('y find the per
sone6Ctraditable under subs('ction (d) (2). If the court finds .the evi
elence sufficient' to sustain the charge under the provision of the 
applicable treaty or other internatiollal agreement, it is required to 
certify the record of the proceeding, including th(' finding as to extra
elitability 011 eacll .charge' for which extradition was requested, to the 
Secretary of State. 

Subsection (g) (2) provides that if the comt finds the evidenco 
presented to be insufficient to ,sustain any charge, it must state the 
reasons for its findings as to each such charge and certify those 
findin.gs to the Secretary of State. Subsection (g) (3) goes on to 
provide that a person found to be extraditable is to be committed 
to the custody of the Attorney Gl'Ilr.rnl until snch t.ime as he is sur
['endered to a duly ilPpointed ngc>nt of thed('man(ling government or 
until the Secretary of State decJines to issue a warrant of surrender.22 

Subsection (h) provides that if the request of the foreign nation is 
denied in whole or in part by a court of the United States. the foreign 
nation can request the Attorney General, on notice to the Secretary of 
State, t.o commence a new action in conformity with the court's deci
sion under subsection (g) (2). This is intended to enable the foreign 
nation to remedy at (t subsequent proceeding any lack of evidence 

"" The question of treaty enforcement has been revIewed by our courts on several occa
sions. See. e,g, • • Therarl v. Ferranrllna. 355 F. SUIlP. 1HHi (S.D.N.Y.). rev'don other !!fol1ndR. 
482 F.2d 442 (2d elr. 1973) ; In re Ruan., '360 F. Supp. 270 (E,D.N.Y.), alf'd, 478 F.2d 
1,307 (2d Clr. 1973) ; In re 01101' [(am-Shu. supra note 15, 

21 See OOlli11B v. LOisel, 259 U.S. 309 (1922) ; Garcia-Guillem v, United. States, 450 F.2d 
11R!l (lith elr. 1971). cert. flenled. 4mi U.R. OR9 (11172) . 

.. See. e.g" Oollins V. Loisel, sltpra note '21 (' United. ·EJtates ell) 1·el. Klein v. JJrll7lioan, 50 
F.2d 6R7 12d Clr.). cert, denIed, 21'4 U.S. 1931); Uniterl States ex rei. Eatc8sumi y, 
Marasco. 275 F. Supp, 492, 494 (E.D.N.Y. 1967), 

, 
- \ 
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found at the first proceeding. This permission to reinstitute proceed
ings is in conformity with curr~nt practice.23 

SEcrrrO:N 3213. WARRANT OF SURRENDER 

Subsection (a) of this section is based, for the most part,' on 18 
U.S.C. 3186. Upon receipt of the record of t.he cxtrnclition proceeding, 
the Secretary of State is authorized to issue a wnrrant of surrender 
for the person at the I'equest of the propel' ll11th.orities of the demand-

. ing government. The Secretary of State is required to issue the war
rantof surrender for the person, and forward it to the embassy of the 
foreign nation, within thirty days of his receipt of the record of the 
proceedings unless an app~nJ is taken by the person sought and It stay 
is granted by a court having jurisdictjon. Subsection (a) goes on to 
provide that the Secretary of State's decision is to be based on the 
provisions of the applicable treaty and this subchapter, that the for
eign embassy is to be advised of the time limitations forsUl'l'endel' 
of the person in section 3213 ( c), and that if a request for extradition 
is denied that the Secretary of State is to forward extJeditfously the 
decision to the court where' the fugitive is detained and to the foreign 
nation's ambassador. These provisions are included to make sure that 
the f?reign nation receives prompt notice and to continue existing 
practIces. . 

Subsf'ctlon'(b) parallf'ls some of the provlsions of 18 U.S.C, 311)3, 
It provines that a rlf'signnted ngemt of a foreign nation who is in 
rossession of a warmnt of snrrf'mler is aut1lOrized to hold the snr
rendt'red pet'son in his (,llstody 1111(1 ilafekf't'pingin any Statethrougl1 
\yhich it may be nt'('ossllry for' him to pass witl1 tlw" surrendered person 
('n ronte to the nation to which f'xtl'llditlon has ht'en ordered, 

Snbsection (c) ranit's forwaril. the provisions of 18 n.s.c, ::n88. 
A foreign nation seeking the extradition of a person has sixty days. 
plus tht' time actually required to convey the person expeditionsly ont 
of the United States, to extranite a person committed under section 
l\212(g) on, If the oxerntion of thf' warr:mt of surrender is stayed by 
Itn appellate court. the timt' of the stay is not counted against this timi· 
limitation," II the time limitation for the removal of a person is ex
ceeded and the person has given reasonable notice to the Secretary of 
State of his intention to apply for release, a court may order the 
pf'rson's re1t'asf' nn1('ss ,goon f'alls(> is sho1'iTn why sllch person shonlcl 
not hf' relt'ased. 

Snhs(>('tion (d) pl'Ohibits nn appellnte ('omt from staying the execu
tion of l\ warrant of snrrt'ncll'r nnlt's!'l good ('Ruse is shown. The Com
mittee helieves that this provision is an al'ceptable compromise between 
the right of the individual and thf' international obligations of the 
Dnited States.24 

SECTTON 3214. WATVER 

This section is I1rw, and it provides a procedure whereby a perSOll 
who is arrested fOl' f'xtrndition to n for(>ign nation may mtive thf' re
qnirements of formal extrnclitioll. Tn ,·ie,'\" of t.11(' time-consuming f'X
tradition practices and procedures in this country, it has been th(' 

""See OOllilM v, Loisel, 262 U.S. 426, 429 (1923); In re Gonzales, 217 F .. Supp. 717, 720 
(/'l.D.N.Y. 1963). 

2! See Shapiro v. Secret(lrlf oj St(lte, 499 F.2d 527 (D.C. Clr. 1974). 

--- --- -- ------------------" 
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experience of the Department of Justice that many fugitives are inter
ested in waiving the normal extradition procedures. This provision nJ
lows a fugitive who seeks immediate return to the country demanding 
his surrender a binding method of returning without having 
to await the conclusion of extradition procedures. Such a fugitive must 
both orally and in writing advise the court before which the extradi
tion hearin~ would be held that he kno,yS of and waives all rights guar
anteed by tne applicable treaty and the provisions of this subchapter. 
Once a person has waived his rights, the waiver is irrevocable. If the 
demandmg government and the court accept the waiver, the demand
ing government has fifteen days to remove the person from the United 
States. A person not removed within this fifteen day period must be 
released from official detention. However, such release does not ter
minate the proceeding, and the demanding government can still removE' 
the person. 

SECTION 32111. APPEAl, 

This section is also new and is designed to expedite the appellate 
process in extradition proceedings. Currently, there is no direct appeal 
of a finding of extraditability.25 A person fighting extradition must 
begin his appellate process by filing a petition for a writ of habeas 
corpus. Most people fighting extradltion seek habeas corpus in a dis
trict court and then appeal an adverse decision to the court of appeals. 
This provision will expedite the surrender of many fugitives by 
eliminating the habeas corpus proceeding in the district court. 

Under section 3215 either the person ordered extradited, or the for
eign government, may appeal from a judgment on a request for ex
tradition. Once the district conrt makes its decision on extraditability, 
It notice of appeal must be filed within seven days. Tl1e appellant, 
whether it is the person or the foreign government, then has ten days 
in \,hich to file a brief and the appellee has ten davs from the time of 
,'pceipt of appelJant's brief to ~mbmit a ,'csponse. This spction also pro 
hibits the granting of a stay of thE' requirement that a person found 
extraditable is to bE' committed to thp rllfltodv of the Attornev GE'neral. 
Fnrthermore. only the court of appeals heforE' whirh the' appeal iA' 
ppnding may grant a stay of the recf11irements that tl1(> lower romt 
mllst rertify the record of the prorpE'ding:. includinl! the finding aR to 
pxtraditabllity on each charge, and. on thosp ('hargeR whprp the l'vi
dence was immfficient. thp rensonR for sneh findings. 

SEOTION 321 n. RETURN TO THE UNITED STATER 

This section carries forward the provi§ions of 1R nR.C, :n92 nnrl 
~H)3. It provides that thp President. may take alllll'rrSsnry mensnreR 
for thp transportation and protertion of n pprson deliverpd to an agpnt 
of the Unitrd States pnrsnnllt to an rxtrarlition rrqllPst nntil thr 11er
son is returned to the ;nrisdiction that sought his retnrn. Prespnt1y. 
pnrsnanr. to nn Executive Orc1er.26 the Secretary of Stnte designates 
agents to rpceiYt'. on hehalf of the United States, the nrlivC'l'v fOT' 
pxtradition hv a foreign government of any person aC'cnsed of a crimp 
committed within the United States. Section :3216 rodifies this anthor
'ity of the Sprret,nry of St,ate to desi{!Ilate Rllch agents. 

,. Oollinl! v. Miller. 252 U.S. 364 (1920) . 
.. Exec. Order No. 11517. 35 Fed. Reg. 4937 (1970). 
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SECTION 3217. GENERAL l'ROVISIONS FOR SUBOHAFl'ER n 

.. Subsection (a) of this section generally prohibits entry into the 
United States of persons being extradited from one foreign country 
to another, but contains a limited exception for transit. A provision 
permitting such transit is presently contained in most United States 
extradition treaties. Such a provision is necessary because in some in
stances extraditees cannot be transported to the country demanding 
their surrender without passing throu~h n. third country. The only 
conditions under which such transit WIll be permitted uilder section 
3217 are where a competent diplomatic official of the foreign nation 
seeking the transit has given notice of the intended transit to tlw 
Secretary of State, and where the transit will be continuous. 

Subsection (b) replaces 18 U.S.C. 3195 and provides for the pay
ment of fees and costs. Under 18 U.S.C. 3195, the country seeking 
extradition was required to pay all expenses incurred in the extradition 
process. In many cases, this has resulted in foreign governments re
ceiving bills for as little as $20 and $25 for court costs, marshal services, 
etc.-bills that have been viewed as offensive· and somewhat petty 
since the mere paper work in handling such responses costs more 
than the total bill itself. The Committee believes that, since the United 
States is not billed for such services by foreign governments, it is in
appropriate to charge foreign nations for su'ch expenses. Paragraph 
(1) of this subsection thus provides that where the demanding gov
ernment is represented by the ,Attorney General in the extradition 
proceeding, the Un,ited States will pay all fees and expenses except 
those incurred for the translation of extradition documents and for the 
trans,Pol'tation of the person to be extradited. Many of our extmdition 
treatIes already require the United States to assume fees !l,nd expenses 
when the Attorney Genern.l provides representation for foreign gov
(!l'mnents. In those CAses where the demanding governm('nt is not repre-

. sonted by the Attol'lley General, the United States may, in the discre
tion of the ,Secretary of State, pay the expenses for the extradition 
\}roceedings. . 

When one of the States of the United States seeks the extradition of 
" person fl'om A fOl'eign nat.ion, that State· is called lipan to pay the 
,"ost for th(' extradition. Silllilal'1y, if the Federal government seeks the 
I;xtrad!t!on of a pOl'son, thE' Umt('o StatE's is to pay thp costs for t.hr 
ext.radItIon. 
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CRAFTER 33.-JURISDIOTION AND VENUE 

This chapter delineateS the jurisdi~tion of United States District 
Courts over offenses occurring within the bounds of Federal jurisdic
tion, establishes the power of United States ma~istrates to try certain 
offenses, grants jurisdiction for the issuance 01 arrest warrants, and 
establishes the general rilles for the placement of venue. The chapter 
substantially codifies current law. 

SUBOHAFTER A.-JURISDICTION 

(Sections 3301-3303) 
SECTION 3301. JURISDIOTION OF DISTRICT COURTS OVER OFFENSES 

I. In General 
The Federal district courts are courts of, limited jurisdiction and 

their authority to act in a particular matter is dependep.t on a grant of 
jurisdiction from the Congress. The purpose of this section then is to 
grant that jurisdiction to try offenses and to do so in language appro
priate to that of the reI!lainder of the Code. 
~. Present Federal Law 

The bulk of current Feclerallaw on this subject is found in two sec
tions-18 U.S.C. 3231 nnd 3241.1 The former section establishes in gen
eral terms the original jurisdiction of United States District Courts 
over offenses against the laws of the United Stntes. The section, more
ovel', makes such jurisdiction ('xclusiyc of the courts of the States but 
purports not to impair the jurisdiction of such courts over ncts which 
violate both Federal and State law. 

18 U.S.C. 3241 grants to the District Court for the Canal Zone and 
the District Court of the Virgin Islands jurisdiction over offenses 
against the laws of the United States committed. within the territorial 
jurisdiction of those courts, as well as concurrent jurisdiction over 
offenses committed on the high seas. . 
3. P1'ovisions of S. 14fJ'l, as Reported . 

Section 3301 makes few substantive changes in existing Feclerallaw. 
It combines the general terms of 18 U.S.C. 3231 and 3241 into one sec
tion, eliminates the ;J?rovision of section 3231 dealing with nonimpair
ment of State jurisdiction which is covered in section 205 of the Code, 

1 In nddltlon. 18 U.S.C. 3242 !Ienls with Jurlsdl('tlon over otrenseM committed by Indian. 
on Indlnn resen·ntlons. Thnt suhJect Is trente!l In the proposed COllI' under scctlon 20:1 
(n) (3). 

(993) 
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and expands the provisions of section 3241 to include the District 
Court of Guam.2 

SECTION 3302. JURISDIOTION OF UNITED STATES MAGISTRATES 
OVER OFFENSES 

I. In General 
In order to free Federal district court judges from the burdens ot 

presiding over relatively minor cases, and to provide defendants in 
those cases with a method of relatively rapid disposition of the charges 
against them, provision is made both under current law and under the 
proposed Code fOl; trial before United States magistrates under certain 
conditions which include, generally, a waiver of the right to trial be
fore a district court. 
~. Present Federal Law . 

Present Federal law on jurisdiction of the magistrates is found in 
sections 3401 and 3402 of title 18. The former section perlnits magis
tl'ates, when designated by the district court, to try and sentence per
sons for minor offenses (generally defined as any offense whose punish
ment is less than one year and less than $1,000 fine). However, before 
the magistrate may exercise that authority, the section also requires a 
Imowing waiver of the right of trial before a jury and the right to tria] 
in a district court. Currently, separate legislation, which recently 
passed the Senate as S. 1613, is being considered by the Congress to 
limit the right to trial in district court to offenses carrying a maximum 
punishment in excess of six months imprisonment. Section 3302 re
flects these proposed amendments to current law. 

18 U.S.C. 3401 also contains provisions dealing with procedural 
matters such as the extension of probation laws to cases tried by 
magistrates, the ordering of presentence reports, and the recording 
of proceedings. 

Section 3402 of title 18 establishes a right of appeal from the 
magistrate's court to the district court and authorizes the Supreme 
Court to establish rules of practice and procedure in magistrates' 
courts. , 
3. Provi8ion8 of 8.1437, a8 Reported 

Section 3302 of tht' proposC'd Code carries forward most of the sub
stantive aspects of both 18 U.'S.C. 3401 and 3402 with proposed amend
ments passed by the Senate in S.161'3 on July 26, 197'7. The areas deal
ing with probation and presentence reports are deleted from the section 
because the amended Rule 32 of the Federal Rules of Criminal Proce
dure (Presentence Reports) and chapter 21 (Probation) of the Code 
rontinue those provisions of current law. It should be noted that by 
including all misdemeanors and infractions within magistrates' juris
diction the fine level limitations of current law have been substantially 
raised.3 • 

The langnage of thC' sertion has the same scope and effect as under 
current law, as recently proposed to 'be amended, the changes being 
only stylistjc in naturc. The definition of "minor offenf'('." in 18 U.S.C. 
3401(f) excluded some seventeen specific lnisdemeanors in current law 

• 'l'hfR latter provision IR in keeping with the terms of 48 U.S.C. 1424 nnd 1424b. 
" It has been held that n mn!;lstrnte hns the power to sentence consecutively heyond his 

nnpnrent jurisdictional nuthorltv. United. Stu.te8 v. "l[o/Ujarl'oz-Itrce. 382 F. Supn. 1046 (S.D. 
Cn!.), a'tid. 504 F:2d 426 (9th Clr. 1974), cert. denIed, 419 U.S. 1112 (1975). Section '3'302 
does not niter the applicability of that cnse. . 
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from the jurisdiction of the magistrates. The Committee has deleted 
these exc~ptions as being anomalous, in accord with the 'Senate's re
cent action on S. 1613. 'Whatever reason might have existed for this 
limitation has been eliminated by the experIence over the lru;;t seven 
years with ,the expanded jurisdiction of the magistrates that has shown 
no record of any abuse, and by the fact that a defendant in any caSe 
punishable as a Class A misdemeanor triable before a magistrate has 
the right to elect a trial ,before a district court judge under section 
3302 (b). Second, the Committee, as noted, has limited the right to 
elect a trial in district court to Class A misdemeanors. Class Band 
Class C misdemeanors and infractions, which carry maximum penal
ties of six months or less, will be tried before a magistrate with no 
separate right to elect a trial in district court. This too accords with 
the provisions of'S. 1613. It shquld be noted that subsection (b) per
mits the government as well as the person charged to elect trial by a 
district court. 

One other matter that deserves mention is the waiver of jury trial 
provision contained in section 3302 (b). W11ile this section would allow 
a defendant to waive a jury trial, its provisions and those of Rule 23 
of the Federal Rules of Criminal Procedure require the consent of 
the government and court or magistrate to such a waiver. While these 
ronsents "'ou lrlnorma]]y be forthcoming in minor cases, the Committee 
intends that they be required under the proposed Code. 

SECTION 330:1. JURISDICTION TO ORDER ARRESTS FOR OFFENSES 

T. Tn Genera7 
As a general nIle. arrests are curried out Hnder the order of a judi

cial officer. The unthority to iSSllC arrest orders requires a legislative 
grant. The grant.ing of such authority, the exercise of that authority 
hy State officials. ann the extension of f,hat authority beyond the 
horders of the Uniten States nnc1 its tE'l'ritories, are among the con
siderations covered by sertion RRO:t 

13. Pr(!.sent Federa7 La1/) 
The subject matter of this section is currently treated in 18 U.S.C. 

R041 and 3042. The former section grants authority to arrest for Fed
eral offenses to Federal judges and magistrates as well as to certain 
State officials. The section fnrther provides that. wllen the arrest is 
marle under the authority of a State jndici:tl offiC'E'r, State proced1l1'es 
sllall be followed. but t.hat matters of pretrIal release arE' governed by 
chapter 207 of title 18. TTnitE'd Stutes Code . 
. 18 TT.S.C. R042 deals with extraterritorial nrrest powers. It applie!'l 
the provision of section )3041 to any conntry in which the United States 
oxerC'ises extraterritorial jnrisdiction. Tlie provision was enacted in 
resnonse to a reqnest mad!' s(>voral decades ago by then Secretar~\" 
of State Cordell Hnll.4 At the t.hne of the enactment, the United St.ates 
was E'Xerch-lin!! rrimina 1 jnrisdirtion over TTnitcrl States nationals in 
at. 1 ('llst fiv!' C'onntrirs (Ohina, Egypt. Ethiopia, Mnscat, anr1Morocco). 
The host l'otmt.riE'S WE're apparently offended by this pract.icE' nnrl had 
l'efnseo to e.xtracHtr personA to t1i~ Dnited States. They wonld not.. 
how('\"rr, obJect to arrrst and removal hy United States officers. Secre
tary Hull songht the extrnsion of the provisions of R041 in order to 

• H. Rept. No. 217, 73d Cong .• 1st Sess .• nn. 1-2. 
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avert the problems caused by the refusal to extradite. There is no 
indication that the provision is currently being employed, and there 
are no such United States extraterritorial courts currently in existence. 
3. Provisions of S. 1437, as Reported 

Section 3303 (a) tracks much of current law. It permits the Federal 
judges (including, by definition, magistrates) to order the arrest of 
Federal offenders within the United States, and permits State judicial 
officers to order such arrests within their States. The term "Judicial 
officer" is used to avoid the problems inherent in trying to list all of the 
varying titles that States may give to those empowered within their 
borders to order arrests. 

State officers are to follow their own State's procedures insofar as 
they do not conflict with the Federal Rules of Criminal Procedure, 
and release after arrest is to be governed hy subchapter A of chapter 
35 of the Code. These provisions, which are covered by subsection 
R303(c), continue the same provisions set forth by 18 U.S.C. 3041, but 
with a somewhat greater degree of specificity. 

Subsection (b) deals with extraterritorial arrests and differs sig
nificantly from current law. As mentioned previously: current law pur
ports to allow the exercise of United States authority in the terr~tory 
of another sovereign. The abandonnlPnt. of the practice of cxerclsing 
extraterritorial jurisdiction in this manner eliminates mnch of the 
need for provisions such as 18 U.S.C. 3042. However, there still remain 
areas where no sovereign can yet be said to have established juris
(liction. Examples are such placl's as Antal'ctica and onte1' space. It 
is in these areas: and other areas as yet uncharted: that there exists both 
an interest and a legitimacy in the exercise by the United States of 
:xtraterritorial j111'isdirtion O\"pr ppl'sons for thp P1l1'pOSP of effpchwt· 
mg an arrest. 

The exercise of such arrest jurisdiction is limited to offenses de
scribed in section 204 (Extraterritorial Jurisdiction) and to fugitives 
from justice where the offl'nder or the fugitive is outside of the juris
dic~ion of the United States and outside of the jurisdiction of any 
natIon. 

sunCTTAPTF.R n.-VENUE 

(Sprtions RRll-R1313) 

S11hchapttw R ·of rhaptel' 3R establishes tlu' I'llles for determining 
t~e place of a trinl 0]' a grand jury inqniry. With somp noteworthy 
dl/ferenres, sPctJOl1S RR11 throngh HR13 coelify current law. 

REr:TION 3311. VENUE FOR AN OFFENRE cOMM'J:TrEn TN MORE THAN ONE 
nTRTRTr:T 

I. r 11 (irm e'J'(( 7 
Section ~Rl1 deals with offpnRPR in which thPI'P wOlllel nplwal' to hp a 

rhoice of districts in whirh to initiate Pl'osP(,lltiOll. . 
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g. Pre8ent Federal Law 
The bulk of current Federal law on establishing venue is found in 

18 U.S.C. 3237 which provides that a Federal offense may be prosecuted 
in nny judicial district where the offense was begun, continued, or was 
completed. The present subsection (a) contains an exception to this 
multiple venue option where there is an express venue J.)rovision set 
ont to the contrary in another statute. Subsection (a) also provides 
fhnt unless there is an expressly contrary venue statute, an offense in
\"DIving use of the mails, or transportation in interstate or foreign 
~Oll1merce, is a continuing olfensl' which may he prosecuted in any 
jndicio.l district through which OJ' into which the mltil or commerce 
moves. 

Subsection (b) of current 18 U.S.C. 32H7 modifies the general format 
of subsection (a) by providing that where a prosecution is instituted 
for violations of certain specific tax statutes 1 in a judicial district other 
than n district in which the defendant resides, the defendant may file 
n motion within 20 days after arraignment by which he can elect to be 
tried in the district hi which he Was residing at the time the alleged 
offense was committecl. As ('xplained in the legislative history of 18 
U.S.C. 3237 2 subsection (b) was designed to alleviate the hardship 
on a defendant in a tax case who might otherwise have to bear the 
expense and rigors of clE'fending himself in a district distant from 
his normal resic1pnct', surh as the rlistrirt in which he was required to 
file his return. 

Other provisions of current law establishing particular places of 
venue include: 18 U.S.C. 1073, dealing with fugitives and requiring 
venue to be placed where the original crime took place or in which the 
fugitive had been held in custody or confinement; 18 U.S.C. 3236, 
dealing with venue for murder or manslaughter and requiring venue 
in the district where the injury was inflicted as opposed to tile place 
where the death occurred; and 18 U.S.C. 3239 dealing with threaten
ing communications and placing venue in the district where the threat 
was first placed in motion, sllch as tJ1e district in which a threatening 
letter was mailed. 
3. Provisions of S. 1437, as Reported 

This section contains seven subsections which will be discussed 
seriatim. 

Subsection (a) establishes the general rule, fol' cases where there 
conlrl be mnltiple c1istricts in which to place venue, that a prosecution 
may take place in any district in which the offense was begun, con
tinued, 01' rompleted. This rule is in accord with Cl11'rent law. 

Subsection (b) deals with venue in conspiracy cases and establishes 
the rule that such cases may be prosecuted in any district in which the 
conspiracy was entered into or in which any person engaged in conduct 
to effect an objective of the conspiracy. This, too, is in accord with 
current law.3 As a corollary to this principle of venne, snbsection (b) 
also provides that a substantive o,ffense committed pursuant to it con
spiracy may be prosecuted with the conspiracy offense in any district 
in which the conspiracy is prosecuted. Again, this is in accord with 

126 U.S.C. 7201, 7203, or 7206 (1). (21, or (5). 
"1958 U.S. ·Code, 'Congo and Admin. News, n. 3261; 1966 U. S. "Code. Congo und Admin. 

News. p. 3676; United States v. YOllse, 387 ,F. Supp. 132 (D. Wis. 1975). 
~ See Hyde v. Shine, 199 U.S. '62 (1005) ; United States V. Over8/io1l, 494 F.2d 804 (8th 

Clr.) , cert. denied. 419 U:S. 853 (1974). 

92-919 0 - 77 - pt. I - 64 
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current law.4 In addition, subsection (b) provides that a conspiracy 
to commit an offense under section 1842 (Disseminating Obscene Mate
rial) may be prosecuted only in a district in which the conspiracy was 
entered into or in which a substantial portion of the conduct to effect 
the objective of the conspi~acy oc~urred. . . 

Subsection (c) deals wlth mall, commerce, and Importatlon of ob
jects into the United States. If jurisdiction is based on one of these 
factors, then the offense is regarded as a continuing offense and prose
cution may occur in any district described in subsection (a) or in any 
district tlirough or into which the mail, commerce, or controlled sub
stance moved. To the extent that the section deals with mail or com
merce, it codifies current law.5 The Committee decided to include the 
importation of an object into the United States as a continuing offense 
in order to alleviate the burden of holdings such as United States v. 
Lember,6 which limit venue in importation cases to the place of entry 
rather than the final destination, creating major difficulties as the wit
nesses are usually located at the place of destination.7 

Subsection (d) carries throngh the policy of 1R U.S.C. l3237(b) by 
permitting a defendant. in c('rtain tax oifel1Pcs to elect to be tried in the 
district in which he was residinf! at the time of the offense. The Com
mittee has converted, as c]m;ely as possible, tIl(' existing list of tax 
offenses for which the special venne provisions of 18 U.S.C. 3237 (11) 
npplv to the new tax offense srctions in chapter 14 of the Code. 

Subsection (e) codifies 18 U.S.C. 3236 dealing with venue for 
homicide offenses with only stylistic changes, and Rl1bsectiOll (f) codi
firs 1R TT.S.C. 1073. 

Subsection (g) provides that an offense described in section 1842 
(Disseminating Obscene Material) may be prosecuted only in a dis
trict (1) from which the obscel]e mat.erial was disseminated as defined 
in section 1842(b) (2), or (2) in which the offense was completed. This 
is a change from current law (embodied in subsection (c)) ,which 
permits a prosecution to be commenced in any district in which the 
obscene material moved through the mail or in interstate commerce. 
In view of the special nature of the obscenity offense's reliance on 
local community standards of prurience, it seems an excessive grant 
of discretion to permit a prosecution to be instituted in any district 
through which the obscene material may have moved. Rather, the 
Committee believes that, for this offense, venue for prosecution, not
withstanding that the mails or' interstate commerce have been em
ployed, shonld be confined to those places from which the material 
was actually disseminated or in which the offense was completed, 
e.g., the district in which the material was received. Furthermore: 
it, is the expectation and intenti.on of the Committee that, through the 
exercise of investigative and prosecutorial discretion, the government 
ordinarily will avoid prosecuting an obscenity case in a district in 

4 United Statc8 v. Whit"',er, 372 F. St1pp. 154 (RD.Pn.), nff'c1. 503 F.2d 1399. 1400 
(an Clr.), cert. denied. 419 U.S. 1113 (1975l. 

r. United StMes, Y. JlaG"egor, 503 F.2,l 1167 (Rth Clr. '1974). 'cert. denied. 402 U.'S. 1126 
(1075) (mnlls); United State8 Y. Ha,nki8h, 502 F.2d 71 (4th Clr. 1974) (commerce). 

• :'119 F. SUPP. 2M) (E.D.Vn. 1970). 
1 In overruling rasps such ns Lem7)er. the Committee Is -following- what Is deyeloplng

nq ti,e mnjorlty rule that venue In the case of Importation Of a controllerl s'nbstancp pon 
JlI' nlaced at thl' nolnt of rlestlnatlon os well ns fit the place of <'ntrv. Spp Unitcrt St(1te.q v. 
r1nrl1l)i1I. 546 F.2£l 14'i} (5th Clr. 11l77) : UMtell fltate8 v. BC''I,arrl. 490 F.2r1 !l07 (!lth Clr. 
11)7a). cert. denlerl. 416 l' S. 1159 (1974) : Unitcd Statc8 Y . • 1(1C~·ROn. 482 F.2d 1167 (10th 
0'1'. 19n). pert. denied. 414 U.S. 115!1 (1974) : see /llso United Btates v. Raymonrl, 536 
F.2rl 810 (9th Cir.). cert. denied. 429 U.S. 839 (1976). 
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which, although venue is legally proper, the unlawful activity is de 
minimi8 in scope. 

The provisions of the proposed Code do not carry forward the 
law found currently at 18 U.S.C. 3239. That section provides that in 
the case of threatening communications the defendan.t has the right 
to have venue lie in the district from which the threat was sent. The 
Committee has rejected the continuation of this provision. It is difficult 
to discern any reason to place venue in a case where a threat is placed 
in the mails in a different district, as a matter of right, than would be 
the case if an explosive or narcotics were placed in the mails. Under 
the Code, venue will generally be determined by the provisions or 
section 3311 ( c) and, should that provision prove a hardship for the 
defendant, he will retain his right to move for a change of venue 
under Rule 21 of the Federal Rules of Criminal Procedure. 

SECTToN 331:.!. VENUE FOR AN OFFENS]<: COMMITTED OUTSIDE ANY DISTRICT 

1. In General 
'rhis section deals with venue for crimes, such as aircraft hijacking, 

which may be an offense against the United States and yet may take 
place outside of the jurisdiction of any particular judicIal district. 
~. Present F' ederal Law 

Existing Federal law in this area is found in 18 U.S.C. 3238 which 
provides that if an offense is committed outside of any State or Federal 
Judicial district, venue will.lie where the offender is .first arrested or 
brought. However, if the offender remains outside the ju'risdiction of 
any district an indictment may be brought in the district of his last. 
known residence 01', where such residence IS unknown, in the District of 
Columbia. The purpose of this latter provision is to allow for an indict
ment to toll the statute of I imitations while the offender is still at large. 
3. Provi8ion8 of 8.1437, a8 Reported 

Section 3312 largely follows cUl'I'cnt Jaw. Subsection (a) as drafted 
merely reflects stylistic changes to comport with the structure of thl' 
Code's jurisdiction provisions in chapter 2. The phrase "is first 
brought" is modified by the term "after arrest" to carry out the clear 
intention of existing law that it is the district in which the defendant 
is first restrained in which venue will properly 1ie.8 

Subsection (b) is new and allows fOl' a very I'l'strictive change of 
'.renue pr?vision on the motion of any party to the case, including tl~e 
T)J'osecutJOn. A numbE'I' of cases have arisen wher£' th£' defendant IS 
being returned from outsicle the United States and his plane has made 
a stop. generally due to an emergency of some sort, outside the district. 
where the government intended to return him. Thus, a plane destined 
for the Eastern District of Virginia (Dulles Airport) might make an 
unscheduled stop in }\faine or Mnssachnsettg because of engine trouble. 
weather', illness. or thE' like. Unc1£'r these and similltl· cxigl'nf" circum
stancE's. snbsection (b) would allow the defendant or the ,government 
to mOVe fOI' a chang-e of venue. Thl' subsC'ction servC's to avoid the prob
Jem of a district suddenly l'aving responsibility for a major criminal 
ease in which the evidence and witnesses are to be found 'in a distant 
district. 

8 See U1titell Sta.tes v. Erdos, 474 F.2d 157 (4th Clr.), cert. denied, 414 U.S. 876 (1973) ; 
United StateB v. ROBB, 439 F.2d 1355 (9th Clr. 1971), cert. denied. 404 U.S. 1015 (1972). 
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SECTION 3313. VENUE IF A NEW DISTRICT OR DIVISION IS ESTABLISHED 

1.1 n General 
This section treats. the venue problems that arise from the creation of 

a new district or division encompassing the place in which the offense 
was committed. 
B. Pre8ent Feae7'al Law 

Current Federal Jaw is found in 18 U.S.C. 3240 and establishes that 
prosecutions are to continue in the old district or division as if the new 
one had not been created. However, the court is given discretion, 
upon the motion of the defendant, to order a transfer to the new dis
trict or division. 
3. Provisions of 8.1437, aslleportea 

With one exception, section 3313 makes only stylistic changes in 
the language of current law. The exception is that a defendant's mo
tion for a change to the new district must be made no later than 
twenty days after arraignment. The purpose of this addition is to 
avoid the possibility, under the provisions of current law, that the 
defendant will move for a change of venue at a very late date up to 
and including the time of trial. ' 
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CUAJ'TER 34.-APPOINTMENT OF COUNSEL 

(Sections 3401-3405) 

'rhis chapter establishes the procedures for the appointment of 
counsel, creates guidelines for payment of appointed counsel, and 
offers alternative plans for the districts in establishing full-time ap
pointed defense counsel. The whole of current Federal law in this area 
is set forth in 18 U.S.C. 3006A~ The importance of the subject of 
affording the right to counsel is such that the Committee believes it 
is desel'ving.of treatment in a separate chapter. The chapter in large 
measure continues the existing law as set forth in 18 U.S.C. 3006A, 
breaking that section into five separate sections, each dealing with n 
phase of the appointment of counsel for indigents. Other than a sub
stantial increase in maximum compensation rates to reflect the effects 
of inflation, the changes that have been made are largely stylistic 
and will be discussed in the context of each section. 

SEOTION 3401. DISTRICT PLANS FOR APPOINTMENT OF COUNSEL 

This section is drawn from 18 U.S.C. 3006A.(a) and provides for 
the est.ablishment by each district court of a plan for the representa
tion of indigent defendants under specified cIrcumstances, the broad
est of which includes any time that such a person has a right1 under 
the Sixth Amendment, to the assisttRnce of counsel. The prOVIsion is 
designed to be and is, in fact, flexible enough to encompass emerging 
concepts of the right to counsel. The section also specifically prOVIdes 
for the plan to contain provisions for the appointment of oounsel in 
juvenile proceedings, thus implementing a provision found in the 
Juvenile Justice and Delinquency Act of 1974,1 Further, it includes a 
provision ;for counsel at a hearing to determine if a juvenile should be 
treated as ail adult. 

The subsection includes investigative resources, expert witnesses, 
and other assistance necessary to provide for an adequate defense 
within the term "representation." 2 In each case the 1?lan of the district 
must be approved by the judicial council of the CIrcuit. 

The only difference of note between this provision ano current law 
is that the language usee} in subsection (a) (1) (A) is phrased not in 
terms of felony, misdemeanor, or petty offense but, rather, in terms 
of the type of offenses under the Code for which counsel would be 
required. The holding in Argersinger v. Hamlin,3 which required 
C'ounsel as to lesser offenses only where a deprivation of liberty was a 
possible result of the trial, would be covered in the general language 

1 P.L. 93-415, September 7. 1974. 
2 See United State8 v. Durant, 545 F.2d 823 (2d Cir. 1976): United State8 v. lU088, 

544 F.2d 954 (5th Cir. 1976). 
2407 U.S. 25 (1972). 
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of subsection (a) (4) concerning appointment of counsel when re
quired under the Sixth Amendment. Subsection (a) (4) is drafted 
broadly enough to permit payment of counsel if the court decides that 
counsel is required under the Sixth Amendment or if a new statute 
should provide a right to counsel in a situation where a person fnces 
loss of liberty and cannot afford adequate representation. An example 
of such a right to counsel would be a situation in which foreign 
counsel is required to take a deposition in a foreign court pursuttnt 
to Rule 15 of the Federal Rules of Criminal Procedure. 

SECTION :{402. APPOINTMENT OF COUNSEL 

This section is drawn from 18 U.S.C. 3006A (b) and (c) and enu
merates the sources from which appointed counsel may be obtained. 
These sources are a panel of attorneys designated or approvod by'the 
court, 01' a bar association, legal aid agency, or defender organiza
tion furnishing representation under the district's plan; It also pro
vides :£01' retroactive appointment upon a subsequent showing of 1n
digency as well as permitting the appointment of separate counsel for 
co~defendants where the interests of the parties so require. In addi
tion, the section provides that appointed counsel is to be made avail
able through every stage of the proceedings, and, to that extent, it 
goes beyond the requirements of the Sixth Amendment which does not 
require appointed counsel in discretionary appeals.4 

Finally, the section als9 contains provisions for dealing with a 
change In the dl}fendant's financial circumstances-for beUer or 
worse-and for substitution of counsel if that becomes necessary: 

SECTION 34()3. COMPENSATION Oll' COUNSEL 

This ~ection is derived from 18 U.S.C. 3006A (d), (e),· (f), and (g). 
SubsectIOn (a) sets the rates for counsel fees by the hour and by the 
case and allows for waiver of these maximum amounts with the ap
proval of the chief judge of the circuit. The bill provides a 50 percent 
increase in the compensation permitted for repres~nting criminal de
fendants in order to adjust for inflation occuring between October 
1970 (the date oflast reviSIon oHhese figures) and ,Tune 1977. During 
that period Department of Commerce figures show that the cost-of
living increased 53.9 percent. The subsection also provides that appeals 
and petitionsior cer~iorari may be filed by indigents without repay
ment of costs or secul'lty. One other change has been made. Under cur
rent law. hourly payment.;; were possible up 'to the minimum hourly 
rate established by a bar assoriation. Fee schedules set by bar associa
t.ions have received much criticism recently and, in one circumstance, 

. they have been held to; violate the antitrust laws." Accordingly, the 
Committee in subsection (a) refers only to the usual minimum hourly 
rate in the distri6t for· similar mrvices without re,ference to any rate 
setting body. 

Suhsection (p) provides for services other than coum;el and limits 
the amonnt of funds t.hat, may he expenc1ec1 for such servircs. hut agnin 
p(,l'mifl:; waiver of t.he maximum. 

Rnhscetlol1 (~) d('als with tl'e ",Huation in which the court finds. 
fiTter appointing counsel, that fnnc1s are available for tlle rlcfendant 

'ROBS v. MOffit. 417 u.s. 600;(1974). 
• Gold!ar"b v. Virginia state Bar Association, 421 U.S. 77'3 {1975\. 

'--------------------------------~ 
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from some other source. It permits the court to direct that such funds 
be used for payment of fees or to reimburse the Treasury. 

Subsection (d) permits appointment of counsel for material wit
nesses,., tor habeas corpus proceedings, and for post-trial claims of 
mental mcompetency. 

SECTION 3404. DEFENDER ORGANIZATIONS 

This section is drawn from 18 U.S.C. 3006A (h) and establishes two 
main types of defender organizat.ioris~the Federal Public Defender 
Organization and the Community Defender Organization. The main 
difference between the two is that the former is appointed by the 
judicial council of the circuit while the latter is a community organi
zation (perhaps n. county or State defender's office) which offers its 
service to the Feceml courts. 

SECTION 3405. GENERAL PROVISIONS FOR CHAPl'ER 34 

This section is derived from 18 U.S.C. 3006A (d) (5) and (6), (i), 
(j), and (1) and contains various provisions that are of the house-

-keeping variety. The section carries forward current law in these 
areas, but it omits the definition of the term "district court" since such 
It definition is already found among the general definitions of the CodE' 
in section 111. 

Subsection (a) requires each district CDurt and judicial council to 
submit to the Administrative Office Df the United States Courts variDus 
"eports at times to. be specified. 

Subsection (b) cDvering administration provides that the directDr 
of the Administrative Office Df the United States Courts is to supervise 
clisbursements of funds appropriated to carry out the provisions of the 
chapter. 

Subsection (c) makes the provisions Df the chapter applicable to the 
United States District Court for the District of Columbia and the 
United States Court of Appeals for the District of CDlumbia Circuit. 
It expressly makes this chapter inapplicable to the Superior Court of 
the District of Columbia and the District of Columbia Court o;f Ap
peals. This limitation on the application orthis chapter to. local courts 
located in the District of Columbia reflects legislation adding a pro
gram for repesentation of indigents in criminal cases to the District of 
Columbia Code.6 In addition, current 18 U.S.C. 3006A(I) makes the 
defender organization provisions of 18 U.S.C. 3006A(h) inapplicable 
to United States courts in the District of Columbia. Due to a recent ma
jor shift of criminal jurisdiction that provision is no longer appropri
ate. Accordingly, subsection (c) now makes the defender organization 
provisions of section 34M npplicable to United States courts in the Dis
trict of Columbia. This will pj'ovide to the ,federal courts in the Dis
trict the same options that are available to federal courts in the rest of, 
the conntl'y.7 

Subsection (d) codifies 18 U.S.C. 3006A (d) (5) and states that 
f«;>r purposes of compensation a court ordered nev;: trial shall bC' con-
sloered n nC'w cas('. . -

Subsection (e) codifies 18 U.S.C. 3006A(d) (6) and waives pay
ment of \'nrious fE'es for indip;ents on nn appeal or a petition for cer
tiorari. 

• P.L. 93-412, September 3, 1974. amending 18 U.S.C. 300aA. 
1 The probJem Is outJInecl In a letter to the Committee from the director of the District 

of COlumbia Public Defender Service. See Hearings p. 9422. 
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CHAPl'ER 35.-RELEASE AND CONFINEMENT PENDING JUDIOIAL 
DETERMINATION 

Chapter 35 consists of two subchL~pters. The first, entitled: "Release 
Pending Judicial Proceedings," is· a virtually verbatim reenactment 
of the current Bail Reform Act.1 The second subchapter, entitled: 
"Confinement Pending Judicial Proceedings;" deals with the pro
cedures for commitment to custody and discharge from custody of an 
arrested but unconvicted person. 

SUBOHAPTER A.-RELEASE AND CONFINEMENT PENDING JUDICIAL 
PROOEEDINGS 

(Sections 3501-3509) 

This subchapter, for the most part, carries forward the provisions 
of the Bail Reform Act of 1966, as amended. In some instances, the. 
language and structure of the various provisions have been changed 
to De consistent with the rest of the proposed Criminal Code; substan
tive changes, howe\'er, are few and those changes that were made will 
be discussed in greater detail in the context of the various sections. 

SECTION 3501. RELEASE AUTHORITY GENERALLY 

This section carries forward the provisions of 18 U.S.C. 3141. 
Although the language and structure of the provisions have been 
modified, there are no substantive changes. Instead of using the term 
"bail," this provision and other proviSIOns in the subchapter use the . 
term "release." The word "judge," which is used throughout these 
provisions, is defined in section 111 as "any judicial officer and in
cludes a justice of the Supreme Court and a magistrate.'! Judicial 
officer would thus include those State judicial officers who are author
~ed to arrest and commit offenders. This carries forward the present 
interpretation of 18 U.S.C. 3141. In capital cases, only judges of a 
court of the United States that has original jurisdiction in criminal 
cases are authorized to grant release; this, too, is current law under 18 
U.S.C. 3141. Accordingly, United States magistrates are not em
powered to grant release in cttpital cases since their jurisdiction in 
criminal cases is derived solely from the district court. However, they 
come within the definition of the term "judge" and are empowered 
to order a pretrial release in a non-capital case. 

I lR U.R.C. 3146 et ~t! ... 

(1005) 
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SEOTION 3502. RELEAS)oJ PENDING TRIAl, IN A NON-CAPITAL CASE 

This section, for the most part, embodies the provisions of 
18 U.S.C. 314G-the primary statute contained in the Bail Reform 
Act. The section reaffirms the basic proposition of tIle Bail Reform 
Act and its court interpretations that in non-capital cases a person is 
to be released under those minimal conditions reasonably required 
to assure his presence at tria1.1 The conditions of release to be set in 
the individual· case are left to the discretion of the judges as long 
as the conditions set are those that are reasonably necessary to 
assure the presence of the person at Inter court appenrnnces.2 While 
the imposition of money bond is permit.ted nnder this scction, it is to 
be imposed only after the court has detcrmined that all other non
financial conditions have been found inadequate.s Under subsectioll 
(a) (5) the court is granted wide discretioll in devising conditions tlmt 
will assure the presence of the person. 

Subsection (b) provides that in determining the release conditions 
to be imposed, the judge shall take into acconnt the nature and circum
stances of the offense charged, the weight of the evidence against the 
accused, and the history and characteristics of the accused, including 
his character, mental condition, family ties, employment, length of 
residence in the community, financial resources, record of convictions. 
and record of appearance 01' non-a:r>pearallce at court proceedings} 

Subsection (c) provides that when n judge authorizes release 011 

specified conditions, he is to issue an order stating the conditions of 
I'Clease and to advise the person of the penalties applicable to a viola
I ion of the conditions and that a warrant for his arrest will be issued 
immediately upon such violation. A similar provision exists in current 
law.5 This suosection, however, specifically provides that failure to 
reneler such advice is not a bar or defense to prosecution under section 
1312 (Bail Jum-eing). This carries forward the intent of Congress ill 
enacting' the Ball Reform Act and the judicial interpretation of th(' 
Act.6 The pmpose of such advice is solely to impress upon the person 
the seriousness of failing to appeal' whell required; such wlll'llinl-,I'S 
werc never intended to be a prerequisite to a bail jnmping prosecution. 
This subsection is also specifically made applicable to release of a 
juvenile pursuant to section 3602. 

Under subsection (d) a perSOll whose release is authorized upon 
the fulfillment of certain conditions may, if he cannot meet these 
conditions within twenty-foul' h011rs after his hearing, petition the 
judge for reconsidemtion of tI'e ('onclitjons imposed. Similarly, a per
l'on who is ordered released on n condition that requires him to return to 
l'ustody after specified homs may petition the judge for review of this 

'Sre Tlnited State8 v. C/·mller',.451 F.211 1198 (5th Cir. 1971) ; U1~itc{l· States v. S1Rit1t, 
444 F.2d 61 (8th Clr. 1971). cert. denied. 405 U.S. 977 (1972). Thr only recognized excep
tion to thl rule in pretrial non-capital cases Is in a sitllntlon where the <1efendnnt hns 
threntene(l It potentlltl wltneRR against him. ·See U11iteel State8 V. Will(l: 527 F.2d 672 (6th 
Clr. 197;;1 : Unitcel States v. Gi/bert. 425 F.2d 490 (D.C. Cir. 1969). 

"See F7Ilterl.'itatcs v. Oook, 428 F.2<1 460 (rith Clr. 1970), 
• See VlIitee/. IiItotes v. Leolitel-s. 4;12 F.2d 109 (D.C. Clr. 1969) ; United. States Y. ilfelville, 

306 P. SuPP. 124 (S.D.N.Y.1969). 
~ See Woody. Ullitcilliltates. 391 F.2<l 081 (D.C. Clr. 1968) ; UllitCrl Statc.~ Y. Alston, 420 

P.2rl 170 (D.C. Clr. 1969). 
'18 U.S.C. 3HO(e). 
OSee Uni/eel Mate8 v. ('"nUllo, 473 F.2d 325 (4th Clr. 1973) ; Uniteel States Y. DePuy", 

434 F. 2<1 548 (8th Clr. 1970). ccrt. denied. 401 U.S. 978 (1971) ; [Tllitell States Y. E8keu). 
409 F.2<1 278 (9th Clr. 1972). 

~--------------------~----- ---
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condition. If the judge refuses to change the conditions, he then must 
state in writmg the reasons for continuing the conditions imposed. 

Subsection (e) authorizes the judge to amend, at any time, his order 
granting release and authorizes him, at any time, to impose additional 
or different conditions of release. This authorization is based on the 
possibilitJ7 that a changed situation or new information may dictate 
altered release conditions. It is contemplated by the Committee that 
the imposition of additional or different conditions may occur at an 
ex parte hearing in situations where the court must act quickly in the 
interest of justIce. In such cases, a subsequent hearing in the defend
ant's presence should be held quickly, especially if he cannot meet the 
new conditions and is incarcerated,1 If the imposition of additional or 
different conditions results in the detention of the person, the person 
also has the right to seek reconsideration under subsection (d). 

Subsection (f) provides that the judge may consider any informa
tion in connectIOn with his decision to grant release regardless of 
whether such information is admissible in criminal trials, This, like 
most of s~ction 3502, is drawn from current law,S 

SECTION 3503. RELEASE PENDING TRIAL IN A CAPITAL CASE 

This section carries forward that part of 18 U.S.C. 3148 which 
concerns release of persons charged with offenses punishable by 
death. As with the current statute, this section provides that a per
son charged with a capital offense is to be treated in accordance with 
the provisions of section 3502 unless the judge has reason to believe 
that no conditions of release will reasonably assure that the person wiU 
not flee or will not pose a danger to any other person or to the commu
nity.9 A person poses a danger to the community only if he so je~p
ardizes the public that the only way to protect the public or any per
son is to keep him in jaiJ.19 The burden is on the government to demon
strate that the person represents a danger to other persons or to the 
community or that he is likely to flee. l1 If, after hearing the evidence, 
the judge believes that there is a risk of flight or a danger to the com
munity, he may order the person detained. This order is not ap:pealable 
nnder section 3506, but may be reviewed under other prOVIsIOns for 
l'eview of conditions of release or orders of detention, Again this ap
pellate procedure is in accord with current law.12 

SECTION 3504. RELEASE PENDINO SENTENCE OR APPEAL 

. This section carries fOf'ward that part of 18 U.S.C. 3148 which con
cerned post-conviction release. The Committee believes that release 
in n pre-trial capital case and release pending appeal are distinct situa
tions which should be treated in separate sectIons in tha release sub
chapter. While there is no constitutional rigJlt to bail once n person has 

7 Prior to establishing such ne~ conditions nud prior to a hearing thereon. the court may 
revoke the def\andant's ball and oJ:der him arrested. U1~ited, Stu.te8 v. Gamble, 295 F. Supp. 
1192 (S.D. Tex. 1969). 

818 U.S.C. 3146(f). ' . 
• See Stinnett v. United, state8, 387 .F.2d 238 (D.C. Clr. 1967) ; Drew v. United State8, 

1!R4 F.2.] :114 m.c. Clr. 1967). 
10 Seller8 v. United State8, 89 S.Ct. 36 (1968). 
11 Learv v. United State8, 431 F.2d 85 (5th Clr. 1970). 
to 18 U.:3.C. 3148. 
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been convicted and release is a matter of discretion,~3 section 3504: statu
torily permits release of a person while he is awaiting sentence or while 
he is appealing or filing a petition for a writ of certiorari.14 If the 
judge; however, has reason to believe that no conditions of release will 
reasonably assure that the person will not flee or will not pose a danger 
to any other person or to the community, the judge is required to order 
that the person be detained. The burden of proving that the defendant 
will not flee or pose a danger to any other person or to the community 
rests on the defendant.15 If an appeal is frivolous or taken for delay 
the judge must also deny release.~6 A person who is appealing his sen
tence under section 3725 (Review of a Sentence) is also eligible for re-
lease under this provision. . 

An order denying release under this section is not appealable under 
section 3506 but it may be reviewed under other provisions for review 
of conditions of release from detention. 

Subsection (b) is a new provision, derived from 18 U.S.C. 3731, 
which provides that if the government takes an appeal under the pro
visions of section 3724: (a) or (b), dealing with government appeals 
from orders of dismissal or orders suppressing evidence, the. defend
ant is to be treated in accordance with the provisions of section 3502. 
Use of the term "treated" removes an ambiguity in the current statute 11 

and makes it clear that the judge may impose any appropriate condi
tion under section. 3502. In such cases, the defendant, of course, would 
not have been convicted, and he thus should be treated in the same 
manner as a person who has not yet stood trial, as opposed to a person -
who has been tried and convicted. 

SECTION 3505. RELEASE OF A MATERIAL WITNESS 

This section carries forward, with one significant change, 18 U.S.C. 
314:9 which concerns the release of a material witness. If a person's tes
timony is material in any criminal proceedingr and if it is shown that 
it may become impracticable to secure his presence by subpoena, the 
government is authorized to take such person into custody ~o and a 
judge is to impose those. conditions of release set forth in section 3502 
that he finds to be reasonably necessary to assure the presence of the 
witness as required. If a material witness cannot comply with the re
Jease conditions, but will give a deposition that wil1 adequately preserve 
his testimony, the judge is required to order the witness' release after 
the taking of the deposition if this wi11not result in n. fn.i1ure of justice. 

The one change the Committee has mn.de is to grant the judge not 
only the authority to set release conditions for a detained material 
witness, but to authorize the arrest of t.he witness in the first instance. 
It is anomalous that current law authorizes release conditions but at 
the same time does not authorize the initial arrest. In one case dealing 

1.'UllftetZ State8 v. Baaa, 444 F.2d 1292, 1296 (10th Cir.). cert. denied, 404 U.S. 070 
(1971) : UnitetZ State8 v. BYllnm, 344 F. SUPD. 647 (S.D.N.Y. 1072). 

].I It has been held that although denial of ball after conviction is frequently justified. 
the current statute Incorporates a presumptiou in favor of bail even after conviction. 
UnitetZ States v. }I'ieltZs, -:100 F.2d 119, 121 (2d Cir. 1072). 

'"F.R. Crim. P. 46(e). 
,. See UlIiteiL states v. Stanley, 460 ll'.2d 570. (D.C. Cir. 1072). 
11 Cf. UnitetZ State8 v. IIerman, 544 F.2d 791, 794-795 n. 5 (5th Cir, 1077), noting the 

ambiguity In current 18 U.S.C. 3731. 
18 A grand jury investigation is a "criminal proceeding" within the meaning of this 

Be'i!lf~d~aaon v. U1~iteiL State8, 440 F.2d 033 (Oth Clr. 1071). 
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with this problem, the Ninth Circuit found the power to arrest a mate
rial witness to be implied in the grant of authority to release him on 
conditions under 18 U.S.C. 3149.20 In its research on the law, the court 
discovered that specific arrest authority existed in Federal law from 
1790 to 1948. The court concluded that the dropping of that authority 
in the 1948 revision of Federal criminal laws was inadvertent. The 
Committee agrees with that conclusion and expressly approves the find
ing of the implied right to arrest in the authority granted to the judge 
to release on conditions that is set forth in 18 U.S.C. 3149. To perma
nently cure this problem, the Committee has added to section 3505 (the 
successor to 18 U.S.C. 3149) specific language authorizing a judge to 
order the arrest of a material witness. 

SECTION 3500. APPEAL FROM DENIAL OF RELEASE 

Except for minor word changes and some restructuring, this section 
duplicates the provisions of 18 U.S.C. 3147. A person who has been 
ordered detained or who is required to return to custody after specified 
hours may appeal his release conditions. If the release conditions were 
imposed by a judge other thllJl'a judge of the court having original 
jurisdiction over the offense with which he is charged, or a judge of a 
United States Court of Appeals or a justice of the Supreme Court, 
be may file his appeal wibh the court having original jurisdiction over 
the offense wibh which he is charged. If the court denies his motion 
for changed release conditions, or if the conditions of release have been 
imposed or amended by a judge of the court having original juris
diction over the offense charged, the person may take an appeal to the 
court having appellate jurisdiction over such court. 

While an ord~r of a court below is to be affirmed if it is supported 
by the proceedings below, conditions that resulted in a denial of release 
must be based upon the considerations set forth in section 3502 and 
there must be some evidence in the record that the judge based his 
decision on such consiclerations.21 If there is no evidence in the pro
ceedin~ below as to the considerations upon which the decision to set 
conditlOns that resulted in a denial of release was made, the appellate 
court can remand the case for a further hearing 01' may, with 01' with
out additional evidence, order the person released pursuant to section 
3502. 

SECTION 3507. RELEASE IN OASES RElIIOVED FROM A STATE COURT 

This section, for the most part, continues the provisions of 18 U.S.C. 
11144. There ls, however, one change. Instead of stating that a de
fendant is not to "be released from custody until a final judgment upon 
snch l'evi(!fW or if the offense be bailable, until a bond, with sufficient 
sureties, i:a a reasonable sum, is given," this section merely provides 
that a defendant may not be released pending review of his case by 
the Supreme Court except pursuant to the laws of the State. Thus, in 
those cases where a defendant is appealing to the Supreme Court for 
a roview of a State conviction, whether or not he is released pending 

'0 Bacon v. United States, supra note 18. See nlso, Unfted States v. Antleld, 539 F. 2d 674, 
677 (9th elr. 1970) . 

." See Governmen t 0/ Viroin Is/au(ls ". Bolone8, 427 F.2d 1135 (3d elr. 1970) ; c~. United 
Blates v. BrlUUt. 472 'll'.2d 1229 (11th Cir. 1973). 
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such review depends on the applicable State law. This is appropriate 
since. the defendant's conviction would have be~n upheld in the State 
courts and it would not be proper to apply Federal standards of re
lease to State prisoners. 

SECTION 3508. SURRENDER OF AN OFFENDER BY A SURETY 

Except for minor word changes this ~rovision is identical to 18 
U.S.C. 3142. The section provides that ill cases where a person is 
('eleased on an appearance bond with a surety, such person may be 
arrested by his surety and delivered to a United States marshal and 
brought before the court. The surety can arrest the defendant at any 
time and request the judge to discharge him as surety.22 The person 
so )<'(turned will be retained in custody until released pursuant to t.his 
subchapter or under other provisions of law. 

SECTION 3509. SECURITY. FOR PEAOE- AND GOOD BEHAVIOR 

This section retains existing law as embodied in 18 U.S.C. 3043. 
It authorizes judges of United States District Courts to require a per
son to give security for peace and good behavior in those cases arising 
under the Constitution and laws of the United Seates to the same ex
tent that a judge of the State in which the case arises would be author
ized by State law if the case were a State case. As under section 3507, 
the judge must look to State law to determine where the requirement 
of 'a peace bond is authorized. _ 

SUBOHAPTER B.-CONFINEMENT PENDING JUDICIAL PROOEEUINO 

(Sections 3511-3512) 

This subchapter continues the provisions of present Jaw that concerJl 
the confinement or a person who has been arrested but has not yet been 
-tried and convicted. 

SEO'l'ION 3511. COMMITMENT OF AN ARRESTED PERSON 

This section provides that those persons not released pursuant to 
subchapter A are to be committed to the custody of the Attorney Gen
eral to be held in official detention. It is left to the discretion of the 
Attorney General to determine where the person will be confined. A 
copy of the judge's order is to be delivered to the person in charge of 
the facility as evidence of his authority to hold the person. This re-
quirement is consistent with current law found inI8 U.S.C. 4084. . 

Subsection (b) carries forward, in substance, the provisions of 18 
U.S.C. 3012. It requi res that the person in charge of a detention facility 

.. F-icld v. United .<JtatcsJ 193 F .. 2d S8 (2<1 'Clr. 1951) : United States v. D' Argento, 277 F. 
SuPP. /i96 (N.D. Ill.>' rev'u on other grounds, 389 F. 2d 92/i (7th Clr.1964). 
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release to a United States marshal a person brought to such facility 
under subsection (a)· upon the order of a court of the United States or 
upon request of an attorney for the government for the purpose of a 
court appearance. 

SECTION 3512. DISCHARGE OF AN ARRESTED BOT UNCONVICTED PERSON 

This section carries forward the provisions of 18 U.S.C. 4282. It 
provides that a court of the United States may, in its discretion, order 
the United States marshal for the judicial district involved to furnish 
subsistence and travel, upon the release of a person from custody, to 
the place of arrest or the bona fide residence of a person arrested for 
an offense but not formally charged, of a person formally charged 
with an offense but not convicted, or of a person held as a material 
witness. Under subsection (b) it makes no. difference whether the 
reason the person was not convicted was that the charges were subse
quently dismissed or that the person was acquitted of the charges. 
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CHAl'TEIt 36.-DISPOSITION OF JUVENILE OR INCOMPETENT OFFENDERS 

Chapter 36 sets out the proceduDal provisions for the resolution of 
offenses committed by two types of offenders-juveniles and mental 
incompetents-who are linked only by the fact that they cannot be 
accorded the normal treatment given to accused defendants in a crim
inal trial. 

The Committee in its provisions on juvenile offenders has followed 
most of the provisions of the Juvenile Justice and Delinquency Pre
vention Act of 1974, passed by the Ninety-third Congress, and modeled 
largely on title II of S. 821, a bill processed by this Committee and 
passed by the Senate in 1974.1 

The second subchapter of chapter 36 concerns the disposition to be 
made by the criminal justice system of those offenders deemed to be 
mentally incompetent. A major innovation is that, unlike current law,2 
the provisions drafted by the Committee will establish comprehen
sive procedures for handling mentally incompetent offenders from the 
pretrial stage to the time of release from custody. 

SUBCHAPTER A.-JUVENILE DELINQUENCY 

(Sections 3601-3606) 

This subchapter deals with the treatment of a person under twenty
one years of age charged with a violation of a Federal criminal statute. 
Section 512 of this Code provides a bar to criminal prosecution for 
persons under the age of sixteen, with the sale exception of a juvenile 
charged with murder under section 1601 (a) (1) or (a) (2). Subchapter 
A establishes the procedures to be followed by Federal law enforce
ment officials when prosecution is based on an act of juvenile delin
quency. In large measure, the subchapter reenacts the basic provisions 
of title V of the 1974 Act. Title V of that act effected major amend
ments to the existing Federal Juvenile Delinquency Act.3 

Slm'l'ION 3G01. SURRENDER OF A JUVENILE DELINQUENT TO STATF. 
AUTHORITIES 

I. Tn fleneml 
Section ~601 sets forth the procedure for referra] of juveniles and 

of,lIm' persons under twenty-one years of age charged with Federal 
t p.r,. No. 93-415, 88 Stat. 1109, hereinafter In this chapter discussion cited 811 1974 Act 
• 11'l {T.R.C. 4241 et seq. 
318 U.S.C, 5031 et 8eq. 

(1013) 
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offenses to State authorities for prosecution. This section essentially 
codifies 18 U.S.O. 5001 and tIle first paragraph of 18 U.S.O. 5032 as 
set forth in the 1974 Act. The Oommittee endorses the principle in
herent in both statutes that whenever possible juveniles should be 
transferred to State jurisdiction when they are also alleged to have 
committed a State offense. 
~. Present Federal Law 

Under-current law, there are two statutes dealing with the transfer 
to -State -authorities of juveniles arrested for Federal offenses. One is 
18 U.S.O. 5001 which permits the United States Attorney to forego 
prosecution and surrender a person under twenty-one years of age to 
State authorities if the person was arrested and char~ed with a Federal 
offense and has comitt~d a punishable offense unCleI' the applicable 
State laws. The State authorities must be willing to assume jurisdic
tion, al1dthe transfer must be in the best interest of the United States 
and of the juvenile. The statute further provides that the juvenile 
must signify his willingness to be transferred to State custody, unless 
the United States Attorney is presented with an indictment or affidavit 
supporting a demand for his custody from the State executive au
thority. 

The transfer power authorized by section 5001 is of special sig
nificance and advantage in relation to those between the ages of 18 
a.nd 21 who calmot be considered as juvenile delinquents despite their 
youth. Oonsistent with due regard for the maintenance of Federal 
law, pl'imary consideration is given to the surrender of juveniles to 
the authorities of the State in their home communities for appropriate 
treatment nnder State law. The authority to divert when deemed acl
\·jsable is vested in the discretion of the appropriate Federal officials. 
The diversion to State authorities is partIcularly important with re
gard to these young offenders who cannot be accommodated readily in 
Federal facilities. 

The second statute concerning diversion of youthful Federal offend
ers to State authorities is the first paragraph of 18 U.S.O. 5032, as 
amended by the 1974 Act. Under that provision, all juveniles charged 
with Federal offenses must be transferred to the appropriate State 
officials unless the Attorney General can certify, after investigation, 
that the State does not have 01' refuses to assume jurisdiction over tho 
juvenile or that the State does not have available programs and services 
ndequato for tho needs of juveniles. Only if such a certification is mad!' 
may the juvenile be proceeded against Federally. 
3. Provisions of 8.14137 as Reported 

Subsection (a) of section 3601 reenacts the 1974 version of 18 U.S.O. 
5032 with but two significant changes. First, while all juveniles 
char~ed with Class A misdemeanors or felonies will generally still 
be dIverted to State jurisdiction, unless the Attorney General can 
certify to a State failure to assume jurisdiction ·1 or a lack of appro
priate State juvenile facilities, an exception is made for those juveniles 
charged with a Olass B misdemeanor or a Olass 0 misd('meanor or an 

• The certificate need only state that the appropriate state juvenile court has refused 
to assume jurisdiction; there Is no requirement that the certificate olso stute that no other 
pnnroprlate state court would assume jurisdiction over the juvenile RS Itn adult. United 
States v. lIla,rt'illez, 536 F.2d 886 (9th Clr.), cert. denied, 429 U.S. 907 (1976). In addi
tion, a letter from a State court refusing to assume jurisdiction has heen held to he a suffi
cient hasls for the certification. Unitea State8 v. Hill, 538 F.2d 1072 (4th Clr. 1976). 
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infraction if the offense is committed within the special territorial 
jurisdiction of the United States. In such cases, the certification 
procedure need not be used although diversion to State authorities 
is still preferred where possible. This change in the 1974 Act is 
designed to cure a practical problem that has arisen. Statutory au
thority exists for the creation of petty offenses, by means of regu
l1ttions, that govern the national parks and lands.s In large measure, 
these offenses, which carry a six month maximum term of imprison
ment, cover such matters as driving regulations, littering ordi
nances, and the like. 'When a juvenile is charged with one of these 
offem:es committed in a national park, he is usually interested in 
speedy disposition and, in most cases, the States are most reluctant 
to assume jurisdiction over the juvenile. The certification require
ment, "after investigation", imposes a serious burden on summary 
disposition which is in everyone's interest in such cases. The delay 
attendant on investigation and certification for a juvenile far from 
his home charged WIth a petty offense such as a driving violation 
creates a sizable and unreasonable burden for both the court and 
the juvenile. Accordingly, the Committee has decided to eliminate the 
certIfication requirement for such petty offenses when committed 
within' the speCIal territorial jurisdiction of the United States. 

Second, the Committee has added a third category to existing law 
that would permit the disposition of a case involving a juvenile 
charged with a major felony by means of a Federal proceeding. This 
would be permissible under section 3601(a) (3) if the Attorney Gen
eral certifies that the offense charged is a Class A, B, or C felony (a 
group limited to the most serious offenses in the Code) and that there 
is a special interest in Federal prosecution. The Committee contem
plates that this provision for Federal disposition of a juvenile will oc
cur relatively infrequently. However, it is believed necessary to afford 
the Attorney General this authority when a particularly serious crime 
occurs in which there is a special Federal interest. Examples of such 
offenses would be an assault on, or an assassination of, the President, 

. 11 Ml'mber of Congress or other United States Officin,l 0; nn aircraft 
hijacking (which might well be a State kidnapping as well) ; a kid
napping where State boundaries are crossed; or a major espionage or 
sabotage offense. The standard that will guide the Attorney General is 
a "special interest warranting Federal prosecution." In making the cer
tification on this point the Committee expects that wide latitude and 
deference will be given to the Attorney General in making the deter
mination that there is a special Federal interest warranting an in
dividual prosecution. 

Subsection (b) of section 3601 reenacts 18 U.S.C. 5001 and permits 
the Attorney Genernl 7 to transfer any person between the ages of 
('i~htl'en and twenty-one to State authorIties. Since the definition of 
"state" in s£'ction 111 includes the District of Columbia, the removal 
power is maintained as broadly as it is now covered 1lndel' 18 lUtC. 
5001. 

• See e.g., 16 U.S.C. '3. 
• The term United States Official Is defined In section 111. 
718 U.S:C. 5001 refers to the United States Attorney. Instead, subsection (b) parallels 

Aubscctlon (a) and refers to the Attorney General. Under the section 111 definition, the 
A ttotnl'Y Gl)nerlll may delegate his responRlbllItles under this subsection to the United 
States Attorney. Thus no real change has been effected. 
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The transfer decision under subsection (b) is vested in the Attorney 
General with the decision being based on the readiness of the State to 
assume jurisdiction and the interests of justice. Current 18 U.S.C. 
5001 talks in terms of the best interests of the United States and of the 
p.el'son. This could be read !o imp'ose a duty ~o prosecute if, u~der ~he 
CIrcumstances, the transfer IS not m the "best mterests" of the Juvemle, 
although it is in the interests of justice. There has been no reported 
case in which a conflict between the interests of justice and those of 
the juvenile has arisen. However, the Committee does not wish to 
force a pro~ec~tion in such a case and instead secti,?n 360! makes the 
removal crltel'la the broader and more approprIate "mterests .of 
justice." Even if the person is not turned over to a State, prosecutorIaI 
discretion to dismiss the case still rests with the United States 
Attorney. 

The transfer must be cOl)sented to by the person transferred or be 
based on an indictment or affidavit supporting a demand to the Attor
ney General from the State executive authority. Transportation to 
State authorities will continue to be effected by the United States 
marshal on order from the Attorney General; these established pro
cedures have prevented unnecessary delays in juvenile proceedin~ and 
are endorsed by the Committee for both subsections (a) and (0). 

SECTION 3602. ARREST AND "DETENTION OF A JUVENILE DEJ.INQUEN1' 

1. In General 
Section 3602 establishes the procedures for arrest, detention and 

pretrial release of juveniles. The procedures are consistent with the 
l'equirements of due process and continue current law as amended by 
the 1974 Act. 
~. Present Federal Law 

Priorto the 1974 Act, the existing Federal statute in this area was 
18 U.S.C. 5035. It provided that an arrested juvenile must be taken 
"forthwith" before a committing magistrate, or detained in a juvenile 
facility, unless safety or secnrity precautions justified placement with 
adult detainees. In either case, the juvenile was required to be pro· 
duced before a committing magistrate as soon as possible, so that pre· 
trial release or appropriate juvenile detention could be determined. 
Integration of juveniles with adults in custodial institutions was ex· 
pHcitly prohibited except in those circumstances where safety and 
security required it. 

Issues raised in litigation under the statute involved the appropri
ateness of the length and manner of post-arrest detention, and the 
availability at trial-Of any evidence produced during such detention. 
A Federal court recently declared that a seven and one-half hour delay 
betweeIi a juvenile's weekday morning arrest and his arraignment was 
in and of Itself a violation of the statute. The unjustifiable nature of 
the delay invalidated the juvenile's oral admissions during that time.8 

Thus, the rights of the juvenile to a prompt arraignment and fait· 
treatment during detention are protected. 

8 United States v. Binet, 3'35 F. SuPp. 1000 (S.D.N.Y. 1971). Accord. United States v. 
neMarce, 513 F.2d 755 (8th 'Clr. 1975) ; United, States v. Glover, 372 F.2d 4"3 (2d Clr. 
1067) ; Ullited State8 v. Lovejol! 364 F.2d 586 (2d 'Clr. 1966), cert. denied. '3'86 U.S. 91'4 
(1967) ; U1Iited States v. Binet, 442 F.2d 296 (2d Clr. 1971) ; but compare United States v. 
Ramsey, 367 F. Supp. 1307 (W.D. Mo. 1073). 
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3. Provisions of 8.11,37, as Reported 
Section 3602 generally codifies 18 U.S.C. 5034 and 5035 and adds a 

new intake screening procedure to ensure that a juvenile, wherever 
it is possible, will not be proceeded against under this subchapter. 

The arresting officer is required immediately to advise the Attorney 
General of any arrest for an alleged act of Juvenile delinquency. Iil 
nddition, section 3602 further requires that he notify the parents or 
~uardian of the arrestee. It is recognized, however, that there may be 
l1lstances where a juvenile is unknown in the vicinity of the arrest and 
I'efnses to identify his parents. The Committee does not intend that the 
arrest be invalidated simply because of the juvenile's refusal to co
operate with law enforcement officials. Accordingly, the phrase "unless 
not possible" has been added to section 3602 ( a) to modify the require
ment for notification of parents to make this clear. 

The arresting officer is also required to advise the juvenile of his 
legal rights in language that is clear and non-technical. This phrase 
replaces the somewhat vague term "language that is comprehensible" 
in the 1974 Act. This is intended to include the basic rights afforded 
any arrested person as well as any special rights afforded a juvenile. 
The Committee has not spelled out aU of the juvenile's rights in de
tail. It was agreed that the requirements of the Constitution are best 
defined by the courts. Any attempt to stabilize this changing area 
through codification may be as unwise as it would be futile. Thus, it 
must be assumed that the protections of this statute are only additional 
to the already existing constitutional rights of accused juveniles. These 
rights are to be afforded to juveniles irrespective of their inclusion 
in any statute on the subject. The final version of the 1974 Act reaches 
much the same conclusion .. 

Subsection (b) continues several of the pre-disposition provisions 
of 18 U.S.C. 5034 and 5035. The most significant requirement is that a 
juvenile must be produced before a judge. immediately after arrest, 
or after a period that is no longer than necessary under the circum
stances. Detention is authorized only until arraignment can be sched
uled. Recent cases, discussed wpm, clearly ·indicate the limited'periods 
of detention which the courts will permit. Detention is limited, more
over, to a juvenile home or other suitable place of detention. The sub
Rcction further requires that the juvenile shall not be detained in a 
facility in which he has regular contact with an adjudicated juvenile 
01' an 'adult convicted of an offense or awaiting trial on a charge of an 
offense after it is determined by the Attol11ey General that he is a 
juvenile and thus subject to this subchapter. 

Subsection (c) of section 3602 deals with pretrial release, gen
erally authorizing the use of the Code's,provision on release.o Existing 
Jaw is maintained and more clearly defined, both as to the flexible 
conditions for release on nnsecnred bond and personal recognizance 
and the strict requirements for detention in appropriate cases. In 
order to ensure that release will be the most common pretrial disposi
tion of a case involving 'a juvenile and to clearly apply the beneficial 
provisions of the Bail Reform Act to all arrested juveniles, the Com
mittec has redrafted the release provisions of the current juvenile 
statutes. As set forth in section 3602 ( c), the provisions of section 3502 

• Subchapter A of chapter 35. 



Section 3602. 

which authorize a wide range of release alternatives are made appli
cable to all juvelies when the determination is being made on the issue 
of his appearing for trial, with one significant exception. The provi
sion of the bail law that permits release based upon imposition of a 
money bond condition is made inapplicable to a juvenile, on the theory 
that the use of money bond is totally inappropriate in the case of a 
juvenile. In the event that a release decision is based on the danger 
that the juvenile may pose to others, the judge is first toa:pply the 
release conditions of section 3502, other than money bond, before 
moving on to the more restrictive provisions of pretrial detention. 
This enables the court, when the issue is dangerousness, to consider 
first such restrictions as release to a third-party custodi:an or restric
tions on travel or associations, before a more· restrictive approach is 
taken. If, however, the court determines, after a hearing, that deten
tion prior to trial is necessary to ensure that the juvenile will not 
inflict serious bodily injury on 'another person, the court may order 
that the juvenile be detained pending trial. Similar detention author
ity is contained in current title 18. The court is required, if it orders 
detention, to set forth in writing the reasons for that determination. 
It should be noted that the standard for pretrial detention, to ensure 
that the juvenile "will not inflict serious bodily injury on another per
son," is a more strict standard than the CUI'rent law provision in 18 
U.S.C. 5034 that permits detention if it "is required . . . to insure 
his safety or that of others." The emphasis, of course, is on the maxi
mum amount of pretrial release, reserving detention for cases involv
ing a risk of serio11s bodily injury to others. A Juvenile who is in offi
rial detention pending trial must be brought to trial within thirty days 
from the date detention began (unless he is rele.ased prior to the fun 
period of thirty days of detention). The 197'4 Aet".also 'provided for just 
30 days of ·pretrial detention. In t:he event of 'a failure to try a juvenile 
held in detention for a full thirty days, the information is to be dis
missed on motion of either the juvenile or the court unless the govern
ment can show that additional delay' was caused by the juvenile or his 
counsel, or is ip. the interest of justice in that case.1il This dismissal 
requirement is a significant improvement over the law prior to the 
1974 Act in the effort to safeguard the rights of juvenile offenders. 
It essentially conforms with the amended version of 18 U.S.C. -5036 
in the 1974 Act. The Committee believes that this provision is con
sistent with the basic principle that detention of juveniles should be 
rare and only for very limited periods of time.ll 

Subsection (d) provides for thE'. appointment of a guardian ad 
litem for the juvenile in certain situations. This carries forward th,· 
provisions of the second paragraph of 18 U.S.C. 5034. 

Subsection (e) specifically sets forth the right of the juvenile to be 
represented by legal counsel at every stage of the proceedings that 
occur under this subchapter. Because of the importance of the right 
to counsel hl the c.ontext of a juvenile proceedings, and to avoid any 
undue pressure bemg brought to bear on a juvenile from any quarter 

10 The pro\'\slon of the cnrrent stnblte bave been strictly construeil. 'See United State8 
\-.nonza·lez-Gonzalez. 522ll'.2i1 1040 (9th Clr. 107·5). 

11 This provision only flPplles to actual confinement. It does not apply once the juvenile 
1" Teleasefl from cllstody even if the re1ense Is on restrletlve release cOlldltlOllS. United 
Stutc8 \'.01101110,525 ll'.2d 1285 (5th Clr. 1976). 
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to waive his rio-ht to counsel, a juvenile under the age of eighteen 
may not waive this right for those offenses set forth in section 3601 (a) . 
This provision covers all offenses except petty offenses committed 
within the special territorial jurisdiction such as national parks where 
quick, summary disposition of minor offenses is in the interest of every
one. This does not mean that a juvenile deemed mature enough by the 
court to represent himself adequately may not do so, as this may well 
be his constitutional right. Rather, It· means that in such an unlikely 
event the judge must nevertheless assure that counsel is present and 
available to the juvenile to consult and use as necessary. The provision 
in current 18 U.S.C. 5034 requiring paid counsel if a juvenile is indigent 
has been deleted as redundant, because the provision on appointment 
of counsel under section 3401 (a) (1) (B) is made expressly applicable 
to proceedings under this subchapter .. The further provision in 18 
U.S.C. 5034 that permits the court to order a parent to retain private 
counsel is also deleted. The rationale for that provision was that a 
parent could refuse to pay for counsel and the juvenile might then be 
coerced into waiving his right to counsel because of that refusal. This 
would no longer be a serious problem as the juvenile under eighteen 
cannot waive counsel under subsection (e) and the appointment of 
counsel l?rovision in section 3401, particularly as set forth in section 
3401 (a) (4), is broad enough to cover a juvenile whose parents are 
refusing to provide counsel. 

Subsection (f) is a provision new to Fe(leral juvenile statutory law. 
It concerns the process of screening' juveniles at the intake point of 
the proceeding, and encourages diversion of the juvenile whenever 
possible away from formal delinquency processing. 'While new to Fed
eral law, intake screening is fairly common in new modern State 
juvenile proceedings, and the Committee is informed that a rudi
mentary screening process for juveniles charged with Federal offenses 
already exist.s, operated informally by Federal probation officers. This 
subsection formalizes this procedure and delineates the types of alter
native handling that are contemplated. The use of intake screening 
furthers the basic tenet of Federal juvenile law that, to the greatest 
extent possible, juveniles should be handled on the State and local level 
fmel not in the Federal courts. The subsection provides that after the 
initiation of proceedin~ against a juvenile, whethe~ by warrant, sum
mvns, or first appearance a.fter an arrest, the court IS to refer the case 
to a probation officer for an intake screening review. 

The subsection (f) procedure applies to all charges of Federal of
fenses other than petty offenses committed within the special terri
torial jurisdiction of the United States. This exception eliminates the 
need for intake screening for minor offenses committed in such areas 
as the national parks where speedy disposition is, as was mentioned 
above, desirable from every point of view. The intake screening review 
conducted by the probation officer involves the officer's review of the 
facts and evidence in the case and all available information on the back
gronnd and characteristics of the juvenile. The officer may also inter
view the juvenile, his parents, the :complainant oJ., witnesses, and any 
other person who might provide useful information. However, as pro
vided in section 3603 (j), no statement made by a juvenile at an intake 
screening review is admissible against him in a subsequent criminal 
proceeding. 
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After the review is completed, the pro:b!l!tion officer is directed 
to make a prom:pt Irecommendation to the attorney for the g~vernment 
as to the disposition of the case. The standard the probatIOn officer 
is to use to aid his determination is the "best interests of the juvenile 
and ,the interests of justice." The recommendations may include such 
thinQ'S as dismissal of the case on any approprirute ground, referral 
of the juvenile to any available State 'Or local prog'ram or agency, 
referral to any -available Federal pretrial diversion program, pro~ed
ing against the juvenile as a juvenile delinquent, or proceeding agamst 
him as an adult to the ex1:ent permitted 1n this su'bsection. It sh'Ould 
be no'ted that the recommendation is not binding on the attorney for 
the govelrllment, although it is contemplated that it generally willibe 
followed. If no recommendation is forthcoming within thirty days 
of the referral to the probation officer, the attorney for the govenunent 
may proceed under the provisions of this sulbchapter. 
If the attorney for the government accepts a recommendation in

volving referral :to a State' 01' local program or agency or r~ferral 
to a Federal pretrioal cHversion pirogram, the probation officer 1S then 
required to prepare a written statement signee1 by all the parties, 
including the juvenile, which will spell out all of the 'c'Onditions of 
t.he agreement. The Committee believes that it is essential ·that all 
concerned, especially including the juvenile, he made fully aware of 
what is expected under the terms of the agJ'eement. To ensmB this 
full awareness the subsection requires that the acceptance of the 
agreement by .the juvenile must be made upon the 'advice of counsel 
or, in the absence 'of counsel, with the 'consent of the juvenile'S parent 
or guardian. The subsectioll also requires -that the -agreement not ex
tend beyond a period of six months-a term long enough to jl'ldge 
the jllveni1e'sconduct under the program, but not too lon~ a period in 
which to hoM a juvenile charge open. At the end of the period of 
the agreement it is the respons~bility of the. u,ttorne,y for the govern
ment to request a prompt repol,t from the 'agency or program officials 
as to the juvenile's compliance with the. conditions of the 'agreement. 
If the report indicates full compliance 'by the. juvenile with the 
conditions, tIle ruttorne.y for the. government is directed to file a motion 
for dismissu.l of the case. If the report indicates that the. juvenile 
has not fully complied with the conditions of the agreement, the 
attorney for the government has thirty days -after receipt of the report 
to proceed against the juvenile pursuant to the provisions of this 
Rnbchunter. If no report.is received, the attorney for the government 
ha.s thirty clays after the ene1 of the agreement period to proceed 
against th£l juvenile. 

AECTION :lIloa •• TUVENII,E OEUNQUENCY PROCEE01NG 

I. In General 
Section 3603 establishes the procedures for the condnct of jnvenilr 

delinCJllcncy proceedings. A lthong11 inrorporating tl18 provisions of 
cnrrent law, the Code adopts clear standards for tlle determinations to 
bo made by the courts. Significant improvements over the prior pro
c('dures matching several of those suggested by the 1974 Act arl' 
nC'hieved through t11('RO clarifications. ' . 
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I). Present Federal Larw 
Section 3603 incorporates the major provisions of chapter 403 of 

title 18, dealing with Juvenile Delinquency. The relevant sections wiI] 
be discussed in detail below. 

Prior to the 1974 Act, section 5032 provided for juvenile delinquency 
proceedings a~ainst any alleged juvenile offender not surrendered to 
State authoritIes or directed by the Attorney General to be treated as 
un adult. However, the juvenile. was required to consent to such juve
nile delinquency proceedings. The 1974 Act, in 18 U.S.O. 5032, pel'lnits 
the juvenile to request adult treatment in writing, a slight modification 
of the consent provision. 

Under the pre-1974 section 5032 of title 18, the Attorney General 
had an absolute discretion to have any juvenile tried as an adult. Al
though this discretion was rarely exercised, the Oommittee deems such 
unreviewable discretion as to all offenses to be inappropriate given the 
purposes of treatment of youths as juveniles. The Oommittee has en
dOl'sed the changes made in this discretionary power under the 1974 
Act in the existing 18 U.S.O. 5032. These chrunges will be discussed in 
more detail below. The 1974 Act also continued the provisions of for
mer 18 U.S.C. 5032 which require that the juvenile be proceeded 
against by information and which prohibit the institution of a crim
inal prosecution for the same offense.12 

Jurisdi('tion over juvenile delinquency proceedings was established 
in the Federal district courts by 18 U.S.O. 5033 prior to the 1974 
Act and by 18 U.S.O. 1)032 thereafter. Roth of these statutes eliminate 
the requirement of a jury trial for such proceedings and require the 
r0111·t fully to apprisc thc jl1YC'nilC' of his rights and of the consequences 
of his consent to the juveni1C' rlelinquency proceedings before accepting 
that consent.. Tho Rl1preme Conrt has declared that no right to a jury 
trial exists in juvenile court proceedings.13 Moreover the Federal courts 
have held that wahrer of the right. to a jnry trial by consent to juvenile 
delinquency proceec1ings is not nn nnconstitutional infringement on the 
juvenile's rights.14 The full panoply of procedural rights in juvenile 
proceedings depends on t11e standnrcl of "fundnmentnl fairness" de
veloped by the Rupreme Oonrt.t5 This standards does not, nevertheless, 
extend alll'eqnirements of the criminnl process to the ;uvenile setting, 
since snch 1111 extension woulc1 destroy the aims of the juvenile proceed
ings. The ('m'l'cnt Rtatnte is. tllllR. i111 nttempt to roilify some of the 
ronstitntionnl requirements for ilne process in jm'enile proceedings. 

Disposition of the juvC'nile was dealt with in 1R U.S.C. 50M before 
the 1974 Act and by 18 u.s.a. !)O~7 therenfter. The originnl statute 
provided thnt It jnve11ile fmmd delinqnen~ by the ('ollrt mny be either 
nlnreil 011 pl'Ohat.ion or committed to the custoily of the Attorney Gen
eral for a neriod not to exceed his minority.to Any commitment could 
not e~reed t.lle 'l1aximnm term permit/-C'iI for n criminal conviction on 
~he offense rllnT'ged. 

" !'lee 1974 Act. sllpra note 1; 1,s n.IR.C. fiOR2. 
13l1fc7\eiver v. Pen1t811Zvan{a, 40R U.S. 52'! 11971 \. 
,. See ",,!te,7 'mates Y. "ill. Funra note 4: United. States Y. Killfl. 482 F.2d 454 16th Cll'. \. 

pert. ilenled. 414 U.R. 1076 11973\ : United. .'ltMes'v. James, 464 F.2d 1228 19th (,Ir.). pert. 
nenlpd. 409 U.S. 108(1 (1972); antton Y. Unite,Z Staf:es. 4411 F.2!l 107 (St', 'Clr. 1071). 
Contra. Nt/meR Y. Tlllited, StateR. 280 F. Sunn. 9114 (S.D. N.Y. 1965)' 

,. T,~ re Galllt. 1187 U.S. 1 (1967\ : see Also In re Winship. 397 U.'S. 358 (1970), 
,. Till' 'lse of thIs vague term hns ranse,l some /lIfficultv where tl'" n!!e of Illnior1t" IS 

other thnn tw"nt~'-one )·pars. See. e.!! .• U11itecl States Y. Minor, 455 F.2r1 OR7 (6th Clr.), 
cert. denied. 406 U.S. 975 (1072). For nnrpoRes of Ferleral l11W. however. the llnpllcable 
Rtnnrlard Is held to be 21 years of age. Unitecl .<ftates v. JIall, 306 F. Supp. 735 (E.D. Tenn. 
1960), 
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Commitment was to be in the custody of any public or private agency 
designated for the purpose by the Attorney General. Further, the court 
could commit a delmquent. for observation and study at an appropriate 
classification center or agency before making a final dispositIOn deter
mination. "pecific requirements as to the length of such evaluative 
commitment, the factors to be considered in such an evaluation, and 
the reJ?ort on the evaluation were set forth in the statute. Most of the 
disposItion provisions of the 1974 Act arc codified in section 3603 and 
will be discussed below. 

The final statute relevant to a discussion of section 3603 is the pre-
197418 U.S.C. 5036. That statute permitted the Director of the Bureau 
of Prisons to contract with public or private agencies 01' foster homes 
for the commitment of juvenile delinquents, including the use of 
necessary appropriations to defray costs. The 1974 Act continued this 
provision in 18 U.S.C. 5040. 
if. Pr01Jision8 of 8.1437, a8 RepO?'ted 

The juvenile delinquency proceeding established by section 3603 is 
intended to provide the fundamental fairness that is constitutionally 
required. The procedures set forth are available to all persons included 
in the definition of "jm'enile" under section Rfl06 (a) and clearly in
(licate the Code's preference for juvenile proceedings where appropri
nte. The Committee has rejected tIle pre-1974 proVision giving unre
viewable discretion to the' Attorney General to try ttny juvenile as 
an adult. The Committee has also concluded that, since there is no 
right to a jury trial for the juvenile to waive in foregoing criminal 
prosecution,17 there is no need for him to consent to juvenile treatment, 
aR was formerly required by statute.18 Under section ·3603, the general 
rule is that a juvenile who is not sUl'l'endel'ed to State authorities shall 
be proceeded against as a juvenile delinquent. If, however, the juvenile 
"elects" upon advice of colmsel. in writing, that he be given adult treat
ment, the court "'\Yill be required to grant that request. Upon motion of 
the Attorney General,19 moreover, the court, aiter a hearing on reason
able notice to the juvenile, his parents, and his counsel, may determine 
that a juvenile over the age of sixteen, charged with a serious felony,20 
or any juvenile less than 16 years of age charged with murder 
under section 1601 (a) (1) or (a) (2),21 shoul d be proceeded against 
as an adult. 

Section 3603 (b) establishes six specific criteria which must be con
sidered by the comt in making the determination to treat a juvenile 
as an adult on motion of the Attorney General; establishment of 
fiuch criteria is another innovation tal{en from the 1974 Act. The 
Committee believes that these criteria are essential to the fairness of 

17 )JfoKe!ve/' v. Pennsylvania, 8upra note 13. It Is the Committee's understnndlng that, not
\vllhstnn<llng the formal deletion In 18 U.S.C. 5033 of the sentence precluding jury trlnl. 
nnthlng In P.L. No. 9:1-415 wns Intended to confer any right to n jury trial In a juven!1e 
clt'llnquency proceeding. Unitell Sta.te8 v. IIill. supra note 4: see nlfo UnUe(1 States v. 
(11101110, .~Ilp'·a note 11. at 122-1293; Unite(l States v. Doe. 385 F. SUPP. 902 (D. Ariz. 
1974), The Committee Intends the snme result under this subchapter.' . 

,. 18 U.S.C. 5033 prior to 1974. 
10 The Committee Intends to permit a delegation. of the motion making authority. See 

UlIitell States v. 01101110, Slf-pra note 11, nt 1287-1289. 
20 Section 3603(a1 (2) specifies Clnss A. B. or C felonies ns t"ose whlc'! permit con· 

.I<l('rntlon ot adult treatment: the 1974 Act drew the line at o1fenses carrying n mnxlmum 
term of imprisonment of ten {:venrs or more; the cut-orr point set forth In section 3603 IR tb" 
"h~~cst nnniogy to thnt pro vis on posslhlE' undE'r the Code • 

• 1 A person less thnll sixteen yenrs old nt the time of the "offense ch~rl(pd woul!l be harrNl 
from crlmlllnl prosecution ns nn ndult under section 512 for nny other offense unless he re, 
Quested trlnIns an adult. 
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tho juvenile proceedings and are n, significant improvement over the 
arbitrary standards of the pre-19Nlaw. Former 18 U.S.C. 5031 auto
Illatically excluded from treatment as juveniles persons charged with 
offenses subject to death or life imprisonment; as noted, this limitation 
has been rejected, and such treatment will be possible on motion of 
tho Attorney General and in the court's discretion after application 
of the enumerated criteria. 

The six criteria focus on the nature and circumstances of the offense, 
the age and social background of the juvenile, his prior delinquency 
records, the likelihood of his reform before attaining his majority (in
cluding the nature of past treatment efforts), the availability of pro
grams designed to treat his behavioral problems, and whethel" juvenile 
. disposition will reflect the seriousness of the offense or fail to constitute 
a just response to it. The court must make findings of fact in the record 
as to each of the six criteria. Section 3603 (b), while providing the 
flexibility appropriate to these proceedings, avoids the vagueness in
herent in the general standards of the Youth Corrections Act, 18 
U.S.C.5010.22 . 

1Vith regard to the fifth criterion-that the court make findings as 
to "the availability of programs designed to treat the juvenile's be
havioral problems"-the Bureau of Prisons has indicated that this 
requirement taken from the 1974 Act has caused problems because 
the Bureau does not determine the exact place of incarceration of a 
person until after conviction. However, as the Bureau's policy has 
recently been to send adjudicated juveniles to State juvenile facilities 
and to treat aU other youthful offenders together, regardless of age, 
in a facility where appropriate treatment, service, and programs are 
available, this criterion can be satisfied by reference to the general 
youth facilities available to the Bureau o{Prisons and those that the 
State will provide. It is intended to be sufficient that the court was 
aware of the general practices and took the.m into account. 

Subsection (c)· sets jurisdiction over juvenile delinquency proceed
ings in the Federal district courts, or, in the case of a misdemeanor or 
an infraction, before a United States magistrate pursuant to section 
3302. As under the current statute, proceedings are to be initiated only 
hy information, and no criminal prosecution for the offense may be in
fltiLuted. In accord with the 1974 Act, subsection (c) permits an al
leged juvenile to be committed for inpatient study prior to any adjudi
cation, but only with the consent of the juvenile Iwd his attorney. 

Snbs('ction (d) reenacts the provisions of current law for commit
ment fo], observation and study pending disposition. Such a commit
IIwnt allows the com-t, to base its disposition of the juvenile on the 
eraluation and analysis of relevant experts. This evaluation period 
limy not, however, exceed thirty days, and the preferred method of 
study is on an ontpatient basis although the possibility of inpatient 
flhrcly is retained. 

Aft£'l· a fill(ling of juvenile tlelinclllOllcy, the romt is :llIthorj;;~('(1 by 
snbsertioll «(!), itfter'a hearing concernIng the appropriate cliflposi
tion, which must be held, as in current law, within twenty days after 
the trial, to suspend the finding of juvenile delinquency, to enter an 
order of l'estitutionas set forth in se~tion 2006, or to place the juvenile 
either on probation or in official detention. Subsection (f) applies the 

.. Thnt Act Is repenled by the Code, 
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Code provisions Ior adult probation to juvenile delinquents, setting 
forth the periods of applicable probation and subsection (g) estab
lishes the periods of official detention, paralleling the 1974 Act provi
sions set forth in the current 18 U.S.C. 5037. The provision permitting 
entry of an order of restitution is new to the law. The Committee be
lieves that the concept of restitution to the victim as an available sanc
tion in sentencing is an important innovation and particularly appli
cable to juvenile delinquency activity resulting in theft, injury to the 
person, and damage to property. The Committee has also added a pro
vision to subsection (e) to apply the provisions on release set forth in 
section 350-1: to those juveniles who have been found to be juvenile de
linquents for the period pending disposition, or pending ruppeal or 
petition for a writ of certiorari after disposition. This parallels the 
provision in section 3602 that applies the pretrial release provi
sions of section 3502 to iuveniles from the time of arrest until the 
juvenile deHnquency hearing. 
. Following the lead of the 1974 Act, the Committee has carefnlly 
differentiated between those found to be juvenile delinquents prior to 
their eighteenth birthday, and those who are between eighteen and 
twenty-one when they are adjudicated as delinquent based upon acts 
occurring prior to their eighteenth birthday.23 In the case O'f a juvenile 
less than nineteen years old, probation or imprisonment can last as 
long as the maximum imp os able term for an adult charged with the 
same offense except that it must end by the juvenile'S twenty-first 
birthday. In the case of a juvenile between nineteen and twenty-one 
years of age, probation or imprisonment can last for the lesser of two 
years or the maximum imposable term for an adult charged with the 
same offense. Two points should be noted. First j no juvenile will be in
carcerated for a term in excess of that imposable on an adult for the 
same offense, and, second, a youth close to his majority will still face 
at least two years of incarceration for a juvenile act committed prior 
to his eighteenth birthday. The dispositions provided for are in accord 
with current law for both probation and imprisonment. 

The Bureau of Prisons is authorized by subsection (h) to desig
nate appropriate facilities for the officia1 detention of juveniles found 
delinquent and committed by the court. This provision also prohib,its 
the use of any facility in which the juvenile has regular contact WIth 
adults who are being held either awaiting trial or post-conviction. 
This statutory segregation of juveniles and adults may be violated 
only if necessary to provide trailsportation or medical care for the ju
Y('nile offender-a very limited exception ,,-hich the Committee ex
pects to be applied mrely and for very short periods of time. The sub
section also mandates that basic necessities and care be provided to 
n. detained juvenile and that, if possible, the place of de.tention is to be 
neal' his home community. 

As currently established, the Director of the Ellmau of Prisons is 
authorized by subsection (i) to contract with 1.he necessary agencies 
to provide appropriate facilities for the care and custody of juvenill' 
(lclinquellts. Subsection (j) pl'ovides that a statement made by a juve
nile durin~or in connection with a proceeding to determine if he 
should be treated as an adult under section 3603 (a) is not. admissibie 

2.l The definition of the term "juvenile" in ~ectlon 3606 (a) (2) specificnlly includes this 
"1\ tegory of delinquent of(enclers. 
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against him in a subsequent criminal proceeding. This is designed to 
carry forward tho final paragraph of 18 U.S.C. 5032 cOllta.ined in the 
1974 Act as interpreted in. United States v. Spruille.24 Finally, sub
section (k) adopts the 1974 Act's statement prohibiting placing a 
juvenile in double jeopardy 25 and frames it as a bar to subsequent 
prosecution. 

Subsection (Z) applies the Federal Rules of Criminal Procedure 
t.o juvenile proceedings to the extent that they are applicable under 
Rule 54(b) (5). Under that Rule, the Federal Rules are not applicable 
to juvenile proceedings under current law "so far as they are incon
sistent" with the title 18 juvenile delinquency chapter. This provision 
merely restates the current provision. 
Finally, subsection (m) provides that, insofar as possible, a judge 

who conducts a hearing under this subchapter should not participate 
in a subsequent fact f4lding proceeding related to the offense. This pro
vision is not automatic and is only triggered upon motion of the ju
venile. The term "insofar as possible" is used in recognition of the fact 
that in a number of large districts there may be no way, as a practical 
matter, to have a separate fact finder for subsequent proceedings. 

SECTION :~604. PJIROLE OR A JUVENILE DELINQUENT 

I. In General 
Section 3604 provides for parole of a juvenile delinquent committed 

to official detention. 
e. Present ]lederal Law 

Prior to 1974, the existing law permit.ting parole of a juvenile de
linquent was set forth in 18 U.S.C. 1J037. Only minor changes were 
made in 1974 203 although a new sect.ion on parole or probation revoca
tion was added.27 These statutes provide that. the Board of Parole may 
release a committed juvenile on such t.erms and conditions as it deems 
proper. The prerequisites for such release under the pre-1974 law were 
that the juvenile must have "given sufficient evidence that he has re
formed" and that tho Board finds a "reasonable probability that th(' 
juvenile will remain at liberty without violating the law." The 1974 
Act retained only the latter requirement.. 
3. Pro·visi01lS of S. 1437, as Reported 

Section 3604 relates parole of a juvenile to the early release and 
pa1'ole provisions of the Code/8 with supervision of the Board of 
Parole transferred to the new Parole Commission. The Committee de
cided that the carefully designed early release and parole provisions 
of the Code should be made applicable to the parole of a person adjudi
cated a juvenile delinquent and incarcerated. Accordingly, this section 
utilizes the criteria. for early release,29 set forth in subchapter D of 
chapter 38, and the terms and conditions of parole,30 and the revocation 
procedures at set forth in the parole provisions of the Code. These cri-

"'544 F.2d 303 (7th Clr. 197'6). 
!!G This is In accord with the recent Supreme Court declsilm on double jeopardy and 

jllvenlIe proceedings. BI·eed. v. Jones, 421 U.s. 519 (1975). 
to 18 n.H.C. 5042. 
!n18 U.S,C. 5043. 
'8 Subchapters D and E of chapter 38. 
"" Section 3831(c) (1). 
30 Section 3843 (cl through (h). 
31 Section 3844. 

--------------~-------
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teria are appropriat~, and are also less subject to constitution.al ch~l
lenge than the vague terms of the present statute. The CommIttee In
tends that a sent~nce of 1ess than six months detention for a juvenile 
remain a vaHable even though no parole proceedings can be instituted 
within such a short period of time. Such a sentence can be imposed as 
a condition of probation pursuant to sectio1l2103 (b) (1). 

SECTION 3605. USE OF JUVENILE DELINQUENCY RECORDS 

I. In General 
Section 3605 establishes safeguards in the use of juvenile delin

quency records essential to the non-criminal nature of the proceedings. 
The outlined practices insure necessary protections to the juvenile, 
enhancing the benefits derived from pursuing juvenile, rather than 
adult, prosecutions. . 
e. Present Federal Law 

There was no Federal statute dealing with the use of juvenile delin
quency records in effect until the passage of 18 U.S.C. 5038 in the 
1974 Act which provides restrictions on the l{se of juvenile records. 
Section 3605 is substantially similar to 18 U.S.C. 5038. 
3. Provisions of S. 14.37, as Repo''l'ted 

Section 3605 provides appropriate pl'otection for the confidentiality 
of juvenile delinquency proceedings. Throughout the proceedings tho 
('ourt must prevent disclosure of tho record to unauthorized persons; 
after completion of the proceedings, the entire record is to be sealed. 
Thereafter, information concerning the sealed record may be released 
(!n1y as necessary to comply with an inquiry from another court, an 
agency preparing a presentence report for another court, a treatment 
agency or facility to which the juvenile has been committed, a law 
enforcement agency investigating the commission of an offense, or 
agencies investigating the person for a position within a law enforce
ment agency or for a position immediately and directly affecting the 
national sel'urity. A sixth critel'ia has been added to provide that re
lease of information ma.y be made to the victim, or if the victim is 
deceased, to the family of the victim, if the request for information is 
related to the final disposition of the case. This addition recognizes 
the :rital interest of the victim in the disposition of tl1e iuvenilr. and 
carrIes forward recent amendments to current law.32 In the other spe
ci~c cir:um~tan?es, the relevance ?f the juvenile record to the per
mItted mqmry IS apparent. Such mformation may not be generally 
released in connecti.on with employment. However, the record may be 
so utilized if the position is within a law enforcement agency or will 
"immediately and directly" affect national security. Information may 
not be released pursuant to any other inquiries, and such responses ma.y 
not differ from responses about persons without any record of involve
ment in de1inquency proceedings. 

Subsection (b) provides an important notice requirement. The conrt 
must inform the juvenile and his parents or guardian of his rights 
regardin~ the. confidentiality of 'his juvenile records in clear and nOll-
technical lang-uag-e. . . 

32 P.L. 95-115. Oct. a. 1977. 
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SECTION 3GOG. DEFINITIONS FOR SUBCHAPTER A 

Section 3606. 
Section 3611. 

Section 3606 defines u. juvenile as a person less than eighteen years 
old, or less than twenty-one years old if charged with an act of juvenile 
delinquency committed before his eighteenth birthday. This definition 
follows the 1974 Act 33 which added t.he latter phrase on twenty-one 

. year olds to the existing law. The additional class of persons covered 
IInder the Code will be minimal in number. However, the definition 
will exteHd the protection of juvenile treatment to all appropriate 
persons. 

The definition of juvenile delinquency provided by section 3606 is 
essentially a codification of 18 U.S.C. 5031, as amended by the 1974 
Act. Any offense committed by a juvenile is an act of juvenile delln- . 
queney. Thus, offenses of persons under sixteen years old, not subject 
to criminal prosecution, will be subject to proceedings as acts of juve
nile delinquency. 

Prior to the 1974 Act, the statute excluded offenses punishable by 
death or life imprisonment from the definition of juvenile delinquency. 
Rather than arbitrarily eliminating all Class A felony offenders over 
the age of sixteen from treatment as juvenile delinquents, this sub
chapter authorizes the Attorney General to make a motion to have the 
court decide whether a criminal prosecution as an adult should be 
undertaken for the more serious offenses.34 The Committee strongly 
believes that this limited use of discretion promotes the individualized 
attention demanded by the juvenile justice system. 

RURCIIAPTER 1I.--{WF'EXlll-:t:S WITH JlfENTAIJ DISEASE OR DEFECT 

(Sectionn 3611-3(16) 

SUbchapter B of chapter 36 of S. 1437, as reported, deals with the 
procedure to be followed by the Federal courts with respect to 
offenders suffering from a mental disease or defect. The scope of this 
subchapter is much more comprehensive than that of the current law 
on the subject-chapter 313 of title 18, United States Code. .of 
particular importance is the provision in section 3613 that provides 
for. the ~ospitalization of a person adjudged to be not guilty by reason . 
of lllsamty. 

SECTION 3611. DETERlIfTNA'I'IOX OF lIfEN'I'AJJ r.O]l[PETENCY '1'0 STAND TRIAL 

1. In General 
Section R611 follo\ys pl'esrnt Frdel'al law in that. it provicles for 1\ 

determination by the court of a defendant's romprtency to stand 

.. , 18 U.S.C. 5031 . 

.. Section 3603(a) (2) (B) and (a) (3) (B). 
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trial. However, section ~611 modifies and expands upon current 18 
U.S.C. 4244 to conform to the general scheme of the new title 18. 

The function of the incompetency standards is twofold: firsc,' 
it is fundamentally unfair to convict an accused person, in effect, 
in absentia. This was basically the Supreme Court's position in 
Pate v. Rooinson,1 in terms of the due process clause of the Fourteenth 
Amendment. Second, the accuracy of the factual determination of guilt 
becomes suspect when the accused lacks the cfi'<)ctiYe opportunity to . 
challenge it by his active involvement at the trial.~ 
~. Present Federal Law 

Competency to stand trial in Federal courts is governed by chapter 
:U3 of title 18,3 which constitutes part of comprehensive legislation 
enacted in 1949 "to provide for the care and custody of insane persons 
dwrgecl with or convicted of 011'0I1S(''3 against the United States." 4 The 
chapter was proposed by the Judicial Conference of the United States 
"after long study by a conspicuously able committee, followed by con
sultation with Federal district and circuit judges." ~ 

18 U.S.C. 4244 deals with the procedure to be followed by the conrt 
in determining the mental competency of a defendant after arrest and 
prior to the imposition of sentence or prior to the expiration of a period 
of probation. Upon motion by the g-on~rnment or the defendant, or on 
its own motion, the court is reouired to order that the defendant be 
oxamined by at least one psychiatrist. If the psychiatrist's report 
indicates mental incompetency, the court must then hold n. hCll.ring 
:lnd make a finding wit.h l'rspect to th0 defendant's competency. 

The statntc doE'S not state an expHcH teRt for t.he P1'('R(\11Ce 01' nh
srnce of mpntal competency to stanil trin 1. althollJrh th!' stat.ut.p ilo('s 
'ltate that tIl£' fluestion nt issl1r in having- thE' defendant examined by 
a psychiatrist is to determine whether the accused is "presently in
snn(\ or otherwise so m('ntn l1y inrompetent as to br 11nnb10 to lmdpr
stnnd the prorpeclings ngainst him or proprrly to nssiRt in llis own 
defense." The leading decision on the question 0.£ the test to be ap
plied is Dus7cJI Y., United States.s There the Court reversed a con
,riction aftrr the governmE'nt. admittNl thnt thE' trinl C'011rt hnil err(,d 
in finding- competpnrv on the hasis of the recoril h(>for(' it .. Tn n vpr~' 
1>rief. per cl1l'inm opinion. thr R11preme Court stat.ed: T 

We I1lso agl'E'e with the sllggpstion of the Soliritor GeneI'lll 
thnt it is not ~n01H!h for the oistrict. judge to find that "the 
defendant (is) orientpd to timp nno·pln.C'E' nnil (has) soml' 
recollection of events." bnt tllat the "test must be whether he 
has sufficient present nhi1it~r to consult with his lawyer with 
n. reasonable oegree of rntionltl nnoerstnnding-anil whrther 
he has a rational as wrll ItR n factual undE'rst.nniling of thp 
procE'edings ngainst him." . 

18 TT.S.C. 424f) sets forth the procedllre to hE' followpo whpl1Pwr 
,·here iR probable canse> t.o heliE've t.hnt n pE'rson ronvicteil of 1111 

offense was mentally incomp('tE'nt at the time> of hiR tril1l. hut. wherr 

I R83 u.s. 375 (1966). 
• See the report of ProtessorDavld RobInson, HearIngs, pp. 6427-642!l. 
'18 U.S.C. 4241-4248. 
• Act or Sept. 7, 1949. eh. 535, § 1, 63 Stnt. 686 .. 
• nreenw{)od v. rTnited Blntes, ariO U.S. 366. :l7a (11156), 
• ~fl2 U.S. 402 (11l60)' 
, fbl/l. 
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the issue of mental competency was not raised or determined before 
or during the trial. If the court finds that the person was mentally 
incompetent at the time of his trial, the court must vacate the judg-
ment of conviction and grant a new trial. . 

18 U.S.C. 4246 provides for the commitment of a defendant found 
mentally incompetent under section 4244 or 4245. The commitment 
is to the custody of the Attorney General until the defendant is com
petent to stand trial or until the pending charges against him are dis
posed of according to law. 
3. Provisions of S. 1437, as Reported 

Section 3611 of S. 143'7 contains six subsections which deal exclu
~ively with the determination of the mental competency of the de
fendant to stand trial. This section trac1{s, with some modifications, 
st'ctions 4244. 4245, and 4246 of title 18 as they now exist. It is in
I ended that the procedures for determining the mentn1 competency 
of the defendant to stand trial are also to apply to the issue of the 
dpfenc1ant's competency to entel' a plea. 

Section 3611 (a) pel'mits a motion to determine the mental com
petency of the defendant to stand trial to be filed by the government 
or by the dprelHlnnt after the defendant has beenarrestecl or charged 
Iwd before the impm;ition of sentence on the derendant. The court 
must order a hearing upon its own motion, or on the motion of the 
government or the defense, if there is reasonable cause to' believe that 
the defendant is presently incompetent to stand trial. Such reasonable 
cause exists if the court believes that the defendant is presently suffer
ing from a mental disease or defect rendering him mentally incom
petent to the extent that he is unable to understand the nature and 
consequences of the proceedings against him or to assist in his defense.s 

Section Ml1( a) snbstantiallv rollmn; 1 R TT.R.n 4244 in that the 
motion for a compl'tencv hearing may he fi1ed by the government or 
by the defendant: in nddition the COUl·t may act 8ua sponte. Under 
section 3611 (a) there is no specific requirement, as in 18 U.S.C. 4244, 
thnt the. motion set rorth tll(> ,erl'onnel" for the helipf that, the elr-rennant 
is incompetent. to stnnn tl'ial: however. this IWlnirrmpnt. is incOl· ... 
pomted into the statute by R111e 47 or the Federnl Rllles or Criminnl 
Pl'Orcell1re> which provides that all motions to thp (,Olll·t. mnst, state 
f hp, ,erl'OlIllds llpon which they a I'e lllade.9 Of COlll'sr, plll'sllflnt to t.lmt 
nIle>. tl!r mot.ion mny hI' mflQI' omlly,lO hilt ,er1'OllnelR rOI' thr mot.ion 
mlFt Rhll he stated. 

The motion may be made only nfter tlle commencement of a pros
ccnt.ion n,erainst, tlle defe>ndant aJld pl'iol' to the imposit.ion of sentence 
on the defendant. Under 18 U.S.C. 4244, the motion could only be made 
after arrest anel prior to the imposition of sentence or prior to the ex- , 
piration of any period of probation.ll Referring to the commencement 

• The Commltt~e Intends to perp~ttlnte current Inw to the etrect thnt neIther nmne~ln nor 
the nRP of nnrrotteR 7ler Af. renll~rR nn ncclIRell Incompetpnt to Rtond trln1. Rpp. P.g' .. nnitP.lf 
Rtatel! v. Banlm, 464 F.2d 896 (lOth Clr. 1972): United State3 v. William8, 468 F.2d 819 
(5th Clr.19721. 

• Spe United. States v. Becera·Sota, 387 F.2d 792 (7th Clr. 1967), cert. denIed. 391 U.S. 
928 (1968) : KrtllInioTc v. United States, 264 F.2d 213 (8th Clr. 1959). 

10 Ree United StatM v. Irvin, 450 F.2d 968 (9th Clr. 1971) : United StateB v. Burglfl, 
4.40 F.2d 1092 (4th C~~. 1971). 

11 ThlR perIod has been judIcIally construed to Include the tIme after arrest and before tbe 
ifpfendnnt Is IndIcted. United Statea v. Adams. 296 F. SuPP. 11M (S.D.N.Y. 1969): or 
nrralgned. Arco v. O/ooone. 359 F.2d 79& (8th Clr. 1966) : on the day of trlnl, Mltohell v. 
flnitr./1 .~trrtes, :UR F.2rl 304 (D.C. Clr. H1611) : nnd after trial. United Strrtes v. Lnwren· 
son, 210 F. SuPP. 422 (D. Md. 1962), alr'd. 815 F.2d 612 (4th Clr.). cert. denIed, 378 U.S .. 
038 (1963). 

92-919 0 - 77 - pt. I - '66 
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of a prosecution, as does section 3611 (a), permits the procedure to be 
set in motion at the earliest of the date of the actual arrest or of the date 
of the filing of an information or the retul'll of an indictment, thus pre
serving the current case law interpretation.12 In the view of the Oom
mittee, it would be improper for the attorney fol,' the government to 
initiate plea bargaining during the period of commitment to determine 
compet~ncy to stand trial, although he could properly participate 
in plea bargaining initiated by the defendant. The intention of the 
Committee is that a prosecutor should not use such a motion to obtain 
undue leverage in plea bargaining by filing the motion and then 
initiating plea negotiations during the conunitment. The Oommittee 
has eliminated the provision on filing a motion during a period of pro
bation as anomalous in light of the other provisions of this subchapter, 
and because Rule 33 of the Federal Rules of Criminal Procedure allows 
the defell(lant to move for a new trial based upon newly discovered 
C'\'ic1enre within two yC'ars aftC'I' final judgment.1s Evi.dence that the 
defendant "'as incompetent at (he time of trial most likely would 11(> 
newly discovered evidenre In ndclit.ion. the defendant may file a mo
tion under 28 U.S.O. 22lS5 at any timc.H 

18 U.S.O. 4-244 provides that the court is to hold a hearing if the 
report of the examining psychiatrist indicates a state of mental in
competency in the defendant. Section 3611 (a) gives the court c1i!>
Cl'etion to order a competency hearing to. determine the m~ntal com
petency of the defendant on its own motIon 01' on thC' motIon of the 
government 01' the defense. Moreover, it is mandatol'Y that the cOllrt 
order :t hearing if there is reasonable canse to belieyc that the de
fendant may presently be suffering from n. mental rlisC'asc 01' defect 
1't~Jl(le1'ing him mentally incompetent to the extC'l1t that I,H' is n\U~blt, 
to nnderstaml the nature and consequences of the proceedmgs agamst 
him or to assist properly in his defense, Th11s, nn1ike pl'esent Fe<1l'l'ltl 
law, section 3611 (a) permits the COUl't to order that a heal'ing be held 
prior to examination by 11 psychiatrist, if the requisite finding can bC' 
made. HowC'ver, the Oommittee contemplates examination by psychia
trists to be routine in virtually all cases in which the court is required 
to hold a hearing, and although the discretion to hold the hearing 
without a psychiatric examination is provided, the court may not 
abuse this discretion and refuse to order an examination where the 
facts warrant an examination.1s 

Subsection (b) of section 3611 provides that the court may order 
that a psychiatric examination be conducted and that a psychiatric 
report be filed, pursuant to section 3616 (b) and (c). Under section 
3616 (b), the court may order that a psychiatric examination be con
ducted by a licensed 01' certified psychiatrist or by a team consisting 
of a medical psychologist and medical doctor, 01' by additional exam
iners if the court finds it would be appropriate in a particular case. 

,. Compnre sectlon 511(e). 
13 See the recommendation of Anthony P. Mnrshal\ representlnl! the V!PWF of the Nf'w 

York State Bar Association's Committee on Federnl Leglslntlon. Hearln~s, pp. 6367-6368. 
"See Hall80n Y. United State8, 406 F.2d 199 (9th Clr. 1969), Moreover, the sectIon 2255 

motion obviates thp necessity to Incl11l1e n section similar to 18 U.S.C. 4245 which sets out 
t hp procedure to be followed when the Director of the Bureau of Prisons finds thnt 1\ 
prisoner was incompetent at trial. Thil~. the defendant may file a section 2255 motion based 
upon his incompetency at trial, and the government Is under a continuing duty to notify 
thp ponrt of FlIph Information. 

15 See United Stutes v. aaal',418 F. 2d 321 (9th Clr. 1969). 
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For the purpose of the examination, the court is empowered to 
commit the defendant, for a period of not more than thirty days, to 
the custody of the Attorney General who must hospitalize the de
fendant in a suitable facility. The director of the facility may app!y 
to the court for an extension of time up to :fifteen days. If the defendant 
is committed, the examination shall be conducted, unless impracticable, 
in the suitable facility closest to the court. If; however, the court 
believes that the defendant's examination can be conducted on an 
outpatient basis, there need not be a commitment under this provision. 
In the unusual case where the person was inadvertently detained 
beyond the period authorized by this subsection, habeas corpus would 
be available. Even if this occurred, however, since the examination, 
and in fact all the procedures included in this section, are for the 
benefit of the defendant/6 as well as for the' benefit of society, the 
psychiatrist's report made On a defendant whose commitment extended 
beyond the permissible period would be admissible on the question 
of competency to stand trial. 

Subsection 3616(c) requires the psychiatric examiner to file with 
court a report that includes (1) the defendant's history and present 
symptoms; (2) a description of the tests employed and their results; 
(3) the examiner's findings; and (4) the examiner's opinions as to 
diagnosis and prognosis, and whether the person is presently suffering 
from a mental disease or defect rendering him mentally incompetent 
to the extent that he is un!1ble to understand the nature and conse
quences of the proceedings against him or to assIst properly 1n his 
defense. Copies of this report must also be sent to the counsel for the 
defendant and the attorney for the governmentp 

Although the examiner is required, pursuant to subsection (b), to 
examine the defendant, the Committee is aware that the examiner may 
decide that it is unnecessary to administer tests to the defendant in a 
particular case. The absence of tests wi]] not invalidate the examiner's 
report to the court and is not a basis for an objection to the report that 
is filed if the reporting examiner has indeed examined the defendant 
and studied the data, if any, gathered from tests and the reports madr 
by others. . 

S('ction :3Rll (c) provj(1es thn t the hearing shall be rondncted pul'~ 
suant to section 3616 (d), which requires that the hearing fully com
port with tho requirement of due process. Included in the protections 
atforrled by the subsection fol' tIle hearing is the ri~ht to counsel (court 
appointed if the defendant is indigent), the right to testify and. to 
present evidence, the opportunity to confront and cross-examine wit
nesses, as ,yell as the right to present witnesses in his own behalf. 

Su])sectioll (d) of sectioll :3Rll provides that the court must make .. n 
determination ,,-ith respect to the defendant's competency based upgn 
a pl'C'ponderance of the evidt'nre. It should be noted that the qnE'sti6n 
of competency of a rlefendallt is for the court to determine and is l~b~ 
to be tried before a jury. This is in accord with present Fec1eralla~.la . . . 

,. It has been heW thnt It Is n denlnl of due process to try'll defendnnt who 18 mentnliy 
In~o"'petent to stand trin). See Pato v. Robill<lon supra note 1; United, Statos Y. Horowitz, 
360 F. Supp. 772 (E.D. Pn. 1973). : 

17 Throughout the subchnnter, references Rre made to renorts being sent to the counsel 
fnr the defendant in order thnt counsel mny determine whether in his judll'ment It IH nppr.o, 
prlnte or useful for the defeudant to sec the report. recognizing thnt this mny be Inndvis
nb)" in some cases. 

" See United States v. Hu.ff. 409 F.20 1225 (5th Clr.) cert. !lenlco, 396 U.S. 857 (1969) : 
Thtited States v. Davis, 365 F.2d 251 (6th Clr. 1965). 
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The finding that the court must make is whether the defendant is 
presently suffering from a mental disease or defect rendering him 
mentally incompetent to the extent that he is unable to understand the 
nature and consequences of the proceedings against him or to assist 
properly in his defense. This test of competency, in essence, adopts the 
standaras set forth by the Supreme Court in DU81~y v. United State8, 
8U]Jl'a. 

If the court makes a finding of incompetency, it must then commit 
the defendant to the custody of the Attorney General: who is required 
to hospitalize the defendant for treatment i.n a suitable iacility.19 For 
example, the Attorney General might conclude that a wing of a 
prison set aside for treatment of offenders with mental illness could 
be suitable for a defendant charged with a serious crime of violence. 
In accord with the Supreme Court's holding in Jaokson v. Indiana,20 
commitment under section 3611 may only be for a reasonable period 
of time necessary to determine if there exists a substantial probability 
that the person will attain the capacity to permit the trial to go for
ward in the foreseeable future. Under section 3611 (d) (1), the period 
may not exceed four months, however. If a determination is made 
that there is a substantial probability the person can attain the 
capacity within an additional period of time not to exceed two months, 
the commitment can continue for such additional reasonable period 
of time, not to exceed two months, until his mental condition improves 
to the extent that the trinl can proceed or until all charges against him 
are dropped, whichever is earlier. If or before the end of the four
month period or the two-month extension, it is determined that the 
defendant's mental condition will not so improve or has not so im
proved as to permit the trial to proceed, the defendant is made subject 
to the provisions of section 3615, dealing with hospitalization of a 
person due for release but suffering from a mental disease or defect.21 

This commitment procedure is very similar to current Federal law 22 

which has been held constitutional by several courts.23 In addition, 
commitment of an incompetent defendant under provisions such as 
those contained in section 3611 has been held to be not unconstitutional 
as denying the defendant under provisions such as those contained 
in section 3611 has been held to be not unconstitutional as denying 
the defendant his right to speedy trial.24 

Uncl(1r subsection (e) of section 3611. when thf\ 11en,1 of the fncility 
i'l which n defendant is hospitalized determines that the defendant has 
recovered to the extent that he is competent to stand trial, he must file 
a certificate so stating with the clerk of the oommitting court. The clerk 
must then send copies of the certificate to the defendant's counsel and 

10 Pursuant to section 3016(h). the Attorney General is authorized to contract for non
Federal fn('!Utiea in order to hospitalize the defendant. 

'" 400 U.S. 715 (1972). 
21 If all charges against a presently mentally defectlye defendaut are dropped. the head 

of the facility in which the defendant is hospitalized may notify 'state anthoritles of t"1' 
defendunt's condition SO thn t State anthorltie~ may determine if clyll commitment pro· 
ce!'dings are warranted. If State 'authorities connot or wiIJ not arrane;e for theeonllnlt
ment of thl' defendant, Federal proceedin,[(s llnder section 3615 ma~' be instituted if the 

. reasun fnr dropping the cbarges was related solely to the mental condition of the defendant. 
If thl' ch~rl(es were dropped for other reasons, snch as inndeunte evidence to prove an 
offense, th{' Fedeal Government has no further Interest in til(' caoe ~1l(1 cannot seel{ to 
clyilly rom",lt tllP defendant even if the ,State chooses not to prOceed . 

• 2J8 U.S.C. 4246. 
"" GreenwoofZ y. UnUetl ,<ltate,~. 81/.pm note 5: Kir/"1voorl v. Hal'ris, 220 F. Supp. 004 (W.D. 

~r o. 10(4) : 'l'ienter v. Harri8, 222 F. Supp. 920 (W.D. !\fo. 19(1a). 
r4 TTnited State8 v. Da,vi8, 8u/lm note 18: United Statc8 V. Millc/-, 1131 F. SuPP. 88 (D. vt. 

19155) • 
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to the attorney for the government. Upon receipt of the certificate, 
the cOlirt is required to order a hearing to determine the present com
petency of the defendant. The hearing must follow the due process 
requirements of section 3616(d). 

If the court finds by a preponderance of the evidence adduced at 
the hearing that the defendant has recovered to the extent that he is 
competent to stand trial, the court must order the release of the 
defendant from the facility in whieh he is hospitalized and set a date 
for tho trial of the defendant or for the next stage in the criminal 
proceeding against the defendant. A defendant ordered released after 
a hearing pUl'suant to this subsection is subject to the pretrial release 
pl'Ovisions of chapter 35. 

Section 3616 (e) (1) requires the director ofthe facility in which the 
defendant is hospitalized to submit semiannual reports to the com
mitting court concerning the mental condition of the defendant and 
J'ecommendations concerning his continued hospitalization. The head 
of the facility must also send copies of the report to such other persons 
as the court may direct. 

This procedure requiring semiannual reports is consistent with 
Federal case law. In In re Harmon,25 the First Circuit stated that if a 
defendant is committed to the custody of the Attorney General pur
suant to 18 U.S.C. 4246, the district court should require frequent 
reports on the accused's mental condition at stated intervals. 

Thel'C may be some CJuestion as to the duty and authority of a court 
which receives a report stating that the defendant is presently com
petent to stand trial. The Committee intends that whenever a court 
I'Cceives such a report submitted pursuant to this subsection, the court 
is to treat the report as a certification filed pursuant to section 3611 ( e). 
Arcordinglv, tho romt mnst ordC!' a hearing on the competency of the 
defendant. If, after the hearing, the court finds by a preponderance of 
the evidence that the defendant has recovered t.o snch an extent that· 
he is able to nnderstand the proceedings against him and to assist 
properly in his defense, the court must order the release of the defend
ant. from the facility in whicl1 he is hospitalized and set the date jor 
t.rial of the defendant. 

Section 3616 (g) codifies the provision in 18 U.S.C. 4244 by making 
any statement made by the defendant, during the course of a psychiat
ric examination pursuant to section 3611 (or 3612, dealing with sanity 
examinations), inadmissible on the issue of whether the defendq,nt 
engaged in the conduct that constitutes the offense charged.26 This 
~nbs~ct:ion . augments the Fifth Amendment privilege against self-
lllCl'lmlllatlOn. , 

Section ~611 (f) makes it clear that a finding bv the court as to th(' 
competency of the rlefendant to stand trial is not to prejudice the 
(lefendnnt on the separate issue of whether he was insane at the titbe 
of the ofi'el'se. Moreover. tho finding itself as to the defendant's com~ 
potency i» specifically made inadmissible at the trial for t.he l1nderlyiN~ 
offel1»e charged. This rnle of evidenr(' is similal' to the lirnitl1tio:h~ 
present in 1 Ii n.R.C. 4244." 

." t' 

!!G 425 F. '2d 916 (1st Cir. 1970). 
"" See Unit ell States \'. Malvo!?n, 475 F.2d 420 (9th Clr. 1973), and cnses cited therein. 

Fllited State~ \'. Alalcolm, 47;0; F. 2d 420 (9tll Clr. 1973). and cases cited therein." • 
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SEOTION 3012. DETERMINATION OF THE EXISTENOE OF INSANITY AT THE! 

TIME OF THE OFFENSE 

I. [·n General 
Section 3612 provides for psychiatric examination of the defendant 

when a defendant files a notice of intent to rely upon the defense of 
insanity at the time of the offense. The section also provides for the 
special verdict 'l'equil'ed if the defendant uses such notice. 
93. Present Federal Law 

Present Federal1o.w, other than the District of Columbia Code, con
tains no provision for a verdict or finding of not guilty by reason of 
insanity.27 The concept of a notice of an intent to raise an insanity 
defense was first suggested by a 1974 amendment to the Federal Rules 
of Criminal Procedure.28 Furthermore, there is no procedure for com
mitment to mentul institutions of persons who obtain acquittals on the 
husis of insanity defenses-if the basis of the acquittal can even be 
determined with certainty.29 Federal officials must attempt civil com
mitment of such persons by urging local authorities to institute com
mitment proceedin~s.30 Frequently such efforts are unsuccessful; not 
uncommonly this IS due to lack of sufficient contacts between the 
acquitted defendant and a particular State for the latter to be willing 
to undertake care and treatment responsibility for him.31 The absence 
of post-acquittal arru.ngements for commitment is in marked contrast 
with procedures'presently provided by chapter 313 of title 18, United 
States Code, for Federal commitment of persons found incompetent to 
Hhmcl trial and convicted prisoners who subsequently become mentally 
ill.B~ 

3. P.rovisions of 8.11,37, as Reported 
Section 3612(11.) must be read in conjunction with Rule 12.2 of the 

Federal Rules of Criminal Procedure.33 The rule provides that if it 
defendant intends to rely upon the defense of insanity at the tim.e of 
the alleged offense, he must notify the attorney for the government and 
file a copy of the notice with the clerk of the court. Upon motion of the 
attorney for the government, the court may order the defendant to 
submit to a psychiatric examination as provided in this section. 

Accordingly, subsection (a) provides that after th~ filing by the 
defendant of a Hnle 12.2 notice, and upon motion of tho attorney for 
tho government, the court may order that.the defendant be examined 
under the provisions of section 3616 ('b). The examination is triggered 
by the government motion since it is the government which would 
dispute the insanity defense and would want an independent psychia
tric evaluation of the defendant. If no such motion is made by the 
government, th~re is no requirement that the court order all examina-

'" However. the giving of un Instru'ctlon permitting the jury to return a not-gullty
hy-reason·of-lnsanlty verdict Is not necessarily reversible error. See Unitea Statea v. Mo· 
Ornc7cen, 488 F. 2d 400.418-421 (oth Clr. 1074). . 

,. Rule 12.2. 
ro The subject Is well canvassed In Unitel]. States v. Mcarackel~. 811)lI'U., note 27, at 415-

425. which noted that: "Time and ngaln federal courts have decrIed this gaping statutory 
hole •.. and have called upon Congress to take remedial action." 

00 See testimony 'of Anthony_P. Marshall, 8WDI'a note 13, at 6,367. 
:n See Tydings, A Federa~ Vel'd';ct of Not G-uUt1/ hI! Reason Of 1118amUy a1ld a Subseqlto" t 

Onmmitment Procedllre, 2711Id. L. Rev. 131, 133 (1968). 
"" See 18 U.S.C. 4241--4248. 
3, Section 111(1) of S. 1437, as reported, contains technicnl amendments to Rule 12.2. 
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tion; however, under its inherent power, the court, in an appropriate 
case, may order the examination.34 

Under section 3616 (h) , for the purpose of the examination the court 
may order that the deiendant he committed for a period of not longer 
than forty-five days, with an opportunity for a thirty-day extenSIOn 
upon application of the director of the facility to the court for good 
cause shown. Sanity examinations are more complex than competency 
examinations and may require longer periods of observation of, and 
more interviewing with, the defendant. Therefore, the maximum per
missible period for examination is longer than under sections 3611 
and 3614. 

Section 3616(c) reguires the psychiatric examiner or examiners COll

ducting an exammatIon pursuant to section 3612 to file a report with 
the court and to send copies of the report to the counsel for the de
fendant and the attorney for the government, as is required for exam
inations pursuant to section 3611. Section 3616 (c) requires the same 
first three items in the report for an examination pursuant to section 
3612 as al'l:; required for sectIOn 3611. The fourth required item is 
different, reflecting the different ptocedure involved in section 3612. 
Here the examiners must present their opinions as to dia~nosis, 
prognosis, and as to whether the defendant was insane at the tlme of 
the offense charged.3uIB 

As heretofore stated, the Federal law generally contains no pro
vision for a verdict of not guilty by reason of insanity.30 To cure the 
problems that this lack creates, section 3612 (b) prOVIdes that where 
the issue of insanity is raised, the jury is to be instructed to .find, or, 
in tho event of a non-jury kial, tho court is to find, the defendant 
either (1) guilty; (2) not guilty; or (3) not guilty by reason of 
insanity. 

The Committee endorses the procedure used in the District of 
Columbia whereby the jury, in a case in which the insanity defense 
has been raised, may be instructed on the effect of a verdict of not guilty 
by reason of insanity.37 If the defendant requests that the instruction 
not be given, it is within the discretion of the ('omt whethel' to give it 
or not.3S 

In augmentation of the Fifth Amendment privilege against self-in
crimination and in accordance with present Federal practice,3D section 
3616(g) prohibits the admission into evidence of statements made 
by the defendant during the course of a psychiatric examination pur-

'" See Unite(l States v. Malcolm, 811p"a note 26 ' 
"" The Committee -aecelpts the pvidentlary rule which permits an expert witness to OX

(lrp~" hlN "pinion !HI the ultima! .. Jur.\· question. Of course, In a jury trial It Is the jury. aDd 
not the "uurt or the expert wltness. which must decide the ultlmnte Issue of Insanity; IIn!1 
the jury Is free to accept or rl'ject the testimony of any expert witness. Sec Feguer v. United 
R/flteH. :102 F. 2d 214. 242 (8th Clr.), cert. denied. 371 U.S. 872 (1062). " 

00 It should be noted that the District of Columbia Codc, section 24-'301 (c) , provides tbat 
the Jury mllst state In Its verdict If acquittal was solely on the grounds that the defendant 
W:1S !,,"nn!' lit rh!' tim,' of th,· !'omml""lon of the offense. Hee also Criminal Jury Instructlqn" 
(ur thp Of.trlpt or COlumhln /10721. InstrUctions 5.07 and 1l.11. 

31 See nlso fl1litlJ{~ Sta.te.9 v. MdOra(]ken,.lwpra note 27, at 418-421. Compnre Instrllctlon 
5.11 of the Criminal .Tury Instructions for the District of Columhla (1072). which states: 

"Jf the defendant Is found not guilty by reRson of Insanity, It becomes the !Inty ot the 
court to commIt him to St. EUzabeths Hospltnl. There wl11 be a hearing within 50 !lnys til 
determlnc wbether the defendant Is entitled to release. In thnt hearing th" defendant 1]1" 
the burden of proof. The defendant will remnlll In custody. nD!1 will bc entltle!1 to rele,,~~ 
rrom custody only It the court finds by a prepondernnce of tlle evl(lnnre thnt he Is not IIkc,l:t 
to Injnre himself or other persons due to mentnllllne8s." 

Sec section 3613 of the Code for the proposed Federal proc~duro with rcspect to tlul 
hospltnllzatlon of a person acqnlttpd by renson of Insnnlty. 

as United States v. Brawner. 471 F. 2d 960 (D.C. Clr. 1972). 
so See United, States v . . Malcolm, sup"a note 26. 
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suant to section 3612 on the issue o£ guilt. O£ course, since the exclusion 
is for the defendant's benefit, he may waive it.40 

Statements made by the defendant to the psychiatric eX!I:miner 
are admissible at trial on the issue of sanity even though they are 
inadmissible on the issue o£ whether the defendant engaged in the 
proscribed conduct. This position is in accord with present Federal 
law under Rule 12.2(c) o£ the Federal Rules o£ Criminal Procedure,41 
and with State cases allowing such statements to b~ admitted as to in
sanity provided that the jury is instructed not to consider the state
ments with regard to the defendant's guilt:!2 Limited admission was 
approved in the adoption of comparable language in P.L. 94-64, 
.July 31, 1975. 

SEOTION 301:1. IlOSrITALIZA'rION OF A l'ERSON ACQUl'l-mU llY 
REASON 0.I~ INSANI'l'Y 

I. InGeneral 
Section 3613 sets out the procedure to be followed when it person is 

found not guilty by reason of insanity at the time of the offense. In
cluded is a commitment provision whereby a person acquitted by reason 
of insanity, who is presently sufrel'in~ from mental diseasc or defect 
as a result o£ which his release would create a substantial risk of 
~erious bodily injury to another person or serious damage to prop
erty of another, will be committed for treatment to the custody of 
the Attorney General. 
'2. Present Federal Law 

At present, there is no Federal pl'ocedurc fol' commitmcnt to mental 
institutions of persons who are acquitted by reason of insanity and who 
arb presently dangerous.43 Federal officials can obtain civil commit
ment of such persons only by urgiIlg" local authorities to institute SUell 

proceedings. As nobild above, such efforts are ml'ely successful largely 
due to a lack of sufficient contacts between the acquitted defendant 
and the individual f:tate for the latter to be willing to undertake 
responsibility for him. The absence of post-acquittal arrangements for 
commitment is in marked contrast with pl'Ocec1ures pref'cntl'y (ll'Oviclt·d 
by chapter 313 of title 18, United States Code. fm' Federal commit· 
lIlent of persons found incompetent to stand trial and convict.ed pris
oners who subsequently become mentally ill.44 . 
3. P1'ovisiOrlS of S. 1437, as Reported 

Section 3613 of S. 1437 contains five subsections which deal with the 
hospitalization of a person acquitted by reason of insanity. . 

Subsection 3613(a) providE'S that when a person is found not guilty 
by reaSon of insanity at thl' time of thc offense charged, the court 
mnst hold a hearing- to detl'l'mine the present mental condition of tl1<' 
person. 1'hl' cletermination which tl1e ('onrt must make is whether tlH' 
rerson is pr('sently snffering from n mentnl disease or defect as a rl'sl11t 

'0 Tbill. 
41 See S. Rept. 94-336. pp. 4-5. 10. 
'2 See People Y. Fie/wan;::. 213 N.W. 2d 257 (Mich. All)}. 1973) : State Y. Whit/OlD. 210 ".2it 

71lll (N.J. 1965). But see Parkin v. State. 288 S.2d 817 (FIn. 1970). cert. denied. 401 n.R. 
07-1 (1971), 

'"The District of COlumbia Code (1973), Fectlon "24-301(d). provHles for the nutomntlc 
rnmmltmpnt of n person nrqultted by rpnson ot Insnnlty • 

.. See 18 U.S.·C. 4241-4248 

~----------------------------------------.---------------------- -
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of which his release would create a substantial risk of serious bodily 
injury to another person or serions damage to property of another.45 

The most recent pronouncement of Congress in this area was the 
passage of the District of Columbia Cou~t Reform and Criminal 
Procedure Act of 1970.46 Under this Act, a person acquitted by reason 
of insanity in the District of Columbia is subject to mandatory commit
ment to a mental hospital with a hearing to be held within fifty days of 
the confinement to determine whether the person is eutitled to release 
from custody. The decision of the court must be made within ten days 
of the beginning of the hearing.47 

The Committee has rejected the mandatory commitment procedure 
of that Act and sUbstituted in subsection (a) a more flexible procedure 
for instituting a hearing and possible commitment for purposes of 1\ 

psychiat"ric examination. . 
Subsection (b) of section 3613 provides that, in connection with an 

orclm' for a hearing filed pursuant to subsection (a), the court may 
ol'(lr.1' thnt the acquitted person be ('xamined in accordance with sections 
3616 (;b) and (c), which provide for examination by a qualified 
psychiatrist or psycologist designated by the court. The procedure 
to be followed is essentially the same as that for examinations pur
suant to sections 3611 and 3612. 

Suhsection (c) provides that the hearing is to b3 conducted pur
snarrt to the provisions of section 3616 (d). It will frequently be de
sirable to appoirrt the same individual or individuals who examined 
the acquit.ted person for purposes of the insanit.y defense to examine 
the person lmder this subsec60n. Nevertheless, there may be situations 
where a valid reason will exist for not appointing the same psychiatrist 
or team of clinical psychologists and medical doctor. This is left to the 
discretion of the court. 

For the purpose of the examination, a forty-five day commitment, 
with .an opportunity for a thirty-day extension for good cause shown, 
may be ordered as is the case under the preceding section. Of course, 
if the court believes that the examination can be conducted on an out
patiC'nt basis, it need not order commitment for the examination. ,In 
liddition, the court may make anv order reasonably necessary to secure 
the appearance of the person at the hearing. This may include in
carceration or continued hospitalization after completion of the 
psychiatric examination. . 

Section 3616 (c) requires tl1e examining psychiatrist or team of clini
::0.1 psychologists and l11C'dical doctor to file a report with the court and 
to send copies of the report to counsel for the defendant and to the 
attorney for the government. As with the examiner's report filed iIi 
connection with other sections of the subchapter, the court may oreler 
that it be filed within a certain time period. However, since in this case 
the person has already 'been acquHted, the court should make an effQlt 
tool'der that the report be filed within a reasonably short period of 
time. In addition, the Committee contemplates that the hearing pr;.o
videc1 for in section 3613 (c) should be held promptly after the repo1;t8 
are filed. 

4:i The Committee has Intentionally Included rIsk of serIous damage to the property 'of 
nnother part of the crIterIa for insanIty under thIs section. 'Clearly, danger to the publlt: 
from n. person who Is Insane need not be limited to the rIsk of physIcal Injury to persons. 
Ovcrlloiscl' v. Rus8ell, 283 F. 2d 195 (D,C. ·CIr. 1960). ' .. 

,. P.L. No. 91-358. 84 Stat. 590. 
41 D.C. Code, section 24-301(d). 
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The report of the examiner or team must include (1) the acquitted 
person's history and present symptoms; (2) a description of t11e psy
cho logical and medical tests employed and their results; (3) tho ex
aminer's findings; and (4) the examiner's opinion as to diagnosis, 
proQ'llosis, and whether the person is presently suffering from a mental 
clise~se or defect as a re::mlt of which his release would create a sub
stantial risk of serious bodily injury or serious damage to the prop
erty of another. The first three items are identical to those required 
for an examination ordet'ed under sections 3611 and 3612. The fourth 
is somewhat different, reflecting the difference in the procedure in
volved. 

Subsection (d) of section 3613 provides that the court must ma;ke a 
determination, based upon clear and convincing evidence, as to whether. 
the acquitted person is presently suffering from a mental disease or 
defect as a result of which his release would create a substantial risk 
of serious bodily iniury to another person or serious damage to the 
property of another. 

If the court makes an affirmative finding of present insanity and 
substantial risk, it must commit the person to the custody of the Attor
ney General, who in turn must release the person to the appropriate 
State official in the person's State of domicile 01' the State in which 
the person was tried, if the State will assume responsibility for the 
person's custody, care, and treatment. The Attorney General mus!; 
make all reasonable efforts to cause such a State to aSSt1l11e such respon-· 
sibility. If, nevertheless, neither State will do so, the Att.orney General 
must hospitalize the person in a suitable facility. The commitment will 
be until either State assumes responsibility 01' until the person's mental 
condition is such that his release would not create a substantial risk 
of serious bodily injury to another person or serious damage to the 
property of another,48 whichever is earlier. The Attorney General is 
directed to continue periodically to exert all reasonable efforts to cause 
an appropriate State to assume responsibility for the person's custody, 
care, and treatment. This commitment procedure not only affords as
sistance to those requiI'lrg ehe benefit of treatment, but also affords the 
public protection :from those who, due to mental disease or defect, pose 
a danger to the rest of society.49 

Under subsection (e), when the director of the facility in which 
an acquitted person is hospitalized determines that the person has 
recovered to !;he extent that his release would not create a substantial 
risk of serious bodily injury to another persoll or serious damage to 
the proPelty of another, he shall promptly file a ceItificate so stating 
with the clerk of the committing court. The derk shall send a copy of 
the ceItificate to the attol'lley for the. government and the. attorney for 
the committed person. Upon receipt of the certifk:>..te, the court must 
either order the release of the person, or upon motion of the govern
ment, or upon its own motion, hold a hearing to cletet111ine 'whether the 
person should be released. The hearing mnst follow the procedural re
.f}uirements of sedion 3616 (d). After the hearing, if the court finds by a 
preponderance of the evidence. that the person has recovered from his 

,8 ThIs test Is simllnr to that in 24 D.C. Code 301(e) ("will not in the ren.sonnble future 
hI' dangerous to himself or others"). See United f1tate8 V. Ecker, 543 F. 2(1 1'78 (D.C. Cir. 
1076). 

'" See United f1ta.te8 V. Ecker, 81/pm note 48. 
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mental disease or defect to such an extent that his release would no 
longer create a substantial risk of serious bodily injury to another 
person or serious damage to the property of another, the court must 
order the immediate release of the person. It. should be noted that the 
standard used for determining recovery-and thus release-by a pre
ponderance of the evidence-is intentionally lower than the standard 
for commitment-upon clear and convincing evidence. 50 

Section 3616(e) (2) requires the director of the facility in which an 
acquitted ferson is hospitalized to submit annual reports concerning 
the menta condition of the person and recommendations concerning 
his continued hospitalization to the committing cOUli. This provision 
is similar to the reporting procedure for commitments pursuant to 
section 3611 and the comments on that section have equal applicability 
here. 

Section 3616 (h) states that the acquitted person committed under 
this section retains the right to habeas corpus relief. Thus, nothing 
in section 3613 should be construed as precluding an acquitted person 
committed lmder this section from esta:blishing- by writ of habeas 
corpus his eligihility for release under the prOVIsions of this section. 

SEOTION 3614. HOSPITALIZATION OF AN Il\IPRISONED PERSON SUFFERING 

FROl\I l\IENTAL DISEASE OR DEFEOT 

I. In General 
Section 3614 deals with the hospitalization of an imprisoned per

son who is presently suffering from a mental disease or defect for 
~hi~h he is in need of custody f'Or care or treatment. This section 
sIgnIficantly changes 18 U.S.C. 4241 and 4242.51 

One major change the Committee has made in existing law is to 
l'equire a court hearing before a prisoner may be transferred to n 
mental hospital if he objects to such a transfer. The Committee is in 
agreement with present Federal law which permits the Attorney 
General to determine the appropriate method of handling Federal 
prisoners as well as the appropl'iate place of incarceration for these 
prisoners. 52 Indeed, the Committee has generally codified present 
Federal law in this respect.53 'While the Committee is unaware of 
abuses by Federal authorities with respect to transfer of prisoners to 
mental hospitals, the Committee 'is aware of certain shocking cases 
involving transfer of State prisoners.54 It is to insure that. Federal 
prisoners continue to receive fail' and just treatment that the COm" 
mittee has included the protective procedures of section 3614. 

Certain factors have led the Committee to the conclusion that incar
ceration in a mental hospital is sufficiently different from incarcera
tion in a penal institution to require these procedural safeguar~~. , 

00 The preponderance-release standard, on which the committed person bears the bllr
den of proof, Is Identical to that under the DIstrict of Columbia Code. Sce United Statcs v, 
Brawncr, supra note 38. However, whereas commitment of a person acquitted by reason 
of InsanIty Is automatIc under the DIstrict of ColUlllbia Code, under the provIsIons' of 
this subchapter the government mllst satisfy the heavy burden of "clear ancl convinchlg" 
evldcnce that the acquitted 'person Is 11l'csclltlll mentally ill and dangcrous in order ttl 
have him committcd. ' 

'LA section establishing a slmllar procedure applicable to a person convicted and aw~lt
Ing sentcnce or ImprIsonment was inclucled in S. 10137 as introduced (section 3614), liut 
was d~leted by the CommIttce. Its deletion is not Intcnded to alter current law apd 
practice. 

O!l See 18 U.S.C. 4082 . 
.. See subchaptcr C of chapter 38. cspccially section 3821 (b). 
"' E.g'. , Unitcd States ex I'ct Sohu8tcr v. Hcmld, 410 F.2d 1071 (2d Cir.), cert. denIcd, 

396 U.'S. 847 (1960), and cases cited therein. 
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First, although regrettable, it is a fact that there is a stigma at
tached to the mentally ill which is different from that attached to 
l'riminals. Thus, a prlsOlwr trunsfol'l'ed to :t mental hospital might 
possibly be described as "twice cursed." 55 

Second, there are numerous restrictions and routines in a mental 
hospital which differ significantly from those in a prison. Since these 
I'estrictions and routines are designed to aid and protect the mentally 
ill, persons who do not have need for such discipline should not be 
subj ected to it. 50 • 

Most importantly, however, the Committee is concerned that a per
son mistakenly placed in a mental hospital might suffer severe emo
tional and psychological harm. As the Second Circuit, in a State 
prisoner transfer case, graphically put it.57 

* * * [W]e are faced with the obvious but terrifying possi
bility that the transferred prisoner may not be mentally ill at 
all. Yet he will be confined with men who are not only mad 
but dangerously so .... [H]e will be exposed to physical, 
emotional, and general mental agony. Confined with those 
who are insane and indeed treated as insane, it does not take 
much for a man to question his own sanity and in the end to 
succumb to som(' llH'ntnl nb(,l'l'n t.i on .... 

Accordingly, the Committee has concluded that u. prisoner's trans
fer to a mental hospital or prison maintained for the criminally insane 
cannot be handled as a mere administrative matter. In view of the 
slIbstantial deprivations, hardships, and indignities such It move may 
produce in a sane prisoner, judicial scrutiny is necessary to insure that 
the procedures preceding the transfer of a prisoner who does not agreE' 
t'hat he should be transferred adequately safeguard the fundamental 
rights of the prisoner. 
~. Present Federal Law 

18 U.S.C. 4241 currently provides that n board of examiners must 
examine an inmate of a Federal penal institution who is alleged to be 
insane. The Board must report its findings to the Attorney General 
who may direct that the prisoner be removed to the United States h01':
pital for defective delinquents. 

18 U.S.C. 4242 states that an inmate of the United States hospitnl 
for defective delinquents whose sanity is restored prior to the expirn
t ion of his sentence may be retrnmrferrecl to It pennI institution. 
,1. Pl'o'visions of B.l/rJ7: as Re1)01'ted 

As noted, under section 3614 a prisoner who is serving a sentence in 
a Fe\leral ~acility may not h trl'l1sfcrrcd over his objections to a mental 
hospItal WIthout a court order. Section 3614( a) provides that the court 
for the district in which the defendant is imprisoned may hold a hear
ing 011 the present mental condition of a de·fendant servhu!: a sentence 
of imprisonment. First, if a defendant objects either in- writing or 
through his attorney to being transferred to a suitable facility for 

IIi See genernlly lIforrls. '['he 00nfu8ion oj OOllf/lIclIient S1IIull"omc: An Analysis oj the Oon
jllIcment oJ Mentally III Orlmlnals and Ex·Orlmlnals by the Departmcnt oJ Oorrectlon. oJ 
Ille State oJ New York, 17 Buff. L. Rev. 051 (1068). 

GO See Matthews Y. Hardy, 420 F.2d 607 (D.C. Clr. 1000), cert. denied, 307, U.S. 1010 
n!170). 

err United· States ex reI. f!c/tllstel' Y. lIe/"oll!, sllpl'a· note 54. nt 1078. 
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care or treatment, an attorney for the government, at the request of 
the director of the facility in which the defendant is imprisoned, may 
file a motion with the court for a hearing on the present mental condi
tion of the defendant. A motion filed under this subsection stays the 
release of the defendant until the procedures contained in this section 
are completed. 

After the motion is filed, the court must order a hearing to deter
llIine if there is reasonable causp. to believe that the defendant may 
be presently suffering from a mental disease or defect for the treatment 
of which he is in need of custody for care or treatment in a mental 
hospital. 

Section 3616 (b) provides that after the court orders a hearing to 
determine the present mental condition of the defendant pursuant to 
this section, the court, in its discretion, may order that the defendant 
be examined by a qualified psychiatrist or team consisting of a clin
ical psychologist and medical doctor. The defendant may request the 
court to designate a second examiner selected by the defendant. 58 Sec
tion 3616 (b) 'also sets forth time limits applicable to the examination. 
These are identical to those with respect to section 3611 and the dis
cussion there should be consulted here. 

Section 3616 (c) sets forth the requirements of the report that is to 
be filed and section 3616 (d) describes the hearing that is to be held. 

Subsection (d) of section 3614 provides that if, after the hearing, 
the court is of the opinion that the defendant is presently suffering 
f-rom a m(mtal disease or defect for the treatment of which he is in 
need of custody for care or treatment, the court then must commit the 
defendant to the custody of the Attorney General, who must hospital
ize the defendant for treatment in 'a suitable facility. The phrase " suit
able facility" is meant to include the psychiatric section of a prison: 
Thus a person who is committed under this section need not neces- . 
sadly be transferrod to another facility if the prison he is in has a 
suitable section for treatment. 

The Committee has determined that the defendant's hospitalization 
must be based upon the court's opinion and not upon a prepondera~ce 
of the evidence, since the defendant had. already been committed to th~ 
Bureau of Prisons after a determination that he is guilty of an offense 
beyond a reasonable doubt and a finding by the sentencing judi;e th,at 
he should be imprisoned rather than sentenced to a term of probation. 
The Bureau of Prisons has wide discretion with respect to the designa
tion of an appropriate facility for a convicted defendant sentenced to 
It term of imprisonment.5o Thus, the Bureau should not have too gr~at 
a burden of proof placed upon it. Moreover, the defendant is PfQ
tected in that the head of the facilit.y is under an affirmative duty, pur. 
~ultnt to section 3614(0), to notify the committing court when th,e 
ddC'J1(I:mt iR 110 longf'l" in nf'ed of trentment. The director of the facility 
must also make, under section 3616(e) (2), annual reports concerning 
the mental ('ondition of the defendant and recommendations concer.Pr 
ing hiR confinnecl hospitalization to the commitJting court. The Com· 
mittee has "equired that the director of the facility make these repOI;t13 

os Payment for tile examiner selected by the defendant may be made pursunnt to chap-
r"r a4 or thlH tltlP In approprlnte cn~eR. " , 

•• S~e subchnpter C of chnpter 38 nnd chnpter 37 of title 28 ns set forth In title III, of 
R. 1437. 
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whenever a person is hospitalized pursuant to this subc11apter to insure 
that the person is not lost in the bureaucrutic shuffie. These reports are 
especially important where a defendant is incarcerated and is later 
transferred to a mental hospitJal because it is these defendants who 
may have no friends or relatIves on the outside who can keep track of 
them. 

The subsection also provides that the commitment must be for the 
remainder of the defendant's sentence. If the defendant has not re· 
cov~red from his mental illness before his sentence expires, proce
dm'es for commitment may be undertaken pursuant to section 3615. If, 
however, the defendant recovers before his sentence expires he is 
Rubject to release and reimprisonment pursuant to subsection (e) of 
this section. Accordingly, the Committee has taken precautions to 
insure that a defendant will not be wrongfully hospitalIzed 01' wrong
fUllY detained in It mental hospital. 

Under snbs('ction (e), when the director of the faciiity in which t.hc 
defendant is hospitalized detel'mines that the defendant has recovered 
from his mental disens(' or defcc·t to t.he extent that. he iR no longer in 
need of custody for care or treatment in such a facility, such direc
tor shall file a certificate so stating with the clerk of the committing 
court. If: at the time of the filing of the certificate, the sentence im
posed upon the defendant has not expired: the court must order that 
the defendant be released from the mental 40spital and reimprisoned. 
Since, after the defendant is reimprisoned he will be in the custody of 
the Bureau of PriRons, the Bureau may designate the place of im
prisonment of the. defendant pursuant to subchapter C of chapter 38. 

It should be noted that, while the procedures of section 3614 would 
not be applied to a prisoner who did not object to hospitalizat.ion, if 
such a prisoner objected to continued hospitalization at a litter date, 
the procedures of this section would have to be followed if the Bureau 
of Prisons believed that continued hospitalization was necessary. 

SECTION 3615. HOSPITALIZATION OF A PERSON DUE FOR RELEASE BUT SUFFER
INO FROU lIfENTAI, DISEASE OR DEFECT 

,. In General 
Section 3615 covers those circumstances where State authorities 

will not institute civil commitment proceedings against a hospitalized 
defendant whose Federal sentence is about to expire or ,against whom 
all crimina] charges have been dropped solely for reasons related to 
his mental condition and who is presently mentally ill. At such a point 
the responsibility for the c[I,ro of insane perSons is essentially a func
tion of the States. GO The Committee intends that this section be used 
only in those rare circumstances where a defendant has no permanent 
residenc!' or there are no State flUthorities willing to accept the defend
ant for commitment. If criminal char,"'es are dropped for reasons 
other than the mental condition of the defendant, such as insufficient 
evidence, but the defendant was mentally ill, the Attorney Genera] 
would release the defendant to State authorities. 
11. Present Federal Law 

18 U.S.C. 4243 provides that the superintendent of the United 
States hospital for defective delinquents must notify the proper State 

00 See Higgin8 v. United 8tate8, 205 F.2d 650 (9th Clr. 1953). 
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authorities of the date of expiration of sentence of 'any prisoner who is 
still insane. The superintendent then must deliver the prisoner to these 
authorities. 

18 U.S.C. 424:7 sets out an alternate procedure to be followed where 
suitable arrangements are not available for the custody and care of a 
prisoner who is insane and whose sentence is about to expire. The 
Director of the Bureau of Prisons must certify, and the Attorney 
General must transmit,a certificate to the court for the district in 
which the prisoner is confined, that, in the judgment of the Director, 
and the Board of Examiners provided for in 18 U.S.C. 424:1, the 
prisoner is presently insane. The court then must order that the pris
oner be examined by two qualified psychiatrists, one designat.ed by the 
court and one selected by the prisoner. After the examin'ation a hear
ing must be held, and if the court determines that the prisoner is insane 
or mentally incompetent and that if released he will probably endanger 
the safety of the officers, the property, or other interests of the United 
States, and that suitable arrangements for the custody and care of the 
prisoner 'are not otherwise available, the court may commit the prisoner 
to the custody of the Attorney General. 

18 U.S.C. 4:24:8 provides that a commitment pursuant to 18 U.S.C. 
4247 shall run until the sanity of the person is restored or until other 
suitable arrangements have been made with the State of residence of 
the prisoner. Whenever either of these events occur, the Attorney Gen
eral must file a termination certificate with the committing court. In 
addition, it is provided thn.t nothing in section 424:8 precludes a pris
oner committed Imder section 4247 from establishing his eligibility 
for release by a writ of habeas corpus. 
3. Provisions of S. 1J,:J7, as Reported 

Subsection (a) of section 3615 places responsibility in the director 
of the facility in which a defendant is hospitalized and whose sentence 
is about to expire, or who has been committed to the custody of the 
Attorney General pursuant to section 3611 (d), or against whom all 
charges have been dismissed for reasons related to the mental condi
tion of the person, to determine preliminarily whether the defendant 
should be released. "Wllenever the director of the facility determines 
that the defendant is presently suffering from a mental disease or 
defect as a result of which his release would create a substantial 
risk of serious bodily injury to another person or serious dama,ge 
to property of another, he must determine whether other suitable 
arrangements for the care and custody of the person are available. 
In this context, it is expected that he will notify the proper author
ities in the State in which the defendant maintains a residence 'or 
in which he was tried to determine if the State will assume respon
sibility for the defendant. If the State determines that the defend
ant should he civilly committed, the director of the facility :rn:;ty 
transfer the defendant upon expiration of his sentence to the proper 
State authorities. In essence, the defendant is about to be released and 
because of his condition the State has instituted civil commitment p:t;O
cedures as it would against any other mentally ill'citizen. On the other 
hand, if there is no State to which the defendant has sufficient ties, 
then the head of the facility must proceed pursuant to this section. In 
addition, if the State determines that the defendant is not in need of 
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further hospitalization, the director of the facility may attempt com
mitment pursuant to this section since "suitable arrangements . . . 
are not available" in a State facility. Of course, any determination in a 
State proceeding is proper evidence at the hearing held lmder sub
section (c) of this section. 
If suitable arrangements for the custody and care of th~ defendant 

are not otherwise available, the director of the facility must transmit 
to the court for the district in which the defendant is confined a certif
icate stating that the defendant is 'presently suffering from a mental 
disease or defect as a result of whICh his release would create a sub
stantial risk of serious bodily injury to another person or serious dam
age to property of another, and that suitable arrangements for the 
custody and cai'e of the defendant are not otherwise available. The fil
ing of the certificates stays the release of the defendant until comp.l~
Hon of the procedures contained in this subsection. UPjU receipt of 
the certificate, t,he court must order that a hearing be he1c1 to determine 
whether the defendant is presently suffering from a mental disease or 
defect as a result of which his release would ,create a substantial risk 
of serious bodily injury to another person or serious damage to the 
property of another. 

Subsection (b) provides for psychiatric examination and for reports 
under sections 3616 (b) and (0), and subsection (c) provides for a 
hearing under section 3616 (d). 

Subsection (d) provides that if, after the hearing, the court finds 
by clear and convincing evidence that the defendant is presently suffer
ing from a mental disease or defect as a result of which his release 
would create a substantial risk of serious bodily injury to another 
pel'son or serious damage to the property of another, the court must 
commit the defendant to the custody of the Attorney General, who 
shall release the defendant to the appropriate official in the State of 
the person's domicile or in which he was tried, if such State will as
sume responsibility for his custody, care, and treatment. The Attorney 
General is cl.ireeted to make all reasonable efforts to cause such a State 
to assnme such responsibility. If, nevertheless, the State will not as
sume responsibility, the Attorney General must hospitalize the clefend
nnt for treatment in a suitable facility. The duration of the defendant's 
commitmpnt is until (1) such a State will assume such responsibility 
or (2) the pPl'SOn'R mental condition is such that his release 
would not create a substantial risk of serious bodily injury to another 
person or serious damage to property of another, whichever is earlier. 
The Attorney General is instructed under this subsection, moreover, 
to continue periodically to exert all reasonable efforts to cause a State 
to assn me responsibility for the person's custody, care and treatment. 

Under the provisions of subsection (e), if the director of the facil
ity in which the person is hospitalized determines that he has recov
('red from the mental disease or defect to such an extent that his 
release would no longer create a substantial risk of serious bodily 
injury to another person or serious damage to property of another, 
he must file n, certifica.te to that effrct with the cl<;'rk of the court that 
ordered tIl<:', commitment, and the derk must senel a copy of the certifi
cate to the person's counsel and to the attorney for the government. 
The court mnst then either release thr person or, 011 motion of the at
j'orney for the Government or on its own motion, ho1c1 a hearing 
to determine whether he should be released. The person must be 
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released if the court finds, by a preponderance of the evidence, that 
his release would no longer create a substantial risk of serious bodily 
injury to anothel' person or serious damage to property of another~ 
These provisions are similar ·to those with respect to section 3613 
dealing with persons acquitted by reason of insanity, and the dificus
sion there should be consulted here. 

Section 3616(e) (2) dealing with annual reports by the mental hos
pital concerning a defendant committed under this section and section 
3616 (h) dealin~ with the continuing availability of habeas corpus 
relief provide sImilar procedures to those provided in other sections 
of this subchapter. . 

Subsection (f) provides the procedure to be followed in the case of 
a person against whom all charges have been dropped for reasons 
unrelated to his mental condition, such as in a case where there is not 
enough evidence to prove guilt of an offense, but who is, in the opinion 
of the director of the facility in which he has been hospitalized, 
presently suffering from a mental disease or defect as a result of 
which his release would create a substantial risk of serious bodily 
injury to another person or serious damage to property of another. 
Since the Federal Government would not have enough contacts with 
the person to justify continued Federal hospitalization of a person 
if there were no Federal offense involved to justify such hospital
ization, this subsection requires that the Attorney General, upon 
receiving a certificate from the director of the facility in which the 
person was hospitalized that the person needed continued hospitali
zation, notify the appropriate official of the State in which the person 
was domiciled or in which he was tried that he wished to place the 
person in that State's custody. If the Attorney General received llotke 
that neither State would take responsibility, he would have to release 
the defendUint. In any event, he could not hold the person longer than 
10 days after the certification by the director of the facility in which 
the person was hospitalized. 

SECTION :l11l1l. GENERAL PROVISIONS FOR SUBCHAPTER B 

This section contains, in subsectioll (a), the definition of insani/;y 
as a mental disease or defect that constitutes a defense to a Federal 
prosecution, and the definition of "suitable facility" as a facility that' 
is suitable to provide care or treatment given the nature of the offense 
and tho characteristics of the defendant. . 

Section 3616 also contains the general procedures for psychiatriC 
examinations and reports (subsections (b) and (c», rights at helif>'o 
ings (subsection (d», reports of mental hospitals (subsection (e», 
admissibility of defendant's statements during a mental examinati~n 
(subsectiqn (g) ) , and rights to habovas corpus (subsection (h). These 
provisions are discusserl in detail in the discussion of sections 36ll 
through 3615. 

Subsection (:f) of this section provides for a new procedure unde!' 
which the court, on written request of defense counsel, mav in its dis
cretjon order a videotape record to be made of the defendant's test.i~ 
mony or interview upon which the periodic report of the director of 
the sllitable facility pursnant to subsection (e) is basj3(l. If the court 
orders a videotape record to be prepared, such record shall be sub
mitted to the court along with the periodic report. The purpose of 

92-9190 -77 - pt. I - 67 
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this subsection is, by allowing a videotape record to be created, to in
sure the quality of mental examinations of perSons hospitalized under 
this subchapter, and to furnish courts with a better basis upon which 
to make ultimate decisions as to the mental competeI~cy, sanity, and 
dangerousness of such persons. 

Subsection (i) supplements subsection (h) with respect to habeas 
corpus, by providing that regardless of whether the director of the 
facility in which a person is hospitalized has filed a certificate pursu
ant to subsection (e) of sections 3611, 3613, 3614, or 3615, counsel for 
the person or his legal guardian may file with the court that ordered 
the commitment a motion for a hearing to determine whether the per
son should be discharged ,from such facility. A copy of the motion 
shall be sent to the director of the facility and the attorney for the 
government. 

Subsection (j) is new to Federal law. It is designed to aildress the 
problem of the use of psychosurgery, electric shock treatment, and 
drug treatment applicable to persons under this subchapter. Under the 
provisions of this subsection: the Secretary of the Department of 
Health; Education, and Welfare is directed to promulgate regulations, 
to take effect on or before the effective date of this title, pertaining to 
the use of such procedures. The regulations must insure at a minimum 
that no such procedures are permitted without the informed consent 
of the person or, if such consent is not possible due'to lllental incom
petency or other incapacity of the person, the informed consent of a 
guardian or other person appointecl to represent the interests of the 
person committed. This subsection further sets forth a detailed defini
tion of "informed consent" and the attendant procedures by which it
may be obtained. In regard to the infotmed consent required prior to 
"drug treatment", emergency administration of drugs is specifically 
e;xcluded from the purview of this provision. This section is intended 
to cover drug treatment which involves the protracted use of drugs as 
part of the over-all psychiatric treatment. 

Finally, this section, in subsection (k), authorizes the Attorney 
General to' contract for non-Federal facilities in order to hospitalize 
for treatment persons committed to his custody pursuant to this 
SUbchapter, authorizes him to apply for civil cominitment to the 
States for a person in his custody pursuant to section 3613 or 3615, 
and directs him to consult with the Secretary of Health, Education, 
and Welfare on the implementation of the SUbchapter and on estab
lishment of standards for facilities for implementing the subchapter . 
.It is iI}.tended that tJ:te Attorney' General will.make the application, 
aqthorIzed by subsectIon (k) (2) unless affirmatIve reasons appear not 
to do so in a particular case. . 
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CHAPTER 37.-PRETRIAL AND TRIAL PROCEDL:'RE, 
EVIDENCE, AND APPELLATE REVIEW 

This chapter consists of three sub chapters. Subchapter A concerns 
the method for establishment of the rnles governing pretrial and trial 
procedure in Federal criminal cases. Subchapter B sets forth the 
method of establishing the rules governing the admissibility of 
evidence in Federal crIminal cases. In additIOn to authorizing the 
SUJ;>reme Court to prescribe amendments to the Federal Rules of 
EVIdence, subchapter B contains specific provisions concerning the 
admissibility of confessions and the admissibility of evidence in sen
tencing proceedings. Subchapter C establishes the method for provid
ing the rules governing appellate review and, in addition, sets forth 
specific appellate review procedures. In addition to the normal appel
late review of legal issues, subchapter C, for the first time, provides for 
appellate review of certain sentences. 

SunCHAPER A. PRE'l'RIAL .AND TRIAL PROOEDURE 

(Sections 3701-3702) 

This subchapter outlines the statutory basis for the Supreme Court's 
rulemaking power in regard to pretrial und trial procedure. 

SEOTION 3701. PRETRIAL AND TRIAL PROCEDURE IN GENERAL 
, . 

Section 3701 is introductory only. It merely sets forth the sourcos 
for rules governing pretrial and trial procedure in criminal cases 
in the district courts of the United States and before United States 
magistrates. Such rules are found in the pl'ovisions of title 18, the 
Federal Rules of Criminal Procedure, and such other rules as the 
Supreme Court may prescribe. 

SEOTION 3702. RULEMAKING AUTHORITY OF SUPREME COURT FOR RULES OF 
ClUMIN' AL PROCEDURE 

This section is based upon 18 U.S.C.3771. Subsection (It) g!VE'.s the 
Supreme Court authority to· prescribe amendments to the Federal 
Rules of Criminal Procedure and otherwise to prescribe rules of 
. pleading. practice, and procedure with respect to proceedings prior 
to, includi,ng, and relating to the entry of jUdgment in criminal cases 
in the district courts of the United States or before United States 

(1047) 
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magistrates. This section also providei::.; as does existing law, that 
any provision of law that is in conflict with a rule adopted pursuant 
to the section shall be of no further effect after the rule takes effect. 

Subsection (b) provides that the Chief Justice shall report the 
rules prescribed under the authority of this section to the Congress 
at or after the beginning of a re~ulal' session, but not later than the 
first day of May, and that the rules shall take effect one hundred and 
eighty days thereafter, unless a later effective date has been set by the 
Court. The Court is also authorized to fix the extent to which the 
rules shall, upon taking effect) apply to pending proceedings. Under 
existing law, rules take effect mnety days after they have been reported 
tQ the Congress. In the opinion of the Committee, a ninety-day period 
does not allow sufficient time for Congress to review the rules; cC:)ll
sequently, the time has been enlarged to one hundred and eighty days. 

SUBOHAl'TER B.-EVIDENOE 

(Sections 3711-3715) 

This subchapter sets forth the statutory basis for the Supreme 
Court's rulemaking power as to evidentiary ru1es and carries forward 
from current law several specific statutes dealing with evidentiary 
matters. 

SECTION 8711. EVIDENCE IN GENERAL 

This section is introductory only. It merely sets forth the source for 
rules concerning the introduction, admission,. and use of evidence in 
criminal cases in the district courts of t·he United States and before 
United States magistrates. Such rules are found in the provisions of 
title 18 and the Federal Rules of Evidence. 

SECTION 8712. RULElIIAKING AUTllORl'l'Y OF SUPREME COURT l'OR RULES 
OF EVIDENCE 

This section parallels sections 3702, concerning rules of pretrial and 
trial procedure, ~nd· section 3722, concerning rules of appellate pro
cedure, and, .like the enactment in the 93d Congress,l it grants the 
Supreme Court authority to prescribe amendments to the Federal 
Rules o~ Evidence. It further provides that any provision of law in 
conflict with an amendment prescribed pursuant to this section shall 
be of no further force or effect after such amendment has taken effect. 

Subsection (b) provides that the Chief Justice shall report the ru1es 
prescribed under the authority of this section to the Congress at or 
after the be~inning of a regular session, but not later than the first day 
of May, and that the rules shan take effect one hundred and eighty. 
days thereafter unless a later effective date has been set by the court. If, 

t P.L. 93-595. 
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however, either House of Congress within the one hundred and eighty 
day period by resolution disapproves or postpones any amendment so 
reported, then such an amendment will not take effect. Also, if any 
reported amendment creates, abolishes, or modifies a privilege, such 
an amendment must be approved by act of Congress before it takes 
effect. The Supreme Court may also prescribe the extent to which the 
proposed rules shall apply to proceedings then pending. 

SECTION 3713. ADMISSIBILITY OF CONFESSIONS 

This section, except for minor word changes, carries forward the 
provisions of 18 U.S.C. 3501. Subsection (a) provides that the test to 
determine whether a confesRion is admissible in evidence in a Federal 
criminal case is whether the confession was made voluntarily.2 To make 
it clear that the provision is intended to make a voluntary confession 
admissible in evidence to the maximum extent permitted under the 
Constitution, the somewhat self-evident phrase "unless otherwise re
quired by the Constitution" is used as a preamble to subsection (a). 

Subsection (b) sets out the procedure to determine the.issue of the 
voluntariness of the confession. The judge is to hold a hearing out of 
the presence of the jury to determine the issue. If he determines that 
the confession was made voluntarily,3 he is to admit the confession in 
evidence and is to permit the jury to hear relevant evidence on the issue 
of voluntariness. He is also to instruct the jury to give such weight to 
the confession as the jury feels it deserves under all the circumstances. 
Where the defendant, however, makes no issue as to the voluntariness 
of his confession the trial judgeis not required to instruct the jury as to 
the weight to be given to the confession.~ 

Subsection (c) provides the factors to be taken into consideration in 
determining the issue of voluntariness. These factors include: (1) the 
amount of time that elapsed between the arrest of the person and his 
initial appearance before a judicial officer as required by Rule 5 of 
the Federal Rules of Criminal Procedure if the confession was made 
after arrest and before such appearance; (2) whether the person Imew 
the nature of the offense with which he was charged or of which he was 
suspected at the·time of the confession; (3) whether the person was 
advised or knew tluit he was not required to make a statement and that 
the statement could. be used against him; (4) whether the person had 
been advised prior to questioning of his right to assistance of counsel 
when questioned and when making the confession; and (5) whether the 
person was without assistance of counsel when questioned and when 
making the confession. This subsection specifically provides, however, 
that the presence or absence of anyone or more of the listed factors 
need not be conclusive as to the voluntariness of the confession. The 
validity of this provision was recently sustained against a claim that 
it conflicted with the holding in Miranda v. Arizona.5 

2 For a detailed discussion of the definition of "volnntarlly," see Schneckloth v. BUBta· 
monte, 412 U.S. 218. 22l!-22fl (iil7a). 

• A preponderance of the evidence standard Is used to determine whether the confession 
waR mnde voluntarily. as under pre~ent law. See United StateR v. OOfI1, 4R7 F.2d 6l!4 (5th· 
elr. 1973). The constitutionality of such a standard was upheld In Lego v. Twomey, 404 U.S. 
477.4116 (1972). 

• United Statoo v. Goss, 484 F.2d 4l!4 (6th Clr. 197a)' 
"'384 U.S. 436 (1966) ; United Stutes v. amcker. 510 F.2d 1129 (10th elr. 197'5). See ulso. 

tencllng to support the decision In Orocker, which the Committee endorses. Miohigan v. 
'l'uoker. 417 U.S. 433 (1974). 
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Subsection (d) provides that a confession made between the time 
of arrest or other official detention and the time of the initial appear
ance before a judicial officer required by Rule 5 of the Federal Rules 
of Criminal Procedure shall not be considered inadmissible solely 
because of delay in bringing the person before such judicial officer: if: 
the judicial officer finds that the confession was made voluntarIly; 
the weight to be given the confession is left to the jury; and the con
fession was made or given by the person within six hours immediately 
following arrest or other official detention, or within such additional 
time as is found by the judge to be reasonable in view of the distance 
that was required to be traveled to the nearest available judicial officer 
and in view of the means of transportation that was available. The 
intent of this provision is to limit somewhat the discretion of trial 
judges under subsection (b). In other words, if a confession was made 
within six hours of arrest, a judge cannot hold that the confession was 
made involuntarily on the basis of delay between arrest and the per
son's initial appearance before a magistrate.6 Furthermore, while a 
confession made within six hours of arrest, absent some showing of 
involuntariness, is admissible, this section does not automatically pre
clude admissibility if the delay was longer,1 This is only a factor which 
is to be considered on the issue of whether the confession was made 
voluntarily . 

. It should be noted that in subsection (d) the term "official detention" 
is substituted for the words "other detention in the custody of any law 
enforcement offl.cer or law enforcement agency." The term "official 
detention" is defined in section 111 and such definition is coextensive 
with the current law phrase. Detention by State authorities would 
come within the definition of "official detention." 

Subsection' (e) makes it clear that this section does not apply in 
those cases where a confession was made voluntarily without mterro
gation-the so-called "spontaneous" confession-or was made when 
the person was not under arrest or held in official detention. 

Subsection (f) sets forth the definition of the term "confession;" A 
"confession" is any seli-incriminating oral or written statement. It is 
intended to encompass all forms of seli-incriminating statements and 
confessions. 

STATUTE REPEALED 

18 U.S.C. 3502 provides that the testimony of a witness that he saw 
the accused commit or participate in the commission of the crime for 
which the accused is being tried shall be admissible in evidence in a 
criminal prosecution in any trial court ordained and established under 
article III of the Constitution of the United States. TIllS provision is 
not carried forward in S. 1437. The Committee does not intend thereby 
to suggest approval of court decisions restricting the admissibility of 
eyewitness identification testimony, but macle the deletion because the 
same policy in 18 U.S.C. 3502 is provided for in Rules 402 and 801 
(d) (1) (0) ofthe Federal Rules of Evidence. 

C See UflUed. Stal'l3s v. Halbert, 436 F.2d 1226 (Oth Clr. 1070) 
"See United. StMes Y. Shoemalwr, 542 F.2d 561 (10th Clr. 1076) ; Government of Vil'gin 

IBland.s v. Gereal/, 502 F.2d 914 (3d Clr. 1974), cert. denied, 4'20 U.S. 009 (1975) ; United. 
States v. Uarrel'o, 4'50 F.2d 37'3 (,2d Cir. 1971), cert. denied, 401> U.IS. ~33 (1972). 



1051 Section 3714. 
Section 37;l1. 

SECTION 3714. ADMISSffiILITY OF EVIDENCE IN SENTENCING 

PROCEEDINGS 

This section carries forward, in substance, the provisions of 18 
U.S.C. 3577. It provides that a Federal judge, when 'determining I1n 
appropriate sentence, may consider any relevant information concern
ing the history, characteristics, and conduct of a defendant regardless 
of the ·admissibility of the information under the Federal Rules of 
Evidence. If, however, the receipt and consideration. of such .informa-. 
tion is precluded by a section of this title relating to sentencing, or by 
any other federal statute, it, of course, cannot be considered; 

This section recognizes the importance of having as much informa
tion before the judge as possible when he is considering an appropriate 
sentence to impose.s Thus, under this section, it would be perfectly 
proper for a judge, when imposing sentence, to consider that a de
fendant is under indictment for other ofl'enses.9 However, reliance on 
a prior, void conviction-as opposed to reliance on independent infor
mation concerning a prior offense-would not be permissible.10 In ad
dition, the court IS free to rely on hears.ay allegations co~tained in a 
presentence report 11 and may also consIder relIable. but Illegally ob
tained evidence.12 

SUBCIUPTER C.-ApPELLATE REVIEW 

(Sections 3721-3725) 

This subchapter sets out the basic rules for appellate review of lower 
court decisions under the new Code. It includes one of the major in
novations of the Code-a systematic approach to the troublesome issue 
of disparity in sentencing by making available a right to appellate 
review of a seJ1tence that departs from the sentencing guideline ap
plied, and a right to seek discretionary review of whether a sentence is 
based upon incorrect application of the guidelines. 

SECTION 3721. APPELLATE REVIEW IN.GENERAL 

This section is introductory only. It provides that appellate review 
by the courts of appeals and the Supreme Court of decisions, judg
ments, and orders entered by the district courts in criminal cases are 
to be governed by the provisions of this title and by the Federal Rules 
of Appellate Procedure. 

8 See Williams v. New York, 337 U.S.C. 241 (1949). 
• See United States V. Metz, 470 ll'.2d 1140 ('3d Cir. 1(72), cert. denied, 411 U.S. 919 

(1973). . 
10 See Ultited -States v. Tucker, 404 U.S. 443 (1972). 
11 See United States v. Garcia, 544 F.2d 681 (3d Cir. 1976). 
12 See United Sta-tes v. Lee, 540 F.2d 1205 (4th Cir.), cert. denied, 429 U.S. 894.(1976) ; 

United States v. 'Schipani, 435 F.2d 26 (2d Cir. 1970), cert. denied, 401 U.S. 983 (1971). 

/ 
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SEOTION 3722. RULEMAKING AUTHORITY OF THE SUPREME COURT FOR RUJ.iES 
OF APPELLATE PROCEDURE 

1. Present Federal Law 
This section sets forth the authority of the Supreme Court to pro

mulgate rules of appellate procedure in criminal cases. vV1rile current 
law contains no general provision concerning rulemaking for appel
late cases, the Congress first conferred such authority upon the Su
preme Court of the United States by the Act of February 24, 1933/ 
one of the principal purposes of which was to eliminate delays in tak
ing appeals in criminal cases.2 The first Criminal Appeals Rules 
adopted under the Act were 1'3 rules effective September 1, 1934.3 

Currently in effect ( since July 1, 1968) are the Federal ~ules of A ppel
late Procedure, which govern in both criminal and civil cases. These 
rules were promulgated by the Supreme Court under the authority 
of 28 U.S.C. 2072 and 2076 and 18 U.S.C. 3771 and 3772. 
fl. Provisions of S. 1437, (l8 Reported 

Section 3722 is based upon portions of existing 18 U.S.C. 3771 and 
3772. Subsection ('a) clarifies the authority of the Supreme Court 
to prescribe amendments to the Federal Rules of Appellate Procedure 
and otherwise to prescribe rules of pleading, practice, and procedure 
in aPl?eals from decisions, judgments, and orders entered in criminal 
cases ill the Federal district courts. The section provides (as does ex
isting law) that any provision of-law that is in conflict with a rule 
adopted pursuant to the section shall be of no further effect after the 
rule takes effect. 

Subsection (b) provides that the Chief Justice is to report the rules 
prescribed under the authority of this section to the Congress at or 
after the beginning of a regular session, but not later than the first 
day of May, and that rules are to take effect one hundred and eighty 
days thereafter, unless a later effective date has been set by the Court. 
The Court is also authorized to fix the extent to which the rules shall, 
upon taking effect, apply to pending proceedings. Under existing law, 
the rules take effect ninety days after they have been reported in Con
gress. In the opinion of the Committee, a ninety-day period does not 
allow sufflcient time for Congress to review the rules; consequently, 
the time has been increased to one hundred and eighty days. 

A parallel provision for civil cases has been added by the conform
ing amendments as section 2077 of title 28. 

SECTION 3723. APPEAL BY THE DEFENDANT 

1. Present Federal law 
The right of defendants to appellate review in Federal criminal 

cases is of relatively recent origin.4 There was no jurisdictional pro
vision for appeal or writ of error in Federal criminal cases prior to 

'47 Stat. 904 (now 18 U.S.C. 3772). 
• H. Rept. No. 2047, 72d Cong., 2d Sess. (1933) : see also United State8 V. Robin80n, 361 

U.S. 220, 226 (1960). 
• 292 n.R 11111-1170 (1 !I:l4). 
'For a brief history of Federal laws on appellate jurisdiction, see OarroU v. United 

States, 354 U.S. 394 (1957). See also Frankfurter & Landis. The Buslne88 oJ the Supreme 
Oourt (1928). 
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enactments on the subject in 1889 and 1891,1' It is only to the extent that 
appellate jurisdiction is specifically conferred by statute upon specific 
courts for given types of cases that Federal appellate jurisdiction 
exists.8 

At present, the basis for Federal appellate jurisdiction in criminal 
(and civil) cases is 28 U.S.C. 1291. Present Federal law has made ap
peal from a district court's judgment of conviction a matter of right, 
and the defendant need not petition the court of appeals to allow him 
to brirlg his case before the court.1 

13. Provisions of S. 143'7, (l8 Reported 
This section continues existing law in most respects. Subsection (a) 

provides that a defendant may appeal to a court of appeals from a 
final decision, judgment, or order of a district court in a Federal crim
inal case. Although "j.udgment" and "order" have been added to the 
lone term "decision" in current la; so as to conform this section to 
section 3724 (carrying forward 18 U.S.C. 3731) which uses all three 
words, no substantive expansion in scope is intended; the significant 
operative word of limitation remains "final", precluding appeals from 
interlocutory decisions. 

Subsection (b) is new. It permits a defendant to file a petition for 
leave to appeal an order under Rule 35 (b) (2). Rule 35 (b) (2) of the 
Federal Rules of Criminal Procedure is a new provision which per
mits correction of a sentence that was imposed under an erroneous 
application of the sentencing guidelines. By requiring leave to appeal 
such an order, the Committee has provided an avenue for correction of 
errors, while preventing the excessive caseload that would result if 
every defendant could, after a trial or after a guilty plea entered 
without an agreement, take an appeal of right without making a 
preliminary showing that the appeal had merit. Section 127 of S. 1437, 
as reported, amends 28 U.S.C. 1291, the provision concerning the 
courts of appeal's jurisdiction of appeals from final decisions of the 
district courts, to make clear that the courts of appeal have jurisdic
tion to hear appeals from decisions pursuant to Rule 35(b) (2) if the 
court grants a petitioner leave to appeal such a decision. The discus
sion of section 3725, infra, should be consulted here insofar as it deals 
with the issue on an appeal under section 3723 (b). 

SECTION 3724. APPEAL BY THE GOVERNMENT 

1. In General 
Section 3724 sets forth the limited circumstances under which the 

government may appeal in a Federal criminal case, as a matter of 
right, to a United StateEi Court of Appeals, and one instance in which 
it,may petition for leave to appeal, pamllel to section 3723 (b). The 
section is patterned closely upon 18 U.S.C. 3731, but expands Jt in 
minor respects to achieve a more rational fulfillment of the Con
gressional intent. 

• See Oarroll v. Unlte/l StateR. RII71rn notp 4. . 
e United States v. More, 7 U.S. (3 Crancb) 1159 (18015) ; Untied Staiel! v. SanDell, 144 U.s. 

810 (1892). 
7 See Ooppedge v. United States, 360 U.S. 438. 441--442 (1062). 
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fZ. Provisions of S. 143'7, as Rep01?ted , 
Under subsection (a) of section 3724, the government is authorI:z;ed 

to appeal to a United. States Court of Appeals from a decision, judg
ment, or order of a district court in a criminal case, dismissing an in
dictment or information, terminating a prosecution· in favor of a 
defendant, permitting withdrawal of a plea of guilty or nolo 9on~ 
tendere, or granting a new trial after verdict or judgment, as to one 
01' more counts, unless further prosecution of. the case would be pro
hibited under the double jeopardy clause of, the Constitution. This 
primarily continues provisions of 18 U.S.C. 3731. 

The phrase "terminating a prosecution in favor of a defendant" (as 
to one or more counts) has been added in ordeY:' to insure that the sec
tion receives its curreptlyacknowledged scope of permitting govern
mental appeals in all cases save those where the Constitution. prohibits 
the appeaJ.s The added phrase ,makes elear, for example, that tho 
granting of a motion in arrest of judgment may be an appealable type 
of order, and that the section is not to be constru€ld as limited to 
o~ders styled in the form of a dismissal of the indictment or informa
tion. This codifies' current law.9 

The Committee has included in the statute for the first time the 
ability to seek review of a decision, judgment, or order permitting 
withdrawal of a plea of guilty or nolo contendere or granting a mo
tion for a hew trial after verdict 01' jUdgment. Since, 'in either situa
tion, the result of a successful appeal would be the reinstatement of 
the conviction, it is clear that there is no constitutional problem in so 
providing.10 Nor, although present law contains no provision for a 
government appeal in these circumstances,l! is there any valid justi
fication for not extending the right to appeal to them. The consequence 
of an erroneous, uncorrected decision on the la.w by a district court 
permitting withdrawal of a guilty plea or granting a motion for a new 
trial after verdict is that the government must retry the individual. 
Not only is such a process costly and needlessly consumptive of pre
cious judicial resources, but there is no guarantee that the second trial 
will produce a guilty verdict since, by the passage of time, crucial 
witnesses ma.y become unavailable. Since 18 U.S.C. 3731 currently re
flects a Congressional determination to .permit a government appeal 
in all similar circumstances, such as the' dismissal of an indictment 
after verdict or the granting of a. motion in a.rrest of judgment, no 
sound policy reason exists for not affording the same right in the in
stances referred to. Because of the preva.iling requirement for prior 
authol'iza.tion by the Solicitor General of all government a.ppea.ls/ 2 

the Committee does not anticipate that the modest enlargement of the 
statute proposed here will give rise to problems. On the contrary, as a 
result of the careful screening process within the Solicitor General's 
Office and the ensuing high incidence of successful appeals under the 

8 See United States v. Wilson, 420 U.S. 332 (1975) ; Serfass v. United States, 420 U.S. 
377 (1975). 

D Sec United States v. Esposito, 492 F.2d 6 (7th Clr. 1973), cert. denied, 414 U.S. 1135 
(1974). 

10 Unitecl States v. Wilson, supm note 8. 
11 Sec, e.~. Unite,! States v. Alberti, -- F.2d - (2d Cir, 1977) ; UnitccZ States v, 

Taylor, 544 F.2d 347 (8th Cir, 1970), Of course', the extraordinary writ of mandamus 
may be available but only j.n n situation in which a district judl;e has acted wholly 
arbltrariIy, not where he has "merely" acted erroneously or unlawfully. 

1!l 28 C.F.R. § 0.20 (b). 

~--------------------------------------------------
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government appeals statute today, it is probable that permitting ap
peals from unwarranted district court mlings requiring retrials will 
produce a net saving of judicial time and resources. 

Subsection (b) permits the government to appeal to a court of 
appeals from a decision, judgment, or order of a district court sup
pressing or excluding evidence or requiring the return of seized prop
erty in a criminal proceeding, if the decision or order was not made 
during the interval between the time jeopardy attached and the return .. 
of the verdict or finding, and if the government attorney certifies to the' 
district·.court that the evidence is a substantial proof of a fact mate
l'ial to the case. This continues the provisions of 18 U.S.C. 373l,13 

Subsection. ( c) provides that· the government maya ppeal to a court 
of appeals from a decision or order of a district court denying an 
applIcation for an order authorlzing or approving the interception 
of. a private oral communication, provided the attorney for the gov
ernment certifies to the district court that the appeal is not taken for 
purposes of delay. This reenacts the authority contained in existing 18 
U.S.C. 2518 (10) (b). 

Subsection (d) is parallel to section 3723 (b), which applies to de
fendants. It permits the filing of 'a petition for leave to appeal an 
order granting or denying a'motion under Rule 3'5 (b) (2). The dis
cussionof section 3725 contains material relating to the issue on a 
section 3724 ( d) appeal and should be consulted here. 

Subsection. (e) requires that government appeals be diligen~ly 
prosecuted. 

Subsection (f) states that the provisions of this section shall be 
liberally construed to effectuate their purposes. This carries forward 
the final paragraph of 18 U.S.C. 3731,14 

SECTION 3725. REVIEW OF A SE:NTENCE 
1. In GeneraZ 

This section establishes a limited practice of appellate review of 
sentences in the Federal criminal justice system. The Committee is 
especially indebted to the work of former Senator Roman L. Hruska 
for the contents'of this section. He has led a long and steadfast effort 
to introduce appellate review of sentencing-an effort stretching back 
over several Congresses.15 

Appellate courts have long followed the principle that sentences 
imposed by district courts within legal limits should not be disturbed.16 

13 The "not made" clause has been slightly modified to make clear that the government 
may appeal from nn order granting a motion to suppress or exclude evidence entered after 
a flndln~ of guilt. See United States v. Beck, 483 F.2d 203 (3d Clr. 1973), cert. denied, 414 
U.S. 1132 (1974). The Committee determined to continue the ~overnment's Inability to 
appeal when a suppression motion Is granted during the trial, because of the Interruption 
thereby occasioned; however, the Committee Intends that an appeal be permitted in the 
situation In which a c1efenda.nt purposely waits until after the onset of jeopardy to move 
for suppression of evidence. See Unitell State8 \'. lIIoon, 491 F.2d 1047 (5th Cir. 1974) ; 
Serfa88 v. United States, 8ltpra, note 8. The result that a defendant should not be able, 
through deliberate bypass, to deprive the government of Its right to appeal is consistent 
with the congressional judgment embOdied in Rule 12 (e). F.R.Crim.P. (effe-ctive Decem
ber 1, 1975), which requires federal courts to determine motions prior to trlnl if to defer 
tho determination would adversely affect a party's right to appenl. See also Uniterl State,~ 
Y. Kehoe, 516 F.2d 78 (5th Cir. 1975), holding that. in comparable circumstances, the gov
ernment would not be precllJ(led from seeking redress from the granting of a dilatory 
motive to dismiss the indictment. Cf. also Lee y. UniterZ States, - U.S. - (1977). 

1-1 See UlIiterl States Y. "liberti, supra note 11. 
m See Hearings, IIp. 1561>-1574. . 
,. An exception is contempt .. See Green Y. U1~ited StMes, 356 U.S. 160 (1958); Untted 

States Y. Bukow8Toi, 435 F. 2d 1004 (7th Cir. 1070), cert. denied, 40.1 U.S. 911 (1971). 
Another exception was enacted in title X of the Organized Crime ContrOl .A!ct of 1970, P.L. 
91-452 (Oct. 15, 1970), and codified in present 18 U.S.C. 11576. 
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The senwncing provisions of S. 1437 are designed to preserve the con
cept that theaiscretion of a senwncing judge has a proper place in 
sentencing and should not be displaced by the discretion of an appel
late court. At the same time, they are intended to afford enough guid
ance and control of .the exercise of that discretion to promote fairness 
and rationality, and to reduce unwarranted. dispa!"ity, in sent~ncing. 
Section 3725 accommodates all of those consIderatIOns by makmg ap
pellate review Of sentences available equally to the defendant and the 
government, confining it to cases in which the senwnces imposed depart 
from established norms, and limiting the scope of review to the ques
tion whether the sentence is "clearly unreasonable." 

It is an anomaly to provide for appellate correction of prejudicial 
trial errors and not to. provide for appellate correction of clearly 
unreasonable sentencesY The reason g.ivell for unavailability of ap
pellate review of sentences under current law is the fact that sentencing 
judges have traditionally had almost absoluw discretion to impose 
any senwnce legally available in a particular case. In doing so, the 
judges have not been required to state reasons for their decisions,18 
and rarely have done so. Thus, even if appellate review of sentences 
were available unaer current law, the courts of appeals would have 
difficulty assessing the reasonableness of a senwncing decision since 
they would be unable to tell in many cases why the sentences in two 
apparently similar cases were different. 

The syswmatized sentencing system introduced by part III of the 
Code, including the use of senwncing guidelines promulgated by a 
newly created Sentencing Commission, as provided in chapter 58. of 
title 28, United States Code, should do much to eliminate unwarranted 
disparities in Federal sentences. Yet each offender stands before a court 
as an individual, different in some way from other offenders. The of
fense, too, may have been committed under highly individual circum
stances. Ev~n the fullest consideration and the most subtle apprecia
tion of the pertinent factors-the facts in the case; the mitigating or 
aggravating circumstances; the offender's characteristics and criminal 
history; and the appropriate purposes of the sentence to be imposed 
in the case-cannot invariably result in a predictable sentence being 
imposed. Some variation is not only inevitable but desirable. 

It is expected that most senwnces will fall within the ranges rec
ommended in the senwncing guidelines. Only if a judge believes that 
there are 011'ense or offender characteristics that justify a sentence dif
ferent from that provided in the applicable guideline should the judge 
deviate from the guideHne's recommendation. If the sentences differs 
from the guideline sentence, the judge is required to state specific rea
sons for the senwnce outside the guideline. Because sentencing judges 
retain under S. 1437 the fiexibHity of sentencing outside the guidelines. 
it is inevitable that some of the sentences outside the guidelines will 
appear to be too severe or too lenient. 

Appellate review of sentences is essential to assure that the guide
lines are applied properly and to provide case law development of the 
appropriate reasons for sentencing outside the guidelines. This, in 

17 See Hearings, pp. 5649-5653 (statement of the Hon, Marvin E. Frankel). 
,. See United States v, Dorszvn8ki, 418 U.S, 424 (1974) (relating to the youth Correc

tions Act). 
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turn, will assist the Sentencing Commission in refining the sentencing 
guidelines as the need arises. For examl?le] if the courts found. tha,t a 
particular offense or offender characteTIstIc that was not consIdered, 
or not adequately reflected, in formulation of the guidelines was an 
appropriate reason for imposing sentences that differed from those 
,-ecommended in the guidelines, the Sentencing Commission might 
wish to consider amending the guidelines. 

Although some-persons have challenged the wisdom and validity 
of permitting an appea.] of a sentence by the govemment) the Oommit
tee is convinced that neither objection has merit. . 

It is clearly desirable, in the interest of reducing unwananted sen
tence disparity, to permit the government to appeal and have increased 
a sentence that is below the applicable guideline and that is fmmd to 
be "clearly unreasonable". If only the defendant could appeal his sen
tence, there would be no effective opportunity for the reviewing courts 
to correct the injustice arising from a. sentence that was patently too 
lenient.1o The Imequal availa.bility of appellate review, moreover, 
would have a tendency to skew the system, since if appellate review 
were a one-way street, so that the tribunal could only reduce excessive 
sentences but not enhance in a.dequate ones; then the effort to achieve 
greater uniformity might well result in a gradual scaling down of 
sentences to the level of the most lenient ones. 

1Vith respect to validity, it seems similarly evident that a system, 
such as is contained in S. 1437, in which sentence increase is possible 
as a consequence of Eentence review initiated by the government is 
not objectionable on constitutional grounds. The Supreme Court has 
never held that the increase of a defendant's sentence upon review 
constitutes double ·jeopardy.20 To the contrary, all indications from 
the Court's opinions are that it does not. For example, the COUl't has 
long been of the view that, a defendant whose conviction is overtumed 
on appeal, or who is tried in a de novo proceeding, may, without there 
being a violation of the. double jeopardy clause,. receive a higher 
sentence upon the second triaJ.21 In North Oarolina v. Pearce,22 the 
Court indicated that it could not be said "that the constitutional guar
antee against double jeopardy of its own weight restricts the imposi
tion of an otherwise lawful single punishment for the offense in ques
tion." Allowing a sentence to be increased upon review produces a 
single punishment within lawful limits. Signi,ficantly, Title X of the 
Or~'anized Crime Control Act of 1970 includes a provision (18 
U.S.C. 3576) permitting a sentence imposed under the dangerous 
special offender provision to be increased. upon appeal by the United 
States. Thus, Oongress'is already on record as endorsing the validity 
of such a law. Moreover, the Senate Judiciary Committee Report on 

,. ThIs would be the case ,even If the appellate court were authorized to augment (ns well 
as diminish) the sentence, since It is un1!kely that a defendant wouW choose to appeal, 
on the basis of alleged excessiveness, a sentence deemed by the reviewing court so inade
quate as to warran t enlmncement. Such a system, moreover, places an undesirable strain 
on the defendant's right to seek sentence review, For these reasonS, intm' alia, such a 
scheme has been described as the "least desirable solution", A.B.A. Standards Relating to 
Appellate Review of Sentences 57-58 (Approved Draft 1968), and was rejected by the 
Committee. 

20 See Flemi8tel' v. United States, 207 U.S. 372 (1907), amI Ocampo v. Unitml States, 
234 U.S. 91 (1914) (construlnl; a statute applicable to the Phllllpines und i<1entlcal to the 
Double Jeopardy Cluuse as'permitting sentence Increase where the defendant appealed) 
( 

21 See North Oal'olina v, Pearce, 395 U.S. 711 (1069) ; Oolten v. Kentucky, 407 .U.S. 104 
1972) ; Ohaffin v. Stynchco1nbe, 412 U.S, 17 (1973) . 
.. Supra note 21. 
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the Organized Crime Control Act contains a detailed defense of the 
constitutionality of the aspect permitting the United States to appeal 
a sentence, concluding, on the basis of N ol'th Oaroli11.1); v. Pearoe, supra, 
and other cases that: 23 

A defendant whose sentence is increased on review taken 
by the Government is not, in the language of the Fif·th 
Amendment, "twice put in jeopardy." Instead, concerning 
his sentence, the defendant is once in jeopardy continuing 
until termination of an orderly process of sentence review 
and revision. * * ;I< • 

More recent Supreme Court decisions, involving not retrial as in 
Pearce but the even more closely analogous situation of government 
appeal of dismissals, strongly reinforce this conclusion. Thus, in 
United States v. "Wilsontl upholding a government appeal from a 
dismissal of an indictment by a trial court after a guilty verdict, the 
Court observed: 25 

[W]here there is no threat of either multiple punishment 
or successive prosecutions, the Double Jeopardy Clause is not 
offended. In various situations where appellate review would 
not subject the defendant to a second trial, this Court was 
held that an order favoring the defendant could constitution
ally be appealed by the Government. * * * 

Under this rationale, a government appeal as to sentence would 
raise no double jeopardy b3.rrier since it would not, if successful, 
subject the defendant to a second trial. The fact that the appeal itself 
would constitute an additional proceeding as to sentence is clearly 
not what the Court had in mind in referring to a "second trial", any 
more than the taking of the appeal in "Wilson was deemed a "second 
trial." In addition, although the Court held in United States v. Jen
lcin~ 26 that double jeopardy balTed a gove~'nment appeal where 
"further proceedings of some sort, devoted to the resolution of fac
tual issues going to the elements of the otfeme oharged; would have 
been required upon reversal and remand" (emphasis supplied), such 
is plainly not the case with respect to sentence review. 
12. Provisions of S.1.4-'J7, as Reported 

Section 3725 is <:oncernedonly with sentences imposed for felonies, 
and provides no -appella;te review of sentences imposed in misdemeanor 
cases. Excluded 'also from the provisions of tIllS section is a senltence 
provided for ina plea .agreement,and a sentence which is within the 
sentencing guideline promulgwted by the Sentencing Commission 'pur
suant to 28 U.S.C. 994 (a) (1) 'and dete:rmined by the sentenoing judge 
to be applicable to the case. Such serutences Cc'1,nnot be reviowed for 
propriety of the sentence; they can, however, be reviewed for errors in 
law to ·the extent pernlilbted by current law ~ and for errors in the 
application df the ,guidelines, pursuant to Rule 35 of [t!he Federal Rules 
of Criminal Pro:ledure 'and sections 3723 (b) and 3724 (c1) of the Code. 
The issue presenJtec1 when 'a motion is maide under Rule 35 (b) (2) and 

2.1 S. Rept. No. 91-617, 91st Cong., 1st Sess., p. 94 (1969). 
"' 420 U.s. 332 (1975). 
"" ld. nt 344. 
"" 420 U.s. 358 (1975). 
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reviewed under section 3723 (b) or 3724(d) is whether the sentencing 
judge erred in d~termining thaIt 'a paIticular guideline; rather Ithan 
another one, a.pplied to a particular case. That issue can be raised >and 
reviewed only under that rule 'and those sections, and not under secJtion 
3725. 

The sentence rov.-iew ;process lmder section 3725 hegins under sub
sections (a) and (b) witJh Ithe filing of notice of appeal of sentence 
with the cour'l:, of .appeals. Bo1Jh 'c1efendantsand the government may 
o'b!tain review, but each will do so under different criteria. A. defendant 
may appeal a sentence only if the sentence exceeds the maximum pro
vided in the sentencin.g guideline determined by the sentencing judge 
to :be lapplicable. A.ppeal 'by the defendant is also permitted if 'any 
portion of the term of imprisonment subject Ito the defendant's early 
release is less than .a minimum' esta;b.Jished in tha.t sentencing guide
line. The government may 'Peti-tion for review of a sentence if it is 
less :than ,the minimum sentence established hy Ithat guideline. Similar
ly,the gove:r:nment may appeal if a greater pOI'lt:ion of tJhe tel'ln of 
imprisonment subjoot to the defendant's early release is provided for 
in -the sentence than a maximum established in Itha.tguideline, or if 'an.y 
early release eligibility is specified in the sen'tence in a case for which 
the applicable guideline fails to provide for such eligibility. 

The limitations on both defendant and government appeal based 
upon the size of the sentence imposed are further restrict'ions on the 
use of appeUate review of sentences in order to avoid unnecessary 
appeals.Olearly, sentences 'a.t Jt!he botJtom range are less likely ,to De 
abusive to defendants. The same applies to the government when 
sentences approach the upper rang-e of sentences avai1~.ble. The guide
lines provide a !practi~.al basis for dilitinguishing the cases where review 
is most needed from those where appeal would most likely be frivolous. 

Under subsection (c), the clerk of the court that imposed the 
sentence shall certify to the court of appeals tJlat portion of the record 
in the case that is designated as pertinent by either of the parties, the 
presentence report, and information submitted duting the sentencing 
proceeding, including the court's statement of reasons as called for 
by section 2003 (b). 

Under subsection (d), upon review of the record, the court of 
appeals is to determine whether the sentence is clearly unreasonable, 
having regard for: (1) the factors to be considered in imposing a 
sentence, as set forth in part III of this title, and (2) the reasons 
for the sentence stated by the sentencing court. 

Under subsection (e), if the court of appeals finds that the sentence 
imposed is not clearly unreasonable, it is to affirm the sentence. 

If the court determines that the sentence imposed is clearly unrea
sonable, and excessive, and the appeal was filed by the defendant, 
it is to set aside the sentence and either impose a lesser sentence, 
remand for imposition of a lesser sentence, or remand for further 
sentencing proceedings. 

If the court determines that the sentence imposed is clearly unrea
sonable, and insufficient, and the appeal was filed by the government, 
the court is to set aside the sentence and either impose a greater 
sentence, remand for imposition of a greater sentence, or remand for 
furtlher sentencing proceedings. It should be noted that a sentence 
cannot be increased upon 'a section 3725 appeal by the defendant. 



Section 3725. 1IQ60 

. The relationship between an appeal under section 3725, and a peti
tlOn for Jeave to appeal under section 3723 (b) or 3724 (d), may be clari
fied by this example: 

Assume that in sentencing a defendant for a Class E felony, a judge 
determines that a particula,r guideline applies to the case, an(l that 
guideline provides for imprisonment for a determinate term between 
18 and 22 months. The judge concludes, however, that because of cir
cumstances in the case that are not adequately reflected in the guide
lines, imprisonment for 15 months is the most appropriate sentence. In 
the opinion of the defendant, the judge is mistaken in his selection of 
the guideline, the applicable guideline is one specifying imprisonment 
for six months, and a term of 15 months is clearly unreasonable. The 
government, on the other hand, concludes that the applicable guide
line is one providing for imprisonment for 30 to 36 months; and a term 
of 15 months is clearly unreasonable. 

Under those circumstances, both parties can file Rule 35 (b) (2) mo
tions. If the sentencing judge becomes convinced that his selection of 
the guideline was erroneous, he can correct the sentence within 120 
days, regardless of whether or not either of the parties filed a Rule 35 
motion. He can correct the sentence even if, for example, the correction 
increases the sentence and the defendant, but not the government, has 
filed a Rule 35 motion. A due process attack on such an increase, based 
upon cases such as N O1'th Oa1'olina v. Pearce, supra note 21, would put 
in question only the power so to increase a sentence where the de
fendant but not the government has filed a Rule 35 motion. It would 
not affect such an increase following a government motion, or solely 
on the sentencing court's motion, particularly in view of the severabil
ity provision in section 131 of the bill. Even on the narrow question 
raised by such an attack, the Committee is of the opinion that an in
crease is clearly consistent with due process, especial.ly since the sen
tencing court has the power to make the correction whether or not 
either party files amotion. 27 

For purposes of this example, we shall assume that both parties file 
Rule 35 motions and the sentencing judge, on reconsidering the matter, 
concludes that he has erred and Hiat the applicable guideline is one 
specifying 12 months' imprisonment, and reduces the sentence to nine 
months, justifying his departure from that guideline on the basis of 
circumstances not adequately dealt with, in his view, in the guidelines. 

Under those circumstances, the defendant can petition under section 
3723 (b) for leave to appeal the denial by the sente~cing judge of the 
defendant's motion to correct the sentence on the basls of the SlX month 
guideline, even though pa,rt of the relief sought by the motion was 
granted. The government can petition for leave to appeallmder section 
3724 ( d) on the basis of the granting, in part, of the defendant's Rule 
35 motion, and on the basis of the denial of the government's Rule 35 
motion. If.lea ve to appeal is granted under section 3723 (b) or 3724 (d), 
or both, the sole issue will be whether the sentencing court erred in its 
disposition of the Rule 35 motion or motions in question, by selecting 
the wrong guideline. The government, but not the defendant, can 
take an appeal as of right under section 3725, because the nine month 
sentence was shorter than the 12 month term specified by the guideline 

27 See generally IS. Rept. No. 91-617, 91st Cong., 1st Sess., at 93-99, 166-67 (1969). 
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determined by the judge to be applicable. The issue on that appeal will 
be whether the nine month term was clearly unreasonable. 

As to the procedures to be followed, the Committee intends that the 
Federal Rules of Appellate Procedure be applicable to a proceeding 
under this section. Many of these rules will be applicable as they now 
exist; others may need modificat.ion. The Committee expects that the 
Judicial Conference .. and its Advisory Committees will issue specific 
proposed amendments to cover the details of these procedures where 
necessary. 

The Committee 'believes that seotion 3725, when read with Rule 35 
a.rrd sections 3723 (b) land 3724 ( d), creates Ifor the first time a compre
hensive system of review of sentences that permits the appellate 'process 
to focus u,ttention on Ithose sentences whose review is orucial to the 
functioning of the sentencing guidelines system, While providing ·ade
quate means for correction of erroneous and clearly unreasonable 
sentences:' 

28 See Hearings. pp. 8608.8873, 8887. and 8953. 
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CHAPTER 38.-POST-SENTENCE ADMINISTRATION 

Chapter 38 consists of five subchapters which cover the ndministra
tion of the various types of sentences imposed under chapters 21, 22, 
and 23. Subchapter A provides for the appointment of probation offi
cers and sets forth their duties. In addition, it provides for special 
probation and record expungement procedures for drug possession 
offenses. Subchapter B covers the payment and collection of fines 
which may be imposed under chapter 22. Subchapter 9 sets forth the 
procedures governing those persons sentenced to a prIson term. Sub
chapter D provides the mechanism for the Parole Commission to use 
in setting a release date for a prisoner whose term of imprisonment in
cludes a period of eligibility for early release; and Subchapter E sets 
out the procedures governing post-release parole conditions and 
supervision. 

SUBOHAPTER A.-PROBATION 

(Sections 3801-3807) 

This subchapter contains the provisions for implementation of a 
sentence to probation pursuant to chapter 21 or the placement of 
juvenile delinquents on probation pHrsuant to section 3603. The sub
chapter, for the most part, carries forward current law concerning 
the appointment of probation officers by the courts and the powers 
and duties of probation officers. 

SEOTION 3801. SUPERVISION OF PROBATION 

Section 3801 requires that a person sentenced to a term of probation 
under chapter 21, or a juvenile delinquent placed on probation pur
suant to subcha:pter A of chapter 36, be supervised by a probation 
officer to the degree warranted by the condjtions of probation . 
. Current law does not treat probation as a sentence, but rather treats 
It as ~ suspension of the execution or imposition of sentence.1 'While it 
con tams no general requirement of probation supervision, it does 
a.ssume that probationers will be supervised by requiring that proba
tIOn officers report to the courts on the conduct of probationers.2 

'18 U.S.C. 3.651. In the case of juvenile delinquents, probation seems to be an alterna
tive to suspenSiOn of an adjndication of delinquency or disposition of the delinquent, and 
to commitment to the Attorney General, ruther than the result of suspending adjudication 
or disposition. See 18 U.S.C. 5037(b). 

• 18 U.S.C. 3653 and 3655. 
(1063) 
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'While current law permits a juvenile delinquent to be placed on 
probation,S it does not specifically provide that probation officers and 
the courts have the same duties as to juvenile probationers as they 
have as to adult probationers. 

SECTION 3802 • .A.PPOINTMEN'.r OF PROBATION OFFICERS 

Section 3802 is largely derived from 18 U.S.C. 3654. Subsection (a) 
requires each district court of the United States to appoint suitable and 
qualified persons to serve as probation officers under the direction of the 
court, with or without compensation. Those appointed with compen
sation are removable by the court for cause, rather than removable at 
the discretion of the court. The change was made upon the recom
mendation of the Probation Committee of the Judicial Conference. 
Volunteers serving without compensation remain subject to removal 
at the discretion of the court. Under existing law, the court is author
ized, rather than required, to appoint probation officers since the 
original reason for enacting probation legislation was to grant the 
courts the power to suspend sentences and appoint, probation officers, 
procedure which the oourts had sought to exercise without specific 
authority.4 

Existing law also provides that probation officers be "suitable" but 
does not include the requirement that they be "qualified" by training 
or background to be probation officers. Existing law also provides that 
probation officers serve without compensation except when it appears 
that the "needs of the service" require compensation. This provision 
has b('.{!.n dropped as outmoded in recognition of the importance of a 
quali.fied professional probation system. Of course, the courts may con
tinue to use the services of qualified volunteers. 

Section 3802 (b) carries forward the existing provision concerning' 
the order of appointment of a probation officer. 

Subsection (c) carries forward the existing provision permitting 
designation of a chief probation officer by the court to direct the work 
of all probation officers serving within the judicial district. The provi
sion has been amended from current law to make clear that each judi
cial district has only one chief probation officer even if the district has 
more than one division or place of holding court. 

SECTION 3803. DUTIES OF PROBATION OFFICERS 

Section 3803 carries forward the provi~lions of 18 U.S.C. 3655 re
lating to the duties of probation officero with respect to supervision of 
probationers ahd parolees and the keeping of records and making of 
reports. The section includes a number of specific requirements not 
in current law including the requirements that the probation officer 
be responsible for supervision of any probationer known to be within 
the judicial district (in order to clarify supervisory authority over 
probationers transferred into his district or temporarily present in 
the district), that he conduct pre-release and pre-parole investigations 
of persons eligible for release from imprisonment, and that, when re
quested, he supervise and furnish information about persons on. work 

318 u.s.c. 5037(b). 
• See H. Rept. No. 1377, 68th Cong., 2nd Sess. (1925), p. 1. 
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release, furlough, or other authorized release. The section also provides 
that the probation officers will perform duties with respect to parolees 
as directed by the Parole Commission rather than by the Attorney 
General as under current law. This change is made in keeping with the 
independence of the Parole Commission under 18 U.S.C. 4202 in cur
rent law and the new chapter 39 of title 28, United States Code. The 
current law provisions requiring probation officers to keep records of 
money received from probation~rs have been dropped as unnecessary 
since it is not the responsibility of the probation officer to perform such 
functions as collecting fines imposed by the courts. 

SECTION 3804. TRANSPORTATION OF A PROBATIONER 

This section carries forward the provisions of 18 U.s.C. 4283 permit
ting a court to order a Uliited States marshal to furnish transportation 
to a person placed on probation to 'the place where he is required to go 
as a condition of probation. Under existing law, the court may order 
subsistence expenses for the probationer whIle traveling to his destina
tion, not to exceed thirty dollars. SeCtion 3804 would not specify a lim
itation on the amount of subsistence which could be paid, but would 
permit the Attorney General to prescribe reasonable subsistence 
payments. 

SECTION 3805. TRANSFER OF JURISDICTION OVER A PROBATIONER 

Section 3805, relating to transfer of jurisdiction over a probationer 
from one court to another, is derived from 18 US.C. 3653. Both cur
rent law and section 3805 require the concurrence of the court receiv
ing jurisdiction in the transfer of jurisdiction. Section 3805 provides 
that the transfer of a probationer to another district may b~ made 
either as a condition of probation or with the permission of the court, . 
w,hile .18 US.C. 3653 provides for transfer of a probationer "from 
the district in which he is being supervised." The ability of the sen
tencing judge to provide that the defendant move or go to another 
district as a condition of probation 5 could prove to be a very useful 
aspect of an effective sentence to a term of probation. It could be used 
in conjunction with a condition to work at particular employment 
or pursue a particular course of study.6 Perhaps most important, it 
could provide the judge with an alternative to a term of imprisonment 
in the situation where that would otherwise be the only alternative to 
returning the defendant to an environment that would make tihe com-
mission of another offense quite probable. . 

Section 3805 would also permit a court to which jurisdiction over 
a probationer was transferred to exercise all the powers over the pro
bationer that are permitted by this subchapter or chapter 21. Under 
18 US.C. 3653, the court to which jurisdiction was transferred could· 
not change the period of probation without consent of the sentencing 
court:. ~he yommittee believes that it is unnecessary to retain this 
restnctlOn sm~e tihe new jurisdiction is in a better position to lrnow 
whether a change in the term of probation is justified. In addition, the 
change should result in simplifying sentencing on new charges, by 

5 See section 2103 (I» (14). 
6 Section 2103(b) (5). 
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permitting the transfer of jurisdiction over the probationer to the 
district in which the new charges have been filed so that the sentencing 
judge may adjust the terms of probation as needed to serve the pur
pose.'3 of sentencing on the new charge. 

SECTION 3806. ARREST AND RETURN OF A PROBATIONER 

Section 3806 continues the provisions of 18 U.S.C. 3653 which 
authorize the arrest and return of a probationer to the' court having 
jurisdiction over him when there has been a violation of a condition 
of probation. The Committee intends that any probationer arrested for 
violation of a condition of probation be returned to the district in 
which he is being supervised even if the arrest is in a different district. 
The provisions of 18 U.S.C. 3653 concerning issuance of a. warrant, 
and authority of a probation officer to arrest with or without a warrant, 
are covered in section 3016 (United States Probation System) and in 
Rule 32 of the Federal Rules of Criminal Procedure (Sentence and 
Judgment), and revocation of probation and reimposition of sentence 
for probation violations 'a.re {!overed in revised Rule 32 ( e) of the Fed
eral Rules of Cr1minal Procedure and-in section 2105. 

SECTION 3807. SPECIAL PROBATION AND EXPUNGE~IENT PROCEDURES FOR 
DRUG POSSESSORS 

Section 3807 carries forward the provisions of 21 U.S.C. 844(b) 
relating to special probation without entry of judgment for first 
offenders found guilty of violating section 1813 (Possessing Drugs) if 
there has been no previous conviction of an offense l~nder a Fede~al 
or State law relating to controlled substances; The sectIOn also permIts 
expungement of records for persons placed on probation· under the 
section if they were under the age of twenty-one 'at the, time of the 
offense and did not violate a condition of probation. Technical amend
ments were made in the section to conform former 2,1 U.S.C. 844 (b) 
references and terminology to those of the new Criminal Code. 

In addition, the Committee amended the bill in the course of its 
debates to provide a new expungement provision for conviction of an 
offense under section 1813 if the conduct involved only possession of 
marihuana. If the amount of marihuana is thirty grams or less, the 
court is directed to enter an expungement order for the first or seeond 
offense after payment of any fine imposed by the court, and, for a 
tllird offense, after payment of any fine and a lapse of one year from 
the date of conviction. If the offense involves an amount of marihuana 
in excess of thirty grams, the court in its discretion may enter 'an 
expungement order after payment of any fine imposed and a lapse of 
one year from the date of conviction. It is implicit in the summons 
procedure and the Committee amendment that records maintained by 
police regarding violations involving simple possession of marihuana 
are not records of arrest, should be separately compiled and main
taiIled apart from records of arrest, should not be disseminated in an 
identifiable way to any person or 'agency for any purpose other than 
research, and, after expungement, should be destroyed. 
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SUBCHAPTER B.~FlNES 

(Sections 3811-3813) 

Section 3811. 
Section 3812. 

This subchapter is designed to increase the efficiency with which 
the government collects fines assessed against criminal defendants.1 

Present law, 18 U.S.C. 3565, provides that criminal fine judgments 
"may be enforced by execution against the property of the defendant 
in like manner as judgments in civil cases." Thus, the Federal govel'll
ment is greatly confined by State law and must litigate in order to 
collect a fine frOlll all uncooperative defendant. These relatively cum
bersome procedures have resulted in less than successful collection 
efforts' by the United States. The consequent" awareness by criminal 
defendants that they may be able to avoid paying fines with relative 
impunity bodes ill for respect for the law. 

This subchapter attempts to remedy this situation by treating crim
inal fine judgments as tax liens for collection purposes, thereby mak
ing a.vailable the summary collection procedures used iby the Internal 
Reyenue Service. Foremost among these is the power to administra
tively levy against the property of the defendant, which permits 
realization of the amount of the fine without litigation. 

The collection procedures of the subchapter are also made a.pplicable 
to execution of orders to pay restitution, pursuant to section' 2006. 

SECTION 3811. PAYMENT OF A FINE 

Section 3811 provides for the payment of a fine imposed under chap-' 
tel' 22 to the clerk of the sentencing court to be forwarded to the 
United States Treasury for credit to the Vict.im Compensation Fund 
established by section. 4111. The Committee believes that it. is fitting 
and proper that criminal fines be used to finance the fund set up 'to 
compensate victims of crime. Restitution, in whatever form, and even 
if not done voluntarily, as here, may nevertheless be a step toward 
rehabilitation. 

The section requires either immediate payment or payment by the 
time and method specified by the sentencing court. This latter pro
vision is in recognition of the authorization granted the court by sec
tion 2202 (b) to permit payment of a fine in specified installments. 

SECTION 3812. COLLECTION OF AN UNPAID FINE 

Section 3812 requires the sentencing court, whenever a fine is im
posed, to provide the Attorney General wath certain certified infor
mation. The Attorney G~neral is then made responsible for the col
lection of those fines should they not be paid at the time required. This 
retains the basic current law that vests the duty of collecting fines in 
the Attorney General. ' 

In the case of all fines imposed, subsection (a) requires the distruct 
court that imposes sentence to certify to the Attol'lley General speci
fied information about the defend alit and the fine, most of which is 

1 For a comprehensive discussion on collecting and paying tines and penalties, see 
testimony of William T. Plumb, Jr., Hearings, pp. 1709-1732. 
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identification infonnation and information relating to the case in 
which the fine is imposed and to the fine itself. The court is also 
required to certify any subsequent remission or modification of the 
fine, and to notrl.fy the Attorney General of any payments that the 
court receives with respect to previously certified fines. 

This provision, placing responsipility in the clerk of the district 
court, should improve the notification process and thus better insure 
that all fine-debtors are brought to the attention of the enforcing au
thorities in the Department of Justice. At the present time, there is 
no standardized procedure for notification of the United States at
torney. Rather, he receives notification of fines and payment difficulties 
through a number of methods, which increases the chance of admin
istratIve error. By centralizing the' responsibility for notification in 
the district court, section 3812 lessens this chance. 

Subsection (b) places the responsibility for collecting and enforc
ing criminal fines with the Attorney General. Since this responsibility 
is currently centered in the Oriminal Division of the Department of 
Justice and the United States attorneys, this provision effects no 
change in existing law. Rather than shifting the burden of enforce
ment (e.g., to the Inte~nal Revenue Service), the Oommittee has elee:t
ed to expand the enforcement powers of the .Tustice Department m 
order to strengthen the government's collection effort. The section 
also provides that an order to pay restitutipn, which the Attorney 
General is responsible for enforcing, does not create any right of 
action against the, Unitecl States by the person to whom restitution is 
to be paid because the defendant is unwilling or unable to pay, nor can 
the person who is supposed to receive restitution force the execution 
of the restitution order through a suit against the United States or sue 
the government for delay or negligence in execution.2 

SECTION 3813. LIEN FROVISIONS FOR SATISFACTION OF AN' UNPAID FINE 

1. In Gene7'al 
Section 3813 establishes the procedure by which the Attorney Gen

eral is to make collection of unpaid fines. This section significantly 
improves current practices by providing a Federal collection proce
dure independent of State laws and patterned' on the col1ection pro 
cedures utilized so successfully over the years by the Internal Revenue 
Service. ' 
11. P7'esent Fedeml Law 

The primary method of enforcement currently used by the Federal 
government is execution of the judgment, either against income (garn
ishment) or against real or personal property. ·Writs of execution 
are issnedby the district court and endorsed by the United States 
marshal. In the case of income executions, the procedures are dictated 
by the law of the State in which the Federal court sits; ~Where execu
tion is to be made ~¥ainst property, the procedure to be followed is 
that detailed in 28 u.S.O. 2001-2007; State law may also be used. In 
either ease, ho'wever, State law prescribes how much income may be 
garnisheed and the classes of property (e.g, homestead) that are 
exempt from Federal execution. 

• For further discussion, see Report on section 2006, 
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Criminal fine judgments are liens o.n pro.perty in the State to the 
same extent as a judgment o.f a co.urt· o.f general jurisdictien in the 
State is a lien. They may also. be perfected as liens under State law, if 
the law ef the State in which the district ceurt sits permits perfectien 
ef a lien based en a federal judgment in the same manner as previded 
fer judgments in' the State ceurts.3 Because ef State exemptio.n laws, 
o.ther perfected liens, and unclear title to. the pro.perty, enfercement o.f 
this lien (which under mest State laws is co.nfined to. real estate) by 
fo.reclo.sure and sale is usually net a realistic po.ssibility. The Co.mmit
tee regards the lien as a pro.tective first step, since it dees help insure 
the satisfactio.n o.f the debt sho.uld the defendant-debter wish to. trans-
fer the pro.perty. . 

The laws o.f several States allo.w a judgment credito.r (in the case o.f 
a criminal fine the United State go.vernment) to. o.btain an o.rder co.m
pelling the judgment debto.r (the defendant) to. make specified in
stallment payments where it is sho.wn that he .is receiving o.r will recei ve 
mo.ney fro.m any so.urce. This o.rder is called an installment payment 
order and results fro.m a Federal district co.urt hearing so.ught by 
the United States. No.tice must be given to.. the judgment debto.r so. 
that he may appear and co.ntest the mo.tio.n. 

Finally, Rule 69(a) o.f the Federal Rules o.f Civil Pro.cedure states 
in part that: 

In aid o.f the judgment o.r executio.n, the judgment credi
to.r ... may o.btain disco.very fro.m any perso.n, including 
the judgment debto.r, in the manner provided in these rules 
0.1' in the manner pro.vided by the practice o.f the state in 
which the district co.urt is held. 

The United States Atto.rney may use this rule to. o.btain finapcial 
info.rmatio.n abo.ut the debtor- defendant by o.ral or written depo.sitions 
PI' by written 'interro.gatories. In mo.st cases, the assistance o.f the dis
trict co.urt 0.1' a United States magistrate is necessary. 
3. P1'ovisions of S. 1437~ as Repo·rted 

Sectio.n 3813 (oa) eliminates the clerical pro.cedures necessary to. create 
judgment liens, by providing that the fine: . 

is a lien in favo.r o.r the United States upo.n all pro.perty be
longing to. the perso.n fined. The lien arises at the time o.f the 
entry o.f the judgment and co.ntinues until the liability is satis
fied, remitted, 0.1' set aside, 0.1' until it beco.mes unenfo.rceable 
pursuant to. the pro.visio.ns o.f subsectio.n (b). 

Under this,subsection" a lien similar to. a tax lien arises at the time 
o.f judgment, and, as sUbsectio.n (c) pro.vides, may be enfo.rced like a 
tax lien thro.ugh the use ·o.f the administrative levy pro.cedures. Fil
ing under subsectio.n (d) is necessary o.nly to. perfect the lien as against 
innecent third parties. 

This pro.cedure significantly alters current practices. As stated previ
o.l1sly, 28 U.S.C. 1962 pro.vides that: 

Every judgment rendered by a district Co.urt within a State 
shall be a lien en pro.perty located in such State in the same 
manner, to. the same extent and under the same conditio.ns as 
a judgment o.f a ceurt of general jurisdictio.n in such State, 

328 U.S.C. 1962. 
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and shall cease to be a lien in the same manner and time. 
Whenever the law of any State requires a jUdgment of a State 
court to 'he registered. recorded, docketed or indexed, or any 
other .act to be done, in a particular manner, or in a certain 
office or county or parish before such lien attaches, such re
quirements shall' apply only if the law of such State author~ 
izes the judgment of a court of the United States to 'be regis
tered, recorded, docketed"indexed, or otherwise conformed to 
rules and requirements relating to judgments of the courts 
of the State. 

These liens are usually only against real estate, and enforcement of ' 
the lien is often prevented by the State' law restrictions noted above. 
Further, the life of the lien is prescribed by the law of the State in 
which the district court sits. State la.ws usually require an abstract 
of judgment to be filed in the office of the county clerk~ county re
corder, or other State or countY'office~ A small recording fee is assessed. 
Most of· these procedul'allimitations and requirements are .eliminated 
by section 3813 (a). 

Subsection (b) changes current law· by imposing a twenty-year 
statute of -limitations on the collection of criminal fines. Under exist
ing law, the government's right to seek execution of a criminal sen
tence, including a fine, is not subject to time limitations.' Currently, 
such cases may be closed only through payment in full, death of the 
debtor, or Presidential pardon. The limitation period established by 
subsection (b) will J?ermit the closing of files by United States At
torneys·for cases which. are so old that collection of fines is unlikely. 
With the new enforcement tools of. section 3813, it seems reason
able to conclude that if a debtor is pursued unsuccessfully for the 
twenty-year period .it is unlikely.that additional enforcement efforts 
would prove fruitful. A number of unproductive .clerical tasks will 
thus be eliminated by this provision. 

The period for collection may be extended by a written agreement 
entered into by the defendant and the Attorney General prior to the 
expiration of the period. This allowance for an extension is similar 
to that existing in the tax area.5 

Subsection (b) also provides that the running of the twenty-year 
statute of limitations is to be suspended "during any interval for 
which the running of the period of limitations for collection of a tax 
would be suspended" pursuant to the following provisions of law: 

(A) 26 U.S.C. 6503(b), relating to cases where the assets of 
the taxpayer are in the control or custody of a court in a proceed
ing before any United States, District of Columbia, or State 
court; the suspension of the limitations period is also extended 
for six months after the court proceeding ends; 

(B) 26 U.S.C. 6503(c), relating to cases where the taxpayer 
is outside the United States if the absence is for a continuous 
period of at least six months; 

(C) 26 U.S.C. 6503 (f), relating to cases where the property 
of a third person has been wrongfully seized; 

(D) 26 U.S.C. 7508 (a) (1) (I), relating to cases where the per-
----

'Smith v. United State8, 143 F.2d 228 (9th Clr.), cert denied, 323 U.S. 729 (1944). 
• See 26 U.S.C. 6501(c) (4). . . 

L-______________________________ ._._._ 
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son is serving in the armed forces of the United States, or in sup
port of such forces, during time of war, or is ina hospital as a 
result of a combat injury, and for 180 days thereafter; aTIli 

(E) section 513 of the Act of October 17, 1940, 54 Stat. 1190, 
relating to cases where the person is serving in the military. 

Finally, subsection (b) provides that a lien becomes unenforceable 
and liability to pay a fine expires upon the death of the individual 
fined. This is in. keeping with present law, and reflects one of the 
differences between a criminal fine and a tax liability, despite their 
generally similar treatment in this statute. The word "individual" 
is used instead of "person" to exclude organizations such as corpora
tions from this proVIsion, and to avoid the argument that a fine against 
a corporation is extinguished on the. dissolution (and therefore 
"death") of the corporation. In such case, an existing fine will make 
the United States a creditor against the assets of the dissolved corpo
ration with whatever preferences the provisions of this section grant. 

Subsection (c) provides that certain sections of the Internal Reve-
nue Code of 1954, as amended, shan: 

apply to a fine and to the lien imposed by subsection (a) as 
if the liability of the person fined were for an internal 
revenue tax assessment, except to the extent that the applica
tion of such statutes is modified by regulations issued by the 
Attorney General to accord with differences in the nature of 
the liabilities. 

Among the provisions of title 26 incorporated by reference into sec
tion 3813, the most sigI)ificant, of course, ls the administrative levy 
power referred to previously. The following is a summary of the pro
visions of the tax code cross-referenced into section 3813 and made 
applicable to the collection of a fine: 

(i) 26 U.S.C. 6323, other than 6323 (f) (4), which contains notice 
and filing provisions, compliance with which is necessary to insure the 
validity of a tax lien against certain third persons; priority rules are 
also set forth; 

(ii) 26 U.S.C. 6331, which authorizes the Secretary to collect a tax 
by levy. on the property of a delinguent taxpayer if the lien has not 
been satisfied; as has been stated, lDcol'J;>orating this power into the 
scheme for collection of fines is the most sIgnificant change wrought by 
section 3813; it should be noted that 26 U.S.C. 6502, which establishes 
a six-year limitation period on the use of an administrative levy, has 
not been included in the section 3813 cross references from. title 26 i 
thus, the twenty-year period set forth in section 3813 (b) will also apply 
to the levy power in the area of criminal fine collection; 

(iii) 26 U.S.C. 6332, which requires surrender of property subject to 
levy, and also provides for enforcement of the levy by civil penalty; 

(iv) 26 U.S.C. 6333, which provides for demand by the Secretary 
of books and records relating to the property subject to levy ; 

(v) 26 U.S.C. 6334, which provides that certain property (includ
ing various unemployment benefits, retirement benefits, workman's 
compensation, and tools of a trade up to a value of $250) is exempt 
from levy; these exemptions are limited and standard; comparison 
should be made to the greater and more varied number of exceptions 
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provided for in State laws to which the Federal government is now 
subject; 

(vi) 26 U.S.C. 6335, which sets forth the procedure to be used in 
the sale of property seized pursuant to levy ; 

(vii) 26 U.S. C. 6336, which covers the sale of perishable goods; 
(viii) 26 U.S.C. 6337, which provides for redemption of property 

before sale, and, with respect to real property, redemption after sale; 
(ix) 26 U.S.C. 6338, which provides that a certificate of sale is to 

be given to the purchaser of the property sold, and that a deed shall 
also be given where the property sold is real estate; 

(x) 26 U.S.C. 6339, which provides that the certificate of sale and 
the deed are to have certain legal effects, including their use as conclu
sive evidence as to the regularity of the proceedings, the transfer of the 
right, title, and interest of the party delinquent,etc. ; 

(xi) 26 U.S.C. 6340, which requires records to be kept of all sales; 
(xii) 26 U.S.C. 6341, which requires the Secretary to determine 

which expenses are to be allowed in all cases of levy and sale; 
(xiii) 26 U.S.C. 6342, which sets forth the order in which the pro

ceeds of the levy and sale are to be applied to the taxpayer's liability; 
(xiv) 26 U.S.C. 6343, which authorizes the Secretary to release the 

levy and to return the property, or proceeds, where the property has 
been wrongfully levied; 

(xv) 26 U.S.C. 6901, which relates to the liability of a transferee in 
certain instances for a tax of the- transferor in order to prevent a 
successful transfer to avoid liability; 

(xvi) 26 U.S.C. 7402, which grants jurisdiction to the Federal courts 
in tax collection matters; 

(xvii) 26 U.S.C. 7403, which allows the filing of an action to enforce 
a lien, or to subject property to the payment of a tax, whether or not a 
levy has been made; the court may appoint a receiver- to enforce the 
lioo; -

(xviii) 26 U.S.C. 7405, which allows -a civil suit-to be brought to 
recover erroneous re-funds; 

(xix) 26 U.S.C. 7423, which authorizes the Secretary to-allow re
payment to-an officer or emplovee- of the United States of the full -' 
amount of sums that lll!lly be recovered against him in any court, for
any taxes collected by him or any damages recovered against him in 
connection with anything done .by him in the performance of his 
official duty; 

(xx) 26 U.S.C. 7424, which permits intervention by the United 
States in any civil action to assert -any lien on property which is the 
subject of the suit; 

(xxi) 26 U.S;C. 7425, which provides-for the discharge of a lien 
where the United States is not a party to the suit, unless notice of 
the lien was filed in the place provided for by law, according to 
the law of the place where the property was'situated; where a judIcial 
sale discharges a lien, the United States may claim the proceeds (be
fore their distribution is ordered) with the same priority that the 
lien had; the United States may also redeem real property sold to 
satisfy a lien, under certain conditions; 

(xxii) 26 U.S.C. 7426, which provides for suits against the United 
States by persons claiming an interest in the property levied, where 
the levy is claimed to be wrongful, or where the person claims an 
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interest in surplus proceeds; an exception is provided for the person 
against whom the tax was assessed, out of which the levy arose; 

(xxiii) 26 U.S.C. 7505(a), which provides that any personal prop
erty aC<J.uired by the United States in payment of, or as security for, 
debts arIsing out of the internal revenue laws may be sold by the Secre
tary in accordance with prescribed regulations; 

(xxiv) 26 U.S.C. 7506, which provides that the Secretary shall have 
charge of all real estate acquired by the United States pursuant. to 
the internal revenue laws, and may sell or lease the property, or, if 
the debt has been paid, release it to the debtor; 

(xxv) 26 U.S.C. 7508, which provides that certain acts relating to 
the operation of the internal revenue laws shall be postponed because 
of a war; 

(xxvi) 26 U.S.C. 7602, which authorizes the Secretary to examine 
books and records, summon the person having the custody of books 
and records to appear with them, and take testimony under oath for 
the purpose of determining liability under the internal revenue laws; 

(xxvii) 26 U:S.O. 7603, which provides for service of 'an adminis
trativ.e summons; 

(xxviii) 26U.S.C. 7604, which provides for enforcement of the 
swnmons; 
'. (xxix) 26 U.S.C. 7605, which covers the time and place of the 
examination authorized in section 7602 and provides for certain 
restrictions on the examination; 

(xxx) 26 U.S.C. 7609, which provides special procedures for sum-
monses served on third-party recordkeepers; " 

(xxxi) 26 U.S.C. 7610, which authorizes the payment o.f fees and 
costs to witnes'ses under certain provisions; 

(xxxii) 26 U.S.C. 7622, which authorizes employees of the Treasury 
Depart~~nt, designated by the ~ecretary, to administeI; oaths; 

txxxm) 26 U.S.C. 7701, whICh defines ter.rns used-throughout the 
rest of the title; 

(xxxiv) 26 U.S.C. 7805, which gives the Secretary authority to issue 
regulations governing enforcement of title 26, unless such authority 
is expressly granted to another person; 

(xxxv) 26 U.S.C. 7810, which establishes a revolving fund for the 
·redemption of real property, as provided in section 7425; and 

(xxxvi) section 513 of the Act of October 17, 1940, 54 Stat. 1190, 
which provides for the suspension of the statute of limitations, and the 
collection of taxes, for persons in military service. 

The Committee intends that the specialized terminology relating 
to tax collection in the cross-referenced provisions of the Internal 
Revenue Code be read, for purposes of this subchapter, as relating to 
the collection of a criminal fine. Thus, the term. "Secretary or the 
Treasury" would be read as "Attorney General" and the term "tax" 
would be read as "fine." To carry out this intention, section 3813 (c) 
authorizes the substitution of those terms and, in addition, authorizes 
the Attorney General to issue regulations for administration of fine 
collection which utilize appropriate terminology. -

Section 3813 (d) provides that a notice of a lien imposed under sub
section (a). is to b!3 considered a notice of a lien for taxes payable to 
the United States for the purpose of any State or local law providing 
for the filing of a notice of a tax lien. Because the lien created by a 
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criminal fine is to be treated as if it were a tax lien, the filing provisions 
of 26 U.S.C. 6323 will apply to fines. If the Attorney GeMral declares 
that State or local officials have determined that such filing is unac
ceptable, then 28 U.S.C. 1962, which provides for the registration, 
recording, docketing, or indexing of Federal court judgments, will 
apply instead. 

SUBOH..<\PI'ER C.-I1I!PIUSON1\-illNT 

(Secti~ns 3821-3825) 

Subchapter C contains the provisions for implementation of a sell
tence of imprisonment imposed under chapter 23. The subchapter 
generally follows existing law, except that custody of Federal pris
oners is placed in the Bureau of Prisons directly rather than in the 
Attorney General, thus giving the Bureau of Prisons direct authority 
to determine matters, such as the place of confinement of a prisoner, 
which are presently determined by the Attorney General. Provisions 
relating to the organization and responsibilities of the Bureau of 
Prisons hav~ been moved to chapter 37 of title 28, United States CQde.1 

SECTION 3821. IMPRISONMENT;OF A CONVIOTED PERSON 

This section is derived from existing law. 
Section 3821 (a) is derived from 18 U.S.C. 4082 (a) except that the 

new provision places custody of Federal prisoners directly in the Bu
reau of Prisons rather than in the Attorney General. This change is 
not intended to affect the authority of the Bureau of Prisons with 
regard to such matters as place of confinement of prisoners, transfers 
of prisoners, and correctional programs, but is designed only to sim
plify the administration of the prison system. Direct custody of pris
oners will be in the Bureau of Prisons, but the Director of the Bureau 
of Prisons will remain subject to appointment by the Attorney Gen
eraJ.2 and subject to his direction.s In addition, it is made clear that 
the custody of the Bureau of Prisons continues until the expiration of 
the term of imprisonment, until release at the expiration of his term 
less any time credited. toward service of his sentence pursuant to sec
tion 3824(b), or until early release pursuant to subchapter D. 

Section 3821(b) follows existing law· in providing that the 
authority to designate the place of confinement for Federal prisoners 
rests in the Bureau of Prisons.5 The designated penal or correctional 
facility need not be in the judicial district in which the prisoner was 

'28 U.S.C. 571 et 8C'1., as added to title 28 by section 122 of tbe reported bill. 
"28 U.S.C. 571, as added by section 122 of the reported bill. 
albld. 
'18 U.S.C. 4082(b). 
• United States v. Molntyre, 271 F. Supp. 991, 999 (S.D.N.Y. 1967), n1f'd. 896 F.2d 815D 

(2d Clr. 1968), cert. denied, 898 U.S. 1054 (1969). 
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convicted and need not be maintained by the Federal government.G 

Existing law provides that the Bureau may designate a place of con
finement that is available, appropriate, and suitable. Section 3821 (b) 
continues that discretionary authority with a new' requirement that 
the facility meet minimum standards of health and habitability estab
lished by the Bureau of Prisons.7 In determining the availability or 
suitability of the facility selected, the Bureau is specifically required 
to consider such factors as the resources of the facility C'A>nsldered, the 
nature and circumstances of the offense, the history and characteristics 
of the prisoner, the statements made by the sentencing court concern
ing the purposes for imprisonment in a particular case,S any recom
mendations as to type of facility made by the court, and any pertinent 
policy statements issued by the Sentencing Oommission pursuant to 
28 U.S.O. 994(a) (2). After considering these factors, the Bureau of 
Prisons may designate the place of imprisonment in an appropriate 
type of facility described in chapter 37 of title 28, United States Code, 
added to title 28 by section 122 of the reported bill, or may transfer 
the offender to another appropriate facility. If, however, it is believed 
that an offender who is serving a term of imprisonment should be 
placed in a facility suitable for care or treatment of a mental disease 
or defect that requires his ,custody in such a facility, this can be done 
in the situation where the defendant objects to transfer to a facility 
by the Bureau of Prisons by court order under section 3614 (Hospitali
zation of an Imprisoned Person Suffering from Mental Disease or 
Defect). 

If a prisoner seeks voluntary commitment from the Bureau of Pris
ons or the Bureau of Prisons seeks transfer of a person to a mental 
facility and he does not object, no hearing is necessary. In addition, if 
the term of imprisOllment of.a prisoner committed to a facility for treat
ment or care of a mental disease or defect is about to,expire, and the 
director of the facility certifies that the prisoner is presently suffering 
from a mental disease or defect as a result of which his release would 
create a substantial risk of serious bodily injury to another person or 
serious damage to property of another, the person may be committed 
pursuant to court order under section 3615 (Hospitalization of a Per
son Due for Release but Suffering from Mental Disease or Defect) if 
no suitable state arrangements can be made. 

In the absence of unusual circumstances, FederaL courts currently 
will not review a decision as to the place of confinement.o The Oom
mittee, by listing factors for the Bureau to consider in detel'lnining 
the appropriateness or suitability of any available facility, does not 
intend to restrict or limit the Bureau in the exercise of its existing dis
cretion so long as the facility meets the minimum standard of health 
and habitability of the Bureau, but simjJly to set forth the appropriate 
factors that the Bureau should consider in making the designations. 

Section 3821 (c), dealing with delivery of the order of commitment 
to the person in, charge of a penal or correctional facility, is drawn 
from existing 18 u.:S.O. 4081 with little change. 

a See 28 U.S.C. 572 nnd 573, added to title 28 by section 122 of the reported blll. 
7 The Department of Justice Is currently developing goals to be met by facilities housing 

federal prisoners. These standards should be available In early 1978. 'Speech of Peter F. 
Flaherty, Deputy Attorney General, before the American Correctional Association. August 
21,1977. 

• Section 2003(b) requires II. stll.tementof reamrns for Imposing 11 sentence. 
• See Darcey v. United State8, 318 F. Supp. 1340 (W.D. Mo. 1970). 
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Section 3821(d), which is derived from 18 U.S.C. 3012, provides 
that the Bureau of Prisons shall, without charge, deliver a prisoner 
into court or return him to a prison facility on order of a court of the 
United States or on request of an attorney for the government. 

SECTION 3822. TEUPORARY RELEASE OF A PRISONER 

Section 3822 is derived from 18 U.S.C. 4032(c), and pennits tem
porary release of a prisoner by the Bureau of Prisons for specified 
reasons. The only criterion for such release in current law is that there 
be "reasonable cause to believe . . . [ the prisoner] will honor his 
trust." Under section 3822, the release would also have to appear to be 
consistent with the purpose for which the sentence was imposed and 
with any pertinent policy statements of the Sentencing Commission, 
and the release would have to appear to be consistent with the public 
interest. This places emphasis on factors important to the overall cor
rectional program for the defendant, rather than limiting the factors 
to be considered to the probability of the prisoner's return to the fa
cility at the appropriate time. 

Section 3822 (a) carries forward from current law the list of pur
poses for which a prisoner may be released for a period not to exceed 
thirty days, including visits to a dying relative, to attend the funeral 
of a relative, to obtain medical treatment not othentise available, to 
contact a prospective employer, and to preserve or reestablish family 
or community ties. Authority for a limited release is also to be found 
in the catch-all clause at the end of the subsection, carried forward 
from uurrent law, permitting release for any other significant purpose 
consistent with the public interest. 

Sections 3822 (b) and (c) carry forward the provisions of 18 U.S.C. 
4082 (c) (2) permitting temporary release of an offender, while con
tinuing in official detention at the penal or correctional facility, for 
work at paid employment or participation in a training program in 
the community on a, voluntary basis. Section 3822(b) adds a new 
provision permitting temporary release to participate in an educa
tional program, to make it clear that release may be for such things as 
pursuing a course of study in college as well as for vocational train
ing. Subsection (c), relating to employment, modifies current law 
(18 U.S.C. 4082(c) (2)) by dropping the requirement that local unions 
be consulted and a provision barring work release where other workers 
might be displaced. While the Bureau of Prisons needs·to be sensitive, 
to the impact of its programs on the community, the Committee believes 
that it should have more flexibility than provided in current law in 
developing work l)rograms in appropriate cases. The Committee 
believes that the long-range gain to the prisoner and to the community 
from a well-conceived :\vork program should not adversely affect the 
community interests in adequate employment opportunities.' 

The Committee does not intend that work release under this sub
section be expanded to the extent that it develops into a device for 
early release from prison. A sentence to imprisonment means confine
ment in an appropriate correctional facility with a program designed 
to meet the needs of the particular prisoner, considering the purposes 
of his sentence and his particular needs. 
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Subsection (c) (1) carries forward the provisions of current law 
that require that work in the community must be at the same rates 
and under the same conditions as fOl similar employment in the 
community involved. Subsection (c) (2) requires that the prisoner 
agree to pay costs incident to his detention as a condition of work 
release. Under current law, 18 U.S.C. 4082 (c) (2), the prisoner may 
be required to make such payments. 

As with subsection (a), temporary release under subsection (b) 
and (c) is within the discretion of the Bureau of Prisons and there 
is no absolute right to work release or other outside privileges. 10 

Failure to remain within the confines permitted by the release, and 
failure to return to the corrections facility as required, would, as 
under current law, 11 be treated as an escape. 12 

SECTION 3823. TRANSFER OF A PRISONER TO STATE AUTHORITY 

Section 3823 delineates the circumstances under which the Director 
of the Bureau of Prisons must order the transfer of a Federal 
prisoner to a State facility prior to his release from the Federal 
facility. The section is derived from 18 U.S.C. 40.?5 (a) , . except that 
language relating to appropriations is omitted as unnecessary. 

Like 18 U.S.C .. 4085, section 3823 provides that the Director of the 
Bureau of Prisons must order that a prisoner be transferred to an 
official detention facility within a State prior to the prisoner's release 
from tp.e Federal prison if certain re<J.uirem~nt~ are satisfied. ~irst, 
the prIsoner must have been charged In an IndICtment or an Infor
mation with a felony or have been convicted of a felony in that State. 
Second, the transfer must have been requested by the governor or 
other executive authority of the State. Next, the State must send to 
the Director, usually along with the request, a certified copy of the 
indictment, information, or judgment of conviction. Finally, the 
Director must find that the transfer would be in the public interest. 

The last requirement of public interest places the entire transfer 
procedure directly within the discretion of the Director of the Bureau 
of Prisons. This granting of discretion to the Director follows closely 
section 3821 (b) which permits the Bureau to designate the place of 
the prisoner's confinement, whether or not such place is maintained 
by the Federal government. Under both statutes, the exercise of 
discretion by the Bureau will not be disturbed save in exceptional 
circumstances. 13 It should be noted that at no time is it necessary 
for the prisoner to consent to the transfer to State authorities. More
over, generally, a prisoner can have no valid objection to a trans
fer. 101 

In addition, the Committee clearly intends that the Federal govern
ment will not lose jurisdiction of any prisoner whose Federal sentence 
has not expired simply because it permits a State to take the prisoner 
into custody under this section.15 In most circumsfances, however, the 

10 See Green v. United States, 481 F.2d 1140 (D.C. Cir. 1973). 
1118 U.S.C. 4082(d). 
"See section 1313 (a) (2). 
13 SeeIAttZe ". SWa1l80n, 282 F. SuPp. 333 (W.D. Mo. 19(8). . 
1< Cf. Koniusburu v. o;ccolle, 285 F. SuPp. 585 (W.D. Mo. 1968), nll'd, 417 F.2d 161 (8tb 

Clr. 10(9). cert. denied, 397 U.S. 963 (1970). 
lli See Potter v. Ciccone, 316 F. Sllpp. 703 (W.D.lIfo. 1970). 

92-919 0 - 77 - pl. 1 - 69 
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Federal government may have t.o await the completion of State pro
ceedings before regaining custody of the prisoner. 

This section pmvides, and common sense dictates, that if more than 
one request from a State is presented with respect to a certain prisoner, 
the Director must determine which request, if any, should be given 
priority. This procedure, too, is within the discretion of the Director. 

The Committee has deleted section 4085 (b) of present title 18, 
which provides that the section does not limit any other lawful au
thority to transfer prisoners, based upon a belief by the Committee 
that the provision is surplusage. The Interstate Agreement on De
tainers is retained in chapter 32 of Uris title and general principles of 
statutory interpretation require that each statute be read in conjunc
tion with the other. 

SECTION 3824. RELEASE OF A PillSONER 

Section 3824(a) describes the two methods by which the release 
date of a prisoner is determined, that applicable to a prisoner sen
tenced to a determinate sentence and that applicable to a prisoner in 
the rare case when a term of imprisonment includes a period of time 
during which he is eligible for early release. 

Section 3824 (a) replaces a confusing array of si:,atutes and admin
istrative procedures concerning the determination of the date of re
lease of a prison~r. Perhaps the most confusing aspect of the current 
law provisions is the fact that, for a regular adult prisoner 16 whose 
term of imprisonment exceeds one year, tJlere are two mechanisms for 
determining the release date, each of which requires recordkeeping and 
constant evaluation of prisoner eligibility for release. The prisoner is 
ultimately released on the earlier of the two release dates that result 
from the dual determinations. 

First, 18 U.S.C. 4163 requires that a prisoner who has not been 
released earlier, for example, on parole, must be released at the expira
tion of his sentence less credit for good conduct.17 

Under 18 U.S.C. 4164, if a prisoner released at the expiration of his 
sentence less good time has accumulated 180 days or more of good time 
credit, he is released as if on parole 18 and supervised for the remaining 
period of his sentence less 180 days. 

For a prisoneer whose term of imprisonment exceeds one year in 
length, at the same time that the Bureau of Prisons is keeping records 
on good time allowances, the United States Parole Commission is 
periodically evaluating whether the prisoner should be released on 
parole. 

A prisoner sentenced to a term of imprisonment of not less than 
six months nor more than one year is released at the expiration of 
sentence less credit for good time except that the judge may specify 

,. See 18 U.S.C. 4161 and 4162. 
17 Simllar mechanisms for setting release dates would result for drug addicts sen tenced 

pursuant to title II of the Narcotic Ad({fct Rehabilitation Act. 18 U.S.C. 4251, even though 
tlle Act provides specialized sentencing for those prisoners. WhlIe the sentence Is Indeter
minate (with a maximum of 10 years so long as it does not exceed the sentence otherwise 
available for the offense), with eligibility for conditional release as If on parole after six 
months, it Is still possible that the prisoner will serve the full term of Imprisonment less 
good time and be released pursuant to the provisions of 18 U.S.C. 4163. 

18 In other worels, the prisoner will he subject to parole supervision upon release but his 
release elate will not be determined by the Parole Commission. 
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that the prisoner will be released as if serVIng one-third of his 
sentence.10 
If the sentence of a regular adult offender is less than six months 

long, he is ineligible for either parole 20 or receipt of a good time 
allowance 21 (other than industrial or meritorious good time 22), and 
his- release date is set by operation of law at the expiration of his 
term of imprisonment less any accumulated industrial or meritorious 
good time.23 

There are also specialized sentencing statutes for certain young 
offenders for release dates to be set by the Parole Commission for all 
offenders who come within their. terms, thus precluding the release of 
the prisoner at the expiration of sentence less good time pursuant to 
the provisions of 18 U.S.C. 4163.24 

.A "youth offender" 25 given an indeterminate sentence under the 
Federal Youth Corrections Act 20 is immediately eligible for parole,27 
and must be released on parole before the expiration of foul' years 
from the date of conviction.28 If the youth offender is sentenced under 
the Federal Youth Corrections Act to a sentence up to that permitted 
for the offense for a person sentenced as an adult/o he is likewise 
immediately eligible for parole,30 and must be- released at least two 
years before the expiration of his term of imprisonment.31 

Similar requirements for release on parole apply to young adult 
offenders (between 22 and 26 years old at the time of conviction) 
whom the judge decides to sentence pursuant to the Federal Youth 
Corrections Act.32 

Section 3824 (a) replaces the multiplicity of release date statutes 
with a single provision that describes two alternative mechanisms 
for setting the release date. Unlike current law, the two mechanisms 
will never be used simultaneously, thus eliminating the unnecessary 
confusion caused by this requirement. 

Section 3824(a) (1) provides that a prisoner who is not eligible for 
early release is to 'be released at the expiration of his term of imprison
ment less any credit toward the service of his sentence for satisfactory 
prison behavior accumulated pursuant to subsection (b). Section 3824 
(a) (2) provides that prisoners who are eligible for early release are 
to be released on the date specified by the Parole Commission. If the 

,. 18 U.S.C. 4205 (f). 
20 18 U.S.C. 4205 (a) and (b). 
'l'See 18 U.S.C. 4161. 
"" 111 U.S.C. 4162. 
23 18 U.S.C. 4163. 
2' However, the good time stntutes mny still playa role in the determlnntlon of when to 

relense these prisoners on parole since the prisoner Is deemed by the Parole Commission to 
hnve "vlolnted the rules of the Institution to a serious dellree" If he has forfeited good time 
that hns not heen restored (28 C.F.R. § 2.6(a). C.J.V.R. 37320 (September 3, 1976), and thus 
to he Ineligible for parole within the requirements of 18 U.S.C. 4206(a). However, the 
specialized sentencing statutes do not permit a defendant sentenced under them- to he 
released except on parole. If the prisoner is Ineligible for parole on the date on which he 
would ordinarily be released on pnrole bec8.use of forfeited good time thnt has not been 
restored, his parole release date is merely extended to any period up to the time that the 
law requires release on pnrole. 

""18 U.S.C. 5006(d) defines 11. "youth offender" as 11. person who is under 22 years of age 
at the time of con.vlctlon. 

20 111 U.S.C. 5010(b). 
2718 U.S.C. 50117 (!l). 
28 18 U.S.C. 5017 (c). 
20 18 U.S.C. 5010(c). 
3'18 U.S.C. 5017(a). 
:n18 U.S.C. 5017(d). 
32 See 18 U.S.C. 4216. 
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Parole Commission decides that a prisoner who is eligible for early 
release should not be released before the expiration of Iris term of 
imprisonment, then he is released on that date. Ullder the new Crim
inal Code, there are no provisions for good time allowances for pris
oners whose terms have been made subject to early release. The possi
bility of early release itself, where available, should provide ample 
incentive for good behavior. This is particularly true since the.reason 
for making a sentence partially indeterminate by making a prisoner 
eligible for early release will often, if not always, be that the sen
tencing judge finds that a purpose of sentencing will be served by a 
reevaluation of the prisoner's behavior after he has spent a period of 
time in prison. It should be noted that, whether a prisoner's release 
date is set according to the provisions of su:bsection (a) (1) or those of 
subsection (a) (2), he will be subject on release to parole supervision 
under section 3841'if his term of imprisonment exceeded one year in 
length. 

S-ection 3824 (a) also contains a provision which permits the Bureau 
of Prisons to release the prisoner on the last preceding weekday if the 
date of the expiration of his term of imprisomnent falls on a weekend 
or a leo-al holiday. This early release is discretionary with the Bureau; 
nevertheless, the Bureau may not keep the prisoner incarcerated longer 
than his term. Therefore, if the prisoner is not released on the last pre
ceding weekday, he must be released on the Saturday, Sunday, or 
holiday. This subsection cal;ries forwa.rd existing law 33 except that, 
unlike current law, the provision relates to any legal holiday at the 
place of confinement rather than only to those that occur on Monday. 

Section 3824 (b) contains the provisions concerlring the earning of 
. credit towal.·d early release for satisfactory prison behavior. It applies 
only to persons who are sentenced to terms of imprisonment longer 
than one year and who are not made eligible for consideration for early 
release.34 

As noted in the discussion of subsection (a), current law provides 
for computation of good time allowances for every prisoner whose 
term of imprisonment is six months long or longer 35 even if the pris
oner will ultimately have bis release date set by the Parole Commis
sion.36 It is unnecessary to cn-rry forward this duplication of effort. 
First, the aclmiIristrative expen"e of using two systems to make usually 
conflicting determinations of pvtential release dates is lllll1eCessary. 
Second, it is inconsistent with the purposes of the Committee in favor
ing determinate sentences in the great majority of cases 37 to provide 
for a complex procedure for deternrining release dates that leaves sub
stantial uncertainty as to when release will occur. 

Computation of credit toward early release pursuant to section 
3824(b) will be considerably less complicated than under current law 
in many respects. Current law provides a different rate of credit for 
good behavior for different lengths of prison terms,38 while section 

3.') 18 U.S.C. 4163 . 
•• See sections 2301 (c) and 3831. 

~ ~~1~~ti.~o{~;8~mmission considers whether to release on parole any prisoner whose sen· 
tence exceeds one Year In length. 18 U.S.C. 4205 (a). 

rrT See section llll4 (b) (2) of title 28, us enucted by section 124 of. S. 1437, as reported. 
'" Under 18 U.S.C. 4161. good time allowances are credited at rates of from live to ten 

days a month with three rates in between, depending upon the length of the term of 
imprisonment. ' 
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3824(b) provides a uniform maximum rate of three days a month for 
all time in prison beyond the first year. In addition, current law per
mits forfeiture or withholding of any amount of good time that has 
been earned up to the time of the forfeiture or withholding, and the 
restoration of any amount of the forfeited or withheld good time.39 

Section 3824 (b) provides for automatic vesting of credit toward early 
release at the end of each month of satisfactory behavior, with the re
sult that only a sin&"1e month's worth of credit toward early release 
can be affected by a VIOlation of the prison rules.40 

The result of the complexity of current law provisions concerning 
good time allowances is to increase the uncertainty of the prisoner as 
to his release date, with a resulting adverse effect on prisoner morale. 

Current law also probably fails to have the intended effect on main
taining prison discipline.41 Prisoners tend to expect that good time will 
be restored, and it usually is. Thus, only the prisoner who has forfeited 
good time that has not been restored, and who is thus ineligible for 
parole, is actually affected by the provisions for forfeiture. 

It is the belief of the Committee that the simplified provisions of 
section 3824(b) will have a positive effect on prisoner behavior. The 
credit toward early release is eariled at a steady and easily determined 
rate that will have an obvious impact on the prisoner's release date. 
The rate is sufficiently high (approximately 10 percent of the part of a 
term of imprisonment that exceeds one year) to provide an incentive 
for good institutional behavior, yet not so high that it will carry for
ward the uncertainties as to release dates that occur under -current law. 

The new provisions will also be easier (and probably cheaper) to 
administer than those under current law. The credit toward early 
release wjll vest automatically unless the Bureau of Prisons determines 
that a violation of the prison rules should result in withholding.of some 
or all of the-credit toward early release for a particular period. In addi
tion, the Bureau of Prisons will have to determine the release dates for 
credit toward early release only for those prisoners whose time in 
prison will actually depend upon the credit they have earned, rather 
than also making this determination for prisoners whose release date 
will be set by the Parole Commission. 

It should be noted that subsection (b) permits the withholding of 
credit toward early release only for violation of institutional discipli
nary regulations that have been approved by the Attorney General and 
given to the prisoner. Tlius, the prisoner will be put on noti,ce as to the 
actions that may result in his failure to earn credit toward early 
release. . 

Section 3824 ( c) is new. It provides that, to the extent practicable, 
the last part of a term of of imprisonment should be spent in circum
stances that afford the prisoner a reasonable opportunity to adjust 
to and prepare for reentry into the community. For a term of im
prisonment exceeding one year, this transition period is six months 
long, while for a shorter term of imprisonment, it is 30 days long. 

It is intended that the Bureau of Prisons have substantial discre
tion in determining what opportunity for reentry needs to be made 

30 18 U.;S.C. 4165. 
40 Of course. if a violation of rules is a criminal offense. the offense c!!.n be prosecuted in 

appropriate cases. 
11 See Hearings, pp. 8882 and 8894. 



Section 3824. 1082 

available to each particular prison~r under the circumstances of his 
case. The Probation System is required, to the extent practicab1e, to 
offer assistance to prisoners at this pre-releaoo stage. This will per
mit probation officers to assist prisoners in seeking employment and 
medical or social services as needed. 

Section 3824 ( d), relating to the allotment of clothing, transporta
tion, and funds to a 'prisoner released on parole, is derived from 18 

. U.S.C. 4281 and 4284, with several changes. The amount of money 
to be furnished a prisoner has been raised to a maximum of $500 rather 
than $100, and the provision of 18 U.S.C. 4284 for loans to prisoners 
has been omitttd. The Committee has concluded that a small amolUlt 
of financial assistance may be sufficient to get an offender started in the 
right direction, but that the $100 maximum sum permitted under 
existing law may often be inadequate. The loan provisions in existing 
law have not proved successful, having caused greater administrative 
costs and difficulties than the amount of money involved justifies. 
Accordingly, the total amount of money which can be given a prisoner 
has been raised to $500 with no provision for a small loan. The deter
mination of the ~mount to be given each prisoner under section 3824 (d) 
is to be made by the Director of the Bureau of Prisons, rather than 
the Attorney General, in keeping with other amendments to the Code 
placing day-to-day control of the operations of the Bureau of Prisons 
in the Director. A new provision has been added to specify that the 
Director shall make the determination of the amount to be given to 
a particular prisoner according to the public interest and the needs 
of the prisoner. The language has also been clarified to require the 
Director to provide a prisoner with some money unless he determines 
that the prisoner's financial situation is such that no money should 
be provided. 

Finally, as under current law, the prisoner must be furnished trans
portation to one of three places: (1) the place of conviction; (2) his 
bona fide residence within the United States; or (3) any other place 
authorized by the Director of the Bureau of Prisons. 

The Bureau of Prisons could, of course, provide transportation ex
penses rather than actually providing' transportation, but the funds 
for transportation are not to be included in the amount of money 
provided the prisoner under section 3824(d) (2) to assist him upon 
entering his term of parole. This provision is essentially the same 
as that contained in 18 U.S.C. 4281, except that under that provision 
the determination of the place to which a prisoner would be trans
ported was made by the Attorney General. In making this determina
tion the Director will necessarily ho,ve to take cognizance of the terms 
and concHtions of parole set down by the Parole Commission pursuant 
to section 3843. 

SubsectiOll (e) confirms that all persons released from prison whose 
terms exceed one year in length are to be released on parole, pursuant 
to subchapter E, regardless of whether they are released pursuant to 
subsection (a) (1) at the expiration of sentence less credit toward early 
release or whether they are released pursuant to subsection (a) (2) at a 
time determined by the Parole Commission after serving a term of 
imprisonment that included a specified period during which they were 
eligible for early release. . 
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SECTIO~ 3825. INAPI'LICABILITY .OF THE AD1IHNISTRATlVE PROCEDURE ACT 

This section makes clear that certain of the provisions of the Ad
ministrative Procedure Act do not apply to any determination, de
cision, or order of the Bureau of Prisons.42 This is in accord with 
recent case law,48 and will assure that the Bureau of Prisons is able 
to make decisions concerning the appropriate facility, corrections 
program, and disciplinary measures for a particular prisoner without 
constant secondguessing.44 The provision, of course, would not ,elimi
nate, and is not intended to eliminate, constitutional challenges by 
prisoners under the appropriate provisions of law. Constitutional re
quirements in personal disciplinary actions have been established by 
the Supreme Court.45 The Committee feels that there is no need to add 
additional due process procedures to those specified by the courts. 
The sections of the APA made inapplicable to the Bureau of Prisons 
are parallel to those currently made inapplicable to the Parole Com
mission. It should be noted that such provisions of the AP A as the 
Freedom of Information Act and the Privacy Act of 19'74 continue to 
be applicable to the Bureau of Prisons as they are in current law. 

The phrase "determination, decision, or order" is intended to mean 
adjudication of specific cases as opposed to general rule making .. 

SUBCHAPTER D.-EARLY RELEASE 

~ (Sections 3831-3835) 

Subchapter D governs the mechanics of determinations by the Parole 
Commission of whether and when to grant early release to a prisoner 
whose term of imprisonment includes a period of eligibility for early 
release. It cQntains provisions concerning the time of first considera
tion for early release; the criteria for early release; reconsideration 
upon denial of early release; pre-release reports; pre-release inter
views; appeals from Parole Commission decisions; 1 and the inappli
cability of the Administrative Procedure Act to certain actions of the 
Parole Commission. 

The provisions of this subchapter, as well as the following sub
chapter on parole and the title 28 provisions on the Parole Commission, 
rely heavily upon the recent Parole Commission and Reorganization 
Act, Public Law 94-233. Since the sentencing provisions of this bill 
effectively preempt the early release function of the Parole Commis
sion by calling for the imposition of a determinate sentence i:u all but 

"" 5 U.S.C. 554 through 557 and 701 through 706. 
43 See Olardy v. Levi, 545 F.2d 1241 (Oth Clr. 1976) • 
.. Full Implementation of this concept requires that the AI' A also be made Inapplicable 

to tIle provisions added to title 28 by the subject bill on establlshmeut of Bureau of Prisons. 
40 See Wolff v. McDonnell 418 U.S. 530 (1974), and Baxter v. Palmigiano, 425 U.S. 308 

(1976). 
1 The organization and powers of the United States Parole Commission are contained in 

the provisions of the bm deallng with title 28 of the United States Code. 
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"exceptional" cases, the bill care.fully distinguishes that function from 
the Parole Commission's parole supervision functions (e.g., setting 
terms and conditions, and dealing with parole. violations) . 

SECTION 3831. CONSIDERATION OF A PIUSONER FOR EARLY RELEASE 

1. In Gene'ral 
This section sets the time at which a prisoner whose term of im

prisonment includes a designated portion during which he is eligible 
for early release must be considered by the Parole Commission for early 
release, and establishes criteria for determining whether or not to 
grant early release. 
9J~ Present F ederaZ Law 

Under 18 U.S.C. 4205 (a) a prisoner serving a definite term or terms 
of more than one year is eligible for release after serving one-third of 
such tetm or terms or after serving ten years, whichever is shorter. 
However, under 18 U.S.C. 4205 (b) , when sentencing a defendant to 
a term exceeding one year, a judge may provide that the defendant is 
to be eligible for release after serving a specified term of less than 
one-third (4205 (b) (1», or may provide that the defendant be uu
mediately eligible for parole (4205(b) (2) ). Tn sentencing a defendant 
who is sentenced to not less than six months, but not more than one 
year, a court may go beyond specifying eligibility by specifying that 
the defendant is to be released "as if on paroIa" at the expiration of 
one-third of his term of imprisonment, thus permitting the judge to 
control the length of time that the defendant is to spend Ul prison 
'yithout reconsideration of that determination by the Parole Commis
SIOn. 

Specialized sentencing provisions also . contain special provisions 
concerning parole eligibility. Under the Federal Youth Corrections 
Act,2 a youth offender or a young adult offender a sentenced to a term 
of imprisonment pursuant to the Act is uumediately eligible for 
parole.4 Similarly, a drug addict committed pursuant to title II of 
the Narcotics Addict Rehabilitation Act 5 is eligible for release after 
six months of treatment.6 

lSU.S.C. 4208(0:) provides that a prisoner sentenced to imprison
ment for more than one year and ineligible for parole for a period of 
tUne must, whenever feasible, be considered :for release at least thirty 
days before he is first eligible for parole, or, if he is eligible for parole 
immediately, pursuant to section 4205 (b) (2), within 120 days of im
prisonment. Under recently promulgated regulations, the Parole Com
mission will attempt not only to undertake a first consideration of 
every prisoner within 120 days, but to establish at that time a tenta
tive, or presumptive, release date. This, of course, reflects the increased 
recognition of the value of making terms of imprisonment more deter
minate, including providing certainty of release dates. It also reflects 
an awareness on the part of the Parole Commission that its chief func-

218 U.S.C. 5005 ct. 80q. 
a See 18 U.S.C. 4216. 
'18 U.S.C. 5017 (a). 
"18 U.S.C. 4251 ct. 8eq. 
018 U.S.C. 4254. 

L. ___ _ 
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tion has become the elimination of unwarranted disparity in sentences 
to terms of imprisonment and that its determination of a release date 
according to the parole guidelines is based entirely on information 
known at the time of sentencing. 

'l;he criteria to be considered by the Parole Commission in deter
mining whether to release a prisoner on parole are set out in 18 U.S.Q. 
4206. The Parole Commission is required to release a prisoner wIio 
is eligible for parole if he has substantially observed the rules of the 
institution and if the Oommission, after considering the nature and 
circumstances of the offense and the history and characteristics of the 
offender, determines "that release would not depreciate the serious
ness of his offense or promote disrespect for the law" 1 and "that release 
would not jeopardize the public welfare." 8 The determination is 
required to be made pursuant to parol·' guidelines.D However, the 
Oommission may grant or deny release on parole inconsistent with the 
guidelines "if it determines there is good cause for so doing." 10 

For a prisoner serving a sentence of five years or longer, the criteria 
for release shift if he still has not been released after serving two
thirds ·of his sentence, or after thirty years, whichever is earlier. ill 
such cases a prisoner shall be released, pursuant to section 4206 ( d} , 
unless the Oommission "determines that he has seriously or frequently 
violated institution rules and regulations or that there is reasonable 
probability that he will commit any Federal, State, or local crime." 
If release is denied on first consideration, 18 U.S.O. 4208 (h) provides 

tha.t the Oommission shall reconsider parole at least every 18 months 
for prisoners with terms of one to seven years, and at least every 24 
months for prisoners with terms o£seven years or more. 

The parole statutes frequently result in wasted effort. As discussed 
earlier, the Parole Oommission is required to consider whether to 
release on parole every person who is eligible for parole. However, 
many prisoners' sentences are so short that they fall well below the 
time that the parole guidelines recommend be spent in prison by per
sons with similar histories and characteristics convicted of similar 
offenses. In those cases, it is unlikely that the person will be released 
on parole rather than being released at the expiration of sentence less 
good time deductions. A similar problem exists for persons who are 
eligible for parole but whose date of parole eligibility occurs much 
sooner than the prisoner has served the length of time recommended 
in the parole guidelines for a prisoner with the same offense and of
fender characteristics. In that case, the Parole Oommission may hold 
numerous parole determination proceedings pm'sHant to 18 U.S.C. 
4208 (h) even though it is likely that the prisoner will be released at 
the time recommended in the parole guidelines. . 
3. Provisions of S. 1437, as Reported. 

Under the provisions of section 2301, a court will, in every case in 
which it sentences an offender to a term of imprisonment of more than 
one year, determine if and when a prisoner is to be eligible for early 
release. Section 3831 (a) provides that a prisoner is eligible for early 

• 18 U.IS.C. 4206(1l) (1). 
818 U.S.C. 4206 (Il) (2). 
g 18 U.S.C. 4206 (Il). 
10 18 U.S.C. 4206(c). 
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release by the Parole Commission during the entire period specified by 
the judge. 

Subsection (b) changes current law to require first consideration at 
least 60, rather than 30, days before a prisoner is eligible for release. 

Subsection (c 1 sets out the criteria for early release. They include, 
as does current law, reference to release guidelines, but such guide
lines are promulgated by the Sentencing Commission rather than 

. the Parole Commission. The Committee feels that this is a change 
necessary to insure consistency between the sentencing guidelines and 
the early release guidelines. On the other hand, the Committee is 
confident that the Parole Commission's demO'nstrated expertise and 
experience in the development of guidelines will cause the Sentencing 
Commission to rely heavily upon that Commission in promulgating 
the release guidelines required by 28 U.S.C. 994 (e). This is likely to 
be especially true when the revised sentencing system prO'vided by 
this bill is first put into operatiO'n, since the Sentencing Commission 
will have a number of important responsibilities to fulfill during 
that same period. 

It should be noted, however, that while the early release guidelines 
under 28 U.S.C. 994(e) might be similar in form to the current parole 
guidelines, it can be expected that they will be based on entirely dif
ferent considerations. Undercurrent law, the parole guidelines take 
into aCCO'lmt in the "salient factor score" only facts lmown at the time 
of sentencing. Since the new sentencing guidelines would have, in 
large measure, a.Jready taken these factors into account, the early re
lease guidelines should be based largely on information unknown at 
the time of sentencing, such as the prisoner's compliance with institu
tional regulaJtions and progress toward rehabilitation, or on factor3 
which the sentencing 'Court specifically left to the Parole Commission's 
consideration. 

Subsection (d) shortens the current time between reconsideration of 
early release for a prisoner who was denied early release to a maximum 
of one year, although the Parole Commission is still permitted to delay 
reconsideration for twO' years if it affirmatively determines that early 
release after an additional year would be inappropriate. 

SECTION 3832. PRE-RELEASE REPORTS 

1. In GeneraZ 
The section assures the Parole Commission of the availability of 

reports and recommenda,tions of the Bureau of Prisons, probation offi
cers, and other government agencies, and permits it to undertake its 
own investigations in order properly to evaluate whether a prisoner 
should be released. . 
~. Present FederaZ Law 

Current law, 18 U.S.C. 4207, provides for the consideration of avail
able reports. 18 U.S.C. 4205 (d) provides for the preparation of re
ports and is ca,rried forward by this section of the bill. 
3. Provi~ions of S.14.37, as Reported; 

Subsection (a) requires the Bureau of Prisons to conduct, under 
regulations promulgated by the Attorney General, a complete study 
of the prisoner with regard to such matters as are pertinent to the 
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factors to be considered for the early release decision, as set out in 
section 3831(c). The Bureau is required to provide the Parole Com
mission with Its report and with its recommendations with regard 
to the pl'isoner. 

Under subsection (b) the Parole Commission is empowered to re
quest further information from probation officers and other govern
ment agencies, and the probation officers and agencies are required to 
provide any information availa;ble to them concerning the prisoner 
and, where compatible with the public interest, to make recommenda
tions the Parole Commission believes will be helpful in relation to 
the request. 

Finally, under subsection (c), the Parole Commission is empow
ered to conduct such other pre-release investigations as it believes to 
be warranted. 

The scheme of the section provides the Parole Commission with as 
much information as possible in order to make an informed decision to 
release a prisoner or to retain him in custody. 

SEOTION 3833. EARLY RELEASE INTERVIEW PROOF.!1URE 

1. In General 
The provisions of this section govern the Parole Commission's inter

view of a prisoner eligible for early release. The pl'isoner is entitled 
to notice of the hearing, to an opportunity to select a representative 
to aid him at the hearing, and to review reports, or summaries of the 
reports, provided to the Oommission. A record is required to be made 
of the interview, with a copy to the prisoner at his request, and the 
prisoner is entitled to notice of the determination within 15 working 
days, including a statement of reasons for any denial of early release. 
:2. Present FederalLa'W 

Provisions concerning the rights of prisoners ·at parole determina
tion proceedings .in ,current law a,re set forth in 18 U.S.C. 4208. The 
rights include a l'ight to written notice, access to documents, or sum
maries of the documents, on which the Parole Commission will make 
its desision, right to be represented by a representative who qualifies 
under Commission rules, right to appear and testify in his own behalf, 
and access, at his request, to any record of the hearing retained by the 
Commission. 
S. Provisions of S. 143'7, as Rep01'ted 

Subsection (a) requires that the Parole Commission interview a 
prisoner who is being considered for early release unless the prisone}';' 
signs a written waiver,l1 or unless the C&rimission decides, on the basis 
of the report and recommendations of the Bureau of Prisons, to re
lease the prisoner on the date on which he becomes eligrble for early 
release pursuant to section 3824 (a) (2). 

Subsection (b) carries forward provisions of 18 U.S.C. 4208 that 
provide for written notice of the interview and that permit the prisoner 
to choose to aid him at the interview a person qualified lmder the rules 

11 The Interviews will ordinarily be conducted, as they are today (see 28 C.F.R. § 2.23), 
by hearing examiners employed by the Parole Commisson. See the proposed chapter 39 to 
be added to title 28 of the United States Code by the conforming amendments to the reported 
bill. • 
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of the Parole Oommission. Persons appropriate for the position of 
representative include members of the immediate family, inchlding 
common law relations, other relatives, friends, ministers, and prospec
tive employers, who could give the Oommission additional insight 
into the family, community, and employment situation tlmt the pris
oner would encounter were he to be released on parole. Although the 
Oommission's rules concern in&" representatives may not exclude attor
neys as a class, the capacity m which any representative appears is 
as an assistant to the prisoner in making a statement and to the Oom
mission in assuring an understanding of the facts, not as an advocate 
in a courtroom.:\.2 The Commission's rules concerning representation 
will, it is expected, assure orderly and expeditious interview proceed
ings. r.rhe notice provision adds to current law requirements a require
ment that the notice state the purpose as well as the time and place 
of the interview. The provision does not carry forward the require
ment of current law that notice be given at least 30 days prior to the 
hearing, a matter that can be covered in Parole Oommission pro
cedural rules. The provision also does not carry forward the provision 
of 18 U.S.O. 4208 (b) concerning waiver of notice since the Oommit
tee expects notice to be routinely given. Of course, if through admin
istrative error notice is not given, the prisoner is still entitled to proper 
consideration for early release. 

Su'bsection (c) carries forward provisions of 18 U.S.O. 4208 that 
provide the prisioner with pre-interview access to the various reports 
and other materials prepared for the use of the Parole Oommission. 
An exception to such access is made for the type of materials exempt 
from disclosure undel.' Rule 32 of the Federal Rules of Oriminal Pro
cedure. The exception would include diagnostic opinions which might 
disrupt the prisioner's program for rehabilitation, information ob
tained upon a promise of confidentiality, or other information which 
might lead to harm to any person 'if revealed. However, where the 
exception is applied, the Commission or agency requesting non-dis
closure shall, as far as is possible without violating a pledge of confi
dentiality or endangering any person, provide a general snmmariza
tion of the nature of the material. There may be cases, snch as some 
organized crime cases, where the possibility of danger is so high that 
it precludes snmmarization.13 

Subsection (d) carries forward the provisions of 18 U.S.C. 4208(f). 
It requires the making of a record of the proceedings and provides that 
t.he prisoner may be granted nccess to that record upon request. As 
in current law, the record may be in the. form of an electronic recording 
"ather thnn a transcript if the:, Commission in its discretion chooses to 
use such a method of recorc1ingthe interview. 

Subsection (e) requires that the prisoner 'be furnished with a state.
ment in writing within 15 working days of the interview of the Oom-

12 See Hearings, p. 4050 (statement of l\faurlce Sigler, Chnlrman, Bonrd of Pnrole). By 
specifying thnt n l"cpresentntlvc of the prisoner mny appenr at the Interview, the Committee 
does not mean to suggest thnt a repres~ntnti"e of other Interested persons mny not he 
permitted by the Parole Commission. It Is expected that such representation will be 
nllowed, ns it is now, at the discretion of the CommiSSion, subject to Buch regulntlons ns 
the Commission may ndopt. 

10 It Is expected that the ngency Sllpp1)'!ng the Commission with the mn terlnl thnt Is 
wltbhl'ltl from tIle prisoner will. If It is the source of the reqnest for withholding. proyf(1e 
the Commission with n suggested summnrlzntion designed to balance the interests Involved. 

~--------------------------------------------------- --
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mission's determination. If early release is denied, the statement shall 
include the reasons for denial. An oral explanation of a denial of early 
release shall be given by a representative of the Commission who par
ticipated in the interview where possible. Such an explanation could 
be given at the conclusion of the parole intervie 'if a decision has been 
reached ·at that time, or could follow the furnishing of written 
reason.1.4 

SECTION 3834. APPEAL FRO~I PAROLE COMMISSION DETEmIINATION 

1.1 n General 
This section provides for administrative appeal from a determina

tion of the Parole Commission denying early release, and sets forth 
certain of the procedural aspects of such an appeal. 
93. Present Federal Law 

18 U.S.C. 4215 (a) provides that if release is denied, a prisoner may 
ask the regional commissioner to reconsider his decision. The commis
sioner must act to affirm, reverse, or modify his original decision 
within 30 days. A decision of the regional commissioner that is ad
verse to the defendant may then be appewled to the N ationul Appeals 
Board, pursuant to 18 U.S.C. 4215 (b), where it must be acted upon 
within 60 days. Section 4215 (c) permits the Attorney General to re
quest the National Appeals Board to review the decision of a regional 
commissioner. 18 U.S.C. 4218 (a) makes the Administrative Procedure 
Act inappUcable to individual parole release decisions. 
3. Provisions of 8.1437, as Repm'ted 

Section 3834 generally carries forward 18 U.S.C 4215, dewling with 
appeal of a decision of the Parole Commission, with regard to early 
release decisions. 

Subsection (a) carires forward the right of the prisoner to appeal 
a decision denying early release. It also spe-cifies that the Attorney 
General has a right to appea:l ,a decision with respect to early release. 
The provision requires that a majority of three members of the Na
tional Appeals Board must ag-ree on the decision. 

Subsection (b) provides for appeals in cases where original juris
diction is retained by the Parole Commission under its rules and reg
ulations. In such a situation, on application of the affected individual 
01' of the Attorney General, or on motion of any commissioner on 
the panel, the panel's decision may be appealed to the National Ap~ 
peals Board, which is required to affirm the decision 01' schedule a 
review by the full Commission. 

Subse-ction (c) provides that no commissioner may participate as' 
a member of the National Appeals Board in reviewin~ a case if he 
had participated in the decision from which the appeal is taken. This 
does not mean, however, that if the commission had acted on an earlier 
denial of release or appeal therefrom that he would be barred from 
reviewing a denial that occurred at a later time pursuant to the re-
a,uil'ements of section 3831 (d) . . 

H S~e Henrlngs, p. 4051 (stntement of Maurice Sigler, Chnlrmnn. Bonrd of Parole). 
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SECTION 3835. INAPPLICABILITY OF 'I'HE ADlIHNISTRATlVE PROCEDURE 
ACT 

This section makes clear that certain of the provisions of the Ad
ministrative Procedure Act are inapplicable to early release decisions. 
The Committee is of the view that since the eal'ly release procedures 
incorporated in the Code assure substantial fairness, and the early 
release decisions, and the issues and considerations underlying them, 
differ sufficiently from the usual nature of administrative determina
tions, the application of the Administrative Procedure Act is both un
necessary and unwarranted. This continues the result of the provisions 
of 18 U.S.C. 4218 (a). As the early release procedures are similar to 
the pardle procedures, the discussion of the section on inapplicaJbility 
of the APA to parole decisions, section 3846, infra, should be con
sulted. 

SUBCHAPTER E.-PAROLE 

(Sections 3841-3846) 

SECTION 3841. RELEASE SUBJECT TO PAROLE 

This section provides that a prisoner who was sentenced to a term 
of imprisonment in excess of one year and who is released from 
imprisonment shall be released on parole, whether the prisoner is 
granted early release, whether he has served a determinate term and 
is released with a grant of credit toward the service of his sentence 
for satisfactory behavior under the provisions of section 3821=(b), or 
whether he is released at the expiration of his term of imprisonment. 

By providing that all releasees are to be released on parole, rather 
than those who are denied early release or who serve determinate 
sentences being released without supervision or conditions on their 
release,l the Code, unlike current law, assures that all offenders will 
receive the supervision and services neceSSt.ry for their transition to 
non-prison life. The potential term for which such offenders may be 
·reimprisoned following a violation of the conditions of parole is that 
set forth in section 2303 (b) of the Code or the remainder of the term 
of imprisonment, whichever is longer. 

SECTION 3842. PRE-PAIWLEREPORTS 

This section is simihr to section 3832 ( Pre-Release Reports) , except 
that it calls for a complete study and report of ,those factors pertinent 
to determining the appropriate term and conditions of parole, as set 
out in section 3843 (a). It also contains in subseotion (e) pro,Dsions 

1Thls approach was suggestecl by the Natloual Commission. Final Report § 3402(3). 



1091 Section 3842. 
Section 3843. 

similar to those in s~tion 383.3 (~) r~latin~. to ~ccess ~o. reports that 
are used by the Parole OommIssIOn III mall:mg Its deCISIons. Ourrent 
law 18 U.S.O. 4205 Cd) covers the scope of both this section and sec
tion 3832, which a,ddresses those factors pertinent to the early release 
decision. 

Subsection (d) provides that where reports are called for under 
both section 3842 and section 3832 because a prisoneF's sentence in
cludes 'a portion of his term of imprisonment during which he is 
eligible for early release, the studies and reports may be consolidated. 
The provision is stated as permissive, rather than mandatory, since in 
some cases where consideration for early release is required, a decision 
to release will be unlikely, and a pre-parole study would be premature. 
Further, it may be tha:t, as a matter of routine, the Bureau and Oom
mission may find it best to provide pre-parole reports only after early 
release is granted. Nothing in section 3842 (a) requires that a pre
parole report be prepared before an early release decision; it need only 
be completed before the release date. 

SECTION 3843. TER:M: AND CONDITIONS OF PAROLE 

1. In General 
The section provides for the length of parole terms, the manner in 

which such terms are to be computed, and the early termination of such 
terms. In addition it provides for the imposition and modification of 
a parole. term and. conditions of parole rand specifies criteda for im- . 
posing such term and conditions. 
fJ. P1'esent Fedeml Law 

Under current law, a term of parole extends from release until the 
expiration of the term of imprisonment specified in the original 
sentence, less good time allowances." Par.adoxically, the present system 
results in longer parole terms for those offenders who, by virtue of 
their early release, are recognized as being the best parole risks. 

18 U.S.O. 4211 permits early termination of parole on the Parole 
Oommission's own motion or on request of the parolee. It also requires 
periodic review of the need for continued parole supervision and pre
cludes supervision for a period of more than five yC,'l,l'S without an 
affirmative :finding by the Parole Oommission after a hearing that ·vhe 
"supervision should not be terminated because there isa likelihood 
that the parolee will engage in conduct violating any criminal law." 
An exception to these terms of paro'le exists in the case of special 
parole ·terms for certain narcotics offenses.3 

18 U.S.O. 4209 (a) requires that the Parole Oommission impose as 
a condition of parole a requirement that the parolee not commit an
other Federal, State, or local crime. The Oommission is also permitted 
to impose or mo.dify other conditions that are reasonably related to 
the nature and CIrcumstances of the offense and the history and char
acteristics of the offender. The Parole Commission is limited in im-

2 18 U.S.C. 4210. 
321 u.s.c. 841(b); 28 C.F.R. 243(c). Such terms extend beyond the term of Imprison

ment and thus are similar to the parole terms of the Code which may extend beyond the 
time authorized or Imposed for Imprisonment. 
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posing supervision and other 'limitations to those restrictions that are 
"reasonably necessary to protect the public welfare." 4 

18 U.S.O. 4209 (b) specifies that the conditions should be "sufficient
ly specific to serve as a guide to supervision and conduct," and requires 
that the parolee be given a certificate setting forth the conditions. 

18 U.S.C. 4209 gives little guidance to the Parole Oommission as 
to the kinds of discretionary conditions of parole that might be used. 
18 U.S.O. 4209 (c) contains the only listing of discretionary condi
tionos, a 'list that is limited to possible requirements that the parolee 
live in a residential community ·treatment center or participate in its 
programs,5 or, if he is a drug addict or a dl'ug dependent person, that 
he participate in the special community supervision programs author
ized by 18 U.S.O. 4255.° A parolee required to reside in a community 
treatment center pursuant to 18 U.S.O. 4209 (c) (1) or (c) (2) may be 
requireelto pay the costs ox that residence. 

18 U.S.C. 4209 Cd) (1) permits modification of the conditions of 
parole on motion of the Parole Commission or the parolee's proba
tion officer upon notice to the parolee and opportunity to comment. 
Under 18 U.S.C. 4209 (d) (2), the parolee may also petition the Parole 
Oommission for modification of the conditions of parole. 

18 U.S.C.4210 ( d) provides that .a, term of pardle-runs concurrently 
with a ·term of probation or parole for any other Federal, State, or 
local sentence. 
3. Pro1)wi011.8 of S. 1437, as Rep01'ted 

Subsection (a), unlike current law, provides that the Parole Com
mission will set both the term and the conditions of parole. The ability 
of the Parole Oommission to set the term of parole will permit it to 
consider at the outset of the parole term the appropriate length of 
time that parole supervision will probably be needed, thus avoiding 
the necessity of requiring continuous reconsideration of the lleed for 
continued supervision as now provided in 18 U.S.C. 4211. . 

As noted in the discussion of section 3841, the Parole Commission 
will set a term and conditions of parole supervision for all prisoners 
whose 'terms exceed one year in length, regarcUess of whether or not 
the Parole Oommission set the prisoner's release date. The Oommittee 
believes that the parole supervision fundtion is impor:tant to the 
period of transition of 'R. prisoner back into the community, partic
ularly in 'the ability of the probation officers to provide needed serv
ices to the parolees. 

In 'addition to can'Ying forwrurd the requirements of current law 
tlulit the Parole 'Commission consider offense and offender charac
teristics in determining the conditions of parole,7 subsection (a) re
quires consideration of those factors in setting the term of 'Parole. 
It also requires the consideration of the 'parole guidelines and policy 
statements issued: 'by the Sentencing· Oommission pursuant to new 28 
U.S.O. 944 (e), and of the needs to protect the public and 'to provide 
the parolee with tlw opportunity to dbtain such needed educational or 

'18 U.S.C. 4209 (a). 
"18 U.S.C. 4209 (e) (1), 
018 U.'S.C. 4209 (e) (2). 
718 U.S.C. 4209(a). 
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vocrutional training, medical care, or otherconectional treatment as 
can be provided effectively while he is on parole. The requkement 
of consideration of guidelines and policy statements is especially im
portant· in assuring that the correctional program for a particular 
defendant from the beg-imling of his sentence to the end of Iris period 
of contact with the crnuinal justice system reflects a consistent sen
teneing policy while permitting an individualized program to the ex
tent required by the situation of a particular defendant. 

Subsection (b) indicates the maximum length of the term of parole 
which may be set for each class of offense subject to parole.s The 
maximum parole term for a Class A or B felony is five years; for a 
Class C felony, three years; for a Class D felony, two years; for a Class 
E felony, one year; and for two or more misdemeanors, six months. The 
terms of parole are graduated to reflect the seriousness of the offense 
and, in general, the desirability of longer parole supervision in the more 
serious felonies. 

A prisoner's term of parole may extend past the term of the sentence 
imposed or may terminate prior to the running of the term of impris
onment. No longer will the term be keyed inflexibly to the period of 
the original sentence-a period that in practice often proves to be in
appropriately long or else too short to permit the accomplishment of 
the purposes that guided release is designed to achieve. The Code for 
the first time will permit the tailoring of the term to fit the needs indi
cated by the particular case. In addition, there is no need to carry 
forward the provisions of 18 U.S.C. 4211 (c) barring parole super
vision for a period longer than 5 years without a finding of a likeli
hood of criminal conduct. Instead, if such conduct should occur after 
the end of the term of parole, it would be treated as a new offense 
rather than as a violation of a condition of parole. . 

Subsection (c) sets forth a description of one mandatory condition 
of parole and of several discretionary conditions of parole. The pos
sible conditions of parole are substantially similar to the possible 
conditions of probation set forth in section 2103. First, the Parole 
Commission is required to impose as a condition of parole that the 
parolee not commit another Federal, State, or local crime during the 
term of parole. In addition, the Parole Commission may set any con
dition of parole that it considers to be appropriate, subject to certain 
conditions, incI uding any of those conditions suggested as conditions 
0.£ probation in section 2103 (b) (1) through (b) (10) and (b) (12) 
through (b) (19). A discretionary condition may be imposed only if it is 
reasonably related to the offense and offender characteristics, the need 
to protect· the public from crimes by the offender, and the lleed to 
provid(j the parolee with an opportunity for educational or vocatjonal 
training, medical care, or other correctional treatment that can be 
effectively provided on parole. To the extent that a condition of 
parole involves a deprivation of liberty, that deprivation cannot ex
ceed the amolUlt of deprivation reasonably necessary to protect the 
public from crimes of the offender, or to provide the parolee with the 

B Under section 3841. the Question whether a prisoner's term of imprisonment is to he 
followed by a term of parole Is dependan t upon whether the term of imprisonment exceeds 
one year. Thus, even if an individual were sentenced, for example, to n term of imprison
ment of one year for a Class El felony, he would not be placed on parole. See also section 
2301(c). 

92-9190- 77 - pt.l- 70 
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opportunity for needed educational or vocational training, medical 
care, or other correctional treatment that can be effectively pro\Tided 
while he is on parole. The conditions imposed must also be consistent 
with any pertinent policy statements issued by the Sentencing Com
mission pursuant to 28 U.s-.C. 994 (e) in o.rder to. assure consistency 
o.f sentencing philosophy. 

The list o.f possible conditions of parole is considerably mo.re ex
tensive than that in current law,9 w'hich is, in effect, Garried forward 
in the conditio.ns suggested for co.nsidemtion pursuant to. sectio.ns 
2103 (b) (10) and (b) (12). Amo.ng the newly listed discretio.nary con
ditio.ns o.f parole are the payment of a fine pursuant ,to chapter 22, 
the payment of restitutio.n pursuant to seotio.n 2006, and the provisio.n 
of no.tice to. victims of the. offense pursuant to section 2005. These ,three 
conditions may be imposed only if the fine, order of restitution, 0.1' 

order of notice was imposed by the sentencing judge as part of the 
sentence pursuant to sections 2001 (b) and 2003. Similar to. the parallel 
discretio.nary conditio.ns Qf probation, these !three conditions Qf parQle 
would be used primarily ,to. provide effective enforcement Qf those 
aspects of the sentence by making failure to comply a violation of 
parole.1o . 

Where the prisQner is subject to deportatio.n, 'the CommissiQn, as 
under CUl1rent law,ll may require as 'a condition of parole :that he be 
depQrted rand remain outside ijjhe United States. All parole cQnditio.ns 
are to be dearly set forth in writing as a guide 'to the parQlee and his 
supervising proba;tion Qfficer,12 -

SubsectiQns (d) and (e) ·provide that the paro.le term commences 
Qn the day that the prisQner is rreleased from impriso.nment and that 
t.he term runs co.ncurrently with any other ter-m of parQle or proibatiQn 
but does not run while the parolee is imprisoned fo.r the convictiQn 
Qf any other offense.13 

This latter qualificatiQn is generally desirable to accomplish o.ne of 
the purpQses o.f parQle-cvaluation by an Qn-the-street test of the 
parolee's ability and inclinatiQn to live freely in society without revert
ing to criminal behavior. 

SubsectiQn (f) prQvides that a parole term may be reduced after 
t.he expiratiQn Qf o.ne year. The Commission is required to review each 
parQlee's status after two years of parQle, and annually thereafter. 

SubsectiQn (g) provides that the Paro.le Co.mmissiQn may, at any 
time priQr to expiratiQn o.f the term Qf imprisQnment, extend a term 
Qf parole after a hearing if the Qriginal term was less than the maxi
mum permitted. The CommissiQn may also, after a hearing, modify, 
reduce, 0.1' enlarge the cQnditiQns Qf parQle prior to. expiratIOn o.f the 
term. 

The ParQle Commission must fQllQW the same provisions applicable 
to the Qriginal setting Qf the term and cQnditions Qf parole in decid-

018 U.s.-C. 4209 (c). 
10 See the discussion of section 2103 (b). 
]l18 U.S.C. 4212. • 
12 As incUcated in the <1!scusslon of the parallel provision in the probation chapter (sec

tion 2103 (d», and as Is the case under current law, the validity anll effect of the conditions 
are not contingent upon their being furnlshec1 In writing. 

13 An individual on parole pursuant to subchapter E would not be considerec1 to be 
"imprisoned in connection with a conviction" for a federal crlme If a condition of parole 
was imposed pursuant to section 2103 (b) (10) or (b) (12) that resulted In his heing required 
to spenel time In an institution for needed mecUcal or psychiatric treatment or In his being 
required to reside in a community treatment facllity. 
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ing whether to extend the term of parole or to amend the conditions of 
parole and the length of such extension or nature of such amendment. 

The foregoing provisions of the section are flexible enough to allow 
for tailoring the parole teI'I?- and ~~nditions to the individual prison~r 
at the time of parole and, III addItIOn, to allow for post-parole modI
fication of the term where the parolee's conduct or other circumstances 
warrant such alterations. vVhere such action is warranted, conditions 
may be removed,the term may be reduced, or an unconditional dis
charge may be granted; on the other hand, under appropriate circum
stances, the Commission has the power to enlarge the conditions 0'£ 
parole and to extend the terIll of parole (where the maximum term has 
not already been imposed) . 

Subsection (h) provides that a term of parole is conditional and 
subject to revocation until it expires or is terminated.14 One of the 
purposes of parole is to assure that the individual is able to live in the 
community without committing further crimes. Another purpose is to 
supervise the parolee's participation in needed corrections programs 
for rehabilitative purposes. If the parolee commits a serious violation 
of a condition of parole, it becomes apparent that the purposes of sen
tencing that the conditions of parole were designed to meet in the par
ticular case are not being achieved by parole, and that revocation may 
be necessary in order to achieve those purposes. 

SECTION 3844. REVOCATION OF PAROLE 
1. In General 

The section provides the procedure for dealing with alleged parole 
violators. It covers the issuance of warrants, preliminar:y appearances, 
revocation hearings, modes of disposition, reimprisonment, and re
parole. 
2. Present Federal Law 

18 U.S.C. 4213 provides for the issuance of a summons or warrant 
by the Parole Commission if it is alleged that a parolee has violated 
any condition of his release. Such warrants or summonses may issue 
only during the maximum ,period to which the parolee has bee11 sen
tenced, except that if a parolee-is found to have intentionally refused 
or failed to respond to a reasonable request, order, summons or wat-
rant of the Parole Commission, the jurisdiction of the Parole Com
mission may be extended for the period of time during which the 
failure or refusal continues.l5 Notice as to the charges against the 
parolee must be provided at the time of service, along with notice of 
rights of the parolee under chapter 311 of title 18 and of possible 
action to be taken by the Commission.ls Service of the warrant or 
summons is followed by a preliminary interview to determine if there 
is probable cause to hold the prisoner for a revocation hearing. 

At the interview the prisoner is informed as to the revocation pro
cedure, advised of his right to delay the ,proceedings in order to seek 
counselor appointment of counsel, and advised that he may request 
confrontation with adverse witnesses. If probable cause is found, the 
Commission sets a reyocation hearing. The parolee may be returned 

" See 18 U.S.C. 3843(f) und 3844. 
lIT 18 U.S.C. 4210(c). 
10 18 U.S.C. 4213 (e). 
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to parole supervision, rather than detained, pending the hearing, if 
there is no justification for parole revocation, or he is not unlikely to 
appear and he is not dv.ngerous. 

1£ a revocation hearing is ordered it is to be held at 01' near the 
place of violation or anest in order to facilitate production of wit
nesses and the retention of counsel, except that the hearing may be 
held at the institution to which a parolee who waives his right to a 
preliminary hearing, is convicted of a new crime, or admits violation 
of parole at the preliminary hearing has been returned. 

At the revocation hearing itself the prisoner is entitled to have 
counsel and to confront and call witnesses. The hearing has two pur
poses-first, to determine whether the prisoner has violated a con
dition of his parole, and, second, to determine whether his parole 
should be revoked or reinstated, whether the conditions of parole 
should be modified, or the parolee referred to a residential community 
treatment center, or whether the parolee should be reprimanded. 

In general, the current statutory and regulatory provisions must be 
read in light of the Supreme Court's decision in 1l{o1'1'is8ey v. Brewer,17 
a decision the current law is designed to reflect. 
3. Provi8ions of S. 11,37, as Reported 

Subsection (a) provides that upon a parolee's alleged violation of 
a condition of his parole a WarraJlt for the parolee's arrest may be is
sued by the Commission prior to expiration or termination of the term 
of parole and may be executed by the offic61{s assigned such responsibili
ties by subcl1apter B of chapter 30. Obviously, not every violation of 
a condition of parole will be considered sufficiently seripus to prompt 
the issuance of a warrant; under current practice, such warrants "are 
not lightly issued," l,R and it is expected that this practice will con
tinue. The period during which a warrant may be issued is changed 
somewhat from current law. Under 18 U.S.C .. 4210, the Parole Com
mission retains jurisdiction over the parolee until the expiration o:f 
his term, even though the Parole Commission may have terminated 
supervision at an earlier date pursuant to section 4211 (a). The bill, 
as reported, on the other hand, provides for termination of the term 
of parole itself pursuant to section 3843,( f) . 

Under subsection (b), a preliminary appearance is provided to as
sure that the parolee has ndequate notice of the violation al1eged and an 
. opportunity to admit or deny the violation. The appearance is to take 
place "without unnecessary delay," the standard of Rule 5 (a) of the 
Federal Rules of Criminal Procedure with respect to initial appear
ances before magistrates in criminal pI'osecutions. 1Vhile individual 
circumstances, such as the availability of hearing officials and of evi
dence, mayor may not differ from those in criminal prosecutions, it is 
believed that the standard with respect to promptness is reflective of 
similar considerations and is sufficiently flexible to be adiusted to vary
jng situations. However, it is important to note that the time of the 
preliminary appearance is particularly crucial; even if proba?le 
cause is not found, if a parolee is held in custody awaiting his hearmg 
for more than one or two days his job will probably be lost and his 
l'ellltegration with society badly disrupted. . 

11' 4{)8 u.s. 472 (1972). 
18 Hearings, at 4052. 
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Whether or not a parolee admits the violation, if after the prelim
inary hearing the Parole Commission finds that the parolee has been 
convicted of a new offense committed on parole or there is otherwise 
probable cause to believe that a parole violation occurred, the parolee 
is entitled to a revocation proceeding. If the parolee admits the viola
tion, the revocation hearing may be limited to the question of dispo
sition. The subsection does not attempt to set forth a complete and de
tailed guide for the procedures to be followed at such a hearing. Nei
ther does it seek to freeze the lm~~ua~e of jJ;lom8sey v. Brewe1' into 
statutory form. The decision in 111 O'l"rl8s.ey was an initial exploration 
by the Supreme Court into an area which it had not previously con
sidered. The Court expressly declined to write a code of procedure for 
parole revocation practice and repeatedly emphasized that its views 
as to the requirements of due process were tentative.10 

Post-J.11 ol'ri.'Jsey litigation has produced a variety of conflicting rul
ings from a host of Federal and State courts.20 

Full compliance with the decisions of the Supreme Court on con
stitutional requirements will in no way be hindered by leaving ques
tions of .detail to administration in the 'context of future judicial 
decisions and implementing regulations. 

Under subsection (c), the revocation hearing is to take place either 
immediately following the finding of probable cause, or within 60 
days thereafter, at a place near to that of the arrest or alleged violation. 
If the parolee has been convicted and sentenced to more than 180 days 
for a crime committed subsequent to his parole, the revocation hearing 
is to be held in the prison to which he is confined within 180 days of 
the filing of a warrant or detainer against him. 

Subsection (d) provides that notice of the conditions alleged to have 
been violated and the time, place, and purpose of the hearing must be 
given. Subsection (d) specifies that at the revocation hearing the pa
rolee is entitled to be present and to have the as.sistance of retained 
counselor to have counsel appointed if he is financially unable to re
tain counse}.21 The parolee must be informed of the evidence against 
Mm, which need not be admissible under the rules of evidence for 
COUl't trials. He may call witnesses and present evidence on his own 
behalf. He also has the right to confront and cross-examine adverse 
witnesses unless the Commission specifically finds good cause for de
clining to allow confrontation. This determination requires the hearing 
officer to balance the parolee's need to confront Ius accuser in view 
of the particular facts and circumstances of his case against factors 
which include, but are not necessarily limited to, the probability and 
severity of either the risk of harm to the informant 01' the danger that 
the rights of someone in any pending criminal Pl'osecution would be 
jeopardized. The parolee is also permitted to present other evidence, 
but where there has been a conviction ofa new offense, relitigation of 
the facts would not be required.22 At the close of the hearing the Parole 
Commission is to determine whether a condition of parole has been 
violated, 

Under subsection (e), if the Commission determines that the paro1ee 
has not violated a condition of his parole, the warrant (or detainer) 

11) Supra note 17. at 485-490. 
20 See Annotation. 36 L. Ed. 1077 (1973). 
:n See Gagnon v. Scarpelli, 411 U.S. 778 (1973). 
!!2 Morrissey v. Brewer, 8upra note 17. at 490. 
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must be withdrawn .. If the Commission finds that the parolee has 
violated a condition of his parole, the Commission must make a deci
sion as to disposition, after considering any pertinent policy state
ments issued by the Sentencing Commission pursuant to 28 U.S.C. 
994(e). The disposition may be to continue the parole, with 01' with
out modification of conditions or extension of the term, or may be to 
revoke parole, if other lesser measures are inappropriate in the opinion 
of the Parole Commission. If parole is revoked, the parolee is to be or
dered confined for the term of tIle original sentence minus the time 
served in confinement prior to the parole, or for the contingent term 
of imprisonment.23 As observed earlier with regard to the provisions 
concerning the modification of the term and conditions of parole, the 
Commission's determination of ·the appropriate response to a violation 
of a condition of parole should be balanced, and subject to the same. 
considerations, as the parole release decision itself, wIth ·appropriate 
weight being given to the relative seriousness or lack of seriousness of 
the violation and to the likelihood of its recurrence. The prisoner of 
course is entitled to be heard on the question of disposition, as well as 
on the question of whether he has violated his parole. Subsection (f) 
requires that a parolee be given a digest of fac~ors considered in mak
ing the decision and the reasons for the disposition. 

Subsection (g) permits revocation after the term of parole has ex
pired if a warrant or summons was issued before expiration of the 
term of parol~ and the period of extension was reasonably necessary 
to ·adjudicate the question of violation and disposition after expira
tion, paralleling the analogotls provision relating to delayed revocation 
of probation. 24 

Under subsections (11) and (i), if a return to prison is ordered, credit 
for the time to be served is granted as of the parolee's return to the 
custody of the Bureau of Prisons. The prisoner then becomes subject to 
consideration for re-release under the same provisions as are applica
ble to other prisoners eligible for release pursuant to subchapter D. 

SEOTION 3845. APPEAL FRo~r PAROLE OOl\Il\USSION DETERl\UNATION 

1. In General 
This section 'provides for administrative appeal, in certain cases, 

from a determination of the Parole Commission concerning terms, con
ditions, or revocation of parole, and sets forth certain of the procedual 
aspects of such an appeal. , 
2. Pre8ent Federal Law 

The provisions of 18 U.S.C. 4215 apply to determinations concerning 
terms, conditions, and revocation of parole, just as they apply to're
lease decisions as described 8upra in connection with section 3834. 
3. P1'ovi8ions of 8.1437, as Reported 

This section is similar to section 3834, except that it applies to Parole 
Commission determinations concerning terms, conditions and revoca
tion of parole, rather than early release decisions, as does 3834. 

'" See section 2303. 
2. Section 2105 (b). 
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SECTION 3846. INAPPLICABILITY OF ADMINISTRATION PROCEDURE ACT 

This section has been included to continue the current statutory 
law that makes the Administrative Procedure Act inapplicable to de
cisions by the Parole Commission as to the term or conditions of 
parole, or parole revocation.25 The Committee id of the view that since 
the parole procedures incorporated in the Code assure substantial fair
ness, and differ sufficiently from the usual nature of administration 
determinations, the application of the Administrative Procedure Act 
is both unnecessary and unwarranted. The sections of the AP A made 
inap~licable to the Parole Commission parallel closely the current 
pl'OYlsions set forth in 18 U.S.C. 4218. It should be noted that such 
provisions of the APA as the Freedom of Information Act, the Pri
vacy Act of 1974, and the Government in the Sunshine Act continue 
to be applicable to the Parole Commission in the same manner as they 
are in current law. 

The phrase "determination, decision, or order" is intended to mean 
adjudication of specific cases as opposed to general rule making. 

This section is identical to section 3835, although that section, of 
course, applies to eady release determinations, while this applies to 
parole matters. 

2Ii 18 U.S.C. 4218. 
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PART Y-ANCILLARY CIVIL PROCEEDINGS 

Part V of the Criminal Code provides for supplementary ciVIl pro
ceedings in cOIDlection with criminal matters. Chapter 40 is designed 
to give law enforcement authorities greater flexibility in their fight 
against crime. It authorizes the civil forfeiture of property used, m
tended for use, or possessed in the commission of certain enumerated 
crimes. Furthermore, it permits the Attorney General to seek restrain
ing orders to prevent and restrain racketeering type offenses and to 
seek injunctions against acts or practices that constitute or could 
constitute a fraudulent scheme in violation of sections 1734 and 1738. 

'Chapter 41 is designed to compensate persons who have been injured 
by the commission of specific Federal crimes. It provides a civil cause 
of action for persons injured as a result of racketeering activities or 
fraud, or who have had their oral private cOlmnunications unlawfully 
intercepted. It also establishes a victim compensation fund whereby a 
victim of an offense set forth in chapter 16 will be compensated for 
his injuries. Part of the funds used for this program will be obtained 
from the payment of criminal fines. 

(1101) 
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OHAPTER 40.-PUBLIO OIVIL PROOEEDINGS 

Ohapter 40 is comprised of three subchapters. Subchapter A pro
vides for civil forfeiture proceedings against property used, intended 
for use, or possessed in the commission of certain specified offenses. 
Oivil forfeiture is distiguished from criminal forfeiture in that the 
action is taken against the property and is not intended to penalize the 
offender. For the most part, the provisions in subchapter A are con
sistent with current law. 

Subchapter B makes available certain civil remedies applicable in 
racketeering type offenses. The purpose of these ;provisions is to give 
law "enforcement authorities greater flexibility m the fight a~amst 
organized crime. These provisions reenact provisions contained m the 
Organized Orime Oontrol Act of 1970. 

Subchapter 0 authorizes the Attorney General to seek an injunction 
against acts which constitute or could constitute a fraudulent scheme 
in violation of sections 1734 or 1738. The purpose of this provision is 
to protect innocent victims from being victimized by fraudulent prac
tices while the criminal process isrulming its course. 

SUBCHAPTER A.-OIVIL FORFEITURE 

(Sections 4001-4005) 

This subchapter consolidates in one place all of the civil forfeiture 
provisions applicable to offenses .committed under the new Oode, and 
establishes one common procedure for the execution of a civil 
forfeiture. 
1. Present F'eaeraZLaw 

At present, there are twenty-two statutes in title 18 which authorize 
civil forfeiture of illegal property or of property used illegally.l 
Section 4001 will consolidate and replace the bulk of these statutes 
with the remaining forfeiture statutes currently in title 18 being 
moved to other titles of the United States Oode.2 The Oommittee has 
also extended civil forfeiture to several other offenses where that 
remedy seemed particularly appropriate. There are numerous 
other statutes in the United States Oode which authorize the for-

1 In order. they are contained In sections 43, 44, 492. 544. 545. 548,"550. 844, 924. 962. 
963 964. 965, 966. 967. 969, 1082, 1165, 1762. 1955. 2274 ,and 2513 of title 18. 

• For exnmple 18 U.S.C. 43 nnd 44 have been transferred to title 16: 18 U.S.C. 962 Ilnd 
969 hnTe been transferred to title 22; and 18 U.S.C. 1082 hns been transferred to title 46. 

(1103) 
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feiture of property,s but this section will have no effect on those 
statutes." In sum, this subchapter merely continues existing title 18 
civil forfeiture provisions with some extension of the provisions. 

Civil forfeiture, unlike criminal forfeiture under section 2002 of the 
Code, is an in rem proceeding. The concept of an in rem action is that 
the property is the offender and thus the action is brought against 
the property.5 

Statutes authorizing the civil forfeiture of illegal property or of 
property used illegally have withstood constitutional challenge.s Since 
the action is taken against the property, the rights of innocent owners, 
lienors, conditional vendors; and chattel mortgagors are subject to 
forfeiture procedures where the proJ;>erty is illegal or has been illegally 
used. 7 In addition, the government IS not barred from bringing a for
feiture proceeding by the fact that the owner was acquitted of the 
criminal charge.s While a civil forfeiture proceeding is civil in form, 
courts have held that its nature is criminal and thus evidence obtained 
in violation of the Fourth Amendment may not be used to support a 
forfeiture proceeding.9 However, the' government is not required to 
prove the allegations of the action beyond a reasonable doubt but only 
bya preponderance of the evidence.1o 

SECTION 4001. CIVIL FORFEITURE PROCEEDING 

Section 4001 provides that the Attorney General may proceed in an 
in rem civil proceeding to have seized and forfeited to the United 
States any property or, where applicable, the value thereof, used, in
tended for use, or possessed in violation of twenty-one enumerated 
sections or groups of sections. These sections carry forward forfeIture 
provisions found in existing law. This section thus sets forth in one 
place all of the sections of title 18 where a civil forfeiture of the 
property involved will be permitted. The Oommittee has used the 
phrase "in addition to a proceeding under any other Act of Oon
gress" in subsection (a) to empl1asize the fact that the listinO' of 
these specifIc civil forfeiture provisions in title 18 in no way affects 
or limits other forfeiture provisions set forth in other titles of the 
United States Code. For the most part, those offenses which have been 
included within the civil forfeiture provision have traditionally been 
subject to forfeiture provisions because they invariably involve the 
illegal use of property or the illegal possession of property. Those 
that have been added relate to analogous offenses and illegal usage of 
property. "While twenty of the listed paragraphs in section 4001(0,) 
name the specific property which is subject to forfeitme,ll subsection 

• Examples of such provisions are those contained In title 19 concerning the custom! 
laws: title 21 concerning the drug Jaws: and title 26 concerning the r~venue laws. 

• See section 104 which preserves any civil forfeitures that exist outside title 18. 
• See generally Oalero-Toledo v. Pearson Yacht Leasing 00.,416 U.S. 663 (1974). 
• Id.; Variou8 Item8 of Per80nal P"opertv v. United State8, 282 U.S. 577 (1931) ; United 

State8 v. One Ford Ooupe Automobile, 272 U.S. 321 (1926). 
• See Oalero-Toledo v. Pear80n Yacht Leasing 00 .. 8upra note 5. 
s Oll~ Lot Emerald Out Stones altd On8 Ring. v. United Sta.tes, 409 U.S. 232 (197Z). 
• See One 1958 Plymouth Sedan v. Penn8ylvania, 380 U.S. 693 (1965) ; Boyd v. United 

State8, 116 U.S. 616 (1886). 
10 See Lilienthal'8 Tobacco v. United State8, 97 U.S. 237 (1877): Oompton v. United 

State8, 377 F.2d 408 (8th elr. 1967) ; Martin v. United State8, 277 F.2d 785· (5th elr. 
1960). . 

U Inclnded nre snch offenses as those InTolvlng smuggllng, eavesdropping, connterfeltlng, 
and firearms. 

L-_________________________________________________________ __. 
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(a) (20), which deals with property used in the violation of the statute 
on engaging in a gambling business,12 excludes only real property from 
forfeiture and permits forfeiture of all other property used in the 
commission of the offense. This subsection carries forward the for
feiture provisions, as interpreted/3 presently found in title 18 which 
provides that "any property, including money, used in violation of 
the provisions of this section may be seized and forfeited to the United 
States." 14 Thus, with the exception of real propel'ty, subsection (a) 
(20) will cover all property, including money, used in a gambling busi
ness in violation of section 1841. 

Special note should be taken of subsections (a) (11) and (a) (12) 
which deal with the forfeiture of property used in violation of sec
tion 1734. (Executing a Scheme to Defraud) and section 1738 (Con
sumer Fraud). These are the only two offenses set forth in section 
4001(a) where the forfeiture order is intended to reach the proceeds 
of an offense and which thus concern prope:rty taken from a victim. 
The Committee deems it appropriate to deprive the offender in a 
fraudulent scheme, a pyramid sales scheme, or consumer fraud of 
his ill-gotten gains. As will be noted in the discussion of section 4003, 
restitution to the victim of the forfeited proceeds where possible is 
contemplated. 

Three types of property are enumerated in subsection (a) (11) for 
forfeiture in connection with the offense of executing a scheme to 
defraud. The first type is property offered as part of the scheme or 
artifice. In combination with the injullction provision in section 4021, 
this provision will serve to put the fraud offender out of business 
quickly. Second, property that consists of the instrumentalities used 
in the execution of the scheme or artifice can be ordered forfeited. 
An example of such an instrumentality would be a computerized 
mailing list used in the execution of a mail fraud or the manufactur
ing equipment used to make goods sold as part of the fraudulent 
scheme. Third, as noted, the order of forfeiture may reach the pro
ceeds of the scl1eme or artifice. The Committee is aware that tracing 
the proceeds of a fraudulent scheme is very difficult and often im
possible. It is not intended that such orders of forfeiture concerning 
proceeds be entered in 'cases where the proceeds cannot be readily 
traced. Rathel', it is expected that this provision will be reserved for 
those cases where the proceeds are available, identifiable, and subject 
to seizure. 

Two of these three types of property are set forth in section (a) (12) 
for forfeiture if there is a violation of section 1738 (Consumer 
Fraud). These are the property offered, advertised for sale, or sold 
or the proceeds of any frauchilent advertisement or sale. Forfeiture 
is provided for this offense as to these types of property for reasons 
analogous to their inclusion in section 1734. Instrumentalities used 
in the consumer fraud are not included because such a provision might 
sweep too broadly. 

It should be noted in relation to subsections (a) (17) and (a) (18) 
dealing with eXl)losives and firearms that the summary forfeiture 

18 Section 1841 ot the Code. 
18 See DiGiacomo v. United State8, 346 F. Snpp.1009 (D. Del. 1972). 
u 18 U.S.C. 1955. 
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provisions of current law enforceable through the Internal Revenue 
Code have been maintained as parallel provisions by moving the 
existing title 18 sections 15 to title 15 of the United States Code. 

Subsection (b) permits the entry of an order of forfeiture under 
sectio1l4001 if the court finds by a preponderance of the evidence.that 
the property that is the subject of the forfeiture proceeding is prop
erty used in violation of an offense listed in subsection (a) and con
sists of the specific property set forth in the specific paragraph in 
question. 

SEOTION 4002. PROTEOTIVE ORDERS 

This section provides that any time after the initiation of a proceed
ing under section 4001, the court may enter restraining orders or pro
hibitions or take other action, including the acceptance of performance 
bonds. These provisions are intended to protect the interests of the 
United States in the property subject to forfeiture. 

SEOTION 4003. EXEOUTION OF CIVIL FORFEITURE 

This section provides for the seizure and disposition of forfeited 
property. The subsection directs the Attorney General to issue regula
tions to provide for the sale, retention, or destruction of such property, 
or to make any other appropriate disposition of the seized property. 
The regulations are to make due regard for the rights of innocent 
persons. The seized property should be ordered sold under the regula
tions if commercial sale is feasible under the circumstances. Some 
property cannot ordinarily be disposed of commercially (for example, 
obscene material or counterfeited money) and the regulations are 
expected to provide for their destruction as a general practice. The 
Committee does not intend that such dangerous items as explosives and 
firearms be sold commercially in the general course. The regulations 
might provide that these items be disposed of by the General Services 
Administration through destruction or their sale or transfer to a 
government agency for official use. 

Section 4003 also contains a provision directing the Attorney General 
to establish procedures so that property seized as proceeds of fraudu
lent schemes under section 4001 (a) (11) and (a) (12) may, to the extent 
possible, be turned over to the victims of the fraudulent activity. The 
Committee deems it appropriate to restore the fraudulently obtained 
property to the victims wherever possible and considers this provision 
to be within the concept of making due provision for the rights of 
innocent persons. There may often be occasions where the victims 
cannot be located or identified. The language that modifies the directive 
to the Attorney General to establish these procedures that states "inso
far as practicable" is an attempt to take this potential difficulty into 
account. All that is required is that the procedures that are established 
(by means of regulations) are reasonably designed to find and identify 
the victims. The provision also makes it clear that the payment to the 
victim from the proceeds is not to exceed the value of the loss suffered 
by the individual victim.1G 

,. Ree 18 U.S.C. 844(a) and 18 U.S,C. 924(d). 
,. The victim of an offense set forth in section 1734 or section 171'38 -also has 1l civil actiQn 

against a convicted offender for treble damages plus attorneys fees and costs pursuant to 
section 4102. 



1107 Section 4004. 
Section 4005. 
Section 4011. 

The section also makes it clear 'that property that is not disposed of 
for value does not revert to the defendant. 

SECTION 4004. APPLICABILITY OF OTHER CIVIL FORFEITURE PROVISIONS 

Section 4004 incorporates by reference the long tested customs 
law provisions concerning the disfosal of forfeited property, the 
distribution of the proceeds from tne sale of such property, and the 
remission or mitigation of forfeiture orders. As under the customs 
laws, a person may petition the Attorney General for the remission 
of the forfeiture and sale of any property in which he has an interest 
where he alleges that the forfeiture occurred without his lmowledge 
and that it occurred without his neglect or intent to defraud the United 
States.:l.7 The Attorney General may honor such claims in whole or 
in part after the payment of the costs of seizing the forfeited property 
and the costs of disposing of the property if it has been disposed. IS In 
addition, the section provides that the Attorney General is to perform 
the duties imposed upon the collector of customs concerning the seizure, 
forfeiture, and disposition of property under the customs law with 
respect to any property forfeited pursuant to section 4001 (a) . . 

SEOTION 4005. DEFINI'TIONS FOR SUBCHAPrER A 

This section provides the definitions for terms used in this sub
chapter. It incorporates the specific definitions for some eight terms 
which are defined in the sub chapters in which they are primarily used. 

STJl3CHAPTER B.-CIVIL RESTRAINT OF RACKETEERING 

(Sections 4011-4013) 

This subchapter reenacts the civil remedies statutes enacted by 
the Congress to fight organized crime in the passage of the 1970 
legislation. l 

• 

SECTION 4011. CIVIL ACTIONS TO RESTRAIN RACKETEERING 

1. P1'esent Federal La1.o 
In the Organized Crime Conti:ol Act of 1970, Congress recognized 

that the infiltration of legitimate organizations by organized crime 
presented more than a problem in the administration of criminal jus
tice. In a real sense what was at stake was the viability of the free 
enterprise system. ,Vith this in mind, Congress enacted 18 U.S.C. 
1964 which provided for civil remedies in the organized crime field. 
These civil remedies were patterned after the time-tested machinery 
of the antitrust laws. 

17 See 19 U.S.C. 1613, 
18 Ibid. 
1 See Organized Crime Control Act of 1970, title IX, 18 U.S,C. 1964-1968, 84 ·stat. 943. 
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. In discussing civil rem~dies in general, and 18 U.S.O. 1964, in par
tIc;ular, the Senate OommIttee Report stated: 2 

The use of such remedies as prohibitory injunctions and the 
issuing of orders of divestment or dissolution is explicitly 
authorized. Nevertheless, it must be emphasized that these 
remedies are not exclusive, and that Title IX seeks essentially 
an economic, not a punitive goal. However remedies may be 
fashioned, it is necessar,Y to free the channels of commerce 
from predatory activitIes, but there is no intent to visit 
punishm~nt on any individual; the purpose is civil. Punish
ment as such is limited to the criminal remedies, noted above. 

Ample precedent exists in the. antitrust laws for these pro
cedures. In the landmark decision United States v. Du Pont & 
00.,366 U.S. 316, 326-27 (1961), the Supreme Oourt said of 
the remedy of divestiture: . 

The key to the whole question of antitrust remedy is, of 
course, tlie discovery of measures effective to restore com
petition. Oourts are not authorized in civil proceedings to 
punish antitrust violators.' and relief must not be puni
tive. But,courts are authorized, indeed required, to decreo 
relief effective to redress the violators, whatever the ad
verse effect of such a decree on private interests. Divesti
ture is itself an equitable remedy designed to protect the 
public interest. . 
If the Oourt concludes that other measures will not be 

effective to redress a violation and that complete divesti
ture is a necessary element of effective relief, the Govern
ment cannot be denied the latter remedy because eco
nomic hardship, however severe, may result. 

It must be remembered that the Oourt here was speaking 
of remedying an economic concentration of power, which po
tentially might have an adverse effect upon our 'economy. 
Title IX attacks a far more heinous threat, the use of force, 
threats of force, enforcement of illegal debts, and corruption 
in the acquisition or operation of business. If DuPont and 
other related companies can be forced to rid themselves of 
General Motors ownership, almost. without regard for the 
economic consequences, then it must surely follow that the 
removal of criminal elements from the organizations of our 
society by divestiture is justified. The situation may be said to 
cry for legislation to accomplish that result. The criminal 
surely can lose his right to own or hold office in a business or 
other enterprise as easily as can the essentially honest, but 
potentially too powerful,·businessman. 

These provisions should effectively remove the criminal 
figure from the particular corrupt organization. In a like 
manner, through a remedy such as the prohibition of engaging 
in the same kind of activity in the future, the criminal element 
will not only be removed from an area of activity, they will 
also be prohibited from using the know-how acquired to start 

• S. Rept. No. 91-617, 91st Cong., 1st Sess., pp. 81-83 (1969). 
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the same type of business or other organization again under a 
different name. 

Here, too, the antitrust laws furnish ample precedent for 
the use of this sort of civil remedy. In United States v. Grinnel 
007'p., 384 US. 563, 5'79 (1966), the district court had decreed 
that one Fleming should be enjoined from working for any of 
the corporate defendants to an antitrust suit because of con
stant flouting of the antitrust laws, even though no predatory 
practices were found to exist. The Court, while it reversed on 
a factual aspect of the case, acknowledged that the remedy was
available if appropriate facts were found: 

Defendants urge and the Government concedes that 
the barring of Mr. Fleming from the employment of any 
of th~ defendants is unduly harsh and quite unnecessary 
on this record. While relief of that kind may be appro
priate where the predatory conduct is conspicuous, we 
cannot see that any such case was made out on this 
rl~cord. 

If predatory conduct may be made the basis for such a 
prohibition, then surely murder, extortion, and other crimes 
are more than equal grounds for the prohibition. 

In each of these illustrative cases, the courts have empha
sized that the prohibition is not a penalty against any individ
ual. It is instead a protection of the public against parties 
engaging in certain types of businesses after they have shown 
that they are likely to run the organization in a manner detri
mental to the public-interest. In the spirit of this background, 
Title IX, it must be again emphasized, is remedial rather than 
penal. It is based upon the judgment that parties who con
duct organizations affecting interstate commerce throl'1.gh a 
pattern of criminal activity are acting contrary to the public 
interest. To protect the public, these individuals must be pro
hibited from continuing to engage in this type of activity in 
any capacity. 

Finally, the Department of Justice had this to say of the 
civil aspects of Title IX : 

These time-tested remedies ... should enable the 
Government to intervene in many. situations which are 
not susceptible to proof of a criminal violation. Thus; in 
contrast to a criminal proceeding, the civil procedure 
... with its lesser standard of proof, non-jury adjudica
tion process, amendment of pleadings, etc.1 will provide 
a valuable new method of attacking the eVIl aimed at in 
this bill. The relief offered by these equitable remedies 
would also' seem to have a greater potential than that of 
the penal sanctions for actually removing the criminal 
figure from a particular organization and enjoining him 
from engaging in similar activity. Finally, these remedies 
are flexible, allowing of several alternate courses of ac
t.ion for dealing with a particular type of predatory 
activity, and-they may also be effectively monitored by 
the Court to insure that its decrees are not violated. 
(Footnotes omitted.) 

92-919 0 - 77 - pt. 1 - 71 
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The Committee specifically endorses these views. 
In the first case litigated under 18 U.S.C. 1964, the Seventh Circuit 

in United States v. Oappetto,S upheld the constitutionality of 18 
U.S.C.1964:. The court in Oappetto stated: . 

It has thus been settled . . • that acts which may be pro
hibited by Congress may be made the subject of both crim
inal and civil proceedings, and the prosecuting arm of the 
government may be authorized to elect whether to bring a 
civil or criminal'action, or both. A civil proceeding to enjoin 
those acts is not rendered criminal in character by the fact 
that the acts also are punishable as crimes.4 

The court recognized that the relief authorized by 18 U.S.C. 
1964 is similar to the relief granted in antitrust cases under the 
Sherman and Clayton Acts.5 While the conditions under which an 
injunction will be issued pursuant to section 1964 are to be deter
mmed by the principles that govern the granting of equitable relief,o 
the court found that Oongress intended to dispense with the govern
ment's requirement of showing irreparable injury or inadequacy of 
the remedy at law,1 Furthel'more, since an action under 18 U.S.C. 
1964 is civil in nature, the burden of proof for the government is 
the lesser standard of preponderance of the evidence as opposed 
to the higher standard of beyond a reasonable doubt required in 
criminal cases.S Similarly, the government has a right to discovery 
under the Federal Rules of Civil Procedure and where the govern
ment grants use immunity pursuant to 18 U.S.C. 6002. and 6003,9 
the defendant cannot refuse to comply with the discovery orders on 
the ~round that this violates his Fifth Amendment right against 
self -mcrimination.1o 

13. Provisions of S. 143'7, as Rel)orted 
Section 4011, for the most part, carries forward. the provisions 

presently found in 18 U.S.C. 1964:. 
Subsection (a) provides that the Attorney General may. initiate 

a civil proceeding to prevent and restrain offenses under three or-
ganized crime offenses set forth by the Code.n 

' 

Subsection (b) grants jurisdiction to the United States district 
courts to hear proceedings brought under this section. In addition, 
it provides that any such action is to be handled in an expeditious 
manner by the court. 

Subsection (c) authorizes the court to enter restraining orders or 
injunctions, require performance bonds, or take other appropriate 
action to prevent frustration of the aims of this subchapter. 

Subsection (d) provides for collateral estoppel as between related 
c6minal judgments and civil actions. Thus, where a defendant has 

3502 F. 2d 1351 (7th Clr. 1974), cert. denied 420 U.S. 925 (1975). 
• Id. at 1357. . 
• 15 U.S.C. 4, 25: sce Unitea States v. Oappetto, supra note 3, at 1357 • 

. "Id. at 1358. 
7 Id. at 1358-1359. 
BId. at·1357. 
• See Bubchapter B of chapter 31. 
10 United States v. Oapetto, supra note 3 at 13n9. 
11 Section 1801 (Operating a Racketeering Syndicate), 1802 (Racketeering), and 1803 

(Washington Racketeering Proceeds). 
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been convicted of violating section 1801, 1802, or 1803 of the Code, 
the conviction, operating as a final judgment or decree rendered in 
favor of the United States, estops the defendant from denying the 
essential allegations of the criminal offense in any subsequent civil 
proceeding brought by the United States or by a person under section 
410l. 

Subsection (e) contains broad remedial provisions which the court 
may utilize in cleansing organizations from the influences of orga
nized crime. Although certain specific remedies are enumerated, the 
list is not exhaustive, and the only limit on remedies is that they 
accomplish the aim set out of removing the corrupting influence 
while making due provisions for the rights of innocent persons. 

SEOTION 4012. CIVIL RESTRAINT PROCEDURE 

1. Present Federal Law 
This section combines into one provision statutes that are, presently 

contained in sections 1965, 1966, and 196'7 of title 18 and sets out the 
rules concerning venue, the issuance of process, and the service of 
process for proceedings brought under section 4011. These provisions 
are patterned after similar provisions in the antitrust field.12 In addi
tion, the section provides a procedure for expediting actions brought 
under section 401l. 
2. Provisions of S. 14fJ7, as Reported 

Subsection (a) establishes venue wherever the defendant resides, 
is found, has an agent, or transacts affairs, without regard to the 
amount in controversy, and subsection (b) provides nationwide serv
ice of process on parties, if the ends of justice require it. 

Subsection (c) provides nation wide subpoena pOWGr for witnesses. 
However, a court order on good cause shown is ,required for issuance 
of a subpoena if the witness resides more than 100 miles from the 
court. In addition, this subsection provides for service of process 
whe;rever the person is found, resides, has an agent, or transacts 
affairs. 

Subsection (d) provides a procedure :whereby the Attorney Gen
eral may obtain the expeditious processing of those cases which are, 
in his opinion, cases of general public importance. The judge desig
nated to hear such a case is directed to hold a hearing as soon as 
practicable and to participate in the hearing and determination of 
the cause. 

Subsection (e) provides that the court in its discretion may con
duct the proceedings, including the taking of depositions, in open· 
or closed session after taking into consideration the rights of the 
persons affected. 

The Committee believes that the 'broad provisions set out in section 
4012 are required by the nationwide nature of organized crimeactivi
ties and its widespread efforts to infiltrate legitimate business-
organizations. . 

,.. See 15 U.S.C. 5, 15a, 23 •. 1314(n). 
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SECTION 4013. CIVIL INVESTIGATIVE DEMAND 

1. Present Federal Law 
This section carries forward one of the innovative approaches 

established by the Organized Crime Control Act of 1970. In that act, 
Congress recognized that the infiltration of legitimate businesses by 
organized crime presented more than a problem in the administration 
of criminal justice. To attack this proplem, Congress decided that ~he 
traditional criminal remedies were not sufficient and that new remedIes 
were needed. Congress thus provided for civil remedies in the orga
nized crime field which were patterned after the time tested remedies 
in the antitrust laws. One of these remedies which has proved particu
larly successful in the antitrust field is the civil investigative demand 
whi~h is the civil counterpart of the grand jury. Congress thus enacted 
18 U.S.C. 1968 whiCh provides for a civil investigative demand in 
organized crime cases if the Attorney General has reason to believe 
that any person or enterprise under investigation may be in possession 
of documentary material relevant to .11. civil racketeering investigation. 
In such cases, he may, prior to the institution of a civil proceeding, 
issue in writing and cause to be served on the person or enterprise, a 
civil investigative demand requiring sllch person or enterprise to pro
duce the material for examination. 
!e. Provision~ of S. 14/37, as Reported 

Section 4013 substantially-reenacts 18 U.S.C. 1968. Except for minor 
word changes, there are only two substantive changes. 18 U.S.C. 
1968 (c) (2), which provides that no demand shall "require the produc
tion of any documentary evidence which would be privileged from 
disclosure if demanded by a subpoena duoes teaum," has been elimi
nated since such a demand would obviously be unreasonable and is 
thus covered by 18 U.S.C. 1968 ( c) (1), now subsection (b) of 4013. 
In addition, 18 U.S.C. 1968(d) (7), which provides for the appoint
ment of a successor custodian in the event of the death or disability 
of the designated custodian, is eliminated since it is implicit in the 
power of the Attorney General to designate a custodian that he has, 
in addition, the authority to designate a substitute custodian if the 
need should arise. 

Subsection (a) of section 4013 sets forth the circumstances in which 
the Attorney General may issue a civil investigative demand and 
designates the material that the demand is to contain, and subsection 
(b) provides that no civiJ investigative demand is to contain any 
requirement that could be held to be unreasonable if contained in 
a subpoena duces teaum. This subsection will cover the limitations 
which were formerly in 18 U.S.C.1968(c) (1) and (2). 

Subsection (c) contains broad provisions for service of process imd 
permits not only personal service, but service upon the person's agent 
or any other person authorized by law to receive service of process on 
behalf of the person as well. Service can be made at 11he principal 
office or place of business of the person or an executed copy can be 
sent by registered or certified mail to the person's principal office or 
place of business. 

Subsection (d) directs the Attorney General to appoint a person to 
serve as document custodian. This section also provides that the person 
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to whom a civil investigative demand was issued must make the mate
rial available for inspection by the custodian at the person's place of 
business or some other place mutually agreed upon. The custodian is 
responsible for any material delivered to him, and no one except the 
Attorney General is permitted to inspect the material without the con
sent of the person who produced£he material.lS Upon the completion 
of the investigation or any proceedings arising therefrom, the custo
dian is to return to the person any material which has not passed into 
control of a. court or grand jury. If no proceeding has been instituted 
within a reasonable time after completion of the examination and 
analysis of the evidence, the person who produced the material is 
entitled, upon written demand made upon the Attorney General, to 
the return of all the material produced by him. 

Subsection (e) provides a procedure and the circumstances under 
which the Attornoy General may seek an enforcement order when the 
person who is the subject of a civil investigative demand refuses to 
cooperate. In addition, the subsection provides that a person who has 
received a civil investigative demand may seek to have it modified or 
set aside within twenty days after receiving the demand. 

Subsection (f) grants jurisdiction to the United States district 
courts to hear and determine any matter arising under the provisions 
of this section. 

SUBOHAPTER C.-INJUNOTIONS 

(Section 4021) 

During its early history, the English court of chancery issued in
junctions to restrain the commission of certain criminal acts.1 How
ever, 'with the increasing stability of the English government., the need 
for the enforcement of the criminal laws by the chancellors diminished 
until by the end of the 15th century it had ceased entirely.2 Thus, the 
rule became established under the common law that equity would not 
interfere by the issuance of an injunction to prevent the commission 
of crimes. Exceptions, however, soon developed to this general rule. 
Thus, if an act endangered property rights or was inimical to public 
health or sa.fety, equity could enjom such act regardless of whether 
the act was also made criminal by a statute.3 Today it is generally 
conceded that a legislature has the authority to authorize the enforce
ment of a criminal statute by injunction.' 

Congress has not, as a general practice, provided injunctive relief 
for the prevention of crimes about to'take place. In certain fields, how-

13 Under section 111, the term "Attorney General", unless used in conjunction with a 
reference to another specified officer of the Department of Justice, includes any officer 
of the Department of Justice authorized to act for or on behalf of the Attorney General. 

'1 Holdsworth, A. Historv of English LaID 405.406 (7th ed. 1956). 
• See Mack, The Revival oj Griminal Equity, 16 Harv. L. Rev. 390, 391 (1903). 
• Pomeroy. Equity Jurisdiction, p. 949 (5th ed. 1971). 
• See Case Comments, Equity's Power to E1tjoin Criimnal A.rts, 16 Wash. and Lee L. Rev 

303. 305 (1959). . 
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ever, Congress has permitted the issuance of injunctions to restrain 
certain acts which may constitute criminal conduct or facilitate crimi
nal conduct. Thus, injunctive relief has long been available for viola
tion of the fraud provisions of the Securities and Exchange Act,5 and 
these provisions have been used by the Securities and Exchange Com
mission on numerous occasions with:~xcellent results. In the Organized 
Crime Control Act of 1970 6 Congress authorized the issuance of in
junctions and restraining orders In an effort to free interstate com
merce from the corrupt control of organized crime. Similarly, the use 
of injunctions to prevent acts deemed detrimental to the economy is 
widespread in the antitrust field. 

Another area where there is a great need for injunctive relief is in 
fraudulent scheme cases. While present law provides· limited injunctive 
relief, T this relief is inadequate. First, the relief is restricted to the 
detention of incoming mail. It does not reach the situation where 
letters continue to be sent to further a scheme and remittances are col
lected personally from the customer or to fraudulent schemes which 
do not entail the use of the mails. Second, the required administrative 
proceedings entail considerable delay which is compounded by the 
extra time and energy necessary to bring an injuIictive suit in the dis
trict court while the. administrative proceedings are pending. Since the 
investigation of fraudulent schemes often takes months, if not years, 
before the. case is ready for criminal prosecution, innocent people con
tinue to be victimized while the investigation is in progress. For these 
reasons, the Committee has concluded that prior to the commencement 
of a criminal action the Attorney General should be empowered to 
bring suit to enjoin acts or practices which would constitute a violation 
of section 1734.8 For similar reasons, and because it so closely relates 
to section 1734 in its general thrust, the Committee has extended the 
injunction provision to section 1738 (Consumer Fraud). This injunc
tive procedure is similar to that used in S.E.C. cases and will provide 
a quick and effective remedy while the criminal process is taking its 
course. 

SEOl'ION. 4021. INJUNOl'IONS AGAINST FRAUD 

This section provides that if the Attorney General receives satisfac
tory evidence that a person is engaged in an act or practice which con
stitutes a violation of section 1734 or section 1738, he many bring an 
action in a district court of the United States to enjoin such acts or 
practices. It is left to the discretion of the Attorney General to deter
mine which factors will constitute satisfactory evidence for the initia
tion of the action. While this section is designed to enable the Attorney 
General to seek such relief prior to the commencement of a criminal 
action, the Attorliey General can institute such action at any time. 
As a civil action, the section requires the Attorney General to establish 
by a preponderance of the evidence that the acts or practices sought 
to be enjoined constitute a violation of section 1734 or oi'section 1738. 
If the evidence is sufficient, the court may issue a permanent or tem
porary injunction or restraining order together with such other relief 
as is appropriate. 

"15 U.S.C. 77t. 
018 U. S.C. 1064. ; see subchapter B of chapter 4.0. 
T See 39 U.S.C. 3005(a). 
• Executing a Fraudulent Scheme. 
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SUBCHAPTER D.-RESTRICTION ON llIPOSITION OF CIVIL DISABILITIES 

(Section 4031) 

This subchapter consists of a section placing restrictions on the ex
tent to whi.ch civil disabilities can, under color of Federal law, be im
posed on a person by reason of his conviction of a title 18 offense. 

SEC'.rION 4031. RESTRICTION ON Il\IPOSITION OF CIVIL DISABILITIES 

Section 4031 provides that no person acting under color of Federal 
law may impose on another person ·a civil disability by reason of the 
latter's conviction or sentence for an offense under title 18 of the 
United States Code, with two exceptions. 

The first exception applies where the offense in question occurred in 
connection with the particular right, privilege, or opportunity affected 
by the disability. 

The second exception permits imposition of a civil disability in 
such a case if, in light of the offense and the other relevant circum
stances, there is a substantial probability that the person convicted 
will abuse the right, privilege, or opportunity withheld by reason of 
the disability. 



Section 4101. 

OHAPTER 'H.-ANOILLARY PRIVATE OIVIL REMEDIES 

Chapter 41 consists of two sub chapters. Subchapter A provides a 
civil cause of action for persons injured as a result of racketeering 
activities and certain kinds of fraudulent activities. It also provides 
a civil cause of action for persons whose oral private communications 
have unlawfully been intercepted. These provisions are reenactments 
of similar provisions in current law except for civil recovery against 
fraud offenders, which is new. 

Subchapter B is new and provides compensation for victims of 
crime. The concept of compensating victims of crime is rapidly gaining 
favor in the States, and the. Oommittee believes that this is an im
portant step forward in the criminal law field. The funds used to pay 
the victims will come from a special revolving fund set up in the 
Treasury of the United States. Part of the funds used for this program 
will be obtained from the payment of criminal fines. 

SUBCHAPTER A.-PRIVATE ACTIONS FOR DAMAGES 

(Sections 4101-4103) 

This subchapter provides for a private civil action' by which a per
son may seek civil damages as p, result of a defendant's violation of 
sections 1801 (Operating a Racketeering Syndicate), 1802 (Racketeer
ing) , 1803 (Washing Racketeering Proceeds), 1734 (Executing a 
Fraudulent Scheme), 1738 (Consumer Fraud), or 1521 (Eavesdrop
ping). Except for sections 1734 and 1738, such private actions exist 
under current law.1 The authorization of such actions is in recognition 
of the fact that violation of the enumerated sections in this subchapter 
can have far greater consequences to the victim than in the ordinary 
criminal cases-consequences that often can readily be redressed 
through money damages. In addition, it is hoped that the knowledge 
that a person will be subject to substantial civil damages' will serve 
as an effective deterrent to the commission of these offenses. 

SEOl'ION 4101. CIVIL AOTION AGAINST A RAOKETEERING OFFENDER 

This section provides that a person may bring a civil suit in a district 
court of the United States against a defendant for damages caused to 
his person, business or property as a result of the defendant's viola-

t See 18 U.S.C.1964(c:), 21120. 
(1117) 
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tion of sections 1801 (Operating a Racketeering Syndicate), 1802 
(Racketeering), or 1803 (Washing Racketeering Proceeds)-the basic 
organized.crime offenses set forth in t~le Oode. The injured person may 
recover three-fold the damages sustamed as well as reasonable attor
ney's and other litigation costs. 

SEOTION 4102 OIVIL AOTION AGAINST A FRAUD OFFENDER. 

This subsection is new and authorizes a civil lawsuit by a person 
injured in his business or property against an offender convicted of 
either a violation of section 1734 (Executing a Fraudulent Scheme) 
or section 1738 (Consumer Fraud). Such action may be brought in a 
district court of the United States and the injured person is entitled 
to recover three times the damages sustained and a reasonable at
torney's fee plus other investigation and litigation costs. 

'While new to existing law, the concept of treble damages for con
sumer fraud was contained in S. 670 passed hy the Senate in the 94th 
Congress, which has served as the model for section 1738. As the 
offense in section 1734 is analogous to that in section 1738, the Com
mittee deemed it appropriate to extend the same civill'emedy fOl' those 
injured by a violation of that section as well as section 1738. 

SEOTION 4103. CIVIL AOTION AGAINST AN EAVESDROPPING OFFENDER 

This section authorizes a civil damage suit for a person whose private 
oral communication is intercepted, disclosed, or used in violation of sec
tion 1521. Such action may be brought in a district court of the United 
States against any person who intercepts, discloses, uses, or procures 
another person to intercept, disclose, or use suqh a communication. An 
injured person may recover actual damages, but not less than liquidated 
d,amages of $1,000 or $100 per day for each day of violation, whichever 
is higher. In addition, such person is entitled to punitive damages and 
reasonable attorneis fees and other investigation and litigation costs. 

A defendant who has reasonably i'elied on a court order or legisla
tive authorization and who believed in good faith that his conduct 
did not constitute an offense is afforded an affirmative defense to any 
action brought under this section or under any other law. 

The predecessor of this section is 18' U.S.C. 2520. 

SUBOHAPTER B,---':'AOTIONS FOR Cm.fPENSATION. OF VIOTThfS OF CRUtE 

(Sections 4111-4115) 

Although there is no Federal statute concerning compensation of 
victims of Federal offenses, Fec1erallegislation to compensate victims 
of crime has passed the Senate in the 92cl, 93d and 94th Congresses, 
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largely through the efforts and interest of former Senator Mike 
Mansfield. The 93d Congress passage by the Senate of crime victim 
compensation legislation occurred on April 3, 19'73, with the passage 
of S. 800, 93d Cong., 1st Sess., by a vote of 93 to V That bill, in 
turn, incorporated as title I the provisions of S. 300, 93d Cong., 1st 
Sess., introduced by Senators Mansfield and Mondale, which had 
passed the Senate on March 29, 1973.2 The latest passage by the Senate 
of victim compensation legislation was on July 19, 1976, when the 
Senate adopted an amendment offereel by Senator Mansfield to attach 
such legislation to H.R. 366. The victim compensation provisions were 
ch·opped in conference to give the House time to consider separate 
legislation on the subject. 'rhe House passed a crime victim compen
sation bill (H.R. 7010) on September 30, 1977. 

Subchapter B contains the basic concept set forth in the Senate 
passed bills, that the Federal Government should provide a means of 
financial p,ssistance to victims of Federal crimes which involve bodily 
injury or death. ·While retaining this basic concept, however, the Com
mittee has reconsidered SO'lne of the details of the application and 
administration of those bills, and has in this subchapter made the 
compensation program applicable to victims of any offense described 
in chapter 16 (Offenses AgainsHhe Person) for which there is Federal 
jurisdiction I'ather than limiting jurisdiction to offenses comitted 
within the special maritime and territorial jurisdiction, the District 
of Columbia, and the Indian country:a 

SECTION 4111. ESTABLISHMENT OF A VICTIM COMPENSATION FUND 

Section 4111 creates in the United States Treasury a Victim Com
pensation Fund consisting of an criminal fines collected by the United 
States courts through the new fine collection process,4 money reim
bursed to the Victim Compensation Fund by a victim or dependent 
who receives money damages from another source,5 funds collected 
from Federa 1 offenders pursuant to suits for subrogation under section 
4114, and contributions to the Fund from public or private sources. 
The Committee believes that the moneys from these sources will be 
more than adequate to cover orders for payment of compensation tmder 
this subchapter and that no. appropriations will be needed. This is 
especially true because. of the higher authorized fines available under 
chapter 22 and because of the improved procedures for collecting 
unpaid criminal filles provided in subchapter B of chapter 38. 

SECTION 4112. CLAn! FOR COMPENSATION 

Section 4112 (a) creates a procedure by which the victims or surviv
ing dependents of a victim of a Federal offense, or an attempt to com
mit a Federal offense, if there is Federal jurisdiction over the offense 
under chapter 16 (Offenses Against the Person), may seek compensa
tion by means of a claim fileel with the United States Victim Compen
sation Board. The establish!llent and composition of the Board is set 

'119 Congo Rec. S 6557 (dally ed.). 
'119 Congo Rec. S 6261 (dailyed.). 
• See the dlscnsslon ot section 4112(a). 
• Section 3812 (b I of the Code. 
• Section 4113(e) (2) of the Code. 
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out in chapter 40 of t.itle 28,0 United Stutes Code, and it is intended 
to serve as the agency through which victims of crime will receive 
compensation from the Victim Compensation Fund. The procedures 
called for qy section 4112 carry forward, in large measure, the provi
sio11s of the previously Senate passed measures. 

Claims could be for any offense, or attempted offense, over which 
there is Federal jurisdiction under chapter 16 (Offenses Against the 
PerstJn). That chapter covers all Federal offenses which could re
sult in personal injury or death, either directly or by providing juris
diction for offenses against the person which occur during the com
mission of other s·pecified. Federal offenses. More ]3'ederal offenses 
will be eovered under this subchapter because of a broader range of 
applicable Federal jnrisdi,;:J,;ion than under the prior bills, which COll
tainedlists of crimes covered and limit the lists to those' crimes com
mitted in the special maritime and territorjal jurisdiction, the District 
of Columbia,7 and the Indian country. In reconsidering this jurisdic-

~ tion, the Committee has concluded that it was preferable to give simi
lar treatment to all victims of a particular offense over which there 
was Federal jurisdiction rather than to give compensation to a victim 
only if the offense were committed in a particular segment of the Fed-
eral jurisdiction over the offense. . 

Section 4112 (b) provides that a hearing on a ciaim filed under this 
subchapter must be public unless the Board finds that the hearing or 
a portion of the hearing should, in the interest of justice, be closed to 
the public. For example, the Board could order the hearing closed if 
there had not yet been a trial in the caSe in order to avoid problems of 
pretrial publicity. If the investigation of the offense were not com
pleted, the Board might also wish to conduct the hearing in private 
in order to avoid interfering with the investigation. The Board might 
also wish to I(lose part of a hearing to the public in the interest of 
protecting the privacy of a claimant, such as the taking of testimony 
from a young rape victim. . 

Section 4112 (c) (1) provides that if personal injury results from an 
offense, the victim is entitled to compensation, under the guidelines 
of section 4113, and subsection (c) (2) provides that there is a right 
of survi\'orship to his estate for the personal injury claim if tbe victim 
dies, not necessarily as a l'('sult of the offense, before the case has been 
concluded. Section 4112 (c) (3) provides for compensation, under the 
guidelines of section 4113, to a surviving dependent of a -victim who 
died as n, result of the offense. It is possible under certain factual 
situat.ions that compensation will be awardedllnder both paragraphs 
(1) and (2) if, for example, an offense has resulted in prolonged hos
pitalization and ultimateJ.y has resulted in death. If deat.h resulted 
from a cause other than the offense, then the estate could receive com
pensation uncleI' appropriate circumstances under paragraph (1), but 
the dependents woulc1not be entitled to compensation under paragraph 
(2). The reason for permitting a right of survivorship to the claim 

028 U.s.C. 595. ct seq., ns ndded to title 28 by section 123 of the reported bill. 
7 As n result of the chnn~e mnde by S. 1437. as reported, eompensntion for offenses com· 

mltted in the DistrIct of 'Columbia will be limited under this bill to compensRtion for 
offenses in the 1<'edernl 'Criminal Code, thus lensing the election of compensation for other 
offenses to legislation for the District of Columbia alone. This is consistent with the cover
nge of Federal jurisdiction providecl elsewhere In tho Code. Simllnrly. the subchnpter hns 
not carried forward the provisions for grants for State compensntlon progrnms. 

'----------------------------------~~ -----
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even if the death did not result from the offense, is to assure that the 
family of the victim does not suffer undue financial stress from such 
expenses as hospitalization of the victim as a result of the offense. 

Section 4112 (d) provides that. the Board is to determine the, amount 
of compensation for pecuniary loss and is to order the payment to the 
claimant ·for that pecuniary loss. If the pecuniary loss is the loss of 
anticipated earnings or support and that loss continues for ninety days 
or more, then the payments for loss of anticipated earnings or antic
ipated support can be made periodically during the period during 
which the loss continued, for a maximum period of ten years. If the 
victim died as a result of causes other than the offense, his estate 
would still be entitled to loss of anticipated earnings for the time 
the victim would have been unable to work full time as a result of the 
offense, Slubject to the provisions of section 4113. 

Section 4112 ( e) permits the Board to grant emergency compensa
tion, up to $1500, pending final action on a claim if the claim is one 
for which payment will probably be ordered. The amount of emer
gency compensation would be deducted from a final payment, and, 
if the amount of the emergency payment exceeds the amount finally 
awarded, the claimant may be ordered to reimburse the fund. 

Section 4112 (f) permits reconsideration of a claim by the Board 
at any time and modification or rescission of orders based upon 
changes in the circumstances of the claimant. 

Section 4112 (g) bars any claim under this subchapter for injury or 
death unintentionally caused by vehicular accidents in the course of 
an offense, unless the vehicle was an implement used in the commis
flion of an offense to which the subchapter applies. 

Section 4112(h) provides that if a claim would otherwise be al
lowed, it will not be barred if the person who committed the offense 
could not be cOlwictcd of the offense because of immaturity, incom
petency, or otherwise. Thus, if there is Federal jurisdiction over the 
offense, a claim may be allowed eyen if 110 person is actually prose
cuted for the offense. 

Section 4112(i) provides that this subchapter does nCit affect the 
right of a victim or his survivors to bring a civil action for damages 
against a person for the injury or death. 

Section 4112(j) prohibits execution or attachment against an order 
for payment entered under this subchapter. 

!II 

SECTION 411.3. LIMITATION ON COMPENSATION 

Section 41.13 (a) provides that a victim or his surviving dependents 
must satisfy three prerequisit.es in order to obtain an order for payment 
under this subchapter. The first requirement is intended to encourage 
cooperation with law enforcement officials. Thus, this section requires 
that the offense giving rise to the claim must be reported to a law 
enforcement officer within seventy-two hours after its oecurreuce unless 
the Board finds the failure to do so to be justified by good cause. The 
second require>ment is that the claim be filed within one year after 
the offense occurred. It is necessary to set such a time limit in order 
to avoid stale claims. This time limitation may, of course, also be 
waived if the Board finds the failure to comply to be justified by good 
cause. The third prerequisite requires the Board to find that the offense 
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giving rise to the claim was the proximate cause for the pecuniary 
loss claimed and, in order to discourage frivolous claims and to avoid 
mUltiple small claims, a claim for less than $100 or a week's earnings 
or support, whichever is less, is not permitted. S. 300 in the 93d Con
gress included a fourth prerequisite that banned a payment unless the 
claimant could show financial stress from the pecunia.ry losses caused 
by the offense. Financial stress was defined in teI1llS of undue financial 
strain. The Committee has rejected the concept of financia.l stress as 
a prerequisite to the payment of a claim. The essence of the system 
established by this subchapter is compensation for losses incurred. The 
introduction of the concept of financial stress being caused to the vic
tim moves the central question from the issue of compensation to one 
more akin to welfare considerations and is fundamentally unfair to 
the victim. In addition, a requirement of establishing financial stress 
as a threshold question in every case will unnecessarily complicate the 
recovery procedure. It should be noted that a recent model act drafted 
by the Commissioners on Uniform State Laws also rejects financial 
stress as a. prerequisite to recovery.s 

Section 4113 (b) limits awards for compensation for pecuniary loss 
to a ma.ximum of $50,000 for each incident involving an offense 
against a victim giving rise to a claim. Thus, if several depend
ents were claiming losses for the death of a single victim, the total 
amount of compensation for the aggregate. claims could not exceed $50,-
000. The total amount ordered to be paid under claims made for the 
same victim of an offense would not necessarily be equal since the 
Board would have to consider the actual pecuniary loss of each 
claimant and split the a ward accordingly. Of course, if a person were 
the victim of more than one offense, he would be entitled to file a claim 
for each of them. 

Two subsections set forth in section 4113 delineate the lack of per
sonal culpability and the cooperation with law enforcement authori
ties necessary to recover an award under this subchapter. Subsection 
(c) permits the Board to reduce the amount or deny compensation 
where the victim or claimant shared responsibility for the offense. 
Subsection. (d) authorizes the Board to reduce, deny, or withdraw an 
award because of the victim's or claimant's failure to cooperate sub
stantially with law enforcement agencies. 

Section 4113 (e) (1) provides that damages recovered from sources 
other than a claim under this subqhapter will be considered to 
first, offset losses that do not qualify as pecuniary losses, unless the 
damages clearly compensate for pecuniary losses, and then second. 
to offset pecuniary losses. For example, if the victim of an offense 
recovered from an insurance claim. for the personal injury and 
the payment included funds for :pain and suffering (not included in 
the definition of "pecuniary loss" III section 4115), the :payment would 
be offset against tlie loss for pain and suffering before It would be off
set against the losses covered within the definition of "pecuniary loss." 
If damages are paid to the claimant from a source other than the 

Victim Compensation Fund aftel' the claimant has received pay
ment under this subchapter, he will be ordered under section 4113 
(e) (2) to reimburse the Fund in the amount which would have been 

8 See RothsteIn, HOlD the Uniform Grime Viotim8 Reparation8 A.ot Works, 60 A.B.A.J. 
1531 (1974). 
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offset against his cOD;lpensation from the Fund if he had received the 
damage payment before being compensated from the Fund. 

SEOI'ION 4114. SUBROGATION 

Section 4114 permits the Attorney General to institute a suit against 
ancl offender convicted of an offense giving rise to the claim uIlder this 
subchapter to recover the compensation paid under this subchapter. 
A recovery by the Attorney General pursuant to this section does not 
affect the obligation of the defendant to pay a fine for the offense giv
ing rise to the claim for compensation. On the otller hand, by implica
tion the defendant would not be liable under this section if he llas 
alreac\y made restitution to the victim. A suit is permitted even if the 
offender is convicted under State or local law of the act for which 
Federal jurisdiction existed under chapter 16 but which was not ex
ercised because of the frequently used practice of deferring to State 
and local prosecutions even though an act may in fact constitute a 
Federal offense. In the event that the defendant has been convicted 
in a Federal court of an offense giving rise to a compensation claim 
under this subchapter, he will be estopped from denying the essential 
allegations of the offense in a subsequent civil proceeding under section 
4114. A suit under this subchapter must be brought within three years 
of the entry of an order for payment of compensation. 

SEOI'ION 4115. DEFINITIONS FOR SUBCHAl'TER B 

This section contains four definitions for this subchapter. Section 
4115 (a) defines "dependent" to include a spouse, a pDsthumous child, 
or a dependent as defined in section Hi2 of the Internal Revenue Code 
of 1954.9 which is the section describing dependents for purposes of 
Federal income taxes. 

Section 4115 (b) defines "pecuniary ]oss" in the case of persona] 
injury as consisting of medical and related expenses, including psy
chiatric care, and non-medical care and treatment rendered pursuant 
to a recognized method of healing, expenses reasonably incurred for 
physical and occupational therapy and rehabilitation, and actual loss 
of past earnings and anticipated loss of future earnings at a rate not 
to exceed $150 per week. "Pecuniary loss" in the case of death from the 
offense is defined to consist of reasonable funeral and burial expenses 
and loss of support to a surviving dependent at a rate not to exceed a 
total of $150 per week for all dependents. These limitations are, of 
course, further subject to the provisions of section 4112 (d) that the 
payment for anticipated earnings or support is only available if the 
loss continues for a period longer thanllinety clays and that payments 
may not be continued for a period longer than ten years. The payments 
are further limited to the restriction of $50,000, contained in section 
4113 (b), on the total amount which may be paid on account of a single 
offense against a single victim. 

"Personal injury" is defmed in section 4115 (c) to include bodily' 
Injury, pregnancy, mental distress, and nervous shock. 

Finally, section 4115 (d) defines the term "offense described in chap
ter 16" in a. restrictive ,yay to exclude offenses where it is possible to 

026 U:S.C. 152. 
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assert Federal jurisdiction but where that connection is based on broad 
jurisdictional concepts and where actual jurisdiction has not been 
asserted by the Federal government. Thus, even if Federal jurisdiction 
could be asserted because the offense affects, delays, or obstructs inter
state or foreign commerce or the movement of an article or commodity 
in interstate Or foreign commerce, or where the offense occurs in the 
course of another offense for which Federal jurisdiction would exist 
for one of these reasons, no claim will be permitted unless a Federal 
indictment or informatio~ charging such an offense has been filed in a 
court of the United States. The Oommittee believes this limitation is 
necessary in due regard for proper Federal and State relations and to 
avoid a broad construction of Federal jurisdiction based solely on 
claims made by victims of crime. 



TITLE II-AMENDMENTS TO THE FEDERAL RULES OF 
CRIMINAL PROCEDURE 

FEDERAL RULES OF CRIMINAL PROOEDURE FOR THE UNITED STATES 
DISTRlar COURTS 

INTRODUCTION 

This section of the reported bill contains a substantial number of 
amendments to the Federal Rules of Criminal Procedure. These rules: 
the bulk of which have been promulgated by the Supreme Court, set 
forth the basic procedures to be followed by the Federal courts in the 
trial of a criminal case. Their importance to the Federal court system 
and to its operation in an effective and efficient manner is self-evident. 

Several new Rules have been added and several others have been 
amended substantively, although the majority of the existing Rules 
have been retained.1 The CommIttee reaffirms confidence in the existing 
method 'for promulgation of these Rules through the Supreme Court 
and the Committees of the Judicial Conference. The work of these 
Committees is invaluable, and the Committee expects that they will 
continue to carefully scrutinize, modify, and modernize the Rules in 
the years to come. 

The Committee has used as its working text the latest version of the 
Federal Rules of Criminal Procedure as amended by Public Law 95-78, 
effective October 1, 1977, which modified the Supreme Court's pro
posed amendments to the Rules that were transmitted to the Congress 
on April 26, 1976. 

The decision was made by the Committee to transfer certain pro
visions of existing law into the Federal Rules of Criminal Procedure 
rather than to retain them as sections of title 18. This choice was dic
tated by consideration of the close relationship between the su.lbject 
matter of these existing provisions and the subject matter of particular 
rules. It was necessary, III addition, to change some of the terminology 
and some of the substance of the present rules to conform them with 
provisions of the revised Code. In a few places, changes in wording, 
punctuation, capitalization, and the like were made simply for pur
poses of clarification or of stylistic conformity. In only a few instances 
were substantial changes made in the content of the sections moved 
into the rules and in the content of the existing rules. Most of the rules 
(as now in effect) have either not been changed at all or were changed 
only in minor matters of form. 

Changed only in very insubstantial ways are Rules 1, 20, 24, 43, 46, 
50, and 53. The changes in these rules are generally in conforming 
citations to the revised title 18 and in the use of commonly defined 
terms. 

1 Rule 27, dealing with proof of an official record, has been repealed because it is ade
quately covered in Rule 803(8) and (,10) of the Federal Rules of Evidence. No other rules 
have been l'epealed. 

(1125) 
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One other change of overall significance has been made. The general 
definitions for the Oode as set forth in section 111 have been malIe ap
plicable to the Federal Rules of Oriminal Procedure. The Oommittee 
has made these definitions applicable to the rules purely to achieve 
greater unity and coniormity.2 Rule fl4 still retains specific definitions 
applicable to the rules only. 

The additions of the provisions of existing law and the other 
substantial changes that have been made to the Federal Rules of Orim
inal Procedure will be discussed below in the numerical order of the 
rules. 

RULE 4. ARREST WARRANT OR SUjjIl\IONS UPON COl\IPLAINT 

The only change to Rule 1 is the elimination of the arrest warrant 
procedure as applied to the offehse of possession of thirty grams or 
less of marihuana. This conforms the rule ,yith the'requirement in 
18 u.S.O. 1813 (c) that a summons be used in such cases. 

RULE 5. INITIAL APPEARANCE BEFORE THE MAGISTRATE 

The principal change made in Rule 5 is an addition at the end of 
the rule of a provision stating that if a defendant is entitled to but 
is not accorded a preliminary hearing within the time prescribed (in
cluding any authorized extensions of time), he is to be discharged 
from custody or from the requirement of bailor other condition of 
release, witliout prejudice to the institution of further criminal pro
ceedings against him upon the charge for which he ,,,as arrested. This 
simply brings into Rllle 5, as an addition to subdivision (c) thereof, 
the provisions now found in 18 U.S.O. 3060 (d). 

Two other changes were made, both of a minor nature. Oitation to. 
18 U.S.O. 3011 was deleted from subdivision (a) of the rule, and, while 
not replaced, the same matter is now treated essentially as before in 
section 3303 of the Oode. Also, the citation to 18 U.S.O. 34:01 was re
placed in subdivision (b) of the rule by citation to section 3302 of 
the Code. 

RULE 6. THE GRAND JURy 

This Rule has been given a substantive addition that, while having 
no exact counterpart in existing law, is warranted upon a parity of the 
reasoning underlying relatively recent legislation. 

It has long been established under stlbdivisioll (g) of Rule 6 that a 
grand jury may not serve more than eighteen months after its members 
have been sworn. No exceptions are made. This rule,however, bars 
the extension of regular grand juries only; different provisions were 
made for special grand juries. Under title I of the Organized Orime 
Oontrol Act of 1970,3 special grand juries may be extended beyond 
their basic terms of eighteen months if their ·business has not been 
completed.4 To allow for special grand juries to be extended to com
plete the public business, while barring any extension of regular grand 
juries, whatever the circumstances, is an anomaly. An inflexib1e ru1e 
for regular grand juries could mean either the ,Yastage of a signifi-

2 See the definitions of "subdivision", "paragraph", and "subparagraph" in section 111. 
a 18 U.S.C. 3'33'1-3'33.1. 
< The provisions of 18 U.S.C. 3'331-3334. have been moved to 'Rule 6.1. 
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~allt amount of work or the prompting of precipitous action by the 
Jurors to bring their work to fruition before the expiration date.5 

Neither situation is tolerable. Some difference of approach is justified, 
however, by differences between special and regular grand juries, and 
the Committee also intends that the extension of regular grand juries 
beyond eighteen months is to be the exception and not the norm. 

For the foregoing reasons, Rule 6 (g) has been changed so that the 
court may extend the service of a regular grand jury for a period of 
six months or less, beyond the initial eighteen montl1 period, upon a 
~nding that such an extension is in the public interest. The Committee 
Ill.tends thereby to allow a regular grand jury sufficient extra. time to 
wmd up an investigation when such extension becomes necessary for 
such reasons as the unusual nature of the case, unforeseen develop
ments, or even a lack of foresight about the time required for an 
investigation. An extension may be ordered, however, only if the 
district court finds that an extension of time would be in the pubHc 
interest. 

RULE 0.1. THE SPECIATJ GRAND JUTIY 

This is a new rule, the content of which is derived from title I of the 
Organized Crime Control of 11)70.6 .A few changes of substance haye 
been made in existing law, but, in the main, existing provisions have 
simply been rewritten in the style employed by the Code and the 
rules. 

Subdivision (a) of the rule concerns the summoning of special 
grand juries, which may occur automatically or at the instance of the 
executive branch of government. The subdivision provicles that in a 
judicial district (1) having more than four million inhabitants, or 
(2) concerning which the Attorney General, the Deputy Attorney 
General, or any designated Assistant Attorney General, certifies in 
writing to the chief jud~e that in his judgment a special grand jury is 
necessary because of cnminal activity in the distl"ict, the court is to 
order a. special graIld jury summoned at least once every eighteen 
months unless another special grand jury is then serving. If the court 
at any time determines that the volume of business of the special grand 
jury exceeds its capacity to discharge its obligations, the court may 
order an additional special grand jury to be impaneled in that (listl·ict. 

These provisions are taken from 18 U.S.C. 3331(a) Imd 3332(b), 
\\'ithout substanti "e change. 

Subdivision (b) of the rule concerns the ~el'lll of special grand 
juries. It provides that a special grand jU1'y is to selTe for a term 
of eighteen months unless, upon a determination of the special grand 
jury by majority vote that its business has been completed, an order 
for its discharge is entered earlier by the court. If, at the end of the 
term, or any extension thereof, the conrt determines that the business 
of the special grand jUl'Y has not been completed, -the court is per
mitted to enter an order extending the term for an additional period 
of six months. If a court fails to extend the term of a special grand 

• In n recent 'case upholding the dismissal of an indictment returned ninc days after the 
expil':ltlon of the IS month pprlocl hut (Iurln!: nn attempted exten~lon. tIll' Sepond CIrcuit 
noted thnt under the current inflexible rule. "it may well be that criminal proceeclln/:B which 
would be !-n the public interest will he frustrated and that those who ml/:ht he found /:uilty 
,,\11 escape trial nnd cOL.vlction." United States v. Fein, 504 F.2d 1170 (2d Clr. 1974). 

018 n.s.c. :1331-3334. See S. Rp-pt. 01-617, 01st 'Cong., 1st Sess. (1060); IT. Rept. 
~o. 1)1-1540. 91st Cong., 2d Sess. (lO"U)). 
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jury, or enters an order for its discharge before the special grand jury 
determines that it has completed its business, the special grand jury 
m2l.Y, upon the affirmative vote of a majority of its members, apply to 
the chief judge of the judicial circuit within which. the court is located 
for an order continuing the term. Upon making of such an applica
tion, the term is to continue until entry of an appropriate order by the 
chief judge of the circuit. No term of a special grand jury, however 
extended, is allowed to exceed a total of thirty-sn: months, except as 
provided in subdivision (f) (1) which permits certain extensions for 
the purpose of making a report. 

Subdivision (c) of the rule concerns the jury~s investigation and 
provides that a special grand jury is to inquire into offenses against 
the crimin!l.llaws of the United States alleged to have been committed 
within the district. Such alleged offenses may be brought to the atten
tion of the special grand jury by the court or by an attorney for the 
government. :An attorney for the government, upon receipt of Informa
tion concerning an alleged offense from a person requesting that the 
information be transmitted to the special grand jury, is to inform the 
grand jury of the alleged offense and of the identity of such person, 
and is to make a recommendation on the matter to the special grand 
jury. This subdivision is simply a rewriting of 18 U.S.C. 3332 (a) . 

Subdivision (d) of this rule governs the distinctive matter of special 
grand jury reports. It provides that a special grand jury may, upon 
the completion of its term or any extension thereof, and with the 
concurrence of a majority of its members, submit to the court a report 
which: (1) concerns noncriminal' misconduct, malfeasance, or mis
feasance in office by a Federal, State, or local public servant, and 
recommending removal of, or disciplinary action against, such public 
servant; (2) states that'after investigation of a Federal, State, or local 
public servant it finds no misconduct, malfeasance, or misfeasance in 
office by him, and that· such public servant has requested the submis
sion of the report; (3) concerns organized crime conditions in the judi
cial district; or ( 4) proposes, upon the basis of stated findings, 
recommendations for legislative, executive, or administrative action in 
the public interest. These provisions are derived from 18 U.S.C. 3333 
(a); however, two substantive additions have been made and one 
provision has been expanded significantly. 

Present law 7 authorizes a special grand jUl'Y, under certain cir
cumstances, to submit a report recommending the removal or disciplin
ing of an appointed public official in respect to the conduct of his 
office. However, no matter how strongly a jury may feel that its in
vestigation has shown the community to be disquieted by false or mis
leading information or that its own inquiry may have given rise to 
distorted impressions, the jury is not permitted to submit any kind 
of noncritical report. Rule 6.1(d) (2) corrects this situation. It will 
allow a jury to submit a report that it has found no misconduct, mal
feasance, or m.isfeasance by an individual in public. office, providing 
only that the individual request submission of such a report. Present 
law has recognized the potential value of special grand jury reports 
in directing public attention to failures and misconduct in public 
office, and it is simply a corollary to recognize the potential value of 

'18 U.S.C. 33'3'3. 



1129 Rule 6.1. 

reports exonerating officials who have come under a shadow of public 
charges or criticism . 

..tL"-lother new provision in this rule, subdivision (d) (4:), authorizes 
special grand jury reports recommending legislative, administrative, 
or executive action in the public interest. In justifying title I of the 
Organized Orime Oontrol Act of 1970, an analogy was drawn between 
the reporting functions of a special grand jury .a.nd the judicial func
tion performed at times of pointing out statutory defects (and defects 
in administration) and suggesting appropriate changes. It was re
ma,rked that the success of government depends very largely upon the 
interaction and cooperation of the arms of the government. 8 The 
special grand juries have much to contribute in this regard. Under the 
expanded provisions of Rule 6.1(d) (4:), which allow for a kind of 
dialogue between the public (the special grand jurors) and the legis-
lative and executive branches of government, a fuller benefit can be 
derived from the institution of special grand juries. The responsive
ness of government to public wishes can thus be facilitated through 
the functioning of special grand juries. 

Subdivision (d) (1) of this rule expands the present provision for 
reports about noncriminal misconduct, misfeasance, or malfeasance 
in public office. At present such reports must relate to "organized crim
inal activity by an appointed public officer 01' employee." 9 Although 
"organized criminal activity" is a relatively broad concept and may be 
the matter of prime interest to the special grand jury, no justification 
is seen for limiting reports to situations involving such activity. 
Furthermore, the requirement that reports concern appointive public 
offices only is too narrow. With such a restriction considerable danger 
attaches that a grand jury report may distort the situation prevailing 
in a community, particularly misleading those who are not alert to 
the limitation upon the jury. It is also simply inequitable for a grand 
jury report to urge disciplinary action against one public employee 
without so much as a mention of the culpability or role of other officials 
who may be involved. Accordingly, there is no requirement retained 
in this rule that a report on noncriminal misconduct, malfeasance, or 
misfeasance in office be based upon any underlying "organized criminal 
activity" nor that the public official involved have been appointed as 
opposed to being elected. 

Also, under the existing provision authorizing special grand jury 
-reports about noncriminal misconduct, malfeasance, or misfeasance in 
office, the term "public officer or employee" is defined to mean an officer 
or employee of the United States, any State, the District of Oolumbia, 
the Oommonwealth of Puerto Rico, any territory or possession of the 
United States, or any political subdivision, or any department, agency, 
or instrmllC'l1taJity thcl'eof.10 This rule uses the different operative 
term, "public servant." "Public servant" is defined in section 111 of the 
Oode to mean an officer, employee, adviser, consultant, juror, or other 
person !J,uthorized to act for or on behalf of a government or serving 
a government, and includes a person who has been elected, nominated, 
or appointed to be a public servant. This definition is somewhat 
broader than that in 18 U.S.O. 3333(£) and it is somewhat clearer in 
that m'ore concrete terms have been used. 

8 See S. Rept. No. 91-617, 91st Cong., 1st Sess., p. 50 (1969). 
918 U.S.C. 3333(a). 
1·18 U.S.C. 3333 (f). 
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. The submission by a special grand jury of any report made pursuant 
to subdivision (d) of this rule looks toward the acceptance of the report 
by the court as provided in subdivision (e) of the rule. Subdivision 
(e) requires that, upon the receipt of a report submitted under sub
division (d), the court is to examine the report and the minutes of the 
special grand jury and, except as otherwise provided in subdivisions· 
(f) and (g), is to issue an order accepting and filing the report as u 
public re~ord if it is satisfied that: (1) the report complies with the 
provisions of subdivision (d) ; (2) the report is based upon facts 1'e: 
vealed in the course of an investigation authorized by subdivision (c) 
and is supported by a preponderance of the evidence; (3) to the extent 
that the report is submitted under subdivision (d) (1), each person 
named in the report, and a reasonable number of witnesses in his behalf 
who were designated by him to the foreman of the special grand jury, 
were afforded an opportunity to testify prior to the filillp: of the report; 
amI (4) to the extent that the l'eport is submittrd under subdivision 
(d) (3) or Cd) (4), the report is not critical of an identified person. 

These provisions carry out unchanged the provisions of 18 U.S.C. 
3333 (b). . 

Subdivision (f) of the rule prescribes the procedures to be followed 
after the submission of a report cd tical of a public servant. The sub
division provides that if the comt to which a rrpol't is submittedundcr 
subdivision (d) (1) is not satisfied that the report complies with the 
provisions of subdivision (e), the court may return the report to the 
special grand jury and direct that additional testimony be taken. The 
term of a special grand jury may be extended by the court beyond 
thirty-six months in order that such additional testimony may be taken 
and the provisions of subdivision (e) met. Upon the taking of addi
tional testimony, the special grand jury is permitted to resubmit the 
report, or a modified version of the report, to the court. Subdivision 
(f) (1) isa reenactment of 18 U.S.C. 3333(e). The added provisions 
for modification of the report aiter the taking of additional testimony 
is deemed implicit in existing law but is spelled out here to avoid any 
argument that the authority to modify a report does not exist. 

Subdivision (f) (2) provides that a report submitted under sub
division (d) (1), and the order accepting the report is, to be sealed by 
the court and is not to be filed as a public record, produced under 
subpoena, or otherwise made public: (1) until at least thirty-one days 
after a copy of the order and report are served upon each public servant 
named in the report, and until an answer has been filed or the time for 
filing an answer has expired; or (2) if an appeal is taken, until all 
rights of review of the public servant named in the report have expired 
or terminated in an order accepting the report. In any event, no order 
accepting a report submitted uncleI' subdivision (d) (1) is to be entered 
until thirty days after the delivery of the report to the public servant 
or government agency under subdivision (f) (4). The court is author
ized to issue snch orders as it deems appropriate t.o prevent unauthor
ized publl('at.ion of t.lw report .. These provisions essrntially r('writ(' 
18 U.S.C. 3333 (c) (1). The last sentence of section 3333 (c) (1), to the 
effect that Ull1111thori7.:t'dl)l1bli('ation of tllC report mav be pnnislwd ll~ 
a contempt, has bren delC'trc1 afl nnne('rssarv. thr snhfltantive law of 
cOl1tempt being controlling.l1 . 

11 See Subchapter D of chapter 13 (Contempt Offenses). 
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Subdivision (f) (3) allows for the answering of a report by the 
public servant. A public servant who is named in a report is authorized 
to nle with the clerk of the court a verified answer to the report not 
later than twenty days after service of the order and report upon him. 
Upon a showing of good cause, the court is permitted to grant the 
public servant an extension of time within which to file a verified 
answer and may also authorize a limited publication of the report 
as is necessary for him to prepare an [Ulswer. The !UlSWer is required 
to plainly and concisely state the facts and law constitnting the public 
servant's defense to the chlugesin the report. Except for those parts 
that the court determines to have been inserted scandalously, preju
diciously, or unnecessarily, the answer is to become an appendix to tho 
report. This continues the provisions of 18 U.S.C. 3333(c) (2). 

Subdivision (f) (4) of Rule 6.1 requires that, upon the expiration 
of the times set forth in subdivision (f) (2) (A) and (B), the attorney 
for the government is to deliver a copy of the report, with any ap
pendix, to the public servant or government agency having jurisdic
tion, responsibility, or authority over each public servant named in the 
report. This continues the provision of 18 U.S.C. 3333 (c) (3). 

Subdivision (g) provides that, if the court nnds that the filing as n 
public record of a report submitted under subdivision (c1) may pre
judice fair consideration of a pending criminal matter, the report is 
to' be sealed by the court and is not to be filed as a public record, 
produced under subpoena, or otherwise made public cluringthe pend
ency of the criminal matter, except upon order of the court. This con
tinues the provision of 18 U.S.C. 3333 (d). 

Subdivision (h) provides that the provisions of the Federal Rilles 
of Criminal Procedure applicable to regular grand juries are also to 
apply to special grand juries to the extent that they arc not inconsist
(lnt with Rule 6.1. This sllbdi\·ision simply reenacts the provisions o:f 
18 U.S.C. 3334. 

RULE 7. THE INDICTIfENT AND THE INFORl\IATION 

.A prodsion has been aclc1e>cl to Rule> 7 (ill snhc1irision (c) (1.) re
quiring that the indictm('ut or information allege the> grade of the 
offense chal'gcd 12 ancI ('ontain a citation, WhC'll FecIeral jnrisdiction 
oyer the offense charged exists onlY uncleI' specified circumstances, not.i
:Eying the> defendant of thC' particular jnrisdictional pl'o\'ision allege>d 
to be applicable. TbC' latter simply C'xtenc1s the existing requirement 
that the· pl'oyisioJ1s of la\y upon \\'hich the charges arC' based he cited 

l!! For exnmplp, in a theft l'1'i)Mcution if n Cln~s D feloJl~' offellse is chnl'g'ec1 Ilrcdicnte!1 
1I110n the fnet that tIl!! nrollcrry stolen wns n fircnrlll. sueh fact.s wOnW lulYC to he nllrgl't1 
in tht' indictment. Sec FlIitell'Staie8 Y. Moore. 540 F.2!1 10RR (D.C. Cil'. Ul7ti) ; cr. Hule 
2:;.1 (n) (4). The alleg'ntion conld he phra~ea siIllJlI~' in the \\'ords of the statuto!'.\· I~l'o\'ision 
g'rnding' the offen~p. and COlIl!1 he in the alternlltive. For eXnlll]l]e. it would ]w "nlheient to 
1I1]!'g'e theft "of n !1estructive elpvicp llll\'ing' n vnllle in exccss of $100.000. II Clnss (' folonr." 
If the ]lroof estllbllshec1 the truth of thllt entire IIlJpg'ation. or or the phrllsCPOUcel'lIing' vlIllle, 
thp offellse wOlllcl hI' II Clnss C felon)'. If it estal>li~hrd that the property ~tnlen eitll!'I' waR 
n "c1estrnctiye de\'icc." or hnd 11 YUIllI' l,ptwpen $~OO and $100.000, the offpnRt> woull1 hI' a 
Clnss n felony. If. howcycr. it estahlished onl, thut the llrO]lert~· had a vUllw lIet\\'cen $100 
and $;;00. the otreusc \\'onll1 he II Clnss A mistlempnnor, since tll/lt vnlllp is IpRs thlln thp 
ynlne nlleg'pd and includp!1 therein. Likewise, in II criminal trespass cnse. nn I\l1e£(lttion 
that the defendant elltl'rNl "II Imilc1ing'. which wus II dwelling. lind as to which notice pro
hihiting' trespnss wns postell in a monner reasonnble likely to come to the attention of 
Intrlld('l's" permits conviction for n Class A misrlNIlCUnOl' if the first allpg'ut!on is proven 
alone or along' with one or morc of the other lI11pg'ations, Clnss B if onlr the second, or 
second lind third, alleg'ations lire pro\'pn. Clnss C If only the third lI11egntion is proven, lIud 
infraction if none of those allqp tlons Is 11~I)Ve!\. 
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in the indictment of information.~3 The rule also codifies the doctrine 
that the indictment need not negate the existence of a defense.14 

The Committee has also amendecl Rule 7 (c) (2) so t11at it requires 
that the indictment or informatiQn allege the extent 'of the interest 
or property subject to forfeiture only when "an offense charged may 
result in a, forfeiture as a part of the sentence." This adopts a pending 
recommendation of the Advisory Committee on Criminal Rules of 
the Judicial Conference and is intended to clarify the meaning of 
this Rule, which was added in 1972 to provide procedural implemen
ta,tion of the then recently enacted criminal forfeiture provisions of 
the Organized Crime Control Act of 1970 and the Comprehensive 
Drug Abuse Prevention and Control Act of 1970.~5 These provisions 
l:eestablished a limited common law criminal forfeiture resulting auto
matically upon con'i..Jction of the lmderlying offense, and necessitated 
the addition of subdivision (c) (2) since at common law the defendant 
in a criminal forfeiture proceeding was entitled to notice, trial, and a 
special jury finding on the factual issues surrounding the declaration 
of forfeiture. Subdivision (c) (2) was not intended, how eyer, to apply 
to forfeiture proceedings lmdel' (for example) 18 U.S.C. 43, 44, 544, 
545, 548, 550, 844, 924, 963-967, 969, 1082, 1165, 1465, 1762, 1955, 
2274, or 2513,~G 01' any other provision under which a separate in 1'em 
proceeding (which itself affords the necessary notice and opportunity 
to defend) is necessary before the property in question is forfeited. 
Some confnsion in this regard has resulted from the present wording 
of subdivision (c) (2).~7 The Committee's amendment is designed 
to dispel any snch confusion. 

RULE 8. JOINDER OF OFFENSES AND DEFENDANTS 

Subdivision (a) of this rule on joinder of offenses has bgen made 
applicable to charges of infractions, as well as to charges of felonies or:. 
misdemeanors. This change in existing law is simply to accommodate 
the new category of offenses denominated as "infractions." 

RULE 9. WARRANT OR SUMMONS UPOl'f INDIOTlrENT OR INFOR1IIATION 

Subdivision (a) of Rule 9 is amended'so as to eliminate the arrest 
warrant procedure as applied to the offense of possession of thirty 
grams or less of marihuana. This conforms Rule 9 to the requirement . 
in 18 U.S.C. 1813.(c) that a summons be used in such cases. ' 

The provisions of present Rule 9(c) (1), concerning service of sum
mons upon corporations, are too narrow since other business associa
tions besides corporations are prosecutable as legal entities, both under 
existing law and under the revised title 18.~8 Thus the more commonly 

'" 'rhe Committee intends to perpctuate the doctrine that a miseitatlon of the controllin~ 
statute is not nec~ssarlly a ~round for dismissin~ the charge or overturning a conviction. 
See. e.~ .• U1I/,tCIZ State8 v. Kahn, 472 F.2d 272. 283-284 (2d Clr.). anel cases citl'<1 therein, 
ccrt. denicd. 411 U.S. 982 (1973); United StCltC8 Y. Gllc/ger, 472 F.2d 566. G68 (5th 
Cil'.1(72)' 

H Sec IIoo7;cnlJerl'Y y, UnitclZ State8, 422 F.2d 1-1. 173 (Oth Cir. 1(70). and cases cited 
therein. 

10 18 U.S.C. 1963; 21 U.S,C. 848. These statutes arc carried forwurcl in section 2004 of 
S. 1437. as reported. ' 

]0 See. I'tcncrnlIy. carryilll't forward these Jlrovi~lolls. scctlon 4001 of S, 1'137, as reportetl. 
17 Sce Unitec/o Statcs Y. IIu7/., 521 F,2l1 406 (11th Cir. 1(75), holding (incorrectly in tl,c 

Committee.'s view) that an indictment ul1cler 18 U.S.C. 545 WI\S dcfeetive for not setting 
forth the extent of smug~led merchall(lIse subject to forfeiture, 

18 "Organization" is incluclec1 within the definition of "person" which is defined in sec
tion 111, 
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used word in the Code "organization" is substituted for the word 
"corporation." Also, where Rule [) (c) (1) now reads in terms of deliver
ing a copy of a summons to a corporate "officer or to a managing or 
general agent," this subdivision has been made to read in terms simply 
of delivering a copy of the snmmons to "an agent of the organization." 
"Agent" is then defined in section 111 in terms broad enough to com
prehend the specifics used in present Rule 9 (c) (1), and, in fact, in 
somewhat broader terms; but it is also specificl}lly provided that, 
when used in connection with service of process, "agent" is not to 
include a person who is merely a servant or employee and is not also 
covered by that part of the definition of al1. "agent" which precedes 
clause (b) of that definition. 

RULE 11. PLEAS 

Two minor changes are made to Rule 11. First, in sllbdivision 
(Ia) the term "organizatjon", as defined in section 111, is used in lieu 
of the current term "corporation" and, second, the term "crime" is 
repJaced each time it appears in subdivision (0) (6) by the term 
"offense" which is also defined in section 111. 

RULE 12.2. NOTICE OF DEFENSE BASED uPON n-IENTAL CONDITION 

Only minor conforming changes a,re made in Rule 12.2. 

RULE 15. DEPOSITIONS 

Rule 15 is one of the rules changed only in the most minor of 
aspects. It should be pointed out, however, that careful consideration 
was given to the question of whether Rule 15 should be changed to 
incorporate any provision of present 18 U.S.C. 3503.1D The decision was 
to accept the latest version of Rule 15 proposed by the Supreme Court 
through the Judicial Conference, and 18 U.S.C. 3503 has not been 
carried over either in the rules or in the revised title 18 because it 
would be redundant in the face of Rule 15. 

A most persuasive explanation for the latest version of Rule 15 
is found in the Advisory Committee Note. The Note explains the 
changes made to depart ,from former Rule 15 and from 18 U.S.C. 
3503. As emphasized in the Note, the legislative history of 18 U.S.C. 
3503 20 shows that the intent of the Congress was to deal with the 
subject matter of depositions only in their more serious aspects while 
at the same time allowing the Advisory Committee on the Rules to ad
dress other aspects of the subject and even to adopt a broader ap
proach than was set forth in 18 U.S.C. 3503. The result was a changed 
and broadened Rule 15, the provisions of which seem well justified. 
Therefore, the special and more limited provisions of 18 U.S. c.. 3503 
are not perpetuated in the Code. Rule 15 is left to stand as the com
prehensive provision on the taking and use of depositions in Federal 
criminal cases. 

Rule 15 is also extensive enough in its scope to cover the existing 
provisions of 18 U.S.C. 3491-3494 dealing with the authentication of 
foreign documents and business records. The present statutes are 

11l SPfl gPllerally, as to this statute. United States v. King, 552 1!'.2d 833 (9th Cir. 1976). 
20 Title VI of the Organized Crime Control Act of 1970, 84 stat. ~34. 
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::mtiqnn.tec1 and n.wkwarc1.21 The: Comrnittec intend;;: that. th.e J?hrase 
"whenever dne to cxceptional cll'cumstnnccs or the case It IS 111 the 
interest of just.iee" be, interpreted to covel' the: taking of the clepos:t,ioll 
of a. foreign national who is in a foreign eOlUltry [md thus not snb]cet 
to the process of an Americn.n Federal court. 

Rut..E 16. DISCOVERY AND INSPECTION 

J\iinor changes llave been made in Rule Hi. The 'word "organiza
tion" has been nsecl in snbc1iyision (a,) (1) (A) in Jieli of "corporation, 
pn.rtnership, 'association, or labor union," since, the present llUlg1.1age 
may be insufficient to covel' all the types of businesses and othcr entI
ties that are prosecutable as criminal c1efendants, and since "organiza
tion" has been given a comprel1ensive meaning in section 111 of the 
Oode. In addition, in the same subparagraph the Oode defined term 
"agent" has been substituted for "officer or employee". A change has 
a1so been mac1(\, in subdivision (n:) (2). The present provision has been 
rewritten to make it clear that witness statements are not subject to 
pretrial discovery bnt are obtainable by defendants only pursuant to 
the provisions of. Rnl" 26.1.22 In acl<1i.tion, tl)(' Committcc' 110tt'S its 
strong disagreement with the panel of the Second Circuit in United 
Stales v. Oall170ne 23 holding that, e\'en aHer "igol'ol1s consideration 
andl'ejection by the Oongress hl 1975 of pretrial disclosure. of goyern
ment witnesses, a district court has "inherent" power to order the pre
trial disclosnre of goyernment witnesses. The Committee has l'e-exam
ined this issue ancl reiterates what Senator McClellan, as manager of 
the bill, mack clear at the time that Rule 16 governs discovery and 
inspection for criminal trials and that, apart from this rule or other 
statntol'Y auth.ority, the power of a Federal court to order the dis
closure of goyernment witnesses is limitcd to that required by the COll

stitntionall'ights of clef(lndants pretrial. 
A new subdivision (f) has been added incorporating, virtually 

veJ'bathn, the special prmTjsions of 18 U.S.C. 343Z with'resped to the 
supplying to a defendant in 'a capital case of a pretrial list of jUl'Ol'S 
and witnesses [mel a copy of t.he indiotment. 

RULE 17. SUBPOENA 

Subdivision (cl) of this rule is new and has ooen inserted in order 
to carry over the provision in 18 U.S.O. 3500(a), prohibiting the sub
poenaing of statt'ments and reports ,yithin the pUl'view of 18 U.S.O. 
3500 (now Rule 26.1). The new subdivision corresponds with subdi
vision (a) (2) of Rule 16 on pretrial discovery. 

nULl, !:!O. 'l'RANSFER FRO",[ 'rrn~ DIS'l'lUC'l' Fan l'LEA on SEN'l'ENeE 

. Rule 20 is retained withont significant change, except for rhe adc1i
bOll of a sentence making clear that, in accordance with the Com
m~ttee's understanding and pl'es~nt practices, its pl'ovisions are ap
plIcable to a charge uncleI' the DIstrict of Columbia Coele. 

"' Ther dllte from 1036 when they were ennrte:l liS title II of the Feelcrnl Business Records 
Act. 40 stat. H62 • 

., 'I'hls Is essen tinily the equiYnlcnt of Il pl'oYision of present 18 U.S,c. 3500 which Is 
mo"ed Into the rilles IiR Rule 211.1 . 

.. 528 F,2d 296 (2d Cir. 1975). 

'-------------------------------- ---
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RULE 25.1. BURDENS OF PROOF 

This rule, as a codified statement of the law, is entirely new both to 
cnrrent title 18 and the current Federal Rules of Criminal Procedure. 
As such it will be discussed in more detail than are the other rules 
which largely reflect changes in style or a movement from statutes to 
rule. 

The pnrpose of Rule 25.1 is to codify and clarfiy the various burdens 
that are assumed at the trial of a criminal matter. The literature of 
the law is replete with synonyms for these various burdens and so, for 
purposes of uniformity, the following phrases shall be used by the 
Committee. "Burden of coming forward" will be used to describe the 
burden placed on a party to put a subject in issue. "Burden of persua
sion" will be used to describe the ultimate burden of convincing the. 
trier of fact. "Standard of proof" will be nsed to describe the degree to 
which the party carrying the burden of persuasion must convince the 
trier of fact. 
I. Proof of Offenses 

A. Ourrent FederaZ Law 
Current Federal law is simple, direct, and constitutional in dimen

sion. The prosecution has the burden of persuasion as to each element 
of the offense and it must carry that burden by proof beyond a reason-
able doubt.2-l . 

The elements of the offense include every material and necessary 
fact upon which a cOlwiction d(l)l(lIHla.2;;Howevel', the separat(l bits of 
evidence which may be part of the pl'oof of an element are not them
selYes the element and need not be established "beyond a reasonable 
donbt." 2G . 

vYhile exceptions to statutory covel':1gc would appear to be in the na
ture of defenses, it is usually the case that where such exceptions are 
found within the enacting clause of a criminal statute the burden is on 
the prosecution to proye that the c1ef(ludan.t c1id not fall within the 
exception, thus impJiecUy making such exceptions negative f3lements of 
t11(1 ofl'ens(l.27 

B. Provisions of Rule ~5.1. 
In subdivision (a) (1) the rule places upon the government the 

burden of persuasion as to each element of the offense and requires that. 
such persuasion meet the standard of proof of "beyond a reasonable 
doubt." 2& The snbc1i vision merely r0states curl'ent Ia w. 

93. Proof of Deje'flses 

A. Ourrent Federal Law 
Certain types of derenses necessarily are dependent on facts which 

arc peculiarly within the lrnowledge of the defendant. These defenses, 
for example the existence of an alibi, have the effect or negating an 
clement of the offense and, as such, the burdens of persuasion and 

2, In /"c lVinsllip, ;lin U.S. 358. 361-364 (1970). 
"" .';tatc Y. Green, 228 A.2t1 702 (Vt. 1067). 
'" Sre Unltrrl State.~ v. Hall, 108 F.2t1 72f) (2d Cir. 1952) ; Ga.riepy v. UniteeL States, 180 

P.2c1 4(;0 (nth ('ir. 10(1) ; UnitceL Statcs v. Valenti, 134 F.2d 362 (2d Cir.), cert. denied, 
319 U.S. 761 (1943) ; see also I,ego v. Twomey, 404 U.S. 4.77 (1972). 

'" Uniteel StatcB v. V1titch, '102 U.S. 62 (1971) ; bu,t see Morrison v. Oalifornia, 291 U.S. 
S2 (1934) ; 21 U.S.C. SS5(a) (1). 

,.. ~'hc term "element of the offrnse" is defined in rc~tion 111 of the Code. 
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proof cannot be placed upon the defendant. However, it is permissible 
to place upon the defendant the burden of ruisip.g the issue and com
ing forward with some level of evidence in order to establish that the 
matter has been trnly p1aced in iss11e.20 

The chief questio'n then is what amount of evidence should be re
quired before the defendant can be said to have satisfied his burden of 
coming fNward. The courts have answered in a wide variety of wa.ys. 
The Ninth Circuit has held that evidence that "fairly raises the issue" 
is required; 30 in the Fifth Circuit the stanch1:l'cl is "slight evidence;" 31 

the First Circuit has adopted a standard of "some evidence but more 
than a mere scintilla." 32 

B. Provisions of RuZe ~5.1 
Subdivision (a) (2) of proposed Rule 25.1 treats the subject of 

burdens as to defenses. It should be pointed out initially that the 
term defenses, as used herein, does not refer to those items labeled 
affirmative defenses but only to those separate sections or subsections 
describing un individual defense not otherwise clenondnuted.33 Nor 

. does the rule purport to govern the burdens as to bars to prosecution, 
for such matters should properly be raised before trial and are gov
erned by t1H~ ordinarv rules as to burdens in motions.a

.! 

The rule in subdivision (a) (2) places tIle burden on the defendant 
of coming forward with sufficient evidence to support a reasonable 
belief that the specific defense exists. Defenses generally involve 
what might be termed exceptions to the statutory coverage. The effect 
of subdivision (a) (2) of Rule 25.1 then is to place upon the defendant 
the burden of coming forward and establishing a colorable claim that 
his case fits wlthin the exception. Upon such a showing the exception 
is, for practical purposes, treated as an additional element of the 
offense and the burden is then placed upon the government to estab
lish its non-applicability beyond a reasonable doubt. The trial court's 
task is to view the evidence presented by the defendant and to deter
mine whether a reasonable person would have sufficient evidence before 
him to belleve that the defendant fit within the terms of the defense. 
Upon such a determination the burdens of persuasion and proof fall 
upon the government. 
S. Proof of Aj/i'l"!n(Ltive DefemelJ 

A. Present Federal Law 
Existing Federal law makes little use of statutory affirmative de

fenses.35 The ·case law, however, indicates that it is constitutionally 
permissible and indeed often desirable for a criminal code to place the 
burden oE proof ill the case of a defense upon the defendant in circum
stances where the matter to be proved is not merely a. denial of guilt, as 
would be the case in an alibi defense,3G but, where, for example, it C011-

"" Dads Y. United Statcs, 160 U.S. 4G!) (1805). 
"" Notaro Y. U1litell Sta.tC8, 3011 F.2d 11l!) (Oth Cir. 10GG). 
:l11!o1l'al'l1. Y. UIlUea St((te.~. 232 F.2cl 274 (5th Clr. 1956). 
ro Kadis Y. UniterZ Htates, 373 F.2d <170 (1 ~t 'Cir. 1!)67). 
"'1 See e.g .. sectl.on 1327 (b) aM section lS03 (lJ). 
~. See Underhill's Or/lIlillal. JiJvirlence, llection 56 (6th cd. 1!)73). 
"'But see, C.Ir., 26 U.S.C. 7208(4) (C). 
M stU1llP V. Bennctt, 398 F.2d 111 (Rth Clr.). cert. denied, 393, U.s. 1001 (10(38) ; Uni/;ca 

States Y. MarclIs, 166 F.2d 497 (3d Clr. 1!)48l. Such defenses as intoxication and Insanity 
may also under given fact situations he said to amount to denials of guilt rather than 
justification and e:rcuse where they serve to deny the mens· rea requirement. Then, ot 
course. the prosecution hilS the burdens ot persuasion and proof thou/!'h not necessarlIy 
that of coming forward. See Oommonwealth v. Rose, 321 A.2d 880 (Pn. 1974). 
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stitutes a justification 01' excuse.37 Of COUl'se, the latter are closely akin 
to a confession and a voidance and may require an as..c;mnptive admission 
of ,guilt as to the basic elements of offense.3s Such an admission of 
guilt is not, however, necessary where the government's' evidence estab
lishes the basis for asserting the defense and the defense is raised as 
a motion for acquittal at the close of the government's case.30 

Although until recently there was some doubt as to the constitut.ion
ality of the use of affirmative defenses, the Supreme Court has resolvpc1 
this question and has sustained the "alidity of shifting the burden of 
proof to the defendant when applied to a factor not included as an 
element of the offense.4o The Court observed that a constitutional rule 
requiring the prosecution to prove any fact affecting the degree of 
criminal culpabnity beyond a reasonable rloubt would leave legisla
tures with fin inflexible set or alternatives in drafting offelL~es and 
would be unwise. In It specific reference to S. 1 in the 94th Congress, 
the Court noted, for example: that such an application of due process 
might "discourage Congress from enacting pending legislati0n to 
change the felony-murder rule by permitting the accused to prove by 
a preponderance of the evidence the affirmative defense tIl at the homi
cide committed was neither a neces.sa,!'y nor a reasonable foreseeable 
consequence of the underlying felony." 41 

B. Provisions of RuZe 25.1 
The rule in subdivision (a) (3) does EttIe more than state that the 

defendant has the burden of persuasion as to affirmative defenses and 
must meet that burden by a preponderance of the evidence. This is a 
less exacting standard than that which has been held to be permissibleY 

The chief question raised by the subdivision is what constitutes an 
affirmative defense. The question is not designed for ready answer for, 
in large part, the nature of the defense rests not on its being labeled 
as such, but upon its application to a particular statute and a par
ticular fact situation. Given the basic premise that the burden of 
persuasion may not be placed upon a defendant to disprove an element 
of the offense, it is readily discerned, for example, that while the 
defense of public duty might generally be denominated as "affirmative" 
this cannot be so where it is applied to a statute which on its face 
forbids certain conduct when performed "without authority." ·13 

37 See PatterRon v. New 1'OI·k, - U.S. - (1977) ; United. States em re7. OrosbV v. State oj 
Dcla,,·nre. 340']'. Supn. 213. 216 (D. Dcl. Hl721. 

!lll TTlIitetl Statcs v. Sltameia, 4'614 F.2d 020 (6th Cir. ). cert. denied. 400 U.'S. 107'6 (1072) : 
Fnitea States Y. Rogrigl/es, 433 F.2d 760 (1st ·Clr. 197!})' cert. denied. 401 U.S. 94'3 
(1971 1 : United States Y. Pic1:1e. 424 F.2d 528 (Eth Clr. 1970) : United Statcs Y. Johnston, 
426 F.2d 112 (7th Clr. 1970) : United Statcs v. Rotlriguez, 446 F.2d 859 (9th Clr. 1971). 
~trt. (lenled. 404 U.S. 1021 (1972). But see Hansford v. Unitelj States, 303 F.2rl 219 (D.C. 
Clr 19112\ (pn bnn~). . 

"" Scndejas v. Unitea States. 428 F.2d 1040 10th Cir.). cert. denied, 400 U.S. 879 (1970) ; 
Sears v. Unit eeL Sta.te8, 343 F.2d 139 (5th Clr. l!){lil). The cuses cited herc llnll In the 
preceding' footnote Ilre Illrgely entrllpment Cllses. Whether or not entrllpment In 1111 
cases serves IlS excuse or mllY In some Cllses. bcclluSe of the emphasis on predlsposl· 
tlon. constitute 11 d~nllll of the 11Lell.~ reno required. tpe case IllW dealing with it as a form of: 
justification or excuse is anpIicllble to nil snch defenses . 

. ,. Patter80n v. N elf) Work, 8upra note 37. . 
"Ttl. nt -, n. 18. 
<2 See I,elaneZy. Oregon, 3431 U.S. 790 (1952) (requiring the defendant to establish his 

Insqnity be'·ond a rensonnb!(' donbt) : see llIFO. rellffirmlng Lela.ttd., PattC"1'S01t v, New York, 
8upra note 37. And see Buzlln8ki v. Oliver, 538 F.2d 6 (lst Cir. 1976) ; United. Btatc8 v. 
Greene. 489 F.2d 1145. 1155-1156 (D.C. Clr. H)73) ; Phillip8 V. Hackcr, 473 F.2d -395 (Oth 
Clr.). cart. rlenIN!. 411 U.R. 93!) (1973) . 

.. See UnitceZ State8 v. Vu!tcTt, 8upra note 27. 
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Similarly, while the conventional form of the insanity defense is 
generally seen as an affirmative defense constituting a justification or 
excuse, it would be improper and impermissible to place upon the de
fendant the burden of proving his insanity where he raises the issue 
of his mental sta~ solely as a means of denying the requisite culpa-
bility leve1.44. . 

Once it has been determined that, within the framework of the 
Code and of the applicable constitutional requirements, a defense is 
properly affirmative, then this subdivision of Rule 25.1 operates in the 
same fashion as does current law. 
4. Proof of Grading 

Subsection (a) (4) provides that once an offense lHts been proved, 
the lowest grade of the offense is applicable unless tIle Government 
proves the elements of a higher -grade beyond a reasonable doubt. 
The government's burden of proving the elements of any 11igher grade 
will sometimes mean proving the non-existence of factors in a lower 
gracIe, as ill section 1343 (b) (Grading for :Making a False State
ment). If the government proved all the elements of the offense 
of theft, section 1731, beyond a reasonable doubt and failed to prove 
beyond a reasonable doubt all the elements of a grade in subsections 
(b) (1), (b) (2), or (b) (3), tIle theft would only be punishable under 
(b) (4), the lowest grade of the offense. Note that the lowest grade 
of the offense is applicable even if no grading elements are p1'ovpc1 
(assuming, of course, that the elements of the offense are proved). 
,Vith regard to theft, this means that if no specific yalue of t11e 
property is prove11, subsection (b) (4) C.1\.) will apply. 

Implicit in this section is the geneml principle that any higl1er 
grade which can be proYed beyond a reasonable doubt is applicab]t'. 
Thus, in tht'Tt, again, if the government can prove that the value of 
the property was in excess of $100,000, the offense is punishable as a 
Class 0 felony, notwithstanding the fact that the property might a1so 
have been a piect' of mail uncleI' 1731 (b) (2) (B) (vi), ,vhich a]o11(1 
would make the offense only a Olass D felony. 
5. P?'e8U11~z)tio'l'/.s 

A. Present Federal Law 
An examination of the state of Federal law with regard to criminal 

presumpt.ions must begin with Tot v. United 8tates.45 In that case it 
was held that in order for a presumption to be valid there must be a 
"rational connection between the fact proved and the ultimate fact 
presumed." ·j6 The case law since Tot has developed in a somewhat 
hesitant manner. 

In [lnitecl8tatl'8 v. Gainey,47 the Court followed the test devised in 
Tot but went on to note that the statute involved did not prevent the 
court from instructing the jury on the necessity of proof beyond a 
reasonable doubt. In L('{(1~ll v. United States 48 the' Conrt once again ap
proached the question of the possibility of a conflict between presump
tions and the "proof-beyond-a-reasona)ble-donbt" requirement when, in 

41 In 1'0 lVill8hiP( 8upra note 24 . 
... , R10 U.S. 463 1943). 
'6 I<l. nt 467. 
47 380 U.S. 63 (1965). 
"'395 U.S. 6 (1969). 
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invalidating a presumption for failure to satisfy a "more likely than 
not" test, it stated that it "need not reach the question whether a 
criminal presumption which passes muster when so judged must ·also 
satisfy the criminal 'reasonable doubt' standard." ·10 Then in 1''lt1''1l.e1' v. 
United States 50 the Court dealt with four presumptions: two involv
ing the importation of heroin and two regarding the importation of 
cocaine. In dealing with one of the former, the Court llOted that under 
either the "more likely than not" test or the usual "'beyond a reasonable 
doubt" requirement the presumption was valid, and stated that it "had 
little doubt that (the presumption) ... was a SOlUld one." 51 How
ever, while discussing one of the presumptions dealing with cocaine 
the Court found the presumption invalid because there existed a "rea
sonable possibilit.y" that the presumed fact was untrue. 52 

As the Supreme Court itself has noted in its most recent discussion 
of the matter: "(T) he teaching of the foregoing cases is not altogether 
dear." 53 There is, though, a reasonable interpretation that while the 
Court has flirted with the concept of applying a "beyond a reasonable 
doubt" standard to a presumption, it has not taken the final step and, 
indeed, where the jury is given 'a general instruction as to the "reasor, 
able doubt" standard, the Court has found it unnecessary to resolve the 
question. 

B. Provisions of Rule f35.1 
Subdivision (a) (5) of Rule 25.1 places two restrictions on the usc 

of presumptions which render the treatment of presumptions in the 
Code well within the boundaries of current law. The first defines the 
circumstances under which a presumption may be submitted to the 
jury; the second requires certain instructions when the presumption 
is so submitted. ' 

The rule requires that before a presumption may be subr.1itted to 
the jury, the court must find that "there is sufficient evidence of the 
fact that gives rise to the presum~:tion to support a reasonable belief 
a.,q to the fact's existence beyond a reasonable dOlfpt." In addition, and 
as 'a corollary to this first determination, the court must find that the 
evidence as a whole in the particular case before it does not preclude 
a reasonable juror from finding the presumed fact beyond a reasonable 
c1onbt. Thus, the court must first find that the evidence justifies sub
mission to tll(' jury of the qut'stion wllt'ther the fact giving rise to the 
presnmption has Ut't'll established "beyond a reasonable doubt", and it 
must also find that the evidenc(l as a whole does not clearly preclude a 
reasonable juror Irom finding the presllmed fact beyond a reas011able 
doubt. 

Having made tllis determination the court must then instruct the 
jury that the presumed fact must be established beyond a reasonable 
doubt but that, since the law regards the fact giving rise to the pre
sumption as strong evidence of the fact presumed, the jury may arrive 
at that judgment on the basis of the presumption alone. Since the 
court has already determined as a matter of law that the presumption 
is supp<?rted by facts which would allow a reasonable juror to find the 

'. Ill. fit 36 n,64. 
r.o 396 U,S. 398 (1970). 
rn /rl. nt 417 . 
• , /el. nt 423-424, 
"" Bames v. United States, 412 U,S. 837, 8431 (1973). 
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presumed fact beyond a reasonable doubt, the instruction that the pre
sumption alone may be relied upon does not impair the required stand
ard of proof. 

Where the court sits as the trier of fact, the presumption has the 
same effect as it does in a jury trial except, of course, that the court 
need not make an initial deterinination as to sufficiency and no instruc
tions are involved. As an· example of. how the rule might operate in 
such a situation, section 1739 (b) (4) creates a presumption that prop
erty was part of an inte.rstate or foreign shipment where the way bill 
or other shipping documents so indicate. Testimony by a shipping 
manager might indicate that goods by this carrier were always shipped 
in accordance with the way bill. Absent some evidence casting doubt 
as to this fact in the particular case, the judge would then be free to 
find the requisite interstate or foreign aspect from the existence of 
such an indication on the way bill alone. Of course, the government 
may feel no need to utilize the presumption in a case where the direct 
evidence establishes the interstatu or foreign. shipment, and in such a 
case would not request that the presumptioll be considered by the 
judge in his fact-finding capacity. 
6. P1ima Facie Evidence 

A. Present FederaZ Law 
While presumptions are based on empirical evidence that lnay be 

outside the expected knowledge of the average juror, prima facie 
evidence merely formalizes a natural inference which ohe might 
expect reasonable jurors to draw on their own. Thus, where a witness 
makes two statements which are so inherently contradictory that one 
of them must of necessity be false, it can be eXJ:!ected that having been 
provided with all of the evidence most jurors would come to the con
clusion that the witness lied in one of the instances. However, left with
uut instruction as to the permissibility of drawing the inference, the 
jurors might abandon their own. experience and acquit because it 
was not established which of the two statements was false. The use 
of the p1ima facie (',vidence device in such a situation 54 serves to bol
ster the ultimate independence of the jury as fact. finders since it 
leaves them iTeer to utilize their own knowledge and experience. 

The purpose of the prima facie evidence concept then is to allow 
Congress the opportunity of informing the jury that a certain infer
ence is a logical one to draw even though the inference might not be 
immediately obvious, especially where there might be a tendency for 
jurors to hesitate in drawing the inference because of a reluctance to 
act beyond the explicit scope of the instructions given them. 

While there may be some dispute as to whether a certain device con
stitutes a presumption or merely declares a certain matter to be prima 
facie evidence u5 there are present1y several instances of. a device labeled 
as p1'ima facie evidence in Federal law. 5G An examination of one of 
these might serve to clarify their nature and functions. 

18 U.S.C. 42 deals in part with the shipment of animals under in
humane or unhealthful conditions. The statute also holds that the 
presence on a vessel of "a substantial ratio of dead, crippled, diseased, 

•• See section 1345 . 
.., See Working Papers, pp. 28-31. 
"Ibid. 
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or starving wild animals or birds shall be deemed prima fade evidence 
of the violation of the provisions of this subsection." The section ob
viously states a valid inference, for evidence of the type stated would 
ordinarily lead to the conclusion that the animals were improperly 
treated or shipped. Evidence of other causes of the injuries may, how
ever, dispel the inference since such evidence reduces the inference to 
only one of two or more possibilities and, if the contradictory evidence 
is strong enough, the inference may be the least likely of options. 57 

In short, the use of prima faoie evidence does little more than em
phasize to the jury that which they are likely to have discovered on 
their own-that a certain known fact ordinarily, and in the absence 
of contradictory evidence, justifies an inference as to the existence of 
a second fact. 

B. Pl'ovisions of Rule 25.1 , 
Subdivision ea) (6) of Rule 25.1 operates in much the same :fashion 

as does subdivision ea) (5) with regard to presumptions. Prior to 
submitting the issue to the jury, the judge must first determine that 
there is sufficient evidence o:f the underlying :fact to support a reason
able belief as to its existence beyond a reasonable doubt. He must also 
determine that the evidence as a whole does not preclude the jury from 
finding the existence of the inferred :fact beyond a reasonable doubt. 
Upon request o:f the government or the defendant, and assuming that 
the previous conditions have been met, he must then instruct the jury as 
to the reasonable doubt standard with regard to the existence of the in
ferred fact and that the jury may consider that "the given fact is or
dinarily a circumstance from which the existence of the inferred fact 
may be drawn." In a nonjury trial, the court is permitted to draw the 
inference in the same manner as a jury would. Accordingly, the rule 
operates well within the bOlUldaries of current law. 
7. Pl'oof of Jurisdiotion 

A. Pl'esent Federal Law 
Most current Federal criminal statutes contain as an element of the 

offense the basis :for Federal jurisdiction.58 Typically these will in
volve a requirement that the crime be on an Indian reservation, on the 
high seas, by use of interstate commerce, and the like. Since the juris
dictional statement is written as an element of the offense, Federal 
jurisdict,ion must be found to exist beyond a reasonable doubt 59 and, 
under the Sixth Amendment, the determination~must be made .by the 
jury, or by the judge where a jury trial is waived. 

However, these requirements fol1ow only because the stat.ute is writ
ten to include jurisdiction among' the elements. Where the issue of 
jurisdiction is not made an+element of the offense, a different result 
has followed. Indeed, in Pe?'ez v. United States,60 the Supreme Court 
sustained a Federal statutory scheme defining crimes related to loan
sharking where Congress removed from the trial completely the issue 
of jurisdiction by itself "finding" that the class of activities pro
scribed affected commerce. In addition, some' courts of appeals re
cently, in holding that the. government need not prove scienter by a 

.7 See United States v, States Marine Lines1nc., 334 F. Supp. 84 (S.D,N.Y.11971), 

.. But see 18 U,S,C. 1955. 
69 See In re Win8hip, 8upra note 24, at &61-364. 
00402 U,S.146 (1971). 

92-919 0 - 77 - pt, 1 - 73 
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defendant as to the jurisdictional element contained in most Federal 
criminal enactments, have recognized that the jurisdictional element is 
in reality no .part of the crime.61 

B. Provisions of Rule ~5.1 
Subdivision (b) of Rule 25.1 requires that the government prove the 

existence of Federal jurisdiction beyond a reasonable doubt. How
ever, since the structure of the Code removes the existence of Federal 
jurisdiction as an element of the oiIense,62 the existence of jurisdiction 
is treated as a matter to be determined by the court. Such a procedure 
is entirely proper under current case law discussed supra. As the court 
in United States v. Blassingame, supra, noted, the existence of Fed
eral jurisdiction "is logically no part of the crime itself .... Nothing 
is added to the guilt of the violator of the statute by reason of his 
having used an interstate telephone to further his scheme. Therc is 
consequently no reason at all why guilt under the statute should hinge 
upon knowledge that interstate communication is used." 63 

Moreover, the fundamental purpose of the common law jury trial 
guarantee in criminal prosecutions is to provide an independent body 
that can guatd against possible governmental oppression.6-1 It is this 
purpose which the Framers sought to perpetuate through the Sixth 
Amendment guarantee of jury trial-not any notion that the jury, as 
opposed to the court or im administrative body, is a superior finder of 
facts.65 Given this purpose, it is clear that the jury's fu;nction. of ex
pressing the community's judgment upon the defendant's conduct is 
logi?ally limited to determining culpability. 

Fmally, there can be no doubt as to the competence of the Federal 
courts to make factual determinations. The district cqurts today com
monly decide hotly contested issues of fact in criminal prosecutions 
with regard to the voluntariness of confessions, the validity of searches 
and seizures, and claims of privilege.66 Consequently there is little 
basis for challenging their ability to determine the facts bearing on 
jurisdiction. 

It is clear from the above that no impediment exists to the drafting 
of statutes permitting jurisdiction to be determined by the court, or by 
the Congress, without the jury's participation .. 

The procedure envisioned by the rule is flexible; the evidence as to 
jurisdiction. may be heard either before or during trial. This scheme 
has two principal advantages. First, in the unusual case where the is
sue of jurisdiction is a close one, a pre-trial determination serves to re
solve the issue without the time and energy consuming process of trial 
and, in the case of a determination that the existence of jurisdiction 
has not been adequately established, permits the government the op-

>4!; 
01 See Ulliterl Sta,tos v. Blassillgame, 427 F. 2d 329, 330 (2d Cir. 1970), cert. denied, 402 

U.S. 9~5 (1971); Un/ted Statc3 v. JenninUlI, 471 F. 2d 1310. 1312. 13111 (2d CIT.). cert. 
denied, 411 U.S. 935 (1973) ; United StateD v. Paoheco, 4~9 F, 2d 554. 558-51111 (5th Cir. 
1974). ccrt. <lenied. 421 U.S. 009 (1975). In<lcecl, in some 'ustallccR. the COurtR have found 
that the existence of Federal jnriscllctlon may be an appropriate subject for judiciaillotice. 
See United State8 Y, Mille/', 499 F. '2d 73G, 739-740 (10th Clr. 1074), an<l cases cited 
ther~ln. 

02 See tbe discussion of the Code's treatment of Federal jurisdiction appearing herein In 
tbp nnnlysis of the cbnptl'r 2 proviSions. 

(1" SUpra note Gl, at 3110. 
04 E.g., Williams v. Florirla, 399 U.S. 1s. 86-87 (1970) : DUncan v. Louisiana, 391 U.S. 

145. 155-156 (19G8); Singer v .United States, 380 U,S. 24, 31 (W65) ; see also Spar! v. 
United SinteR. 11illlJ R. 01 (1F1!li51. 

"" See Jl[cICeivcr v. Pennsylvania, 40&U.8. 528. 543 (1971). ana cnses eltel1 therein; Note, 
Trial by Jurllin Grimlnal OaseR. 119 Colum. L. Re\', 419 (1069). 

DO E.g., Jack80n v. Denno, 378 U.S. 368 (1964). 

- -. _ ... _-_._----------------------------' 



1143 Rule 26.1. 

portunity to appeal from the adverse ruling on an issue that is wholly 
collateral to guilt or innocence. Second, in the usual case where the 
evidence as to jurisdiction is largely duplicative of the evidence as to 
guilt, the matter may be presented durin~ the course of the trial by 
means of trial evidence as supplemented, If necessary, with evidence 
presented outside the presence of the jury. 

The rule contemplates a determination as to jurisdiction prior to the 
presentation of the defendant's case. It may be, however, as a matter 
of convenience, in order to avoid duplication of testimony, or for some 
other proper reason, that the court and the defendant may wish to 
waive an earlier determination in order that the defendant may present 
evidence as to jurisdiction during his case in chief. The rule is not in
tended to bar such a deferral upon a proper showing. Nor would the 
rule bar subsequent government rebuttal of evidence presented at that 
time. 

RULE 20.1. PRODUCTION OF STATE1\IENTfJ OF WITNESSES 61 

This is a new rule designed to carry over in revised form the provi
sions of 18 U.S.C. 3500 (except for those provisions in 3500 (a) that 
have been carded over in Rules 16 and 17). The production of witness 
statements at trial is clearly a matter of procedure, and accordingly 
the Committee has moved the existing statute to the rules. 

Subdivision (a) of Rule 26.1 provides that, after a witness called 
by the government has testified on direct examination, the court, on 
motion of the defendant, is to order the attorney for the government 
to produce, for the examination and use of the defendant, any state
ment of the witness that is in the possession of the United States and 
that relates to the subject mattel' concerning which the witness has 
testified. Then, subdivision (b) provides that, if the entire contents 
of the statement related to the subject matter concerning which the wit
ness has testified, the court shall order that the statement be delivered 
directly to the defendant. These provisions match in substance the ex
isting provisions of 18 U.S.C. 3500 (b). 

Subdivision (c) of the rule provides that, if t.he attorney for the 
government asserts that the statement contains matter which does not 
relate to the subject matter of the testimony concerning which the 
\vitness has testified, the court is to order that it be delivered to the 
court in camera. Upon inspection, the court. is required to excise the 
portions of the statement that do not relate to the subject matter con
cerning which the witness has testified, and to order that the state
ment, with such material excised, be delivered to the defendant. Any 
portion of the statement that is withheld from the defendant over his 
objection is to be preeerved by the attorney for the government, and, 
in the event of a conviction and an appeal by the defendant, is to be 
made available to the appellate court for the purpose of determining 
the correctness of the decision to excise the portion of the statement. 
Subdivision (d) of the rule then provides that, upon deli very of the 
statement to the defendant, the court, upon application of the de
fendant, may reC'P.5S proceedings in the trial for sl1ch time as is reason
ably required for the examination of the statement by the defendant 
and for his preparation for its use in the trial. These two subdivisions 
match in substance the provisions of 18 U.S.C. 3500 (c). 

67 Note that this is a new; rule 26.1. Exlstin'~ rlll(> 26.1. which con"erns the determination 
of foreign law. has been rennmbered as.rule 27 to replace the repealed rule 27. 
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Subdivision (e) of the rule provides that, if the attorney for the 
government elects not to comply with an order to deliver a statement 
to the defendant, the court is to order that the testimony of the witness 
be stricken from the record and that the trial proceed, or to declare a 
mistrial if required by the interest of justice. This matches in sub:. 
stance the provisions of 18 U.S.C. 3500 (d). . 

Subdivision (f) of the rule defines, for the purpose of the rule, 
the term "statement" of a government witness to mean: (1) a written 
statement made by the witness that is signed or otherwise adopted or 
approved by him; (2) a substantially verbatim recital of an oral state
ment made by the witness that is recorded contemporaneously with 
the making of the oral statement and that is contained in a steno
graphic, mechanical, electrical, or other recording or a transcription 
thereof; or (3) a statement, however taken or recorded, or a tran
scription thereof, made by the witness to a grand jury. This matches 
in substance the definition now contained in 18 U.S.C. 3500 (e) .68 

RULE 32. SENTENCE AND JUDGMENT 

Several changes have been made in this rule, mostly to conform 
it to changes in the Code. Certain provisions now found in 18 U.S.C. 
3653 have been added to this rule in a revised form. 

Subdivision (a) (1) of the rule, relating to the sentencing hearing, 
is amended to require that tre court specify in open court and before 
imposing sentence the categories established in the sentencing guide
lines promulgated by the Sentencing Commission that it believes apply 
to the defendant, and that counsel for the defendant and for the 
Government be permitted to cor~nt on them in addition to comment
ing generally on the sentence. 

Subdivision (a) (2) of the rule, as now in effect, imposes a duty 
upon the court to advise the defendant of his right to appeal in a case 
which had gone to trial on a plea of not guilty, but does not impose 
any such duty to advise after a plea of guilty or nolo contendere. The 
basic approach is continued in subdivision (a) (2) of this rule with an 
addition to covel' the matter of advice regarding his right, if any, to 
obtain review of his sentence pursuant to section 3725 of title 18 or 
Rule 35 (b) (2) of the Federal Rules of Criminal Procedure. 

Subdivision (c) of the rule as now in effect governs the making of 
presentence investigations and reports prior to the imposition of sen
tence or "the grantmg of probation." It is no longer appropriate to 
treat sentencing and the granting of probation separately. Under 
chapter 21 of tlie Code, the procedure of suspending the imposition or 
execution of sentence before placing a defendant on probation 69 has 
been abolished-probation has become a sentence in and of itself. 
Accordingly, Rule 32(c) has been rewritten to delete references to 
the granting of probation. However, the law is unchanged in that 
"sentence" is used in the rule to the same effect. For similar reasons 
this revised rule omits the reference now appearing in '.lUbdi vision 
(d) to suspending the imposition otsentence. 

Subdivision (c) is also amended to delete the provision in the cur
rent rule for waiver by the defendant of a presentence report: leaving 
instead a provision that the judge may find that he does not need a 

00 See, explicating this definition, Gold-berg v. United States, 425 U.S. 94 (1976). 
61) Current 18 U.S.C. 3651. . 
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presentence report in a particular case in order to exercise hi~ sen
tencing authority pursuant to section 2003. It is expected, however, 
that the sentencing judge will orclinaJ'ily find the use of a pres!mtence 
report extremely helpful in applying the sentencing guidelines. That 
part of Rule 32 (c) relating to the contents of the presentence report 
has been substantially expanded from current law to provide that the 
report will contain, in addition to the information concerning the his
tory and characteristics of the defendant (including his prior criminal 
record, if any, his financial condition, and any behavior characteristics 
pertinent to sentencing), the classification of the offense and defendant 
uncleI' the sentencing guidelines that the probation officer believes are 
applicable to the defendant, the sentencing range unJer the guidelines 
that apply to those classifications, and any aggravating or mitigating 
circumstances the probation officer believes may indicate that a 10'wer 
01' higher sentence than that specified in the guidelines should be im
posed. The presentence report would also contain any policy statement 
of the Sentencing Commission pertinent to imposition of sentence on 
the defendant. 

The rule has also been updated by deleting from subdivision (c) (3) 
(E) the reference to the Youth Correction Division of the Board of 
Parole which is not continued under the Code and by substituting new 
citations for the existing' citations to title 18. 

At present subdivision (e) of Rule 32 provides for the placing 
of a defendant on probation as provided by law. This subdivision no 
longer serves any purpose and has therefore been omitted from the 
revised version. 

Subdivision (e) (1) of the rule is new and is based upon part of 
present 18 U.S.C. 3653. Without changing existing'law, this subdivi
sion provides that, if a defendant violates a condition of his probation 
at any time before the expiration or termination of the term of his 
probation, the court that imposed the sentence, or, if jurisdiction over 
the defendant has been transferred to another district, the court for 
such other district, may issue a warrant for the arrest of the defendant. 
Other provisions in 18 U.S.C. 3653, concerning the arrest of proba
tioners without a warrant, ,yere put into section 3806 of the Code. 

Subdivision (e) (2) replaces the existing subdivision (f) and is a 
major revision of the rule dealing with revocation of probation. The 
Committee has adopted with only minor stylistic changes the August 
9,1976, revision on Revocation of Probation prepared by the Advisory 
Committee on Criminal Rules and approved by the Judicial Confer
ence. As revised by the Rules Committee and adopted by this Commi~
tee, the new subdivision (e) (2) conforms the nile to the recent deCl
sions in 11{ or'rissey Y. Bre1.Oe1',r° and Gagnon Y. Scarpelli. 71 

RULE 35. CORRECTION OF SENTENCE 

Rule 35 is reorgal~ized to mor~ clearly show the d~ff.erent fun9ti?ns 
it performs.' SubsectIon (a) carnes forwal'cl the prOVISIOns pel'lmttmg 
a court to correct an megal sentence at any time. 

Subsection (b) (1) retains the current provision for correction of a 
sentence illegltlly imposed within 120 days. 

'" 408 u.s. 471 (1972). 
71411 U.s. 778 (1978). 
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Subsection (b) (2) is new with the introduction of sentencing guide· 
lines issued by the Sentencing Commission pursuant to 28 U.S.C. 994 
(a). It permits the court to correct a sentence imposed as a result of in
correct applicpJion of the guidelines within 120 days. An appeal of 
action on a motion uncleI' this section is limited by 28 U.S.C. 1291, as 
amended by this Act, to a petition for leave to appeal. See sections 3723 
(1) and 3724 (cl). This opportlmity for appellate consideration is com
plementary to the new appellate review of sentences provided in sec
tion 3725 of title 18 of the Code. Under subsection (b) (2) of this Rule 
even a sentence inside the guideline determined by the sentencing court 
to be applicable to a particular case may have an aspect of the sen
tencing decision subject to consideration by the court of appeals. See 
the discussion of section 3725, supra. 

The general authority of a court to reduce a sentence within 120 
days, without demonstrating some error in the imposition of the sen
tence, is not retained. The extensive provisions for presentence in
vestigations, reports, and recommendations, taken in conjunction 
with the increased rationality and uniformity provided by sentencing 
guidelines, makes such a general grant of discretion to reduce a Sen
tence unnecess~l'Y. Th~ Code does make specific provisions for modi
fication, at any time, of a sentence of probation (sections 2103 (c) and 
2104( c) through (e)) and n, fine (section 2203). Asentence of a term 
of imprisonment may ,also be modified in certain narrow instances 
pursuant to section 2302 (b). The need for uniformity, credibility, and 
certainty in sentencing, which underlie the move- toward determinate
terms of imprisonment reflected in the Code, makes a generDJ gra.nt of 
discretion to reduce an imposed term of imprisonment inappropriate. 
Under subsections (a) and (b), of course, a court may reduce, as well 
as increase, a sentence.'2 . 

Subsection (c) is an additIOn required by the appellate review of 
sentence provision added to the Code in section 3725 of title 18. When 
a sentence is founel, on appeal, to be clearly unreasonable, the appellate 
court may remand the case for resentencing or imposition of a different 
sentence. Subsection (c) authorizes the district court to resentence or 
impose u. different sentence, as ordered. 

RULE 38. STAY OF EXEO~ON 

At present, Rule 38 provides for the staying of sentences of death, 
imprisonment, the payment of a fine, and of an order placing n. de
fendant on probation, "if an appeal is taken." The new provisions for 
review of sentences, by logical extension, require changes in Rule 38. 
Accordingly, each of the relettered subdivisions of Rule 38 has been 
written to allow for stay of sentence if an appeal is taken "from a con
viction or a petition for review of sentence is filed." Moreover, since 
probation has been made into a sentence, as such, under the Code, the 
phrase, "sentence of probn.tion," has been used in subdivision (d) in-
stead of "n.n order placing the defendant on probation." . 

72 "'Correction of sentence," as used in Rule '35, means not only changing the length of 
a term of imprisonment, but making llny other modification of a sanction authorized by 
the Code. 
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RULE 40. COMMITMENT TO ANOTHER'DISTRICT; nmenVAL 

This rule has been changed to update citations in subdivisions (b) (2) 
and (b) (4), and to add a new subdivision (c). Subdivision (c) pro
vides that, in removing a person from one district to another, only 
one warrant of removal is necessary, and a copy of that warrant may 
be given to the officer from whose custody the person is taken, with 
another copy given to the officer to whose custody the person ,is com
mitted, and tlie original warrant, with the executed return thereon, 
being returned to tho cll'rk of the district to which the person is re
moved. This carries over in revised form, without substantial change, 
18 U.S.O. 3049. 

RULE 41. SEARCH AND SEIZURE 

At present, subdivision (c) of Rule 41 provides that the search war
rant is to be directed to a "civil officer of the United States authorized 
to enforce or as!'ist in enforeing allY law." In place of the quoW 
language, this rule uses simply "a federal law enforcement officer,'~ 
which is defined comprehensively in section 111 of the Oode. The sen
tence in which this change occurs has otherwise been rewritten but 
without making substanti\'e changes. 

Most. of .subdivision (d) of this rule. i~ !lew a~d has been inserted 
(necessltatmg a relettermg of the subdlvIslOns) SImply to reenact thp 
present provisions of 18 U.S.O. 3105 and 3109.'3 While the form pi 
these statutes has been changed in this rule, there is no intention y 
change the content of the existing statutes or the general case law thll" 
has developed in their interpretation. 

Under subdi vision (d) (1) of Rule 41, a warrant may be executed by 
either the officer to whom it is directed or by any other officer author
ized by law to execute such a warrant, and such an officer may be 
assisted in executing the warrant by other persons acting at his request 
and in his precence. This restates current 18 U.S.O. 3105, deleting as 
unnecessary the provision prohibiting the execution of a warrant by 
any person not mentioned in the provision. 

Under subdivision (d) (2) of the rule, tho officer is authorized to 
break open any outer or inner door or window of n building, or any 
pnrt. of a building, or anything in 11. building, to execute the warrant if, 
after notice of his authority and purpose, he is refused admittance, or 
if necessary to liberate himself or a person assisting him in the execu
tion of the warrant. This makes stylistic changes only in the present 
statute,74 and the provision leaves present law unchanged.75 

RULE 114. APPI.lCATION AND EXCEPTION 

The changes that have been made in this rule are, in general, to con
form the rule to changes that have been made in the Oode. Oitntions 
have been updated in subdivisions (b) (2), (3), and (5). 

73 Subdivision (dl (3l dealing with the giving of a receipt for property taken is drawn 
from exlRtlnll" Ru)p 41 (d). 

"'18 n.s.c. 8100. 
75 See, e.g., UnitecZ State8 V. Gervato, 474 F.2d 40 (3d Cir.), cert. denied, 414 U.S. 864 

(1073) . 
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Two chamges have been made in subdivision (c) of the rule which 
consists of a number of definitions. The definition of "magistrate" 
has been changed by deleting several "words at the end as being out of 
d'ate. "Petty offense" has been redefined ~n terms of the revised 
title :l8.76 

76 It should be noted that ~he Committee has reviewed the criminal penalties in current 
law and'taken considerable ,:are in determining the appropriate maximum penalty 'for an 
offens~. Accordingly, when the Committee has set the grade of 'an offense as a class B 
or D Dlisdemeanor or an infraction, it intends that the offense (or an offense under chapter 
10 willi respect thereto) be deemed "petty" for constitutional purposes with respect to 
the d,{ht to a jury trial.., Compare UliiteIL States v. Sanohez-Meza, 547 F.2d 461 (9th C:ir. 
1976) ; and see Unitea States v. Hamaan, 552 F.2d 276 (9th Cir. 1977). 

--- ---------------



TITLE III-AMENDMENTS TO TITLE 28, UNITED 
STATES CODE 

Title III of S. 1437, as reported, adds three new chapters to title 28 
of the United States Code concerning several agencies whose func
tions relate to the implementation of the new sentencing provisions 
of title 18 and of the new victim compensation provisions in title 18. 
Section 122 of S. 1437 would enact as chapter 37 of title 28 1 provisions 
relating to the organization and responsibilities of the Federal Bureau 
of Prisons. Section 123 of S. 1437 would enact as chapter 40 o.f title 28 
provisions relating to the establishment, organization, and responsi
bilities of the new United States Victim Compensation Board in the 
Department of Justice. Section 124 would enact as, chapter 58 of title 
28 provisions relating to the establishment, organization, and functions 
of the new United States Sentencing CommIssion as an independent 
Commission in the judicial branch. Title III also amends 28 U.S.C. 
1291 relating to jurisdiction to review sentences in criminal cases that 
are within sentencing guidelines. 

1 Former Chapter 37 of title 28, United States Code, relating to the United States 
Marshals, is redesignated as chapter 36 by section 121 of the bill, as reported. 

(1149) 
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CHAPTER 37 OF TITLE 28, UNITED STATES UODE.-HuREAU OF PRISONS 

Chapter 37 of title 28, United States Code, derived largely from 
current law, outlines the organization and responsibilities of the Fed
eral Bureau of Prisons. Current law is amended to indicate the role 
of the Bureau of Prisons il), implementing the new sentencing provi
sions in title 18 as they affect sentences to terms of impl'isonment and 
to increase the flexibility of the Bureau of Prisons in determining 
appropriate corrections programs for individual prisoners. 

SECTION 571. ORGANIZATION, DIRECTOR, AND RESPONSTBILITIES 

Section 571 is derived from a number of provisions of current law, 
with new provisions relating to the qualifications of the Director of 
tho Bureau of Prisons and to functions of the Bureau of Prisons 
concel'lling training programs, gathering of statistics, and payment 
of prisonel's for work performed. 

Subsection (a) is derived from 18 U.S.C. 4041. It provides for the 
establishment within the Department of Justice of a Bureau of Prisons 
in charge of a Director who serves under the direction of the Attorney 
General. The provision in 18 U.S.C. 4041 for a salary of $10,000 per 
year has been deleted as obsolete and inconsistent with 5 U.S.C. 5315 
(112), which makes Level IV of the Executive Schedule applicable 
to the Director. 

The provision of subsection (b) requiring the Attorney General 
to appoint the Director of the Bureau of Prisons is derived from 18 
U.S.C. 4041. Subsection (b) provides for the first time, in order to 
assure the continued appointment as Directors of the Bureau of 
Prisons of pel'sons with excellent professional credentials for the posi
tion, appointment of persons qualified for the position by their educa
tional background, professional experience in cOl'1'ections administra
tion or planning, or in a related field, and demonstrated interest in 
anee knowledge of criminal justice administration. 

Subsection (c) lists the responsibilities of the Bureau of Prisons 
and its Director in order to carry out the purposes of the federal 
criminal justice system set forth in proposed section 101 of title 18. 

Subsection (c) (1), relating to responsibilities of the Director, is 
derived from 18 U.S.C. 4041 and 4001 (b) (1). It provides that the 
Director shall promulgate rules for federal penal and correctional 
facilities and related services and appoint necessary officers and em
ployees pursuant to the civil service laws. Under current law, these 
responsibilities are placed in the Attorney General. This change is 
consistent with the designation in proposed subchapter 38 of title 18 
of the Bureau of Prisons, rather than the Attorney General, as the 
custodian of federal prisoners, and with the provisions of subsection 
(a) that the Director serves under the direction of the Attorney Gen
eral. The provision for acceptance of volwltary and uncompensated 
services is new. 

(1151) 
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Subsection (c) (2), relating to management by the Bureau of Prisons 
of federal penal and correctional :facilities other than military 01' 
naval facilities, is derived from 18 U.S.C. 4001 (b) , 4042, and 4125 (b). 

Subsection (c) (3), relating to classification of offenders and pro
vision of corrections programs, is derived from 18 U.S.C. 4081 and 
4125, amended to delete references to "treatment" as outmoded, and 
to. require. that classification of offenders be done according to the 
criteria set forth in section 572 (a). It also contains a new provision 
that ltuthorizes the Bureau of Pl'isons, as part of the operating expense 
of a correctional facility or activity, to pay offenders or their de
pendents pecuniary earnings under rules and regulations prescribed 
by the :Qirector. This will permit maximum flexibility in the employ
ment and: training of prisoners by permitting their employment in 
the prisons in suitable capacities without loss to them of potential 
earnings that might otherwise be available to them if they worked, 
for example, in a Federal Prison Industries program.2 

Subsection (c) (4) requires that the Bureau of Prisons provide~ as 
far as practical, corrections programs designed to rehabilitate offend
ers. This provision acknowledges the desirability of continuing reha
bilitation efforts even though little has been learned about how to re
habilitate. The Committee believes that the criminal justice system has 
a responsibility to prisoners and to the public to develop useful correc
tions programs to the extent possible. 

'Subsection (c) (5) is derived from 18 U.S.C. 4125(a), which per
mits employment of Federal prisoners in certain Federal public works 
projects, and 18 U.S.C. 4002, which permits employment of a Federal 
prisoner on a State or local public works project if the prisoner is 
in the State's or local governmen.t's prison under contract with the 
Federal government. Subsection (c) (5) would increase the flexibility 
of the Bureau of Prisons in seeking suitable employment for prisoners 
by permitting the Bureau of Prisons to make prisoners housed in 
Federal penal or correctional facilities available upon mutually agree
able terms for Federal, State, or local projects regardless of whether 
the Federal prisoner was housed in a Federal or State facility. 

Subsection (c) (6), permitting the Bureau of Prisons to provide 
consulting services to Federal, State, and local governments concern
ing the operation of corrections programs and facilities, is 
derived from 18 U.S.C. 4042(4). Unlike current law, subsection (c) 
(6) describes in detail the nature of the training programs and tech
nical assistance the Bureau of Prisons is authorized to provide, and 
specifically provides that the Bureau of Prisons may pay, where 
appropriate, tuition, travel expenses, and other necessary expenses 
of participants in its seminars, workshops, and training -programs. 

Subsection (c) (7) is a new provision that requires the Bureau of 
Prisons to collect, develop, and maintain statistical information con
cerning offenders, sentencing practices, and correctional programs, 
TJ:e purp,ose .0£ the provision is to increase the ability of the Federal 
crlmmal Justice system to conduct research, planning, and evaluation 
of the effectiveness of different sentencing practices and corrections 
programs. This requirement is especially important in light of the 
need :for adequate information in formulating and amendinO' sentenc
ing guidelines under the new sentencing provisions in title!:"> 18. 

2'See proposed 28 U .• S.C. 584(18.) (4). 
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Subsection (c) (8), also a new provision, would permit the Bureau 
of Prisons to provide review of applications for grants-in-aid, tech
nical assistance, or other services provided by Federal agencies to 
State and~local governments. This would permit the Bureau of 
Prisons to review, for example, an application to the Law Enforce
ment Assistance Administration for a research grant to study the 
effectiveness of a particular corrections program in a State prison 
system. 

Subsection (c) (9) contains a specific requirement that the Bureau 
of Prisons provide training for its officers, officials, and employees. 

Subsection (c) (10), relating to payment from Department of Jus
tice appropriations, under the direction of the Attorney General, of 
expenses of official detention and transportation of persons committed 
to the Bureau of Prisons, maintenance of Federal prison facilities, 
and conducting of programs for persons committed to the Bureau of 
Prisons, is derived from 18 U.S.C. 4008 to 4010. 

Subsection (c) (11), derived in part from 18 U.S.C. 4001 (b) (2), 
contldns general authority for the Bureau of Prisons to exercise its 
powers through its Director and to perform all duties necessary and 
proper to carrying out its responsibilities. 

New subsection (d) permits an officer or employee of a federal 
penal or correctional facility to summarily seize any object introduced 
into such facility by any person or possessed by an inmate of the facil
ity in violation of a rule, regulation, or order promulgated by the Di
rector. 'The object would be forfeited to the United States. Seizure 
would be only pursuant to rules and regulations issued by the Direc
tor. The provision is designed to obviate the effect of the holding in 
Sell v. Pa1'1'att, 548 F.2d 753 (8th Cir. 1977), that such seizures are 
not permitted without specific legislative authority. 

SECTION 572. CHARACTER OF A PRISON FACILITY 

Section 572 carries forward current law concerning the nature of 
prison facilities and the need for providing facilities appropriate to 
each prisoner's needs. The section expands the flexibility of the Bureau 
of Prisons in determining the appropriate facility and program for 
each prisoner. ' 

Subsection (a) is derived from 18 U.S.C. 4081, relating to classifica
tion of prisoners and provision for individualized discipline, care, and 
treatment programs for them. The provision is changed from cur
rent law to provide that, in determining an individual's treatment pr07 
graUl, the prisoner should be classified "according to the nattlre and 
circumstances of the offense committed,the history and characteristics 
of the offender, and such other factors as should be considered in pro
viding an individualized system of discipline and care of, and correc
tional programs for, a person committed to such facility." Subsection 
(a) does not carry forward the current law provision for segregation, 
as well as classification, of offenders. Modern prison facilities may 
provide programs for many classes of offenders without necessarily 
separating ,classes. 

Subsection (b) is largely new, although it is derived in part from 
provisions for special categories of offenders. While 18 U.S.C. 4253 
provides for special facilities for certain categories of offenders found 
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by the sentencing judge to be narcotic addicts who are "likely to be 
rehabilitated through treatment," and 18 U.S.O. 5011 provides for 
special treatment facilities for offenders sentenced as youth offenders 
01' young adult offenders, there is no general provision in CUl'rent law 
enumerating other possible specialized prisons bcilities. Un"'der the re
vised code, the provisions of current law under which the judge can 
sentence a convicted defendant to a particular program as an addict 3 

01' as a youth offender 401' young adult offender 5 have been deleted. In
stead, under subsection (b) of proposed section 572, the BUl'eau of 
Pris0ns may provide within a prison facility, or within separate facil
ities, a place for specialized programs for classes of offenders, such as 
narcotic addicts, drug abusers, alcoholics, youth offenders, or other 
similar classes of offenders. The Bureau of Prisons would determine nn
del' subsection (a) whether any of these specialized facilities was n:p
.propriate for a particular person. "While the sentencing judge could 
make recommendations as to the appropriate type of facility,6 the 
Bureau of Prisons would be able to determine the best program for ·a 
prisoner without being restricted by a sentence under a specialized 
sentencing statute whose application to a pm:ticular prisoner might 
later prove to be inappropriate. 

The Director of the Bureau of Prisons would be authorized to con
duct research on these specialized correctional programs, and would be 
required to report periodically to the Attorney General, the Adminis
trative Office of the United States Oourts, and the Oongress,. on the 
nature and effectiveness of the research ancc programs. . 

Subsection (c) is derived from. 18 U.S.O. 4005, amended to permit 
the Director of the Bureau of Prisons to employ medical personnel 
01' contract with a public or private agency for medical services di
rectly, as well as employing medical personn!:'l of the Public Health 
Service. In addition, the provision is amended to include dental care 
among the health services to be furnished in federal penal or corn~c
tional facilities. 

SECTION 573. CONTRACTING FOR A STATE OR LOCAL FACILITY 

Section 573provic1es for contracts with states, territories and lo~. 
calities for official detention of federal offenders. 

Subsection (a) is derived from 18 U.S.O. 4002, which relates to 
contracting with states, territories, 'and mnnicipalities for imprison
ment, safekeeping, care, subsistence, and employment of prisoners. 
Subsection (a) broadens current law by providiu2;, in addition to con
tracting for these aspects of official d!:'tention, authority to contract f~l' 
correctional programs for Federal offenders. It also includes a 'provl
sion that 'Permits contracting with private organizations for services 
01' programs for Federal offenders. 

Under current law, the rates to be paid ,,,,hen 1)l'isoners are placed 
in State or local facilities are determined according to .the nature of 
the quarters and quality of subsistence provided to the prisoner. Sub
section (a) would require that the need for the State or local facilities 
to improve correctional programs and practices such as educational 

• Title II of the Narcotic Addict Rehahllltatioll Act, 18 "G.S.C. 42iil et seq. 
• Federal youth Correctiolls Act, 18 U.S.C. 5005 et seq. 
o 18 U.S.C. 4216. 
• Proposed 18 U.S.C. 2302(a). 
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!Lnd vocational training, specialized correctional programs and work 
release also be taken into accbunt in establishing the rates. 

Subsection (b) is derived from 18 US.O. 5003, which permits the 
Bureau of Prisons to contract for the official detention in a federal 
penal or correctional facility of a person convicted of an offense in 3r 

court of a State or territory, if adequate federal facilities and person
nel are available. The current la,v.requirement that contracts provide 
for payment by the state or local government for costs incurred has 
been expanded to permit reimbursement by exchange of prisoner 
services in lieu of cash payment. 

Subsection (c) is new. It would permit the Bureau of Prisons to 
contract with a state, territory, or local government or appropriate 
private organization or person for appropriate supervisory aftercare 
of a released offender for the purpose of providing a facility, service,. 
or program not otherwise available. 

SECTION 574. FEDERAl. INSTITUTIONS IN A STATE WITHOUT AN APPROPRIATE 
FACILITY 

Section 574 is derived from 18 US.O. 4003, which permits the Bu
reau of Prisons to erect penal or correctional facilities in or convenient 
to a state where there is no valid contract with the State or a local 
facility for official detention of 3r Federal offender and there is no 
suitable Federal facility. 

SECTION 575. APPROPRIATIONS AND ACQUISITIONS 

Section 575 relates to the acquisition of property for, and the plan
ning of, penal or correctional facilities. 

Subsection (a), which authorizes the expenditure of money for plan
ning penal and correctional facilities and obtaining options on and 
surveys of land for such :facilities, is derived from 18 US.O. 4009. 

Subsection (b), which permits the acquisition of additional land 
adjacent to a federal penal or cOlTectional facility for the protection 
of the health or safety of the offenders in the institution, is carried 
forward from 18 U.S.O. 4010. . 

Subsection (c), derived from 18 US.O. 4011, requires deposit of 
collections for certain services in the Treasury to the appropriation 
available for the services for which the funds ,,'ere collected. It amends 
current law to delete the reference to barber service and to make the 
deposit of funds in the Treasury mandatory rather than permissive. 

SECTION 576. NATIONAL INSTITUTE OF CORREC'l'IONS 

Section 576 carries forward from current law the provisions of 
chapter 319 of title 18, relating to the establishment and functions 
of the National Institute of Oorrections in the Bureau of Prisons. 

Subsection (b), formerly 18 US.O. 4351 (b) , is amended to increase 
the membership of the Advisory Board from sixteen to seventeen 
members and to add as an ex-officio member the Ohairman of the 
pnited States Sentencing Commission or his designee. The provision 
IS also amended as a technical matter to change the reference to the 
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United States Parole Board to a reference to the United States Parole 
Commission. Technical amendments are also made in the language 
throughout the section relating to the pay level of the members of the 
Advisory Board. 

SECTION 577. INAPPLICABILITY. OF THE ADMINISTRATIVE PROCEDURE ACT 

Section 577 provides that the provisions of 5 U.S.C. 554 ~hrou~h 
551, and of 5 U:S.C.101 through 706, do not apply to the makmg of a 
determination, decision, or order under the chapter.7 

7 See the discussion of 18 U.S.C. 3825. 
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CHAPTER 40 OF TITLE 28, UNITED STATES CODE.-UNI'l'EDSTATES 
VICTIl\f CO:l\fPENSATION BOARD 

Chapter 40 of title 28, United States Code, is new. It creates the 
United States Victim Compensati()n Board that wi1l administer the 
federal victim compensation program created by subchapter B of 
chapter 41 of title 18, United States Code. ' , 

SEOTION 595. ORGANIZATION AND MEMBERSHIP 

Section 595 establishes within the Department of Justice a United 
States Victim 'Compensation Board to administer the victim compen
sation program set forth in subchapter B of chapter 41 of title 18, 
United States Code. The Board would be composed of not more than 
three members, appointed by the Attorney General, and the Attorney 
Gene,ral would designate one of the members as Chairman. 

SEOTION 596. POWERS OF THE BOARD 

Section 596 specifies the powers of the Board with respect to ap
pointment of employees, contract authority, utilization of services of 
other agencies, and payment of expenses. It specifically requires that 
the Board publicize extensively and continually the rights of the. 
public under the victim compensation program. 

SECTION 597. PROCEDURES 

Section 597 specifies procedures to be utilized by the Board in proc
essing claims against the Victim Compensation Fund. 

Subsection (a) (1) provides for subpena power of the Board.and 
for enforcement of a subpena through the courts on the application 
of the Chairman. 

Subsection (a) (2) provides authority to the Board to administer 
oaths and affirmations to witnesses before the Board. It also provides 
authority to the Board to l'eceive relevant evidence that the Board 
believes will contribute to its ability to perform its functions, whether 
or not the evidence could be admissible in a court of law. The question 
of utilization of privileged information, such as information relating 
to a medical examination relevant to the claim, is left to regulations 
of the Attorney General and to decisions of the Board and the courts. 
, Subsection (a) (3) permits the Board, at the discretion of the Chair

man, to appoint an impartial licensed physician to examine a claimant. 
The Board could require the claimant to pay reasona:ble fees for that 
examination. 

Subsection (b) makes the Administrative Procedure Act require
ments inapplicable to adjudicatory procedures of the Board.s This will 
permit the Board to make a determination on the information pre

(1157) 
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sented by the claimant unless it believes there is a need for additional 
information. 

Under subsection (c), a single member designated by the Ohairman 
may act on a claim. If the claimant is dissatisfied with the disposition 
of his claim by tlie member, the claimant would be entitled to a hear-
ing de novo before the full Board. . 

Under subsection (d), decisions of the full Board would require 
the acquiescence of a majority of the members and would be required 
to be based on a preponderance of the evidence. 

Subsection (e) provides that a claimant has the right to produce 
evidence and cross-examine witnesses if his claim results in a hearing 
before the full board. > 

Subsection (f) requires that the A.ttorney General publish regula
tions concerning 'attorney's fees for proceedings before the Board. The 
Board would then award fees, based on a fee statement filed by the 
attorney, pursuant to section 3403 of title 18. 

SECTION 598. REVIEW 

Section 598 provides a right of appeal to the United States Oourt of 
A.ppeals for the District of Oolumbia of final orders of the Board, and 
provides that the conrt may not set aside a finding of fact based on 
substantial evidence. . . 

8 But see section 598. relating to a·ppellate review. 
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CHAPTER 58, TITLE 28.-UNITED STATES SENTENCING CO~rllnSSION 

SECTION !l91. UNITED STATES SENTENCING COllIlIfISSION; ESTABLISHMENT 

AND PURPOSE 

Subsection (a) establishes the United States Sentencing Commis
sion as an independent Commission in the judicial branch. The concept 
of a sentencing commission was suggested by the lVorkshop on Parole 
and Sentencing at the Yale Law School and proposed in legislation 
sponsored by Senators McClellan and Kennedy, among others. Place
ment of the Commission in the judicial branch is based upon the Com
mittee's strong feeling that, even under this legislation, sentencing 
should J,:emain primarily a judicial function. At the same time, 
however, th.e Committee believes that the other branches of govern
ment have a strong interest in assuring fair and effective sentencing. 
The Executive is, of course, charged with assuring that the laws, 
including criminal laws, be faithfully executed; and it is the legis
lature tliat is charged with setting the broad framework in which 
judicial sentencing is to take place. For these reasons, and to assure a 
broadly representative membership, the Committee has provided that 
four of the seven members, including the member who is to be Chair
man, are to be appointed by the President with the advice and consent 
of the Senate.1 The Chairman is to be appointed as snch, and will 
remain Chairman for the duration of his term unless removed from 
office for malfeasance.2 The. remaining three members are to be desig
nated by the Judicial Conference of the United States. AU members 
are removable for malfeasance in office by their respective appointing 
or desigmiting authority. 

The Committee rejected suggestions that each of the seven posi~ 
tioilS be designated to represent a particular interest or aspect of the 
criminal justIce process. The Commission should be a body which can 
cooperate in the promulgation of clear and consistent sentencing 
policy. Specific provision for "representatives" of opposin~ ideolo
gies -or interests could well encourage doctrinaire in-fightmg and 
effectively paralyze the Commission's· activities. Obtaining a divers
ity of views on sentencing has never been a problem, as is abundantly 
clear from the hearings before the Subcommittee on Criminal Laws 
and Procedlu·es. The challenge for the Commission members will 
be to fashion a consensus of sentencing policy despite their differences 
in perspective. Some degree of diversity in membership is specifically 

1 See Hearings, pp. 8581, 8590, 8871, and 8930. 
, If the President wished to name another person as Chairman at the expiration of the 

Chairman's first term, but wished to retain the Chairman as a member of the Commission, 
he could appoint a new Chairman and reappoint the former Chairman as n member of the 
Commission. 
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provided by the general direction to the appointing and designating 
authorities in su15section (a) that the "Commission shall have both 
judicial and non-judicial members and shall, to the extent practicable, 
have a membershIp representing a variety of backgrounds and reflect
ing participation and interest in the criminal justice process". 

The extraordinary powers and responsibilities vested in the Com
mission, as ,veIl as the enormous potential for unparalleled improve
ment in the fairness and effectiveness of Federal criminal justice as a 
whole, demand the highest quality of membership. For such a critical 
position, Presidential appointments based on politics mther than 
merit, or appointments reflecting the internal politics of the ITudi<;<ial 
Conference, would, and should, be an embarrassment to the appomt
ing authority. The Committee is convinced that without superior and 
professional members the Commission, and indeed sentencing reform, 
can never achieve the progress so sorely needed. 

The Committee intends, and the important functions to be served by 
the Sentencing Commission require, the appointment and designation 
of highly qualified members to the Commission. Because of the com
plex nature of the functions of the Commission, and in order to avoid 
potential schedule conflicts for the members, the members' positions 
are full-time,3 even if the member is a Federal judge:! 

The Committee anticipates that the seven members of the Commis
sion will form a number of committees which will have specific dele
gated responsibilities such as, for example, review of the effective
ness of sentencing policies of the probation and parole systems, moni
toring of the application of the sentencing and parole guidelines and 
policy statements, continuing refinement of the guidelines and policy 
statements, development of legislative proposals in the sentencing 
area, development and coordination of research studies (including, 
for example, basic research on sentencing theories as well as applied 
research on the effectiveness of certain policies), and review of the 
effectiveness of corrections programs of the Bureau of Prisons in 
carrying out the purposes of sentences of imprisonment. Such com
mittees could be an invaluable source for developing recommenda
tions for Commission action and for providing the information neces
sary for informed decisionmaking. 

Subsection (b) sets out the two basic purposes of the Sentencing 
Commission. The most important purpose of the Sentencing Commi~
sion is the establishment of sentencing policies and practices Ior the 
Federal criminal justice system that are designed to meet three goals. 

First, the policies and practices established should assure that to 
the maximum extent possible the federal sentencing' practices and 
policies carry out the four purposes of sentencing set forth in section 
101 (b) of title 18, United States Code. These purposes are deterrence, 
protection of the public from further crimes by the defendant, as
surance of just punishment, and promotio.n of rehabilitation. 

3 Th~ judicinl nnd other members mny complete work on cnses in progress if tlley nrc so 
fnr InYoh'ecl thnt It Is Imprnctlcnl for the wor)< to he tnrnM oyer to another person. Of 
course. If the work waR such that there wns a potential confllct of interest or appenrance 
of s11ch a conflict. the work wonlel hAY!' to lJP. turnecl oyer to someone l'lse, 

• Pursunnt to Rection 992(c), a Federal judge neec) not resign his nppointment ns a 
Federnl judge while serYing as a member of the Sentencing Commission. 
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Second, the policies and practices are required to provide certainty 
and fairness in meeting the purposes of sentencing. In doing so, tlie 
policies ancl practices are required to avoid unwarranted disparities 
among the sentences for defendants with similar records who have 
been convicted. of similar criminal conduct. This requirement estab
lishes two factors-the prior records of offenders and the criminal con· 
duct for which they are to be sentenced-as the principal determinants 
of whether two offenders' cases are so similar that a difference between 
their sentences should be considered a disparity and therefore avoided 
unless it is warranted ·by other factors. The key word in discussing 
unwarranted sentence disparities is "unwarranted." The Committee 
does not mean to suggest that sentencing policies and practices should 
eliminate justifiable differences between the sentences of persons con
victed of similar offenses who have similar records. The Commission 
is, in fact, required to consider a number of factors in promulgating 
sentencing guidelines to determine what impact on the guidelines, if 
any, would be warranted by differences among defendants in those 
factoLS. 5 

The requirement to avoid unwarranted disparity is balanced by a 
recognition in subsection (b) (1) (B) that sufficient flexibility should 
be maintained so that aggravating or mitigating circumstances not 
taken into account in establishing general sentencing practices may 
lead to individualized sentences in particular cases. 

Third, the sentencing policies and practices are required to reflect 
to the extent practicable advancement in knowledge of human be
havior in the context of the criminal justice process. This is an ex
plicit recognition of the fact that we unfortunately do not know 
very much about how to deter criminal conduct or. rehabilitate of
fenders. It also makes clear that the purposes set forth in subsection 
(b) are the goals to be reached by the sentencing process and that 
they cannot be realistically assured in every case. Subsection (b) (1) 
(C) is designed to encourage the constant refinement of sentencing 
policies and practices as more is learned about the effectiveness of 
different approaches. 

The second basic purpose of the United States Sentencing Commis
sion is to develop means of measuring the effectiveness of different 
sentencing, penal, and correctional practices in meeting the purposes 
of sentencing set forth in section 101 (b) of title 18, United States 
Code. This provision emphasizes the importance of sentencing and 
corrections research in the process of improving the ability of the 
federal criminal justice system to meet the goals of sentencing. 

SECTION 902. TERl\IS OF OFFICE; COl\IPENSATION 

Subsection (a) sets up a staggered system of appointments for the 
chairman and members of the Commission such that, once in opera
tion, the Commission membership 'will be replaced, or reappointed, 
over a period of six years-two members, or two members and the 
chairman, every two yer:rs. This is achieved by making the initial 

G 28 u.s.c. 004(r1). 
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appointments for two members to only four-year terms, and for two 
other members to only two-year terms, while the first chairman and 
two members serve full six-year terms. This staggered system should 
provide a desirable balance between continuity and the innovation and 
new perspectives that can come with a change in membership. Note 
that section 134 of the Criminal Code Reform Act Qf 1977 provides 
that while the rest of the Act shall become effective two years after 
the date of enactment, the Sentencing Commission is created immedi
ately or on October 1, 1978, whichever occurs later. It also provides 
that for the purposes of this subsection, the terms of the first mem
bers of the Commission shall not begin to run until the effective date. 
of this Act; thus the members appointed for the initial abbreviated 
terms of two or four years will not have their terms expire until two 
or four years after the new Criminal Code goes into effect, and th~ 
members and chairman appointed to serve full six-year terms will 
count the effeGtive date of the rest of S.1437, as reported, as the begin
ning of the term even though they may have actually been in office 
almost two years prior to that date. The delay is also a recognition 
that the initial appointments may occur at different times in spite of 
the desirability of expeditious appointments and permits all later ap
pointment terms to run from an anniversary of the effective date of 
the bill. 

Subsection (b) provides that a member may serve no more than 
two full terms, and that a member appointed to serve an unexpired 
term shall sene only the remainder of such a term. This also means 
that if a member is appointed to a term after it 'begins, and it has 'been 
vacant during the expired part, such member will also serve only the 
remainder of a term. If one of the original Commissioners appointed 
to an abbreviated two- or four-year term were reappointed, he could 
be reappointed to serve a second time as well since the initial term 
was not a full term. 

Subsection (c) sets the compensation of members at the rate of 
courts of appeals judges. A Federal judge is specifically authorized 
to be designated, or appointed, a member of the Commission without 
having to resign his appointment as a Federal judge. The Committee 
feels that this is appropriate since t.he judge will remain in the judicial 
bran~h and will be engaged in activities closely related to traditional 
judicial activities, and that such a provision is necessary to assure that 
highly qualified candidates are not routinely excluded :in pI'actice 
because of the substantial burden of having to resign a lifetime ap
pointment in order to serve a six-year term. The salary for a federal 
judge would be that of a court of appeals judge only so long as he was 
on the Commission. If this salary is higher than that which he re
ceived for the judgeship, the extra salary would be the result of the 
special assignment and he would not be entitled to continue to receive 
it after his term as Commissioner. 

SECTION 993. POWERS AND DUTIES OF ClIAffiMAN 

Section 993 provides that the Chairman, who is appointed as such 
by the President, with the advice and consent of the Senate, pursuant 
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to section 991 (a) , is to call and preside at meetings, and to direct the 
preparation of appropriation requests and the use of funds by the 
Commissioll. 

SECTION 994. DUTIES OF COl\Il\IISSION 

Subsection (a) requires the Sentencing Commission to promulgate 
sentencing guidelines and policy statements to be used by the sentencing 
judges in determining the appropriate sentence in a particular case. 
The sentencing guidelines and policy statements are to be promulgated 
pursuant to the rules and regulations of the Sentencing Commission 0 

nnd to be consistent with all pertinent provisions of titles 18 and 28. 
Guidelines and policy statements must be adopted by the affirmative 
vote of at least four members of the Commission. Under subsection 
(a) (1) (A), the guidelines are required to provide guidance for the 
judge in determining whether to sentence a convicted defendant to a 
sentence to probation, to pay a fine, or to a term of imprisonment. This 
guidance may prove to be OIle of the most important parts of the guide
lines process, since 'current law provides no guidance or mechanism 
for guidance to judges on this crucial decision, leading to considerable 
unwarranted disparity which there is no mechanism to correct.1 The 
ParoleCommissiOll is now able to alleviate some of the disparity among 
sentences to terms of imprisonment; it has no jurisdiction to eliminate 
disparity among decisions whether or not to sentence convicted 
de:fendants to terms of imprisonment. 

OSee 28 U.S.C. 995 (a) (1). 
7 Such disparity Is lllustrated by the data In two charts published In O'Donnell, Clmrgln, 

and Curtis, Toward a JU8t and Effective Sentencin(J SY8tem 5-6, Tables 1 and 2 (1977), 
as follows: 

TABLE l.-~VERAGE SENTENCE LENGTH FOR SELECTED OFFENSES, IN 1972 (MONTHS) 

Homicide 
and assault Robbery Burglary Larceny 

Auto Counter· 
theft feiting 

National average ••••.••.. _._ .. 102 120 63 40 38 42 
-------------------------------------------Maine ••..•. _ ••.••• _._ •• _ .• __ •• __ • ___ • ____ •• _______ •• __________________ 144 (+ 104) 

Massachusetts______________________ 48 (-54) 115 (-5) 40 (-23) 36 (-4) 
New York (northern} ____________________________ 39 (-81)____________ 11 (-29) 
New York (eastern}_________________ 18 (-84) 130 (+IO) 2 (-61) 48 (+8) 
New Jersey_________________________ 11 (-91) 103 (-17) 27 (-36) 50 (+IO~ 
Pennsylvania (eastern} ______________ 102 (O) 88 (-32} ____________ 25 (+15 
Maryland ______________ ,,__________ 6 (-96) 146 (+26) 61 (-2) 45 (+5 
Virginia (eastern}___________________ 66 (-36) 135 (+15) 81 (+18) 50 (+10) 
Florida (middle} ________________________________ 126 (+6) 34 (-29) 37 (-3) 
Texas "'orthern}____________________ 62 (-40) 224 (+104) 46 (-17) 42 (+2) 
Kentucky (eastsrn}__________________ 24 (-78) 124 (+4) 167 (+104) 25 (-15) 
Ohio (northern)_____________________ 28 (-74) 119 (-I) 36 (-27~ 29 (-11) 
IlIin.ois (northern}___________________ 20 (-82) 81 (-39) 30 (-33 40 (0) 
IndIana (southern) ________________ ._ 40 (-62) 101 (-19) 24 (-39 35 (-5) 
Missouri (eastern} _______ • ____ • __ .___ 27 (-75) 180 (+60) 60 (-3) 54 (+14) 
Mis.sour! (western) __________ ._______ 36 (-66~ 120 (0)____________ 57 (+17) 
Cal!fornla (northern}________________ 79 ~-23 115 (-5) 120 (+57) 32 (-8) 
CalIfornia (central)__________________ 190 +88 96 (-24) 24 (-39) 40 (0) Kansas ______ ._____________________ 74 -28) 115 (-5)____________ 46 (+6) 
Oklahoma (western) ____ • ______ .___ 29 (-73) 85 (-35) 48 (-15) 31 (-9) 
District of Columbia_________________ 161 (+59) 103 (-17) 84 (+21) 42 (+2) 

21 (-17) 
20 (-18) 
9 ~-29) 

12 -26} 
32 (-6) 
49 (+11) 
49 (+11~ 
41 (+3 
32 (-6~ 
39 (+1 
32 (~e) 

oi ~-7} 

~ r~! 46 +8 
36 -2 
42 +4) 
41 +3} 
41 +9) 
36 ~-2~ 
40 +2 

24 (-18) 
32 ~-IO~ 12 -30 
49 (+7 
29 (-13) 
30 (-12) 
40 t2) 
39 -3~ 41 -I 
66 ~+24 
20 -22) 

l! j=l! 34 -8)" 
46 +4} 
33 -9~ 37 -5 
43 (+1 
63 (+21 
41 (-1~ 
67 (+25 

Note; The Federal district courts for each of the 11 circuits were chosen on the basis of the 2 districts in each circuit that 
sentenced the greatest number of offenders for the selected offenses. 

Source; Administrative Office of the U.S. Courts, "Federal Offenders in U.S. District Courts, 1972," app. table X-4. 
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TABLE 2.-PERCENTAGE OF CONVICTED OFFENDERS PLACED ON PROBATION, 1972 

Homicide 
and assault Robbery Burglary Larceny 

Auto 
theft 

Forgery and 
counter· 

feiting 

National average_.____________ 36 13 43 60 36 58 

~:~~:ciiiisetis::::::::::::::::::::::---in:.:22r--if-Ft:4)----0-{:':43) ~~ ~+m 5~ ~+m ~~ «!~~ 
New York (northern) ________________ 100 (+64) 50 (+37)------------ 54 (-6) 83 (+47) 66~ ~(++44) 
New York (eastern)_________________ 60 (+24) IS (+3) 5G (+7) 52 (-8) 89 (+53) • ) 
New Jersey________________________ 80 (+44) 6 (-7) 20 (-23) 64 (+4) 60 (+24) 66 +8) 
Pennsylvania (eastern)______________ 50 (+14) 18 (+5)____________ 79 (+19) 80 (+44) 74 (+16) 
M.aryl~nd-------------------------- 33 (-3) 7 (-6) 0 (-43) 79 (+19) 57 (+21) 67 (+9) 
VIrginIa (eastern)___________________ 8 (-28) 6 (-7) 60 (+17) 53 (-7) 33 (-3} 52 (-6) 
Florida (middle)____________________ 50 (+14) 0 (-13) 40 (-3) 47 (-13) 28 (-8) 45 (:;-13) 
Texas (northern)___________________ 0 (-36) 4 (-9) 25 (-18) 51 (-9) 24 (-12) 41 (-17) 
Kentucky (eastern)__________________ 50 (+14) 0 (-13) 0 (-43) 11 (-49) 8 (-28) 17 (-41) 
Ohio (northernL___________________ 43 (+7) 10 (-3) 50 (+7) 67 (+7) 45 (+9) 68 (+10) 
Illinois (northern)___________________ 43 (+7) 16 (+3) 0 (-43) 64 (+4) 50 (+14) 62 (+4) Indiana (southern») ___________________________________________________________________ -< ___________________ _ 

Missouri (eastern)__________________ 60 (+24) 7 (-6) 0 (-43) 51 (-9) 14 (-22) 58 (0) 
Missouri (western)__________________ 0 (-36) 6 (-7) 100 (+57) 78 (+18) 47 (+Il) 74 (+16) 
California (northern)________________ 29 (-7) 12 (-1) 50 (+7) 65 (+5) 25 (-9) 62 (+4) 
California (central)__________________ 53 (+17) 21 (+8) 50 (+7) 75 (+15). S4 (+28) 79 (+'lI) 
Kansas____________________________ 10 (-2S) 19 (+S) 100 (+57) 61 (+1) 35 (-1) 64 (+6) 
Oklahoma (western)_________________ 18 (-18) 25 (+12) 0 (-43) 49 (-11) 21 (-15) 42 (-16) 
DistrictofColumbia_________________ 37 (+1) 16 (+3) 35 (-8) 49 (-11) 48 <+12) 54 (-4) 

1 No information was available for the southern district of Indiana. 

Source: Administrative Office of the U.S. Courts, "Federal Offenders in U.S. District Courts, 1972," app. table X-4. 

It has been suggested that the Parole Commission retain its role in 
correcting sentencing disparities. Since the Parole Commission cannot 
correct th.is cause of aisparity, and since sentencing is basically a judi
cial function in any eYent., the Committee has not retained this element 
of the Parole Commission's functions. Even tllough the Parole Com
mission will continue to exist, its role will be significantly altered to 
concentrate on consideration of when and whether to set early release 
dates for those rare cases in which sentences are wholly or partially 
indeterminate. The Committee believes that the sentence provisions as 
a whole provide ample safeguards against unwarranted disparity 
without a requirement that the Parole Commission review the product 
of a series of decisions made by the Sentencing Commission, the sen
tencingjudge, and perhaps an appellate court. 

Indeed, a strong argument can be made that retention of this func~ 
Hon by the Parole Commission would undercut the sentencing guide-' 
lines before they are even put in place. Senator Kennedy has repeatedly 
expressed this concern during the Committee debate. If, despite the 
guidelines, the Parole Commission were to retain the power to Telease 
prisoners after a fixed eligibility period, it is likely that. the sentencing 
judges would try to second-guess both the guidelines and the Parole 
Commission and, in fixing a defendant's sentence~ try to determine 
when the offender will actually be released. It is hard to conceiyeo:r a 
step that 'would be more dam.aging to the entire sentencing system 
found in S.1437. 

Subsection (a) (1) (B) requires that the sentencing guidelines rec
ommend an appropriate .amount of fine or appropriate length of a 
term of probation or imprisonment. In recommending an appropriate 
fine, the Commission could, of course, provide a formula or set or prin
ciples for determining an appropriate fine relative to the damage 

- I 
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caused, the gain to the defendant, OJ;' the ability of the defendant to 
pay, consistent with the flexibility of the fine provisions set forth in 
chapter 22 of title 18, United States Code, rather than sped:fying a 
dollar amount of fine. 

Subsection (a) (1) (C) requIres that the sentencing gUidelines rec
ommend whether a category of defendant convicted of a particular 
offense who is sentenced to a term of imprisonment should be eligible 
for earl:y release consideration by the Parole Commission pursuant to 
subchapter D of chapter 38 of title 18, United States Code, and, if'soL 
for what portion of the term such eligibility is appropriate. 

The list of determinations concerning which the guidelines shoi.lld 
make recommendations is not necessarily inclusive. For example, the 
Sentencing Commission may wish to make recommendations in the 
guidelines in some cases as to, for example, a requirement of restitution 
or a particularly appropriate condition of probation for a category of 
offender convicted of a particular offense. 

Under subsection (a) (2), the Commission is required to issue gen
eral policy statements .concerning application of the guidelines and 
other aspects of sentencing that would furtller the. ability of the fed
eral criminal justice system to achieve the purposes of sentencing set 
forth in section 101 (b) of title 18. These policy statements could ad
dress, for example, such questions as the appropriateness of sentences 
outside the guidelines where there exists a particular aggravating or 
mitigating factor which· die1 not occur sufficiently frequently to be 
incorporated in the guidelines themselves. They might also be used to 
elaborate a policy as to the appropriateness of particular conditions of 
probation ill particular types of cases, or of a sentence to pay restitu
tion 8. or give notice of an offense 0 to the victims of the offense. The 
policy statements might also address such issues as the kind of recom
mendations a jlldge might make t.o the Bureau of Prisons as to an 
appropriate p,riSOll facility for a defendant committed to it!? custody .. 
One important. function of··the policy statements might be to alert 
federal dist.rict judges to existing disparities which have not adequately 
been cured by the guidelines, while offering recomm~ndations as to how 
these situations should be treated in the future. .' 

It should be noted that. a sentence that is inconsistent withJ.he. sen
tencing guidelines is subject to appellate reviewr while one that is 
consistent with the guidelines but inconsistent with the policy state
ments is not. This is not intended to undermine tlle value of the policy 
statements. It is, instead, a recognition that the policy statements may 
be more general in llature than the guidelines and tJms more difficult 
to use in determining the right to appellate review. Nevertheless, it is 
expected that the sentencing judge will take the policy statements into 
account in deciding what sentence to impose and that the policy state
ments will be consulted at. all stages of the criminal justice system, 
including the appellate courts, in evaluating the appropriateness of 
the sentence and corrections program applied to a particular. case. 

Under subsection (b), the Commission is to devise categories basecl 
on characteristics o£ the offense and cat.egories based on characteristics 

"'See section 2006 of title lS. United States Code, as added by S. 1437. as reported .. 
• See section 2005 of title lS, United States Code, as added by S. 1437. as reported. 
10 See section 3725 of title lS, United States Code, as added by S. 1437, as reported. 
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of the offender. Some examples of factors the Commission should 
take into account in setting up these categories are set out in subsec
tions (c) and (d).:1.1 For each combination of a category of offense 
and a category of offender, a sentence or sentencing range is to be 
recomended that is consistent with all pertinent provisions of title 18 
of the United States Code.12 

Subsection (b) is of major significance. It requires that, if the 
guidelines recommend a term of imprisonment~or a particular cate
gory of offense committed by a particular category of offender, th!3 
maximum of the sentencing range recommended may not exceed the 
minimum of that l'ange by more than 25 percent. More importantly, 
it requires that the guidelines will not recommend that the defendant 
be eligible for early release pursuant to subchapter D of chapter 38 
of title 18 unless such eligibility is necessary to satisfy the purposes 
of the sentence and is consistent with a finding by the court, as required 
by subsection (j), that imprisonment is the sole means of achieving 
a purpose of sentencing that involves providing the defendant with 
needed education&.! or vocational training, .tp.edical care, or other 
correctional treatment. In other words, a sentence that includes eligi
bility for early release is to be recommended only where a purpose of 
the sentence is rehabilitation and the judge finds that the sole method 
of providinga. correctional.program designed to meet that pUl'poseis 
through a term of imprisonment. As subsection (j) makes clear, this 
approach to rehabilitation efforts is to be avoided as much as possible;l~ 

The breadth of the sentencing range provided in the guidelines is a 
matter for the Commission to decide so l(;mg as it is within the 25 per
cent limit imposed pursuant to subsection (b)-(l). The range maybe 
very narrow where the purposes of sentencing can be served by a single 
sentence or a narrow range of sentences in all similar cases. The range 
may necessarily be broader where miscellaneous facto;rsnot entirely 
provided for in the guidelines may change the appropriate sentence in 
a particular case. A range may also be broad where no such factors 
exist, but where the Commission is not sufficiently confident in their 
judgment as to the appropriate sentence to suggest a narrow range. For 
this group of cases, the guideline range might well· become more 
narrow 'us, over time,' the Commission is able to refine its guidelines. 

The Commission is free to incIude in the glliclelines any matters it 
considers pertinent to satisfy the purposes of sentencing. The Coin
mittee is aware that guidelines addressing this broad range of sentenc
ing alternatives-rather than just the length of terms of imprison
ment, for example, covered by the current Parole Commission guide-

." These subsections do not list all the 'appropriate factors, nor require the Commission 
to adopt categories based on the listed factors. Neither Is the Commission required to con
sider these factors In determining the sentencing range to be provided. Its only obJlg'ation 
Is to consider what effect, If any, these factors should have on a sentence when estllbJlsh
tng clltegorles of offenses nUll offenders ana the recommended sentence for a particular 
offense committed by a particular category of offender, After consideration, the Commission 
may conclude that the factor Is not pertinent to establishing such categories. Further, the 
Commission is free to consider other fn:ctors beyond those llste!1. The enumerated fnctors 
/ll'e all self-explanatory. "Criminal historl'" in subsection (d) (10) includes prior criminal 
activity not resulting In convictions, prior convictions, and prior ,sentences. 

" For example, it is possible In some cases that tIle sentencing recommendation for a 
pnrticular type of case will vary Ill! to length or tY{le of sentence because different purposes 
of senteJl(!ing apply to different categories of offenders convicted of baslclllly similar 
offenses; , . 

13 See section 101 (b) (4) of t!tle 18. United States Code, as enacted In S; 1437, as re-
ported. See Hearings pp. 8582, 8590, 8874, and 8883.· . . 
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lines-will be difficult to develop. That is true especially in view of 
the 25 percent limitation on the difference between the maximum and 
minimum terms of imprisonment sJ5ecified in a single guideline. The 
COlllmittee expects the Commission to issue guidelines sufficiently 
detailed and refined to reflect every important factor relevant to sen
tencing for each category of oil'ense and each category of offender, 
give appropriate weight to each factor, and deal with various com
binations of factors. 

By so doing, the Commission will be able to maintain the proper re
lationship between its function and that of the courts of appeals in 
contributing to purposeful and consistent sentencing. It is for these 
reasons, among others, that the Commission is to be created two years 
before the guidelines are to be put into use, and that the Commission 
is structured to contain full-time members and extensive research and 
development capability. -

Subsection (e) requires the Sentencing Commission by i\,ffirmative 
vote of at least four members to promulgate ~uidelines (subsect.ion 
(e) (1» and policy. statements (subsection (e) (2» for use by the 
United States Parole Commission. It is expected that these guidelines 
will be similar in structure to the sentencing guidelines called for in 
subsection (a) (1),14 and that they will be consistent with, and indeed 
complementary to, those guidelines. They must address b()th functiops 
vested in the Parole Commission-the determination of whether and 
when to set an early release date for a prisoner whose sentence is par
tially indeterminate, pursuant to subchapter D of chapter 38 of title 
18, and setting the term and conditions of parole and revoking the 
same, pursuant to subchapter E of chapter 38 of title 18. 

The next eight snbsectlOns ( (f) through (m) ) of section 994 contain 
general statements of legislative direction for the Commission to 
follow in promulgating guidelines. 

Subsection (f) dir.ects that the Commission, in promUlgating sen
tencing guidelines, promote the purposes of the guidelines, partic
ularly the avoidance of unwarranted sentencing disparity. 

Subsection (g) directs the Commission, in promulgating sentencing 
guidelines pursuant to subsection (a) (1), to seek to satisfy the pur
poses of sentencing, taking into account the nature and c3!pacity of the 
penal, correctional, and other facilities and services available. The 
stated purpose of the requirement is to assure the most appropriate use 
of the facilities to carry out the purposes of sentencing and to assure 
that the available capacity of the facilities and services is not exceeded. 
Federal prisons are, for the most part, already crowded. By substan
tially eliminating the power of t.he Parole Commission to set early 
release dates-a function whkh in the past has helped to keep prison 
populations within acceptable limits-So 1437 contemplates that the 
llew sentencing guidelines will be drafted with the abolition of that 

14 Tpe sentencing guidelines may be slmilnr to the structure of the guideiines now used 
h.' the Parole Commission. nlthough they cllffer significantly In their substance and In their 
theoretical base. The parole guidelines were It pioneering effort to bring uniformity to parole 
decisions, Wllich they have done. They were developed, however, ·from past decisions_ The 
deyelopment of the sentencing guidelines provided in subsection. (a) (as well as the parole 
gllldelinps In subsection (e)) requires re-evaluatlon of all underlying policies, even though 
section 994 (1) requires the Sentencing Commission to take· Into consideration the average 
sentence imposed and, in the case of. terms of imprisonment, the average time served for 
particular categories of cases. 
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function in mind. This requirement will have the effect of requiring the 
Sentencing Commission to determine a;ppropriate sentences in part 
according to the priorities to be accorded to correction of different 
categories of offenders. . 
. Subsection (h) requires that the sentencing guidelines provide a 

substantial term of imprisonment for a convicted defendant who fits 
into one of three categories: he has a history of prior Federal, State, 
or local felony convictions for offenses committed on different oc
casion8'; he committed the offense as part of a pattern of criminal 
activity from which he derived a substantial portion of his income; 
or he committed the offense in furtherance of a conspiracy with three 
or more persons engaging in racketeering activity in which the de
fendant played a managerial or supervisory role. These categories are 
derived from the dangerous special offender sentencing provisions now 
contained in 18 U.S.C. 3575(e). However, rather than providing 
enhanced sentences above the maximum sentence provided for any 
other similar offense, as is provided in 18 U.S.C. 3575 (b), section 
994(h) requires a substantial sentence to imprisonment that is never
theless within the range generally available for the offense. Subsec
tion (h) is not intended as an exhaustive list of types of cases in which 
the guidelines should specify a substantial term of imprisonment, 
nor of types of cases in which terms at or close to authorized maxima 
should be specified. . 

Subsection (i) requires that the Sentencing Commission assure that 
the guidelines reflect the appropriateness of a sentence other than im
prisonment for a first offender who is under 26 at the time of sentencing 
and whose offense is not a crime of violence or an otherwise serious 
offense; 

Subsection (j), when read with subsection (b) (2), makes clear 
that a sentence to a term of imprisonment for rehabilitative purposes 
is to be avoided unless the judge finds that the sole way in which an 
appropriate program can be provided in order to achieve a purpose 
of sentencing in the particular case is to sentence the defendant to 
prison. It is only in those cases, according to subsection (b) (2), that 
the guidelines may recommend a term of imprisonment with the pos
sibility of early release by the Parole Commission. 

Subsection (k) directs t1le Commission to promulgate guidelines 
that reflect the appropriateness of imposing an incremental penalty 
for each offense where a defendant is convicted of a number of of
fenses committed at different times. If no such incremental penalty 
were provided (e.g., where all sentences are imposed without regard 
to the commission of other offenses and are made to run concurrently), 
an offender who commits one offense would have no deterrent from 
committing another during the interval before he is called to account 
for the first. 

Subsection (l) requires that the Sentencing Commission take into 
account in promulgating the initial guidelines the average sentence 
imposed for different categories of cases and the average lengt.h of 
time served in prison where such terms were imposed. It is not intended 
that the Sentencing Commission necessarily continue to follow the 
average sentencing practices of the past. It is intended that the COlll
mission learn what those practices were in order more effectively to 
evaluate the a'ppropriateness of continuing or changing past practices. 
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With the almost total elimination of early parole release it is ab
solutely essential that the Commission not be unduly influenced by 
the lengths of sentences of imprisonment imposed today. A federal 
judge who today believes that an offender should serve four years 
in prison may impose a sentence in the vicinity of ten years, know
ing that the offender is eligible for parole release after one third of 
the sentence. The vital distinction today-which the Commission must 
recognize-is between time sentenced and actual time served. '1'hi8 
latter category must guide the Commission in its deliberations. 

Subsection (m) requires the Commission to continually update 
their guidelines and to consult with a variety of interested in
stitutions and groups. This revision and refinement of the guidelines 
will represent the bulk of the Commission's work once the initial guide
lines and policy statements are promulgated. This task will be a 
formidable one because it includes a continuing effort to refine the 
guidelines to best achieve the purposes of sentencing. It requires con
t.inually updating the guidelines to reflect current views as to just pun
ishment, and to take account of the most recent information on satis
fying the purposes of deterrence, incapacitation, and rehabilitation. 
Perhaps most importantly, this provision mandates that the Commis
sion constantly keep track of the implementation of the guidelines in 
order to determine whether sentencing disparity is effectively being 

., dealt with. In a very real way, this subsection complements the ap
pellate review sections by providing effective oversight as to how the 
courts are applying the guidelines. If, for example, courts in a partic
ular circuit are: without apparent. justification: sentencing a particular 
type of offender in a manner inconsistent with courts in the remaining 
circuits: the Commission can monitor such sentences and take appro
priate action to avoid such disparities in the future. 

Finally, even without advancements in our knowledge of .the effec
tiveness of various corrections programs for criminal offenders, much 
can be done to llave ongoing guidelines take fulJest advantage of the 
capability we do have. For example, sound statistical studies on the 
effectiveness of certain sanctions or treatment programs can "be used 
to increase or decrease use of those particular sentencing alternatives. 
Recognition of the dimensions of the task is reflected in the extensive 
powers given the Commission under section 995, particularly as they 
J'elate to research. 

Subsection (n) requires that the guidelines be reported to the Con
gress at or after the beginning of a session of Congress but. not later 
than the first of May, and provides that the guidelines are to take effect 
180 days after they have been reported to Congress unless Congress 
intervenes during this petioel. 

Subsection (0) provides that the policy statements issued by the 
Sentencing Commission shall include a policy limiting consecutive 
terms for an offense involving violation of a general prohibiOon and 
un offense involving a specific prohibition contained within the general 
prohibition. The policy is intended to apply to those offenses which in 
substance are "lesser included offenses" in relation to other, more 
serious ones, but which for merely technical reasons do not quite come 
within the definition of a lesser included offense. The limitation need 
not be a complete prohibition-its extent is to be determined by the 
Commission. 
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Subsection (p) provides that the appropriate judge or officer 15 will 
supply the Sentencing Commission in each case with a written report 
of the sentence containing detailed information as to the various fac
tors relevant to the sentencing and parole guidelines and other infor
mation found appropriate by the Commission. 16 This provisi<;m is 
necessary for the Sentencing Commission to be abl~ to monitor the ef
fectiveness of various sentencing policies and p.ractices. 

Subsection (q) makes the provisions of 5 U.S.C. 553, the provisions 
of the Administrative Procedure Act that relate to rulemaking, ap
plicable to the promulgation of guidelines pursuant to subsections (a) 
and (e). This is an exception to the fact that the Administrative Pro
cedure Act is not genera1ly applicable to the judicial branch 17 and 
also to the fact that the Federal Register is not generally used by that 
branch for publication required under the Act. 

This provision establishes minimum procedural requirements for 
outside consultation by the Commission. The Committee recognizes 
that ordinarily the Commission will observe more extensive proced
ures than those required by section 553, at an earlier stage in the proc
ess of guideEne development, to acquaint itself fully on the issues. 
involved in the promulgation of specific guidelines. Section 995 (a) 
(22) empowers the Commission to hold hearings 'and call witnesses 
in the fulfillment of its duties. Such procedures are particularly ap
propriate for use by the Commission in developing guidelines. The 
Commission should consider as broad a cross-section of views and con
sult as diverse a group of interested parties as possible during the 
stages of guideline development. In this context the notice-and-com
ment procedures of section 553 will serve asa checking mechanism .to 
insure that all relevant views are evaluated by the Commission. As a 
result, the Committee does not intend that the informal rule-making 
procedures of section 553 constitute the first and only means by which 
the Commission consults interested parties outside the Commission; 
rather, these procedures represent the final steps in the process. 

SECTION 91Hi. POWER" OF COMMISSION 

Subsection (a) enumerates twenty-two specific powers of the Com
mission that may be exercised hy majority vote of the members pres
ent and votjng,tB and provides, 1Il paragraph (23), that the Commis
sion may perform such other functions as are required to permit Fed
eral courts to meet their sentencing responsibilities, as provided in sec
tion 2003 (a) of title 18, United States Code, and to permit others 
involved in the Federal criminal justice system to meet their related 
responsibilities. 'l'he section reflects the broad responsibility imposed 
upon the Commission to assure that sentencing and the administra
tion of sentences fulfills the purposes of sentencing enumerated in 
section 101(b) oftitle 18. 

15 E,g,. mag'lstrute. Parole Commission. probation officer. or prison officials. 
,. See also 28 U.S.C. 995 (a) (8). 
11 See 5 U.S.C. 551. 
,. It Is intended that the members of the Commission approve the broad ontlines of 

various research-related projects and provide pollcy guidance to their conduct. The func
tions of the Commission set forth here COUld. of course. be deleJ;ate(l to a committee or 
stair personnel by vote of the Commission in those Instances where the day-to·day details 
would be too cumbersome to manage by full CommiSSion action. See subsection (b). This 
is in contrast to the promulgation of guidelines and policy statements pursuant to section 
994. matters which can not be delegated. . 
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In addition to the administrative powers necessary to carry out its 
functions, the Commission has a number or powers relating specifically 
to its role in monitoring the effectiveness of the sentencing 'practices 
and policies in the federal criminal justice system. 

Under subsection (a) (9), the Sentencing Commission has authority 
to monitor the performance of probation officers with respect'to sen
tencing recommendations, including those relating to ap]?lication of 
guidelines and policy statements. Under subsection (a) (10), the Com
mission is authorized to issue instructions to probation officer~ concern
ing the application of ~uidelines and policy statements of the Commis
sion. The probation· o111cers will 'be a crucial link in the effectiveness 
of both sentencing and parole guidelines and policy statements. It is 
essential that their preparation of presentence reports, along with rec
ommendations as to applicable guidelines and notice to the sentencing 
judge of pertinent policy statements of the Sentencing Commission, be 
done with sufficient information from the Sentencine; Commission to 
result in reasonable consistency in their recommendatIOns. In addition, 
the probation officers as supervisors of parolees will need an under
standing of the parole guidelines and policy statements in order to 
assist them in carrying out that supervIsory function. 

Under subsection (a) (11), the Sentencing Commission is authorized 
to conduct programs of instruction in sentencing techniques for 
judges, probation officers, and other persons connected with the sen
tencing process.19 While the instructional effort would probably be 
most extensive during the early period of implementing the initial 
guidelines and policy statements, it is expected that periodic instruc
tion will continue to be necessary, partly to bring personnel up to date 
on changes in the guidelines and policy statements and on develop
ments in the case law, and partly to instruct new personnel in the fed
eral criminal justice system. The programs could be run in cooperation 
with the Department of Justice if both believed this approach would 
behelpfu1.2o 

A number of additional provisions provide for extensive research 
and data collection authority in the sentencing area.21 These functions 
are essential to the ability of the Sentencing Commission to carry 
out two of its purposes: the development of a means of measuring the 
degree to which various sentencing, penal, and correctional practices 
are. effective in meeting the purposes of sentencing set forth in section 
101 (b) of title 18, United States Code,22 and the establishment (and 
refinement) of sentencing ,guidelines and policy statements that re
flect, to the extent practicable, advancement in Imowledge of human 
11ehavior as it relates to the criminal justice process.23 . 

Under subsection (a) (20), the Commission is authorized to study 
the feasibility of developing guidelines for the disposition of juvenile 
delinquents. 

,. The Sentencin,tr Commission may wish to include in these pro,trrams such nersons as 
prosecutors and defense counsel who need to understand the Commission's ,trulclellnes and 
poliCY statements In order to assist the court at the sentencln,tr henrin~ nnd dl1rln,tr any 
notentlal appeal of sentence. In ar1rlition. nrisons .officlals would benefit from such Instruc
tion If tqey are Involved In making sentencing recommendations and carrying out sen
tences pursuant to the ,truldellnes and policy statements. 

!!O See suhsection (n) (12). 
21 Subsections (a) (13) through (a) (17) . 
.. ~ection 9!lllb) (2), 
23 Section 991 (b) (1) (C). See also section 994 (m). 
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Subsection (b) is a broad statement as to powers and duties similar 
to section 995 (a) (23), and includes specific authority to delegate 
powers other than general policy statements and guidelines for sen
tencing and parole pursuant to sections 994 (a) and (e) 1 the issuance 
of general policies and promulgation of rules and regulations pursuant 
to section 995 (a) (1), and the decision as to the factors to be considered 
in establishment of categories of offenders and offenses pursuant to 
section 994 (b) . 

Subsection (c) requires Federal agencies to make services, equip
ment, personnel, facilities, and information available to the greatest 
practicable extent upon request of the Commission in the execution 
of its functions. 

Subsection (d) provides that a simple majority of the membership 
then serving shall constitute a quomm for the conduct of business. 
Except for the promulgation of sentencing or parole guidelines or 
policy statements, the Commission may exercjse its powers and ful
fill its duties by the vote of a simple majority of the members present. 
Sections 994 (a) and (e) require that gnidelines and policy statements 
be promulgated only by affirmative vote of at least foUl' members of 

'the Commission. The phrase "the mem'bership then serving" means 
those members who have been designated by the Judicial Conference 
or appointed by the President and confirmed by the Senate. For ex
ample, if only five have been designated or appointed at a given time, 
then only thr.ee are needed for a quomm, and the Commission may 
conduct most routine business by the 'Vote of two. 

Subsection (e) requires the Commission, except where otherwise 
provided by law, to make available for public inspection a record of 
the final vote of each member on any actions taken. 

SECTION 996. DIRECTOR AND STAFF 

The Staff Director is given authority, under subsection (a), to 
supervise the activities of the Commission employees and perform 
other duties assigned by the Commission, and, under subsection (b), 
to appoint such officers or. employees as are necessary in the execution 
of the functions of the Commission, subject to the approval of the 
Commission. 

The officers and employees of the Commission are, tmder subsection 
(b), exempted from most Civil Service provisions in title 5, United 
States Code, except for the benefits provided in chapters 81-89. 

SECTION '997. ANNUAL REPORT 

This section requires the Commission to report annually to the 
Judicial Conference, the Congress, and the President on the activities 
of the Commisskm. 

SECTION 998. DEFINITIONS 

This section defines the term!) "Commission". "Commissioner", 
"guidelines", and "rules and regulations". . 



Title 28. 
Section 1291. 

CHAPTER 83. COURTS OF ApPEAL 

S~CTION 1291. FINAL DECISIONS OF DISTRICT COURTS 

Seotion 1291, relating to jurisdiction of appeals from final decisions 
. of the United States district courts, is amended to provide that a ('ourt 
of appeals may review a decision of the district court made pursuant 
to Rule 35(b) (2) of the Federal Rules of Oriminal Procedure· if the 
court of appeals has granted the petition for leave to appeal of the 
United States or the defendant. It is intended that the petition for leave 
to appeal to the court of appeals be similar to a petition to the United 
States Supreme Oourt for a writ of certiorari and the discretionary 
appeal provided in 28 U.S.C. 1292 (b). 

(1173) 
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TITLE IV-GENERAL PROVISIONS 
1. I ntroauction 

Title IV of the bill contains the general provisions applicable to 
the legislation. 
fJ Section 131-Sevemoility 

Section 131 provides that an invalid r.rovision of the bill is sepa
rable from the other provisions of the blll/ and that a finding that a 
particular application of a provision is invalid will not affect other 
applicaNons of the provision. This section also provides that if an 
affirmative defense set forth in this Act is held 'invalid then the 
offense shall be read as;if the affirmative defe11Se had not been set forth. 
An affirmative defense is a defense specifically designated as "affirma
tive" and is characterized by the fact that the defendant has the burden 
of proViing it by a preponderance of the evidence. This is to be dis
tinguished from a "regular" defense as to which, once the issue is 
properly raised by the evd.dence, the govemment has the burden of 
disproving it beyond a reasonable doubt. The affirmative defenses 
in this Code have been carefully considered and 'are deemed appro
priate only if the defendant has the burden of proof. Accordingly ~ this 
provision makes it clear that a judicial determination that an affirma
tive defense is invalid has the effect of repealing the affirmative 
defense . 
.'3. Section 13fJ-TrG11sition 

Section 132 contains provisions to continue the existence of the 
Bureau of Prisons, the United States Parole Commission, and the 
Federal Prison Industries. 

Section 132(a) continues the Bureau of Prisons created under 
existing chapter 303 of title 18, United States Code, as the Bureau of 
Prisons under new section 5'71 of title 28, United States Code, and 
provides that the person who is Director of the Bureau of Prisons 
on the effective date of the Act wHl remain in office under new section 
571(b) of title 28. Under new section 571(a), the Director serves 
under the direction of the Attorney General and could be replaced by 
him, as is the case under existing law. 2 

Section 132 (b) continues the present Federal Prison Industries 
created under existing section 4121 of title 18 as the Federal Prison 
Industries under new section 581 of title 28, and provides that mem
bers of tlle Board of Directors in office on the effective date will con
tinue in office. 

Section 132 (c) continnes the present United States Parole Commis
sion established by chapter 311 of CUl'rent title 18 in a new chapter 
39 of title 28. 

1 SeeUnltea StateB v. JackBon,a90 U.S. 570, 585-591 (1968). 
118 U.S.C. 4041. 

(1175) 
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, 4. Seation 133-Authordzation 
Section 133 authorizes the appropriation of necessary sums to carry 

out the provisions and purposes of the Act. 
5. Seation 134-Effeati1Je Date 

Section 134 provides that the Act, with one exception, will take effect 
on the first day of the first calendar month beginning two years after 
the date of approval of the Act. Thus, the Act will apply to any offense 
or other cvent occurring on or after the effective date. A sentence set be
fore the effective date of the Act as to an individual imprisoned or on 
probation or parole on the effective date would not be affected by this 
Act. As to an offense committed priOl·to the effective date, the preexist
ing law will apply as to all substantive matters including theilllposable 
sentence. Ii a trial occurs or a sentence is imposed on 01' after the ef
fective date for an offense committed before the effective date, the pro
cedural and administrative provisions of the Act will apply except 
to the extent that such provisions are inconsistent with the preexisting 
law. 

The exception to the two year delay in the effective date relates to 
the provisions clealing with establishment of the Sentencing Commis
sion. Thesc provisions become effectivc upon the date. of enactment or 
October 1, 1978, whichever is later, except that the terms of the first 
inembers of the Commission would not start to run until the effective 
clate of the new Criminal Code. In effect, this provides that the time 
served by a COlllmissioner prior to the effective, date of the Code does 
not count against the statutory length of his term. 



TITLE V-,-TECHNICAL AND COl\TFORMING AMENDMENTS 
CROSS-REFERENCED IN TITLE 18 

Title Vof S. 1437, as reported, contains amendments that transfer 
some current title 18 provisions to non-title 18 titles. Only those pi'ovi
siom that are moved out of title 18 but cross-referenced in the new 
code are included in title V. The provisions are also amended where 
appropriate to conform them to the new Criminal Code. Other techni
cal and conforming amendments necessary to conform the non-title 18 
titles of the United States Code were considered and reported by the 
Committee as amendment No. 1624 to S.1437. 

Part A of title V contains amendments to two Acts that would 'be 
codified to title 15, United States Code. Section 141 carries forward 
the provisions· of 18 U :8.C. 841 through 848, relating to explosives, 
as title XI of the Organized Crime Control Act of 1970, amended to 
conform to the. new Criminal Code. Section 142 carries forward the 
provisions of lau.S.C. 921 through 928, relating to firearms, as title I 
of the Gun Control Act of 1968, amended to conform to the new Crimi
nal Code. Part B carries forward without amendment 18 U.S.C. 1116 
(b) (4) as section 2 of the Act for the Prevention and Punishment of 
Crimes Against Internationally Protected Persons. Part C carries for
ward the provisions of 18 U.S.C. 1151, 1152, 1153, 1162, and 3243 and 
25 U.S.C. 232, relating to jurisdiction over offenses in Indian country, 
in a provision to be codified to title 25, United States Code. The pro
visions are amended to conform to the proposed Criminal Code. Part 
D carries forward without amendment 18 U.S;C. 793, 794, and 798 as 
sections of Acts codified to title 50, United States Code .. 

The material following these introc1 uctor}' comments briefly de
scribes the changes made' by each section of title V. Preceding the 
section-by-section description is an outline of the types of changes 
made. 
1. Seotions 111 ovecl F,'om Title 18 

As noted above, title V contains the limited number of sections that 
have been moved from existing title 18 to other titles of the United 
States Code and are cross-referenced in the new Code. lVIost of the 
former title 18 provisions are reenacted and redesignated as sections 
of an Act that is codified to a title that js not positive law, while other 
former provisions of title 18 are SE't out in full as sections to be codified 
to another title. IVhere the CommittE'e concluded that a section of 
existing title 18 should be moved to a title of the United States Coele 
which has not bE'en codified into positive Jaw and there was no par
ticularly appropriate Act to which to move it, the provision being 
transferred has been placed after a caption indicating the title 
believed to bo most appropriate, and is given a section number of this 

(1177) 
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bill in proper sequence. See, e.g., section 144 of the bill under the cap
tion of title 25 enacting provisions dealing with jurisdiction over of
fenses committed in Indian Country currently in title 18. ·Where ma
terial to be included in a title which has not been enacted into positive 
law has been made an amendment to an existing Act on the subject 
covered by the amendment, it follows a caption on the bill for the 
appropriate title. 'See e.g., section 141 of the bill transferring a num
ber of existing title .18 provisions relating to explosives to the Orga
nized Crime Control Act of 1970 to be cochfied to title 15 of the United 

.- States Code. The sections-mov:ed.in existing title 18 to other titles 
have also been confornlecl to the revised version of title 18 as discussed 
below. 
£l. Oulpabil'i,ty 

Culpability standards have been conformed to those used in the new 
Criminal Co\le, except for the offenses transferred to title 50, for 
which current law terminology is retained. As a general rule, when a 
particulal'mental state is desil'ecl as to an element of an offense, this 
is accomplished by explicitly setting forth the mental state required. 
Unlike: the new title 18, which in the absence of an express culpability 
standard has special rules of construction for determining the mental 
state re9.uired with respect to the various eleml:';nts of the offense, if no 
culpabilIty standard is specified, there is no assumption that a certain 
standard applies.1 

In the conforming amendments, the culpability standard in exist
ing law is changed to "knowing" unless the text indicates otherwise.2 

3. Sentencing 
Of the offenses transferred out of title 18 by provisions of title V 

of this Act, many continue to be punishable under provisions of title 
18 that cross-reference the transferred provisions.3 Other offenses are 
deleted from the transferred provisions ·and covered in the new crimi
nal code.4 The provisions transferred to Acts codified to title 50, how
ever, are transferred verbatim, leaving current law sentence levels, 
consistent with the decision of the Committee to leave revision of the 
espionage laws for later consideration. The new Criminal Code refers 
in Chapter 11 to the espionage by cross-reference for both the descrip
tions of the elements of the offenses and the maximum sentence.5 

4. Terminology 
In those instances in which the section-by-section analysis notes a 

change in terminology, the section has been amended to coniorm 
terminology in the section to the terminology of the Criminal Code 
with no intent to change the substance of the provision. 
5. Cross-references-

In those instances in which the section-by-section analysis indicates 
a change in a cross-reference, the cross-reference has been amended 

~ Section 303 (a) (2) provides, among other things, that no state of mimi mnst be. proved 
with respect to any element of an offense described in It statute outside title 18 if the 
desc.ription of the offense does not specify any state of mind with respect to that element 
and the legislative purpose of the statute does not comllel a contrary interpretation. 

~ Where culpabliity standards hl\\'e bcpn amended under this general rule. the section
by-section analysis Indit'ates this either by the word "culpability" or by a statement that 
culpabll!ty has been conformed to proposed title 18. without further elaboration. . 

"See proposed sections 1821(a) (2) and 1822(a) ('2), 
'See, e.g., proposed section 1821(a) (1) of title 18. 
6 Proposed sections 1121 through 1124 of title 18. 
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to preserve the effect of existing references. If the analysis indicates 
instead that a provision has been amended to refer to a particular 
section, this is generally a new cross-reference made to a provision 
of the new title 18 describing the offense for which punishment WitS 

previously provided in the section now containing the cross-reference. 
6. Section-oy-Section Analysis . 

PART A-AlIIENDl\IENTS RELATING TO COl\IlIIERCE AND TRADE, 
TITLE 15, UNITED STATES CODE 

Section 141: 
(15 U.S.O. ) - ___ Amends title XI of the Organized Orime 

. Oontrol Act of 1970, relating to explosives, 
by reenacting and redesignating sections 
841 through 848 of title 18 as sections 1102 
through 1109 of the Organized Orime Oon
trol Act, and renumbering existing sections 
1103 through 1107 as sections 1110 through 
1114. The provisions are amended as 
follows: 

Section 1102 (formerly 18 U.S.O. 841) 
is amended to delete material covered by 
the definition of "explosives" in proposed 
sections 111 and 1821 of title 18. Section 
1103 (formerly 18 U.S.O. 842) is amended 
by deleting language relating to causing an 
offense in subsection (a) (3) (A) as covered 
in proposed chapter 4 (complicity) of title 
18, by updating the reference to the drug 
laws in subsections (d) (5) and (i) (3), to 
conform the culpability standard in sub
section (f) to proposed title 18, and by con
forming a cross-reference in subsection (g). 
Section 1104 (formerly 18 U.S.O. 843) is 
amended by conforming cross-references in 
subsections (b) (1) and (d), and by con
forming the culpability standard in subsec
tion (b) (2) to proposed title 18. Section 
1105 (formerly 18 U.S.O. 844) refers to the 
offense under proposed section 1821 (ex
plosives offenses) of title 18, which covers 
former subsections (a) and (b) of 18 
U.S.O. 844 thi'ough its grading provisions. 
Existing subsection (c) of 18 U.S.O. 844 
has been omitted as covered in proposed 
section 4001 (a) (17) of title 18 (civil for
feiture). Existing subsection ( d) of 18 
U.S.O. 844 has been omitted as covered in 
proposed section 1821 (a) (1) of title 18. 
E:x:;isting subsection (e) has been omitted 
as covered in proposed sections 1615 (ter
rorizing) and 1616 (communicating a 
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threat) of title 18. Subsections (f) and (i) 
have been omitted as covered in proposed 
sections 1701 (arson), 1702 (aggravated 
property destruction), 1601 (murder), 1602 
(mRllslaughtel'), 1611 (maiming) , 1612 
(aggravated battery), 1613 (battery), and 
1001 (criminal attempt) of title 18. Sub
sectioll (g) has been omitted as covered in 
proposed section 1821 (a) (3) of title 18. 
Subsection (h) has been omitted as covered 
in proposed section 1823 (using or posses
sing a weapon in the course of a crime) of 
title 18. Subsection (j) has been omitted as 
covered in proposed section 1821 (b) of title 
18. Section 1106 (formerly 18 U.S.C. 845) 
has been arriended to delete the reference in 
subsection (a) to provisions which have 
been omitted, and to conform the croSS
references in subsection ( a) (5) to the 
amendments made by this Act to the Gun 
Control A.ct of 1968. Sections 1107 (for
merly 18 U.S.C. 846), 1108 (formerly 18 
U.S.C. 847), and 1109 (formerly 18 U.S.C. 
848) have been amended as to cross-refer
ences. Section 1107 is also amended to delete 
material covered in proposed section 3001 
(investigative authority over offenses with
in this title) of title 18. Section 1111, as 
redesignated,· is amended as to cross
references. 

) ~ _____ Amends tit1e I of the Gun Control Act of 
1968, relating to firearms, by reenacting 
and redesignating sections 921 through 928 
of title 18, United States Code, as sections 
102 through 10li of the Gun Control Act, 
and renumbering existing sections 103 
through 105 as sections 110 through 112. 
The provisiOllS are amended as follows: 

The sections are conformed to amend ref
erences to "this chapter" to references to 
"this title". Section 103 (formerly 18 
U.S.C. 922) is amended as to cross-refer
ences, to amend subsection (b) (3) (C) (ii) 
to permit the use of certified as well as reg
istered mail, to amend the sw·orn statement 
set forth in subsection (c) (1) to include 
descriptions of adc1itionalleo-al bars to crUll 

ownership set forth in curr~lt law, and to 
update references in subsections (d) (3), 
(g) (3), and (h) (3) to violations of the 
drug Jaws. The amendment to section 103 

( 
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( c) (1) is made at the suggestion. of the 
Department of the Treasury, to lll.clude 
lan,)'uaO'e in the sworn statement consIstent 
with s~ctiOli 103 (h) and Treasury Form 
4473, Firearms Transportations Records 
and to add to that language a reference to 
beinO' under indictment, or having an infor-

. matl';n filed, for a felony. Subsections (i) 
and (j) of existing section 922 are omitted 
as covered in proposed sections 1'731 
through 1733 of title 18, and the' remaining 
subsections are· redesignated accordingly. 
Sections 10i(,d) (1) (0) and (d) (1) (D) 
(formerly 18 U.S.O. 923 (d) (1) (0) and 
(d) (1) (D) ) are amended as to culpability. 
Section 105 (formerly 18 U.S.O. 924) is re
written to include on1y violations of the 
title and to cross-reference to proposed sec
tion 1822 (firearms offenses) of title 18 !or 
the sentence. The remainder of subsectIOn 
( a) is omitted as covered in proposed sec
tion 1343 (making a false statement) of 
title. 18. Suosection (b) is omitted as 
covered in pi'oposed section 1822(a) (1) of 
title 18. Subsection ( c) is omitted as 
covered in proposed section 1823 (using a 
weapon in the course of a crime). Subsec
tion ( c) is amended to delete language 
covered in proposed section 4001 (a) (18) 
and (19) (civil forfeiture) oftitle 18. Sec
tion 106 (c) (formerly 18 u..s.0. 925 (c) ) is 
amended to conform cross-references. Re
designated section 111 is amended as to 
crosse reference. 

PART B-Al\fENDMENT RELATING TO FOREIGN RELATlONS AND 
INTERCOURSE, TITLE 22, U1\lTED STATES CODE 

Section 143: 
(22 U.S.O. -)' ___ 18 U.S.O. 1116 (b) (4)' is reenacted and re-

, designated as section 2 of th~ Act for the 
Prevention and Punishment of Orimes 
Against Internationally Protected Persons. 

PART Q--Al\IENDl\1ENT RELATING 'TO INDIANS, TlTLE 25, 
UNITED STNrES CODE 

Section 144: 
(25 U.S.O. ---) ___ Subsection (a) carries forward 18 U.S.O. 

1151. Subsection (b) is new and provides 
that the bill is not intended to alter in any 
manner, other than as expressly provided, 
present State or 'tribal jurisdiction. Sub
section (c) carries forward the first 
paragraph of 18 U.S.O. 1152, amended to 
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conform the jurisdiction language to the 
terminology of proposed title 18. Subsec
tion (d) (1) is derived from the second 
paragraph of 18 U.S.C. 1152, as amended 
to make clear the relationship between dif
ferent provisions of law relating to appli
cability and nonapplicability of the federal 
criminal laws to Indians. Subsection 
(d) (2)' is derived from but somewhat ex
pands 18 U.S.C. 1153 in order to encom
pass the major crimes against person and 
property defined in the Criminal Code. 
Subsections (e), (f), (g), and (h) restate 
in a more accurate and contemporary form 
the statutes (e.g., 18 US.C. 1162, 3243; 25 
US.c. 232) exempting from "Indian 
Country" those areas subject to State juris
diction pursuant to Federal statutes such 
as Public Law 280 (67 Stat 588) authoriz
ing or conferring such an assumption of 
jurisdiction. Sub,sections (i) and (j) pro-

vide for retrocession of State criminal 
jurisdiction upon resolution of an affected 
Indian tribe in a manner consistent with 
the procedure provided for the assumption 
of criminn,l jurisdiction by a State pur
suant to the provisions o.f the Act of 
April 11, 1968. Subsection (k) is a new 
provision to authorize the Attorney Gen
eral, with respect to juvenile delinquency 
cases over which an Indian tribe has con
current jurisdiction, to· forego Federal 
prosecution and surrender the person to 
the Indian tribe for disposition rather than 
to State jurisdiction as provided in section 
3601 (a) ~nd (b) of title 18. 

PART D-AnIENDnIENTS RELATING TO WAR AND NATIONAL DEFENSE,. 
TITLE 50, UNITED STATES CODE 

Section 145 : 
,; (50 U.S:C.-'-'· -) ___ 18 US.C.793 is reenacteel and redesignated 
. as section 18 of the Subversive Activities 

,! Control Act in lieu of the existing text of 
Section 146: that section. 

(50 U.S.C. -) ___ :18 U.S.C. 794(a), 794(b), and 794(c) are 
reenacted and redesignated as sections 201 
(a), 201(b), and 201(c), respectively, of 
the Espionag'e and Sabotage Act of 1954; 
18 US.C. 798, as enacted by section 4 of 
the Act of .June 30, 1953 (67 Stat. 133), 
is reenacted and redesignated as section 
201 (d) of fhe Espionage and Sabotage Act 
of 1954. . 
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Section 147 : 
(50 U.S.C. --) ___ 18 U.S.C. 798, as enacted by section 24(a) of 

. the Act of October 31, 1951 (65 Stat. 719), 
is reenacted as section 24 of the Act. of 
October 31, 1951, in lieu of the present text 
of that section. 

Section 148: 
(50 U.S.C. --) ___ In order to assure that current law on espio-

nage is retained in this Act, the provisions 
. of proposed chapter 3 of title 18 (culpable 

states of mind) are made inapplicable to 
sections 145, 146, and 147 of this Act. 

VOTE OF TREl CO~IMITTEE 

On the motion to report S. 1437, as amended in Committee, the vote 
is as follows: 

McClellan 
Kennedy 
Bayh 

YEA 

Biden 
Metzenbaum 
DeConcini 
Thurmond 
Mathias 
Laxalt 
Hatch 
vVallop 
Eastland 

Abourezk 
Allen 

NAY 

COST ESTIlII.ATE OF CONGRESSIONAL BUDGET OFFICE 

A cost estimate of the Congressional Budget Office is on request but 
was not available at the time of this report. 

CrrANGES IN EXISTING LAW 

In the interest of economy, the Committee felt that the requirement 
of subsection (4) of rule XXIX of the Standing Rules of the Senate 
shoulc1 be waived. To comply with this Rule, almost the entire current . 
title 18 of the United· States Code, in addition to very lengthy new 
material would have to be reprinted. The report on the various sec
tions of the bill, as reported, contains a discussion of current Federal 
law, and will, therefore, reflect changes made by the bill. 

COllIPAiusON CHARTS 

(Cautionary note. These tables should be used only as a rough guide, 
sillce they attempt to compare materials that are not always compara
ble. A more.complete understanding of the relationship between cur
rent law and S. 1437, as reported, can be found in the individual sec
tion-by-section discussion of the provisions of S. 1437, as reported.) 
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TABLE I 

This tabli
C 

compares the provisions of present title 18 to the provi
sions of S. 1437, as reported. References are to the sections of the new 
title 18 or to other titles of the United States Code: references to rules 
are to the Federal Rules of Criminal Procecl!1re. 

T. 18 SEC'l'IONS 1-----_________________________ ~ _____ ~. 
2 ______________________________ .,_.--__ _ 

!===================.=============~=:== 5 _________ ~ __________ ~ _______________ _ 
6 __________ ~_' _________________________ . 
7 ____________________________________ _ 8 _____________________________________ . 
9 _______________________________ ' _____ _ 
10 ___________________________________ _ 
11 ___________________________________ _ 
12 ____________________________________ . 
13 ___________________________________ _ 
14 ___________________________________ _ 
15 ___________________________________ _ 
31 ___________________________________ _ 
32 ___________________________________ _ 
33 ___________________________________ _ 
34 ___________________________________ _ 
35 ___________________________________ _ 
41 ___________________________________ _ 
42 ___________________________________ _ 
43 ___________________________________ _ 
44 ___________________________________ _ 
45 ___________________________________ _ 
46 ____________________________________ . 
47 ___________________________________ _ 
81 ___________________________________ _ 
111 __________________________________ _ 
112 __________________________________ _ 

113 ____________________________ ~ ______ ' 
114 __________________________________ _ 
151 __________________________________ _ 
152 __________________________________ _ 
153 __________________________________ _ 
154 __________________________________ _ 
155 __________________________________ _ 
201 __________________________________ _ 
202 __________________________ ..; __ ~-----
203 __________________________________ _ 
204 __________________________________ _ 
205 __________________________________ _ 
206 ____________________________ ~ _____ _ 
207 __________________________________ _ 
208 __________________________________ _ 
209 __________________________________ _ 
210 __________________________________ _ 
211 __________________________________ _ 
212 __________________________________ _ 
213 __________________________________ _ 
214 __________________________________ _ 
215 ___________________ --______ ~-------
216 __________________ ~ _______________ _ 
217 _____ ~ ____________________________ _ 
218 __________________________________ _ 
219 __ ~ _____________________________ ~ __ 

111. 
401. 
1311. 
1311. 
111. 
111. 
203. 
1746. 
203. 
111. 

S. 1437, AS REPORTED 

111. 
Deleted. 
1862. 
111. 
1746. 
111. 
1701-1704, 1611-1613, 1001. 
1001, 1611-1613, 1701-1704. 
1601-1603. 
1616. 
Title 16, 1701-1703. 
Title 16, 
Title 16, 
Title 16, 
Deleted. 
Title 16. 
Title 16, 
1001, 1701. 
1302, 1357-1358, 1611~1614, 1823. 
1611-1615. 1622-;1623, 1823, Title 22, 

111, Title 28. 
1001, 1611-1614, 1823. 
1611. 
1735. 
1341-1343,1735,1751. 
1731. 
Title 11. 
Title 11. 
111, 1321-1322, 1351-1352. 
'fitle 5. 
Title 5, 1351-1354. 
Title 5. 
Title 5. 
Title 5. 
Title 5. 
Title 5. 
Title 5 .. 
1355. 
1355, Title 5. 
Title 12, 
Title 12, 
1351-1354, 1751. 
1751, 
1751. 
1351-1353.' 
Title 5, Title 12. 
Title 5. 
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~. 18 SECTIONS 224 __________________________________ _ 
231 __________________________________ _ 
232 _______________________ ~ ____ ~ _____ _ 
233 __________________________________ _ 
241 _____________________________ '-____ _ 
242 __________________________________ _ 
243 __________________________________ _ 
244 __________________________________ _ 
245 __________________________________ _ 
285 __________________________________ _ 
286 __________________________________ _ 
287 __________________________________ _ 
288 __________________________________ _ 
289 __________________________________ _ 
290 __________________________________ _ 
291 __________________________________ _ 
292 __________________________________ _ 
331 __________________________________ _ 
332 ___ - ______________________________ _ 
333 ________ . __________________________ _ 
334 __________________________________ _ 
335 __________________________________ _ 
336 __________________________________ _ 
337 __________________________________ _ 

351~--------------------_____________ _ 

371 __________________________________ _ 
372 __________________________________ _ 
401 __________________________________ _ 
402 ___________________________________ _ 
431 __________________________________ _ 
432 __________________________________ _ 
433 __________________________________ _ 
435 __________________________________ _ 
436 __________________________________ _ 
437 __________________________________ _ 
438 __________________________________ _ 
439 __________________________________ _ 
440 __________________________________ _ 
441 __________________________________ _ 
442 __________________________________ _ 
443 __________________________________ _ 
471 __________________________________ _ 
472 __________________________________ _ 
473 __________________________________ _ 
474 __________________________________ _ 
475 __________________________________ _ 
476 __________________________________ _ 
477 __________________________________ _ 
478 _______________________________ ~ __ _ 
479 __________________________________ _ 
480 __________________________________ _ 
481 __________________________________ _ 
482 __________________________________ _ 
483 __________________________________ _ 
484 __________________________________ _ 
485 __________________________________ _ 
486 __________________________________ _ 
487 __________________________________ _ 
488 __________________________________ _ 
489 __________________________________ _ 
490 __________________________________ _ 
491 __________________________________ _ 
492 _____ - ____________________________ _ 
493 __________________________________ _ 

8.1437, AS REPORTED 
1753,11I. 
1001, 1311, 1821-1822, 1832. 
111_ 
205. 
1002, 1501, 1601-1603. 
1502,1601-1603. 
Title 28. 
Title 10_ 
111,205,1503-1505,1511, 1601_ 
1301,1343,1731-1732_ 
1002, 1301, 1343, 1731. 
1343.1731. 
1343,1731. 
1343,173I. 
Title 38. 
Title 28. 
Title 5. 
1001, 1741-1742. 
1731,1742. 
Title 12. 
1744. 
1744. 
Title 31. 
Title 31. 
1001, 1002, 1601-1603, 1621, 3001, 

1611-1614, Title 28. 
1002,1301-
1002, 1302, 1357, 1358. 
1331. 
1331-1335. 
Title 5. 
Title 5. 
Title 5. 
Title 41. 
Title 5. 
Title 5. 
Title 25. 
Title 25. 
Title 39. 
Title" 39. 
Title 44. 
Title 4I. 
1741-1742. 
1741-1742. 
1741-1742. 
1741-1742, 1745, Title 31, Title 39. 
Title 3I. 
1731,1745. 
1745. 
1741-1742. 
1741-1742. 
1741-1742. 
1745, 1741--1742. 
1741-1742. 
1741-1742. 
1742. 
1741-1742. 
Title 31, 1741-1742. 
1745. 
1745. 
Title 31-
1741-1742. 
Title 3I. 
Title 31, 4001, 4004. 
1741-1742. 
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'I. is SECTIONS 494 ___________________________________ . 
495 __________________________________ _ 
496 __________________________________ _ 
497 __________________________________ _ 
498 __________________________________ _ 
499 __________________________________ _ 
500 __________________________________ _ 
501 ___________________________________ . 
502 ___________________________________ . 
503 __________________________________ _ 
504 ________________________ · ___________ . 
505 _________________________ ~ _______ ~_. 
506 ___________________________________ . 
507 ___________________________________ . 
508 ____________________________ ~------. 
509 ___________________________________ . 
541 __________________________________ ~: 
542 _________________ ~ _________________ . 
543 ___________________________________ . 
544 ______________________ -------------. 
545 ___________________________________ . 
546 ___________________________________ . 
547 ___________________________________ . 
548 ______________________________ - ____ . 
549 ___________________________________ . 

550 ___________________________________ . 
551 ___________________________________ . 
552 ___________________________________ . 
591 ___________________________________ _ 
592 ___________________________________ . 
593 ___________________________________ . 
594 ___________________________________ . 
595 _____ ~ _____________________________ . 
596 ___________________________________ . 
597 __________________________________ _ 
598 __________________________________ _ 
599 __________________________________ _ 
600 __________________________________ _ 
601 ____ ~ _____________________________ _ 
602 __________________________________ _ 
603 __________________________________ _ 
604 __________________________________ _ 
605 ___________________________ ~-_____ _ 
606 __________________________________ _ 
607 __________________________________ _ 
641 __________________________________ _ 
642 __________________________________ _ 
643 __________________________________ _ 
644 __________________________________ _ 
645 __________________ . ________________ _ 
646 __________________________________ _ 
647 __________________________________ _ 
648 __________________________________ _ 
649 __________________________________ _ 
650 __________________________________ _ 
651 __________________________________ _ 
652 __________________________________ _ 
653 __________________________________ _ 
654 __________________________________ _ 
655 __________________________________ _ 
656 __________________________________ _ 
657 __________________________________ _ 
658 __________________________________ _ 
659 ___________________ ~ ______________ _ 

S. 1431, AS REPORTEll 
1301,1343,1741-1742. 
1301, 1343, 1741-1742. 
1343, 1741-1742. 
1741-1742,1313. 
1343, 1741-1742. 
1301,1343, 1741-1742. 
1301, 1731-1732, 1741-1744. 
1741-1'742, 1744, 1745. 
1741-1742. 
1741-1742, 1745. 
Title 31. 
i343, 1741-1742. 
1343-1344, 1741-1742, 1745. 
1001, 1741-1742. 
1001,1741-1742. 
1745. 
1343,1411. 
1343, 1411, 1414, 4001. 
Title 19. 
1411, 1412, 1414. 
1411,1343,1412,1414,4001. 
Title 22, 40, 1001. 
1411, 1.412, 1413. 
1411,1731,4001, Title 19. 
1344,1411,1712,1731,1732,1733,1412, 

Title 19. 
1343. 
134:4. 
1001,1411,1842. 
Title 2. 
Deleted. 
Title 10, 1501-1502. 
1501, 1511, 1616. 
1503, 1511, 1514, 1515. 
Deleted. 
1511. 
1514. 
1355,1511. 
Title 2. 
Title 2. 
1516. 
1516. 
Deleted. 
Deleted. 
1515. 
1516. 
1731-1733. 
1731, 1745. 
1731. 
1731. 
1731. 
1731. 
1731. 

1731. 
Title 31. 
1731. 
1731. 
1731. 
1731. 
1731. 
111,1731. 
1731. 
1731,1736. 
1731-1733, 1739, 205. 

----.------- - --. 
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T. 18 SEOTIONS S. 1431, AS REPORTED 
660___________________________________ 1731. 
661___________________________________ 1731.. 
662 _______________________________ -___ 1732-1733. 
663___________________________________ 1731-1734. 664 ____________________ ~______________ 1731. 

665___________________________________ 1731, 1723, 1734. 
700___________________________________ Title 4, 205. 
701___________________________________ Title 4. 
702___________________________________ Title 10, Title 42: 
703___________________________________ Title 22. 
704___________________________________ Title 10. 
705___________________________________ Title 36. 
706___________________________________ 402-403, Title 36. 
707 ____________ ...: ____________ ..:_________ Title 7. 
708___________________________________ Title 22. 
709___________________________________ Title 12, Title 28, 401-403. 
710___________________________________ Title 10. 711-__________________________________ Title 16. 
711a__________________________________ Title 16. 
712__________________________________ Title 4. 
713___________________________________ Title 4. 
714___________________________________ Title 43. 
715___________________________________ . Title 16. 
751___________________________________ 1001, 1313. 
752___________________________________ 401, 1001, 1311, 1313. 
753___________________________________ 401, 1311, 1313. 
754___________________________________ I>eleted. 
755_~ _________________________________ 401,1311,1313. 
756___________________________________ Title 22. 
757___________________________________ 1117. 
792___________________________________ 401, 1311. 
793 _____________ ,.._____________________ 1122, Title 50. 
794___________________________________ Title 50, 1121.. 
795___________________________________ Title 50. 
796 __________________ "-________________ Title 50. 
797___________________________________ Title 5t}.. 
798 (enacted in 1953)__________________ Title 60,1121-
798 (enacted in 1951) __________________ Title 50, 1123. 
799 _____________________________ ..:_____ Title 42. 
83L ______ .:.___________________________ Title 49. 
832 _________________________ :.._________ Title 49. 
833___________________________________ Title 49, 1601:...1603, 1611-1613. 
834___________________________________ Title 49,1601-1603,1611-1613. 
835___________________________________ Title 49. 
836___________________________________ 1001, Title 49. 
84L__________________________________ Ti·tle 15. 
842___________________________________ Title 15, 1821-
843___________________________________ Title 15. 
844___________________________________ Title 15, 1001, 1601-1603, 1611-1613, 

1615-1616, 1701-1703, 1821, 1823, 
4001. 

845___________________________________ Title 15. 
846___________________________________ 3001, Title 15. 
847___________________________________ Title 15. 
848___________________________________ Title 15. 
871 _______________________ ~___________ 111, 1357, 1615-1616. 
872___________________________________ 1001, 1722. 
873___________________________________ 1723. 
874___________________________________ 1722-1723. 
875___________________________________ 1615-1616, 1722. 
876___________________________________ 1615-1616, 1722. 
877___________________________________ 1615-1616, 1722-1723. 
878___________________________________ 1615,1616,1721,1722, Title 28. 
891___________________________________ 111, 1806. 
892___________________________________ 1002, 1804. 
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T. is SECTIONS S. 1437, AS REPORTED 
893___________________________________ 1804. 
894--_________________________________ 1002, 1722, 1724,1804. 
896___________________________________ 205. 
911-__________________________________ Title 8. 
912___________________________________ 1303, 1731. 
913___________________________________ 1303. 
914___________________________________ 1731, 1734. 
915___________________________________ 1303, 1731. 
916___________________________________ Title 7. 
917___________________________________ Title 36. 
921-__________________________________ Title 15. 
922 _________________________________ -'-_ Title 15, 1731, 1732, 1733. 
923___________________________________ Title 15. 
924____________________________________ Title 15, 1822, 1343, 1823, 400L 
925___________________________________ Title 15. 
926___________________________________ Title 15. 
927___________________________________ Tl:tIe 15. 
928___________________________________ Title 15. 
951___________________________________ 1126. 
952___________________________________ 1205. 
953 ______________ ~____________________ ])eleted. 
954___________________________________ 1343. 
955___________________________________ Title 2\t 956 ________________________ ~__________ 1202. 
957___________________________________ 1124. 958 _______________________ ~___________ 1203. 
959___________________________________ 1203. 
960___________________________________ 1201. 
961-__________________________________ Title 22. 
962___________________________________ Title 22, 1001. 
963___________________________________ Title 22, 1001, 1204, 4001. 
964 __________ --_______________________ 1001, 1204, 4001. . 
965___________________________________ Title 22, 1001, 1204, 400l. 
966___________________________________ Title 22, 1001, 1204, 4001. 
967----------------------------------- Title 22, 1001, 1204, 4001. 969 ________________________________ ~__ ])eleted. 
970___________________________________ 111,1001,1701-1703, Title 22. 
1001__________________________________ 1343. 
1002__________________________________ 1741-1742. 
1003__________________________________ 1343, 1731, 1741-1742. 
1004 ___________________________ '-- ___ ~___ 1744, 1301, 1742. 
1005__________________________________ 111, 1343, 1744. 
1006__________________________________ 1301, 1343, 1741-1744, 1751. 
1007 __________________________________ 1343. I • . 

1008__________________________________ 1343, 1741-1742. 
1009__________________________________ Title 12. 
1010__________________________________ 1343, 1741-1742. 
1011__________________________________ i343. 
1012__________________________________ 1343,1731, Title 12. 
101.3__________________________________ 1001, 1343. 
101.4__________________________________ 1343. 
1015__________________________________ 1001, 1342-1343, 1301. 101.6 ________________________ 

7

_________ 1343. 
1017 _________________________________ 1343,1742. 
1018 _________________________________ 1343,1742. 
1019 _________________________________ 1343,1742. 
1020 _________________________________ 1343. 
1021 _________________________________ 1343, 1742. 
1022 _________________________________ 1301.,1343,1744. 
10~3 _________________________________ 1.301.,1731. 
J024 _________________________________ 1.732-1733. 
1025 _________________________________ 1731,1734. 
1026 _______________________ .. _________ 1343. 
1027 _________________________________ 1343. 
1071 _________________________________ 1311. 
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T. 18 SECTIONS 1072 ________________________________ _ 
1073 ________________________________ _ 
1074 ________________________________ _ 
1081 ________________________________ _ 
1082 ________________________________ _ 
1083 ________________________________ _ 
1084 ________________________________ _ 
1111 ________________________________ _ 
1112 ________________________________ _ 
1113 ________________________________ _ 
1114 ________________________________ _ 
1115 ________________________________ _ 
1116 ________________________________ _ 
1117 ________________________________ _ 
1151 ________________________________ _ 
1152 ________________________________ _ 
1153 ________________________________ _ 
1154 ________________________________ _ 
1155 ________________________________ _ 
1156 ________________________________ _ 
1158 ________________________________ _ 
1159 ________________________________ _ 

S. 1-137, AS REPORTE» 
131.1. 
1315,3311. 
1315,3311. 
~'itle 46. 
~'itle 46, 1841, 401. 
Title 46. 
Title 47, 205, 1841. 
1601. 
1602. 
1001,1601-1602. 
1601-1602, 111. 
1602-1603. . 
1601-1603, ~'itle 22, Title 28. 
1002, 1601-1602. 
Title 25. 
203, Title 25. 
'l'itle 25. 
Title 25. 
Deleted. 
Deleted. 
~'itle 25. 
Title 25 . 1160 ________________________________ _ 

. Deleted. 1161 ________________________________ _ 
1162 ________________________________ _ 
1163 ________________________________ _ 
11.64 ________________________________ _ 
1165 ________________________________ _ 
1.201 ________________________________ _ 
1212 ________________________________ _ 
1231 ________________________________ _ 
1261 ________________________________ _ 
1262 _______________________________ ' __ 
1263 ________________________________ _ 
1264 ________________________________ _ 
1265 ________________________________ _ 
1301 ________________________________ _ 
1302 ________________________________ _ 
1303 ________________________________ _ 
1304 ________________________________ _ 
1305 ________________________________ _ 
1306 ________________________________ _ 
1307 ________________________________ _ 
1341 ________________________________ _ 
1342 ________________________________ _ 
1343 ________________________________ _ 
1361 ________________________________ _ 
1362 ________________________________ _ 
1363 ________________________________ _ 
1364 ________________________________ _ 
1381 ________________________________ _ 
1382 ________________________________ _ 
1383 ________________________________ _ 
1384 ________________________________ _ 
1385 ________________________________ _ 
1421 ________________________________ _ 
1422 ________________________________ _ 
1423 ________________________________ _ 
1424 ________________________________ _ 
1425 ________________________________ _ 
1426 - _______________________________ _ 
1427 ________________________________ _ 
1428 ________________________________ _ 
1429 ________________________________ _ 
1461 ________________________________ _ 

92-919 0 - 77 - pt,l - 76 

Title 25. 
Title 25. 
1731,1733. 
Title 25. 
Title 25. 
1002, 1621, Title 28. 
1732. 
1506. 
Tl'itle 27. 
'l'itle 27, 1001. 
TitIe27. 
~'itle 27. 
Title 27. 
Title 19, Title 49. 
Title 39. 
Title 39. 
Title 47. 
Title 47. 
Title 12. 
Tltl'e 39, Title 47, Title 19. 
1734. 
1734. 
1734. 
1701-1703. 
1701-1703. 
1701-1703. 
1701-1703. 
1001, 1116, 1311. 
1712,1713. 
1712,1713. 
Deleted. 
Title 10. 
1731. 
1351-1352. 
1215,1741-1742. 
1342-1343, 1215, 1741-1742. 
1001,1215,1741-1742. 
1210,1741-1742,1745,1343. 
Title 8. 
Title 8. 
1332-1333. 
Title 39, 1842. 

h ________________ --------------~ 
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T. 18 SECTIONS S. 1437, AS REPORTED 1462 _________________________________ 1411,1842. 
1463 _________________________________ Deleted. 
1464 _________________________________ Title 47. 
1465 _________________________________ 1842,4001. 
1501 _________________________________ 1302,1357,1611-1614. 
1502 _____ .____________________________ 1302, 1357. 

-1503 ________________ ~________________ 1302, 1321-1324, 1326, 1357, 1358, 161] 
1614. 1504 _________________________________ 1326. 

1505 _________________________________ 1321-1324,1325,1357-1358. 
1506 _________________________________ 1325,1343-1344,1731,1742. 
1507 _________________________________ 1328, 1331. 
1508 _________________________________ 1327. 
1509 _________________________________ 1302,1331,1335. 
1510 __________________________________ 130~1302,1321-1324, 1351-1352,1357-

1358, 111. 
1511__________________________________ 111, 1002, 1841. 
1541__________________________________ 1741-1744. 
1542__________________________________ 1001, 1343, 1216. 
1543__________________________________ 1215--1216, 1741-1742, Title 22. 
1544 _______________ ------------------_ 1001, 1216, Title 22. 
1545__________________________________ Title 22. 
1546 __________________________________ 1001,1215,1741-1742,1744,1343,1302, 

1342. 1581 _________________________ ~________ 1621-1623. 
1582__________________________________ Deleted. 
1583 __________________________________ , 1621, 1623. 
1584___________________________________ 1622-1623. 
1585__________________________________ 1622-1623, 204. 
1586___________________________________ Deleted .. 
1587__________________________________ 1622-1623, 204. 
1588 __________________________________ , 1622-1623. 
1621__________________________________ 1341. 
162'2__________________________________ 1003, 1341. 
]623__________________________________ 204, 1341-1342, 1345. 
1651__________________________________ 203-204, 1731. 
1652 __________________________________ , 203-204, 1101-1102, 1601-1603, 1611-

1617. 1653 __________________________________ . 204. 
1654 _______________________ ~__________ 203-204, 1611-1617, 1702-1703, 1731. 
1655 __________________________________ , 1611-1613. 203-204. 
1656__________________________________ 203-204, 1731. 
1657 __________________________________ , 203-204, 1001-1002, 401, 1622-1623, 

1731. 
1658__________________________________ 203--'204, 1601-1603, 1617, 1731. 
1659 __________________________________ . 203-20,1" 1712. 
1660 __________________________ ~_______ 203-204,' 1732. 
1661 __________________________________ , 1721. 
1691-_________________________________ Deleted. 
1692 __________________________________ . 'l'it1e 39. 
1693__________________________________ Title 39. 
1694__________________________________ Title 39. 
1695__________________________________ Title 39. 
1696 __________________________________ . Title 39. 
1697 __________________________________ Title 39. 
1698 __________________________________ , 'l'itle 39. 
1699 __________________ ~_______________ Title 39. 
1700__________________________________ Title 39. 
1701__________________________________ 1301-1302. 
1702 __________________________________ , 1524,1702.1731. 
1703__________________________________ Title 39,1701-1703,1524,1302. 
1704__________________________________ Title 39, 1731. 
1705__________________________________ 1702-1703, Title 39. 
1706__________________________________ 1702-1703. 
1707__________________________________ 1731. 



,-
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T. 18 SECTIONS 1708 ______________ ~ __________________ _ 
1709 _____________________ ~ ___________ _ 
1710 _________________________________ _ 
1711 _____________________ ~ ___________ _ 
1712 _________________________________ _ 
1713 __________________________________ . 
1714 _________________________________ _ 
1715 __________________________________ . 
1716 _________________________________ _ 

1716A ________________________________ _ 
1717 __________________________________ . 
1718 __________________________________ . 
1719 _________________________________ _ 
1720 __ ~------------___________________ . 1721 _________________________________ _ 
1722 __________________________________ . 
1723 _________________________________ _ 
1724 ________________ . _________________ _ 
1725 ___ .. _____________________________ _ 
1·726 _________________________________ :: 
1728 _________________________________ _ 
1729 ____________ , _____________________ . 
1730 _________________________________ _ 
1731 __________________________________ . 
1732 _________________________________ _ 
1733 __________________________________ . 
1734 __________________________________ , 
1735 ______________ ~ ___________________ . 
1736 __________________________________ . 
1737 _________________________________ _ 
i751 _________________________________ _ 

1752 __________________________________ . 
1761 _________________________________ _ 
1762 __________________________________ . 
1791 __________________________________ . 
1792 ________ .. _________________________ . 
i821 ______________________________ ~ __ _ 
1851 __________________________________ . 
1852 __________________________________ . 
1853 __________________________________ · 
1854 _________________________________ _ 
1855 __________________________________ . 
1856 _________________________________ _ 
1857 __________________________________ · 
1858 _________________________________ _ 
1859 _________________________________ _ 
1860 _________________________________ _ 
1861-________________________________ _ 
1862 _________________________________ _ 
1863-________________________________ _ 
1901 _________________________________ _ 
1902 _________________________________ _ 
1903 _________________________________ _ 
1904 _________________________________ _ 
1905 ______________________ ~ __________ _ 
1906 _________________________________ _ 
1907 _________________________________ _ 
1908 _________________________________ _ 
1909 _____________________________ ~~---
1910 _________________________________ _ 
1911 _________________________________ _ 
1912 _________________________________ _ 
1913 _________________________________ _ 

S. 1437, AS REPORTED 
1001, 1702,...1703, 1731-1732. 
1731. 
1731. 
Title 39,401, 173l. 
Title 39,1001,1343,1731. 
Title 39. 
Deleted. 
Title 39. 
Title 39, 1001, 1601-1603, 1611-1613, 

1701-1703. 
Title 39. 
Title 30. 
Title 39. 
1301,1731. 
1001,1301,1731,1742. 
1731. 
1343. 
Title 39. 
Title 39. 
1.'We 39. 
1352,173l. 
1302, 173l. 
Title 39. 
1.'itle 39. 
Title 39. 
Title 39, 1343. 
173l. 
1.'itle 39. 
Title 39. 
'.ritle 39. 
'ritle 39. 
111, 1001-1002, 1601-1603, 1611-1614, 

1621-1623, Title 28. 
Title 3. 
Title 15. 
Title 15. 
1314, HOI. 
1001-1002, 1314, 1831-1833. 
Title 15. 
173l. 
1702-1703, 1731-1732. 
1702-1703. 
1731-1733. 
1701-1703. 
Title 43. 
1701-1703, 1713. 
Title 43. 
1302. 
Title 43, 100l. 
Title 43. 
1713. 
1713. 
1356,173l. 
1356,1525. 
1350. 
1350. 
Title 5. 
1.'itle 12. 
Title 12. 
Deleted. 
Title 12. 
Title 28. 
Title 28. 
1353. 
Title 5. 
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T. lS SECTIONS 1915 _________________________________ _ S. 1;137, AS REPORTED 
Title 19. 1916 _________________________________ _ 
1731, Title 5. 1917 _________________________________ _ 
Title 5. 1918 _________________________________ _ 
Title 5. 

1919 _____________ --------------:------ 1343. 1920 _________________________________ _ 
1341. 1921 _________________________________ _ 

1922 _________________________________ _ 
1923 _________________________________ _ 
1951 _________________________________ _ 

1952 _________________________________ _ 

1953 _________________________________ _ 
1954 ____________________________ ~ ____ _ 
1955 _________________________________ _ 
19U1 _________________________________ _ 
19,62 _________________________________ _ 
1963 ________ - ________________________ _ 
1964 _________________________________ _ 
1965 _________________________________ _ 
1966 _________________________________ _ 
1967 _________________________________ _ 
1968 _____________ - _____________ - _____ _ 
1991 __________________ -_______________ _ 
1992 _________________________________ _ 
2031 _________________________________ _ 
2032 _________________________________ _ 
2071 __________________________________ . 
2072 _________________________________ _ 
2073 ________ ~ ________________________ _ 
2074 _________________________________ _ 
2075 _________________________________ _ 
2076 _________________________________ _ 
2101 _________________________________ _ 
2102 _________________________________ _ 
2111 ____________________________ ~ ____ _ 
2112 _________________________________ _ 
2113 _____ -_________________________ '-__ _ 

2114 _________________________ -----___ _ 
2115 _________________________________ _ 
2116 _________________________________ _ 
2117 _________________________________ _ 
2151 ____________________________ ~ ____ _ 
2152 _________________________________ _ 
2153 _________________________________ _ 
2154 _________________________________ _ 
2155 _________________________________ _ 
2156 _________________________________ _ 
2157 _________________________________ _ 
2191 _________________________________ _ 
2192 __________________________________ _ 
2193 _________________________________ _ 
2194 _____________ . _____________________ . 
2195 __________________________________ . 
2196 _________________________________ _ 
2197 _________________________________ _ 

~lg~==================================· 

1731. 
Title 5, 1343. 
1731. 
1721-1722,1001-1002, 1111. 

1001-1002,1403,1811-1814,1321,1351, 
1841,1701. 

1841,205. 
1752. 
1841,4001. 
1805, 1806, 111. 
1801-1804. 
4001,4011. 
4001, 4011, 4101. 
4012. 
4012. 
4012. 
4013. 
1712. 
1001,1601-1603,1701-1703. 
1601. 
1643. 
1344,1731. 
1343. 
1343. 
Title 15. 
Title 5. 
Title 28. 
205,1831-1833. 
1834. 
1721. 
1721. 
111, 1001, 1601-1603, 1611-1614, 1712, 

1721.1731-1732. 
1611-1613,1721,1731. 
1712. 
1712,1611-1613. 
205,1702-1703,1712. 
111. 
1111-1112,1701-1703,1712. 
1001-1002,1112,1111, 1701-1703. 
1111-1112,1002. 
1002,1111,1112,1701-1703. 
1002,1111-1112. 
Deleted. 
1611-1613,1622-1623. 
1002, 1632, 1831. 
1632,1622-1623,1734. 
1001, 1734, 1623. 
Title 46. 
1617. 
1001,1343,1731,1741-1742. 
1641-1642. 

;~H~H~~H~~~~~H~~H~~~~~~~H~~ 
111,1714. 
1302,1357:"1358,1611-1614 1823. 
1325. ' 
1325,1731. 
1501-1502. 
1501. 

~-~-------
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T. 18 SEOTIONS S. 1437, .AS REPORTED 2236 __________________________________ . 1501. 
2271 _________________________________ ~ 1002,1701-1703,1731,1734. 
2272 __________________________________ . 1731-1734. 
2273 ___________________________ ..: ______ , 1001,1701-1703. 
2274 ______________________ '-___________ . 1002,1301,1702-1703,4001, Title 46. 
2275 ___________________________ :______ 1614,1617,1701-1703. 
2276 __________________________________ . 1702-1703, 1712. 
2277 __________________________________ . Title 46. 
2278 __________________________________ . 1617. 
2279 __________________________________ . Title 46. 
2311 __________________________________ . 111, 1745. 
2312 __________________________________ . 1732, 1733. 
2313 __________________________________ . 1732, 1733. 
2314 __________________________________ . 1732-1734, 1741-1742, 1745. 
2315 __________________________________ . 1732-1733, 1741-1742, 1745. 
2316 _____________________________ .: ____ . 1732-1733. 
,2317 __________________________________ . 1732-1733. 
2318 __________________________________ . Title 15. 
2381 __________________________________ . 1101. 
2382 ________________________ :.. ___ ------. Deleted. 
2383 __________________________________ . 1102. 
2384 __________________________________ . 1002, 1101~1103. 
2385 __________________________________ . 1002, 1103. 
2386 __________________________________ . Deleted. 
2387 _______________ ' ___________________ . 111, 1116. 
2388 __________________________________ . 1002, 1116, 1311. 
2389 ____ ~ ___________________ ~ _________ . 1203. 
2390 __________________________________ . 1203. 
2391 __________________________________ . Deleted. 
2421 ________________________ ' __________ . 1843. 
2422 __________________________________ . 1621-1623, 1843. 
2423_.,. ________________________________ . 1621-1623, 1843. 
2424 __________________________________ . Deleted. 
2510 __________________________________ . 111, 1526, 3108. 
2511 __________________________________ . 1521. 
2512 __________________________________ . 1522. 
2513 __________________________________ . 4001. 
2515 __________________________________ . 3106. 
2516 __________________________________ . 3101. 
2517 __________________________________ . 3104,3106. 
2518 __________________________________ . 3102-3106. 
2520 _____________________________ -----. 4103. 
3005 __________________________________ . Deleted. 
3006 __________________________________ . 3401-3405. 
3012 __________________________________ . 3511. 
3041 __________________________________ . 3303. 
3042 __________________________________ . 3303. 
3043 __________________________________ . 3509. 
3045 __________________________________ . Deleted. 
3047 _________________________________ :... Deleted. 

'3049 __________________________________ . Rule 40. 
3050 __________________________________ . 3017. 
3052 __________________________________ . 3011. 
3053 __________________________________ . 3015. 
3054 __________________________________ . Title 16. 
30:i5 __________________________ . ________ . Deleted. 
3056 __________________________________ . 1302, 3001, 3103, Title 3, Title 31. 
3057 ______________________________ -----. Title 11. 
305iL ___________________________ :.._:.. ___ . Title 22. 
3059 __________________________________ . 3131. 
3060 __________________________________ . Rule 510, 
3061 __________________________________ . 3014. 
3103u _________________________________ . Deleted. 
3105 __________________________________ . Rule 41d. 
3107 __________________________ .:________ 3011. 
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T. 18 SECTIONS 3109 __________________________________ . 
3112 __________________________________ . 
3113 ___ ~ ______________________________ . 

3141 ________________ ------------------. 3142 __________________________________ . 
3143 __________________________________ . 
3144 __________________________________ . 
3146 __________________________________ . 
3147 __________________________________ . 
3148 __________________________________ . 
3149 __________________________________ . 
3150 __________________________________ . 

" 
3151 __________________________________ . 
3152 __________________________________ . 
3153 __________________________________ . 
3154 __________________________________ . 
3155 __________________________________ . 
3156 __________________________________ . 
3161 __________________________________ . 
3162 __________________________________ . 
3163 __________________________________ . 
3164 __________________________________ . 
3165 __________________________________ . 
3166 __________________________________ . 
3167 __________________________________ . 
3168 __________________________________ . 
3169 __________________________________ . 
3170 __________________________________ . 
3171 __________________________________ . 
3172 __________________________________ . 
3173 __________________________________ . 
3174 __________________________________ . 
3181 __________________________________ . 
3182 __________________________________ . 
3183 __________________________________ . 
3184 _______ ~ __________________________ . 
3185 __________________________________ _ 
3186 __________________________________ . 
3187 __________________________________ . 
3188 ____________________ ' ______ -------
3189 ________________________________ _ 
3190 ________________________________ _ 
3191 ________________________________ _ 
3192 _________________________________ . 
3193 ________________________________ _ 
3194 ________________________________ _ 
3195 ________________________________ _ 
3231 _________________________________ . 
3235 ________________________________ _ 
3236 ________________________________ _ 
3237 ________________________________ _ 
3238 ________________________________ _ 
3239 ________________________________ _ 
3240 _________________________ ~--____ _ 
3241 ________________________________ _ 
3242 _________________________________ . 
3243 ________________________________ _ 
3281 ________________________________ _ 
3282 ________________________________ _ 
3283 _________________________________ . 
3284 ________________________________ _ 
3285 ________________________________ _ 
3286 ________________________________ _ 
3287 __ . _____________________________ _ 
3288 ________________________________ _ 

S. 1437, .AS REPORTED 
RUle41d. 
Title 16. 
Deleted. 
3501. 
3508. 
Deleted. 
3501. 
3502. 
3506. 
3503-3504. 
3505. 
1312. 
Deleted. 
Title 28. 
Title 28. 
Title 28. 
Title 28. 
111, Title 28. 
Title 28. 
Title 28. 
Title 28. 
Title 28. 
Title 28. 
Title 28. 
Title 28. 
Title 28. 
Title 28. 
Title 28. 
Title 28. 
Title 28. 
Title 28. 
Title 28. 
3211. 
3202. 
Deleted. 
3211. 
Deleted. 
3213. 
3303. 
3213. 
3212. 
3212. 
Deleted. 
3216. 
3213. 
3216. 
3217. 
205,3301. 
Deleted. 
3311. 
3311. 
3312. 
Deleted. 
3313. 
3301. 
203. 
Title 25. 
511., 
511. 
511. 
511. 
Deleted. 
Deleted. 
Deleted. 
511. 
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T. 18 SECTIONS S. 1437, AS ,REPORTED 32.89 _________________________________ 511. 
3290 _________________________________ '511. 
3291 --_______________________________ . Deleted. 
3321 _______________________ .:._________ Delete'd. 
3331 _____________________ .:___________ Rule 6.1. 
3332 _________________________________ . Rule 6.1. 
3333 _________________________________ Rule 6.1. 
3334 _______________________ ----.:----- Rule 6.1. 
3401 _____________________________ ' ____ . 3302. 
3402 _________________________________ '3302. 
3432 ____________________ ..:~___________ Rule 16(f). 
3-135 _________________________________ 404. 
3481 _____ . -__________________________ Deleted. 
3487 _________________________________ Deleted. 
3488 _________________________________ Deleted. 
3491 ____________________________ -,____ Rule 15. 
3492 _________________________________ . Rule 15. 
3493 _________ -'-_______________________ Rule 15. 
3494 _________________________________ Rule 15. 
3495 _________________________________ Rule 15. 
3496 __________ -' ______________________ . Rule 15. 
3497 _________________________________ Deleted. 
3500 _________________________________ Rule 26.1, Rule 17d, Rule 16a2. 
3501 _________________________________ . 3713. 
3502 _________________________________ 3714. 
3503 _________________________________ Rule 15. 
3504 __________________________ -'______ 3106. 
3563 _________________________________ Deleted. 

3564 --------------------------------- Deleted. 3565 _________________________________ 3813. 
3566 _____ . --___________________ ,______ 3841. 
3567 _________________________________ Deleted. 
3568 _________________________________ 2305. 
3569 _________________________________ Deleted. 

3570 -----------------------------r---. Deleted. 3575 _________________________________ Deleted. 
3576 _________________________________ 3725. 
3577 _________________________________ 3714. 
3578 _________________________________ . Title 28. 
3611 _________________________ ..:_______ 4001. 
3612 _________________________________ 4001. 
3613 _________________________________ Deleted. 
3614 _________________________________ . Deleted. 
3615 _________________________________ Title 27. 
3617 _________________________________ Deleted. 
3618 _________________________________ . Deleted. 
3619 _________________________________ Deleted. 
3620 _________________________________ Title 46. 
3651 _________________________________ 2101-2105. 
3653 _________________________________ . Rule 32. 
3654 _________________________________ 3802. 
3655 _________________________________ 3803. 
3656 _________________________________ Title 28. 
3691 ~ ________________________________ . Deleted. 
3692 _________________________________ Deleted. 
3731 ._________________________________ 3724. 
3771 _________________________________ . 3702. 
3772 _________________________________ '3722. 
4001 _________________________________ Title 28. 
4002 ______________________ ~ __________ . Title 28.' 
4003 __________________________ :..______ Title 28. 
4004 ___________________________ .:_____ 3017. 
4005 _________________________________ Title 28. 
4006 ________________________ '-________ Title 28. 
4007 _________________________________ Title 28. 
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'1. 18 SECTIONS S. 4008 _________________________________ - Title 28. 1431, AS REPORTED 

4009 __ ~______________________________ -Title 28. 
4010 _________________________________ Title 28. 

4011 ___ ------------------------------ Title 28. 404l _________________________________ Title 28_ 
4042 ________________ ~-----------_____ Title 28. 
4081 _________________________________ Title 28. 
4082 _________________________________ 3821-3822. 
4083 _________________________________ l)eleted. 
4084 _________________________________ 3511,3821. 
4085 __________________ ~ __ ~-------~--- 3823. 
4086 _________________________________ 3015. 
4121 ________________________________ Title 28. 
4122 _________________________________ Title 28. 
4123 _________________________________ Title 28. 
4124 _________________________________ Title 28. 
4125 _________________________________ Title 28. 
4126 _________________________________ Title 28. 
4127 _________________________________ Title 28. 
4128 _________________________________ Title 28. 
4161 _________________________________ l)eleted. 

4162 _______ ------------------________ l)eleted. 4163 _________________________________ 3824. 
4164 _________________________________ 3824_ 
4165 _________________________________ l)eleted. 
4166 _________________________________ l)eleted. 
4201 ________________________________ . l)eleted. 
4202 _________________________________ Title 28. 
4203 _________________________________ Title 28. 
4204 _________________________________ Title 28. 
4205 _____________________________ ~___ . 3834. 
4206 _________________________________ 3835. 
4207 _________________________________ 3835. 
4208 _________________________________ 3831-3833. 
4209 _________________________________ 3831. 
4210 _________________________________ 3834. 
4211 _________________________________ 3834. 
4212 ___________________________ ~_____ 3834. 
4213 _________________________________ 3835. 
4214 _____________________________ ~___ 3835. 
4215__________________________________ 3836. 
·4216 _________________________________ l)eleted. 
4217 _________________________________ l)eleted. 
4218 _________________________________ 3837. 
4241 _________________________________ l)eleted. 
4242 _________________________________ 3615. 
4243 _________________________________ l)eleted. 
4244 _________________________________ 3611. 
4245 _________________________________ 3614. 
4246 _________________________________ 3611,3614. 
4247 _________________________________ 3616. 
4248 _________________________________ 3616. 
4251 ________________________________ l)eleted. 
4252 _________________________________ l)eleted. 
4253 ______________________________ .-~- Title 28. 
4254 _________________________________ l)eleted. 
4255 _________________________________ l)eleted. 
4281 ____________________________ ~____ 3824. 
4282 _________________________________ 3512. 

/4283 _________________________________ 3805. 
4284 _________________________________ 3824. 
4321 __________________________ ~______ l)eleted. 
4351 _________________________________ Title 28. 
4352 _________________________________ Title 28. 
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T. 18 SECTIONS 4353 ~ _______________________________ _ 
5001 ________________________________ _ 
5002 ________________________________ _ 
5003 ________________________________ _ 
5005 ________________________________ _ 
5006 ________________________________ _ 
5010 ________________________________ _ 
5011 ___________________________ ~ ____ _ 
5012 ________________________________ _ 
5013 __________________________ ~ _____ _ 
5014 ~ _______________________________ _ 
5015 ________________________________ _ 
5016 ________________________________ _ 
5017 __ ...: _____________________________ _ 
5018 _________________________ ~ ______ _ 
5019 ________________________________ _ 
5020 ________________________________ _ 
5021 ________________________________ _ 
5022 ________________________________ _ 
5023 _~ ______________________________ _ 
5024 ________________________________ _ 
5025 _________________ ~ ______________ _ 

5026 _______ :-------------------------5031 _____________________________ - __ _ 
5032 ___________________ ~ ____________ ~ 
5033 ________________________________ _ 
5034 ________________________________ _ 
5035 ________________________________ _ 
5036 ________________________________ _ 
5037 _______________________ ~ ________ _ 
5038 ________________________________ _ 
5039 ________________________________ _ 
5040 ________________________________ _ 
5041 ________________________________ _ 
5042 ________________________________ _ 
6001 ________________________________ _ 
6002 ________________________________ _ 
6003 ________________________________ _ 
6004 ________________________________ _ 
6005 ________________________________ _ 
1201 App. ~ __________________________ _ 
1202 App . ..: __________________________ _ 
1203 App. ___________________________ _ 
Public law 91-538 ____________________ _ 

s. 1437, AS REPORTED 
Title 28. 
3601. 
Deleted. 
Title 28. 
Deleted. 
Deleted. 
Deleted. 
Title 28. 
Deleted. 
Deleted. 
Deleted. 
Deleted. 
Deleted. 
Deleted. 
Deleted. 
Deleted. 
Deleted. 
Deleted. 
Deleted. 
Deleted. 
Deleted. 
Deleted. 
Deleted. 
3606. 
3601,3603. 
3062. 
Deleted. 
3602. 
3602. 
3603. 
3605. 
03603. 
3603. 
3604. 
3604. 
111,3115. 
311l. 
3112. 
3114. 
3114. 
Title 15. 
Title 15. 
Title 15. 
3201,3203. 

TABLE II 

This table compares the provisions of S. 1437, as reportcd, sections 
of the new title 18 and the additions to the Federal Rules of Criminal 
Procedure/to the provisions of the current law. Reference to current 
law are to sections of the present title 18, or, if so indicated, to other 
titles of the United States Code. 

S. 1487, AS REPORTED OURRENT LAW 101 _________________________________ _ 
102 _________________________________ _ 
103 _________________________________ _ 
104 _________________________________ _ 
111 _____ "'____________________________ Scattered in title 18 and other titles. 

/~~ -================================= 203" __________________________________ 7, 9, 1152. 
204 _________________________________ _ 

./ 

I 
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S. 1437, AS REPORTED CURRENT LAW 205 __________________________________ 351,1751. 
301 _________________________________ _ 
302 _________________________________ _ 
303 _________________________________ _ 
101 __________________________________ 2. 
402 _________________________________ _ 
403 _________________________________ _ 
404 __________________________________ 2.. 
501 _________________________________ _ 
502 _________________________________ _ 
511 __________________________________ 3281-3291 i scattered in other titlf.!s. 512 _________________________________ _ 
1001 _________________________________ Scattered in title 18. 
1002 _________________________________ 371, scattered in title 18 and other 

titles. 1003 _________________________________ 2. 
1004 ________________________________ _ 
1101 _________________________________ 2381. 
1102 _________________________________ 2383. 
1103 _________________________________ 2386. 
1111 _________________________________ 2151,2153-2157. 
1112 _________________________ ~ _______ 2151,2153-3157. 
1113 __________________ --_____________ Title 50 App, 
1114 _________________________________ Title 50 App. 
1115 - __________________________ ------ 2388 i Title 50 App, 
1116 _____________________________ ~--- 2387-2388,1381. 
1117 __________________________ ------- 757. 
1121 _________________________________ 794 j Title 42. 
1122 _________________________________ 793 i Title 42. 
1123 _________________________________ 798 i Title 50. 
1124 _________________________________ Title 50; Title 42. 
1125 _________________________________ Title 50, 
1126 _________________________________ 219, 951 j Title 22. 
1131 _________________________________ Title 42,' 
1201 _________________________________ 960. 
1202 _____ .. ____________________________ 956. 
1203 _________________________________ 958, 959. 
1204 _________________________________ 963-967. 
1205 _________________________________ 952. 
1206 _________________________________ Title 22 ; Title 50 App. 
1211 _________________________________ 1325-1326. . 
1212 _________________________________ Title 8. 
1213 _________________________________ Title 8. 

1214 _________ ------------------------ Title 7. 1215 _________________________________ 1423-1425, 1015. 
1216 _________________________________ 1542-1544. 
1217 _________________________________ . Title 8. 
1301 _________________________________ 37L 
1302 __ .:._~____________________________ Scattered in Title 18 and other titles. 
1303 _________________________________ 912-913, 915. 
1311 ~ __________ ~ _____ ---------------- 3;4,792,1071-1072., 1312 ________________ ~________________ 3150. 
1313 ____ ::____________________________ 751. 
1314 _________________________________ 1791-1792. 
,1315 _________________________________ 1073-1074. 
1321 _________________________________ 201,1503,1505. 
1322 _________________________________ 201,1503,1505,1510. 
1323 _________________________________ 201,1503,1505,1510. 
1324 ______________ ~ __________________ 1503,1505,1510. 
1325 _________________________________ 1503,1505-1506. 
1326 ___________________________ ~_____ 1504. 
1327 _________________________________ 1508. 
1328 _________________________________ 1507, 
1331 _____________ ~___________________ 401-402, 
1332 _________________________________ 401-402 i Title 2. 
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S. 1437, AS REPORTED 1333 ________________________________ _ 
1334 ___________________ ~ ____________ _ 
1335 ___ ~ ____________________________ _ 
1341 ________________________________ _ 
1342 . ____________________________ ~ ___ _ 
1343 ________________________________ _ 

1344 ________________________________ _ 
1345 ________________________________ _ 
1351 ______ ~ _________________________ _ 
1352 ________________________________ _ 
1353 ________________________________ _ 
1354 ________________________________ _ 
1355 ________________________________ _ 
1356 - _______________________________ _ 
1357 ________________________________ _ 
1358 ________________________________ _ 
1359 __ ~ _____________________________ _ 
1401 ________________________________ _ 
1402 ________________________________ _ 
1403 ________________________________ _ 
140,t ________________________________ _ 
1411 _________________ ~---------------1412 ________________________________ _ 
1413 ________________________________ _ 
1414 ________________________________ _ 
1501 ________________________________ _ 
1502 ________________________________ _ 
1503 ________________________________ _ 
1504 ________________________________ _ 
1505 ________________________________ _ 
1506 ________________________________ _ 
1511 _________________________________ _ 
1512 ________________________________ _ 
1513 ________________________________ _ 
1514 ________________________________ _ 
1515 ____ ~ ___________________________ _ 
1516 ________________________________ _ 
1517 ________________________________ _ 
1521 ________________________________ _ 
1522 ________________________________ _ 
1523 ________________________________ _ 
1524 ________________________________ _ 
1525 __________________________ '-_____ _ 

1526 ________________________________ _ 
1601 _________________________________ _ 

1602 _________________________________ _ 

1603 __________________________________ . 
1611 __________________________________ _ 

1612 _________________________________ _ 

1613 _________________________________ _ 

1614 __________________________________ . 

1615 _______ ~--------------------------
1616 __________________________________ . 
1617 __________________________________ . 
1618 _________________________________ ~ 

CURRENT LAW 
401-402; Title 2. 
401-402,1507. 
401-402. 
1621-1623. 

1001; scattered in Title 18 and other 
titles. 

641, 1506, 2071. 

201,1511,1952. 
201, Title 26. 
203, 205, 209. 
203,205. 
210, 211 ; Title 13. 
1901-1903; Title 7; Title 15, Title 26. 
111,372,871,1503. 
111, 372, 1503. 

Title 26. 
Title 26. 
Title 26. 
Title 26 . 

. 541-547, 552,1462, 1915; Title 19. 
545. 
545. 
545. 
241,242. 
242. 
245. 
245 ; Title. 42. 
245. 
1231. 
241, 597 ; Title 42. 
Title 42. 

594, 595, 598. 
606. 
602,603,607. 
Title 26. 
2511; Title 47. 
2512. 
2512. 
1702. 
1905; scattered in Title 18 and other 

titles. 

1111,1114,1116,1153,1751,351; scat
tered in Title 18 and other titles. 

1112; scattered in Title 18 and other 
titles. 

1112. 
111-114; also scattered in title 18 and 

other titles. _ 
111-113, 351; also f:lcattered in ttile 

18 and other titles. 
111-113; scattered in Title 18 and 

other titles. 
111-113; also scattered in Title 18 

and other titles. 
35, 844, 871, 875-878, scattered in 

Title 18 and other titles. 
35, 844, 871, 875-878; Title 47. 
33, 832, 1461, 1716, 1856. 
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S. 1437, AS REPORTED 1621 _________________________________ _ 

1622 _________________________________ _ 

1623 _________________________________ _ 
1624 _________________________________ _ 
1631 _________________________________ _ 
1632 __________________ ~ ______________ _ 
1641 __________________________________ .. 
1642 _________________________________ .• 
1643 __________________________________ , 
1644 __________________________________ , 
1645 ____ , ______________________________ , 
1646 __________________________________ , 
1701 _________________________________ _ 
1702 _________________________________ _ 

1703 _________________________________ _ 

1704 ____ . _____________________________ _ 
1711 __________________________________ , 
1712 _________________________________ _ 
1713 ___________ .:. __________ ,. ___________ , 
1714 _________________________________ _ 
1715 _________________________________ _ 
1716 _________________________________ _ 
1721 _________________________________ _ 
1722 _________________________________ _ 

1723 _________________________________ _ 
1724 __________________________________ . 
1731 _________________________________ _ 

1732 __________________________________ , 
1733 _________________________________ _ 

1734 _______________________________ . ___ , 
1735 _________________________________ _ 
1736 __________________________________ . 
1737 _________________________________ _ 
1738 __________________________________ , 
1739 __________________________________ . 
1741 ____________________ ... _____________ . 

1742 __________________________________ , 

1743 
1744 

1745 

1751 _________________________ ~ ______ _ 
1752 ________________________________ _ 
175 ________________________________ _ 
1761 _________________ :.. ______ '-_______ _ 
1762 ____________________________ ~ ___ _ 
1763 ________________________________ _ 

CURRENT LAW 
351, 1201, 2113, 1751, 2421-2423, 2191-

. 219Z, 2194,1581-1588. 
351, 1201, 2422-2223, 2194; scattered 

in Title 18. 
1201. 

Title 49. 
2193. 
2031. 
2031. 
2032. 
2031. 

32-33, 844, 1364. 
32-33, 81, 844, 1361-1364, 1703, 1705, 

1852-1853, 1855, 1857-1858, 1992. 
32-31, 844,. 1361-1364, 1703, 1705, 

1852·-1853, 1855, 1857-1858, 1992. 

970, 2113, 2115-2117, 1382-1383, 2272. 
970, 1382-1383, 1165, 1863, 2152. 
2199. 

1951; 2111-2114. 
1951,872,874-878,894, Title 20; Title 

42. 
87~-877, 894, 1951; Title 42; Title 26. 

641,..664; scattered in Title 18 and 
other titles. 

641, 659, 662, 663, 2113. 
641, 659, 662, 663, 922, 1708, 2113, 

2313, 2315, 2317. 
1341, 1343, 2314. 
152. 
658. 
Title 7; Title 12; Title 15; Title 17. 

331, 471-473, 478, 480, 482-486, 490, 
493-503, 505-508, 1002, 1003, 1008, 
1010, 1423, 1426, 1506, 1546, 2197, 
2314-2315, Title 7; Title 8; Title 
26; Title 43; Title 50 App. 

331, 471-473, 478, 480, 482-486, 490, 
493-503, 505-508, 1002, 1003, 1008, 
1010, 1423, 1426, 1506, 1546, 2197, 
2314-2315; Title 7, Title 8; Title 
26; Title 43; Title 50 App. 

334-335, 500-501, 1004-1006, 1022, 
2197. 

474, 476-477, 481, 487-488, 500-501, 
503, 509, 1426, 1546, 2314, 2315, 
Title 26. ,. 

215, 216, Title 41, Title 26. 
1954; Title 29. 
224,1952. 
Tit!e 15. 
Title 12, Title 31. 
Title 7, Title 12. 

-- ------------ ~--~ 
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S. 1437, AS REPORTED OURRENT LAW 
1764 ------------____________ .:.________ Title 15. 1801 ________________________________ _ 
1802 ---__________________ -------_____ 1962. 
1803 -----____________________________ 1962. 
1804 _---------_______________________ 891-896,1962. 
1805 -________________________________ 1952, 1961-62. 
1806 ________________________________ _ 
1811 __________________________ .:______ Title 21. 
1812 _________________________________ Title 21. 
1813 _________________________________ Title 21. 
1814 _________________________________ Title 21. 
1815 _________________________________ Title 21. 
1821 _________________________________ 842, 844. 
1822 _________________________________ 922-924, Title 18 App. 1202; Title 26. 
1823 _________________________________ 924. 
1824 _____________________ ~___________ Title 49. 
1831 ___________ .______________________ 1792, 2101. 
1832 ________________________________ ~ 231. 
1833 _________________________________ 1792. 
1834 _________________________________ . 
1841 _________________________________ 1084, 1301-1302, 1952-1953, 1955, Title 

15, Title 26. 1842 _________________________________ 1461-1465. 
1843 ________________________ ----_---- 2421-2423, 1952. 
1851 _________________________________ Title 21. 
1852 ______________ ------------------- Title 21. 
1853 __________________ ,. _____________ ~ Title 33; Title 42. 
1861 ________________________________ _ 
1862 _________________________________ 13. 
2001 ________________________________ _ 
2002 _________________________________ 4205; Rule 32. 
2003 _________________________________ Rule 32. 
2004 _________________________________ 1963; Title 21. 
2005 ________________________________ _ 
2006 _________________________________ 3651. 
2007 ~ _______________________________ _ 
2008 ________________________________ _ 
2101 _________________________________ 3651. 
2102 _________________________________ 3651. 
2103 _________________________________ 3651. 
2104 _________________________ ~------- 3651, 3653; Rule 38. 
2105 _________________________________ 3653; Rule 32. 
2106 ________________________________ _ 
2201 _________________________________ Scattered in Title 18. 2202 ________________________________ _ 
2203 ________________________________ _ 
2204 ________________________________ _ 
2301 _________________________________ 3575; scattered in Title 18, Title 21. 
2302 _________________________________ 4205,3575; Title 21. . 
2303 __________________________ ~ _____ _ 
2304 ________________________________ _ 
2305 ~ ____________________________ ~___ 3568. 
2306 ________________________________ _ 
3001 _________________________________ 3056, 3061; scattered in Title 18; 

Title 8, Title 28. 3002 ________________________________ _ 
3003 _________________________________ < 

3011 _________________________________ 3052; Title 28. 
3012 _________________________________ Title 21. 
3013 _________________________________ 3056; Title 19, Title 26. 
3015 -' ____________________________ ~___ 3053, 4086; Rule 4, 9, 17, 41. 
3016 _________________________________ 3653, 4206~ 
3017 _________________________________ 3050,4001. 
3018 _________________________________ Title 8. 
3019 _________________________________ 3054; Title 16. < 

3101 _________________________________ 2516. 
3102__________________________________ 2518. 
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S. 1437, AS REPORTED OURRENT LAW ,3103 ____________________________ ~----_ 2518.' 
3104 _____ --_____________ --____________ 2518. 
3104 _____ --___________________ .~-______ '2518. 
3106 _________________________________ : 2517,2518,3504. 
3107 ______________ ~--------___________ 2519. 
3108 __ . __ ~ ____________________________ _ 
3111 ________ ~_________________________ 6002. 
3112 _______ . _____________________ ~_____ 6003. 
3113__________________________________ 6004. 
3114__________________________________ 6005. 
3115__________________________________ 6001; Tiltle 5. 
3121-_________ '________________________ Title V P.L. 91-452. 
3122__________________________________ Title V P.L. 91-452. 
3123 _____ --______________ .:. ___ ..:_________ Title V P.L. 91-452. 
3131 __________________________________ 1751,3059. 
3201 _________________________ - ____ -___ P.L. 91-538. 
3202__________________________________ 3182. 3203 _________________________________ _ 
3211__________________________________ 3181. 
3212__________________________________ 3184, 3187, 3190. 
3213 ___________________________ ._______ 3186, 3193, 3188. 
3214 _______________________ - _________ _ 
3215 _________________________________ _ 
3216 ____ ~_____________________________ 3192-3193. 
3217 _________________________ --------- 3195. 
3301 _________________________ ---______ 3231,3241, Title 48. 
3302 ___ ------------------------------- 3401, 3402. 3303__________________________________ 3041, 3042. 
3311 __________________ ~ _________ ~----- 1073, 3236-3237, 3239. 
3312__________________________________ 3238. 
3313-_________________________________ 3240. 
3401__________________________________ 3006. 
3402__________________________________ 3006. 
3403----------------------------;----- 3006. 3404__________________________________ 3006. 
3405---_______________________________ 3006. 
3501 _____ --_________ ~_________________ 3141. 
3502 _____________________________ ----- 3146. 
3503__________________________________ 3148. 
&504__________________________________ 3148. 
3505---______________________ --------- 3149. 
3506__________________________________ 314~ 

3507 ________________________ ~_________ 3144. 
3508---_______________________________ 3142; 
3509__________________________________ 3043. 
3511 __________________________________ 4084,3012. 
3512 _____ --___________________________ 4282. 
3601 ____________________________ ~ _____ 5001,5032. 
3602 __________________________________ 5034,5036. 
3603 __________________________________ 5032, 503G 5040. 
3604__________________________________ '5042. 
3605__________________________________ 5038. 
3606__________________________________ 5031. 
3611__________________________________ 4244-4246. 3612 _________________________________ _ 
3613 _________________________________ _ 
3614__________________________________ 4241-4242. 
3615 __________________________________ 4243,4247-4248. 
3616 ___________________ ~--------------3701 _________________________________ _ 
3702 _____ --__________________ --_______ 3771. 
3711 _________________________________ _ 
3712 _________________________________ _ 
3713__________________________________ 3501. 
3714 _____ --___________________________ 3577. 
3721 _________________________________ _ 
3722 __________________________________ 3771,3772. 

I 

-- ! 
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S. 1431, AS REPORTED 'CURRENT LAW 
3723 __________ ~----------------------_ Title 28. 3724 _________________________________ ~ 3723,3781,2518. 
3725 _________________________________ _ 
3801 _________________________________ _ 
3802__________________________________ 3654. 
3803 ________ --_-__________ ~___________ 3655. 
3804__________________________________ 4283. 
3805 ___________________ -----__________ 3653. 
3~06__________________________________ 3653. 
3807__________________________________ Title 21. 3811 _________________________________ _ 
3812 _________________________________ _ 
3813 ________ --________________________ 3565; Title 28, Title 26. 
3821 ________ .__________________________ 4082. 
3822__________________________________ 4082. 
3823__________________________________ 4085. 
3824__________________________________ 4163-4164. 3825 _________________________________ _ 
3831 __________________________________ 4205-4206,4208. 
3832__________________________________ '4205, 4207. 
3833__________________________________ 4208. 
3834__________________________________ 4215. 3835 _________________________________ _ 
3841 ________________________________ _ 
3842 _________________________________ 4205. 
3843 _________________________________ 4204,4210-4212. 
3844 __________________________ ._______ 4213. 
3845 _________________________________ 4215. 
3846 ________________________________ _ 
4001 ______________ ~__________________ 43, 44, 492, 544-545, 548, 550, 844, 924, 

962-967, 969, 1082, 1165, 1762, 1955, 
2274, 2513; scattered in other titles. 4002 ________________________________ _ 

4003 _______________________________ ~_ 
4004 ________________________________ _ 
4005 ________________________________ _ 
4011 _________________________________ 1964. 
4012 _________________________________ 1965-1967. 
4013 _________________________________ 1U68. 
4021 _________________________________ 1964; Title 15, Title 39. 
4031 ________________________________ _ 
4101 _________________________________ 1964. 
4102 ________________________________ _ 
4103 _________________________________ 2520. 
4111 ________________________________ _ 
4112 ________________________________ _ 
4113 ________________________________ _ 
4114 ________________________________ _ 
4115 _________________________________ Title 26. 

Auditions to the lJ'edeml Rules of Oriminal Procedure 

RULE CURRENT LAW 5 ____________________________________ 3060(d). 
6.1 ___________________________________ . 3331-3334. 
16 ___________________________________ 3500;3432. 
17(d) ________________________________ 3500. 
20 __________________________________ _ 
25.1 _________________________________ _ 
26.1 __________________________________ 3500. 
32 ___________________________________ 3653. 
35{b) (2) ____________________________ _ 
35(c) _______________________________ _ 
40(c) ________________________________ 3049. 
41(d) ________________________________ 3105,3109. 

o 




