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STUDY OF TRIBAL AND ALASKA NATIVE JUVENILE JUSTICE SYSTEMS
EXECUTIVE SUMMARY

I. INTRODUCTION

This report is required by the Juvenile Justice &
Delinquency Prevention (JIDP) Act of 1974, as
amended. The requirements of the Juvenile Justice
and Delinquency Prevention Amendments of 1988
include:

Sec. 248, (b)(1): Not later than 1 year
after the date of the enactment of the
Juvenile Justice and Delinquency
Prevention Amendments of 1988, the
Administrator shall begin to conduct a
study to determine:

(A) how juveniles who are American
Indians and Alaska Natives and who are
accused of committing offenses on and
near Indian reservations and Alaska Native
villages, respectively, are treated by the
systems of justice administered by Indian
tribes and Alaska Native organizations, res-

1. BACKGROUND

In May of 1987, the National Coalition of State

" Juvenile Justice Advisory Groups noted that the

JIDP Act did not include Indian reservations and
Alaska Native villages in its provisions. The
coalition organized a National Task Force on
Juvenile Justice for Native Americans and Alaska
Natives to study the situation and report to
Congress with recommendations on this matter, A
task force report was completed and transmitted to
Congress in September 1987, The 1988
amendments to the JJDP Act incorporated many of
the task force recommendations and required the
OJIDP Administrator to conduct a study to
determine:

1) how American Indian and Alaska Native juve-
niles are treated by their respective systems of
justice;

2) what financial resources are available to
support community-based alternatives to
incarcerating juveniles; and

pectively, that perform law enforcement
functions;

(B) the amount of financial resources
(including financial assistance provided by
governmental entities) available to Indian
tribes and Alaska Native organizations that
perform law enforcement functions, to
support community-based alternatives to
incarcerating juveniles; and

(C) the extent to which such tribes and
organizations comply with the requirements
specified in paragraphs (12)(A), (13), and
(14) of section 223(a), applicable to the
detention and confinement of juveniles,

The Exccutive Summary presents a description and
a summary of the results of that study,

3) to what extent such tribes and organizations
comply with the three major JIDP Act
requirements: deinstitutionalization, separation,
and jail removal.

In addition, the study aimed to identify promising
approaches for intervening with American Indian
and Alaska Native juvenile offenders; and, in
consultation with American Indians and Alaska
Natives, to preparc recommendations for
improvements in tribal and Native juvenile justice
systems,

The study reported is an examination of
governmental functions administered by Indian
tribes and Alaska Native villages with respect to
juveniles under their jurisdiction. It is not a study
of the treatment of all Indian juveniles who violate
a law because a number of these youth are handled
outside of tribal systems, Nor is it an evaluation of
any individual tribe's or village’s compliance with
the mandates of the JJDP Act. Rather, it is a

EXECUTIVE SUMMARY
Study of Tribal and Alaska Native Juvenile Justice Systems
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review of the extent to which the concepts inherent
in these mandates are, in general, applied within
tribal juvenile justice systems. The study was con-

ducted by the American Indian Law Center, Inc.,
and Walter R, McDonald & Associates, Inc,

III. RESEARCH DESIGN AND METHODOLOGY

Achieving the goals of the study required collecting
and analyzing data from tribes, pueblos, villages and
other government agencies, Several methods were
employed to collect data about tribal, pueblo and
village juvenile justice systems. These included:

1, Existing data and other relevant information
were collected and analyzed, such as U.S,
Burcau of the Census data (1990), national
juveanile justice data (1987), and other sources
of information relevant to tribal juvenile justice,
These sources included federal and state
legistation pertinent to tribal jurisidiction and
governments, federal authorizing statutes and
rules related to a number of funding programs,
analysis of a variety of budget and planning
documents, and interviews with officials
involved with justice or intervention service
programs,

2. A mail questionnaire (All Tribe Survey) was
sent to all federally recognized tribes, pueblos
and villages with the objective of providing each
the opportunity to participate in the study by
reporting basic data regarding the scope of the
juvenile justice systems of federally recognized
tribes, pueblos and villages that were not

available in extant sources, The areas surveyed

included components of their juvenile justice
systems, intervention services, use of secure
facilities, and numbers of juveniles involved in
these systems, A total of 162 of 315 tribes
(51%) participated in the study in some way; 48
of the 185 Alaska Native villages that received
the survey participated (26%).

3. Individual and group interviews were conducted
with key tribal, pueblo and village leaders on-
site at a sample of tribes, pueblos and villages
(site visits), The primary purpose of the site
visit interviews was to claborate on issues too
complex to address in the survey. In Alaska,
representatives of 23 villages were brought
together at four sites to supplement the data
collected through the survey and village site
visits,

According to the 1990 U.S. Census data, there were
266,171 Indians under the age of 18 living on
reservations or tribal trust lands in 1990. Seventy-
four percent of these resided in tribes and villages
participating in the study, Among the 19,242 Alaska
Native juveniles, thirty-two percent lived in villages
participating in the study,

IV.  RESEARCH FINDINGS AND RECOMMENDATIONS

The inadequacy of data systems is a persistent
problem in Indian government administration at all
levels, As a practical matter, national data are
necessary to support program planning, budgeting
and evaluation, and to justify continued and
increased federal funding support for tribal and
Native juvenile justice systems. Neither the Bureau
of Indian Affairs, the Indian Health Service, nor the
Office of Juvenile Justice and Delinquency Preven-
tion have the authority to require tribes to collect
and report data suitable for national policy-making,
For Congress to give them this authority tied, for

EXECUTIVE SUMMARY
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example, to the tribal receipt of federal funds,
would run counter to the federal policy of tribal
self-determination, But the Indian tribes should
consider the development of a voluntary national
data system to support their requests for additional
funding,

Many tribes need assistance in the development of
data systems for their own courts and youth-serving
agencies. The development and improvement of
existing tribal data systems will require technical
assistance and federal funding, Such systems will
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need to integrate data for the tribal planning and
priority setting processes, To accomplish this, the
information must provide data across the full

Recommendation; CONGRESS SHOULD PROVIDE
MORE MONEY FOR TRIBAL COURTS,

Although there is wide debate about the appro-
priate delivery mechanism, virtual unanimous
support was found for increased stable funding
for tribal courts. In light of the importance
given to court systems by Indian and non-Indian
societies alike, Congress should earmark funds
especially to support tribal court systems and
functions in a way that does not further frag-
ment the distribution of political power on each
reservation,

Recommendation: BIA SHOULD IMPROVE ITS
CAPACITY TO COLLECT AND PROCESS JUVENILE
JUSTICE AND LAW ENFORCEMENT DATA.

BIA should improve its own capacity to collect
and process justice system and law enforcement
data within its own system and work with tribes
to enhance their ability to support these
systems. BIA should assess the deficiencies of
the current system and reassume its
responsibility to process data received from the
tribes (and its own staff and agencies that serve
tribes) and provide the tribes with timely
feedback, analysis and summaries of the infor-

spectrum of justice and human service programs at
a level of information appropriate to the service
delivery systems of each tribe,

mation, BIA also should urge tribes to participate
in national data-gathering efforts in support of
federal funding.

Recommendation: QJJIDP SHOULD PROVIDE
TECHNICAL ASSISTANCE TO TRIBES IN THE
PLANNING AND DEVELOPMENT OF JUVENILE
COURT AUTOMATED AND MANUAL SYSTEMS.

OJIDP and other federal agencies with specific
expertise in justice and social service
information systems should provide technical
assistance to tribes in the planning and
development of automated or manual
information systems related to court processing
and youth services provision,

Recommendation: CONGRESS SHOULD INCREASE
THE FUNDING OF TECHNICAL ASSISTANCE
REGARDING INFORMATION SYSTEMS.

Congress should increase the funding of
technical assistance to tribes in order to
improve tribal information systems, The BIA
should oversee the provision of technical
assistance in developing human service and
juvenile justice information systems.

TRIBAL COURTS

Tribal courts are an important part of the tribal
juvenile justice system. Current courts vary in size,
funding, and procedures, Given the range of tribal
systems, it is difficult and inappropriate to
recommead specific standards, funding formulas, or

Recommendation: THE BIA AND QJIDP SHOULD
WORK TOGETHER TO IMPROVE JURIS-
DICTIONAL UNDERSTANDING AMONG COURTS.,

There needs to be a continued effort for
training state and tribal courts to establish their

minimal staffing patterns, The recommendations
below address needs deemed by the study to be
relatively common among tribes, and their
implementation assumes that tribal decisions and
priorities will determine their applicability.

arcas of scparate jurisdiction and concurrent
jurisdiction, This training should be overseen
by OJJIDP and the BIA. Joint custody and
transfer of custody issues requirc further
analysis and resolution in each State.

EXECUTIVE SUMMARY
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Recommendation; BIA AND IHS SHOULD DEFINE
THE RESPONSIBILITY AND RELATIONSHIP OF
THEIR DIRECT SERVICE PROVIDERS TO TRIBAL
COURTS AND TRIBAL GOVERNMENTS,

As the federal agencies charged with providing
services to Indian tribes and Alaska Native
villages, and as primary direct service providers
on many rescrvations, the BIA and THS must
formulate clear policy regarding the roles and
responsibilities that their agencies must fulfill in
support of tribal court orders and dispositions,
consistent with the federal policy of tribal self-
determination and with other applicable federal
law. Where possibie, the relationships of tribal
courts and juvenile justice systems to BIA and
IHS service providers should be analogous to
those of state and federal courts with state and
federal agencics providing the same services in
off-reservation communities. If necessary, these
responsibilities could be defined explicitly in
federal-tribal intergovernmental agreements,
The BIA and IHS should also establish proce-
dures by which tribal courts may communicate
coordination and service delivery issues and
problems to the central administration of these
federal agencies.

Recommendation: THE BIA SHOULD SUPPORT
THE DEVELOPMENT OF INTER-TRIBAL
AGREEMENTS WHICH IMPROVE JUDICIAL
ACCESSIBILITY FOR JUVENILES.

As tribes assess their juvenile justice systems,
some may wish to enter into inter-tribal
arrangements for the shared use of staff for
tribal courts. Inter-tribal arrangements are
formulated with the premise that the integrity
of each tribe’s legal codes will be maintained.
Where such arrangements are developed by the
tribes themselves on a clearly voluntary basis,
the BIA should support and facilitate their
funding,

Recommendation: OJIDP AND THE BIA sHOULD
COORDINATE THEIR TRAINING SUPPORT FOR
TRIBES,

Both the BIA and OJJDP have training plans
which fund tribes and organizations to develop
sessions and curricula for members of the
juvenile justice system. These plans should be
reviewed with a direct focus on whether they
are seaching tribes and meeting tribal needs, A
balance batween centralized training
development and dispersement of training funds
for local usage should be achieved, including
the use of tribally-controlled colleges as a
convenient delivery system.

Tribal legal codes guide the practice of courts in
handling juvenile cases and determine the frame-
work by which youth and family rights are pro-
tected. Although a number of current codes include
many best praitice standards, including provisions
similar to the OJJDP mandates, a number do not.
Tribal codes will likely continue to vary due to the

Recommendation: TRIBES SHOULD UNDERTAXKE

CODES
TO REVIEW THEIR CHILDREN'S CODES,

other codes pertinent to juveniles on a periodic

EXECUTIVE SUMMARY

l Tribes should review their children’s codes and
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variety of circumstances among Indian tribes and
Alaska Native villages. However, some tribal codes
are incomplete or fall short of important juvenile
provisions, not because of local needs, but simply
because they have not been revised for many years.
The following recommendations address the need
for such revisions,

basis, Codes should be amended to address
those standards and initiatives determined to be
relevant to Indian youth and tribal justice
systems, Existing model codes may be useful
during this review process.
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Recomimendation: THE BIA SHOULD UNDERTAKE
TO PROVIDE TECHNICAL ASSISTANCE
REGARDING THE REVISION OF TRIBAL CODES.

Working with OJJDP and appropriate units of
ACYF, the BIA should assist tribal councils and
courts with review aud revision ¢f tribal codes
affecting juveniles,

Recommendation; TRIBES SHOULD REVIEW THEIR
CONSTITUTIONS TO FACILITATE THE
MODIFICATION OF PERTINENT CODES,

Tribal constitutions that still include the
provision that the Secretary of Interior must
approve any revisions to tribal legal codes
should climinate this provision, Removing this
requirecment may expedite the process of
updating existing tribal legal codes,

YCOUTH SERVICES

This study has addressed many facets of tribal
juvenile justice systems. However, as important as
legal codes, courts, and other aspects of juvenile
justice may be, no area is more important to
address than services for youth and their families.
The study has identified both the weaknesses of
current services and the existing and potential
strengths of tribal systems, Clearly, gaps in core
services and the instability of funding from many
service agencies are service delivery policy issues

Recommendation: THE DEPARTMENTS OF THE
INTERIOR AND HEALTH AND HUMAN
SERVICES SHOULD SIGN THE MEMORANDUM
OF AGREEMENT MANDATED IN THE INDIAN
ALCOHOL AND SUBSTANCE ABUSE
PREVENTION AND TREATMENT ACT AND
iMPLEMENT THE ACT AGGRESSIVELY.

The White House, the Office of Management
and Budget, the Secretaries of Interior and
Health and Human Services, the Assistant
Secretary of Interior for Indian Affairs, and the
Director of the Indian Healtk Service should
place at the top of their priority list the
development of a comprehensive and effective
plan to assist Indian tribes and Native villages
in their efforts to combat substance abuse.

The Memorandum of Agreement as mandated
in the Indian Alcohol and Substance Abuse
Prevention and Treatment Act, should be
negotiated and signed between the Departments
of Interior and Health and Human Services.

that need to be addressed. To do so ia the midst of
varying tribal needs and priorities, and the lack of
clarity over tribal, federal and state governmental
responsibility, will require a long term effort. The
recommendations below address some particularly
important service priorities, but more importantly
suggest a general process by which tribes can assess
needs and plan for maintaining and improving their
juvenile justice service delivery system,

With this agreemeat as a basis, BIA and IHS
should work to assure that reservation youth
have improved access to detoxification,
counseling, inpatient, and follow-up
alcohol/substance abuse treatment services.
(See the fifth recommendation under Federal
Funding regarding funding of this initiative.)

Recommendation: THE BIA SHOULD ENCOURAGE
THE DEVELOPMENT OF INTER-TRIBAL
AGREEMENTS WHICH RESULT IN COORDINATED
SERVICES.

Through its Area Offices, the BIA should
undertake to assist tribes in identifying
appropriate and feasible models of inter-tribal
cooperation,  Tribes that wish to share
resources through programs operated under
inter-tribal agreements should be recognized
and encouraged.  Shared resources for
geographically proximate tribes could include
placement services such as shelters, group
homes, residential treatment and detention
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centers. OJIDP should make known to the
BIA models of rural juvenile justice services
which might be of interest to tribal
governments,

Recommendation: OJIDP AND THE BIA SHOULD

ENCOURAGE THE DEVELOPMENT OF STATE-
TRIBAL SERVICE PLANNING AND SERVICE
AGREEMENTS.
OJJDP and the BIA should cooperate to esta-
blish models of joint state-tribal service
planning processes. As part of the state
planning process, OJJIDP should encourage
states to enter into joint planning agreements.
The BIA should serve tribes by promulgating
model agreements,

Recommendation: CONGRESS SHOULD EN-
COURAGETHE DEVELOPMENT OF COMPREHEN-
SIVE JUVENILE JUSTICE PLANS BY EACH TRIBE,
One of the difficulties for tribes is the cate-
gorical nature of program funding and program
development. In times of scarce resources,
cooperation and collaboration appear more
imperative, Nevertheless, there are serious
barriers to such collaboration and joint
planning. The Congress should fund and sup-
port the development of model collaborative
planning processes, which can be implemented
and evaluated, leading to replication of success-
ful efforts. Such plans could be the basis for
evaluating tribal needs and for identifying the
potential tribal, federal and state funding and
service resources available to meet these needs.

Recommendation: THS SHOULD REVIEW ITS PRO-

GRAM OF RESIDENTIAL TREATMENT FACILITIES
FOR SUBSTANCE ABUSING YOUTH,
The locatior of the IHS {acilities for such youth
continues to create problems of service provi-
sion and re-entry of Native American youth,
Tha IHS should conduct a needs assessment to
determine its long range plan for location of
such facilities. Emphasis should be on reducing
the need for out of state and distant placement
of tribal youth requiring such facilities.

Recommendation; CONGRESS AND THE

EXECUTIVE BRANCH SHOULD FACILITATE
MULTI-AGENCY FUNDING OF COMPREHENSIVE
JUVENILE JUSTICE SERVICES AT THE TRIBAL
LEVEL.

In order to address the vast differences in tribal
needs for agency services, efforts should be
made to encourage all federal agencies to
coordinate funding decisions related to each
tribe. The juvenile justice planning process
recommended above may provide the vehicle
for such coordinated decision-making and can
facilitate a focus on filling service gaps and
stabilizing agency services at the tribal level.

Recommendsation: IMMEDIATE ATTENTION

SHOULD BE GIVEN TO BOARDING SCHOOLS,
WITH PARTICULAR ATTENTION TO THEIR ROLE
IN TRIBAL JUVENILE JUSTICE SYSTEMS.

Congress should assure that BIA and contract
boarding schools are equipped and pro-
grammed to meet the actual needs of their
student populations. The Executive branch
should conduct a needs assessment to define
the needs of the boarding school student
populations and seck supplemental appro-
priations to upgrade boarding school programs
to meet those needs. BIA and IHS should
enter into and implement an interagency
agreement concerning services at boarding
schools. BJA should assign specific Central
Office responsibility for boarding schools,
operated by BIA and contract schools, Tribal
and NMative juvenile justice systems should
ensure by written agreement that the use of
boarding schools as resources in any part of the
juvenile justice system is conducted with full
knowledge of the institution and that the insti-
tution is equipped to meet the needs of the
Indian young person. BIA, IHS and tribal
social workurz and other human services
personnel must cooperate with tribal courts
where juvenile procecdings are pending,
particularly with respect to boarding school
placement.

EXECUTIVE SUMMARY
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OFFENSES

Tribal juvenile justice systems operate in a most
complex legal environment, defined by a mix of
tribal, federal, and, in some cases, state statutes.
The responsibilities of tribal, federal, and state
justice agencies are not always clear, To an extent,
jurisdiction over cases defines responsibility, but

Recommendation: THE BIA AND OJJDP SHOULD
SEEK COUNSEL ON THE IMPLICATIONS OF THE
MAJOR CRIMES ACT AND THE INDIAN CIVIL
RIGHTS ACT WITH REGARDS TO JUVENILES,

The Major Crimes Act and the Indian Civil
Rights Act establish parameters of the exercise
of tribal jurisdiction, The development of these
Acts did not take into consideration conditions
regarding juveniles but, nevertheless, the
implementation of juvenile justice is affected by
both pieces of legislation. A serious review of
these Acts should be undertaken with specific
recommendations for Congressional action.

Recommendation: QOJIJDP SHOULD WORK WITH
THE RELEVANT AGENCIES IN THE
DEPARTMENT OF JUSTICE TO REVIEW THE
GUIDELINES CONCERNING THE INTERFACE
BETWEEN U.S. ATTORNEYS AND TRIBAL
JUVENILE OFFENSES.

Complaints still are made regarding the effect
on the administration of tribal justice of the

often is itself either unclear or shared. The
recommendations below suggest how efforts can be
focused on reducing unnecessary overlap of
responsibility and on enhancing coordination where
shared roles remain,

U.S, Attorneys’ decision-making process
regarding prosecution of reservation felonies,
The Department of Justice should establish and
implement guidelines requiring U,S. Attorneys
to make prosecution and declination decisions
in a timely manner and to communicate their
determinations to the appropriate tribal
prosecutors.

Recommendation: TRIBES SHOULD UNDERTAKE
THE REVIEW OF THEIR DETENTION POLICIES
AND PROCEDURES.

Tribes should review their existing procedures
and facilities for detention and incarceration of
juveniles, The focus should be on reducing the
use of secure placement through the develop-
ment of less restrictive alternatives and on

" separation of youth and adults in facilities that
must be used for both populations. OJIDP
should provide technical assistance in under-
standing how other jurisdictions have achieved
these goals,

FEDERAL FUNDING

Because of the unique history of the federal-tribal
relationship, the policy basis underlying federal
assistance to Indian tribal governments in unclear in
some respects. Many Indian tribes have specific
treaty entitlements to services bargained for in
exchange for land cessions or other valuable
considerations; other tribes entered into the trust
relationship with the federal government with the

understanding that they would be treated generally
as Indian tribes are treated, i.e,, that federal services
and assistance were integral parts of the
relationship. The following recommendations
address changes required in current funding
practices to expand and stabilize tribal juvenile
justice systems and the services upon which they
depend,
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Recommendation: CONGRESS SHOULD MANDATE
A COMPREHENSIVE REVIEW OF TRIBAL
ELIGIBILITY FOR ALL FEDERAL DOMESTIC
ASSISTANCE PROGRAMS, INCLUDING THOSE
IMPACTING ON JUVENILE JUSTICE, AND AMEND
THE AUTHORIZING STATUTES WHERE
NECESSARY TO ENSURE APPROPRIATE TRIRAL
PARTICIPATION,

The omission of tribes from federal programs
is often the result of an oversight in the
legislative process rather than a considered
decision by Congress to exclude tribes or
inappropriately to require them to seek federal
assistance through state governments, Congress
should work toward a more deliberate funding
policy for domestic assistance for Indian tribes
which tailors tribal participation to the needs of
tribes and the overall policies of programs.

Recommendsation: CONGRESS SHOULD AUTHORIZE
FEDERAL DOMESTIC ASSISTANCE AGENCIES TO
WAIVE PROGRAM GUIDELINES AND, UNDER
APPROPRIATE CIRCUMSTANCES, STATUTORY
REQUIREMENTS TO FACILITATE JOINT FUNDING
OF TRIBAL PROJECTS, PARTICULARLY IN THE
AREA OF JUVENILE JUSTICE.

One of the important barriers to effective
community-based tribal juvenile justice systems
is the problem of funding tribal programs on
small reservations where the need for a
particular categorical program is too small to
justify a grant. Tribes should be assisted to
create multi-service centers and programs
funded from a variety of federal agencies, which
would increase the number and effectiveness of
comprehensive community programs and
reduce the total cost of services by stressing in-
home and community-based approaches.

Recommendation: THE FEDERAL AGENCIES
SHOULD REVIEW RELEVANT REGULATIONS TO
ASSURE THAT TRIBAL GOVERNMENTS ARE
SPECIFICALLY ELIGIBLE FOR FEDERAL
DOMESTIC ASSISTANCE PROGRARMS.

Tribal governments should be deemed eligible
for all federal domestic assistance programs for
which states and municipalitics are eligible,
unless tribal governments are specifically

EXECUTIVE SUMMARY
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excluded from eligibility in the authorizing
statutes of these programs. Where tribes are
excluded from program eligibility by regulation
rather than by statute, federal agencies should
amend the regulation to include tribal
governments.

Recommendation: FEDERAL AGENCIES SHOULD

REVIEW THEIR LEGISLATIVE MANDATE TO
SERVE IiVDIAN YOUTH.

Federal agencies should clarify the eligibility of
tribal youth and families to such services
through addressing this eligibility in the
pertinent federal regulations related to such
programs and funding, The results of these
analyses should be shared with the states.

Recommendation: THE BIA AND IHS SHOULD

CONTINUE TO MINIMIZE CATEGORICAL
FUNDING BARRIERS TO THE DEVELOPMENT OF
APPROPRIATE SERVICES,

The BIA and IHS should increase their efforts
to allocate funds in block grant fashion, thus
minimizing categorical barriers to the
development of multi-service agencies at the
tribal level. However, provisions must be
sought to ensure that juveniles do not receive
decreased services through such funding
mechanisms.

Recommendation; AN INTER-AGENCY TASK FORCE

ON TRIBAL JUVENILE JUSTICE ISSUES SHOULD
BE ESTABLISHED.

The role of the task force should be to
specifically review the funding of juvenile
services through the BIA and IHS, with the
goal of collaborating and prioritizing program
spending. Arcas which will need legislative
action should be identified. Such a task force
should include specific provision for tribal
consultation,

Recommendation: CONGRESS SHOULD

APPROPRIATE THE AUTHORIZED FUNDING OF
P.L. 99-570.

Congress should support, through the
appropriation of adequate additional funding to
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the BIA and the THS, the implementation of all
provisions of P.L. 99-570 for programs related
to juvenile justice services,

Recommendation; THE DEPARTMENTS OF
INTERIOR AND HEALTH AND HUMAN
SERVICES, THE BUREAU OF INDIAN AFFAIRS
AND THE INDIAN HEALTH SERVICE SHOULD
CONTINUE TO PLACE THE HIGHEST PRIORITY
ON THE IMPLEMENTATION OF P.L. 99-570 AND
THEIR EFFORIS TO COORDINATE THE
ACTIVITIES OF THE TWO AGENCIES ACROSS
THE BOARD,

The memorandum of agrcement between BIA
and IHS has recently been signed, laying the

groundwork for interagency coordination on the
vital topic of alcohol and substance abuse, the
principal causative factor in Indian juvenile
delinquency and a host of other problems.
Implementation of this legislation and the
memorandum of agreement must continue to
be a high priority to make effective assistance
available to Indian tribes and Alaska Native
villages and to their members, In addition,
broader-scale efforts to coordinate between
BIA and IHS have only recently intensified as
a result of the negotiation of the MOA; these
efforts are long overdue ncarly 40 years after
the separation of functions between the two
agencies. These efforts should continue.

PROMISING PROGRAMS

This study has identified some model programs
operated for the benefit of tribal youth and their
families. The potential exists for replication of such
programs and of further program development. It

Recommendation: OJJDP SHOULD UTILIZE ITS
CLEARINGHOUSE CAPABILITIES TO
DISSEMINATE INFORMATION  REGARDING
TRIBAL SERVICES.

The clearinghouse should acquire information
on effective tribal programs, potential funding
sources, and organizations that are available to
provide technical assistance to tribes wishing to
develop new juvenile justice related programs.
A periodic directory of such programs and
resources should be published and disseminated
to all tribes.

is crucial that tribes have a mechanism for sharing
information about effective services for youth and
families,

Recommendation: THE BIA AND QJJDP SHOULD
CO-SPONSOR AN ANNUAL CONFERENCE ON TRIBAL
JUVENILE JUSTICE 1SSUES.

The BIA and OJJDP should sponsor an annual
conference on juvenile justice related services.
Tribal participation should be sought during the
planning process and financial assistance should
be provided to encourage the participation of
the tribes and practitioners in the field of
juvenile justice.

ALASKA AND CALIFORNIA

Tribal self-government which can include juvenile
justice functions is a multi-faceted issue, partly
mired in history and partly determined by social,
political, and cconomic factors, Whether or not a
tribe exercises concurrent jurisdiction over juveniles
depends upon a number of conditions including a
tribe’s interest in handling its own juvenile problems

(which may be affected by their ability to acquire
funds necessary to provide services) and their
perception of services provided by the state, The
recommendations below address the juvenile justice
needs of the two states analyzed in detail on these
issues,
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Recommendation: OJIDP SHOULD ENCOURAGE
THE STATE OF ALASKA TO IMPROVE
COLLABORATION WITH NATIVE VILLAGES.

There is a recognized need to improve the
coordination between state agencies/police/
courts with Native villages in regard to
placement of village youth. OJJDP should take
the initiative of working with the State of
Alaska to develop such procedures,

Recommendation: OJJDP SHOULD ENCOURAGE
THE DEVELOPMENT OF VILLAGE LEVEL
SERVICES FOR JUVENILES.

Although the State has developed a regional
system of services for Native youth, there
remains much to be accomplished in terms of
local services. Due to the small size and
relative isolation of many Native villages,
regionally based services cannot meet all social
service and justice related needs. Programs
employing village residents as staff, such as
those funded through Suicide Precvention
funding, should be encouraged as supplements
to the regional center services, Besides
availability, such services offer the greatest
potential to incorporate traditional and
culturally-sensitive program components which
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villagers typically state are keys to program
effectiveness.

Recommendation: OJJDP SHOULD ENCOURAGE

THE STATE OF CALIFORNIA TO IMPROVE ITS
SERVICES TO NATIVE AMERICAN YOUTH.

The State of California provides virtually all law
enforcement and court functions, and many
cther juvenile justice related services for
Indians living on tribal lands in the state. It is

most important that these juvenile justice

service providers develop a focus on the needs
of the Native American population they serve.
OJJDP should encourage the State to increase
its attention to the needs of, and service
provision to, this population. (0)110) 4
discretionary funds should be directed at this
area of concern,

Recemmendation: IHS SROULD DEVELOP A PLAN

FOR SERVING NATIVE AMERICAN YOUTH IN
NEED OF SUBSTANCE ABUSE TREATMENT
WITHIN THE STATE OF CALIFORNIA,

IHS should develop alternatives to the out-of-
state residential treatment for youth requiring
treatment for alcohol and substance abuse
problems,




CHAPTER ONE
HISTORY

I. INTRODUCTION

This is a study of juvenile justice systems operated
by Indian tribes and Alaska Native villages,
mandated by Congress to determine the status and
conditions of these systems and to seck
recommendations on how they can best be served
by federal juvenile justice programs. The simple
answer, cspecially that most consistent with the
federal policy of tribal self-determination, is that
tribal and Alaska Native village systems need more
financial assistance and more control over policy
and programs.

But virtually any problem area in or out of Indian
affairs calls out for more money. This study, if it is

II. HISTORICAL OVERVIEW

For present purposes, the history of federal Indian
policy can be divided into six periods.! Two
constants common to these eras are the recognition
of tribal self-determination and the interest of the
federal government, and the larger socicty, in
assuring that tribal self-determination be consistent
with farger social goals, The apparent inconsistency
of federal policy can be explained in part by the
differing historical conditions of each era as well as
by different emphasis, affecting the degrée to which
tribal self-determination was allowed. In the
absence of scholarship specifically on juvenile
justice, one must infer how juvenile justice was
administered in cach era consistent with the
prevailing policies.

A, PRE- AND EARLY CONTACT

Prior to contact with Europeans and Euro-
Americans, Indian tribes were fully independent and
self-governing according to their own cultures, The
hundreds of Indian and Native societies living in the
territory now comprising the United States had
hundreds of distinct cultures, religions and
languages.? They were generally tribal societics
governed by religious and social mechanisms such
as clan and kinship systems which defined the

to be of maximum benefit to Congress and to the
Indian tribes and Native villages, must help define
the policy framework within which the tribal role in
juvenile justice is defined.

This introductory chapter will briefly review the
history of federal Indian policy; outline the status of
governance of Indian reservations; and describe the
basic architecture of Indian policy, identifying the
balances which must be struck and the sources of
the policy anomalies which make federal Indian
policy difficult to manage.

mutual rights and obligations of individuals. Clans
and extended families were the principle cohesive
component of most Indian societies. The failure to
understand the function of these organic cultural
mechanisms often led the Europeans, not seeing the
separate formal governmeéntal institutions with
which they were familiar, to coaclude that the
Indian tribes lacked both a government and the
capacity for self-government.  This classic
ethnocentrism has affected much of the history of
Indian law and policy and still affects some views of
tribal government,

Nevertheless the inherent tribal right of self-
government was implicitly recognized by the
Europeans and their successor governments: tribes
were viewed as entities with which treaties could be
concluded. And explicitly, since the earliest days of
Indian/non-Indian contact, the European powers,
their colonies and the newly-formed United States
recognized in the treaties both the political existence
of tribes and some form of land rights.?

B. THE FORMATIVE PERIOD (1787-1871)
The era commonly called the Formative Period
coincides with the use by the United States of
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treaties as the vehicle for dealing with the tribes,
The era saw perhaps the greatest change in the lives
of Indian tribes themselves and in tribal-federal
relations, The early treaties with the tribes
maintained the peace; regulated Indian/non-Indian
trade and other contacts; and provided for the
cession of large tracts of land and the removal of
tribes away from the tide of non-Indian settlement.
Indian tribes were promised continuing self-
government in their homelands or in territories to
which the federal government sought to relocate
them, and they were often promised that they would
never be subject to the jurisdiction of the states.
Later treaties, as federal power grew and the power
of individua! tribes waned, concentrated on the
settlement of tribes on reservations and occasionally
provided for the allotment of tribal land in severalty
to tribal members., Treaty provisions explicitly
promised aid to the tribes as part of the consi-
deration for peace and for the tribal sale of vast
tracts of land,

Despite relatively consistent treaty assurances of
tribal self-government, the treaties do not reflect a
consistent federal policy on jurisdiction, probably
because of the differing historical, political and
military conditions in which each treaty was
negotiated, Some treaties and subsequent practices
provided tribal jurisdiction over all wrongdoers,
Indian and non-Indian; others provided tribal
jurisdiction over Indians and federal jurisdiction
over non-Indians; still others contained provisions
whereby Indians accused of crimes (particularly
against non-Indians) would be tried by the federal
government,

The Congress also enacted 4 number of statutes on
Indian affairs during this period, both to implement
specific treaty provisions and to provide a federal
administrative structure within which federal Indian
policy could be administered. The Departmerit of
War, legislatively established within weeks of the
start of the First Congress, was given the
responsibility to deal with Indian affairs whenever
assigned to do so by the President.* The Act of
May 19, 1796, was the first significant legislation to
make Indians subject to federal eriminal jurisdiction
{f the wrongdoer’s tribe did not punish him within
a specific time, Congress passed a series of so-
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called Trade and Intercourse Acts to govern
Indian/non-Indian relations, the last of which
(passed in 1834) subjected non-Indians found in
Indian territory to federal rather than tribal criminal
jurisdiction.

The federal Indian Service was formally created
within the Departmest of War as the Department
of Indian Affairs in 1834, Congress intended to
clarify the administrative organization of the
Department because the authority of the Executive
branch to appoint Indian agents and the authority of
the agents to establish legal sytems had been called
into question. The Department of the Interior was
created in 1849 and the authority over Indian affairs
was transferred to it.

This period saw a shift in land policy brought about
by changing historical conditions, from defining the
boundaries of Indian country west of the settiement
line, to removal of tribes to the west out of the
expected range of settlement, to settlement of tribes
on reservation homelands with defined boundaries
within or near their aboriginal areas, A consistent
defining theme insisted upon by the tribes was the
preservation of tribal territorial and cultural
integrity and the right of self-government. OCther
aspects of the federal-tribal relationship also
changed. Notwithstanding specific treaty provisions,
an overall package of goods and services evolved
which wag made available to tribes as consideration
for their cooperation with federal policies. This
package of goods and services was intended to help
tribes adjust to the loss of their traditional
economies and to the new way of life on reserva-
tions, but it also had the effect of making tribes
increasingly dependent on the federal government,

By the end of this period most Indian tribes were
settled on reservations and the federal government
was trying to persuade the remaining tribes to
accept reservations which had been designated for
them. In 1871, Congress ended the treaty period by
enacting a law which declared that henceforth
Indian tribes would no longer be considered
independent nations with whom the United States
could contract by treaty (although existing treaties
were left undisturbed).  Although Congress
subsequently dealt with Indian tribes strictly by
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legislation, (which entails action by both Houses of
Congress unlike treaties, which are ratified only by
the Senate), the federal government maintained at
least in theory the bilateral and consensual nature
of the treaty relationship by negotiating agreements
with tribes which merely avoided the use of the
term “"treaty’,  Notwithstanding the obvious
paternalism overlaying much of the history of
federal Indian law and policy, ironically the principle
of consultation with the tribes, including
conditioning the effectiveness of federal statutes on
tribal consent, is still a cornerstone of federal Indian

policy,

C, ALLOTMENT AND ASSIMILATION (1871-
1928)

During the next period, the federal government
attempted to inure tribes to reservation life, destroy
the integrity of tribal cultures, and accuiturate
Indians to non-Indian ways. This period saw the
institution of off-reservation boarding schools
designed to remove Indian children from their
families and, through education, change the Indian
population from one culture to another in a single
generation, During the Peace Policy of the Grant
Administration, reservations were parceled out
among the major Christian denominations as their
exclusive preserves for proselytizing,

In 1882, the United States Supreme Court finally
shattered the notion of the reservation as a federal-
tribal territorial enclave removed from the reach of
state power by deciding United States v.
McBratney,® a case with perhaps the most far-
rcaching impact on future reservation governance of
any in history, McBratney involved the question of
whether the state or federal government had
jurisdiction over the murder by a non-Indian of
another non-Indian within the boundaries of a
reservation®  The Court, after some rather
involved reasoning, held that the state had
jurisdiction where oaly non-Indians were involved,
despite the federal government's obvious interest in
preserving the peace of Indian communities to
protect the Indians themselves and for the sake of
the peace of the larger society. McBraney dealt a
crushing blow to the notion of a territorial definition
of jurisdiction for Indian reservations and
recognized a state governmental interest within

Indian country, The combined scope of federal and
tribal power, no longer free to fill the reservation
territory, had in the future to be defined by legal
abstractions concerning the reach of the federal
Indian power which Congress had chosen to
exercise and whether non-Indian activities on the
reservation affected the federal interest in Indians
sufficiently to bring such activities within the scope
of federal power, McBramey has led directly to the
vastly complicated tribal-federal-state jurisdictional
maze of the present day in which highly theoretical
definitions of sovereignty combine with such factors
as land ownership and individual status to obscure
and confuse governmental authority and
responsibility,

As part of the cffort to reduce the power of
traditional Indian cultural institutions, Courts of
Indian Offenses (CFR courts) were authorized in
1883 by the Commissioner of Indian Affairs,” The
BIA established rules and regulations for the CFR
courts and operated them, including appointing the
personnel. A simplified code published in the Code
of Federal Regulations became law on many
reservations. Despite the establishment of CFR
courts, many tribes continued their traditional tribal
sanctions and struggled to maintain their internal
self-government.

In 1885, Congress formally ended exclusive tribal
jurisdiction over crimes involving only Indians and
vested jurisdiction in the federal courts over the so-
called Seven Major Crimes® in response to public
outrage over the Supreme Court's Crow Dog
decision,” which held that federal courts lacked
criminal jurisdiction over crimes among Indians on
reservations, When Crow Dog killed Spotted Tail on
the Rosebud Sioux Reservation, he was punished by
the law of the tribe, which involved among other
things restitution to the victim’s family. The lack of
capital punishment was considered by the American
public to be such an uncivilized practice that
Congress was forced to assume federal jurisdiction
over certain  felonies between Indians,
Notwithstanding the Major Crimes Act, tribal courts
apparently retain concurrent jurisdiction over
certain felonies to try Indian people for those same
acts enumerated in federal legislation.'
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The Major Crimes Act was challenged in the
Kagama case.)!  Although Kagama has come to
stand for the power of Congress vis a vis the Indian
tribes because of the intrusion of the Major Crimes
Act into internal tribal affairs, tribal and federal
powers were not the contenders in the actual case,
Kagama's lawyers argued, not that he should be
tried by the tribe on whose reservation the crime
was committed (he was accused of the murder of
another Indian on a reservation), but that the State
of California had jurisdiction, The U.S. Supreme
Court held that Congress has plenary power on the
subject of Indian affairs, among other things for the
purpose of protecting the Indians from their non-
Indian neighbors and the states, whom the Court
identified as the Indians’ worst enemies, The Major
Crimes Act laid the basis for federal juridiction over
virtually all felonies on reservations other than those
strictly between non-Indians.

The other major policy of this period culminated in
the passage of the General Allotment Act,'? which
provided for the aliotment in severalty of the tribal
land estate among the members of the tribes and
the sale of the "surpius” land on the reservation to
non-Indians, Several earlier treaties had provided
for the allotment of the tribal estate of particular
tribes, but the General Allotment Act clevated this
practice to a national policy aimed at the conversion
of Indians into farmers and ranchers and the
dissolution of the communally-held tribal land base.
The sale of unallotted land to non-Indians
fragmented the social and cultural integrity of the
reservation, The non-Indian settlers also brought
state jurisdiction with them, giving McBratney a
much greater significance than it might have had in
the days when it merely allowed the state to punish
crimes among transicnt non-Indians who happensd
to be on an Indian rescrvation at the time their
crimes were commitied.

The aftermath of the Allotment Act on many reser-
vations was a period in which individual Indians
were allowed (and in some instances forcedj by
various devicés to sell their land to non-Indians,
greatly increasing the immigration of non-Indians
and further fracturing the integrity of many tribes,
On some reservations as much as 90% of the al-
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lotted land passed out of Indian hands in a few
years, During the period between the passage of
the General Allotment Act and that of the Indian
Reorgznization Act, when the allotment of tribal
land was halted, the total Indian land estate in the
nation droppcd from 138 million acres in 1887 to 48
million acres in 1934,

D. INDIAN REORGANIZATION (1928-1945)
By the 1920's, federal Indian policy was widely
perceived to be a failure, and following a major
policy study during the Hoover Administration,
Congress passed the Indian Reorganization Act in
1934.™  The IRA attempted to redress the
paternalistic policies of the nineteenth and early
twentieth centuries and allow Indian tribes to
govern themselves, for the first time with the
ungrudging support of the federal government. It
sought to revitalize tribal governments by providing
for the rcorganization of Indian tribes into
governmental institutions familiar to non-Indian
America, Among its provisions, the IRA authorized
tribes to adopt constitutions and bylaws, and to
incorporate. A number of tribes adopted
constitutions modeled after one prepared by the
Bureau of Indian Affairs based on non-Indian
constitutional theory and common law concepts
rather than Indian customary law and institutions,
The BIA model constitution also contained
provisions requiring the approval of many tribal
laws by the Secretary of the Interior, However,
these provisions are not required by federal law and
their presence in tribal constitutions unduly restricts
tribes in their exercise of self-government. Some
tribes cstablished their own court systems and
adopted law and order codes patterned on the law
and order code set forth in the Code of Federal
Regulations to govern CFR courts,

Despite its policy of Indian self-government, the
IRA and its associated policies imposed on Indian
tribes unfamiliar forms of government and codes of
law, which proved to be difficult for tribes to
integrate into their societies. Further, federal
policies contemplated the continued delivery of
services to Indian communities by the Bureau of
Indian Affairs and the transfer of Indian education
to the states,
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E, TERMINATION (1945-1960)

The New Deal Policies supporting tribal
independence and development fell out of favor
Juring the Termination Era, replaced by policies
seeking to end the special relationship between
Indian tribes and the United States. Congress
terminated the trust relationship with hundreds of
tribes during this period, many of which have since
been restored to federally-recognized status.
Congress also passed P.L. 83-280,'® which granted
civil and criminal jurisdiction over reservations to
enumerated states and permitted others to assume
jurisdiction at their discretion and without the
consent of the affected tribes, The Termination
Policy was abandoned late in the Eisenhower
Administration due to the opposition of tribes and
their supporters and the reluctance of states to
assume the financial and other burdens that went
with jurisdiction over reservations.

F. SELF-DETERMINATION (1960-PRESENT)
Since the early 1960's, federal policy has been fairly
consistently in fiwor of tribal self-determination and

reservation development. During the 60's, general
federal programs such as those of the War on
Poverty were made available directly to tribes as
governments rather than through the Bureau of
Indian Affairs, The Indian Civil Rights Act!
required tribal consent to future assumptions of civil
and criminal jurisdiction on reservations by state
governments, and it limited tribal governmental
power in accordance with a statutory Bill of Rights
patterned generally after the Constitutional Bill of
Rights.

The 1970’s saw the passage of landmark legislation,
including the Indian Self-Determination and
Educational Assistauce Act,’® the Indian Financing
Act,”® and the Indian Child Welfare Act.®

During the 1980's, tribes have continued to expand
their governmental activities, their cconomic
development efforts, and their plans to assume
greater control over the Burcau of Indian Affairs,
Despite the 1580’s budget cutbacks, Indian tribal
self-determination has continued.

[II. THE NATURE OF GOVERNMENTAL POWER ON INDIAN RESERVATIONS

The history outlined above has produced a
contemporary mix of governmental authority and
responsibility on modern Indian reservations that is
casily the most complicated in the nation and
among the most complicated in the world, In
theory, Indian reservations, as the homelands of
Indian tribal socicties, are governed by federally
recognized Indian tribal governments under the
general and quite limited supervision of the federal
government, Modern federal Indian policy holds
out to these tribal governments the promise of
increasing self-determination and federal assistance
toward development. In fact, Indian reservations
are governed by a patchwork of federal, tribal, state
and municipal governments, frequently contending
for power but often relustant to aceept
responsibility, Yet these governments, despite their
often bitter competition, also often cooperate and
coordinate with each other in areas of mutual
interest.

A, TRIBAL GOVERNMENT

Indian tribal governments are political entities
embodying the inherent sovereignty, the right of
self-government, of the over 400 Indian tribes and
Alaska Native groups in the United States, In
terms of the American system, they are extraconsti-
tutional, That is, their power is inherent rather
than derived from, allocated or limited by the
Constitution of the United States as are the powers
of the federal and state governments which make up
the federal system,® In that sense, they are not a
part of the federal system, But tribal governments
are able to function as governments within their
territories, and their governmental character and
actions are recognized within the federal system, by
virtue of the quasi-diplomatic recognition extended
by the federal government. ‘Thus in another,
practical sense tribal governments are very much a
part of the American system of governments despite
their unique origin and sources of power,
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Although some tribes still have traditional systems
of government, most Indian tribes in the United
States are governed under written constitutions
adopted in the last 60 years, These constitutions,
many of which were adopted pursuant to the Indian
Reocrganization Act, define the powers and
limitations of the tribal government and prescribe
its structure; tribes may also have agreed in treaties
to limit their governmental power, Federal law may
also effectively limit the exercise of tribal power,

The self-determination era has seen major
developments in the role of tribal government,
Prior to about 1965, most of the functions
performed in non-Indian communities by state and
local government were provided or controlled on
Indian reservations and in Alaska Native villages by
the Bureau of Indian Affairs and the Indian Heailth
Service, to the extent that they were provided by
formal governmental structurcs, Indian tribes
lacked the tax base or other sources of income to
support any but the most basic governmental
services and institutions, Furthermore, it had been
the historic policy of the federal government to
discourage tribal self-government and encourage
Indian tribes to rely on the federal government not
only for services but for major policymaking.
Although this policy was formally brought to an end
in the Indian Reorganization Act of 1934,
implementation of the new policy was inconsistent
and the necessary fuading was still lacking.

In the past 25 years, Indian tribes have begun to
develop extensive executive branches and to
administer local government services themselves,
supported by tribal funds, BIA/IHS contract
funds,?? or federal grant funds from federal
domestic assistance agencies. With executive
branches of government, tribes for the first time
could begin to exercise jurisdiction which was
previously only theoretically theirs. These important
developments in tribal government furthered
longstanding tribal desires for self-determination
and were accelerated by supportive federal policies.
They also provided a context from which new
questions arose concerning the jurisdictional
relationship between tribes and state governments.

Chapter One - HISTORY
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These historical trends, particularly the tribal use of
federal funds to support basic community services,
have had several effects important to the present
study, Since many basic tribal services are largely
supported by federal funds, Indian tribes have less
control than states and municipalitics over the
structure of their governments and over the
allocation of funds, Instead, tribal delivery systems
tend to mirror the federal funding patterns, often
having a separate department, office or program
administration for each funding source.?® This
inefficient organizing principle, the result of
inflexible federal guidelines, makes program
coordination or innovative programming difficult for
Indian tribes, Long range planning is also difficult
where basic tribal departments are funded with
federal grant funds whose continued availability is
often in doubt. Even where tribal executive branch
agencies are funded by relatively stable BIA/IHS
coptract funds, they are still dependent on the
federal budget process and the appropriation cycle.
Periodically the Executive branch tries to work out
¢ relizble aad effective system to enable tribes to
reprogram funds to meet needs not foreseen at the
beginning of the hudget cycle, giving them some of
the flexibility esjoyed by other governments, To
date these efforts have not been fully successful.

B. FEDERAL

The Constitution gives Congress the power to
regulate commerce with the Indian tribes which,
along with the Treaty Power and other
miscellaneous federal powers, has been held by the
federal courts to constitute plenary federal power on
the subject of Indian affairs?*  This often
misunderstood plenary power of Congress means
that, once the "Indian power" is properly invoked,
Congress has the power it needs (particularly in
relation to the states) without further reference to
the Doctrine of Enumerated Powers?® The states
are bound by the Supremacy Clause to accede to
Congress’ recognition of tribal governments and
their actions, along with other exercises of Congress’
plenary Indian power.

In relation to the tribes, since neither the
Constitution nor the Congress is the source of tribal
power, neither do they directly limit it*® But
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since many acts of tribal governmental power must
be implemented within or require some form of
support or assistance from the American legal and
governmental systems, Congress can affect the
scope of tribal governmental power by adjusting the
scope of tribal recognition within the American
system, much as the aperture of a lens lets in more
or less light,

In the governance of Indian reservations, the impact
of federal power is felt as both burdens and
benefits, The federal government, through the
Bureau of Indian Affairs, still exercises supervisory
power aver some tribal government activities. It has
the power to approve IRA constitutions and the
power, granted in some constitutions, to approve
many tribal codes including criminal codes, Federal
power limits tribal control over tribal trust
property. It has been used to subject the Indian
people to federal criminal jurisdiction”® and to
subject the Indian people of some reservations to
state jurisdiction without their consent.”®

The federal government also provides direct services
to many Indian rescrvations as a surrogate
municipal government, including law enforcement
and judicial services, The federal government,
through the Bureau of Indian Affairs and the Indian
Health Service, may also contract with tribal
governments to provide funding to the tribes to
administer these same services for themselves,
Some of these benefits are contractually owed by
the United States to the tribes as the result of
treaties in which land was sold by the tribes to the
United States. Others are part of the more general
package of services offered by the United States to
tribes to persuade them to accept reservations and
adapt their way of life to the demands of federal
Indian policy.

Federal agencies in addition to the Bureau of Indian
Affairs and the Indian Health Service have statutory
Indian programs, such as the Office of Indian
Education in the Department of Education and the
Administration for Native Americans in the
Department of Health and Human Services, Indian
tribes may also be cligible for general categorical

assistance from federal agencics on the same basis
as state and municipal governments,

Although the trend of federal policy since the early
1960’s has been away from paternalism and toward
tribal self-determination, the role of the federal
government in the governance of Indian reservations
is still prominent in the direct exercise of power,
direct delivery of services and the control of federal
funds administered by the tribes.

C. STATES AND MUNICIPALITIES
Understanding the governance of Indian
reservations would be relatively simple if power
were allocated strictly on a territorial basis: the
federal and tribal governments alone would share
power. But the McBratney case, holding that the
state can govern on the reservation where only non-
Indian interests are affected, has led to more than
a century of litigation over the scope of the
combined federal/tribal interest, leading to such
vague judicial notions as a test to determine
"interference with tribal self-government”,”' a
judicially-derived limitation on tribal powers
*inconsistent with their status",’? and various other
tests to balance competing federal, tribal and state
interests in the abstract arena of a judicial opinion,
As a practical matter, state and municipal power are
in evidence in various ways on Indian reservations,
States exercise both civil and criminal regulatory
jurisdiction ranging from nearly total on some
reservations to jurisdiction limited substantially to
noo-Indians on others.

As to services, the situation is even more complex.
Given that Indians are citizens of the United States,
they are entitled under the Equal Protection Clause
to equal access to the public services offered by
states and municipalities, Patterns of services on
Indian reservations are highly irregular, having been
affected by changing federal Indian policies (such as
the gradual transfer of education from federal to
state delivery in much of Indian country), the ability
of the tribe to provide services (often dependent on
the size of the tribe and its resources), and the
willingness and ability of the states and
municipalities to deliver services on the reservation
to Indians as well as non-Indians,
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IV, THE POLICY CONTEXT

Federal Indian policy is a complex undertaking.
Within itself, it involves the balancing of policy goals
that are fundamentally contradictory and
inconsistent, the most notable of which are the
policies of federal trusteeship and tribal self-
determination. But beyond its internal anomalies,
federal Indian policy is also difficult to integrate
into the usual channels of national federal policy
and administration. Federal Indian policy is
horizontal in nature, cutting across virtually all
aspects of national domestic policy. Because of this
unique feature, Indian policy cannot be addressed in
isolation but must be related to the larger policy
issues; correspondingly, implementation of national
policies must at some point address their impact on
Indian affairs. This study of tribal and Alaska
Native juvenile justice systems must be understood
against the backdrop of several recurring
implementation issues.

A. TRIBAL SELF-DETERMINATION AND
NATIONAL POLICY
The federal-tribal relationship is modeled on the
original diplomatic treaty relationship between the
United States and the individual Indian tribe.
Indeed, the Coustitutional basis for all of federal
Indian law and policy rests on this essentially
political relationship.”®  Although the relative
power betweea federal and tribal governments has
shifted over the years, for most of the last sixty
years federal Indian policy has acknowledged the
centrality of Indian tribal government and has
promised tribal self-determination. Such a policy
framework can be remarkably sensitive to the
vnique needs of hundreds of small Indian and
Native socicties, But in practical terms, the
individual tribal-federal relationship can also be
cumbersome and inefficient.  Congress, the
Exccutive and the society at large tend to think in
terms of problems and solutions at the national
level. A policy which tries to achieve self-
determination for each tribe, if consistently applicd,
cannot easily allow for central policy definition or
for programs designed and implemented wholesale.

The problem of integration of Indian policy arises
in three areas: federal regulatory policy; federal
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domestic assistance programming policy; and federal
appropriations policy. Due to the broad scope of
Congress’ legislative activity and the complexity of
the congressional committee system, Congress often
fails to consider the possible effect of general
legislation on Indian tribes. When such legislation
is silent on the issue, it is not clear whether
Congress intended Indian tribes to be included and
in what respect.

1. REGULATORY POLICY,

Within the scope of its Enumerated Powers,
Congress has the power to impose general
regulations on the nation as a whole and the
Constitution provides that these federal actions are
supreme over state and local laws. But Congress
does not bave the power to require the states to
exercise their regulatory powers according to federal
standards®, and in such cases Congress
encourages states to adopt federal standards by
providing incentives in the form of federal assistance
for those states who choose to comply. Federal
regulatory statutes are often unclear as to whether
they intend to apply to Indian reservations as well
as the balance of the country and as to whether
federal statutory mandates are intended to apply to
Indian tribal governments,

The Juvenile Justice and Delinquency

. Prevention Act® provides an example of this

practice, The JJDP Act is a statute of general
application which seeks to establish national
standards for juvenile justice administration and to
provide financial assistance to aid states in
complying with these standards and, having done so,
otherwise te improve their juvenile justice systems.
Up through the most recent reauthorization, Indian
tribal governments have been deemed not to be
subject to the statutory mandates, but eligible for
assistance under the act through the governments of
the states in which they are located.

Viewed as an exercise in federal Indian policy
implementation, the problem of inclusion of tribal
governments in such general regulatory schemes is
two-edged. On one side, general regulatory
standards are designed for larger governmental
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units such as states, and often presume the existence
of core state governmental infrastructures such as
permanent governmental agencies and comprehen-
sive legislative provisions providing substantive and
structural frameworks for state and local govern-
ment. Federal standards indiscriminately applied
couild work a hardship on tribal governmonts,
imposing on them practices, procedures and facili-
ties standards appropriate for urban areas, for
larger units of goverment, and for the norms and
expectations of non-Indian society. Imposition of
such standards on tribes could unnecessarily
complicate the functioning of small tribal govern-
ments and add drastically to their cost. On the
other side, tribes pay a political cost when their
regulatory power is not clearly recognized in &
federal statute, The immediate effect is that the
administering federal agency may assume that the
omission of tribal government means that tribes are
not eligible for the associated program assistance.
Of equal importance, where tribal fegulatory power
is not mentioned in a statute, the appearance of a
regulatory vacuum is created, sometimes leaving the
impression that Congress intended state government
to fill the vacuum,

2. PROGRAMMING POLICY.

The integration of Indian policy with national
programs presents three types of problems:
eligibility, delivery system, and program design.
Congress freguently creates broad scale federal
domestic assistance programs without specifying
whether Indian tsibal governments are eligible for
assistance on the same basis &5 other governmants,
Some program cligibility statutes which do not
mention tribal governments explicitly can be read to
include tribes, as when "local governments” or
"general units of government® or similar generic
terms are used, Others cannot be read to include
tribal governments when terms such as "states and
their subdb/isions® are used. It is not clear from an
examinztitn of the legislative history or an analysis
of the purposes of such exslusionary statutory
authorizations that Congress has in every case
decided that tribes should not participate in the
program. In some instances, tribes are unfairly
deprived of the same federal assistance available to
their neighboring governments,

Where tribal governments participate in federal
domestic assistance programs, a variety of delivery
systems are available to include them, They range
from the statutory or administrative creation of a
specialized funding office for Indian programs (an
Indian Desk); a funding setaside in which funds are
granted diiSctly from the federal agency to applicant
tribes; and a flowthrough arrangement in which
funds are transmitted to (ribes through state
governments. Congress does not seem to have a
corzistent theory as to which delivery system is most
suitable to which type of program. The atate
flowthrough model is subject to the most criticism,
Tribes guaerally object to the state flowthrough on
the ground that it forces them to deal with state
governments, with which their relations may already
be strained, often as supplicants notwithstanding
that the tribal share may be specified in the statute,
State governments also often object to the
flowthrough on the ground that it makes them
accountable for funds without the power to demand
accousniability,

Some version of direct funding is preferred by
the tribes and many statc governments, The
experience of the past 25 years scems to show that
whether direct funding shouild be accomplished
through the existing federal administrative
mechanism or through a special Indian Desk varies
from program to program. Ideally, each federal
domestic assistance program must be analyzed
separately to detsrmine the optidgswn delivery
system to serve Indian tribal governments consistent
with overall program goals.

Program design presents a problem when
Indian tribes try to participate in a general federal
program. Programs are often designed with the
assumption that the federal funds will supplement
or enrich an existing permanent program system
supported by state and local tax revenue. In many
cases, tribes cannot afford the core government
service and rely on the federal funds to support that
core set of programs rather than supplement it.
Various program requirements may make it difficult
for tribes to use the federal funds to meet their
basic program n~eds rather than the supplementary
activities intended by the federal program, A
related problem is that federal programs are often
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based on the needs of urban and suburban
governments. Federal funds may be available to
meet these comparatively elaborate needs, but not
available to help provide basic support for tribal
programs, or may unnecessarily complicate
otherwise simple tribal governmental structures.

The overall trend of federal Indian policy of the
past 30 years has Leen in favor of increasing tribal
self-determination. In terms of programming, this
would suggest a movement in the direction of
making federal funds available to Indian tribes with
the fewest programmatic strings attached, allowing
the tribes the maximum discretion to design their
own programs to meet local nceds, This policy goal
is reachable with respect to the core services
available to tribes through the BIA/IHS programs
simply by continuing the directicn of recent years of
making general contracts with tribes and allowing
them great discretion in allocating funds. The
threat to tribal interests in this approach is that
broad categorical programs in the nature of block
grants tend to lack a strong burcaucratic
constituency in the federal government, making
them vulnerable to budget cuts. In order to protect
their budget base in the highly political and
unstructured appropriations process, tribes will
probably find thems:lves in the position of
exchanging one form of accountability for another,
Rather than being accountable for program quality
and resulis within the confines of particular
programs, they wiii have a broader and less
structured political task of accounting to Congress
for program quality and value in order to prevent
budget cuts or justify increases (without the help of
natural allies within the federal bureaucracy).

Unlike the Bureau of Indian Affairs and the
Indian Health Service, other federal domestic
assistance agencies are by their nature
programmatically defined. If these agencies are to
provide Indian tribal governments with a fair share
of assistance to put them on at least an equal basis
with state and local governments vis a vis a
particular program, they will need to be given
guidance by Congress as to their responsibility to
implement federal policies of self-determination in
the context of their categorical programs. [t has
proven to be difficult over the years for tribes to
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make the argument that federal agencies should
provide broadly-conceived assistance to tribes and
allow great flexibility in program design consistent
with tribal self-determination, Congress could, of
course, authorize federal program agencies to fund
tribes with broadly-defined categorical block grants
to balance between tribal self-determination and the
fundamental identity of each federal program.,

Federal Indian programs could easily be
targeted and coordinated to achieve specific results
if an effective mechanism existed to define the
relationships  between the broadly-conceived
programs of BIA/IHS and the categorical
responsibilities of the more general categorical
programs of other agencies. These agencies could
then agree on responsibilities and coordinate their
efforts to reduce the number of tribes and Villages
falling between the cracks, They could also assure
that successful tribal programs would be assured of
continned funding rather than go out of existence
because of a shift in national policies and priorities.
It is most difficult, however, to conceive of a
mechanism to achieve this vitally important
interdepartmental coordination which is consistent
with federal policies of tribal self-determination.
Tribal self-determination rests on the jindividual
relationship between the federal government and a
single tribe. A federal coordination mechanism
which included representatives of tribal governments
would compromise the federal-tribal relationship; a
coordination mechanism which honored the federal-
tribal relationship by including each of the 500-0dd
units of tribal and village government would be
tremendously expensive and unwieldy,

3, APPROPRIATIONS POLICY,

The fundamental issue regarding federal Indian
appropriations policy involves the scope of the
special services and programs offered to Indian
tribal governments (and those offered to Indians
because of their status as Indians), and the role they
are intended to play, and the relationship of these
programs to the programs and services available to
the gencral public. In the society as a whole, the
federal government provides some direct services at
the local level (without assuming the fundamental
role of state and local government) and provides,
through a complex of categorical programs,
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supplementary assistance to state and local
government programs. But ‘he fundamental
responsibility for the core community services lies
with state and local governments.

The structure of federal Indian policy provides
no clear analogous responsibilities. Federal law and
policy acknowledge the centrality of tribal
government as the relevant local government of
Indian reservations, but the basic responsibility to
provide and pay for the necessary governmental
infrastructure and core community services is not
clear, Over the years the federal government has
made promises to tribes in treaties to pay for
certain  services in exchange for valuable
consideration, More generally, Congress has
undertaken to provide certain services to Indian
communities through such agencies as the Bureau
of Indian Affairs and the Indian Health Service,
cither through direct services provided in the
community by federal employees or through
contracts with tribes to provide the same services
with tribal employees. Insofar as these services are
not benefits derived explicitly from treaty
obligations, they are considered to be part of the
larger trust relationship between the federal
government and the Indian tribes, In part they are
the historical survivors of carly federal policy to
mak2 tribes dependent on the federal government
as a means of control, and in part they are based on
the recognition that reservation economic conditions
do not provide sufficient tax base for tribes to pay
for these necessary services for themseives.

Again, federal Indian policy presents a double-
edged sword. Tribes clearly do not have the funds
to assume responsibility to pay for basic community
services, and every analysis of the federal trust
responsibility recognizes that Congress has
undertaken some kind of obligetion to underwrite
the cost of basic government on Indian reservations,
But the scope of Congress’ undertaking is not clear,
In some sense, it appears that the combination of
tribal and federal funds plays the role of state and
local funds off the reservation, that is, to provide
the basic governmental infrastructure and the core
community services, But no guidelines exist to
allocate respoansibilities between tribal and federal
funding responsibilities, Further, even in situations

where the tribe clearly lacks the resources to make
a significant contribution to the cost of its own
government, the historic pattern of services and
appropriations does not suggest that Congress and
the Executive branch operate on the assumption
that the federal government sces itself as the
ultimate guarantor of basic community services on
Indian reservations.

Federal appropriations policy would be greatly
simplified if Congress would address the scope of its
undertaking. If Congress intends that Indian
reservations should have a package of government
services appropriate to meet the needs of the
reservation and at minimum comparable to those
available to similarly situated non-Indian
communities (although few, if any, non-Indian
communities face the economic and social problems
faced by Indian reservations), appropriations
strategics could be clearly guided to achieve t:zse
quantifiable goals within certain time limits, Tribes
would then be able to negotiate responsibilities with
the federal government to determine the relative
mix of tribal and federal funds and the uses to
which they would be put, If, on the other hand,
Congress does not intend to assume these basic
responsibilitics, its trust obligation would seem to
suggest that the federal government add:ress the
question of how these basic services should be met
in Indian communities. Under the preseat system,
Indian communities are often denied the basic
services that are available to similarly situated non-
Indian communities, but it is not clear who is
responsible to correct this discriminatory and unfair
result,

In the past 25 years, tribes have tried to ecase
the pressurc on their own funds and on the
BIA/IHS funds available to them by secking as
much support as possible from other domestic
assistance programs available to state and local
governments. But these funds are often used by
tribés to create programs, that is, to fund basic
infrastructures and core services out of programs
that are designed to supplement core services in
state and local government. This daring and
innovative approach has several disadvantages.
General federal program guidelines tend to
discourage funding basic services (on the
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assumption that federal money should not supplant
the local efforts of state and local governments).
These programs usually are not entitlement
programs and do not undertake to fund all
governments, but only those who survive a
competitive grant process. Thus a federal grant
adminstering agency may have an "Indian program”
which funds 10-20 tribes out of the 500-odd tribes
and Alaska Native villages needing the service, But
the existence of such a limited program effort may
result in the Bureau of Indian Affairs or the Indian
Health Service scaling back its efforts in the same
category on the theory that the need is being met or
that the agency has assumed funding responsibility
in this area, and Congress may come to the same
erroncous result. Thus tribal participation in a
general federal categorical program may have the
ironic result of diminishing what might otherwise
have been the level of federal support to tribes in
the area. And finally, general federal categorical
programs are generally conceived as temporary in
nature. Thus an agency might underwrite a solid
and vital program effort on a reservation for several
years and then discontinue funding, leaving the tribe
with no alternative resource and lacking an
important community service.

Federal appropriations (and programming)
policy could deal with this problem by recognizing
that tribal participation in general federal
categorical programs is of a different nature than
state and local participation, requiring the federal
agency to adopt funding strategies suited to the
tribal situation, encouraging the agency to address
its Indian program on a broader scale than 10-20
tribes, allowing tribes greater flexibility in the use of
funds within the category and providing both for
loager term funding and for a funding transition
irom the general federal program to BIA/IHS
support where the program cannot allow for
permanent funding for tribes. A larger Indian
program cffort on the part of categorical federal
agencies would have a minimal impact on each
agency’s budget and would enable BIA/IHS funds
to be targeted to needs not met by the complex of
federal categorical programs. But unless Congress
addresses the funding/appropriations question in a
disciplined way, most tribes and Villages will
continue to fall between the cracks, between federal
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agencies with a token Indian program and the core
BLA/IHS services,

Finally, Indian tribes and individuals are caught
in a dilemma in appropriations policy, On the
political level, it is in the interest of the tribes to
consider their tribal-federal relationship as central
and to see themselves as the relevant delivery
system for community services on the reservation
rather than to surrender their roles and
responsibilities to state and municipal government.
At the same time, on the fiscal level the tribes pay
an enormous price if all reservation needs are to be
met by tribal and federal “Indian” funds; Indian
needs always compete with other Indian needs in
the appropriations process, with the result that none
of them arc met adequately, Yet Indians as
individuals are citizens, who should be entitled to a
fair share of state and municipal services for which
they are otherwise eligible and who certainly should
be entitled to & fair share of those services which
are administered by state governmeént but funded
largely by the federal government. Under the
present unresolved policies, tribes must apparently
choose between sacrificing  their  political
independence from statz government (a right
bargained for and dearly paid for historically) or
continuing to allow the states to deny services to
reservation Indian people and avoid helping
alleviate conditions on the reservations.

B. THE SIZE AND SCALE OF TRIBAL
GQOVERNMENTS

Indian tribes, in federal law, are domestic
dependent nations.®®  This fundamental legal
principle can be most misleading if uncritically
applied to policy implementation, in that it suggests
that the best model in all respects for tribal
governments is simply that of a small nation
structurally replicating state or federal governments.
In implementing federal Indian policy, it must be
tsmembered that 60% of Indian tribes serve 1000
people or fewer, The issues of size and scale affzct
Indian policies and programs in several ways.

First, siall tribes may simply not be Inrge enough
to be able to adopt the government structures and
techniques suitable for larger jurisdictions. For
example, although maintaining an appropriate

l
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judicial independence is difficult in all goverments,
a strict constitutional separation of powers
containing all the protections offered the judicial
branch in state and federal governments may not be
appropriate in a small community, Too much
judicial independence may give too much power to
the courts in a community composed of a few large
interrelated families, where virtually everyone has
known everyone else all their lives. Separation of
functions and institutions (such as some of the
juvenile justice mandates) which are necessary and
appropriate in larger governmeats may, if
uncritically applied to small tribal governments,
result in unnecessarily complicating government,
diverting resources from basic needs to meet
theoretical needs or provide what amounts to, in
context, luxuries.

Second, the effect of federal program guidelines
often results in tribes having to maintain separate
programs according to funding sources, creating
administrative duplication and waste, Small tribes
may have sufficient need in a broad category (e.g.,
juvenile services) but be unable to justify grants
from more narrowly-defined programs within the
broad category. Even where they can obtain grants
from more than one source in the broader category,
their efforts to combine programs into a functional
program effort appropriate to their needs is often
frustrated by federal program guidelines.

C. SUMMARY

Implementation of federal Indian policy within the
broader context of national policy presents problems
that are complex but not unmanageable, particulaily
if it is understood that these problems by their
nature are not solvable but can be managed
effectively by a balancing process. The federal
legislative process tends to be directed at specific
issues and goals and at least in theory tries to
reward results, The Executive branch also operates,
as it should, according to policy and program goals
and measures itself (and ecnsures its survival
program by program) by the achicvement of
program goals. The Executive must also develop a
manageable set of rules and guidelines that keep
programs within statutory limits, try to ensure
accountability and try to encourage allocation of
funds to achieve their own program goals. It is

difficult in this large and complex but directed set of
processes to implement a policy of true tribal self-
determination. The reality of government is that at
best it is casier for the federal government to assist
Indian tribes the fewer special circumstances and
problems they present.

The tribes themselves must strike balances, They
must try to ensure that their people receive services
to which they are entitled as citizens and to secure
as much assistance as possible to help them deal
with severe economic and social problems without
unduly sacrificing their status as governments and
jeopardizing the survival of their societies, which is
generally believed to depend on their political
independence from the surrounding state and local
governments. The tribal interest in federal domestic
assistance programs on the one hand is based on
the unique relationship between the federal
government and the Indian tribecs and demands
consideration appropriate to that relationship. At
the same time, tribes have a political interest in
being treated by the federal system as other
governments are, with due recognition to their
permanence both with respect to their role as
deliverers of community services and to their police
powers in the community.

The difficulty in conducting a study of tribal and
Native juvenile justice systems, then, (and
particularly in developing suitable
recommendations) stems from the largely
unarticulated balances that are in fact struck by
federal, tribal and state governments,
Recommending block grants to Indian tribes for
juvenile justice (the ultimate self-determination
within the category) does not address the role of the
Bureau of Indian Affairs and the Indian Health
Service relating to juvenile justice, or the question
of whether agencies with related programs in the
Departments of Justice, Health and Human
Services, Labor and Education should be required
to develop targeted Indian programs,
Recommending greater individual federal program
cfforts raises the inescapable spectre of central
program direction. Addressing the problems of
scale implies the solution that tribes might be forced
to participate in intertribal programs which dilute
their basic self-government,
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In summary, then, the following study should be
read and understood against the backdrop of the
history of federal Indian law and policy and the
issues of federal policy implementation. The
balance between national federal policies and tribal
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self-determination can be achieved, but it must be
attended to on a regular basis. Its achievement is a
continuing process. It cannot be achieved once and
for all,
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CHAPTER ONE ENDNOTES

This would include pre-Constitutional Euro-American policy on which historical federal Indian policy is
based.

Although modern scholars classify them into broad linguistic and other groupings, they were probably more
distinct from each other than the European societies, which were related by a common religion, history and
intellectual tradition.

See generally, Johnson v. M'Intosh, 21 U.S, (8 Wheat.) 543 (1823); Cherokee Nation v: Georgia, 30 U,S. (5
Pet,) 1 (1831); Worcester v. Georgia, 31 U S, (6 Pet.) 515 (1832). States could deal with Indian tribes under
the Articles of Confederation and some continued to do so after the ratification of the Constitution, which
gave the exclusive Indian powers to the federal government,

Ch. 7, 1 Stat. 49

United States v. McBratney, 104 U S, 621 (1882),

Possible tribal jurisdiction was not an issue in the case, Several lower courts had already held that states
had jurisdiction in these cases, but this was the first time the Supreme Court had ruled on the question.

See W. Hagan, Indian FPolice and Judges (New Haven: Yale University Press, 1966),

CFR courts, a much greater intrusion into tribal self-government, had been initiated several years before,
but without specific statutory authority, only on some reservations, and with limited subject matter
jurisdiction.

Ex Parte Crow Dog, 109 U.S, 556 (1883).

U.S. v. Wheeler, 435 U S, 313 (1978); Walker v. Rushing, 898 ¥.2d 672 (1991),

U.S. v. Kagama, 118 U.S. 375 (1886).

Ch. 119, 24 Stat, 388 (codified in Title 25, United States Code).

F. Cohen, Handbook of Federal Indian Law, (1982 ed.), see, pp. 127-143,

Institute for Government Research, The Problemn of Indian Administration (L. Meriam, ed.) (Baltimore: The
Johns Hopkins Press, 1928). This study is referred to as the Meriam Report.

Ch. 576, 48 Stat, 984 (codified in Title 25 United States Code).
Act of Aug, 15, 1953, ch, 505, 67 Stat. 588, the so-called *Public Law 280,
P.L. 90-284, §§ 201-701, 82 Stat. 73, 77-81 (Codified at 25 U.S.C. §§ 1301-1341),

Indian Self-Determination and Educational Assistance Act, U.S. Code 1980 Title 25, § 450 et seq. Jan. 4,
1975, P.L. 93-638, 88 Stat, 2203,

Indian Financing Act of 1974, 25 U.S.C. § 1451 et seq.; P.L, 93-262 (April 12, 1974).
25 US.C. § 1901 et seq.; P.L. 95-608 (Nov, 8, 1978).
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Talton v. Mayes, 163 U.S. 376 (1896); Menominee Tribe v, U.S., 391 U.S, 404 (1968).

Indian Self-Determination and Educational Assistance Act, 25 U.S,C, § 450 et seq.; P.L. 93-638 (Jan, 4
1975),

’

State, county and municipal governments have a pre-existing delivery system of relatively long standing and
sufficient size to give them stability to resist being radically reshaped by federal programs.

U.S. v. Kagama, 118 U.S, 375 (1886).

. For example, Congress in exercising the "Indian power" has undertaken many governmental activities,

regulatory and service delivery, which are normally considered part of the off-reservation local government
responsibility and are not normally considered "commerce,” e.g,, health and education,

. Talton v, Mayes; Menominee Tribe v, U.S.

. See generally, Chapter Nine, Tribal Property, F. Cohen, Handbook cf Federal Indian Law (i982 ed.), Michie

Bobbs-Merrill, Charlottesville, Virginia.

. Major Crimes Act, 18 U.S.C. § 1153,
. Act of Aug, 15, 1953, ch. 505, 67 Stat. 588, the so-called "Public Law 280."

. P.L. 96-638, 88 Stat. 2203 (codified at 25 U.S.C. §§ 450-450n, 455-458¢),

Williaras v, Lee, 358 U.S, 217 (1959).
Oliphant v. Suquamish Indian Tribe, 435 U.S. 191 (1978).
Morton v. Mancari, 417 U.S, 535 (1974).

New York v, U.S., 112 S,Ct, 2408 (1992).

. Juvenile Justice and Delinquency Prevention Act of 1974, 42 U.S.C. § 5601 et seq.; P.L. 93-415 Sept. 7, 1974,

Cirerokee Nation v. Georgia, 30 U.S. (5 Pet.) 1 (1831).
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CHAPTER TWO
BACKGROUND AND) METHODOLOGY

I. INTRODUCTION - ORIGIN OF THE STUDY

With the passage of the Juvenile Justice and
Delinquency Prevention Act of 1974 (JIDP Act),
long-debated reforms to the ways juveniles were
handled by the justice system became federal law.
The JIDP Act included a procedure for distributing
funds to states for improving their juvenile justice
systems if they complied with the mandates derived
from the three principles upon which the act was
based:

1. Juveniles should never be locked up for
behavior that would not bring them to the
attention of the justice system if they were 18
years of age or older. This principle is the
basis of the Deinstitutionalization of Status
Offenders Mandate,

2. If there is no alternative to locking juveniles up
in a building that also houses adult criminals,
the juveniles and adults must be kept
completely separate for the protection of the
juveniles, This principls became identified as
the Separation Mandate,

3. No juvenile, regardless of what he or she is
alleged to have done, should be locked up in a
building that is primarily designed to hold adult
offenders, This principle evolved into the Jail
Removal Mandate.

In May of 1987, the National Coalition of State
Juvenile Justice Advisory Groups noted that the
JIDP Act did not include Indian reservations or
Alaska Native villages in its provisions, The
conference organized a National Task Force on
Juvenile Justice for Native Americans and Alagka
Natives to study the situation and report to
Congress with recommendations regarding the
reauthorization of the JJDP Act. The task force
report was completed and transmitted to Congress
in September 1987, The report’s executive summary
states in part:

The intent of the Juvenile Justice and
Delinquency Prevention Act is to ... address

nationwide inadequacies and injustices
occurring in the juvenile justice system.,
The Act was also developed to increase the
capacity of state and local rehabilitation
and delinquency prevention programs, The
Juvenile Justice and Delinquency
Prevention Act has  excluded tribal
populations through various methods
including:  the absence of enabling
legislative provisions, formula funds
distribution for states, de minimis
exceptions, exclusion of Indian concerns
from state plans, The recomnmendations
that are made in this report recognize the
Native American juvenile justice needs, If
these recommendations are adopted, tribes
will be able to access needed resources
and, most importantly, a process will be
established which will encourage interaction
at the tribal, state and federal levels in
providing services to Native
American/Alaska Native juveniles (Norris,
et al,, 1987).

The 1988 amendments to the JIDP Act incor-
porated many of the task force recommendations
and required the OJJDP Administrator to conduct
a study to determine:

1, how juveniles who are American Indians and
Alaska Natives and who are accused of
committing offenses on and near Indian
reservations and Alaska Native villages,
respestively, are treated by the systems of
justice administered by Indian tribes and Alaska
Native organizations, respectively, that perform
law enforcément functions;

2. the amount of financial resources (including
financial assistance provided by governmental
entities) available to Indian tribes and Alaska
Native organizations that perform law
enforcement functions, to support community-
based alternatives to incarcerating juveniles;
and

Chapter Two - BACKGROUND AND METHODOLOGY
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3. the extent to which such tribes and or-
ganizations comply with the requirements
specified in {the three mandates), applicable to
the detention and confinement of juveniles, (42
U.S.C, 5662)

These amendments also required the Administrator
to submit a report to Congress containing a
description of the study and a summary of its
results, The results of this study, conducted by the
American Indian Law Center, Inc., and Walter R,
McDonald & Associates, Inc., (AILC/WRMA), are
reported in this document for use by OJIDP in
making the mandated report to Congress.

The language of the 1988 amerdments to the JJDP
Act limited the scope of the study to juveniles
accused of committing offenses on or near Indian
reservations or Alaska Native villages and to Indian
tribes and Alaska Native organizations that perform
law enforcement functions. For the purposes of this
study, “tribes and villages that perform law
enforcement functions” were defined to include all
tribes, pueblos and Alaska Native villages that
report performing any juvenile justice activities, If
an Indian or Alaska Native juvenile was considered
to have an ongoing relationship with the tribe or
village, or received juvenile justice services from a
tribe or viliage, regardless of where the alleged
offense may have occurred, the juvenile was
considered part of the target population of the
study.

In short, the study reported in this document is an
examination of governmental fzactions administered
by Indian tribes and Alaska Native villages, with
respect to juveniles under their jurisdiction, It is
not a study of the treatment of all Indian juveniles
who violate a law, because a number of these youth
are handled outside of tribal systems. Nor is it an
evaluation of any individual tribe’s or village's
compliance with the mandates of the JJDP Act, but
rather a review of the extent to which the concepts

Chapter Two « BACKGROUND AND METHODOLOGY
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inherent in these mandates are applied, in general,
within tribal juvenile justice systems. To assure that
the study secured the most complete, candid, and
up-to-date information on the status of tribal and
village juvenile justice systems, participating tribes,
pueblos and villages were assured of complete
confidentiality,

The overarching purpose of this study, to provide
Congress with comprehensive information about the
status of juvenile justice as administered by Indian
tribes and Alaska Native villages, is a complex
undertaking in any setting, It has been made more
complex by the variety of jurisdictional constraints
affecting tribes, pueblos and villages. In order to
mect the information needs giving rise to the study,
the research was designed to achieve the following
research goals:

1. Determine how juverniles are treated under
Indian and Alaska Native justice systems,
including the use of secure confinement for
delinquent, status offender, and non-offender
youth,

2. Dectermine the resources available to provide
services for juveniles accused of or adjudicated
for status and delivquency offenses.

3. Summarize the extent to which tribes and
villages have been able to deinstitutionalize
status offenders, separate juvenile offenders
from adult offenders in jail, and remove
juvenile offenders from adult jails.

4, Identify promising approaches for intervening
with juvenile offenders.

5. Prepare, in consultation with American Indians
and Alaska Natives, recommendations for
improvements in tribal and Native juvenile
justice systems,
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II. SUMMARY OF DATA COLLECTION METHODS

Achieving the goals of the study required collecting
and analyzing data from tribes, pueblos, villages and
other government agencies.'  An eclectic
methodology was used that employed several
methods to collect data about tribal and village
juvenile justice, These included: A) the collection

A, EXTANT DATA

Extant data arc those which were compiled for
purposes other than for the present study, The
most comprehensive national system of extant data
is the data base of the U.S. Bureau of the Census.
1980 Census data were used initially to classify
tribes and villages by size of juvenile population for
sampling purposes. Limited reports from the 1990
Census have recently become available in draft form
and are still subject to revision, The population
reported for some tribes in the 1990 Census is
substantially lower than the population recorded by
tribal and BIA records, in part due to possible
undercounts and in part due to redefinition of tribal
boundaries for Census purposes.  Possible
modifications of Census data are under con-
sideration by the U.S. Bureau of Census, In order
to judge the relative frequency of Indian juvenile
offenses in comparison to the nationwide occurrence
of delinquency and status offenses, the most recent
national juvenile justice data (1987) were used
(Snyder, et al,, 1990).

B. THE ALL TRIBE SURVEY

The All Tribe Survey (see Appendix A) was a mail
questionnaire distributed to all federally recognized
tribes on the current BIA mailing list. An
abbreviated survey, modified for clarity and
relevance to Alaska Native issues (see also
Appendix A), was mailed to Alaska Native villages.
The objective of the All Tribe Survey (ATS) was to
provide each tribe and village the opportunity to

and reanalysis of extant data; B} a mail question-
naire sent to all federally recognized tribes and
villages (All Tribe Survey); and C) individual and
group interviews with key tribal and village leaders
on-site at a sample of tribes and villages (site visits),
Each data collection process is outlined below,

The study team reviewed a number of other sources
of information relevant to tribal juvenile justice.
These reviews included federal and state legislation
pertinent to tribal jurisdiction and governments.
Federal authorizing statutes and rules related to a
number of funding programs were reviewed, and a
variety of budget and planning documents were
analyzed, Team members contacted, and/or met
with, several officials involved with justice or

intervention service programs to obtain information

regarding their programs and to assess problem
areas from the perspective of Indian and non-Indian
program staff.

The Advisory Board for this study also provided
substantial information for the report, as well as
proposed a number of useful suggestions regarding
the interpretation of data and overall conclusions of
the study.

participate in the study by reporting basic data
regarding the scope of the juvenile justice systems
of federally recognized tribes and villages that were
not available in extant sources. The areas surveyed
included the components of their juvenile justice
systems, intervention services, use of secure
facilities, and numbers of juveniles involved in these
systems,
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C. THE SITE VISITS

The site visits involved the collection of data from
a sample of tribes and villages through semi-
structured individual and group interviews with key
juvenile justice personnel, review of existing records,
and observation, This data collection effort entailed
making site visits of three to five days in length to
a purposive sample of twenty tribes and three
Alaska Native villages, The tribes and villages
included in the sample were selected according to
geographic location, size of juvenile population, and
jurisdictional purview relative to P,L. 83-280,

The primary purpose of the on-site interviews was
to elaborate on issues too complex to address in the
ATS. The site visits had several objectives:

1. to collect in-depth information and anecdotal
data on how the various tribal and village
agencies handle juvenile offenders, and on
issues affecting juvenile justice;

2. to expand and verify the database provided by
the All Tribe Survey and extant data;

3. to determine the policies and practices guiding
tribal and village government efforts to handle,
care for, and rehabilitate juvenile offenders;

4, to identify federal assistance programs and
resources available and employed in handling
juvenile offenders;

5. to identify other programs and resources that
are accessible and utilized for handling juvenile
offenders; and

6. to describe, assess, and record information on
promising programs and innovative practices
developed and utilized to assist in handling
juvenile offenders.

In Alaska, representatives of 23 villages were
brought together at four sites to supplement the
data collected through the survey and village site
visits, Most of these villages have a very small
population (less than 100) and are geographically
isolated, thus both mail and telephone contact is
sometimes difficult to establish,

III. TRIBAL AND VILLAGE PARTICIPATION

The extent to which the data reported in the study
are representative of juvenile justice as administered
by Indian tribes and Alaska Native villages is
somewhat dependent upon the proportion of tribes
and villages that participated, and the Indian
juvenile population they represeat. In order to
avoid problems of interpretation, several methods
were used to increase the response rate for the
survey and other participation in the study, The
field was alerted to the study by letter, newsletter
articles, and additional publicity through members
of national organizations who participated in the
advisory group. Special arrangements were made to
meet the needs of collecting data in Alaska,
including modifications of the survey instrument and
the convening of four focus groups. The mail
survey was ¢nhanced by intense telephone follow-up
and interviewing, Each tribe or village was called to
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ensure that it received the survey and to encourage
response,  These calls also served to answer
questions and to clarify any confusion regarding the
ATS., Tribes and villages believed to perform
juvenile justice functions were targeted to assure an
appropriate response rate from them. These
techniques were successful in eliciting responses
from a substantial number of tribes,

The ATS was mailed to every tribe on the most
current list available from BIA in early 1991 when
the study was initiated and to every Alaska Native
village on the current list used by Rural Alaska
Community Action Program (RurAL CAP),
Anchorage, Alaska. Some combinations of tribes
and villages responded jointly, so that it was
neccessary to eliminate duplications, When these
duplications were climinated, a total of 315
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remained. Of these, a total of 162 tribes (51.4%)
participated in the study in some way and 150
(47.6%) returned a completed ATS in time to be
included in the analysis. Ninety-three (62%) of the
tribes that responded indicated that they administer
some juvenile justice activities and, for the purposes
of the study, were deemed to provide law enforce-
ment functions, Much of this report will focus on
the responses from these ninety-three tribes,

Of the 185 Alaska Native villages that received the

A, JURISDICTION

As describad in more detail in Chapter One, issucs
of jurisdiction relating to Indian tribes are complex.
Many tribes exercise exclusive jurisdiction over
Indian youth while on the reservation, except for
offenses covered by the Major Crimes Act. For the
balance of this report, these tribes are referred to as
“exclusive jurisdiction tribes” and include 72 of the
93 tribes reporting on the ATS that they administer
juvenile justice services. These tribes also include
those that were previously under P,L. 83-280
jurisdiction, but have since reassumed jurisdiction,
Some tribes, and all Alaska Native villages except
Metlakatla, do not bave exclusive jurisdiction
because the state has jurisdiction over juvenile
offenders by virtue of P.L. 83-280 or other federal
statutes. However, some of these tribes exercise
concurrent jurisdiction over juveniles, so that some
juvenile justice services or functions are adminis-

B. JUVENILE POPULATION

The population of Indian juveniles represented by
the participating tribes and villages was determined
using the 1990 Census data. According to the
Census, there were 266,171 Indians under the age of
18 living on reservations or tribal trust lands in
1990. The 150 tribes responding to the ATS in time
to be included in the quantitative analyses that
follow in this report include 196,950 (74.0%) Indians
under the age of 18. The 93 tribes that indicated
they administered some juvenile justice functions

survey, 34 replied to the survey and an additional 14
submitted their village data in the focus groups, so
that a total of 48 villages (25.9%) participated in the
study. Most do not administer juvenile justice
activities as defined by this study,

The tribes that participated in the study are

generally representative of all tribes in terms of the
distribution of jurisdictional status, population size
and geographical distribution.

tered by the tribe and others by the state(s) in
which the reservation is located. These tribes are
referred to subsequently as "concurrent jurisdiction
tribes” and include 21 of the 93 tribes administering
juvenile justice activitics that responded to the ATS.

Of the 315 tribes included in the study, 148 (47.0%)
have been identified as tribes that are not under
state jurisdiction and 187 (53.0%) tribes that are.
ATS responses included 56.8% of the former and
388% of the latter tribes, Since exclusive
jurisdiction tribes genecrally have greater
responsibility for juvenile justice functions, they
were oversampled for the site visits. Site visits were
made to 14 of the exclusive jurisdiction tribes
(9.5%) and 6 tribes (3.5%) that arc under state
jurisdiction but may be exercising concurrent
jurisdiction,

account for 26.5% of the total number of tribes, but
654% of the total Indian juveniles less than 18
years of age. These tribes formed the basic sample
for the data analyses used in this report, An
additional 57 (18.1%) tribes, representing 22,887
(8.6%) of the Indian juvenile population, completed
the ATS but indicated that they administer no
juvenile justice activities. Because these tribes have
little involvement in the juvenile justice system, their
responses have not been included in the major
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analyses of this report, The Census also reported
19,242 Alaska Native juveniles aged 0-18 living in
Alaska Native villages, The 48 villages that
participated in the study included 6,212 (32.3%) of

the juveniles in this age range, Exhibit 2.1 shows
the juveniles included in the study compared to all
Indian and Alaska Native Juveniles.

Exhibit 2.1

POPULATION OF INDIAN and ALASKA NATIVE JUVENILES RESIDING IN TRIBES and

VILLAGES INCLUDED IN THE STUDY

Total Residing in Tribes & % in Study
Villages in Study
Indian Juveniles 266,171 196,950 740 %
Alaska Native Juveniles 19,242 6,212 R3%
R A R IR E— RTIT

As shown above, the study received responses frosa
tribes that, taken as a whole, include a substantial
portion of juveniles that reside on reservations, In
addition, the responding tribes were typical of the
variation in tribal size that exists across the country,
Based upon the 1990 Census data, 158 tribes have
fewer than 100 Indian juveniles under 18 years of
age. Of these 44.3% responded with a completed
ATS. An additional 105 tribes had a population of

100 - 999 Indians less than 18 years old, with 42.8%
submitting a completed ATS, Oaly 52 tribes had a
population of 1,000 or more Indian juveniles under
18 years of age; however, 673% of these tribes
submitted an ATS, Site visits were made to tribes
in each of tkese juvenile population categories,
except for tribes with under 100 juveniles, Exhibit
2.2 presents tribes responding to the ATS by their
juvenile population size.

Exhibit 2.2
ALL U.S. TRIBES COMPARED TO TRIBES
RESPONDING TO ALL TRIBE SURVEY
# of Tribes by Size All USS. Tribes Responding Tribes % of Tribes
(Juvenile Pop, Responding
Ages 0-18)
00-99 158 70 44.3%
100-999 105 45 42.8%
1,000 + 52 35 613%
TOTAL 315 150 47.6%
e U S - ey
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The 93 tribes that reported on the ATS that they
administer some juvenile justice activities include
some of the smallest tribes as well as the largest,
Overall, 14 percent of the 93 tribes reported a
population of fewer than 100 youth aged 10 through
17. An additional 30 percent reported a populatior.
of 100-299 juvenilss from 10 to 18 years of age.
Only 7.5 percent reported a population of 5,000 or
more juveniles in this age range. The smallest tribe
administering juvenile justice activities reported a

juvenile population of 18, The largest tribe re-

ported a population of 41,956 Indian juveniles in the
10 through 17 age range. The average juvenile
population for the 93 tribes reporting that they
administer some juvenile justice activities was 1,623
(1,184 with the largest tribe excluded). Exclusive
jurisdiction tribes, with an average juvenile
population of 1,966 (1,296 with the largest tribe
excluded), are conmsiderably larger than those
operating under state jurisdiction, which have an
average juvenile Indian population of 446. This
difference is depicted graphically in Exhibit 2.3,

EXHIBIT 2.3
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I NDI AN JUVENILE POPULATI ON
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C. GEOGRAPHIC DISTRIBUTION OF TRIBES

The Indian tribes are dispersed fairly widely across
the country, but can be grouped into roughly four
areas: FEast, Northern Plains, Southwest, and
Northwest., A total of 21 tribes are located in the
East, of which 42.3% submitted an ATS, Of the 45
Northera Plains tribes, 57.8% submitied an ATS.
The Southwest includes over 200 tribes. An ATS
was received from 41.5% of the Southwest tribes.
The Northwest includés 49 tribes, 65.3% of which
responded with a completed ATS. Tribes from all
of the above geographical arcas were visited by the
study team,

In addition to the Indian tribes located within the
contiguous 48 states, the study inclifed juvenile
justice issues pertaining to Nativs Americans
residing in Alaska, Non-urban Alaska Natives
generally reside in villages which are widely
dispersed across the state. As stated carlier, 185
fdaska villages received the ATS and 25.9%
responded through the ATS itself or through focus
group sessions conducted by the study team,
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IV.  DATA ANALYSIS

Upon receipt, completed ATS forms were logged
and an initial screening was done to assure that the
subset of key questions were answered by the tribe
and that identifying information was included on the
form. Conflicting responses were noted by the
screener, As necessary, follow-up phone calls were
made to respondent tribes in order to obtain critical
data that were missing or to clarify discrepancies in
responses.

Upon completion of this initial quality control
screening, the data from the forms were entered
into a specially designed automated information
system, Turn-around documents which included all
entered data were produced and checked for
accuracy of data entry. Errors were corrected and
new turn-around documents produced and checked.

Due to the fact that most of the data on the ATS
were designed to be descriptive in nature, and

V. SUMMARY AND CONCLUSIONS

The tribes participating in the study include a
reasonable representation of most categories of
tribes both in terms of the survey data acquired
from the ATS and the more qualitative data gleaned
from the site visits. The tribes responding to the
ATS, and those to which site visits were made,
represent a wide range of geographic and size
variation and reflect the diversity of tribal
demographics. Consequently, we beligve that the
results of this study accurately reflect the status of
juvenile justice as administered by American Indian
tribes and Alaska Native villages.

Although the level of participation of tribes in this
study was positive, the difficulties of compiling
complete, accurate and comparable data across all
tribes became apparent, Tribes’ abilities to supply

Chapter Two - BACKGROUND AND METHODOLOGY
Study of Tribal and Alaska Native Juvenlle Justice Systems

that many of the numerical data provided by the
tribes were estimates, the data did not warrant
claborate statistical analysis. Totals, averages,
percentages, and cross tabulations were used.
Analytical reports were generated using spreadsheet
software. Results related to all data supplied by the
ATS's were reviewed and analyzed by the study
team, Many of the most pertinent results are
presented in tabular form in this report.

A number of tribes provided copies of their tribal
codes related to juveniles, A sample of these codes
received special analysis to study the QJIDP
mandates more closely and to examine other issues
related to the handling of juvenile offenders by
tribal courts. Codes were reviewed, with the
assistance of a tribal court judge, and results of this
comparative analysis were recorded in a matrix of
pertinent factors, These results are incorporated in
Chapter Four,

specific numbérs of children involved in status and
delinquent offenses varied among the responding
tribes, with some tribes clearly unable to provide
statistics from their court caseloads. Provision of
budget and funding source data was equally varied
among the responding tribes. The problem is
further exacerbated by the lack of Indian-specific
data in some federal and state government agencies,

Inability to obtain important caseload, services and
budget data has implications far beyond juvenile
justice services, The inability of some tribes to
maintain and report accurate service, budget, and
nceds data is a substantial limitation in service
planning, funds acquisition, and tribal advocacy
endeavors as well,
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V1. RECOMMENDATIONS

The inadequacy of data systems is a persistent
problem in Indian government administration at all
levels, As a practical matter, national data are
necessary to support program planning, budgeting
and evaluation, and to justify continued and
increased federal funding support for tribal and
Native juvenile justicz systems. The Bureau of
Indian Affairs, the Indian Health Service and the
Office of Juvenile Justice and Delinquency Pre-
vention do not have authority to require tribes to
collect and report data suitable for national
policymaking. For Congress to give them this
authority tied, for example, to the tribal receipt of
federal funds, would run counter to the federal
policy of tribal self-determination. But the Indian
tribes should consider the development of a
voluntary national data system to support their
requests for additional funding.

Many tribes need assistance in the development of
data systems for their own courts and youth serving
agencies. The development and improvement of
existing tribal data systems will require technical
assistance cfforts and federal funding. Such systems
will need to integrate data for tribal planning and
priority setting processes. To accomplish this, the
information must provide data across the full
spectrum of justice and human services at a level of
information appropriate to the service delivery
system of each tribe.

2.1 BIA SHOULD IMPROVE ITS CAPACITY TO
COLLECT AND PROCESS JUVENILE JUSTICE AND
LAW ENFORCEMENT DATA.

BIA should improve its own capacity to collect
and process justice system and law enforce-

ment data within its own system and work with
tribes to enhance their ability to support these
systems.? BIA should assess the deficiencies of
the current system and reassume its responsi-
bility to process data received from the tribes
(and its own staff and agencies that serve
tribes) and provide the tribes with timely feed-
back, analysis and summaries of the informa-
tion. BIA also should urge tribes to participate
in national data-gathering efforts in support of
federal funding.

22 OJIDP SHOULD PROVIDE TECHNICAL
ASSISTANCE TO TRIBES IN THE PLANNING AND
DEVELOPMENT OF JUVENILE COURT
AUTOMATED AND MANUAL SYSTEMS,

QJJDP and other federal agencies with specific
expertise in justice system and social service
information systems should provide technical
assistance to tribes in the planning and
development of automated and manual
information systems related to court processing
and youth services provision.

2.3 CONGRESS SHOULD INCREASE THE FUNDING
OF TECHNICAL ASSISTANCE REGARDING
INFORMATION SYSTEMS.

Congress should increase the funding of
technical assistance to tribes in order to
improve tribal human services and juvenile
justice information systems,
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CHAPTER TWO ENDNOTES

1. Hereafter, the report adopts the language used by Congress in requiring the study, Thus, the references
made to tribes and villages should be read to include pueblos as well,

2, The Tribal and Burecau Law Enforcement Services Automated Data Report, an annual report on
offenses and dispositions, has been in place for a number of years. However, the last official publication
of this report (at the time of this study) was the 1985 report (1984 data).
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CHAPTER THREE
TRIBAL COURTS

i. INTRODUCTION - TRIBAL COURTS AND JURISDICTION WITHIN INDIAN COUNTRY

The exercise of tribal judicial power is as diverse as
the tribes themselves, Three types of courts
exercise jurisdiction within Indian country today in
conjunction with tribal governments: traditional
justice systems, Courts of Indian Offenses (referred
to as CFR courts) and tribal courts. The majoriiy
of federally recognized tribes outside of Alaska and
California have established courts of general
jurisdiction.! That is to say, these tribes exercise
civil and criminal jurisdiction comparable to that of
the states, limited only by the tribal constitution
itself or by federal action?  Many tribal
governments have established combinations of tribal
courts and traditional justice systems or recognize
the operation of CFR courts as complementary to
tribal courts and traditional justice systems,

A number of tribes employ traditional practices for
dispute resolution, including counseling by extended
family members or traditional leaders, intra-family
and community-wide meetings, although few have
retained solely traditional systems. Traditional
justice systems provide informal and fsymal dispute
resolution. Most traditional legal systems operate
under customary law and procedure which,
ordinarily, is not written. Traditional justice systems
also recognize the authority of individuals or groups
such as tribal leaders or tribal councils to resolve
disputes. The authority of tribal leaders and
councils in traditional systems, since it is not based
on written law, derives from the coatinuing
adherence of tribal members to long held beliefs
and principiss.

Courts of Indian Offenses (CFR Courts) exercise
federal authority and thus are outside the scope of
this study® They receive annual appropriations
from Congress, although their establishment was
never explicitly authorized by statute. Although as
federal entities they would appear to be subject to
constitutional restrictions, it is not clear whether
and in what sense general federal statutory
mandates apply to them. CFR Courts have been
recognized by federal courts as possessing authority

similar to tribal courts.* They may apply tribal
ordinances designed to preserve the peace and
welfare of the tribe if approved by the Secretary of
the Interior® A few CFR courts appear to be
operated to some extent by the tribes they serve.

In the last thirty years, tribal judicial functions
increasingly have been carried out by systems and
institutions similar to those of non-Indians rather
than by legal systems based solely on traditional
practices of the tribe. But even in non-traditional
systems, tribal dispute resolution takes many forms
and may be exercised by appointed or elected
judges, tribal leaders designated by tradition or
culture, or intertribal court systems by grant of
tribal authority,

Tribal courts operate under codes developed by the
tribes.® These codes sometimes are patterned after
the code governing the Courts of Indian Offenses
found in the Code of Federal Regulations or
prototypes developed by the BIA after the
enactment of the Indian Reorganizatien Act. For
the most part, the operation of tribal courts is
similar to those of rural state or county courts even
though the jurisdiction of tribal courts may be
broader.

The All Tribe Survey was mailed to the federally
recognized tribal governments listed in the Bureau
of Indian Affairs records dated October, 1990.
Ninety-three tribes with tribal courts responded to
the ATS. In addition, seven tribes with traditional
legal systems responded to the ATS,

{n addition to tribes, federal and state governments
may exercise jurisdiction over juveniles living within
the boundaries of Indian reservations and in Indian
country” Federal criminal jurisdiction may be
exercised in one of two ways: in federal district
court through the Major Crimes Act and the
(General Crimes Act® and in Courts of Indian
Offenses (CFR Courts). Murder and lesser
included offenses, such as manslaugliter, are not
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included in the jurisdiction of the Courts of Indian
Offenses, When suck crimes are commitied,
charges cannot be brought in CFR court, apparently
because they are not enumerated offenses in the
CFR and because the wrongdoer can be prosecuied
in federal district court under the Major Crimes
Act. If the US, Attorney declines prosecution
nothing further can be done at the reservation level.

Federal jurisdiction over Indians also exists in tribes
with tribal courts, but only for offenses defined in
the Major Crimes Act. (This applies to both adults
and juveniles)) Unlike tribes with CFR Courts,
those with tribal courts may exercise jurisdiction
concurrent to the federal system in cases involving
major offenses, However, tribes will usually defer
to federal jurisdiction in these cases because of the
sentencing limitations imposed on tribal courts by
the Indian Civil Rights Act, Even so, if federal
jurisdiction is declined, the tribc may attempt to
impose its rather limited sanctions and interventions
to prevent the crime from going unpunished
altogether,

Ii, TRIBAL JUVENILE COURT PROCESS

As indicated throughout this report, tribal courts
patterned on non-Indian courts have been
developed by some tribes, depending, to some
degree, on each tribe's customs and needs. Courts
patterned after English law principles originally
developed as a result of outside pressures, the most
notable being the enactment of the Indian
Reorganization Act and the Indian Civil Rights Act,
Separate children's courts are a relatively receat
innovation for tribes and not all tribes have separate
codes, courts, judges, or procedures for children,
Although there are generally recognized juvenile
court procedures, states have developed approaches
that meet local needs and may differ from another
state's court procedures, The same can be said for
tribes. The following describes a generally-
acknowledged process, but does not deal with
specific tribal differences,

Custom or traditional tribal court practices were not
examined during this study and we do not attempt
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State jurisdiction over Indians on rescrvations
occurs through Congressional authorization, most
commonly P.L. 83-280 (PL 280)° A grant of
jurisdiction to states under PL 280 did not explicitly
divest the tribes of civil or criminal jurisdiction,"
This study identified a number of tribes exercising

delinquency jurisdiction under tribal law concurrent .

to that exercised by states, Tribes elected to
exercise jurisdiction over their juveniles because of
(1) the refusal of states and counties to provide law
enforcement or services and/or (2) the reluctance
of tribes to place their children in the custody of
state courts and agencies, The study also identified
many tribes within PL 280 states or similar
jurisdictions which have established courts of special
jurisdiction, primarily to review matters arising
under the Indian Child Welfare Act, abuse and
neglect, dependency, or to enforce other regulatory
authority, such as hunting and fishing. State
jurisdiction over Indian juveniles also occurs when
crimes are committed outside reservation
boundaries. In some cases the state may transfer
the juvenile to tribal court, cither before or after
state actions are taken.

to describe any process used in such courts.
However, the Navajo Peacemakers Court has a
process manual available which sets up a uniform
procedure throughout the Navajo Nation, but does
not attempt to cover substantive issues,

A juvenile accused of committing a delinquent
offense or a status offense ordinarily is brought into
a tribal juvenile system in one of several ways:
being apprehended at the time of the violation; as
a result of being detained by an officer with
reasonable suspicion to believe the juvenile has
committed an offense; as a result of a complaint
being filed with law enforcement; as a result of a
custody order or warrant being issued; or, as a
result of a petition being filed in tribal court. Being
caught in the act is most likely to result in a minor
being taken into custody only temporarily, until
parents or family can be notified to retrieve the
minor.

e e
T
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The majority of tribal juvenile law practice is
patterned on the rehabilitative, rather than the
punitive mode, which also reflects many tribes’
traditional philosophy regarding children. Most
tribes, thus, do not place a minor in a lockup facility
unless no other alternative is available, and then
oaly for very short periods. A number of tribes
cannot hold a juvenile because they do not have
access to any lockup facility, If a child is taken into
custody and held for any period longer than needed
for notification of family and pick up, the reason is
cither because the child needs to be detoxified (the
most likely reason) or the child bas committed a
violent crime (least likely reason since the consensus
in interviews is that violent juvenile crimes are
rare).

Most codes provide some kind of mechanism to
review detention of juveniles - i.c., requiring the
scheduling of a court custody or detention hearing
within a short period of time (24 to 72 hours) after
a child is taken into custody to determine the
propriety of the custody if the child has not been
released earlier, A number of law enforcement
officers stated during interviews that they often
merely warn and send a minor home when they
observe an infraction and some codes recognize this
authority of police officers. (See Model Children's
Code, 1981, AILC, Inc.; Tribal Juvenile Justice Code,
1987, NI1JC, Inc))

If a minor is not relecased immediately, certain
tribes have authorized an official to review the
detention and release the minor according to set
eriteria, The custody or detention hearing is held
when detention is continued despite this review,
This or some other kind of preliminary hearing is
held also to test the sufficiency of probable cause,
and to determine the necessity of continued
detention. In many instances, if the juvenile and the
parents admit the allegations and agree that
disposition is appropriate, the court may
immediately proceed to disposition, with or without
a probation report, even if a petition has not been
filed. The judicial personnel i the small
communities are very likely to know the juvenile
and not neced a report. In addition, the
overwhelming majority of dispositions involve
ordering the juvenile to attend school regularly, to

attend some kind of treatment program or
counselling (usually dealing with substance abuse),
to do community service, or to refrain from the
conduct which got the juvenile into trouble,

At some point, either before or immediately after a
petition is filed, a number of tribes provide an
informal procedure, by which a minor and the
family can enter into a voluntary diversion program,
If the program is completed successfully, the
petition either is not filed or is dismissed, The
majority of tribes tend to use the formal process,
however, most likely because of a lack of personnel
and resources forestalling use of voluntary diversion,
plus the fact that juveniles are rarely incarcerated,
even after they have been adjudicated as offenders.

When necessary, and depending upon the particular
tribe’s procedure, a petition will be initiated either
by a law enforcement officer or by a prosecutor or
presenting officer who has the discretion to file a
petition with the court, Some tribes allow a private
party to initiate a petition by fui.g a complaint with
the court. If a petition is filed and none of the
picliminary hearings has been held, a preliminary
hearing may be held to test probable cause. This
hearing also can become a dispositional hearing if
the juvenile and parents admit the allegations and
agree to disposition. Most tribal codes require that,
before adjudication can be skipped, both the
juvenile and parents must admit, voluntarily, the
allegations and knowingly waive the right to an
adjudicatory hearing.

An adjudicatory hearing is held to determine
whéther the evidence supports a finding that the
juvenile committed the illegal acts charged.
Although a number of tribes have provided that
predispositional reports may be prepared, they may
oot be nccessary, depending upon the circum-
stances. Being able to prepare such reports also
presupposes that the resources and personnel are
available to do them, This is not the case for many
tribes. Post-adjudicatory dispositions are the same
as those indicated above, plus fines may bie ordered;
some tribes do not allow parents or families to pay
fines imposed on youth, but this is not always true,
Ordinarily, as in state court, dispositional
alternatives begin with treatment oriented, non-
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placement options and escalate as the number of
charges, rate of recidivism, and severity of the
charges escalate,

Since all of the tribes interviewed or reporting
indicated that the number of alcohol-related juvenile
offenses ranged from 75 to 100%, the issue of
treatment versus punishment is crucial. Similar to
many non-Indian juvenile courts, tribal courts look
to treatment as the first option for alcohol and
substance abuse offenders. However, such
treatment options for tribal courts are very limited
for juveniles, Some courts, in desperation, use jail
time to detoxify juveniles and keep them from
continued abuse.

Although tribes with extensive children’s codes allow
some kind of appeal, the actuality is that appeals
are rare, Some tribes utilize intertribal
arrangements for appellate review. Others use their
own tribal councils for this purpose, Although the
overlap beiween judicial and legislative branches
would seem to abridge common tenets of separation
of powers, it mqst be remembered that tribal
councils are not totally analogous to the legislative
branch in the non-Indian world. In fact, as noted
carlier, these couxcils may sometimes be the direct
arbiters of legal disputes through a traditionally-
derived role supported by the tribe,

A major problem for tribal courts is that Bureau of
Indian Affairs employees, Indian Health Service
employees, and state human service or juvenile
detention employees may not honor tribal court
orders to evaluate, service, or testify regarding
alleged and adjudicated offenders. At best, for the

III. TRIBAL COURT STAFFING

Tribal systems of government, with few exceptions,
do not have the classic tripartite constitutional
structure (legislative, executive and judicial) found
in state and federal governments, both because of
their historical baciiground as relatively new forms
of government imposed on tribal societies by the
federal government, and because of the unique
requirements of thair small size and the small so-
cieties which they serve, For these reasons, tribal
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federal personnel, they may comply voluntarily, The
lack of a clear mandate for BIA and IHS personnel
to support tribal courts is a serious issue. These
federal agencies are the sole service providers for
some tribes and major providers for others, For
tribal judges to have significant dispositional power,
as is the case for state juvenile judges, the primary
service arms in their communities must support the
tribal court system.

Cooperation from state agencies is another issue
related to tribal judges' ability to obtain needed
services for their youth, Such cooperation usually
occurs only if there is an intergovernmental
agreement. Although the study found evidence of
specific agreements related to children under tribal
orders receiving services from state agencies, their
existence is quite rare. This means that the
majority of dispositional alternatives tribes nced are
not available. Some state institutions have agreed
to accept joint custody of the juvenile, but a number
of tribes are uncasy about joint custody
arrangements because they tend to blur the
boundaries and make it difficult to enforce orders
when necessary,

Tribal judicial practice tends to mirror that of non-
Indian court systems, Some processes tend to be
somewhat informal due to the size of the
communities involved and the use of traditional
practices by tribal courts. Major problems found in
the practice of tribal juvenile courts derive from the
lack of recognition by federal and state agencies and
from the serious shortage of dispositional
alternatives for the youth who come before them.

court systems must be compared with other systems
by analogy, and comparisons must recognize the
combining for some purposes of judicial and
exccutive functions within what is considered (e.g,,
for budget purposes) the court system.

Tribal courts perform the same basic adjudicatory
and disposition/sentencing functions as non-Indian
courts.)'  All systems of justice must include

H
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judicial, prosccutorial, defense, and management
and support functions and must be sufficiently
staffed to handle the caseload burden of the par-
ticular court. The performance of these functions
may involve judges, prosccutors, probation and
parole officers, public defenders and defense
attorneys or advacates, and support personnel such
as administrators, bailiffs, clerks, court reporters,
and secretarics, Whether or not a specific tribal
court has all or only some of these staff positions
may depend upon a number of factors, The size of
the tribe and its court caseload are among the
factors determining the staffing of the court.
However, an equal, or sometimes greater, deter-
mining factor in the staffing of the coust is the
amount of funding available for these positions,
This issue will be discussed later in this chapter.

Optimal court staffing cannot be totally predicated
upon the size of the tribe or its caseload, Minimum
requirements for separate staff (e.g, judicial and
prosecutorial functions performed by different per-
sons) exist for small courts as well as large, Courts
are charged with the responsibility to balance the
rights of defendants, victims, and the community,
although they may differ in how these protections
are implemented. Courts are structured to balance
these interests and to arbitrate competing interests,
In non-judicial settings, assuming that a staff person
has the required skills and that the workload is low
enough, efficiency may be increased by having one
staff member perform several functions. To pro-
perly perform some roles in the court system, it
sometimes is necessary to have separate persons
involved to represent various interests,

Non-Indian courts characteristically have a strong
commitment to the adversarial process. The ability
to protect the rights of all parties in these courts is
thought to depend upon a neutral judge and sepa-
rate prosecution and defense personnel representing
the respective interests of the government (and, in
some sense, the victim) and the defendant. Prior to
the court decisions of the last twenty or thirty years,
juvenile proceedings in state courts tended to be ex-
ceptions to some aspects of this process. Juveniles
were not given an absolute right to representation,
Compared to adult proceedings, judges performed
a broader, more active, and less neutral role in

determining the guilt or innocence of the juvenile,
More recently court rulings have changed this so
that juvenile delinquency proceedings in non-Indian
courts have adopted many of the same procedures
utilized in adult criminal courts, These changes
have included the right to appointed counsel for
juveniles when they are unable to afford private
attorneys, Dependency and status offeader pro-
ceedings have also followed this trend with the
adven! of guardian ad litem programs, volunteer
advocates and other means of providing repre-
sentation for the children involved,

Tribal court systems may depart from the formal
adversarial system, in part to preserve traditional
tribal concepts of justice within modern court
systems and often because of the scarcity of re-
sources. Both prosecutorial and defense functions
may be affected. Tribal courts may differ from non-
Indian courts in the means by which cases are
prosccuted, Although many tribal courts employ
prosecutors, and in juvenile proceedings some have
specialized "presenting officers", some courts rely on
police, probation officers, or social service personnel
to present cases. In tribal courts where caseload
size makes it difficult to justify or maintain a pro-
secutor position and/or where funding limitations
make it impossible to do so, non-prosecutor staif
must serve dual roles, In such circumstances, the
judge may carry the added burden of assuring fair
presentation of the prosecution case. The judge's
task of assuring that rules of evidence and testimony
are followed may be more difficult under these
circumstances.

Presentation of the tribe's case is not the only
departure from the adversarial process which is
occasionally found in tribal court systems. The
Indian Civil Rights Act specifically states that the
right to appointed counsel is not required of tribal
courts' (although many tribal court systems have
mechanisms for the provision of defense attorneys
or defense sdvocates), Occasional unrepresented
defendants ir) some tribal courts place the additional
burden uponthe presiding judge of assuring that the
defendant’s rights are protected. Although having
judges perform some prosecution and defense
functions may be seen as a weakness of tribal justice
systems, it can also be argued that the judge can use
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this expanded role to reduce the adversarial nature
of the proceeding. This may create a desirable
environment, particularly in matters involving
minors.

As can be seen from the above discussion, the
impact of the variation in staffing among tribal
courts is more than an issue of how many cases the
court system can handle. The presence or absence
of positions affects the conduct of court proceedings
and the roles of the various staff involved, It is not
possible to say dogmatically that the proceedings are
inherently less fair to the parties simply because a
court does not provide public defense or that it has
non-prosecutors presenting cases. In fact, some
wounld argue that such proceedings offer a better
opportunity to resolve cases amicably and may help
focus the proceeding on the needs of the defendant,
the victim, and the community. This may be par-
ticularly relevant in small communities (which
describes most tribes) where rigid procedural re-

quirements could frustrate justice (and consume a
disproportionate share of very scarce resources),
Reducing the adversarial nature of hearings is
especially appropriate in juvenile proceedings which
have a rchabilitative goal.

The All Tribe Survey was used to obtain a general
picture of staffing in tribal courts across the country,
Eighty-five tribes with tribal courts responded to the
staffing-related questions in the ATS. The results
are shown in Exhibit 3.1, The ATS requested that
tribes indicate the number of personnel in a variety
of court positions. Due to the burden involved,
tribes were not asked to determine full-time and
part-time equivalency of positions. In evaluating the
numbers of personnel cited by the tribes, it is
important to recognize that some staff positions may
be part-time and that the same staff person may be
counted more than once even though they were
asked to count a person only in their primary
position,

EXHIBIT 3.1
TRIBAL COURT STAFFING
POSITION # OF TRIBES WITH POSITION

(N=85)

= T e T
Judges 84 (99%)
Juvenile Judges (hear only minors’cases) 18 (21%)
Pmsccutors/Prcscnting Officers 66 (78%)
Public Defenders 31 (36%)
Court Administrators/Clerks 81 (95%)

A, JUDGES

Twenty-five of the 84 tribal cousts with judges had
only a single judge for both adult and juvenile
cases.”® Seventy-three of the R4 tribal courts had
four or fewer judges. In fact, six of the seven
largest tribes (those with over 35,000 Indian
juveniles) had four or fewer total tribal court judges.
Ninety-four percent of the respondents completing
the All Tribe Survey reported that court personnel
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included a chief judge, 69% reported having
associate judges but only 21% reported having
specific juvenile judges, For the purpose of the
study, juvenile court judges were defined as judges
who hear only cases involving minors, Although the
judges reported to be juvenile judges in the ATS
may be part-time judges, in their role as judges they
hear only juvenile cases, Only 18 tribes indicated
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that they have at least one juvenile judge. Of these
18 tribes, eight were tribes that have less than 1,000
Indian juveniles. This suggests that the existence of
specialized juvenile judges is not directly a function
of the size of the tribe, It should be noted that a
number of tribes that indicated their judges handle

B. PROSECUTCRS

Although most tribal courts have prosecutors
(and/or presenting officers as they are sometimes
referred to in dependency and delinquency cases)
for juvenile casss, 19 tribes (22%) indicated that
they do not. The presence of prosecutors was most
common in the larger tribes, Only one of the 23
tribes with over 1,000 juveniles reported having no
prosecutor staff, Smaller tribes may find it difficult
to maintain a prosecutor, even on a part-time basis,
due to low caseloads and lack of court funding, As
suggested in the 1978 tribal court study by the
National American Indian Court Judges
Association'™, lack of formal prosecutor staff is
sometimes as detrimental to the defendant as it is
for the prosecution. This conclusion is drawn from
the fact that prosecutors often fulfill diversion and
case screening functions as well as prosecuting
cases. Having trained staff determine the presence
or absence of adequate evidence can climinate
fruitless or inappropriate juvenile hearings. In
addition many prosecutors, at least for first
offenders and minor offenses, are strong advocates
of diversion.

Perhaps the most desirable means of prosecuting
juvenile cases is not only to have trained
prosecutors, but to have specialized juvenile
prosecutors. Only one-fourth of the respondents
reported juvenile presenting officers.’®  Although

C. PUBLIC DEFENDERS

Although the Indian Civil Rights Act does not
require tribes to provide legal counsel for
defendants, more than one-third (31 of the 85 tribal
courts, or 36%) have specific staff for this function.
A number of other tribes make representation
available to defendants by othcr means. In contrast

both adult and juvenile cases, also stated that the
juvenile court is held as a separate session of tribal
court. Therefore, it is correct to state that these
tribes have discrete juvenile courts, however without
specialized juvenile court judges,

tribecs that have presenting officers indicate the
benefits of their training to the court and to the
youth and families involved, the lack of such staff
was not raised as a major concern by those tribes
that do not,

The major difference between tribal prosecutors
and prosecutors who operate in non-Indian courts
is that tribal prosecutors often must perform intake,
investigation, and assessment functions, The reason
for this is that over 50% of the tribes operate
without probation officers. The role of probation
officers in tribal courts is discussed in more detail in
Chapter Five. Tribal courts that do not have
prosecutors may fill this gap by using other
personnel to process charges and present cases in
court. Tribes reported using police officers,
probation officers, and social service staff for
presenting juvenile cases in court, Although a
number of these tribes reported an interest in hiring
prosecutors, many indicated that these alternative
staff have received specialized training from the
court or outside sources and do an adequate job in
this role, Such arrangements may place additional
burdens on the presiding judge to assure that
proper cvidentiary and other procedural sules are
followed in the prosecution of the case.

to prosccutors, the ATS responses regarding the
existence of public defender staff did not show a
correlation with tribal size. Seventy-one percent (34
of 48) of the tribes with fewer than 500 juveniles
have public defenders, Only 54% of the larger
tribes (20 of 37 of the tribes with over 500 juvenile
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population) have public defenders, Interviews
indicated that many tribes that do not employ full
or part-time public defenders do set aside funds to
appoint lay advocates or attorneys to represent
juveniles in delinquency proceedings. (The ATS did
not directly query tribes regarding representation
for juveniles involved in dependency, status
offender, or child protection proceedings.)

Public defense functions (in both tribal and CFR
courts) may be provided through a number of al-
ternative mechanisms, Some courts may provide
funding for the defendants to obtain private counsel
in juvenile cases. One tribal court described a
unique arrangement where 3rd year law students
from a nearby university represent juveniles in tribal
court supervised by a law professor, Other tribes

D. SUPPORT PERSONNEL

Tribal courts, like their non-Indian counterparts,
depend upon a variety of staff for assistance in
processing cases, maintaining records, scheduling
cases, and performing overall financial, planniog,
and management functions. Tribal courts vary in
the number and type of support positions main-
tained by the coust. The functions performed by
various types of staff may differ from one court to
another. As expected, larger courts tend to have
raore support personnel than smaller tribal courts,
A large court may employ a court administrator,
accountant, grant specialist, etc. A smali court with
one secretary or clerk may rely on this person for
virtually all administrative tasks - from typing
correspondence to managing finances and obtaining
funding. Normally courts that rely on a single
administrative support staff member have smaller
caseloads and less cumbersome managenient pro-

may have access to state or local public defender
programs located near the reservation. Nineteen
tribes reported in the ATS that public defense for
juveniles is provided by state/county public defender
agencies. Another commonly cited alternative to
public defenders is the use of lay advocates to

provide representation for juvenile defendants,,

Many of these advocate programs have staff trained
by the tribal court or through other training
programs, Some of these programs use volunteers
exclusively; a few indicated that advocates are paid
by the court. Of the 93 tribes that responded to the
ATS and indicated that they perform some juvenile
justice services, only 34 (37%) reported that there
is no public defense function available for juveniles
at all, Juveniles in these tribal courts do not have
separate counse! unless they obtain it through their
own resources,

cesses and therefore have less need for support
staff, However, it is difficult for one staff member
to acquire all the expertise required to perform
record maintenance, manage court dockets, type
orders and opinions, develop grant applications, and
perform financial and personnel tasks for which they
are often responsible, Interviews indicate judges, in
the absence of court administrators, may need to
assume management duties including intake,
docketing and scheduling of cases, case flow and
records management.

Most tribal courts {81 of the 85 responding) have at
least one clerk or court administrator, Eighty-two
percent of the tribes with courts completing the
ATS have court clerks while only one-third have
juvenile clerks. Less than half have court
administrators,

E. INTER-TRIBAL AGREEMENTS FOR STAFFING TRIBAL COURTS

Some tribes have developed inter-tribal
arrangemeénts in which court staff are shared among
their tribal courts, An individual judge may serve
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several tribes as a cirzuit rider, designated by each
tribe separately. An example is the Northwest
Intertribal Court System (NICS). This organization
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" provides court personnel for approximately 15 tribes

located in the northwestern part of the United
States. Judges, prosecutors, and public defenders
travel to the tribal court located on the reservation
and operate under the individual tribe's legal codes
and procedures. NICS also offers tribes assistance
in development of tribal court codes and provides
training of local court staff. NICS receives funding
from BIA, from grants and other sources, Much of

the non-BIA funding is used for special programs
such as tribal court code development and
alternative dispute resolution programs, The
individual tribes are responsible for funding support
staff (e.g,, clerks) and maintaining their own court
facilities, NICS provides a cost effective means for
tribes to acquire a full complement of court
personnel without each tribe employing these staff
directly,

IV.  TRAINING FOR TRIBAL COURT STAFF

Staff training is a critical element which impacts the
effectiveness of all court systems, tribal courts not
excepted.  Judges, prosecutors, defenders, and
probation officers often receive much of their
training after assuming their positions in the court
system, Support personnel also require training to
perform the varied administrative and secretarial
tasks involved in maintaining the court, The ATS
explored the training available to and received by
tribal court personnel. In addition, tribes were
queried about the problems encountered in
accessing and attending training programs.

The ATS asked tribes to report training sessions
that have been attended, the personnel attending
and the providers of these training programs. 33 of
the 93 tribes (35%) that perform some juvenile
justice functions had no juvenile justice training
within the last two years for any of their court
related staff. The mest commonly cited reason for
not attending training was the lack of funds. Sixty-
one of the 93 tribes (66%) indicated that there were
sessions missed for this reason. A lack of leave
time, scheduling conflicts, inconvenient locations,
and failure to receive information about the training
were cited as reasons for not attending training
sessions by 20% to 30% of the tribes, Sixteen of
the tribes (17%) stated that some training
opportunities were missed because their tribal
courts were not included in State Bar Association
training,

Training for tribal court and ancillary personnel has
been funded primarily by a single BIA contract,

which for the past several years had been awarded
to the National Indian Justice Center (NLC)
located in Petaluma, California, with limited
additional training supported through grants from
BIA to individual tribes or courts. Although over
half of the training atteaded by tribal staff was
performed by the NIIC, nearly half was provided by
other sources despite the BIA contract, NLIC was
cited 146 times by the tribes as having provided
training. (Tribes generally reported a training
session multiple times if more than one court
employee attended the session) The next most
frequently cited organization providing tribal court
training is the Council Lodge Institute, which was
cited 22 times on the ATS. Other Indian organi-
zations providing training included the National
American Indian Court Judges Association and the
American Indian Law Center, All other Indian
corganizations ¢ombined, and the training programs
provided by the tribes themselves, were cited 32
times. Non-Indian training providers were cited 78
times and included the National Council of Juvenile
and Family Court Judges, the BIA and other federal
agencies, state agencies and bar associations, and
universities.

The study team requested additional information on
the types of training available through the BIA
contract, the number of tribes participating, and the
types of staff attending NIJC programs. All statis-
tics were provided by the NLJC and cover calendar
year 1990, Twelve different training programs were
provided by NIJC, These twelve sessions were:
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Appellate Court Procedures
Tribal Court Clerks Training
Legal Writing/Opinion Writing
Juvenile Justice

Criminal Procedure
Evidence and Objections
Alternative Methods

Triba: Court Probation
Tribal Court Development
Alcohol/Substance Abuse
Housing

Children/Families

Combined attendance for these sessions included
169 judges, 57 prosecutors, 59 defenders, and 141
court clerks. (Note: some attendees may have
attended more than one session and are duplicated
in the above counts.)) Probation officers, social
service personnel, government officials, and other
tribal representatives not included in the above
tabulations also attended many of the above listed
sessions, NIJC training included tribes in the lower
48 states, as well as a variety of Alaska Native
villages and organizations. Over 150 different tribes
and Indian organizations were involved in training
performed by NIJC during 1990,

V. TRIBAL COURT FUNDING

The data on tribal court funding generated by the
study must be interpreted against the backdrop of
two unique features of tribal governments. First, as
pointed out above, tribal budgets are frequently
structured to support functional systems which are
not separated into legislative, judicial and executive
branches as are non-Indian governments, A "tribal
court” budget may in fact be included in a larger
law enforcement budget, or it may itself include
executive functions such as the prosecutor or the
jail. Several judges stated in interviews that they
must use court funds to pay for a convicted adult to
serve time in an off-reservation city jail or to cover
the treatment programs for both juveniles and adult
offenders,

Second, federal funds play an unusual role in
funding local government [fuactions for tribal
goveraments, duc to treaty obligations and other
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Without exception, tribes expressed the need for
specialized training of tribal judges, court staff,
prosecutors, intake and presenting officers, and law
enforcement. Thirty-three tribes have had no juve-
nile justice-related ‘raining within the last two years,
There is a reasonably high reliance on training aiter
cmployment in tribal court systems and the lack of
training related to juvenile justice in these tribes is
noteworthy, Sixty-five percent of the tribes indi-
cated specialized training had not been provided to
all staff due to lack of funds. Tribal courts indicate
training has been provided by national organiza-
tions, federal agencies and regional educational
programs. Individua! tribal courts and coalitions of
tribal courts have begun working with Indian con-
trolled colleges and state institutions to develop
substantive training programs,

In fiscal year 1991, BIA changed its training strategy
to allow tribes and organizations to compete for
training funds in an effort to give tribes more self-
determination as to training resources to be utilized
and to attract a greater variety of training
institutions into the field, This new arrangement
has not been in effect long enough to evaluate,

features uniqus to the federal-tribal relationship and
not found in the federal-state or -municipal
relationship. The pattern of services funded in an
Indian community by the federal government
(particularly the Bureau of Indian Affairs) is based
on historical circumstances unique to the individual
tribe, as is the proportional relationship of federal
and tribal funds supporting any one governmental
function. Given the enormous needs for services
across the board in Indian communities, it is
difficult to draw conclusions concerning either tribal
or federal priorities from a simple and out of
context comparison of relative BIA and tribal
support for tribal courts, Without a great deal of
historical, economic, political and social background,
onc cannot safely draw conclusions as to why one
tribe might support the court system largely with its
own funds and another with BIA coatract funds.
Therefore, the study’s funding analysis presented
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below does provide a perspective on how federal
and tribal funds are currently used to support tribal
courts and the overall funding support available to
these courts, Judgments as to how dollars might

A. FUNDING SOURCES FOR TRIBAL COURTS

Tribal courts are typically funded through one or
more of the followitig sources: BIA funds, tribal
funds, fines and other court revenues, and grants
from federal, state or private organizations, For
most tribes, sources other than BIA and the tribe
are a small portion of their overall court budget.
Based upon budget data submiitted by the tribes, the
size of tribal court budgets and the proportional mix
of funds from these sources differ widely among the
tribes. Some courts rely heavily on BIA funding,
while others rely only on tribal funds. The most
typical funding arrangements involve a combination
of BIA and tribal funds, BIA funds are made
available to the tribe through so-called 638
contracts'® and Needy Courts grants,

The allocation of BIA contract or 638 monies is
guided by a budget planning system termed the
Indian Priority Sysiem (IPS). The IPS requires that
tribal governments determine the relative priority
for community services program budget requests
covering a wide variety of tribal services. This
determination automatically allocates the relative
distribution of funds to those same programs; if
tribal courts receive a low priority determination
they receive less funds, Therefore, a tribal court in
a relatively large tribe may receive less BIA funding
than one in a smaller tribe, but this may be because
the larger tribe is using more 638 money for other
purposes, The amount of funding that is made
available to au individual tribe's court is determined
in the context of many other prionties. BIA 638
funds foe tribal courts are determined by decisions
made both within the BLA and within the iadividual
tribe. Tribal courts and traditional justice systems

better be distributed or balanced would require the
analysis of total tribal budgets, a task beyond the
scope of this study,

also reported receipt of Needy Courts funds from
the Bureau of Indian Affairs, Needy Courts funds
are one-time grants for the purpose of improving
tribal court administration and may be used to
purchase equipment, acquire training or provide
services not otherwise available, Although tribes
can receive additional Needy Courts gramts in
subsequent years, these funds do not become part
of the tribe's permanent budget base.

In addition to BIA funds, tribal funding, usually
supported by revenue generated by tribal enterprises
and natural resources, has the greatest impact on
tribal court and traditional justice system funding
and staffing levels. Court fines and other revenues
are occasionally retained by the court for court
operations or may be returned to the tribal general
funds to be reappropriated by the tribal council,
thus indirectly supporting tribal court operations.
Many traditional justice systems, the majority of
which serve tribes with populations of less than 500,
reported fundicg derived solely from tribal
councils."”

Even those tribal courts which are among the tribes’
top five priorities and/or receive funding in addition
to BIA contract funds reported using federal
training programs such as the Job Training Partner-
ship Act to supplement court budgets and, hire pro-
secutors, public defenders, process servers, bailiffs,
probation officers or clerks, However, only direct
tribal funding of tribal courts matches or surpasses
the contribution of BIA funding in any of the tribal
courts examined in this study.
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B. TRIBAL COURT FUNDING: THE RESULTS OF THE ALL TRIBE SURVEY

The All Tribe Survey obtained tribal court funding
data from a total of 62 tribes, The funding reported
on the ATS was not limited to funding related to
juvenile court operations, Although a very few
tribes did separate juvenile court funding from
general court funding, data were too limited to
allow any special analysis of juvenile court funding.
For the study’s analysis, juvenile court amounts
were not distinguishable from general court funding,
Not all 62 tribes provided the amount of monies
received from all sources supporting their court.
Therefore, the data from these tribes can be used to
examine the individual funding sources and their

contribution to the operation of tribal courts, but
cannot be wused to compare the relative
contributions across funding sources. (As will be
discussed later in this section, data from a subset of

these tribes - those that did provide both tribal and .

BIA 638 funding - will be examined to compare the
relative contributions of these two sources to tribal
court funding,)

Exhibit 3.2 displays ATS results for the 57 tribes
that reported the amount of BLA funds received and
used for the operation of their tribal courts.

EXHIBIT 3.2

asn i

BIA TRIBAL COURT FUNDING BY JUVENILE POPULATION
L

Juvenile Population Average
(% of tribes responding In parentheses). ,_.,_.,,,_JB‘A 638 funds l
00-99 (N=d) § 2,875
100-199 (N=10) $ 68,388
200-299 (N=11) $ 52,586
300-499 (N=8) $148,853
500-999 (N=7) $ 87,323
1,000-4,599 (N=12) $147,086
5,000-29,999 (N=4) $264,825
30,000+ (N=1) $661,000
ALL TRIBES (N=57) $116913

.

The average BIA 638 funding for tribal courts, as
reported on the All Tribe Survey by 57 tribes, is
$116,913, Although there is some trend toward
larger tribes receiving more BIA 638 monies for
their courts, this is by no means a direct correlation,
For example, tribes in the 100-199 Indian juvenile
population category report larger BIA 638 amounts
than do those in the 200-299 category, Similarly,
tribes in the 300-499 range report higher BIA 638
funding than do tribes in either of the next two
larger population categories (500-999 juveniles and
1,000-4,999 juveniles),
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The number of tribes providing actual amounts of
tribal funding and other non-BIA revenue sources
for their tribal courts was insufficient to assure a
representative sample for all juvenile population
categories. However, the data obtained can be used
to illustrate the degree to which funding levels from
these sources vary among the tribal courts. The
average funding by the tribe itself for tribal courts
is $312,134, based upon the responses from 19
tribes. The level to which tribes fund their own
conrts, like BIA funding, does not appear to be a
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direct function of tribal population, although it may
be related to tribal income or other factors, For
example, one tribe in the 100-199 juvenile popula-
tion category provides almost $95,000 of tribal
monies to its court, By comparison, one court in
the 5,000-29,999 category reported $733 of tribal
funding for the tribal court. Although this example
compares two extreme cases, there are a number of
less extreme examples that illustrate the lack of
relationship between tribal population and the
allocation of tribal funds to the court. Reported
funding of tribal courts by tribes ranged from no
tribal funding to over $3 million.

Court fines and other revenue sources (e.g,, grants)
used to support the operations of tribal courts were
reported by a few tribes. Funding based upon

collection of fines was reported by nine of the 62
tribes and grants and other revenue sources were
reported by 10 tribes. Although for a few tribes
these are significant sources of revenue, most tribes
obtain only small portions of their tribal court
budgets directly from these sources,

Fifteen tribes reported both BIA 638 fuﬁding and
tribal funds, Since both funding amounts are pro-
vided, this sample, although not assuredly represen-
tative of all tribes, can be used to illustrate the
relative contributions of tribal and BIA 638 funds to
the operation of tribal courts.

Exhibit 3.3 displays the BIA 638 and tribal funding
for the 15 courts reporting amounts from both
sources,

EXHIBIT 3.3
TRIBAL COURTS REPORTING BIA 638 AND TRIBAL FUNDS
JUVENILE POPULATION TOTAL PERCENT

CATEGORY (N=15) BIA 638 TRIBAL | BIA & TRIBAL BIA

100-199 3 66,500 $ 93,968 $160,468 41%
N=1

200-299 $ 46,000 $ 30,000 $ 76,000 61%

N=2 $ 21,300 $ 6,000 $ 27,300 78%

300-499 $147,700 $275,755 $423,455 35%
N=1

500-999 $112,000 $138,600 $250,000 45%

N=2 $ 68,000 $£190,786 $258,786 2%6%

1,000-4,999 $ 41,727 $ 20,758 $ 62,485 67%

N=§ $ 2404 $283,543 $285,947 1%

$127,000 $120,950 $247,950 51%

$ 81,000 $303,0600 $384,000 21%

$276,600 | § 64,363 $340963 |  81%

$ 84,300 $191,664 $275,964 31%

5,000-29,999 $232,300 s 733 $233,033 100%

N=2 $139,000 $ 79,000 $218,000 64%

30,000 + $661,000 $3,696,000 $4,357,000 15%
N=1

Tribal courts that reported both 638 and tribal
funding differed widely in the proportions of each
type of funding used to support court operations,

Many tribes are contributing significant funds to the
operations of their tribal courts, However, it also is
clear that, for some tribes, BIA funds are the
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majority of fuunds used by the court. Eight courts
had more tribal funding than BIA 638; seven had
greater BIA 638 funding than tribal. Some courts
had relatively balanced funding from the two
sources; other tribai courts showed an extremely
wide disparity between the two funding sources. As
skown previously the amounts provided to the tribal
courts by either the BIA or the tribe itself do not
directly rclate to tribal size, The lack of
relationship between tribal size and the amounts
received from either the tribe or the BIA illustrate
the complexity of the methods used by tribal
governmetts and the BIA in making allocation
decisions,

Arriving at a basis for comparing tribal court
funding is most difficult because of the wide variety
of roles played by tribal judiciarics from tribe to
tribe; overall tribal social pelicy and jurisprudential
philosophy; the cultural role of the criminal process;
the complexity of funding sources and the difference
in tribal resources; and the differing practices
among the tribes regarding including executive
branch functions in the court budget. The 1978
teport of the National American Indian Court
Judges Asscciation (NAICJA Report),'® attempted
to suggest a standard by recommending court

VI. SUMMARY AND CONCLUSIONS

Tribal court practice parallels recommended na-
tional standards. Dispositions are limited by the
lack of resources, funding and appropriate facilities.
Often the funds necessary for care, treatment and
prevention of delinquency are not availabie. Funding
of community-based youth and family aftercare
whether it be for substance abuse, sexual abuse, or
other behavioral counseling and treatment is crucial
to the appropriate disposition of juvenile and family
court matters. Support is necded to implement
community-based recreation, youth literacy and
school retention, youth employment, and family ser-
vice centers, pasticularly funding for additional
insurance, utilities and equipment, The need for
community education regarding tribal laws and the
role of tribal courts within tribal government is still
indicated."”
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staffing and funding based upon case load. Sug-
gested personnel for small courts, those averaging
less than 1,000 cases per year, included a judge,
part-time associate judges, a clerk, a prosscutor, a
part-time defender, and a half-time probation
officer, Additional personnel were recommended
for medium courts and large courts based upon the
number of cases per year. The NAICJA Report
suggested that staffing patterns reflect the types and
numbers of cases handled, but overlooked the detri-
mental effect of case load funding on informal and
formal diversion programs,

Basing court funding levels on annual case load
discourages the contiauation of informai disposition
and diversion programs and does not reflect the
number of incidents reported as opposed to cases
filed. One tribe reported a severe reduction in
annual court funding following the implementation
of a successful diversion project which reduced the
number of delinquency petitions filed. For another
tribe, the number of incidents reported annually is
three times the population of the reservation but is
not reflected by case load statistics due to improved
law enforcement training, diversion programs and
prosecutorial discretion.

The experience of tribal courts, particularly those
serving smaller tribes, has not mirrored non-Indian,
rural communities. Rural townships often hire local
police yet receive services from county and state law
enforcement; establish justice of the peace courts
but also have access to review by county and state
district courts; manage local detention facilities and
transfer prisoners to county jails and state facilities;
and enjoy the full range of services provided by
county and state agencies. Unlike their state
counterparts, tribal courts do not possess the power
to compel the cooperation and compliance of on-
reservation primary service providers, the Burcau of
Indian Affairs, Indian Health Service and state
health and human services programs. As a result,
the health, human and social services which may be
available to non-Indian citizens are not available to
youth living on reservations,
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Staffing issues in tribal courts have to do with both
the numbers of staff and types of positions available,
There is a discernable difference in both areas re-
lated to tribal courts serving small, medium, and
large population tribes, It is difficult for tribes with
limited resources to maintain sufficient and distinct
judicial, prosecution, defense, and support staffs.
However, it is also true that tribal size alone does
not determine either the need for, or the existence
of, various court staff. The nature of tribal court
proceedings, and to an extent, the nature of pro-
blems of their youth and communities, suggest that
tribal court staffing does not need to match staffing
of non-Indian courts across the board. To some
extent, tribal leaders suggest that diminishing the
number of people involved and the adversarial
nature of the procsedings can in fact benefit youth,
However, many tribal courts do lack the needed

professional and support staff to maintain adequate
case flow, administration, and timely and thorough
handling of juvenile court cases. Unfortunately,
obtaining funds to resolve staffing problems usually
requires having sufficient staff to perform the
complex funds acquisition procedures.

The authors recognize the difficulty of determining
a formula for tribal court funding but funding based
significantly upon the number of complaints or
petitions filed inhibits the development of
community-based programs. Tribal court funding
must be sensitive to the necds of the community
and encourage the development of informal dispo-
sition and diversion programs. It is clear that a
baseline level of funding is needed if all tribal courts
are to develop and maintain adequate staffing, pro-
cedures, training and services,
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RECOMMENDATIONS

Tribal courts are an important part of the Tribal
juvenile justice system, Current courts vary in size,
funding, and procedures. Given the range of tribal
systems, it is difficult and inappropriate to
recommend specific standards, fundiiig formulas, or
minimal staffing patterns, The recommendations
below address needs deemed by the study to be
relatively common among tribes, and their
implementation assumes that tribal decisions and
priorities will determine their applicability.

3.1 CONGRESS SHOULD PROVIDE MORE MONEY
FOR TRIBAL COURTS.

Although there is wide debate about the appro-
priate delivery mechanism, virtual unanimous
support was found for increased stable funding
for tribal courts. In light of the importance
given to court systems by Indian and non-Indian
societies alike, Congress should earmark funds
especially to support tribal court systems and
functions in a way that does not further frag-
ment the distribution of political power on each
reservation.

32 THE BIA ANR OJJDP SHOULD WORK
TOGETHER TO IMPROVE JURISDICTIONAL
UNDERSTANDING AMONG COURTS.

A continued effort for training state and tribal
courts to establish their areas of separate
jurisdiction and concurrent jurisdiction should
be supported by OJJDP and the BIA. Joint
custody and transfer of custody issues require
further analysis and resolution in each state.

3.3 THE BIA AND IHS SHOULD DEFINE THE
RESPONSIBILITY AND RELATIONSHIP OF THEIR
DIRECT SERVICE PROVIDERS TO TRIBAL
COURTS AND TRIBAL GOVERNMENTS.

As the federal agencies charged with providing
services to Indian tribes and Alaska Native
villages and as primary direct service providers
on many reservations, the BIA and IHS must
formulate clear policy regarding the role and
responsibility that their agencies must fulfill in
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support of tribal court orders and dispositions,
consistent with the federal policy of tribal self-
determination and with other applicable federal
law, Where possible, the relationships of tribal
courts and juvenile justice systems to BIA and
IHS service providers should be analogous to
those of state and federal courts with state and
federal agencies providing the same services in
off-reservation communities. If necessary, these
responsibilities could be defined explicitly in
federal-tribal intergovernmental agreements,
The BIA and IHS should also establish pro-
cedures by which tribal courts may communi-
cate coordination and service delivery issues
and problems to the central administration of
these federal agencies.

THE BIA SHOULD SUPPORT THE
DEVELOPMENT OF INTER-TRIBAL AGREEMENTS
WHICH IMPROVE JUDICIAL ACCESSIBILITY FOR

As tribes assess their juvenile justice systems,
some may wish to enter into inter-tribal
arrangements for the shared use of staff for
tribal courts. Inter-tribal arrangements are
formulated with the premise that the integrity
of cach tribe’s legal codes is maintained,
Where such arrangements are developed by the
tribes themselves on a clearly voluntary basis,
the BIA should support and facilitate their
funding.

OQJJDP AND THE BIA SHOULD COORDINATE
THEIR TRAINING SUPPORT FOR TRIBES.

Botk the BIA and OJJDP have training plans
which fund tribes and organizations to develop
sessions and curricula for members of the
juvenile justice system. These plans should be
reviewed wit a direct focus on whether they
are reaching tribes and meeting tribal needs. A
balance between centralized training develop-
ment and dispersement of training funds for
local usage should be achieved, including the
use of tribally-controlled colleges as a
convenient delivery system,

- s
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10.

11.

12

13.

CHAPTER THREE ENDNOTES

California and Alaska have very large numbers of federally recognized tribes and villages, many of which
arc very small; additionally, the legal status of Alaska Native villages has been contested since the passage
of the Alaska Native Claims Settlement Act, making it difficult for the villages to organize politically, (See
Chapter Nine)

Indian Civil Rights Act, the Major Crimes Act, and court decisions such as Oliphant v. Suquamish Indian
Tribe, 435 U.S. 191 (1978) which limited tribal criminal jurisdiction to Indians.

The provisions governing CFR courts are found in volume 25, Code of Federal Regulations (CFR), part 11
of subchapter B of Chapter 1. Part 11 contains gereral grants of jurisdiction over juveniles accused of the
forty-three offenses enumerated in 25 CFR §11.38 through §11.87H, 25 CFR §11.36 and 25 CFR §11.36C
(1991), ‘

Tillet v. Lujan, 931 F.2d 636 (10th Cir. 1991),

25 CFR §11.74 (1991). It is unclear, however, whether sentencing or disposition requirements created by
tribal ordinance take precedence over the CFR sentencing provision. 25 CFR §11.36 (1991),

See Chapter 4, Tribal Codes.

"Indian country" includes, in addition to reservations, the area occupied by trust allotments and tribally held
trust Jands which were not set aside as reservations, e.g,, the state of Oklahoma with the exception of the
Osage reservation,

These federal statutes apply only within Indian country, The Major Crimes Act, first enacted in 1885,
subjects 14 serious crimes, including murder, manslaughter, assaults, arson, and burglary to federal court
jurisdiction when those crimes are committed by an Indian in Indian country, 28 US.C. § 1153, The
General Crimes Act, 28 U.S.C. § 1152 essentially incorporates state definitions of crimes rot otherwise
defined in federal law when those crimes are committed in federal enclaves, which include Indian country.
This statute only applies if either the victim or the perpetrator is an Indian; it does not apply to crimes
committed by an Indian against another Indian, leaving these crimes to the tribal courts. See Philip S.
Deloria & Nell Jessup Newton, Criminal Jurisdiction over Nonmember Indians, 38 FED. BAR NEWS & J.
No. 2 (MARCH, 1991) (summarizing federal, state and tribal jurisdiction over crimes committed on Indian
lands).

See Tribal Jurisdictional Status Analysis in the appendix to this report.
Walker v. Rushing, 898 F.2d 672 (8th Cir., 1990).

Tribal courts may differ from non-Indian courts in several respects, including the scope of jurisdiction,
sentencing limitations, aind in many cases the use of traditional mechanisms for dispute resolution.

No Indian tribe . ., shall , . . (6) deny to any person in a criminal proceeding the right to a speedy and
public trial, to be informed of the nature and cause of the accusation, to be confronted with the
witnesses against him, to have compulsory process for obtaining witnesses in his favor, and at his own
expense to have the assistance of counsel for his defense. 25 U.S.C. § 1302(6).

The single court reporting no judges employed uses a judge from the CFR court,
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14,

16.

17.

18,

19,

NAICJA, "Indian Courts and the Future", p 95, 1978

The officer of the court with the responsibility of charging and presenting juvenile petitions; in some tribal
courts the prosecuter performs this function,

The common name of these contracts derives from the pubiic law number of the legislation that authorized
the Secretary of the Interior and the Secretary of Health and Human Services to contract with Indian tribes
to provide a wide variety of services under federal programs, Indian Self-Determination and Education
Assistance Act of 1975, Pub. L. No. 93-638, 88 Stat. 2203 (codified at 25 U.S.C. §450a and in scattered
sections of titles 25, 42, and 50),

It also is not uncommon for parties participating in traditional dispute resolution to pay a small fec to the
person acting as judge or mediator, and one tribe reported receiving a small state grant to support its
traditional system.

Indian Courts and the Future, The National American Indian Court Judges Association Long Range Planning
Project prepared under a contract with the Bureau of Indian Affairs (1978).

Indian Courts and the Future (NAICJA Report), infra.
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CHAPTER FOUR
TRIBAL CODES

I. INTRODUCTION

This chapter addresses tribal codes,  The
methodology undertaken to examine tribal codes is
discussed, followed by an examination of the results
from the All-Tribe Survey (ATS), and an analysis of
21 tribal codes, According to a profile of tribal
courts published by BIA in 1985,' the most recent
published source, 112 federally recognized tribes

1. METHODOLOGY

To elicit information about tribal codes, the ATS
contained eleven questions about children's or
juvenile codes, The ATS included questions on the
definition of delinquent, status offender and non-
offender; age limits for juvenile jurisdiction; and the
Juvenile Justice and Delinquency Prevention Act’s
mandates, If a tribe had no written juvenile or
children's code, the section was not completed. The
study did not attempt to cover unwrittén custom or
common law, Each responding tribe or Native
village was asked to send a copy of its children's or
juvenile code,

The study team reviewed the codes submitted in
response to the ATS request, Twenty-one codes

III. OVERVIEW OF TRIBAL CODES

A system of written laws governing the juvenile
justice system can provide the infrastructure to
protect children, make social and rehabilitative
services accessible to children and their families,
and also protect the community, A large number of
tribes have written codes and many of these codes
include laws pertaining to children. Some tribal
codes cover only abuse and neglect of children and
some cover delinquency in addition to abuse and
neglect.

had adopted their own courts and codes and 26
tribes were under the jurisdiction of CFR courts,
By the latest BIA estimate, there are now 147 tribal
courts?, It is not clear how many of the tribal
courts had separate childrea's or juvenile courts, but
the majority had some provision in their codes
dealing with juveniles, especially delinquents.

out of the 32 submitted by tribes were analyzed
manually according to a set of basic criteria concen-
trating on key definitions, jurisdiction, juveniles,
detention and placement, hearings, and dispositions,
These particular codes were selected because the
tribes were project site visits or test sites. Tribal
codes arp not uniform, and variations in definitions
and other issues required careful examinaticn to
determine if the variations were superficial or
substantive, The examination was donc by a lawyer
who is a tribal judge. The results from both the
ATS analysis and the manual examination are
included in this chapter,

Tribal civil written law has developed largely during
the last 30 years and, with a few exceptioans, tends to
be more basic than state laws dealing with the same
issues. For the most part, the carly written tribal
codes contained only ong, perhaps two, broad
provisions on juvenile delinquency. Many of them
were based on BIA-drafted prototypes developed in
response to the Indian Reorganization Act (IRA)
and patterned on state statutes. Other codes were
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developed by tribal attorneys not knowledgeable
about juvenile or children’s law and also unfamiliar
with the tribal culture, Gradually, many codes have
been amended at least to reflect the requirements
of the Indian Civil Rights Act of 1968 (ICRA), but
they still tend to be quite basic and resemble state
statutes of 20 years ago.

Out-of-date codes create a number of problems in
addition to their possible constraining effect on the
legal system. Tribes may be ineligible for certain
federal programs because tribal codes do not
contain language required for cligibility, For
example, the Adoption Assistance and Child
Welfare Act of 1980° makes funds available to
states and to tribes to provide services for foster
care and adoption 2ssistance to children, The
availability of these funds is subject to specific
standards and requirements set out in the
legislation, but before tribes can access these funds,
tribal governments must enact laws and adopt
procedures incorporating the standards and
requirements, Many tribes have not done so
because they do not have the funds or the technical
assistance available to draft the proper legislation.

During site visits, many tribes without written codes
expressed the wish to develop them, and officials of
tribes with codes almost universally were dissatisfied
with their codes and wanted to update them;
however, this is not a financial priority for most
tribes, Ordinarily, the limited funds available for
courts arc allocated to provide services and infra-
structure - paying for a judge, a clerk, sometimes a
prosecutor and a probation officer, as well as for a
courtroom and office. If a code is available, tribal
members may not believe that developing an
updated code should bz a priority. The help that is
available to tribes for code drafting is poorly funded
or sporadic.* One tribe received a one-time-only
grant from a federal agency to computerize tribal
laws, develop a formal system of codification, and
codify laws, Once the grant ends, the tribe will
attempt to maintain the system with its own funds,
but this tribe is currently in the process of cutting
its tribally-funded programs by as much as 25%
because its income has dropped drastically the last
few years,
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Skilled legal drafters, ordinarily lawyers, are
necessary for extensive legislative development, but
the pool available to most tribes is limited
compared to resources for state legislatures and the
US. Congress. These bodies have legislative
services providing research and drafting support on
a continuing basis, although the scope of tribal
legislation is sometimes comparable, Some tribes
have retained law firms to draft legislation, but this
is a costly service. A few tribes have in-house
attorneys who provide such assistance as part of
their job, Local legal Services Corporation
attorneys have assisted tribes on a volunteer basis,
usually in an area of law of interest to Legal Service
clients. But most tribes do not have access to any
of these sources,

Some tribes have bound themselves unnecessarily to
federal supervision over their legislative process.
Language found in a number of tribal constitutions
requires that laws adopted by the tribal government
be approved by the Seccretary of Interior, although
federal law does not require Secretarial approval for
tribal statutes or ordinances.® By incorporating in
its constitution a requirement necessitating
Secretarial approval of tribal law, a tribe subjects its
governmewtal process to unnecessary burcaucratic
oversight,

Although tribal constitutional language requiring
federal approval of tribal law can be deleted,
amending a constitution is difficult. Federal law
requires that tribal constitutions adopted under the
Indian Reorganization Act be approved by the
Secretary and be ratified by a majority of the adult
tribal members at an election called by the
Secretary.  Until 1988, the IRA contained no
express standards for or limits on burcaucratic
review of proposed constitutions or their
amendments, Arbitrary bureaucratic interference
and inordinate review time (sometimes years and
sometimes no response at all) were two of the
obvious problems that occurred. As a result of
these problems, Congress amended the IRA in
1988. Secretarial review of constitutional change is
limited to determining if any provision of a
proposed constitution or amendment is contrary to
applicable law, and stringent time limits are set for
the review process® However, until the Secretary’s
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review of individual tribal laws is removed from
tribal constitutions, code revision for tribes with
these provisions will remain burdensome.

Notwithstanding the difficulties, a number of tribes
have amended their children’s codes or developed
new laws even without a legislative service in place
or the availability of consistent legal assistance. But
reviewing tribal law is not an ongoing or even
periodic process for the majority of tribes, and the
fortunate tribes who have been able to update their
codes are usually the larger tribes or those with
tribal resources, Codes that have been developed
or amended in the last few years are longer, more
comprehensive, and cover more complex issucs,
Language to meet federal law has been added, most
notably in the area of protective service
requirements such as those set out in the Adoption
Assistance and Child Welfare Act of 1980, codified
in the Social Security Act as titles IV B and E. The
fact remains, however, that too many tribes are
operating pursuant to codes which have not been
updated in years. The interviews from the site visits
plus the anccdotal evidence the staff of the
American Indian Law Center, Inc., has gleaned over
the years spent working with tribal governments
reinforce this assessment.

There has been a growing interest on the part of
tribal members throughout Indian country to
incorporate what is often referred to simply as the
“Indian way" more explicitly into tribal legal systems,
But revised tribal codes, while procedurally more
claborate and of broader scope, have not changed
appreciably for a number of reasons, First, as
indicated above, the cost involved is high and most
tribes simply do not have the resources to
underwrite a comprehensive effort to have tribal law
reflect customary law. Second, tribal members may
nct be able to reach a consensus about the tribe's
customary law or how it can be integrated into the
tribal code. Third, notions of due process are
shaped by the ICRA which is based on concepts

alien for the most part to traditional Indian law, but
which Congress has superimposed on tribal law,
Fourth, the lawyers serving tribes, even if they are
Indian, are trained in law-schools whose curricula
are based on state, federal, and English common
law.

Tribes are not prevented from incorporating tribal
custom or common law into tribal justice practices.
Although procedural requirements and the language
in substantive provisions of tribal laws may not
reflect tribal concepts, tribal customary law can be
brought into juvenile proceedings by several routes,
If the judge is a member of the tribe or
knowledgeable about tribal customary law, the
judge's decision, especially when determining the
disposition of a child's case, may be based to a
certain extent on such law. Some codes explicitly
allow dispositions based oa tribal customary law,
But, as far as the study has been able to determine,
no published code is based solely on traditional law,
with the exception of one prepared for a parallel
traditional system that deals mainly with procedural
matters rather than with substantive issues.

Model children’s or juvenile codes are available.
The Model Children's Code was prepared by the
American Indian Law Center, Inc., (AILC) in 1978
and updated in 1982, It covers both delinquency
and child protection, The National Indian Justice
Center, Inc., developed two codes, the Tnbal
Juvenile Justice Code and the Tribal Child/Family
Protection Code. Each model incorporates legal
concepts and procedures that are not traditional
tribal concepts and practices, but also includes some
of these or indicates where traditional law may be
inserted. The codes comply with ICRA
requirements. The study has not determined the
frequency or extent of usage of any model, And,
while models are useful, they do not solve the
problems unless they are adapted to the needs of
the local situation.
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IV, CODE DATA ANALYSIS

A. JURISDICTION - DEFINITIONS AND
AGE LIMITS

Of the 93 tribes responding that they perform at
least one juvenile justice function, 76 stated that
they have juvenile or children’s coust codes, A
major goal of the study was to determine the extent
to which tribal juvenile justice systems have been
able to impiement the mandates of the JJDP Act,
even though tribal compliance with the mandates is
voluntary; the Act dees not require tribes to comply
with them, Sec. 223 (a) of the Act, relating to state
plans, allows states "to provide funds for programs
of Indian tribes that perform law enforcement
functions . . . and that agree to attempt to comply
[emphasis added] with the requirements specified in
paragraphs (12)(A), (13), and (14), applicable to the
detention and confinement of juveniles. . . .~

For the purposes of this study, it was necessary first
to define key concepts derived from those mandates.
The definitions of the concepts used in the study
have been compiled into a glossary that is presented
in Appendix A, This glossary accompanied the ATS
to assist respondents by providing consistent
terminology and to ensure that respondents had the
same understanding of the language used.

Once a respondent indicated on the ATS that the
tribe had a children's cods, the respondent was
asked to compare the code’s definitions for three
key phrases with the master definitions used by the
survey, and indicate whether the definition was
basically the same, or the term was not defined, or,
if a different definition or term was used, to supply
that definition or term. The thrée key terms or
phrases were: delinquent; status offender; and non-
offender (abused or neglected child or minor in
need of supervision or care, or dependent child).

The definitions of the key terms, where possible,
mirror the definitions used by OJIDP in assessing
compliance with the Act in non-Indian communities,
For some concepts, however, Indian and Alaska
Native practice, legal language, and justice system
constraints were such that standard OJJDP
definitions cither did not apply or would not have
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been clear. In those cases the definitions were
modified to be more consistent with usage in tribal
or Native communities while still maintaining the
intent of the QJIDP definition,

1. DELINQUENT - The term delinquent has the
same meaning for tribes and villages as it does in
non-Indian communities: a minor who has been
found by the Court to have committed an act which
would be a crime if committed by an adult,

2. STATUS OFFENDER; NON-OFFENDER - The
definitions of status offender and nen-offender were
modified to some extent to meet the unique
circumstances of tribal and village law. While the
core definition of status offender remained a minor
who is charged with an offense which would not be
a crime if committed by an adult, examples of such
offenses were added. In most non-Indian comrmuni-
ties, underage drinking or possession of alcoholic
beverages is considered a status offense. On some
reservations, however, it is a crime for an adult to
possess alcoholic beverages, thus possession by a
juvenile would be a delinquent offense rather than
a status offense in this circumstance.

The term non-offender is used in most tribal juvenile
or children’s codes. Wherever feasible in requesting
data regarding non-offenders, they were also, for
the sake of clarity, referred to as abused or
neglected children, or minors in need of supervision,

Data on the types of juvenile offenses with which
tribal juvenile justice systems must cope are also
complicated by some confusion over the term status
offender. Although it was clear in our interviews
that tribal juvenile justice officials understand that,
from OQJJDP's perspective, the term includes
juveniles who commit offenses that would not be
criminal if committed by an adult, many indicated
that their tribal code did not contain any reference
to this group of juveniles, Others indicated that
their code referred to specific types of offenses,
such as curfew violation or truancy, but not to the
entire group of status offenses. This variation in
ways of treating status nffenders is similar to that

/|
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found in the states. Other terms used are persons
in need of supervision or children in need of super-

vision or care and are defined to include status
offenders,

EXHIBIT 4,1
DEFINITIONS OF DELINQUENT,

STATUS OFFENDER AND I_‘I_(_)_l:l;OFFENDER

CODE & DEFINITION TOTAL
Has Juvenile Code? 82% (N=76)
e
Delinquent
OJJDP Definition 4%
Different Def/Term 16%
Not Defined 11%
Siatus Offender
OJJDP Definition 42%
Different Def/Term 0%
Not Defined B%
Non-Offender®
ONDP Definition 87%
Different Def/Term 12%
Not Defined 1%
SETRXY

Defining jurisdiction over children ordinarily
involves a tribal council or state legislature setting
age limits. The majority of tribal juvenile or
children’s codes contain age limits but they vary.
The ATS contained three questions about age
limits.

English common law set certain age limits below
which children were assumed not to have the
capacity to distinquish between right and wrong,
Following in this vein, many states have set
minimum ages under which children cannot be
considered delinquent. Others have set age ranges
and courts are required to distermine, on a case-by-
case basis, if children within those ranges have the
ability to undesstand the natuse of their acts, If so
determined, a child then is subject to juvenile court
jurisdiction.

When asked whether their code set a minimum age
below which a child could not be adjudicated as a
status offender or a delinquent, 14 tribes required a
child to be at least 10 years of age and 2 had

a

minimum ages lower than 10 years. The remainder
either did not respond, did not know, or did not
have a minimum age in their code,

The vast majority of respondents set the ages
between 17 to 18 as the upper limit of juvenile court
jurisdiction. The age above which a child could not
be adjudicated as a status offender or delinquent
was less than 16 years for 2 tribes, age 16 for 1
tribe, age 17 for 21 tribes, age 18 for 37 tribes and
age 20 for 1 tribe. Some tribes indicated that no
maximum age was set in their code. Since
children’s codes typically use age limits to determine
children’s court jurisdiction, these last responses
may demonstrate a lack of knowledge about the
code or a misunderstanding of the question.

Tribes may take jurisdiction for adjudication
purposes up to a particular age, such as 18, but
after adjudication retain continuing jurisdiction to a
higher age, such as 20, for supervision or probation
purposes. When asked if they retained such
jurisdiction, by far the majority of respondents (38

Includes abused/neglected children and minors in need of supervision,
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tribes) answered that they retained jurisdiction only
until age 18, which corresponds very closely with the
number of tribes (37) who set 18 as the maximum
age for jurisdiction, A number of tribes responded
that there was no maximum age set, demonstrating
cither a misunderstanding of the question or lack of
knowledge of the code's terms, The remaining
respondents showed a maximum age as follows; age
17 for 6 tribes; age 19 for 3 tribes; age 20 or older
for 9 tribes,

B. TRIBAL JUVENILE CODES AND THEIR
RELATIONSHIP TO THE JJIDP ACT
MANDATES

Four ATS questions asked whether or not the tribal

juvenile code (if one existed) addressed any or all of

the mandates. The degree to which tribal codes
address the JJDP Act mandates demonstrates the
interest and effort of tribes to comply voluntarily
with the mandates,

1, MANDATE 1 - STATUS OFFENDERS ARE MNOT TO

BE HELD IN SECURE FACILITES
When asked if the code allowed status offenders or
non-offenders to be placed in secure (locked)
facilities, 19 tribes responded that they prohibit
holding status offenders and non-offenders in secure
facilities, Eight tribes restrict such holding to less
than 24 hours, Other codes set a variety of other
conditions (longer time periods or other
stipulations),

EXHIBIT 4.2

STATUS OFFENDERS HELD IN SECURE FACILITIES
SRR

2, MANDATES 2 AND 3 - JUVENILES ARE NOT TO
BE HELD IN ADULT PACILITIES OR, IF SO HELD,
THEY ARE TO BE HELD OUT OF THE SIGHT
AND SOUND OF ADULTS

When asked if their code allows juveniles to be held
in any secure building or locked facility where
accused or convicted adult offenders sometimes are
held, 20 tribes indicated that their codes prohibit
holding juveniles in secure facilities with adults,
Nineteen tribes indicated youth can be held in such
facilities, but only within specified time limits,
Other tribes either reported that the issue was not

Chapter Four « TRIBAL CODES
Study of Tribal and Alaska Native Juvenile Justice Systems

ODE REQUIENT ‘ RESOND!NG TBES
Prohibits 19 (25%)
Less than 24 hrs. 8 (11%)
More than 24 hrs, 19 (25%)
Without conditions 5 ( 6%)
No requirement in code 23 (30%)
Don't know/no response 2 (3%)

addressed in their code, or that conditions other
than time were used to determine whether to hold
juveniles in adult facilities, It should be noted, too,
that several tribes indicated that court policy or
other factors prohibited or limited holding juveniles
in adult facilities, ‘Twenty-two tribes responded that
their codes require juveniles to be held out of sight
and sound of adults, Comments made by
respondents to this question also showed evidence
that additional tribes have policies or procedures
limiting the contact between juveniles and adults in
these facilities, notwithstanding what the code
allows,
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EXHIBIT 4.3
mJUVENILES ALLOWED TO BE HELD IN ADULT FACILITIES
CODE REQUIREMENT RESPONDING TRIBES
Prohibits 20 (26%)
Up to 6 hours 2(3%)
Up to X hours 17 (22%)
No time limit 17 (22%)
No requirernent in code 19 (25%)
Don't know/no response 1(1%)

3. SUMMARY - EVIDENCE OF COMPLIANCE WITH
MANDATES

The ATS responses show significant evidence of
voluntary tribal compliance with JJDP Act mandates
in codes, Twenty of the 76 codes prohibit holding
juveniles in adult jails and 22 of those allowing
juveuiles to be held with adults specify that they
must be out of sight and sound of the adults.
Nineteen ccdes prohibit holding status offenders or
non-offenders in secure facilities, Even where youth
are held, they do not languish in detention. Thirty
require detention hearings within a 24-hour period
and 33 others require it within a specified time
limit,

Comments appended to the ATS suggest that tribal
court policies and practices are even more rigorous
in complying with the magzdates than the codes
themseives, The site visits csrtainly revealed a
commitment to complying with them where possible
and, indeed, several tribes recently had halted a
previous practice of holding alleged delinquents in
adult facilities which lacked the capacity to house
juveniles separately from adult prisoners. This
decision created certrin problems for the tribes
without juvenile facilities, but philosophically, the
tribes viewed this as better practice.

V. REVIEW OF TRIBAL CHILDREN’S CODES

A more detailed review of 21 codes examined
definitions, jurisdictional provisions, requirements
for detention or placement before adjudication,
hearing procedures, and disposition, Comparisons
and conclusions must be carefully evaluated for
several reasons: the ATS responses are somewhat
subjective, requiring the judgment (often of non-law
trained respondents) on the question of whether or
not differences in wording are significant, In
addition, respondents may read the ATS questions
literally or broadly. For example, Question 7
presented a standard definition for delinquent and
asked if the tribal code definition is basically the
same, Some respondents answered that their tribal

code differed even though the definitions were
similar, having only minor word differences. Other
respoadents agreed that the definition was the same
under corresponding circumstances, When this
cccurred, the responses were accepted as is and the
issue handled in the manual review.

Each code was analyzed in terms of definitions for
delinquent or juvenile offender, delinquent act,
status offender, non-offender, The jurisdiction
review analyzed the extent of the tribe's juvenile or
children’s court jurisdiction. The codes were
reviewed to determine wher¢ offenders and non-
offenders could be placed before adjudication and
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the criteria used for determining placement,
Finally, procedural protections accorded juveniles
were examined, as were dispositional alternatives
after adjudication.

Throughout the following sections, the term
"standard" is used. It may be a standard ordinarily
used in juvenile practice, or it may be a definition
-used by a significant number of tribes, Whatever
the standard used, it is defined,

A, DEFINITIONS

1. JUVENILE OFFENDER, DELINQUENT CHILD,
CHILD OFFENDER

The terms juvenile offender, delinquent child, and
child offender are used interchangeably, but the
standard definition is the same for each: a youth
who commits a delinquent act (or an act which
would be criminal if committed by an adult) before
reaching a certain age, usually 18 years old,

Twenty out of 21 codes use the standard in some
form, A significant majority of these codes (17),
contain a definition section where at least one of
these terms is defined according to the standard,
and three other codes define the term in some
othier section. One code fails to provide a definition
for the term juvenile offender, but still uses the
term,

One code uses the standard definition for juvenile
offender for purposes of its offender provisions, but
also includes the definition as an element in its
Child in Need of Care provisions. This double
coverage is confusing and its purpose is obscure, but
it allows the child to be treated as a non-offender
rather than as an offender. The code provides no
guidelines for determining when to charge a child as
an offender or treat the child as a non-offender, nor
is it clear whether the child can be subjected to
both provisions at the same time,

2. DELINQUENT ACT

A delinquent act is one which would be criminal if
committed by an adult as defined by the tribe's
criminal or law and order code.
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Eighteen codes define the term delinquent act in the
definition section, while three do so in their jurisdic-
tion section, One code includes status offender in its
definition of the term delinquent act. One code
incorporates delinquent act as an elemenc of the
definition of Child in Need of Care as well as in its
definition of child offender. This is an interesting
overlap, but it allows the child who commits a delin-
quent act to be treated as a non-offender rather
than as an offender and it is not clear what
standards are used to determine when a child is to
be treated as an offeader or as a child in need of
care. (See discussion in subsection 1, above.)

Thus, all codes examined meet the standard defi-
nition for a delinquent act, but the placement of the
definition in the codes may differ,

3. StaTUS OFFENDER

Of 21 codes reviewed, 13 incorporate the concept of
status offenses, and 11 of those treat the status
offender solely as a non-offender. Two treat a
status offender as both an offender and a noan-
offender by including the definition in both sections.
Two of the 13 use and define the word status of-
fender similarly to the definition found in the JJDP
Act, By removing status offenders or status
offenses from the offender category, tribes are
following the modern tread espoused by the JJDP
Act. Eight (38%) do not use the term or its
definition in any way.

The definition of status offender used for analysis
was; a child charged with an offease which would
not be a crime if committed by an adult. The usual
status offenses covered under this definition include
truancy, running away, curfew violations, incorrigi-
bility or failing to obey the demands of parents, and
alcohol possession in jurisdictions allowing adults to
possess alcohol.

4. NCN-OFFENDER

Non-Offender is a general term which distinguishes
those who are subject to court jurisdiction for
reasons other than delinquency from those who are
considered delinquent, Codes ordinarily describe a
non-offender by using Minor in Need of Care,
dependent child, neglected child, or other similar
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terminology. Some codes may use more than one
term, The following exhibit sets out the various

descriptors and the number of codes using the
identified language.

EXHIBIT 4,4
NON-OFFENDER TERMINOLOGY AND RATE OF USE
TERM USED NUMBER OF TRIBES
USING TERM
Minor in Need of Care (MINOC) 10
Dependent 9
Neglected - q
Abused J
Child in Need of Care 2
Abused or Neglected 1
Neglected or Dependent or MINOC 1
Neglected or Dependent 1
Neglected Juvenile 1
Youth in Need of Care 1
L T e e —

B. JURISDICTION

Several critéria were used to examine tribal juvenile
jurisdiction: the ages and races of persons subject to
jurisdiction, the subject matter over which
jurisdiction is exercised, whether codes allow
continuing jurisdiction once a juvenile becomes an
adult, and if transfer of children to adult court is
allowed.

One code has no jurisdictional statement in its
juvenile chapter and provides for criminal and civil
jurisdiction in its tribal code without referring to
juvenile jurisdiction.

1. DEFINITICN OF MINOR OR CHILD

The age at which a tribe assumes jurisdiction over
youth is established by either the jurisdiction section
or the definition of minor or child. All codes
examined defined a minor or a child as any person
under the age of 18, However, this definition is not
always dispositive of juvenile jurisdiction (see
subsections B4 and B5 below).

2. [INDIAN PERSONS SUBJECT TO TRIBAL
JURISDICTION

All 21 tribes take jurisdiction over their enrolled
children; 20 take jurisdiction over enrolled members
of any tribe; 18 take jurisdiction over people eligible
for membership in that tribe, and 17 of those also
take jurisdiction over people eligible for
membership in any tribe, Thirtcen tribes take
jurisdiction over any person recognized as an
Indian. Only one tribe limits its jurisdiction solely
to enrolled members.

3. NON-INDIAN PERSONS SUBJECT TO TRIBAL
JURISDICTION

The language in 15 tribal codes can be construed as
allowing jurisdiction over non-Indian juveniles, One
tribe specifically declines to exercise such
jurisdiction, but reserves the right to do so. The
language of the remaining five tribes restricts them
from jurisdiction over non-Indians.

The jurisdiction of tribal courts over non-Indian
children committing illtgal acts within tribal
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boundaries is problematic. Most delinquency laws,
tribal or otherwise, contain language declaring that
delinquent acts are not criminal in nature, This is
a practice followed almost universally in non-tribal
law to forestall labeling any child alleged to have
committed a delinquent act as a criminal, However,
delinquency jurisdiction is recognized as "quasi-
criminal” The civil-criminal distinction is critical
for tribes because, while their civil jurisdiction over
non-Indians is clear,® they may not take criminal
jurisdiction over non-Indians.® It is likely that
these provisions were adopted prior to the Oliphant
decision; the study did not find evidence that tribes
exercised juvenile jurisdiction over non-Indian
youth, regardless of their codes.

4, MINIMUM AND MAXIMUM AGES

The minimum age refers to the youngest age at
which a youth is subject to the jurisdiction of the
court. The majority of codes do not provide for a
minimum age. The maximum age is the oldest age
at which a youth is subject to the jurisdiction of the
court.

Sixteen codes allow jurisdiction over a youth at any
age up until age 18 and three allow it up to age 21,

Three restrict juvenile court jurisdiction to ages 10
through 18. These figures do not include codes
which allow for continuing juvenile jurisdiction once
a youth is an adult,

5. CONTINUING JURISDICTION

Continuing jurisdiction refers to the upper age limit
at which juvenile court jurisdiction ceases over a
person who has been subject to such jurisdiction,
usually for dispositional and probationary purposes.

As shown in the previous paragraph, 19 codes
restrict court jurisdiction for illegal acts committed
by youth under age 18; however, once court
jurisdiction attaches, 10 permit jurisdiction for
dispositional purposes past that age. Four of these
allow jurisdiction to continue between 19 to 21 years
of age, and six allow it to continue past age 18
without setting an upper limit. The remaining
cleven do not have such jurisdiction.

6. TRANSFER

Transfer refers to a procedure by which the
children’s court can transfer a minor to be tried as
an adult, The criterla for determining when to
transfer were not examined,

EXHIBIT 4.5
RESPONDING TRIBES
Transfer at 14 years 8 (38%%)
Transfer at 16 years 7 (33%)
Code allows transfer but provides no age limit 2 (10%)
fails to provide for transfer » 4 (19%)
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7. TYPES OF CASES/SUBJECT MATTER
This review identified the kinds of cases that may be
heard in children's court as defined in tribal codes

and the number of codes employing the indicated
language,

EXHIBIT 4.6
SUBJECT MATTER PROVISIONS CONTAINED IN TRIBAL CODES
o
SUBJECT MATTER PROVISION IN CODE RESPONDING TRIBES
e T A
Delinquency 21 (100%)
Status Offenses 14 (67%)
Minor in Need of Care 21 (100%)
Indian Child Welfare Act 13 (62%)
Other (Termination of parental rights, adoption, 21 (100%)
judicial consent, mental commitment, emancipation)
e e L e

C. DETENTION OR OUT-OF-HOME
PLACEMENT PENDING ADJUDICATION

1. DETENTION OF ALLEGED JUVENILE
OFFENDERS

a, CRITERIA FOR DETENTION

Every code contains criteria for placing 2 child in

detention prior to adjudication. The standard

language used by the study for analysis purposes

was:

The Court may order detention or shelter care or
order it to continue if the Court finds probable
cause exists to believe the minor committed the
alleged act and:
(1) The act is serious enough to warrant
continued detention or shelter care; or

(2) There is rcasonable cause to believe the
minor will run away so that he will be un-
available for further proceedings; or

(3) There is reasonable cause to believe that
the minor will commit a serious act causing
damage to person or property.

Some codes contain additional language such as "the
minor is in immediate danger of physical harm" or
"the minor has previously failed to appear for
interview or hearing before the Court” or “the
minor’s parent, guardian or custodian cannot be
found and there are no relatives or shelter care
facilities available to which the minor could be
released.” If the standard language is used and the
code merely adds several conditions, the code was
considered similar to the standard,

A number of codes contain language that differs
from the standard language, but still result in the
same outcome which is providing for the safety and
welfare of both the child and the community while
guarding against the failure to appear by the
juvenile. Despite the similarity in outcome, these
codes were grouped under a separate catcgory
because the language differs from the plain
language of the standard,

Chapter Four » TRIBAL CODES
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EXHIBIT 4.7

CRITERIA FOR DETENTION CONTAINED IN TRIBAL CODES

CODE LANGUAGE:

RESPONDING TRIBES

Follows the Standard

6 (29%)
Is Similar to the Standard 5 (24%)
Is Different from the Standard 10 (48%)

b. PLACE OF DETENTION

Every code provides for placement in a detention
facility or secure detention as well as for non-secure
detention, The terminology used as the standard
for review is the broadest language possible, al-
lowing for placement not only in a detention facility
on the reservation, but also ir a foster care facility,
a private home, or an off-reservation facility, all of
which must be licensed or approved by some tribal
agency or, in the case of the off-reservation facility,

by the state in which it is located. Those codes
whose language was considered different offered
fewer specific placement options or used very
general language or did not require licensing or
approval by any agency,

The majority of the codes also included language
keeping detained minors separate from adults in
some way,

EXHIBIT 4.8
CRITERIA FOR PLACE OF DETENTION
CONTAINED IN TRIBAL CODES

SN e
CODE LANGUAGE:

e e

RESPONDING TRIBES

Follows the Standard 6 (29%)
Is Similar to the Standard $ (24%)
Is Different from the Standard 10 (48%)

¢. ADULT FaciLITy

One of the major tasks of this study was to
determine whether youth can be held in an adult
facility and, if so, to identify the criteria for doing
so. The analysis revealed that provisions for
detention in adult facilities are far from uniform
among the 21 codes reviewed. The standard criteria
utilized once it was determined that a youth could
be so held was:

1) a minor who is at least 16 years of age;

Chapter Four - TRIBAL CODES
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2) a juvenile facility is not available or cannot
assure adequate supervision of the minor;
and,

3) adequate supervision in detention is
provided 24 hours a day.

The issue of separation from adult prisoners was
difficult to assess from the language of the codes;
however, site visit data indicated clearly that the
practice of the overwhelming majority of tribes
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having only adult facilities was either not to allow
juveniles to be housed in them, or if this was

allowed, juveniles had to be segregated from the
adult prisoners.

EXHIBIT 4.9
TRIBAL CODE CRITERIA FOR PLACEMENT OF
JUVENILE QOFFENDERS IN ADULT FAGILITIES

CODE LANGUAGE: RESPONDING TRIBES
Follows the Standard (16 years old) 5 (24%)
Follows the Standard (14 years old) 1 (5%)
Follows the Standard with Sight/Sound 1 (5%)
Separation Mandatory
Follows the Standard with Sight/Sound 1 (5%)
Separation, if Possible
Follows the Standard and Minor is Checked 2 (9%)
in Person at Least Every 15 Minutes
Prohibits Jail Detention of Youth 1 (5%)
Differs from Standard 3 (14%)
Does Not Address Jail Detention of Youth 7 (33%)
= = )

2. PLACEMENT OF NON-QFfFENDERS

a. CRITERIA FOR PLACEMENT

Placement for non-offenders is typically in some

type of shelter care or foster care. While all of the

shelter care provisions reviewed have a common
thread, that of the welfare of the child, the
standard used for analysis was a detailed set of
criteria while those provisions judged as not being
standard were vague and broad. The standard is:

Criteria for Shelter C

Need for shelter care exists if the Court finds

probable cause exists to believe the minor is a

minor-in-need-of-care and one or more of the

following also exist:

1. The minor is suffering from an illness or injury,
and no parent, guardian, custodian or other
person is providing adequate care for him;

2. The minor is in immediate danger from his
surroundings, and removal is necessary for his
safety or well-being;

3. The minor will be subject to injury by others if
not placed in the custody of the Court;

4. The minor has been abandoned by his parent,
guardian or custodian;

5. No parent, guardian, custodian, or other person
is able or willing to provide adequate super-
vision and care for the minor; or

6. The minor will run away and be unavailable for
further proceedings.

A majority of the codes (13) either were the same
or similar to the standard, while eight differed.

b. PLACEMENT IN SHELTER CARE

The standard language for shelter care provisions
typically allows a choice as to the type of shelter
care in which to place a non-offender who cannot
remain at home. One tribe’s provision represents
the standard:

Place of Shelter Care - A minor alleged to be a
minor-in-need-of-care may be placed, pending a
Court hearing, in the following places:

1. An extended family home on the reservation
approved by Tribal Social Services; or

2, A foster care family home on the reservation
approved by Tribal Social Services; or

Chévter Four « TRIBAL CODES
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3. A shelter care facility off-reservation approved
by Tribal Social Services,

Many codes use the term shelter care without
defining the kinds of facilities which would be
considered such care, By intepretation, the court
may achieve the same outcomes without the need
for the specific criteria, but the preferred practice is
to be specific to insure proper care of a non-
offender.

Two-thirds of the codes (14) are either the same as
or similar to the standard, while-seven differ,

¢.  PLACEMENT IN A JUVENILE FACILITY

Tribal practice as indicated from the majority of site
visits is not to place non-offenders in detention, but,
if necessary, to place them in some form of shelter
care when available. Nine codes, however, allow
non-offenders to be placed in juvenile deteation
facilities, only three explicitly prohibit such
placement, and nine fail to address the issue, Of
the nine codes allowing such placement, six direct
that non-offenders be separated from offerders,
However, most facilities are too small for this to be
a practical solution,

Thus, practice apparently follows the preferred
policy of not detaining aon-offenders, but code
language for a majority of tribes either allows such
placement or does not address the issue.

d. ADULT FAClLITY

Few codes allow placement of non-offenders in

adult facilities or jails while over a third explicitly
prohibit such placement. This is consistent with the
practice of tribes not to place non-offenders in
detention as discussed in the preceding paragraph,

Although tribes disapprove of the practice of using
jails and agree that the practice should not be
followed, many tribes do not have separate facilities
to bouse juvenile offenders or delinguents, Site
visits indicated that juveniles may be taken to the
facility only when rothing else is available for tribal
use. When this happens, the practice for the
overwhelming majority of tribes is to hold the child
in a waiting arca, not a cell, uatil the parents can be
calied to retricve them. In a few instances, a
severely inebriated minor is placed in a cell by
himself to detoxify if there is no separate
detoxification center, and then released to parents
or family.

EXHIBIT 4.10
CRITERIA FOR PLACEMENT OF JUVENILE NON-OFFENDERS
IN ADULT FACILITIES CONTAINED IN TRIBAL CODES

e 2 B B A TN I S RN
CODE LANGUAGE: RESPONDING TRIBES
P e A N R T A TP A L
Allows Piscement of Non-Offeriders 1 (5%)
in Jail at Age 16
Allows Placement of Non-Offenders 1 (5%)
in Jeil at Age 14
Allows Placement of Nor-Offenders 3 (14%)
in Jail with No Age limit
Prohibits Jailing of Non-Cffenders 8 (38%)
Does Not Address Jail Detention of 8 (38%)
Non-Offenders
R R SR
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D, HEARINGS

1, JUVENILE OFFENDERS
a. TRANSFER HEARING

Fifteen of the 21 codes allow transfer of a juvenile case to tribal', state or federal court.

EXHIBIT 4,11

AGE CRITERIA FOR ALLOWING T

RANSFER OF JUVENILE CASES

TO TRIBAL, STATE, OR FEDERAL COURT IN TRIBAL CODES

CODE PROVIDES FOR IEANSFER HEARING: RESPONDING TRIBES
At Age 14 5 (4%)
At Age 16 6 (29%)
At Age 18 1(5%)
With No Age Limit 3 (14%)
Transfer Not Mentioned in Code 6 (29%)
i sz

Seven codes do not set time limits for holding
transfer hearings. Although this could be construed
to mean that a minor could be held indefinitely; the
site visits revealed that minors arc almost never
held pending adjudication,

b. DETENTION HEARING
Codes are divided into two categories: those
requiring that a hearing be held within a specified

amount of time to deétermine whether a child should
be detained, and those not setting specific time
limits for the determination. Although, arguably,
the omission of time limits could result in a minor
being held for an inordinately long period, actual
practice appears to be immediate release where
possible,

EXHIBIT 4,12
TIME CRITERIA FOR DETENTION HEARINGS
IN TRIBAL CODES -
CODE REQUIRES A DETENTION HEARING Within N RESPONDING TRIBES ||
24 Hours Including Weekends/Holidays 3 (14%)
24 Hours Not Including Weekends/Holidays 4 (19%)
48 Hours Including Weekends/Holidzys 4 (19%)
72 Hours Including Weekends/Holidays : 4 (19%)
No equircmel: r: to mion of Judge _ 6 (29%)
Chapter Four -« TRIBAL CODES
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¢.  ARRAIGNMENT

Arraignment is a term not ordinarily used in
modern children's law and only one of the codes
refers to it.

d. ADIJUDICATORY HEARING

Nearly half of the codes set no time limit within
which an adjudicatory hearing must be held. Site
visits and other contact with tribal courts indicate

that adjudicatory hearings are almost always held
within a short time after the alleged offenses take
place. Thus, even though one code allows as much
as 60 days to lapse between the filing of a petition
and the hearing, this amount of time probably is not
used. Onc code which does not provide for an
adjudicatory hearing does allow for an informal
hearing with dispositional alternatives.

EXHIBIT 4.13
TIME CRITERIA FOR HOLDING
ADJUDICATORY HEARINGS IN TRIBAL CODES

e. DispPOSITIONAL HEARING

Eleven codes do not provide a time limit for holding
a dispositional hearing. Arguably this could indicate
inappropriately long periods between adjudication

CODE REQUIRES AN ADJUDICATORY HEARING Witl:lin: RESPONDING TRIBES
5 Days 2 (10%)
10 Days 7 (33%)
14 Days 1(5%)
60 Days 1 ( 5%)
No Time Requirement 9 (43%)
No Adjudicatory Hearing Requirement 1(5%)
> R,

and disposition; actual practice, however, is that in
almost all instances such hearings are held either on
the same day as the adjudication or within a few
days thereafter.

EXHIBIT 4.14
TIME CRITERIA FOR HOLDING

DISPOSITIONAL HEARINGS IN TRIBAL, CODES
=
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‘ CoDE REQUIRES A DISPGSITIONAL HEARING WITHIN: - RESPONDING TRIBES

5 Days 1(5%)

10 Days 7 (33%)

14 Days 1(5%)

60 Days 1( 5%)

No Time Requirement 11 (52%)
emoenees Millaied il —
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2, NON-OFFENDERS
Hearing procedures and time limits are the same

E. DISPOSITION AFTER ADJUDICATION

1. JUVENILE OFFENDERS

The review of dispositional alternatives shows a
strong preference for probation, placement in an
institution or with an agency, and restitution, The
codes fail to define what they mean by iastitution or
agency., The following language illustrates the
provisions:

"Commit the child to an institution or facility for
short-term confinement or for the purpose of study
and evaluation.”

"Commit the child to an authorized industrial
school, state training school, or other training or

for both offenders and non-offenders in all codes
except one,

corrective institution authorized to receive Indian
children."

Many codes fail to separate dispositions for
offenders from those for non-offenders. Although
a literal reading might justify the conclusion that
non-offenders might be placed in juvenile secure
facilities, the evidence from the site visits shows the

. opposite, However, the language is confusing and

obviously should be clarified. Codes that separate
disposition of offenders from non-offenders make it
casicr to determine where a youth will be placed
upon adjudication.

EXHIBIT 4.15
DISPOSITIONAL ALTERNATIVES® FOR JUVENILE
OFFENDERS IN TRIBAL CODES

DISPOSITIONAL ALTERN‘ATTVES RESPONDING TRIBES
Non-Offender Provisions in Addition to Specified 8 (38%)
Alternatives for Offenders (such as those listed below)

Juvenile Detention 5 (23%)

Adult Facility (at 16 years of age) 3 (14%)

Probation 19 (%0%)
Institution or Agency 18 (85%)

Industrial School 6 (28%)

Work Programs 7 (33%)
Counscling 4 (19%)
Restitution 12 (57%)
Traditional Remedy 2 (9%)

14 (66%) |
®  Codes may include multiple alternatives.
Chapter Four » TRIBAL CODES
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2, NON-OFFENDERS

Five codes allow non-offenders to be treated in the
same way as offenders. Again, if taken literally, this
could be interpreted to mean that a non-offender
could be committed to a secure facility, but the
literal interpretation daas not reflect real practices.

One code also allows placement in juvenile
detention, while another prohibits it, It appears that
most tribes follow what is considered standard
placement of youth by placing them in non-secure
facilities.

EXHIBIT 4.16
DISPOSITIONAL ALTERNATIVES FOR
NON-OFFENDERS IN TRIBAL CODES

VL. SUMMARY AND CONCLUSIONS

While tribes have a difficult time updating their
written laws for a number of reasons, the
overwhelming majority employ actual practices
which comply with the mandates where resources
allow. Where tribes do not have any facilities,
children are not held at all or are held only for the
time necessary to notify pazents or family to pick up
the child, This is true also for many of the tribes

e r—
DISPOSITIONAL ALTERNATIVES RESPONDING TRIBES
Release to Relatives 20 (95%)
Foster Home 18 (85%)
Shelter Care 17 (80%)
Protective Supervision 12 (57%)
Legal Custody 10 (47%)
Juvenile Detention 1 ( 4%)
Juvenile Detention Prohibited 1(4%)

which have only adult facilities that lack the capacity
to separate juveniles from adult offenders. Other
tribes with adult facilities only, hold youth, if at all,
in cells separate from adult prisoners, and where
possible out of their sight and sound. For the most
part, tribal practices meet the spirit of the
mandates, although some codes need to be
amended to reflect these practices.

“Other" includes: placement in a hospital or other suitable facility; restraining a child from driving; taking

possession of a child’s driver’s license; specific plan for the care and assistance to the minor or his
parent(s), guardian, or custodian whlch is calculated to resolse the problcms presented in the petition;

and residential treatment

Chapter Four - TRIBAL CODES
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VI, RECOMMENDATIONS

Tribal legal codes guide the practice of courts in
handling juvenile cases and determine the
framework through which youth and family rights
are protected, Although a number of current codes
include many best practice standards, including
provisions similar to the OJIDP mandates, a
number do not, Tribal codes will likely continue to
vary due to the variety of culural and other
circumstances among the tribes and villages.
However, some tribal codes are incomplete or fall
short of important juvenile provisions, not because
of local needs, but simply because they have not
been revised for many years. The following
recommendations address the need for such
revisions,

4,1 TRIBES SHOULD UNDERTAKE TO REVIEW
THEIR CHILDREN'S CODES,

Tribes should review their children’s codes and
other codes pertineat ‘o juveniles on a periodic
basis, Codes should be amended to address
those standards and initiatives determined to be
relevant to Indian youth and tribal justice
systems. Existing model codes may be useful
during this review process.

4,2 THE BIA SHOULD UNDERTAKE TO PROVIDE
TECHNICAL ASSISTANCE REGARDING THE
REVISION OF TRIBAL CODES,

Working together with OJIDP and. relevant
units in ACYF, the BIA should include under
its mandate to support tribal courts tribal
review and revision of tribal codes affecting
juveniles.

43 TRIBES SHOULD REVIEW THEIR
CONSTITUTIONS TO FACILITATE THE
MODIFICATION OF PERTINENT CODES,

Tribal constitutions that still include the
provision that the Secretary of Interior must
approve any revisions to tribal legal codes
should eliminate this provision, Removing this
requirement may expedite the process of
updating existing tribal legal codes.

Chapter Four « TRIBAL CODES
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1

CHAPTER FOUR ENDNOTES

Native American Tribal Court Profiles 1985: A Report by the Bureau of Indian Affairs, Branch of Judicial
Services. Updated Profiles have not been published since 1985 (which reported the status of tribal courts
as of July, 1985), but it is our understanding that an effort to update is currently underway,

2, US. Department of the Interior, Bureau of Indian Affairs, Branch of Judicial Services, October 21, 1992,

3

4,

7.

10.

P.L. 96-272,

Title II of the Indian Child Welfare Act (ICWA) (25 U.S.C, §1931) provides that Indian child welfare
programs may reccive grants for, among other purposes, employing professional and trained personnel to
assist tribal courts in domestic relations and child welfare and providing training to tribal court judges and
staff in family and child assistance and service programs, 25 CF.R, § 23,22, part of the regulations
implementing the above ICWA grant program, includes the preparation of child welfare codes in the third
program priority , but delinquency codes are not synonymous with child welfare codes, The bulk of ICWA
grant funds have funded and will continue to fund direct children’s services, In addition, several private
Indian organizations have been funded once or twice to assist tribes with legal drafting, mainly in the area
of child welfare, a few times in the area of juvenile delinquency, The numbers helped are very small. A
few tribes have been able to pay for code revisions cither from tribal funds or from other funds made
available from private or public sources. Unfortunately, the reality is that funds are not available on a
uniform or consistent basis for tribal code drafting and tribes do not build such funds into their regular
budgets.

25 US.C. §476, Of course, a tribal law that directly infringed upon the federal trust responsibility would,
under present law, be overridden by federal power. But there is no statutory basis for general federal
supervision of tribal affairs,

According to Scott Keep, Assistant Solicitor of the Department of Interior, in a telephone interview on
December 2, 1991, these amendments have rendered part 81 of 25 C.F.R obsolste and the Department is
in the process of drafting and adopting new regulations. Under the 1988 amendments, the Secretary is
bound by §476 to call an clection within 180 days after receiving a tribe's request to either ratify or revoke
a constitution and bylaws and within 90 days after receiving a tribe's request to ratify an amendment to an
existing constitution or set of by laws, The Secretary is then required to approve or disapprove the bylaws,
or amendments, within 45 days after the election if they are adopted by the tribe, If the Secretary does not
give approval or disapproval within that time, the Secretary’s approval is considered to have been given.

Sec, 223 (a)(5)(C).
National Farmers Union Ins, Cos. v. Crow Tribe, 471 US 845 (1985),
Oliphant v. Suquamish Indian Tribe, 435 US 191 (1978).

Tribal court refers to the court with jurisdiction over adults, thus subjecting the youth to the adult criminal
code and adult sentencing,
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CHAPTER FIVE
YOUTH SERVICES AND TREATMENT ISSUES

I. INTRODUCTION

Juvenile justice systems include law enforcement,
court, and service functions. Interveation services
aimed at ameliorating the problems preseated by
delinquent and status offender youth are wide
ranging and include many systems ~ criminal justice,
social services, health, mental health, education and
vocational servisns, Many important decisions are
made by personnel in law enforcement, court, and
service areas throughout the course of handling a
juvenile referral.  These decisions determine
whether or not the system will intervene at all and,
if it does, what specific interventions will be
employed. How a particular juvenile will be
handled by the system is often determined not only
by the evaluation of the needs of the juvenile and
his family, but by the options and services available
to the juvenile justice system, This chapter provides
a description of the functions performed by tribal
juvenile justice systems and examines the
intervention services available for Indian juvenile
cfenders.

Youth enter the juvenile justice system for a variety
of reasons, ranging from serious criminal acts to
school and family problems. The likelihood that a
child will ergage in delinquent or status offense
behavior is influenced by many factors, The present
study was not designed to be a clinical study and
therefore does not attempt to provide a definitive
analysis of the causes of Indian youth problems.
However, in order to evaluate service néeds and
prioritics for Indian youth, previous research
findings and data acquired through the course of the
present study will be used to describe the most
prevalent problems of this population. Three issues
facing Indian adolescents are of particular relevance
to juvenile justice services: the high incidence of
alcohol and drug use, the difficult bicultural context
in which tribal youth develop and define their
identities, and severe economic problems that result
in difficult education and career choices. At the
same time, living in the community of the tribe
offers some potentially powerful and positive youth
influences. These factors must also be recognized
in the examination of tribal juvenile justice issues,

The vast majority of contacts by Indian youth with
tribal juvenile justice systems are attributed to
alcohol and/or drug abuse. Juvenile justice
personnel interviewed during the study, almost
without exception, cited the high rate of alcohol and
inhalant use among youth, Concerns were raised
regarding the increasing use of dangerous inhalants
and the decreasing ages of the children who have
begun to experiment with alcohol and drugs.

In addition, alcoholism afflicts a large number of
Indian adults. Adult alcohol abuse contributes to
family dysfunction and poverty, and negatively
affects the health and well-being of Indian children.
Alcohol use by mothers during pregnancy (or by
cither parent prior to conception) can permanently
influence the life of the unborn child, The direct
physiological and behavioral effects of Fetal Alcohol
Syndrome/Fetal Alcohol Effect (FAS/FAE) are
affecting an increasing number of Indian youth.'
The pervasiveness of substance abuse problems in
both the adult and youth populations requires that
service priorities aimed at prevention and treatment
must be acknowledged system-wide.

Developing a positive and cohesive identity within
the context of their tribal culture and the non-
Indian culture to which they are exposed can be a
difficult process for Indian youth. Previous studies
have cxamined how these two, sometimes
conflicting, cultures affect Indian youth, The need
for youth to be comfortable in their native culture,
but also in the non-Indian culture around them, has
been noted in several studies. The inability to
become reas¢nably comfortable with both Indian
and non-Indian society has aiso been related to
depression and suicide in the Indian population, A
recent study of adolcscent suicide among Indians
noted identity corusion and culture conflict as
significant causal factors.? Regardless of the root
causes, the rate of suicide among young Indians is
alarming. A recent report from the Indian Health
Service noted that, in 1986, suicide rates for Indian
children ages 10 to 14 were approximately four
times higher than noa-Indian children. For youth
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between the ages of 15 and 19, the rates were two
and a half times greater for Indians than for non.
Indians?

The extent of poverty on reservations also affects
adolescent development and directly impacts
juvenile justice systems, Although a few tribes
report thriving economies due to significant natural
resources and/or the ability to maintain strong
business ventures, other tribes have few resources
upon which their economies can be structured. One
tribe visited by the study team estimated that
unemployment on the reservation is as high as 85%,
Other tribes indicated that their only major
employers are tribal government, the schools, and
IHS and BIA agencies. In these economic
conditions, it is difficult for youth to set and achieve
realistic carcer goals. As Indian adolescents
become adults they must struggle with the difficult
decision regarding remaining with the tribe and
having limited employment options or secking
employment outside reservation boundaries.

It is equally important to understand the strengths
inherent in tribal life, Tribes by their very nature

serve a strong extended family function for children,
Although Indian families are a powerful influence
on children, the tribe itself can play an integral part
in the growth and development of tribal youth, The
tribe provides an extended family support system.
The tribe also represents a system of beliefs and
sense of tradition that can help children gain
positive values and direction for their lives, The
role that tribal elders, in particular, fulfill ic
resolving family problems and providing guidance
and education for young pecple was frequently cited
during study interviews, The impact of the tribe on
its members is quite unique and offers a potential
service resource for children and their families.

Although Indian youth encounter some of the same
problems and issues that non-Indian youth must
cope with, as described above, there are differences.
These differences have both positive and negative
implications. Recognizing these differences not only
helps us understand the problems with which tribal
juvenile justice systems must cope, but also provides
an understanding of the philosophy upon which
tribal juvenile justice systems are based.

II. COMPONENTS OF THE JUVENILE JUSTICE SYSTEM

A number of status offender and delinquent Indian
youth are handled by non-Indian systems, primarily
state/county juvenile justice systems. These youth,
either due to state jurisdiction on the reservation or
because they have committed acts outside
reservation boundaries, are not scrved through
tribal juvenile justice systems., Examination of these
non-tribal juvenile justice systems is beyond the
scope of the present study.

The study’s findings show that a substantial number
of delinquent and status offender Indian youth are
handled through Indian juvenile justice systems.
Many services provided to these youth are delivered
by tribal providers (although often with outside
financial support). However, even when juvenile
cases fall clearly within tribal jurisdiction, questions
about service responsibility still remain. The
complex service responsibilities within the Indian
juvenils justice systems are discussed below through
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the results of the All Tribe Survey (ATS) and the
on-site interviews conducted during the study.

The study’s findings related to processing juveniles
through the formal tribal juvenile justice system are
examined first. These functions include arrest and
charging of juveniles, prosecution, adjudication, and
disposition.  The study’s findings related to
intervention services will be presented following the
examination of processing functions,

The tables presented below are derived from ATS
data supplied by 93 tribes that indicated they
provide some juvenile justice services. The level of
juvenile justice involvement of these tribes ranges
from tribes that exercise almost exclusive juvenile
jurisdiction and operate full scale juvenile justice
systems to those who exercise very limited
jurisdiction and provide a small number of juvenile
justice related services, Seventy-two of the tribes
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represented in the ATS findings are tribes that are
not subject to state jurisdiction and therefore have
exclusive jurisdiction for juvenile offenses committed
by Indian youth within reservation boundaries (with
the exception of Major Crimes). Twenty-one of the
93 tribes perform some juvenile justice activities, but
their jurisdiction over juveniles is concurrent with
state jurisdiction. These two groups of tribes are
referred to in the study as "exclusive jurisdiction
tribes” and “concurrent jurisdiction tribes.”

It is important to note that the ATS questions were
focused on détermining what services are available
to tribal juvenile justice systems and who performs
or administers these services on the reservation.
Questions were coastructed to allow multiple
responses when identifying the provider of a specific
function or service component. Therefore, the
reader will note that percentages in the tables
frequently total more than 100%. Many times a
tribe has multiple providers of a single service. The
complex mix of roles and responsibilities is a key
feature of tribal juvenile justice systems. Another
caveat in interpreting the data from the ATS relates
to the issue of provision of a service versus the

funding of that service, Since ATS questions asked
who performs or administers a particular function,
the provider identified for a function or service is
not necessarily the funding source.

Exhibit 5.1 presented below shows the ATS results
for all 93 tribes relative to juvenile justice
processing functions. Exhibits 52 and 5.3 (which
appear following the "all tribe" discussion) present
the ATS results for exclusive jurisdiction tribes and
concurrent jurisdiction tribes respectively,

A. JUVENILE JUSTICE FPROCESSING
COMPONENTS

Tribes may perform all or some of the basic law
enforcement and court related functions for
juveniles on the reservation. It is quite common
that these functions are performed by more than
one provider, ecither with clear jurisdictional
distinctions or with less distinct, overlapping
responsibilities.  ATS results related to law
cnforcement functions (apprehension and charging)
and court functions (prosecution and adjudication)
are shown in the following tables.

EXHIBIT 5.1
TRIBES WITH JUVENILE JUSTICE PROCESSING COMPONENTS
ALL TRIBES N=33
TRIBE 8IA ST/ICO OTHER TRIBE OTHER NOT AVAIL
APPREHENSION 80% 31% 30% 2% 2% 0%
CHARGING 0% 14% 23% 2% I% 1%
PROSECUTION 85% 4% 26% 1% 2% 0%
ADJUDICAYION 0% % 6% 0% 3% 0%
AN N =

Exhibit 5.1 shows that a large majority of the 93
tribes directly operate some or all of the tribes’ law
enforcement functions. According to recent BIA
statistics there are 985 tribal police officers, Thirty-
one percent of the tribes indicate that BLA provides
all or some law enforcement functions for the tribe.
BIA police officers number 400 across the country.
State/county performance of law enforcement
functions was reported by 30% of the 93 tribes. As
evidenced by the fact that the percentages for
apprehension and charging total more than 100%,

many tribes are served by combinations of tribal,
BIA, and/or state/county police agencies.

Although there is substantial direct provision of law
enforcement functions by the tribes, the visits to the
tribes found that this is not without problems.
Tribal and BIA law enforcement services are spread
quite thin on many reservations. Police on one large
reservation illustrated this point by relating an
incident where response to a fatal traffic accident on
the reservation took officers an hour and a half to
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get to the sceme, Many tribes experience the
problem of large land areas covered by relatively
small numbers of patrol officers. This makes it
difficult to give priority to juvenile problems and to
perform transportation and other functions
frequently required in response to juvenile problems
and offenses.

The percentage of tribes performing court functions
is slightly higher than for those operating police
functions.  Eighty-five percent of the tribes
prosecute juveniles and 90% directly adjudicate
juveniles, One might expect prosecution and
adjudication responses to be equal, since in non-
Indian systems these functions are done via the
same system. However, the disparity in these
results is explained by a few tribes that reported
that cases are presented to their tribal court by BIA
or state social service or law enforcement personnel,
not by tribal prosecutors.

EXHIBIT 5.2

TRIBES WITH JUVENILE JUSTICE PROCESS COMPONENTS

Twenty-six percent of the tribes reported that the
state/county courts are involved in prosecution and
adjudication of youth. Some tribes reported both
tribal and state provision of these functions. This
reflects the presence of concurrent or "split” court
jurisdiction in a number of these tribes. In some of
these situations the cases heard by tribal court and
those heard by state courts are determined by
agreement between the coursts, At other times this
overlapping jurisdiction is not clearly defined.

There is only limited evidence of inter-tribal
arrangements for law enforcement or court
activities, as shown by the low percentage of
responses for "Cther Tribe" in the above table.

Exhibits 5.2 and 53 below show the differences
between tribes which deal with juveniles through
jurisdiction concurrent with the state, and tribes
which have exclusive jurisdiction over juvenile
offenders,

EXCLUSIVE JURISDICTION TRIBES Na72

TRIBE BIA STRO OTHER TRIBE QTHER NOT AVAIL
APPREHENSION 82% 3% 25% 1% 1% 0%
CHARGING 93% 1% 15% 3% 1% 1%
PROSECUTION 90% 4% 19% 1% 0% 0%
ADJUDICATION 93% 3% 18% 0% 1% 0%
v oeb o T L S B = K I o W TN R
.. 53

TRIBES WITH JUVENILE JUSTICE PROCESS COMPONENTS

COMCURRENT JURISDICTION TRIBES Ne21

TRIBE 1A ST/CO OTHER TRIBE OTHER NOT AVAIL
APPREHENSION 71% 10% A8% 3% 5% 0%
CHARGING 71% 5% 43% 0% 10% 0%
PROSECUTION 87% 5% 48% 0% 10% 0%
ADJUDICATION 76% 0% 8% 0% 0% 0%
Ty e I
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There is a notable difference between concurrent
jurisdiction tribes and exclusive jurisdiction tribes
both in regard to law enforcement and court
functions, Direct provision of these functions is
higher in the exclusive jurisdiction tribes, However,
it is clear that some tribes operating in the
concurrent jurisdiction environment consider it
appropriate and/or necessary to perform law
enforcement and court functions themselves. These
concurrent jurisdiction tribes have developed their
own law enforcement and court systems. Direct
tribal provision of law enforcement and court
functions ranges from two-thirds to three-quarters
in these concurrent jurisdiction tribes.

BIA involvement in juvenile justice processing
functions is largely related to law enforcement
activitics and is highly concentrated in exclusive
jurisdiction tribes. A few of these tribes reported
that tribal police and EIA officers share law
enforcement responsibility on the reservation; most
reported that these functions are provided by either
BIA or tribal police.

B. JUVENILE JUSTICE SYSTEM
SERVICE COMPONENTS

The roles of providers are even more complex in
the area of intervention services than they are for
faw enforcement and court activities, A number of
key issues apply to this discussion. The following
brief discussion describes the basic roles of state,
federal and tribal governments as they relate to
tribal juvenile justice services.

States have general service responsibility for all
citizens within their boundaries, including Indians.
Not only do available services differ from state to
state, but the perception of responsibility to serve
Indian youth varies as well. State responsibility
appears (o be even more unclear when youth are
under the authority of tribal courts. Provision of
state services to youth who remain under tribal
court jurisdiction varies greatly from state to state
and depends upon interpretations of responsibility
by, and agreements between, tribal and state
governments. In some instances, states require that
youth be placed in the custody of state or county
courts in order to be eligible for state funded
services,

Federal responsibilities for youth under tribal
jurisdiction are equally unclear, Eligibility for
general federal funding programs is covered in
Chapter Seven of this report, However, the key
roles in providing funds and/or services by the BIA
and the IHS must be briefly described in this
discussion of tribal juvenile justice services. For
some tribes these two federal agencies are major
direct service providers, For others they are
primarily funding sources for tribally operated
services, Although there is a broad range of
services provided or funded through these two
agencies, they do not, by policy or action, purport to
be the uitimate guarantor of all juvenile justice
services for reservation youth,

Tribal responsibility for services raises a dilemma
between the desire for independent control of
juvenile justice programs and the need for
significant outside financial support. Many tribes
have limited financial resources with which to fund
human services programs. Although tribes perform
many services directly, there is substantial variation
from tribe to tribe relative to the availability and
comprehensiveness of these services.

Because individual tribes must look to state and
federal agencies, as well as to their own resources
for needed services, and because identification of
general service responsibility is sometimes unclear,
there really is no one "model” that can be described
for tribal juvenile justice systems. However, the
study does identify priority services, strengths and
weaknesses in the existing systems, and the degree
to which various agencies and units of government
are currently involved in tribal juvenile justice
systems,

Exhibits 54, 5.5, and 5.6 present the findings from
the ATS questions related to juvenile justice
services,  Tribes responding were from the
population of 93 tribes described earlier in this
chapter, In addition to describing the availability of
services to these tribes, the ATS resulis illustrate
the relative involvement of the key provider
agencies for these services. However, the results do
not identify the funding source of the services nor
do they indicate the extent or capacity of the
services, Information obtained through interviews
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with tribal representatives and other key personnel
will be used to address these issues.

1. PREVENTION SERVICES/DIVERSION PROGRAMS
AND PROBATION/PARCLE

Prevention services include those serviies in the
community that affect youth prior to commission of
acts that formally bring them to the attention of
tribal juvenile justicz authoritics, Some of these
services focus on parents and families; others are
provided directly to youth, Prevention occurs at a
variety of levels, from programs that affect the
general condition of tribal society and its economy
to programs that focus on specific youth at risk .
Tribal leaders interviewed during the study
emphasized the importance of preventiou programs.

Diversion programs were also considered critical,
Formally charging a first offender or a juvenile who
appears amenable to treatment services is often
viewed as both counterproductive for the juvenile
and inefficient for the juvenile justice system. On
the other hand, failure to intarvene at the carliest
stages of a juvenile’s contact with the system loses
an important opportunity to prevent further
problems. For this reason diversion programs are
widely recognized as key components of juvenile

justice systems, Diversion programs typically
require that charges be held in abeyance until some
course of treatment and/or restitution occurs. This
provides incentive for the juvenile to comply and
provides the court with options if such compliance
does aot occur, To be effective, diversion programs
usually require access to other community service
options.

Probation and parole officers often perform a
variety of functions for the court. In most tribal
courts the functions of probation and parole are
combined, Many courts operate with only a single
officer or with limited staff. Therefore, the juvenile
and adult functions are often combined, In.some
tribal courts the majority of probation and parole
functions are handled by the Department of Social
Services. Probation/parole officers typically per-
form the court intake functions, screen referrals,
and provide or coordinate initial evaluations. These
officers often determine which cases will be formally
processed and which cases will be handied by diver-
sion and community programs, or will be dismissed
without formal charging, Operating as counselors
and/or as case managers, probation officers may
have responsibility for supervising or providing
ongoing services.

EXHIBIT 54

TRIBES WITH PREVENTION/DIVERSION and PROSATION/PAROLE

ALL TRIBES N«»93

All but 5% of the 93 tribes responding to the ATS
have some level of prevention and/or diversion
services. Many tribes reported that the capacity of
these programs was insufficient to serve all youth
for whom these services are appropriate. Eighty
percent of the tribes report that the tribe provides
these services directly, There were no notable
differences between the concurrent jurisdiction
tribes and exclusive jurisdiction tribes regarding the

TAIRE BIA IHS STICO OTHER OTHER NOT
TRIBE AVAIL
PREVENTION/ 30% 20% 30% 29% 3% 6% 9%
DAVERSION
PROB/PAROLE ™% 4% I% 26% 3% 0% 8%
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availability of these services, The involvement of
non-tribal providers also was similar between these
two groups of tribes, including the percentage of
tribes which reported provision by state/county
agencies.

Overall 94% of the tribes have probation and/or
parole services available, Three-quarters of these
tribes (77%) state that these services are provided
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directly by the tribe. The only other provider cited
by a substantial number of tribes is state/county
government (28%). Diret tribal provision of these
services is most common in exclusive jurisdiction
tribes (85%). Concurrent jurisdiction tribes re-
ported a more even split between tribal and state/
county provision of probation/parole services (52%
ard 43% respectively).

2. NON-SECURE PLACEMENT SERVICES; FOSTER
CARE, SHELTERS, GROUP HOMES AND
RESIDENTIAL TREATMENT

Non-secure placement alternatives play a key role in

the system for handling status offender and

delinquent youth. Juveniies who must be placed
outside the home usually exhibit severe behavior
problems, significant treatment needs and/or have
families who are unable or unwilling to continue to
care for the child. Assuming that alternatives to
secure facilities exist, the majority of youth can be

placed in non-secure environments. (See Chapter
Six for discussion of secure facilities,) Some youth
require immediate placement, based upon the
offense, their condition, or the unavailability or
unsuitability of the family, Regardless of the type of
emergency placement setting, the relatively high
incidence of alcohol use requires that emergency
placement programs provide, or have available,
options for detoxification,

There are many types of long term placement
options which may be used for status offender or
delinquent youth. These options are generally
viewed on a continuum related to intensity of
treatment. Youth with the most severe problems,
including mental health or aicohol/substance abuse
problems, are considered candidates for residential
treatment, However, many youth, evan with some
evidence of these problems, may be amenable to
less intensive trzatment through foster care, group
homes or boarding schools.

EXHIBIT 5.5
TRIBES WITH NON-SECURE PLACEMENT SERVICES
ALL TRIBES Na9d
TRIBE 8lA IHS sTO OTHER OTHER NOY
TRIBE AVAIL
FOSTER CARE 72% 23% 3% 45% 4% % 3%
SHELTER CARE 40% 12% 4% 46% 1% 6% 20%
GAQUP HOME 28% 1% 3% 41% 8% 12% 22%
RESIDENTIAL 52% 13% 7% M 10% 13% 6%
TR OSSP ey R —

a, FOSTER CARE

Exhibit 5.5 shows that most tribes have foster care
services and, in 72% of these tribes, the services are
provided directly by the tribe. Based upon
interviews with court and social service personnel,
virtually all foster care provision for status offender
and delinquent youth is handled through social
services, rather than court programs per se, These
sources also indicated that the primary funding
source for these placements is the BIA. A number
of tribes appear to be moving toward qualification

for Title IV-E federal funds to cover placements
and a few already are eligible. Based upoa the
substantial percentage of tribes indicating that foster
care is provided by state/county agencies (45%) and
by the BIA (23%), it can be assumed that a number
of tribes use other foster care providers to augment
their own services.  Surprisingly, state/county
provision of foster care is reported more often by
exclusive jurisdiction tribes (47%) than by
concurrent jurisdiction tribes (38%).
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b. SHELTER CARE AND GROUP HOMES

Shelter care and group homes are the services cited
most often as being unavailable to the tribe,
Twenty percent reported that shelter care is
unavailable; 23% indicated they have no group
homes. This service gap was frequently echoed
during the on-site visits. Some of the larger tribes
that do have shelters and group homes indicate that
there are either too few beds available or that a
need remains for facilities for specific populations
(e.g., group homes for adolescent girls), Resuits of
the ATS show the gap in shelter and group home
services to be relatively equal for concurrent and
exclusive jurisdiction tribes. In addition to being the
most commonly unavailable services, shelter care
and group homes are the only services that are
provided by state/county agencies (where they do
cxist) more often than by the tribes themselves.
State/county agencies are reported to provide
shelter care service by 46% and group home
services by 41% of the 93 tribes.

Some shelter care and group home programs cited
by tribal representatives during the study’s on-site
visits were collaborative efforts of tribal,
state/county, BIA, and IHS agencies. One group
home described to the study team is operated by
the tribe, funded by the BIA, utilizes IHS for
medical screening and treatment, and state/county
resources for psychiatric and psychological
evaluations, The effectiveness of this facility is
further enhanced by its flexible admission criteria.
This group home is used for shelter care and youth
detoxification services as well as longer term
placement,

¢. RESIDENTIAL TREATMENT

Residential treatment facilities may be operated by
the tribe, state/county agencies, or by the IHS as
reported on the ATS. The most common referrals
to residential t*  ,ment related to alcohol and drug
treatment or treatment for depression and suicide
risk, Almost all of the tribes reporied some
availability of residential care (94%). It should be
noted that a response indicating that residential
service is availablé may mean that the nearest
program that will accept tribal youth is located
hundreds of miles from the reservation,
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Aftercare services were not specifically examined
through the ATS. However, the importance of
these services was emphasized during on-site
contacts with individual tribes, Aftercare services
focus on the youth's adjustment upon return to the
family and can be an important extension of the
treatment program itsclf. Aftercare services are
most effective when coordinated and planned with '
the residential provider, These services are
particularly critical because a number of youth leave
the reservation for services (either to receive
residential treatment or because of involvement with
federal or state juvenile courts). As important as
these services are for youth, the rescarch team
frequently received reports of insufficient aftercare
staff and poor coordination between off-reservation
providers and the existing aftercare programs.

Providing a full range of placement service options
for Indian youth residing on the reservation raises
several issues. It can be assumed that tribal size is
related to the number of youth requiring the various
placement options. However, to some degree, all
tribes need access to the full range of placement
settings even if certain nceds arise only infrequently,
Because of the number of juveniles involved, it
would not be cost effective to operate all types of
facilities on all reservations, On the other hand,
tribes that only have access to facilities that are at
a significant distance from the reservation must
either accept sending their children far from the
tribe and family or use less appropriate local
options, This dilemma is most extreme when
considering intensive treatment residential settings,
but it is also relevant to less intensive settings, such
as shelters and group homes.

d. BOARDING SCHOOLS
The youth of virtually every Indian reservation and
Alaska Native village have access to a variety of

. boarding schools: on and off-reservation; completely

boarding and combination boarding and day school;
operated by BIA, tribes, community or private and
religious groups. A total of 9252 Indian students
attend 56 boarding schools at present, while another
1692 tive in peripheral dormitories and attend public
schools. In many respects, these institutions
function as integral parts of the tribal/Native
juvenile justice system, as prevention, diversion,
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treatment, probation and even punishment services,
(One boarding school principal reported the not-
uncommon instance of an sighth-grader who had
been "sentenced" to attend his school by a tribal
court),

Boarding schools represent a potentially important
source of resources for troubled youth, but they are
not being used effectively at present, It might even
be said that, because they are ill-equipped to fulfill
their treatment/rehabilitation role with respect to
tribal programs they present a certain danger to the
students they serve.

As reported during the on-site interviews with tribal
and school officials, several constraints exist. First,
as a general rule boarding schools are completely
unequipped to diagnose and treat special problems
of incoming students, The limited counseling
program once offered at BlA-operated boarding
schools was recently discontinued because it was felt
to be totally inadequate. Second, boarding schools
have an incentive to fill their rolls to capacity for
funding allocation purposes, often matching students
with publiched admissions criteria regardless of the
actual circumstances of the students; many of these
students leave the schools after the date used by the
Burecau to allocate funding based on student
population, and school officials have no means of
tracking them or assuring they are placed in
programs or schools where they can be helped.
Third, reservation-based social service and
education officials (tribal, BIA and IHS) sometimcs
see off-recervation boarding schools as a way to
help students escape dysfunctional situations at
home. These officiz’. will sometimes conceal or
obscure the problems of the student in the
application process with the result that boarding
school officials do not become aware of the
student’s special problems and needs until after he
or she has arrived and enrolled (and become
entitled to due process protection to remain
enrolled at the institution). Fourth, while tribal
courts and service providers may accurately see
boarding schools as diversion or altcTnative to
incarceration resources, no procedures exist to
involve school officials in these decisions or to
ensure that the schools are equipped to provide

needed services to the students. Fifth, no procedure
exists to address the issues arising out of mixing
students with behavioral, psychological and
substance abuse problems in the same institutional
population with studernts who merely have no home
or local school to attend but who are otherwise
relatively free of special problems. Sixth, BIA
boarding schools are caught in a bureaucratic imbo
between the BIA Education Central Office and area
and agency offices; with no clear policy direction,
boarding schools are unable to develop special
programs or to adapt to the needs of student
populations as they would if they were able to
define their missions in terms of special needs
students more clearly. And Finally, the
responsibility of the Indian Health Service to
provide health, mental health and substance abuse
treatment services to boarding schools is unclear; in
BIA boarding schools in particular, interagency
relations and responsibilities are undefined,
resulting in services which are sporadic at best.

3. SOCIAL SERVICES, COUNSELING, AND
SUBSTANCE ABUSE TREATMENT
(DETOXIFICATION AND TREATMENT)

Although the social services, counseling, and
alcohol/drug abuse programs to be discussed in this
section may not be considered juvenile justice
programs in the strictest sense, they are important
intervention resources for delinquent and status
offender youth. For a substantial number of youth,
these services are a part of the tribal court's
dispositional plan and, in some instances, it is the
strength or weakness of these programs that
determines whether a juvenile offender will be
placed or will remain with the family. The
availability of comprehensive in-heme service
options requires the participation of many service
systems. The providers of these services are
typically outside of the juvenile justice system and
include schools, mental health, health, and social
services.

Tribal systems depend upon a varicty of community
services and the ATS again found involvement by a
number of providers in addition to tribally operated
sesvices,
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EXHIBIT 5.6

TAIBES WITH SOCIAL SERVICES, COUNSELING, AND SUBSTANCE ABUSE TREATMENT

ALL TRIBES N=93

TRIBE alA IHS ST/CO OTHER OTHER NOT

TRIBE AVAIL
SCCIAL SERVS 7% 7% 22% 41% 3% 1% 1%
COUNSELING 80% 2% 55% 43% 3% 3% 0%
DETOX/TREAT 45% 6% 47% 40% 13% 14% 10%

Almost all tribes reported that social services and
counseling services are available at some lavel to the
tribe, However, these services were frequently
stated to be severely understaffed and many
programs have extensive waiting lists. Many tribes
indicated that {amily counseling services were not
available. As discussed in the above section on
placement programs, aftercare counseling also was
considered an unmet service priority of many tribes.

A number of tribes operate social service and
counseling programs directly,. Many of these pro-
grams are funded through a combination of BIA or
IHS funding, augmented by tribal and other federal
funds, The results also show that the BIA and the
IHS are significant direct providers of these services
among the tribes responding to the survey. BIA
and IHS involvement in these services is somewhat
more common in exclusive jurisdiction tribes than in
concurrent jurisdiction tribes, It might be expected
that concurrent jurisdiction tribes would report
more involvement by state/county agencics in the
areas of counseling and social services, but in fact
the opposite is true, State/county provision is
slightly higher for exclusive jurisdiction tribes.

As stated earlier in this chapter, substance abuse
treatment is a major priority for Indian youth.
Although 90% of the tribes indicate that detoxifi-
cation and/or substance abuse treatment services
are available, this does not reflect the extent or
capacity of these services. Comments from the ATS
and interviews suggest that only minimal service is
available to many tribes which reported that
detoxification or treatment services exist. A number
of substance abuse programs lack the necessary
number of staff and many existing staff do not have
specialized training, Facilitics that provide detoxi-
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fication services are extremely rare according to the
respondents in this study. Some tribes have incor-
porated detoxification services in shelter and group
home programs. A few tribes reported that detoxi-
fication: services are provided through local public
hospitals or clinics off the reservation.

C. BARRIERS TO SER.VICE EFFECTIVENESS
Simply having a service does not guarantee its
effectiveness, The ATS data provided information
about the existence of tribal juvenile justice services,
The on-site visits provided a better understanding of
the streugths and weaknesses of existing services.
From these visits, a number of issues that affect
program effectiveness were identified. Most of the
following discussion is based upon information
gathered during these tribal visits. These issues not
only provide a deeper understanding of the current
tribal juvenile justice systems, but they are
particularly pertinent to efforts to develop policies
and priorities aimed at improving these systems.

1, PROGRAM DESIGN

The above service components, where they exist, are
provided through a variety of specific programs.
The intervention techniques employed, and their
appropriateness to the specific clientele served, are
key to the effectiveness of the service.

Programs for Indian youth must address their spe-
cial problems and relate to their cultural needs to
be effective, Although the study identified non-
tribal programs that incorporate cultural and tradi-
tional components into their programs, tribally-
operated programs have a significant advantage in
doing so. Since most tribal agencies hire Indian
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staff, their ability to implement culturally-related
activities is greatly enhanced.

2. CLIENT ACCESS

Barriers to client access can lessen the effect of
even the most well-designed programs, Client
access can be inhibited by eligibility requirements,
lengthy waiting lists, and practical constraints (such
as distance and clients who do not have personal
transportation).

Some programs create their own barriers to client
access such as strict admission criteria or
cumbersome intake procedures. This was illustrated
during one of the site visits to a reservation-based
adolescent residential program, This program
currently receives almost no referrals of youth
residing on the reservation due to the perception
that admission criteria are too rigid and that the
screening process is ineffective and takes much too
long.

It appears that, more often, barriers to program
utilization are invoked from outside the program by
funding sources or administrative authoritics. These
restrictions may prevent the flexible use of
programs, This can be particularly damaging for
programs that serve relatively small populations and
where wide-ranging needs must, and in fact can, be
met with limited resources, For example, a
program that is required to serve only runaway
youth cannot be maintained on a small reservation
because the numbers of clients would not sustain
such a specialized program. However, a program
designed to deal with a variety of youth problems,
and funded without severc categorical constraints,
can be maintained in this same setting,

Another general barrier to utilizing available
services involves state/county programs. It was
frequently cited during interviews with tribal
representatives that youth under tribal court
jurisdiction often are not eligible for state/county
services, Although there may be a number of
legitimate reasons for this, the existing impediments
to the use of these services are viewed as a serious
problem by some tribes.

Distance and lack of transportation can be major
barriers to program utilization. Programs on large
reservations with isolated populations are frequently
impacted by the fact that many of the clients most
in need can not come in for service. Some tribes
offer outreach programs, satellite offices, and
mobile services in an attempt to remedy this
problem. Since these service strategics are often
not the core service provision methods, they tend to
be susceptible to. fundiug cuts,

Programs offered outside reservation boundaries
have an cven more difficult time providing
convenient client access. This issue is clearly
illustrated by the IHS program to develop regional
treatment centers for drug and alcohol services.
This initiative, mandated by PL 95-570 which
includes the "Indian Alcohol and Substance Abuse
Prevention and Treatment Act®, has encountered
significant delays in implementation. Although
some of the delay is attributed to funding and
planning issues, there are a number of critics of the
concept itself. A major concern is that these
programs will require some youth to be sent
hundreds of miles from their homes to receive
service. Many tribal representatives suggested that
funds could be better used through reservation-
based programs instead of regional centers,

3. PROGRAM STAFFING

Competent, well trained, and dedicated staff are
required for effective service provision. Unstable
funding makes it difficult for many tribal programs
to acquire and maintain adequate staffing.

Although staff training and low turnover are
important for all services, concerns in the area of
substance abuse treatment are of particular note,
Study interviews often raised concerus that these
services are frequently provided by staff who do not
have specialized training in this area. According to
the Inspector General's review of IHS implementa-
tion of PL 95-570, two thirds of these counselors are
not certified to provide substance abuse coun-
seling.® Again, the reasons for the failure to fulfill
an initiative of this Act are many. The failure to
implement thiy training is not solely the responsibi-
lity of the IH's. High turnover of counselors after
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they are certified is a continual problem. However,
the lack of certification standards from IHS has
forced the rcliance on state standards for this
training. Comments from many tribes suggest that
the initial emphasis on provision of this training has
diminished in the last year with the result that fewer
are being trained than in prior years,

4, PROGRAM STABILITY

Developing effective services must be accompanied
by plans to maintain the programs over time. This
study describes the services gurrently in place for
Indian youth, There is substantial evidence that

III, SUMMARY AND CONCLUSIONS

There is an extremely wide disparity among tribes
regarding the services that they have, the capacity of
these services, and the providers and funding
sources of these services, Many tribes that report
a seemingly wide array of services also state that the
client capacities of these programs are so limited
that their effectiveness is greatly impaired. Other
tribes report major gaps in critical service areas.

Boarding schools, on and off-reservation, are
controversial and justly-criticized institutions. The
realities of the pattern of available resources are
such that there are simply too many Indian and
Native childrea with no alternatives, and it is likely
that boarding schools will be a part of the service
profile for some time to come. These schools are
presently funded at minimal levels based on
unrealistic assumptions concerning their educational
and social missions. They are funded as if they
were merely schools with attached dormitories, with
little attention to the special needs of their student
population. Their programs are rudimentary at best
and it is not an overstatement to say that, at least in
the case of BIA boarding schools, their programs
for special needs students are inadequate. The role
of boarding schools must be defined and they must
be funded at the requisite level to fulfill that role.
if they are to play a role in tribal juvenile justice
systems, they must be equipped to do so and
procedures must be in place to ensure that this role
is defined and understood both by tribes and by the
institutions. Continued failure to address this
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many tribal programs are vulnerable to funding cuts.
A number of tribal programs are started with "seed
money" from federal, state, or private grant sources.
Unless supplementary funding is located when grant
funds are exhausted, many of these programs will be
lost, In on-site interviews many examples were
given of effective prevention, diversion, recreation,
and counseling programs that have been lost in this
way, Tribal governments do not have tax revenues
with which programs identified as priorities conld be
maintained, Although time limited funding can be
useful to tribes, too many core tribal services rely
on these funds at present.

problem places many Indian children in jeopardy on
a daily basis,

Tribally operated services are a major part of the
service system for youth served by tribal courts.
Tribes have created services based upon the
complex and restricted funding mechanisms in place
at this time, However, niot all tribes have this
capability due to lack of training or lack of
resources to perform the continual funds acquisition
and replacement activities that must take place.
Without increased training programs and assistance
to tribes, and without changes to the basic
philosophy of funding tribal services, the wide
disparity of services among tribes will continue,

Tribal control over programs serving youth through
tribal juvenile justice systems has been growing in
recent years and tribes appear to view these changes
positively, Taken as a whole, the findings of this
study support the continuation of these efforts. This
is not to say that tribal management and operation
of juvenile justice related services are without
problems. A number of tribal leaders and
personnel acknowledged that instability of their own
governments plays a part in the lack of service
continuity,  Many tribes experience [requent
turnover of government officials, Priorities and
programs can change with new administrations.
Tribal governments in their present form are
rclatively new entitics and, with experience and
increased training of tribal officials, the ability to
maintain stable services will likely improve.
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In addition to tribal agencies as major providers of
services, the study has described the current roles of
a number of other key service providers, The BIA
and the IHS are not only major funding sources for
tribal services, but directly perform these services
for a number of tribes. This was found to be true
for both exclusive jurisdiction tribes and concurrent
jurisdiction tribes, Although the direct service roles
of these agencies may change over time, their
importance to tribal juvenile justice at this time is
¢clear,

State/county involvement in tribal juvenile justice is
somewhat more difficult to characterize. There is
a danger of understating the degree to which state
services are provided to Indian youth, since the
study’s focus has been on those tribes that exercise
some level of tribal jurisdiction over juveniles,
However, the study’s findings do illustrate that
access to state services tends to be based upon indi-
vidual state interpretations of responsibility and on
specific tribal /state relationships and agreements.

Provider responsibilities notwithstanding, the study
also determined specific service priorities and cur-
rent gaps in service, Shelters and group homes are
the most commonly unavailable services for tribal
youth. As both cost effective alternatives to
residential and secure care, and as programs that
can provide multiple service functions, shelters and
group homes should be considered high priority
programs, ‘The BIA efforts to implement shelter
and half-way home provisions of PL 95-570 focus on
these needs directly. However, these efforts are
currently being made without the addition of new
monies, and therefore only occur at the expense of
other BIA programs,

Services which the study found to be available to
most tribes, but at levels tribal representatives
consider to be seriously insufficient, are substance
abuse treatment, family counseling services, and
aftercare services. Although there is no doubt that
additional funds are required to meet these needs
completely, development of flexible . funding
mechanisms, implementation of multi-purpose
treatment agencies, and intergovernmental
agreements to pool resources also can be helpful
strategies for filling these service gaps.

Design, implementation, and funding of juvenile
justice programs will continue to involve tribal,
federal, state and local governments, It is critical
that American Indians and Alaska Natives be di-
rectly involved in the planning for funding and
service development. There is evidence that this
perspective has been gaining recognition. The State
of Michigan, through its Department of Social Ser-
vices and with substantial input from lodian repre-
sentatives, has developed a comprekensis \ plan for
services to the Indian population,” Compi-hensive
planning efforts such as this can serve as a model
for other states with Native American populations,

This chapter has noted problems and identified
some of the needed changes, related to all relevant
units of governments which impact on juvenile
justice services for Indian youth, Progress in this
arca will require acknowledgement of
responsibilities, and coordinated planning and
implementation, among federal agencies, state
governments and the tribes themselves,
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IV. RECOMMENDATIONS

This study has addressed many facets of tribal
juvenile justice systems, However, as important as
legal codes, courts, and other aspects of juvenils
justice may be, no area is more important to
address than services for youth and their families.
The study has identified both the weaknesses of
current services and the existing and potential
strengths of tribal systems. Clearly gaps in core
services and the instability of funding from many
service agencies are service delivery policy issues
that need to be addressed. To do so in the midst of
varying tribal needs and priorities and the lack of
clarity over tribal, federal and state governmental
responsibility will require a long term effort. The
recommendations below address some particularly
important service priorities, but more importantly
suggest a general process by which tribes can assess
needs and plan for maintaining and improving their
juvenile justice service delivery system.

5.1 THE DEPARTMENTS OF THE INTERIOR AND
HEALTH AND HUMAN SERVICES SHOULD
CONTINUE RECENT EFFORTS TO IMPLEMENT
THE MEMORANDUM OF AGREEMENT
MANDATED IN THE INDIAN ALCOHOL AND
SUBSTANCE ABUSE PREVENTION AND
TREATMENT ACT AND IMPLEMENT THE ACT
AGGRESSIVELY.

The White House, the Office of Management
and Budget, the Secretaries of Interior and
Health and Human Services, the Assistant
Secretary of Interior for Indian Affairs, and the
Director of the Indian Health Service should
place at the top of their priority list the
development of a comprehensive and effective
plan to assist Indian tribes and Native villages
in their efforts to combat substance abuse.

The Memorandum of Agreement as mandated
in the Indian Alcoho! and Substance Abuse
Prevention and Treatment Act, recently
negotiated and signed between the Departments
of Interior and Health and Human Services
must be implemented through a focused
interagency effort. With this agreement as a
basis, BIA and IHS should work to assure that
reservation youth have improved access to
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detoxification, counseling, inpatient, and follow-
up alcohol/substance abuse treatment services.
(See Recommendation 7.5 regarding funding of
this initiative.)

THE BIA SHOULD ENCOURAGE THE DEVELOP- .

MENT OF INTER-TRIBAL AGREEMENTS WHICH
RESULT IN COORDINATED SERVICES.

The BIA should through its Area Offices
undertake to assist tribes in identifying
appropriate and feasible models of inter-tribal
cooperation.  Tribes that wish to share
resources through programs operated under
inter-tribal agreements should be recognized
and encouraged,  Shared resources for
geographically proximate tribes could include
p.acement services such as shelters, group
homes, residential treatment and detention
centers,  OJIDP should make known to the
BIA models of rural juvenile justice services
which might be of interest to tribal
governments.

OJIDP AND THE BIA SHOULD ENCOURAGE
THE DEVELOPMENT OF STATE-TRIBAL SERVICE
PLANNING AND SERVICE AGREEMENTS.

The BIA and OJIDP should cooperate to
establish models of joint state-tribal service
planning processes. As part of the State
planning process, OJJDP should encourage
states to enter into joint planning agreements.
The BIA should serve tribes by promulgating
model agrecments,

CONGRESS SHOULD ENCOURAGE THE
DEVELOPMENT OF COMPREHENSIVE JUVENILE
JUSTICE PLANS BY EACH TRIBE.

One of the difficuities for tribes is the
categorical nature of program funding and
program development. In times of scarce
resources, cooperation and collaboration appear
more imperative,  Nevertheless, there are
serious barriers to such collaboration and joint
planning. The Congress should fund and
support the development of model collaborative
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planning processes, which can be implemented
and evaluated, leading to replication of
successful efforts. Such plans could be the
basis for ecvaluating tribal needs and for
ideatifying the potential tribal, federal and state
funding and service resources available to meet
these needs.

IHS SHOULD REVIEW ITS PROGRAM OF
RESIDENTIAL TREATMENT FACILITIES FOR
SUBSTANCE ABUSING YOUTH.

The location of the IHS facilities for such youth
continues to create problems of service
provision and re-entry of Native American
youth, The IHS should conduct a needs
assessment to determine its long range plan for
location of such facilities, Emphasis should be
on reducing the need for out of state and
distant placement of tribal youth requiring such
facilities,

CONGRESS AND THE EXECUTIVE BRANCH
SHOULD FACILITATE MULTIAGENCY FUNDING
OF COMPREHENSIVE JUVENILE JUSTICE
SERVICES AT THE TRIBAL LEVEL.

In order to address the vast differences in tribal
needs for agency services, efforts should be
made to encourage all federal ageacies to
coordinate funding decisions related to each
tribe. The juvenile justice planning process
recommended above may provide the vehicle
for such coordinated decision-making and can

57

facilitate a focus on filling service gaps and
stabilizing agency services at the tribal level.

IMMEDIATE ATTENTION SHOULD BE GIVEN TO
BOARDING SCHOOLS, WITH PARTICULAR
ATTENTION TO THEIR ROLE IN TRIBAL
JUVENILE JUSTICE SYSTEMS. '

Congress should assure that BIA and contract
boarding schools are equipped and
programmed to meet the actual needs of their
student populations. The Executive branch
should conduct a needs assessment to define
the needs of the boarding school student
populations and seek supplemental
appropriations to upgrade boarding school
programs to meet those needs. BIA and IHS
should enter into and implement an interagency
agreement concerning services at boarding
schools. BIA should assign specific Central
Office responsibility for bearding schools,
operated by BIA and contract schools. Tribal
and Native juvenile justice systems should
ensure by written agrecment that the use of
boarding schools as resources in any part of the
juvenile justice system is conducted with full
knowledge of the institution and that the
institution is equipped to meet the needs of the
Indian young person. BIA, IHS and tribal
social workers and other human services
personnel must cooperate with tribal courts
where juvenile proceedings are pending,
particularly with respect to boarding school
placcment.
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CHAPTER SIX
JUVENILE OFFENSES AND THE TRIBAL RESPONSE

I. INTRODUCTION

The purpose of this chapter is to discuss the type
and amount of juvenile offenses and the response of
the tribal juvenile justice system to such offenses,
including an assessment of tribal adherence to the
JIDP Act mandates. The discussion in this chapter
is limited to tribes which administer juvenile justice
functions such as law enforcement, courts, detention
and/or corrections, Most of the discussion is based

on the responses to the All Tribe Survey (ATS) of
the 93 tribes that administer some juvenile justice
activities. This information is augmented through
information collected during site visits to 20 selected
tribes. The other 57 tribes that responded, but
indicated that they do not administer juvenile justice
activities, are not included in this discussion.

II. THE NATURE OF INDIAN JUVENILE OFFENSES

The types of juvenile cases over which tribes
exercise jurisdiction vary from one tribe to the next,
because of the complex legal histories unique to
each tribe, Of the 93 tribes reporting on the ATS
that they administer juvenile justice activities, 0%
report they exercise jurisdiction over delinqueats,
84% report jurisdiction over status offenders, and
95% report jurisdiction over abused or neglected
children and minors in need of supervision or care
(MINS). For all three types of cases, 10-20% fewer
concurrent jurisdiction tribes than exclusive
jurisdiction tribes exercise jurisdiction of each type.
There is no category of juvenile cases over which all
tribes exercise jurisdiction.

The nature of the juvenile offenses over which
Indian tribes exercise jurisdiction is qualitatively
different from that of non-Indian communities.
This difference is due in part to the legal constraints
imposed on tribal justice systems by federal
legislation such as the Major Crimes Act (18 US.C.
§1153), in part to the history of tribal selationships
with federal and state government agencies, and in
part to the economic and social situations facing
maay tribes and their members. Although the study
labels tribes that are not impacted by P.L. 83-280 as
"exclusive” jurisdiction tribes, their jurisdiction over
major crimes is in reality only concurrent. Under
the Major Crimes Act, an Indian who commits a
crime as specified in this Act - such as murder,
manslaughter, kidnapping, sexual crimes, assault
with a dangerous weapon or resulting in serious

bodily injury, arson, robbery, or burglary ~ comes
under the prosecutorial jurisdiction of the U.S.
Attorney in federal court.) This assigns to the
U.S. Attorney the responsibility to prosecute felony
crimes committed by Indians within reservation
boundaries, This requirement also places
responsibility for investigation of these crimes upon
the Federal Bureau of Investigation.

In practice, it is rare that a juvenile is turned over
to the U).S, Attorney. Although the Major Crimes
Act encompasses juvenile crimes when the alleged
crime is one that is specified in the Act, the
numbers of cases referred to federal prosecutors is
small. For the 93 tribes administering juvenile
justice activities, in 1990 an average of 3
delinquency cases per tribe wera turned over to the
U.S. Attorney for prosecution because the juvenile
was alleged to have committed a major crime. This
average is skewed by two tribes. One reported
turning over 10-25 cases and another tribe with a
severe delinquency problem and limited jurisdiction
reported turning over at least 100 cases, At most,
referrals for federal prosecution involve slightly over
1 percent of the delinquency petitions filed.

Reportedly, cven fewer cases are actually
prosecuted by U.S. Attorneys. Our interviews with
tribal law enforcement officials indicated
considerable frustration with this process, since
prosecution is often declined, According to these
officials, this often occurs after considerable time
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has elapsed between the referral and the decision,
While some declined cases may be prosecuted in
tribal court, the dispositions tribal courts may
impose are limited by the Indian Civil Rights Act.
Many serious offenders are not prosecuted at all (or
are prosecuted for lesser ¢rimes in tribal court) and
may remain in the community where they were
alleged to have committed the offense., The
declination problems, as reported to the study team,
are further exacerbated by the perception of many
tribes that communication from federal officials to
the tribe, after cases are referred, is poor,
Uncertainty about the prosecution or declination of
cases, or lengthy delays in the decision process,
make it difficult for tribes to invoke their own
actions in a timely manner,

The Major Crimes Act does not affect concurrent
jurisdiction tribes since state courts have jurisdiction
over these matters and the Act has no bearing on
state jurisdiction. Because concurrent jurisdiction
tribes contend with state jurisdiction which
potentially includes all delinquency cases, these
tribes operate in an even more complex
environment than do exclusive jurisdiction tribes,
How these tribes define their own areas of
jurisdiction, and to what degree they coordinate the
involvement of tribal courts with state systems,
varies greatly from tribe to tribe and state to state.

Because many tribes seek to maintain jurisdiction
over their youth, it was not surprising that police
officials reported in confidential interviews that they
often exercise considerable discretion in deciding
how to charge an alleged juvenile offender. That is,
to assure that the alleged offender will b tried in
tribal court, the offense with which the juvenile is
actually charged is frequently less serious than the
actual behavior would warrant under other
circumstances. This process continues throughout
the juvenile justice system, so that charges are
further reduced. For example, tribes reported that
approximately 23 percent of all delinquency
petitions and 63 percent of all status offense
petitions filed in FY 1990 were heard as Minors in
Need of Supervision, As a result, it is more difficult
to assess the extent of the problem of juvenils
delinquency in Indian tribes.

In order to compare the magnitude of problems
with juvenile delinquency and status offenses across
communities, data are commonly presented as rates.
For the remainder of this chapter, all rates are
expressed as the number of incidents reported for
every 1,000 Indians ages 10 through 17, who live
within ressrvation boundaries or have sa ongoing

relationship with the tribe so that the tribe’

maintains juvenile jurisdiction,

While this procedure allows us to compare rates of
delinquency and status offenses on Indian
reservations with those in non-Indian communities,
it is open to misinterpretation, Rates only reflect the
relative extent of juvenile offenses on reservations,
Since many tribes are small and the total population
of Indian juveniles is small in comparison to the
total juveniles nationally, it is easy to miss the fact
that a high rate per thousand may still reflect @ small
number of offenses, To avoid seeming to overstate
the problem of delinquency on some reservations,
where feasible both the rates and aumbers of
incidents of juvenile behavior problems are
reported.

Before cxamining delinquency rates in general and
the various actions that occur subsequent to the
filing of charges, it is important to understand the
types of offenses and the frequency of their
occurrence in the Indian juvenile population.
Exhibit 6.1 examines the types of offenses seen by
tribal courts, For the most part personal and
serious property offenses alleged in petitions filed
with tribal courts in FY 1990 were relatively low?.
By far, the highest delinquency rates were for
offenses involving the use of alcohol and other
controlled substances. It should also be noted that
other offenses, particularly disturbing the
peace/disorderly conduct, are clearly attributed by
tribal justice personnel to juvenile alcohol and drug
use. Exhibit 6.1 also illustrates that Indian status
offense and abuse/neglect/MINS rates are quite
high. These data, and the information gathered
through interviews, support the very clear conclusion
that most problems of juvenile misconduct facing
tribal juvenile justice systems involve alcohol and
other controlled substances.
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EXHIBIT 6.1
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III. SECURE FACILITIES AND THE JJDP ACT MANDATES

After a juvenile has been arrested for an alieged
offense, but prior to adjudication in court, juvenile
justice agencies must decide what to do with the
alleged offender. The intent of the JJDP Act
mandates is to maintain juveniles, especially status
offenders and non-offenders, in community settings
rather than secure facilities, If it does become
necessary to hold a juvenile delinquent in a secure
setting, it should be in a facility exclusively for
juveniles or, minimally, with no sight or sound
contact with adult offenders,

Although federal jurisdiction over major crimes may
diminish the number of Indian youth requiring
secure  detention  (pre-adjudication) and/or
incarceration (post-adjudication), it does not nigate
this need altogether, Indian youth who are a
danger to their own or others' safety, whether
charged with major crimes or not, are still in need
of secure care. However, the well documented
frequency of alcoholism crises and suicide risks

among Indian youth suggests the nced for detention
and commitment facilities that address the
underlying treatment concerns as well as providing
security for the youth and the community.

The data collected in this study through interviews
and survey responses indicate that tribes generally
attempt to adhere to the standards of good juvenile
justice practice embodied in the JIDP Act
mandates. Where practice deviates from the
general philosophy of keeping juveniles out of
locked facilities, especially jails or other institutions
housing adult offenders, it is generally because no
appropriate and safe alternatives are available,

A. NUMBER OF INDIAN YOUTH HELD IN
SECURE FACILITIES

Tribes had some difficulty in providing the specific
numbers of youth detained or committed to secure
facilities in 1990, and there wer¢ many non-
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responses to these questions on the ATS,
Consequently, these data must be considered
estimates of the scope of the problem and
interpreted cautiously,

To get a sense of the extent to which Indian
juveniles are detained in or committed to secure
facilities compared to the use of community based
alternative programs it is necessary to consider both
the number of petitions filed and the number of
youth adjudicated, Exhibit 6.2 (on the next page)
reports the average rates of delinquency cases per
1,000 Indian juveniles aged 10 through 17 compared
to 1987 national data, the most recent available®
The earlier caution about interpretation of rates per
thousand is most pertinent to the discussion of
Indian delinquency petitions and their comparison
to national delinquency rates. For example, two
tribes with similar rates of delinquency petitions per
1,000 Indian juveniles represeat substantial
differences in the number of petitions involved. In
1990 one tribe had a rate of 150 rcported
delinquency petitions filed per 1,000 reported Indian

juveniles from age 10 through 17 and another tribe
had a rate of 159 petitions per 1,000 reported
during the same time period. The first tribe was a
small tribe that reported an Indian population of 40
juveniles in the 10 through 17 age range, and a total
of only 6 delinquency petitions filed in 1990, The
second tribe reported a population of 843 Indian
juveniles and 134 delinquency petitions filed, A
third tribe also reported 6 delinquency petitions
filed, but with a juvenile population of 540 the
resulting rate was 11 per 1,000, Although relative to
its population the first tribe seéms to have a very
serious problem with delinquency, in terms of
absolute numbers the problem is less significant,
When Indian rates are compared to national juve-
nile rates, it is just as important to keep in mind the
population size differences and their effect on the
interpretation of rates per thousand, Even so, such
a comparison is important to the discussion of tribal
juvenile justice systems and does reflect the relative
size of the delinquency problem in the two groups.
This comparison will be presented in Exhibit 6.2.

EXHIBIT 6.2

FLOW OF DELI NQUENCY CASES
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These data document the startling difference
between the scope of juvenile justice problems in
Indian and non-Indian communities, The study
found that there are 78.4 delinquency petitions filed
for every 1,000 Indians from age 10 through 17 in
the 75 tribes that reported delinquency petition
data, This compares to less than 22,9 per 1,000
nationally! When compared to all non-white
youth, Indian juveniles show a rate of delinquency
petitions almost twice as high as non-whites in
general, Although this clearly illustrates the high
rate of delinquency for Indian youth, it should also
be noted that high recidivism rates for Indian
juveniles contribute to these rates, The study found
that delinquent juveniles reported in the study had
an average of 6.5 petitions per youth,

Exhibit 6.2 illustrates that higher rates for Indian
youth compared to juveniles nationally continue
through the juvenile justice process following the
petition phase. Indian youth have higher rates of
adjudication, secure detention, alternatives to
incarceration, and securs and non-secure out-of-
home placements. The Indian rates for all of these
actions are higher when compared to either the
overall national rates or the rates for other non-
white youth,

A closer examination of the data provides an
important additional perspective on these results.
The high rates of adjudication, detention, placement
and use of alternative programs are clearly a
function of the high incidence of petitions, not a
more aggressive approach by tribal courts to dealing
with these offenders, By viewing the simple rates as

a percentage of the petitions as opposed to simply
rates per thousand population, a much different
picture evolves, When viewed in this way, secure
detention is actually used in a substantially lower
percentage of Indian petitions filed (30%) than it is
in either the national or the non-white juvenile
categories, The overall national rate of detention
represents 43% of the petitions and the rate for
non-whites nationally is 48% of the petitions, Tribes
are actually less likely to place youth in secure
detention facilities than non-Indian jurisdictions. The
rates for adjudication and for placement as shown
in Exhibit 6.2 are also less extreme when viewed as
the percentage of delinquency petitions,
Adjudication occurs in 60% of the petitions;
placement occurs in 32% of the petitions.

Based on the data shown in Exhibit 6.2 it can also
be concluded that, for the most part, the only Indian
juveniles who are securely detained prior to
adjudication are those who ultimately will be placed.
The national rates on the other hand show that
many more juveniles are placed in secure detention
(9.9 per thousand) than are subsequently placed in
cither secure or non-secure placement (4.3 per
thousand),

The extent to which tribes reported using secure
and non-secure placements (including both
detention and commitment) and alternatives to
them are reported in Exhibit 6.3, This table
provides a comparison of usage by tribes responding
to the ATS and provides a perspective on the
degree of variation among tribal courts in their use
of these options.
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EXHIBIT 6.3
TRIBAL USAGE OF SECURE AND NON-SECURE PLACEMENTS
AND ALTERNATIVES
AR g o
PLACEMENT Tribes Avg # of Tribes Not Using
ALTERNATIVE Using Juveniles per Tribe
Delinquents Ever 51 321 21
Held Securely N=T72 70.8% 29.2%
Delinquents Committed to a 32 172 K
Secure Facility Nw=66 485% 515%
Delinquents Placed 46 15.7 , 2
Non-Securely N=68 67.7% 32.3%
Delinquents in an 60 u7 12
Alternative Program Nw=72 83.3% 16.7%
Status Offenders 12 20 49
Detalned N=61 19.7% 80,3%
Status Offenders Ever ) 29 39
Held Securely N=63 38.1% 61.9%
Status Offenders Committed 12 21 44
to a Secure Facility N=356 214% T8.6%
Status Offenders Placed 2 38 36
Non-Sccurely N=58 37.9% 62.1%
Non-Offendars Ever 16 34 51
Held Securely N=g§7 23.9% 76.1%
o e

B. FACTORS IN THE DECISION TO HOLD A JUVENILE SECURELY

When it is necessary to hold a juvenile in a secure
facility, in most instances it appears to be for a
short period of time, Two-thirds of the tribes
report that they hold juveniles securely while they
are awaiting release to their parents. Slightly over
half the tribes report holding juveniles while
awaiting detention or adjudication hearings and
slightly less than half the tribes report holding
juveniles awaiting disposition or transfer to another
facility, It must be noted, however, that half the
tribes also report using secure facilities as a
commitment for adjudicated offenders. The
reported usage of secure facilities did not differ
between exclusive and concurrent jurisdiction tribes
that administer juvenile justice functions.

1. Family Not Available (62.4%);
2, Intoxication (60,2%);
3. To Prevent Runaway (59.1%);

4, Shelter or Foster Home Not Available
(47.3%); and
5. Treatment Facility Not Available (41.9%).

Thes: results indicate that secure detention often
occurs due to the lack of a more appropriate option.
Many tribes cite as reasons for detention conditions
that should lead to the use of other types of
facilities. In the absence of suck facilities, decisions
to securely detain a juvenile may be based on the
perception that such placement is better than no
action at all. Reports during onsite interviews
further support the finding that Indian youth are
frequently detained due to intoxication or suicide
risks and that this often occurs due to the absence
of more appropriate facilitics,
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C. PROVIDERS OF DETENTION AND
COMMITMENT SERVICES FOR TRIBAL
JUVENILE JUSTICE SYSTEMS

Although almost a third of the tribes did not hold
any delinquents securely in 1990 and three-quarters
did not hold any status offenders or non-offenders
securely during this period, all but two tribes report
that they do have access to some sort of facility for
holding juveniles securcly if necessary, Tribal access
to detention and commitment facilities occurs in a
variety of ways. A few tribes have specialized
juvenile detention centers on reservation. Others
use a variety of less specialized facilities, often tribal
or BIA adult jails, Other tribes, especially
concurrent jurisdiction tribes, rely upon facilities off
reservation lands provided by state or county
governments, Although some of these services are
provided by states or counties at no cost, many
times tribes or the BIA are responsible for per diem
costs.

The All Tribe Survey asked tribes to identify the
agency or organization that performed detention
and commitment or incarceration services, As may
be seen in Exhibit 6.4, detention and incarceration
are most commonly provided by the tribe itself in
exclusive jurisdiction tribes. Concurrent jurisdiction
tribes most often use state/county facilities;
however, it is also clear that state/county provision,
sometimes in addition to the tribe's own facility, is
common for exclusive jurisdiction tribes as well.
BIA is the third most common provider of these
services, but much more often for exclusive
jurisdiction tribes, Eight tribes receive these
services from other tribes and a few report receiving
them from IHS. A number of tribes receive these
services from multiple providers (thus the
percentages add to more than 100%).

EXHIBIT 6.4
PROVIDERS OF DETENTION AND INCARCERATION SERVICES
PN e e T RS e
PROVIDER Exclusive Jurisdiction Concurrent All Tribes
Tribes Jurisdiction Tribes (N=90)
(N=T71) (N=19)
T e A Y TR ST SR NI e b
TRIBE
Detention 54.9% 2A.0% 478%
Commitment 54.9% 6% 50.0%
STATE/COUNTY
Detention 43.7% 68.4% 48, %
Commitment 40.8% 63.2% 45.6%
BlA
Detenticn 23.9% $3% 20.0%
Cormitment 23.9% 5.3% 20.0%
OTHER TRIBE
Detention 84% 105% 8.9%
Commitment 7.0% 15.8% 899%
IHS
Detention 0.0% 53% 1,1%
Commitment 84% 15.8% 10.0%
NONE AVAILABLE
Detention 14% 5.3% 22%
Commitment 11.3% 0.0% 89%
R WA e S e e e T
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A total of 114 secure facilities were identified
through the ATS as being used by tribes for deten-
tion or commitment purposes, with a few duplicates
since some tribes use regional facilities, Facilities
tribes use for juvenile detention or incarceration
include county, city, BIA, or tribal jails. Of the 114
facilities, 51 (45%) house both youth and adults,
Although the data do not provide estimates of how
often or how many youth are placed in facilities
with adults, many facilities have both populations.
Since many of these facilities are identified as jails
per se, the degree of separation of adults and
juveniles probably varies greatly.

The issue of housing juveniles and adults in the
same facility reflects on all systems - tribal, BIA,
and state/county. The majority of tribal facilities
serve this dual purpose, as do many of the BIA and
state/county facilities, If tribal systems must
continue to use state/county facilities, the move-
ment toward voluntary adherence to the JJDP Act
mandates will depend on actions by their resource
providers as well as by tribal staff who make the
placement decisions, Movement in the direction of
the mandates cannot rely solely on tribal and BIA
facilities, but also must take into account the use of
state and county facilities for Indian youth.

D. CURRENT INITIATIVES AND
FACILITY PLANNING

The ATS explored tribal plans for new secure or
non-secure facilities, Although this information
provides a perspective on intentions regarding new
facilities, it does not show the specific phase of the
individual tribal plans or the status and origin of
funding for the planned facility,

Most facility planning is being done by exclusive
jurisdiction tribes.  Seventesn of 60 tribes
responding from this group (28.3%) are planning a
new facility. Only two concurrent jurisdiction tribes
(143% of those responding) are planning a new
facility. Generally the tribes planning new facilities
were the larger tribes included in this study, Fifteen
of these tribes have juvenile populations of over 500
and 10 of these have over 1,000 youth on the reser-
vation, The planned facilities include seven deten-
tion centers, four shelters, and one combination
shelter and alcohol treatment center, Seven tribes
did not specify the type of facility being planned,

Two recent initiatives are pertinent to the issues of
secure facilities for tribal juvenile justice systems,
The first involves the detention center provisions of

PL., 99-570, subtitled the "Indian Alcohol and
Substance Abuse Prevention and Treatment Act of
1986  The second initiative is the recent
development of secure facility standards by the
Bureau of Indian Affairs.

The detention center provisions of P.L. 99-570
ariginally authorized ten million dolars for con-
struction of detention centers for Indian juveniles
and five million for their operation. A number of
planning projects have been completed, reviewed,
and prioritized for construction. However, to date,
no detention centers have been completed. These
PONI (Planning of New Institutions) projects have
been slow in evolving for a number of reasons, The
authorization of funds notwithstanding, no new
funds have been provided to BIA for the construc-
tion or operation of these facilities, The funding of
these projects to this point has required that funds
be transferred from other BIA activities to progress
toward the detention center objectives of the Act.
Movement of funds from other BIA service areas
has its critics both within and outside the Indian
community, In addition, the planning and input
processes for these centers are quite complex. The
determination of needs for secure facilities relative
to specific tribes, the proper and most cffective
location for these centers and, where necessary,
agreements among various tribes which may share
the use of a facility, are not easy tasks.

The Bureau of Indian Affairs, Division of Law
Enforcement Services, recently developed standards
for Adult and Juvenile detention facilities. These
standards are based upon the American Correc-
tional Association Standards for Adult and Juvenile
Detention Facilities. The BIA Standards modified
those from the ACA to reflect the unique circum-
stances of Indian facilities. In particular, the BIA
Standards take into account that most facilities in
question are small and serve very rural populations.
Among the numerous "good practice” issues covered
by the BIA Juvenile Detention Standards, it is
required that juveniles be separated by sight and
sound from aduits in any facility that houses both
populations concurrently, In addition the Standards
specify that a juvenile must be brought before a
court within 48 hours of being taken into custody®

The BIA Standards offer a basis upon which
existing facilities can be evaluated and improved and
upon which planned facilities can be appropriately
designed and constructed, Their implementation
will require a commitment of the BIA and tribes to
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work toward adherence to the standards for Hoth
existing and new facilities, It must be recognized

IV. SUMMARY AND CONCLUSIONS

The data presented in this chapter indicate that the
extent of juvenile behavior problems is relatively
greater on Indian reservations than in non-Indian
communities. However, it is more difficult to assess
the severity of juvenile offenses on Indian
reservations, The majority of Indian juvenile
offenses appear to be related to alcohol and other
substance abuse. Since tribes often do not exercise
jurisdiction over major offenses, the data appear to
indicate that it is relatively common for offenses
charged and/or prosecuted to be less severe than
the behavior involved might warrant,

The Major Crimes Act creates a difficult
operational environment for the exclusive
jurisdiction tribes and their courts. The problems
reported during this study of frequent declination of
prosecution by federal prosecutors and of the lack
of adequate communication between federal and
tribal cfficials need to be addressed to avoid serious
offenders "falling through the cracks” and continuing
to be a threat to the tribal community, Tribal
courts are currently restricted from meting out
sentences that fit the commission of serious
offenses, Therefore, even when prosecution occurs
at the tribal level, the sentencing restrictions may
prevent employing appropriate resolutions in these
cases. Efforts to rectify these problems may require
legislative changes. Resolution will certainly require
the involvement of tribal courts, law enforcement
agencies who investigate and refer cases, and
federal prosecutors who make the final prosecution
and declination decisions,

Congurrent jurisdiction tribes must cope with the
outside jurisdiction of their states in all areas of
juvenile delinquency, Although some tribes have
good working relationships with state courts, and
therefore have reasonably clear definitions of those
cases which will be handled in tribal court and those
heard by state courts, this is far from the norm,

Although this chapter examines secure facilities and
their use in tribal juvenile justice systems, this is not
meant to give the impression that secure facilities
are the highest priority for Indian youth. The pre-
ceding chapter which examined the overall service

that noncompliance cannot always be resolved
through efforts of the tribes alone,

needs of tribal systems illustrated that a number of
services are considered higher priorities for tribal
juvenile justice. In fact, in many instances non-
secure services (e.g., shelters and group homes)
have significant impact on both the need for, and
the potential for “"overusc” of, detention and
incarceration facilities. Too often Indian youth are
detained when detention is not the best approach.
Many of these youth should be placed in shelters or
group homes (for status offenders, non-offenders
and nonviolent delinquent youth) or in medical/
mental health programs (for drug and alcohol-
involved youth). However, there is a severe scarcity
of these services on the reservation or within
reasonable proximity of the reservation,

Relatively small numbers of Indian juveniles are
incascerated in secure settings for either long or
short periods, However, lack of Major Crime juris-
diction notwithstanding, tribal juvenile justice
systems need and utilize secure detention and cor-
rectional facilities,  Although in general tribes
appear to be adhering to the JJDP Act mandate re-
garding the deinstitutionalization of status offenders
and non-offenders, and usually utilize the least
restrictive alternative for a juvenile in conflict with
tribal law, the available alternatives are very limited
in many tribes. At present, youth requiring secure
placements, if placed at all, are frequently placed in
adult facilities or inadequate juvenile centers,

There are very few on-reservation specialized
juvenile detention facilities. With a few notable
exceptions, juvenile detention facilities are often
inadequately staffed, lack basic services, and are
located prohibitive distances from many sites on the
reservation. Except for these few juvenile detention
centers, on-reservation youth are detained in jails
(tribal, BLA, county or municipal), in county faci-
lities made available by agreement (usually at cost),
or are housed in various ad hoc arrangements (e.g.,
a locked room in a tribal government office), The
initiatives of P.L. 99-570 described earlier have as
yet had no practical impact on the availability of
detention facilities,

Chapter Six - JUVENILE OFFENSES AND THE TRIBAL RESPONSE

Study of Tribal and Alaska Native Juvenile Justice Systems




Page 90

Providing sufficient, appropriate secure detention
for Indian youth will be difficult, Secure placement
must be a highly centralized service due to the cost
of facilities and their operation; however, detention
centers are of little use if they are more than an
hour or two from where the juvenile is taken into
custody, If transportation is available to take the
youth to a distant center, access t¢ families, courts,
and service providers become additional problems.

Provision of secnre detention services to the
typically rural Indian youth population presents
serious problems and must include a multifaceted
approach. It is fiscally and practically impossible
(and simply unnecessary) to provide the same
secnre facility solutions to large and small tribes; to
tribes that are geographically isolated and those that

are proximate to potentially available off-reservation

resources, In addition, approaches must take into
account the limited funds available from most tribal
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governments. Staff-intensive shelters and group
homes, in-home detention options, and intensive
probation supervision may be cost-effective options
to the construction of physically secure facilities.

There is little doubt some alleged or adjudicated
delinquent Indian youth will be incarcerated in adult
facilities if juvenile facilities and/or appropriate
alternatives do not exist. Status offenders, and
likely non-offenders as well, will be held in secure
settings if alternative services do not exist or cannot
be accessed by Indian juvenile justice systems. In
addition to the unavailability of juvenile facilities,
the use of such facilities may be dictated by the
extreme distance between the juvenile facility and
the place a juvenile is taken into custody. All of
these factors impact the detention and commitment
of Indian youth and must be considered in efforts to
improve the system of secure care for Indian youth,
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V. RECOMMENDATIONS

Tribal juvenile justice sysiems operate in a most
complex legal environment, defined by a mix of
tribal, federal, and, in some cases, state statutes.
The responsibilities of tribal, federal, and state
justice agencies are not always clear, To an extent,
jurisdiction over cases defines responsibility, but
often is itself either unclear or shared, The
recommendations below suggest how efforts can be
focused on reducing unnecessary overlap of res-
ponsibility and on enhancing coordination where
shared roles remain,

6.1 THE BIA AND OJJDP SHOULD SEEK COUNSEL
ON THE IMPLICATTONS OF THE MAJOR CRIMES
ACT AND THE INDIAN CIVIL RIGHTS ACT WITH
REGARD TO JUVENILES.

The Major Crimes Act and the Indian Civil

Rights Act establish parameters of the exercise

of tribal jurisdiction. The development of these
Acts did not take into consideration conditions
regarding juveniles but, nevertheless, the
implementation of juvenile justice is affected by
both pieces of legislation. A serious review of
these Acts should be undertaken with specific
recommendations for Congressional action,

6.2 OJJDP SHOULD WORK WITH THE RELEVANT
AGENCIES IN THE DEPARTMENT OF JUSTICE TO
REVIEW THE GUIDELINES CONCERNING THE
INTERFACE BETWEEN U.S, ATTORNEYS AND
TRIBAL JUVENILE OFFENSES.

Complaints still are registered about the effect
on the administration of tribal justice of U.S.
Attorneys’ decision-making process regarding
prosecution of reservation felonies, The
Department of Justice should establish and
implement guidelings requiring U.S, Attorneys
to make prosecution and declination decisions
in a timely manner and to communicate their
determinations to the appropriate tribal
prosecutors.

6.3 TRIBES SHOULD UNDERTAKE THE REVIEW OF
THEIR DETENTION POLICGIES AND PROCEDURES,

Tribes should review their procedures and
facilities for detention and incarceration of
juveniles. The focus should be on reducing
secure placement use through the development
of less restrictive alternatives and separation of
youth and adults in facilities that must be used
for both populations, OJIDP should provide
technical assistancr in understanding how other
jurisdictions have achieved these goals.
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CHAPTER SIX ENDNOTES

1. American Indian Law in a Nutshell, Willliam C. Canby, Jr. (1988), pp.128-9,

2. "Relatively low" means less than 20 offenses per 1,000 Indian juveniles from age 10 through 17. For
tribes with fewer than 100 juveniles, this is less than 2 offenses per year.

3. Snyder, ct al,, (1990).

4. National delinquency rates are based upon number of petitions, as opposed to the more commonly
reported number of offense reports, in order to be comparable with the Indian rates obtained from All
Tribe Survey data. Snyder, et al., (1990).

5. U.S. Department of Interior, Bureau of Indian Affairs, Law Enforcement Division, "Adult and Juvenile
Detention Standards", June 16, 1988.
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CHAPTER SEVEN
FEDERAL FISCAL AND PROGRAM RESOURCES

I. INTRODUCTION

This chapter provides information on the availability
of federal resources to assist tribal governments in
providing juvenile justice services. It provides a
picture of the scope of federal resources available to
tribes nationally, and evaluates tribal eligibility and
access to those resources.

Because of the unique history of the federal-tribal
relationship, the policy basis underlying federal
financial assistance to Indian tribal governments is
unclear in some respects, Many Indian tribes have
specific treaty entitlements to services bargained for
in exchange for land cessions or other valuable
consideration; other tribes entered into the trust
relationship with the federal government on the
understanding that they would be treated generally
as Indian tribes are treated, i.e., that federal services
and assistance were integral parts of the
relationship. In addition, all federally-recognized
Indian tribes are implicitly included in the general
principles of federal law which recognize tribal
governments as governments in all respects, albeit
with unique characteristics, powers and limitations.'
As federally-recognized governments, then, the
question arises whether they are included in
programs of general applicability (those for which
states and/or municipalities are eligible) without
explicit mention in the authorizing statutes, These
considerations are relevant to the measurement of
the scope of the federal obligation to assist tribal
governments and they affect the relationship of
tribal and federal funds in support of local services
on Indian reservations.

In this segment of the study, we analyze the
resources available as part of federal trust and
treaty obligations which are primarily programmed
and managed by the Bureau of Indian Affairs (BLA)
and the Indian Health Service (IHS), two agencies
whose exclusive purpose is to serve Indians. Next,
we expiore the resources available through general
federal domestic assistance programs.  The
Coordinating Council of Juvenile Justice and
Delinquency Prevention and the Indian Alcohol and
Substance Abuse Prevention and Treatment Act of

1986 (PL 99-570, as amended) are given special
attention due to their direct relationship to juvenile
justice services for Indian youth,

The study of funding related to Indian juvenile
justice is complicated by the fact that many tribes
reccive funds from federal programs established as
programs of general applicability not earmarked for
Indian tribes. Although some of these programs
have Indian set-asides or other designated funding
arrangements for Indian tribes and organizations,
tribal participation in most is competitive with other
eligible entities, where tribes are allowed to
participate at all. In addition, many programs,
agencies, and funding streams that impact juvenile
justice are not exclusively directed to services for
juveniles nor are they necessarily defined as juvenile
justice programs. This chapter examines this broad
assortment of programs and funding sources which
impact Indian juvenile justice and identifies the
primary and ancillary resources available te Indian
tribes.

A. DATA SOURCES

Primary data were collected through on-site visits to
23 tribes and Alaska Native villages. On-site visits
lasted three to four days and entailed structured
interviews with up to 20 tribal officials, These
interviews were designed to collect qualitative data
depicting problems, experiences, successes, and the
processes cmployed by tribes to handle juvenile
offenders. Program information was collected on
the specific federal assistance programs relevant to
handling juvenile offenders which currently were
awarded to and being administered by the tribal
governments. Interviews were conducted with
federal agency officials as well.

Secondary data sources, the Federal Register, Code
of Federal Regulations, and Catalog of Federal
Domestic Assistance, the FY 1990 and 1991 U.S.
Govermnment Budgets, and the Department of Interior
FY 1991 Budget Estimates were the principal
published sources used to collect information on
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what federal resources exist and which of these
resources might be available to tribes.

B. FEDERAL FINANCIAL RESOURCES

There are three general classifications of federal
funding to Indian tribes. The first is embodied in
the federal Indian programs administered by the
two agencies responsible for performing the federal
government’s trust duties and discharging treaty
obligations - the Bureau of Indian Affairs and the
Indian Health Service, These agencies provide
services directly on Indian reservations and also
fund tribally operated services through contract.
Their roles as service providers and as funding
conduits vary from tribe to tribe. As tribes have
moved more and more iate the role of
administering their own services, the proportion of
contract funding, especially in BIA, has increased
substantially.

The second major source of federal funding for
Iadian tribes is the group of federal offices and
programs created by statute to deal specifically with
Indian tribes and organizations in other than the
core federal relationship. Examples of these entities
are the Administration for Native Americans in the
Department of Health and Human Services, and the
Office of Indian Education in the Department of
Education. Some of these offices and programs
have the flexibility to fund tribal programs
supporting the juvenile justice system or ancillary
services,

The third source of federal funding includes
domestic assistance programs of general
applicability charged with bringing federal resources
to bear upon domestic needs at the local level.
Much as state and local governments augment local
tax-supported services with federal grants and
categorical assistance, a number of tribes augment
tribal, BIA and IHS funds through psrticipation in
general federal programs. In fact, it is a major
premise of this report that tribes can and should be
encouraged to participate in these programs, and
that barriers to their participation should be
reduced. The following review of federal resources
utilized by the tribes to perform juvenile justice
services explores both the direct Indian programs
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and the general federal programs that are relevant
to services for delinquent and status offender youth.

The ability of a tribe to fund its own services tends
to be determined by the tribe’s overall needs and its
economic capacity (taxes and other tribal revenues),
Virtually all tribes -- like all other governments in
the nation -- utilize outside resources, primarily
federal, to operate or to reccive necessary services,
But in some tribes, due to severely depressed
economic conditions the majority of services are
supported by non-tribal funding. This financial
dependence conflicts with the self determination and
autonomy to which many tribes aspire and has
certain practical effects for tribal policy and
programming,

It is important to understand the differences
between state/local government service funding and
the funding of tribal services. Some of the most
important attributes of tribal funding are described
below:

1. Although BIA and IHS funding levels are
relatively stable from year to year, program
funding is still dependent upon the yearly
federal budget process. BIA and IHS budgets,
therefore, are affected by an extremely wide
array of federal budget priorities, in which
Indian issues are a very small consideration.
The ebb and flow of federal funding also affects
state and local government services, but the
impact upon tribes is even more significant.
Lacking the alternative resources that most
state and local governments can access, tribal
governments often cannot replace diminishing
federal revenues and therefore cannot maintain
critical programs. Where federal funding is
typically only a part of the funding for juvenile
justice programs in states and localities, for
tribes it is often the only source of such funds.

2, Even when Indian prioritics are acknowledged
in federal legislation, such legislation is not
always accompanied by funding provisions to
support the efforts. BIA and IHS have limited
resources to implement new programs that have
been autherized but not funded. In essence the
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legislative intent is negated by the lack of
resources to develop the programs, or equally
as detrimental, programs are only implemented
at the expense of other preexisting programs.

3. Because of the major part played by outside
funding sources, some tribes rely heavily on
grants and other time-limited funding sources,
often for core programs. Site visits during this
study found a large number of programs which
originated through such funding, proved their
effectiveness over a short time, and were then
lost as the funding program was terminated or
as subsequent applications were rejected. The
instability of program funding is seen by tribes
as one of the major weaknesses of their juvenile
justice systems.

4, Categorical funding, whether through BIA/THS
programs or through other federal assistance

programs, has resulted in fragmented and
inefficient service systems for most tribes.
Small tribes especially require flexible funding
and service delivery systems to accommodate
the dis-economies of scale resulting from the
size of their governments and service
populations, When unnecessarily rigid
restrictions on the use of funds limit this
flexibility, these tribes tend to have many
service gaps and imbalanced delivery systems.

Tribal governments must cope with some of the
same financial difficulties that state and local
governments face in maintaining juvenile justice
services, but the key difference between them is
that many tribal programs rely on significant
federal funding to support their basic
governmental infrastructure, Tribes are left
with few options when these outside resources
are diminished or terminated.

II. BUREAU OF INDIAN AFFAIRS AND INDIAN HEALTH SERVICE PROGRAMS

The Bureau of Indian Affairs (BIA) and Indian
Health Service (IHS) are charged with performing
the federal government’s trustee functions and
discharging its treaty obligations to Indian people
and tribes. The Snyder Act?, passed in 1921, is an
open-ended authorization for appropriations to
implement the federal government's Indian
programs in these two agencies. Any program
activity within the federal government’s power over
Indian affairs can be supported merely by Congress
appropriating the funds, without need for new
program authority or authorization for
appropriations.

The Bureau of Indian Affairs and the Indian Health
Service do not have specific programs or budget line
items specifically denoted for juvenile justice or any
similar category, but they could create juvenile
justice and related programs by seeking appro-
priations to support these activities specifically.
Resources and programs from these agencies which
can be used to support tribal juvenile justice and
ancillary systems must be found in other programs
and budget items which are broader in scope and
which, as a result, compete for resources with
strictly juvenile justice needs,

The passage of P.L. 93-638 (the Indian Self-
Determination Act)® in 1975 reshaped the federal
process for delivering services to Indian people
through the BIA and IHS, P.L. 93-638 encouraged
a shift from direct delivery of service by the BIA
and [HS to administration of services by the tribes.
Although the study’s examination of service delivery
indicates that the BIA and IHS continue to have
substantial involvement in direct provision of
services, a number of tribes have taken over
operational responsibility of all or some of these
services on the reservation, This movement places
more and more emphasis on the contract
management responsibilities of the BIA and IHS,

Prior to analyzing the BIA and IHS budgets for
responsivencss to juvenile justice needs, some
comments on the nature of these budgets are in
order. Both the BIA and IHS budgets for FY 1991
were about a billion dollars ($1.06 billion for BIA
and $1.3 billion for IHS). There has been no lack
of initiatives, problem identification, nor programs
to address the problems identified by either BIA or
IHS. Neither agency administers entitlement
funding. Therefore Indian program support is
dependent upon fixed allocations each fiscal year,
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Further, it is extremely important to recognize that
authorizations for new programs do not always mean
new money; in some cases the result of specific
authorizations is that the BIA and the IHS must
take the funds away from existing programs to fund

A. BUREAU OF INDIAN AFFAIRS

The Burcau of Indian Affairs, in the Department of
the Interior, serves Indian tribes in a broad range of
areas either directly or through contracts with tribes
or other organizations, BIA responsibilities include
cconomic development, land and natural résource
conservation and development, protection of tribal
rights, cultural development, education, welfare
assistance, housing programs, tribal government
operations, law enforcement, courts, and other
community services. The BIA budget also covers
the administrative costs necessary for the operation
of the BIA central and area offices,

The BIA provides a substantial portion of the funds
currently available to tribes for community services,
including juvenile justice activities.

In general, allocations of BIA funds to tribes are
affected by the history of allocatioas to these tribes,
more so than by current prioritics among iribes. As
tribes have moved more and more into the direct
operation of services, and the BIA has become a
contract funding agency in these instances, tribal
allocations remain tied to earlier formulas and
decisions made regarding the funding of individual
tribes. The roots of current funding levels lie in the
funding that the BIA received when it was the direct
service provider for these tribes. As 638 contracting
came into being, the prior allocations used by the
BIA for service provision were shifted to contract
dollars provided to the tribes for tribal operation of
these services.

Since that time, the BIA has instituted the Indian
Priority System which allows tribes to determine
program priorities within their 638 allocation and
also has made available special needs funding for
specific programs. However, the majority of tribal
funding is still grounded in the ievels of funding
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new initiatives. An example of the problem in
implementing authorized programs without new
funding can be seen in the Indian Alcohol and
Substance Abuse Prevention and Treatment Act of
1986 to be discussed later in this chapter.

determined many years ago and under different
service provision structures. Drastic changes to the
existing allocations among tribes are difficult due to
the burden that such changes would place on tribes
whose funds would decrease. Although there is no
easy answer to this dilemma, the fact remains that
the lack of flexibility to address current priorities
among tribes hampers a legitimate goal of needs
based budgeting, Major overhaul of the system for
determining the funding levels for individual tribes
will likely not be addressed until available BIA
monies approach the level where all tribes” basic
service needs can be accommodated.

The BIA budget is divided into two major
categories: General and Special Funds; and Public
Enterprise Funds. The latter category does not
involve funding related to juvenile justice services,
The former category includes direct Indian
programs administered by the BIA, contracts and
grants for tribally operated programs, operation of
facilities, and administration of the BIA. Those
subcategories of General and Special Funds which
are related to juvenile justice are examined next.

1. CURRENT BIA JUVENILE JUSTICE RELATED
PROGRAMS

Exhibit 7.1, BIA FY 1991 Budget Summary -
Juvenile Justice Related Program Budget Requests
on the following page, presents a composite
reference of currently available resources
programmed by BIA which are potentially available
for use by tribal governments in handling juvenile
offenders, No accurate estimate of the funds
devoted expressly to juvenile justice can be
obtained, since most court and law enforcement
services are not specialized as juvenile services.
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Exhibit 7.1 BIA FY 1991 Juvenile Justice Related
Program Budget Funding Levels - $149,322,000
(Note; Budget categories shown are not ext_:lﬁuslvaly juvenile justice)

BUDGET ACTIVITY PROGRAM FUNDING

Tribal Services/Law Enforcement Program Management $ 5,322,000

Tribal Services/Law2 Enforcament Operations - Agency/Tribal $52,821,000

Tribal Services/Tribal Courts Special Judicial Sarvices Noeds $ 2,225,000

Tribal Services/Tribal Courts - Tribe/Agency OPS Court Operations (130 tribal courts; 18 $ 9,591,000
Courts of Indian Offenses

Tribal Services Social Services - Agency/Tribe OPS Emergency Shelter/Haifway Houses $ 4,500,000
Operations

Tribal Services Social Services - Agency/Tribe OPS Foster care, family, gonaeral assistance, $25,178,000
referral, lirnited counseling, child protection

Tribal Services Social Services - Frogram OPS ICWA Title Il grants for family development $10,000,000
and sarvices

Tribat Ssivices Social Services - Program OPS Child weliare sasistance fostor care - tribal $15,800,000
group home care

Education - school operations Substancae/Alcohoi abuse counseling - $ 1,913,000
prevention

Education - Johnson O'Mslley Special Education Nseds $20,472,000

Tribal Services Employment Developmant Tribai Work Experience Program - $ 1,500,000
training/public works

In FY 1991, $70 million of the Tribal Services
budget went to Law Enforcement and Tribal
Courts. These two programs include funding for
Program Management, Agency Operations, and
Tribal Operations (Law Enforcement); and Special
Judicial Services Needs and Court Operations for
130 tribal courts and 18 Courts of Indian Offenses
(Tribal Courts). To date, these are the only funds
being provided directly to tribes for tribal justice
systems, juvenile or otherwise. In addition to law
cnforcement and court operations, the budget
activity "Tribal Services" funds a aumber of social
service and treatment programs that are relevant to
treatment and support services for juvenile
offenders: Alcohol and Substance Abuse
Counseling; operation of emergency shelters and
half-way houses; child welfare assistance foster
home and group home care; and family services
programs and counseling. These programs total
approximately $55.5 million. Since these are broad
scope programs, they do not have as their sole aim
the treatment of status offenders and delinquents
and in fact many of these programs are directly
focused on child welfare services. However, some

portion of this funding supports the juvenile justice
system through the treatment and rehabilitation
services in which some juvenile justice youth
participate,

Another BIA program areca that may impact
juvenile justice is Education. Education programs
include funding for counseling uader “school
operations” and special education, cultural, and
remedial training programs covered under Johuson-
O'Malley Education Assistance. The FY 1991
request for "school operations” substance/alcohol
abuse counscling services is $1.9 million dollars;
Johnson O'Malley FY 91 requests total $20.5
million dollars for special educational assistance.

Employment Development programs in which youth
participate is another relevant budget area and
include another $1.5 million of funds for all
programs, adult and youth. Services funded from
vocational programs may be utilized by the court for
dispositional purposes or may serve a preventive
function related to status offenses and juvenile
delinquency.
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Not included in the above table is the BIA funding
for construction and renovation of facilities,
Detention centers and shelters and halfway houses
may be funded {rom this budget category, although
these funds are also used for a wide array of
building projects unrelated to juvenile justice,

2, SUMMARY OF BIA JUVENILE JUSTICE
PROGRAMS

The BIA budget supports tribal courts, law
enforcement, placement and in home services, and
various social services which serve as enforcement,
treatment, and prevention agencies in the tribal
juvenile justice system. In some tribes these
services are provided directly by BIA personnel; in
others all or some services are tribally operated.
Programs operated by the tribes are often funded,
in whole or in part, by BIA funds via 638 contracts.

B. INDIAN HEALTH SERVICE

The Indian Health Service operates under the U.S.
Department of Health and Human Services, The
IHS is responsible for providing primary health care
for qualified American Indian and Alaska Native
people. IHS provides direct services to Indians
through a network of hospitals and clinics operated
by IHS personnel. IHS funds, through contracts,
tribally-operated hospitals, clinics, and medical
services, IHS dollars are also used to contract with
other medical service providers when THS or tribal
services are not available for the specific medical
need. About two-thirds of the IHS budget is
programmed to operate federal IHS treatment
activities, with the remaining one third programmed
to support tribally-controlled and regional activities.
Its orientation is toward acute care, the basic
threshold of health care. IHS services include
mental health and substance abuse treatment
services, as well as physical health care,

1, CURRENT [HS PROGRAMS RELATED TO
TRIBAL JUVENILE JUSTICE

The total Indian Health Service budget for FY 1991

is approximately $1.3 billion. Of this amount,
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As is more fully discussed in the Youth Services
Chapter, BIA funding and service provision do not
guarantec a basic core of juvenile justice related
programs for all tribes. General allocation levels
are not based upon a generic or national needs
assessment, although the Indian Priority system
addresses the need in relation to other priorities
within each individual tribe, Specific core programs
such as probation services, shelter and group home
care, and diversion programs are weak or
nonexistent in some (ribes, The BIA budget does
not identify these programs as minimal

requirements for all tribes, In fact, juvenile justice’

services are not a delineated program area (unlike
child welfare and education services) in the BIA
budget. This not only makes it difficult to assess
the degree to which BIA efforts address the juvenile
justice needs of tribes, but it also prevents this arca
of service from getting the visibility and attention
that are important during budget and planning
processes,

$877.6 million was programmed to operate federal
Indian Health Service treatment activities, and
$404.3 million was programmed to support tribally
operated treatment and prevention activities. THS
provides, or funds, some programs that are relevant
to treatment ang prevention needs of youth who are
at risk or who are involved in the juvenile justice
system. These services include alcohol and
substance abuse prevention and treatment, mental
health evaluation and treatment, and residential
care. As appears to be typical of all agencies
supporting the tribal service system, the degree to
which IHS programs and funding meet the needs of
individual tribes varies considerably.

The following discussion outlines the programs and
funding levels of IHS and identifies those service
arcas that impact youth in general and juvenile
justice youth specifically.

)t ’
3 - ¢ -
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Exhibit 7.2 Recap of Indian Health Service FY 1991

Highlights Relevant to Juvenile Care

BUDGET ACTIVITY PROGRAM FUNDING

T S ————— — S—
Federal Heaith Service (Total Program) Hospitals/Clinics $ 877,800,000
Triba) Hezlth Administration Clinics, Cemmunity Haalth, $ 404,300,000
(Total Program) Alcohol/Substance Abuse Caunseling

RELEVANT BUDGET SUBCATEGORIES:

Alcohol/Substance Abuse Aftarcare for nfc clients $ 7,250,000
Alcohol/Substance Abuse Detoxification services $ 1,500,000
Alcohol/Substance Abuse Rahabilitation Center Operations $ 31,000,000
Alcohol/Substance Abuze Urban Programs $ 2,600,000
Mantal Health Mental Hoalth Services $ 16,500,000
Mantal Honltr:n _ Psychiatric/Psychological Inp;tient Caro $ 8,900,000

The major thrust of IHS activitics and funds are
focused on primary acute health care. However,
troubled Indian and Alaska Native juveniles are in
need of other kinds of care - psychiatric evaluations
and testing, individual and family counseling,
detoxification and  substance/alcohol  abuse
treatment, and residential and group home
programs.

The IHS programs most directly related to juvenile
justice are alcohol/substance abuse treatment
programs and mental health services. The following
comments address the status and relationship of
these areas to youth services.

The Alcohol/Substance Abuse Program budget is
funded at the level of $70 million. (This amount
includes those specific line items identified in the
above table plus additional funds for alcohol and
substance abuse services in other [HS program
areas not included in the table,) About 45% was
allocated for tribal and regional treatment center
(RTCs) operations. $2.6 million financed urban
programs; 316 financed RTC facilities, The
balance was factored into hospital and clinic
operations for health, counseling and prevention
activities. Although funds from this source appear
to cover detoxification services, it was frequently
stated during site visits that such services are rarely
available on the reservation, either through tribal
facilities or IHS operated clinics or hospitals,

Aftercare services are funded at the level of $7
million for FY 1991. These dollars were allocated
in anticipation of youth returning from Residential
Treatment Centers, but the implementation of these
centers has progressed slowly with the result that
the numbers of youth treated, and therefore
requiring aftercare, is less than expected. Tribes
indicated the desire to have thes¢ funds made
available for local safe homes, family services and
counseling, and other community based programs.

Mental health services are funded at approximately
$25 million for FY 1991, About 33.0% (at the most
$8.9 million) of the total mental health budget is
spent on in-patient professional psychiatric/
psychological activities. The balance, about 67% of
the mental health budget, approximately $16.5
million, is ¢xpended on programs ranging from
crisis oriented outpaticnt services to referral and
counseling services. Only 17 of the total IHS
meatal health providers have been trained to treat
and work with adolescents and juveniles, There are
132 major IHS health ceaters and clinics; 17 trained
providers hardly can extend needed coverage in this
specialty area of mental health.' Further, the
current mental health program is extremely limited
in the provision of juvenile residential services
including transitional facilities and therapeutic group
homes. Many vital needs are not being addressed.
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2, SUMMARY OF [IHS JUVENILE JUSTICE
RELATED PROGRAMS
Of the $1.3 billion IHS budget, about ong-third was
programraed for 638 tribally-contracted treatment
and prevention activities which includes all
administrative and overhead costs for these
programs., Most of the balance financed federally-
operated treatment activities,

The IHS has a major role in providing alcohol and
substance abuse services for Indians, both adults
and juveniles, The extremely high proportion of
youth who become involved with the juvenile justice
system due to alcohol or drugs as causal or
contributory problems suggests that these services
are critical resources for tribal juvenile justice
systems. A complete array of services must include
physical health, rehabilitation and prevention
programs, However, evidence from site visits and

the All Tribe Survey suggests that there are serious
weaknesses, particularly related to counseling,
detoxification services, and residential programs, In
addition most tribes visited stated that obtaining
physical examinations for youth requiring placement
in detention centers is extremely difficult. This is
true even though federal policy requires that the
cxaminations be done prior to admission and that
the IHS has responsibility to perform such services,

Several initiatives over the last ten years, including
the Indian Alcohol and Substance Abuse Prevention
and Treatment Act (see next section) have focused
on these concerns, However, without adequate
funding, and without clear delineation of IHS
responsibility for assuring that all tribes have access
to core services, these initiatives cannot effectively
address these problems to the extent intended,

C. THE INDIAN ALCOHOL AND SUBSTANCE ABUSE PREVENTION AND TREATMENT ACT OF

1986 - P.L. 99-570 AS AMENDED

1. SUMMARY OF PROVISIONS

The implementation of this Act is the responsibility
of both the BIA sud IHS, This Act includes
specific authorizations for juvenile justice and
related juvenilc programs, Primary programs
addressed in the Act are juvenile detention centers,
shelters and halfway houses, regional alcohol and
drug treatment ceaters, aftercare services, and
alcobol and drug counseling services. Although
specific funding levels for these programs are
identified in the Act, the allocation of funds for
these programs occurs within the BIA and IHS
general budgets. Therefore, without increases in
these budgets, no new money can be made available
for the initiatives prescribed in the Act. For the
most part the BIA and the IHS implementation of
the programs has necessitated reductions in other
program arcas,

The Secretary of the Interior (through BIA) and the
Secretary of Health and Human Services (through
IHS) are committed by this iegislation and
subsequent statutory codes to provide a full range of
intervention, prevention, treatment, rehabilitation,
and aftercare services for Indian juveniles at risk of
becoming or who have become alcohol or substance
abusers, According to the legislation, the agencies
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are to be guided and coordinated by a
memorandum of agreement, but this memorandum
was never cffectively consummated®, This
agreement would have the poteatial to help identify
Indian priorities, to increase coordination of inter-
departmental efforts which address these needs, and
to mobilize existing resources.

2. PROGRAM AUTHORIZATIONS RELATED TO
THE ACT

A table follows which summarizes the Congressional
intent to provide services and care for Indian
juvenile substance abusers., Again, howsver, it is
vital that the reader appreciate that these are
statutory authorizations which set upper limits on
tax dollars that can be expended for these programs,
not the final appropriations which make available
actual program funds. Implementation of new
initiatives typically required reduction of on-going
programs. Thus, BIA and IHS progress in
implementing the provisions of this Act has been
difficult and generally incomplete. All amounts
shown in the following table are also reflected in
the previously presented individual budgets of the
BIA and the IHS to the extent that these
authorizations actually have become appropriated
monies.
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Exhibit 7.3
RECAP of PL 99-570 (as amended)
Alcohol/Drug Abuse Authorizations

Function/Activity FY 1989 FY 1950 FY 1991 FY 1992 COMMENT

1, Emergancy shelter and Haifway $50M $30M $30M $3IOM Ranovation/construc:
Houses - BIA tion - no budget detall

2. BIA shalter/home 30M 30M JIOM No budget detall
statfing/operations

3. Detention Centera - BIA 100 M 50M 50M 50M 2 starts; 14 planned

4. IHS - Youth Reglonal Treatment 60 M 30M 30M
Canters

5. Rehab and Aftsrcare Services - 2.0 M 100 M 120 M 13.0M IHS raquested $9.5 M
IHS for FY 1991

6. Training and community 40M 40M 40M 40M No cleer budget detalls
sducation IHS/BIA JHS requested $2.3 M

FY 1991

7. Urban indian IHS 50M 50 M 50M IHS requested $2.9 in
Pravention/Treatment ) FY 1991

8. Contract Health (IHS) Care - 100 M 100M 100 M 100 M IHS programs 5.3 M
Private provider for FY 1991

Total Authorization $440 M $43.0M
-

4501 | 5e3aM

The results of the specific initiatives of the Act have
not been impressive. In addition to funding
limitations, other considerations have prevented full
implementation of the Act's requirements.
Programs such as regional alcohol and drug
treatment centers and detention centers involve
negotiations with tribes, determination of priorities
and location of facilities, and contract bid processes.
In some cases basic questions about the program
approaches (c.g., distant regional treatment centers
versus local alcohol and drug programs) have
surfaced and are still being debated. The numerous
reasons for the lack of implementation aside, the
following summarizes the status of the Act's various
program initiatives at the time of this study.

1. Only six of the 11 regional treatment centers
are operational at the time of this study; no
new detention centers have been built,

2. Limited aftercare to monitor the few juveniles
treated at RTC’s upon return to the reservation
and inability to use these funds for other

alcohol and drug treatment, Aftercare services
are not only affected by the amount of funds,
but on the timing of their distribution. One
tribe cited the example of significant alcohol
treatment dollars being granted to them at the
end of a fiscal year, They immediately sent a
number of youth for treatment services.
However, since the fiscal year had ended before
their return, there were no moaies available for
aftercare, The inability to maintain a continuity
of funding, which allows the continuity of
treatment, greatly lessens the effectiveness of
the funds which are available,

3. Few emergency shelters, halfway homes, youth
homes on reservation for use to provide
substitute family care and supervision for
troubled, abandoned Indian youths coping with
dysfunctional family environment and no home
base. Of the 20 tribes visited five have youth
group homes or shelters. By mid-1991, the Act
has resulted in only nine shelters becoming
operational of 32 planned facilities.
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4, Since the inception of the Act, only one third of
the total IHS and tribal alcohol and substance
abuse counselors have been certified to provide
such treatment.

The Indiar Alcohol and Substance Abuse
Prevention and Treatment Act is an important
initiative dealing with one of the most serious
problems facing Indian youth, Its provisions for
prevention and treatment of substance abuse, and
the specific juvenile justice programs such as
detention centers and shelters included in the Act,
address important needs of Indian youth and of
tribal juvenile justice systems in general, Although

debate continues between the regionalization of
services (i.c, regional treatment centers) versus
local programs, the general lack of progress related
to the Act's initiatives cannot be attributed to this,
The lack of new monies to implement the programs
specified in the Act appears to be the significant
obstacle to the full implementation.

Many of the complaints voiced by tribes would be

addressed by the consummation of the
memorandum of agreement called for in the Act,
coupled with the financial resources for BIA and
[HS to implement them without dismantiing
important on-going programs,

[II. FEDERAL DOMESTIC ASSISTANCE PROGRAMS

The purpose of federal domestic assistance is to
focus resources on domestic needs at the local
level®  Legislation authorizes the design and
financing of specific programs to meet community
needs. Once authorized, federal agencies develop
procedures which specify the programs’ designs and
cligibility requirements for potential recipients,
These, then, are published in the Federal Register
and codified in the Code of Federal Regulations, and
determine who gets what and when.

Federal domestic assistance programs employ three
basic funding and management systems. The
primary system, the PASS THROUGH, passes
resources through states to local levels. Federal
regulations prescribe minimum eligibility
requirements which states may expand or tailor to
their local social and economic conditions.

A. SCOPE OF AVAILABLE FEDERAL ASSISTANCE

According to the Catalog of Federal Domestic
Assistance -1991 (CFDA) there is a total of 1,226
current federal domestic assistance programs and
services, However, this includes the entire array of
programs which, quite naturally, are not available to
every state, every county, nor to every tribe, In
addition the majority of these programs are either
unrelated to, or only tangentially related to juvenile
justice services.

There is a wide range of Federal Domestic
Assistance Programs with the potential to enhance
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The second delivery system is DIRECT FUNDING to
eligible general purpose units of government which
may include states, tribes, counties, cities, and other
local governmental units,  Some non-profit
organizations are also eligible for direct funding in
some cases. All eligibility requirements arc
established at the federal agency level, and typically
are competitively bid,

The third delivery system is the SET-ASIDE of a
specific amount of funding for a distinct, well-
defined group, such as tribal governments or Alaska
Native villages. This system typically is employed to
address a unique need or aggravated condition
which needs special attention.

the juvenile justice services available to tribes, The
Departments of Justice, Health and Human
Services, Education and Labor all have programs
that impact, or potentially impact, juvenile justice
services, cither as prevention programs or as
services for status offender and delinquent youth.
This study identified 25 such programs ~ seven in
the Department of Justice, fourteen in the
Department of Health and Human Services, three
in the Department of Education, and one in the
Department of Labor, Not all of the programs
addressed in this section are juvenile justice
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programs per s¢. In fact, many target much broader
areas such as mental health, child welfare, and
general education and vocation areas. However,
they are included because of their direct
relationship to juvenile justice or because they are
major programs aimed at treating or preventing
youth problems.

In examining these programs, the issues of tribal
eligibility and access which surround each program
are ever present, Some appropriation language
specifically includes tribes as eligible to compete;
some does not. Some language sets aside funds
available only to tribes; some effectively excludes
tribes by language which could not be read to
include them (e.g, "states and their subdivisions"),
While none of the programs examined is totally
precluded from assisting tribes with juvenile justice
activities and services (some through state pass-
through funds), there are real difficulties evaluating
tribal access to federal funding programs,

The difficulties arise when eligibility is compared to
access and levels of funding, That is, if tribes are
eligible - ecither through specific appropriation
language or through their inherent rights as units of
government ~ but are not successful in competing
for the funds, they have effectively been denied
access. The reasons may range from the agency
administration being unaware that tribes are
eligible, to tribes being unaware they are eligible,
But the fact remains that they do not gain access,
even though they are eligible.

A number of federal programs are offered through
competitive proposal processes. Although tribes are
defined as "eligible to compete®, many tribes are not
in a strong position to do so. Even when tribes
overcome the ambiguity of regulatory language
which often does not clearly define their eligibility,
they are often competing with governmental and

private organizations that have greater resources
available to support their funding acquisition efforts.
Without the identification of Indian needs as
priorities, through special emphasis or set-aside
designations in these programs, it is difficult for
tribes to compete successfully with major cities and
states.,

On the other hand there are programs which tribes
have accessed, but which have been insufficient to
meet the need. Here, the problems may range from
all available funds going to only a few tribes, or
limited resources being spread so thinly across many
tribes that they are rendered meaningless, If only
a few tribes were funded, did the agency intend to
fund only a few tribes, or was its intention thwarted
by only a few tribes applying? Or, were the criteria
so restrictive that only a few tribes qualified? If so,
was that an intentional result of the criteria? An
extensive evaluation of existing programs would be
required to address these questions relative to
specific programs. Although such an analysis is
beyond the scope of the present study, it is sufficient
to acknowledge that these issues do impact tribal
participation in the full array of federal programs
for which they are at least technically eligible.

Finally, the issue of tribal infrastructure must be
addressed. Tribal governments, for the most part,
lack the core service and support programs for
troubled juveniles or juvenile offenders, just as they
lack the tax base from which such programs could
be funded. Tribal acquisition of federal funds is
often aimed at developing or maintaining core
programs (e.g., probation services), not £xpanding
or strengthening these programs. The typical lack
of tribal or other non-federal funding forces a
greater dependence on these programs thanm is
generally seen in non-Indian juvenile justice systems,

B. MAJOR FEDERAL DEPARTMENT ASSISTANCE PROGRAMS

The federal domestic assistance grants evaluated in
this scction are grouped by department. A
summary including the number of programs and FY
1990 budget for the programs evaluated in each
department is presented in Table 7.4, This table
presents total dollars available through these
programs, not the amount of funds utilized by
tribes. The table depicts the total federal funds in
programs that relate to juvenile justice services in

general, Virtually all programs are vastly broader
in scope than status and delinquent offender youth
and their families, In addition, the portions of these
funds used for tribal youth and their families
composes only a small fraction of the total funds.
The discussions regarding cach program which
follow the table will identify particular issues related
to tribal access to these programs, and, where
possible, the extent of current tribal participation,

Chapter Seven - FEDERAL FISCAL AND PROGRAM RESOURCES

Study of Tribal and Alaska Native Juvenile Justice Systems




Page 104
Exhibit 7.4
Departmental Budgets Relevant to Juvenile Justice
FY 1990 in Millions
— - e o ]
Department FY 1990 Budget Number of Programs
- -
Justice $ 53,000,000 7
Health & Human Services 3,210,000,000 14
Education 66,000,000 3
Labor . 58,000,000 1
TOTALS 3,886,000,000 25
——

C. DEPARTMENT OF JUSTICE

The programs examined in this section directly
relate to tribal juvenile justice systems, either
because they are currently significant funding
sources for these systems or becausc they have
potential to become major supports for tribal
services. The Department of Justice sponsors seven
programs directly related to tribal juvenile justice.
Funding for these programs was allocated at $ 553
million in 1990.

1. JUVENILE JUSTICE RELATED PROGRAMS:

Juvenile Justice and Delinquency Prevention
- State Allocations:
FY 1990 funding level was $48 million (excluding
State Technical Assistance funds), States receive a
minimum of $350,000 and territories receive $75,000
minimum, As of FY 89 there is a mandatory pass
through to Native Americans based on a population
formula. The study team was unable to determine
the exact amount received by tribes, An evaluation
of the projected allocations to tribes for FY 1990
from the Indian set-aside indicated that all tribes
combined would receive approximately $65,000 (or
19) of the total 748 million, In fact only three
states (Arizona, ! «w Mexico, and South Dakota)
would pass through more than ten thousand dollars
to all of the tribes in their states, Eised on the
formula, it is obvious that the total amount
potentially available to tribes is insufficient. The
average arount per tribe is only a few hundred
doilars (based upon the allocation formula and
calculating the average for the tribes that BIA
indicates do provide judicial functions), Although

Chapter Seven « FEDERAL FISCAL AND PROGRAM RESOURCES

Study of Tribal and Alaska Native Juvenile Justice Systems

the ‘ntent of the set-aside focusing on Indian tribes
is noteworthy, the actual impact has been negligible.

Crime Victim Assistance and Crime
Asslstance Discreticrary Grants:

These two programs were funded at a combined
level of $58 million in FY 1990. A number of tribes
indicated that Crime Victim Assistance programs
are in operation on their reservations. The Crimes
Victim Assistance program has demonstrated the
flexibility of Department of Jnstice regulations to
accommodate the needs of tribés, Programs funded
by this source appear to be quite varied in nature.
This program awarded $2.4 million to states to set
up "on-reservation services” It has successfuily
involved 15 states with 52 tribes and indian
organizations receiving subgrants,

Juvenile Gangs and Drug Abuse and
Drug Trafficking:

These funds, totailing approximately 32 million in
FY 1990, can be obtained by public and private
organizations through a competitive proposal
process administered by the Office of Juvenile
Justice and Delinquency Prevention.  Although
potentially able to impact tribal juvenile justice, this
is a new initiative and tribal participation is
unknown at this point.

Drug Control and System Improvement
< Formula Grants:
These funds are avzilable to state and local
governments and tribes for court and law
enforcement programs related to efforts to enforce
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laws regarding coatrolled substances, FY 1990
funding level was $395 million. An exception to the
matching funds requirement is specifically made for
Indian tribes. This is a ncw initiative and data
regarding tribal participation and program impact is
not available.

Drug Control and System Improvement
- Discretionary Grants:

Funded at approximately $49 million for FY 1990
(almost double the previous year’s funding), this
program is open (o states, local governments, tribes,
and other entities to develop special programs.
Funding is based upon receipt of a qualified
proposal, and since funds are limited, the process is
considered competitive, Programs funded through
these monies will likely need to transition to other
sources as funds are time-limited. As a new
initiative impact on, and participation by, tribes is
not determined.

Childrens Justice Act for Native Americans:
This program focuses on sexual abuse investigation
and prosecution. Tribes are eligible for funding
along with states and local governments. The FY
1990 budget was slightly more than §1 million, At
least 20 tribes were identified as receiving grants
from this program.

2, SUMMARY OF JUSTICE PROGRAMS

The Department of Justice has funded a number of
programs and made them available to tribes for use
in dealing with the problems of juvenile justice at
the tribal level. Crime Victim Assistance funds, in
particular, appear to have reached the tribal level
and have been used for programs deemed effective
by the tribes, Prior Justice programs such as Law
Enforcement Assistance Administration grants also
were identified by tribes as effective resources for
creating and developing useful juvenile justice
programs.  Unfortunately, few of the LEAA
programs were able to be continued through tribal
or other funding,

An important current juvenile justice program - the
JIDP formula grants - has not had this same
impact, even with recent changes aimed at
addressing Indian issues. The allocation formula,
which is essentially a ratio of Indian juvenile
population to total state juvenile population, results
in limited funds carmarked for Indian tribes.
Insignificant amounts reach individual Indian tribes.

D. DEPARTMENT OF HEALTH AND HUMAN SERVICES

The Department of Health and Human Services has
several major programs thit can impact status
offenders and delinquent youth, To the extent that
tribes can and do participate in these programs,
they can provide appreciable support to tribal
juvenile justice systems, There are many DHHS
programs that are prevention programs when scen
from the perspective of the juvenile justice system.
From Headstart programs to health services to
public assistance almost all DHHS programs impact
youth and families in some way. In this section of
the report the DHHS programs examined are those
that support juvenile justice services, The first
group of programs target troubled adolescents
cpecifically and programs funded by these resources
clearly include status offender and delinquent youth,
Five programs were placed in this category with
total funding of $108 million. The second group of
programs address alcohol and drug problems which
have been identified as key problems of Indian
youth. There were five programs in this group with
funding of $102 million, The third category of

programs examined are much broader in nature and
although some funds are wused for status offender
and delinquent youth, a majority of the monies from
these programs focus on a wider context of clients
(e.g, child welfare and mental health), Four
programs werc examined in this group with funding
of 33 billion dollars.

1. DHHS ADOLESCENT TARGETED PROGRAMS:

Runaway and Homeless Youth:
Total funding for this program in FY 1990 was $29
million, Funds are available to public or private
agencies operating shelters that house no more than
20 youth. In FY 1990 10 tribes or Native American
organizations received funds totalling $518,713
(1.8% of the total),

Transitional Living:
Funded at $10 million in FY 1990 this program
funds shelter and other services aimed at helping
youth gain self sufficiency. Tribes are directly
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eligible to apply for funds. This is a new program
and the level of tribal participation could not be
determined during the present study.

Independent Living:
Funded at $50 million for FY 1990, this program is
only available to tribes through the state in which
they are located. No information is available
regarding any Indian participation.

Community Yeuth Activity Demonstration
Grants;

This program is also only available to tribes through
their respective states. The program is funded at
the level of $14 million for FY 1990. This resource
supports recreation, education, and training efforts
for youth at risk for substance abuse problems.
Tribes are only eligible through their states. Tribes
received approximately $250,000 in FY 1990 or
1.8% of the total funds.

Community Youth Activity Block Grants:
These funds are targeted similar to the above
program, Funds are available to states and
territories. Although money appropriated to states
is divided equally among the states, territories
receive funds based upon need. Tribes are only
eligible through their states. Funding for FY 1990
totaled $5 million. No data are available regarding
tribal participation in this program,

2, DHHS ALCOHOL AND DRUG ABUSE
PROGRAMS:

Drug and Alcohol Abuse Prevention - High
Risk Youth:

This program has shown high participation by
Indian tribes and Native American organizations.
Public governmental bodies or agencies and private
agencies arc cligible to apply for these funds,
Tribal agencies can apply for these funds. In FY
1990 funding totaled $33 milion. According to the
Office of Substance Abuse Prevention, 9% of clients
served by these funds were American Indian or
Alaska Native, Approximately $5 million was
received by tribes and Indian organizations which
accounts for 16% of the total funding from this
program.

Drug Abuse Prevention and Education Relating

to Runaway and Homeless Youth;
This program funds counseling, education, and sup-
port services related to drug use by homeless and
runaway youth, FY 1990 total funding was $15
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million. Tribes are directly eligible for these grants.
Native American youth organizations received 10
grants totalling $697,250 (5% of the total funds) in
1990, Funds for this program are contingent on the
Runaway and Homeless Youth Act program
receiving at least the same funding as the previous
year,

Drug Abuse Treatment Walting List Reduction:
Public or non-profit agencies may apply for these
one time grants. The program was funded at the
level of $26 million in FY 1990. Tribal, local, and
state governments may apply for an "umbrella” grant
which allows them to use 2% of these funds for
administrative costs.  The extent of tribal
participation was not determined.

3. DRUG ABUSE PREVENTION AND EDUCATION
RELATING TCG YOUTH:

Gangs:

This program is operated under DHHS but by
legislative mandate must be coordinated with the
Office of Juvenile Justice and Delinquency
Preveation. Funded at the level of $15 million in
FY 1990, only one Native American organization
received a grant ($150,000). This grant involves
only 1% of the total funds available from this
program,

Community Demonstration Grant Projects for
Alcohol and Drug Abuse Treatmesit of
Homeless Individuals:

Tribes are eligible through non-profit entitics for
these funds. FY 1990 funds totaled §13 million in
FY 1990. No information is available regarding
tribal participation.

4, DHHS MAJOR PROGRAMS RELEVANT TO
JUVENILE JUSTICE;

Alcohol, Drug Ahuse, and Mental Health

Services Block Grant:
This program covers a wide range of mental health
services for both adults and children, Tribes are
directly eligible for this funding which supports
mental health centers, clinics and substance abuse
programs. State allocations are reduced by the
amount received by tribes in their state. Funding
for FY 1990 was $1.1 billion, No information was
obtained regarding tribal participation in this
program.,
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Child Welfare Services State Grants
- Title IVB:

Tribes arc directly eligible to receive grants and did
receive $455,570 of the $253 million total funds in
FY 1990. For a number of Indian tribes child
welfare services also serve the majority of the status
offender and delinquent youth. However, only
minimal amounts of the overall tribal child welfare
funding are derived from this program. Only .2%
of the total funds in this program went to tribes in
FY 1990. Tribes that did receive funds from this
program indicated that these monies were a small
portion of their overall child welfare services
budget.

Foster Care - Title IVE:

These funds cover some placement costs of status
offender and delinquent youth for tribes that are
eligible. To be eligible tribes must enter into
agreements with their state and must adhere to
several federal requirements regarding services and
legal processes. Funding for FY 1990 totaled $1.2
billion. Although based upon site visit reports, a
few tribes have qualified for these funds, a number
of tribes have difficulty in doing so. Problems are
either due to the inability to obtain the required
agreements with the state or the difficulty of
implementing the many federal requirements
necessary for eligibility,

Job Opportunities and Basic Skiils Training:
Although much broader than juvenile justice alone,
this program addresses key concerns of tribes re-

E. DEPARTMENT OF EDUCATION

The study examined education funds that were
considered to be related to juvenile justice services
(such as counseling, drop out prevention, and
substance abusc education and counscling).
Although they clearly have an impact on youth and
their adjustment in the community, programs that
concentrate on instructional functions are not
included in the following discussion. However, at
the same time many education programs overlap -
supporting both cducational and non-instructional
services for students, It should be kept in mind that
amounts of funding identified in this section
gencrally are not focused solely on counseling and
other juvenile justice related services.

This section does not include programs from which
tribes receive monies only through the BIA, The

garding their adolescent populations. Lack of
employment is considered contributory to status and
delinquent offenses. Tribes are directly eligible and
have clearly had major participation in this program.
FY 1990 funds totaled $459 million, of which tribes
received $3.4 million (less than 1% of the total
JOBS monies). 49 different tribes received funds in
FY 19%0.

5. SUMMARY OF HEALTH AND FIUMAN
SERVICES PROGRAMS

The majority of DHHS monies which impact
juvenile justice do so only as a small part of their
basic focus, The last programs examined above,
although having substantial impact on youth, are not
core juvenile justice programs.

Tribal eligibility for programs is not always obvious,
A number of the above programs are only available
to tribes through state government and obviously
their participation is balanced against other state
needs and is greatly affected by the degree to which
Indians are considered a priority in the state.

Tribal participation is also hampered for some
programs because of matching fund and categorical
requirements. Equally as important is that many of
the above programs are time-limited funding
sources and cannot act as the base funding for core
programs.

programs covered here are those for which tribes
can receive direct funding from the US.
Department of Education.

i, CURRENT DEPT, OF EDUCATION PROGRAMS
RELATED TO JUVENILE JUSTICE

Indian Education Formula Grants to Local
Education Agencles und Tribal Schools:
Funded at the level of $51 million in FY 1990, all
funds are received by tribal or BIA operated
schools, (58 tribal schools and 81 BIA schools
received funds during 1989.) Although primarily
used for instructional programs, some funds can be
used for counseling, cultural heritage programs, and
extra curricular activities.
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Indinn Education Special Programs and
Projects to Improve Opportunities for
Indian Students:
This $12 million program (FY 1990) can be used
partially for drop out prevention and other ancillary
cducation services. Tribes receive monies directly
and only schools with Indian students may receive
funds.

F, DEPARTMENT OF LABOR

One specific program from the Department of
Labor is worth noting in the study of tribal juvenile
justice funding - the Indian and Native American
Employment and Training Program. Although
more in support of (rather than an integral part of)
the juvenile justice system, services funded by this
program were clearly in evidence on a number of
reservations visited during the study,

Indian Education - Indian Controlled
Schools Enrichment:
As the name implies, only Indian operated schools
are eligible for funds from this program,
Approximately $3 million was available in FY 1990,

The program is a competitive grant program with
funds available for one or two year periods. Drop-
out prevention and substance abuse counseling are
two examples of programs that qualify for funding.

Funds can be provided directly to tribes and to non-
profit organizations.  Both youth and adult
programs can be funded. 182 tribes and native
organizations were funded in FY 1990 with grants
ranging from $100,000 to $350,000.

Tribes may also compete for other employment and
training programs available through the Department
of Labor,

G. COORDINATING COUNCIL ON JUVENILE JUSTICE AND DELINQUENCY PREVENTION

Although the Coordinating Council is not a funding
program, it is included here due to its potential to
serve a central role in the coordination of
interdepartmental efforts to address the needs of
Indian status offender and delinquent youth. The
Coordinating Council was established to focus on
federal juvenile programs by the Juvenile Justice
and Delinquency Prevention Act of 1974 as
amended.” It designates the Attorney General as
the chairman, and includes the following statutory
members:

o The Secretaries of Health and Human Services,
Labor, Education, and Housing and Urban
Development;

+ The Directors of the Office of Community
Services, Office of Drug Abuse Policy, the
Action Agency, Bureau of Prisons, Office of
Special Education and Rehabilitation Services,
Youth Development Bureau, Bureau of Justice
Assistance, and National Institute of Justice;

o 'The Commissioners of the Bureau of Indian
Affairs, and Administration for Children, Youth
and Families;
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» The Assistant Attorney General, Officc of
Juvenile Justice;

« The Administrator of the Office of Juvenile
Justice and Delinquency Prevention; and

» Representatives of such other agencies as the
President shall designate.

Legislative provisions stipulate that Council
members may designate a representative to serve on
the principal's behalf, but the designee must
exercise significant decision-making authority in the
federal agency involved.

The Administrator of the Office of Juvenile Justice
and Delinquency Prevention provides staff support
for Council operations, and historically has served
as the vice-chairman of the Coordinating Council.
The Coordinating Council's operation is funded by
an authorization of $200,000. The Council meets
every quarter and submits annual recommendations
to the Attorney General and the President on
overall policy and development objectives.

Because the council includes all key departments
that are involved with Indian programs, and because
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of its central focus on juvenile justice issues, the
Coordinating Council is the one existing entity that
can provide focus to the federal government's

interdepartmental efforts related to tribal juvenile
justice programs. This potential will be addressed
in the recommendations of the study.

H. SUMMARY OF MAJOR FEDERAL DEPARTMENT ASSISTANCE PROGRAMS

The 25 programs examined in this section show that
federal support for tribal juvenile justice services
does come from a number of general and Indian-
specific programs outside the major funding sources
of the BIA and the IHS, However, for many of
these programs, the funding reccived at the tribal
level is quite small, In addition, the funds are often
cither dispersed across a large number of tribes,
resulting in small individual allotments or larger
amounts of funds are acquired by only a few tribes.
There are problems with either result,

Another issue highlighted by these 25 programs is
the number of programs that provide time-limited
funding (e.g, demonstration grant programs)
and/or that require tribes to compete with cach
other and with non-Indian governmental bodies,
When such programs are used for the development
of exemplary and demonstration programs, this

IV. SUMMARY AND CONCLUSIONS

The nature of funding for tribal juvenile justice
programs is quite different from the funding of their
non-Indian counterparts. Non-Indian court systems
generally rely on state and local funding, augmented
by federal program funding. The service sysiems
they rely on for treatment and prevention usually
arc anchored by local, state, and federal funds of a
reasonably stable nature, Few tribal systems have
a solid base of local (tribal) funds, although there
are a few notable exceptions, Most tribes must
depend heavily on BIA and IHS funding and/or
services to serve their youth, However, neither the
BIA nor the THS assumes the role of guarantor of
core services for the tribes, Therefore, many tribes
attempt to parlay funding from a number of
different sources. Tribes are successful only to the
extent that they can identify these resources and
concentrate sufficient staff on the complex
acquisition process. Successfully maintaining a
stable system from year to year becomes a major
problem, The result is that, both within individual
tribes, and across all tribes, tribal juvenile justice
becomes an ever changing patchwork of programs

competitive mechanism is acceptable, and in fact,
may be beneficial. However, tribes that have no
choice but to use these monies to maintain ongoing
programs face a never ending, and impossible,
challenge to maintain a stable juvenile justice
system,

The answer to developing and stabilizing adequate
tribal juvenile justice services is not likely to come
through the myriad of Justice, Health and Human
Service, Education, or Labor programs, but rather
through tribal funding levels provided through the
BIA and the IHS. However, tribes do deserve
special consideration in these other federal
programs as well. Clarification of eligibility for
grant programs is important. Where tribes can only
access monies from certain programs through states,
the federal government must specify the Indian
portion that is to be distributed.

and funding sources, This affects even the most
basic services such as probation, counseling, and
placcment services.

Tribes present a unique challenge to the federal
programs on which they must depend for financial
and service support. Indian populations are not
only dispersed widely across the United States
(often living in relatively small groups), but they
present a degree of individuality and independence
distinctly  different from non-Indian  rural
populations. Funding and service provision, to small
tribes in particular, are not easy even if relatively
adequate funds are available. To address the need
to support tribal self determination, while at the
same time attempting to maintain cost effectiveness
for the dollars and services provided, it is important
to consider two gencral principles. First, rigid
categorical restrictions on programs should be
reduced to allow tribes the flexibility to utilize funds
for multi-service agencies, rather than requiring
them to create categorically specialized services,
Second, tribes should be encouraged to consider the
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potential of obtaining funds and services through
intertribal arrangements where possible, Certain
services, such as court staffing, appear amenable to
this approach and do not necessarily abridge tribal
individuality or control. Other services which are
high cost and require centralized resources (e.g.,
residential treatment) may be candidates for
intertribal programs where the tribes are
geographically proximate enough that distance is not
a severe burden on the families requiring these
services,

Regardless of the mechanisms and approaches to
funding and service delivery, it is incumbent upon
all parties to make necessary changes to expand and
stabilize tribal juvenile justice systems and the
services upon which they depend. At the same time

IV. RECOMMENDATIONS

Because of the unique history of the federal-tribal
relationship, the policy basis underlying federal
assistance to Indian tribal governments is unclear in
some respects. Many Indian tribes have specific
treaty entitlements to services bargained for in
exchange for land cessions or other valuable consi-
derations; other tribes entered into the trust
relationship with the federal government with the
understanding that they would be treated generally
as Indian tribes are treated, i.2., that federal services
and assistance were integral parts of the relation-
ship. The following recommendations address
changes required in current funding practices to
expand and stabilize tribal juvenile justice systems
and the services upon which they depend.

7.1 CONGRESS SHOULD MANDATE A COMPREHEN-
SIVE REVIEW OF TRIBAL ELIGIBILITY FOR ALL
FEDERAL DOMESTIC ASSISTANCE PROGRAMS,
INCLUDING THOSE IMPACTING ON JUVENILE
JUSTICE, AND AMEND THE AUTHORIZING
STATUTES WHERE NECESSARY TO ENSURE
APPROPRIATE TRIBAL PARTICIPATION,

The omission of tribes from federal programs
is often the result of an oversight in the
legislative process rather than a considered
decision by Congress to exclude tribes or inap-
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it is important not to lose sight of the fact that the
federal government has clear obligations and
responsibilities to the tribes as part of the trust
relationship, The tribes’ ability to be totally self
sufficient and to act as the ultimate guarantor of
their own core services is limited. At the most basic
level it should be acknowledged that tribes only
have those resources upon which to depend that the
federal government in its decisions through history
have allowed. From decisions regarding the
location of reservations to the decisions regarding
tribal power to self govern, the federal government
has detérmined the basic resources available to the
tribes. In exchange it is only reasonable to expect
that the federal government will fulfill its obligations
to the tribes and support the requisite level of basic
services for Indian youth and their families.

propriately to require them to seek federal
assistance through state governments, Congress
should work toward a more deliberate funding
policy for domestic assistance for Indian tribes
which tailors tribal participation to the needs of
tribes and the overall policies of programs.

7.2 CONGRESS SHOULD AUTHORIZE FEDERAL
DOMESTIC ASSISTANCE AGENCIES TO WAIVE
PROGRAM GUIDELINES AND, UNDER APPRO-
PRIATE CIRCUMSTANCES, STATUTORY
REQUIREMENTS TO FACILITATE JOINT FUNDING
OF TRIBAL PROJECTS, PARTICULARLY IN THE
AREA OF JUVENILE JUSTICE.

One of the important barriers to effective
community-based tribal juvenile justice systems
is the problem of funding tribal programs on
small reservations where the need for a
particular catcgorical program is too small to
justify a grant. Tribes should be assisted to
create multi-service centers and programs
funded from a variety of federal agencies, which
would increase the number and effectiveness of
comprehensive community programs and
reduce the total cost of services by stressing in-
home and community-based approaches.
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13

7.4

7.5

7.6

THE FEDERAL AGENCIES SHOULD REVIEW
RELEVANT REGULATIONS TO ASSURE THAT
TRIBAL GOVERNMENTS ARE SPECIFICALLY
ELIGIBLE FOR FEDERAL DOMESTIC ASSISTANCE
PROGRAMS,

Tribal governments should be deemed eligible
for all federal domestic assistance programs for
which states and municipalities are eligible,
unless tribal governments are specifically
excluded from eligibility in the authorizing
statutes of these programs. Where tribes are
excluded from program eligibility by regulation
rather than by statute, federal agencies should
amend the regulation to include tribal
governments.

FEDERAL AGENCIES SHOULD REVIEW THEIR
LEGISLATIVE MANDATE TO SERVE INDIAN
YOUTH.

Federal agencies should clarify the eligibility of
tribal youth and families to such services
through addressing this eligibility in the perti-
nent federal regulations related to such
programs and funding, The results of these
analyses should be shared with the states.

THE BIA AND IHS SHOULD CONTINUE TO
MINIMIZE CATEGORICAL FUNDING BARRIERS
TO THE DEVELOPMENT OF APPROPRIATE
SERVICES.

The BIA and IHS should increase their efforts
to allocate funds in block grant fashion, thus
minimizing categorical barriers to the
development of multi-service agencies at the
tribal level. However, provisions must be
sought to ensure that juveniles do not receive
decreased services through such funding
mechanisms,

AN INTER-AGENCY TASK FORCE ON TRIBAL
JUVENILE JUSTICE ISSUES SHOULD BE
ESTABLISHED,

The role of the task force should be to
specifically review the funding of juvenile ser-

1.1

7.8

vices through the BLA and IHS, with the goal of
collaborating and prioritizing program spending,
Areas which will need legislative action should
be identified. Such a task force should include
specific provision for tribal consultation,

CONGRESS SHOULD APPROPRIATE THE
AUTHORIZED FUNDING OF P.L. 99-570,

Congress should support, through the
appropriation of adequate additional funding to
the BIA and the IHS, the implementation of all
provisions of P.L. 99-570 for programs related
to juvenile justice services,

THE DEPARTMENTS OF INTERIOR AND
HEALTH AND HUMAN SERVICES, THE BUREAU
OF INDIAN AFFAIRS AND THE INDIAN HEALTH
SERVICE SHOULD CONTINUE TO PLACE THE
HIGHEST PRIORITY ON THE IMPLEMENTATION
OF P.L. 99-570 AND THEIR EFFORTS TO
COORDINATE THE ACTIVITIES OF THE TWO
AGENCIES ACROSS THE BOARD,

The memorandum of agreement between BIA
and IHS has recently been signed, laying the
groundwork for interagency coordination on the
vital topic of alcohol and substance abuse, the
principal causative factor in Indian juvenile
delinquency and a host of other problems.
Implementation of this legislation and the
memorandum of agreement must continue to
be a high priority to make effective assistance
available to Indian tribes and Alaska Native
villages and to their members. In addition,
broader-scale efforts to coordinate between
BIA and IHS have oaly recently intensified as
a result of the negotiation of the MOA; these
efforts are long overdue nearly 40 years after
the separation of functions between the two
agencies, These efforts should continue,
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CHAPTER SEVEN ENDNOTES

See, e.g, Worcester v, Georgia, 51 U.S. (6 Pet.) 515 (1832) (recognizing the sovereign status of Indian
tribes); Talton v, Mayes, 163 U.S. 376 (1896) (noting that tribes as sovereign governments pre-dated the
Constitution); United States v. Wheeler, 435 U.S. 313 (1978) (upholding tribal power to punish tribal

criminal offenders)., Limitations imposed by federal law have primarily focused on nonconsensual .

relationships between outsiders and the tribe. See, e.g, Moatana v. United States, 450 U.S, 544 (1981)
(invalidating tribal regulation of hunting and fishing by non-Indians on land not owned by the tribe within
the boundaries of a reservation); Oliphant v, Suquamish Indian Trile, 435 U.S. 191 (1978) (federal law does
not recognize tribal court authority over non-Indian criminal defendants)

25 US.C. § 13,

Pub, L. No. 93-638, 88 Stat. 2203 (codified at 25 U.S.C. §450a and in scattered sections of titles 25, 42, and
50).

U.S. Congress, Office of Technology Assessment, Indian Adolescent Mental Health, OTA-H-446
(Washington, D.C.; U.S. Government Printing Office, January, 1990).

The memorandum of agreement was signed in October 1992, as the final editing of this report was being
completed. Sustained implementation of the memorandum and the policies and programs of the Act will
require close attention from Congress and the leadership of the Departments and agencies.

Program support can be provided through four different types of assistance. They are: LOANS (e.g,, housing,
student, business); DIRECT PAYMENT ENTITLEMENTS (e.g., pensions, Medicare); IN-KIND SERVICES (e.g.,
surplus property, professional services); and GRANTS.Grant assistance was the focal point of this portion of
the study, because it is the form of federal assistance which targets national problems and political priorities
such as those facing tribes in the area of juvenile justice.

91 Stat. 1050; 94 Stat. 2753; 98 Stat. 2110; 102 Stat, 4435; 42 USCA 5616,
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CHAPTER EIGHT
PROMISING APPROACHES

FOR INTERVENING WITH INDIAN AND ALASKA NATIVE JUVENILE OFFENDERS
INCLUDING COMMUNITY-BASED ALTERNATIVES TO INCARCERATION

An important aspect of this study was to identify
promising approaches taken by tribes for iater-
vening with Indian and Alaska Native juvenile
offenders, While the rest of the study focused on

I. INTRODUCTION - THE NEED

Without exception, communitics identified the lack
of funding for community-based programs as having
a particularly detrimental impact on youth and their
families,  Site interviews werc replete with
remembrances of community-based residential
programs, recreation programs and community
development projects which met many needs of the
communities but which disappearcd along with
initiatives such as LEAA and OEO,

We discovered that program design and
development, not unlike state and local programs,
are influenced by federal funding initiatives.
Sustainability of community programs is dependent
upon adept proposal writing, a sophisticated
understanding of ever-changing federal initiatives,
and the availability of tribal revenues.
Unfortunately, few tribes command the resources to
underwrite the continuing support of services and
programs once federal funding for them disappears.

Community recreation programs which received
significant federal and private funding a decade ago,
now are heavily dependent upon local or private
funding and volunteerism. Some courts have gone
so far as to solicit and set aside operational funds
for the payment of services such as treatment,

the needs of juvenile offenders and the justice
systems in place to deal with them, this portion
focused on programs which successfully met the
challenge of addressing some facet of their need.

detention and counseling, which are provided
ordinarily by human service agencies or corrections
departments. Unfortunately, their budgets have not
been increased to meet the increased demands from
court-referred juveniles. Volunteer teachers and
parents conduct after school tutorials and
extracurricular activities, but worry about the
longevity of these programs when funds are not
available for additional insurance or utilities.
Limited resources have precluded the
implementation of community-based treatment and
aftercare for substance, physical, emotional and
sexual abuse, as well as a broad range of behavioral
disorders.

Tribes are often frustrated in their attempts to use
existing local resources, We found only one tribe
which was success/ul in renovating one of many
vacant federal ({acilities dotting reservations,
Following transfer of the building from the Bureau
of Indian Affairs and BIA renovation funding, the
tribe received state certification to operate an on-
reservation emergency shelter, Interviews indicate
tribal plans to renovate vacant buildings are now
discouraged in favor of new construction. As a
result, many tribal communities resemble inner
cities with their decaying and unsafe buildings.

Il. DATA COLLECTION AND PROGRAM CRITERIA

Initial data collection concentrated on the communi-
ties where site visits were conducted, Each person
interviewed was queried about programs for youth

conducted or utilized by the tribe or available to
tribal youth, Paralleling this effort were the All
Tribe Survey and the Alaska Survey, cach of which
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included questions regarding effective programs
used by the tribes and villages or about which they
were aware.

As programs were identified, information was
collected from program staff members, court staff,
referral agencies, and others knowledgeable about
the program, by phone and from available written
materials, Seventy-three programs were reviewed.

When the data from this broad sweep of programs
were compiled, and their services and requirements
verified by both phone and in writing, study staff
evaluated the 73 programs according to a fairly
narrow set of criteria, including that the sclected
programs must;

1. demonstrate the successful, innovative use
of community resources;

III. FINDINGS

Despite the many trends in federal programs which
redirect spending and terminate initiatives, some
tribal and Alaska Native governments and com-
munities have demonstrated remarkable resilience
and, by innovative management, have maintained
many community-based services, However, this is
not always possible and some excellent programs
have closed down., One closed program is included
in the selected group.

A common thread running through most programs
sclected is the creative use of multiple funding
sources. Although a few are funded entircly by
federal or private funding, most utilize some
combination of federal, tribal, state, and private
funding. One is supported wholly by its members,

2, reflect a locally appropriate response to
identified community needs;

3. hold the poteatial for sustainability by local
and federal resources; and

4. have a programmatic structure which could

be replicated by other communities given .

comparable resources,

A total of 16 programs were identified according to
these criteria,

It was beyond the scope of this study to visit and
examine the programs. Therefore, those selected
meet the criteria and appear to have the attributes
of a successful program which can be replicated.
They certainly are worth further investigation,

Another common element found in many of these
programs is educational support for juveniles and,
occasionally, for their families, Education has been
shown to be crucial to prevention and rehabilitation,
to both the juvenile who has never been in contact
with the juvenile justice system and to the treatment
of those who have. Approximately two-thirds of the
programs have education/prevention components.

Finally, the programs listed reflect multiple
intervention strategies which include schools,
parents, communities and peer approaches, as well
as teaching communication, decision-making and
sclf-assertion skills,

IV.  PROMISING APPROACHES FOR INTERVENING WITH
INDIAN AND ALASKA NATIVE JUVENILE OFFENDERS

The following list of promising approaches is by no
means complete but reflects the efforts of
community members and leaders who have
developed and maintained programs responsive to
the needs of the local communities and aimed at
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improving the lives of children and their families.
Programs range from school educational programs
to self-help groups to in-patient treatment to
substance abuse and sexual offender treatment to
youth shelters.
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Hopt Guidance Center

P.O, Box 68

Second Mesa, Az 86043
(602) 737-2586

Jim Hahn--Program Director

The Hopi Guidance Center is an integrated
organization comprised of four separate programs
which provide group, individual and family
counseling, therapy groups and prevention
programs, The Center has been in operation since
1981, Guidance Center services include the Special
Child Sexual Abuse Project which furnishes
therapeutic services for sexually abused children and
their families, a community liaison for victims of
sexual abuse and education services for the
prevention of child sexual abuse. The Guidance
Center also administers the Mental Health and
Alcohol Program offering ecmergency and
therapeutic intervention for both mental health and
alcohol related problems as well as educational and
preventive services throughout the reservation.
General assistance and social and child welfare
services are available at the Center, Shelter services
also are available to victims of domestic violence
who are community residents. Teens receive
medical and counseling services through the
Adolescent Health Center/Teen Center which is
located at the Hopi Junior and Senior High School,

Several attributes of the Center help make its
programs cffective. The majority of the staff are
Hopi, including a large number of the professional
staff. This, in turn, makes the tribal membership
more comfortable when using the resources and
receptive to services, The resulting cultural
sensitivity is crucial. Finally, all of the behavioral
health services are under one roof, facilitating cross-
staffing, simplifying referrals, controlling turf issues,
and reducing repetition and redundancy,

The staff is made up of administrators, other
professional staff and support staff. Twenty
professionals include psychologists (Ph.D),
counselors, social workers, foster care workers,
general assistance workers, and a physician,
Thirteen support staff include clerical workers,
community educators, and community services
liaisons. The budget for all programs in 1991 was

$2,600,000. The Hopi Guidance Center is
administered by the Hopi Tribe and receives
federal, state, and tribal funding,

Each of the programs serves adolescents referred by
various sources to them, Referral sources include
tribal and off-reservation courts, and public and
private agencies. An encouraging sign to the staff
is the increasing number of self-referrals for both
alcohol and mental health services.

Follow up on clients depends upon the program
completed. The Alcohol program uses the IHS
computerized system which flags clients for follow
up at six month intervals, The Social Services
program keeps a file active for at least three months
after an adjudicated case is closed and continues
contacts with the client as necessary, Community
Services Liaisons follow up with clients in the
Special Child Sexual Abuse Project at six month
intervals,

Juvenile recidivism was tracked for three years in
the diversion program for first time offenders
referred by the Hopi Tribal Courts. The program
involved parents as well as their children. Seventy
percent of those completing the program did not re-
enter the court system as a juvenile.

Medicine Wheel Program

Salt River Pima-Maricopa Tribal Education
Scottsdale, Arizona

Bo Colbert--Program Director

The Medicine Wheel program provides high risk
students with an ecducational program and
counseling services in a familiar surrounding. This
program helps students apply cognitive skills and
learn to be physically, mentally and spiritually
balanced individuals, The goal of the Medicine
Wheel Program is to mainstream high-risk children
into a regular school system, Although the program
is administered by the tribe, it receives both state
and federal funding. The two teachers are paid by
the Mesa Public Schools which also provides a small
amount of money to buy supplies, and a van to
transport the students for field trips. The tribe
provides the physical support such as the classroom.
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While special education classes have existed on the
reservation for some time, the Medicine Wheel
philosophy was adopted in September, 1991 and a
curriculum is used based on that philosophy, one of
wholeness, self-esteem, and tradition. Students also
are introduced to activities such as bowling,
basketball games off the reservation, museum visits,
activities the studeats have never experienced
before, They recently designed a teeshirt to be sold
to raisc funds for field trips,

The youth suffer from severe problems such as
emotional dysfunction, learning disabilities, and
substance abuse, often in combination. Some of the
students may suffer from fetal alcohol syndrome or
effect. Although the program is a mid-school level,
students range in age from 13 to 18, At the time
the program began, two students were enrolled; by
January, 1992, enrollment had risen to 15. Every
student is on tribal court probation. In fall, 1992,
the tribe will fund the full program, including paying
the teachers,

Gila River Indian Community Juvenile
Detent!un and Rehabilitation Center
Sacaton, Arizona

Laura Yergan, Executive Director

The Juvenile Detention and Rehabilitation Center
(JDRC) is comprised of two components: the in-
house (detention and rehabilitation) component;
and the community-based (prevention and after-
care) component. It is the only program of its kind
fully operated by a tribe, Located on the Gila River
Indian Reservation, the Center is administered by
the Gila River Indian Community tribal government
under the Indian Self-Determination Act and
receives federal funding along with a state grant for
delinquency prevention. The JDRC has been in
cxistence since October, 1988, when the tribe took
over the operation of the Center from the B.LA.,
and added the rehabilitation componeat. It served
501 youth in 1991,

The Center is a secure residential facility for Indian
youth ages 10 to 17, providing educational,
recreational and counseling services including
individual, group, family, as well as traditional
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services. A case monitor assesses incoming youth,
monitors them and refers where necessary, Youth
enter the system via the police department after
being formally charged with either being an
offender (delinquent) or a non-offender (child in
need of care), The usual sources of complaints to
the police include parents/guardians, tribal social
services or tribal court,

The community-based component of the center
which follows a youth after detention is completed
includes the juvenile delinquency prevention
program directed at the very young and first or
second-time offenders, court-ordered probation, and
aftercare for youth not in the first two categories.
Delinquency prevention and cducation play a
significant role in this component as shown by the
first offenders’ program for court ordered and
referred juveniles and their families, and, with the
assistance of local schools, the identification of at-
risk or high-risk youth for whom counseling and
family services are provided. Victim’s restitution,
community service and court-ordered monitoring
such as in-home visits are part of probation. The
JDRC staff work with existing ¢hild care programs
and juvenile justice systems in the community to
coordinate service delivery and upgrade services.

In addition to the director and assistant director, the
Center employs 28, including a traditional
counselor, a chemical dependency counselor two
juvenile delinquency prevention specialists, an after
care specialist, and a probation officer. The
Center’s budget for 1991 was approximately
$875,000,

Sunrise Youth Shelter

Ute Mountain Ute Tribe
Towaoc, Colorado

Rita Arnett--Program Director

The Sunrise Youth Shelter is a group center
providing long term and emergency care for
runaways, homeless youth and delinquents, and
protective care for victims of abuse. The Ute
Mountain Ute Tribe runs the shelter, which is
located on the reservation, The shelter, started in
December, 1983, takes Indian children referred by
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the Ute Mountain Ute, Southern Ute, and Navajo
tribes, as well as Indian and non-Indian children
referred by the surrounding counties, It is the only
youth shelter for the entire southwest region of the
state, Oné hundred and one children, of whom 55
were Indian (45 Ute, 10 Navajo) were housed in the
shelter during the last fiscal year (7/1/90 -
6/30/91). These statistics do not include repeated
placements, Al children, except for seif-referrals,
have contact with a court because the shelter cannot
take placements without a court order, except for
self-referrals.  Self-referrals are treated free of
charge because the shelter receives federal funds
mandating this policy.

Individual, family, and group counseling, child victim
groups, outward bound courses, education, and
referral services are available through the shelter,
Staff may provide aftercare only for Ute Mountain
Ute children, Follow-up outpatient care consists of
counseling, transportation, work experienzz, a
challenge program, family planning, and substance
abuse trecatment. Home visits are made where

necessary.

A transitional living program funded by a federal
grant teaches independent living skills to older
homeless youth, so that they can become successful
independent adults, The shelter was the sole tribal
program funded by this new federal program during
its first year, and only one other tribal program is
funded this year,

The shelter faces an immense challenge because it
is the only children’s shelter in the southwest part of
Colorado, a vast area. As a result, the staff deals
with every problem faced by children, both Indian
and non-Indian, ranging in age from newborn to 17,
It may be the only shelter of its kind, being tribally
owned and the majority of staff being Indian, yet
much of its population being non-Indian, As a
result of its multi-racial integration, it has
substantial positive impact on the local communities,
broadening the perspective of non-Indians about
Indian people.

The shelter staff, full and part time, consists of the
director and assistant director, six teachers and
counselors, 10 house parents, and one peer

counselor, plus counselors from other programs who
provide services to the residents, The budget for
1991 was $473,646.

Fort Hall Solvent Abuse Group
Shoshone-Bannock Tribes

Fort Hall, Idaho

Marina Fast Horse--Facilitator

The Fort Hall Solvent Abuse Group was formed as
a self-help group and was supported solely by its
members. Under the direction of a lay counselor,
members conducted miedical research and interviews
with physicians, counselors and prosecutors to
develop study guides, educational materials and
coloring books detailing the effects of alcohol and
solvent abuse. The Solvent Abuse Group provided
speakers for local schools and national conferences,
articles and a cartoon series for the tribal
newspaper.

Since the leadership of the group was shared and
voluntary, the group had no budget, although,
through voluntary contributions, members were able
to travel to attend meetings and workshops, The
group concentrated on adults, believing that as role
models, they nceded to change behaviors, especially
where dealing with solvent abuse, The group found
that solvent abuse is a problem separate from
aleoholism or drug abuse or other addictions, and
needed to be treated differently than the treatment
available for alcohol. The group, which began in
1985, is presently inactive but the original organizer
is now attempting to reactivate it.

Nez Perce Tribal Children's Home
Lapwai, Idaho
Mary Jane Fouther--Program Director

Opened in June, 1989, the four-bed home is a 24
hour facility when necessary and houses abused,
neglected, and delinquent children from newborn to
age 18, The staff, consisting of the director and 2.5
house parents on-call at all times, perform all
functions, including cooking and cleaning. In 1991,
approximately six adolescents between the ages of
10 through 18 were housed, four of whom were
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referred by the court, It is state licensed and the
staff work closely with state human service agencies,
including working with Interstate Compac: on
Placement issues, Referral sources consist of all
tribal agencies such as the tribal court, Maternal
Health, Headstart, Senior Citizens Center, as well
as B.ILA, Law Enforcement asd the Indian Health
Service. Its 1991 budget was $55,000.

The home encourages frequent extended family
visits and seeks to provide a nurturing, caring,
family-like atmosphere, It is too small to provide
in-house programs, so the staff emphasizes case
management and networking, a tcamwork approach
to the care of children. By coordinating with other
programs, the home is able to offer an extensive
array of services, including medial services and
counseling, While allowing visits by extended family
may undercut confidentiality, the staff believe the
visits are vital to the well-being of the children.
Because it provides a safe haven, adolescents have
come to the home and asked to be taken in.

The Tribe's Juvenile Court Counselor has done the
home’s outreach in the past, This yer.., it has added
outreach formally as well as short-term respite care
to allow parents and guardians time for counseling
or school, Respite care is a prevention measure
which allows families in crisis time to stabilize,

Health and Human Services Department
Mille Lacs Band of Ojibwe Indians
Onimia, Minnesota

Candi Gile-Aubid--Program Director

The Health and Human Services Department has
four divisions, Social Services, Nutrition, Medical,
and Chemical Dependency and Mental Health
(CD/MH). The CD/MH Division, in existence
since November, 1989, is responsible for caring for
and providing treatment for both children and
adults with mental health problems or who are
chemical abusers or both.  The Chemical
Dependency Program provides a continuum of care
including prevection through community and peer
education, and intervention using clinical treatment
programs and aftercare, The division staff is
comprised of a director and two administrators and
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ten counselors including three staff members who
work with youth, In addition, consultants are
employed when necessary, The program has no
support staff, preferring to funnel as much of its
funding into direct services as possible. The
department is administered by the Mille Lacs Band
of QOjibwe Indians and receives tribal, private and
state funding, The CD/MH division's 1991 budget
was $448,597, of which a minimum of $100,000 is
earmarked for treatment. Eighty percent of the
budgct consists of non-recurring funds, making fund
raising a major activity every year.

During 1991, approximately 30 adolescents were
treated, and 37 were in treatment as of carly 1992,
The Social Services Division is the major referring
agency for this division, The CD/MH Division
provides both residential and non-residential
treatment and clinical services including counseling,
therapy and a tribal health practitioner. The health
practitioner, under the direction of a masters level
counselor, practices traditional and cultural
counseling and works with chemical dependency
groups. For children 14 years of age and older as
well as for adults, there are three off-reservation
residential programs available in the state designed
specifically for Indian people. For children under
the age of 14, there are no Indian-specific programs
off the reservation,

Once a child returns from residential treatment, the
division has a 90-day non-residential program called
Oshki Maa Jii Taa Win which acts as a follow-up or
half-way program. This program furnishes support
services to members returning from treatment and
incorporates individual and group counseling,
lectures, AA and traditional teaching by elders to
maintain sobriety and reconnect recovering
members with the community and its cultuie.
Family retreats lasting three days are ‘wing
instituted to bring extended family members and
provide counseling,  Periodic follow-ups are
provided at family nights to review a youth's
progress 2ad offer additional support and other
referrals if necessary. The staff find that their
services are effective because of the cultural
componen. incorporated into every program,
including the use of elders as teachers, mentors, and
counselors.
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Adolescent Sex Offenders’ Group
Confederated Salish and Kootenai Tribes
Ronan, Montana

Gyda Swaney--Clinical Supervisor

Stan Flemming--Contract Provider

The Adolescent Sex Offender Group provides a
support program for court ordered, sexual offenders
ages 12 to 19, although the referred age range has
been as low as 8 years of age. The very young
offender is treated individually or referred to in-
patient treatment off the reservation. The group
was formed late in 1989 as an outgrowth of need
after several adolescent offenders had been
identified. Even though several programs are
available off the reservation, this program evolved
because of the problem of transportation, plus a
number of local resources could be integrated into
the treatment process. Missoula and Kalispell are
located at either end of the reservation and offer
excellent programs and good professional support
for the program., Adolescents and their families
have access to a full range of mental health
trcatment. It has no separate budget; the two
therapists and professional consultants working with
the adolescents are funded from a patchwork of
LH.S. programs such as service unit contract dollars
and "638" contract monies paid to the tribe,

Referrals of male and, with much less frequency,
female offenders are made to the program by tribal
and non-tribal courts, the community, human
services, law enforcement, and the schools. Over
the life of the program, approximately 15 youth
have been treated, four in 1991, Before being
accepted into the group, a referred adolescent is
evaluated by an off-reservation treatment program
for amenability to treatment. The screening also
ensures that the program has leverage over the
adolescent to compe! attendance at group sessions.
Once an adolescent leaves the group, follow-up
consists of periodic contacts by the therapists plus
individual counseling if appropriate.

The group serves five small reservation
communities, responding to the needs of the
adolescents as they arise. The treatment program
is not rigid, but it is confrontative and not a support
group. Adolescents are strongly encouraged to

examine their reasons for their bebaviors and take
responsibility for them, While the process does not
directly incorporate spirituality, participants are
encouraged to take care of their spiritual needs
along with their emotional and physical well being,

Confederated Salish & Kootenal Tribes Alcohol
and Substance Abuse Program

Ronan, Montana

Anna Whiting-Sorrell--Program Director

The program, administered by the Confederated
Salish and Kootenai Tribes, provides comprehensive
community-based prevention, interveation,
treatment, and aftercare services. The program as
it now exists began in 1985, growing out of the
detoxification center which started in the early
1970’s. Referrals to the program are made by non-
Indian and tribal courts, social service agencies,
probation departments, schools, and other health
care providers. Qut of a total 1991 client
population of 357, approximately 26% were court
referred.  These data include the adolescent
referrals,

This is a varied, extensive program which attempts
to involve the entire community in the healing
process. The staff, some of whom are recovering
alcoholics, are expected to be role models in the
commupity. Sobriety activities, recreation, and
social events encourage modeling of alcohol and
drug-free behaviors by families and individuals, The
Soaring Eagles program focuses on the relationship
of the individual to an alcobol and drug-frec life
style for youth ages 6 to 18, Community Action
Prevention Teams reach families te discourage
chemical dependency and provide alternatives to
drug-taking behavior,

Adolescents with serious chemical dependency or
mental health issues are placed in a structured
program including a 21-day, off-reservation in-
patient program at a private hospital, a 21-day, on-
reservation in-patient program which incorporates
issues relevant to self-esteem and to Indian youth,
and an after care program lasting as long as a year
with various activities and group counseling sessions.
A relapse prevention program is being developed
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for the estimated 30% of the youth who relapse. At
present, follow-up is provided according to the HS
requirements on a 3, 6, 12, and 24 month basis and
consists of questioning the youth about such matters
as activities, involvement with law enforcement,
school, and abstinence., The Blue Bay Healing
Center, the location of the adolescent in-patient on-
reservation program, also provides co-dependency
workshops, anger management, support groups,
aftercare, recreation, and education for both adults
and youth.

The tribe maintains a drug-free workplace policy
and employees are required to complete in-service
tvaining on chemical dependency awareness and
intervention provided by the program. Recently, the
program has initiated prevention and awareness
training for high school students and teachers in the
schools, The program also administers a state-
approved DUI school.

The staff consists of a director, 6 administrators and
support staff, 13 prevention staff, and 13 treatment
staff, Two of the staff are adolescent counselors
whose average case load each is 20 youth a month,
In addition, approximately 15 youth were treated in
the in-patient program during 1991, Offices are
located in 5 communities on the million acre
reservation. The program budget earmarked for
adolescents is $730,000.

Mescalero Apache Tribal Community

Services Department

Mescalero, New Mexico

Gwen Schafer--Executive Director

Joseph Geronimo--Program Director of the
Adolescent Department

Tribal Human Services is an umbrella agency
offering a wide variety of programs for individuals
including children and adolescents and for families,
The programs, except for the Jobs Program, are
housed in four contiguons buildings on the reserva-
tion which originally housed a rehabilitation center,
The tribe began expanding the programs for the
community in 1985. Because of their centralized
location, the programs can coordinate and avoid
duplication, while still serving clients who are not

Chapter E:sht - PROMISING APPROACHES
Siudy of Tribal and Alaska Native Juvenile Justice Systems

forced to travel to different locations, Each
program emphasizes treating the family as a unit as
well as incorporating tribal culture as a basis of the
program. This approach boosts self-esteem and
strengthens personal identity while maintaining
tribal culture.

The 11 programs are: day care for children while
parents participate in any of the programs; jobs
program to train adults in job skills; a traditional
counseling program using elders; a state-funded
substance abuse prevention program directed at
clementary age children; a community awareness
health education project; substance abuse
residential treatment programs for single persons
and for families; a family-based treatment program;
an adult outpatient relapse program; a first
offenders program for adolescents and an
adolescent treatment program (dual diagnosis -
mental health and substance abuse).

The first offenders program provides education and
prevention services to juveniles referred by tribal
court for a first offense. Their families participate
in the program along with the juvenile, For the
separat¢ adolescent treatment program, referrals
may be made by the IHS hospital or mental health
program, other tribal agencies, schools, tribal court,
and families. These programs stress traditional
healing and communication skills and provide
individual and group counseling, evaluations, and
referrals,

While children and adolescents may participate in
the family residential treatment program, oa-
reservation inpatient adolescent programs are not
available and adolescents are sent off-reservation
cither to an IHS residential program or a private
trcatment program paid for by the tribe and the
BIA. Once an adolescent returns to the reservation,
the adolescent program follows the youth and
maintains contact,

The staff consists of a director, clinical director,
department heads who are also counselors or other
service providers, other counselors, residence
managers, day care workers including a child
therapist and a number of support staff. The 1991
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annual budget of $500,000 covers all programs and
costs of off-reservation treatment and is from tribal,
federal, and state sources.

The Cheyenne River Youth Project « "The Main®
Eagle Butte, South Dakota

Julie Garreau--Program Director

Danette Albers--Coordinator

The Main is a recreational youth center where
children can go to "hang out" in a safe, drug/alcohol
free eavironment, The center provides dances,
movie nights, a library, a small arcade, and an
outreach program. The Main, located on the
Cheyenne River Reservation, is staffed by a full
time youth coordinator and many volunteers, It
opened in 1988 and, in 1991, received $21,000 in
tribal and private funding.

Locited in its own building, the Main can serve
approximately 75 children at a time, ranging in age
from 5 to 17. It is open seven days a week with
hours fluctuating from after school hours to longer
summer hours. While there arc difficulties serving
the age range, the staff manages to provide the
variety of activities needed. The program’s
effectiveness is reflected in the number of children
served and the number of hours open at times
convenient to children and youth. In 1991, 6,193
visits were recorded. The Main provides a safe,
clean, healthy environment for children,

As part of its outreach, staff arrange meetings with
parents in other communities to encourage develop-
ment of similar centers in the communities. At one
community, the staff organized a dance.

Stepping Stone Program
Cheyenne Eagle Butte School
Eagle Butte, South Dakota
Jane Azure--Contact Person

The Stepping Stone Program was a residential
program for male students with behavioral problems
and was located in the Cheyenne Eagle Butte
School, a kindergarten through grade 12 school
jointly funded by BIA and the state. The program

was a local effort to curtail off-reservation intense
residential placement for severely troubled boys,
usually at a cost of approximately $35,000 each.

About 30 studeats participated in the program
during its existence from the fall of 1988 through
May 1990, The students were housed in & separate
dorm and enrolled in a specialized academic pro-
gram with a therapy component. Although only
approximately $69,000 was budgeted for the pro-
gram by BIA, coordination with other programs
expanded services, e.g, the special education teacher
was paid through another program and the IHS
Children’s Program and Mental Health Program
supplied in-service training and other assistance.
Through coordinatior with the IHS Mental Health
program, the juvenile probation officer, child
protection team, alcohol programs, and other
agencies, along with an off-reservation residential
treatment center which served as a model for the
program, Stepping Stone was able to offer a wide
variety of services and resources. The program did
not restrain or lockup the participanis.

Staff consisted of a special education teacher, a
social worker, and a number of dorm attendants
who underwent specialized training during the
program. Originally, boys ages 12-18 were cligible,
but the program eventually concentrated on ages 12-
14. A staffing was beld for each referral to screen
out youth who needed a more intensive program
than Stepping Stone. Referrals were made by
parents, social services, schools, and the tribal court,

The youth were usually dual diagnosis, learning
disorders and emotional problems, and a number
were suspected to have Fetal Alcohol Syndrome or
Effect. Many of the youth abused alcohol, drugs, or
other substances, and were chronic status offense
repeaters, often beyond parental control. They
were challenging and disruptive.

In spite of a good staff and coordinated resources,
the program ended before its eificacy could be
measured. At least three years was needed to do
this properly, Although the program'’s funding did
cease, another reason for the program’s end was
staff burnout caused, in part, by what the staff
found to be a lack of community support. The
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youth served were perceived by the community to
be troublemakers. When the program ended, the
participants were integrated into regular dorms or
wete sent to alcohol treatment or other treatment
programs off-reservation.

Peer Counseling Program
Little Wound School

Kyle, South Dakota

Freda Apple--Program Director

The Peer Counseling Program at the Little Wound
School trains students to be peer counselors in their
school and community, Students learn about per-
sonal development through self-esteem, social skills
and behavioral models. Students also learn how to
present alcohol and drug abuse skits to the schools
and community, A spirituality component is used in
intervention and educating the community, In
addition to peer counseling, staff provide counseling
where necessary and other prevention activities.
Located on the Pine Ridge Reservation, it is
administered by the Little Wound School, and
receives federal funding, The program’s budget for
1991 was approximately $170,000, which funded a
combination director-counselor, a peer-counselor
trainer, a community resource counselor, and a
secretary-assistant. This is its third year in existence.

Students are referred by tribal court, teachers, and
the community, In 1991, 21 students were court-
referred, In addition, other students are recruited
to participate at registration. Counselors work with
the high school students who, in turn, work with the
mid-school students for peer counseling. A student
being counseled is followed up at regular intervals
for at least a year after leaving the program.,

The training and counseling components attempt to
build self-esteem for all participants, In addition,
staff work with noa-tribal member teachers to help
them understand tribal cuiture. Each component
incorporates traditional culture, spirituality, and
tribal values, Several curricula are used as needed.

To combat the boredom that leads to substance
abuse, the program has undertaken a series of
monthly activity nights and a number of large, all-
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night theme parties. The monthly nights are held at
the gym and a variety of games and other activities
are organized. Volleyball and basketball teams have
been established which compete for prizes. The
theme parties are held at homecoming, New Years,
and prom where youth are served several meals,

have activities, and are transported each way by the

program, Between 75 to 100 youth participate.

Pregect Wakanyaje
Porcupine, South Dakota
Patricia Iron Cloud--Program Director

Project Wakanyaje is comprised of two components,
in-school and out-of-school, but its emphasis is on
the in-school component, The in-school classes
offer a daycare lab and prenatal programs for in-
school teen parents, Fetal alcohol syndrome, AIDS,
sex education, and traditional parenting and child
rearing skills are empbasized, and students receive
elective credits for atiendance. It also operates as
a drop out and drug/alcohol prevention program.
The program is administered by the Oglala Sioux
Tribe and is located on the Pine Ridge Reservation,
Project Wakanyaje has a budget of approximately
$200,000. In addition to the director, the seven staff
members are teachers, day care providers, and three
family advocates who work in the community, Two
advocates counsel adolescent girls not in school, and
the other, a man, works with teen fathers. The
director is a certified drug and alcohol counselor
and the rest of the staff are working toward
certification,  Staff also provide training on
pregnancy prevention and fetal alcohol syndrome to
the general high school population.

Although funding was available in 1990, the project
became completely operative receantly, In 1991, it
treated 25 adolescent girls and handled 50 referrals,
The majority of referrals are from the schools, com-
munity, and families; however, staff maintain con-
tinual contact with alcohol and drug programs and
other social service agencies which refer cases, and
cooperate by supplying services where necessary.

The project incorporates several elements designed
to keep the adolescent mothers in school and assist
them in being responsible parents.  The strong
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cultural element uses elders in the day care lab and
provides lectures by traditional midwives who teach
the ceremonies related to birth. One of the
advocates is a peer counselor with children and
recently completed high school with excellent
grades. The crucial importance of education is
emphasized throughout the project along with the
need to recognize the importance of each child by
giving the child proper attention and spacing births.

In addition to the classes held one hour a day, five
days a week, the day care lab works with up to 15
children, ages 2 weeks to 3 years, whose mothers
are participating in the in-school project. The
mothers come to the lab located in a separate
building near the high school to feed and play with
their babies during lunch, The staff are planning to
videotape mothers playing with their children to
assist the mothers in improving parenting tech-
niques. Follow-up consists of referrals to other
agencies as well as support groups for teen mothers
or for pregnant teens which continue the counseling
effort begun in the classes.

Maehnoweseklyah Treatment Center
Menominee Tribe

Gresham, WI 54128

Sylvia Wilber--Program Director

The Machnowesekiyah Treatment Center (MTC)
provides alcohol and drug abuse (AQODA)
assessment, treatment, and prevention services to
residents of the Meaominee Indian Reservation,
The adolescent component provides aftercare
services for youth returning from primary treatment,
and assists youth at high risk of developing ACDA
problems with education/prevention/intervention
counseling. Treatment programs include residential,
outpatient, and day services. The residential facility
also contracts with the Federal Bureau of Prisons to
transition prisoners back into the mainstream of

community life. Support services available to the
community at large and to the treatment programs
include Women's Special Needs and Co-
Dependency support groups, and a Capacity
Building Program for women who have alcohol
problems and who are pregnant or have children
from birth to five years of age.

The 24 professional staff members include the
director, three other administrators, and various
counselors such as an adolescent counselor, a family
therapist, an in-home family counselor. The
program also has a consulting psychologist, and a
consulting physician. Four support staff members
assist the professional employees.

The total 1991 budget was $1,381,936, including the
prevention programs, and $67,267 of that amount
was earmarked for adolescent aftercare. Tribal,
state, and federal governments provide the funds,
depending upon the program. The Center has been
in existence for eight years.

The Center served 15 juvenile clients in 1991, three
of whom were referved by tribal court and the rest
by Menominee County Human Services, county
courts, and community members, Since the Center
offers a variety of programs, it is difficult to assess
the recidivism rate, but the Center continues to
work with a client who is regressing so long as the
client is cooperative.  Follow up is provided to
adolescents and consists of home visits and phone
checks, as well as additional services when

necessary.

Every program at the Center attempts to treat the
client’s family and peer groups where possible. In
addition, the closeness of the tribal community
assists the staff in tracking individuals and assessing
the factors significant in the treatment process. The
community plays a crucial role in the treatment
process.
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This study has identified some model programs
operated for the benefit of tribal youth and their
families. The potential exists for replication of such
programs and of further program development, It
is crucial that tribes have a mechanism for sharing
information about effective services for youth and
families.

8.1 OJJDP SHOULD UTILIZE ITS CLEARING-
HOUSE CAPABILITIES TO DISSEMINATE
INFORMATION REGARDING TRIBAL SERVICES.

The clearinghouse should acquire information
on cffective tribal programs, potential funding
sources, and organizations that are available to
provide technical assistance ta tribes wishing to
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V. CONCLUSIONS AND RECOMMENDATIONS

develop new juvenile justice related programs, A
periodic directory of such programs and resources
should be published and disseminated to all tribes.

82 THE BIA AND OJJDP SHOULD CO-
SPONSOR AN ANNUAL CONFERENCE ON TRIBAL
JUVENILE JUSTICE ISSUES,

The BIA and OJJDP should sponsor an annual
conference on juvenile justice related services.
Tribal participation should be sought during the
planning process and financial assistance should
be provided to encourage the participation of
the tribes and practitioners in the field of
juvenile justice,




CHAPTER NINE
ALASKA AND CALIFORNIA

I. INTRODUCTION

Throughout this report, we have alluded to issues of
state jurisdiction in Indian country, Public Law 83-
280 (280) was the first general grant of jurisdiction
over reservations to states, Before its enactment in
1953, Congress granted jurisdiction in a piccemeal
fashion, either to a particularly designated state or
over a particularly designated tribe, The Act and
the relevant history leading up to its passage has
been covered in Chapter One of this report, This
chapter will focus on juvenile justice in two P.L. 83-
280 states, Alaska and California, where state
government and state courts perform the majority
of juvenile justice functions, California and Alaska
are mandatory P.L. 83-280 states as specified in the
Act and its amendments,

As discussed earlier, some tribes located in PL. 83-
280 states exercise concurrent jurisdiction over
juvenile delinquent and status offender youth, It is
important to note that no legislative language in
P.L. 83-280 or its amendments prohibits tribes from
exercising concurrent jurisdiction. In fact, the
language in 28 US.C, 1360 (c) allows tribes the
right to exercise jurisdiction consistent with state
jurisdiction,’ Legal scholars support the
proposition that the legislation allows the exercise of
concurrent tribal jurisdiction, and the 8th Circuit
Court of Appeals in Walker v. Rushing® held that
P.L.83-280 did not divest Indian tribes of their
power to punish their members for tribal law
violations.

The extent of state jurisdiction was defined by Bryan
v. Itasca County.* The Supreme Court opinion
made it clear that 280 states did not have taxing or
regulatory authority on reservations or within Indian
country, State civil jurisdiction thus was limited to
civil causes of action between private parties.
However, this civil versus criminal delincation
provides an interesting twist to the issue of tribal
juvenile jurisdiction, While juvenile delinquency
laws are considered civil in nature, they are, in
actuality, quasi-criminal if not criminal in nature
since minors can lose their freedom upon
adjudication. Reinforcing this characterization of

juvenile justice as quasi-criminal is the extension of
Indian Civil Rights Act protection to delinquents in
tribal ccdes and the application of the U.S,
Constitution's Bill of Rights (with the exception of
the right to jury trials) to non-tribal juvenile courts.

Tribal self government which can include juvenile
justice functions is a multifaceted issue, partly mired
in history and partly determined by current social,
political, and economic factors, Whether or not a
tribe exercises concurrent jurisdiction over juveniles
depends upon 2 number of conditions including a
tribe’s interest in handling its own juvenile problems
{which may be affected by their ability to acquire
funds necessary to provide services and their
perception of services provided by the state).
However some tribes that wish to handie their own
juvenile problems may be discouraged from doing
50 by the lack of receptiveness of state courts and
agencies to accept such a role for the tribe, In fact,
some states have taken the position that the state's
role is clearly paramount and there is a lack of
recognition of the concurrent jurisdiction option for
tribes residing in these states, Both Alaska and
California are states in which the exercise of
concurrent jurisdiction by tribes and villages is
limited and the current policies of these states
appear to discourage such tribal efforts.

The implementation and use of tribal courts by
Native Americans has béen limited in Alaska and
California. In both states the populations of Native
Americans who do not live in the state’s citics and
towns tend to be widely dispersed in the state.
Tribal entities (villages in Alaska and rancherias in
California) are for the most part quite small and
this fact alone may be an impediment to the
development of strong self-government and tribal
courts efforts. However, particularly in Alaska,
there is significant movement in the direction of
governmental autonomy for villages and the creation
of tribal courts, The issues surrounding self-
determination by Native people, and the exercise of
concurrent jurisdiction specifically, are likely to be
further pursued and tested in the future. This
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study examines the present status and issues of
juvenile justice in these states. To do so requires
the examination of how state agencies and
institutions serve Native American youth and the
perception of their native populations of these

II. ALASKA

A, INTRODUCTION TO ALASKA

The Alaska Native population consists of different
cthnic populations including the Athabaskans,
Aleuts, Yupiks, Inupiaks and the coast tribes such
as the Tlingit, Haida and Tsimshian, The traditions
and languages of these peoples vary, but most data
sources do not identify these subgroups and thus we
are unable to discuss issues which may pertain to
one of these specific ethnic subgroups.

The state has undergone, and continues to undergo,
rapid change. Alaska joined the Union in 1959
after having been a territory since 1912, The Alaska
Native Claims Settlement Act was passed in 1971,
Thus, there have beea 32 years of operation of state
services and less than 20 years of services being
operated in conjunction with the 12 non-profit
native regional corporations, In the last ten years,
the population of Alaska has increased more than a
third. A two-year commission to review federal and
state policies and programs dealing with Alaska
Natives has been created by Congress. This
commission was established in recognition of
problems of Alaska Natives which need attention,
Nevertheléss, many of the themes which are seen as
important from the perspective of the villagers are
likely to remain coostant.

In Alaska, the tensions between Native control of
community life and centralized control continue.?
In 1986, the Alaska Supreme Court ruled that the
village council of Kaltag was authorized to function
as a tribal court (In Re J.M.,, 718 P.2d 150, Alaska,
1986). In August, 1991 Governor Hickel revoked a
1990 order that recognized tribal status for Alaska
Native Villages, He stated that "the State of Alaska
opposes expansion of tribal governmental powers
and creation of 'Indian country’ in Alaska"®

To obtain data regarding juvenile justice in Alaska,
the study employed the following activities:
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systems and services. This chapter will also
describe current efforts of tribal and village
governments to develop tribal courts and to provide
services to their youth in these states,

1, site visits to 3 villages;

2, focus groups held with representatives from
23 villages and other Alaska Native
communities;

3. analysis of pertinent state documents and
policy manuals and other literature;

4. analysis of state juvenile justice data, and

5. survey of 185 villages resulting in responses
from 34 villages.

B. OVERVIEW OF THE STATE
DEMOGRAPHICS

Alaska is the largest state in the nation with over
570,000 square miles of territory, or approximately
1/5 of the size of the lower 48 states with a
population of only 550,000, The majority of the
population is located in the cities and towns of
Alaska and only 14% reside in the rural areas
(Alaska Native Village Statistical Areas.)
Throughout Alaska, the climate and the terrain are
inhospitable and roads are limited. Transportation
must often be by plane or boat and, with poor
weather, communication may be delayed.

Although originally the sole inhabitants of Alaska
(in 1880 there were approximately 33,000 Natives
and 400 non-Natives in Alaska), according to the
1990 Census the Native population is 16% of the
total state population. The Native population is
estimated at 85,698 (including Metlakatla and those
living in urban arcas). Approximately 45% of the
Native population reside in the cities and towns and
47,244 or 55% reside in the Alaska Native Village
Statistical Arcas, Although these Alaska Native
Village Statistical Areas (ANVSA) are not exactly
coterminous with village designations by the Bureau
of Indian Affairs (BIA), population estimates are
consistent, According to the 1989 BIA data, the




i

NEW YORK (8)

Legislati

Federal - ch, 809, 62 Stat. 1224 (April 2, 1948);
25 US.C. § 232 confers to the state
criminal jurisdiction over offenses on all
reservations except hunting and fishing. ch,
947, 64 Stat, 845 (September 13, 1950); 25
U.S.C. § 233 confers civil jurisdiction;

Case Law

People v, Redeye, 358 N.Y.S, 2d 632, 78 Misc.
2d 834

U.S. v. Bums, 725 F. Supp. 116 (N.D.N.Y,
1989); aff'd sub nom.,

U.S. v. Cook, 922 F.2d 1026 (2d Cir. 1991), cent.
denied, Tarbell v. US., __ US. __, 111
S.Ct. 2235, 114 L.Ed.2d 477 (1991),

Johnson v. Eastem Band Cherokee Nation, 718
F.Supp. 6 (N.D.N.Y, 1989).

People v. Boots, 106 Misc, 2d 522, 434 N.Y.S.2d
850, (N.Y.Co.Ct. 1980).

NORTH CAROLINA (1)

Legislation

N.C. Const,, art, IV, § 12

Federal - See Allottment Act - 25 US.C. § 331
- Eastern Band of Cherokee Indians of
North Carolina and 25 US.C. § 349.

Case Law

Joseph v. Redwing, 429 N.W.2d 49 (1988), cen,
denied, 490 U.S. 1069, 109 S.Ct. 2071, 104
L.Ed.2d 636 (1989).

Jackson County v. Swayney, 319 N.C, 52, 352
S.E.2d 413 (1987).

RHODE ISLAND (1)

Legislation

25 U.S.C.S. 1701; PL 95-395, § 2, 92 Stat, 813
(Sept. 30, 1978) Rhode Island Indian
Claims Settlement Act, 25 US.C. § 1708
confers state jurisdiction over civil and
criminal over the reservation,

People v, Edwards, 104 Misc,2d 305, 428
N.Y.S.2d 406 (N.Y.Sup. 1980), rev'd, 78
AD2d 582, 432 N.Y.S.2d 567 (N.Y.A.D,
1980).

People ex rel. Ray v. Martin, 181 Misc, 925, 47
N.Y.S.2d 883 (N.Y.Co.Ct, 1944), aff'd, 268
A.D.218, 52 N.Y.5.2d 496, aff'd, 294 N.Y,
61, 60 N.E.2d 541 (1945), affd, 326 U.S.
496, 66 S.Ct. 307, 90 L.Ed. 261 (1946),

Tribes

Cayuga Nation

Oneida Nation

Onondaga Nation

Seneca Nation o - Allegheny Tonawanda Band
Cattaraugus

St. Regis Mohawk &

Tonawanda Band of Senecas

Tuscarora Nation

Wildcatt v. Smith, 69 N.C. App. 1, 316 S.E.2d
870 (N.C. App. 1984), reviewed, 312 N.C.
90, 321 S.E.2d 909 (N.C. 1984),

Sasser v. Beck, 40 N.C. App. 668, 253 S,E.2d
577 (1979), cert, denied, 298 N.C, 300, 259
S.E.2d 915 (1979).

Tribes

Eastern Band of Cherokee Indians

Case Law

None

Tribes

Narragansett

KEY:
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w - Court of Indian Offenses

a- Oklahoma'lndian Courts that are not ClOs
¢ « Reassumption of ICWA jurisdiction

% - Retrocessions
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TEXAS (3)

Legislation

Federal - three separate acts of restoration/
recognition confers civil and criminal
jurisdiction to the state,

Case Law
Ex parte Floumoy, 158 Tex. 425, 312 S,W,2d 488
(1958).

Xribes

Alabama-Coushatta - Restores status PL 100-
89, August 18, 1987, 101 Stat, 670; 25
US.C. §§ 731-737. Sec. 736f confers
criminal and civil jurisdiction to state as if
it had been assumed under 25 U.S.C. §§
1321 & 1322,

Kickapoo of Texas - Recognizes status P.L, 92-
467, October 6, 1972, 86 Stat. 781; 25 §
1300b et seq. P.L.97-429, § 6, Jan 8, 1983,
96 Stat, 2270; 25 U.S.C, 1300b-15 confers
criminal and civil jurisdiction to state as if
it had been assumed under 83-280,

Ysleta del Sur Pueblo - recognition of status
PL 100-89, Title 1, §105, August 18, 1987,
101 Stat, 667, 25 US.C. § 1300G, Sect,
1300g-4(g) confers criminal and civil
jurisdiction to state as if it had been
assumed under 25 US.C. §§ 1321 & 1322,

.
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Juneau Area office reported a "tribal enrollment” of
84,180,

With the exception of the Metlakatla tribe in
southeastern Alaska, the Native communities are
not reservation based. (In this report, most juvenile
justice issues concerning Metlakatla are discussed in
other chapters,) Thus, there are villages which are
predominately Native and there are Native
communities in villages with a significant number of
non-Natives, Overall, the rural population is 60%
Native. Many of the over 200 villages are very
small, There are 55 ANVSAs with populations less
than 100 persons and an additional 135 with
populations less than 750 persons.

Children and youth under 18 years comprise 31% of
the Alaska state population, Of all children and
youth, approximately 20% or 34,753 are Alaska
Natives and 58% of these live in the ANVSAs,
Thus, in the rural areas, there are approximately
20,218 Alaska Native children and youth under 18,
and approximately 10,000 Native youth 10 -18 years
old. It is important to bear in mind that the State
of Alaska has the fifth largest number of Native
children and youth after Oklahoma (94,136),
Arizona (85,498), California (73,986), and New
Mexico (54,455).

C. OVERVIEW OF THE JUVENILE
JUSTICE DELIVERY SYSTEM

The juvenile justice system in Alaska s
administered by state agencies. Tribal involvement,
with the exception of Metlakatla, has been limited
by a number of factors, most notably Public Law 83-
280 (18 US.C. 1162). All juvenile delinquency cases
arc heard in statc superior courts. All juvenile
intake officers, probation officers and workers in
juvenile detention and correctional facilities are
ultimately responsible to the Youth Corrections
Administrator for the Division of Family and Youth
Services, Al municipal jails are operated under
contract with the Department of Public Safety, Law
enforcement services are provided in most Alaska
Native villages by Village Public Safety Officers
(VPSOs), who are trained and supervised by State
troopérs, and by periodic State Trooper patrols.

1. LAW ENFORCEMENT AGENCIES
a, STATE TROOPERS

The Alaska State Troopers are responsible for law
enforcement in all parts of the state which are not
served by municipal police departments, There are
43 rural trooper posts, most of which are staffed by
one or two troopers who patrol highways and/or
serve as oversight troopers for VPSOs in
neighboring villages, visiting each village on a more
or less regular basis to answer calls and to provide
assistance and supervision for the resident VPSQOs.
Because of the limitations on roads, much travel is
by air and delays of as much as a week in answering
calls, even in emergencies, are commonplace due to
severe weather conditions,

b. VILLAGE PUBLIC SAFEIY OFFICERS

The VPSO program was introduced in 1981 to
improve delivery of an array of basic public safety
services, including law enforcement, fire safety,
search and rescue, emergency medical assistance
and water safety to Alaska Native villages. In order
to maximize local autonomy, the Department of
Public Safety, the regional non-profit Native
associations, and the village councils play a role in
its administration. The VPSO program is funded by
the state of Alaska. There are approximately 130
villages with VPSQs.

New VPSO:s receive instruction in law enforcement,
fire prevention and suppression, search and rescue
techniques, and emergency trauma and treatment
assistance during a six week course at the Alaska
State Troopers training academy in Sitka.
Additional training is also provided on specialized
topics in other courses,

VPSOs do not receive training in the usc of
fircarms and usually do not carry weapons. They
are not eligible for police officer certification by the
Alaska Police Standards Council. Their functions
are rather limited in that they provide the initial
response to public safety emergencies and they
investigate minor offenses, Usually their
involvement in felony investigations is to secure the
scene and summon troopers following commission
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of an offense and then to assist on an as needed
basis.

c. MUNICIPAL LAW ENFORCEMENT AGENCIES

There are 54 municipal law enforcement ageacies in
the state, The police and public safety departments
in the largest Alaska Native villages are similar in
organizational structure and operations to the police
departments found in small and medium sized cities
throughout the United States, Police departments
in the smaller villages tend to be semiprofessional
agencies employing one to four officers and function
as a supplement to the VPSOs and or state
trocopers, (In some villages one person may be
serving simultancously as a VPSO and a village
police officer.)

Two exceptions to this scenario are the North Slope
Borough Department of Public Safety and the
Bristol Bay Borough Police Department. The
North Slope Borough service model is more
professional in nature and provides for less
involvement of the community in its administration
and control. There are two officers, serving two
year tours of duty, in each village and each village
has a modern public safety building with two secure
holding cells,

2, DIVISION OF FAMILY AND YOUTH SERVICES

The Youth Services Section of the Department of
Family and Youth Services (DFYS) provides
services mandated through statute through 3
regional offices, 13 field offices and 5 youth
facilities.  Services include intake, detention
screening and admission, intake diversion, initiation
of court action, probation services, service referral,
out-of-home placement and monitoring, secure
detention, secure long-term correctional treatment
and aftercare, Four centers provide detention and
correctional treatment programs (Anchorage,
Fairbanks, Nome and Bethel) and a fifth facility
(Juneau) provides only secure juvenile detention.

The Family Services Section provides protective
services in five regional and 36 field offices
throughout the state. Services include investigation
of abuse and neglect, client assessment, crisis care,
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intervention, counseling, arranging for substitute
care, petitioning for court custody, adoption
services, and licensing of community facilities,

3, THE JUDICIARY

As of 1990, there were 30 superior court judges in
15 combined superior and district court locations,
There were 17 district court judges in six
communities and magistrates in 42 communities,
most of which are Alaska Native villages.
Children's matters are normally handled in superior
court, although district court judges and magistrates
may take cmergency action. Standing masters or
special masters are used regularly in some areas of
the state to handle juvenile hearings.

In recent years a number of Alaska Native villages
have established tribal courts, Although they
exercise jurisdiction over various types of civil and
criminal litigation, most of the courts appear to
have focused primarily on child custody matters
under the Indian Child Welfare Act. Although the
exact number of tribal courts is not known, such
courts arc known to be formally established in a
number of Native villages, In other villages, tribal
councils are formally authorized to function as tribal
courts, while in other villages, tribal councils or
other entities function in a less formal capacity with
regard to adoptions and other matters, Not all
tribal courts in Alaska perform the same court
functions nor do they exercise the same scope of
subject matter jurisdiction.

4, PROSECUTION AND DEFENSE

Presentation of the state’s evidence in court is
normally the role of an assistant district attorney or
for miner offenses in some jurisdictions, an assistant
attorney gencral. The offices of the district
attorneys and the assistant attorney general are in
the major cities and towns of Alaska.

Public defenders are located in most of these same
locations.
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5. FACILITIES

Facilities run the gamut from counseling centers to
secure correctional facilitics designed for long-term
treatment of seriously delinquent youth, While
facilities of all types are concentrated in urban areas
of the state, a range of services is also available in
the regional centers where superior courts, juvenile
probation officers, etc,, are located. In all but the
largest Alaska Native villages, however, available
facilities other than resident alcohol abuse
counselors and rudimentary police lockups are
virtually nonexistent.

a, SECURE JUVENILE FACILITIES

There are five juvenile facilities in Alaska for
detention and or correctional treatment. These
facilities are in Anchorage, Bethel, Fairbanks,
Nome, and Juneau, The Nome Youth Facility also
provides a group home atmosphere for nine
residents in its treatment program where children
attend public schools in the community, Both the
Nome and Bethel facilitics have been reported to
have incorporated culturally relevant programs, The
Juneau facility serves only eight juveniles in its co-
educational detention unit.

b, CONTRACT JAILS AND LOCKUPS

Although state law forbids detention of juveniles in
municipal jails unless they are assigned to separate
quarters, to date only two of the contract jails have
achieved sight and sound separation, There are no
juvenile facilities in these locations.

Eighty-six small police lockups have been identified,
most of which are in Alaska Native villages and are
operated by Village Public Safety Officers, village
police officers, or by state troopers stationed at
rural villages.

¢. NON-SECURE FACILITIES

Although a range of non-secure facilities are found
in Anchorage, the regional centers (i, Bethel,
Barrow, Nome, Kotzebue, Kodiak, Juneau, and
Killingham) serving Alaska Native villages are far
more limited in the kinds of non-secure facilities
available for placement of juveniles. Even those
facilities which are designed for juveniles are often
unavailable for immediate placement either due to

being filled or due to the reluctancy of the staff to
accept certain types of juveniles. For example,
receiving homes which are specifically designed as
short-term alternatives to secure detention of
accused delinquents usually prohibit the admission
of intoxicated juveniles, Non-secure facilities are
virtually nonexistent in villages whick are not
regional centers, Many villages use informal
placements with relatives or neighboring villages.

Noun-secure attendant care shelters are being used
as an alternative to detention in adult jails. DFYS
has established small non-secure facilities staffed on
an as needed basis in 13 regional centers and other
communijtics, Training is provided to staff to
provide 24 hours supervision in a non-secure facility,
Partially as a result of this program, the number of
juveniles detained in adult jails has decreased in the
last few years,

D. THE VIEW FROM THE VILLAGES

1. YOUTH PROBLEMS

Native peoples identify youth problems as being
related to the confrontation of two cultures.
Although villages are isolated geographically, the
pipeline, television and satellite disks have brought
the world beyond the village and indeed beyond
Alaska into each village, Value systems, material
possessions, recreational activities and life options
which are not appareat in the village are presented
to youth producing a comparison and a conflict. At
the same time, in many villages, the traditional
heritage has been weakened as fewer people speak
the Native language, know the history and tradition
of the people, and practice subsistence activities.
Use of alcohol and inhalants is a widely recognized
problem. Rural Alaska sources universally agree
that most crime and delinquency in Alaska Native
villages is committed by intoxicated individuals.
Relatively few Alaska Native juveniles, even those
living in Anchorage and other urban areas, are
arrested for crimes committed while sober. Youth
suicides have also been a problem for several
communities.

Village leaders ranked the most important offenses
that juveniles in the villages commit as: use of
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alcohol (a criminal offense in Alaska), curfew
violation, use of drugs, vandalism and theft,
Although there is an overall concern for the future
of youth, some villages report few juvenile
problemis, while others report increases in theft and
sexual offenses.

2, COMMUNITY RESOURCES

The further a village is from a regignal center, the
fewer the services that are available. Many villages
have a resident Village Public Safety Officer, while
other villages may have access to a community
health worker, a substance abuse counselor and/or
a DFYS social worker, Individuals may play
multiple roles in the village. Given both the size of
the population and the geographic conditions, the
main concern of the villages is to acquire locally
based services and/or to achieve iocal control over
services. Although services provided by regional
offices of the state and by the regional corporations
are found to be positive, nevertheless there is a
local desire to be able to make decisions regarding
youth and to administer services.

As discussed above, several villages are utilizing
tribal courts with regard to children and youth
issues, Villages have also developed children’s
codes which state the jurisdiction and policies and
procedures regarding children and youth. For the
most part, these aré concerned with dependency
issues and the implementation of concurrent
jurisdiction is still evnlving. Although it appears
that these courts are not yet being utilized for
juvenile delinquency cases, there is a possibility that
these courts will be used for such cases in the
future.

There are instances of status offenses being handled
by the village authority, For example, the Code of
Village Regulations of Chalkyitsik has a section
establishing a village curfew for all minors, The
Code states that "all complaints arising from
violation of state law with regard to dependent
children will be filed with the appropriate state
agency for legal action, All other complaints will be
made to the village council for action,”

The Tribal Court Handbook of the Tanana Chiefs
Conferences, Inc,, discusses the "decriminalization”
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of laws so that a violation is not a "criminal® offense,
but is treated as a civil offense, Penalties would be
limited to fines or village work but would not
include incarceration., The Handbook does mot
discuss juvenile matters with the exception of the
Indian Child Welfare Act,

In informal interviews, village leaders emphasized
their desire to take responsibility for youth
problems and to offer seivices to prevent problems
and better assist youth in preparing for adulthood.
A variety of programs currently exist or have bzen
utilized, A few of them include:

a. SUICIDE PREVENTION PROGRAMS

The Suicide Prevention Program is a source of state
funds for village based services. This funding
program provides dollars directly to villages to run
their own counseling programs, using village staff.
These programs slso provide general youth
counseling services and alcohol prevention and
treatment programs.

b. SPIRIT CAMPS AND QTHER CULTURE
BUILDING PROGRAMS

Spirit camps have been mentioned as positive
experiences for youth and as programs that villages
alone, or in combination with neighboring villages,
can start fairly easily. Camps concentrate on
subsistence and survival skills, development of
knowledge about traditional Native life and
generally serve to enhance the confidence of youth
who attend. Spirit Camps and Culture Building
Programs are funded in part by Department of
Education Johnson O'Malley grants.

¢. PARENTS' COMMITTEES AND
AT-RISK COMMITTEES

Village institutions, other than formally structured
tribal courts, have also been used as mechanisms for
quasi-traditional dispute resolution and/or
intervention with juveniles and their families. A
number of years ago, one village developed a
process by which community sessions would be held
to assist in improving the child’s behavior and in
improving the parent child relationship. Solutions

“
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such as voluntary agreement to obey the laws of the
village, to refrain from drinking and/or to provide
restitution were utilized,  Other villages have
developed multi-disciplinary committees which may
include such persons as a council member, teacher,
social worker, counselor and VPSO or magistrate to
discuss what should be done with regard to a child,
In instances where the village finds the youth
beyond the control of the village, the youth is
referred to DFYS,

3. COMMUNITY NEEDS

Three general areas of neceds with regard to
juveniles have been expressed by village leaders.
These are: service needs, administrative and linkage
needs, and training needs.

a. SERVICE NEEDS

As stated above the service needs of the villages
vary in direct relationship to the proximity of the
village to a regional center. Statewide planning
processes can be used to assess which needs are
most relevant to which villages. Although it is
beyond the scope of this report to address the needs
of each village, certain themes as to those services
which should be available at the local and regional
level are discernible, These include:

1, After-school and alternative activities
including sports, recreation and study
activities:

2. Youth centers to provide alcohol and drug
free cavironments for youth and
counseling;

3. Non-secure shelter facilities for youth who
nced protection;

4, Treatment facilities for youth with alcohol
and drug problems; and

5. Aftercare services for youth who are
returning to the village after a placement,

b. ADMINISTRATIVE AND LINKAGE NEEDS

Several villages report problems when interfacing
with DFYS, especially with regard to children who
are to be removed from the village. Most of the
problems are related to the roles and
responsibilities of the organizations and agencics
involved at each level. A Village Public Safety
Officer who responds to an initial report may find

that his effort is subsequently disregarded if the

related investigation is conducted by a State
Trooper. Similarly, VPSOs are often not included
in the court process despite their initial involvement,
Village leaders are often not told of a child being
removed and once & child is removed, there is little
follow-up with the village as to what is being done.
Several villages described the problem of losing
contact with a youth once he or she was transferred
to a state facility, On the other hand, removal
sometimes appears arbitrary, with the state failing
to transport a youth whom the village feels should
be removed from the community.

Roles and responsibilities need to be discussed and
clarified. Increased responsibility at the local level,
with funding to support the development of that
responsibility, would be welcomed by many villages.

¢. TRAINING NEEDS

Although the State of Alaska has conducted
culturally appropriate training, it needs to be
recognized that the training should be on-going with
input from villagers and that each sector of the
juvenile justice system needs to receive training in
the history and culture of the Alaska Native
peoples.

E. TYPES OF OFFENSES

Data pertaining to juvenile offenses involving Alaska
Natives were obtained from the Department of
Youth Services' automated cystem for the year
ending 1990. 1547 offenses by Alaska Native youth
in both cities and villages were tracked. Exhibit 9.1
presents the data on offenses and petitions by
community size.

Chapter Nine - ALASKA AND CALIFORNIA
Study of Tribal and Alaska Native Juvenile Justice Systems




Page 132

EXHIBIT 9.1
OFFENSES AND PETITIONS BY COMMUNITY SIZE

S e e o D - e e—

COMMUNITY QOFFENSES PETTTIONS

% N %
Over 10,000 (Three communities) 648 42 144 40
5,000 to 10,000 (Four communitics) 212 14 53 15
2,500 to 4,999 (Twelve communities) 34 2 65 18
1,000 to 2,499 (Five communities) 32 2 1 3
Under 1,000 259 17 76 21
Unincorporated 61 4 7 2
Other 1 1 1 3

= -

Of the 1547 offenses, 73% involved male juveniles
and 28% involved female juveniles. The median
age was 15 years, 49% of referrals were with
regard to property offenses, 30% with regard to
alcohol and/or drugs, and 12% with regard to
personal injury, 56% of the offenders had prior
records with youth services, Of the 1510 offenses
for which intake decisions were reporied, 113
(7.5%) were dismissed, 887 (59%) were adjusted or
diverted, 153 (11%) received informal probation,
and 357 (24%) resulted in petitions.

Eighty-five percent of the petitions involved males
and 15% involved females. Forty-cight percent
involved property offenses, 19% involved offenses
against persons, and 16% involved alcohol or drug
offenses. Thirteen percent involved warrants for
probation violations. Eighty-two percent of the
cases involved juveniles with prior records. For the
323 petitions for which court outcomes are known,
238, or 74%, resulted in adjudication of delinquency,
46, or 14%, werc dismissed, 38 (12%) were
diverted, and 1 (.3%) was waived.

Although Alaska Native juveniles are an estimated
20% of the juvenile population, they account for
27% of juvenile offenses and 32.5% of juvenile
petitions, Of the 375 youth detained by the court,
Alaska Native juveniles accounted for 31% of the
total, Thirty percent of the arrests of Alaska Native
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Youth were for alcohol related offenses while only
16% of the arrests of non-Native youth were for
alcohol related offenses. On the other hand,
property offenses accounted for a substantially
smaller proportion of referrals among Alaska Native
youth than among non-Native youth.

Under the impetus of the Juvenile Justice and
Delinquency Prevention Act, DFYS has compiled
data on admissions to treatment programs in secure
facilities. In 1989, Alaska Native youth accounted
for 45% of all such admissions although they were
estimated to be 16% of the at-risk juvenile
population, Thus, their proportion of admissions
was 2.9 times as great as their representation in the
at-risk population, When admissions to detention
programs are combined with admissions to
treatment programs, Alaska Native youth accounted
for 39% of all such admissions statewide.

States participating in the Formula Grant Program
administered by the Office of Juvenile Justice and
Delinquency Prevention (OJJDP) are not required
to report racial breakdowns of juveniles detained in
violation of regulations relating to
deinstitutionalization, separation, and jail removal,
nor are they required to provide facility-specific
information. The figures reported annually by the
State of Alaska do, however, provide some
indication of the extent to which Alaska Native
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youth are detained in violation of these provisions
because of the preponderance of Alaska Native
villages. This indication can be gained by examining
the communities in which adult lockups are located
and the regions served by several of the adult jails
in which juveniles are frequently detained in
violation of the regulations, Of the 86 adult lockups
in Alaska’s "monitoring universe” of secure facilitics,
nearly 90 percent are located in Alaska Native
villages, Of the 17 municipal jails, several are in
Alaska Native villages or in communities which have
large Alaska Native minorities and/or serve as
regional hubs for political and e¢conomic activity
among the residents of surrounding Alaska Native
villages (such as Barrow, Kotzebue, Dillingham,
Naknek and Kake).

Based on a survey of 38 lockups for the 1989
monitoring report to OJJDP and a statistical
projection to estimate levels of noncompliance at
facilities for which data were unavailable, a total of
32 adult lockups were estimated to have detained 79
juveniles in wviolation of the jail removal
requirement. Another 211 separation violations and
202 J;ail removal violations were recorded at adult
jails,

F. SUMMARY AND CONCLUSIONS

Extension of the state legal system into rural arsas
has been accompanied by the diminishing of
traditional social controls, As the residents of
Alaska Native villages began to comply with official
encouragement to refer all law violations to the
appropriate state authorities for proceedings
consistent with Alaska law, tribal councils in many
villages ceased to perform the judicial functions.
However, state officials with responsibility for
administration of justice in rural Alaska generally
perform most or all of their duties in the larger
communities in which state superior courts,
probation offices, trooper posts, correctional
centers, stc., are located.

What this has meant for Alaska Native villages, in
the words of one commentator, is that "[i]f you want
American style justice, you must come to town"?
But "coming to town" can be an excessively
expensive and discomforting undertaking for both

villagers and the legal system, generally occurring
only when serious offenses are committed. In cases
involving less sericus offenses, including most
juvenil= misbebavior, a void developed wherein
neither the state system nor traditional methods
could be brought to bear to respond to the
situation.  State resources seemed perpetually
committed to more serious, or at least more visible,
problems in urban aréas and tribal councils, having
relinquished their judicial functions, lacked either
the authority or the ability to intervene.

This situation may have improved within the past
three or four years, as the tribal courts which have
sprung up during this period in many Alaska Native
villages have begun to exercise jurisdiction in ICWA
cases and other minor disputes, and as an
indigenous sobriety movement has spread among
residents of Alaska Native villages, This has
spawned a variety of culturally-grounded
intervention programs aimed at prevention and
treatment of alcoholism and related social problems
such as suicide and child abuse and at transmission
of Alaska Native cultural values and subsistence
skills to village children and adolescents,

The state has also begun in recent years to pay
greater attention to problems associated with
juvenile delinquency in Alaska Native villages.
Juvenile protection services were for the first time
made available in extreme southwestern Alaska, the
Dillingham, Bristol Bay and Aleutian Islands
regions, with introduction of a Youth Corrections
field office in Dillingham five years ago, The Bethel
Youth Facility began providing detention services in
late 1987, and, in 1989, the facility began providing
long-term institutional treatment, the first time such
treatment was available within reasonable proximity
to the parental homes of youth in a region which
includes more than 25 percent of all Alaska Native
villages. Also in 1989, the Nome Youth Facility was
re-opened for long-term residential treatment
following a hiatus of nearly three years.

Additionally, under the impetus of the
deinstitutionalization, separation and jail removal
mandates of the Juvenile Justice and Delinquency
Prevention Act, non-secure alternatives to detention
in adult jails have been implemented in several

Chapter Nine » ALASKA AND CALIFORNIA
Study of Tribal and Alaska Native Juvenile Justice Systems




Page 134

communities in which Alaska Native juveniles are
frequently detained in close proximity to adult
criminals, and law enforcement agencies have been
encouraged to use such alternatives and to curtail
the practice of detaining juveailes in adult facilities
except in circumstances where less restrictive
alternatives are clearly inappropriate. The effects of
these efforts are apparent in the marked decrease in
both separation violations (a 40.7% reduction ia
separation violations was reported by the state for
the one year period between 1988 and 1989) and jail
removal violations (a 38.9% reduction in jail
removal violations was reported for the same one-
year period) as reported in the 1989 Juvenile Justice
and Delinquency Prevention Act monitoring report
for the State of Alaska.'

Recent developments such as those noted above
have barely begun, however, to remedy the dearth
of juvenile justice-related services in Alaska Native
villages. While both state and tribal organizations
have begun in recent years to implement new
services for village juveniles and their families, the
gains, are to some extent, offset by two important
points, First, the bulk of attention, on the part of
both state and tribal organizations, has been paid to
abused and neglected youth and to those whose
offenses are limited to curfew violations, truancy, or
running away from home, etc. Although recent
developments in the services available for these
youth represeat extremely important gains for the
children and familics who will benefit from them,
there remains a general absence in Alaska Native
villages of either state or tribal services for those
children who emgage in acts which would be
considered crimes if committed by an aduit. For
these juveniles, the tendency remains for tribal
organizations to rely upon state agencies to take
appropriate action. State agencies have shown little
inclination to devote additional resources to juvenile
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justice services at the village level, preferring instead
to utilize their limited resources in ways which will
permit services to be provided for the greatest
number of clients, Thus, state superior courts and
regional offices of the state agencies which are
responsible for the provision of juvenile justice
services to Alaska Native villages, and also the
private counscling and diagnostic centers and
residential treatment facilities with which the state
agencies contract for services, are almost exclusively
located in cities and towns along the state’s Limited
road and marine highway systems and in a small
number of larger communities which serve as
regional centers for networks of remote villages,

A second caveat which tempers the recent
improvements in juvenile justice for children living
in Alaska Native villages relates to the considerabie
variation among villages in the viability of traditional
values and lifestyle and, correspondingly, in the
ability of tribal institutions to provide meaningful
services for troubled juveniles and their families.
Although some Alaska Native villages have
managed to retain their cultures almost intact,
adopting those staples of western life which blend
relatively well with tradition and rejecting those
which are destructive of traditional values, others
have suffered from cultural disintegration.

For those villages which have retained, or re-
established, their cultural vitality, tribal courts and
other tribal institutions show considerable potential
to develop an authentic Alaska Native juvenile
justice system., For other villages such as those
which have lost touch with tradition and which
continue to be plagued by high rates of alcoholism,
suicide, child abuse and other related social
problems, tribal institutions are unable to organize
cffectively for delivery of services for village
juveniles and their families.
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III. CALIFORNIA

A. INTRODUCTION TO CALIFORNIA
California’s non-urban Indian population, for the
most part, lives on small reservations called
rancherias, With a few exceptions, California’s
Indian tribes do not maintain their own police
departments, courts, or service agencies, but rely on
local officials for those functions. One tribe has
established a tribal court, but this court is essentially
a specialized court for child welfare matters,"
Two tribes are reported to have their own law
enforcement officers,

The authority of the state and local government
over Indian law enforcement has been the subject of
conflict in recent years, with divergent opinions
issued by the Interior Solicitor, the California
Attorney General and Indian Legal Services. The
California Attorney General expressed his opinion
that "state and local law enforcement agencies
possess exclusive authority over criminal matters on
Indian lands”™® Indian Legal Services staff
maintain that local law enforcement has jurisdiction
over major criminal cases and some civil cases, The
Indian Child Welfare Act and P.L.93-638 have been
enacted since the P.L. 83-280 statute and have
confused tribal status with regard to law
enforcement in California,™ Congress has offered
Indian tribes the option of changing their 280 status
in California but none has done so.

In the course of preparing this report, the study
team interviewed government officials and Indian
leaders familiar with Indian juvenile justice. The
sense of these experts is that there is an uneasy
state of affairs regarding juvenile justice matters on
tribal lands in California. Local sheriffs and law
enforcement officials are hesitant to be overly
aggressive in coming onto a reservation or rancheria
or the BIA school in Riverside to arrest an Indian
for a crime committed against anotheér Indian or
non-Indian. Likewise, Indians are usually not
included in prevention cfforts geared to foster the
personal, social, economic and educational success
of adolescents to prevent their involvement with
drugs, alcohol and crime,

Experts agree that Indian youth have tremendous
needs for services. They are truant and drop out of
school in large numbers, participate in unlawful
activities involving substance abuse and need
intervention services.  Local authorities near
reservations are hesitant to intervene on the
reservation and will do so only in the most extreme
cases. Rebellious teenagers may take advantage of
legal ambiguities to defy parental and police
authority, Indian youth go unserved and may
cventually become involved in the criminal justice
system. Despite the needs of Indian youth for a
wide range of services, at the present there are
blurred lines of accountability and responsibility for
tribal juvenile justice.

A recent incident at the BIA school in Riverside
illustrates the impact of 280 status, Two Indian
youth were fighting. One was drunk and broke the
jaw of the other youth., Local police called to the
scene refused to enter school grounds and spoke to
the boys through a chain link fence. BIA interprets
California’s 280 status as prohibiting their hiring a
security force for the school.

B. OVERVIEW OF STATE DEMQGRAPHICS
According to the 1990 U.S, Census, there were
242,164 American Indians and Alaska Natives living
in California, 0.8 percent of the population, There
were 73,986 American Indians between the age of
0 and 18 reported to be living in California in the
1990 US Census, which is 1 percent of the total
population in that age group. Most Indian people
in California do not live on reservations. BIA
estimates that one half of the Indians in California
are not enrolled in a federally recognized tribe,

The BIA estimates that 29,805 Indians live on or
near reservatioss or rancherias in 1990,'® There
are 99 reservations and rancherias in California
cach with a separate tribal government and
culture.  Rancherias and rescrvations are
scattered throughout California, with significant
concentrations in Humboldt, Mendocino, and Lake
counties in northern California, and Riverside and
San Diego Counties in Southern California.
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California Indian reservations and rancherias are
generally small: only two over 2,000 residents.

Exhibit 9,2 shows the size distribution of California
reservations and rancherias in 1990,

EXHIBIT 9.2
CALIFORNIA RANCHERIAS AND RESERVATIONS BY SIZE 1990
POPULATION NUMBER OF RANCHERIAS
AND RESERVATIONS
— b S 2 ey
0-24 20
25 - 100 19
101 - 500 47
501 - l.m 9
1,001 « 5,000 4
Total Reservations 9
o
Source: Tribal Information and Directory, Bureau of Indian Affairs, Sacramento; January 1991,

The population on Indian reservations in Califoruia
is younger than the population of California as a
whole. Youth ages § - 17 make up 29% of
reservation residents, compared to 20% of statewide
residents, The CYA estimates that there were 2,429
youth aged 5 - 17 living on Indian reservations in
1980, Indian youth living on reservations in
California attend schools operated by local school
districts, ~There is only one BIA school in
California, located in Riverside, and it serves
Indians from out of state.

To summarize, while California has a large number
of American Indians living within its borders, a
relatively small number (around 30,000) live on
reservations. The Indian rancherias and
reservations in California are small and scattered
widely, mainly in rural areas of the state. Only four
rancherias have more than 1,000 resideats. Youth
comprise proportionately a greater share of the
reservation populations than in the state as a whole.

C. INDIAN YOUTHAND JUVENILE JUSTICE
This section of the paper presents available
information on the participation of American Indian
youth in juvenile justice in California. The state’s
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data collection procedures do not distinguish
between Indian youth living on or off reservations,
so the following analysis covers both groups. First,
data from statewide sources for 1989 are presented,
followed by 1985 data from 28 rural counties
analyzed in a study by the California Youth
Authority,

S ide Inf . Indian Youtl
The California Department of Justice collects data
on juvenile justice cases by ethnicity, Exhibit 93
shows data on the most recent year available (1989)
for American Indian juveniles who were referred to
county probation departments. Almost 1,000
American Indian Youth were referred to probation
authorities, which is 0.6% of all juveniles referred to
authorities. In 1990, the following year, American
Indian youth in California were 1% of the total
youth population and 0.8% of the grade 7-12
enrollment in public schools.”

Over half (53%) of American Indian juveniles
referred to county probation were given informal
probation or had the charges dismissed. The
remaining 47% were remanded to the juvenile
court. 31% of Indian juveniles referred to county
probation authorities were “repeat” referrals.
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EXHIBIT 9,3
CALIFORNIA JUVENILE JUSTICE REFERRALS
TO PROBATION DEPARTMENTS IN 1989

REFERRALS AMERICAN PERCENT
INDIAN

Tota} Referrals 992 100%
New Relerrals 680 69%
Subsequent Referrals 312 31%
ACTION

Closed/transferred a2 2%
Informal probation 108 11%
Petition Filed with Juvenile Court 463 | 47%

Source: California Department of Justice, Division of Law Enforcement, Bureau of Criminal Statistics.

Exhibit 94 shows the disposition of petitions
remanded to the juvenile courts for California
youth, 47% of Indian youth sent to court are new
petitions. Only a very small number and percentage

California Youth Authority in 1989, Because the
numbers are small, small differences in absolute
numbers can generate large percentage differences,
These differences should be interpreted with

of American Indian youth were incarcerated in the caution.,
Exhibit 9.4
Petition Type and Dispositigé for California Juveniles 1989

PETITION AMERICAN INDIAN PERCENT
Total Petitions 463 100%
New Petitions 219 47%
Subsequent Petitions 264 33%
DISPOSITION

Closed /Dismissed/Transferred 81 17%
Remanded to Adult Court 0 0%
Informal Probation 14 %
Non-ward probation 15 I%
Wardship probation 342 4%
CYA 11 2%

s S i

Source! California Department of Justice, Division of Law Enforcement, Bureau of Criminal Statistics,

n i nti
The figures in Exhibit 9.3 and 9.4 show all juveniles
identified as American Indian, including those living

on reservations and those not living on reservations,
A CYA report in 1987 attempted to isolate criminal

justice statistics for American Indian youth residing
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on reservations. The study examined results for 28
rural counties which are home to the reservations
and rancherias in California,'® The definition of
rural was taken from the U,S, Bureau of the Census
Standards defined in November 1984.%

Exhibits 9.5 and 9.6 show the referrals of American
Indian youth from the 28 rural counties to probation
departments in 1985 and the disposition of petitions
by the juvenile courts.

EXHIBIT 9.5
JUVENILE JUSTICE REFERRALS TO PROBATION IN 1985

IN 28 RURAL CALIFORNIA COUNTIES
—

Source: Needs of Ru

REFERRALS AMERICAN INDIAN PERCENT
Referrals Total 42 100%
New Refermls 24 1%
Subsequent Referrals 98 29%
ACTION

Closed/transferred 126 37%
Informal probation 67 19%
Petition Filed 149 4%

uth and Catifornia Department of Justice,

Bureau of Crime Statistics,

Exhibit 9.6 shows that 29% of Indians youth who
were referred for juvenile offenses were repeat
referrals, 37% of Indian youth in these rural
counties had their cases closed or transferred.

Exhibit 9.6 shows the disposition of petitions filed
with the juvenile court in 1985 for Indian youth in
the 28 rural counties.

EXHIBIT 9.6
PETITION TYPE AND DIS