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Foreword

entencing is one of a judge’s most important and

difficult responsibilities. In exercising their sentencing
discretion, judges seek to impose the sanction that best serves
the need to punish, rehabilitate, incapacitate, or deter an offend-
er. Too often, sentencing choices are limited to probation or
incarceration, with few options available between the two.

Even when intermediate options are available, judges and
other criminal justice officials have hesitated to use them
because they fear appearing soft on crime. Sometimes multi-
ple sanctions are imposed without an understanding of the
practical value of each component of the sanction or the
offender’s ability to comply. Now, in an era of critical budget
cutbacks, the criminal justice community has the responsi-
bility to develop community sanctions that will accomplish the
objectives of sentencing without overburdening jails and pris-
ons or incurring substantial additional costs.

Over the past several years, there has been a proliferation
of programs designed to increase the array of available sanc-
tions. Often these programs are developed in isolation, with-
out a policy framework to define the desired outcome and the
offender groups for which each sanction is appropriate. The
result frequently has been competition for resources and the
Sfrustration of unanticipated results—higher costs, higher
revocation rates, more crowding. Beginning in 1989, the State
Justice Institute (SJI) and the National Institute of
Corrections (NIC) cosponsored a training and technical
assistance program, the Intermediate Sanctions Project, to

develop a policy framework—and a plan to translate policy
into action—in selected jurisdictions across the country.

The project was implemented by the Center for Effective
Public Policy (CEPP) in collaboration with the National
Center for State Courts. Two symposia were conducted for
teams of key decisionmakers from 25 jurisdictions—the first
in Phoenix in December 1989 and the second in Chicago in
October 1991. These teams spent four intensive days engag-
ing in the practical work of building policy on intermediate
sanctions and setting an action agenda to guide the develop-
ment effort in their home jurisdictions. Ongoing technical
assistance was provided by CEPP to facilitate the teams’
progress over the following 18 months.

One of the greatest benefits of the Symposia was the
knowledge the participants shared with each other.
Symposium participants, struggling to fashion more effective
and realistic sanctions, found they had common issues to
resolve. They discovered that they needed accurate informa-
tion about the offenders in their systems. They discovered that
implementing an effective range of sanctions requires an
examination and understanding of the sentencing goals of the
Jurisdiction, and that the entire business was far more com-
plex than simply purchasing electronic monitoring equipment
or supervising probationers more intensively. They discov-
ered that developing an effective array of sanctions requires
the input and commitment of all elements of the criminal jus-
tice system—probation administrators, corrections officials,



Judges, prosecutors, defense attorneys, iaw enforcement
officials, and legislators. But most importantly, they discov-
ered that the undertaking requires the leadership of the judge,
to encourage dialogue among the agencies affected and to
shape their diverse agendas into a common goal.

This handbook offers the collective expertise and experi-
ence of those who participated in'the SJI/NIC project to
other jurisdictions that wish to enhance their use of interme-
diate sanctions. It is provided in the spirit of practitioners
informing practitioners, sharing firsthand knowledge of what
must occur if intermediate sanctions are to be accepted and
used effectively.

The best evidence of the practical value of this handbook is
that many of the jurisdictions that engaged in the process it
describes have made significant progress toward their goals
concerning intermediate sanctions. We offer two examples: In
Maricopa County, Arizona, the intermediate sanctions project
team has been institutionalized within the county as the crimi-
nal justice policy group. These criminal justice officials con-
front the day-to-day problems facing their system as a team
and not as independent actors. They have successfully dealt
with a serious jail crowding problem—exploring who and
how many enter jail, at what point, for what reason, and what
each part of the system must do to remedy the problem. Be-
cause of the group’s credibility and leadership, the system
responded. Within a short period, the policy group was able
to reduce the jail population by 450, the number required by

a federal court order. In Ramsey County, Minnesota, the
intermediate sanctions team identified early in the process the
offender groups that they wanted to target for intermediate
sanctions. In order to create some of the resources that they
needed for these programs, the team identified other groups of
offenders for less intensive sanctions (group supervision
meetings, for example, where this was appropriate} and used
the resources so saved for the new sanctions. The team has
created at least six new programs. The judicial members of
the team brought the new programs and their target popula-
tions to the bench and had the entire bench vote on thedr
acceptance of both. This handbook speils out how the inter-
mediate sanctions policy development process helped both
Maricopa County and Ramsey County achieve their goals.

The State Justice Institute and the National Institute of
Corrections expect that the handbook will serve as a planning
resource and catalyst for action in facilitating the design of
more effective systems of intermediate sanctions in states and
localities throughout the country.

Larry Solomon
Deputy Director

David I. Tevelin
Executive Director

State Justice Institute National Institute of Corrections
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Chapter 1

The Intermediate Sanctions Project:
The Context of This Handbook

Peggy McGarry

Introduction

This handbook and the experience it represents are products of the Intermediate Sanctions Project, sponsored

by the National Institute of Corrections (NIC) and the State Justice Institute (SJ1). The two agencies acted in response to the
growing interest of states and local jurisdictions in the development of intermediate sanctions. In large urban court systems from
New York City to Phoenix, and in smaller systems from Bridgeport, Connecticut, to Kansas City, Missouri, the project has ob-
served and participated in the process of policy development by which courts, joining with state and local governments, seek to
guide the use of intermediate sanctioning options.

History of the Intermediate Sanctions
Project

The State Justice Institute (SJI) and the
National Institute of Cosrections (NIC)
were established to serve the needs of
local constituent bodies: state courts in the
case of SII; state and local corrections
agencies in the case of NIC. The joint ini-
tiative that led to the Intermediate
Sanctions Project had its roots in their per-
ception that both the courts and correc-
tions were dissatisfied with the availability
and use of intermediate sanctions and that
part of the dissatisfaction derived from a
lack of communication between the two
groups. The original intent of the project,
therefore, was to enhance the dialogue
between the courts and corrections agen-
cies about sentencing in order to improve
the use of intermediate sanctions.

Late in 1988, NIC and SJI awarded a
contract to the Center for Effective Public
Policy, in collaboration with the Institute
for Court Management of the National
Center for State Courts, to administer the
Intermediate Sanctions Project. Public
announcement of the project was made in
June 1989, with participation limited to

© Center for Effective Public Policy, 1993.

The National Institute of Corrections and the State
Justice Institute reserve the right to reproduce, pi:b-
lish, translate, or otherwise use, and to authorize
others to publish and use all or any part of the
copyrighted materials contained in this publication.

12 local courts and governments. Thirty-
eight jurisdictions applied, despite the
absence of any local financial assistance
and requirements of a detailed application
and the commitment in writing of high-
level policymakers to attend a four-day
symposium.
Project staff and sponsors selected the
following 12 initial jurisdictions in
August 1989:
* Mobile, Alabama
*» Maricopa County (Phoenix), Arizona
« San Mateo County, California
* District of Columbia
¢ Second Judicial District
(Tallahassee), Florida

« 20th Judicial District (Belleville),
Illinois

» Third Judicial District (Detroit),
Michigan

» Ramsey County (St. Paul),
Minnesota

« Jackson County (Kansas City),
Missouri

» New York City, New York

* Mecklenburg County (Charlotte),
North Carolina

« Harris County (Houston), Texas.

Round I project activities began with a
symposium for teams of policymakers
from the 12 sites in December 1989 and
continued through 1990 and 1991 with

followup technical assistance. The project
concluded its work with these jurisdic-
tions in 1992.

The project’s staff and funders contin-
ued to receive inquiries from jurisdictions
and organizations interested in the experi-
ence and activities of the original sites.
Because of this interest, NIC and SJI
authorized a second round of the project.
They expanded eligibility for Round II to
state-level efforts and set aside an addi-
tional place for a federal court-based team.

A total of 50 state and local jurisdic-
tions applied for participation in Round IT
by the June 1991 deadline. Twelve of
them, plus a federal team, were selected:

* Alaska Sentencing Commission

» Sacramento County, California

* Ventura County, California

* Colorado Criminal Justice

Commission

» Bridgeport, Connecticut

¢ Dade County (Miami), Florida

* Jefferson County (Louisville),

Kentucky

* Montgomery County, Maryland

* Dakota County, Minnesota

¢ Cuyahoga County (Cleveland), Ohio

» 1J.S. District Court for the Northern

Distzict of Ohio

* King County (Seattle), Washington

¢ Washington State Sentencing
Guidelines Commission.



The original goal of the project—to
enhance the dialogue between courts and
corrections about sentencing—was
expanded. When project staff began
working with the jurisdictions, it quickly
became clear that sentencing is a complex
process involving more stakeholders and
actors than just courts and corrections. To
affect that process successfully, jurisdic-
tions must form policy groups that
include state and local legislators, the
prosecutor, the defense bar, and law
enforcement, in addition to the courts and
corrections. In Round 11, the project
required participating jurisdictions to cre-
ate policy groups with all of these agen-
cies represented. From those groups, each
Jjurisdiction chose a core team to attend
the Round II kickoff symposium in
October 1991.

Through symposia and workshops,
onsite technical assistance and informa-
tion sharing, the project has offered par-
ticipating jurisdictions a wide range of
support. The assistance has been as
diverse as facilitating key meetings of
policymakers in a jurisdiction to assess-
ing the strengths and weaknesses of an
automated data system; from providing
testimony to legislative bodies to cri-
tiquing a program development plan.

The project’s efforts have been aimed
at supporting the development of coher-
ent policy to guide the creation and use of
intermediate sanctions. Such policy is
designed to articulate the system’s goals,
determine the content of the sanctioning
options needed to achieve those goals,

specify the target population for which
each option is intended, and devise the
methods by which the appropriate popu-
lation is directed to each option.

The project will continue its work with
the Round II sites through 1993. The
interest of state and local policymakers in
intermediate sanctions remains keen. In
an effort to respond to that interest, the
project is capturing and disseminating the
lessons of the 25 participating jurisdic-
tions in training curricula, workshops,
and materials for wider use by other juris-
dictions. This handbook is a major part of
that effort.



intermediate Sanctions: A View from the Judiciary

The Honorable Roger K. Warren
Superior Court of California
Sacramento, California

The American public is increasingly
concerned about our criminal justice sen-
tencing policies. Current policies are
often viewed as lenient, ineffective, and
costly; repeat offenders circulate through
what appears to be a revolving door to the
criminal justice system; probation super-
vision seems to be a joke.

Despite increased legislative restric-
tion of judicial sentencing discretion, it is
judges who remain primarily responsible
for establishing sentencing policies, i.e.,
for determining which offenders get what
sentences. The judiciary is usually direct-
ly responsible for the sentencing choice
and is held accountable for the conse-
quences of that decision by an increas-
ingly frustrated public. The judiciary
must, therefore, address the substantial
professional and public criticism of our
current sentencing policies.

But judges’ exercise of judgment and
discretion is severely limited not only by
legislatively mandated punishments, but
also by the paucity of sentencing alterna-
tives available. Often few viable alterna-
tives exist for the offender who deserves
a disposition somewhere between mini-
mally supervised probation and long-term
incarceration in a state penal institution.
Sentencing goals such as punishment,
public protection, rehabiiitation, and
restitution to the victim, for example, do
not necessarily require long-term incar-
ceration of these intermediate offenders.
However, regular probation supervision

may not adequately achieve such sentenc-
ing goals either. Judges are forced to
choose between inadequate alternatives
and do not have the necessary tools to
carry out their sentencing objectives. The
inadequacy of existing alternatives is
especially apparent in jurisdictions where
corrections resources have not expanded
to keep pace with explosive growth in the
number of criminal offenders.

Judges have an interest in ensuring
that the intermediate sentencing options
available are designed, implemented, and
operated in a cost-effective manner to
accomplish their sentencing objectives
for the offenders selected. Otherwise,
judges will be held responsible for failed
sentencing policies and programs.

Although judges have a responsibility
for, and interest in, the development of
intermediate sanctions programs that
meet their own sentencing goals, the judi-
ciary lacks the authority to create such
programs. Because judges do not have the
power to appropriate funds or operate
corrections programs, the development of
such programs requires the establishment
of interagency policymaking teams that
include representatives of all three
branches of government. Furthermore,
such programs will not be successful
unless they enjoy the respect and support
of law enforcement, the prosecution, and
the defense bar.

Any viable intermediate sanctions pro-
gram, therefore, requires a degree of con-

sensus among criminal justice agencies
on the correctional objectives and the
appropriate (target) offenders to be served
by the program. As long as the sentencing
goals of legislative, law enforcement,
prosecution, defense, corrections, and
judicial agencies remain inconsistent or
unreconciled, or there is disagreement
over which offenders would participate in
these programs, it is unlikely that a work-
able intermediate sanctions program can
be developed or sustained.

In addition, because pot all intermedi-
ate offenders are alike, what is needed is
not a single program, but rather an array
or range of programs that, taken together,
represent a criminal justice system’s best
judgment on the most cost-effective way
to achieve the system’s sentencing goals
for such offenders.

Tt is vital that judges take an active
role in interagency policymaking activi-
ties on intermediate sanctions in order to
(1) assist in the development of interme-
diate sanctions programs, (2) ensure that
judges are satisfied with the correctional
objectives and selection of offenders to be
served by the programs, (3) help bring
about a degree of consensus in the crimi-
nal justice system regarding appropriate
sentencing goals for and proper selection
of intermediate offenders, and (4) ensure
that intermediate sanctions programs are
designed, implemented, and operated in a
cost-effective manner to accomplish the
judges’ sentencing objectives.



intermediate Sanctions: A View from
the Prosecution

Stephanie Tubbs-Jones, Prosecutor
Cuyahoga County, Cleveland, Ohio

The public perception of the role of a
prosecutor in sentencing is that of advo-
cating the most severe punishment for
persons convicted of committing crimes
against the state and the people. As a
result of that perception, many prosecu-
tors have a difficult time seeing them-
selves involved in any discussion of
alternative sentencing.

As the number of offenses committed
in our communities continues to rise and
state budgets for new penal facilities con-
tinue to decline, it becomes increasingly
apparent that the prosecutor must
become involved in the discussion of
intermediate sanctions and sentencing
alternatives to protect the public interest.
As prosecutors, we must determine what
offenses we will prosecute as well as
when and what pleas will be negotiated
once the defendants are charged/indicted.
In that process, we often consider the
penalty that is commensurate with the
negotiated plea.

As prosecutors, we are the initiators
and the instigators in the system, and we
should play a prominent role in any dis-
cussion that affects the performance of

our duties. Once a conviction is obtained,
the public/victim. locks to us to see that
the judge imposes an appropriate penalty,
although we do not have that right or
power in any jurisdiction. In this context,
it is appropriate that we as prosecutors
help to mold any policy on sentencing
alternatives.

The development of a policy on sen-
tencing alternatives can provide a vehicle
for all the policymaking components of
the justice system to come together for
information exchange. We have all expe-
rienced an event that could have been
avoided if each component of the system
had been working and communicating
with the others.

Prosecutors can enhance the discus-
sion of sentencing alternatives by adding
their perspective and that of the victim.
We can provide other policymakers with
information and statistics to help identify
the areas in which sentencing alternatives
are needed. Because the public relies
upon us to be its advocate, we can help
strengthen public confidence in the justice
system by taking a leading role in devel-
oping sentencing policy.

Prosecutors must consider that many
sentencing alternatives require a greater
commitment on the pait of the offender
than is required by incarceration.
Incarceration may restrict the movement
of an offender but require little, if any,
true behavior modification. Sentencing
alternatives such as work-release or inten-
sive probation coupled with drug treat-
ment, drug screening, job training, or
some educational component require an
offender to do more than sit out his or her
time. By getting involved in the develop-
ment of a policy for sentencing alterna-
tives, prosecutors can add the force of
their office to help secure the necessary
funds for these programs. In this way, we
can assure the government agencies that
provide such funding that we are on
board and willing to be supportive.

Prosecutors have traditionally been
reluctant to say publicly that not all
offenders need incarceration. Now more
than ever we need to be at the forefront of
any movement that would suggest, advo-
cate, or urge sentencing alternatives, and
we need to help set the tone, breadth, and
viability of such policies and programs.
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intermediate Sanctions: A View from Corrections

Arthur Wallenstein, Director
King County Department of Adult Detention
Seattle, Washington

Institutional jail and prison space is
limited, if not by the physical environ-
ment then by the monetary resources
available to build our way out of this
current public policy orientation toward
public safety. There was a time when cor-
rections felt that alternative options and
intermediate sanctions would develop as
a natural outgrowth of competing public
priorities and a corresponding limitation
on resources.

While noninstitutional sentencing
options have been developed in many
jurisdictions as a response to fiscal con-
straints, intermediate sanctions must
stand or fall on their merits as a satisfac-
tory response to criminal behavior.
Intermediate sanctions must establish a
legitimate response to inappropriate
behaviors and must convince the commu-
nity that this is a good public policy,
rather than an early release program or
alternative to incarceration program
masquerading as creative correctional
program development.

Corrections needs intermediate sanc-
tions to succeed because they offer a cre-
ative opportunity to stretch the
boundaries of a tired field that lapses all
too often back upon the safety of jail and
prison walls. The false sense of security
is very transitory, for persons are
released with little more than random
chances of remaining in the community,
due in part to the lack of real world expe-
rience and skill development that can
take place within even the best correc-
tional facilities.

We only grow as a discipline through
thoughtful experimentation with concepts
and programs that are well designed and
vigorously managed and evaluated. Jails
and prisons perform the function of inca-
pacitation very well and do teach skills to
many. A greater array of community-
based sanctions must be offered both to
challenge offenders to learn to cope with
the community environment and to recog-
nize that any system of social sanctions
must have a range of graduated responses
to the severity of an offender’s behavior
and to prior criminal history.

We develop skills as public policy
administrators by implementing programs
at the cutting edge of our practice, and
intermediate sanctions offer the option for
creativity that is often stifled in institu-
tional surroundings even under the best of
intentions.

Correctional administrators must
broaden the policy base to include their
colleagues in all levels of the criminal
justice system to demonstrate that these
efforts are not simply jail and prison pop-
ulation reduction programs. Norval
Morris and Michael Tonry (Between
Prison and Probation: Intermediate
Punishments in a Rational Sentencing
System, Oxford: Oxford University Press,
1990) challenge us again and again to
recognize that traditional probation often
does not offer sufficient supervision and
structure for offenders who need a more
intrusive and rounded sanction. At the
other end of the spectrum, jail and prison
significantly overstate the case for control

of many minor offenders who can be
supervised in the community across a
range of programs that will offer good
community safety.

Jail and prison beds are a scarce
resource that must be allocated in a judi-
cious manner for those who need this
level of control and sanction. The chal-
lenge over the next several years will be
to translate the need for a less-intrusive set
of sanctions into an acceptable public pol-
icy program that stimulates some measure
of local support. Highly punitive criminal
justice models are still issues in good cur-
rency and generate considerable electoral
support even in the most difficult econom-
ic environments.

Institutional corrections has become
such a comfortable element of public pol-
icy that considerable effort must be invest-
ed to bring new options to the community.
This above all is the challenge of the
future. Our investment in the rhetoric of
incarceration has created legislative grid-
lock and political quagmires for many
who would help lead the effort toward
extensive use of intermediate sanctions.
There appears to be little electoral enthu-
siasm for creative approaches to criminal
justice sanctions. If ultimate cost savings
cannot push our punishment boundaries,
then the human cost of using incarceration
for the wrong persons must be empha-
sized to demonstrate that better approach-
es are available to a humane society that
values people and their ultimate worth.



Intermediate Sanctions: A View from the Defense

Andrew S. Liskov, Supervising Attorney
Public Defender’s Office, GA. 2
Bridgeport, Connecticut

Traditionally, criminal defense attor-
neys have thought that an excellent dis-
position for a guilty client facing many
years of incarceration was a sentence of
“short-time” jail, probation, or a combi-
nation of the two. However, with correc-
tional centers across the nation bulging at
the seams and probation caseloads at lev-
els that allow only limited supervision,
alternative sentencing options have
become an absolute necessity.

Of course, the problems of probation
caseloads and overcrowded jails are not
a chief priority to defense attorneys in
representing their clients. Nevertheless,
many in the defense bar, including me,
have come to realize that a much wider
menu of court options is necessary for
effective client representation. The
“excellent disposition™ described above
has become, at best, a temporary bandage
to our clients. What is necessary to
replace the traditional jail/probation
options are sentences that make sense.

Tintend to briefly discuss, from the
defense perspective, the importance of a
sentencing policy for the use of intermedi-
ate sanctions and the necessity of including
the defense in formulating such a policy. T
draw from my experience as a member of
the policy team for intermediate sanctions
that is currently in place at the Bridgeport,
Connecticut, Superior Court.

Before discussing the importance of
intermediate sanctions as an alternative to
incarceration, I must raise an initial point.
The defense must realize that not all
defendants are appropriate for the inter-
mediate sanctions option. It is critically
important that the defense not “load up”
various treatment modalities or opt for an
alternative-to-incarceration sentence if
successful treatment and/or cooperation is
totally unrealistic. The defense attorney
must maintain credibility with the court
to ensure the maximum possibility for
suitable clients to be sentenced to alterna-
tive-to-incarceration options.

For the vast majority of defendants,
intermediate sanctions are the only mean-
ingful sentencing policy. Incarceration
today serves no rehabilitative purpose and
is no more than a brief rest stop before
the next arrest. Traditional probation, via
reporting, has become little more than a
“Count me—I"m here” head check.

Conversely, intermediate sanctions can
offer a broad range of alternatives to
meaningless punishment, Various options
available to the court by way of interme-
diate sanctions include alternative incar-
ceration centers, community service
work, residential and outpatient treatment
programs, halfway houses, and day fines.
These are only a few of the many sanc-
tions that make sense and give meaning
to a defendant’s life. They also offer a
viable solution to the problems of jail
overcrowding and recidivism.

To formulate an intermediate sentenc-
ing policy for a jurisdiction, it is essential
that a policymaking team be created. This
group must be strongly committed to
:naking changes in the traditional sen-
tencing options, and be willing to frankly
discuss ideas, collaborate, and remain
focused on the goal of initiating new
intermediate sanctions or improving those
already in place.

It is essential that the defense be repre-
sented on this team. Since the sanctions
are designed for the defendant, it would
be ludicrous to formulate policies without
input and guidance from the defense per-
spective. An experienced criminal
defense attorney can convey valuable
information to the other policymakers
about the effectiveness of intermediate
sanctions within a particular jurisdiction.

For the first time in my many years of
defending people, I am finally beginning
to see, as a result of intermediate sanc-
tions, sentences that make sense. Lately,
I have begun to notice my clients return-
ing to court for visits, rather than appear-
ing as the result of new arrests. These
are clients who have been offered and
have taken full advantage of intermedi-
ate sanctions. They are coming in to tell
us of their progress and newly found
hope for their futures. It is new and dif-
ferent, a fresh breeze over a soiled land-
scape. I rather like it.



Intermediate Sanctions: A View from Probation

Norman Helber, Chief Probation Officer

Maricopa County Adult Probation Department

Maricopa County, Arizona

One hundred fifty years ago John
Augustus developed the concept of pro-
bation, under the premise that people can
change. Even today, most probation pro-
fessionals believe that people can change
and that offering hope to offenders can
make a difference. While many offenders
and communities are surrounded by pes-
simism, despair, and indifference, most
probation professionals recognize inter-
mediate sanctions as the most feasible
option available to offer hope for offend-
ers and the community.

Over the years, many probation agen-
cies have used their strategic position in
the criminal justice system to identify
appropriate offender populations and to
implement effective community-based
sentencing alternatives. Examples include
intensive probation supervision, day
fines, day reporting centers, drug courts,
restitution centers, and residential and
outpatient treatment programs. These
intermediate sanctions and programs have
served to divert offenders from incarcera-
tion while providing them an opportunity
to address problems such as substance
abuse, job skill development, and finan-

cial and family issues. Probation profes-
sionals have demonstrated that intermedi-
ate sanctions can work; they work
because they address the individual needs
of the offenders and the collective needs
of the community. From the probation
perspective, offering an array of controls
and services in the commiusity for select-
ed offenders is not only cost effective, but
it is also the right thing to do.

An intermediate sanctions continuum
cannot be effectively developed and inte-
grated into a rational sentencing policy
without & strong consensus among all the
stakeholders of the criminal justice system.
Although the probation and community
corrections industry is poised to lead the
way in developing intermediate sanctions,
prosecutors, judges, defense attorneys, law
enforcement officers, legislators, commu-
nity representatives, and community
program practitioners must come together
to define sentencing and correctional goals
and target appropriate offender populations.
Without the establishment of an intera-
gency and multidisciplinary intermediate
sanctions policymaking team with repre-
sentation from government, private indus-
try, and the community, the criminal justice
system will continue to be inconsistent and

fragmented. All stakeholders of the system
will continue to experience jail overcrowd-
ing crises, disparate sentencing outcomes,
and offender and community despair.

The practice of sentencing offenders,
particularly nonviolent offenders, to inter-
mediate sanctions is gaining momentum.
Requests for new prison construction are
being met with increasing public resis-
tance. There now exists an opportunity to
mold public opinion and initiate positive
change in public sentiment toward the
criminal justice system. The general pub-
lic will support intermediate sanctions if
we demonstrate their cost effectiveness
and their value for balancing rehabilita-
tion, punishment, and public safety.

Probation professionals must continue
to believe that offenders can change.
From the probation perspective, the
vision of the future is one that offers hope
for the community at large, and also hope
for the offender that his or her circum-
stances might improve. Probation profes-
sionals can continue to lead the system
toward a policy of intermediate sanctions
by articulating our vision for the future
and publicly sharing our successes.



Chapter 2

Making This Handbook Work for You

Peggy McGarry

What It Is

As the word “handbook™ implies, this
volume is intended to serve as a how-to
guide. Each chapter addresses a key step
in the intermediate sanctions process. The
steps are interconnected; each depends on
the others.

The handbook takes you through the
process in a linear fashion; it works best if
you take each step in order. In real life—
especially the life that revolves around
issues of social policy and the realities of
social problems-—few of us ever achieve
such a rational approach. The people who
have put this volume together are familiar
with the dilemma of trying to create ration-
al policy under circumstances that are too
frequently irrational. We recognize that
you may be jumping into the process at
different points as your situation demands
and as opportunities present themselves.

The process as it is actually imple-
mented is probably best described as
circular or iterative: Even if you move
through each step in order, you will be
revisiting the intervening activities, dis-
cussions, and decisions many times.

Who Should Use It

The fundamental assumption of the
intermediate sanctions process and this
handbook is that the activities of the
process are carried out by a policy group
or team made up of high-level policymak-
ers from the criminal justice system, state
and local government, and the public.
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This handbook is addressed primarily
to the staff who will be supporting the
work of this policy group. That staff may
all work together in one agency, or they
may be a group of people representing
several agencies.

The handbook is designed, however,
with the recognition that the primary user
or initial user may be a policymaker (a
judge, perhaps, or a county commission-
er, a prosecutor, or a probation adminis-
trator) who lacks staff to dedicate to this
effort or who has just begun to secure
participation from other policymakers.
The handbook therefore offers the policy-
maker an overview of what is required
and concrete steps to begin the process.

It is not necessary for every member
of the policy group to havea copy of the
handbook: you may want to have several
reference copies available and distribute
key chapters to members, such as Chapter
8, Agreeing on Goals and Chapter 14,
Bringing the Process Home.

How to Use It

Start by reading the handbook from
beginning to end. This will give you an
overview of the entire project and the
resources that it will require, as well as a
sense of how the activities and areas
relate to one another.

The handbook devotes two chapters to
the successful staffing and support of the
policy group. The presence of an
involved, active, and committed group of
policymakers who will work through the
intermediate sanctions process is the key
to the development of sound, policy-
driven intermediate sanctions.

‘Working through the process means
that the policy group must engage in a
series of activities. Those activities,

described in succeeding chapters, are
designed to educate policymakers about
their criminal justice system; require them
to examine and evaluate their purposes in
imposing criminal sanctions; create poli-
cies that reflect their values and purposes;
and design and implement the practices
and programs to carry out those policies.

The handbook takes a variety of
approaches to detailing these activities.
A few of the chapters are discussions of
issues. These chapters highlight the
issue’s importance, raise key concerns,
and suggest fruitful approaches to mak-
ing decisions. These are the sections that
you may want to distribute to the entire
policy group. The majority of the chap-
ters, however, direct the reader through
sets of tasks and activities aimed at
achieving a particular end.

We have included suggested approach-
es to working through particular issues
with policy teams, and, in some cases,
team exercises. Additionally, accompany-
ing most chapters are discussion outlines
suitable for use as an overhead or similar
discussion device. Many of the chapters
also include examples of work completed
by jurisdictions that have participated in
the project.

A Final Word of Advice

Do not be surprised if you find this
work hard going, both in terms of its con-
ceptual difficulty and in terms of moving
the policy group through the tasks. If you
have the resources to obtain assistance
with facilitation, data collection, and data
analysis, the task will certainly be much
easier. You will find suggestions on where
to look for those resources in Chapter 4,
Essential Ingredients for Success.
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Chapter 3

The Intermediate Sanctions Process:
Rethinking Your Criminal Justice System

Peggy McGarry

Introduction

In large urban courts like Phoenix, Arizona, and Houston, Texas, and in diverse smaller counties like

Sacramento County, California, and Dakota County, Minnesota, the Intermediate Sanctions Project has involved policymakers

Jrom the courts, corrections and law enforcement agencies, and state and local governments. Their efforts have focused on devel-
oping and implementing policy-driven intermediate sanctions—a range of sanctioning options short of total incarceration.

These policymakers—judges, county commissioners, prosecutors, sheriffs, probation officials, defense attorneys,
state legislators, and their colleagues—have shared their struggles, fears, concerns, and frustrations with project staff and con-
sultants in the frankest terms. They have opened their meetings and allowed staff and consultants to help them articulate their

vision; they have shared agendas, program plans, research designs, and data collection instruments and asked us to critique

them; and they have invited our advice and observation as they devised and carried out strategies with key constituencies. This

handbook is an effort to repay that trust and openness by capturing the knowledge gained through their efforts.

Why Intermediate Sanctions?

The interest in intermediate sanctions
in most jurisdictions is driven by pro-
found dissatisfaction with the outcomes
of most existing sanctions, particularly in
light of their cost. The specific outcomes
desired vary depending on the agency or
policymaking body, but the frustration
about current options is widely shared.
Whether judges or legislators, law
enforcement or corrections officials,
criminal justice system policymakers all
want the ability to respond appropriately
to the diversity of offenses and types of
offenders coming through the system.

These policymakers hope that by cre-
ating a new array of sanctioning pro-
grams they will make sentencing more
just and effective for offenders, enhance
public safety, increase local corrections
capacity, contain growth in prison and jail
populations, and reduce costs.
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Some would argue that these expecta-
tions are unrealistic for any criminal
sanctioning system. The central issue
here, however, is identifying the source of
the problems that these new programs are
supposed to address: the ineffective, cost-
ly, and overcrowded state of our current
sanctions.

Our experience indicates that it is not
the failure of the programs—in number;
inventiveness, or sophistication—that
has produced ineffective and frustrat-
ing results, but rather the failure of the
system that surrounds them to behave
as a system,

In jurisdiction after jurisdiction, public
and private agencies have created a wide
variety of programs and options for use at
sentencing. In some places, the total
capacity of community-based sanctions
has been increased many times over. With
the advent of new technologies for
assessment and supervision, new methods
of intervention, and an increased under-
standing of targeting, the capability of

those agencies to manage offenders safely
in the community has expanded as well.
Yet the search goes on for new approach-
es that, if tried, would make that long-
awaited difference in sentencing.

No program or sentencing option can
achieve its full potential if it is used with
the wrong population, nor will it be seen as
successful if its purpose is misunderstood.
Our experience indicates that it is not the
failure of the programs—in number,
inventiveness, or sophistication—that has
produced ineffective and frustrating
results, but rather the failure of the system
that surrcunds them to behave as a system.

The failure of the system takes a num-
ber of forms: a lack of communication
among the actors and agencies about the
capabilities and limitations of sentencing
options; the absence of an agreement on
specific populations and cuicomes for
which these options are best suited; a lack
of information about the sentencing
process and of hard data about the offend-
ers who come through it; and, most
importantly, the absence of a vision or
articulated mission for the entire sanc-
tioning enterprise.

It is in the process of developing
policy—that is, of articulating desired
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goals and outcomes for its efforts, gather-
ing and using information to support
choices among options, examining and
reexamining how well the chosen options
are doing at meeting the intended goals,
and holding itself accountable as a unified
enterprise—that the criminal justice sys-
tem behaves as a system.

The pitfall for intermediate sanctions
is that unless this ore fundamental fail-
ure is addressed, efforts now under way
will simply add to that frustration while
in no way addressing the underlying
problem.

What Do We Mean by Policy?

Policy is first and foremost a statément
of intent. It expresses why we are engag-
ing in a particular set of activities. It is
also the instructions for how we are to
carry out those activities. Policy can be
very general, very specific, or every step
in between,

In the case of sentencing, policy should
express the main purpose for sentencing:
the reason for responding at all to criminal
behavior. This is the mission statement of

“During the Symposium itself, and aiter
our return to Ventura County, the Ventura
team decided to pursue implementation
of a day fines program as a catalyst for
establishing the desired interagency
process Iin approaching intermediate
sanctions. All team members were in
agreement and much enthusiasm existed
regarding the program’s prospects.

“During November, the presiding judge
and the district attorney made a presenta-
tion to the bench asking for their support
for day fines. Unfortunately, to our sur-
prise, the judges declined to support such
a program and the effort came to a dead
end. | suppose this experience demon-
strates that locking into a specific pro-
gram rather than pursuing a process is
very risky business.”

—Bill Forden, retired Chief Probation Officer,
Ventura County, California; excerpt from the
Intermediate Sanctions Project Newsletter
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Sanctions that are devised and implemented without the participation of the
decisionmakers who will use them are likely to be a disappointment.

the criminal justice system, the vision of
justice in a jurisdiction. Because the goals
for sentencing are likely to vary depend-
ing on the type of offense and perhaps the
type of offender, sentencing policy should
also articulate when particular goals are
preeminent and how their importance is to
be weighed when they conflict.

In the case of intermediate sanctions, a
primary motivation in most jurisdictions
and among most policymakers is the abil-
ity to respond appropriately to a diversity
of offenses and offenders. Therefore, pol-
icy on intermediate sanctions is usually
fairly specific in:

» spelling out the categories of cases
that are to be directed to intermediate
sanctions;

« describing in detail the offense and
offender characteristics of cases in
each category;

* defining the outcomes or goals
that are sought for each of those
categories; and

« describing the kinds of responses
that are appropriate for each group.

Because of the diverse sources of deci-
sionmaking and influence on decision-
making in the area of sentencing, policy
related to intermediate sanctions must
also describe the means by which this
matching of population group and sanc-
tion will be carried out:

» How will a jurisdiction ensure that
sentencing practices actually reflect
the matching of offender group and
sanction?

* How will sentencing practices affect
the day-to-day behavior of prosecu-
tors, defense attorneys, judges, and
probation officers writing presen-
tence recommendations?

All of these are choices that the poli-
cymakers must make.

What Are Intermediate Sanctions?

The difficulty for many jurisdictions is
that the term “intermediate sanctions” is
used to refer both to specific sanctioning
options or programs and to the overall
concept of a graduated range of sentenc-
ing choices guided by an articulated pol-
icy framework. Creating intermediate
sanctions in a jurisdiction requires the
development of both a range of sanction-
ing options and a coherent policy to
guide their use. Sanctions that are devised
and implemented without the participa-
tion of the decisionmakers who will use
them are likely to be a disappointment.

The policy that articulates an overall
sentencing scheme and the place of sanc-
tioning options in it is as important as the
programs themselves. The sanctioning
options can be whatever the policymakers
of a jurisdiction decide that they need and
can afford in order to meet their goals for
their offender population.

Those options might include means-
based or day fines; community service
and restitution (ordered ad hoc or orga-
nized as programs); special-needs pro-
bation programs or caseloads (for some
categories of domestic violence, sex
offenses, or drunk driving cases, for
example, or for mentally ill or mentally
retarded offenders); outpatient and resi-
dential drug treatment centers; day cen-
ters and/or residential centers for other
treatment, training, or similar purpose;
intensive supervision probation; day
centers for monitoring and supervision;
curfews; house arrest (with or without
electronic monitoring); halfway houses
or work-release centers; and a number
of other sanctions short of total incar-
ceration.

Developing a range of sanctions typi-
cally means rationalizing the use of all
correctional resources within a jurisdic-
tion, If a jurisdiction seeks to create
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specific responses to specific offender
behaviors and/or characteristics, then it
must also define the best use of its exist-
ing options.

As part of the effort to develop a range
of sanctions, jurisdictions must also exam-
ine their responses to violation behavior
by offenders in any of these sanctions.
Such an examination looks not only at the
options available but also at their useful-
ness in achieving the outcome originally
desired at the time of sentencing.

What Does it Take?

For a state or local jurisdiction to cre-
ate a policy-driven range of intermediate
sanctions, the key policy- and decision-
makers in the jurisdiction must agree to
some fundamental changes in the way
they do business. In effect, they must
make the criminal justice system behave
like a system. Several key elements are
necessary to achieve that goal:

First: The key actors in the criminal jus-
tice system must agree to regular, frank
communication about the sentencing
practices, options, and outcomes in their
jurisdiction.

The experimentation and expansion
going on in corrections around this coun-
try have happened without adequate ref-
erence to the concerns and interests of the
actors in that process, In most jurisdic-
tions, no forum exists for these actors to
discuss with others the outcomes they
want for sentencing. Unless key actors
acknowledge their interests, explore the
implications of those interests for the cre-
ation of options, and address their differ-
ences, the options created will not earn
the support and trust of the very people
whose decisions guide their use.

The first step is to create a forum
through which criminal justice policy-
makers, elected officials, and other key
groups can have regular dialogue on their
interests and concerns about sentencing.
With a process for sharing and compro-
mise about outcomes in place, it is much
more likely that sentencing options will

be designed or reshaped successfully.
This does not mean that every option will
necessarily incorporate program elements
designed to achieve every desired out-
come. Rather, the development of a range
of sanctions will be guided by the careful
matching of specific goals to targeted
populations, with the incorporation of
needed program components that satisfy
everyone'’s concerns.

Once established, the goals that are
specified for various sanctions within a
jurisdiction will become the measures
against which the performance of those
options is monitored and evaluated. That
information will, in turn, allow policy-
makers to affirm that their goals are being
met or to recommend changes to meet
those goals more effectively.

For a state or local jurisdiction to
create a policy-driven range of interme-
diate sanctions, the key policy- and
decisionmakers in the jurisdiction must
agree to some fundamental changes in
the way they do business.

Second: This effort at regular communi-
cation and dialogue must be led by the
bench and given the resources needed to
meet its objectives.

Given the adversarial nature of crimi-
nal court proceedings and the constitu-
tionally separate responsibilities of the
three branches of government in the crim-
inal justice system, only judges—or, more
precisely, presiding judges—have the
stature and authority to call together all of
the parties. This does not mean that the
presiding judge must chair meetings or
tend to agenda, but rather that the overall
effort to establish and maintain regular
dialogue must be made under his or her
auspices and with his or her full support.

The process by which this group of
decisionmakers builds a common under-
standing of one another and their system,
gathers and uses information, and devel-
ops agreements about the policies sur-
rounding intermediate sanctions and their
use is complex and time-consuming. The
process demands the dedication of staff io
prepare for meetings, maintain communi-
cation between meetings, gather request-
ed data, and perform other related tasks.

Third: This policy group of key actors
must educate themselves about their own
system.

The most common experience of the
Intermediate Sanctions Project partici-
pants has been the realization of how little
they know about their own systems. To
develop policy to guide the use of sanc-
tioning options; it is necessary to learn:

» How the sentencing process actually
happens in a jurisdiction: This can
best be accomplished through the
development of a system flow chart
that shows how cases move through
the system; the key decision points,
decision options, and decisionmak-
ers; the official and unofficial mecha-
nisms by which the sentencing
decision is influenced; and program
characteristics and capacities.

* Who the offenders are that are com-
ing through the system, and what
their numbers are at different deci-
sion points. This involves attaching
numbers to the system flow chart
described above, and profiling
offenders at different points.

This set of activities is critical. It
establishes a foundation of common
knowledge that reduces the likelihood of
discussions and decisions based on
untested assumptions and individual
anecdotes.

Fourth: The key actors in the criminal
justice system must assume responsibility
for the implementation and outcomes of
sentencing decisicns.
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Corrections—whether institutional or
community—is typically ignored by the
rest of the system once a case has been
disposed of. If everyone who has a role in
the sentencing decision has an outcome
or purpose in mind when making a rec-
ommendation or imposing a sentence,
they should also know how likely it is
that the purpose will be served or the out-
come achieved.

Initially, the policy group must review
the information described above and
determine how best to achieve the desired
outcomes through new or existing sanc-
tioning options. Although this work will
be ongoing, the group must also make a
commitment to create and maintain a sys-
tem of data gathering for monitoring pur-
poses. The policy group must continue to
review the results of that monitoring and
act on any changes indicated.

Fifth: The work of the policy group must
be supported by needed changes in the
individual agencies and offices represented.
Creating effective intermediate sanc-
tions has less to do with finding and
implementing innovative programs and
more to do with fundamentally changing
the way criminal justice systems conduct
their business. That requires a commit-
ment on the part of policymakers to do
more than simply agree in the policy
group to certain principles; it entails
beginning that change process within
their own agencies. The agenda will be
different for each agency or policymaking
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body, but it might include, for example, a
probation agency’s reexamination of its
policy guidelines for field officers on
responses to violation behavior or on sen-
tencing recommendations in presentence
investigations; a prosecutor’s office’s
review of its “standard” plea offers in
some kinds of routine cases' ar a bench’s
decision to no longer accept certain kinds
of sentencing recommendations or plea
agreements when possible intermediate
sanctions have not been examined.

How Can We Do This in Our
Jurisdiction?

The substantive work associated with
achieving these kinds of changes is
diverse and complex. It has several key
components, each of which is described
in detail in the following chapters. These
components and the tasks they comprise
are not separate and linear.

They are parts of a larger process that
encourages collaboration, clarifies goals,
depends on information, and builds a
common commitment,

The essential elements of the interme-
diate sanctions process are:

1. The establishment of an identified
and organized work group. This
group should be committed to frank
and regular communication and
organized to effect change in a
coordinated fashion.

2. Good baseline information. Good
baseline information establishes a
common frame of reference about
how the system in a jurisdiction
currently works~—its decision
points, structure, and points of
authority and influence.

3. A continuing process of goal and
outcome clarification. The work
group must continually clarify its
definitions of the outcomes sought
for both the change process and the
sanctions.

4, System scanning capability.

This is the capability to find and
use existing data and establish
ongoing data gathering and analysis
to monitor and evaluate proposals
and programs.

5. An ongoing review of the
policies and practices of indi-
vidual agencies. The work group,
using its understanding of the sen-
tencing process, must examine how
the policies and practices of agen-
cies combine to create that process
and must commit to changing them
as necessary.

6. Policy creation and implemen-
tation. Finally, this information
gathering, data collection, dialogue,
and goal clarification must result in
policy that guides the development
and use of intermediate sanctions.

All six of these components are neces-
sary for success. The intermediate sanc-
tions process is iterative, with a group’s
activities in one area reinforcing or read-
dressing its efforts in another.

‘We hope that the chapters that follow
will guide you and the policymakers in
your jurisdiction through the process.
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Exercise 3-1

Establishing a Policy Team

Exercises 3-1 and 3-2 are two variations on a suggested
approach to beginning the work outlined in the chapters in this
handbook. Exercise 3-1 is recommended for readers who have
not yet put together a policy group. If there is an established
policy team in your jurisdiction, Exercise 3-2 is'a more appro-
priate place to start.

Starting fram Scratch

If you are reading this handbook because you believe that
your jurisdiction needs more appropriate and effective sanctions,
but you have no idea where to begin, we have a few suggestions.

Begin by reading through the entire handbook. As indicated in
Chapter 2, this will give you a sense of where you are headed
and what it takes to get there.

The first step in the intermediate sanctions process is to create a
policy group or policy team. What follows are some suggestions for
getting such a group started. (Please refer to Chapter 5, Establishing
and Maintaining the Policy Team, for more detailed recommenda-
tions on keeping the group going once you have it in place.)

First: Begin with the part or parts of the system in which you
have the most responsibility or influence. Convene a meeting of
a few (three to five) key players in that sector or sectors. (If your
position does not make that possible, identify the person who
can convene such a gathering and offer to assist him or her with
these tasks.)

This meeting has two main purposes: First, to provide you
with a reality check. Do other people with similar experiences
share your view that current sanctioning options are inadequate?
Second, assuming that they do, to gain their support and assis-
tance in beginning a process to change those options.

During the meeting, explore the following issues:

1. What do we have now in the way of sanctions other than

jail, prison, and traditional probation?

2. Are there offenders in the sentenced population for whom

we feel that these sanctions are not appropriate or effec-
tive? Who are they? What do they have in common?

3. What makes our current sanctions inadequate, inappropriate,
or ineffective for those offenders or groups of offenders?

4. What would be a more appropriate sanction for those
groups?

5. Identify policymakers who might be interested in getting
involved with your efforts. Brainstorm two lists, those who
should be interested and those who must be involved.

6. How should we reach out to these policymakers? What
would be the best forum for having this discussion with
them? Who should issue the invitation? Whose blessing do
we need for this meeting?

Second: Using the results of this discussion, invite (or have invit-
ed) a small group—10 to 15 people—representing both those
who probably are interested in this issue and those who must be
involved, to a preliminary meeting. If you are uncertain about the
interest or response of powerful policymakers (the district attor-
ney or presiding criminal judge, for example), invite instead a
key deputy or a sitting judge with whom you have a good work-
ing velationship.

The purposes of this second meeting are two: first, to learn
how policymakers in other parts of the criminal justice system
view the adequacy of current sentencing options in your jurisdic-
tion and, second, if there are some shared goals and/or dissatis-
factions, to develop a plan to begin the process of changing those
options.

This should be a relatively informal discussion, since you are
trying to establish whether you have enough common ground to
proceed as a group. Nonetheless, someone should facilitate the
meeting, using a flipchart or white board to capture points of dis-
cussion and agreement. (See Chapter 5 for suggestions on meet-
ing facilitation.)

Begin with the same basic set of questions that you used for
the first meeting (#1 through #4 above). At some point in the dis-
cussion, the group must decide if there seems to be enough
shared dissatisfaction with the current options, or perhaps a
shared vision of what the system should offer, that it can move

© Center for Effective Public Policy, 1993. The National Institute of Corrections and the State Justice Institute reserve the right to reproduce, publish, translate, or
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Exercise 3-1 continued

Establishing a Policy Team

on to discuss possible next steps in an action plan. Whoever is
chairing or facilitating the meeting should summarize the areas
of agreement and recommend either proceeding to plan future
work together or ending the meeting. The entire group should
decide on whether it agrees with the recommendation.

If the group decides to proceed, the rest of the meeting should
be devoted to planning. Pay particular attention to the suggestions
in Chapter 5 on the composition and first steps of a policy team.
At a minimum the group should discuss the following points:

1. Who else needs to be involved?

2. What are some immediate next steps? Who will be respon-

sible for them?

3. What resources can you call upon, at least initially, to sup-
port your work?

4. When will you meet again? What tasks should be accom-
plished by then?

Third: Review Exercise 3-2 for pointers on your next session,
and then use the rest of the handbook to guide your subsequent
efforts.

© Center for Effective Public Policy, 1993. The National Institute of Corrections and the State Justice Institute reserve the right to reproduce, publish, translate, or
otherwise use, and to authorize others 1o publish and use all or any part of the copyrighted materials contained in this publication.
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Exercise 3-2

Getting an Established Policy Team Under Way

If your jurisdiction already has a policy group in place that is
interested in pursuing the development of policy-driven interme-
diate sanctions, we suggest the following as a way to begin:

First: Read Chapter 5, Establishing and Maintaining the Policy
Team, for some important tips on the formation and initiation of
policy groups. That chapter has excellent suggestions for plan-
ning and conducting a first meeting.

Second: One of the group’s first tasks will be to establish the
goals toward which it will direct its efforts. The statement of
those goals becomes the group’s mission statement. In order to
articulate its goals, the group first must identify common ground.
This usually takes two forms: first, the problems that the mem-
bers of the group all recognize and share a desire to address and,
second, their vision of a system that would meet their ideal
notion of criminal justice.

The following discussion questions are designed to help the
group members find the goals and vision that they share. The dis-
cussion must have a facilitator who can shepherd the group
through it, record it on a flipchart, and help the members to see
the common threads in their responses.

These questions are all designed to elicit the same informa-
tion, but each from a slightly different perspective. We suggest
that the facilitator pose them sequentially as the responses to the
preceding question wind down or cease to produce new informa-
tion, ideas, or perspectives. Add your own questions if you like,
or discard any that you do not think will work with your group.

1. Why do we need intermediate sanctions in this jurisdiction?

» What are we hoping to accomplish?
* What problems are we looking to correct?

2. What do we hope to gain from intermediate sanctions for

ourselves or our agency?
* What do we hope to gain for the whole system?

3. What would the criminal justice system here look like if

we were successful?
* What would be different?
* What would stay the same?

4, How would our jobs be different?
5. Do we have anything like intermediate sanctions in place
now? What are they?
¢ What do we like or not like about them?
6. What is the most appealing feature of intermediate
sanctions?
» What will be most appealing to others in the system:
judges, prosecutors, corrections, local government,
or the public?

Record the responses on flipcharts. It is most helpful to have
at least two flipcharts: one on which to list the “problems™ and a
second for the features of the ideal.

Go over the lists with the group. Identify the items most com-
monly mentioned. Ask the group members if they agree. Create a
second set of lists that represents the areas of agreement. Ask the
group to rank them in terms of importance.

You now have the elements from which a goal or mission state-
ment can be written. Perhaps a subcommittee could take responsi-
bility for producing a draft statement for the next meeting.

With a clearer picture of why the group is engaging in this
effort, the group can move on to discuss a work plan.

* What would we have to do to get from where we are

to our ideal?

» What would we have to know and learn?

* Who must be involved?

* Who can help us?

Third: As part of the work planning effort, the staff or the chair
should review with the group the steps of the intermediate sanc-
tions process presented in this handbook. Chapter 3, The
Intermediate Sanctions Process: Rethinking Your Criminal
Justice System, contains a discussion outline that is suitable for
conversion to overheads or for reproduction on a chart. You may
also want to reproduce it for handouts. The outline should assist
you with the presentation to your policy group.

© Center for Effective Public Policy, 1993. The National Institute of Corrections and the State Justice Institute reserve the right to reproduce, publish, translate, or
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Discussion Gutline Chapter 3

What Are Intermediate Sanctions?

I

i.

1/

A

Intermediate Sanctions Are:

A. A range of sanctioning options that permit the crafting of sentences to respond to:
» the particular circumstances of the offender and the offense; and
» the outcomes desired in the case.

B. A coherent policy to guide their use that:
* specifies goals and outcomes;
* specifies the place and purpose of every sanction within the total range; and
» ensures that the sanctions are used for the offenders for whom they were created.

Policy Is:

A. A statement of intent: Why are we engaging in this set of activities at all?
B. Instructions for how the intent is to be realized by those activities.

Intermediate Sanctions Can Be Whatever Policymakers Decide They Need and Can Afford,
Tailored:

A. To meet their goals; and
B. For their offender population.

What Does It Take to Develop a Policy-driven Range of Intermediate Sanctions?

A. Key actors in the criminal justice system must agree to regular, frank communication about the sen-
tencing practices, options, and outcomes in their jurisdiction.

B. This effort at regular communication and dialogue must be led by the bench and given the resources
needed to meet its objectives.

C. This group of key actors must educate themselves about their own system.

© Center for Effective Public Policy, 1993. The National Institute of Corrections and the State Justice Institute reserve the right to reproduce, publish, translate, or
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Discussion Outline Chapter 3

What Are Intermediate Sanctions?

. 'The key actors in the criminal justice system must assume responsibility for the implementation

and outcomes of sentencing decisions.

. The work of the policy group must be supported by needed changes in the individual agencies and

offices represented on it.

. The end result should be agreement among key policy- and decisionmakers within the jurisdiction

to some fundamental changes in the way they do business.

Six Essential Elements of the Intermediate Sanctions Process:

1. An Identified and Organized Work Group: to ensure coordinated and effective change.

2. The Availability and Use of Good Baseline Information: to establish a common understanding

about how the current system works.

3. A Continuing Process of Goal and Outcome Clarification: for clarity in definitions of outcomes

sought for both the change process and sanctions so that programs achieve desired goals.

4. A System Scanning Capability: to use existing data and establish ongoing data gathering and

analysis to monitor and evaluate proposals and programs to inform the policy development work.

5. An Ongoing Review of Policies and Practices of Individual Agencies: to determine relevant

agencies’ policies and practices and develop an understanding of how they currently interact
and how they should be changed.

6. Implementation: to put agreed-upon changes in programs and practices into place.

© Center for Effective Public Policy, 1993. The National Institute of Corrections and the State Justice Institute reserve the right to reproduce, publish, translate, or
otherwise use, and to authorize others to publish and use all or any part of the copyrighted materials contained in this publication,
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Chapter 4

Essential Ingredients for Success

Peggy McGarry

Introduction

As noted in Chapter 2, Making This Handbook Work For You, this volume is organized so that each chapter

describes a specific task or aspect of the intermediate sanctions process. This chapter considers how the work to support all of

these tasks will be accomplished, and by whom.
Thinking carefully and strategically about how this work will be done and by whom is as critical to the success

of your efforts as any other piece of the process. It is far worse to begin an undertaking of this sort, involving high-level (and very
busy) policymakers, and have it fade or fail for lack of effective follow-through, than not to start at all. You risk using up your

stock of good will, commitment, willingness, and cooperation that may be needed for future efforts of this sort.

The Essential Components of the
Intermediate Sanctions Process

The intermediate sanctions process has

several essential components:

1. The policy group or policy team—
the group of high-level policymak-
ers from the criminal justice system;
the county, city, or state legislature;
and perhaps the general public. The
goals, values, and judgments of this
decisionmaking body will guide the
entire process.

2. The activities—the set of tasks
through which the policy group will
educate itself, process information,
and make choices.

3. The product—a combination of
policies to guide the use of local
sanctions and the creation or
restructuring of sanctions to meet
the desired ends expressed in the
policies.

4, Implementation—the process of
putting into place the chosen poli-
cies and sanctioning options.

© Center for Effective Public Policy, 1993.

The National Institute of Corrections and the State
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What this list of components does
not capture is the support that is neces-
sary for the policy group to function,
engage issues and information, and cre-
ate and implement policies and pro-
grams. A number of factors determine
what kinds and levels of resources are
required to sustain this effort. These
factors include the size of the criminal

Both tangible and intangible resources
are needed to support the intermediate
sanctions process. Staff and money are
necessary, but so are trust, cooperation,
and access. Whether tangible or not, the
resources needed are expressions of the
SJundamental requirement of this endeay-
or: the full commitment of policymakers
to its success.

justice system, the extent of political
polarization or organizational competi-
tion among the key decisionmakers, and
the availability of automated data.

Both tangible and intangible resources
are needed to support the intermediate
sanctions process. Staff and money are
necessary, but so are trust, cooperation,
and access. Whether tangible or not, the

resources needed are expressions of the
fundamental requirement of this endeavor:
the full commitment of policymakers to
its success.

Staff Resources

Many of the tasks and activities asso-
ciated with this process require time and
assistance from staff. The reality in most
jurisdictions is that if the policy group
includes the right people, the members of
that group will have neither the time nor
the inclination to take care of the routine
work that must be done. That work
includes a variety of tasks:

Staff Responsibilities
Staff are likely to be responsible for:
 Developing long- and short-term work
plans and determining how each meet-
ing will assist in fulfilling them.

Work plans differ from goals and out-
comes, which the policy group itself
must determine. Work plans sketch out
the steps to get there, the key personnel,
and estimates of the time needed for
completion. These become the road
maps that let you see where you are
heading and the milestones to mark your
advance along the way. (Unlike road
maps, however, these plans are never
fixed; they must be reassessed regularly
to be sure they still make sense.)
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With work plans in place, the group
should be able to determine at what
points it should meet and to identify the
specific tasks—decisions made, infor-
mation processed, proposals approved—
it must complete to move the process
forward. Work plans make it possible to
avoid unnecessary meetings, which pro-
duce frustration and annoyance at wast-
ing time and may lead to members’
withdrawal from participation.

Making sure that meetings take place
when they are needed.

Whether meetings are held on a regular
schedule, arranged at the end of each
gathering, or called as needed, someone
must reconfirm individual calendars,
reserve the meeting place, arrange for
equipment and supplies, and invite
guests and presenters. If meetings are
held only as needed, staff may have to
decide when that point has been reached
and set a date for a meeting.

Devising the agenda for meefings.

Agendas for meetings of key decision-
makers should be created with attention
to both the meeting’s purpose and its
rhythm. A mixture of information shar-
ing, discussion, and action is most likely
to engender the sense of involvement
and empowerment that makes a group
productive.

Providing follow-up to meetings.

Follow-up takes two forms. The first
involves tending to members’ commit-
ment to the group. An unexpected
absence or multiple absences, even if
expected, should prompt a concerned
inquiry: Are there scheduling problems?
Should the regular meeting time be
changed? Is the person bored or feeling
shut out of decisionmaking? Are his or
her concerns being addressed?

The second type of follow-up is aimed
at keeping members from feeling that
they or their issues are being ignored.
It means keeping track of questions
and concerns raised during meetings,
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researching an answer or looking for
additional information afterward, and
then providing it to the group either at
or before the next meeting.

Providing the policy group with neces-
sary information.

Information is crucial to the intermedi-
ate sanctions process, as the rest of this
handbook makes clear. Staff may be
called upon to retrieve and analyze data,
and present results in a way that is use-
ful to members and responsive to their
questions and concerns.

Providing needed information to the
policy group has other dimensions.
Members may require assistance in
framing questions, understanding infor-
mation provided to them, appreciating
the limitations on readily available data
and information, and using the data
effectively to inform their policy and
program choices.

Developing proposals for policy group
action.

Although the policy group will select its
own priorities for action, it will look to
staff to develop specific details of pro-
posed policies, changes in practice,
research questions, sanctioning pro-
grams, resource reallocations, and other
areas of interest.

Producing implementation plans for
chosen actions.

Implementation planning requires care-
ful attention to both the internal effects
of proposed changes and the external
support that is required to realize them.
Staff are important to both aspects.

Internal effects might include adjust-
ments of workload from one agency to
another; a change in the daily working
relationship of agencies with each other;
a shift of responsibility (and therefore,
perhaps, of personnel) from one part of
an agency to another; or the demand for
case information at a new point in the
process.

The need for external activities is often
casier to anticipate. These include build-
ing the necessary public or key con-
stituency support, finding new or
reallocated funds or facilities, and mak-
ing sure that critical questions have
been answered before proceeding.

Approaches to Staffing the Policy Group

As the preceding description of tasks
should make clear, the persons who staff
the policy group should themselves hold
positions of considerable responsibility.
There are several approaches to providing
this needed staff support:

The Work Group Approach

The work group approach brings
together a senior staff person (a deputy
director, chief deputy, or director of plan-
ning) from each agency represented on
the policy group. Planning is done collec-
tively, with specific tasks divided among
the individuals. Because these are people
with authority in their own right, they
may be able to make decisions on behalf
of their agencies and move the process
along significantly between policy group
meetings.

There are several advantages to this
approach:

» Each member of the work group can
call on staff in his or her home
agéncy to share the work, whether it
involves doing clerical tasks, setting
up a meeting, or preparing data pre-
sentations;

A senior staff person brings to the
table extensive knowledge about the
operations of his or her agency and a
keen sense of the likely positions,
concerns, and issues of the policy-
maker(s) he or she represents; and
Through the participation of their
high-level staff in the give-and-take
of such a work group, policymakers
and the agencies they head are edu-
cated about both the system and the
intermediate sanctions process.

There may also be disadvantages:
 Accountability for completing tasks
may be toe diffuse; and
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Exhibit 4-1
Thoughts on Planning Key Meetings

1. In establishing the goals for a key meeting, consider the following questions: What are the purposes of the meeting? What are
you hoping to achieve in relation to the content and the process of the meeting?

* Content goals—What do you think is important for people to know, be exposed to, have discussed by the end of the meeting?
How much do people already know about criminal justice issues in general, intermediate sanctions in particular, their inter-
mediate sanctions team, and/or each other?

* Process goals—What messages and behaviors concerning the way (norms,; structures) this group will/should operate do you
want to establish or reinforce?

2. Who needs to establish themselves in what roles (for example, leaders, antagonists, supporters)? How might that play out
in the meeting?

3. What are people's hidden agendas, if any, and how should they be handled?

4, Who has worked together before and in what capacities? What are the interrelationships? Who is on the “inside” versus
the “outside” and how should those gaps be bridged?

5. How do the meeting goals fit into the longer term goals of the Intermediate Sanctions Team?

6. In planning the agenda for a key meeting, consider the following:

* Chronology of events—Is there a logical progression of activities? For example, do you move from general to specific or vice
versa or go back and forth? Do transitions from one agenda component to another seem smooth? Are the activities consistent
with the process development of the group? For example: activities that generate heavy conflict or personal vulnerability
should happen after group members have established some trust with each other.

» Is there a balance between lecture and presentations, participatory activities and intellectnal theory, emotional and self-
disclosing discussions? In thinking about balance, be careful not to overload people with statistics and research results. Also,
consider how you will present materials—verbally, on newsprint, or on handouts that can be read later.

» Timing—A group’s energy is generally highest in the morning, fades dramatically after lunch, and rises somewhat in the mid-
afternoon. Long presentations are deadly after lunch, so plan agenda activities in which people can participate without having
too many demands placed on them for this time slot.

» Roles—Clarify who is responsible for what and be upfront with the group. Discuss transitions and time frames. If there are
several people taking responsibility for segments of the agenda, identify the overall facilitation so there is some continuity.
Don’t give people token co-responsibility.

« Establish clear next steps—Be as specific as possible about what happens between meetings—state names, dates, and tasks—
and, when possible, identify the next meeting date.

« Expectations and evaluation—Give people time to express their concern/pleasure with the agenda so they will buy into it, and
give them an opportunity to evaluate it during the course of the meeting as well as at the end. They may well provide the
input that you need to quickly revamp the agenda to meet people’s needs better.

. 7. Consider whether the agenda accomplishes your meeting goals.

+ Is the agenda realistic in terms of time? (Everything takes longer than you expect it to.)

8. Will the physical space and environment accommodate your goals and agenda? For example; Is the setting formal or informal?
Is there enough space to break into smaller groups? Is there wall space for hanging up newsprint? Can the tables and chairs be
moved to meet your needs?
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¢ There may be a tendency for the
work group to make decisions or
explore issues independently without
sufficiently involving the policy
group.

The Coordinating Council Approach

Many jurisdictions around the country

have a criminal justice coordinating coun-
cil or planning commission whose mis-
sion encompasses systemwide planning.
These bodies typically include many of
the same policymakers who serve on the
intermediate sanctions policy group. One
way to secure staff for the intermediate
sanctions process is to give the responsi-
bility to the staff of this council.

The advantages of using staff of the

coordinating council include the following:

* These staff persons are probably
already knowledgeable about the
criminal justice system and how it
operates;

* They are familiar with the key actors
in the system and their particular
concerns and interests;

« They are more likely to be perceived
as neutral and helpful to the process
than are staff employed by one or
more separate agencies; and

* They are probably well acquainted
with the capabilities and limitations
of the jurisdiction’s information
system(s).

This kind of effort is the very reason
such councils were created, so their staff
are in some ways ideal to undertake this
work.

The following are possible concerns
about such an arrangement:

» If the process did not originate with-
in the council, the staff might resent
an additional set of duties added to
their regular ones; and

* This staff may be accustomed to a
certain set of dynamics among the
policymakers; because they cannot
believe that these can be changed,
they may be unwilling to try new
approaches.
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The Lead Agency Approach
When the idea for and leadership of
the intermediate sanctions process origi-
nates in one agency, it is often expedient
for the staffing to come from that organi-
zation as well. In our experience, howev-
er, this is the least desirable arrangement.
There certainly are benefits:
 With the clear commitment of the
agency and its leadership to the
intermediate sanctions effort, the
staff resources to get the job done
are more likely to be available.
Staff who are involved will enjoy
support and encouragement from
their superiors.

The risks, however, are considerable:

« Staff from a single agency are far
less likely to be trusted quickly or
completely by policymakers from
other organizations;

» Other agencies are excused from
investing in the effort and therefore
from building a sense of common
ownership of it;

= Staff from the lead agency will have
to struggle to achieve a system per-
spective; and

* There is a good chance that the effort
will be dismissed as a single-agency
initiative.

Having presented the potential
strengths and weakness of various
approaches to staffing, we emphasize that
no matter where the staff is located, this
endeavor will have the best chance of
success when the work is being done by
individuals with sufficient energy for it
and genuine commitment to it.

What the Staff Needs to Get This
Work Done

We have described the kinds of assis-
tance the policy group must have from
staff in order to engage the intermediate
sanctions process effectively. If it is to
provide this assistance, however, that
staff will have many needs of its own,
especially time and cooperation from
agencies and access to the leadership of
the policy team.

Time

Responsibility for this endeavor can-
not be sandwiched into or on top of a job
that already requires 50 to 60 hours'a
week. Even if several senior individuals
are sharing the responsibilities, their nor-
mal work loads must be reduced to make
time for this project. (Among othet
advantages, the work group approach of
sharing the tasks will permit the cooperat-
ing agencies to adjust their staffs’ work
loads to accommodate varying time
demands on each agency over the course
of a year.)

The amount of time required will vary
by jurisdiction, depending on its size and
complexity (e.g., whether there are both
city and county courts, city and county
councils), the overall condition of agency
budgets, and the history of cooperation
among the agencies.

By making the organizational adjust-
ments needed to make this time available
to one or more senior staff, the policy-
makers who head the affected agencies
are indicating their own commitment to
the process.

Cooperation

In order to support the intermediate
sanctions process, staff might have to be
relieved of some of their regular work
load. They also must be given the free-
dom to think beyond the concerns and
interests of the agency for which they
work and view their responsibility as
being to the larger criminal justice sys-
tem. Such a change in perspective might

In the View of One Staff Director:

“It’s itke raising an infant. It requires a
great deal of nurturing, planning ahead,
and patience. At times, it consumes all
of your time and attention. Your normal
routine is altered—the responsibility is
crushing. In the end, it is extremely
rewarding, and you’d do it all over again.”

—Mark Carey, Director of Conmmunity
Corrections, Dakota County, Minnesota



involve sharing information and re-
sources, or advocating a change in policy
or practice that diverges from the
agency’s traditional position.

Access to Leadership

No matter how dedicated and brilliant
the staff may be, there are limits to what
they can do without the participation of
the policymakers, particularly the chair of
the policy group. Staff must be able to
call on that person regularly to consult on
work plan progress, to inform him or her
of emerging difficulties (the data are not
as good as anticipated; the mayor is very
unhappy with the last series of recom-
mendations), to review meeting agendas,
to go over early resuits of the data analy-
sis, and so on. This contact can take the
form of phone conversations, formal
meetings, or lunch or breakfast meetings;
the important thing is that access be regu-
lar and easily arranged.

If the chair cannot or will not grant
staff this kind of access, then the group
should consider choosing either a new
leader or a different form of leadership,
such as cochairs.

The Time of Policymakers

There is no getting around the fact that
the intermediate sanctions process
requires time from key policymakers,
Senior agency staff’s dedication of
significant time cannot substitute for time
needed from ageney heads themselves.
The nature of the process does not lend
itself to quarterly lunch meetings.

A policy group contemplating this
effort can assume that routine business
might be accomplished through quarterly
(or monthly) lunch meetings, but only if
these are accompanied by occasional,
more extensive sessions, including full-
day or longer retreats. It takes hours of
uninterrupted time to explore how the
system functions, what is known about

current offender populations and sanc-
tioning options, and where key decision
points are. It is at these lengthier meet-
ings that critical disagreements are
acknowledged and confronted and com-
promises are devised to allow the group
to move forward.

At Jeast some of these longer sessions
should be conducted as retreats, that is,
held away from members’ offices (and
their phones). The setting should convey
the expectation that the activity is not to
be business as usual.

Other Resources

Many of the routine expenses that
accompany this kind of effort can be cov-
ered out of participating agencies’ regular
operating »udgets. These include the
costs of secretarial time, postage, print-
ing, and meeting supplies, which are typi-
cally small.

However, there are likely to be costs

that are harder to cover, including;

*» Meals for lengthy meetings and
lodging for overnight retreats.

* Fees and expenses for consultants.
The group might want consultants
for assistance with meeting facilita-
tion, information system review or
design, public opinion surveys,
design of data-gathering instruments,
or other tasks.

* The manual collection of data from
hard files or the entering of data into
an automated system. Such data may
be crucial to building a solid infor-
mation base on sentencing patterns
and the offender population.

* The purchase or design of new soft-
ware to support a more comprehen-
sive and usable data-gathering
system.

* Travel for staff and/or policymakers
to programs that interest them or to
conferences and professional meet-
ings on related topics.

Where to find these resources
Resources, whether staff or stamps,
are usually the products of determination.

The old saw, “Where there’s a will,
there’s a way,” comes to mind; the strate-
gies to find the way are as many and var-
ied as the jurisdictions looking to employ
them. We offer a few suggestions:

» Look for resources among agencies
that are part of or affected by the
criminal justice system. For example,
the county council may have won-
derful meeting space; the county
executive, a large postage budget or
a typing pool. Probation or commu-
nity corrections may have vans to
provide transportation to a retreat; an
offender may be skilled in graphics.
Court administration may have an
analyst who is a whiz at computer .
programming or data collection.
Identify all the reasons why it is in
that agency’s interest to offer assis-
tance. Offer to share the results of
your information gathering and data
analysis. Invite the agency to partici-
pate in the process.

Ask a hotel or restaurant to donate
all or part of the cost of a meal or
meeting as a public relations gesture.
The best resource of all is probably a
local public or private university.
Schools have students looking for
projects such as data collection or
data entry; they have faculty and
graduate students looking for
research opportunities. Some faculty
or administrators may have skills in
training or facilitation, public rela-
tions expertise, or other useful tal-
ents. Universities often have
conference facilities available free
or at reduced cost to public agencies.
Make a connection and explore all
of the possibilities.
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Discussion Qutline Chapter 4

Essential Ingredients for Success

I. The Success of the Intermediate Sanctions Process Requires:

* the commpitment of policymakers to engage in it and to develop and implement the policies
that result; and

» the resources to support the activities and tasks that comprise the process.

ll.  Necessary Resources Include:

A. Staff who can:
* develop long- and short-term work plans;
* make sure meetings take place when needed;
* devise agenda for those meetings;
» provide follow-up to meetings;
* provide information and conduct research;
* develop proposals for policy group action; and
» produce implementation plans.

B. Time from policymakers on the group for:
* regular policy group meetings;
* subcommittee meetings; and
* policy group retreats.

C. Funds (or in-kind donations) for:
* routine office expenses—phone, postage, printing, meeting supplies;
* meals and accommodations for lengthy meetings and retreats;
* consultants for a variety of tasks;
* manual data collection or data entry;
» purchase or design of software; and
* travel to conferences, meetings, or site visits.

Ill. Scurces of Needed Resources:

A. Staff can be secured using:
» a work group with staff from the agencies represented on the policy group;
» staff from a coordinating council or commission whose responsibilities cover these areas; and/or
* staff from one agency. :

B. In-kind donations might be sought from:
» participating or supportive agencies (for postage, clerical support, meeting space, and so on);
* hotels and restaurants (for meals and meeting space); and
° universities (for meeting space, faculty to serve as consultants, students to collect data).

© Center for Effective Public Policy, 1993. The National Institute of Corrections and the State Justice Institute reserve the right to reproduce, publish, translate, or
othenwise use, and to authorize others to publish and use all or any part of the copyrighted materials contained in this publication.
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Chapter 5

Establishing and Maintaining the Policy Team

Bill Woodward*

Introduction

The policy group or policy team is central to the intermediate sanctions process. In the previous chapter we

examined the kinds of resources that are required for this effort to succeed. This chapter looks in greater depth at the specific

techniques, the tasks and the details, that will keep the policy group engaged, committed, and energetic in their work.
Like most of the handbook, this chapter is addressed to the staff director or person who will support the work of

the policy group. However, its advice on the composition and inauguration of the policy team and its observations on useful group

norms make it critical reading for everyone involved in the leadership of an intermediate sanctions effort.

The Need for a Policy Team

You must inspire the policy team to
produce an outcome most people desire.
In this case, the outcome desired is inter-
mediate sanctions policy. The questions
for those staff who have to inspire the
policy team are: How do you form a
group? Who should be on it? How big
should it be? What should it be doing?
and, Why bother?

Let’s discuss the last first: Why bother?

* No single individual can develop
system policy.

* Without policy, things happen ran-
domly. Policy provides the big pic-
ture, the reference points to guide
actions.

* Without policy, it is unclear who
decides what a particular sanction is
supposed to do. Punish? Control?
Rehabilitate?

* An intermediate sanction cannot be
evaluated unless there is agreement
on what it is supposed to do. That is
the basis of the evaluation.

© Center for Effective Public Policy, 1993.

The National Institute of Corrections and the State
Justice Institute reserve the right to reproduce, pub-
lish, translate, or otherwise use, and to authorize
others to publish and use all or any part of the
copyrighted materials contained in this publication.

* The group is likely to have the power
not only to make policy but also to
implement the accompanying recom-
mendations for programs, practices,
and the appropriate placement of
offenders.

The answers to the rest of the ques-
tions (such as, How do you form a group?
Who should be on it?) make up the rest of
this chapter. Collectively, the answers
represent one way to put together and
maintain an effective policy team.

The chapter is divided into three
sections:

« The Principles

* The Startup

* Long-term Maintenance.

The first section, The Principles,
describes the ground rules for the plan-
ning, startup, and maintenance of a policy
group. The sections following, on the
startup and the long-term maintenance of
a group, elaborate on the principles,
describing one approach to imple- ment-
ing them. You may come up with your
own approach, adarting the principles to
meet your needs in a way that is suitable
for your jurisdiction.

The Principles
« The policy group must represent all
major points of view, system actors,
and power brokers, for example:
* Judges
* Prosecutors
* Protrial service providers
* Defense attorneys
« Probation and/or community
corrections managers
* Officials from privately run pro-
grams or sentencing options
» Jail administrators
* Chief law enforcement officers
* Legislators
* County commissioners
* Representatives from the mayor
or county executive’s office
* Directors of victim organizations
* Public representatives.
* Staff and other resources must
be available, as discussed in the
preceding chapter.
« Staff, whether in-house or contracted,
must have research, planning, and
facilitation skills.

*As the director of the Criminal Justice Division of
the Colorado Department of Public Safety, Bill
Woodward has served as a member of and staff to
many policy teams of this type. His keen insights
into, as he puts it, “the care and feeding” of a group
of policymakers who are used to being individually
the center of staff’s attention are sure to save others
from some painful learning experiences.
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* The group must use a process of
planned change.

« The group must produce products:
reports, legislation, policy recom-
mendations, data analysis.

» The group must discuss sentencing
philosophies in its deliberations.

» The emotional and physical concerns
of members must be acknowledged
and managed.

* There must be a balance between
staff and policy team members.
Neither can dominate; it must be a
team effort.

» The policy team must “scan” the
environment as well as its own
process and work. (See Exercise 5-2
in this chapter for a suggested
approach.)

» Members of the policy team who
report to another policymaker must
have the commitment of that person
to work on this problem.

» The policy group should not exceed
25 to 30 members. Use subcommit-
tees to work on difficult or special
interest problems,

The Startup
Preparation

Identify the Policy Team.

The first step is to identify the mem-
bers of the policy team. One approach is
to form a startup team of interested poli-
cymakers and staff to identify other
potential members and a chairperson, if
one has not already been appointed.

For the initial planning session, invite
interested peers from other .agencies or
branches of government, if possible.
Heterogeneous (multiagency) groups are
far more productive for the early planning.

Part of the work in identifying poten-
tial policy group members is to determine
the extent of political support for this
effort. Who will and will not support it,
and why? Do a stakeholder Power
Analysis or comparable exercise. (See
Exercise 5-3 in this chapter for a suggest-
ed approach.) This will help to identify
who needs to be on the team and wh
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might be more useful to your efforts as a
supportive nonmember; who needs to be
kept informed and who will oppose the
effort, no matter what. The exercise may
also suggest strategies for handling rela-
tionships with external groups and agen-
cies and powerful policymakers not on
the team, It will certainly begin to frame
the job that lies ahead.

The main criteria in choosing mem-
bers are, first, their power and influence
with their peers and the larger commu-
nity; and second, their openness to ideas
and new ways of looking at old prob-
lems. Selecting individuals on the basis
of ideology alone typically is not a good
criterion.

In identifying a chair, look for these
same strengths, combined with broad
respect among other policymakers and a
cooperative leadership style.

Staff should attend startup meetings.

Identify a Staff.

The ideai staff will include a full-time
director, a full-time researcher, and at
least a half-time clerical position. Justice
cannot be done to this process without
such staffing. (Chapter 4, Essential
Ingredients for Success, suggests possible
sources for this kind of staff support.)

Contact Each Potential Member.

Do this yourself if possible. Describe
the policy process, Identify other mem-
bers being considered. Ask about their
interest in serving.

If the person is a likely member of the
policy group, conduct a full interview.
This is important for two reasons: First,
you want to know as much as possible
about this person either before he or she
is-appointed or, at the very least, before
the group meets. The more information
available about who the group really is,
the greater the chances of success.
Second, the responses to the questions
become the focus of your first team-
building session once the group starts to
meet: Staff presents to the policy team the
range of responses to the first eight ques-

tions listed below. This should produce a
good discussion about the direction of the
effort, possible outcomes, likely pitfalls,
and opportunities.

Questions to ask include:

1. What interests you about this
project?

What are your hopes for this
project?

3. What are your fears for this project?
(If members seem unaware of the
risks they are taking in joining the
team, be sute to point them out.)

4. What are reasonable goals for the
first year of the project?

5. What do you expect the staff to do?

6. Does the group appear balanced to
you? How would you change it?

7. Should we be doing this? Why?

8. What meeting dates/times are best
for your schedule?

9. Is there anyone in this group with
whom you cannot work?

10. (If applicable) To what extent do
you have the support of your supe-
rior for your work in this area?

=

If the group is not appointed yet, add
these questions:
11. Tjo you want to be considered for
this group?
12. Are there others who should be
contacted to be in this group?

Prepare the Members of the Group.
Provide prospective members with
materials and a reading list. Provide easy

access to the staff.

Get Them Appointed Officially.

One way to gain the commitment of
group members is to create an important
public context for their work. Once the
composition of the group has been
agreed on, have the members appointed
officially. The more “official” the group,
the greater its legitimacy and authority.
Go to the highest leadership in the juris-
diction for the appointments (county
commissioners, governor, city council,
mayor, state legislative leadership, or the
presiding judge).



Have certificates of appointment
printed and arrange for press coverage
and photographs.

First Steps

Scan the Environment.

Before the group begins work on the
foundation of its efforts (the mission,
goals, and objectives), it must understand
the environment in which it works.
Everyone knows about the environment
from his or her own perspective; an orga-
nized process of scanning the environ-
ment, conducted as a group task or
exercise, is a method for compiling all of
the individual perspectives of the policy
group members into a total picture. (See
Exercise 5-2 in this chapter for one sug-
gested way to do this.)

Agree on a Mission Statement, Goals,
and Objectives.

The mission statement must stir the
imagination and focus the team’s
resources. It should be proactive; a reac-
tive mission will hold back the team.
There must be some risk in the mission.
Without risk, everyone plays it safe, and
little is accomplished.

Goals are the specific “end events” at
which you wish to arrive. A goal is
focused on addressing specific problems
before they get too big. Goals may break
down large problems into a series of man-
ageable ones.

Objectives are the measures used
to ensure that you reach each goal.
Objectives should be stated in measurable
terms.

Operate by Consensus.

Consensus is not compromise, nor
abdication, nor winning so that others
lose. Rather, consensus is an agreement
with others that may not be an ideal solu-
tion, but is a result that all can “live with.”

Agree on Rules for the Group and Keep
Them Simple.

* One person speaks at a time.

« No side conversations.

+ No cheap shots.

* No war stories.

» Work for consensus.

* Parochial interests are left at home.

Get consensus on these rules—your
first consensus!

Agree on the Role of Staff.

Many things influence the role staff
will play with a policy group. The senior-
ity of the staff, their “home”™ agency (see
Chapter 4, Essential Ingredients for
Success, for different approaches to
staffing), the skills and style of the chair,
and the dynamics within the group are
just a few of the likely factors.

Staff may serve as full members of the
group—participating in all discussions,
voicing opinions, agreeing to consensus
decisions. Or staff may be valuable
resource people who offer knowledge
when asked but whose primary responsi-
bilities lie in the preparation for meetings,
not in participation. There are, of course,
all manner of variations and combinations
of these two basic models.

Another basic issue in this area is the
relationship that staff will have with indi-
vidual members of the policy team. For
example, are staff available to do research
or prepare materials at the request of
members?

In some groups, staff also serve as
facilitators of meetings and discussions.

Doing Business

Facilitate Meetings.

A facilitator, as the term indicates,
helps a group to have a smoother and
more productive meeting. It is a critical
role within a group and ought not to be
left to the chair,

The staff director should get formai
training as a facilitator if at all possible.
Until then, he or she should follow
these rules:

1. Make clear that you cannot take
sides, and invite the group to let you
know any time they believe that you
are taking sides. This does not mean
that you cannot advocate a point of
view from time to time, as long as
you note that it is your personal
opinion or you have the data to sup-
port your idea.

2. After a series of exchanges on an
issue among team members, sum-
marize what you have heard to the
satisfaction of those wlo had the
discussion. This neutral summary is
especially important when issues
become emotional.

3. When members start repeating
themselves, actively listen to their
statements. That is, paraphrase their
statements to their satisfaction.

4. Use a flipchart to record key points
during a discussion. This helps to
keep the discussion focused and
remind participants of ground that
has already been covered. A second
flipchart can be useful for noting
other things that come up during
discussion: tasks to be done, ques-
tions to be examined or researched,
or points of agreement.

. Record what is said verbatim on
flipcharts. Do not interpret what
you hear.

6. Avoid surprises. Learn to anticipate
what people will say and doina
meeting by getting to know every
member of the group. You do not
know your group until you can
pretty much predict what will hap-
pen in a policy group meeting.

7. Notice emotions. They give you a
clue to where the energy of the
group resides. Follow this tension
thread, as it usually leads to peo-
ple’s anxiety about some risk they
are taking. Help them find a way to
reduce this risk.

(¥
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Create Opportunities for Social
Interaction.

The ideal for any group engaged in
this type of effort is that members will
develop loyalty to the group, respect and
listen to each other, and trust one another
enough to take risks together. The staff
must provide them with the occasions to
build those relationships.

Whenever possible, schedule meetings
around mealtime. If resources do not per-
mit a meal, encourage members to
“brown bag” it: They bring in the food,
the staff offers drinks and maybe a
dessert. This builds in time—even if it is
short—for chatting and sharing. Organize
cocktails, soft drinks, and snacks after a
late day meeting.

To accommodate the group’s need for
extended periods of discussion, schedule
some meetings in a retreat-like setting,
away from offices and phones. Be sure
that some social activities are included in
these retreat sessions: a cocktail hour, a
picnic lunch, or a barbecue dinner—any
event that allows people to interact in an
informal way beyond their usual patterns.

One Policy Group's Experience:

“It took us two meetings to get together
as a group. Nonsymposium paiticipants
had to catch up both nformationally and
sociaily. We struggled with a work plan
outline. It appeared that we needed to
know whkere we were headed and be
confident that the work plan would get us
there, Intermingling long-term rewards
(e.g., developing a policy framework) with
short-term outcomes (e.g., problem iden-
tification) proved to be important in keep-
ing people’s energy and momentum. In
refrospect, the process of struggling was
far more important than what we were
struggling with. Increased ownership,
intsrest, and commitment to work on sys-
tem problems have resulted.”

—Mark Carey, Director of Community
Corrections, Dakota County, Minnesota; excerpt

from the Intermediate Sanctions Project
Newsletter
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Collect and Analyze Data.

You cannot resolve many of the issues
to be confronted by the policy group
without some original research. Use a
subcommittee of the policy group to help
frame the questions and advise on the
methodology.

Understand and Use a Planned-Change
Process.

You will need a deliberate strategy for
using data and analysis to accomplish the
goals of the policy group. You will work
more efficiently if you follow a planned-
change process. Here are the essentials:

1. Describe the problem. This is best
done in terms of a gap between
what is desired (as portrayed in the
mission statement and goals) and
what currently exists.

2. Decide on the criteria that will
guide the assessment and choice of
options to solve the problem and
meet the goal.

3. Brainstorin policy options (offering
no criticism) and select the best 20
percent for further study.

4. Apply the criteria to the options and

select the best.
. Implement the options selected.
. Monitor the outcome,
7. Redefine the problem.

O\ n

Build in Some Accomplishments Early in
the Process.

As you begin the tasks of the interme-
diate sanctions process, look for places
where the group can identify problems
and work on some immediate solutions.
During the system-mapping work, for
example, the group may come upon
glitches, holdups, or gaps in case process-
ing that affect other parts of the system.
Let the group work on those glitches if it
is so inclined. So much of the early part
of the process is education and conversa-
tion; the group typically needs some con-
crete tasks to keep its energy level high.

Write Reports.

Both the process and the products of
the group must be documented. Staff
could be responsible for tracking progress
through regular minutes of the group.
Other products, such as draft legislation
and policy or issue papers, may be pro-
duced either by staff or by policy team
members. These reports should include
an executive summary.

Supervise the Work.

Staff must have regular access to the
chair of the policy group to assess the
progress and direction of the work to
be done.

Long-term Maintenance

Institutionalize the group.

If the policy group and the intermedi-
ate sanctions effort are effective, it may
make sense to secure the group’s status
by making it a permanent, funded body
within an established agency or larger
body.

Making the team a part of a larger
established body may be necessary for
other reasons. It may be the only way to
access staff support or other resources.
Being formally designated as a committee
or task force of an existing group may
confer needed legitimacy or reduce poten-
tial conflict with other policymakers.
Keeping major coordination efforts
housed in the same agency has the added
benefit of ensuring that they share direc-
tion and that their work is complementary.

Build meeting agendas.

Use all suggestions and comments
from meetings and discussions to drive
the agenda for the next meeting. The
chair and staff should discuss the order of
the agenda and the work to be done for
each item.



Be sure to articulate liow each item on
the proposed agenda relates o the group’s
mission, goals, or objectives.

Address turnover in the team’s
membership.

The chair of the team should be ready
to suggest replacements to the policy
group whenever a team member leaves.
It is important to get new members
appointed as quickly as possible. The
chair, other members, and staff should
spend as much time as necessary with
replacements to bring them up to speed
and help them establish rapport with the
rest of the group.

Maintain legitimacy in the criminal
Justice community.

If legitimacy is lost, the group must
find out why and develop a list of options
for restoring it. Losing legitimacy with
any major group or person in the criminal
justice community may not seem impor-
tant at the time, but, if this occurs, the
policy group can be severely undermined.

Repeat earlier activities.

To ensure that the group continues to
work well, repeat some of the activities
from early in the group’s development:

* Review the group’s mission, goals, and
objectives.

At least once a year, group members
should prioritize their goals and objec-
tives for the group on an individual,
private basis. On the basis of these
individual exercises, the group should
discuss such issues as: Should we
change what we are doing? How well
have we done what we wanted to do?
Do we have the resources to do what we
are doing now? If we want to do more,
where will we get the resources?

e Repeat the individual interviews with
group menibers a! least annually.

These interviews may reveal problems
that lie beneath the surface. Use the list

of questions from the first year, adding
guestions that seem appropriate to what
the group is engaged in at the time.

® Repeat the team-building exercise.

Use the interview results in the same
way. This can function as a group
“checkup” or report card to itself.

e Redo the environmental scan at least
annually.

Remain alert to conflicts and misunder-
standings within the group.

Groups experience predictable issues
and stages. Some basic group thecry
follows:

Groups generally develop well and do
good work after they have worked out
three major issues:

Inclusion. Who is included? Who is
excluded? Who wants to be included
who is not now being inciuded? (Clue:
“T wasn’t at that meeting!”)

Control. Who is in control? Who wants
to be controlled? Who wants to control?
(Clue: “Why wasn’t I asked about that?”)

Liking. Who likes whom? (Clue: “T
thought we were friends!”)

Groups normally progress through
four stages, which are similar to those of
a child growing to adulthood. Expect
each of these stages to occur in any group
process. If they do not, talk to people
about why they think they are not occur-
ring. It may be that you have simply
missed them. If this is not the case, deter-
mine what needs to be done to help the
group grow. The four stages are:

Forming. This is the infancy of the
group. Confusion and anxiety abound as
different styles and needs become evi-
dent. Depending on tolerance for ambi-
guity, this first stage may be pleasant
and smooth or intense and frustrating.

Storming. This is adolescence.
Regardless of how clear the task or the
structure of the group, group members
will generally attack leadership, either
directly or through acts of nonsupport.
To get past this stage, members must
stop reacting and start initiating, taking
risks of their own for the good of the
group as a whole.

Norming and Performing. This is adult-
hood. The group pulls together into a
coherent whole, not simply a collection
of individuals. Now the group is ready
to work toward its goals. Solving a
problem or reaching consensus provides
a powerful motivator to continue to
work together.

Transforming. When the purpose of the
group has been achieved, it is time either
for transformation into a new structure
or for the group to disband. Failure of
the group to recognize that the life of the
current group has come to an end will
lead to a hollow, unfinished feeling.

Produce regular reports.

Regular papers, legislation, and
reports must be a product of the policy
group. Each document must be thorough-
ly reviewed and approved by the policy
group. Minority reports may be useful if
consensus is not possible.

Conclusion

One of the most difficult aspects of
developing a principled approach to inter-
mediate sanctions policy is that there is
typically no forum for addressing sentenc-
ing issues on a systemwide basis. The
formation of a policy group as described
in this chapter provides such a forum, as
well as a vehicle for change. As such, it is
one of the most critical elements in devel-
oping intermediate sanctions policy. It is
hoped that the information, suggestions,
and exercises provided in this chapter will
be of assistance as individual jurisdictions
face the challenge of developing and
using intermediate sanctions.
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Exercise 5-1

Building a Policy Team

Staff posts around the meeting room a single sheet of
newsprint for each of the first eight questions listed under the
subheading of this chapter, “Contact each potential member.”
Each sheet lists all of the responses to that question from the
members of the group (unattributed, of course). You are provid-
ing the group with its first “picture” of itself.

Use each set of responses for the discussion of a particular
topic. For example, discuss the list of “hopes for this project” as
the basis of a mission statement. The list of fears becomes the set
of risks that the group collectively faces. How might the project
ameliorate those risks in the way that it conducts its business?

Begin discussion of each topic with a request for additions.
Consider the individual items. Note those that are common to
most or all respondents. Is there general agreement, items that
need to be added, or are you identifying areas that will need fur-
ther work to achieve consensus?

At the end of this exercise you should have a rough outline of
the mission statement and goals, some operating procedures and
norms around the conduct of business and the role of staff, and
the beginning of a work plan.

After the meeting, send these products, in rough outline and in
a more polished form, to all team members for their response.

© Center for Effective Public Policy, 1993. The National Institute of Corrections and the State Justice Institute reserve the right to reproduce, publish, translate, or
otherwise use, and to authorize others to publish and use all or any part of the copyrighted materials contained in this publication.
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Exercise 5-2

Conducting an Environmental Scan

The purpose of an environmental scan is to be sure that the
policy team does not overlook major issues of influence as it sets
about its work. The compilation of all of the team members’ per-
spectives creates a rich and detailed picture of the environment
under which the team is operating.

The environmental scan seeks the major “ideas in good cur-
rency” that dominate criminal justice policy. Ideas in good cur-
rency are those concepts or ideas that influence current
philosophy, practice, and resource allocation. Examples include
the interest in science and math after Sputnik in the late 1950s;
civil rights in the 1960s; energy in the 1970s; and reduced regula-
tion in the 1980s.

Although there are both major and minor ideas in good cur-
rency, there are generally only 10 to 12 major ideas at any given
time. However, there can be several minor ideas in good curren-
cy within each major one. When energy conservation was big in
the late 1970s, there were a lot of minor ideas in good currency,
such as windmills, solar collectors, chemical storage of energy,
and oil shale.

Ideas in good currency are generally classified as latent, cur-
rent, peaked, or institutionalized.

« Latent ideas are just beginning to be noticed and have not

yet started to drive resources.

» Current ideas are those that are currently driving resources.
+ Peaked ideas are those that probably will not be the cause

of any incremental increases in resources.

« Institutionalized ideas are those that have stabilized with

a given resource base.

To conduct your own environmental scan:

1.

First, brainstorm those ideas in good currency that relate
to the criminal justice system and that may have an impact
on what you are doing.

. Next, select 10 to 12 items on the list to represent your list

of major ideas in good currency. Consider the remainder of
your list as minor ideas in good currency, and find places
for them under the list of major ideas.

. Review the list of major ideas and identify each as a latent,

current, peaked, or institutionalized idea.

4, Finally, prioritize the major ideas. Using this priority list-

ing, select those ideas that the team wants to incorporate
into its plan for action.

© Center for Effective Public Policy, 1993. The National Institute of Corrections and the State Justice Institute reserve the right to reproduce, publish, translate, or
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Exercise 5-3

Conducting a Power Analysis

1. The team begins by brainstorming a list of all those people
who the team members anticipate will either support or oppose
its work. The list should encompass specific individuals as
well as groups. Some people may be listed both individually
and as a member of a group, in those cases in which the indi-
vidual also acts ontside the context of their group. (Keep in
mind the ground rules: No negative comments while the
names go up on the list!)

2. Next, consolidate the list by coming to a consensus on the top
20 percent—those with the most influence on your work.
Review this list and select an appropriate number of people to
serve on your policy board. You can end the power analysis
here if you choose. But to more clearly understand why you
may want certain people on the board, continue on with the
next step.

3. Arrange all of the names on your original list on a chart like
the one below. It is recommended that this be done using a
flipchart or a large white board.

Names Power Saliency | Position Total*
0-3) (0-3) (-3 to +3)
Joan L. 3 1 -3 -9%
Defense 1 3 2 6*
Attorneys

Jose H. 0 3 3 0%
Etc.
Total gpokaksk Hdeoksgecksk deskbokok _3*
Score

* The total is calculated by multiplying across the columns.

Calculating the Power Analysis Scores

Determine the power score, saliency score, position score, and

total score for each person or group listed.

The power score is arrived at by determining the group con-
sensus about how powerful this person is, without regard to his

or her position on your work. Both formal and informal power
should be taken into consideration.

The saliency score is arrived at by determining the group
consensus on the relative importance of this project in relation to
the person’s other work. This helps you gauge whether the per-
son is too busy with other things to be of much help or hindrance
to your efforts.

The position score reflects the group’s assessment of the per-
son’s position on intermediate sanctions (i.e., strongly in favor
[+3], strongly opposed [-3]).

Interpreting the Power Analysis Scores

To calculate total scores, multiply the power score by the
saliency score by the position score. A “0” score in any box
results in a total score of “0.” These individuals probably should
not be considered for membership on the policy group.

Those with high negative scores (-18 and above) must be con-
sidered for membership on the policy team. It is risky not to
include these people on the team; if you do not include iiiem, you
must consider including either someone with significant
influence over the person or group or someone who can beat
them in a fight.

Those with high positive scores (+18 and above) should also
be considered for membership on the policy team.

Those with average scores (either positive or negative
scores in the 8—12 range) should be considered as well, but a
different strategy should be considered for each. Use the par-
ticipation on the team of those with average negative scores to
educate them. Including people with an average positive score
will offer you the opportunity to strengthen their overall score
by increasing their saliency score (i.e., you can get them excit-
ed about the project).

If your power analysis results in an overall negative total
score, you can be confident that you will have a lot of work to do
on marketing your project. Use the individual scores as a guide
to direct your efforts. On the other hand, an overall positive total
score on the power analysis tells you that the team is starting off
with a lead. Be careful to keep that lead and not lose ground as
you proceed!

© Center for Effective Public Policy, 1993. The National Institute of Corrections and the State Justice Institute reserve the right to reproduce, publish, translate, or
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Chapter 6

Defining a Continuum of Sanctions: Some
Research and Policy Development implications

Alan T. Harland*

Introduction

The issues, concepts, and analyses described in this handbook are, with one exception, neither new nor unique.

They are, rather, presented together as a process in a way that we hope is new and more helpful.
The exception is this chapter. The concept of a continuum of sanctions has, until now, been explored in only a limited

Sfashion. Jurisdictions and agencies have experimented with the notion of continuums of punitiveness, of control, or of services. In this

project, we have tried to explore the notion of a continuum of sanctions that is inultidimensional, that captures the intensity as well as

the purpose of sanctions, and that addresses the multiplicity of purposes that any range of intermediate sanctions embodies.

In this chapter, Alan Harland has taken those discussions and explorations to develop a cogent new way 1o

understand the whole concept of intermediate sanctions.

Pressure to Expand the Range of
Intermediate Sanctions

In an era in which alarm over public
safety and the fiscal constraints upon gov-
ernment’s capacity to respond both seem
to be worsening, the criminal justice sys-
tem’s heavy reliance on the polar
extrernes of routine probation and tradi-
tional forms of incarceration has come
under extensive scrutiny and criticism.
Fears about inadequate control and pun-
ishment of high-risk probationers on the
one hand and concern about the ineffec-
tiveness, unconstitutional crowding, and
soaring construction and maintenance
costs of penal institutions on the other
have prompted widespread calls for more
extensive development and use of mid-
range, “intermediate” sanctions. This is
usually understood to mean doing some-
thing between sentencing or revoking
offenders to prison or jail and releasing
them into the community under negligible
probationary constraints.

© Center for Effective Public Policy, 1993.

The National Institute of Corrections and the State
Justice Institute reserve the right to reproduce, pub-
lish, translate, or otherwise use, and to authorize
others to publish and use all or any part of the
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Advocacy for expanding the range of
intermediate sanctions has emerged from
a broad alliance of critics from all shades
of the professional, political, and aca-
demic spectrum. It has been met by rapid
proliferation of a “new generation of
alternatives,” such as boot caiips, day
treatment and day-reporting cernters,

Increasing the range of choices expands
the prospect of improving sanctioning
practices, but it also makes the task of
deciding on the “right” response to crim-
inal conduct an even more complex and
challenging proposition than in the past.

intensive supervision probation and
parole programs, day fines, and home
arrest/electronic monitoring, as well as by
expansion and consolidation of earlier
approaches, such as community service,
restitution, and traditional therapeutic and
other treatment interventions,

Need for Structured Expansion
Although expanding options is a vital
first step toward the rational assessment
and allocation of sanctions, a central
premise of much recent discussion is that

expansion alone is not enough, and,
indeed, that it may ultimately be counter-
productive for jurisdictions simply to
generate a multitude of sentencing and
revocation options. Attention is increas-
ingly being drawn to the danger that,
without clear guidance to structure discre-
tion as to how and for whom the variety
of sanctions might best be applied, such
expansion may make the decisionmaker’s
task even more difficult and confusing,
leaving greater chance for idiosyncratic
and otherwise inappropriate results.
Increasing the range of choices expands
the prospect of improving sanctioning
practices, but it also makes the task of
deciding on the “right” response to crimi-
nal conduct an even more complex and
challenging proposition than in the past.
Expansion of options without clear
definition and a corresponding set of prin-
ciples and standards to guide in their
selection, application, and evaluation
raises the threat of faddish adoption and

*Alan Harland is Associate Professor of Criminal
Justice at Temple University in Philadelphia,
Pennsylvania. In addition to his teaching, research,
and writing, he is actively involved in the field, pro-
viding technical assistance and training to probation
and other criminal justice agencies and organiza-
tions around the country.



unstructured discretionary use (and
abuse) of intermediate sanctions. This, in
turn, escalates the risk of applying the
sanctions to inappropriate target popula-
tions and the corollary dangers of weak-
ening their public safety impact and
threatening their integrity and credibility
through net-widening, cost overruns,
breaches of desert principles, inequity,
and undue disparity. These dangers are of
more concern, as the types of intermedi-
ate sanctions being introduced become
more and more onerous in striving to
approximate the punitiveness and control
associated with the terms of incarceration
with which they are being designed to
compeie.

The challenge, therefore, is not simply
to meet a need for more sanctioning
options, but to develop options that will
have clear relevance and credibility in the
eyes of the practitioners and policymak-
ers on whose understanding and support
their long-term survival and success
depend. This snggests a need to expand
options in a comprehensive, principled,
and highly goal-centered way, being wary
of repeating the frustrations and failures
so widely documented in earlier alterna-
tives efforts. This requires an awareness
and high level of systematic attention to
well-conceived and articulated develop-
ment, implementation, monitoring, and
evaluation strategies. In short, we must
approach the task as an information-
driven process of planned change, rather
than the crisis-oriented, bandage fashion
in which sanctioning options have so
often and so unsuccessfully been intro-
duced in the past.

Emergence of the Concept of a
Continuum of Sanctions

Recognition of the potential dangers
of haphazard development and use of an
increasingly diverse array of intermediate
sanctions has led to calls for development
efforts that go beyond simply creating
more options. Emphasis is placed instead
upon the far more complex undertaking
of establishing a continuum of sanc-
tions. The importance of considering
sentencing and revocation decisions in

36

terms of a continuum of choices is a
theme that has been emphasized recently
in both the professional and academic lit-
erature on sentencing and intermediate
sanctions, and it has attracted the highest
levels of political attention. As is the case
with so many other popular concepts in
the criminal justice business, the ease
with which an idea slips into common
parlance bears no relation to a consensus
on its essential meaning and significance.
The expression “continuum of sanctions”
is no exception: it is frequently used and
misunderstood to mean simply a list or

The challenge, therefore, is not simply
to meet a need for more sanctioning
options, but to develop options that will
have clear relevance and credibility in
the eyes of the practitioners and policy-
makers on whose understanding and
support their long-term survival and
success depend. This suggests a need to
expand options in a comprehensive,
principled, and highly goal-centered
way, being wary of repeating the frus-
trations and failures so widely docu-
mented in earlier alternatives efforts.

menu of criminal penalties or, more typi-
cally, correctional programs, such as the
boot camps and others already mentioned.

The balance of this discussion will be
concerned with the important difference
between developing a wide-ranging list
or menu of options and the far more
difficult but potentiaily more vital task of
constructing and applying a continuum
of sanctions. More specifically, the focus
here will be on what the idea of a contin-
uum of sanctions means, and why the
concept is potentially important and help-
ful to those interested in improving sen-
tencing and correctional policy and
practice, especially to those faced with
difficult choices about recommending or
imposing sanctions in an individual case
or adopting or implementing them at a
program or policy level.

Defining Basic Terms

The dictionary definition of “‘sanc-
tions” is: “Coercive measures or interven-
tions taken to enforce socictal standards.”
The dictionary definition of the term
“continuum” identifies its basic character-
istic as an ordering or grading on the
basis of some fundamental common
feature, Combining the two, the result is
as follows:

"A continuwm of sanctions is a variety
of coercive measures taken to enforce
societal standards, ordered on the basis
of a fundamental common feature."

An obvious aim behind the grading
and scaling of sanctions, implicit in the
continuum idea of providing some sense
of order or sequence for their use, is to
make it easier for judges and others to
compare and make more rational deci-
sions about the different options. Clarity
on the basis for ordering sanctions will
make it more likely that those selected
will achieve expected goals and will
facilitate decisions about interchangeabil-
ity or equivalence of intermediate sanc-
tions with terms of incarceration and with
each other. Understanding the continuum
concept, therefore, suggests the need for
clarification in at least three areas.

* First, what is the precise nature and
scope of the coercive measures
embraced by the term “sanctions”?

* Second, by which essential common
features (dimensions) might judges
and other key decisionmakers find it
most helpful to order the various
sanctions on the list?

* Third, what techniques or methods
might best be employed to scale and
grade sanctions according to each of
the dimensions identified?

The first question addresses the range
and complexity of sanctioning options
available. The other two questions, one
conceptual and one methodological, fur-
ther frame the tasks required to move
beyond an undifferentiated list of sanc-
tions to a continuum.



Clarifying Items on the Sanctions Menu

Figure 6-1 summarizes the typical
range of coercive measures or intervention
possibilities in most jurisdictions and illus-
trates the sizable number of alternatives
that may compete for the decisionmaker’s
attention in any given case. Fleshed out to
reflect the actual legal and practical cir-
cumstances of an individual jurisdiction,
this kind of list could serve as a checklist
in a bench book for judges, for probation
presentence investigators preparing recom-
mendations, or for defense-based advo-
cates preparing client-specific sentencing
plans. It could also stand as a summary
table of contents for the more detailed
descriptive accounts of sentencing options
that such a reference work would provide.

An essential starting point in the devel-
opment of a continuum of sanctions and
the pursuit of a more rational approach to
their use is that the options outlined in
Figure 6-1 be defined and understood as
thoroughly as possible. This suggests the
need for extended discussion among key
decisionmakers, aimed at establishing a
shared vocabulary and thorough baseline
understanding of precisely what options
are in use or potentially available and
exactly what each one entails, Before it is
possible to move from an unstructured
array to a more organized continuum of
sequenced and scaled alternatives, we
must first develop a detailed grasp of what
is on the current menu. Judges and legisla-
tors are often woefuily unfamiliar with the
specifics of many of the options available
in their own courts and communities. By
fully identifying and defining the range of
options available to sentencing authorities,
judgments can be made about whether and
to what extent they are equivalent or inter-
changeable in any significant way, and
how likely they are to satisfy any or all of
the major goals of the decisionmakers
involved. The definitional task requires
recognizing that:

« Intermediate sanctions can be inter-

preted to include a far broader range
of choices than the more narrow term

“intermediate punishments,” and the
difference is of far more than semantic
importance. (For a more detailed dis-
cussion of this issue, see Sanctions
vs, Punishments, following this
chapter.)

* Both sanctions and punishments can
usefully be distinguished from the
programs {e.g., boot camps) of which
they are a component and the agen-
cies (e.g., probation) that administer
them. (For a more detailed discus-
sion of this issve, see Programs vs.
Their Component Sanctions, follow-
ing this chapter.)

Moving from a List to a Continuum:
Goals of Sanctioning Authorities

As they are faced with a growing
number of choices, the need for clear
information and guidance about the pre-
cise nature of the various options and the
likelikood of their satisfying different
sentencing goals becomes an obvious pri-
ority for both policy-level and case-level
decisionmakers. Clarity of purposes/goals
is an obvious precursor to any meaningful
assessment, comparison, and evaluation
of the strengths and weaknesses of differ-
ent sanctions. Selection and application
of any of the listed options will be driven
by a belief that it is reasonably compati-
ble with the decisionmaker’s dominant
values and goals.

Consequently, in addition to being
well informed about the operational
aspects of sanctions available to them,
practitioners and policymakers must
also be clear about the essential fears
and concerns to which their decisions
about sanctioning choices are intended
to respond. If one believes, along with
Morris and Tonry (Norval Morris and
Michael Tonry, Between Prison and
Probation: Intermediate Punishments in
a Rational Sentencing System, Oxford:
Oxford University Press, 1999), that
sentences can be devised that are equiv-
alent to imprisonment (or to each other),
the question becomes, on what measures
of equivalence or interchangeability

might the various sanctioning options
best be scaled and graded to help deci-
sionmakers (such as judges) choose
rationally among and between them?

Surprisingly little attention has been
paid to the issue of scaling criminal
penalties in such a way as to aid decision-
makers in judging how well they are like-
ly to work at all and in relation to each
other. Recent efforts to respond to the
need for guidance with respect to inter-
mediate sanctions have focused heavily
on ways to grade them in terms of their
weight or value on a scale of severity or
onerousness. Among the most frequently
applied attempts along these lines have
been the efforts of day fines advocates to
assign “units of punishment” to offenses
rather than fixing dolar amounts, so that
offenders of different financial means
would be assessed the same number of
punishment units for similar offenses but
would satisfy them in terms of their indi-
vidual payment abilities (each might be
required, for example, to pay a day’s
income for each unit assessed).

Some have challenged the notion that
scaling and fixing exchange rates for dif-
ferent sanctions to assure equality of
severity or suffering is of primary impor-
tance. It has been suggested that sanctions
might be more usefully and realistically
scaled, and equivalencies gauged, in terms
of their value (or perceived value) in satis-
fying broader, more functional system
goals, rather than on their ability to satisfy
purely retributive demands for assuring
that comparable levels of pain be inflicted
on offenders committing similar offenses.
The decisionmakers instead might call for
an ordering that allows ready comparison
of the different options in Figure 6-1, not
only in terms of how much pain and suf-
fering each represents, but also on the
basis of their perceived or demonstrated
value as techniques for controlling the rate
of crime (value as a general deterrent
measure) or recidivism (value as a reha-
bilitative, incapacitative, or specific deter-
rent measure).
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Figure 6-1

Summary Listing of Coercive Measures and Sanctioning Options

Paid employment requirements

“Yqarning Measures Admonishment/cautioning [administrative; judicial]
| [Notice of consequences of subsequent Suspended execution or imposition of sentence
* wrongdoing]}
Injunitive Measures Travel [e.g., from jurisdiction; to specific criminogenic spots}
[Bam;‘,ing legal conduct] Association [e.g., with other offenders]
; Driving
Possession of weapons
Use of alcohol
Professional activity [e.g., disbarment]
Fcenomic Measures Restitution
- Costs
' Fees
k Forfeitures
Support payments
Fines [standard; day fines]
‘Work;related Measures Community service [individual placement; work crew]

Edecsition-related Measures

Academic [e.g., basic literacy, GED]

Vocational training
Life skills training

Physical and Mental Health Treatment
Measures

Psychological/psychiatric

Chemical [e.g., methadone; psychoactive drugs]
Surgical [e.g., acupuncture drug treatment]

Physical Confinement Measures

Partial or intermittent
confinement

Home curfew

Day treatment center

Halfway house

Restitution center

Weekend detention facility/jail

Outpatient treatment facility [e.g., drug/mental health]

Fuli/continuous
confinement

Full home/house arrest

Mental hospital

Other residential treatment facility [e.g.; drug/alcohol}
Boot camp

Detention facility

Jail

Prison

Monitoring/ Compliance Measures
[May be attached to all other sanctions]

Required of the offender

Mail reporting

Electronic monitoring [telephone check-in; active electronic
monitoring device)

Face-to-face reporting

Urine analysis [random; routine]

Required of the
monitoring agent

Criminal records checks

Sentence compliance checks [e.g., on payment of monetary sanctions;
attendance/performance at treatment, work, or educational sites]
Third-party checks [family, employer, surety, service/treatment
provider; via mail, telephone, in person]

Direct surveillance/observation [random/routine visits and possibly
search; at home, work, institution, or elsewhere]

Electronic monitoring [regular phone checks and/or passive moni-
toring device—currently used with home curfew or house arrest, but
could track movement more widely as technology develops]
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In addition to traditional retributive
and utilitarian preventive aims, scaling
and comparison could also proceed along
a restorative dimension, based on the
value of different sanctions in terms of
their ability to address goals such as
reparation to the victim, community, or
society. The term “accountability”—in
the sense of holding offenders account-
able for their crimes—is also used widely,
especially in juvenile justice restitution
circles, as if it were an independent goal
of criminal sanctions. In my view, this
term is often only a code word for retri-
bution or a rephrasing of the desire to
make offenders “pay” for their crimes,
which can mean either pay in the sense of
suffer (retribution) or pay in the sense of
compensate (reparation). In either case,
conceptual clarity and intellectual integ-
rity are better served by using the more
specific underlying terms.

As well as comparing sanctions in
terms of their value in satisfying the pri-
mary goals of sentencing (restorative,
preventive, and retributive), other dimen
sions of a continuum of sanctions might
involve scaling and grading in terms of
various limiting principles or goals at
sentencing. At the program or policy
level, for example, decisionmakers from
budget and oversight agencies may want
to see sanctions graded and assessed
according to the economic costs that each
represents. A further possibility is to
grade them in terms of their political
implications, including their value on a
scale of public satisfaction or approval
by different criminal justice profession-
als, victims groups, or other important
constituencies.

In sum, the various intervention
options might be scaled according to their
relative value in relation to 2 number of
important goals of sanctioning authori-
ties. A simplified graphic illustration of
the type of decision tool to which such an
undertaking might lead is presented in

Figure 6-2. Collectively, the resulting rat-
ings would inform judges and other deci-
sionmakers involved in the sanctioning
process as to how well each option is
considered to “fit” or to “work” on the
different dimensions or measures of
effectiveness, efficiency, and fairness rep-
resented by the goals being measured.
Assuming that a decisionmaking tool of
this general nature would be of assistance
to guide and structure discretion in the
comparison and use of criminal sanctions,
it remains to be considered how feasible
it would be to construct.

As well as comparing sanctions in terms
of their value in satisfying the primary
goals of sentencing (restorative, preven-
tive, and retributive), other dimensions
of a continuum of sanctions might
involve scaling and grading in terms of
various limiting principles or goals at
sentencing.

The Mechanics of Scaling and Grading
Sanctions

Methodological and statistical tech-
niques have been developed for classify-
ing and multidimensional scaling in fields
as far removed from criminal justice as
numerical taxonomy in biology and zool-
ogy. These techniques have been applied
by economists and marketing researchers
investigating consumer reaction to a wide
variety of product classes. They have also
been used in criminal justice, although
the emphasis has been on attempts to
bring numerical precision to assessments
of crime seriousness. Efforts to create
“seriousness-index scores” for various

offenses have demonstrated the complex-
ity of the task and the multidimensionality
of the concept, varying as it does accord-
ing to the extent of harm sustained, char-
acteristics of the victim and the offender,
and situational factors such as, for exam-
ple, whether a burglary was committed
by day or night, in occupied or empty
premises, by an armed or unarmed per-
son, and so on.

The problem of fixing units of value to
different sanctions, whether in terms of
severity or some other scale, is no less
challenging an undertaking than grading
the seriousness of offenses. Opinions and
facts about the relative merit, equiva-
lence, or interchangeability of different
sanctions on almost any of the dimen-
sions in Figure 6-2 will likely vary
depending upon the rater’s understanding
of the precise nature (quality of the sanc-
tion) and the duration and intensity
(quantity of sanction) of the options
under consideration. Raters may also be
influenced by different aspects of the
case as a whole, including judgments
about degrees of culpability and the
probability (risk) and consequences
(stakes) of subsequent offending, as indi-
cated by the characteristics of the
offense and the offender being targeted
to receive the sanction. If we are consid-
ering, for example, how many hours of
community service work to assign or how
high a fine might be in order to be equiva-
lent to six months of incarceration, the
answer is likely to be somewhat different
depending on whether the time is to be
served in an overcrowded, physically
inadequate, and understaffed jail or in a
state-of-the-art correctional facility.
Likewise, the calculation might vary
depending upon whether the type of com-
munity service to be performed is of the
individual placement or the supervised
work crew variety, or if the fine is
assessed in traditional form or on a day
fine basis.
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Figure 6-2

llustration of Scaling Possibilities for Criminal Sanctions:
Type of Sanction, by Scaling Dimensions and Units of Measurement

Type Scaling Dimensions
of Retributive Crime Recidivism Reparation Economic Public Etc.
Sanction Severity Reduction * Reduction Cost Satisfaction

Sanction A Value in Value in Value in Value in Value in Value in
Sanction B terms of terms of terms of terms of terms of terms of
Sanction C pain and impact on impact on compensating cost public iC.
Sanction D suffering © crime rate reoffense aggrieved efficiency approval

Etc. rate parties ¢ ratings

4 General deterrence effects
b Specific deterrence, incapacitation, rehabilitation effects

€ Or in terms of units of onerousness, intrusiveness, or deprivation of autonomy/liberty
d Direct victims and possibly indirectly affected individuals, groups, or entities [e.g., family members, insurers, taxpayers, community, society)

Finally, assuming numerical scores
could be inserted in the cells for every
sanction and scaling dimension in Figure
6-2, selection and interchangeability deci-
sions must further be guided by policies
and rules determining the relative weight
and priority to be given to each dimen-
sion when conflicts (e.g., between punish-
ment and treatment) arise. Assuming
adequate specification and description of
the options, the next question that arises
is: given such a range of choices, is there
a consistent, principled order or sequence
in which the various measures should be
factored into the construction of an
appropriate sanctioning response? In any
given case or class of cases, how does the
sanctioning decisionmaker know where
to start the selection process, where to
stop, and how to resolve conflicts that
may arise between competing possibili-
ties on the list? All things being equal, for
example, should a comprehensive sanc-
tioning scheme be primarily concerned
with compensating victims and other
interests of restorative justice or must
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those goals be subordinate to the public
safety concerns of prevention advocates?
Where does either rank in relation to re-
tributive demands that offenders are made
to suffer some appropriate degree of pain
and suffering for their crimes, regardless
of considerations of social utility? And
how should costs (direct costs and oppor-
tunity costs) and public satisfaction be
factored into the final analysis?

Conclusion

The research and policy development
agenda is a substantial one before the
notion of a continuum of sanctions can be
translated into a practical application for
guiding decisions about the development
of sanctioning options. The task is essen-
tial, however, if we are to reduce a poten-
tially bewildering mass of choices to an
organized, meaningful, and readily com-
parable format within which judges and
others can have some clear sense of
expected outcomes and of how different
intermediate sanctions fit in relation to

imprisonment and to each other. The
importance of the task is emphasized by
the realization that we are almost com-
pletely lacking in information to fill in
any of the cells in Figure 6-2 with any
degree of confidence. Yet judges and
other sanctioning authorities are obvi-
ously doing such scaling and grading
implicitly, at least on the dimensions they
consider salient, when they make sanc-
tioning decisions.

The development of a continuum of
sanctions is a conceptually and method-
ologically complex undertaking. It is an
easy expression to use but a difficult one
to understand and an even more difficult
one to operationalize. Methodologists can
supply the skills and tools for the job, but
practitioners and policymakers, who are
the key decisionmakers in sentencing,
must supply the raw materials. They must
specify clearly and thoroughly the sanc-
tioning options to be scaled and, most
importantly, the dimensions or goals on
which the grading and sequencing of
sanctions should be based.



Sanctions vs. Punishments
Alan T, Harland

In their book, Between Prison and
Probation: Intermediate Punishments in a
Rational Sentencing System (Norval
Morris and Michaet Tonry, Oxford:
Gxford University Press, 1990), Morris
and Tonry ask the question, why “punish-
ments” and not “sanctions”? Skeptics
might answer that the former is more
politically fashionable, as it appeals to the
sound-tough, law-and-order ideology pre-
vailing in much of the U. S. criminal jus-
tice establishment today. Former Attorney
General Richard Thornburgh, for exam-
ple, has lamented the gap between simple
probation and prison, saying that we need
to fill it with “intermediate punishments.”
Similar language is found in a recently
enacted “Intermediate Punishment” law
in Pennsylvania (Intermediate
Punishments Act, 1991).

Morris and Tonry defend their own
preference as almost a question of taste
rather than analytic substance, but they
offer an analytic defense of their choice.
They argue that the use of the term “inter-
mediate punishments” appears to be nec-
essary from a marketing perspective to
counter the popular view of prison being
punishment and all other responses being
alternatives to punishment rather than
alternative forms of it:

One of the reasons why American
criminal justice systems have failed to
develop a sufficient range of criminal
sanctions to apply to convicted offend-
ers is that the dialogue is often cast in
the pattern of punishment or not, with
prison being punishment and other
sanctions being seen as treatment or,
in the minds of most, “letting off.”
(Morris and Tonry 1990:5).

If it is true, however, that a “punish-
ment or not” mentality has impeded the
development of responses to crime
between the extremes of prison and pro-
bation, there is a danger that continuing
to cast the issue exclusively in punish-
ment terms, albeit now as “intermediate
punishments or not,” may compound and
perpetuate such thinking and resistance to
change among policymakers and the pub-
lic. A recent Justice Department report
(A Survey of Intermediate Sanctions,
Department of Justice, Office of Justice
Programs, September 1990, page 3) drew
this conclusion in expressing a preference
for the term “intermediate sanctions,”
because “[o]ne advantage to not using the
terminology ‘intermediate punishment’ is
that ‘punishment’ is commonly equated
with a single rationale for applying crimi-
nal sanctions—the rationale of ‘retribu-
tion’ or ‘just deserts’—to the neglect of
other traditional goals....” The use of this
terminology may be especially of concern
insofar as it may undermine the legiti-
macy of responses imposed for treatment
and other preventive ends and trivialize
the role of conciliatory, compensatory,
and other actual or quasi-civil options,
such as restitution, forfeiture, costs, and
fees in a truly comprehensive sanctioning
scheme that candidly includes alterna-
tives to punishment as well as simply dif-
ferent ways of punishing.*

Morris and Tonry, for example, feel that
financial penalties such as those just men-
tioned “can be disposed of swiftly” as
merely “adjuncts to rational sentences, not
sentences in themselves; additions to, not
substitules for, other punishments,...” As
the authors point out, these penalties are

not punishments in the sense that they
have defined the term. The penalties can,
however, be significantly onerous sanc-
tions that for some (many?) offenses might
be adequate consequences of conviction in
their own right, as in the case, for example,
of restitution as a sole sanction, a disposi-
tion that has received considerable favor-
able attention in juvenile courts.

In short, the term “sanction” is far
broader than punishment. Arguably, it
may extend, for example, to include even
coercive pretrial measures, such as bail,
curfew, and electronic monitoring to pre-
vent flight and/or reoffending prior to
case disposition. In contrast, the notion of
pretrial punishment is far more clearly
untenable, at least in theory. (In fact, the
practice of sentencing offenders to “time
served” in pretrial detention may be one
of the most frequently used intermediate
punishments of all.) In addition, the term
“sanctions” encompasses a broad range of
coercive interventions of a civil, quasi-
civil, and criminal nature that can include
but need not be limited to the purposeful
threat or infliction of painful conse-
quences that is the essential defining ele-
ment behind retributive and deterrent
responses to criminal conduct. As a
result, it allows the less ideological deci-
sionmaker far greater creativity and
choice than the more limited and emo-
tionally charged term it subsumes,

*Responding to criminal behavior and its conse-
quences need not, of course, be limited to sanctions.
Besides responding with coercive measures, a wide
variety of empowering, enabling, facilitative, exhor-
tative, and undoubtedly other ways of dealing with
offenders can be imagined.
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Programs vs. Their Component Sanctions
Alan T. Harland

A second way to be clearer about the
range of sanctioning options from which
decisionmakers might select is to distin-
guish between individual or specific sanc-
tioning measures and the programs or
institutions that exist to administer them
(or, more usually, some combination of
them). It will be noted, for example, that
the sanctions listed in Figure 6-1 do not
include the term “probation,” nor its
equally ambiguous extension “intensive
supervision probation,” which has
become so diverse that it has almost
ceased to have useful meaning. All of the
options listed in Figure 6-1 may vary in
intensity and in the degree to which indi-
viduals and agencies from the private or
public sector, including probation, are
appropriately involved in their implemen-
tation and enforcement. Indeed, one of
the advantages of the type of sanction/
program breakdown in Figure 6-1 is that
it allows decisionmakers to consider sep-
arately precisely which supervision and
enforcement agents (police, probation,
parole, private) might be most appropri-
ate (e.g., in terms of professional training,
mind set, costs, and so on) for each of
the specific sanctions that might be
imposed. Enlisting the involvement of
community policing units in the task of
carrying out intensive surveillance condi-
tions of community release, for example,
may make more sense in certain circum-
stances than leaving it up to probation or
parole agents.
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From the foregoing perspective, pro-
bation is perhaps more meaningfully con-
sidered as only one agency among
several that can be made responsible for
the administration of many of the sanc-
tions listed rather than as a sanction itself.
Similarly, practices such as “bench,”
“unsupervised,” or “administrative” pro-
bation are in most instances tantamount
to suspended sentences for offenders who
neither merit nor get any meaningful
attention by probation officers. As such
they undoubtedly contribute to the wide-
spread public and professional image of
probation as a slap on the wrist. A better
practice might be simply to sentence such
cases to the restitution, fines, costs, and
other conditions that are often imposed,
without the pretense of probation supervi-
ston at all. We talk loosely of offenders
being “given probation,” when what we
mean is that they have been sentenced to
one or more of the specific sanctions in
Figure 6-1, to be enforced under the
supervision of the probation department.
We do not say that offenders sent to
prison or other institutions or programs
administered by corrections departments
have been “given corrections.” It is per-
haps this masking of actual sanctions
behind the blanket of probation that leads
to such widespread public and profession-~
al perceptions that probation does not
mean anything and that “getting proba-
tion” is tantamount to “getting off.”
Focusing on the specific sanctions may
encourage legislators and judges to stop
using probation departments unreflective-
ly as dumping grounds for almost every-

ong who is not incarcerated. It may also
provide some relief to besieged probation
administrators, insofar as it allows legiti-
mate criticism of probation as an agency
(management weaknesses, staff deficien-
cies, etc.) to be separated from the more
prevalent and unfair attacks that are really
criticisms of the sanctions that probation
agencies are required to implement and
enforce.

In a similar vein, we hear and speak
often about the virtues and deficiencies
of boot camps, day-treatment centers,
community service programs, intensive
supervision, and so on as if each one
denoted some self-evident and agreed
upon identifying characteristic. The reali-
ty, of course, is that some boot camps
look more like treatment programs than
many treatment centers, and any two of
the other options listed are likely to be
more different than alike from one juris-
diction to another on critical dimensions
such as target populations, length of par-
ticipation, and in the richness and mix of
service or surveillance requirements and
resources involved. There are a number
of options with particular potential for
confusion, insofar as their labels appear
to suggest reliance upon a unitary or at
least relatively singular sanction and pro-
gram purpose, whereas the reality is that
they are much more multifaceted and,
therefore, much more difficult to catego-
rize and evaluate. Some community ser-
vice programs, for example, rely on
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individualized assignments, such as
working in community hospitals or soup
kitchens, in which responsibility for
onsite supervision of the offender may be
negligible or in the hands of the employ-
er; others involve far more public sham-
ing types of labor, perhaps removing
garbage from the highway in the heat of
summer or the cold of winter, under the
watchful (and expensive) eye cf a proba-
tion or parole officer, sheriff, or other
chain-gang-style supervisor. Obviously,
assessments of the cost and punitive or
preventive value of such a sanction for
various offender groups may differ
greatly depending on which type of com-
munity service is involved.

Prominent in the more variably
defined sanctioning programs are resi-
dential restitution centers, house arrest
and curfew programs (incarceration at
the offender’s own expense), electronic
monitoring programs, and boot camps,
the latest fad in corrections. Restitution
centers, such as those in Texas and
Oregon, may have the payment of resti-
tution as an important program element,
but so do many boot camps, half-way
houses, and centers for work-release and
day-reporting. Conversely, restitution
centers may also share many of the treat-
ment, community service, and fee
requirements of the others. Similarly, in
what are generically referred to as house
arrest or electronic monitoring programs
in some jurisdictions, the labels usually
greatly belie the diversity of other pro-
gram elements involved, such as manda-
tory work, restitution, and treatment

requirements, which make such programs
virtually indistinguishable from day-
treatment and intensive supervision pro-
bation programs in other places, many of
which also rely heavily on curfew and
electronic monitoring.

Possibly the greatest potential for
ambiguity and deceptive labeling among
currently popular sanctioning programs
(with all the eventual dangers of backlash
for long-term survival that false advertis-
ing inevitably presents) is in the use of
the term “boot camp.” On the one hand,
it is a political favorite because of the
get-tough appeal and punitive aura of
military-style boot camps, with rigorous
regimes and austere conditions of order
and discipline to satisfy retributive emo-
tions and possibly serve as a deterrent. At
the same time, more treatment-oriented
correctional practitioners and liberal
reform proponents find themselves falling
in line with the physical-drill and shaved-
head routines as a small price perhaps for
the phenomenal political appeal and cor-
responding glut of funding they have
engendered. The military-toughness
image frees politicians to give the money.
The money frees designers and adminis-
trators of the actual programs to incorpo-
rate a rich assortment of unabashedly
rehabilitative resources for which funding
might otherwise have been far more
difficult if not impossible to secure, such
as life-skills improvement, self-esteem
enhancement, educational and vocational
training, confidence building, nutritional
and personal hygiene improvement, and
substance abuse treatment.

Identifying and separating relatively
discrete sanctions, such as a fine, com-
munity service, or confinement, from

more amorphous programs or institu-
tions such as boot camps or day-treat-
ment centers, does not automatically
eliminate confusion or assure a shared
understanding of the meaning of the
terms being used. Even something as
seemingly simple as a fine, for example,
is not so straightforward, for purposes of
comparison, if one party to the debate is
talking about day-fines while the other is
thinking about traditional fining practices.
The program vs. discrete measure distinc-
tion is a worthwhile effort, however,
because the task of assessing an option’s
likely congruence (fit) with the decision-
maker’s dominant goal(s) and comparing
it to other alternatives will be even more
complex and susceptible to ambiguity and
misunderstanding when the option under
consideration is an institution or program
in which an amalgam of sanctioning mea-
sures is involved. Consequently, the risk
is higher that offenders may be subjected
to all-or-nothing invcivement in the stan-
dard regimes of, for example, a day treat-
ment center or boot camp, when perhaps
only one or more of the program elements
is really warranted or desired. Where
judges are induced to make decisions
about sanctioning options in terms of
“kitchen-sink” or “black-box” programs,
rather than on the basis of rigorous analy-
sis of what might be the most parsimo-
nious and otherwise appropriate
combination of specific intervention mea-
sures of which they are comprised, the
resulting potential is great for overpro-
gramming, is wasteful, and possibly a
counterproductive application of sanc-
tioning resources.
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Discussion Outline Chapter 6

Defining a Continuum of Sanctions

.  What is a Continuum of Sanctions?

» The definition of the term “sanctions” is: “Coercive measures or interventions taken to enforce
societal standards.”
* The definition of the term “continuum” identifies its basic characteristic as an ordering or grading
on the basis of some fundamental common feature.
¢ Therefore, combining the two results in the following definition:
A continuum of sanctions is a variety of coercive measures taken to enforce societal standards,
ordered on the basis of a fundamental common feature.

Il.  What Might Those Fundamenial Common Feaiures Be?

A. Sanctions may be scaled or graded on a continuum, But on what basis will this be done?
Some continuum options might include these goals of sentencing:
¢ retribution;
* prevention; or
* restoration.

B. A continuum may be graded based upon goals or considerations at sentencing, such as:
s economic costs; and
* public satisfaction.

lil. What Are the Pracursors to This Work?

A. The first step in moving from a list of sanctions to a defined continuum is understanding precisely
what options are available and exactly what each entails.

B. Sharing this common knowledge allows policymakers to undertake a discussion about which sanc-
tions are equivalent or interchangeable. Such a discussion cannot take place, however, until sentenc-
ing goals for defined groups of offenders are articulated. Clarity of sentencing purposes is essential
to any meaningful discussion of the similarities and differences and strengths and weaknesses of
sanctioning options.

C. Identifying the overall sentencing philosophy of your jurisdiction is the fundamental first step to
defining a continuum of sanctions. It is only after these broad agreements have been made that a
discussion can occur about the principles upon which scaling or grading will take place.

© Center for Effective Public Policy, 1993, The National Institute of Corrections and the State Justice Institute reserve the right to reproduce, publish, translate, or
otherwise use, and to authorize others to publish and use all or any part of the copyrighted materials contained in this publication,
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Chapter 7

Creating Sentencing Policy

Kay A. Knapp*

Introduction

During the last few years, discussions of intermediate sanctions have moved from a focus on specific programs

(boot camps, intensive supervision, residential treatment, home detention with electronic monitoring) to a focus on the development
and implementation of policy. Conferences, symposia, and workshops that once were organized around designing, staffing, and
operating programs have evolved into policy sessions. Workshop agenda for intermediate sanctions are now very likely to include

topics related to visioning, sentence purposes, monitoring and evaluation, and structure as an expression of sentencing.
In this chapter, we describe the building blocks, the essential considerations that go into the creation of sentenc-

ing policy. Such policy is at the heart of the intermediate sanctions process. It is in the development of policy that the decision-

makers of the criminal justice system begin to function like a true system.

The Development of a Rational Policy
Process

There are enormous benefits to a sys-
tem of sentencing that is guided by ratio-
nal policy. The most striking is the ability
to achieve sentencing goals. A rational
policy development process requires that
(1) clear and realistic goals be established,
and (2) the means by which they are to be
achieved are explicitly articulated.

The development and implementation
of a policy-driven system of sentencing is a
daunting endeavor, however. It involves a
major shift in the way business gets done.
Because the decisionmakers involved have
such different perspectives, it takes time
and trust for them to begin to share some
common ways of approaching issues.

© Center for Effective Public Policy, 1993.

The National Institute of Corrections and the State
Justice Institute reserve the right to reproduce, pub-
lish, translate, or otherwise use, and to authorize
others to publish and use all or any part of the
copyrighted materials contained in this publication.

The Key Components of Sentencing
Policy
There are five key components in any
sentencing policy:
1. Distribution of sentencing discretion;
2. Development and articulation of
specific standards and principles;
3. Allocation of correctional
Iesources;
4. Structural Relationships; and
5. Accountability.

Distribution of Sentencing Discretion

The most fundamental of sentencing

issues is the distribution of discretion in
the sentencing process. How is that dis-
cretion shared among the actors? The
mapping tasks outlined in Chapter 9,
Developing a Common Frame of
Reference, might reveal a distribution
with respect to intermediate sanctions that
looks like this:

* The prosecutor has the ability to put
a particular case on a track (a decision
to charge at a level that requires a
mandatory sentence, for example) that
precludes an intermediate sanction.

» The probation officer can make a
recommendation for or against an
intermediate sanction in a particular
case, a recommendation that might
or might not include an investigation

of the availability of community

resources for this offender.
« The judge can fashion an intermedi-
ate sanction for a particular case. In
some instances, the judge might
defer to a probation officer to fashion
the specific intermediate sanction. In
some jurisdictions, the judge’s choic-
es are limited to probation or prison,
either because others control access
to intermediate sanctions or because
those resources are not available.
Corrections administrators some-
times control access to the programs
that are used in fashioning an inter-
mediate sanction. (The judge sen-
tences the offender to a term in jail
or to probation, and the corrections
officials decide whether or not he or
she will be placed on work release or

*Kay Knapp is the President and Director of the
Institute for Rational Public Policy, where she has
worked with states from Alaska to Louisiana on
structured sentencing, policy-criented sentencing
simulations, and criminal justice information sys-
tems, In more than fifteen years of sentencing
reform efforts, she served as Research Director and
Director of the Minnesota Sentencing Guidelines
Commission and worked for the Federal Judicial
Center developing judicial training programs.
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assigned to a treatment or training
program, what level and terms of
supervision will be ordered, and so
forth.) Probation officers also play a
large role in determining the
response to probation violations.

» The use of many intermediate sanc-
tion resources is shared with post-
prison placement, in which parole
and corrections agents exercise
discretion.

A policy development process pro-
vides the opportunity-—indeed the neces-
sity—to examine and evaluate that
distribution of discretion. The process can
be used to understand that distribution as
well as to change it. The development of
sentencing guidelines, for example, gen-
erally involves a redistribution of sen-
tencing discretion from decisionmakers at
the end of the sentence (such as prison
administrators and parole officials) to
those at the beginning (judges, prosecu-
tors, and probation officers).

In the area of intermediate sanctions,
many jurisdictions are using the policy
development process to examine whether
judges or corrections officials should con-
trol access to corrections resources. In
other jurisdictions, the question is the role
of judges in sentencing cases that result
from plea agreements, where an interme-
diate sanction might have been appropri-
ate but was not considered, A clear
understanding and a realistic acknowledg-
ment of the exercise of sentencing discre-
tion is critical in a policy-driven approach
to sentencing even if changing the distri-
bution of discretion is not an issue.

While there is no “right” answer
regarding the appropriate distribution of
sentencing discretion, certain distribu-
tions are easier to integrate into a policy
approach, It is more difficult, for exam-
ple, to monitor highly diffuse distribu-
tions with shared discretion among many
actors. Accountability is hard to establish
and review. It is also more difficult to
monitor the discretion of some actors
than others. For example, monitoring the
sentencing discretion exercised by prose-
cutors is challenging because prosecutor-

46

ial decisions regarding sentencing are
invariably linked to evidentiary issues
(that is, the strength or weakness of the
case). It is almost impossible to sort out
sentencing issues from evidentiary issues
in prosecutorial actions. On the other
hand, it is relatively easy to monitor sen-
tencing decisions made by judges.
Evidentiary issues generally do not play a
large role in their sentencing decisions
because guilt at a particular threshold has
already been determined or admitted.
Judges are also accustomed to articulating
the reasons for their actions on the record,
further facilitating ease of monitoring.

The policy development process
should include the actors who have
significant sentencing discretion. Their
support will be critical to the success of
any policy resulting from this process,
so it makes sense to ensure that they
have a role in creating it. Their partici-
pation is also needed because those with
sentencing discretion have knowledge
about the way the system operates and
how behavior might change if the sys-
tem is changed in certain ways. That
type of information is essential in devel-
oping a realistic, thoughtful, and imple-
mentable public policy.

Development and Articulation of Specific
Standards and Principles

Policy expresses the standards that
exist or are developed to guide the exer-
cise of discretion in decisionmaking.
The importance of articulated policy is
that it ensures that everyone agrees to or
acknowledges the content of the policy.
Explicit policy ensures that decision-
makers are acting in a coordinated way
in relation to policy goals, that is, that
each actor’s decisions are serving the
same purpose or purposes.

Articulated policy, as opposed to infor-
mal practice (“the way things are done™)
or totally individualized decisionmaking,
provides key information to new judges,
prosecutors, defense attorneys, and proba-
tion officers regarding the purpose of the
criminal justice system in their jurisdic-
tion and their role in fulfilling it. Finally, it
allows those not involved in day-to-day

criminal justice operations, such as legis-
lators and the public, to understand the
basis on which decisions are made in the
criminal justice system.

As discussed in Chapter 8, Agreeing
on Goals, policy standards must be
giounded in goals and values, sentencing
purposes, and desired outcomes.
Sometimes sentencing purposes conflict.
For example, the goal of punishment that
is proportional to the seriousness of the
offense might conflict with the goal of
offender rehabilitation in some instances.
In the complex business of criminal sanc-
tioning, values and goals are bound to
conftict from time to time. It is important
to develop policy that distinguishes dif-
ferent goals and prioritizes them: this is
critical for effective resource allocation
and for fairness in sentencing.

Policy standards must be realistic if
they are to be achieved. Unrealistic goals
can result in undesirable effects. For
example, targeting an inappropriate popu-
lation for an intermediate sanction pro-
gram can set offenders up for failure,
resulting in probation revocation and
imprisonment. This cycle increases costs
by putting offenders through both inter-
mediate sanctions and imprisonment.
Alternatively, unrealistic targeting criteria
can result in dramatically increasing sanc-
tions for minor offenders, resulting in the
diversion of resources from more serious
offenders.

Policy standards can be very general or
very specific. In the area of intermediate
sanctions, policy can be as general as com-
munity corrections acts that provide state
funding for a variety of local intermediate
sanctions that target property offenders.
Policy can also be much more specific,
with a unit-based approach and exchanges
among sanctions and fairly specific target-
ing of offenders. (The unit-based approach
and exchanges are discussed in Chapter 6,
Defining a Continuum of Sanctions.)

To some extent, the more specific the
policy, the greater the ability to plan for
correctional resources and to implement
policy successfully. Specificity does not
necessarily imply a rigid or mechanical
application; there can be considerable



Exhibit 7-1

Position Paper on Criminal Sanctioning, Colorado Criminal Justice
Commission
Adopted December 18, 1992

The following policy framework, developed by the Colorado Intermediate Sanctions
Project Team, is an example of one jurisdiction's policy development effort regard-
ing the use of intermediate sanctions for adult felony offenders.

Introduction: The Criminal Justice Cammission was created by the Colorado
General Assembly in 1989 with mandates to study the criminal justice system and
make recommendations for improvements. The mandates specifically refer to rec-
ommendations regarding sentencing structure, use of treatment programs, cost-
effective use of correctional resources, and system coordination.

Findings: The Commission finds that authority within the criminal justice “system”
is diffused among various branches and levels of government. This separation of
power and authority provides for checks and balances within the system, but it also
contributes to a system without common direction for some of its critical functions.
The Commission finds that the system lacks a coherent policy to guide the sanction-
ing of criminal offenders. Without such a policy, decisionmakers have no point of
reference for consistency within the system, it is difficult to project resource needs,
and it is difficult to establish accountability within the system.

Recommendation: The Commission recommends and endorses the following
sanctioning policy for adult felony offenders. It is intended to provide direction for
the judiciary, district attorneys, the parole board, probation and parole staff, com-
munity corrections boards and programs, and other officials who have a role in the
sanctions imposed on adult offenders.

Policy

Criminal justice officials exercise discretion in rendering sanctioning decisions for
adult offenders in Colorado. Those decisions shall be based on principles of equity,
fairness, parsimony, and nondiscrimination, with concern for cost efficiency and
satisfaction from the general public that justice is served.

Sanctions for adult offenders shall address, in order of priority, the community, the
victims of crime, and the offenders. (1) For the community, sanctions shall pursue
the objective of crime prevention. Such sanctions should incapacitate or control
offenders when necessary, provide opportunities for offender rehabilitation to
reduce future criminal behavior, and deter future criminal activity. (2) For victims
and communities harmed by crimes, sanctions should be imposed that provide max-
imum opportunities for reparation. (3) For offenders, sanctions shall be imposed
that provide retribution in proportion to the seriousness of crimes.

flexibility to fashion the most appropriate
sanction for a particular case under a
detailed and specific system of exchanges
in a menu approach.

Allocation of Correctional Resources

Just as we must be cognizant of the
distribution of sentencing discretion, so
must we be cognizant of the resources
available or necessary to implement the
policy. The articulation of policy is useful
to identify resource needs. If, for exam-
ple, an array of particular intermediate
sanctions is to be used for a defined group
of offenders, it should be possible to esti-
mate the number of offenders in that
group and the level of resources neces-
sary to do a credible job.

Alternatively, what is the best use of
available and finite resources? In this
case, policy can be used to spell out the
best use of existing resources or to redi-
rect or restructure them.

Both of these approaches, one that
links policy to resources and one that
links resources to policy, are appropriate
and necessary. The process is iterative
and dynamic.

As noted in the preceding section, the
more specific the policy standards, the
greater the ability to plan for correctional
resources and to successfully implement
policy. A prerequisite for allocating cor-
rectional resources is a good system for
monitoring sentences. With such a sys-
tem, target populations can be closely
monitored, as can the use of various sanc-
tions vis-a-vis targeted groups. Software
systems are available for assessing the
impact of policy options on intermediate
sanctions.

Structural Relationships

Policy must acknowledge and address
structural relationships, including those
between state and local governments
and between the judicial and executive
branches of government. These relation-
ships tend to encompass parts of all of
the policy elements that we have been
addressing here: purposes, goals, the exer-
cise of discretion in decisionmaking, and
the use of resources. Who is responsible
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for funding intermediate sanctions when
diversion from prison is one of the goals?
How is discretion shared? What are the
accountability procedures for the exercise
of discretion and access to resources?
What funding mechanisms are in place
or needed?

There is a wide range of structural
arrangements among the states. In some
states (Alaska, Missouri, Georgia), the
state department of corrections funds and
operates most cosrectional resources.
Some observers note that in an over-
crowded state system, it is difficult for
intermediate community sanctions to
compete with the needs of the institutions
when those programs are combined in a
single department. A more common
arrangement is for the state to fund and
operate prisons, counties to fund and
operate jails, and counties and states to
jointly fund some intermediate sanctions
that are under county operation
(Minnesota, Oregon, Kansas, Arizona). In
another arrangement, the state funds and
operates prisons and awards grants to pri-
vate organizations to provide and operate
programs for fashioning intermediate
sanctions (North Carolina). In still anoth-
er, the state funds and operates prisons,
and another state agency funds and oper-
ates probation, parole, and intermediate
sanctions (South Carolina). As budgets
tighten, state/local funding formulas have
become increasingly problematic. In
addition, the goals of diverting offenders
from prison or jail have become more
difficult to establish and achieve.

A second major structural relationship
is that between the executive and judicial
branch. In some states, probation has long
been a part of the judicial branch of gov-
ernment (Kansas, Arizona, Texas). In oth-
ers it has been a part of the executive
branch {Georgia, Oregon, North Dakota).
The development and operation of inter-
mediate sanctions, especially through the
enactment of community corrections sys-
tems, has sometimes caused a rethinking
of the traditional arrangement. While in
many ways it makes sense to integrate the
operation of probation with intermediate
sanctions, such integration does not
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always occur, particularly when probation
has traditionally been a part of the judicial
branch. In Kansas, for example, probation
was left in the judicial branch, and com-
munity corrections was placed in the local
executive branch. In Minnesota, probation
had been a judicial function in two major
counties and a state executive branch
function in the other counties. With the
implementation of a community correc-
tions act, probation, parole, and communi-
ty corrections were successfully integrated
within the local executive branch. In
Arizona and Texas, probation and com-
munity punishments have been integrated
within the courts at the local level,

It is apparent that the structural
arrangements among state government,
local government, the executive branch
(at each level of government), and the
judicial branch (at each level of govern-
ment) are varied, complicated, and not
easily established, changed, or managed.
This complexity is further compounded
by the overlay of two issues that are not
synonymous: First, who administers and
operates the sanctions—local or state
agencies, executive or judicial branch?
Second, who has access to the sanc-
tions—the judge, probation officer, or
department of corrections? These issues
are among the thorniest in the area of
intermediate sanctions.

Accountability

The final key policy issue is account-
ability. A policy-driven sanctioning sys-
tem requires monitoring and review—not
just of offenders, but of criminal justice
officials in the exercise of their discretion.
The articulation of standards provides the
measure by which to judge how well
officials have done in matching targeted
offenders with the appropriate sanctions.

In order to judge appropriateness,
good information is needed on offense
and offender characteristics and on case
processing, including sentencing informa-
tion. Chapter 10, Building an Information
System to Monitor Sentencing, addresses
the establishment and operation of a mon-
itoring system that can be used for

. accountability.

Obtaining information to establish and
maintain accountability is an area that has
not been adequately addressed, but one
that can and must be improved. The
adoption of a policy-driven approach to
sentencing makes it much easier to estab-
lish and maintain substantively useful
sentence monitoring systems because the
key elements and factors for assessing
offenders and sanctions are already
defined. That is one of the most important
tasks in designing a monitoring system,
and it comes readymade with a policy-
driven approach.

Risks and Fears in a Policy Process

These five issues—distribution of sen-
tencing discretion, development and artic-
ulation of policy standards grounded in
values and goals, resource allocation and
coordination, structural relationships, and
accountability—are the major issues that
need to be addressed in a policy develop-
ment process. The benefits of a policy-
driven approach are clear: better
allocation of finite resources, more effec-
tive sanctions, increased fairness, better
planning capability, and a greater ability
to learn from our applications.

Despite the benefits, a polic v-driven
approach to sentencing is difficult to
achieve. There are a number of perceived
risks and fears. First, there is a fear of
process, that is, engaging with other
groups and other decisionmakers. It may
be that every group in a jurisdiction is
dissatisfied and wants change. However,
when examined more closely, it becomes
apparent that each group wants every
other group to change the way they do
business, but each is unwilling to change
the way it does business. For example, we
often hear, “If only the legislature would
appropriate more money,” or “If only
judges would sentence the right offenders
to the right programs,” or “If only prose-
cutors would charge differently.”
Engaging in a policy process is risky
because all groups may have to do busi-
ness differently.



Another perceived risk is the fear of
the unknown. The policy that will result
from this effort is not known at the start
of the process. While it sometimes
seems that things cannot get much
worse, they almost always can. But it all
depends on your definition. “Worse” for
some might mean that the policy will
result in more incarceration. For others,
the policy product might be aimed at

prison diversion and represent a way for
the legislature to get off the hook of
funding more prisons. Others fear that
the policy might result in a redistribution
of seatencing discretion. Many, especial-
ly elected officials, fear public reaction
to the articulation of a realistic sentenc-
ing policy.

A good process, one that is ongoing
and that includes appropriate participants
who are committed to it, is the best guard
against untoward results. But the fears
and perceived risks can get in the way of

participants’ establishing and committing
to a good process. It is important for the
policy group to openly and honestly
address the risks that are perceived as
well as the interests that are shared in
developing policy. Attention needs to be
given to how realistic those perceived
risks are and to what might be done in the
process of developing the policy to allay
or minimize them.
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Exhibit 7-2
Organizational Structure and Mission, Sacramento County Criminal Justice Cabinet

As one of their earliest efforts in the Intermediate Sanctions Project, policymakers in Sacramento County, California, identified a
need to-examine the structure through which criminal justice policy was addressed. As a result of this examination, the team estab-
lished a coordinated system of communicating and exploring criminal justice policy.

The following excerpt details the complex criminal justice issues facing this jurisdiction and describes the rationale for the estab-
lishment of a policymaking body to gain control of those issues.

Need for Planning and Policy Change

During the 1980s, Sacramento County experienced a 32 percent population increase, from 783,381 residents to a 1992 population
of more than 1,041,219. Already the seventh largest county in California, Sacramento is expected to grow at a rate exceeding
those of most other heavily populated regions of the state. This growth has brought with it public demands for additional and
improved government services and an increased concern for criminal justice issues.

Sacramento County and City governments have responded to this public concern by taking a tougher stance on crime. Additional
police and sheriff’s officers have been hired. Their activities have included crackdowns on alcohol and other drug abuse crimes
and teenage gangs. The legislature has defined new crimes, increased criminal sentences and penalties, and enacted more manda-
tory minimum sentences. New judicial positions have been created to handle the increasing criminal caseload.

As a result of these measures, more offenders are being incarcerated. Tougher probation conditions have increased the number of
adult and juvenile offenders incarcerated for violating probation. Judges are increasingly sentencing felony and habitual misde-
meanor offenders to serve time in jail, often in combination with a period of probation. This has led to an increase in the use of jail
and prison sentences in felony cases from 63 percent in 1977 to 85 percent in 1990. Another major change has been an increase in
the number of convicted defendants participating in the Sheriff Department’s Work Program, with driving under the influence
(DUT) and serious traffic offenders constituting over 75 percent of the 21,275 defendants in this program. Punishments such as
fines, restitution, and treatment are being used in addition to jail sentences or juvenile hall commitment.

To house the increasing number of incarcerated offenders, county jail capacity was increased by construction of the $125 million
Main Jail and an expansion of the Rio Consumnes Correctional Center (RCCC) branch facilities. The budget needed to operate
these facilities now exceeds $47 million a year. These new and expanded facilities represent only part of the county’s response.
Studies have been conducted to identify alternatives to incarceration programs. Special case processing practices have been imple-
mented. These programs and practices allow for earlier release of selected incarcerated inmates while still maintaining a high stan-
dard and regard for public safety.

Despite all these efforts, and a tenfold increase in spending for justice agencies in the 1980s, public confidence in the local justice
system has decreased while the fear of crime has increased. Agency administrators and elected officials express concern about
inadequacies in the justice system. A common opinion is that the criminal justice system bas undergone a costly expansion in the
last decade that has not resulted in a meaningful or measurable impact on criminal conduct. It has been suggested that the system
itself is facing a crisis in the 1990s.

Increases in staffing, technology, and funding have only allowed the system to keep pace with the number of arrests without allow-
ing it to curb criminal conduct. During 1990, 61,342 adults and 7,792 juveniles were arrested in Sacramento County, representing
6.6 percent of the population. Analysis shows that the number of adult arrests is increasing at a significantly faster pace than the
growth in the county’s adult population. Felony adult arrests are at the highest level at any time since 1964, with serious violent
crimes and drug law violations accounting for nearly one-fourth of the arrests. Adult arrest rates exceed the peak levels of the
1970s. Similar patterns are evident among juveniles.
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Exhibit 7-2 continuied

These increasing arrest rates are overwhelming police, corrections, and judicial resources and seriously crowding the jails and
juvenile hall. The Board of Corrections (BOC). 1990 rated capacity of the County’s jail facilities was 2,890. Based on this stan-
dard, the average daily inmate population (ADP) in 1990 exceeded available bed space by 9 percent. Projections show the jails
may have a shortage of 1,059 beds in five years, requiring modifications to programs, services, and staff. These crowded condi-
tions have also led to an increased exposure to litigation. A recently filed lawsuit, for example, alleges that crowding at the new
Main Jail and RCCC has resulted in detainees having to sleep on the floor and has limited or restricted services to inmates in vio-
lation of rights established under the 8th and 14th Amendments. In response to this suit, the federal court has set a “cap” of 1,808
inmates who can be housed in the Main Jail. Other litigation issues are currently set for further judicial review.

The courts have also been affected by these work load increases. Case processing times are lengthening, The average time to dis-
pose of a typical felony complaint from arrest to conviction has increased by 21 percent, from 126 days in 1977 to 152 days in
1990. In addition, victims, witnesses, and jurors have expressed concern about the time-consuming complexity of the process. The
trial of civil court cases is adversely affected because of the expansion of criminal calendars, and there is a growing need for both
improved secure facilities and expansion of courtroom space.

Public-confidence has also declined because of a perception that a large number of probationers are totally unsupervised. Also,
crowded jail conditions have led to a policy of releasing less dangerous pretrial misdemeanant detainees, This has created the
perception of a “revolving door” that criminals are using to escape prosecution. This perception is supported by the fact that the
failure-to-appear (FTA) rate for misdemeanants booked and released exceeds 60 percent. Issuance of benchi warrants for these and
other fugitives has caused a backlog of unserved warrants that exceeds 100,000.

The issue of sentencing is also being viewed with concern both by the public and the judiciary itself. Sentencing practices are
often seen as inconsistent and of little support to those defendants wanting to make lifestyle changes that might reduce recidivism
rates. Criminal defendants have significant psychological, social, economic, family, education, and treatment needs. At this time,
there appear to be no ties between the court process and the human service agencies that could address these needs. In addition,
there are very few alternative punishment options available to judges. Consequently, judges have to sentence criminal defendants
either to county or state institutions or return them to the community on probation. While longer periods of prison or jail
confinement are seen as appropriate for most repeat offenders and probation/parole violators, incarceration may be ineffective,
inappropriate, or counterproductive for certain other targeted defendants.

A further indication of an adult and juvenile justice system that is failing has been the inability to effect change in the criminal
behavior of defendants. Recidivism is high and is continuing to increase. In 1983, a felony pretrial detainee in the county jail had
been arrested an average of six times. By 1989, that average had increased to eight times. As a consequence of this trend, the pub-
lic has felt the need to “protect itself.” Housing developments are now being designed as “gated” or “walled” neighborhcods, and
private security firms are flourishing,.

Another important concern is the growing realization that local governments do not have the financial resources to handie the
increasing criminal justice caseload. The departments within the system are burdened with divergent goals and with priorities that
are not clearly defined, well communicated, or effectively coordinated. Their budget requests are often directed to the symptoms
of the system’s shortcomings, rather than the major problems of the system. Programs and policy changes seem to be reactive,
rather than proactive, in responding to needs.

From a planning perspective, the system has not yet adopted a systematic and comprehensive approach to identifying existing and
long-term requirements for law enforcement, corrections, and court agencies. The coordinated leadership necessary to establish
public policies based on research, evaluation, and monitoring of previous policy decisions is lacking. The data required to deter-
mine whether the current enforcement, case processing, administrative, and sentencing practices are working have not been devel-
oped. Only limited information measuring system performance or concerning the experiences of other jurisdictions is available.
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Exhibit 7-2 continued

A comprehensive approach to educating the public about its unrealistic expectations of justice agencies has not been undertaken.
Only minimal efforts have been made to obtain community acceptance for a more balanced range of intermediate punishments,
which combine the characteristics of punishment, surveillance, and rehabilitation. Innovative corrections programs that might
build confidence in local corrections policies have not been introduced to the community. The extent of the county’s fiscal prob-
lems in responding to jail crowding and crime issues, and the limited role justice agencies can realistically play, have not been
thoroughly explained to the public. The public’s demand for “tough” criminal justice policies has discouraged system officials
from undertaking such educational efforts.

In recognition of the critical need to address these issues, and with the realization that the criminal justice system cannot continue
to function in this manner, Sacramento County is proposing to establish a new Criminal Justice Cabinet. The Cabinet will include
city and county elected officials and budget managers, and court, criminal justice, and human services department personnel.
Through a coordinated planning effort, the Cabinet will review, evaluate, and make policy recommendations on common juvenile
and adult justice system issues.

Cabinet Composition

The Criminal Justice Cabinet brings together tlie various institutions that can effect the changes necessary to improve the current
system. The Cabinet is a convention of delegates from the various branches of State and local government that constitute, operate,
serve, fund, regulate, and otherwise affect the juvenile and criminal justice system in Sacramento County. It constitutes a volun-
tary association of government institutions represented by the delegates.

The Cabinet is composed of the following officials (not designees):
» Presiding Judge, Superior Court, Chairperson
* Presiding Judge, Municipal Court
* Presiding Judge, Juvenile Court
« Sacramento County State Assembly representative
* Board of Supervisors—member (designated by Chairperson)
« Sacramento City Council—member (designated by Mayor)
* District Attorney
* Sheriff
* County Executive
* Public Defender
* Chief Probation Officer
« Health Director
¢ Chief, Sacramento Police Department.

Principal Mission

The mission of the Cabinet is to study the Sacramento County juvenile and criminal justice system, identify deficiencies, and
formulate policy, plans, and programs for innovative change. In addition, its mission is to communicate and present planning,
financial, operational, managerial, and programmatic recommendations to the agencies represented on the Cabinet.

In order to discharge its primary mission, the Criminal Justice Cabinet will be organized into three committees:

1. Juvenile Institutions and Programs Committee;
2. Intermediate Punishments Committee; and

3. Adult Facility Planning and Operations Committee.

A technical services group will be formed to support the work of these Cabinet committees. The basic mission and membership
of each committee is outlined ...

52



Exhibit 7-3

Minnesota Sentencing Guidelines and Commentary

Statement of Purpose and Principles

The purpose of the sentencing guidelines is to establish
rational and consistent sentencing standards that reduce sen-
tencing disparity and ensure that sanctions following con-
viction of a felony are proportional to the severity of the
offense of conviction and the extent of the offender’s crimi-
nal history. Equity in sentencing requires (a) that convicted
felons similar with respect to relevant sentencing criteria
ought to receive similar sanctions, and (b) that convicted
felons substantially different from a typical case with
respect to relevant criteria ought to receive different sanc-
tions.

The sentencing guidelines embody the following principles:

1. Sentencing should be neutral with respect to the race,
gender, social or economic status of convicted felons.

2. While commitment to the Commissioner of Corrections
is the most severe sanction that can follow conviction of
a felony, it is not the only significant sanction available
to the sentencing judge. Development of a rational and
consistent sentencing policy requires that the severity of
sanctions increase in direct proportion to increases in the
severity of criminal offenses and the severity of criminal
histories of convicted felons.

3. Because the capacities of state and local correctional
facilities are finite, use of incarcerative sanctions should
be limited to those convicted of more serious offenses or
those who have longer criminal histories. To ensure such
usage of finite resources, sanctions used in sentencing
convicted felons should be the least restrictive necessary
to achieve the purposes of the sentence. )

. While the sentencing guidelines are advisory to the sen-
tencing judge, departures from the presumptive sentences
established in the guidelines should be made ‘only when
substantial and compelling circumstances exist.
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Exercise 7-1

The Interests and Risks Involved in Developing Policy

It is important for a policy group to openly discuss both the

interests and risks involved in developing policy. Such a dia-
logue will help group members to establish common ground and
develop an understanding of the factors that influence their
views. The following exercise is designed to assist a policy
group in beginning these discussions.

Objectives

1.

To facilitate a discussion that will help team members under-
stand one another’s interests and risks in developing and
implementing policy in the area of intermediate sanctions.

. To identify obstacles to the di:velopment of policy—that is,

those things that represent risks to team members.

. To identify strategies to overcome those obstacles.

Instructions
1. Have each team member address his or her interest in the

development of intermediate sanctions policy by addressing
the following questions:

» How might the development of policy help or hinder deci-
sionmaking in the sanctioning process? ‘

* How might the development of policy facilitate or hinder
relationships with other decisionmakers or agencies?

* Would policy enhance or otherwise change the accountabil-
ity of decisionmakers?

. As a group, identify the risks that agencies or individual deci-

sionmakers may face in participating in a policy development
process.

3. As a group, identify the obstacles to policy development.

. As a group, brainstorm possible ways to counter or neutralize

the risks and obstacles that have been identified. Discuss the
support that exists for policy development and how that sup-
port can be used in this effort.

© Center for Effective Public Policy, 1993. The National Institute of Corrections and the State Justice Institute reserve the right to reproduce, publish, translate, or
otherwise use, and to authorize others to publish and use all or any part of the copyrighted materials contained in this publication.
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Discussion Outline Chapter 7

Creating Sentencing Policy

.

1.

Five Key Components of Sentencing Policy

1. The distribution of sentencing discretion;

2. The development and articulation of specific standards and principles;
3. The allocation of correctional resources;

4, The relationship of state and local governments; and

5. Accountability.

The Intermediate Sanctions Process: Benefits and Risks in Creating Sentencing Policy

A. Benefits of a policy-driven approach include:
* better allocation of finite resources;
» more effective sanctions;
¢ increased fairness;
* better planning capability;
» greater ability to learn from our applications; and
* a policy-driven approach, which is the best guard against untoward results.

B. Perceived risks and fears in a policy-driven approach:
* Often, every group in a jurisdiction wants change—each group wants every other group to change.
» Engaging in a policy process is risky because all groups might have to do business differently.
 The policy that will result is not known at the start of the process.
* Things might get worse. “Worse” is defined differently by each group—increased level of
incarceration, decreased (or increased) sentencing discretion, negative public reaction.

Distribution of Sentencing Discretion

A. Traditional points of sentencing discretion:

 The prosecutor establishes the sentencing path through the charges filed and sentence negotiations.

» The probation agent influences the sentence through sentence recommendations and the
identification of community resources. After sentencing, the probation agent influences sentencing
through responses to probation violations.

« The judge sets the sentence.

» Corrections administrators and supervising agents establish sanctions when the judge delegates
that authority to them. Sometimes they control access to programs.

» Other points of discretion include parole and corrections agents.

© Center for Effective Public Policy, 1993. The National Institute of Corrections and the State Justice Institute reserve the right to reproduce, publish, translate, or
otherwise use, and to authorize others to publish and use all or any part of the copyrighted materials contained in this publication.
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Discussion Outline Chapter 7

Creating Sentencing Policy

B. The policy development process:
* is used to examine and evaluate the distribution of sentencing discretion;
* may change or realign the distribution of sentencing discretion; and
» should include those actors with significant sentencing discretion.

IV. Articulation of Policy

A. Reasons for articulating policy:
» articulating policy ensures that everyone agrees to the content of the policy;
» provides key information to new judges, prosecutors, defenders, and probation officers; and
« allows those not involved in the criminal justice system, such as legislators and the public,
to understand the basis on which decisions within the system are made.

B. Features of articulated policy:

o It is grounded in goals and values.

« It establishes priorities when certain goals or values conflict.

« It must be realistic if it is to be achieved.

* Tt can be general or very specific.

 The more specific the policy, the greater the ability to plan for correctional resources and to
implement the policy.

= Specific policy can be fashioned to be fiexible enough so that the most appropriate sanction for
a particular case can be applied.

V. Aliocation of Correctional Resources

A. The articulation of policy is useful in:
» identifying resource needs; and
» spelling out the best ways to use existing resources.

B. A necessary prerequisite for allocating correctional resources is a good system for monitoring
sentences.

© Center for Effective Public Policy, 1993. The National Institute of Corrections and the State Justice Institute reserve the right to reproduce, publish, translate, or
otherwise use, and to authorize others to publish and use all or any part of the copyrighted materials contained in this publication.
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Discussion Qutline Chapter 7

Creating Sentencing Policy

VI. Relationship of State and Local Governments

A. There is a wide range of structural arrangements among the states:

* The state department of corrections funds and operates most correctional resources (Alaska,
Missouri, Georgia).

« The state funds and operates prisons, counties fund and operate jails, and both jointly fund some
intermediate sanctions, which are under county operation (Minnesota, Oregon, Kansas, Arizona).

e The state funds and operates prisons and awards grants to private organizations to provide and
operate intermediate sanctions programs (North Carolina).

» Probation has been structured as a part of the judicial branch in some states (Kansas, Arizona,
Texas) and the executive branch in others (Georgia, Oregon, North Dakota).

B. Key issues regarding structural arrangements include the following:
* Structural arrangements among state and local governments, and the executive and judicial branches
are various, complicated, and not easily established, changed, or managed.
* Who administers and operates the sanctions and who has access to the sanctions are difficult issues
to resolve.

Vii. Accountability

A. A policy-driven sanctioning system requires monitoring and review, not just of offenders, but of
criminal justice officials in the exercise of their discretion.

B. The articulation of standards provides the measure by which to judge how well decisionmakers
have done in matching targeted offenders with the appropriate sanctions.

C. To judge appropriateness, good information is needed about:
» offense characteristics;
« offender characteristics; and
e case processing and sentencing information.

© Center for Effective Public Policy, 1993. The National Institute of Corrections and the State Justice Institute reserve the right to reproduce, publish, translate, or
otherwise use, and io authorize others to publish and use all or any part of the copyrighted materials contained in this publication.
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Chapter 8

Agreeing on Goals: The Heart of the Process

Peggy McGarry

Introduction

Agreeing on goals is the heart of the intermediate sanctions process, because all other parts of this effort are

aimed at helping you to do a better job of achieving your goals. It is also the hardest part of the process, because it requires reve-
lation and discussion of personal beliefs and values, which are typically held close. Examining out loud the priority given to fair-

ness in our sentencing practices or the place of inflicting pain in our sanctioning system can be uncomfortable, especially when

you find yourself in disagreement with people whom you respect and work with every day.

The content of these discussions iz fairly conceptual and thus is often dismissed as too academic and abstract

Jor busy people handling pressing problems, The truth is that policymakers and practitioners must have these conversations, for it

is they who intervene daily and in dramatic ways in the lives of those accused and convicied of crime. When individuals exercise

that kind of power, it is essential that they are clear about why they are doing it.

This chapter suggests some ways to categorize, think about, and wuik through why you sanction people and the

values that will guide how you do it. The chapter does not suggest what those goals and values should be, but merely how 1o

arrive at them yourselves. As you will discover, the tasks described in many of the other chapters in this volume draw upon the

work of this section. In Chapter 6, Defining a Continuum of Sanctions, for example, Alan Harland explores how goals and values

come together in crafting a sanctioning system, while in Chapter 13, Program Design, Madeline Carter points out the connection

benween sentencing goals and the elements chosen to create a sanctioning program.

What Do We Mean by Goals?

Goals are the statement of what we
want to achieve, the direction in which
we are headed. As in many other areas of
social policy, we usually find it easier to
describe what is wrong with our criminal
justice system, or with our sentencing
practices or options, than to detail our
vision of what that system, those prac-
tices or options, should produce.

In the context of intermediate sanc-
tions, stating our goals is declaring why
we sanction, why we choose to respond
to criminal behavior in the first place,
particularly for those offenders and
offenses that fall in the vast middle range

© Center for Effective Public Policy, 1993.

The National Institute of Corrections and the State
Justice Institute reserve the right to reproduce, pub-
lish, translate, or otherwise use, and to authorize
others to publish and use all or any part of the
copyrighted materiais contained in this publication.

of behavior seriousness. Answering the
question, “Why do we sanction criminal
behavior?” has kept philosophers, anthro-
pologists and sociologists, legal scholars,
and criminal justice practitioners engaged
in passionate debate for centuries. Such
debate is anything but academic, howev-
er, in the context of considering interme-
diate sanctions.

Consider the four learned judges who
are discussing the disposition of a partic-
ularly difficult, though not at all unusual,
case that has come before one of them for
sentencing. The offender is a 2C-year-old
woman, the mother of two young chil-
dren, who has been convicted of distribut-
ing cocaine. She has prior convictions for
possession, prostitution, felony shoplift-
ing, and passing bad checks over $500.
She is clearly not a drug lord or big-time
seller; she is a drug user who has proba-
bly sold her own body to maintain her
habit. She has an impressive failure rate:
two prior felony convictions.

The first judge is a retributivist: He
believes that illegal conduct must be
punished for the simple reason that it
is wrong and must be so judged. This
offender has committed a fairly seri-
ous offense, and should be punished
accordingly.

The second judge believes that the
only response to crime that makes
sense is one that achieves some good
for society, that uses the occasion of
sentencing to rehabilitate the offender,
to “cure” her so that she will not have
a reason to commit crime in the future.

The third judge agrees with the second
that a sentence must have as its aim
the achievement of some societal
good, but for him that good is attained
through the limitation of this offend-
er’s ability to commit crime for some
period of time into the future. This is
good for those she might victimize
and, he believes, for her as well.
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The fourth judge is also concerned
about having a positive impact on the
larger community. She wants to frighten
this offender into compliance with the
law by making the results of her convic-
tion unpleasant and making sure that
she will be caught if she offends again.

These judges’ positions represent four
of the classic philosophical purposes of
sanctioning: retribution or punishment,
rehabilitation, incapacitation, and specific
deterrence. As you can readily see, each
position would lead its holder to a quite
different sentencing decision. Some of the
sentences might share features (a period
of incarceration, for example), but overall
they would look quite different.

Once established, goals function
chiefly as criteria by which we make
choices among competing or conflicting
options, set priorities in times of limited
resources, define success, and judge our
accomplishments, For that reason, goals
should be clear and realistic.

In the case of the criminal justice sys-
tem, a number of different concepts are
frequently lumped together under the
term “goals.” In our experience, however,
it is important and helpful to identify and
discuss them separately. (A further dis-
cussion and definition of these terms fol-
low later in this chapter.)

The Goals of Sanctions
Also called philosophies or purposes
of sentencing, these familiar concepts
assert aims for sanctioning or responding
to criminal behavior and thus determine
the content of the sanction. These goals
include:
« Retribution
* Rehabilitation
* Deterrence
« Specific
*» General
» Incapacitation
* Restoration.
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Normative Values

Normative values are the rules by
which we choose to conduct the business
of the criminal justice system, the norms
that guide our behavior, choices, and
decisions. These values might include the
following:

* Proportionality

* Equity

* Parsimony

* Humane treatment.

System Goals

These are the interests or concerns that
policymakers, as stewards of the public
trust, bring to discussions of adjudication
and sentencing. While these goals may
vary across jurisdictions, they typically
include the following;:

« Using resources effectively and

efficiently;

* Reducing correctional crowding;

» Processing cases in a timely manner;

« Enhancing system credibility; and

» Generating resources to offset costs.

The Objectives or Desired Outcomes of
Individual Sentences
Because the circumstances of each
case are somewhat different, judges and
other decisionmakers involved in sen-
tencing typically seek specific objectives
in individual cases that express how the
primary sanctioning goal is to be met, or
that are secondary to it. These objectives
will vary widely, but a few representative
examples might include the following:
* Restriction of offender movement
to certain times and/or destinations;
* Completion of a treatment or training
program;
*» Reduction in alcohol consumption;
* Completion of a work assignment;
and/or
* Payment of full restitution to the
victim.

The Goals of Programs

When discussing intermediate sanc-
tions, many of us use the words “sanc-
tion” and “program” interchangeably.
Sanctions are legally binding orders of
the court imposed in response to viola-
tions of the law or court orders. A sanc-
tion may incorporate a program as a
means to achieve the purpose of the sen-
tence, but the program is not the sanction.

Programs are typically organized
around the choice of a particular strategy
to address a specific problem or need.
(For example, a private group might cre-
ate a residential program for female
offenders with children who have no per-
manent home, with an emphasis on
preparing those women through training,
support, and assistance to obtain their
own apartments and live on their own.
A judge might sentence such an offender
to the program with the intention of help-
ing her to avoid future crime.) Therefore,
programs have their own internal goals.
These may sound very similar to the
goals and objectives of sentences, but
they are organizational objectives that
govern the structure, activities, staffing,
and internal operating policies of the pro-
gram. These organizational objectives
apply to all participants, regardless of
their individual sentences or even
whether or not they are offenders.

What Does It Mean to Agree on Goals?
At its most basic, agreeing on goals is
nothing more than agreeing on the end
point toward which you are working.
Agreement is necessary for the same rea-
sons that a blueprint is: You do not want to
start construction without knowing whether
the building is to be a church or a house.
Some policymakers may bring a cer-
tain skepticism to this discussion because
of their inherent respect for the law and
their confidence that the law provides ade-
quate instruction regarding the purposes
of criminal sanctions. Indeed, the sentenc-
ing statutes at the national, state, and local



levels do provide a foundation for our dis-
cussions about sanctions. That foundation
is typically very broad, however, and
leaves much unspoken about how multi-
ple goals should interact and how individ-
ual discretion will be acted upon. Perhaps
the first issue to be agreed upon in a dis-
cussion about sanctioning goals is that the
policy group has a legitimate role in artic-
ulating these goals, objectives, and values
for the community that the group is elect-
ed or appointed to represent and serve.

In the case of a policy group repre-
senting the key agencies and decision-
makers of a jurisdiction’s criminal justice
system, agreeing on goals is a process
aimed at bringing to bear diverse and
sometimes conflicting goals, values, and
interests in a consistent, principled man-
ner on the decisions of sentencing and
correctional resource allocation.

The first step in agreeing on goals is
the policy group’s agreeing on a general
set of policies that articulates the purpose
of intermediate sanctions in their jurisdic-
tion. This purpose might be expressed as
an overall sanctioning goal for intermedi-
ate sanctions, a primary sanctioning goal
for each category of offenders to be con-
sidered for intermediate sanctions, or a
combination of both.

Thus, for example, one policy group
might adopt a policy statement that
asserts the restoration of the communi-
ty—that is, the victim, the offender, and
the larger community—as the primary
goal of intermediate sanctions.
Restoration is an encompassing purpose:
In addition to the obvious goal of restor-
ing the victim as much as possible to his
or her state before the crime, it implies
that the community must be returned to a
state of equilibrium, to safety and calm,
and the offender must receive such treat-
ment and/or incapacitation as will pro-
duce that for the community. This overall
goal would be expressed differently in
different crimes: In the case of property
crimes, restoration of the victim’s loss is
the primary objective; for sex offenses,
treatment of the offender is to be com-

bined with a secondary objective of pre-
venting or restricting contact between the
offender and potential victims.

In a different jurisdiction, a policy
group might choose a general policy
statermnent that establishes the protection
of the public through incapacitation and
rehabilitation, depending on the circum-
stances of the case, as the primary pur-
pose of intermediate sanctions. In this
case, all sanctions would be chosen for
their ability to ensure protection for the
community over the long and short term.

The second step in agreeing on goals
is the policy group’s adopting a set of
principles or values that will guide them
in choosing the specific sanctioning
options to make available or to create for
various offender categories. These values
and principles usually serve as limits in
the carrying out of a sanctioning purpose.

For example, if the policy group was
not guided by the principle of proportion-
ality—that is, that the severity of sanc-
tions should correspond as much as
possible to the severity of the present
offense—a group could, in pursuit of a
goal of rehabilitation and assuming
resources were not an issue, create and
mandate long-term residential treatment
for every offender with a drug, alcohol, or
mental health problem, regardless of how
minor the charge.

The third step is the group’s acknowl-
edging the system interests and goals that
come into play in adjudication and sen-
tencing decisions, and choosing those that
they are willing to honor.

That might mean, for example, that a
policy group would actively seek to iden-
tify jail-bound populations as priority
groups for the creation of appropriate
sanctioning options in order to reduce the
jail population. The same group might
reject revenue-generation as an interest to
be honored even while recognizing it as'a
side effect of an option.

In working through and reaching
agreement in all three of these areas, the
policy group is creating a systematic

approach that will guide the myriad deci-
sions regarding sentencing practices and
options that it will be called upon to make.

Further on in their deliberations, the
policy group may become involved in
program design and redesign, which will
involve their taking up the issue of pro-
gram goals as well.

Why Is Agreeing on Goals Important?
The connected tasks of agreeing on
goals and choosing values and interests to

be honored are of particular importance
in creating policy-driven intermediate
sanctions. Given the level of public con-
cern about crime, the dissatisfaction with
current sentencing options, and the
tremendous limits on public resources,
jurisdictions can no longer afford to cre-
ate programs on the basis of serendipity.
First, policymakers in this area must
work harder than ever to ensure that sanc-
tions are carefully chosen, designed, and
implemented. It is not enough for deci-
sionmakers to let public and private agen-
cies create programs and admissions
criteria, and then decide whether to use or
not use them. Policymakers across agen-
cies must engage in a thorough process of
targeting, detailing precisely the desired
outcomes for each sanction and the
offenders for whom the sanction is
intended. That means choosing the ele-
ments or features that can best deliver
those outcomes and, just as important,
eliminating those that do not. Such a
process requires a clear understanding
and agreement on sanctioning goals.
Second, it is impossible to measure
success if success has not been defined.
One of the biggest frustrations, cited
universally by criminal justice policy-
makers, is lack of information on the
effectiveness of programs. Planners and
analysts respond with equal frustration
that such information cannot be forth-
coming until there is some agreement on
a definition of effectiveness for each
program and sanctioning option:
Effective at doing what? (For example,
reducing drug use or eliminating it?
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Punishing the offender or keeping him
out of trouble?) For how long? (For
example, until the sentence term is con-
cluded or for three, six, or nine months
after that?) At what cost? Until policy-
makers who use sanctioning options
agree among themselves about the pur-
poses that those options should serve
and agree that the program’s components
meet those purposes, there will continue
to be disappointment with available
options.

Third, because there are many ways to
achieve the same purpose, perhaps even
for the same populations, it is essential
that policymakers also agree on the val-
ues and system interests that will guide
their choice of options. For example, a
policy group might decide that a long jail
term is called for to deter offenders con-
victed of relatively minor offenses, but
who have been convicted of such offenses
many times. The sheriff, however,
reminds the group that they made it a pri-
ority to reduce the jail-crowding problem
in the county. The representative of the
county executive also questions whether
such sentences would be the most
efficient use of resources, another interest
that the group agreed to honor. Having
agreed to those interests, the group must
look for a less intense response, one that
still achieves deterrence but does not
involve long terms (or perhaps any term)
in jail, and that is appropriate in cost
compared with the response made to
other offenders.

Fourth, a jurisdiction cannot know if it
has the “right” intermediate sanctions
until its policymakers decide what they
want to have in place and for whom.
Second only to questions of effectiveness
are policymaker concerns about the ade-
quacy of the number and type of options
available in their jurisdiction, They want
to know if they have the right sanctions
and programs, and if they have enough of
them. Establishing goals and values for
sanctions and choosing the outcomes
desired for specific subgroups of the
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offender population are fundamental steps
in determining the answers to those ques-
tions. Matching the offenders who are in
the system (their numbers and significant
characteristics) with the goals and out-
comes desired for them enables a policy
group to look at the array of options
available in their jurisdiction and decide
if they have the right type or number of
sanctions.

Defining Terms

Although it is important to have work-
ing definitions of the terms that are used
in this chapter and elsewhere in this book,
it is also important to note that volumes
sufficient to fill a library have been writ-
ten on the meaning and implications of
these concepts. What follows are but brief
introductions to them.

Goals and Purposes of Sanctions

As noted earlier, what are commonly
called the goals of sanctions are articula-
tions of the reasons why a society choos-
es to respond in particular ways to
criminal behavior. (Why we choose to
have a criminal law and label various
behaviors accordingly is another issue.)
Since almost all such responses are
expensive and take public funds from
other needs and possible uses, it is imper-
ative that government agencies and poli-
cymakers be able to articulate to the
public what purpose this effort called cor-
rections serves.

Retribution or Punishment

Retribution justifies sanctions as the
earned punishment for transgressing the
law. It is founded on the belief that mem-
bers of 2 community have an obligation
to obey the laws of that community and
that if the law is broken the individual
deserves punishment. Unlike all other
purposes of sanctions, retribution does
not aim to use the occasion of sentencing

to achieve some future good result for the
society. Punishment is meted out because
a wrong has been committed and the
transgressor must pay. A balance has
been tipped (by the offense) and must be
righted (by the punishment).

The philosophical underpinnings of
this approach are many. Some focus on
the importance of treating each individual
as a fully responsible member of the com-
munity who must be held accountable for
his or her own behavior. This view
frowns on the idea of using the individ-
ual’s error as a means to achieve some
other good for the society because it
devalues the individual’s worth. Others
focus on the societal need to expound
community standards of behavior and to
reinforce their importance by the act of
condemning and punishing violations.

Inherent in this view of crime and sen-
tencing is the notion that some transgres-
sions are more serious than others and,
accordingly, should be dealt with more
severely. A central activity, therefore, in
creating a sentencing scheme based on
retribution is ranking crimes according to
their perceived seriousness and grading
punishment correspondingly. This match-
ing of crime seriousness with punishment
of commensurate severity is called the
principle of proportionality and is central
to the retributive approach.

Retribution focuses primarily on the
act committed in the offense. There is
debate among retributivists about how
much attention should be paid to issues of
motivation, harm, and responsibility: Why
did the offender do what he or she did?
How much harm was inflicted on others?
How vulnerable were the victims? What
was the offender’s role—and, conversely,
that of the victim and/or other perpetra-
tors—in the crime? One view is that the
central concern should be the nature of the
offense, not the offender and his or her
culpability. But others believe that this
single focus blurs important distinctions
between acts that may seem similar on
their face but differ in relevant ways.



Any sanctioning system based on retri-
bution will base its punishment on the seri-
ousness of the crime. Estimations or
projections of future risk should have no
place in such a scheme, nor should sanc-
tions based solely on efforts to address that
risk. Sanctions should, however, be based
on the principle of equity—that is, similar
offenses should be punished similarly.

Rehabilitation

Rehabilitation, along with incapacita-
tion and specific and general deterrence,
is a utilitarian philosophy of sentencing;
that is, it rests on the principle that soci-
ety is justified in inflicting pain and
unpleasantness on its members only if
some future good for the larger society is
realized from the act. The good to be real-
ized in sentencing is to produce by sanc-
tioning better protection for the public by
reducing the incidence of crime.

Rehabilitation specifically takes the
view that the most productive approach to
preventing criminal behavior is to diag-
nose and treat its underlying cause or
causes in the individual. This view obvi-
ously has its roots in a particular theory
of criminality: that criminal behavior
grows out of some physical, emotional, or
social problem of the individual offender.

Rehabilitation has as its aim the long-
term elimination of recidivism by treating
the problems of law-breaking individuals.
To be effective, rehabilitation depends on
several essential ingredients: first, a reli-
able means of diagnosing and assessing
offenders for their needs; second, a pre-
scription for responding effectively to the
assessment or diagnosis; third, the
resources to respond adequately to those
needs; and fourth, the knowledge that
responding in this way will affect the
individual’s proclivity to commit crime.
The availability of resources is one of the
most common problems with this
approach: In the cases in which it is pos-
sible to determine what kinds of treat-
ment, education, or other assistance

would benefit a given offender or groups
of offenders, the resources are simply not
available. Typically, there are inadequate
resources for these services for the non-
criminal population, making it that much
harder to obtain them for offenders.

Because of its focus on the offender
and his or her problems, rehabilitation
places very little emphasis on the offense,
other than what it might reveal about the
perpetrator. In its purest form, a rehabili-
tative system would base sanctions on the
needs of the offender rather than on the
severity of the presenting offense. For
example, in the case of two men convict-
ed of murdering their wives, the one who
has a serious mental health or drug abuse
problem could be sentenced to a long
period of confined treatment, while the
other, a presumably sane college profes-
sor who acted in the proverbial “momen-
tary fit of rage,” could get a very light
sentence.

The indeterminate sentencing struc-
tures that once ruled in most states, with
their emphasis on “corrections” centers
and institutions, and reliance on parole
boards to determine when an individual
was “ready” to be released (that is, cured),
were at least partially based on a rehabili-
tative model of sentencing. Incapacitation
within the institution was the desired aim
for those the corrections system had not
yet cured or could not cure.

Incapacitation

The emphasis in an incapacitative
approach is on preventing reoffending by
restricting or disabling the offender, that
is, by acting in some way to reduce or
eliminate the opportunity for the offender
to commit more crime.

There are different degrees of incapac-
itation. Extreme examples, such as the
death sentence, are not uncommon. In
some societies the hands of thieves are
cut off, and in our own country judges
have ordered both physical and chemical
castration for sex offenders. Mandatory

life prison sentences are required in some
states for so-called habitual criminals.

Other forms of incapacitation empha-
size restricting rather than disabling the
offender. Curfews, house arrest, day-
reporting centers, and even the require-
ment of continuous employment or par-
ticipation in work crews can be used to
incapacitate offenders—that is, to make it
more difficult for them to have the oppor-
tunity to commit crime.

Incapacitation is also measured by its
length. A judge might consider it appro-
priate in a serious case to incarcerate an
offender until he or she is past the crime-
prone years, but determine that such a
strategy is neither realistic nor appropri-
ate for a young, less serious offender—
for whom it would take many years of
incarceration to age past that period. A
judge might consider some other type of
incapacitation, such as intensive supervi-
sion, for this young offender, but that sen-
tence will still be too short to restrain the
offender during the time he or she is most
at risk.

Calculations of what degree and
length of incapacitation are most effective
are only partially scientific. Objectively
developed instruments can rate the proba-
bility of reoffending for various sub-
groups of offenders. However, criminal
justice decisionmakers, whether judges or
parole board members, rarely use that
information by itself to reach decisions.in
individual cases. A risk-assessment mea-
sure is usually combined with other fac-
tors, such as the stakes involved in
reoffending (Will this person pass more
bad checks or rape another child?) and
the costs versus the benefits of incapacita-
tion at various levels.

Because incapacitation is based on
predictions, information about the current
offense is useful to the degree that it helps
to demonstrate a pattern of behavior that
is predictive of future behavior. Inform-
ation about the offender’s criminal and
personal history is usually required for
any objective assessment of risk.
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Exhibit 8-1

Jor adult felony offenders.*

Policy Statement, Colorado Criminal Justice Commission

The following policy statément, developed by the Colorado Intermediate Sanctions
Project Team and adopted by the Colorado Criminal Justice Commission, serves as
an example of one jurisdiction’s policy regarding the use of intermediate sanctions

Criminal justice officials exercise discretion in rendering sanctioning decisions for
adult offenders in Colorado. Those decisions shall be based on principles of equity,
fairness, parsimony, and nondiscrimination, with concern for cost efficiency and satis-
faction from the general public that justice is served.

Sanctions for adult offenders shall address, in order of priority, the community,
the victims of crime, and the offenders. (1) For the community, sanctions shall pur-
sue the objective of crime prevention. Such sanctions should incapacitate or control
offenders when necessary, provide opportunities for offender rehabilitation to
reduce future criminal behavior, and deter future criminal activity. (2) For victims
and communities harmed by crimes, sanctions should be imposed that provide max-
imum opportunities for reparation. (3) For offenders, sanctions shall be imposed
that provide retribution in proportion to the seriousness of crimes.

The effective use of incapacitation as a
primary purpose of sentencing is depen-
dent on several factors. The first is the
availability of valid, reliable instruments
for assessing risk among offenders.
Unfortunately, the development of such
instruments is a complex task that, even
when done perfectly, does not produce
the ability to make completely accurate
predictions. The second is the ability to
follow through on the predictions avail-
able—that is, to have the legal and ethical
grounds, and the resources to act in
accordance with the outcome of the
assessment. Many types of offender
groups that have a very high risk of reof-
fending fall into offense categories that
simply do not justify an attempt to inca-
pacitate them for the length of time that
would be required to keep them from
reoffending.

For most offenders under considera-
tion for intermediate sanctions, their
offenses and criminal histories will rarely
justify either the degree or the length of

*Excerpted from Position Paper on Criminal
Sanctioning, Colorado Criminal Justice
Compmission, Adopted December 18, 1992.
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incapacitation that their risk might other-
wise indicate. Decisionmakers often order
or agree to a short term of incarceration
or intensive supervision or participation
in day reporting in the name of achieving
incapacitation, even though that time is
insignificant in the offender’s potential
crime career.

Deterrence

General Deterrence

General deterrence is the principle that
underlies the notion of “making an exam-
ple” of someone or of “sending a mes-
sage” to a particular area or group by the
way in which someone they might iden-
tify with is treated. The idea is to frighten
the population of potential offenders into
remaining law abiding. General deter-
rence uses either the fear of getting
caught (publishing the names of drunk
drivers or prostitution customers in the
local paper), the probability of getting
caught (random tax audits), or the

unpleasant consequences of conviction
(the sanction itself) to prevent crime.

As an approach to overall crime pre-
vention, general deterrence is based on
assumptions that are hard to prove. Chief
among them is that crime is the result of a
rational choice made by a rational actor
from among competing options with rela-
tively equal payoffs. Another assumption
is that we have chosen the right responses
to make crime the less competitive or
desirable option. General deterrence
assumes that we have made those respons-
es or consequences certain if the offender
is caught, and that we know the best vehi-
cle to deliver the message to its intended
audience. It also assumes that citizens who
obey the law do so out of fear.

Specific Deterrence

Specific deterrence takes the same
fears—of getting caught and the conse-
quences of getting caught—and uses
them to induce law-abiding behavior in
an individual. The notion is that it is pos-
sible to so scare an offender through the
consequences of the original act that he or
she will not reoffend.

A common example of sentencing to
achieve specific deterrence is in shock
probation programs. Typically, a judge
will sentence an offender to some period
of incarceration, let him or her serve a
short portion of it (known as “a taste of
the bars™), and then reconsider and sus-
pend the remainder of the sentence. Some
boot camp programs also operate on this
principle, being located on the grounds of
a regular prison in order to expose the
presumably less hardened offenders to
what may be in store for them if they
mess up. Other boot camp programs
make their regimens particularly unpleas-
ant to discourage reoffending.

In misdemeanor courts, where judges
have fewer options at sentencing, specific
deterrence is a far more commonly
employed sanctioning purpose than might
be supposed. “A few days in jail” is a
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typical sentence designed to scare a first-
time or frivolous (the crime that results
from a prank or a dare) offender or to
keep a prostitute off the street.

In practice, it is easy to confuse
specific deterrence with retributive pun-
ishment, and many who argue for retribu-
tion are in fact seeking specific deterrence.
Since the intent of specific deterrence is
to make the experience of law breaking
so unpleasant that one will never do it
again, there are some commeon elements.
For example, although sanctions designed
to achieve specific deterrence are intend-
ed to achieve a good result, a sanction
based on specific deterrence does not
have to offer any other benefit; it does
not have to be therapeutic or offer care-
ful sapervision; it simply has to be
unpleasant.

As with other utilitarian purposes,
specific deterrence is based on a particu-
lar understanding of human behavior. In
this case, that future behavior is affected
positively by the unpleasant conse-
quences of past behavior. Since we cer-
tainly know how to create unpleasant
consequences, the primary assumption
on which specific deterrence rests is that
it works.

Restoration

Unlike the other purposes of sentenc-
ing, which have a long history of debate
and definition surrounding them, restora-
tion has no commonly accepted single
definition. There has been relatively little
written about it and the understanding of
its meaning in practice is still fluid.
Therefore, its treatment here is neces-
sarily tentative.

Restoration—sometimes also referred
to as reparation—aims to restore the com-
munity to its state before the crime was
committed. Like retribution, restoration
locks at crime as a disruption of the peace
or a rent in the moral fabric of the com-
munity, but restoration aims to repair the
peace rather than punish the offender in
response.

There are many aspects to restoring
the community. To the extent possible,
restoration seeks reparation to the victim
for the damage done. It focuses attention
on the conditions in the community that
may have contributed to the commission
of crime in the first place. Restoration
seeks the safety of the community by pre-
venting the offender, through rehabilita-
tion, incapacitation, or deterrence, from
reoffending, and finally, it offers the
offender the opportunity to restore him-
self or herself to peace with the commu-
nity by allowing him or her to make
reparation for the offense.

In practice, choosing a sentencing
scheme based on restoration requires
establishing the order of priority for
restoration in all cases.

System Goals

As managers of individual agencies
and as policymakers for the larger crimi-
nal justice system, members of the policy
group have a variety of concerns that
reflect their stewardship of public funds
and the public trust. In making decisions,
they are seeking to achieve goals in this
area as well.

The system goals that come into play
when engaging the issue of intermediate
sanctions are very common across juris-
dictions. They include the following:

Make Efficient and Effective Use
of Resources.

Making the best use of public monies
is an-obligation for everyone who serves
in the public sector. That obligation has
grown even more pressing in recent years
as the demands for public services contin-
ue to outpace revenue. In the case of cor-
rections, it requires that sanctions be
tailored as carefully as possible to ensure
that they provide only the supervision or
services necessary to achieve their intend-
ed goal(s).

Reduce Crowding in Corrections: Jails,
Prisons, Probation,

Whatever its goals, corrections can
hope to achieve them only if it has the
appropriate balance between the demand
for services and the resources to meet that
demand. There may be large influxes of
funds for construction and new operating
costs, but legislatures and other public
bodies continue to make policy decisions
that escalate the demand for space. That
space may be in a jail, in a prison, or on
the caseload of a probation or parole
agency. Local officials are particularly
hard hit in terms of managing jail costs
and avoiding or resolving lawsuits.

Process Cases Through the Court in
a Timely Manner.

The swift resolution of cases, whether
civil or criminal, pending against individ-
uals is a hallmark of a good justice sys-
tem. Court delay has become a major
problem in many courts around the coun-
try. Not only does delay affect the quality
of justice, but it also can act as an alba-
tross, impairing the court’s ability to move
forward on other issues or initiatives.

Enhance the Credibility of Criminal
Justice Agencies and Institutions.

For a wide variety of reasons, the pub-
lic has lost confidencz in the ability of the
courts, corrections, and other criminal
justice agencies to deliver on their
promises. Part of the problem may be in
the promises themselves; nonetheless, our
agencies have much to do to reach out to
the public to restore confidence.

Produce Resources That Offset Costs.

As part of an effort to both conserve
public funds and renew public
confidence, many criminal justice agen-
cies are looking for ways to generate
resources. They may do this through
improved fine collection, community
work service by offenders, the payment
of restitution to victims, or fees paid for
probation supervision.
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A jurisdiction may have additional sys-
tem goals and objectives. The key thing
about system goals is that they are just as
critical to address as other goals in terms
of policymakers’ desire to honor them and
to work toward their achievement.

Normative Values

The system of criminal laws and crim-
inal justice in this country confers an
enormous amount of power on its deci-
sionmakers: to intervene in the lives of
citizens: to constrain or restrict their free-
dom of movement, freedom of associa-
tion, and freedom of speech; to order
their submission to treatment, payment
of fines and fees, attendance at work, or
urination on demand; and to permit the
unlimited and unannounced inspection of
their homes and workplaces. In directing
and conducting the operation of the sys-
tem, criminal justice policymakers are
guided by rules and values that define the
limits of that power in practice.

The values that guide individual case
decisionmaking in criminal justice are
likely to vary from jurisdiction to juris-
diction and from court to court within a
jurisdiction. However, for the reasons
articulated earlier, it is essential thata
group that intends to develop policy
regarding the use of intermediate sanc-
tions agrees to articulate those values
that will inform its efforts.

The foliowing are some of the com-
mon values that guide policymakers and
decisionmakers:

Proportionality

Proportionality is the principle that a
sanction should not be any more onerous,
intrusive, or painful than warranted by the
severity of the crime of which the offend-
er is convicted. This is a critical limiting
principle in the imposition of sanctions
whose ostensible purpose is to do good,
where the temptation to do A LOT of
good is hard to resist.
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Because proportionality is intrinsically
linked to the idea of a hierarchy of offens-
es—that is, crime ranked by seriousness—
it is typically associated with a retributive
philosophy of sentencing. In fact, it is
certainly possible to use such a ranking
with any one of the sentencing purposes
when the intent is to ensure that sanctions
are proportional to the crime.

Equiry

Equity is the principle that similarly sit-
uated offenders are to be treated similarly.
It specifically restrains us from responding
to or sanctioning a subgroup of the offend-
er population for a reason or in'a way that
is unrelated to their criminality.

Two examples of this principle are
currently under discussion around the
country. The first involves the passage in
some states of laws that sentence posses-
sion or distribution of various amounts
of crack cocaine more harshly than com-
parable amounts (in terms of use) of
cocaine powder. One state supreme court
rejected such laws as fundamentally
flawed because the result was to punish
one group of drug offenders very differ-
ently from another when the drug in
question was essentially the same—only
its form varied.

The second example concerns the use
of particular probation conditions for
women offenders in ways that are respon-
sive to perceived gender-related needs
(parenting classes, life skills manage-
ment, grooming classes), rather than to
the behavior associated with their crimi-
nality (drug treatment, job training, and
so forth). A female offender convicted of
a certain crime should be sanctioned in a
way that is appropriate for the crime, not
for the fact that she is a woman.

Parsimony

Parsimony is the commitment to using
the least intrusive and least drastic mea-
sures and the smallest possible amount of
resources to obtain the desired objective
in sentencing. That resource might be
measured as the time of a probation
officer, the duration of confinement, or
the cost of treatment.

As with proportionality, parsimony is
an important limiting principle in the
design of intermediate sanctions: There is
a tendency where intermediate sanctions
are concerned for decisionmakers to
decide that if a little is good, a lot is bet-
ter. Unfortunately, in addition to wasting
resources, the use of too many conditions,
restrictions, and expectations on offend-
ers in the community can create failure
where success was intended. For many of
the offenders for whom such sanctions
are designed, a few clear expectations or
requirements are far more productive in
terms of changing behavior and building
on success.

Humane Treatment

A commitment to humarne treatment
means that in choosing sanctions, about
how and under what conditions they are
carried out, and abeut how they are organ-
ized, the preference will be to seek the
most humane method to achieve the goals
of the sentence or the outcomes of the
program. To choose the most humane
way is to avoid unnecessary or gratuitous
humiliation, pain, and discomfort.

Forcing ourselves to consider humane
treatment as a value when making deci-
sions about sanctions is a powerful way
to remind ourselves that the offenders for
whom these sanctions are designed are
not so different from us.

Objectives or Desired Qutcomes of
Individual Sentences

For each of the traditional sanctioning
purposes described above, there are con-
crete objectives by which to judge
whether or not the sanction achieves the
outcome that was intended. These objec-
tives or desired outcomes are not the
same as the purposes; they cannot be used
interchangeably. They are indicators that
help to translate philosophical concepts
into practical, measurable terms.



While the objectives are not substi-
tutes for the philosophical concepts, they
are essential in defining success and in
marking failure. No sanctioning option or
program can be devised without careful
attention to clear, measurable objectives.

Objectives are also not the same as the
elements of a program or a supervision
strategy. The latter should be aimed at
achieving the former. Objectives are one
way to evaluate whether or not a program
is carefully crafted; if an element of the
program does not help to achieve the
desired outcome, it should be eliminated.

Objectives fall into two categories:
those that we want to look for and mea-
sure in an aggregate form in a sanctioning
program, and those that we want to see
and account for in individual cases.

Following are two examples of speci-
fying objectives.

Example 1: A man has been convict-
ed of robbing four people after dark at a
neighborhood cash machine near the
main transit terminal in the community.

The judge has ordered probation
supervision until the man has repaid the
individuals the money he stole from
them. She has further ordered that he be
placed on house arrest for 90 days.

The sentencing purposes here are clear:

» restitution of the victims, and

« short-term incapacitation of the

offender to prevent future crime.

The sentence has the following
objectives:
* repayment to the four victims of all
of the money stolen, and
* restriction of the offender’s freedom
of movement during the time when
he is not working.

The program elements aimed at

meeting those objectives might include:

« efforts tc get the offender a job (this
could be done by a corrections
agency as part of an officer’s case-
work, by a special unit in the agency,
or by a public employment service);

» monitoring his attendance at work
(this could be done by telephoning his
employer or by visiting the job site);

* supervision of his payment schedule;

« monitoring of his presence at home
when he is not working (could be
done through telephone contact, site
visits, electronic monitoring, or some
combination).

Because the objectives here are simple
and clear, the agency charged with super-
vising the completion of the sentence can
have confidence in adjusting the specific
terms of the sanction to meet those ends.
For example, if the probation officer
believes that this individual needs train-
ing before he can get a job, the house
arrest can be modified to accommodate
training. If the probation agency must
enforce compliance with conditions, it is
told what objectives have to be met at the
same time: that is, that restoration of the
victims must be accounted for in any
response to failure. The response should
not, therefore, make it impossible or more
difficult for the offender to work.

Example 2: In a similar case in anoth-
€r community, the offender is 18 years
old and has been committing the rob-
beries because of his cocaine addiction.

The judge in this case has ordered the
offender to spend 28 days in an inpatient
drug treatment program, followed by 90
days of followup outpatient counseling.
He has further ordered that, following the
inpatient treatment, the offender is to per-
form 20 hours of community service each
week for the duration of his 18-month
term of probation.

The sentencing purposes here are less
clear than in the first example:

« rehabilitation (drug treatment) to

prevent crime, and

« restoration of the community for the

harm done to it through community
service. The community service,
however, may be intended as inca-
pacitation or even as punishment.

As aresult, the sanction’s ebjectives

are harder to specify:

* In the case of the treatment and
counseling, the result sought might
be the elimination of all cocaine use
by the offender, or it might be a
significant reduction in use.

*» The result sought from community
service is more difficult to discern:

a. If the purpose is punishment, the
objective will be to make sure he
spends 20 hours a week doing
something unpleasant, demanding,
or tedious.

b. If the purpose is restoration of the
community, the objective will be to
ensure that he spends the time mak-
ing the best contribution he can to
performing a needed public service
{which might mean performing a
task that is relatively pleasant).

c. If the purpose is incapacitation, the
objective will be to maximize the
restriction of his freedom of move-
ment through the timing, organiza-
tion, and supervision of the work
assignment.

The program elements will include:

» inpatient drug treatment (offered in a
private hospital, a corrections facili-
ty, or a public health facility);

* outpatient counseling (provided by
probation officers who are certified
addiction counselors, by a private
agency, or by a public health service);

* community work service (managed
through placements at other agen-
cies, where the staff provides most of
the supervision, through organized
work service crews supervised by
probation, or through a private
agency that provides the supervision
and the work placements).

Because the objectives of this sentence
are not clear, it is harder for the probation
agency charged with carrying it out to
know with certainty how to make the
necessary choices and adjustments. For

67



example, if the agency uses random uri-
nalysis, how should it be used? To deter
him from using drugs (for fear he'll get
caught)? To catch him using drugs (in
violation of the intent that he stop all drug
use)? To assess how he’s doing in reduc-
ing his dependence and use (to adjust the
treatment he’s receiving or to change the
terms of probation)?

These examples make two things clear:
First, programs and elements of pro-
grams that have very different ends—and,
therefore, are structured and operated dif-
ferently—are often given the same name.

This is true of community service, so-
called boot camps, home detention, day-
reporting centers, and many other
sanctions.
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Second, no corrections agency or pro-
bation department can create programs
that meet the myriad individual purposes
and objectives of however many judges
sit on its bench, not to mention prosecu-
tors and other public officials. Policy-
makers must develop some common
expectations about sanctioning programs
that permit the agency that operates them
to do so with a coherent set of goals and
desired outcomes.

Much of the dissatisfaction with exist-
ing community sanctions can be attrib-
uted to these two problems. If a judge or
a prosecutor agrees to a sentence that
incorporates several months’ attendance
at a day-reporting center because that
official believes that this offender must

receive rehabilitative services, but the
center provides only supervision (that is,
offering activities primarily to keep
offenders in a single location where they
can be watched), then the official is going
to be dissatisfied with the sentence’s out-
come and is likely to lose trust in the
operating agency. That same judge or
prosecutor will be equally unhappy if he
or she assumes that those sentenced to
community service are out picking up
trash and dead animals on the highway in
striped uniforms, and then learns that the
last offender so sentenced is shelving
books at the local library.



Exercise 8-1

Some Suggestions for Discussing and Reaching Agreement on Goals

As noted in the introduction to this chapter, many policymak-
ers exhibit scant patience with discussing goals of sanctions,
choosing values, and defining outcomes. Perhaps these activities
do not seem real in the press of daily decisionmaking. The costs
of not reaching these agreements, however, are very real indeed.

Every policy group has a different character, a different level
of tolerance for conceptual (as opposed to problem-solving) dis-
cussion, a different style of relating to one another. It is difficult,
therefore, to suggest an approach that will work for all such
groups. However, it is probably best to begin by tying the discus-
sion directly to the interests of the policymakers as they make
individual decisions. What follows are a few suggestions for
beginning that work. Your group might review the three suggest-
ed approaches and select one approach, or a combination of
approaches, that best suits the style of the group.

Approach #1

The purpose of this exercise is to give members of the policy
group the opportunity to relate sénclioning purposes, values,
objectives, and system goals directly to the dispositions of the
kinds of cases that routinely come before the court.

1. Choose three typical cases that represent the majority of the
kinds of cases (offense-offender combinations) that fill the
docket of the court in your jurisdiction. Try to choose cases
that are likely candidates for an intermediate sanction or for
a split sentence. (If necessary, ask the probation or commu-
nity corrections agency—or maybe the jail—for help in
choosing.)

2. Distribute the cases to members of the group ahead of time.,
Ask each member to prepare a sentencing plan for each
case, with a full description of all components. Ask them to
describe why they have chosen the particular components
or sanctions. What end will be served by this sentence? Are
they looking for different goals with different parts of the
sentence?

3. In the group, go through each case, having the members
report their plans and their reasons. Note the responses on a
flipchart.

4. Go over the list of reasons, identifying sanctioning goals,
values, system goals or interests, and specific case objec-
tives.

5. Discuss the results. Is there a mixture of goals, values, and
objectives? Did members use the same sanctions for differ-
ent purposes? How often did the same case result in the
same sanction for different reasons?

6. On the basis of the discussion, can the group begin to iden-
tify some common goals, objectives, values, and system
goals—at least as they might pertain to specific types of
cases?

Approach #2

The purpose of this exercise is te familiarize policy group
members more thoroughly with the purposes of sanctions by hav-
ing them experiment and work with the concepts in their purest
forms.

1. Divide the group into five small groups. Assign a specific
sanctioning purpose to each group—retribution, rehabilita-
tion, incapacitation, deterrence, restoration.

2. Each group should begin by agreeing on a definition and
any requirements for its assigned purpose.

3. Give each group the same three cases as in Exercise #1.
Have each group sentence the cases based on a pure
approach to its sanctioning purpose.

4. As they discuss the sentences, members should note any
concerns that they have about the result. (These should be
concerns or cautions, rather than disagreements.)

5. Have each small group report its work to the larger group.
Are there any surprises? What are the concerns?

© Center for Effective Public Policy, 1993. The National Institute of Corrections and the State Justice Institute reserve the right to reproduce, publish, translate, or
otherwise use, and to authorize others to publish and use all or aiy part of the copyrighted materials contained in this publication.
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Exercise 8-1 continued

Some Suggestions for Discussing and Reaching Agreement on Goals

Approach #3

The purposes of this exercise are, first, to give participants the
opportunity to discuss the goals and values that they bring to the
sentencing process and, second, to have each team examine how
well the components of some commonly used sanctions achieve
the outcomes that are desired for them.

1. Have the policy group identify the three nonincarcerative
sanctions that they believe are the most frequently used in
your jurisdiction.

2. Working individually, take the three sanctioning options
and note for each one the specific outcome or outcomes
that you are seeking if you recommend or sentence offend-
ers to that option, or would be seeking if you did. If you
identify different (more than one) outcomes for the same
sanction, indicate if the outcomes are for different types of
offenders.

3. Putting your individual responses aside for the moment, as

a group, list the components of each sanction (e.g., report-
ing requirement, urinalysis—how often, scheduled or
unscheduled, etc.). Indicate whether these components are
always a part of the sanction or are available if desired. If
the latter, who specifies their inclusion and when?

. Using the flipchart, generate from the individual responses

a list of outcomes for each sanction. Discuss the breadth of
the responses.

. As a group, discuss how ably or adequately the components

of any of the sanctions might meet or achieve the desired
outcomes.

© Center for Effective Public Policy, 1993. The National Institute of Corrections and the State Justice Institute reserve the right to reproduce, publish; translate, or
otherwise use, and to autlorize others to publish and use all or any part of the copyrighted materials contained.in this publication.
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Chapter 9

Developing 2a Common Frame of Reference

Peggy McGarry

Introduction

This chapter examines the broad categories of descriptive information a policy group must have to create

poticy-driven intermediate sanctions. This is distinct from the information sieeded for monitoring purposes, which is described in
Chapter 10, Building an Information System to Monitor Sentencing.
Using a planned-change model, your group has already addressed and begun to describe the desired ends

toward which your efforts are directed. Here we begin the work of analyzing the point from which the group is starting: who and
what make up the current system of sentencing and sanctions. Viewed another way, this information is crucial because you cannot

solve a problem until you fully understand the factors that make it a problem and the forces that maintain it.

Establishing Baseline Information

Establishing baseline information
about your criminal justice system has
two essential aspects: the information that
is gathered and the process through which
it is sought and assimilated. The informa-
tion is, of course, crucial in and of itself,
However, its usefulness to the policy
group is directly related to the extent of
the group’s involvement in formulating
the questions and arriving at the answers.
Therefore, we have included several sug-
gested approaches to involving the group
in this activity.

The staff assigned to the group plays a
vital role in suggesting avenues of inquiry
and approaches to questions, in gathering
and processing data, and in bringing into
the discussion key actors whose perspec-
tives may be missing. But staff members
cannot substitute their own interest or
insight for that of the policymakers, nor
can they eliminate the need for policy-
makers to assimilate the information pro-
vided to them,

© Center for Effective Public Policy, 1993.

The National Institute of Corrections and the State
Justice Institute reserve the right tv reproduce, pub-
lish, translate, or otherwise use, and 10 authorize
others to publish and use all or any part of the
copyrighted materials contained in this publication.

It is sometimes difficult for members
of a policy group to recognize that they
need the kind of information described in
this chapter, Because of their day-to-day
familiarity with the issues involved in
sentencing and sanctions, many policy-
makers assume that they know all they
need to know about this topic.

Despite the importance of crime and
Justice to public budgets and to our
wuality of life, we seem content to rely
on assumptions and common sense,

Their assumption, unfortunately, is
widely shared. We have for tco long
assumed that in the arena of criminal jus-
tice it is not necessary to apply the same
standards of objective examination and
inquiry that we bring to other public
policy issues. Despite the importance of
crime and justice to public budgets and to
our quality of life, we seem content to
rely on assumptions and common sense.
Think of the impossibility of trying to
construct a new highway or even a hospi-
tal without an environmental impact
study or an analysis (or competing analy-
ses) of the costs and benefits to the sur-
rounding community, or of putting a new

drug on the market without subjecting the
drug to a thorough testing process. For
some reason, though, we seem to think
that the ways we respond to drug-using
offenders, for example, is less vital to our
public health and well-being.

Nearly all participants in the
Intermediate Sanctions Project have
found that concrete information is a pow-
erful tool for change. Policymakers are
always surprised by the information
because it challenges some of their
strongest beliefs about how their jurisdic-
tion’s system operates. The challenge for
the group’s leadership is how to move the
group forward by making use of this sur-
prise. In the following discussion we
examine some reasons why this work is
important, define the specific types of
information needed, and describe several
methods for obtaining the information.

Why Is This Work Important?

e It is critical to understand the causes of
a problem before beginning an effort to
solve it. Establishing baseline informa-
tion can be seen as the analysis portion
of a problem-solving effort.

Addressing the twin issues of sentenc-
ing and sanctions is a particularly com-
plex undertaking. All three branches of
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government are involved in sentencing,
and each case has been handled by a
number of people and agencies by the
time it reaches disposition. Although
carrying out a sentence is typically the
direct responsibility of the executive
branch, it can involve all three branches
as well as private-sector agencies. The
policy group must understand the
process in all of its complexity to learn
what stands between the ideal and what
currently exists.

® Individual policymakers have a limited
view of the system and those affected
byit

One objective of the policy group is to
overcome the narrow frames of refer-
ence of its individual members and build
a shared understanding of the system in
a particular jurisdiction. The activities
described in this chapter enable the
group to construct a common frame of
reference based on hard data rather than
on assumptions and extrapolations
drawn from individual experiences.

e 7o match sanctions with the offenders
for whom they are most appropriate, the
group must know who makes up the
offender population in its jurisdiction
and the capacity and purposes of exisi-
ing sanctions.

Developing effective and efficient inter-
mediate sanctions requires matching
goals and desired outcomes with the
sanctioning components most likely to
achieve them and the population for
whom they are suited.

¢ Developing policy to guide the just and
appropriate use of sanctions requires a
complete knowledge of the sentencing
process in your system.

A detailed understanding of the sentenc-
ing process can tell the policy group
where and how to intervene to produce
the desired impact on the jurisdiction’s
sentencing practices.
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What Are the Key Categories of
Information?
Information must be gathered in four
key categories at this stage:
1. the sentencing/disposition process;
2. numbers at each key decision point;
3. existing sentencing options in the
jurisdiction; and
4. offender profiles by disposition.

1. The Sentencing/Disposition Process

The policy group should begin by

describing the formal sentencing process.
Such a description must include:

« the sentencing structure and the dis-
tribution of discretion among the
major decisionmakers;

« laws that mandate sentences and/or
limit the discretion of any actor, and
the requirements for invoking them;

« sentencing laws that permit broader
discretion in certain typcs of cases,
and their requirements;

« the steps involved in taking a case
from arrest through disposition (for
each of these steps, include the
agency and specific actors responsi-
ble, the decisions required, and the
options available); and

« the information about the case avail-
able at each decision pcint, and its
source.

Sentencing decisions are usually the
result of much more than just the laws
and formal policies of a jurisdiction.
Accounting for these informal influences
is vital to truly understanding how sen-
tencing happens in your jurisdiction.
Informal influences on the sentencing
process are different in each jurisdiction,
but they may include:

« court orders relating to jail and/or

prison population levels;

» jail and/or prison construction

efforts;

+ funding for community

corrections/probation programs;

« the relationship of the court to proba-

tion, including the level of trust, sup-
port, and confidence;

« the presence of an adequately funded
public defender’s office;

« policies in the prosecutor’s office on
the use of nonincarcerative sentences;

» the power and influence of the prose-
cutors in plea negotiations; and

* the visibility of private
agencies/providers to the bench.

How to Gather the Data

Staff can prepare brief reports that
describe the important features of the
state’s sentencing laws and structure. The
policy group should review these initially
as a background for other discussions;
thereafter, these reports should be used as
reference materials.

The remaining information on the
jurisdiction’s sentencing process should
be developed by the group as a whole.
The best way to do this is for the group (o
walk through the steps in the process
from arrest through disposition and com-
plete a “map” or flow chart of the
process. (An example of a flow ehart is
provided as Exhibit 9-1.)

At each decision point, the group
should answer these questions:

* What are the decision options?

» Who are the decisionmakers?

* Who or what has influence on that
decision, either overall or case by
case?

° On what information is the decision
based? Where does it come from and
is it passed along?

» What are the unspoken rules that
guide some of these decisions?

« Are there articulated rules or policies
for any of them?

If possible, use sheets of newsprint or
butcher paper to diagram this map or flow
chart as a group.

It will probably take several sessions
to complete a truly multidimensional
picture of the sentencing process in a
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jurisdiction. Members of the policy group
may disagree on some items, and it may
be that no one in the group will know the
answer to some questions, in which case
you may have to add new members to the
policy group. Creating this picture is,
however, a key task for the policy group.

In the context of meetings of the
whole group, policymakers may be less
than forthcoming in identifying the infor-
mal rules, influences, or practices affect-
ing sentencing. If that is the case, staff
can interview knowledgeable individuals
privately and bring the information to a
subsequent meeting for discussion and
confirmation. It is entirely possible that
an assistant prosecutor or a trial judge
knows far more about the way things
actually work in a jurisdiction than does
the elected prosecutor or the presiding
judge who sits on the policy group. (A
sample interview format is contained in
Chapter 11 that can be used as a guide to
conducting these interviews.)

2. Numbers at Each Decision Point

Once a map or flow chart of the sen-

tencing process is complete, the next
stage is to understand the power of each
decision point as a gate to the rest of the
system. To gather this information, the
group will need access to actual numbers
over a specific period of time—three
months, six months, or a year, depending
on the availability of data.

The policy group will need data to

answer at least the following questions:

» How many cases came into the
system through arrest?

* At each decision point, how were the
cases divided among the possible
decision options? How many were in
each option?

e How were the cases divided among
the possible final dispositions?

* What was the average length of time
between each step in the process?
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How to Gather the Data

Obtaining these numbers is no simple
matter. The office of court administration
is the likeliest place to start, but the task
will probably require data from a number
of sources: the sheriff or police, the jail,
the prosecutor’s office, the pretrial ser-
vices agency, probation, and the court.
(Exhibit 10-1, contained in Chapter 10,
is an excerpt from a report produced by
Sacramento County, California, demon-
strating the method that jurisdiction fol-
lowed to detail the types and sources of
data in the jurisdiction.)

A staff working group of members of
the information or planning staff from
each of the relevant agencies can be help-
ful. This group can determine the best
way to collect the data and present them
in a useful format.

If it is necessary to collect these data
manually, choose a relatively short time
period, such as three months, which will
provide a snapshot of how the system
functions.

How to Present Data to the Policy Group

The most illuminating way to portray

the data is by showing the numbers at
each decision point identified in the sen-
tencing/disposition process. However,
there are several possible approaches to
actually presenting the resulting data to
the group:

» Staff can prepare the data and simply
present them to the policy group.
The overlay of numbers on the flow
chart has a powerful effect on policy-
makers; the actual figures are rarely
what they assumed. The surprise can
offer a useful opening to a full and
frank discussion of the implications
of these numbers for the operation of
the system.

* Another way to structure that discus-
sion is to have each member of the
group identify what is most surpris-
ing or unexpected to him or her
about the numbers.

« If members of the group are comfort-
able with one another, begin by hav-
ing each member write down his or
her “guess” about the numbers or
percentages at each decision point
before the data are presented. Then
ask them to identify the areas of
greatest differences between their
guesses and reality.

3. Existing Sentencing Options

A critical stage in the development of
a common frame of reference is under-
standing the array of existing sanctioning
options. In developing descriptive infor-
mation about the array -f existing
options, the team should make a list of all
existing sanctioning options that have
been used as a sentence, including pro-
grams and services not necessarily origi-
nally developed as sanctions. For each
one, the policy group needs to know the
following: '

» What is its capacity and actual rate
of use?

* What are the characteristics of its
target population? Of its actual
population?

» What are the components of the
option or program? (What actually
goes on, what services or program-
ming are provided, how much super-
vision, of what kind?)

« Have all elements of the program
been implemented as described?

* Do all participating offenders
receive the same level of service
and supervision?

“The lack of accurate, quick and meaning-
ful data is most frustrating to the group.
Each department’s information system
has severe limitations. Policy develop-
ment without this information becomes
more of a guessing game.”

—DMark Carey, Director of Community
Corrections, Dakota County, Minnesota; excerpt
Sfrom the Intermediate Sanctions Project Newsletter
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* What are the limits on the use of the
sanction? (Is it inappropriate for cer-
tain types of offenders, for certain
durations of sentence?)

« For what purpose or purposes is it
designed or can it be used, e.g., sur-
veillance, rehabilitation, punishment?
‘Which features make it appropriate
for each purpose?

* Who controls access to the program?
How do most offenders end up in the
program? (Can judges sentence
directly, or does a corrections agency
have to make the assignment? Does
the program management have to
agree to take an offender? Can pro-
bation or parole refer in lieu of a vio-
lation? Are there pretrial cases?)

* Who among those who have access
is actually using it?

How to Get This Information

The best way to get this information is
to conduct an interview by phone or on
site with the director or manager of each
program. Request any available statistical
summaries on the program’s population.
The probation agency might be able to
provide much of the information.
However, if the task seems overwhelm-
ing, the best approach is to divide it up
among the staff from several of the policy
group’s member agencies. If they all use
the same interview format and questions,
the results should be sufficiently uniform.

1i the policy group is relying on infor-
mation provided by the program itself,
check with those who use the program—

judges, probation officers, prosecutors, or

defense attorneys—to learn about their
experiences with it. No one wants to be
embarrassed at a meeting by presenting
information that turns out to be inaccurate
or misleading. (See Exhibit 9-2 in this
chapter for the approach one team chose to
take to gain a full understanding of the
current range of intermediate sanctions.)

Exhibit 9-2

Anaiysis of Intermediate Punishment Profiles
Sacramento County, California

The following excerpt from a report* prepared by the Technical Services Group, a
subcommittee of the Sacramento Criminal Justice Cabinel, details the process that
one team underwent to gain a more comprehensive understanding of the county’s
current use of intermediate sanctions.

Part of the initial work of the Intermediate Punishments Committee has involved
development of a profile for the intermediate punishments and sanctioning options
currently in use in the Sacramento criminal justice system. The profile information
is intended to assist the Committee in evaluating the effectiveness of the use of
community resources under the current system.

The first step undertaken in the development of the profile involved the
identification of each intermediate punishment/sanction currently being used for
adult offenders. A total of nine categories of intermediate punishments and four cat-
egories of diversion programs were identified by criminal justice agencies. The
sanctions ranged from traditional probation to jail or prison incarceration.

The second step in the process of profiling these intermediate punishment
options involved the development of a structured Sanction Profile Survey
Questionnaire. The questionnaire was designed to secure information about each
punishment sanction, including (a) target offender populations, (b) program goals
and objectives, (c) screening and omissions process, (d) number and characteristics
of referrals, (e) program requirements and components, (f) staffing patterns, (g
funding sources and program costs, (h) statistical and evaluation data, and (i) staff
observations about program effectiveness.

Using the Sanction Profile Questionnaire as a guide, individual members of the
Intermediate Punishments Committee contacted and arranged for an interview with
administrative staff assigned to each sanctioning option or program. Information
compiled during the interview was recorded on the questionnaire and returned to
the Technical Services Group for analysis.

A summary analysis of the responses to the questionnaire, as well as the completed
detailed information collected through the interview, has been incorporated ....

ondary aims and attributes, and their
capacity, availability, and limitations.

o Narrative descriptions of sentencing
options. Provide a description of
each sentencing option. Address
each of the questions listed above
under Existing Sentencing Opticns in
a narrative form.

How to Present It
This information is presented in two
complementary ways: on a summary
table and in a narrative on each sentenc-
ing option.
* Sentencing option table, In a sum-
mary form list sentencing options by
their chief aim or activity, their sec-

*Analysis of Intermediate Punishment Profiles, Prepared by the Technical Services Group for the Sacramento
Criminal Justice Cabinet, pages 1-2, 1992.



4. Offender Profiles

These data are absolutely critical to
any informed discussion about intermedi-
ate sanctions. Whether analyzing the fail-
ure of current sanctioning options to meet
expectations or planning for new or
expanded sanctions, the policy group
must know in concrete terms who its
offenders are. Even more than in other
areas, policymakers will assume that they
know who the offenders are and what
happens to them.

The leadership of the policy group has
an important and early decision to make
in this area: It can direct staff to begin
collecting the data that it determines are
central and then present them to the
group, or it can take the slower but more
rewarding route of having the group
define what it wants to know about the
offender population. The decision may
rest on the urgency of the situation and
the jurisdiction’s ability to generate data
quickly. One way to persuade the group
to ask their own questions ig to have staff
do some limited research on a particular

population category in which the policy
group has expressed interest. The presen-
tation of even a little hard data usually
will provoke an interest in having more.
It would be useful at this point to refer
to Chapter 10, Building an Information
System to Monitor Sentencing. Profiling
offenders by disposition is monitoring
information, and in Chapter 10, Kay
Knapp discusses in detail how to deter-
mine the content of monitoring informa-
tion, and where and how to collect it.
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Discussion Outline Chapter 9

Develeping a Common Frame of Reference

il

1.

v

Developing a Common Frame of Reference Means:

* building a picture of how sentencing works now (i.e., gathering baseline information); and
* building the picture together, as a group, so that the understanding is shared.

Establishing Good Baseline information Is Important:

A. It is vital to analyze the causes of a problem and the forces that keep it a problem before trying to
solve it.

B. Sentencing practices are the result of a dynamic process that must be understood in its complexity
if the group is going to change its outcome.

C. The group needs objective, hard data on offenders in order to match sanctions to offenders.

Building a Common, Shared Understanding of How Things Currently Work Is Critical:

A. Each policymaker has a restricted view of the system based on his or her role in it; no one has a
truly global view.

B. Common action must proceed from common knowledge.

Key Categories of Information to Be Covered in Establishing Baseline Information Are:

A. the formal sentencing structure and process, the informal influences and practices surrounding
that process, and the key decision points and decisionmakers;

B. the number of offenders entering, leaving, and remaining at each decision point;

C. an inventory of existing sanctioning options, with capacity, purpose, population, and other
analytic and descriptive information; and

D. profiles of the offenders in the system by disposition.

© Center for Effective Public Policy, 1993, The National Institute of Corrections and the State Justice Institute reserve the right 16 reproduce, publish, translate, or
otherwise use, and to authorize others to publish and use all or aniy part of the copyrighted materials contained in this publication.
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Chapter 10

Building an information System to Monitor

Sentencing
Kay A. Knapp

Introduction

Chapter 9, Developing a Conmumon Frame of Reference, deals with information primarily in the context of the

need to describe current processes and operations of the criminal justice system. Chapter 12, An Analytical Approach to

Targeting, addresses the use of information in matching offenders to desired sanctions.

In this chapter, we distinguish the various uses of the term “information” and describe the development and

implementation of an effective system to monitor sentences.
Despite the critical role that adequate information plays in devising sentencing policy and planning programs,
most jurisdictions lack an information system that is useful to the intermediate sanctions process. The policy team itself may have

to take on the task of developing such a system.
The purpose of this discussion is to demystify the development and implementation of a monitoring system and

consequently empower policy teams to create an effective sentence monitoring system. The discussion is geared toward monitor-

ing sentences in courts of general jurisdiction.

The Term “Information”

The term “information” is frequently
heard in discussions of sentencing, the
use of intermediate sanctions, and the
allocation of correctional resources. The
term takes on different meanings in vari-
ous contexts.

Decisionmaking Information

In the context of sentencing, informa-
tion takes on a particular meaning. For
example, judges need information in
order to determine whether a particular
offender is appropriate for a particular
intermediate sanction. This type of infor-
mation is decisionmaking information;
it is often presented to the judge in narra-
tive form via a presentence investigation
report, a pretrial assessment, or a chemi-
cal dependency evaluation.

© Center for Effective Public Policy, 1993.

The National Institute of Corrections and the State
Justice Institute reserve the right to reproduce, pub-
lish, translate, or otherwise use, and to authorize
others to publish and use all or any part of the
copyrighted materials contained in this publication.

Evaluation Information

The term information also arises in
the context of “what works?” What pro-
grams are effective for which groups of
offenders? Is one program implementa-
tion strategy more effective than an alter-
nate strategy? These questions call for
evaluation information.

Information for process evaluation
includes data on whether the program
intervention occurred. Were the desig-
nated community service hours actually
served? Did the offender attend the job
training sessions? Were all of the training
sessions actually held?

Information for outcome evaluation
includes data on whether the program had
the desired effect. If job training resulting
in offender employment was the program
goal, how many offenders from the pro-
gram got jobz? If drug and alcohol absti-
nence were program goals, how many
offenders who completed the program
remained drug- and alcohol-free?

Data relating to evaluation information
are usually gathered from program docu-
ments and files and reported in statistical
format. The data may either be entered on
a computer or maintained manually,
depending on the volume of cases.

Monitoring Information

Another context in which the term
“information” is used is to describe gen-
eral attributes of the offender population.
How many offenders in the jurisdiction
are in the pool of those who meet exist-
ing program criteria? How many offend-
ers would be in the pool if those criteria
were changed? What sanctions are
imposed on offenders in the program-
eligible pool who do not go into those
programs? This is monitoring
infor:nation.

vivnitoring information includes key
data on offenses, offenders, and case pro-
cessing that is collected routinely on all
cases. When the information from indi-
vidual cases is aggregated in an automat-
ed monitoring system, it makes possible
both the development and evaluation of
policy.

Policymakers and the Development of
a Monitoring System

Monitoring information is crucial to
rational resource allocation, program
development and implementation, and
program monitoring, It is also a necessary
foundation for good program evaluation.
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Despite the obvious need for this kind of
information, most jurisdictions lack an
effective monitoring system,

In discussions about monitoring infor-
mation, some policymakers are put off by
an image of mainframe computer man-
agement information systems that evoke a
sense of mystery, intimidation, annoy-
ance, or frustration. An effective monitor-
ing system, however, need not (and
probably will not) take this form.

An efficient and effective monitoring
system is responsive to the needs of poli-
cymakers for the particular information
necessary to make policy in a given area.
It is important, therefore, that policymak-
ers be integrally involved in the design of
any new or interim system that grows out
of this process. As unaccustomed as they
might be to doing so, judges, county com-
missioners, probation officials, and prose-
cutors can work with technical staff—
clerks, analysts, and planners—to devel-
op the best system to meet their needs.

Key Issues in the Development and
Implementation of an Effective
Monitoring System
Several issues are related to the devel-
opment and implementation of an effec-
tive monitoring information system:
« What kinds of information should be
collected routinely?
» How does a jurisdiction decide
which items to collect?
* Who should capture the information?
* How and where should the informa-
tion be recorded and maintained?

The Kinds of Information Needed

An effective monitoring system must
include, for each case in the jurisdiction,
key information on the offense, the
offender, and case processing. (A “case”
in the monitoring system is assumed to be
an individual offender.)

+ Offense characteristics include
statutory differentiations such as the
most serious conviction offense and
any statutory penalty constraints that
render the offender ineligible for
intermediate sanctions. Relevant
offense characteristics that are not
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always determined by the statutory
offense definition—such as type of
victim (person, business, institution);
relationship of victim to offender;
victim age; weapon use; physical
injury; property loss; and offense
relationship to drugs—are also useful
in a sentence monitoring system.
Offender characteristics include
gender, age, race, criminal record,
dependence on drugs or alcohol, edu-
cation, employment, and mental
health. Records of prior treatment or
other interventions might also be
useful to help define an offender’s
eligibility for certain programs:.

Case processing information
includes the initial charges in the
case, plea negotiations, and sentence
dispositions and duration. This infor-
mation is needed to determine how
cases in the jurisdiction are handled
currently and to monitor changes
after intermediate sanctions have
been implemented.

How to Decide What Information to
Include

There are four steps involved in deter-
mining what information to inclide in a
monitoring system. The first is to gener-
ate the initial list of all desired factors.
The next steps involve determining what
specific information might be available to
capture the factors in an automated moni-
toring system and whether the cost of
capturing a particular factor is worth the
benefit of having that information avail-
able in an automated monitoring system.

1. What do policymakers want to know?
The experiential knowledge of judges,
probation officers, prosecutors, and
defenders is the best place to start to
define what information would be most
useful. What characteristics does the
judge currently consider in deciding the
disposition of a particular case? Are there
types of cases for which some type of
intermediate sanctions might be appropri-
ate, but the jurisdiction currently lacks
such programs or does not have adequate
space in existing programs? What are the

offense and offender attributes of those
types of cases?

A thoughtful discussion based on
experience will yield a substantial list of
factors that might be useful in an auto-
mated sentence monitoring system.

2. Where does information regarding a

Jactor currently reside?

At the beginning of this chapter we
referred to decisienmaking information,
meaning the narrative and other assess-
ments prepared for decisionmakers to
help them make bail and disposition deci-
sions and set conditions at various stages
of processing. Specific items for an auto-
mated monitoring system can usually be
captured from these decisionmaking
information documents. Bail assessment
forms, presentence investigation reports,
and chemical and alcohol abuse assess-
ments are common resources from which
information for a monitoring system can
be drawn. (Exhibit 10-1 contains an
excerpt from a report produced by
Sacramento County, California. This
report reflects the team’s efforts to gain a
full understanding of what information is
available in their system, where it is, and
how it is used.)

3. How objective and how reliable is

the information?.

If the policy group is going to rely on
information, make sure that individual
items are gathered consistently, with few
blanks. Objective elements are easier, and
therefore less expensive, to capture con-
sistently and reliably than relatively sub-
jective ones. Elements such as remorse of
the defendant, level of the victim’s injury,
or relationship of drugs to the offense are
relatively subjective. Other elements,
such as the age of the victim, the relation-
ship of the offender and victim, and the
statutory definition of the offense, are
more objective.

The relative objectivity of elements
should be considered in deciding what to
include in the monitoring system, but
objectivity is not necessarily a definitive
criterion. It is sometimes important to
include relatively subjective factors ina



system, If the items are structured care-
fully, some subjective information can be
captured reliably. It is also possible to use
surrogate, objective measures to approxi-
mate a subjective element. For example,
whether an offender went to trial or pled
to an offense is not the same as remorse,
but it is likely that most offenders who
went to trial did not admit their guilt and
therefore did not express remorse.

4. How well does a factor differentiate
among cases?

The purpose of the system is to identi-
fy major relevant differentiations among
cases so that, for example, the policy
group can identify pools of offenders eli-
gible for specific intermediate sanctions.
An automated monitoring system that
captured every relevant piece of informa-
tion on the offense, the offender, and the
processing of the case would be prohibi-
tively expensive and cumbersome.

Thus, one consideration in deciding
whether to include a specific element is
how well it differentiates among cases.
If it is a unique attribute that applies only
to a very small number of cases, it might
not be an item that should be routinely
collected in an automated monitoring sys-
tem for all cases.

(With major differentiations of cases
available, it is relatively easy to get
more specific information, if needed, by
pulling a sample from a relevant sub-
group and checking those cases for the
more specific item.)

Deciding Who Should Record the
Information in the Monitoring System

This design issue is central to the suc-
cess or failure of an automated monitor-
ing system. A good monitoring system
should be efficient. The person who
records a piece of information must have
immediate access to it—must, in effect,
already know it. Then it becomes a matter
of quickly and easily transferring that
knowledge to a well-designed form, on
paper or on a computer screen. The infor-
mation can be recorded at each stage in
the system or all at once.

Depending on the case-processing
flow in the jurisdiction, some information
could be recorded at the bail assessment
stage, other information at the presen-
tence investigation report stage, and the
remaining information at the sentencing
stage. This approach requires careful
design of the system and some way to
ensure that information is recorded at
each designated point in the process.

Another approach is to ensure that key
documents, such as the bail assessment
and judgment order, are routinely part of
case files so that all necessary informa-
tion is readily available to someone who
will record it at the end of the process.

It is possible for a number of people in
the system to be responsible for recording
the information:

» If presentence reports are prepared
routinely, the probation officer or
writer of presentence investigation
reports is sometimes in a good posi-
tion to record characteristics of the
offense and the offender, as well as
case-processing information.
Depending on when the information
is recorded, the probation officer
may know the sentence disposition
and duration as well.

Prosecutors have considerable
knowledge about their cases and
could record much of the informa-
tion for the monitoring system, espe-
cially if an efficient form or checklist
were provided.

Judges could record key informa-
tion. Although it is unlikely that staff
would want to burden judges with
the responsibility for recording mon-
itoring information on an ongoing
basis, it might be possible to do so
on a pilot or trial basis for a limited
period, such as three months.

Choosing How and Where to Maintain
the Information

Your jurisdiction may already have a
useful, or potentially useful, automated
information system that includes many of
the elements needed in the monitoring
system. If so, it may be relatively easy

and inexpensive to revise that system to
take account of the additional elements.

In many local jurisdictions, however,
there are serious obstacles to revising an
existing mainframe system. In that case,
unless the volume of cases is prohibitive,
the automated monitoring system can be
designed and implemented on personal
computers. Because an automated moni-
toring system includes a limited number
of key differentiations, it is easy to use
existing programs such as Lotus 1-2-3,
SPSS Data Entry, or SPSS-PC to manage
the information,

Depending on the availability of com-
puters and personnel, the monitoring
information can be entered directly into
a computer without creating any delay
between recording and automating the
information. If computers are not avail-
able to those responsible for recording,
the information can be recorded on a
bar-coded paper form and automated by
using a bar-code wand or recorded on a
paper form and forwarded to clerks to
enter the data.

A Trial Period for Testing a Monitoring
System '

It often makes sense to implement a
monitoring system on a trial basis before
making it a permanent part of the juris-
diction’s criminal justice system. A trial
implementation of a monitoring system
can serve a number of purposes. First, a
three-month sample of monitoring infor-
mation can provide information about
offenders and sentencing practices that
can be used to examine program eligibil-
ity pools and other policy development
issues. Second, the trial period can be a
test of the availability and reliability of
items designated for the automated moni-
toring system prior to full-scale imple-
mentation. Third, a trial period provides
an opportunity to determine whether the
data elements being collected are in fact
the most important ones for your jurisdic-
tion. Finally, a trial period ensures that
the system is working and that the infor-
mation is being collected and maintained
in the most efficient way possible.
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Exhibit 10-1
Sacramento County Criminal Justice Data Inventory Report

The following is the opening narrative of a report produced by the Sacramento County Technical Services Group, a subcommittee
of the Intermediate Sanctions Team. The report demonstrates the method that this team used 1o understand the use of data in its
Jurisdiction; more specifically, the team wanted to know what information was collected, how it was collected, who used it and for
what, and how it might be used differently. Upon completing this analysis, the team had a clear understanding of what types of
analytical information were and were not available, given the current structure of the data-gathering system.

Background .

In order to develop an understanding about the type of data justice agencies compile concerning adult offenders and case pro-
cessing dispositions, the Technical Services Group conducted a data inventory survey. Each Sacramento County criminal justice
agency was asked to examine its data sources and provide summary information about the following:

Data Survey and Inventory

Reporting Agencies—The Sheriff’s Department, District Attorney, Public Defender, Municipal Court, Superior Court, and
Probation Department were requested to complete the information and Data Survey Form. Departmentwide information and data
for each operational unit or division associated with the agency were included in the response.

Data Sources—The survey was concerned with identifying those data sources (reports) that contain demographic case processing,
dispositional, and other information about the handling of adult pretrial and sentenced offenders. For each data source, agencies
indicated if the information identified pretrial felony and misdemeanor cases and/or sentenced felony and misdemeanor cases.

Name of Report—The specific title or name associated with each report or data source was identified.

Reporting Periods—The survey identified whether the information contained in the data source (report) is compiled and reported
on a monthly, calendar year, or fiscal year basis. Information that could only be developed for a specific point in time was also
requested.

Collection Method—The survey asked agencies to indicate whether the information included in the report is compiled manually or
developed through an automated records system.

Most Recent Reporting Period—The most recent available reporting period for the report or data source was identified.
Departments also indicated any previous years for which similar data or reports were available.

Source Documents—Departments provided specific information that identified the primary source documents from which the
reported data had been developed.

Report Distribution—The survey identified the organizational units or agencies that receive the published information.

Computer Analytical Capability—If the information contained in the report was developed from an automated source, the depart-
ment indicated if the computer software had the capability to be programmed to analyze multiple data elements included in the
data base (ad hoc reporting capability).

Case Profile Data—Each data element or discrete information variable that was included in the data source (report) and that couid
be used to describe the adult case was identified.

Case Processing Dispositions—Specific dispositions for cases included in the data source (report) were included.

Cuase Processing Times—Information included in the data source (report) that described the length of time associated with the pro-
cessing of various case dispositions used by the agency was examined.

Orther System Information—Departments were asked to show the full range of data elements (case-specific information) contained
in their reporting system and attach listings of the specific data elements or codes for the information.

Departments were asked to include a copy of the most recent report (data source) identified in the survey form.




Exhibit 10-1 continued

Questions Existing Data Can Answer

The analysis of data systems has revealed that the information criminal justice agencies currently collect is primarily of the
type that enables departments to determine the volume and work load of adult offenders being processed through the justice sys-
tem. Much of the information is designed to help facilitate administrative and operational functions associated with the disposition
of offender populations. The statistics will provide, for example, a summary of the absolute number of felony and misdemeanor
cases and dispositions involving arrests, jail bookings, releases, and court dispositions. Listings of cases being processed during
selected reporting periods are also available.

The data can provide indications of the local criminal history characteristics of offenders, including probation and parole histo-
ries. Gender, race, age, and other demographic data can also be developed for cases at selected decision points in the criminal jus-
tice system. Limited information (most of which is not automated) is available about offenders’ family, income, employment,
education, mental health, medical, substance abuse, and prior treatment experiences or needs.

Only about half of the information and data that criminal justice agencies use is provided by automated systems. Much of the
information must be tabulated from logs and other manual reporting systems. A significant amount of the information contained in
the automated or manual systems has been developed in response to reporting requirements stipulated by state and federal agencies.

As a rule, it appears that automated information systems do not have ad hoc reporting capability that can be used to generate
new reports about offender characteristics, case-processing dispositions, etc. Some systems, like the Jail Information Management
System (JIMS), contain extensive information variables about offenders. Special programming, however, is required to access the
information in cross-tabular formats, which may be different from the reporting formats preprogrammed into the system. Overall,
the data inventory has shown that planning information that focuses on correlating selected offender characteristics with case pro-
cessing decisions or sentencing dispositions must be developed through sampling methodologies involving individual case files,
logs, or other hardcopy records, Examples of the types of questions the data system can answer are given below,

Examples of Questions That Can Be Answered:
* Number of adults arrested for felony robbery crimes or misdemeanor assault and battery offenses.
« Number of 25-year-olds arrested and booked into the county jail on spousal abuse crimes.
° Number of female adults interviewed by Pretrial Release Program and granted an O.R. release by the courts.
« Identification of cases assigned to a particular probation officer handling intensive supervision caseloads.
« Identification of offenders appearing in court today for the P.M. calendar in Department A.
» Identification of inmates housed today on the seventh floor in Pod #1 at the main jail.
¢ Indication of how many felony cases Superior Court processed during the month of May.

Examples of Questions That Cannot Be Answered:

» Number of arrests occurring outside Sacramento County.

« Number of adult probation violations during the past year for drug use or sales offenses.

* Number of drug offenders previously convicted of serious viclent crimes.

*» Age and ethnic breakdown of inmates detained in the county jail or probationers receiving intensive probation supervision
services.

* Number of Rio Consumnes Correctional Center (RCCC) sentenced prisoners convicted of drug violations who have
participated in some form of chemical dependency education or treatment program. .

« Number of prisoners in the Work Furlough Program who have serious literacy problems or have not graduated from
high school.

 Number of prisoners booked into the county jail who were unemployed at the time of their arrest.
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Exhibit 10-1 continued

Examples of Questions That Could Be Answered Based on Review of Sample Case Histories:

» Number of RCCC inmates who have identified mental health illnesses or serious substance abuse problems.

» Number of adult effenders abused as children.

« Number of female sentenced prisoners who were receiving public assistance prior to their conviction and commitment
to RCCC.

* Number of first-time offenders arrested for felony burglary crimes who pled guilty and received a sentence of probation
rather than incarceration.

« Number of offenders needing education and remedial programs.

« Number of offenders needing employment preparation programs.

The remainder of this report shows the typical data source, target cases, and description of information included in the data
inventory responses provided by each criminal justice agency.
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Exhibit 10-2

King County, Washington, Misdemeanor Senicncing Study

The following shows how another project jurisdiction determined the sources
of its data. In preparing for a sentencing study, King County developed a list of
each data element that would be needed to conduct the study and then determined

the location of the data.

Source of Data items

DISCIS
MCIS
SIP

WP E LN

i el o e ol ey
PANKEONES

19.
20.
21.
22,
23.
24.
25.
26.
27,
28.
29.
30.
31.
32.

=  District Court Information System
= Municipal Court Information System
= Subject In Process (jail information system)
Data Item Data Scurce
Name DISCIS/MCIS/SIP
CCN (identification number) SIP
BA (identification number) SIP
Cause DISCIS/MCIS
Date of Birth DISCIS/MCIS/SIP
Sex DISCIS/MCIS/SIP
Race DISCIS/MCIS/SIP
Court DISCIS/MCIS/SIP
Type of Court DISCIS/MCIS
Date of Court Calendar DISCIS/MCIS
. Judge DISCIS/MCIS
Crime(s) DISCIS/MCIS/SIP
. Expedited Felony Status DISCIS
. Revocation Status Court Docket
Plea/Trial Status DISCIS/MCIS
Other Holds SIP
. Type of Disposition DISCIS/MCIS
Stage in Criminal Process MCIS
at Which Sentence is Made
Sentence Length DISCIS/MCIS
Availability of Presentence Report Court Docket
Prosecutor Recommendation Court Docket
Terms of Probation DISCIS/MCIS
Use of Alternatives DISCIS/MCIS
Criminal History DISCIS/MCIS
Criminal History Available to Judge MCIS
Length of Stay SIP
Presentence Jail Time SIP
Postsentence Jail Time SIP
Good Time SIP
Jail Location Classification
Balance Suspended DISCIS/MCIS
Concurrent Sentence MCIS/Docket
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Exercise 10-1

Developing an Effective Monitoring System

Adequate information plays a critical role in devising sentencing
policy and planning intermediate sanctions programs. Despite
this, many jurisdictions lack meaningful data to support the poli-
cy development process. The policy team may have to take on
the task of developing a monitoring system.

Objectives
This exercise is designed. to help the policy team think
through the components of a useful monitoring system.

Instructions

1. The first step in determining the components of your moni-
toring system is gaining an understanding of what you want
from it when it is in place. As a group, brainstorm a list of
questions that you would want your new monitoring system
to answer. Record your list of questions on flipcharts and
post the pages around the room. Below are some questions
to help you get staried; use the ones that are appropriate for

your jurisdiction, and then keep going until you have cov-

ered the critical ones:

e What kind of offenders are in our jail?

* In what ways is the sentenced population in our jail different
from the population we have on probation?

« How many residential drug treatment slots are available to
us for sentenced offenders, and how many do we need?

. For each of your questions, identify the information points,

or data elements, that are needed to answer the questions. For
example, if one of your duestions is “What type of offenders
are being sentenced to electronic monitoring?” you will prob-
ably want to collect a number of data elements to answer this
question, such as the arrest charge, the charge of conviction,
how many times the offender has been on community super-
vision before and the outcome of those sanctions, the offend-
er’s mental health history, etc. Be as specific as possible in
listing data elements. Noting “substance abuse history” as a
data element may not be sufficient. What do you want to
know about that history? Length of use? Substances used?
Extent of use?

© Center for Effective Public Policy, 1993. The National Institute of Corrections and the State Justice Institute reserve the right to reproduce, publish, translate, or
otherwise use, and fo anthorize others to publish and use all or any part of the copyrighted materials contained in this publication.
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Exercise 10-1 continued

Developing an Effective Monitoring System

3. Review your list of questions and divide them into three cate-
gories: questions that ask for case processing information,
questions that ask for offender information, and questions
that ask for offense information.

4, Now consider how well each of your data elements helps you
to distinguish information. List your data elements for each
category on a flipchart. Scale each of your data elements,
judging it against the question, “How well does this data ele-
ment help distinguish between groups of offenders (or groups
of cases)?”

5. Next, consider your rankings of the data elements you listed.
Make a determination about those that are really not neces-
sary or helpful in distinguishing categories of offenders and
delete them from your list.

6. Consider each of the remaining data elements separately and
determine the source, or location, of the data. If there are mul-
tiple sources, such as the court file and the court computer,
note the source that is most readily accessible.

. Where does this list leave you? Consider the following ques-

tions:

* How many different sources do you need to access to
retrieve data?

* Are your data available on computer? In paper files? In
some combination?

o Is there a single place where a majority of the data is avail-
able? Is this a place to start in building a single-source data
system? In thinking about this, also consider:

» How retrievable are the data from this source?

» If the data are automated, how does it get entered? Who
can retrieve it?

* Can the data be analyzed as now maintained (i.e., if the
data are automated, can you interact with the database
without going through other agencies and without great
expense)?

* Given what you have learned, do you have to start over? If
so, where do you start?

© Center for Effective Public Policy, 1993. The National Institute of Corrections and the State Justice Institute reserve the right to reproduce, publish, translate, or
otherwise use, and to authorize others to publish and use all or any part of the copyrighted materials contained in this publication.
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Exercise 10-2

Testing a Monitoring System

In Exercise 10-1, the policy group considered the data ele-
ments needed to establish an effective monitoring system. The
test of an effective monitoring system is whether it provides the
data necessary to answer the questions that policymakers have
about the current sanctioning system.

Objectives

The objective of this exercise is to subject the monitoring
system to a test to insure that the monitoring system answers the
questions of all relevant policymakers,

Instructions

1. As a group, place yourselves in the following scenario: It is
two years into the future. Over the past two years, the policy
group has examined and made modifications to the use of
sanctioning options. The county has provided the funds for
new options and has supported the policy group’s work.

During an evaluation of budget requests for the coming year,
the local legislative body requests that the policy team make a
presentation and justification of the budget relative to the
sanctioning options for offenders.

. Consider and answer the following questions:

» What questions do you anticipate the funders will have?

*» Will you be able to answer their questions, given the
monitoring system you have put in place?

« What information gaps do you have?

3. Inlight of this exercise, consider what modifications or

additions to your monitoring system need to be put into place.

© Center for Effective Public Policy, 1993. The National Instimute of Corrections and the State Justice Institute reserve the right to reproduce, publish, translate, or
otherwise use, and to authorize others to publish and use all or any part of the copyrighted materials contained in this publication.
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Discussion Qutline Chapter 10

Building an Information System to Monitor Sentencing

I.  There Are Different Uses of the Term “Information’”:

A. Decisionmaking information is information that is used to assist in the formulation of a individual
case decision. Presentence investigations, pretrial assessments, and chemical dependency evaluations
are all examples of decisionmaking information.

B. There are two kinds of evaluation information:

1. Process evaluation information includes data on whether the program intervention actually took
place. Was treatment provided? How many drug screenings occurred? How many hours of com-
munity service were actually served?

2. Outcome evaluation information includes data on whether the desired effect occurred. For exam-
ple, if drug and alcohol abstinence was a program goal, how many offenders who completed the
program remained drug- and alcohol-free?

C. Monitoring information includes key data on offenses, offenders, and case processing that is collect-
ed routinely on all cases. Aggregating the information from individual cases in an automated moni-
toring system makes possible both the development and evaluation of policy.

ll. Policymakers Must Be Involved in the Development of a Monitoring System:

A. Monitoring information is crucial to rational resource allocation, program development and imple-
mentation, and program monitoring.

B. Monitoring information is the foundation for good program evaluation.

C. A monitoring system must be responsive to the needs of policymakers—it must answer their ques-
tions; hence, their input into its development is essential.

© Center for Effective Public Policy, 1993. The National Institute of Corrections and the State Justice Institute reserve the right to reproduce, publish, translate, or
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Discussion Outline Chapter 10

Building an Information System to Monitor Sentencing

lli. Key Issues in the Development and Impiementation of an Effective Monitoring System:

A. The kinds of information needed:
* Information on offense characteristics, such as statutory differentiations, type of victim, weapon
use, and property loss.
* Information on offender characteristics, such as gender, criminal record, and dependence on drugs
and alcohol.
» Information on case processing, such as initial charges, plea negotiations, and disposition.

B. Deciding on what specific information to include:
* What do policymakers want to know?
* Where does information regarding a factor currently reside?
* How objective and how reliable is the information?
» How well does a factor differentiate among cases?

C. Deciding who should record the information in the monitoring system:
 The person who has immediate access to the information should record the information on a
well-designed form, either paper or automated.
 Information may be recorded in stages by various staff, such as the probation officer, presentence
investigation writer, prosecutor, or judge.
 Information may be recorded at the end of the process; however, this requires ensuring that key
documents are routinely placed in files, all of which are readily accessible when it is time to record.

D. Choosing how and where the information should be maintained may involve:
* use of a preexisting automated (mainframe) system;
* use of personal computers; or
» use of paper forms with bar-coding or paper forms for later data entry.

E. Establishing a short trial period before full implementation:
* Is the information sought available and reliable?
* Are the right data elements being collected (i.e., Do we have the right data to answer
- our questions)?
* Is the monitoring system established in the most efficient way?

© Center for Effective Public Policy, 1993. The National Institute of Corrections and the State Justice Institute reserve the right to reproduce, publish, translate, or
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Chapter 11

The Experiential Approach to Targeting

Madeline M. Carter*

Introduction

This chapter is written in recognition of the fact that some policy groups find themselves in circumstances that

prevent them from engaging in the intermediate sanctions process as we have described it throughout this handbook. This is the

case, for example, with a group that is brought together in response to an immediate crisis, such as a court order to rediice jail
crowding. Other groups may have come together with every intention of working through this process but, for a variety of rea-
sons, find themselves falling short of their own expectations. The benefits of the experiential approach to targeting are several: It
can produce some relarively quick successes for a group thar needs legitimacy or momentum, and it provides a forum for the

group to tackle some fairly concrete work.

The process of developing a policy-driven approach to the use of intermediate sanctions is an interactive one.

Progress usually involves revisiting certain issues, adjusting direction, and adapting to lessons learned. The experiential

approach suggests that this iterative process can begin under less than ideal conditions. However, this chapter should not be con-
sidered an abbreviated version of the intermediate sanctions process; there are no shortcuts. The intermediate sanctions process

is a dynamic experience destined to change the way a jurisdiction does business. This approach is offered as an alternative for
groups facing barriers that prevent following a more studied approach. It is our hope that this approach will move such teams far
enough along that they will have the collective strength and spirit to go back and starf from the beginning.

What Is Targeting?

Targeting is the process by which a
jurisdiction examines offender groups by
their profiles, in order to choose appropri-
ate sanctions for them. Chapter 12, An
Analytical Approach to Targeting,
describes this process in detail. This
approach to targeting offeader popula-
tions entails examining all sentenced
offenders in a jurisdiction for those char-
acteristics—of the offender and the
offense—thought central to the sentenc-
ing decision. Through an ongoing, inter-
active dialogue between policymakers
and those with access to empirical data,
the policymakers formulate profiles of
offender groups—groups that share key

@© Center for Effective Public Policy, 1993.

The National Institute of Corrections and the State
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characteristics and are considered by the
policymakers to be equal with respect to
how they should be sanctioned.

As its name implies, the experiential
approach uses the everyday sentencing
experiences of policymakers to identify
important groups of offenders, their key
characteristics, and the most desirable
outcomes for any sanctioning options
designed for them. This approach
enables a policy group to engage in the
substantive discussion of targeting and
resource use on the basis of its own
experience, rather than on an empirical
or analytical basis.

A second essential step in this process
is obtaining an accurate picture of the
sanctioning resources currently available
and assessing those resources against the
profiled offender populations. In so
doing, the policy group is able to match

offender groups and resources, modify
resources as appropriate, and identify
gaps in the current array of sanctioning
options. Supported by empirical data, this
process provides a systematic examina-
tion of the sanctioning system and con-
siders both the modification of existing
resources and, potentially, the develop-
ment of new resources.

How Does the Experiential Approach
to Targeting Differ?

The experiential approach to targeting
can be used when the policy group lacks
either the time or the data to support the
process described above. While the ana-
lytical approach is more valuable from a
systemic point of view, it is not always the
most practical. As its name implies, the
experiential approach uses the everyday
sentencing experiences of policymakers

*Same of the material covered in this chapter was
developed for the project by Mary Mande, Ph.D.,
MIM Consulting Services, Boulder, Colorado.
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to identify important groups of offenders,
their key characteristics, and the most
desirable outcomes for any sanctioning
options designed for them. This approach
enables a policy group to engage in the
substantive discussion of targeting and
resource use on the basis of its own expe-
rience, rather than on an empirical or ana-
Iytical basis.

Beginning the Discussion: Who?
What? When? How?

Who?

Ideally, the full policy team will par-
ticipate in this process. (Chapter 5
describes the establishment of the team,
the membership, and the caretaking nec-
essary to become and remain a productive
group.) Because this approach bypasses
the very important step of developing the
group’s baseline information about the
sentencing system in your jurisdiction, it
is critical that the entire group participate
in the discussions and decisions detailed
below. Those who have limited experi-
ence with sentencing decisions will profit
from hearing from those who have more
extensive experience with the offender
population, while experienced policy-
makers will benefit from the exposure to
the perspectives of group members who
play different roles in the system.

What?

The direction of this effort will be
driven by the circumstances that have led
you to this route in the first place. A jail-
crowding crisis, for example, might dictate
a different approach than the need for a
quick success or the opportunity presented
by the unanticipated availability of new
resources. The approach begins by
defining some very limited issue that all
group members can agree is problematic
and upon which they are willing to focus
time and energy. The issue mightbe a
group of offenders for which no satis-
factory sanction currently exists, or the
need to identify a segment of the jail popu-
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lation that everyone would be most com-
fortable seeing removed 1o a community-
based sanction. The group might take on a
particularly troubling or troublesome situa-
tion in your system: the reliance on week-
end sentences as a sanction, for example,

Use the experiential approach to target-
ing when you are in a crisis mode and
must act fast or when you have been
carefully working with your intermedi-
ate sanctions team and, try as you
might, you cannot get issues on the
table for open discussion. Try the expe-
riential approach when the wind has left
your group’s sails and you fear the
group will disband unless it undertakes
some substantive work.

When?

Use the experiential approach to tar-
geting when you are in a crisis mode and
must act fast or when you have been care-
fully working with your intermediate
sanctions team and, try as you might, you
cannot get issues on the table for open
discussion. Try the experiential approach
when the wind has left your group’s sails
and you fear the group will disband
unless it undertakes some substantive
work. But—do not invest your time here
if your group is functioning well, is not
under time pressures, and is interested in
taking a solid look at how your sanction-
ing system currently works.

How?

There is no single answer to this ques-
tion. Your instincts will tell you the best
way to proceed. The important point is
that the team begin to work collaborative-
ly toward shared goals. A suggested for-
mat for your work is outlined below. It is
designed primarily for choosing a group
or groups of offenders for whom new
sarictioning options are to be created. If
you are working toward some other goal,
you will want to modify the format. In

choosing your approach, stay focused on
what you are trying to achieve with this
effort and on the factors that will form the
foundation for future work for your team:

» That your team begin to function as
a unit;

= That your work engage the questions
of what your jurisdiction’s current
sanctioning practices are;

* That your team consider what might
be done differently, and why the
change is for the better; and

« That your team seek and consider the
input of many different policymakers
and whatever data are available in
undertaking its work.

Clarify Your Goals

As indicated earlier, there are a num-
ber of reasons why you might choose (or
need) to take this approach. Whatever
they are, do not proceed until your entire
team understands what you are trying to
achitve and agrees with the goal.

In some cases, your goal will be obvi-
ous: to reduce the sentenced population in
the jail, for example, or to do something
quickly about the large number of young
drug offenders overwhelming the court.
Such a purpose may have been the reason
your team was organized. If that is the
case, you must still press for the fullest
possible exploration of the task before
you, the criteria that will guide your
selection of options (cost, speed of imple-
mentation, and effectiveness, for example),
and any other conditions or restrictions
on your efforts.

Your group may not have been orga-
nized for a specific purpose, however. In
this case, revisit the issue that did bring
the team together or the goals that individ-
ual members share for the system, If those
are expressed as problems—dissatisfac-
tion with the current sanctioning options,
for example—it is important to get them
restated as positive ends toward which
you are working. You need specific, posi-
tive goals to guide your collective efforts.



Identify Your Target Population

The Collective Wisdom of Your
Policymakers

The analytical approach to targeting
relies on empirical data to determine
whether particular offender groups are
being adequately served by the existing
sanctioning system. (“Adequately” is
defined by the outcomes the policymakers
have identified for those groups.) In the
experiential approach, a lack of time cr a
lack of data presents obstacles to this
approach. The alternative method for
identifying populations to target for
action, then, is to tap the collective expe-
rience of those who dispose of these cases
on a daily basis. This is best accom-
plished by conducting interviews with the
jurisdiction’s policymakers, including
judges, prosecutors, the defense, and pro-
bation officials. You may decide to
include others. The point is to include a
spectrum of viewpoints from those indi-
viduals whose day-to-day decisions
strongly influence the outcome in individ-
ual cases. You will want to interview sev-
eral persons in each category.

A Method for Collecting This Wisdom

Your goals will determine the content
of the interview. A sample format is
included as Exhibit 11-1 in this chapter.
This interview is designed to elicit insight
from policymakers in two key areas: first,
which existing sanctions they view as
working well and, second, which offender
groups they believe are not being well
served by the system. These questions
probe the underpinnings of how policy-
makers view particular offender groups
and specific sanctioning options.

‘You may also collect the viewpoints of
those who administer existing programs,
which may surface a number of issues,
especially in comparison with the policy-
maker interviews, The insight of program
administrators regarding the population
being served by their programs, the ideal
population for their programs, and the

Exhibit 11-1

jurisdiction?

sion or treatment, etc.)?

mediate sanctions?

appealing?

* intermediate sanctions in general;

Sample Interview Format: Policymakers’ Views on
the Use of Intermediate Sanctions Programs

1. From your perspective, what are the purposes of intermediate sanctions?

2. What are the factors (implicit and explicit) that influence sentencing in this

3. What is there about the current range of sentencing options that you feel is
unsatisfactory (e.g., the number of optiong, their capacity, the quality of supervi-

4. Are there any groups of offenders that you see regularly for whom you feel
there are no appropriate intermediate sanction options?

5. What modifications to the current process would facilitate greater use of inter-

6. Which program(s) do you use most frequently, what type of offender do you
send there, and what is your goal in so doing? What is it about these programs
that you find most appealing, comfortable, impressive (e.g., program features,
the population served, cost effectiveness, good publicity, good staff, etc.)?

7. Are there any programs that you are particularly dissatisfied with?
8. What would make you more inclined to support or use intermediate sanctions?

9.1s there a particular sanctioning option or program that you would like to see
implemented in this jurisdiction? Why? For whom? What about it is especially

10. What does your office or agency stand to gain or lose by using intermediate
sanctions? What are the risks involved?

11. Do you think that you have enough information regarding:

« intermediate sanctions in this jurisdiction;
» the jurisdictisn’s offender population;

* local sentencing practice; and

« the performance of current programs?

12. How would you define your responsibility for or role in the success of interme-

diate sanctions? How do you exercise that responsibility?

purposes of the programs will provide
you with a greater understanding of how
the system currently functions. A sample
interview format for this interview is pro-
vided as Exhibit 11-2 in this chapter.
These interviews can be conducted by
policy team staff, but ideally should be
conducted by a knowledgeable person
from outside the system. Persons outside
the process are often able to gain a clearer

understanding of the values and goals of
those being interviewed. They are more

likely to be free of investments and pre-

conceived ideas.

Processing the Results

The results of the interviews serve as
the basis for the initial dialogue among
team members. They should therefore be
presented in as much detail as possible,
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Exhibit 11-2

intermediate Sanctions Programs

why is it different from the ideal?

the process do they recommend it?

define your program’s population?

place people in the program?

this jurisdicticn?

Sample Interview Format: Program Administrators’ Views on the Use of

1. What is the profile of the offender population that you typically serve?

2. How has your client population changed over time?

3. What do you do best and with whom? Whas factors enable you to be effective?
4, What interferes with your program’s ability to achieve its best?

5. Are there any particular offender populations that you believe are not adequate-
ly served by the current range of intermediate sanctions? If so, please describe
that population and the components of an appropriate sanctioning option.

6. How do you define success for your program?
7.Do judges (or others) define success for your program differently?
8. What is the ideal population for your program?

9.How closely does your current population match that? What is different and
10, Who recommends your program as a sanctioning option, and at what point in
11. Who has the authority to place people in your program? How does this access

12. Has anyone ever asked you these kinds of questions before?

13. What feedback (of the sort discussed in this interview, regarding your program’s
purpose, your ideal population contrasted with the typicai population served,
etc.) do you give, to whom do you give it, and under what circumstances?",

14. What have you been asked for in the way of feedback from those who recom-
mend your program as a sanctioning option or those who have the authority to

15. What would be the best mechanism for you to communicate with policymakers
(such as the court) about these issues (i.e., on the basis of individual cases. on
the basis of aggregate cases, through a liaison, etc.)?

16. How might a communication effort of this sort become a part of the routine in

including the range of answers to each
question and the category of respondent
(judges, prosecutors, and so on). The pol-
icy group is likely to have many questions
about the results and should strive to ana-
lyze and understand both the goals and
values that underlie the different points of
view. Is there concern about the handling
of specific groups of offenders? Are there
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areas of agreement around how those
offenders might be handled differently?
With which sanctions in the current array
are policymakers particularly satisfied?
‘Why? Which sanctions are not meeting
the goals of the policymakers? Why not?
At the conclusion of this discussion,
the core items on which there is widest
agreement should be identified. Ask your-

self these questions: Is the widest area of
agreement a shared description of the
characteristics that compose a particular
offender group? Is it the program features
of a sanctioning option that meets articu-
lated sentencing goals?

Translating Results Into Action

As a result of these conversations, can
the policy group agree on a particular
group of offenders for which there is gen-
eral dissatisfaction with the system’s cur-
rent response? What are the
characteristics of the offender group?
(Chapter 10, Building an Information
System to Monitor Sentencing, and
Chapter 12, An Analytical Approach to
Targeting, suggest key offender character-
istics to consider in delineating such a
group.) Is there agreement among the
team members that these offenders com-
pose a number sufficient to warrant the
examination of an alternative response?

Checking Assumptions Against
Empirical Data

At this point, the team needs to check
its assumptions about the group that has
been identified: How many offenders
actually fall within the group as it has
been described? How is this group cur-
rently being sanctioned? Once these data
are assembled, the group must closely re-
evaluate its original premises. How well
do the data bear out the beliefs of the
team members?

If the data are not what the policy team
expected, the team must return to the task
of describing the group, examining the
original characteristics, and expanding
them in a manner that will maintain the
integrity of the defined group. This
process will have to be repeated until the
team has defined a group that is big
enough either to warrant a new interven-
tion or to achieve other desired policy
ends, such as reducing the jail population
or diverting drug offenders.
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Selecting a Response for the Target
Popuilation

Once a distinct offender population
has been identified, the team should
engage in a discussion about the most
appropriate response to this offender
group. Such a discussion must begin with
a conversation about the goals that the
team shares for handling the offender
group. Use Chapter 8, Agreeing on Goals,
as a reference point in these discussions.
To the extent that the team can obtain
clarity and agreement on the outcomes
desired in sanctioning a particular group
of offenders, a sound programmatic
response can be developed. Chapter 13,
Program Design, outlines the elements of
sound and purposeful program design,
which is based on both the identification
of a targeted offender population and the
clarity of purpose in sanctioning.

The Pitfalls of This Approach

This approach is not without pitfalls.
The most common pitfall is that the data
often demonstrate that the offender group
that a jurisdiction targets as its focus does
not represent a significant number of
offenders. (It may be that because policy-
makers are so unhappy with their options
for this particular group of offenders, the
group appears larger than it is.) Likewise,
in examining how these offenders are cur-
rently being handled, it may be discov-
ered that many more are sanctioned
appropriately than was assumed.

Another common difficulty with this
approach is in reaching agreement on
sanctioning goals for the identified popu-
lation: Agreeing on goals for a particular
offender group can be quite difficult, par-
ticularly when there has been no agree-
ment on systemwide goals.

Conclusion

The point of the experiential approach
to targeting is to establish a foundation
for future work. The experience that the
policy team gains from undertaking the
work described here is best used as the
basis for further group discussions, the
purpose of which is to enhance the team’s
understanding of the groups of offenders
flowing through the system, how they are
being handled, and the implications of
these findings for the future of a policy-
driven system.
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Exhibit 11-3
A Shopper’s Guide to Correctional Programs

It is almost inevitable, whether you are a judge or a corrections official, whether you are engaged in deliberations concerning
intermediate sanctions or not, that you will be accosted by one of your peers, or by a policymaker from another agency, who has
just returned from a conference or meeting with a new fire in her eye. While at this event, she heard about this wonderful new pro-
gram that is working miracles in some other jurisdiction. And she wants you to go with her and some other folks from your juris-
diction to look at it,

Your colleague is persistent. You agree to go on this visit. How do you make the most of that time and trave!? How do you
make sure that you get the best and most useful informatiori while there? What are the concerns and issues that should guide your
questions at the site and at home? We hope that the suggested questions that follow will assist you in being a careful shopper.

Conducting the Visit
“Your visit will no doubt be arranged and led by one or more of the program’s administrators or managers. After you have toured
the facility, observed the program in operation, and looked at the printed summaries and reports, ask to interview both direct line
staff and some participants in the program.
Ask line staff and participants what they think the chief purpose of the program is. Why do they think so? How successful is the
program, in their view and experience, in achieving that purpose? Why does it seem to work or not work?
Observe the conditions of whatever physical plant is involved. Is it well cared for? Do the conditions (check out the bath-
rooms!) refiect respect for those who use it?
Observe the demeanor of staff as they conduct their business. Do they look intent and purposeful or bored and just hanging
around? How do they interact with the program participants? Easily and respectfully? Are they condescending? Hostile or aggressive?
You may be thinking, “Hey, I'm not planning to enroll my six-year-old here; all I want to do is look at a program for offenders!”
Let us assure you that these observations will provide you with two important insights: First, if this program seems to be as success-
ful as it claims, these factors (a staff with a clear sense of direction, who are invested in their work, respect their clients and them-
selves, and show that in their care of their workplace) are probably key to that success; second, if those factors are absent, the
program is unlikely to be as successful as it claims,

Questions to Ask Yourselves During and After the Site Visit
1. Which group of offenders do we think this program would be suitable for? Consider offenses, offender types, and legal status
(pretrial, diversion, sentenced).

2. How are we handling or sanctioning those offenders now?
3. What would be the ideal sanction or disposition for this group?
4, What do we want to achieve for this group?

5. Why is this program a better option than what we are doing now? What does this program offer that our sanctioning options do
not? More severe or onerous conditions? More, or more appropriate, services? Better surveillance? Greater control? More
effective treatment?

6. What is the target population for which this program was designed? How does that population compare with the offender group
that we have in mind?

7. What features of this program are particularly appealing?
8. What are those features designed to achieve? Are those purposes similar to ours?
9. Are any of those features available in any programs in use in our jurisdiction?
10. Do those features seem to be effective? How is their effectiveness demonstrated and measured?

11. Do we have any measures of effectiveness for similar programs in our jurisdiction?
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Exhibit 11-3 continued

12. How much does this program cost? What are the startup costs? The ongoing operating costs?
13. How does the program define success? How is it measured?
14.How is failure defined? What is the failure rate? Does it seem high or low?

15.1f we were to have a similar failure rate, what impact would that have on the rest of the system? What options do we have to
sanction failure?

16. Are there aspects or features of this program that could not be replicated in our jurisdiction, e.g., because of the availability of a
special facility or resources, unique staff, or auxiliary agencies?

17. Does the program require specially trained staff, e.g., medical, psychological, or educational? Are those people available in our
jurisdiction at salaries that we can pay?

18. How would we pay for this program?

1%. What agency would administer it? Does that agency have the staff and other resources to handle the job of program design and
startup?

20). How would we control access to the program?

21. Could we achieve our aims by changing existing programs or reallocating the use of current options?

Questions to Ask the Program’s Management
1. Who is this program designed for? What are the specific criteria that offenders have to meet to be eligible for the program?

2. What is it intended to achieve? If there is more than one purpose, which is most important?
3.How would you define success for your typical client?
4.How do you measure that success?

5. What features have you built into your program to achieve its primary purpose? What features are designed to meet the
secondary objectives?

6. How many of your clients meet the eligibility criteria?

7.How do offenders get into your program, e.g., directly from the court, referral from probation or pretrial, only with your agree-
ment?

8. How is your program funded or paid for?

9. What do you consider failure? How do you respond to failure? What is your rate of failure?

Questions for Analysis After Your Return
1. How many offenders do we have in our system who fit the definition of the group for whom we are considering this new pro-
gram (or a new program)?

2.Do we know how they are sanctioned now; that is, how many of this group are in any of the available sanctioning options?
3.1f the number of offenders is small, is it worth creating a new program for them? How are we defining “worth™?

4,1If the numbers are large, what will be the effect of removing a significant portion of them from the sanctions currently used for
them? Who, if anyone, is likely to take their place?

5. How do those offenders perform now in the current sanctions?
6. How would we expect them to perform in this new program?

7.1 we anticipate a higher failure rate, are we equipped to handle it?

97




Discussion Outline Chapter 11

The Experiential Approach to Targeting

I.  Two Approaches to Targeting Offender Populations:

 The analytical approach to targeting uses empirical data to guide an interactive discussion among
policymakers and the formulation of distinct offender profiles based upon empirical data.

» The experiential approach uses the everyday sentencing experiences of policymakers to identify
distinct offender groups to assist in the development of offender profiles.

Il. There Are Several Advantages to the Experiential Approach:

» It is more efficient.

* It can require fewer resources, in terms of data collection and analysis.

* It is a good mechanism to engage a policy group that is having difficulty getting started or finding
areas of agreement.

lll. The Essential ingredient of the Experiential Approach:

* The participation of the full policy group is essential.

IV. The Goals of the Experiential Approach »'.e to:

* assist the policy team in establishing itself as a functioning unit;

* engage the policy group in discussions about what curreit sanctioning practice is—what is work-
ing and what is not;

e encourage the policy team to consider what might be done differently, and why change would be
for the better; and

* establish a forum in which policymakers seek and consider the input of a diverse group of deci-
sionmakers, as well as the available data, as a regular part of its work.

V. The Steps in the Experiential Approach to Targeting:

1. Define the goal of your work. Select a limited issue to work on that all group members can agree is
problematic, and upon which they are willing to focus time and energy. Do not proceed until the
entire team understands what you are trying to achieve and agrees. You need specific, positive goals
to guide your efforts.

7 -
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Discussion Qutline Chapter 11

The Experiential Approach to Targeting

2. Identify your target population. If your focus is to examine alternative sanctions for a particular
offender population, begin by tapping the collective wisdom of those disposing of cases on a daily
basis. Choose a spectrum of people and viewpoints.

3. Interview these individuals. Get their thinking on what is currently working and why it is working,
as well as what is not working and what improvements they envision.

of responses by category of respondents to the following questions:

e What are people concerned with?

* What are the areas of agreement?

» What are the areas of disagreement?

» Which sanctions are meeting the goals of policymakers? Which are not?

e
A

5. Determine whether the policy group can agree on a particular group of offenders for whom there

I 4. Present the interview results to the policy group in as much detail as possible. Present the range
is general dissatisfaction with the current sanctioning response.

6. Are there enough offenders in this group to warrant examination of an alternative response? Check
assumptions against empirical data through focused data collection and analysis.

7. Come to agreement on sanctioning goals for this offender group and, in light of those goals, discuss
appropriate responses to the offender group (use Chapter 13, Program Design, as a guide).

VI. There Are Several Pitfalls to This Approach:

l  The data may reveal that the targeted population is very small.
+ The data may reveal that the targeted population is, for the most part, already sanctioned
' appropriately.

» The policy group may have trouble agreeing on sanctioning goals for a select population
' of offenders if the team has not already worked on establishing systemwide goals.

© Center for Effective Public Policy, 1993. The National Institute of Corrections and the State Justice Institute reserve the right to reproduce, publish, translate, or
otherwise use, and to authorize others to publish and use all or any part of the copyrighted materials contained in this publication.
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Chapter 12

An Anaiytical Approach to Targeting

Kay A. Knapp and Madeline M. Carter

Introduction

Taking an analytical approach to targeting is the first step in implementing the sanctioning policies adopted by

the policy group. It is a process that combines a thorough analysis of offenders coming through the criminal justice system, dis-

cussions of the effect or outcome that policymakers want to achieve for various subgroups of those offenders, and an assessment
of the ability and capacity of current sanctioning options to accomplish those outcomes or effects. At the conclusion of its analy-

sis, the policy group will have matched categories of offenders to specific sanctioning options. (Those options may or may not
already exist, but that is the subject of Chapter 13, Program Design.) In reality, the policy group never finishes targeting. Like

many other parts of this intermediate sanctions process, targeting involves analysis, discussions, and decisions that are ongoing

and as dynamic as the problems that confront jurisdictions from month to month and year to year.

Overview of the Approach

Targeting is at the heart of policy-
driven intermediate sanctions. Describing
sanctions as policy-driven implies that
each sanction has been chosen to serve a
particular function in an overall sanction-
ing system and that an express purpose
has been defined and a population
specified for each.

Targeting pulis these activities togeth-
er. We have emphasized the need for the
policy group to play a strong substantive
role in every aspect of this intermediate
sanctions work. The process of targeting
requires the active, substantive leadership
and guidance of the policy group as well.
In this area, however, the policy group
discussions and choices about goals, val-
ues, and desired outcomes interact with
an empirical analysis of data to form an
analytic approach to profiling and target-
ing offenders.

© Center for Effective Public Policy, 1993.

The National Institute of Corrections and the State
Justice Institute reserve the right to reproduce, pub-
lish, translate, or otherwise use, and to authorize
others to publish and use all or any part of the
copyrighted materials contained in this publication.

The steps in the targeting process
reflect this movement back and forth
between deliberations and decisionmak-
ing in the policy group and the data col-
lection and analysis of the researchers.
The steps fall into six general sets of
activities:

1. Collecting and compiling data on
all sentenced offenders in the juris-
diction;

2. Defining, profiling, and redefining
groups of offenders who are similar
in ways that are relevant to sanc-
tioning;

3. Examining available sanctioning
options and their current use;

4, Assessing how well current practice
reflects the goals and desired out-
comes articulated by the policy
group;

5. Devising the most desirable array
of sanctions and their specific use,
including the designation of options
to be created; and

6. Implementing the sanctions.

As these activities indicate, in target-
ing policymakers use concrete informa-
tion as a tool for decisionmaking.

Data Collection

Step one in the targeting process is to
collect and compile data on all sentenced
offenders. All sentenced offenders
includes those currently sentenced to
prison, jail, probation, and to the myriad
programs used for sanctioned offenders.
It might or might not include misde-
meanants as well as felons, depending
upon the policy group’s focus and upon
the feasibility of obtaining data on misde-
meanants.*

The data items needed for targeting
are essentially those outlined in Chapter
10, Building an Information System to
Monitor Sentencing. The items include
key offense, offender, and case processing

The first step in the analytical approach to
targeting is to collect and compile data on
all sentenced offenders. Who are the
offenders flowing through our system?
What are their characteristics ? How are
they the same and how are they different?

*This material appeared in documents prepared for
the project by Mary Mande, Ph.D., MIM
Consulting Services, Boulder, Colorado.
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variables as determined by the policy
group. Although policy groups differ in
terms of the variables they consider
essential to sentencing decisions, the vari-
ables are likely to include many of the
following;:

Offense Characteristics

« Statutory citation of the most serious
conviction offense

= Statutory penalty constraints that
prohibit the use of intermediate
sanctions

* Type of victim

* Relationship of victim to offender

« Age of victim

* Use of a weapon

* Physical injury

* Property loss

» Relationship of the offense to drug use

Offender Characteristics

* Gender

= Race

* Age

» Chemical or alcoho! use or depen-
dence

* Criminal record

* Criminal justice status at time
of offense

* Employment

* Education

« Mental health and prior treatment

Case Processing

« Initial charges and plea negotiations

» Presentence investigation report
completion

* Pretrial detention

* Sentence disposition, including con-
ditions of probation

« Sentence durations

The data collection effort must be
focused on the entire population of sen-
tenced offenders. This is necessary for
three primary reasons:
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First, a systems approach such as the one
outlined in this handbook requires an
understanding of how all offenders are
treated and how all sanctions are used.
Corrections resources, whether they are
institutional beds or community-based
slots, are finite. The use of these varying
resources is interrelated. For example, the
way prison and jail beds are used (for
which offenders, for what crimes, and for
how long) affects the nature of target popu-
lations for intermediate sanctions and
affects the availability of those beds for
probation revocations. Some modification
of prison and jail use might be necessary to
implement a coherent and rational policy
on intermediate sanctions.

Second, there is often substantial overlap
in sanction use, with similar types of
offenders sentenced to very different
sanctions. As a part of the targeting
process, the policy group must define and
articulate clear sanctioning goals and pur-
poses, and then develop strategies for
sanctioning various groups of offenders.
Once that is done, it is important to evalu-
ate all offenders who share the character-
istics of each distinct group, regardless of
the sanctions they currently receive. Once
targeting criteria are defined, the criteria
must be applied to all offenders coming
through the system with those attributes,
not just to those offenders who are cur-
rently receiving a particular sanction. It is
important to know the total size of the
offender groups defined by the targeting
criteria so that an adequate number of
program slots can be estimated. This can
only be done by examining the total pop-
ulation of sentenced offenders, regardless
of their current sanctions. (See Chapter
13, Program Design, for further discus-
sion of this point.)*

Third, the notions of intermediate sanc-
tions and a continuum of sanctions
assume that we can “place” offenders in
intermediate sanctions appropriately, rela-
tive to more serious offenders in prison

and to less serious offenders on simple
probation. The entire population of sen-
tenced offenders must therefore be exam-
ined to ensure that the continuum of
offenders is coordinated with the contin-
uum of sanctions.

Throughout the remainder of this
chapter is a series of illustrative diagrams,
reflecting the results one might expect
from a data collection effort of the sort
described here.

Figure 12-1 reflects a population of
offenders that is essentially undifferenti-
ated. It is merely a representation of the
universe of sentenced offenders in a
given jurisdiction. The population
includes offenders convicted of many
different offenses, with various criminal
records and with various problems and
needs, who are placed in various sanc-
tioning options.

“Although Jefferson County [Kentucky]
has instituted a number of new programs
over recent years in an attempt to depop-
ulate the jail, the programs were added as
isolated experiments and never built into
the context of a comprehensive sentenc-
ing strategy. As a result, there is no con-
sistency in how the criminal justice
system handles offenders, and in many
cases, offenders with similar problems
and needs are simultareously assigned to
all of the existing alternative programs.
One has only to compare this situation to
how hospitals manage patient popula-
tions to recognize that there is currently
no mechanism in Jefferson County to
ensure effective utilization of correctional
resotrces.”

—Kim Allen, Executive Director, Louisville-
Jefferson County Crime Commission, from
“Intermediate Sanctions in Jefferson County:
A Policy Driven Approach to Alternative
Sentencing.” Paper submitted to the Louisville

Bar Association Bar Briefs, September 21, 1992,

*This material appeared in documents prepared for
the project by Mary Mande, Ph.D., MIM
Consulting Services, Boulder, Colorado.
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Exhibit 12-1

Structured Sentencing Simulation Mode!
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Figure 12-1

Representation of the Undifferentiated Universe of Offenders

Population of Sentenced Offenders

Defining and Profiling Relevant Groups

The policy group’s task in the second
step of the targeting process is to define
and profile substantively relevant groups
of oifenders. Substantively relevant
groups refers to subsets of offenders,
identified on the basis of the policy
group’s experiences, that are similar in
ways that might be relevant to sanction-
ing. For example, a policy group might
identify the relevant groups, or subsets of
offenders, in its first cut at differentiating
the population as follows:

Group A— First-time drug offenders

Group B — Drug offenders with prior
felonies

Group C— First-time burglary offenders

Group D— Burglary offenders with prior
felonies

Group E — Women convicted of welfare
fraud, shoplifting, or other
property offenses

Group F — DWT offenders

Group G— Domestic assault offenders
(with adult victims)

Group H— Child sexual abuse/assault
offenders

Group I — Other property offenders

Group J — Other person offenders

Grouping the population represented
in Figure 12-1 by the subsets designated
above (Groups A through I), the groups
might be represented as shown in Figure
12-2, below.

Figure 12-2

The researcher’s task is to define these
groups in the data set and then to profile
them using offense, offender, and case
processing variables. For example, what
do we know about the offenders in Group
A, in addition to the facts that they have
been convicted of a drug offense and
have no priors? How old are they? How
many of them are female? How many of
them are employed? Were they detained
pretrial? What sanctions did they receive?

Questions will inevitably arise in
defining the groups. For example, ace
male roommates to be included in the
domestic assault group? Is a barroom
assault between a couple that does not
live together included? The researcher
might make initial decisions regarding
these questions, but the policy group must
ultimately make these decisions.

The researcher must examine the data
to ensure that the defined groups encom-
pass the entire population of cases. Any
cases not included should be brought to
the policy group’s attention. The policy
group may decide to add these cases to
the existing groups or to define additional
groups. The point is to ensure that no
groups of offenders are overlooked.

As noted above, once the groups are
defined in the data, the researcher can
analyze the data to provide further profile
information.

Representation of Substantively Relevant Offender Groups

A B C | D| E*

F G| H 1 J

* Women with property offenses overlap with other groups, such as C, D, and L.
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« The first analyses would probably
include frequency distributions of
gender, race, age, employment, edu-
cation, chemical dependency, statute,
criminal record, and sentencing vari-
ables for each group.

+ Subsequent analyses would probably*
include cross-tabulations that show,
for example, the number of young
offenders in Group A who are chem-
ically dependent (i.e., age by chemi-
cal/alcohol abuse selected for Group
A offenders) or the number of Group
G offenses in which serious injury
occurs and a weapon is used (i.e.,
injury by weapon selected for Group
G offenders).

The design of this analysis is usually
collaborative, with the researcher pursu-
ing interesting patterns in the data and the
policy group members posing specific
questions about offenders and groups. !

After the initial analysis, the policy
team may decide to redefine the offender
groups. For example, the policy group
might decide that drug offenders with prior
felonies (Group B) are not much different
from those without prior felonies (Group
A) except that the former tend to be some-
what older and have a somewhat more seri-
ous chemical dependency problem. In that
case, the policy group might want to com-
bine Group A and Group B, presuming that
they determined that these distinguishing

The second step in the targeting process
is to define and profile substantively rele-
vant groups of offenders. Substantively
relevant groups of offenders are subsets
of offenders for whom like sanctioning
responses are appropriate. What charac-
teristics are relevant distinguishing fac-
tors when we examine offender groups?
Which factors do not help us distinguish
among offenders?

*This material appeared in documents prepared for
the project by Mary Mande, Ph.D., MIM
Consulting Services, Boulder, Colorado.



features were not significant to them. They
might discuss differentiating possession of
drugs from the sale of drugs, but decide to
keep the cases together because so many
offenders convicted of sales are actually
user-sellers. The policy group might decide
that the more relevant differentiating fea-
ture for drug offenders is employment, and
might therefore modify Group A to contain
employed drug offenders and modify
Group B to contain unemployed drug
offenders. What constitutes a “relevant
differentiating feature” varies by the
goals, purposes, and outcomes that the
policy group is seeking to achieve.

After discussing the profiles, the policy
group may decide that women who sell
drugs are not much different from women
who shoplift to support their drug habit.
Assaults between acquaintances (“bar-
room brawls”) might be similar to domes-
tic assault with respect to the role of
alcohol or chemicals in the commission of
the offense and with respect to interven-
tion (anger management). The policy
group might decide that it is important to
differentiate “other property offenders”
between those witheut a prior felony con-
viction and those with a prior felony con-
viction, Finally, the group might decide to
differentiate DWI cases according to those
with a serious chemical dependency prob-
lem and those with a less serious problem.

Given these scenarios, the revised
grouping would be as follows:

Group A— Employed drug offenders

Group B — Unemployed drug offenders

Group C— First-time burglars

Group D— Burglars with prior felonies

Group E — Women convicted of drug
offenses, welfare fraud,
shoplifting, or other property
offenses

The third step entails examining the cur-
rent use of sanctioning options relative to
the newly defined subsets of offenders.
How are these offenders currently being
sanctioned? The policy group is likely to
find inconsistent sanctioning patterns.

Figure 12-3
Representation of Substantively Relevant Offender Groups—Further Refined

Al B | C|D|E]|F

G H|I J K L

Note: Shading indicates groups that were revised.

Group F — DWI offenders with serious
chemical dependency prob-
lems

Group G— DWI offenders with less seri-
ous chemical dependency
problems

Group H— Domestic and acquaintance
assault offenders

Group I — Child sexual abuse/assault
offenders

Group I — Other property offenders
without prior felonies

Group K— Other property offenders with
prior felonies

Group L — Other person offenders

These modified subgroups are illus-
trated in Figure 12-3.

As has been described here, the process
of defining substantively relevant groups
and profiling them according to offense and
offender characteristics is iterative and may
go through several revisions as the policy
group becomes more familiar with the size
and nature of the offender population.

Examining Current Options and
Their Use

As consensus forms around the sub-
stantive differentiations of offenders, the
policy group’s attention turns toward
sanctioning issues. The profile of sanc-
tioning 6ptions described in Chapter 9,
Developing a Common Frame of Ref-
erence, serves as a basis for examining
the range of sanctioning dispositions and
durations used for the profiled groups of
offenders. The sanctioning options in a
given jurisdiction might include any num-
ber of the following:

Sanction 1-—Prison
Sanction 2— Jail

Sanction 3— Jail with work release

Sanction 4-— Residential facility,
nontherapeutic

Sanction 5— Residential facility,
therapeutic

Sanction 6— Day reporting

Sanction 7— Home detention with
electronic monitoring

Sanction 8-— Home detention without
electronic monitoring

Sanction 9— Community work service

Sanction 10— Nonresidential treatment

Sanction 11— Fines, restitution, and
other monetary penalties

Sanction 12— Supervision with frequent
contacts

Sanction 13— Supervision with
infrequent contacts

As the policy group turns its attention
to sanctioning practices, the researcher
will analyze the sanctioning practices for
each of the profiled groups of offenders.
The analysis should first examine the fre-
quency distribution of sanctions given for
each of the profiled groups. The policy
group will likely find that a wide range
of sanctioning options is used for each
of the profiled groups, indicating a lack
of consistency in the use of the various
sanctioning options. Figure 12-4 illus-
trates the distribution the researcher
might find, (The letters across the top of
the chart represent the offender groups
A through L from Figure 12-3. Under-
neath each offendér group is a list of per-
centages representing the percentage of
offenders in the group receiving that
sanction.) Offenders are often given more
than one sanction; therefore, the percent-
ages for each group total more than 100
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Figure 12-4
Representation of the Current Use of Sanctions by Differentiated Offender Groups

Offender Groups
Sanctioning Option A B C D E F G H I J X L
1. Prison 20% 10% | 50% 5% 10% | 30% 30% | 60%
2. Jail 50% | 60% | 30% | 20% 15% 5% | 30% 5% | 20% | 30%
3. Jail with work release 15% | 10% 10% 10% 5% 5% 5% 5% 5% 10% 5%
4. Residential facility, nontherapeutic 5% 10% | 5% 5%
5. Residential facility, therapeutic 3% 5% 5% 5% 5% 5% 5%
6. Day reporting 10% 5% 15% 5% 10% 5% 10%
7. Home detention with electronic 20% | 70% 10% 10% 5% 10%
monitoring
8. Home d;tention without electronic 20% 5% 10% 5% 10%
monitoring
9. Community work service 60% | 70% 70% | 20% 40% | 50% 10% 60% 30% 20%
10. Nonresidential treatment 40% | 0% | 30% 20% 15% 80% | 70% 20% 20% 10%
11. Fines, restitution, and other 100% | 20% | 40% | 20% 60% | 80% | 60% | 30% | 60% | 50%
monetary penalties
12. Supervision with frequent contacts 15% | 20% 5% 10% 10% 10% 10% 257 5% 10% 20%
13. Supervision with infrequent contacts 60% | 0% | 50% 10% | 50% | 40% | 20% | 60% 60% | 30%

percent. Thus, for example, of the offend-
ers in Group A {employed drug offend-
ers) 15 percent received Sanction 3 (jail
with work release) as a disposition.

Assessing Current Sanctioning
Practice

Once the frequency distribution of the
sanctions currently being imposed upon
each of the profiled groups of offenders has
been described, the policy group can begin
the work of judging how well current sen-
tencing practices and sentencing options
reflect their goals for the target groups
already identified. They should begin by
addressing three sanctioning issues:

1. What factors help to explain the
sanctioning practices within each
profiled group?

2. What do we want to do with each of
the groups?

3. What offender groups are not being
adequately served by the existing
resources?

Answering the first question will pro-

vide the group with important informa-
tion: Can the variations in sentences
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within the identified groups be explained
in ways that make sense according to our
goals and values, or are we dealing with
differences for which we have no expla-
nation? The former might lead the policy
group to further refine the profiled target
groups on the basis of factors that deci-
sionmakers apparently use for sentencing.
On the other hand, a finding for which we
can discover no explanation will present a
host of issues for the implementation of
the policy group’s policymaking and tar-
geting efforts.

To address the first question, cross-
tabulations can be used to show the rela-
tionship of sanctions to offenders’
criminal histories (i.e., prior felonies by
sanction selected for burglary offenders
with prior felonies). The relationship
between treatment and other needs and
sanctioning could be explored (i.e., chem-
ical/alcohol abuse by sanction; employ-
ment by sanction; education by sanction,

*This material appeared in documents prepared
for the project by Mary Mande, Ph.D,, MIM
Consulting Services, Boulder, Colorado.

selected for each of the profiled groups).
The relationship between gender and race
and sanctions, controlling for criminal
history, will undoubtedly be described
(i.e., gender by sanction by prior felonies;
race by sanction by prior felonies, for
each profiled group).*

To address the second issue, the
policy group defines what appropriate
sanctioning practice is for the various
groups. This issue will be informed by
the sanctioning goals and purposes
established by the policy group.
Sanctioning purposes will probably be
further refined by developing sanction-
ing strategies for each of the groups.

The next step in the analytical approach
to targeting entails evaluating how well
current sanctioning practices match the
policy group’s sentencing goals for sub-
sets of offenders. What goals do we have
in mind when sentencing particular
groups of offenders? Are those goals
being met by our current response to
these offender groups?
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For example, the primary sanctioning
purpose for first-time property offenders
might be reconciliation with the victim
and with the community. The sanction-
ing strategy, therefore, might emphasize
monetary restitution and community
service. The primary sanctioning pur-
poses for DWT offenders with serious
chemical dependency problems might
be public safety through either incapaci-
tation or treatment. The sanctioning
strategy might emphasize long-term
chemical dependency treatment or vari-
ous types of incapacitation, including
license revocation, special identifying
license plates, and home detention,

The third issue, identifying offender
groups that are not being adequately
served by existing resources, will benefit
from the experience of the policy group
members as well as by a careful examina-
tion of the frequency distributions of
sanctions. The data analysis done previ-
ously to profile offender groups will have
provided substantial information regard-
ing offender characteristics and needs.
These data, together with the information
on sanctioning programs gathered previ-
ously (as described in previous chapters),
can be revisited in assessing the adequacy
of current sanctioning practices. (In
Chapter 11, The Experiential Approach to
Targeting, you will find suggestions for
tapping the experience of policy group
members with specific populations and
programs. That discussion will be useful
for this effort.)

Devising the Desired Array
of Sanctions

Three issues remain for the policy

group to address:

1. How do we modify existing
resources to better meet sanctioning
goals and purposes for groups?

2. How should current resources be
allocated among the profiled
offenders?

3. What new programs might be
designed to fill resource gaps?

Once the sanctioning purposes and
strategies are refined for the offender
groups, the policy group might decide
that existing sanctions should be modified
to more effectively pursue sanctioning
purposes and strategies for specific
groups of offenders. Victim restitution
might be modified to offer a reconcilia-
tion meeting between the offender and
victim. Home detention for DWI offend-
ers might be expanded to include moni-
toring by a volunteer from among the
offender’s family or neighbors. It is much
easier to design an effective program
when the purposes of the sanction are
focused and clear. In some instances,
modification might involve program
expansion to accommodate a larger group
of offenders.

If the policy group has not already
done so, this is the time to take a long and
critical look at existing sanctioning
resources. The group may already have
completed an inventory of programs (that
is, a documentation of programs offered
and the services they provide), but what
is called for here is an examination of the
credibility, strengths, and weaknesses of
those resources. This does not necessarily
mean evaltation research—few jurisdic-
tions are set up to do that level of assess-
ment—but rather an inquiry, using
whatever evidence you have access to,
into issues like these:

* Adequate implementation: Does

the program deliver the supervision,
services, treatment, or work experi-
ence that it says it does?

*» Responsible communication: Do the
staff keep in touch with whoever
is responsible for the case (i.e., the
judge, probation officer, etc.) about
the offender’s success or failure?

* Patterns of success or failure: Does
this program seem to succeed with
particular types of offenders or fail
with others?

¢ Patterns of success or failure relative
to other programs with comparable
goals and/or populations: Does the
program have a particularly good or
bad track record for program com-
pletion by offenders?

Again, individual interviews with a
representative sample of key decision-
makers who have experience with these
programs (such as judges, prosecutors,
presentence investigators, and probation
officers) is an effective way to get this
information. It will serve as a qualitative
supplement to the inventory information
obtained from the program itself. (See
Exhibits 11-1 and 11-2 in Chapter 11, The
Experiential Approach to Targeting, for
suggested interview formats.)

The aim of this inquiry is primarily to
identify the weak links in your array of
sanctions. The programs so identified
may in fact be doing exactly the right
thing, but if they are perceived as inade-
quate by key decisionmakers they can
undermine the success of your entire
effort. The point is to learn how they are
perceived and why they are perceived in
that way. Then perhaps you can help
make them more effective in the eyes of
their “consumers.”

This analysis provides the setting in
which the policy group can step back and
address the second issue, that is, how
should current, limited correctional
resources be allocated? How should the
limited treatment slots, bed spaces, super-
vision time, and other program slots be
allocated among the groups of offenders?
For example, if the jail has 200 beds that
can be used for sentenced offenders, and
you anticipate that the average jail time
served will be 90 days, those 200 jail
beds can accommodate 800 of the offend-
ers sentenced during that year. Which of
the 800 offenders should be targeted for
those beds? Emphasis would probably

Next, the policy group must examine the
modifications that can be made to the cur-
rent sanctioning system to ensure that
sentencing goals are met for defined
offender groups. Can we modify our sanc-
tioning practices to more appropriately
handle these offenders within the range
of our current resources? Are there gaps
in our current array of sanctions?
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Figure 12-5
Representation of Modifications Made to the Use of Sanctions by Differentiated Offender Groups

Offender Groups
Sanctioning Option A B C D E F G H I J K L
1. Prison 5% 30% 5% 5% | 30% 30% | 60%
2, Jail 10% | 20% | 20% 5% | 40% 20% 10% 5% | 20%
3. Jail with work release 5% 10% 10% 5% 10% 15%
4, Residential facility, nontherapeutic 15% 12% 10%
5. Residential facility, therapeutic 15% 5% 15% 5% 10%
6. Day reporting 5% 10% 10% 20% 10%
7. Home detention with elecironic 20%
monitoring
8. Homp df:tention without electronic 10%
monitoring
9, Community work service 90% | 70% | 80% | 50% | 50% 90% 90% | 60%
10, Nonresidential treatment 30% 70% 30% 20% 20% 80% 60% 40%
11. Fines, restitution, and other 100% 80% | 90% | 30% 90% 30% | 80% | 40%
monetary penalties
12. Supervision with frequent contacts 15% | 20% 10% 15% | 30% 20% | 25% 10% 10% | 30%
13. Supervision with infréquent contacts 30% 40% 40% 30%
14, New program * *

* Categories E, G, and I also use new programs.

fall on offender groups for whom the pri-
mary sanctioning purpose is incapacita-
tion or possibly on offender groups for
whom the primary purpose is substantial
punishment. Perhaps there are several
thousand offenders in groups with inca-
pacitative or punitive sanctioning purpos-
es. More specific targeting might indicate
which offenders or groups of offenders
might be amenable to other sanctions that
are incapacitative or punitive and help to
differentiate those offenders from the
ones for whom jail is the most appropri-
ate and cost-effective sanction. Similar
analysis and targeting are necessary for
all correctional resources.

The final step in the precess Is to ensure
that this work is translated into policy.
How can we ensure that offender subsets
are sanctioned appropriately? What poli-
cies and practices must we put into place,
and how will we monitor them, to safe-
guard our system?
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The choices that ultimately allocate
limited resources will be guided by the
priorities, sanctioning purposes, and tar-
geting decisions established by the policy
group. There are no methodological tools
that can make those substantive allocation
decisions for the policy group. However,
the policy group might wish to avail itself
of methodological tools, such as impact
assessment programs or sentencing simu-
lations, that allow policymakers to “play
out” various sentencing scenarios and see
what the resulting impact on corrections
populations will be. Exhibit 12-1 in this
chapter shows a diagram of a structured
sentencing simulation model. Data on the
population of offenders can be fed into
the model, and the offenders can be “sen-
tenced” in accordance with any sentenc-
ing policies or practices the policy group
wishes to explore. The model calculates
the resulting prison, jail, supervision, pro-
gram, and revocation populations and
reports the size of those populations as
well as their composition by race, gender,
age, offense type, and other relevant fac-

tors. This type of analysis can have enor-
mous value in illustrating the impact of
various revocation practices on correc-
tions populations, for example. It can also
indicate instances when sanctioning poli-
cies clearly outpace correctional
resources. One of the benefits of running
impact assessments and simulations is a
firm grounding in the realities of resource
limitations.

When desired sanctioning policies
outpace the resources for implementing
those policies, the policy group might
want to rethink the sanctioning policies
and further prioritize the use of limited
resources. The policy group might also
want to pursue a strategy of increasing
the resources available, either through
expansion of current programs or through
the design of new programs, if additional
resources are deemed necessary and are
obtainable. New programs would proba-
bly be considered only if the targeting
analysis identified a group of offenders
inadequately served by the current array
of programs.



After the policy group has completed
this intensive profiling analysis; articulat-
ed and refined sanctioning purposes for
specific subgroups of offenders; further
specified targeting criteria; prioritized the
use of current limited resources; and
examined the need for program modifi-
cation, expansion, and possible design of
new programs, sanctions for our hypo-
thetical groups might be implemented as
shown in Figure 12-5.

Implementation

Successful targeting is the key to
effective, policy-driven intermediate
sanctions. Targeting will be successful,

however, only if the policy group is able
to implement policies that put the target-
ing into practice. It is not enough for the
policy group to determine offender
groups, choose the criteria that define
them, and identify (and perhaps create)
appropriate sanctions for each group. A
method or methods must be found to
translate those sanctions into the sentenc-
ing policy and practice of the jurisdiction.
Chapter 7, Creating Sentencing Policy,
offers a thorough discussion of the essential
elements and considerations in the devel-
opment of policy. The mapping that your
team has done of the formal and informal
sentencing decision process in your juris-
diction will be invaluable in guiding you
through the implementation process.

Conclusion

Targeting analysis and coordinating
sanctioning practices with corrections
resources are ongoing efforts. Sanctioning
practices and program admissions must be
continuously monitored to ensure that
sanctions are consistent with the goals and
purposes articulated for defined subgroups
of offenders. Once this process is under-
taken, it is essential to establish an ongo-
ing mechanism for monitoring the
offender population, confirming the policy
group’s goals in sanctiesting that popula-
tion, and ensuring that appropriate
resources are available and utilized for
designated offenders.
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Discussion Outline Chapter 12

An Analytical Approach to Targeting

I. What Is Targeting?

Targeting is the process of identifying offender groups by their profiles—those features that distin-
guish one group of offenders from another—in order to choose appropriate sanctions for them.

Il. Why Is Targeting Important?

Targeting is an integral part of a policy-driven intermediate sanctions process. To describe sanctions
as policy-driven implies that each sanction has been chosen to serve a particular function in an over-
all sanctioning system and that an express purpose has been defined and a population specified for
each. This is accomplished through the targeting process.

Ill. Who is Involved in the Targeting Process?

The process of targeting requires the active, substantive leadership and guidance of the policy group.
The policy group’s discussions and choices about goals, values, and desired outcomes for particular
offender groups interact with an empirical analysis of data to form an analytic approach to profiling
and targeting offenders.

IV. How Is Targeting Accomplished?

* The steps in the targeting process reflect movement back and forth between deliberations and deci-
sionmaking in the policy group and the data collection and analysis of researchers.
* The steps fall into six general sets of activities.

V. What Are the Steps of the Targeting Process?

1. The first step in the analytical approach to targeting is to collect and compile data on all sentenced
offenders. The following are the kinds of questions a policy group might have:
» Who are the offenders flowing through our system?
» What are their characteristics?
» How are they the same and how are they different?

© Center for Effective Public Policy, 1993. The National Institute of Corrections and the State Justice Institute reserve the right to reproduce, publish, translate, or
otherwise use, and to authorize others to publish and use all or any part of the copyrighted materials comained in this publication.
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Discussion Outline Chapter 12

An Analytical Approach to Targeting

2. The second step in the targeting process is to define and profile substantively relevant groups of
offenders. Substantively relevant groups of offenders are subsets of offenders for whom like sanc-
tioning responses are appropriate.

» What characteristics of offenses and offenders help us distinguish among offender groups for pur-
poses of choosing sanctions?
* Which factors do not help us distinguish among offender groups?

3. The third step entails examining the current use of sanctioning options relative to the newly defined
subsets of offenders.
* How are these offenders currently being sanctioned?
» How consistent are our current sanctioning practices with respect to our specified offender groups?

4. The next step entails evaluating how well current sanctioning practices match the policy group’s
desired sentencing goals for subsets of offenders.
» What sentencing goals have we chosen for particular groups of offenders?
* Are those goals being met by our current response to these offender groups?

5. Next, the policy group must examine the modifications that can be made to the current sanctioning
system to ensure that sentencing goals are met for defined offender groups.
+ Can we modify our sanctioning practices to more appropriately handle these offenders within the
range of our current resources?
* Are there gaps in our current array of sanctions?

6. The final step in the process is to ensure that this work is translated into policy.
* How can we ensure that offender subsets are sanctioned appropriately?
* What policies and practices must we put into place, and how will we monitor them, to safeguard
our system?

© Center for Effective: Public Policy, 1993. The National Institute of Corrections and the State Justice Institute reserve the right to reproduce, publish, translate, or
otherwise use, and to authorize others to publish and use all or any part of the copyrighted materials contained in this publication.
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I

Program Design
Madeline M. Carter*

Chapter 13

Introduction

Like the rest of this handbook, the topic of this chapter is a piece of the overall intermediate sanctions process.

The goal of that process is not the design of new intermediate sanctions programs. Rather; the goal of both the process and the
handbook is to help you evaluate your sanctioning system and identify changes that will better enable you to meet your system’s
goals. This chayter, designed to raise critical issues in the area of program design, weighs heavily on the discussions and exer-

cises that have preceded it.

In Chapter 12, An Analytical Approach to Targeting, we discussed targeting in detail. The targeting process
involves a dynamic and interactive discussion between policymakers and researchers that produces a full examination of the com-

plete spectrum of sentenced offenders flowing through your system. This chapter is written with the assumption that a program

will be designed, in most cases, only when the long and complex process of profiling offender populations has been completed,
Once the profiling of offender populations is complete, you can identify the true range of current sanctioning

options and make decisions about their future use. Given the costs involved, the creation of new programs is probably not the first

chaice of policymakers wrestling with large offender pools and shrinking budgets. Restructuring and redesigning current
resources to better meet your sanctioning goals and more adequately serve offender needs is probably the best choice. Whether

your policy team is engaged in program design or redesign, the essential elements are the same.
We recognize that some jurisdictions may be compelled, for reasons beyond their control, to enter into
program design without the benefit of engaging in the full intermediate sanctions process. If this your policy team’s situation,

Chapter 11, The Experiential Approach to Targeting, is a precursor to your work here.

The Essential Elements of Sound
Program Design

While sound program design is not
particularly complex, it does require
patience. In most circumstances, pro-
grams are developed in response to a per-
ceived need—on the part of a community
(a jail crowding crisis, perhaps), a cate-
gory of offenders, or both, Those needs
may have gone unmet for some time, so
pressure may have grown for a quick
result, Therefore, when the time comes to
begin putting the program together, there
is a natural desire “to just do it.” The
common wisdom supposes that the problem
is there and the response will be obvious.

© Center for Effective Public Policy, 1993.

The National Institute o3f Corrections and the State
Justice Institute reserve the right to reproduce, pub-
lish, translate, or otherwise use, and to authorize
others to publish and use all or any part of the
copyrighted materials contained in this publication.

Budgets being what they are, the agency
or team responsible for the design may
not have had such an opportunity for a
long time. This situation will increase the
pressure to get the job don¢ quickly.

The effort, however, is bound to be
more effective if the approach is more
methodical than most of us would like,
Developing a successful program involves
working through the follo:wing steps:

I. Agreeing about thc program’s
primary purpase. This agreement
must come from the policy team:
the decisionmakers whose decisions
will drive its use. The program may
not have a single purpose, but its
chief goal must be spelled out
explicitly.

2. Defining the specific program out-
comes that are desired. The out-
comes are derived from the
program’s purpose, but are the

specific, measurable objectives that
will signify success.

3. Profiling precisely the intended
population. What are the specific
characteristics that define the sub-
group of the total offender popula-
tion for whom this program is
designed and intended?

4, Choosing the pregram elements
that are most likely to produce
the desired results. This requires
the careful matching of desired out-
comes with specific components of
programming.

5. Deciding how access to the pro-
gram will be managed. If the
intended population has been care-
fully and precisely chosen, mecha-

*Some of the material covered in this chapter was
developed for the project by Mary Mande, Ph.D.,
MIM Consulting Services, Boulder, Colorado.

113



nisms must be in place to ensure
that the program serves or receives
only that population.

6. Identifying the administering
agency and the program’s possi-
ble impact on the rest of the crim-
inal justice system. The criminal
justice system in even the smallest
jurisdiction is a complex arrange-
ment of agencies, decisionmakers,
policies, and practices. What is the
logical fit of this program in that
arrangement? How might it change
those dynamics? In what ways does
the system need to change to
accommodate the new program?

7. Determining the total cost. In
addition to the actual operating and
administrative costs, programs can
place other resource demands on the
system by virtue of issues such as
anticipated failure rates and impacts
on other parts of the system.

The Advantages of This Approach

Pressure may exist to leap over at least

some of these steps, for reasons described
earlier. However, the tremendous advan-
tages to this approach are worth keeping
in mind:

* Securing broad agreement on the
program’s purpose ensures that those
who will determine its use (that is,
judges, prosecutors, defense attor-
neys, probation officials, and law
enforcement officials) understand the
program’s goals and understand what
it is supposed to do and what it is not
supposed to do. It makes it less like-
ly, therefore, that they will be dis-
gruntled later because of erroneous
expectations.

* Defining the specific outcomes that
the program is designed to achieve
provides the measures by which it
can be evaluated for effectiveness.
Being forced to spell out exactly the
basis on which the program will be
judged can also force the designers
to be more realistic about their (and
everyone else’s) expectations.
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» A specific profile of the targeted pop-
ulation enables planners to determine
the size of the potential offender
group that will be eligible: How ade-
quate is the program’s planned
capacity given the pool of potential
candidates? If the pool turns out to
be too large, the characteristics prob-
ably have not been drawn finely
enough. If it is too small, perhaps the
program is not nerded or the criteria
are too restrictive.

Matching the profile of the targeted
offenders to the desired outcomes is
another method for judging how
realistic the program’s objectives are;
Is it reasonable to expect to achieve
these outcomes for this group of
offenders?

By matching program components to
the specific outcomes desired, the
planners make the best use of
resources. Using only those elements
that contribute to achieving the
intended objectives means eliminat-
ing those that do not—and their cost.
Managing access to the program
ensures the greatest chance of suc-
cess and the best use of resources:
The program was designed for a
specific group of offenders and is
likely to be ineffective for others. Its
use for others, therefore, is likely to
waste resources.

Thinking through all of the conse-
quences of placing this new compo-
nent into the criminal justice system
enables the policy team to anticipate
what other changes might have to be
made in the system to maximize its
chances for success. It also makes
unpleasant surprises less likely and
adds credibility to the policy team.

In the end, credibility is the chief
benefit to be derived from this kind of
careful planning: credibility for the pro-
gram and for the policy team that
planned it.

Defining the Target Population

Sound program design rests on a foun-
dation of sound information about the
population for whom the program is
being developed. Chapter 12, An
Analytical Approach to Targeting,
describes the process of specifying
offender subgroups for new or redesigned
programs. This information is vital to
determine not only who the offenders are,
but also how many of them there are.

Who They Are

The population targeted for the pro-
gram in question has two dimensions: first,
the set of characteristics that constitute
the criteria for inclusion in the group (that
is, those items that distinguish this group
of offenders from among the universe of
all offenders for purposes of the sentenc-
ing decision), and second, the other fea-
tures that characterize this population.

The first set of data items is critical for
determining who is eligible for this sen-
tencing option and who is not. These
items define the group toward which your
efforts are directed. The second set of
data establishes the range of individuals
who fall within that category of offenders
and provides essential information for
program design. This set includes data
about age, gender, education, and physi-
cal and mental disabilities, among other
things. The program can easily fail if it is
not responsive to the particular needs or
situation of the offenders it will serve. For
example, women offenders are likely to
have child care issues, while illiterate
offenders may have difficulty with some
kinds of training or treatment programs.

As discussed in Chapter 12, it is also
important to assess how the identified
offenders are currently being sentenced;
the proposed new option should bring the
team closer to achieving its sanctioning
goals for this group.

How Many There Are

A program developed in one state pro-
vides a good example of what can happen
when a program is designed without a
thorough analysis of the offender popula-
tion for which it is intended. In 1991, the
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state implemented a boot camp program
for young (18- to 25-year-oid) “low-risk”
offenders sentenced to the state depart-
ment of corrections. The legislation was
passed and the program established
before the targeted population was ana-
lyzed in terms of the precise characteris-
tics of the group (its profile) or the
number of individuals in the system rep-
resented by this profile. As a consequence
of this oversight, too few offenders met
the selection criteria for the program in its
first year of operation.

The following year, the legislature
amended the boot camp legislation to
expand offender eligibility to 18- to 30-
year-olds. The state did not consider how
this change might affect the design of the
boot camp program or even if the boot
camp model, designed for the younger
population, would be effective for the
older inmates now in the eligibility pool.

Another example illustrates this point
as well: In 1990, a county established an
electronic monitoring program to relieve
jail overcrowding. Officials were under
pressure to respond quickly to the crowd-
ing problem and developed the program’s
eligibility criteria and its elements before
completing an analysis of the population
to be served or agreeing on the program’s
objectives. The program was implement-
ed and immediately met with capacity
problems. As with the boot camp, the
response was to modify the program’s
criteria, expanding the pool of eligible
candidates; that is, expanding the popula-
tion to fit the space, rather than designing
the space to fit the population.

In addition to the capacity issue, a sec-
ond major stumbling block arose: This
program was designed by a single agency
to reduce jail crowding without involving
other agencies, targeting an appropriate
population, or engaging in a discussion of
sanctioning goals for the offenders that
the program would serve. As a conse-
quence, the program failed the acceptance
test. Policymakers, program staff, and
offenders alike voiced misgivings that
were difficult to address without a clear
vision of who the program was designed

to serve and to what end. When the time
came to address the lack of candidates for
the electronic monitoring program, the
agency did not know whether the prob-
lem was that the criteria produced too few
eligible offenders or that policymakers
and offenders were unwilling to use the
program.

By themselves, programs cannot be
solutions. Programs are tools; they will
perform successfully when they are cho-
sen carefully to serve a particular func-
tion in an overall sanctioning system
that has clear aims.

The Limitations of Programs

In each of these examples the jurisdic-
tion was hooked by a great-sounding
idea—boot camps in the first, electronic
monitoring in the second—and seized
upon it as a solution to what seemed a
difficult and pressing problem. These two
jurisdictions are not alone. In states, coun-
ties, and cities across the country, policy-
makers are scrambling to find “the
solution”—to crowded institutions, rising
corrections costs, and rising numbers of
more dysfunctional offenders. Although
the problems may be common to most
jurisdictions, each jurisdiction is unique in
important ways: the sources, form, and
dimensions of its problems; projected
local trends; the sentencing laws, struc-
ture, and practices that are in place; and
the resources that may be available to
respond. Chances are there is no one
“solution.” Any set of remedies that has a
possibility of succeeding will emerge
from a full examination of all aspects of
the problem for which it is sought and will
probably be unique to the jurisdiction.

There is another common factor in
these two examples: By themselves, pro-
grams cannot be solutions. Programs
are tools; they will perform successfully
when they are chosen carefully to serve a
particular function in an overall sanction-

ing system that has clear aims. You can-
not build a fence with just a hammer; you
need materials, other tools, a plan or blue-
print, and a skilled person to use the tools
and read the plan. Informed and pur-
poseful program development results in
programs that are planned to complement
one another, that are designed for targeted
groups of offenders, and that are con-
structed to achieve sentencing goals cho-
sen specifically for that group of
offenders.

Specifying the Program’s Primary
Purpose

Sanctions exist because as a society
we think that there is a benefit to be
gained or a purpose to be served by
responding to individual violations of the
law. Sanctioning goals spell out and
define those purposes. In putting together
the components of a sanctioning option or
program, the critical step is to specify the
chief goal that it is intended to achieve.
Defining its purpose will drive the choice
of strategies and components that make
up the program.

As the program development pro-
ceeds, it may be desirable for a number of
reasons to include program elements that
serve some secondary goals, but the pri-
macy of the first purpose should be clear.
For example, the probation department
in one large city was designing a day-
reporting center as a stronger form of
supervision and incapacitation than inten-
sive probation. The center was intended to
provide a chiefly incapacitative response
to difficult-to-supervise probationers, that
is, to remove them from the streets for
many hours each day. However, when the
probation department began looking at
how they were going to keep 80 offenders
occupied all day, it was evident that some
rehabilitative programming was a useful
way to fill the time: GED classes, employ-
ment counseling, life skills classes, and
the like. Those activities were not the
purpose of the center; they were, rather, a
response to the problem of filling and
structuring participants’ time. The day-
reporting center was not a counseling,
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Exhibit 13-1

center model is provided.

How Objectives Shape Programs: The Day-Reporting Center

Throughout this chapter, it has been stressed that a clear understanding of goals
and objectives is an essential starting point for good program design. One implica-
tion of that tenet is that a program’s goals and objectives will have a much more
profound effect on the program itself than will the simple selecticn of a program
type or title. Programs with similar names and outlines may actually be designed
quite differently to achieve different goals. An illustration using a day-reporting

Program “A”

Program “B”

Program Objective:
Punishment and Control

Program Objective: Rehabilitation

Activities: are structured for minute-
by-minute accountability and may
include burdensome and unpleasant
activities.

Activities: are designed to define and
address the factors identified as con-
tributing to the offender’s criminal
activity.

Staff: responsibilities are heavily
weighted to security and monitoring
activities,

Staff: responsibilities are heavily
weighted to program and counseling
activities.

Facility: is designed and located for
maximum ease of surveillance and
control of movement.

Facility: is designed to provide areas
conducive to counseling, group discus-
sion, and practice of positive leisure
activities, and is located in the commu-
nity to provide access to community
resources.

Programming: is designed to fill all
hours during which the center is open.

Programming: is therapeutic and edu-
cational, and allows the offender some
choice; emphasizes modeling positive
behavior in the community.

Progress: is determined by the time
spent on, and compliance with,
decreasing levels of control, as well as
completion of tasks or assignments,

Progress: is determined by completion
of specific programs and by achieving
milestones in the community (e.g.,
securing work, going to school, sup-
porting a family).

Interventions: occur for the purposes
of achieving pregram compliance; inter-
ventions involve increasing control or
imposition of unpleasant assignments.

Interventions: occur as a response to
program failure; program adjustments
are made to better meet the needs of
the individual offender.
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treatment, or education program,; its
aim was to remove certain probationers,
those identified as at high risk for reof-
fending, from the streets for eight to
twelve hours a day.

Identifying the Objectives

Specifying the purpose of a chosen
program as concretely as possible means
specifying its objectives as well. In the
case of the day-reporting center cited
above, the purpose of the center is to
incapacitate certain offenders. But inca-
pacitation has many forms and many
degrees. The program’s objectives will
define more precisely what level and type
of incapacitation are desired. For exam-
ple, are the offenders to be under constant
surveillance or just occupied in a struc-
tured way? Should the surveillance be all
the time or just at certain times of the day
or night? The answers to these two ques-
tions will provide planners with important
information on program options. For
example, if the objective is to keep
offenders occupied for some number of
hours, then they might be permitted to
look for jobs and go to work every day. If
constant surveillance is the objective,
ways must be found to keep offenders
busy at the center or perhaps on work
crews operating out of the center.
Similarly, a program objective of constant
surveillance has implications for staffing,
security, and the location of the center.

Objectives will vary widely depending
on the targeted population. For example,
a policy team creating a treatment pro-
gram for sex offenders may have rehabili-
tation as its chief goal for the program,
but may also want to prevent contact
between offenders and vulnerable popula-
tions. Such a program would likely com-
bine therapeutic approaches with
surveillance, curfews, or perhaps home
confinement.

Beginning the design process with a
clear purpose and objectives enables plan-
ners to choose the specific strategies and
tools that will meet those ends. Such an
approach permits designers to feel
confident that they have responded to
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specified needs without engaging in the
kind of component overkill that bloats
budgets and revocation rates. This
approach tailors program design to the
goals, population, and fiscal realities of a
particular jurisdiction rather than buying
an existing design framework off the rack.

Why Not Seek All Purposes?

When asked to specify a primary goal
or purpose for a program or an agency,
policymakers often respond that they want
elements of all of the major sanctioning
goals included in the effort. Unfortunately,
this position is likely to guarantee failure
for the enterprise under consideration.
Many of the purposes of sentencing are,
when operationalized, contradictory. If
programs are carefully crafted, their plan-
ners know toward what end all efforts are
directed. Consider the day-reporting center
case described previously. The probation
agency might have decided that its greatest
need was for a program for probationers at
high risk of reoffending because of drug
abuse problems. The agency might still
have chosen a day-reporting center, but it
would look for therapeutic program ele-
ments that addressed drug addiction and
would make choices about other program
components according to how well those
components supported the chief goal, that
is, treatment. Work crews, for example,
might be inappropriate because long hours
away from the center might interfere with
the therapeutic regimen. Decisions on the
kinds of staff and the staffing pattern
would also be quite different.

Sentencing
Goals

v

Program
Objectives

v

Program
Elements

In both cases, the “program” is called a
day-reporting center, but these are two very
different mechanisms used to achieve
different purposes with distinguishable
(although overlapping) populations.

Revisiting the Reason You Are
Designing This Program

Once the policy team has identified the
program’s purpose and objectives and has
targeted a specific population, the team
must take the time to assess how well the
new option responds to the original prob-
lem or goal. This typically means exam-
ining the current sentencing practice for
that population.

For example, if the team’s primary
purpose in creating the new program is to
relieve jail crowding, then it is necessary
to determine not only how many of the
targeted offenders are sentenced to jail,
but also how many are on probation or in
prison. If this analysis reveals that a num-
ber of the targeted offenders are on proba-
tion and in prison, it will be difficult to
ensure that only the targeted offenders in
jail—and not those on probation or in
prison—end up in the new program.

The program itself may be well
designed, the population well defined,
and the intervention appropriate and
effective. But if it does not achieve its
intended purpose, in this case to reduce
the jail population, then it will not be a
success.

Choosing Appropriate Program
Elements

Once program objectives are deter-
mined, the team can begin to craft the
detailed program elements that will form
its structure. Just as program objectives are
drawn from sentencing goals, so must pro-
gram elements be drawn from these objec-
tives. At this stage, planners are choosing
the interventions, strategies, and activities
that are most likely to achieve the objec-
tives desired for this group of offenders. In
many cases, agreement will be easy; in
others, the team may be less sure.

As program elements are considered,
planners will find themselves visiting and
revisiting thé question of objectives. If we
require weekly random urinalyses, are we
trying to judge progress in reducing drug
use, deter participants from using for fear
of getting caught, or weed out failures
from the program? (How is failure
defined?) When choosing assignments for
community service work crews, are we
selecting jobs for their usefulness to the
county, for the opportunities for offenders
to develop skills, or for their unpleasant-
ness? Why do we have a requirement for
attendance at Alcoholics Anonymous and
Narcoti¢s Anonymous five days a week—
is it intended to be therapeutic or is it a
way to keep offenders occupied?

By taking care to choose only those
components that meet stated objectives for
the sanction, planners can avoid one of the
most common pitfalls of program design;
the tendency to add on one program ele-
ment after another in the belief that if
some is good, more is better. There are
several reasons to avoid this tendency in
program development. First, it is costly.
Correctional resources can be spread only
so far and priorities must be established.
Second, programs with too many program-
matic elements may result in a higher
offender violation rate—the more require-
ments there are, the greater the opportunity
to fail. Program staff must then decide
whether or not to act on the violation. Such
action is important if the offender has vio-
lated program components that are key to
meeting sanctioning goals. However, vio-
lation of extraneous program components
may result in a higher program failure rate,
increasing the number of violations the
court must handle and straining jail capaci-
ty. This result is counteractive to jail
reduction efforts, as an offender may be
incarcerated for program failure, some-
times for a greater period of time than if he
or she had been sentenced to jail for the
original offense and never placed in an
intermediate sanction program.
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Key Administrative Issues in
Program Design
In addition to the substantive issues
related to goals, objectives, and strate-
gies, several administrative issues are
critical to sound program design.
1. Where in the sanctioning system
will the program fit?
2. How is access to the program
gained?
3. How does the program fit within
the rest of the system?
4, What are the cost implications
of the program?

The policy group’s work with respect to
mapping the current system, as described
in Chapter 9, Developing a Common
Frame of Reference, will prove helpful in
considering the issues that follow.

Where Does the Program Fit?

All too often, the program design is
taken on by the agency designated to
administer it, the administration of the
program having been the first decision
made. However, establishing the place-
ment of a program within a system of jus-
tice affects how the program is ultimately
administered. The following are some
considerations in determining the appro-
priate placement of the program:

« Which part of the system has experi-
ence working with the targeted popu-
lation and is in a position to integrate
the program into the array of services
(such as pretrial services, probation,
corrections, etc.)?

Which part of the system allows for
the earliest point of intervention? For
example, to design a program for low
risk offenders but place the program
under the control of corrections,
where entrance to programs can be
gained only through jail admission,
may not serve the best interests of
either the system or the offender.
Will access to the program be limited
in any way if a particular agency
administers it?
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By taking care to choose only those components that meet stated objectives for the

sanction, planners can avoid one of the most common pitfalls of program design; the

tendency to add on one program element after another in the belief that if some is

good, more is better.

Who Has Access to the Program?

With an understanding of what the
program design might look like in terms
of sanctioning goals, program objectives,
and program elements, the issue of how
to place offenders into this new resource
becomes important. There are several
major issues on which the policy group
must agree:

* What system actors will have direct
access to the program? For example,
will the court sentence directly to the
program? Can an individual be admin-
.stratively placed (reclassified) into the
program by probation or corrections?
Will an agreement by several parties
regarding the offender’s appropriate-
ness for the program be necessary
prior to referral or admission?

* Who will ensure that the appropriate
offenders are placed in the program?

* Will the entire universe of targeted
offenders participate in this option or
only some? If only some, which ones?
How will they be distinguished?

* Who will screen offenders to ensure
that only targeted offenders gain
access to the program? To whom will
the results be reported? How long
will it take? How will this process be
incorporated into ihe existing case
processing system?

» What will be done when an inappro-
priate referral or commitment is
made to the program (i.e., outside the
profile of the targeted population)?

 Will the program be voluntary? If so,
what sanctioring options are appro-
priate for the offender who elects not
to participate?

How Does the Program Fit?

Having defined the location of the pro-
gram in the justice scheme, it is important
to look at existing policies and practices in
the system to understand whether a need
exists to create or change practices that will

facilitate the appropriate use of the pro-
gram. The policy team’s experience with
mapping the formal and informal processes
will be invaluable in this task. Reviewing
the system flow chart and examining the
following issues will be instructive:

« At what point on the flow chart will
referral and admission to the program
take place? Who is involved in the
decision? What individual office poli-
cies or practices may be obstacles?

If program resources will be shared
with existing programs, how will this
occur? Does this affect the decision
on who administers the program?
What programmatic responses to
violations will involve other parts of
the system (such as movement to a
higher level of security) and what
implications does this have for the
administration of the program? Are
responses that include other agencies
(such as the use of the Sheriff’s
Department in absconder cases) con-
sistent with the policies and
resources of the other departments?
What impact will a revocation from
this program have on the larger sys-
tem? How can that process be
designed to be compatible with the
practices of other offices and yet meet
the efficiency needs of the program?
‘What administrative changes might
be necessary in the affected agencies?

A good place to look for guidance on
choosing appropriate interventions and
strategies, and many other issues as well,
is the National Institute of Corrections
Information Center (303-682-0213; toll-free
800-877-1461). Staff there can provide pro-
gram descriptions and evaluations, as
well as contacts with colleagues in other
jurisdictions.
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Exhibit 13-2

An Analytical Approach to the Examination of Correctional Options

As a part of the program design process, many jurisdictions visit existing programs in other localities. Listed below are some
questions to consider when comparing your own programmatic needs to the program options available elsewhete. These questions
are designed for groups that have followed the process outlined in Chapter 12, An Analytical Approach to Targeting, and have a
fairly detailed understanding of their own offender populations and the sanctioning options available at home.

1. How does this program fit into an existing array of sanc-
tions? What aspects of the program determine how it fits?
In considering these questions, ook to the goals of the
program and the population it is intended to serve.

2. What are the program objectives? Are they tied to articu-
lated sentencing goals? Are they the same as ours?

3. What is the targeted offender population for which this
program was designed? What population of ours would be
suitable for this program? Is that population the same or
different? What are the implications of that?

4. What are we doing now with the group of offenders in this
program? How does what we do with these offenders
compare to what they are doing?

5. How do the program components relate to the stated
objectives of the program? Are there any secondary pro-
gram components?

6. If there are both primary and secondary program objec-
tives and components, is it clear which are primary and
which are secondary? Is this prioritization also clear when
it comes to program administration, such as in the han-
dling of program violations or noncompliant behavior?
‘What are the cost implications of the secondary objec-
tives? Are they worth it?

7. What conditions existed that were essential to the estab-
lishment of this program (such as a population of offend-
exs that was not being appropriately handled, a working
relationship among key actors, the availability of funds,
etc.)? Are those conditions necessary for program suc-
cess? Do they exist in our jurisdiction?

8. What are the program’s outcome measures? How has suc-
cess been defined? What outcome studies have been done?
How might we define success differently, and what are the
implications of that?

9.Has a monitoring system been put into place to ensure
the integrity of the program design? What has been
learned to date?

10. How are offenders placed in the program? Must they be
approved in advance by a reviewing authority? Who are
the decisionmakers involved? How is access to the pro-
gram gained? For example, does admission bypass the jail
system, or is admission gained through the jail system?
‘What does this imply about the offenders placed in the
program? How would we do it in our jurisdiction?

11. Who administers the program? Would the same agency
administer ours? What impact, if any, would a different
administering agency have on the program? Who would
administer it in our jurisdiction? What is the capability of
that agency to handle the work load at this time? If the
agency is too burdened to give this its full attention, are
there ways that we can help?

12. How are program failures handled? What is the impact of
this method of handling failures on the program? On other
parts of the system?

13. Before considering developing a new program, is there
something in our current system that can be adequately
adapted to meet our goals?
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Determining Costs

Program elements generally dictate
how expensive a program will be. Staff
are required to carry out or oversee the
offender’s participation in the program
elements, and staffing costs represent the
largest portion of most program budgets.
This raises several issues:

1. Use of existing resources. In deter-
mining how program elements will
be implemented, consider whether
other agencies are able to provide
services or resources to the pro-
gram. This reduces costs and limits
duplication of resources.

2. Use of volunteers. A second con-
sideration is whether volunteers and
interns can fulfill some of the
agency’s functions. Will the payoff
be worth it in terms of the time it
takes to recruit and train what may
be temporary help?
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3. Objective intensity. In order to
fulfill the stated program objectives,
how intensively must each program
component be staffed?

Other significant issues to be considered
with respect to the cost of the program are:
4. Comparative costs. How do the
costs of the program compare with
what is currently being done with
the population? If the new effort is

more costly, is it worth it?

5. Proportionality of costs. Are the
costs of this program proportional
to the expenditures for other offend-
er groups relative to the seriousness
of their offenses, or the degree of
risk they represent? Are resources
weighted in the right places?

Conclusion

Thoughtful program design is best
accomplished when it is done within the
context of the work of an operating policy
team and in response to the identification

of a gap in the current sanctioning system
that cannot be appropriately addressed by
modifying existing resources. A determi-
nation that current sanctions cannot ade-
quately respond to a particular offender
group implies that tHe policy group has
thoroughly examined the composition of
the offender group and has agreed on the
appropriate sanctioning goals for the
group. Beyond these policy decisions,
successful program design requires that
organizational issues be addressed (such
as who will administer the program) and
that operational issues be carefully con-
sidered (such as the proportionality of the
cost of the program). Most important,
however, is the need for shared thinking
around what outcomes the program is
designed to provide, for it is only from
this starting point that a program with
integrity, one that can be evaluated based
upon its goals, can be developed.



Discussion Qutline Chapter 13

Program Design

1.

The Essential Elements of Sound Program Design Include:

A. Securing agreement about the program’s primary purpose;

B. Defining the desired program outcomes;

C. Profiling the intended population precisely;

D. Choosing program components most likely to produce desired results;

E. Deciding how access to the program will be managed to preserve targeting goals;

F. Identifying the administering agency and the program’s likely impact on the rest of the system; and
G. Determining the cost implications of that impact.

The Chief Advantage of This Approach Is the Credibility It Brings to the Program and to
the Policy Group. It Produces Credibility Because:

A. Agreement on program purpose prevents future dissatisfaction of key actors because of unclear
expectations;

B. Defining outcomes creates a sound basis for evaluation;

C. Profiling targeted offenders permits planners to generate more accurate estimates of potential
demand;

D. Profiling also grounds efforts in reasonable expectations by matching identified groups of offenders
to specific chosen outcomes;

E. Choosing program components for their anticipated results makes the best use of resources; and

F. Determining the likely impact and costs of the program helps anticipate consequences elsewhere
in the system.

© Center for Effective Public Policy, 1993, The National Institute of Corrections and the State Justice Institute reserve the right to reproduce, publish, translate, or
otherwise use, and to authorize others to publish and use all or any part of the copyrighted materials contained in this publication.
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Chapter 14
Bringing the Process Home: Making It Work

in Your Agency
Dorothy Faust*

Intreduction When we speak of the intermediate sanctions process, we tend to emphasize a systemwide perspective because
such a perspective has so clearly been neglected in the past, It is equally important to understand, howeves, that the individual
agencies that come to the table to work collectively toward the better use of intermediate sanctions cannot continue to operate
their own agencies on a “business-as-usual” basis. The intermediate sanctions process requires that individual actors take
responsibility for how their own agencies operate and undertake change that will support the systemwide effort,

This chapter speaks directly to the types of changes that must be made within an individual agency in order to
operate more directly in support of the rational use of intermediate sanctions.

Individual agencies play an important role in the intermediate sanctions process. This chapter; addressed to
directors of agencies that are engaged in this process, provides a “to-do” list for bringing about the internal changes connected
with that process. Because the policymakers for whom this chapter is designed are likely to be members of the intermediate sanc-
tions policy group, the concepts presented here are not new. Their specific application to the agency setting, however, may offer a
helpful perspective to administrators committed to supporting the jurisdiction’s effort through the actions of the agency they lead,

Policy Direction

Define the Overall Goal.

One of the central tasks of any jurisdic-
tion’s intermediate sanctions project will
be to agree on a set of goals and values
aimed at the more effective sanctioning of
offenders. The goal of each criminal jus-
tice agency, then, should be to ensure that
its mission is compatible with this sys-
temwide intermediate sanctions effort. To
achieve this goal, individual agencies
must address the issues that follow.

Develop (or Evaluate) Your Agency’s
Mission Statement,

Your agency may already have a clear
mission statement. Whether you evaluate
your existing mission statement for com-
patibility with the systemwide intermedi-

@ Center for Ejfective Public Policy, 1993.

The National Institute of Corrections and the State
Justice Institute reserve the right to reproduce, pub-
lish, translate, or otherwise use, and o authorize
others to publish and use all or any part of the
copyrighted mmaterials contained in this publication.

ate sanctions effort or develop a new
statement, ensure that all levels of the
agency’s staff are involved in the process.
Mission development involves uncover-
ing values and being clear about what the
agency is working to accomplish. While
directors are ultimately responsible for
the mission and goals of their agencies,
staff involvement in the process of articu-
lating them reinforces the collaborative
effort required to fulfill those goals,
uncovers hidden agendas, and ultimately
attains clarity at all levels. Agency direc-
tors, deputies, managers, and line staff
alike should have the opportunity to ques-
tion, ruminate, and criticize. Each must
understand the direction of the agency in
order to commit to it and make it a part of
everyday decisionmaking. The involve-
ment of all levels of staff will reinforce
the notion that the goal of the agency can
be met only if each individual contributes
to the effort.

It is important to remember that the
process of defining and refining the mis-
sion never ends. The goals and values

that anchor the mission must be revisited
periodically, from the top ranks of the
agency all the way to the bottom. Such an
effort will serve as a constant reminder
that this is a team effort.

Reinforce Your Agency’s Identity
Around Your Mission.

Your agency’s identity should merge
with its mission. From the director’s
budgeting and hiring decisions to each
probation officer’s supervision plan for a
particular client, choices and strategies
at every level should be grounded in the
mission. As this happens, the agency
should begin to look different. The man-
ager of a probation agency, for example,
can look for progress in the flow of docu-
ments that routinely cross his or her desk:

*Dot Faust is the Programs Director for the
Maricopa County (Arizona) Adult Probation
Agency. Her experience as a probation executive
who has successfully grappled with the intermediate
sanctions process within her own agency comes
through clearly in this chapter.
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* Recommendations for prison at vio-
lation hearings may decrease as rec-
ommendations for creative
interventions for noncompliant
behavior increase.

» Officers should begin to articulate
progressive punishment principles in
client supervision plans, focusing on
solving problems rather than catch-
ing mistakes.

« Staff discussions of the mission may
begin to surface in minutes of unit
meetings. Some resistance to change
is to be expected at first, but this is
an indication that the message is
filtering through the ranks.

In making decisions, the management
team should refer to the mission and val-
ues for guidance. The missicn should
affect the development of agency policy,
where budget cuts are made, and how
training courses are taught,

Other city or county agencies will even-
tually begin to identify your department or
agency with its mission. They will know

hat your corporate personality has been
formed around some specific principles.

Use the Agency Budget as a Mechanism
for Carrying Out the Mission.

Set budget priorities to support the mis-
sion. Tie budget line items to programs
and services that further the agency’s
goals, Budget items that do not support
your objectives probably are not necessary.

Take calculated risks to move forward.
Be willing to spend money on program
evaluation rather than on more traditional
expenditures; consider reallocating
resources to allow for pilot projects. If
any of these pilots fail, reward the effort
and initiative without regrets or apology.
You cannot expect to move forward if
you are not willing to take some risks.

The Need for Ongoing Communication

With Your Staff

Make communicating with your staff a
priority. Use staff meetings and individual
evaluation conferences as opportunities to
stress the agency’s mission and reinforce
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those whose performance furthers that
mission. Keep your staff informed of new
thinking by circulating relevant informa-
tion, such as journal articles, meeting
minutes, agency newsletters, and man-
agement information. Help your staff
realize that each one, individually, con-
tributes to the accomplishment of the
agency’s goals. Their investment is no
small part, and they should know it!

With the Community

Recognize your role in educating the
public about what works and what does
not in criminal sentencing. As an agency
head, you must accept responsibility for
some of the misinformation and prejudice
that guide public opinion and legislative
policy. For too long, we have overlooked
the value of initiating communication
with people outside the criminal justice
system. Even worse, we have not had the
confidence to believe that our practices
would hold up under close public scrutiny
or formal program evaluation.

Studies have shown that citizens sup-
port the principles of intermediate sanc-
tions when they understand what these
sanctions are designed to accomplish. As
consumers of precious public resources,
public officials have an absolute obliga-
tion to advocate change that benefits the
community.

Citizen advisory boards and active
volunteer committees are excellent vehi-
cles for involving interested community
representatives. These citizens can
become valuable program advocates with
victims' groups and funding authorities.
They have a unique impact and special
credibility with legislators and council
members that criminal justice system pro-
fessionals do not.

Your Tools: What You Need to Make All
of This Happen

A Management information System

The implementation of this vision
must be based on a foundation of solid
information. At a minimum, an agency
needs a management information system
that will maintain good data on how cases

flow through the criminal justice system,
who the offenders are in the system,
where they are placed, and how long they
stay there. Data collection, monitoring,
and evaluation are critical components of
an effective system and are the best
means to determine if the agency or pro-
gram is living up to expectations.

A Marketing Strategy

Chapter 15, Taking It to the Public,
provides a more detailed discussion of
marketing. Your agency can initiate a
number of efforts that will begin the
process of regular communication with
other system actors and the public. These
efforts are consistent with developing a
growing, interactive agency.

* Use a personal computer to create
attention-getting briefing materials.

+ Send key staff to training programs on
media relations and public speaking,

» Establish an advisory board of inter-
ested citizens and individuals from
other justice agencies. Allow them to
get to know your agency and to think
through with you new ways of doing
business.

« Distribute press packets, meet with
editorial boards, and invite reporters
to view programs and talk to staff.
This is one area where your invest-
ment in data will pay off: You will be
able to provide a concrete, informed
discussion about what the agency
does, why, and for whom.

» Disseminate the mission statement in
various forms: on cards, on office
wall hangings, in the agency
newsletter.

Friends in High Places

Cultivate open and honest working
relationships with a few interested legis-
lators, county board members, and other
civic leaders. To the extent that they
understand the agency and its mission,
they will be able to make recommenda-
tions or decisions that make sense for the
agency. (They will also be more inclined
to warn you of impending disaster and
provide access to their decisionmaking
processes.)



Exhibit 14-1

The Maricopa County
Public Defender’s
Office and County
Attorney 's Office are
pleased to invite you

_» to join us and our

" distinguished faculty
“at a seminar designed

to examine Arizona’s
sentencing blstory. ‘
review the current

sentencnng‘ .
- alternatives and
- ¢consider future
. sentencing options.

Friday
Oct. 18, 1991

Hyatt Regency
Phoenix

2nd Street and Adams

CLE

This program mav qualifv for up
to 6.75 hours MCLE with the

Arizona State Bar

8:00 -
8:30 -
8:45 -

9:45 -

10-30 -
10:45 -

11:45 .
1:.00 -

1:30 .

3:00 -
3:15 .

4:00 .

SENTENCING IN THE 90’S:

THE NEED FOR ALTERNATIVES

8:30
8.45
9:45

10:30

10:45
11:45

1:00
1:30

3:00

3:15
4.00

4:30

Agenda
Friday, October 18th, 1991

Registranon -- Coffee
Opening Remarks: Carcle Carpenter
Presentation:

The History. Philosophy and Objecuves of
intermediate Sanctions and a discussion of the results rom

recent studies (i.e.. Knapp Report. Rand Study and Public
Opimion Polls

Speaker and Seminar Moderator: George Keiser

Presentation: The Need For Alternajives - Has cnime on the

streets been reduced by mandatory sentencing? What is
happening in Amenca and why are we looking for alternatives
to pnson?

Speaker; Raiph Salemo

Break

Panel Discussion: The ethical issues and responsibiiines that
resuit from the :ncreased use of Intermediate Sancnons

Moderator: Michael Grant

Paneiists:

* Judicary + The Honerabie 8 Michael Dann
* Acadermia - Gary Lowenthal

° Prosecuncn - Myma Parker

* Defense - Robert E, Guak

* Media - David Bodney

Lunch (on your own)

Presentation: ns - What
are Intermediate Sancions? What are the perspecaves of

vanous county agencies on the issue?
Speaker: Honorable Ronald $. Remnstem

Presentation: - How the
procanon department :$ reacuing o the movement toward
aiternanves.

Norm Heiber
Presentation: Existing Alternanves - The Nuts and Bolts - A

look at the components of some aiternanves developed for

Speaker:

Mancopa County {presented by Community Programs Staff of

the Mancopa County Aduit Probation Office)
Community Pumishment Program - Mark Hendershot
F A.R.E. Probanon - Doug Pilcher

Intenswe Probatan - Cynthia Kengon

Break

Existing Alternanves (connnued)
Work Furiough - Cunthia Kengont

Presentation:

Shock Incarceration - Cynthia Kengort

Day Repornt Centers - Doug Pilcher

Presentation: Progressive Punjshment - Finding a key to

meaningtul sentencing.
Speaker: Honorabie Michael D Rvan

Presentation: The Criminal Justice Svstem: What's In Store
Eor the 80's - In which direction are we heading and what

specific changes can we expect?

Speaker;: Governor Fife Sumington, State of Anzona
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Exhibit 14-2

Mission Statement

providing treatment opportunities.

that change.

productive work ethic.

environment.

of staff and the community.

of our community.

Maricopa County Adult Probation Department

The mission of the Maricopa County Adult Probation Department is to provide
information to the court and provide community based sanctions for adult offend-
ers. This is accomplished by conducting investigations, enforcing court orders, and

We believe that probation is the most viable sanction available to the court.

We believe that individuals can change and that we can be instrumental in directing

We believe that we can assist our clients to live a life of freedom through law-
abiding behavior and compliance with conditions of probation.

We believe in the pursuit of excellence. We will achieve this by hiring the most
qualified staff and by providing quality training and adequate resources to staff.
We will recognize staff achievement and offer promotional opportunities for the
most qualified individuals while ensuring high standards of performance and a

We believe in affording ail employees dignity and respect.
We believe in affording all offenders dignity and respect.

We believe in promoting and maintaining a positive, safe, and healthy work

We believe in a participative style of management that includes the involvement

We believe in being sensitive to the needs of victims of crime.

We believe that adherence to our migsion will enhance the safety and protection

An Intermediate Sanctions Project
Coordinator

Assign one staff person to coordinate
the agency’s involvement with the larger
intermediate sanctions effort. This staff
member needs to have the freedom and
time to coordinate planning and program
development with other agencies as a part
of his or her job description. You will
need to empower the Project Coordinator
to represent the agency when dealing
with other organizations and provide
ongoing support of his or her efforts.
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An Involved Court

No matter which arm of the criminal
Justice system your agency represents, it
must have the support of judges, who
have the authority to place offenders in
the system. You may need to help the
judges understand the importance of their
involvement with the agency and clearly
define how they can help. A probation
agency engaged in program development
may call on a judge or a representative
group of judges to serve as advisors in the
development of the program. This will
offer an important perspective to the work
and will educate the bench about this and
other program options.

Training and Information Sharing

Your agency’s mission and program
objectives can be effectively communi-
cated to staff through your training activi-
ties. Consider an in-house training
program as a vehicle to communicate a
clear and consistent direction. Help staff
to understand how each piece—whether it
be a new treatment strategy or a revised
set of procedures—fits.

Training and education go beyond the
agency’s own staff. It is equally important
to educate other system actors on the
work that is being accomplished in your
agency. One way to do this is to schedule
a cycle of training sessions with judges,
probation officers, prosecutors, defense
attorneys, and court management staff,
Use these training sessions as opportuni-
ties to disseminate program evaluations.
Get feedback from all stakeholders and
be responsive to that feedback as you
revise existing programs and develop new
ideas. Training efforts such as these will
result in greater program integrity,
improved outcomes for offenders, and
increased confidence and cooperation.
(The agenda from one such session is
included as Exhibit 14-1 in this chapter.)

A Final Word to Those Taking on
This Work

If you are overly timid, sensitive, or
serious, do not try to manage this project.
You may occasionally have to close your
eyes and plow ahead on a program, mak-
ing decisions as developments occur. You
will certainly need some self-confidence
to sustain your ego when you are criti-
cized by the armchair quarterbacks, and
you had better be able to smile a little
when your senior staff patiently raise
their eyes to the ceiling and sigh during
one of your more visionary management
presentations on intermediate sanctions
theory. All of this is just an inevitable
part of change.
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Exhibit 14-3

Vision and Values in Marion County Corrections
Billy Wasson

Vision and values are much tatked about today in corrections management as in organizations generally. A shared vision gives
meaning to what we do by incorporating our deepest values into a statement of a preferred future. By providing a benchmiark
against which the present state can be evaluated, agreeing on values forces us to take responsibility for both our successes and our
failures.

Most organizations have developed a statement of values in recent years in an effort to articulate their “culture,” but in many
cases these statements have been issued by top management and followed by an effort to “communicate” them downward in the
organization. The Marion County Corrections Department (MCCD) drew from the ideas of Peter Block, who describes a process
through which middle managers and staff use the parameters set by top management as input in creating their own visions for their
units and for the organization,

Two years ago a task force representing various units of MCCD was formed to develop a vision statement that addressed staff,
offenders, external stakeholders, and the department as a whole, The task force was directed to incorporate in the vision the princi-
ples of limited risk management and direct supervision jails, as well as the unification of field and institutional services, all direc-
tions in which the agency was already moving.

The process has been a long one, and in a sense will never be complete, but important elements of the organization’s vision
have crystallized into a consensual expression of shared values.... A preference for team management and the empowerment of
staff as well as'a commitment to community protection reflect [our] values .... Other elements are expressions of the personal val-
ues of MCCD management and staff: openness and responsiveness to progressive ideas and actions; maintenance of an environ-
ment of honesty and mutual respect; regard for the dignity of each individual; and pride in and responsibility for the quality of the
work we do.

A vision statement, like a constitution, is a living document, and as such is always subject to challenge and change. But in com-
municating and affirming our core values, it forces aitention on the important issues. Vision and vatues affect program design and
resource allocation, offender targeting and the choice of sanctions, personnel selection and training, evaluations of effectiveness,
organizational structure, and the level of public confidence in the department. Clearly stated and agreed-upon values provide the
basis for consistency and predictability, enable the organization to serve multiple purposes, and aid in problem-solving and the set-
ting of priorities.

Excerpted from “Values Drive Sanctions Development,” by Billy Wasson, Director of the Marion County (Salem, Oregon) Department of Corrections.
The complete article is contained in the Community Corrections Quarterly, Volume 1, Number 4, Summer 1990, available through the National Institute of
Ceorrections Information Center (303-682-0213; toll~free 800-877-1461).




Taking It to the Public

Barbara Krauth*

Chapter 15

Introduction

This chapter comes at the end of the handbook not because it is least important—aquite the contrary—but

because it represents the turning outward of the intermediate sanctions process. In the preceding chapters, we emphasized chang-
ing how criminal justice system actors and agencies relate to one another, conduct their common business, and approach their

internal practices, programs, and policies. Here we want to point out that, in addition, you need to create an environment that

supports all of this change.

Changes in system policy and practice can take place only in a climate of positive public opinion and in a crim-
inal justice system that uses the jurisdiction's new sentencing structure appropriately. The policy group has assumed responsibility
SJor making changes; now it must also produce a climate of public and system support that will make the changes successful.
Throughout the intermediate sanctions process you will seek consensus and develop broad support within the criminal justice sys-
tem for the more effective sanctioning of offenders. Educating the public and building links to your external constituency are nec-
essary aspects of that process. They are not add-on aciivities to the process; they are integral to it. As the group plans its overall
efforts, develops agendas, and makes task assignments, be sure that these marketing activities are included.

Marketing Intermediate Sanctions

The idea of marketing may seem both
alien and offensive to many in the public
sector because it smacks of slickness,
manipulation, and image-building.
Nevertheless, marketing is necessary
because public agencies depend on public
support. Policymakers must be willing
not only to inform and educate, but to
shape opinion.

In this sense, marketing is vital. To
gain support for its enterprise, the policy
group needs to identify its constituencies
and convince them of the importance of
its efforts. The marketing approach
should not be manipulative or false. What
is needed is not hype but consistent, clear,
and credible messages about the purposes
of the intermediate sanctions and their
value for each constituency.

© Center for Effective Public Policy, 1993.

The National Institute of Corrections and the State
Justice Institute reserve the right to reproduce, pub-
lish, translate, or otherwise use, and to authorize
others to publish and use all or aiy part of the
copyrighted materials contained in this publication.

Who Are the Likely Constituencies?

Because crime and justice fouch the
lives of us all and deeply affect the qual-
ity of life in our communities, the poten-
tial constituency for the intermediate
sanctions process is broad-based. It can
be divided into two groups: those who
make up “the public” and those who are
part of the criminal justice process.

The emphasis here is primarily on the
former group: the larger external commu-
nity and its subgroups. Reaching those
who are part of the criminal justice system
is important—they are absolutely critical
to success—but the leaders of those key
internal constituencies have been involved
from the beginning and should take
responsibility for ensuring support in their
agencies. As part of the larger process,
these leaders should provide a plan outlin-
ing how final recommendations will be
implemented in their agencies. I the
experience of one jurisdiction, “It won’t
do much good for the presiding judge, the
prosecutor, and the chief probation officer

to agree on a program if the attorney and
line officers actually handling the cases
don’t believe it will work.”

External constituencies are the groups,
large and small, that determine the gener-
al climate in which the criminal justice
system operates, and, in this case, tries to
make change. Because of the political
context in which that system functicns,
building support among external con-
stituencies is critical to success. Because
of the importance of these groups, you
should give serious consideration to
including their representatives on the pol-
icy team. Whether this is done or not,
however, you will still need to reach out
to these audiences in a deliberate and tar-
geted manner.

*Barbara Krauth is an independent researcher and
writer who recently completed nine years as publi-
cations and research coordinator for the National
Institute of Corrections Information Center. She has
written more than 40 publications on all aspects of
corrections, and, through her many years with the
Information Center, is familiar with the issues
involved in educating the public about the complex
field of criminal justice. .
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* The public. The general public may
be your most important audience for
two reasons. First, public agencies
depend on public support, and public
attitudes play a major role in deci-
sions about legislation and local
funding allocations. Second, judges
and others involved in the sentencing
decision are keenly aware of public
concern about crime and safety. With
intense competition for public
resources and growing fear about
crime, criminal justice agencies can-
not afford to maintain their tradition-
ally invisible or reactive posture or to
allow the media to be the major force
in shaping local public opinion.

The state legislature and the gover-
nor. Your policy group may propose
changes in sentencing that require
new laws to be written or entirely
new sentencing structures to be
specified. Such major policy changes
cannot occur without the support of
executive as well as legislative lead-
ers. In some jurisdictions, state gov-
ernment finances virtually all
corrections resources, and even local
programmatic changes may require
state approval.

The local executive and local legisla-
tive body. Much of the financial sup-
port for community-based sanctioning
options must come from the local city
or county budget. Siting those
options, whether a residential treat-
ment facility or a drop-in center for
female offenders with children, will
require local political support. Many
cities and counties are wrestling with
problems with their jails, so correc-
tions may already be a hot issue.

The media. It is important to target
the media in marketing efforts so that
the policy group has a role in shap-
ing the picture that is presented to
other constituencies of intermediate
sanctions and the offenders sen-
tenced to them.
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° The business community. The busi-
ness community typically is alarmed
by the impact of crime and escalating
public spending on corrections. It
can be a source of ideas and support,
but it too must be educated about the
costs and benefits of intermediate
sanctions.

* Key constituencies among the public.
It may also be important to educate
specific citizen groups, such as court
watch, offenders’ families, or vic-
tims’ groups. Once convinced of the
value of intermediate sanctions, rep-
resentatives of victims’ groups, for
example, can be particularly effec-

tive spokespersons.

Planning a Marketing Strategy

In marketing, just as in sanctioning, it
is important to begin by examining why
you need to do this. For example, is the
policy group trying to strengthen a basi-

cally positive or open-minded attitude

toward community-based corrections, or

is it attempting to overcome existing
opposition or the effects of well-publi-
cized “incidents?” Is the community
indifferent to corrections issues, or is it
highly politicized?

In identifying the goals for this mar-
keting effort, be hardheaded about how
much support you need to generate. That
will depend, to a certain extent, on how

much reshaping the policy group is
proposing and/or what level of new

resources it will require. Marketing is an

important part of the work, but do not

waste time by overdoing it or call unnec-

essary attention to your efforts.

To begin identifying the purposes and
goals of marketing, draw on the experi-

ence of members of your policy: group
and their senior staff. Have there been
comparable efforts of this type in the
past? Were they successful? What role
did opposition and support play in that
outcome?

Developing a Marketins: Strategy

Return to the powei «:.alysis and envi-

ronmental scan that the policy group
completed early in the process. What
major sources of support and upposition
must be dealt with? What about key
themes, ideas, and values to address or
include?

A well-thought-out marketing strategy

will answer the following questions:

1. Which individuals and groups must
we reach?

2. Why are they important? Can we
put them in any order of impor-
tance?

3. What do we assume about their
orientation toward or opinion of
our efforts?

4. Have we checked out our assump-
tions for accuracy?

5. If we think that we have their sup-
port (or acquiescence), do we need
to do anything to ensure that it con-
tinues?

6. If we think that they are likely to
oppose us, what will they object to?

7. What are the values, concerns, or
issues that drive that opinion?

8. How and where do our efforts
address their concerns or share
their values?

9. How can we let them know that?

10. Who or what can influence these
groups? Where do they get their
information?

11. How can we reach those sources of
information and influence?

12. How can we use our supporters
(identified earlier or members of
the policy group) to do this?

13. What are the key messages that we
should communicate?

Taking the time to answer these ques-
tions carefully will ensure that your
efforts are targeted to the right audiences,
with the right messages and your best
messengers.



Developing a Marketing Plan

Your marketing plan will rest on two
key elements: knowing what the policy
group is selling and to whom. For this
reason, although marketing should be
included as early in the process as possi-
ble, it cannot really start until the policy
group is far enough along to know what
the product is. Strategy development,
however, can and should begin early.

The plan should address the following
considerations, each of which is impor-
tant to any jurisdiction’s marketing effort:

* Base yoiir imarketing efforts on a
clear understanding of your group’s
mission, values, and goals. Know
what you are selling! As part of the
intermediate sanctions process, you
will have completed a picture of your
jurisdiction’s criminal justice system,
agreed on goals and values, and
developed comprehensive informa-
tion about offenders and sanctions.
This means that the policy team
should know what it has to sell.
Identify your customers, and their
needs and concerns. Determine who
your customers are, and be sure you
understand their concerns, issues,
and values. Listen. Look for ways'to
learn more about the groups and
individuals whom you identified as
important constituents. On the basis
of what you hear, know what it is the
group needs to convey.

You cannot be everything to
everyone. If the policy group’s con-
sensus is that the sanctioning goal is
to be reparation, for example, you
may not convince the segment of the
public interested in punishment.
However, it may be possible to make
them also understand the value of
reparation.

Consider the customers’ current ley-
els of understanding and approval.
Marketing efforts should be based on
what customers now believe and what
the policy group wants them to under-
stand. Some groups may be fairly
knowledgeable, while others may
have many misperceptions. Be aware

of what perceptions need to change
and what aspects of intermediate
sanctions should be emphasized.

» Select the best approach for each
group. The content of the communi-
cation, its style, and the type and
timing of the message will vary,
depending on when in the process it
takes place and to whom it is direct-
ed. Structure the approach to identify
clearly how the system meets the
needs of different groups. Remember
that ideas are accepted more readily
if they are described simply and in
ways that stress advantages consis-
tent with the values of each group.

Consider the channels of decisionmak-
ing for each group, the possible response
expected, and how the policy group will
overcome resistance.

Some Marketing Tools

Marketing tools and techniques can be
like correctional programs: It is hard to
look at a list of them and not think, “Hey,
we should have one of those!” Use all of
the strategy questions and careful plan-
ning to evaluate the items listed below.
Used carefully and purposefully, they can
be invaluable; otherwise, they are a waste
of valuable time and scarce resources.

Marketing approaches will vary

depending on the jurisdiction. The gen-
eral political climate, the existing atti-
tudes of key stakeholders, and the time
and resources available will determine
appropriate strategies. Here are a few
approaches that have been used success-
fully by other jurisdictions:

« Commission a public opinion survey,
delphi survey, or a series of focus
groups that explore opinions on
intermediate sanctions in typical
cases.

» If the results are interesting or note-
worthy, call a news conference to
announce the findings. Summarize
the results in writing, including some
notable quotes, if available.

* Prepare a press packet, including
some of the items listed below (such
as fact sheets, newsletters, etc.), for
distribution at the press conference
or at other events.

* Develop fact sheets summarizing
research data or results of evaluations
of your own or other jurisdictions’
intermediate sanctions systems.

* Develop fact sheets on the costs of
various correctional options; include
data on the types of offenders likely
to be found in those options.

» Identify the assumptions on which
current policies are based; develop
data that challenge these assump-
tions. Distribute the results to legisla-
tors, chief executives, the media, and
those responsible for funding.

Fact Sheets Respond to Citizens’
Concerns

The Michigan Office of Community
Corrections has, among other public edu-
cation initiatives, produced a series of
fact sheets that address common con-
cerns citizens have about community cor-
rections. These fact sheets highlight the
key messages needed to explain the
importance of and need for coammunity
corrections in Michigan. The concepts
that the Michigan Office of Community
Corrections has chosen to highlight are:

» Community corrections programs are
cost effective.

» Community corrections programs are
not soft on the offender.

¢ Community corrections programs
can help to reduce the crime rate.

« Community corrections programs are
both safe and successful.

e Citizens should be aware of and
involved in the workings of their
local criminal justice system,

» Community corrections programs
ease jail and prison crowding.

~Source: “Educating the Public About
Community Correciions,” Michigan Office
of Community Corrections and Community
Corrections Advisory Boards
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* Develop a mailing list for the distri-
bution of materials.

» Publish a newsletter highlighting
project activities.

* Develop a speakers bureau to
address local service clubs and
church groups; inform those groups
of your availability.

* Get involved in victims’ groups.

» Invite media representatives to attend
specific (or all) meetings of the poli-
cy group; offer to write op-ed pieces
or stories.

= Have the policy group chair request a
meeting with the editorial boards of
local and statewide newspapers to
provide them with background infor-
mation on the group’s efforts,

* Look for opportunities for human
interest stories about intermediate
sanctions programs (the graduation
ceremonies for the literacy classes,
the work done at the hospital by the
community service program), and
feed them to the reporters who have
attended the policy group meetings.

* Throughout the process, use policy
group members to sell policies to
their constituents.

The Role of Policy Team Members
in Marketing

A wealth of marketing support is rep-
resented on the team itself. Those who
have agreed to serve on the policy team
have demonstrated a commitment to a
new way of conducting the business of the
criminal justice system. Explaining that to
the public is part of that commitment.

Many members of the policy group are
public figures with high visibility and a
lot of credibility. Make sparing, targeted,
and high-profile use of those key individ-
uals: a meeting with the editorial board of
the newspaper, a well-timed press confer-
ence, or testimony before the state legis-
lature, for example. If they are armed
with good information and are comfort-
able with what they are selling, most poli-
cymakers will welcome opportunities for
this kind of exposure.
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Other members, their senior staff, and
members of the policy group staff can
also address church and civic groups,
give interviews to reporters, and help
develop the fact sheets described earlier.

The timing of educational or market-
ing efforts is crucial. Building support is
important both in the process of design-
ing intermediate sanctions policy and at
the point of implementing new programs.
Involve different groups at various points
in the intermediate sanctions process. The
approach will vary, depending on the
audience and the stage of the process.

Ties to the public should be developed
early, in part by including a representa-
tive of the public on the policy group.

The intermediate sanctions process offers
a way to identify and interpret the com-
munity values that are the cornerstone of
intermediate sanctions policy. Involving
the public early in the process is impor-
tant for two reasons:

1. Public involvement ensures that the
resulting policy will reflect the com-
munity’s values. One way to be sure
that these values are incorporated
into the sanctioning goals the group
develops is to find an explicit means
for identifying those values. Public
opinion surveys, delphi surveys,
and focus groups all offer system-
atic ways to determine community
attitudes.

Using Focus Groups to Determine the Community’s Values

One method to identify the values of your community is to solicit active involvement
from citizens. Focus groups, a qualitative method for measuring public attitudes, are a
useful technique for understanding the public’s views on compiex policy issues.

The Alaska Sentencing Commission used a focus group process that might serve as a

model to other policy groups. Working with a consultant, the Commission:

* ldentified potential participants. The consultant used a “snowball sampling” tech-
nique to identify potential participants, who then referred the consultant to other
potential participants. This referral process often occurred several times over hefere
those who actually participated in the groups were located.

* Assembled six groups of citizens from around the state. Participants represented a
cross section of the community in terms of age, sex, race, and employment type.
Each group was composed of six to eight participants, an ideal size to encourage

interaction among group members.

+ Provided background on Alaska corrections. Participants were informed of the
development of corrections in the slate over the past ten years, the estimated annual
costs of corrections per offender, and a wide range of intermediate sanctions

options, some not yet available in Alaska.,

* Presented case scenarios. Three hypothetical scenarios were presented. Farticipants
were asked to imagine themselves in the roles of both judge and policymaker, fash-
ioning sentences and discussing the purposes behind their sentence choices.
Participants were asked to take into consideration the fiscal realities of their choices.

The study found thai most participants supported intermediate sanctions for certain

groups of felony offenders. Even where participants recommended incarceration for
more viclent or repeat offenders, they supported rehabilitation as a general goal. Overall,
participants were more concerned with crime prevention and behavior change than they

were with punishment.

These findings are consistent with other national surveys. Given specific information
about the problem, costs, case specifics, and sentencing options, the public generally
supports a range of carefully monitored intermediate sanctions designed for targeted

groups of offenders.
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Looking for economies in justice

The legislature wants district judges,
county officials and other people in-
volved in criminal justice to make
more cconomical use of local re-
sources, including jails. For nearly a
year, Dakota County has pursued a
plarining process that could be a
model for countics clsewhere.

Thic county may achieve better com-
munication among criminal justice
agencics, more efficient use of tax
dollars and additional “intermedi-
atc” sanctions that fall between jail
and probation. It adds up to poten-
tially better government, a goal of
reformers today.

An 18-pcrson committee began
monthly 7 a.m. meetings Jast fall to
analyze criminal justice, identify
problems and scck solutions. Its
members come from the county
board, administration, courts, correc-
tions, police, sheriff’s department,
county attorney’s office and public
defender’s office.

The committee quickly noted that
gopd communication and coordinat-
ed policy were in short supply. Each
ageney typically went its own “way.
Deciston making has been “disjoint-
ed incrementalism,” says Communi-
ty Corrections Dircctor Mark Carey,
committee chairman. He likens it to
carpeniers and plumbers building a
house without an over-all contractor
to cnordinate the design and work.

Dakota County is growing {ast. That
means more people and more crime,
Given tight budgets, the county can’t
afford not to make the most cffective
usc of its resources.

County officials applied for and won

oard Inskip "
L -]

a spot in a federal program to im-
prove criminal justice, mainly
through more nonjail sanctions. The
program provides advice and semi-
nars but no money. Ramsey County
participated two or three years ago
and Carver County started recently.

The committee seeks improved com-
munication between agencies in the
criminal justice system; planning and
coordination to solve problems; al-
ternative sanctions that serve public
safety, reasonable offender punish-
ment and possible rehabilitation;
and, finally, better data that can help
officials achieve policy goals.

A list of 27 issues for potential im-
provement emecrged. For example,
weekend sentences crowd the jail and
raise county costs. Although the
county is a leader in clectronic moni-
toring, it lacks adult diversion and
residential and day-trcatment pro-
grams. Plea bargaining constricts the
ability of probation officials to rec-
ommend appropriaté sentences, The
list goes on.

At its August mecting, the committec

heard a recommendation that a
broadly representative and larger
committee be created to develop lo-
cal sentencing guidelines. The goal
would be to increase sentcncing con-
sistency and to use resources more
effectively. To meet concerns of
judges, who favor judicial discretion,
the guidelines must be flexible.

When discussion turned to a concept
of diverting some offenders to an
outside agency (like De Novo in
Minneapolis), a prosecutor said di-
version isn’t needed. But the public
defender said it works in Hennepin
and Ramsey countics., Proponents
say diversion can be more cffective
and less costly than probation.

Dakota County already has such in-
termediate sanctions as community
work, sentencing to supervised scr-
vice and monitored home confine-
ment. Additional sanctions would
further enable judges to link sentenc-
ing to what’s right for the communi-
ty, the offender and the criminal jus-
tice system.

The committee will hold an all-day
retreat in September to seek consen-
sus. on a policy framework (public
safety, resource use, fairness and sim-
ilar issues) and then to move toward
specific recommendations.

Mark Thompson, a committce mem-
ber and an administrator for the First
Judicial District (Dakota and six oth-
er counties), belicves the planning
process could be a model for regional
resource planning ordered by the
Legislature for all judicial districts.
Thompson. ‘says that regional . plan-
ning would be helped if at least one
county in each judicial district fol-
lowed Dakota County’s example.

More cconomical use of resources is
a necessary goal everywhere. Dakota
County can be a leader — especially
if its planning process lcads to a
permancnt system for better commu-
nication and cooperation among ev-
eryone in local criminal justice.

© Star Tribune, 1992. Reprinted with permission,

133



2. Early involvement encourages citi-
zens to “*buy in” to the structure the
group eventually develops.
Obtaining public understanding and
agreement early in the process
makes it easier to summon public
support for program funding or ini-
tiation at the implementation stage.

It may also be useful to initiate early
marketing efforts aimed at the state or
local legislature. The resuits of the inter-
mediate sanctions process in your juris-
diction may be proposals that require the
state legislature to change sentencing
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laws or the local legislative body to adopt
new funding policies, Efforts to reach
these groups should begin early in the
process and should take into account the
possible need to get sponsors for new leg-
islation and to identify and mobilize like-
ly supporters among legislators and staff.
Both conservative and liberal lawmakers
are potentially strong supporters of inter-
mediate sanctions, but the policy group
must be sure they are educated and
brought into the process before its end.
The representative of the lawmaking

body who is on the policy team will, of
course, be helpful in identifying other key
legislators.

The effort is likely to profit from early
media involvement. It is obviously useful
to have both the print and electronic
media on your side. Rather than trying to
sell the new system or sanctions at the
point of implementation, initiate specific
marketing efforts at the beginning of the
process. Inviting a representative to
attend meetings or designing a presenta-
tion specifically to educate the media may
pay off later in a positive climate of pub-
lic opinion.

How to Involve the Media

The media, especially your local newspaper, can be a powerful tool for educating the
public about intermediate sanctions. However, it is important to protect the planning
process itself by controlling when and how the media become involved with your work.

Having a media representative present at every meeting may discourage openness on
the part of some team members: Everyone needs to.be able to speak candidly, including
elected officials, who might feel especially constrained by the presence of the media.
Some of the jurisdictions participating in the Intermediate Sanctions Project initially con-
sidered inviting a media representative to attend all of their policy meetings, but, on fur-
ther consideration, decided not to. Instead they used~—and recommend-—the following

approaches:

» Set up a meeting with the editorial board of the local newspaper.

Meetings between key representatives from the policy team and the local newspa-
per’s editorial board have resulted in strong, supportive coverage of the policy
team’s eiforts. In a two-stage process, for example, Sacramento County first
announced the jurisdiction’s participation in the project and defined the basic con-
cept of intermediate sanctions. At a second meeting with the editorial board, the
Sacramento Intermediate Sanctions Team provided a more detailed plan of the
Team’s work. The work with the editorial board resulted in two editorials endorsing
the intermediate sanctions process approach: “...Sacramento is doing something
imaginative, courageous, and right. All those responsible are to be commended.”

This same approach with the local editorial board has been adopted by the Jefferson
County (Kentucky) Crime Commission.

Invite the local newspaper to 22nd a reporter to specific meetings.

After nearly a year of meetings and some significant progress with the intermedi-
ate sanctions effort, the Dakota County, Minnesota, team invited someone from
the local editorial staff to attend one of its meetings. A second meeting with the
reporter followed. After these two sessions, the writer praised the process in an
editorial, calling the Dakota County work “a model for counties elsewhere.” {The
editorial is reprinted as Exhibit 15-1 in this chapter.)
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Alternative Sentencing:
Selling Ii to the Public

Intermediate sanctions and the problem
of obtaining community acceptance

for them are subjects that have come to
the fore in today’s policy discussions
concerning prison crowding, crime, and
justice.

Any Governor, mayor, or county exec-
utive can tell you that these remain
politically and publicly seasitive issues.
People expect government to protect
them. They do not want government
proposing programs that put unreha-
bilitated criminals back into their com-
munities. The pressure they can bring to
bear against these programs is difficult
to overcorie.

People too often assume that public
protection means prison, and that any-
thing less than complete incarceration
for all criminals will endanger public
safety. Such an attitude is understand-
able, and that, perhaps, is why we have
been so slow to challenge and to aban-
don the delusion that “out of sight, out
of mind” will make our world safer.

Successful intermediate sanctions pro-
grams have been adopted in many com-
munities, despite the burden of public

Michael N. Castle is Governor of
Delaware, This article is adapted from
his address September 6 to the Interme-
diate Punishments Conference, spon-
sored by the National Institute of Justice,
in Arlington, Virginia. Michael Castle
became Governor of Delaware in 1985
after 4 years as Lieutenant Governor.

by Michael N. Castle

resistance. But accomplishing change
means putting an end to the old-
fashioned and inaccurate concept that
criminal justice means prisons and only
prisons.

Delaware has managed this. And be-
cause prison crowding is a problem that
every State must muster its resources to
overcome, I urge you to look from a
new point of view as we consider what
can be done to help any State solve it.

Public officials have been known to
blame their predecessors for the diffi-
cult situations they inherit. I am fortu-
nate that my predecessor left me the
groundwork for managing our State’s
prison population. Governor du Pont led
the effort to reform sentencing practices
and attitudes in Delaware.! Serving as
Lieutenant Governor and now as Gover-
nor, I learned critical lessons about the
need for intermediate sanctions, and
how to gain public support for them.

Before examining some of the benefits
to be derived from implementing a
program of intermediate sanctions, iet’s
look 4t some facts.

e Nationwide, about 1 in 50 persons
is under the control of correctional
authorities.

® In the last decade, national per capita
expenditures grew 21 percent, but correc-
tions expenditures grew 65 percent,

o The Nation’s prison population essen-
tially doubled during the 1980°s to more

than 600,000 people. If you include the
jail population, that’s a million people
behind bars,

@ The growth of America’s prison popu-
lation is over. 10 times that of the general
population.

The average person may be quite
alarmed by these statistics and will
wonder how government is handling
these large increases in prison popula-
tion. It may appear that our prisons are
bursting at the seams, and that this
could cause dangerous criminals to be
allowed back on the streets,

What’s more, prison construction costs
nationwide in 1987 averaged $42,000
per bed, according to a report by the
National Conference of State Legisla-
tors; costs in some States were as high
as $110,000 per bed.

This is enough to give any Governor,
judge, warden, or police officer pause.
But consider this issue as a typical con-
sumer, someone who is struggling to
balance a checkbook and make ends
meet. Think about how your dentist,
your auto mechanic, or your child’s
teacher would react if you told them
how much money is being taken out of
their pockets to build prison beds and
take care of criminals.

! Pierre S. du Pont 1V was completing his
second term as Governor of Delaware when
he wrote, for N1J’s Research in Brief series,
“Expanding Sentencing Options: A
Governor's Perspective” (1984),
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The average person in Delaware annu-
ally pays $1,000 in State personal in-
come tax. It would take the total State
tax collected from 5 Delaware residents
to pay for just 1 prisoner for only | year.
Tell people that and you not only get
their attention and anger, but you get
their interest in perhaps doing things
differently.

Many taxpayers do not know that they
pay a substantial price for the very pris-
ons they demand, while policymakers do
but have taken this knowledge for
granted. We cannot afford this attitude
any longer. We must look at things

from the public's point of view so we
can understand its concerns and address
them effectively. It is our obligation to
help stem the demand for prisons and
long sentences for every convicted of-
fender, by educating the public about the
alternatives. Skeptics may doubt that we
can change public opinion dramatically
in this area. Fortunately, facts and expe-
rience prove the skeptic wrong,

I believe the public will not only permit
but will support intermediate sanctions.
A case in point: When the Edna
McConnell Clark Foundation asked
hundreds of Alabama residents how they
would sentence 20 convicted offenders,
virtually all thought prison appropriate,
After some explanation of costs and
alternatives, the same people *“resen-
tenced” most of these cases to intermedi-
ate sanctions. This demonstrates that

an educated public will support alterna-
tive sanctions.

Convincing people
alternatives exist

Once you open people’s minds to the
“prison-only” problem, you must con-
vince them that viable alternatives do
exist that still protect their personal
safety. Never lose sight of the fact that
this is a very personal and human issue.
Show people that there are programs
nationwide where violent ar habitual
felons are assured prison beds only be-
cause many of the nuisance shoplifters,
technical probation violators, or petty
thieves are being punished in other
meaningful ways.

Make the public understand that dan-
gerous criminals will still be put in
prison; that intermediate sanctions are
necessary to reintegrate offenders so
they have a better chance of becoming
successful citizens and not continuing
lives of crime. Communities should not
be allowed to place the entire burden of
reform on the correctional system. If
we can provide useful and effective
alternatives without costly incarcera-
tion, we all benefit.

Several States have helped pave the
path for public acceptance of interme-
diate sanctions by successfully imple-
menting and developing alternative
programs that have convinced people
to abandon the “prisons-only" concept.
But in order to convince people, you
must show them that there are pro-
grams that do, in fact, work. Here are a
few programs that you are probably
already aware of, which may even be
replicated in your cwn State. Consider
them as an average person would.

& In New York, there are several com-
munity residences that provide housing
and life services for women released
early from prison so they #:an reestablish
their families and begin ther reintegra-
tion into society.

@ A county in Arizona uses the day-
fine sanction for nonviolent felons, a
program modeled after one in New York
and linked to the offender’s ability

to pay.

@ There are various Intensive Probation
Supervision Sanctions around the Na-
tion. Many are modeled on the first
such program, which was established in
Georgia. Figures from New Jersey’s
program show that while 30 percent of
those undergoing intensive supervision
have been returned to prison for viola-
tions, only 2 percent of those who suc-
cessfully completed probation have been
conyicted of new indictable offenses.

To the average person who has taken
the first step and realized there is a
problem both with overcrowding and
cost, these examples can be very com-
forting. But you cannot sell intermedi-
ate sanctions based on cost savings

alone, or on a few programs that work.
It is your responsibility to go even fur-
ther in gaining public acceptance.

Creating a consensus
for change

Prisons will always play a role in the
criminal justice system, but they cannot
continue to play the central role that
they have in the past,

In Delaware, we are working to expand
one of our current men’s facilities by
460 beds, and to build a replacement for
our women's facility. We are, in fact,
under Federal court order to ease
crowding at our present women's
prison. And while I am displeased at
having to put additional beds into cur
system, the situation would be much
worse if we did not have an alternative
sentencing program in place.

Several years ago, Delaware embarked
on a program designed to ensure pun-
ishment commensurate with the severity
of the offense, and with due regard for
resource availability and cost. The ef-
fort we made was twofold: To change
our correctional system, and to change
public opinion and attitudes. But before
you can implement an awareness cam-
paign, you must join with key groups to
determine exactly what your philosophy
will be. In Delaware we began with a
broad survey of the situation in order to
reach agreement that the status quo was
not working, and we were able to use
this information to build a consensus for
change.

Our breakthrough came when we con-
cluded that the solution was not putting
more offenders in larger prisons, but
that the structure of our system was
inadequate. We wanted to sentence
smarter, not just tougher. And it did not
make sense to have such a gross di-
chotomy—offenders either in prison or
out on the street under general proba-
tion. Instead, we envisioned a five-
level continuum of punishment,

Having accepted that a restructuring
was necessary, we turned to the issue of
philosophy of sentencing. Although we
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agreed that a new structure for sentenc-
ing was in order; one which included a
continuum of punishments, we had not
yet agreed on a philosophy to determine
what kinds of offenders would qualify
for what levels.

With general agreement regarding the
severity of punishment, we advocated,
in priority order:

® Removing the violent offender from
the community.

® Restoring the victim to his preoffense
status.

® Rehabilitating the offender.

By providing programs of supervision
to nonviolent property offenders, we
would reserve more of our limited and
costly prison facilities for robbers, drug
dealers, and others who assault or prey
on our population.

To accomplish these goals, we began
our work by establishing, by legislative
act, a Sentencing Accountability Com-
mission (SENTAC). It served as a fo-
rum for our target publics to study
intermediate sanctions, debate them,
and search for specific programs to
create, But jts express purpose was to
devise a woricable program to gain
control of prison population problems,
and not simply to reduce the prison
population.

With representation from all facets of
criminal justice, the Commission devel-
oped a defined continuum of sanctions,
based on the degree of supervision and
control that needed to be exercised over
each offender. We then went directly to
our public opinion leaders—legislators
on criminal justice committees, promi-
nent judges, and others—and educated
them, answered their questions, and
made them a part of the process.

During this process we were able to
hear concerns in a controlled environ-
ment and prepare the case for the gen-
eral public. And by making the leaders
part of the process, we gained some

of our strongest and most effective
advocates.

Michael N. Castle, .
Governor of Delaware

The result was a continuum comprising
five levels of increasingly restrictive
sanctions as well as cost-control mecha-
nisms. As a dynamic and fluid system,
it allows offenders either to earn their
way out of prison by good behavior and
conformity with the rules, or to work
their way further into the system by
repeated nonconformity or additional
offenses.

® Level Vis full incarceration with com-
plete institutional control.

® Level IV is quasi-incarceration where a
person is supervised for 9 to 23 hours per
day in programs such as halfway houses,
electronically monitored house arrest,
and residential drug treatment.

® Level 11l is intensive supervision in-
volving 1 to 8 hours a day of direct su-
pervision, in which criminals are subject
to curfew checks, employment checks,
and close monitoring for attendance in
treatment programs;

@ Level IT'is “normal” field supervision
with 0 to | hour of contact per day.

® Level I is the lowest level of
supervision,

This structure allows us to view existing
or future programs, punishments, or
combinations of the tv'o, in a broad and
logical framework, Now let's look at
these levels on a human scale to see
how they work.

Joe has been convicted of untawful
sexual intercourse, has a prior history of
violence and burglary, and is obviously
a threat to public safety. Under our
system he was sentenced to 6 yedrs of
full incarceration followed by | year at
Level III and 2 years at Level II. Not
only is Joe kept out of the community
for a long period of time, he is gradually
integrated back into society under care-
ful supervision.

On the other hand, Jill was convicted of
shoplifting and has one prior offense for
misdemeanor theft. Obviously she does
not pose the same threat to society that
Joe did, so she was sentenced to | year
of intensive supervision under Level IlI,
with the additional conditions of paying
court costs and fines, getting a job, and
not entering the store where the crime
occurred.

These stories illustrate how the con-
tinuum works to put Joe behind bars for
a long time, but then ease him back into
society, and how it works to punish Jill
commensurate with the degree and
nature of her less serious crime, while
not requiring that she needlessly sit in
prison and waste taxpayer money.

I should note at this point that while
some administrative leeway is allowed
by the Department of Corrections in the
three lower levels of supervision, the
offender is primarily under the control
of the sentencing judge. This allows the
judge latitude in structuring punishment
that truly fits both the crime and the
criminal.

Compliance with the standards by
judges is not subject to appeal. Our
experience during the first 2 years has
been that the sentences fall within the
presumptive range over 90 percent of
the time and that the majority of non-
compliant sentences are lower than
standard levels.
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Implicit in the use of alternatives is the
need to create programs and offender
slots. Before our five-level system be-
came law, we invested time, energy,
and funds to develop an intensive super-
vision'unit. We now have over 700
Level Il slots and over 500 Level IV
slots for offenders.

One other aspect that we found to be of
utmost importance was an intense effort
to meet with and train everyone in the
State judicial and correctional system
on the definitions and use of the five-
level system. It was essential to have a
single contact point to which questions
and problems could be directed.

Herein lies another human aspect of this
issue. The people creating and imple-
menting these programs must be the
best in their fields and must possess the
determination to see hurdles as opportu-
nities and not unsolvable problems.

In Delaware, we had dedicated profes-
sionals who made intermediate sanc-
tions their highest priority; we had
community groups willing to work
hard; and we had State employees,
including judges, who made the com-
mitment we needed to see our efforts
through good times and bad.

A key element of this accountability
system is the cooperation between the
executive, the legislative, and the judi-
cial branches of State government, The
administration must budget for the
creation and cortinuation of the alterna-
tive programs as well as for corrections
itself. The cooperation of the legislature
was necessary in Delaware to codify the
five-level system and to make changes
in the statutory punishment limits for
individual offenses.

The judiciary joined, cautiously at first
and then enthusiastically, in the effort
by establishing sentencing standards
under administrative court order, in
large part because the SENTAC legisla-
tion reserved to the judiciary the re-
sponsibility for establishing the
sentencing standards,

People made the difference as we
worked toward reaching a consensus for
change. Through creation of mutually

agreed-upon philosophies that were
both politically and publicly acceptable,
we were able to develop this five-level
continuum as Delaware’s solution to the
“prison-only” problem.

With a program supported by the three
branches of government and key com-
munity groups, we were able to imple-
ment a public awareness strategy
designed to mabilize public support for
our new initiatives, The strategy’s key
components included use of the
following:

@ Reasonable expectations.
® Pilot programs,
& Program evaluations,

® Ongoing communications.

First we established reasonable expecta-
tions. To attain any degree of success
you must initially establish realistic
goals and avoid speculation about re-
sults. Creating false hopes will ali but
ensure failure. By spelling out goals that
you ultimately achieve, you develop
credibility for your efforts.

Second, we developed pilot programs or
contracted with already established
programs. Using an incremental ap-
proach that built on one small success
after another, we generated a growing
wave of public momentum that, for the
first time, had the average person con-
sidering alternatives to prison.

Third, we evaluated programs not only
to determine their effectiveness but to
demonstrate careful planning and fore-
thought, with complete consideration
for the public's safety.

Fourth, and perhaps most important, is
communicating results on an ongoing
basis, It has been almost 3 years

since our five-level continuum was
enacted, yet I continue to look for op-
portunities to discuss our successes with
the general public. SENTAC has been
tremendously successful. But it would
not have been feasible, let alone suc-
cessful, if not for a carefully planned
and executed public acceptance cam-
paign, such as the one I have described.

Have we succeeded in any of the goals
we set for ourselves? Has it made a
difference to Delaware? And has the
public accepted it? You probably know
that for years our State has been close to
the top of the list of States in the num-
ber of persons incarcerated per 100,000.
In 1989, our number was 349 per
100,000. None of our neighbors has
reached that level yet, but they are all
getting closer.

What is important for otr discussion
today is that our growth rate appears to
be slowing, even though we are subject
to the same crime rate trends as our
neighbors, Considering only the last 2
years, the incarceration rate in Delaware
increased by only 5.8 percent. By com-
parison, Maryland’s rate increased by
15.8 percent, Virginia's increased 22.4
percent, New Jersey's 22.3, New
York’s 25.8, and Pennsylvania’s 31.6
percent. Over the last 5 years, Delaware
is the only State I have named that can
exhibit a consistent slowing in the
growth rate.

We attribute this trend to the manner in
which our judges and other members of
the criminal justice community have
embraced the five-level system and the
way they have chosen to replace « his-
toric predilection for imprisonment with
a graduated use of sanctions. T believe
this behavior is a direct result of mobi-
lizing public input and support.

Can we put a price on our progress?
The costs of our system in 1989 were
studied by Kay Pranis of the Minnesota
Citizens Council on Crime and Justice
undera grant from the Edna McConnell
Clark Foundation. We currently-have
over 700 persons in our intensive super-
vision program at an annual cost of
approximately $2,300 per offender. If
only half of them are true diversions
from jail, we still have a program sav-
ings of $5.4 million per year. In this
program and our home confinement and
halfway house programs alone we can
demonstrate a total savings of almost
$8 million annually.

Evaluating public acceptance is obvi-
ously much more subjective than mea-
suring cost savings. But I can tell you
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that none of our statistical successes
would have been possible without a
degree of public support and acceptance
that we must continually nurture and
cultivate.

We have not solved all the problems of
crime in Delaware. But we do believe
that with continued use of SENTAC to
combine a system of sentencing stan-
dards with a graduated continuum of
sanctions and supervisory programs,
Delaware is well on the way to achiev-
ing an affordable means of planning for
and managing a correctional system that
is effective, acceptable, and accountable
to the citizens of our State.

Conclusion

We cannot build our way out of our
current prison crisis, but we can manage
and control our prison growth, and
maintain the integrity of the criminal
justice system. By carefully developing
sensible sentencing policies and a wide
range of sanctions, and implementing
an aggressive public education ini-
tiative, we have held offenders account-
able to the public and the legal system

and have held ourselves accountable to
the public.

SENTAC was given a clear charge to
develop a plan for reform that included
sentencing guidelines and a time dead-
line. Through long discussions and
compromise, @ workable system was
developed and is now in place, proving
that intermediate sanctions can work
when interested parties and the general
public are both a part of the process.

There is nothing magical about our five-
level continuum. What is esgential is to
make available an array of sanctions
that is effective for your particular of -
fender population, flexible enough to be
responsive to the needs of specialized
offender populations, and sensitive to
the resource limitations and public
concerns in your jurisdiction.

Always remember that while this is an
issue of public concern, it is within your
power to make it an issue of public
interest and support as well.

Remember that this is a human issue
and not an institutional one,

Remember that it is people’s perception
of their personal safety as well as alio-
cation of their hard-earned money that
you must address,

Remember that change is not easy but is
certainly achievable through consensus
building,

And finally, remember that it is people,
your conymunity members, whom you
must make your partners in solving and
preventing future correction problems.

Points of view or opinions expressed in'this
pubiication are those of the author and do not
necessarily reflect the official position or
policies of the U.S. Department of Justice,

The Assistant Attorney General, Office
of Justice Programs, establishes the
policies and priorities, and manages
and coordinates the activities of the
Bureau of Justice Assistance, Bureau
of Justice Statistics, National Institute
of Justice, Office of Juvenile Justice
and Delinguency Prevention, and the
Office for Victims of Crime.

NCJ 129875
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1.

Why Market Intermediate Sanctions?

A. To produce a climate of public support:
* for funding changes; and
e for changes in sentencing practices.

B. Crime and justice issues affect the quality of life in all communities.

Who Are the Likely Constituencies?

A. The public;

B. The state legislature and the governor;

C. The local executive and local legislative body;

D. The media;

E. The business community; and

F. Key constituencies among the public (e.g., victim groups).

In Planning a Marketing Strategy, Consider These Questions:

A. Do we need to market intermediate sanctions in our jurisdiction?

B. How much support must we generate?

©.Center for Effective Public Policy, 1993. The National Institute of Corrections and the State Justice Institute reserve the right to reproduce, publish, translate, or

otherwise use, and to authorize others to publish and use all or any part of the copyrighted materials contained in this publication.
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IV. Developing a Marketing Strategy Begins with These Questions:

A. Whom must we reach?

B. Why are they important?

C. What do we assume about their orientation?

D. Are our assumptions accurate? Have we checked?

E. What can we do to encourage existing support?

F. What is the nature of opposition?

G. What are the values and concerns that drive that opposition?
H. How and where do our efforts coincide with their values?
I. How can we let them know of the agreement?

J. Who or what can influence these groups?

K. How can we reach those sources of influence?

L. How can our supporters help us do this?

M. What are the key messages we want to communicate?

© Center for Effective Public Policy, 1993, The National Institute of Corrections and the State Justice Institute reserve the right to reproduce, publish, translate, or
otherwise use, and to authorize others to publish and use all or any part of the copyrighted materials contained in this publication.
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V. To Develop an Effective Marketing Pian:

A. Ensure that the marketing plan is based on a clear understanding of your mission, values, and goals;
B. Identify “customers,” their needs, and concerns;

C. Consider the current level of understanding and approval of the customers; and

D. Select the best approach for each group.

VI. Marketing Tools and Methods Might Include:

A. Public opinion surveys or focus groups;

B. News conferences to announce findings;

C. Press packets;

D. Fact sheets on comparative costs, research data, or evaluation results;
E. A mailing list of individuals and groups to distribute materials to;

F. A newsletter;

G. A speaker’s bureau;

H. Involvement in victim groups;

I. Participation of media representatives in meetings of the policy group;
J. Meetings between the policy group and newspaper editorial boards;
K. Human interest stories; and

L. The deployment of policy group members as representatives to market the group’s work with their
own agencies and constituencies.

© Cenier for Effective Public Policy, 1993, The National Institute of Corrections and the State Justice Institute reserve the right to reproduce, publish, translate, or
otherwise use, and to authorize others to publish and use all or any part of the copyrighted materials contained in this publication,
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USER FEEDBACK FORM

Please complete this form to assist the National Institute of Corrections in assessing the value and utility of its
publications. Detach from document and mail to:

Publications Feedback

National Institute of Corrections
320 First Street, NW
Washington, D.C. 20534

What is your general reaction to this document?
Useless

Excellent Good Average Poor

To what extent do you see the document as being useful in terms of:

Very Useful Of Some Use Not Useful

Providing new or important information
Developing or implementing new programs
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Administering ongoing programs
Providing appropriate liaisons

Do you feel that more should be done in this subject area? If so, please specify what types of assistance are
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In what ways could the document be improved?
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How are you planning to use the information contained in the document?
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