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HOW TO USE THIS BOOK 

This reference book is divided into five sections: 

o Overview 
o Uniform -Controlled Substances Act-(UCSA)(.l990) 
o Model Asset Seizure and Forfeiture Act (MASFA)(1991) 
o User Accountability 
o Drug Precursors 

The first sec~ion outlines the drug policies encompassed within the various acts discussed in 
the book. Each of the remaining sections: 

o introduces the subject matter 
o provides statutory language 
o summarizes the statutes 
o highlights key provisions 
o analyzes relevant legal issues 
o contains hypothetical and examples to illustrate the application of the 

statutes 

There are two special features contained in the book: 

o Individual table of contents for the UCSA, MASFA, and Introduction 
to Basic Concepts of Forfeiture in addition to the overall table of 
contents 

o UCSA and MASFA highlight:; and summaries with page references 
where statutory provisions are located within the sections 

After each section appears an appendix with general reference information to help explain and 
provide background for the acts. An appendix is also identified with its corresponding section 
by the section reference at the bottom of each appendix page. . 

The last appendix contains biographical sketches of the book's co-authors and organizational 
information about the American Prosecutors Research Institute (APRl) and its affiliate, the 
National District Attorneys Association (NDAA). 

State and local policymakers may choose to include one or more of the uniform and model 
statutes as part of their comprehensive legislative drug strategy. To facilitate their task, we 
have tried to make each section as self-contained as possible. 
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"Since war- starts in the mind of men· it is in the mind of men that it has to be 
fought.1/ [UNESCO preamble] Such a metaphor illustrates the importance of 
fighting the erroneous ideas, prejudices, and ignorance which generate major 
conflicts throughout the world, including the drug wars. 

The battle ahead of us will be pn"marily one of the mind and waged on two 
fronts. It will have to rebut the arguments of the modern sophists who wish to 
turn the clock back and relegalize all addictive drugs by propagating pseudo­
scientific rhetoric and social nihili~m. And, foremost, it will uphold the rules 
which have to be accepted by citizens of a progressive society dedicated "to 
freedom under the law." [excerpted from Cocaine: The Great White Plague] 

Dr. Gabriel G. Nahas 
Pharmacologist 
Professor of Anesthesiology, 
College· of Physicians and Surgeons 
of Columbia University, 

Adjunct Professor, 
University of Paris 

Consultant to United Nations 
Commission on Narcotics 

Member of Parents Resource 
Institute on Drug Education (PRIDE) 
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OBUG BEMOVALS EBQM THE DOMESnC MABKEI BY THE OBUG E~EQBCEMEI:lII ADMI~ISTRATlQtJI 

OPIUM 
Qb3.) 

1918 27 
1979 4 
1980 NA 
1981 NA 
1982 NA 
1983 263 
1984 18 
1985 45 
1985 6 
1987 65 
1988 73 
1989 13 

STATE 

ARIZONA 
CONNECTICUT 
OIST.OF.COLUMBIA 
INDIANA 
MASSACHUSETTS 
MICHIGAN 
MINNESOTA 
MONTANA 
N.CAROUNA 
NEW JERSEY 
OHIO 
PENNSYLVANIA 
SOUTH DAKOTA 
TEX",S 
UTAH 
VIRGINIA 
WASHINGTON 

TOTAL 

ii 

HEROIN 
(lba.) 

442 
160 
201 
332 
608 
662 
850 
985 
801 
826 
1.828 
1,712 

By type of drug, fiscal years 1978-89 

COCAINE MARIJUANA HA!it.1SH HALLUCINO-
(lba.) (lba.) (lba.) GENS(d.u.) 

1.009 1.117.422 3.004 4.349.917 
1.139 887.302 43.261 6.439.136 
2.590 994.468 5.993 7.522.905 
4.352 1,935.202 30.162 36.064,329 
12.493 2.814.187 3.086 1.918.617 
19.625 1.795.875 31,339 58.542.610 
25.344 2.900,393 2.059 596.999 
39.969 1,641.626 21.858 4.593.867 
59.699 1.819.764 577 16.748.616 
82.2111 1,429.616 2,368 6.056.880 
127.970 1,244.180 83.542 17.530,667 
181.906 751,396 1,601 13.548,027 

* Sowcebook of Criminal JusUce Slatlstlcs (1989). Date provided by U.S. 
Department of Justice. paII1IaJlarty \he Drug Enforcement AdmInlslnltion. Drug 
Enforcement SlatJstlcal RepoIt, 1978, p.3; 1979, p.3 (Washington. DC: U.S. 
Oepartm6llt of JusUce). 

** M of 1981. domestic drug removals have been kept In \he aggregate only. 
ThIs differs allfilUy from \he data formerly maintained In \he Statistical RepoIf, 
wIlIch Is no longer published. The notation 'd.u.' means dosage I.Ilit. 

*** Removal figures Include joIntlnvesllgallons with oIh9r federal agencies and 
IlIate and local agencies. 

- Data have been revised by \he Source and may differ from previous edlUons 
of Solr'cebook. 

DEPRESSANTS 
(d.u.) 

311.044 
5.671,379 
8,337.806 
21.701.603 
5.739.423 
2.535.040 
688.491 
664.589 
1.627,315 
643.177 
192.215 
563,027 

TASK EOBCE NUMBER OE DRUG REMOVALS - FEDERAL BSCAL YEAR 1988/89 

COCAINE CANNASIS OPIATES HALLUC. AMPHETS. BARBITS. 
(kg.) (kg.) (kg.) (d.u.) (kg.) (d.u.) 

1988 - 1989 1988 - 1989 HI88 UIS9 11188 1989 1988 - 1989 1988 1989 

1684.02 827.11 14342.3 41283.41 1.49 2 65 9393 ~G.22 19.17 18 15.54 
15.08 NA 26.01 NA 0.26 NA 0 NA 0 NA 0 NA 
223 0 33.5 0 0.71 0 6.5 0 0 0 0 0 
89.81 34.99 833.26 1451.51 0.59 .183 818 11335 0.22 2.8 S43 1000 
8.42 39.8 620.35 441.97 0.1 .214 241 5586.5 0.31 0.3 1708 1566 
209.51 106.63 22905.8 7595.6 0.87 11.44 5585 14713.4 120.24 512.57 842 1762 
6.24 4.62 3899.22 2394.13 0.02 0.01 6348 174 16.36 0.37 302 82 
10.39 10 54.73 158.76 0 1.79 134 352 3.18 16.58 56 157 
39.77 40.86 13757.67 6989.25 0.28 11.12 1068 3181 2.17 8.22 6305.5 1888 
54.16 92.49 189.85 1601.91 1.19 1.66 0 5 1.24 9.54 113.25 7297 
17.67 305.18 253.73 1719.16 0.21 0.65 3401.94 9415.34 0.38 0.58 151.48 1151 
11.96 43.35 2395.05 320.99 0.03 0.68 686 1752 0.03 0.44 72 613 
0.13 1.52 104.74 10.8 0 0 660 566 0.23 0.81 0 2 
2147.2 550.62 ';'<128.26 111m.67 4.68 11.48 1594.5 2521.18 404.54 116.55 5377 2573 
17.04 27.88 1200.06 ~.5 0 0.31 7701 8757 .. 24.67 144 1176 
3.74 1.1 811.35 33 0.16 0 15 10 0.01 0.01 2 0 
794.62 775.76 10.68 0 0.81 0.65 941.9 201 2.41 0.32 13 10.6 

5111.98 2861.89 105566.56 176180.65 11.41 45.77 29365.84 68562.42 712.91 572.15 15647.23 20821.6 

* CJs.~ consortium for Dit.og Strategy Impact Analysis, 1990. 

** Data from 261 task forces. 16 slates, a'1d the Dlslrlct of Columbia. 

*** Huluclnogens and l'JarbItUales l'OOa;xxoo In dosage units. all others In KG • 

• SIM.lANTS 
(d.u.) 

2.901.948 
7.711.628 
6.434.742 
47.475.580 
4.482.404 
11.345.783 
16.500,791 
20.709.871 
27.846.419 
26.924.731 
95.972.547 
97.172.132 
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OVERVIEW 
OF 

RECOMMENDED STATE DRUG LAWS FOR THE '90s 

TARGETING THOSE TRAFFICKING in 
LARGE QUANTITIES of the MOST DANGEROUS 

CONTROLLED SUBSTANCES 

UCSA(1990) SECTION 401. PROIDBITED ACTS A-; PENALTIES. SUBSECTION (g) 

The Size and Impact 
of the 

Drug Industry is Massive 

The u.s. State Department estimates that, in 1987, the worldwide production of opium 
was between 1,902 and 3,107 metric tons, production of cocaine hydrochloride (the powder form 
of cocaine) was between 324 and 422 metric tons, and the production of marijuana was between 
10,930 and 17,645 metric tons. (A metric ton is equal to 2,200 Ibs.) Most of this production was 
destined for U.S. marke:ts.1 Each year federal and state officials seize significant amounts of 
cocaine, heroin, marijuall1a, hallucinogens, amphetamines, and other drugs. (See Tables on page 
ii). Yet thes(~ amounts lL1m10ubtedly represent but a tiny fraction of the drugs that are destined 
for U.S. markets. Indeed, the estimated value of the illegal drug trade worldwide is as high as 
$500 billion; the Arilerir.an illegal drug market alone - comprised primarily of cocaine, heroin 
and marijuana - accounts for between $50 billion and $100 billion at the retail level each year.:! 

Those Handling Large Quantities 
of Drugs Must Receive a 

Tougher Response Than Low Level Dealers. 

Clearly, something must be done to deter those who traffic in large quantities of the most 
commonly abused controlled substances and thus supply - or assist in supplying - the American 
drug markets. There was no provision in the UeSA (1970) to dlfferenti~ate these major 
traffickers from the smnller-scale retailers or \I street dealers \I who ~onstitutlre their clientele. 
Indeed, those who deal in major amounts of controlled substances were subject to the same 
range of penalties as those who traffic in minor amounts. Both groups were eligible for 
probation, parole, or suspension of sentence and it was possible for the large-scale trafficker to 
avoid prison altogether while his client, a minor dealer, was sentenced to a substantial prison 
term. 

National Drug Prosecution Center 1 



Federal and State Governments 
Have Responded 

In 1986 and 198B, Congress enacted legislation which required the imposition of specified 
mandatory minimum prison terms on all persons convicted of trafficking in major amounts of the 
most commonly abused controlled substances. These traffickers are not eligible for probation, 
parole or suspension of sentence during the entire prison term imposed unless the court 
determines they have provided substantial assistance in bringing others to justice. These 
mandatory minimum prison terms have been consistently upheld by the federal courts and 
recommended by the White House Conference for a Drug Free America.3 Many states have 
followed the federal'lead ill mandating incarceration' for those trafficking in large quantities of 
the most dangerous drugs. Among those states are the following: Alabama, Arkansas, Colorado, 
California, Florida, Maryland, Massachusetts, Montana, North Carolina, Oklahoma, Rhode Island, 
and Wisconsin. 

These Prml isions Do Not Automatically 
Overcrowd Court Dockets or Prisons. 

States can minimize or even eliminate the fiscal impact of these provISions by 
determining median sentences presently being given in their state. States such as Oklahoma 
and Colorado have used the median sentences already being given as the minim.um sentence to 
provide certainty -- a far more powerful tool against traffickers than severity -- with a minimum 
fiscal impact. Contrary to the claim of mandatory minimum opponents that more trials will 
result, according to the Administrative Office of U.S. Courts, defendants in the Southern District 
of Florida's federal courts entered guilty pleas in 65 percent of all criminal cases in fiscal year 
1989. In fiscal year 1980, only 56 percent pled gUilty.4 

Section 401(g) of the UCSA (1990) give states the option to impose a similar "mandatory 
minimum" sentencing scheme on those convicted of trafficking in major amounts of controlled 
substances. The "quantity" and "prison term" provisions are left bracketed to allow the states to 
set levels which reflect the realities of their respective drug markets and the capacity of their 
respective prison systems. The UCSA (1990) gives the court discretion to depart downward from 
the mandatory minimum for those defendants who provide substantial assistance to law 
enforcement. Unlike the federal provisions, the UCSA (1990) permits the defendant to resolve 
disputed cases. 

The certainty of mandatory mInImUm sentences has been essential in the federal 
government's success in breaking the drug business "code of silence." Defense attorneys agree 
with prosecutors that the federal sentencing framework guaranteeing incarceration for those not 
cooperating has resulted in defendants increasingly entering pleas and cooperating with the 
government in hopes of gaining leniency from the court. One defense lawyer told the New 
Orleans Times Picayune: 

The 5-K letter [from the prosecutor advising the Court of the 
defendant's cooperation] is the hot item. The code of silence has 
lost out to the 5-K letter. 

Further, those drug dealers who once refused to cooperate against the industry and instead 
relied on high priced legal talent to avoid prison are dwindling in number. 
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Miami criI?inal defense specialist, Samuel Rabin, Jr. told the Palm Beach Review: 

You're down to a much smaller group of guys who have the 
motivation and resources to fight than in the past. New sentencing 
guidelines have made people realize that in many cases, a lawyer 
is not going to make a big difference. There is a much higher 
number of people pleading and cooperating, and as a result, they 
don't need a high priced lawyer.s 

South Florida Federal Public Defender James Gailey agrees: 

It makes logical sense that if you get busted, you're going to do a 
minimum mandatory and ifs not going to matter who your lawyer 
is.6 

Another south Florida defense attorney cited the case of a client charged with importing 
over two pounds of cocaine into Miami. Before federal sentencing reform, "I would have been 
extremely optimistic that I would have been able to secure a probation sentence." Instead, the 
lawyer's client pled gUilty and cooperated with the government's investigation of her employer.7 

National Drug Prosecution Center 3 
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DRUG TRAFFICKING IN THE UNITED STATES 
Annual Retail Sales/Profits by Drug Type • 
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TARGETING DRUG KINGPINS, MONEY lAUNDERERS 
and 

DRUG MONIES 

UCSA (1990) SECTION 411. CONTINUING CRIMINAL ENTERPRISE; PENALTY 

SECTION 412. MONEY LAUNDEiUNG AND ILLEGAL INVESTMENT; 
PENALTY 

A Drug Dealer 
and 

His Enterprise 

"Drugs dealers no longer count their money, they weigh it," claims Houston Police 
Lieutenant, Joe Kunkel. 

Carlos Lehder Rivas, Miguel Felix Gallardo, Roberto Suarez Gomez. Who are these 
men? They are leaders of some of the world's most infamous drug enterprises. Drug dealing has 
become a business activity conducted through organized cartels. 

Carlos Lehder Rivas is a 38-year-old founder of the Columbian Medellin Cartel. 
According to law enforcement, the Medellin and Cali Cartels control approximately 70 percent 
of the cocaine processed in Columbia and supply 80 percent of the cocaine imported into the 
United States.s Rivas, a billionaire, was convicted of various drug counts based on importing 
three tons of cocaine into the United States. The jury also voted to strip Rivas of his drug empire 
which consisted of a Bahamanian Island and millions of dollars worth of property.9 

Columbia holds no monopoly on cartels. The Mexican cartels are also providing delivery 
systems for vast amounts of cocaine, heroin and marijuana. According to newspaper accounts, 
Miguel Felix Gallardo, 43, smuggled four tons of cocaine a month into the United States and 
laundered $30 million a month. His net worth is estimated to be $500 million.to 

Robert Suarez Gomez, a top cocaine trafficker in South America, even offered to pay $2 
million of Bolivia'S foreign debt.l1 

Awash in Drug Monies 
and 

Drug Asset~ 

While the numbers associated with Rivas, Gallardo, and Gomez are striking, they are not 
unusual. As the Figure on page 4 indicates, drug trafficking is a lucrative business. "Operation 
Polar Cap," a local, state and federal task force investigating an international and national money 
laundering organization, discovered over $1 billion from cocaine sales had been laundered by 
the criminal enterprise. "Operation C-Chase" identified $32 million laundered by major 
international financial institutions.12 

The La Mina jewelry operation in Los Angeles was discovered by federal agents in early 
1988. A 14-month investigation exposed a nationwide ring that allegedly laundered $1.2 billion 
in cocaine profits in three years.13 

National Drug Prosecution Center 5 



From 1986 through 1988, the Drug Enforcement Administration (DEA) seized 
approximately $1,500,000 in drug assets. In 1989, $970 million dollars in drug assets were 
seized. Preliminary estimates indicate that 1990 DEA seizures totalled over $1 billion.14 

Drug Capitalized 
Businesses 

What does a money laundering business look like? Stereotypical images of restaurants 
filled with organized crime figures often come to mind. However, many types of business 
intentionally or unintentionally fall prey to the drug industry. Money Laundering Alert described 
an investigation conducted by the General Accounting Office (GAO) of the availability of 
businesses willing to circumvent federal reporting requirements: 

Two GAO agents, Barney Gomez and Leigh Jackson, began an odyssey 
in July, 1990. Their mission wal~ to see how many businessmen were "willing to 
accept cash in excess of $10,000" in a sale and "not report it to the IRS." Of the 
79 businesses they contacted, 76 were more than willing. The GAO team 
attempted to launder about $4.2 million. It found no difficulty doing so. Many 
of the business persons even suggested ways to avoid having the reports filed. 
The investigators visited businesses in Atlanta, Boston, Denver, Detroit, 
Indianapolis, Minneapolis, New York, San Antonio and Washington, D.C. 
Included were national firms selling well-known products, such as Rolex watches 
and Porche cars, and local unaffiliated businesses selling antiques and Chevrolets ... 

Here is what some of the merchants told the GAO when the possibility of a large cash 
sale was put before them: 

• "Yau should pay with cashier's checks, notes, and money orders, that's how 
you get around reporting. I've already found you an attorney who works 
with cash purchases ... I want you to work with him," said a Washington, 
D.C. realtor anxious to sell a $259,500 condominium. 

• "Well, I have to put a name down and a telephone number, but whatever 
name and phone number you give me is okay. You can even use Mickey 
Mouse," said a Minneapolis car dealer selling a $23,000 restored Corvette. 

• "We'll show the sale as being made to an auction house ... so the sale won't 
be associated with you. That's how we'll handle it at this end so you won't 
have to worry about us reporting the cash," said an Indianapolis antique 
dealer hoping to make a $23,000 sale. 

• "No problem, remember we sell Porches here. If you pay cash the only 
name on the invoice is ours and you can put anyom~'s name on the 
registration," said a San Antonio car dealer wishing to sen a $30,000 Audi 
100.1s 

The following composite of several actual investigations illustrates a common money 
laundering scheme. 

• 

• 

An owner of a car dealership does not deal in drugs. However, he is, aware of the value 
of drug dealers as customers and the dealership owner hires a drug trafficker for the purpose of • 
drawing in business from drug dealers. The employee drug trafficker is also connected with a 
stolen property network. The dealership owner allows the employee to use: the business to 
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distribute stolen property as well as drugs, although the dealership owner does not participate in 
the activity. In a short period of time the dealership lot is a network for criminals. 

A substantial portion of the dealership owner's business of selling vehicles is due to the 
financial support of the drug trafficker. Over time the dealership owner has become dependent 
on the trafficker's business. The dealership owner is willing to participate in a number of illegal 
activities to assist the trafficker. He carries ghost employees on his payroll. The drug trafficker 
pays the salary of the ghost employee to the dealership owner, who in turn repays the salary to 
the trafficker. The ghost employee is a real person who is on probation. A tenn of probation 
is to be gainfully employed. By being on the dealership owner's payroll, the probationer appears 
to have a job' even ·though· he does not. 'The dealership owner is willing to lie to the probation 
officer that the ghost employee is in fact an employee. 

The dealership owner also assists the drug trafficker to launder drug proceeds. He creates 
loan documents to make it appear that the vehicles purchased are financed when in reality the 
vehicles have been paid in full. The dealership owner volunteers his services to launder money 
and agrees to inflate the price of the vehicles. 

The dealership owner eventually agrees to sell one half of his business to the traffickers 
in exchange for $100,000 worth of drugs. The dealership owner does not request a financial 
statement nor proof of the traffickers' financial solvency. While the trafficker is contented to 
become an owner in half the business, the trafficker will have no responsibilities for the operation 
of the business. 

The trafficker decides to open his own car business. The trafficker is a resident of 
Mexico. He hires a salesman who has had experience selling cars for a legitimate business. The 
salesman puts no financial capital into the newly created car dealership; however, he is listed on 
the title as the owner of the business. The drug trafficker wires over $200,000 from Mexico for 
the purchase of the buildings, the inventory and the lease of the land. This money is drug 
proceeds. At no time during the operation of the business does the trafficker pay taxes. 

The trafficker, by having a ready and continuous source of drug proceeds never had to 
qualify for a loan, could absorb financial variances with relative ea.se, and had no need for 
collateral. He continued to pour money into the car dealership and then took $200,000 to a large 
metropolitan city to have it laundered. On the books, the $200,000 in cash became a $200,000 
loan, minus a money laundering fee. This "loan" money was then invested into a mobile phone 
company. 

The car dealership business was virtually abandoned. No one was left to honor warranties. 
Many of the titles were not transferred to the names of the purchaser which caused problems with 
the Department of Motor Vehicles. The car dealership did carry one $100,000 lien, which the 
lien holder has been unable to satisfy in full because of lack of adequate inventory. Few records 
were kept. Of those records kept, they are so disorganized as to be almost valueless. 

The Money Laundering 
Process 

The drug war is not just about fighting individuals, it. is about fighting systems. Only by 
reaching the power brokers can we hope to dismantle and cripple these drug systems. 
Simultaneously, we must attack the financial base of the drug industry. Money is the Achilles's 
heel of these power brokers. One does not buy drugs with a check or credit card. The illegal 
drug business deals with cold, hard cash. This presents a tremendous problem for the drug 

National Drug Prosecution Center 7 
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GROWTH IN DRUG TRAFFICKING 
Estimated value of drug business • 
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dealer. How can he convert his drug money to make it look legitimate? This is no small feat 
because his industry is billions upon billions of dollars rich. (See the Figure on page 8). 

Money Laundering Alert recently summarized a report issued by the 15 nations 
participating in the G-7 Financial Action Task Force. The report offers the most comprehensive 
analysis of the money laundering - drug trafficking problem within the existing statutory and 
regulatory framework: 

The "most basic" problem of the money launderer, the Task Force says, is 
the conversion of large amounts of cash in small denominations into "more 
manageable monetary instruments or other assets .. ," . The Task Force says the 
laundering process has three basic steps: placement, layering and integration. 

Placement 

"Placement" is the physical disposal of bulk cash proceeds. It is the 
weakest link and the point where drug proceeds "are most easily detected." It 
takes many forms from smuggling to deposits in financial institutions to the 
purchase of retail assets. Some principal placement methods: 

• Structuring or smurfing, by which transactions are divided into 
smaller units to avoid detection or suspicion; 

• Correspondent banks and central bank deposits by misstating the 
purpose of the bank-to-bank transfers; 

• Bank complicity; 

• False currency transaction reports; 

• Use of "non traditional" financial institutions including currency 
exchanges, securities brokers, precious metals dealers, and 
commodities brokers; 

• Commingling of licit and illicit funds through front businesses; and 

• Purchase of assets such as automobiles, boats, or real estate with 
bulk cash. 

Layering 

"Layering" is the creation of "complex layers of financial transactions 
designed to disguise the audit trail of the illicit proceeds." It takes these forms: 

• Cash converted into monetary instruments such as traveler's and 
cashier's checks, letters of credit, stocks and bonds; 

• Assets purchased and sold with cash; and 

• Electronic funds transfers which are called "probably the most 
important layering method available to money launderers," because 
of "speed, distance, minimal audit trails and increased anonymity ... " 
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Integration 

The final step, "integration," comes from the launderer's need "to provide 
a legitimate-looking explanation for his wealth." It permits him to route his 
money back into the banking system making it appear as "normal business 
earnings." These are examples of integration: 

• Real estate sales - Several variations can "integrate laundered 
money back into the economy." For example, it can be purchased 
by a failing business to create the illusion "that proceeds derived 
from illicit sources are actually the proceeds of the business"; 

• Front companies and sham loans - "A criminal enterprise can loan 
itself its own laundered proceeds in an apparently legitimate 
transaction" and get a double dividend by "paying itself interest on 
the loan and ... deciaring the interest as a business expense on its 
income tax return, thereby reducing its tax liability"; 

• False export-import invoices - This involves the "overvaluation of 
entry documents" to justify funds later deposited in U.S. banks or 
the "overvaluation of exports" to justify received funds from sources 
abroad.u16 

Targeting Drug Kingpins 
and 

Drug Wealth 

States must provide tools which address this financial aspect of the drug industry. The 
UCSA (1990) does just that. It provides new criminal sanctions and civil remedies which target 
drug kingpins and drug wealth. There is a Continuing Criminal Enterprise (CCE) provision 
modeled after federal statutes. It reaches the leader of the drug operations, who, in concert with 
at least five other persons, obtains substantial income from a continuing series of drug violations. 

The UCSA (1990) also includes a money laundering provision which imposes criminal 
penalties for financing, investing, acquiring, or expending finances or assets derived from or 
intended to further narcotics transactions. 

These provisions are necessary to fill the breach in our lines of defense against mid­
level traffickers left as federal agencies target international traffickers. As Money Laundering 
Akrt concluded: 

10 

The new state laws represent a serious threat to the activities and fortunes of mid­
level drug traffickers, whose upper class colleagues are the focus of federal 
attention.17 
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FORFEITING PROPERTY USED IN OR 
ACQUIRED THROUGH DRUG DEALING 

MODEL ASSET SEIZURE AND FORFEITURE ACT (MASFA) (1991) 

The Upper Echelon - Targeting Drug Kingpins 

Ernesto Benevento, a New York organized crime figure, re-established the French 
Connection in 1986. He brought European heroin chemists to the United States, supplied them 
with morphine base, and sold the finished heroin on the streets of New York. The first cycle 
produced $24 million at wholesale prices, and his organization moved millions of dollars back 
to Switzerland to fund a second cycle. 

The government brought charges against Benevento under the Racketeer Influenced and 
Corrupt Organizations (RICO) Act, seeking to forfeit the seed money for the second cycle. 
Benevento argued that because the seed money had made it to Switzerland unseized, it was 
beyond the reach of RICO forfeiture. To his dismay, the Second Circuit disagreed. Because 
RICO forfeiture operates against the person rather than being limited to in rem application, the 
court ordered Benevento to pay the amount of the seed money from any available assets, as 
personal judgment.ls 

Drug businesses are no longer local operations. They span several counties, districts, 
states, and even countries. Personal jurisdiction allows judicial remedies to be brought to bear 
on a person, who can be ordered to tum over assets located out of the state or country. The 
Model Asset Seizure and Forfeiture Act (MASFA) (1991) incorporates in personam jurisdiction 
with its concomitant benefits. 

An adjunct to in personam remedies is the substitute asset provision. To avoid losing 
their drug wealth, drug dealers hide their money, use offshore banking, make tracing difficult 
through commingling, heavily encumbering the asset, and using leased or rented properties. The 
substitute asset provision allows the court to order the forfeiture of any other property up to the 
value of the original property subject to forfeiture which is no longer available. Several states 
have enacted substitute assets provisions as tools to rid criminals of their undeserved wealth. 
(See Appendix). 

Two additional provisions provide civil remedies specifically designed to reach the upper 
echelon of the drug industry. First, conduct giving rise to forfeiture includes conduct that occurs 
outside but impacts on the state initiating forfeiture, as long as the forfeiting state has jurisdiction. 
This provision recognizes the national scope of drug trafficking. 

For example, a drug dealer has a multi-state cocaine importation and distribution business, 
but chooses to invest his drug wealth in State A. State A could institute a forfeiture action 
against the drug wealth even though the conduct giving rise to forfeiture occurred outside State 
A. 

Second, a rebuttable presumption exists for the forfeiture of property if the person has 
engaged in conduct giving rise to forfeiture; the property was acquired during the period of time 
he engaged in this conduct; and there was no other likely source for the property. This provision 
is a common sense solution to the masked currency transaction by the dealer when he has 
unexplained wealth. 

National Drug Prosecution Center 11 
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Reducing Waste­
Proper Management 

of Seized Assets 

In 1983 the General Accounting Office (GAO) sharply criticized federal forfeiture efforts 
for wasting seized assets. Photos of long lines of boats, cars, and planes rotting and rusting in 
Florida's tropical air depicted the need for administrative and even legislative reform. 

The GAO found that vehicles resold for 58 percent of their seizure value, boats for 43 
percent and aircraft for only 35 percent. Long delays in the completion of forfeiture proceedings 
extend over time, seized assets which 'have been 'put in storage' continue to depreciate. Congress 
amended federal statutes in 198419

, 198620
, and 19882

\ to provide for proper management of 
seized assets. 

State's experience with waste is comparable. As the drug industry has expanded, 
aggressive enforcement efforts seize significant amounts of property which require proper 
maintenance. (See the Figure on page 12). The MASFA (1991) addresses these concerns. It 
provides three state of the art techniques to speed the forfeiture process, eliminate non­
meritorious cases, and reduce waste. 

First, it permits substitute custodianship of seized assets - the power to let assets remain 
in the physical custody of the owner or of a contractor. This allows the owner or contractor to 
properly maintain the assets while awaiting the outcome of the forfeiture proceedings. 

Second, a new "quick release" provision allow," owners to substitute a bond for their 
property, addressing the desire of all parties to minimiz~ ~torage charges. 

Third, another provision also permits the return of seized property. It allows persons 
whose interests are exempt from forfeiture, generally lenders, to foreclose immediately if the 
owner defaults. They can sell the property to satisfy their interest, and return any excess monies 
to the court to be securely deposited in an interest-bearing account pending completion of the 
forfeiture process. 

These simple yet effective techniques benefit all parties involved in the forfeiture action. 
Owners or interest holders are free to reasonably use the property pending a final determination. 
Concomitantly, state enforcement officers spend less time on property management issues. The 
state also spends less on maintenance costs which increase the already significant amount of 
expenditures for forfeiture investigations. 

Freedom from 
Forfeiture­
Exemptions 

In 1974 the U.S. Supreme Court reaffirmed its long support of forfeiture, holding that the 
U.S. Constitution's protection against the taking of property without due process does not require 
exemption of wholly innocent interests.22 The Supreme Court's decision, however, has been 
tempered by legislative restraint. Legislatures have perceived the role of civil remedies as freeing 
legitimate commerce from the effects of criminal influences. The remedies are effective in inverse 
proportion to the economic disruption they cause; a truly effective civil remedy fosters an alliance 
between business and law enforcement. These perceptions have been shared by law enforcement 
and reflected in federal and state legislation since the Supreme Court's decision. 
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Statutes generally provide limited, piecemeal exemptions from forfeHure to protect 
commercial interests. The MASFA (1991) provides a unified, comprehensive approach that 
clearly establishes a priority for commercial continuity while preventing manipulation by drug 
network participants and their agents. The exemptions function as a series of tests, each designed 
to eliminate non-qualifying claimauts, leaving those who are, for example, good faith purchasers 
for value. 

Speedy Probable 
Cause Determination­
. Right to a Hearing 

The MASFA (1991) creates a new right to a speedy judicial detennination of probable 
cause, right now found in only a few states. Even federal statutes provide no right to a speedy 
hearing. The U.S. Supreme Court has held that delays of months or even years between seizure 
and a judicial detennination of probable cause at a forfeiture hearing do not violate due process.23 
While delays due to ongOIng crimimd trials are often desirable to people accused of crime, they 
are economically damaging to lienholders and other commercial interest holders. 

The new speedy hearing right also benefits those accused of crime. For example, a person 
is alleged to have used his warehouse as a drug stash house. He wants to encumber his interest 
in the seized warehouse to a financial institution as part of a business deal. He has no other 
substantial assets. The new right to a speedy probable cause hearing assures that the mere 
untested allegation of the forfeitability of the warehouse will not kill the business deal; he will 
get a review of probable cause right away. 

Protecting Property 
Interests­

Procedural Safeguards 

A bank has accepted a customer's pledge of a certificate of deposit as collateral for a 
large loan. The certificate is later seized as the proceeds of drug dealing. The bank is drawn 
into a massive legal battle, and faced with attorney's fees and expenses for what promises to be 
years of monitoring the litigation. 

The MASF A creates a careful balance between removing the profit from drug crime and 
protecting the legitimate interests of owners and interestholders like the bank. It provides 
numerous procedural safeguards. First, it places time limits on the state in which to initiate and 
pursue forfeiture, in addition to the quick probable cause hearing. They mandate filing in far less 
time than federal procedure. 

Second, it specifically authorizes and sets forth a procedure that encourages the 
government to stipulate to the exempt status of particular interests in seized property. The 
commercial interest holder is protected, and the prosecutor is not forced to make tactical decisions 
under the pressure of knowing that some courses of action may hann commercial interests. 

• 

• 

Third, an individual whose interest the state recognizes as exempt or a regulated interest 
holder, such as the bank, may take advantage of a "quick sale" provision. The interest holder 
may apply to have seized property sold, leased, rented, or operated to satisfy or preserve a 
specified interest. The remaining proceeds, after payment of costs, are deposited into an interest- • 
bearing account subject to further proceedings. Like the stipulation procedure, this provision 
allows legitimate interest holders to obtain a speedy exit from the 
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forfeiture action. Interestholders know their interests are protected without incurring costly legal 
expenses. The state spends scarce resources only on claims truly in dispute. 

Fourth, the MASFA (1991) further protects property interests by requiring an immediate 
inventory, and requires that the state give notice of its pending forfeiture, protecting potential 
purchasers from becoming involved in possible fraudulent or voidable conveyances. 
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TARGETING DRUG TRAFFICKERS WHO EXPLOIT 
JUVENILES OR WHO DEAL THEIR DRUGS NEAR 

SCHOOLS AND PlAYGROUNDS 

veSA (1990) SECTION 409. DISTRIBUTION TO INDIVIDUAL UNDER 18; 
DISTRIBUTION NEAR SCHOOLS OR COLLEGES; PENALTIES 

SECTION 410. EMPLOYMENT OR USE OF INDIVIDUAL UNDER 18 
YEARS OF AGE IN DRUG OPERATIONS; PENALTIES 

One of the most tragic consequences of our national drug abuse crisis has been the 
exploitation of juveniles by drug traffickers and the corruption of young people. Particularly in 
our inner cities, ou;;, youth are exposed each day to the allure of the illegal drug trade, the II good 
times" to be had by abusing controlled substances, and the "good life" that can be had by the 
enormous profits to be made by dealing drugs. TIle age of children enticed into a drug filled life 
becomes younger and younger with each year. Juvenile detainees as young as 13 or 14 are 
testing positive for cocaine and marijuana. (See the Figure on page 16). 

To try and protect our youth, forty-three jurisdictions have enacted in some form a drug­
free school zone provision. Over 45 others enhance penalties for employing minors.24 Special 
provisions addressing sales to juveniles exist in 50 jurisdictions, including the District of 
Columbia.2S (See Appendix). However, few jurisdictions contain the language in the UCSA 
(1990) § 410 (a), borrowed from federal law, specifically prohibiting the use of juveniles "to 
assist in avoiding detection or apprehension" for a violation of the Act. 

The Use of Juveniles by Traffickers 
is Deliberate and Devastating 

A study of the impact of the crack epidemic on black teens concluded: 

. . . the marketing of crack has been unique. Crack is sold through diffuse 
networks in which teenage dealers play an important role. Crack selling has 
become a major source of employment in neighborhoods where there are limited 
legitimate jobs. The large sums of money being made by very young people is 
contributing to the social disruption and social chaos found in communities where 
crack use occurs. Legal services providers report, for example, that criminal 
activity related to crack is beginning to overwhelm the legal system. A substantial 
proportion of aU adolescent offenders are being arrested for crack-related 
offenses.26 

Juveniles are Recruited 
to Avoid Adult Penalties 

In 1989, a 17-year-old youth named Donnell Winley was murdered on the streets of 
Washington, D.C., to prevent him from giving damaging testimony against two men who were 
charged in a drug-related killing. The Washington Post reported that Winley had been employed 
as a "gofer" for the Rayful Edmond drug organization which controls. a large part of the cocaine 
and crack market in Washington when Edmond and another man committed the earlier drug-
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related murder in a dispute with the victim over payment for cocaine. According to a report in 
the Washington Post, Winley "was sent by Edmond to confess to [the] killing because, as a 
juvenile, Winley would not have been sentenced to more than two years in prison" 
(emphasis added). Winley later recanted his confession and agreed to testify against Edmond and 
the other assailant. As a result, Winley became Washington's 184th homicide victim of 1989. 

Another Washington Post article tells of the arrest of a star quarterback at Washington's 
Cardozo High School on drug charges, jeopardizing the youth's scholarship to the University of 
West Virginia. A coach at the inner city high school was quoted as saying: 

. - "It doesn't shock- me at all. Nowadays, drugs rival athletics as the 
way to get out [of urban ghettos]. The thinking is, "If you can't be 
an athlete be a drug dealer." You get big-time respect as a drug 
dealer. It's horrible but it's reality." 

He added: 

"It's a helpless feeling. How many times you think I talk to these 
kids in one week about who not to associate with? These dealers 
have money and BMWs. The high school dropouts are driving 
better cars than the teachers. It's difficult for all the kids." 

The same coach stated that, on the same day he learned of the quarterback's arrest, he had 
another encounter. 

"This one kid at school is the nicest, most clean-cut kid. A smart 
kid. I saw him wearing a beeper and I said to him, "What the hell 
are you doing with that on?" And he said, just as calm as day, "I 
can pay my car off and pay my tuition [to college]. It's a victimless 
crime, just like prostitution. ,,27 

Another article in Newsweek magazine described the inner-working of a "street drug 
organization. II It stated that: 

Every dealer, or "pitcher," has a support staff. Most critical is the 
lookout, often a minor. A good lookout goes to the police station 
and jots down description of the unmarked cars parked there. In 
the block, he stands guard. "Nobody could get on that block unless 
[the lookout] knew about it, "says the Professor, a former dealer. 
"If my lookouts saw the cops, they'd yell 'Five-O rolling,' from the 
Hawaii Five-O TV show. 1128 

Juveniles are Used to Deal 
to Other Juveniles 

A study published by the National Institute of Justice described recent findings about how 
adults use juveniles to gain access to the adolescent market. 

18 

Although most youngsters who sporadically distribute small 
amounts of drugs are not seriously delinquent, a small number, 
most often multiple-drug users or heroin or cocaine users, are 
high-rate dealers who link the adult world of drug distribution 
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and the sporadic adolescent distributors. Although many of 
them are d,dly users of drugs, they may not meet the stereotype of 
the "strung-out junkie." Like many other adolescents, their lives 
revolve around getting out of school, hanging out and socializing, 
fast food, and movies. They also perfonn a central role among 
kids who regularly get high. 

Youngsters who distribute drugs week1y often have an adult 
dealer who "fronts" or supplies them with drugs on credit. 
They in turn supply other youngsters who pay in cash. Most of the 
money is returned to the adult supplier; the- rest is a commission 
that the youngster rapidly spends for cigarettes, beer, and other 
adolescent accoutrements. Also, the youngster often keeps some 
drugs for personal use and shares drugs offered by the other 
adolescents he supplies. Youngsters who distribute drugs weekly 
are more likely to sell drugs in public than children who 
sporadically sell small amounts. Although most drug distribution 
takes place in cars or homes, more public spots commonly used are 
schools, parks, swimming areas, and other places where teenagers 
congregate. (footnotes omitted) (emphasis added)29 

The only provision in the UCSA (1970) regarding exploitation of minors provided 
enhanced penalties only for those who actually distribute drugs to minors. In recommending 
measures to address the drug problem, the White House Conference for a Drug Free America 
acknowledged the need to protect the Donnell Winleys of this country. Conferees urged states 
to adopt stiff mandatory minimum sentences for those using minors to distribute drugs, or those 
selling drugs to minors.30 Sections 409 and 410 of the UCSA (1990) authorize imposition of 
enhanced penalties, including an opt:on for mandatory minimum sentences, on those who deal 
drugs to minors, those who deal dr.igs within 1,000 feet of schools or playgrounds, and those who 
employ juveniles in their drug-dealing organi7.ations. 

Civil asset forfeiture provisions oftbe MAS FA (1991) remove the financial incentives 
and rewards for juvenile drug dealers. Because the civil provisions of MASFA (1991) are 
remedial and non-criminal, they may be used even when adult criminal sanctions are unavaiiable 
or existing juvenile proceedings are inadequate. 

The preceding paragraphs have referred to a key incentive to young people. The" ... 
large sums of money being made by very young people .... [w]hich says "BMW's" and lets them 
drive "better cars than the teachers," and pays for tuition, jewelry, clothes and "other adolescent 
accoutrements. 11 

While it is neither desirable nor possible to deter juveniles by using adult criminal 
sanctions, MASFA (1991) can realistically deprive adults of the bait they use to entice many 
juveniles into the drug trade. 
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HOLDING USERS ACCOUNTABLE 

UCSA (1990) SECTION 402. PROHIBITED ACTS B-; PENALTIES 

SECTION 406. POSSESSION AS PROHIBITED ACT; PENALTIES 

SECTION 408. SOLICITATION; [ATTEMPT;] PENALTY 

SECTION 414. CONDmONAL DISCHARGE FOR POSSESSION AS 
FIRST OFFENSE 

SECTION 415. TREATMENT OPTION FOR VIOLATION OF [ACT] 

SECTION 416. ASSESSMENT FOR EDUCATION AND TREATMENT; 
APPROPRIATION OF MONEYS 

MASFA (1991) 

MODEL DENIAL OF FEDERAL BENEFITS ACT (1991) 

SUSPENSION OF DRIVER'S AND PROFESSIONAL LICENSES 

Statutory Approaches for Demand Reduction 

Drug abuse is considered by many Americans to be this nation's most serious problem. 
(See the top Figure on page 20). In a time of government belt tightening, the public favors 
increased spending for drug enforcement and treatment measures. (See the bottom Figure on 
page 20). People are frightened about their children's future in a world filled with drug-related 
crime, violence, and death. They want the country's leaders to take action which will control 
widespread drug abuse and its devastating consequences. 

A comprehensive drug control strategy will include many components, some of which 
cannot be legislated. Nevertheless, when Congress mandated America's "Drug Czar" to develop 
such a plan, legislative strategies supporting demand reduction were prominently prioritized. The 
UCSA (1990) contains a number of provisions which warrant examination by all persons 
interested in demand reduction. : 

The key to all demand reduction strategies is to hold users accountable for the hanns 
they are inflicting on themselves and our society. However, tolerant views toward drug use 
undermines user accountability as well as overall drug control measures. 

This tolerance is partially borne out of a lack of understanding and recognition of the 
harms associated with drug use. While our most severe statutory responses are directed towards 
those who illegally distribute drugs, we must not forget those who create the demand for illegal 
drugs are ultimately those responsible for the drug problem which impacts our children, our 
schools, our neighborhoods and our way of life. 

Drug Addicts Commit More Crimes for Financial Gain 

According to the studies collected by the National Institute of Justice's report, 
Characteristics of Different Types of Drug Involved Offenders, users/addicts commit many of 
the robberies and burglades that threaten and sometimes take our lives and those of our families. 
Users/addicts commit car thefts, shoplifting, and frauds which boost the costs of insurance, goods, 
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and services by billions of dollars each year.31 A 1986 survey of state prisoners conducted by the 
Bureau of Justice Statistics (BJS) found that 30 percent of the inmates who were daily users of 
a major drug had six or more prior convictions compared with less than 13 percent of those who 
had never used a major drug. (See the top Figure on page 22). 32 The BJS survey revealed 
further striking indications of the link between drug use and crime: 

• While daily users of a major drug represented a minority of the 
prison population they committed a disproportionate share of crimes. 
Three-quarters of daily users were in prison for property crimes 
such as larceny and burglary. 

• Of the state prisoners who were sentenced for robbery~ burglary~ 
larceny or a drug offense, half were daily drug users, and about 
40 percent were under the influence of an illegal drug at the time 
they committed the crime. These proportions were higher than 
those n~ported by inmates convicted of other crimes. 

• Users of major drugs were substantially more likely than non­
users to report that they received income from illegal activities 
during the time they were last free. (48 percent versus 10 percent) 

Substantial numbers of prisoners convicted of profit motivated crimes acknowledge being 
daily drug users during the time prior to their arrest; robbery 50.3 percent; burglary 52.3 percent; 
larceny 40.2 percent; auto theflt 46 percent; drug trafficking 52.4 percent.33 As the bottom Figure 
2 on page 22 illustrates~ these numbers are lower than those based on drug testing of arrestees 
in 21 major cities. Test results confirm that those charged with profit crimes and report drug use 
prior to or at the time they commit the offense.34 

Drug Addicts Commit Violent Crimes and Crimes Against Children 

Often the attention focused on crimes committed by drug users to support a habit or life 
style ignores another class of crimes even more inextricably connected to drug use. Because one 
of the chief effects of drug use is a reduction of inhibitions, persons under the influence of drugs 
commit acts of violence against family members, friends and often total strangers. The number 
of abused children reported in New York rose dramatically, from 2600 in 1986 to 8500 in 1988. 
While no direct correlation to drug abuse has been empirically established it is noteworthy that 
parental drug abuse escalated during the same period. Over 73% of cases involving children 
killed as a result of child neglect in New YmK in 1988 were tied to parental drug abuse.3s 

Nationally, the recent jump in reports of child abuse and neglect - reaching an all-time 
high of 2.4 million -was directly related to parental and caretaker drug use~ according to the 
National Committee for the Prevention of Child Abuse.36 In Pennsylvania and Louisiana for 
instance, as many as 90 percent of caretakers abusing children are also substance abusers -
numbers 10 times higher than those reported in the National Institute for Drug Abuse (NIDA) 
surveys of the general population.37 

The impact of drugs is devastating even in states such as Wyoming, where although only 
23 percent of child abuse reports involve substance abuse, these cases account for over half of 
their child abuse deaths.38 

Another survey by the Bureau of Justice Statistics revealed that 46 percent of all rape 
victims believed their attacker was under the influence of drugs or alcoho1.39 Even more chilling 
is the admission by one-third of the rapists in the state prison inmates survey that they were 
under the influence of a drug at the time they raped their victim.40 
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DRUG AFFECTED INFANTS 

An average of 375,000 (11%) 

U.S. newborns a year are 

perinatally exposed to drugs. 

Los Angeles: An estimated 915 drug affected infants will 

cost approximately $32 million in medical and foster care. 

New York City: Child welfare caseloads increased from 2,627 

in 1986 to 8,521 in 1988 due in part to drug exposed babies. 

California: 8,974 perinatally exposed infants will 
cost $500 million in perinatal and foste. care. 

(*) u.s. Senate Hearing Proceedings 
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Drug Users Commit More Crimes as Their Drug Use Increases 

Studies in Baltimore, California, and Harlem show increased criminal involvement with 
more drug usage. Ball, Shaffer, and Nurco found that over a 9-year period, the crime rate of 354 
black and white heroin addicts dropped with less narcotics use and rose 4 to 6 times with active 
narcotics use.41 Similarly, Anglin and Speckart compared criminal involvement of 753 white and 
Hispanic addicts before and after addiction. Results showed that 21-30% more persons were 
involved in crimes the year after addiction began, arrests increased substantially, and the number 
of days addicts were involved in crime increased 3 to 5 times their number prior to the first 
addiction.42 

In a study of behaviors and economic impacts of 201 street heroin users in Harlem 
between 1980 and 1982, researchers revealed that daily heroin users reported the highest crime 
rates, 209 non-drug crimes per year compared with 162 among regular users, and 116 among 
irregular users. Daily heroin users committed about twice the number of robberies and burglaries 
as regular users and about 5 times as many as irregular users.43 

Not surprisingly, successful arrests result in a reduction of drug connected criminal 
activity. In mid-June of 1989, Newsweek stated that Washington, D.C. police officers reported 
a 25 percent drop in the murder rate after the arrests of members of Rayful Edmond's drug 
organization supplying more than 20 percent of the cocaine consumed in our nation's capitol. 
Lynn, Massachusetts, reported a reduction in the robbery rate of 35 percent following street level 
enforcement strategies. Burglaries were down 41 percent.44 After Santa Cruz, California officials 
implemented a street level enforcement program targeting heroin users, they experienced a county 
wide property crime reduction in excess of 20 percent.4S 

Drug Affected Infants 

Female users/addicts give birth to infants who are themselves addicted. The National 
Association for Perinatal Addiction Research and Education reports that 11 percent of all births 
are producing drug-exposed infants. That means 375,000 babies a year.46 

For those who don't see the human tragedy involved in what they term a "victimless 
crime," consider the plight of drug-addicted infants. They are typically premature and suffer 
from low birth-weight, hypertonicity and low Apgar scores. Crack babies run an increased risk 
of mortality, morbidity, and developmental problems. They are often irritable, easily distracted, 
and display less affectionate, expressive behavior.47 Drug-exposed infants are 5-10 times more 
susceptible to Sudden Infant Death Syndrome (SIDS) commonly known as crib death.48 

The short-term and long-term care of these infants is costly, and strains our social care 
systems. (See the Figure on page 24). Dr. Neal Halfon of Children1s Hospital in Oakland, 
California estimated that hospital costs for the anticipated 15,000 - 30,000 drug-exposed infants 
born in California in 1989 would range from $500 million to $1 billion.49 Longer hospital stays 
for these newborns contribute to the skyrocketing costs. An average length of stay for boarder 
babies at Howard University Hospital in Washington, D.C. in 1988 was a minimum of 12 days. 
In contrast, a normal stay for newborns was three days. The longest-stay infant had been in the 
hospital for 245 days at a cost in excess of $250,000.50 

It is impossible to calculate with certainty the long-term suffering these children will 
endure or the long-term costs society will bear for their care. However, health officials are 
beginning to see an impact on already overburdened foster care and educational systems. The 
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COSTS OF EMPLOYE!; DRUG USE 

Productivity loss, medical claims, 
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disability costs exceed $60 billion a year. 

Drug using employees incur 300% higher 
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Recreational drug users are 1/3 as 

productive as an average worker. 
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number of children in foster care in New York City doubled from 1987 to 1989 - 27,000 to more 
than 50,000 - partially due to parental drug abuse. Los Angeles County experienced a 500 
percent increase in the number of foster care children between 1981 and 1987 partially because 
of parental drug abuse.51 Because of physical problems and learning 'disabilities, drug-affected 
children will require special attention and care. The Florida Department of Human Resources has 
estimated that to prepare a crack baby for school will cost $40,000 annually. While Los Angeles 
annually spends $3,500 to educate a child, the amount increases to $15,000 annually for a child 
in its drug-exposed baby project.52 Maryland health officials estimate that 60 percent of drug 
affected infants will require attention from child protective services and 40 percent will require 
foster care. Conservative estimates for care, therapy, and special education for the 7,400 drug­
exposed infants born in Maryland in 1989 through age 18, are almost $387,000,000.53 

Drug Abuse in the Work Force 

Non-addicted, so called "recreational" users are often gainfully employed in the early 
stages of abuse. NIDA's latest studies show that among 18 to 34 year old full-time employed 
Americans, 24.4 percent used an illicit drug in the past year, and 10.5 percent used an illicit drug 
in the past month.54 One of four full-time employed males uses marijuana at least once a month 
and one of twenty full-time employed males uses cocaine.55 Of individuals entering the work..­
force for the first time, 42 percent used illegal drugs in the past year,56 

Drug use on-the-job is a common occurrence. Three-quarters of callers to a cocaine hot­
line sometimes used cocaine during working hours while one-quarter were daily users. Seventy­
five percent (75%) of drug users surveyed admitted they had used drugs on-the-job and 44 
percent said they had sold drugs to co-workers.S7 

Drug-abusing employees sap the strength of the American economy with decreased 
productivity, increased use of sick leave, increased on-the-job accidents and as a consequence, 
increased demands on the worker compensation system. The U.S. Chamber of Commerce reports 
drug abuse annually costs businesses $60 billion.58 (See the Figure on page 26). Roger Smith, 
Chainnan of the Board of General Motors, says drug abuse costs General Motors alone more than 
$1 billion a year: up to $430 per car it manufactures.59 

Self-reports by drug users revealed that 64 percent believed drugs adversely affected their 
job perfonnance.60 Their beliefs are supported by available research on the work characteristics 
of "recreational" drug users. According to a U.S. Chamber of Commerce study, compared with 
average employees, a typical "recreational" drug user is: 

• 2.2 times more likely to request early dismissal or time off; 

• 2.5 times more likely to have absences of eight days or more; 

• 3 times more likely to be late for work; 

e 3.6 times more likely to injure themselves or another person in a 
work-place aCcident; 

• 5 times more likely to be involved in an accident off the job (which 
affects attendance or perfonnance on the job); 

• 5 times more likely to file a worker's compensation claim; 
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• 7 times more likely to have wage garnishments; and 

• One-third less productive/it 

The costs of drug abuse in tenns of decreased morale, lower quality products, and poorer 
service, while less quantifiable, are just as real. Equally real are the obstacles they place in the 
path of American businesses struggling to compete in an international economy. 

Drug Use Invades Our Hospitals, Homes, and Schools 

Users/addicts are flooding our emergency rooms. Hospitals have reported staggering 
numbers of cocaine emergencies, according to the Drug Abuse Warning Network (DAWN). 
From 1985 to 1988, cocaine emergency room related cases increased 400 percent. Phoenix and 
Detroit experienced even greater increases during the same period. Phoenix went from 15 to 296 
emergency room visits while Detroit jumped from 186 to over 1000 visits.62 

Fourteen of nineteen cities had record cocaine cases from June, 1988 to June, 1989. 
Eleven of those cities had increases in heroin emergency room cases; eight had record marijuana 
cases.63 

While 1990 figures indicate a decline in emergency room mentions related to cocaine and 
heroin, the numbers stay intolerably high. (See the Figures on page 28). Similar decreases in 
overall drug use reported by the National Household Survey also must be met with cautious 
optimism. (See the bottom Figure on page 30). Frequent or intense cocaine use among the 
general popUlation remains high. The Household Survey reports that more than 10 percent of 
cocaine using respondents in 1990 used the drug weekly, and one in twenty used it daily.64 Illegal 
drugs are widely available in our schools. Fifty percent of high school students use an illegal 
drug before they graduate. Cocaine is the drug of choice for one out of ten students.6S Drug use 
does not stop with high school graduation. Almost 20 percent of college students regularly use 
an illegal drug.66 

Even more alanning are the findings reported by a recent U.S. Senate Judiciary Committee 
report on drug use in America: (See the top figure on page 30) 

• Weekly cocaine users total 2,400,000 individuals; 

• Regular heroin users total almost 1 million persons; and 

• Hard~core addiction increased in states which missed the 
first wave of the drug epidemic, such as Alabama, Indiana, 
Nebraska, and Utah.67 

Drug enforcement, prevention, and treatment efforts to date may partially account for the 
slight downward trend in drug use, but we have a long way to go. As Dr. Lewis Sullivan) 
Secretary of Health and Human Services, warns: 

In spite of our individual and national efforts, there are still millions 
of Americans trapped in the web of addiction, poor health, violence, 
crime and death. As a result, their families and friends confront a 
living nightmare, and the drug users .and drug dealers constitute a 
severe threat to themselves, their communities and our country.68 
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Despite differences in reported numbers of users, weekly cocaine use remains a serious 
problem throughout the United States. 
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Drug Users Fund the Narco-Terrorists 

Further, all users -regardless of their level of addiction -provide the cash used to support 
the drug trade. The U.S. Chamber of Commerce reported in 1987 that more than $100 billion 
a year is grossed annually from the illegal sale of drugs in the United States -more than the total 
American fanners take in from all crops and more than double the combined profits of Fortune 
500 companies.69 

It is the drug user who provides the cash for the guns and the bullets, turning American 
cities into war zones; the cash for the bribes and the hush money corrupting police officers and 
other public officials." Drug users' provide the cash- which~upports -the kinds of lifestyles led by 
drug dealers that tell young people they don't need the work ethic or their family to succeed -
easy money is a dmg deal away. 

Users are funding a new kind of American Imperialism. Columbia, Latin America's 
oldest democracy, is under siege by, narco-terrorists, in the Columbian cartels. Why? So that 
the cartels may freely feed America's monstrous cocaine and marijuana habit. The rule of law 
is being replaced with the offer of "plomo 0 plata," lead or silver, a bullet or bribe. 

Columbia has paid for resisting tbis coerced corruption in blood. Traffickers have 
murdered a justice minister, an attorney general, four presidential candidates, dozens of judges, 
journalists, hundreds of police officers and their families.70 These murders were financed in large 
part by the billions of dollars provided each year by American drug users. These murders were 
committed to protect that market. Murders will continue because violence is simply a cost of 
doing business. As Carlos Lehder Rivas succinctly stated, "Every so often i!'~ this business, 
someone has to die. ,,71 

Eduardo Moya Tovar, the first Columbian federal judge assassinated by the cartel, was 
presiding over a drug lab case. His daughter told Barrister, "Everybody reacted to his death, a 
judge being killed was unheard of. Now it is everyday. We barely react when a judge is killed. 
The cartels have numbed us," It may be impossible for Americans to conceive of a nation's 
political process being so subverted but the narco-terrorists calling themselves the "Extraditables" 
have hijacked the Columbian Constitutional convention in order to ban extraditions of drug 
traffickers to the U.S. The narco-terrorists kidnapped five prominent citizens in a bid to gain 
concessions from the convention. By the first week of the convention two hostages, a magazine 
publisher and the 65 year old sister of a Columbian diplomat were executed by mUltiple gunshots 
to the head.72 

DBA Agent Enrique "Kiki" Camerena was kidnapped, tortured, mutilated and finally 
murdered by a Mexican Cartel. But when Camarena's widow was asked who she blamed for her 
husband's death her finger pointed north not south, American drug buyers, she said, killed Kiki 
Camarena. 

Reducing Drug Use Would Deal a Blow to Narcotic Trafficking 

Indeed, because 4.1 million of all cocaine users are non-addicted "recreational" (less than 
once-a-month) users the cash they pmvide constitutes a continuing source of fuel to the fire.73 

These are the pe.rsons who could inflict a serious blo .... , to the drug lords by cutting off that which 
they themselves are addicted to-money. The members of the Drug Cartel, like OPEC's Oil 
Cartel, have become dependent on a heavy flow of American dollars. Just as a significant 
reduction of America's demand for oil wreaked havoc wilh OPEC, reducing America's demand 
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for drugs by those recreational users, who could quit tomorrow, might well tum these thugs loose 
on one another. 

Americans who quickly rally to boycott cosmetics tested in a cruel manner on animals, 
South African investments, products from nations killing whales as well as those citizens who 
recycle, plant trees, buy "dolphin safe" tuna, all understand the power of the individual consumer 
on markets and industries. These same Americans and millions more must become just as 
strident in fighting those consumers supporting an industry so destructive to the lives, 
environment and political institutions in this country and around the world. 

To Reduce'Demand We Must -Make More Arrests 'for Possession Possible 

Because our objective is to reduce demand, the concept of user accountability cannot simply be 
punitive. We must, however, begin with the premise that the illegal use and possession of drugs 
is a criminal wrong subject to punishment absent a demonstrated willingness by the defendant 
to make a better choice in his or her life. In an economic study of drug dealing in Washington, 
D.C., the Rand corporation noted that a substantial proportion of persons charged with drug 
possession, 42 percent: were non-residents, A third of these were white.74 Many were reversing 
the "white flight" to the surrounding suburbs by returning to D.C.'s open air drug markets where 
purchasers, the Rand study found, are largely responsible for enticing a generation of inner city 
black youth into drug selling.7S 

Neighborhoods where police are successful in clearing out the customers find that the 
sellers go away also. Street by street, citizens reclaim their neighborhoods. The most effective 
way to deter the buyers is to make uncertain whether the seller is going to give them drugs or 
their Miranda rights. Law enforcement strategies such as "reverse stings" targeting the drug 

• 

customers flowing into drug houses and open air markets are provided for in Section 408 of the • 
UCSA (1990). This provision punishes those persons who solicit or attempt to purchase what 
they believe to be drugs. Without this provision, police departments in Miami, Florida; 
Inglewood, California; and Seattle, Washington, for example, are forced to sell real drugs in their 
otherwise very successful efforts. Already states have begun to signal users that their efforts to 
buy drugs will be met with serious sanctions. The Office of National Drug Control Policy 
(ONDCP) reports that 19 states punish attempts and either offers or solicitations to buy or sell 
drugs the same as for the completed offense.76 Section 402 of the UCSA (1990) contains 
powerful new language designed to create disincllmtives for persons who provide the apartments 
and rental houses where drugs are so often dealt Similar provisions exist in over 40 states.77 

(See' Appendix). 

Sanctions in Addition to Incarceration Must Be Created 

We must recognize that scarce prison space should be reserved for those committing the 
most serious offenses and those repeat offenders who have failed to demonstrate a willingness 
to alter their criminal conduct. Thus, the White House Conference for a Drug-Free America 
recommended that judges use more innovative measures to deal with first-time and youthful drug 
possessors. Conferees encouraged judges to use fines, forfeitures, and supervised rehabilitation 
to tailor sentences which have meaningful sanctions for individual offenders.78 The National 
Drug Control Strategy also recommends suspension of driver's and occupational licenses as well 
as federal benefits of drug offenders subject to their successful completion of treatment.79 

Virtually all agree that disincentives, other than incarceration, and programs encouraging 
rehabilitation must be made available to courts sentencing drug users. For example, disincentives • 
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should include forfeiture of assets used or intended to be used to buy drugs. Vehicles used to 
transport or purchase drugs should be forfeited, subject to the interests of protected persons. 
These are the vehicles which pennit suburbanites to contribute to inner city decay by driving into 
open air drug markets. The MAS FA (1991) contains such provisions. 

Suspending privileges such as driver's and occupational licenses and federal benefits are 
particularly important intennediate sanctions for those offenders who have no reason to fear a 
prison sentence. For example, the Bureau of Justice Statistics reports that approximately five 
percent of all state prison inmates are first time, non-violent offenders of any type.ao Thus, these 
types of intennediate sanctions establish a meaningful deterrent for those who do not realistically 
face a threat 'of ·prison.' -These 'provisions make the· consequences of drug crime serious and 
provide the often necessary incentive to comply with court ordered treatment. Contrasted with 
imprisonment, fines and forfeitures provide a realistic and meaningful deterrent to the purchasing, 
transportation and use of illegal drugs. 

Court-Ordered Treatmelit; A4) a Condition of Release, Works. 

Treatment can also help stop the downward spiral towards addiction and its self­
destructive, criminal behavior. The National Association of State Alcohol Drug Abuse Directors 
report that 40% of all persons presently in treatment are referrals from the Criminal Justice 
System. A study of treatment facilities in New York found that about a third of residential 
clients were criminal justice referrals and had extensive criminal histories. These clients tended 
to stay longer and have as good or better outcomes than clients with similar pretreatment 
criminal and drug abuse histories who were not referred by the criminal justice system.81 

Court ordered treatment can aid the rehabilitative process. Holding individuals accountable for 
their drug use helps them take that first step towards recovery: self-acknowledgement and 
acceptance of responsibility for their behavior. This sound reasoning underlies the National 
Council of Family and Juvenile Court Judge's (NCJFCJ) recommendation that courts hold 
families and children accountable for their drug use, notwithstanding the belief by some that 
substance abuse is an illness.82 As Courtland Milloy of the Washington Post has observed: 

It is a great paradox that the arrest of many drug suspects has given them time -
as in the case of fonner Washington, D.C. mayor Marion Barry - to save their 
lives.l!3 

Mr. Milloy's observation is supported by a series of studies collected by the National Institute of 
Justice which concluded: 

Although criminal justice sanctions alone may have uncertain value in reducing 
the criminality of drug involved offenders, those sanctions can serve a powerful 
role by facilitating effective drug treatment. There are a variety of pressures that 
bring hardcore drug abusers into treatment: parents, employers, loved ones, and 
friends may all apply psychological and social pressures. The most powerful 
pressure, however, may be the threat of legal sanction - the threat of arrest and 
conviction, and most importantly, the threat of incarceration. The leverage created 
by this threat, and by the sanction itself, pennits treatment to be considered as a 
viable option by serious abusers. Moreover, by reducing early program 
tennination, it allows the treatment and aftercare to continue for the length of the 
pennissible custody. 

Cocaine-heroin abusers typically want to avoid the "hassles" associated with 
changing their lives. When the alternative is lengthy incarceration, cocaine-
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heroin abusers may be more willing to be referred to drug treatment. If, however, 
the alternative is a short jail sentence, detainees and jail inmates may prefer the 
incarceration rather than diversion to long term drug abuse treatment. 

Unfortunately, relatively few arrested offenders voluntarily seek treatment. Many 
offenders are referred by the criminal justice system to drug treatment as the result 
of negotiated plea bargains in which the offender agrees to enter treatment instead 
of receiviI1g a substantial sentence. .. .although these offenders may not be 
completely sincere at admission, there is an opportunity for the program to engage 
them in an effective treatment experience. In short, the threat of substantial 
sanctions' (for'arrestees) or' the promise of better in-prison conditions (for those 
in custody) can operate as extremely useful incentives for treatment. (footnotes 
omitted)84 

Court-Ordered Treatment Reduces Criminality 

Success and even partial success in treating criminal justice referrals results in reduced 
criminality of even the most serious abusers: 

. . . several studies of drug treatment outcomes with criminal justice clients 
(mainly probationers) show substantial post-treatment reductions in both drug use 
and criminality. Outpatient clients in methadone treatment repo,rt less than half 
as much criminal activity as heroin abusers not in treatment compared with their 
pre-treatment criminality, methadone clients report 50 to 80 percent less crime 
during treatment. Even among those who continue criminal activity during 
treatment, methadone clients report reduced involvement in serious crimes such 
as robbery, burglary, or dealing of heroin or cocaine; they report mainly low­
level property crimes, con games, and sale of marijuana or pills. Residential drug 
programs have sizable proportions (frequently over hait) of clients who are on 
probation or parole or under related legal pressure, and whose criminality is near 
zero while in the residential program. This near-zero criminality of cocaine­
heroin abusers while in residential programs is documented for therapeutic 
communities in several cities. (footnotes omitted)8S 

The criminal process plays an important role in bringing hard core drug 
abusers into treatment. "The coercive power surveillance potential, and time 
offered through criminal justice sanctions, open significant opportunities for 
effectively treating cocaine-heroin abusers."BS 

Users Fees Can Help Fund Treatment and Education 

The UCSA (1990) has both a deterrent and a remedial effect. Drug education is a key to 
demand reduction. President Bush summarized public sentiment when he remarked, "[I]f we 
want to stop our kids from putting drugs in their bodies, we must ensure that they have good 
ideas in their heads and moral character in their hearts."S7 

• 

• 

Nevertheless, education and treatment programs remain seriously under-funded. States 
like New Jersey have decided that those committing drug offenses are the most appropriate 
persons to fund drug education and treatment services. New Jersey assesses convicted drug 
offenders, and offenders placed on probation for drug offenses, a fee in addition to other fines 
and penalties. The demand reduction fee program has been collecting $9-10 million per year. • 
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The National Commission on Drug-J:"ree Schools and the National Drug Control Strategy cite the 
New Jersey program with approval ~lnd recommend that all states establish an assessment fund.88 

With a realistic and reliable funding base modeled after New Jersey law, the UCSA 
(1990) helps provide for education and treatment programs and a conditional discharge 
provision for first offenders which gives those ready to take responsibility for their lives a true 
second chance. The UCSA (1990) strikes an appropriate balance of maintaining substantial 
disincentives for drug use while leaving the door open for treatment and rehabilitation. Providing 
an independent funding base for education and treatment service also allows states to allocate 
forfeiture proceeds to law enforcement purposes. Drug enterprises use complicated, sophisticated 
techniques to conceal their illegal activity and its profits. Unraveling these enterprises requires 
expenditure of tremendous amounts of resources over several months, even years. Return of 
proceeds to enforcement and prosecution assures availability for resources to undertake protracted 
cases. TIlis assurance provides prosecutors and law enforcement officers incentive to pursue 
forfeiture actions under state law. 

As California's experience illustrates, distribution of all or 90 percent of proceeds to 
enforcement (including prosecution) can also benefit non-enforcement purposes. As California 
allocated a higher and higher percentage of proceeds to enforcement, the amount of state 
forfeitures increased significantly. (See the Figures below). California enforcement indicated 
an increased use of the state forfeiture statute coinciding with the re-allocation. In 1990, 90 
percent went to enforcement, ll~aving 10 percent for other state useS. State forfeitures reached 
$50 million that year. 'The state's 10 percent share equalled $5 million. As the Figures below 
indicate, while the state's percentage decreased over the years, its share in actual dollars steadily 
increased. 
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"DESIGNER DRUGS" or CONTROLLED SUBSTANCE ANALOGS 

ueSA (1990) SECTION 101. DEFINITIONS PARAGRAPH (3) 

SECTION 201. AUTHORITY TO CONTROL. SUBSECTION (g) 

SECTION 214. CONTROLLED SUBSTANCE ANALOG TREATED AS 
SCHEDULE I 

The drug abuse problem in the United States has been marked by the growing popularity 
of new and very potentially dangerous substances called "designer drugs" or controlled substance 
analogs. For example, an analog of the controlled substance fentanyl, sold on the streets as 
"China White," proved to be more than 3,000 times more potent than heroin and resulted ill 
hundreds of drug overdoses in Southern California and other areas. Similarly, an analog of the 
controlled substance meperidine (Demerol) was marketed with processing impurities believed to 
be linked to Parkinson's disease which resulted in the near total paralysis of dozens of users and 
the identification of over 400 users who are believed to be at serious risk of developing 
Parkinson's disease. Over the past several years, Drug Enforcement Administration (DEA) 
seizures of clandestine laboratories have steadily increased in number. (See the Figure on page 
36). Between 1972 and 1985, the DBA laboratories identified 41 seizures of the then-controlled 
stimulant/hallucinogen MDMA or "Ecstasy"- an analog of the controlled substance MDA -
consisting of over 60,000 dosage units and, in 1984, DBA discovered that this substance was 
being distributed in Dallas in 100-tablet bottles. Users of MDMA report that it has the same 
addictive potential as cocaine. A recent Washington Post article linked the deaths of 11 people 
in the New York - New Jersey - Connecticut area to a potent designer drug called "Tango and 
Cash." The heroin based drug is laced with a powerful tranquilizer, methyl fentanyl, which 
makes it 27 times more potent. More than 100 people have been taken to hospitals in the tri­
state area. Even as the death toll increases f police report that at least one dealer simply changed 
the drug's name and continui:.d to sell it to unsuspecting users.l!9 

Ine "designer drug" problem has its origins in the 1970s, when certain drug dealers began 
to understand that unlawful conduct under both the federal drug statutes and the UCSA (1970) 
was restricted entirely to the use and abuse of "controlled substances" i.e., which were listed in 
a "schedule" with a very precise chemical definition. With this understanding came the 
realization that the drug laws could be easily evaded by creating drugs having molecular 
structures which varied in only the slightest degree from those of the more commonly abused 
controlled substances. These "analog substances" could then be manufactured, distributed and 
abused without fear of criminal prosecution until and unless the substance was placed on a 
schedule, and thus "controlled". Soon, "chemists" possessing only the most rudimentary scientific 
ability- and no appreciation whatsoever for the public health consequences of their actions­
began to produce "legal" variations of controlled substances which came to be known as "designer 
drugs" or controlled substance analogs. The results of this clandestine activity have been 
devastating. 

There were no provisions in the UeSA (1970) to deal effectively with the "designer 
drug" problem. However, Section 201(g) of the UCSA (1990) goes part of the way toward 
resolving this problem by authorizing state scheduling agencies to do "emergency scheduling" of 
substances on an expedited and temporary basis based upon a need to avoid an imminent hazard 
to the public safety. This provision shrinks (but does not eliminate) the window of opportunity 
that these substances are unscheduled and thus legal. Sections 101(3) and 214 of the VCSA 
(1990) defines and prohibits creating and distributing "designer drugs" thereby closing the 
loophole without impeding legitimate scientific research or the use of analogs for purposes other 
than human consumption. Moreover, these provisions insure that the final determination of 
whether an analog should be treated as a controlled substance will be made by the state 
scheduling agency. 
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HIV-INFECTED INFANTS 

730/0 of perinatally-infected HIV infants 

have mothers who are IV drug users or 

the sexual partners of IV-drug users. 

AIDS is 9th leading killer among children 

ages 1 to 4 years old, and 7th among 

adolescents 15 to 24 years old. 

Average yearly cost of caring for 

AIDS-infected child = $35,000 

Average yearly cost of caring for 

AIDS-infected born drug addicted = $44,000 

Average treatment and support services for 

perioatally infected HIV infants will cost 

MEDICARE $18,000 to $42,000 per year. 
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LNVES_TIGATIVE EXPENDITURES 

Federal 1990: $76088 million 

State/local 1990: $5 billion 

(.) u.s. Department of Justice I 
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EMPLOYEE DRUG USE PATTERNS 
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The impact of drug use on hospital emergency rooms throughout the United States 
poses a serious problem . 
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INTRODT]CTION 
TO THE 

UNIFORM CONTROLLED SUBSTANCES ACT 
(UCSA) (1990) 

One need only glance at the front page of any daily newspaper to see 
that the drug epidemic is ravaging our sodety. Americans are demanding 
tough laws with effective penalties for those who use and deal drugs. A 1989 
Gallup poll found that 77 percent of the respondents wanted tougher laws for 
drug users while 92 percent wanted tougher laws for drug dealers. Polls 
conducted by the Washington Post, New York Times, and the Wall Street 
Journal echoed these findings. 

In response to the growing consensus, the federal goyernment has 
implemented strong new laws in a number of areas. Many states have 
fonowed the federal lead by enacting drug-free school zone statutes, 
trafficking laws, asset forfeiture provisions, and other legislation designed to 
target dealers and hold users accountable. 

This analysis and polley overview of the UCSA (1990) have been 
prepared to help state and iocal policymakers achieve a better understanding 
of the drug problem and the legislative tools which provide effective responses. 

Since 1988, the Nationa.l District Attorneys Association (NDAA), National 
Association of Attorneys General (NAAG), and the U.S. Department of Justice 
(D OJ) , through the Task Force on the UCSA established by the American 
Prosecutors Research Institute, have worked with the National Conference of 
Commissioners on Uniform State Laws (NCCUSL) to develop a revised UCSA 
which effectively addresses the current drug epidemic. Extraordinary hard 
work and a spirit of cooperation between the UCSA Drafting Committee and 
the Task Force have culminated in the UCSA (1990): a package of uniform 
legislation desperately needed by the states. 

Recognizing the states' critical need for strong drug legislation, the 
President's National Drug Control Strategy encourages states to adopt many 
provisions recommended by the Task Force and included in the UCSA (1990). 
The Strategy urges states to enact laws which (1) prohibit the knowing receipt 
or transfer of drug proceeds; (2) impose mandatory manimum sentences for 
serious drug crimes; and (3) criminaJize attempts and solicitations to sell or 
buy drugs. [National Drug Control Strategy, February, 1991, pp. 153-157.} 

. 
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Similarly, the Office of National Drug Control Policy and Attorney • 
General Thornburgh strongly urged NCCUSL to pass Task Force 
recommendations on other drug control legislation. In brief, the UCSA (1990) 
provides a number of basic tools to tight the war on drugs fairly and 
effecti vely. 

At the core, the UCSA (1990) is designed to target kingpins and drug 
traffickers; to prevent the laundering of drug proceeds; to help stop the flow 
of designer drugs into the market; to protect children; to promote user 
accountability; to provide alternatives to incarceration for first time offenders; 
and to provide adequate funding for education and treatment services. 

The UCSA (1990) will help codify the American people's desire to 
provide fair and effective tools with which to wage this war. While many state 
legislatures have forged ahead to adopt powerful Dew provisions based on 
federal law, the need is still great for strong uniform provisions. NCCUSL 
rose to meet the challenge and has given state legislatures across America a 
uniform act needed to defend our hopes for today and our dreams for 
tomorrow. 

Over the years the growing sophistication of drug offenders has rendered 
statutory tools adopted two decades ago obsolete ... 
Rlicit drug enterprises look to expand in places where legal 
conditions are favorable. As some states have cracked down through more 
stringent statutes and tougher enforcement, drug traffickers have relocated to 
other states not yet prepared with laws as sophisticated as the criminals. 

ii 

George Bush 
President 
Letter to National Conference 
of Commissioners on Uniform 
State Laws Regarding the Uniform 
Controlled Substances Act (UCSA) 
July 12, 1990 
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HIGHLIGHTS 
OF THE 

UNIFORM CONTROLLED SUBSTANCES ACT (UCSA) (1990) 

• 
DESIGNER DRUGS 

Allows prosecution of controlled 
substance analog cases under limited 
circumstances and emergency scheduling 
of the substance while rulemaking 
proceedings commence. 
(§ 101 (3) 201 (g) and 214». 
(See pp. 58-59, 69-70, 101). 

TARGETING SERIOUS DRUG OFFENDERS 

• 

• 

Imposes enhanced and mand,~tory minimum 
sentences on traffickers who deal in large 
quantities of herion, cocaine, crack, PCP, 
LSD, methamphetamines, and marijuana. 
(§ 401 (g), (i». (See pp. 127-133) • 

Imposes enhanced and mandatory minimum 
sentences on individuals who distribute 
drugs to minors, or within 1,000 feet of a 
school or public playground, or employ 
minors in drug operations. 
(§ 409 and 410). (See pp. 169-173). 

• Imposes enhanced and mandatory minimum 
sentences against persons who engage in a 
Continuing Criminal Enterprise by (1) 
committing a felony which is part of a 
continuing series of two or mort violations 
on separate occasions; (2) supervising five 
or more persons with respect to the 
violations; and (3) obtaining substantial 
income or resources. (§ 411). (See pp. 181-183). 

• Authorizes Continuing Criminal Enterprise 
civil cause of action against kingpins for 
treble damages based on gross proceeds of 
the entire enterprise. (§ 604). (See p. 112) • 

National Drug Prosecution Center 
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• Prohibits muney laundering activities, 
including knowing or intentional (1) • receipt or accquisition of; (2) 
participation in the transportation 
or transfer of; or (3) concealment of the 
ownership of, proceeds known to be derived 
from a violation of the Act. (§ 412). 
(See pp. 189-190). 

• Prohibits knowing or intentional 
solicitation or attempt to deliver, 
distribute or possess with intent to 
distribute drugs in violation of the 
Act. (§ 408). (See p. 166). 

USER ACCOUNTABILITY 

• Prohibits knowing or intentional 
solicitation or attempt to possess drugs 
in violation of the Act. (§ 408). (See p. 166). 

• Prohibits knowing or intentional 
maintenance, control, or lease of 
buildings known to be used for illegal 
distribution activities. (§ 402 (1). • (See p. 150). 

• Imposes assessments on c(mvicted drug 
offenders which are used for drug abuse 
education and treatment services. 
(§ 416). (See pp. 203-204). 

• Prohibits knowing or intentional 
possession of drugs except as authorized 
under the Act. (§ 406). (See pp. 161-162). 

• Provides an alternative to conviction for 
individuals charged with first-time drug 
offenses which requires successful 
completion of an education or treatment 
and rehabilitation program. (§ 414). 
(See pp. 195-196). 

• Authorizes court to place any convicted 
offender on probation which includes 
participation in a treatment program. 
(§ 415). (See pp. 198-199). 

• 
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DETAILED SUMMARY 
OF THE 

UNIFORM CONTROLLED SUBSTANCES ACT (UCSA)(1990) 

definition of 
controlled 
substance analog 
(See also 20l(g) 
and 214) 

AR"nCLEI 

DEFINITIONS 

Section 101. Definitions (See pp. 58-66). 

(1) Administer - unless otherwise provided, means to apply a 
substance directly to a patient or research subject by: 

(i) a practitioner; or 
(ii) the patient or research subject at the direction and in 
the presence of the practitioner. 

(2) Controlled substance - a drug, substance, or precursor included 
in Schedules I through V. 

(3) (i) Controlled substance analog - a substance which has a 
substantially similar chemical structure to a Schedule I or II 
substance and: 

(A) has a substantially similar effect on the central 
nervous system of a Schedule I or II substance; or 
(B) with respect to a particular individual, ,;.which the 
individual represents or intends to have a substarltiall y 
similar effect on the central nervous system of a 
Schedule I or II substance; 

(ii) the term excludes: 
(A) a controlled substance; 
(B) a substance for which there is an approved new 
drug application; 
(C) a substance for which there is an investigational 
use exemption; or 
(D) a substance to the extent not intended for human 
consumption. 

(4) Deliver - unless otherwise provided, the actual or 
constructive transfer of a substance. 

(5) Dispense - to lawfully deliver a controlled substance to an 
ultimate user, patient or research subject. 

(6) Dispenser - practitioner who dispenses . 

(7) Distribute - to deliver other than by administering or dispensing. 

National Drug Prosecution Center 3 
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(8) Distributor - person who distributes. 

(9) Drug-
(i) a substance in the United States Pharmacopoeia, 
National Formulary, or the official Homeopathic 
Pharmacopoeia of the United States, or a supplement; 
(Ii) a substance intended for use in the diagnosis, cure, 
mitigation, treatment, or prevention of disease; 
(iii) a substance intended to affect the structure or function 
of the body; and 
(iv) a substance intended for use as a component of an 
article specified in paragraph (9). Devices or their 
components, parts, or accessories are excluded. 

(10) Drug Enforcement Administration - the United States Drug 
Enforcement Administration. 

(11) Immediate precursor -
(i) the principal compound used, or produced primarily for 
use, in the manufacture of a controlled substance; 
(ii) that is an immediate chemical intermediary used or likely 
to be used in the manufacture of the controlled substance; 
and 

• 

(iii) the control of which is necessary to prevent or limit the 
manufacture of the controlled substance. • 

(12) Isomer - an optical isomer except in designated sections 
where it includes a geometric or positional isomer. 

(13) Manufacture - the processing of a controlled substance directly 
or indirectly or by extraction from substances of natural origin or 
by synthesis, including packaging and labelling: 

(i) by a practitioner in the course of the practitioner's 
professIonal practice; or 
(ii) by a practitioner, or an authorized agent as part of 
research, teaching, or chemical analysis and not for sale. 

(14) Marijuana - all parts of the plant cannabis, the seeds, the resin, 
and every compound or derivative of the plant, seeds, or resin. 
Excludes the mature stalks or preparation or mixture thereof; fiber 
from the stalks or any preparation or mixture thereof; oil or cake 
from the seeds or any preparation or mixture thereof; or the 
sterilized seed. 

(15) Narcotic drug -
(i) opium and its derivatives; 
(ii) synthetic opiate and its derivatives; 
(iii) poppy straw and its concentrate; 
(iv) coca leaves, with specified exceptions; 
(v) cocaine; 

Detailed Summary 
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(vi) cocaine base; 
(vii) ecgonine; 
(viii) any compound, mixture, or preparation 
of (i) through (vii). 

(16) Opiate - a substance having an addiction forming or addiction 
- sustaining liability or being capable of conversion into such a 
drug, with specified exceptions. 

(17) Opium poppy - plant of the species Papaver somniferum, 
except the seeds. 

(18) Person - individual, estate, trust, association, corporation, 
business~ legal, or commercial entity, or governmental agency or 
subdivision. 

(19) Poppy straw - all parts, except the seeds, of the opium poppy. 

(20) Practitioner - a person p.,.;tmitted by the state to distribute, 
dispense, research, administer, Dr use in teaching or chemical 
analysis a controlled substance in the course of professional practice 
or research. 

(21) Production - unless otherwise provided, the manufacturing of 
a controlled substance and the planting, cultivating, growing, or 
harvesting of a plant from which the substance is derived. 

(22) State - a state, the District of Columbia, Puerto Rico, or a 
territory or possession of the United States. 

(23) Ultimate user - an individual who lawfully possesses a 
controlled substance for personal usc, use of a member of the 
household, or for administering to animals owned by the individual 
or the household. 

ARTICLEll 

STANDARDS AND SCHEDULES 

Section 201. Authority to Control (See pp. 67-73). 

(a) The [appropriate person or agency] shall administer the Act and 
schedule substances pursuant to the [state administrative procedures]. 

(b) In making a scheduling determination, the [appropriate 
person or agency] shall consider: 

(1) the actual or relative potential for abuse; 
(2) the scientific evidence of its pharmacological 
effect; 
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scheduling of 
controlled 
substance 
analogs (See also 
101 (3) and 214) 
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(3) the state of correct scientific knowledge • 
regarding the substance; 
(4) the history and current pattern of abuse; 
(5) the scope, duration, and significance of abuse; 
(6) the risk of public health; 
(7) the potential of the substance to produce psychic 
or physiological dependence liability; and 
(8) whether the substance is an immediate precursor 
of a controlled substance. 

(c) Findings by the Food and Drug Administration (FDA) 
or Drug Enforcement Administration (DEA) regarding the 
factors in (b) may be considered prima facie evidence. 

(d) The [appropriate person or agency] shall make findings and 
publish a rule controlling a substance with a potential for abuse. 

(e) The [appropriate person or agency] may place an immediate 
precursor on a schedule, including the schedule of the substance for 
which it is an immediate precursor. Substances are not subject to 
control solely because they are precursors of the controlled 
precursor. 

(f) After 30 days from the date of a final federal order designating, 
rescheduling, or deleting a substance, or from the date of a • 
temporary scheduling order under the federal diversion control act, 
the [appropriate person or agency] shall similarly control the 
substance unless an objection is made to the action. 

If an objection is made, the [appropriate person or agency] shall 
shall publish notice of the objection and make a scheduling 
determination pursuant to subsection (a)-(d). If no objection is 
made, th~ [appropriate person or agency] shall publish a final rule 
withoat making the findings required in (a)-(d). 

(g) The [appropriate person or agency] may schedule a substance 
on an emergency basis if it is necessary to avoid an imminent 
hazard to the public safety. Upon notice under Section 214, the 
[appropriate person or agency] shall initiate scheduling of an 
analog on an emergency basis. The scheduling expires one year 
after adoption of the rule. 

In determining an imminent hazard, the [appropriate person or 
agency] shall consider: 

1) whether the substance has been temporarily scheduled 
under federal law; 
2) factors in (b)(4),(S); and may consider 
(1) clandestine importation, manufacture, or distribution; and • 
(2) information concerning other factors in (a)(i). 
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Schedule 1-
heroin, MDMA, 
LSD, marijuana 

An emergency rule may not be adopted until a general rule making 
proceeding commences. The rule lapses upon conclusion of the 
proceeding. 

(f) Authority to control does not extend to tobacco or alcoholic 
beverages. 

Section 202. Nomenclature (See p. 73). 

The scheduled substances are listed or added by any official, 
common usual, chemical or trade names used. 

Section 203. Schedule I Tests (See pp. 73-74), 

(a) The [appropriate person or agency] shall add a substance to 
Schedule I, if the substance: 

(1) has high potential for abuse; 
(2) has no currently accepted medical use in the United 
States; and 
(3) lacks accepted safety for use under medical supervision. 

(b) The [appropriate person or agency] may add a substance to 
Schedule I without making findings required by (a) if a federal 
agency has controlled the substance. 

Section 204. Schedule I (See pp. 35-42, 74-81). 

A list of Schedule I substances including heroin, MDMA, LSD, 
and marijuana. 

Section 205. Schedule IT Tests (See p. 32). 

(a) The [appropriate ~erson or agency] shall add a substance 
to Schedule II if: 

(1) the substance has high potential for abuse; 
(2) the substance has currently accepted medical use in 
the U.S. or a.ccepted medical use with severe restrictions; 
and 
(3) the abuse of the substance may lead to severe 
psychological or physical dependence. 

(b) The [appropriate person or agency] may add a substance to 
Schedule II without making the findings required by (a) if a federal 
agency has controlled the substance. 
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Section 206. Schedule II (See pp. 42-47, 82-87). 

A list of Schedule II substances, including methamphetamine, 
cocaine, and phencyclidine. 

Section 207. Schedule III Tests (See pp. 88-88). 

(a) The [appropriate person or agency] shall add a substance to 
Schedule III if: 

(1) the substance has a potential for abuse less than 
Schedules I and II substances; 
(2) the substance has correctly accepted medical use in 
the U.S.; and 
(3) abuse of the substance may lead to moderate or low 
physical dependence or high psychological dependence. 

(b) The [appropriate person or agency] may add a substance to 
Schedule III without making findings required by (a) if a federal 
agency has controlled the substance. 

Section 208. Schedule TIl (See pp. 88-93). 

A list of Schedule III substances. 

Section 209. Schedule IV Tests (See pp. 93-94). 

( a) The [appropriate person or agency] shall add a substance to 
Schedule IV if: 

(1) the substance has a low potential for abuse relative to 
Schedule III substances; 
(2) the substance has currently accepted medical use in the 
U.S; and 
(3) abuse of the substance may lead to limited physical 
dependence or psychological dependence relative to a 
Schedule III substance. 

(b) The [appropriate person or agency] may add a substance to 
Schedule IV without making the findings required by (a) if a federal 
agency has controlled the substance. 

Section 210. Schedule IV (See pp. 47-51, 94-98). 

A list of Schedule IV substances. 

Detailed Summary 

• 

• 

• 



----- ---------------------

• 

• 

• 

controlled 
substance analog 
treated as 
Schedule I 
substance if 
intended for 
human consumption 
(See also 101(3) 
and 201(g» 

Section 211. Schedule V Tests (See p. 98). 

(a) The [appropriate person or agency] shall add a substance to 
Schedule V if: 

(1) the substance has a low potential for abuse relative to 
Schedule IV substances; 
(2) the substance has currently accepted medical use in the 
U.S.; and 
(3) abuse of the substance may lead to limited physical 
dependence relative to the Schedule IV substances; 

(b) The [appropriate person or agency] may add a substance to 
Schedulf: V without making findings required by (a) if a federal 
agency has controlled the substance. 

Section 212. Schedule V (See pp. 99-100). 

A list of S(;hedule V substances. 

Section 213. Publishing of Schedules (See pp. 100-101). 

The [appropriate person or agency] shall annually publish updated 
schedules. Failure to publish is no defense to an administrative 
or judicial proceeding under this Act. 

Section 214. Controlled Substance Analog Treated As 
Schedule I Substance (See p. 101). 

An analog, to the extent intended for human consumption, must be 
treated as a Schedule I substance. 

Within [ ] days after initiation of a prosecution of an analog case, 
the [prosecuting attorney] shall notify the [appropriate person or 
agency] of information relevant to emergency scheduling under 
Section 201(g). 

After final determination that an analog should not be scheduled, 
no related prosecution may be commenced or continued. 
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ARTICLEID 

REGULATION OF MANUFACfURE, DISTRIBUTION, AND 
DISPENSING OF CONTROLLED SUBSTANCES 

Section 301. Rules (See p. 109). 

The [appropriate person or agency] may adopt rules and charge 
reasonable fees relating to regulation and control of controlled 
substances. 

Section 302. Registration Requirements (See pp. 109-111). 

(a) A person who manufactures, distributes, or dispenses 
controlled substances or proposes to do so shall register annually. 

(b) A registrant may possess, manufacture, distribute, dispense, or 
conduct research with controlled substances only as authorized by 
the registration. 

• 

( c) The following persons are exempt from registration requirements: 
(1) an agent or employee of a registrant who is acting in the 
usual course of business; • 
(2) a common or contract carrier or warehouseman or 
employee thereof who is acting in the usual course of 
business; and 
(3) an ultimate user or possessor pursuant to a lawful 
practitioner's order or in lawful possession of a Schedule V 
substance. 

(d) The [appropriate person or agency] may waive the registration 
requirements if it is consistent with public health and safety. 

(e) A separate registration is required for each principal place 
of business or professional practice. 

(t) The [appropriate person or agency] may ir~spect the establishment 
of a registrant or an applicant for registration. 

Section 303. Registration (See pp. 111-114). 

(a) The [appropriate person or agency] shall register an applicant 
to manufacture or distribute substances unless it would be 
inconsistent with the public interest. In. determining the public 
interest, the [appropriate person or agency] shall consider: 

(1) maintenance of effective controls against illegal 
diversion of substances; 
(2) compliance with laws; 

Detailed Summary 

• 



• 

• 

• 

(3) promotion of technical advances in manufacturing or 
developing substances; 
(4) drug convictions; 
(5) past experience in manufacturing or distributing and 
presence of effective controls against illegal diversion; 
(6) furnishing of false or fraudulent material in an 
application; 
(7) suspension or revocation of a federal registration; and 
(8) other public health and safety factors. 

(b) A registrant may manufacture or distribute Schedule I or II 
substances only as specified in the registration. 

(c) A practitioner authorized to dispense controlled substances or 
conduct research must register. Separate registrations for research 
with non-narcotic substances is unnecessary. Federal registrants 
who conduct research may conduct research in the state upon 
furnishing evidence of the federal registration. 

(d) A federal registrant may submit a copy of the federal registration 
as an application for registration under this Section. The 
[appropriate person or agency] may require additional information. 

Section 304. Suspension or Revocation of Registration 
(See pp. 114-118). 

(a) The [approp.riate person or agency] may suspend or revoke 
a registration under Section 303 if the registrant: 

(1) has furnished false or fraudulent information in an 
application; 
(2) has been convicted of a federal or state drug felony; 
(3) had a federal registration suspended or revoked; or 
(4) committed an act inconsistent with the public interest. 

(b) The [appropriate person or agency] may limit revocation or 
suspension to a particular controlled substance. 

(c) Upon suspension or revocation, all controlled substances of the 
registrant may be placed under seal. No disposition may be made 
until all appeals have been concluded or time for taking on appeal 
has lapsed, unless the court orders a sale. Upon a revocation order 
becoming final, all substances may be forfeited to the state. 

(d) The [appropriate person or agency] may seize or place under seal 
substances of a registrant whose registration expired or who ceased 
to qo business or practice as contemplated by the registration. 
Substances are to be held for the benefit of the registrant or a 
successor in interest who receives notice of procedures for return 
of the substances. 
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Disposition may occur only after 180 days from the date of the 
seizure or seal. Sale proceeds remaining after payment of costs • 
are delivered to the registrant or successor in interest. 

(e) The [appropriate person or agency] shall notify the Drug 
Enforcement Administration (DEA) of orders and forfeitures under 
this section. 

Section 305. Order to Show Cause (See pp. 118-119). 

(a) The [appropriate person or agency] shall issue an order to show 
cause why the registration should not be denied, revoked, suspended, 
or why the renewal should not be refused. The order, issued prior 
to taking action regarding the registration, shall: 

(1) state its grounds; and 
(2) direct the applicant or registrant to appear before the 
[appropriate person or agency] at a specified ~ime and date 
not less than 30 days after date of service of the order. 
However, in the case of denial or renewal the order may 
not be served later than 30 days before the registration 
expires. 

Proceedings are independent of other proceedings and a registration 
remains effective pending the hearing's outcome. • 

(b) The [appropriate person or agency] may suspend a registration 
without an order to show cause if there is imminent danger to public 
health and safety. The suspension must occur simultaneously with 
the commencement of proceedings under Section 304. The 
suspension remains effective until the conclusion of proceedings 
unless withdrawn by the [appropriate person or agency] 
or dissolved by a court. 

Section 306. Records of Registrants (See p. 120). 

Registrants shall keep records and maintain inventories. 

Section 307. Order Forms (See p. 120). 

A registrant may distribute a Schedule I or II substance only 
pursuant to an order form. 

Section 308. Prescriptions (See pp. 121-122). 

(a) As used in this section, medical treatment includes dispensing 
or administering a narcotic drug for pain, including intractable pain. 

Detailed Summary 

• 



• 

• 

• 

(b) A person may dispense a controlled substance only as provided 
in this section. 

(c) A Schedule II substance may only be dispensed with a 
practitioner's written prescription except: 

(1) when the practitioner dispenses directly to a user; or 
(2) a pharmacy dispenses the substance. 

(d) In an emergency, a practitioner may orally prescribe a Schedule 
II substance. The prescription must promptly be reduced to writing, 
signed, and filed by the pharmacy. A prescription for a Schedule 
II substance may not be refilled. 

(e) A Schedule III or IV substance may only be dispensed with a 
practitioner's written or oral prescription except: 

(1) when the practitioner dispenses directly to a user; or 
(2) a pharmacy dispenses the substance. 

The prescription must not be filled or refilled more than six months 
after its date or more than five times, unless renewed by the 
practitioner. 

(f) A Schedule V substance shall be distributed or dispensed only 
for medical purposes including medical treatment or authorized 
research. 

(g) A practitioner may dispense or deliver a controlled substance 
only in the ordinary course of that practitioner's profession. 

(h) A pharmacist who reasonably believes a prescription was 
issued in the usual course of professional treatment or 
authorized research is immune from liability. 

(i) A practitioner may only self-prescribe Schedule II - IV 
substances in medical emergencies. 

Section 309. Diversion Prevention and Control 
(See pp. 123-124). 

(a) Diversion means transfer of a controlled substance from legal 
to illegal uses or distribution. 

(b) The [appropriate person or agency] shall regularly prepare and 
provide a report on the patterns and trends of distribution, 
diversion, and abuse of substances. 

(c) The [appropriate person or agency] shall enter into agreements 
with other agencies to improve enforcement of the Act and 
identification of diversion sources. The agreement must specify 
roles and responsibilities of each agency. The [appropriate person 
or agency] shall: 
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(1) convene periodic meetings to coordinate, a state diversion 
control program; and • 

(2) arrange cooperation and information exchanges among 
agencies, states, and the federal govemment. 

(d) The [appropriate person or agency] shall report [annually] to 
. the governor and appropriate leghllative officers on the distribution, 
diversion and abuse of controlled 6ubstances. 

ARTICLE IV 

OFFENSES AND PENALTIES 

Section 401. Prohibited Acts A; Penalties (See pp. 125-134). 

(a) Except as authorized, a person may not knowingly, or 
intentionally manufacture, distribute, or deliver a controlled 
substance, or possess a controlled substance with intent to 
manufacture, distribute, or deliver, a controlled substance. 
Authorizes imposition of a sentence, fine, or both. 

(b) Penalty option for mixture or substance containing: 
(1) heroin; 
(2)(i)-(iv) cocoa leaves; cocaine; ecgonine or 
compound, mixture, or preparation containing any 
quantity of the substances; 
(3) cocaine base; 
(4) phencyclidine; 
(5) lysergic acid diethylamide; 
(6) methamphetamine; or 
(7) marijuana. [29 grams or more] 

(c) Penalty option for violation involving Schedule I or 
II substance. 

(d) Penalty option for violation involving Schedule III 
substance. 

(e) Penalty option for violation involving Schedule IV or V 
substance. 

(t) Penalty option for violation involving marijuana. 

[(g) Notwithstanding any other provision, a person m:.:{y not 
knowingly or intentionally distribute, purchase, mamdacture, bring 
into the state, or possess specific controlled substances. Imposes 
minimum term of imprisonment .and fines. 

Detailed Summary 

• 
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cocaine base 
(crack), PCP, LSD, 
methamphetamine 
or marijuana 

imposes minimum 
terms of 
imprisonment .and 
fines (See also (i), 
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quantities and length 
of terms bracketed 
so states can set 
levels consistent 
with their drug markets 
and prison capacity 

mixture or 
substance: 
considers only 
gross weight in 
determining 
penalties to 
reflect realties 
of how drugs are 
commonly marketed 

(1) [28] grams or more of any mixture or substance 
containing heroin. 

(i) Penalty option for vio!ation involving 128] 
grams or more, but less than [100] grams. 
(ii) Penalty option for violation involving [100] 
grams or more, but less than [500] grams. 
(iii) Penalty option for violation involving [500] 
grams or more. 

(2) [56] grams or more of any mixture or substance 
containing cocaine or its related substances. 

(i) Penalty option for violating involving [56] 
grams or more, but less than [450] grams. 
(ii) Penalty option for violation involving [450] 
grams or more, but less than [1] kilogram. 
(iii) Penalty option for violation involving [1] 
kilogram or more. 

(3) [5] grams or more of any mixture or substance 
containing cocaine base. 

(i) Penalty option for violation involving [5] grams. 
(ii) Penalty option for violation involving [25] grams 
or more, but less than [50] grams. 
(iii) Penalty option for violation involving [50] grams 
grams or more. 

(4) [10] grams or more of any mixture or substance 
containing phencyclidine. 

(i) Penalty options for violation involving [10] grams 
or more, but less than [50] grams. 
(ii) Penalty option for violation involving [50] grams 
or more, but less than [100] grams. 
(iii) Penalty option for violation involving [100] 
grams or more. 

(5) [500] milligrams or more of any mixture or substance 
containing lysergic acid diethylamide. 

(i) Penalty option for violation involving [500] 
milligrams or more, but less than [1] gram. 
(ii) Penalty option for violation involving [1] gram 
or more, but less than [5] grams. 
(iii) Penalty option for violation involving 
[5] grams or more. 

(6) [56] grams or more of any mixture or substance 
cnntaining methamphetamine or any of its salts, isomers, 
or salts of isomers. 

(i) Penalty option for violation involving [56] grams 
or more, but less than [450] grams. 
(ii) Penalty option for violation involving [450] 
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grams or more, but less than [1] kilogram. 
(iii) Penalty option for violation involving [1] 
kilogram or more. 

(7) [10] kilograms or more of marijuana. 
(i) Penalty option for violation involving [10] 
kilograms or more, but less than [50] kilograms. 
(ii) Penalty option for violation involving [50] 
kilograms or more, but less than [100] kilograms. 
(iii) Penalty option for violation involving [100] 
kilograms or more.] 

(h) Except as authorized, a person may not knowingly or 
intentionally possess piperidine (1) with intent to manufacture a 
controlled substance; or (2) knowing, or having reasonable cause 
to believe, that piperidine will be used to manufacture a controlled 
substance. Authorizes imposition of a sentence, fine, or both. 

[(i)] Except as provided in subsection (j), a sentence for violation 
of (g) may not be suspended, deferred, or withheld. No release 
on parole prior to serving mandatory term of imprisonment.] 
[(j)] Upon motion by the defendant or state, the court may 
reduce or suspend the sentence of a convicted offender who 
substantially assists the enforcement of the Act. The arresting 
agency must be heard concerning the request. 

Section 402. Prohibited Acts B; Penalties (See pp. 149-152). 

(a) A person may not distribute or dispense a controlled substance 
in violation of § 308. 

(b) A person may not manufacture, distribute, or dispense a 
controlled substance as a registrant except as authorized by his or 
her registration. 

(c) A person may not refuse or fail to make, keep, or furnish records 
or documents. 

(d) A person may not refuse entry for inspection purposes. 

(e) A manufacturer, distributor, agent or employee who has 
reasonable cause to believe a violation will occur may not 
deliver a controlled substance. 

(f) A person may not knowingly or intentionally maintain, 
control, lease, or make available for use a building, vehicle, 
room or other structure which the person knows is used for 
illegal distribution activities. 

Detailed Summary 

• 

• 
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• 

• 
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rooms and other 
buildings (See also 
(h» 

(g) A person may not: 
(1) knowingly or intentionally maintain a place which the 
person knows is used for illegal manufacturing activities; 
(2) manage or control a building, room, or enclosure .and 
knowingly or intentionally lease or make available for use 
the property which the person knows is used for unlawful 
manufacturing activities. 

(h) No violation of (f) occurs if: 
(1) the person lacked knowledge of the unlawful presence 
of the violator; or 
(2) the person notified a law enforcement agency of the 
illegal conduct. 

(i) Violation of (g) is punishable by a sentence, fine, or both. 

0) Other violations are punishable by a sentence, fine, or both. 

Section 403. Prohibited Acts C; Penalties (See pp. 155-156). 

(a) A person may not knowingly or intentionally: 
(1) distribute, as a registrant, a Schedule I or II 
substance except pursuant to all order form; 
(2) use a false, revoked, or suspended registration number 
to obtain, manufacture, distribute, or dispense a controlled 
substance; 
(3) acquire a controlled substance by fraud, 
misrepresentation, deception, or subterfuge. 
(4) include false or fraudulent material information in, or 
omit material information from an application, report, or 
document. 
(5) possess a false or fraudulent prescription with intent 
to obtain a controlled substance. 

(b) Violation is punishable by a sentence, fine, or both. 

Section 404. Counterfeit Substances Prohibited; Penalty 
(See pp. 156-157). 

a) A person may not knowingly or intentionally manufacture, or 
deliver,or possess with intent to manufacture or deliver a controlled 
substance, container or label which bears the nC','1e or number of 
another manufacturer, distributor, or dispenser. 

(b) A person may not knowingly or intentionally distribute, possess, 
or make, without authorization, a thing designed to print or 
reproduce the name or mark of another person. 

(c) Violation is punishable by a sentence, fine, or both. 
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Section 405. Imitation Controlled Substances 
Prohibited; Penalty (See pp. 157-158). 

(a) A persall may not knowingly or intentionally deliver or possess 
with intent to deliver a controlled substance representing it to be a 
controlled substance. 

(b) A perSall may not knowingly or intentionally deliver, or possess 
with intent to deliver, a non-controlled substance: 

(1) intending it to be used or distributed as a controlled 
substance; or 

(2) under circumstances in which the person has reasonable 
cause to believe the non-controlled substance will be used 
or distributed as a controlled substance. 

(c) It is no defense to believe the non-controlled substance is 
a controlled substance. 

(d) Violation is punishable by a sentence, fine, or both. 

Section 406. Possession as Prohibited Act; Penalties 
(See pp. 161-162). 

• 

(a) An individual may not knowingly or intentionaily possess a 
controlled substance except pursuant to a valid prescription or order. • 

(b) Possession of [29] grams or more of a Schedule II 
substance is a [felony] and punishable by a sentence) fine, 
or both. 

(c) Possession of a Schedule III, IV, or V, substance is a 
[felony] [misdemeanor] and punishable by a sentence, fine, 
or both. 

(d) Possession of less than [29] grams of marijuana is a 
[misdemeanor] and punishable by a sentence, fine, or both. 

Section 407. Conspiracy; Penalty (See pp. 165-166). 

A person may not conspire to violate the Act. Violation is 
punishable by the same penalty provided for the offense that was 
the object of the conspiracy. 

Section 408. Solicitation; [Attempt;] Penalty (See p. 166) . 

(a) A person may not knowingly or intentionally, solicit, induce, 
or intimidate an individual to violate the Act. 

(b) A person may not attempt to violate the ACt.] 

Detailed Summary 

• 



- ------------------

• undercover (c) Violation is punishable by the same penalty as provided for the 
enforcement offense that was the object of the solicitation [or attempt]. 
strategies, such 
as reverse stings 

Section 409. Distribution to Individual Under Age 18; 
Distribution Near Schools or Colleges; Penalties 

(See pp. 169-171). 

(a) It is unlawful for an individual 18 years or older to distribute 
enhanced a controlled substance to an individual: 
punishment (1) under 18 years; and 
for selling (2) at least two years younger than the distributor. 
to children (3) Violation is punishable by imprisonment .and a fine 

not exceeding [two times] that otherwise provided. 

drug free (b) An individual may not violate Section 401 in, on, or within 
school zones [1,000 feet] of a school or public playground. 

enhanced Violation is punishable by imprisonment .and a fine not exceeding 
punishment [two times] that otherwise provided. 
helps shield 
children from (c) Repeat violations of (B) are punishable by a term of 
the evils of imprisonment not exceeding [three times] that otherwise authorized. 

• the drug trade, 
including the (d) It is no defense to (a) that the accused did not know the 
"easy money 11 individual's age. 
and 11 free life-
style" that (e) It is no defense to (b~ or (c) that the accused did not know the 
comes with distance involved. 
selling drugs 

[(f) (1) Sentence may not be suspended, deferred, or withheld; 
mandatory minimums; (2) Minimum term of imprisonment required; 
recommended by (3) No release on parole prior to serving mandatory term of 
White House imprisonment. ] 
Conference 

Section 410. Employment or Use of Individual 
Under 18 Years of Age in Drug Operations; Penalties 

(See pp. 171-173). 

(a) An individual 18 years or older may not knowingly 
or intentionally employ, use, persuade or otherwise entice an 
individual under 18 years to violate the Act or assist in avoiding 
detection or apprehension for a violation. 

enhanced (b) Violation is punishable by imprisonment illld a fine not 

• punishment for exceeding [two times] that otherwise authorized. 
using children 
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(c) Repeat violations are punishable by a term of 
imprisonment not exceeding [three times] that otherwise 
authorized. 

(d) Violation including individual under 15 years is 
punishable by an additional term of imprisonment and fine. 

(e) It.is ,no defense that the accused did not know the 
protected individual's age. 

[(t) (1) Sentence may not be suspended, deferred, or 
withheld; 

(2) Minimum term of imprisonment required; and 
(3) No release on parole prior to serving mandatory 
term of imprisonment.] 

Section 411. Continuing Criminal Enterprise; Penalty 
(See pp. 181-183). 

(a) Violation is punishable by imprisonment and a fine not exceeding 
[two times] that provided for the underlying offense. 

Person is engaged in a Continuing Criminal Enterprise if: 
(1) the person commits a felony; 
(2) the felony is part of a continuing series of 
two or more violations on separate occasions: 

(1) the person supervises five or more other 
individuals regarding the violations; and 
(2) the person receives substantial income or 
resources from the violations. 

(b) Repeat violations are punishable by a term of imprisonment not 
exceeding [three times] that otherwise authorized. 

[(c) (1) Sentence may not be suspended, deferred or withheld; 
(2) Minimum term of imprisonment required; and 
(3) No release on parole prior to serving mandatory 
term of imprisonment. 

Section 412. Money Laundering and Illegal Investment; Penalty 
(See pp. 189-190). 

(a) A person may not knowingly or intentionally receive, acquire, 
or engage in transactions involving proceeds known to be derived 
from a violation. 

Excludes transactions necessary to preserve a constitutional right to 

Detailed Summary 
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representation [but allows forfeiture of proceeds.] 

(b) A person may not knowingly or intentionally sell, transfer or 
make available anything of value to violate or further a violation of 
the Act. 

(c) A person may not knowingly or intentionally plan, organize, 
finance, or facilitate the transportation or transfer of proceeds the 
person knows are derived from a violation. 

(d) A person may not knowingly or intentionally conduct a financial 
transaction designed: 

(1) to conceal the ownership or control of proceeds 
the person knows are derived from a violation; or 
(2) to avoid a reporting requirement. 

(e) Violation is punishable by imprisonment, a fine, or both. 

Section 413. Second or Subsequent Offenses; Penalties 
(See p. 195). 

(a) Repeat violations of the Act are punishable by a term of 
imprisonment not exceeding two times that otherwise authorized and 
a fine not exceeding two times that otherwise authorized. 

(b) A repeat violation occurs if the offender has a prior final 
conviction for violation of a federal or state drug law. 

(c) Section inapplicable to Sections 406, 409(b), 410 (a), or 411. 

Section 414. Conditional Discharge for Possession 
as First Offense (See pp. 195-198). 

(a) A court may place an individual on probation requiring 
successful completion of an education or treatment and rehabilitation 
program if the individual: 

(1) is found guilty of a possession offense under § 406; or 
(2) tenders a plea of guilty, no contest, or similar plea to 
to the offense; and 
(3) has not been convicted of a state or federal drug offense 
within the past ten years. 

(b) Upon violation of probation, the court enters a conviction. Upon 
successful completion of the terms, the court dismisses the 
proceedings. Non public record of dismissal retained to determine 
individual's qualifications for this section at a later time. 

(c) Dismissal is a conviction only for purposes of setting bail 
or imposing additional penalties for second or subsequent 
convictions. Individual may not be held liable for peIjury or 
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giving a false statement for the failure to-admit the arrest, 
indictment, information or trial. Dismissal may occur only 
once with respect to an individual. 

[Section 415. Treatment Option for Violation of Act 
(See pp. 198-199). 

With the consent of the convicted drug offender and the appropriate 
treatment facility, the court may place the offender on probation 
which includes participation in a treatment program. 

(1) Treatment must be for the period the facility considers 
necessary. 
(2) Treatment or a combination of a sentence and probation 
including treatment may not exceed the maximum allowable 
sentence unless the offender consents. 
(3) Upon completion of treatment and other conditions, the 
court will terminate the probation. 
(4) Upon violation of the conditions, the court will revoke 
the probation.] 

Section 416. Assessment for Education and Treatment; 
Appropriation of Moneys (See pp. 203-204). 

(a) Convicted drug offenders and probationers under § 414 are 
assessed a fee for each offense in addition to other fines or 
assessments. Suggested range is [$500.00] to [$3,000.00]. 

(b) Assessments are to be collected in the same manner as 
[other fines, restitution] and forwarded to the [appropriate agency]. 

(c) Moneys collected are deposited into the drug abuse education 
and treatment fund. Fund moneys are appropriated on a continuing 
basis and are not subject to [state fiscal and appropriations 
restraints] . 

(d) Administering agency shall expend moneys only for education, 
prevention, and treatment services. Fund moneys may not supplant 
other funds. 

Section 417. Penalties Under Other Laws (See p. 207). 

Penalties and civil remedies under this Act are in addition to 
other penalties, remedies or sanctions authorized by law. 
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Section 418. Bar to Prosecution (See pp. 207-208). 

A conviction or acquittal under federal or another state's law for the 
same act is a bar to prosecution under this Act. 

ARTICLE V 

ENFORCEMENT AND ADMINISTRATIVE PROVISIONS 

[Section 501. Powers of Enforcement Personnel 
(See pp. 209-210). 

A designated offi..:er or employee may: 
(1) carry firearms to perform official duties; 
(2) execute and serve warrants, subpoenas, and summonses; 
(3) make warrantless arrests for offenses committed in the 
officer or employee's presence or if there is probable 
cause that a felony has been committed or is being 
committed; 
(4) seize property; and 
(5) perform other designated law enforcement duties.] 

Section 502. Administrative Inspection and Warrants 
(See pp. 210-216). 

(a) Controlled premises means places whc.re registrants or persons 
exempted from registration requirements ar($~ 

(1) required to keep records; or 
(2) permitted to hold, manufacture, process, sell, or 
otherwise dispose of controlled substances. 

(b) Issuance and execution of administrative inspection warrants. 
(1) Upon a showing of probable cause,_ a judge may issue 
a warrant authorizing administrative inspections of 
controlled premises and seizures of property. Probable cause 
exists if there is a valid public interest in enforcement of 
the Act or related rules. 
(2) A warrant may issue only upon an affidavit: 

1) of a designated officer or employee having 
knowledge of the alleged facts; 
2) sworn to before the [judge or magistrate]; and 
3) which establishes probable cause. 

The warrant shall specify the areas and type of property to 
be inspected and the purpose of the inspection. It must: 

1) state the grounds for its issuance and 
identify individuals who gave supporting 
affidavits; 
2) direct an authorized individual to execute 
it; 
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3) command the individual to inspect • 
designated areas and seize specified property; 
and 
4) require it to be served during normal 
business hours and designate to whom it must 
be retumed. 

(3) A warrant must be executed and returned within ten days 
of its date, unless the court orders otherwise. 

A copy of the warrant and a receipt must be given to the 
person from whom the property is taken. 

Written inventory must be taken upon prompt return of the 
property. 

1) Inventory must be taken in the presence of the 
individual executing the warrant and either the person 
from whom the property was taken or at least one 
other credible individual. 
2) Copy of the warrant is provided to the applicant 
for the warrant and the persoll from whom the 
property was taken. 

(4) A copy of the return and related papers shall be filed with 
the appropriate clerk of the court. 

(c) Administrative inspections of controlled premises. • 
(1) If authorized by a warrant, a designated officer or 
employee may conduct an administrative inspection. 
(2) If authorized by a warrant, a designated officer or 
employee may: 

(i) inspect and copy records; 
(ii) reasonably inspect the controlled premises and 
equipment, materials, and except as provided by 
paragraph (4), all other things therein which bear 
on a violation of the Act; and 
(iii) inventory controlled substances and obtain 
samples. 

(3) Inspections of books and records without a warrant and 
pursuant to an administrative subpoena are allowed. Also 
allowed are entries and administrative inspections without 
a warrant: 

(i) if the person in charge of the controlled premises 
consents; 
(ii) if there is imminent danger to health or safety; 
(iii) if there is reason to believe the mobility of a 
conveyance makes it impracticable to obtain a 
warrant; 
(iv) in other exceptional or emergency circumstances; 
(v) in other situations where a warrant is not • 
constitutionally required. 

Detailed Summary 



• 

• 

• 

(4) An inspection does not extend to financial, pricing or 
sales data, other than shipment information, unless the person 
in charge of the premises consents in writing. 

Section 503. Injunctions (See p. 216). 

(a) [Trial courts] may restrain or enjoin violations. 
(b) Defendant may demand a jury trial for a violation of an order 
under (a). 

Section 504. Cooperative Arrangements and Confidentiality 
(See pp. 216-21&). 

(a) The [appropriate person or agency] shall cooperate with federal 
and other state agencies in discharging responsibilities relating to 
controlled substances including: 

(1) exchanging information; 
(2) coordinating an,d cooperating in training programs; 
(3) cooperating with the Drug Enforcement Administration 
(DEA); and 
(4) conducting eradication programs. 

(b) Results, information, and evidence received by the DBA may 
be relied and acted upon in the exercise of regulatory 
responsibilities. 

(c) A practitioner is not required to reveal the name of a patient or 
research subject to the [appropriate person or agency] or in any 
proceeding. 

Section 50S. Burden of Producing Evidence; Liabilities 
(See pp. 218-219). 

(a) The state does not have to negate any exemption or exception 
in any pleading or proceeding under this Act. 

(b) No person is presumed to be the holder of an appropriate 
registration or order form issued under this Act. 

(c) Authorized government officials lawfully administering or 
enforcing this Act are immune from civil or criminal liability. 

Section 506. Judicial Review (See p. 219). 

Final decisions are subject to review pursuant to [State 
Administrative Procedure Act]. 
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Section 507. Education and Research (See pp. 219-223) . 

(a) The [appropriate person or agency] shall implement drug 
education programs and may: 

(1) promote better community recognition of drug abuse 
problems; 
(2) assist groups and organizations in helping reduce drug 

. abuse; 
(3) aid them in solving administrative and organizational 
problems; 
(4) evaluate drug education programs; 
(5) disseminate research results; and 
(6) help train law enforcement officials about abuse. 

(b) The [appropriate person or agency] shall encourage drug abuse 
research and may: 

(1) establish methods to assess effects of substances and 
their potential for abuse; 
(2) make studies and undertake programs to: 

(i) develop or modify approaches to strengthen 
enforcement of the Act; 
(ii) determine patterns of misuse and abuse; and 
(iii) improve methods for dealing with the misuse and 
abuse; and 

(3) enter into contracts to conduct drug abuse and misuse 
research or demonstrations, or special projects. 

(c) The [appropriate person or agency] may enter into contracts for 
educational and research activities without performance bonds. 

(d) The [appropriate person or agency] may authorize persons to 
withhold the names and identifying characteristics of research 
subjects. A person with authorization is not required to reveal 
the specified information in any proceeding. 

(e) The [appropriate person or agency] may authorize persons doing 
research to possess and distribute controlled substances. A person 
with authorization is not subject to prosecution for the specified 
acts. 

ARTICLE VI 

MISCELLANEOUS 

Section 601. Prospective Application. (See p. 225). 

• 

• 

This Act applies to violations of law, seiz~res and forfeitures, • 
proceedings and investigations occuring after its effective date. 
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civil action for 
treble damages 
against drug 
kingpins designed 
to dismantle the 
drug enterprise 

Section 602. Pending Proceedings (See pp. 225-226). 

(a) The Act is inapplicable to prosecutions occurring before its 
effective date except Article IV penalties do apply if they are 
less than those under prior law. 

(b) The Act is inapplicable to civil seizures or forfeitures and 
injunctive proceedings commenced before its effective date. 

(c) All pending administrative proceedings will be brought to a 
final detelmination in accordance with superseded laws. Substances 
controlled under superseded law but not scheduled under this Act 
are automatically controlled and must be included in the appropriate 
schedule. 

(d) The [appropriate person or agency] shall initially permit 
registrants under superseded laws to register under this Act. 

(e) This Act applies to actions and proceedings which occur 
following its effective date. 

Section 603. Continuation of Rules; Application to Existing 
Relationships (See p. 226). 

Orders and rules remain effective until modified, superseded, or 
repealed. Section 608 is inapplicable to rights and duties that 
matured, penalties that were incurred, and proceedings that were 
begun before the effective date of this Act. 

Section 604. Continuing Criminal Enterprise; Civil Action 
(See p. 22''1). 

(a) The [appropriate authority] may sue a person who violates 
Section 411 for three times the person's directly or indirectly 
acquired gross income and assets; and investigation and prosecution 
costs. 

(b) Standard of proof is preponderance of the evidence. 

[Section 605. Statute of Limitations (See p. 231). 

[Seven] years after the claim became known or should have 
become known. Statute tolled when: 

1) a party is out of state; 
2) a party is in confinement; or 
3) during criminal proceedings.] 
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Section 606. Uniformity of Application and Construction • 
(See p. 232). 

This Act shall be construed to promote uniformity. 

Section 607. Short Title (See p. 232). 

This Act may be cited as the Uniform Controlled Substances Act 
(1990). 

Section 608. Severability Clause (See p. 232). 

The invalidity of one provision does not affect other provisions. 

Section 609. Repeal (See p. 232). 

Section 610. Effective Date (See p. 232). 
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AMENDMENTS TO 

UNIFORM CONTROLLED SUBSTANCES ACT (1990) 

As Approved by the Executive Committee of the 
National Conference of commissioners 

on Uniform state Laws 

February 9, 1991 

AMENDMENT 1 

section 204 of the Act is amended to read: 

SECTION 204. SCHEDULE I. Unless specifically 

excepted by state or federal law or state or federal 

regulation or more specifically included in another 

schedule, the following controlled substances are listed 

in Schedule I: 

(1) any of the following synthetic opiates, 

including any, isomers, esters, ethers, salts, and salts 

of isomers, esters, and ethers of them that are 

theoretically possible within the specific chemical 

designation: 

(i) acetyl-alpha-methylfentanyl (N-[1-(1-

methyl-2-phenethyl) -4-piperidinyl] -N-phenylacetamid'e) ; 

(ii) "acetylmethadol; 

(iii) allylprodinei 

(iv) alphacetylmethadol; 

(v) alphameprodine; 

(vi) alphamethadol; 

1 
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3 

(vii) alpha-methyl fentanyl (N-[1-(alpha-methyl-

beta-phenyl)ethyl-4-piperidyl] propiananilide; 1-(1-

methyl-2-phenylethyl)-4-(N-propanilido) piperidine); 

4 (viii) alpha-methylthiofentanyl (N-[1-methyl-

5 2-(2-thienyl)ethyl-4-piperidinyl]-N-phenylpropanamide); 

6 (ix) benzethidine: 

7 (x) betacetylmethadol: 

8 (xi) beta-hydroxyfentanyl (N-[1-(2-hydroxy-2-

9 phenethyl)-4-piperidinyl]-N-phenylpropanamide); 

10 (xii) beta-hydroxy~3-methylfentanyl (other 

11 name: N-[1-(2-hydroxy-2-phenethyl)-3-methyl-4-

12 piperidinyl]-N-phenylpropanamide) ; 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

36 

(xiii) betameprodine; 

(xiv) betamethadol; 

(xv) betaprodine; 

(xvi) clonitazene; 

(xvii) dextromoramide; 

(xviii) diampromide; 

(xix) diethylthiambutene; 

(xx) difenoxin; 

(xxi) dimenoxadol; 

(xxii) dimepheptanol: 

(xxiii) dimethylthiambutene; 

(xxiv) dioxaphetyl butyrate; 

(xxv) dipipanone; 

(xxvi) ethylmethylthiambutene; 

2 
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1 

3 

(xxvii) etonitazene; 

(xxviii) etoxeridine; 

(xxix) furethidine; 

4 (XXX) hydroxypethidinei 

5 (xxxi) ketobemidonei 

6 (xxxii) .levomoramide; 

7 (xxxiii; levophenacylmorphani 

8 (xxxiv) 3-methylfentanyl (N-[3-methyl-l-(2-

9 phenylethyl)-4-piperidyl]-N-phenylpropanamide); 

10 (XXXV) 3-methylthiof~ntanyl (N-[3-methyl-l-(2-

11 thienyl)ethyl-4-piperidinyl]-N-phenylpropan~mide)i 

12 (xxxvi) morpheridine; 

13 (xxxvii) MPPP (1-methyl-4-phenyl-4-

14 propionoxypiperidine); 

15 

16 

17 

18 

(xxxviii) noracymethadol; 

(xxxix) norlevorphanol; 

(xl) normethadone; 

(xli) norpipanone; 

19 

20 

(xlii) para-fluorofentanyl (N-(4-fluorophenyl)­

N-[l-(2-phenethyl)-4-piperidinyl]-propanamide) ; 
. A 

21 

22 

23 

24 

25 

26 

(xli~i) PEPAP(1-(-2-phenethyl}-4-phenyl-4-

acetoxypiperidine); 

(xliv) phenadoxonei 

(xlv) phenampromide; 

(xlvi) phenomorphani 

(xlvii) phenoperidine; 

3 
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(xlviii" piritramide; 

(xlix) proheptazine; 

(1) properidine; 

4 (li) propiram; 

5 (Iii) racemoramide; 

6 (liii) thiofentanyl (N-phenyl-N-[1-(2-

7 thienyl)ethyl-4-piperidinyl]-propanamide)i 

8 (liv) tilidine; and 

9 (Iv) trimeperidine. 

10 (2) any of the following opium derivatives, 

11 including any salts 1 isomers, and salts of isomers of 

12 them that are ~~eoretically possible within the specific 

13 

14 

15 

16 

17 
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19 

20 
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25 

26 
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chemical designation: 

(i) acetorphine; 

(ii) acetyldihydrocodeine; 

(iii) benzylmorphine; 

(iv) codeine methylbromide; 

(v) coaeine-N-oxide; 

(vi) cyprenorphine; 

(vii) desomorphine; 

(viii) dihydromorphine; 

(ix) drotebanol; 

(x) etorphine, except hydrlochloride salt:; 

(xi) heroin; 

(xii) hydromorphinol: 

(xiii) methyldesorphine; 

4 
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(xiv) methyldihydromorphine; 

(xv) morphine methylbromide; 

(xvi) morphine methylsulfonate; 

(xvii) morphine-N-oxide; 

(xviii) myrophinei 

6 (xix). nicocodeine; 

7 (xx) nicomorphine; 

8 (xxi) normorphine; 

9 (xxii) pholcodine; and 

10 (xxiii) thebacon. 

11 (3) material, compound, mixture, or preparation 

12 containing any quantity of the following hallucinogenic 

13 substances, including any salts, isomers, and salts of 

14 isomers of them that are theoretically possible within 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

the specific chemical designation: 

(i) 4-bromo-2,5-dimethoxy-amphetamine (other 

names: 4-bromo-2,5-dimethoxy-alpha-methylphenethylamine; 

4-brom~-2,5-DMA); 

(ii) 2, 5-dimethoxyamphe'tamine (other names: 

2,5-dimethoxy-alpha-methylphenethylamine; 2,5-DMA); 

(iii) 4-methoxyamphetamine (other names: 4-' 

methoxy-alpha-methylphenethylaminei 

paramethoxyamphetamine, PMA); 

(iv) 5-methoxy-3,4-methylenedioxy amphetamine: 

5 
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(v) 4-methyl-2,S-dimethoxy-amphetamine (other 

names: 4-methyl-2,S-dimethoxy-alpha-

3 methylphenethylamine: DOM: and STP); 

4 (vi) 3,4-methylenedioxy amphetamine; 

5 (vii) 3,4-methylen~dioxymethamphetamine (MDMA); 

6 (viii) 3,4,5-trimethoxy amphetamine; 

7 (ix) bufotenine (other names: 3-(beta-

8 Dimethylaminoethyl)-5-hydroxyindole; 3-(2-

. 9 dimethylaminoethyl)-S-indolol; N, N-dimethylserotonin; 

10 s-hydroxy-N,N-dimethyltryptam±ne; mappine); 

11 (x) diethyltryptamine (other names: N,N-

12 Diethyltryptamine; DET); 

13 (xi) dimethyltryptamine (other names: DMT)i 

14 (xii) ibogaine (other names: (7-Ethyl-

15 6,6B,7,8,9,10,12,13-octahydro-2-methoxy-6,9-methano-5H-

16 pyrido [1', 2':1,2] azepine [S,4-b] indole; tabernanthe 

17 iboga) ; 
;. 

18 (xiii) lysergic acid diethylamide; 

19 .(xiv) marijuana; 

20 (xv) mescaline; 

21 (xvi) parahexyl (other names: 3-Hexyl-l-

22 hydroxy-7 , 8,9, 10-tetrahydro-6, 6, 9-trimethyl~-6H-

23 dibenzo(b,d,]pyran; synhexyl); 

24 (xvii) peyote {all parts of the plant 

25 classified botanically as Lophophora wil!iamsii LEmaire, 

26 whether growing or not, its seeds, any extract from any 

6 
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1 part of the plant, and every compound, salts, 

2 derivative, mixture, or preparation of the plant, or its 

3 seeds or extracts}; 

4 (xyiii) N-ethyl MDA; 

5 ~ ... ~ xr."~~~ (xix) N-ethyl-3-piperidyl benzilate; 

6 (xx) N-hydrpxy MDA; 

7 (xix~· (xxi.l. N-methyl-3-piperidyl benzilate; 

8 txxr (xxii) psilocybin: 

9 (xxi) Lxxiii) psilocyn: 

10 (xxii) (xxiv) tetrahydrocannabinols; 

11 (xxiii) (xxv) ethylamine analog of 

12 phencyclidine (other names:'N-ethyl-1~ 

13 phenylcyclohexylaminei (l-phenylcyclohexyl)ethylamine, 

14 N- (l-phenylcyclohexl) .ethylamine; cyclohexamine; PCE); 

15 

16 

17 

(xxiYr (xxvi) pyrrolidine analog of 

phencyclidine (other names: l-(l-phenylcyclohexyl)­

pyrrolidine; 'PCPy: PHP); afld 

18 

19 

23 

(~¥) Lxxvii) thiophene analog of phencyclidine 

(other names: 1-(1-(2-thienyl)-cyclohexyl]-piperidine, 

2-thienylanalog of phencyclidine; TPCP; TCP)~ i and 

21 

22 

23 

24 

25 

(xxviii) TCPy. 

(4) material, compound, mixture, or preparation 

containing a~y quantity of the following substances 

having a depressant effect on the central nervous 

system, including any salts, isomers, and salts of 

7 
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1 isomers of them that are theoretically possible within 

2 

3 

4 

the specific chemical designation: 

(i) mecloqualone; and 

(ii) methaqualone. 

5 (5) material, compound, mixture, or preparation 

6 containing any quantity of the following sUbstances 

7 having a stimulant effect on the central nervous system, 

8 including their salts, isomers, and salts of isomers: 

9 (i) fenethylline; a-fiEi 

10 (ii) N-ethylamphetamin~ L 

11 (iii) (+) cis-4-methylaminorexi and 

12 (iv) N,N-dimethvlamphetaminE. 

13 

14 

15 

AMENDMENT 2 

section 206 of the Act is amended to read: 

SECTION 206. SCHEDULE II. Unless specifically 

10 excepted by state or federal law or state or federal 

17 regulation or more specifically included in another 

18 schedule, the following controlled substances are listed 

19 in Schedule II: 

20 (1) any of the following substances, however 

21 manufactured: 

22 (i) opium and opium derivative, and any salt, 

23 compound, derivative, or preparation of opium or OpiUID 

24 derivative, excluding apomorphine, dextrorphan, 

8 
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1 nalbuphine, butorphanol, nalmefene, naloxone, and 

2 naltrexone, but including: 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

(A) raw opium: 

(B) opium extracts; 

(C) opium fluid: 

<p> powdered opium; 

(E) granulated opium; 

(F) tincture of opium; 

(G) codeine; 

(H) ethylmorphine; 

(I) etorphine hydrochloride; 

(J) hydrocodone; 

(K) hydromorphonei 

(L) metopon; 

(M) morphine; 

(N) oxycodone; 

(0) oxymorphone; and 

(P) thebaine; 

(ii) A salt, 'compound, derivative, or 

20 preparation that is chemically equivalent or identical 

21 with any of the substances listed in subparagraph (i), 

22 but not isoquinoline alkaloids of opium; 

23 

24 

(iii) Opium poppy and poppy straw; 

(iv) Coca leaves and any salt, compound, 

25 derivative, or preparation of coca leaves, including 

26 cocaine and ecgonine and their salts, isomers, 

9 
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2 

3 

4 

5 

derivatives, and salts of isomers and derivatives, and 

any salt, compound, derivative, or preparation that is 

chemically equivalent or identical with any of the 

substances listed in this subparagraph, but not 

including decolcainized 'coca leaves or extractions of 

6 coca leaves which do no't contain cocaine or ecgonine; 

7 and 

8 (v) Concentrate of poppy straw (the crude 

9 extract I:>f poppy straw in either liquid, solid, or 

10 powder form which contains the phenanthrene alkaloids of 

11 the opiUEl poppy); 

12 (2) any of the following synthetic opiates, 

13 

14 

15 

including any isomers, esters, ethers, s~lts, and salts 

of isomers, ester~, and ethers of them that are 

theoretic,ally possible within the specific chemical 

16 designati,on: 

17 (i) alfentanil; 

18 (ii) alphaprodine; 

19 (iii) anileridine; 

20 (iv) bezitramide; 

21 .(v) carfentanal: 

22 .evil dextropropoxyphene (non-dosage fo't'ms) i 

23 -~ (vii) dihydrocodeine; 

24 -~ (viii) diphenoxylate; 

25 -(-.rii) (ixl.. fentanyl; 

26 -(viii) i& iso'!llethadone: 

2.0 
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2 
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(.ix) (xi) levomethorphan: 

TxT (xii) levorphanol; 

(xi) (xiii) metazocine; 

(xii) (xiv) methadone; 

5 (xiii) (xv) methadone - Intermediate, 4-cyano-

6 2-dimethylamino-4,4-diphenyl butane; 

7 (xiv) (xvi) moramide - Intermediate, 2-methyl-

8 3-morpholino-l,1-diphenylpropane-carboxylic acid; 

9 f*¥t (xviii pethidine (meperidine); 

10 (w;i) (xviii) pethid~ne - Intermediate-A, 4-

11 cyano-l-methyl-4-phenylpiperidine i 

12 (~~~vii) (xix) pethidine - Intermediate-B, ethyl-

13 4-phenylpiperidine-4-carboxylate: 

14 (~iii) Lxx) pethidine - Intermediate-c, 1-

15 

16 

17 

18 

19 

20 

21 

22 

~3 

24 

25 

26 

methyl-4-phenylpiperidine-4-carboxylic acid: 

(lfix) (xxi) phenazocine; 

(xx) (xxii) piminodinei 

; (xxi) L~iii.l racemethorphan i 

(xxii, (xxiv) racemorphani and 

(xxiii) (xxv) sufentanil; 

(3) material, compound, mixture, or preparation 

containing any quantity of the following substances, 

their salts, isomers, or salts of isomers, having a 

stimulant effect on the central nervous system: 

(i) amphetamine; 

(ii) methamphetamine; 

11 
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(iii) phenmetrazine; and 

(iv) methylphenidate; 

(4) material, compound, mixture, or preparation 

containing any quantity of the following substances 

5 having a depressant effect on the central nervous 

6 system" incl uding any salts, isomers, and salts 0 f 

7 isomers of them that are theoretically possible within 

8 the specific chemical designation: 

9 (i) amobarbital: 

10 (ii) pentobarbital: 

11 (iii) phencyclidine: and 

12 (iv) secobarbital; 

13 (5) (i) dronabinol (synthetic) in sesame oil and 

14 

15 

encapsulated in a soft gelatin capsule in a federal Food 

and Drug Adm~nistration approved drug product «other 

16 names for dronabinol: (6aR-trans)-6a,7,8,10a-tetrahydro-

17 6,6,9-trimethyl-3-pentyl-6H-dibenzo [b,d]pyran-l-ol; 

18 (-)-delta-9-(trans)-tetrahydrocannabinol))i 

19 (6) nabilone «another name for n'abilone: (±)-

20 trans-3-(1,1-dimethylheptyl)-6,6a,7,8,10,10a-hexahydro-

21 1-hydroxy-6,6-dimethyl-9Hdibenzo[b,d]pyran-9-one)); and 

22 (7) material, compound, mixture, or preparation 

23 containing any quantity of the following sUbstances: 

24 (i) Immediate precursor to amphetamine and 

25 methamphetamine: phenyl acetone (other names: phenyl-~v-

12 
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7 
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10 

11 

12 

13 

• 14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

• 

propanone; P2P; benzyl methyl ketone; methyl ben~yl 
, 

ketone) ; 

(ii) Immediate precursors to phencyclidine: 

CA) I-phenylcyclo~exylamine; and 

(5) I-piperidinocyclohexanecarbonitrile 

(PCC). 

AMENDMENT 3 

section 210 of the Act is amended to read: 

SECTION 210. SCHEDULE IV. 

(a) Unless specifically excepted by state or 

federal law or state or federal regulation or more 

specifically included in another schedule, the following 

controlled substances ,are listed in Schedule IV: 

(1) a material, compound, mixture, or 

preparation containing any of the following narcotic 

drugs, or their salts calculated as the free anhydrous 

base or alkaloid, in limited quantities as set forth 

below: 

(i) not more than 1 milligram of difenoxin 

and not less than 25 micrograms of atropine sulfate per 

dosage unit; 

(iil dextropropoxyphene (dosage forms); and 

iii) (iii) dextropropoxyphene (alpha-(+)-4-

dimethylamino-l,2-diphenyi-3-methyl-2-propionoxybutane) ; 

13 
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1. (2) a material, compound, mixture, or 
-

2 preparation containing any quantity of the following 

3 substances having a depressant effect on the central 

4 nervous system, including any salts, isomers, and salts 

5 of isomers of them that are theoretically possible 

6 wit.."'l.in the: specific chemical designation: 

7 (i) alprazolami 

8 (ii) barbital; 

9 (iii) bromazepam; 

1.0 (iv) camazepam; 

11. (v) chloral betaine; 

12 (vi) chloral hydrate; 

13 (vii) chlordiazepoxide; 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

48 

(viii) clobazam; 

(ix) clonazepam; 

(x) clorazepate; 

(xi) clotiazepam; 

(xii) cloxazolam; 

(xiii) delorazepam; 

(xiv) diazepam; 

(xv) estazolam; 

(xvi) ethchlorvynol; 

(xvii) ethinamate; 

(xviii) ethyl loflazepate; 

(xix) fludiazepam; 

(xx) flunitrazepam; 

14 

• 

• 

• 



l. (xxi) flurazepam; 

2 (xxii) halazepam; 

• 3 (xxiii) haloxazolam: 

4 (xxiv) ketazolam: 

5 (xxv) loprazolam; 

6 (xxvi) lorazepam: 

7 (xxvii) lormetazepam; 

8 (xxviii) mebutamate; 

9 (xxix) medazepam; 

10 (xxx) meprobamate ;. 

II (xxxi) methohexital; 

12 (xxxii) methylphenobarbital (mephobarbital); 

13 (xxxiii) midazolam; 

14 (xxxiv) nimetazepam; 

• 15 (xxxv) nitrazepam.: 

16 (xxxvi) nordiazepam; 

17 (xxxvii) oxazepam; 

18 (xxxviii) oxazolam; 

19 (xxxix) paraldehyde; 

20 (xl) petrichloral; 

21 (xli) phenobarbital; 
. 

22 (xlii) pinazepam; 

23 (xliii) prazepami 

24 (xliv) quazepam; 

25 (xlv) temazepam; 

26 (xlvi) tetrazepam: and 

• 15 
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. 
1 (xlvii) triazolam: 

2 (3) a material, compound, mixture, or • 3 preparation containing any quantity of the following 

4 substance, including any salts, isomers, and salts of 

5 isomers of it that are theoretically possible: 

6 fenfluramine; 

7 (4) a material, compound, mixture, or 

8 preparation containing any quantity of the following 

9 substances having a stimulant effect on the central 

10 nervous system, including their salts, isomers, and 

11 salts of isomers: 

12 (i) cathine; 

13 ~ liil diethylpropion; 

14 (iii) fencamfamin; • 15 (iv) fenproporex; 

16 (ii) 1YL mazindol; 

17 (iii) (vi> pemoline (including 

18 organometallic complexes and chelates thereof); 

19 (iv) (vii) phentermine; 

20 fY+ (viii) pipradroli and 

21 ivi) 1ixl SPA. «-)-1-dimethylamino-l,2-

22 diphenylethane); 

23 (5) a material, compound, mixture, or 

24 preparation containing any quantity of the follow; '""Ie:" 

25 substance, including its salts: pentazocine. 

• 16 
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(b) The [appropriate person or agency] may exempt 

by rule any compound, mixture, or preparation containing 

a depressant substance listed in subsection (a) (2) from 

the application of all or part of this [Act], if the 

compound, mixture, or preparation contains one or more 

active medicinal ingredients not having a depressant 

effect on the central nervous system and the admixtures 

are in combinations, quantity, proportion, or 

concentration that vitiate the potential for abuse of 

the substances having a depressant effect on the central 

nervous system 0 

17 
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UNIFORM CONTROLLED SUBSTANCES ACT (J.990) 

PREFATORY NOTE 

• 

The Uniform controlled Substances Act (J.990) is 
designed to supplant the Uniform Controlled Substances 
Act adopted by the National Conference of commissioners 
on Uniform state Laws in 1970. The J.970 Uniform Act was 
designed to complement the federal Controlled Substances 
Act, which was enacted in 1970. Since 1970, several 
changes have been made to the federal act, particularly 
in 1984, 1986, and 1988. 

This Uniform Act was drafted to maintain 
uniformity between the laws of the several states and 
those of the federal government. It has been designed 
to complement the federal law and provide an ' 
interlocking trellis of federal'and state law to enable 
government at all levels to control more effectively the 
drug abuse problem. . 

The drug abuse problem has reached epidemic 
proportions. It encompasses almost every nationality, 
race, and economic level. It has moved from urban areas 
into suburban and rural communities, and has manifested 
itself in every state in the Union •. 

• 

\, 
" r 

• 

Much of this major increase in drug use and abuse • 
is.attributable to the increased mobility of our 
citizens and their affluence. Drugs clandestinely . 
manufactured or illegally diverted from legitimate 
channels in one part of a state are easily transported 
for sale to another pa~ of that state or even to 
another. state. Nowhere is this mobility manifested with 
greater impact than in the 'legitimate pharmaceutical 
industry. The lines of distribution of the products of 
tllis major national industry cross in and out of a state 
innumerable times during the manufacturing or 
distribution processes. To assure the continued free 
movement of controlled substances between states, while 
at the same time securing such states against drug 
diversion from leqitimate sources, it becomes critical 
to approach not only the control of illicit and . 
legitimate traffic in these substances at the national 
and international levels, but also to approach this 
problem at the state and local level on a uniform basis. 

A main objective of this Uniform Act is to 
continue a coordinated and codified system of drug 
control initiated with the federal act and the J.970 
Uniform Act. 
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The Act sats out the prohibited activities'in 
detail, but does not prescribe specific fines or 
sentences, this being left to the discretion of the 
individual states. It further provides law enforcement 
tools to improve investigative efforts and provides for 
education and training programs relating to the drug 
abuse problem. 

The Uniform Act updates and improves existing 
state laws and ensures leqislative and administrativ.e 
flexibility to enable ~he states to cope with both 
present and future drug problems. Because of the 
emphasis on control~ing drug use, members of the medical 
profession may hesitate to prescribe narcotic drugs 
where use of such drugs is warranted. This Act 
addresses this concern. Legitimate use of controlled 
sUbstances is essential for public health and safety, 
and the availability of these substances must be 
assured. At the same time, tQe illegitimate 
manufacture, distribution, and possession of controlled 
substances must be curtailed and eliminated. It is 
recognized that law enforcement may not be the ultimate 
solution to the drug abuse problem. It is hoped that 
present research efforts will be continued and 
vigorously expanded, particularly as they relate to the 
development of rehabilitation, treatment, and 
educational programs for addicts, drug dependent 
persons, and poten~ial drug abusers • 
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UNIFORM CONTROLLED SUBSTANCES ACT (1990) 

ARTICLE I 

DEFINITIONS 

SECTION lOl.DEFINITIONSe AS used in this [Act]: 

(1) "Administer," unless th~ context otherwise 

requires, means to apply a controlled substance, whether 

b~ injection, inhalation, ingestion p or any other means, 

directly to the body of a patient or research subject 

by: 

(i) a practitioner or, in the practitioner's 

presence, by the practitioner's authorized agent; or 

(ii) the patient or research subject at the 

direction and in the presence of the practitioner. 

(2) "Controlled substance" means a drug, 

substance, or immediate precursor included in Schedules 

I through V of' Article II. 

(3) (i) "controlled substance analog" means a 

substance the chemical structure of which is 

substantially similar to the chemical structure of a 

controlled substance listed in or added to Schedule ! or 

II and: 

(A) which has a stimulant 8 depressant, or 

hallucinogenic effect on ~e central nervous system 

substantially similar to the stimulant, depressant, or 
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hallucinogenic effect on the central nervous system of a 

controlled substance included in Schedule I or IIi or 

(B) with respect to a particular individual, 

which the individual represents or intends to have a 

stimulant, depressant, or hallucinogenic effect on the 

central nervous system substantially similar to the 

stimulant, depressant, or hallucinogenic effect on the 

central nervous system of a controlled substance 

included in' Schedule I or IIi but 

(ii) the term does not include: 

(A) a controlled substance; 

(B) a substance for which there is an 

approved new drug application; 

(C). a substance with respect to which an 

~~~ption is in effect for inv~stigational use by a 

particular person under Section 505 of the Federal 'Food, 

Drug, and cosmetic.Act [21 U.S.C.- 355] to thQ extent 

conduct with respect to the substance is permitted by 

the exemption; or 

(D) any substance to the extent not intended 

for human consumption before an exemption takes effect 

with respect ~o the substance. 

(4) "Deliver," unless the context otherwise 

requires, means to transfer a substance, actually or 

constructively, from one person to another, whether or 

not there is an agency relationship . 

4 
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(5) "Dispense" means to deliver a controlled 

substance to an ultimate user, patient, or research 

... 

subject by or pursuant to the lawful order of a ~ 
practitioner, including the prescribing, administering, 

packaging, labeling, or compounding necessary to prepare 

the substance for that delivery. 

(6) "Dispenser" means a practitioner who 

dispenses. 

(7) "Distribute" means to deliver other than by. 

administering or dispensing a controlled substance. 

(8) "Distributor" means a person who distributes. 

(9) "Drug" m;:!ans (i) a substance recognized as a 

drug in the officia~·United states Pharmacopoeia, 

National Formulary, or the ·official Homeopathic 

Pharmacopoeia of the united states, or a supplement to 

any of them; (ii) a substance intended for use in the 

diagnosis, cure, mitigation, treatment, or prevention of 

disease in individuals or animals; (iii) a substance, 

other than food, intended to affect the structure or a 

function of the body of individuals or animals; and (iv) 

a substance intended for use as a component of an 

article speci:fied in this paragraph" The t,erm does not 

include a device or its components, parts, or 

acoessories. 
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(1.0) "Drug Enforcement Administration" means the 

Drug Enforcement Administration of the united states 

Department of Justice, or its successor agency. 

(1.1.) "Immediate precursor" means a sUbstance: 

(i) that the [appropriate person or agency) has 

found to be and by rule has designate? to be the 

principal compound used, or produced primarily for use, 

in the manufacture of a controlled substance; 

(ii) that is an immediate chemical intermediary 

used or likely to be used in the manufacture of the 
I 

controlled substance; and 

(iii) the control of which is necessary to 

preyent, curtail, or limit the manufacture of the 

controlled sUbstance. 

(1.2) "Isomer" means an optical isomer, but in 

sections 1.01.(1.5) (v), 204(1.~ (xii) and (xxxiv), 

206{l.)Civ), and 401{b) (2) (ii) the term includes a 

geometric isomer; in sections 204(i) (viii) and (xlii), 

and 2l.0(a) (3) the term includes a positional isomer; and 

in Sections 204(1) (xxxv) and (3), and 208(a) (1) the term 

includes a positional or geometric isomer. 

(1.3) "Manufacture" means to produce, prepare, 

propagate, compound, convert,· or process a controlled 

substance, directly or indirectly, by extraction from 

substances of natural origin, chemical synthesis, or a 

combination of extraction and chemical synthesis, and 
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., 

includes packaging or repackaging of the substance or 

labeling or relabeling of its container. The term does 

not include the preparation, compounding, packaging, 

repackaging, labeling, or relabeling of a controlled 

substance: 

(i) by a practitioner as an incident to the 

practitioner's administering or dispensing of a 

controlled substance in the course of the practitioner's 

professional practice; or 

(ii) by a practition~r, or by the 

practitioner's authorized agent under the practitioner's 

supervision, for the purpose of I. or as an incident to, 

research, teaching, or chemical analysis and not for 

sale. 

• 

(14) "Marijuana" means all parts of the plant • 

·cannabis, whether growing or not; its seeds; the resin 

extracted from any part of the plant; and every 

compound, salt, derivative, mixture, or preparation of 

the plant, or its seeds or resin. The term does not 

include the mature stalks of the plant; fiber produced 

from the stalks; oil or cake made from the seeds of the 

plant; any other compound, salt, derivative, mixture, or 

preparation of the mature stalks, except resin extracted 

therefrom; fiber, oil, or cake; or the sterilized seed 

of the plant which is incapable of germination. 
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(1.5) "Narcotic drug" means any of the foL!.owing, 

however manufactured: 

(i) opium, opium derivative, and any derivative 

of either, including any salts, isomers, and salts of 

isomers of them that are theoretically possible within 

the specific chemical designation, but not isoquinoline 

alkaloids of opium; 

(ii) syntheti~ opiate and any derivative of 

synt~etic opiate, including any isomers, esters, ethers, 

salts, and salts of isomers, esters, and ethers of them 

that are theoretically possible within the specific 

chemical designation;' 

(iii) pappy straw and concentrate of poppy 

straw; 

(iv) ~oca leaves, except coca leaves and 

extracts of coca leaves from which cocaine, ecgonine, 

and derivatives of ecgonine or their salts have been 

removed; 

(v) cocaine, or any salt, isomer, or salt of 

isomer of cocaine; 

(vi) cocaine base; 

(vii) ecgonine, or any derivative, salt, 

isomer, or salt of isomer of ecgonine; and 

(viii) compound, mixture, or preparation 

containing any qu.anti ty of a substance listed in this 

paragraph • 
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(1.6) "Opiate" means a substance having an. 

addiction-forming or addiction-sustaining liability 

similar to morphine or being capable of conversion into 

a dru,g having addiction-forming or addiction-sustaining 

liability. The term includes opium, opium derivatives, 

and syn~~etic opiates~ The term does.not include, 

unless specifically scheduled as a controlled substance 

pursuant to section 201., the dextrorotatory isomer of 3-

methoxy-n-methylmorphinan and its salts 

(dextromethorphan). The term includes the racemic and 

levorotatory forms of dextromethorphan. 

(1.7) "opium poppy" means the plant of the species 

papaver somniferum L., except it~ seeds. 

• 

(1.8) "Person" means an individual, corporation, 

business ~rust, estate, trust, partnership, association, ~ 

joint venture, government or governmental subdivision or 

age~cy,. or any other legal or commercial entity. 

(1.9) "Poppy straw" means all parts, except the 

seeds, of the opium poppy, after mowing. 

(20) "Practitioner" means a physician, dentist, 

veterinarian, scientific investigator,. pharmacist, 

pharmacy, hospital, or other person licensed, 

registered, or' otherwise permitted, by this state, to 

distribute, dispense, conduct research with respect to, 

administer, or u::;e in tea~hing or chemical analysis I a 
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controlled sUbstance in the course of professional 

practice or research • 

(21) "Production," unless the context otherwise 

requires, includes the manufacturing of a controlled 

substance and the planting, cultivating, growing, or 

harvesting of a plant from which a controlled sUbstance 

is derived. 

(22) "state" means a state of the united states, 

the DistZ:'ict of Columbia, the Commonwealth of Puerto 

Rico, or a territory or insular possession subject to 

the jurisdiction of the united states. 

(23) "Ultimate user" means an individual who 

lawfully possesses a controlled substance for the 

individual's own use or for the use of a member of the 

individual's household or for administering to an animal 

owned by the individual or by a member of the 

individual's household. 

COMMENT 

Several provisions of the Uniform Controlled 
Substances Act (1990) are derived 'from the wording of 
the federal Controlled Substances Act. In most 
instances, deviations from the wording of the federal 
act are intended to improve readability, with,no change 
in substance. This Act does' not include a definition 
for such terms as "addict," "drug dependent person," or 
"habitual user." If a state chooses to use such a 
definition, the state should assure that the definition 
cannot be construed to include a patient using a 
controlled substance pursuant to the lawful'order of a 
practitioner. In parC"graph (2) "included" is used to 
refer to substances cont~olled on adoption of the Act 
(those substances Oflisted" in Sections 204, 206, 208, 
2~0, and 212) and to substances controlled under section 
501 and administrative action. The definition of 
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"controlled substance analog" is derived from the 
definition contained in the federal act, as added by the 
Anti-nrug Abuse Act of 1986, §§ 1201-1204 (the 
"Controlled Substance Analogue Enforcement Act of • 
1986"). "Deliver" and "delivery" apply to any substance 
so as to include imitation controlled substances. The 
definition of "drug" is derived from the Federal Food, 
Drug, and cosmetic Act, 21 U.S.C. 321(g) (1). The 
definition of "isomer" is taken from the federal 
Controlled Substanc·es Act, 21 U. s. C. 802 (14) • "Isomer" 
was added to the federal act in 1984, and amended in 
1986 and is fu~ther revised to reflect the use of the 
term in Sections 101(15) (v), 204(a) (1) (Xxxiv), 
208(a) (1), 210(a) (3) I and· 401(a) (1) (ii) (B). The 
definition of marijuana applies to all subtypes or 
species of Cannabis, regardless of the gross botanical 
characteristics of individual species, e.g., Cannabis 
sativa L., Cannabis americanus, Cannabis indica, and 
cannabis ruderalis .• 
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ARTICLE II 

STANDARDS AND SCHEDULES 

SECTION 201. AUTHORITY TO CONTROL. 

(a) The (appropriate person or agency] shall 

administer this (Act] and may add substances to or 

delete or reschedule substances listed in section 204, 

206, 208, 210, or 21.2 pursuant to tlie [insert 

appropriate state administrative procedures code 

section] • 

(b) In making a determination regarding a 

substance, the (appropriate person or agency] shall 

consider the following: 

(1.) the actual or relative potential for abuse; 

(2) the scientific evidence of its 

pharmacological effect, if known; 
. 

(3) the state of current scie~tific knowledge 

regarding the substance; 

abuse; 

(4) the history and current pattern of abuse; 

(5) the scope, duration, and significance of 

(6) -the risk ·to the public. health; 

(7) the potential of the sUbstance to produce 

psychic or physioloqical dependence liability; and 

(8) whether the sUbstance is an immediate 

precursor of a controlled substance • 

1.2 
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(c) The [appropriate person or agency] may 

consider findings of the federal Food and Drug 

Administration or the Drug Enforcement Administration as ~ 
prima facie evidence relating to one or ~ore of the 

determinative factors. 

(d) After considering the factors enumerated in 

subsection (b), the [appropriate person or agency] shall 

make findings with respect to the~ and adopt and publish 

a rule controlling the substance upon finding the 

substance has a potential for abuseo 

(e) The [appropriate person or agency], without 

regard to the findings required by subsection (d) or 

sections 203, 205, 207, 209, and 211 or the procedures 

prescribed by subsections (a) through (d), may add an 
immediate precursor to the same schedule in which the ~ 

controlled substance of. which it is an immediate 

precursor is placed or to any other schedule. If the 

[appropriate person or agency] designates a substance as 

an immediate precursor, substances that are precursors 

of the controlled precursor are not subject to control 

solely because they are precursors of the controlled 

precursor. 

(f) If a substance is designated, rescheduled, or 

deleted as a controlled substance under federal law, the 

[appropriate person or a~~cy] shall similarly treat the 

substance under this [Act] after the expiration of 30 
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--------------------------.-----

days from the date of publication in the Federal 

Register of a final order designating ,the substance as a 

controlled substance or rescheduling or deleting the 

substance or from the date of issuance of an order of 

temporary scheduling, under section 508 of the federal 

Dangerous Drug Diversion Control Act of 1984 [21 U.S.C. 

811(h)], unless within the 30-day period, the 

[appropriate person or agency] or an interested party 

objects to the treatment,of the substance. If no 

objection is made, the [appropriate person or agency] 

shall adopt and publish, without making the 

determinations or findings required by subsections (a} 

through (d) or section 20~, 205, 207, 209, or 211, a 

final rule treating the substance.' If an objection is 

made, the (appropriate person or agency] shall make a 

determin~tion with respect to the treatment of the 

substance as provided by subsections (a) through (d). 

Upon receipt of an objection to the treatment by the 

[appropria~e person or agency], the [appropriate person 

or agency] shall publish notice of the receipt of the 

objection, and action by the [appropriate person or 

~gency] under this [Act] is stayed until the 

[appropriate person or agency] adopts a rule as provided 

by subsection Cd). 

(g) The [appropriate person or agency], by rule 

and without regard to th~ requirements of SUbsections 
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(a) through (c), may schedule a substance in Schedule I, 

whether or not the substance is substantially similar to 

a controlled substance included in Schedule I or II, if 

the [appropriate person or agency] finds that scheduling 

of the substance on an emergency basis is necessary to 

avoid an imminent hazard to the public safety and the 

substance is not in any other schedule or no exemption 

or approval is in effect for the substance under section 

505 of the Federal Food, Drug, and cosmetic Act [21 

U.S.C. 355]. Upon receipt of notice under section 214, 

the [appropriate person or agency] shall initiate 

scheduling of the controlied substance analog on an 

emergency basis pursuant to this S!ubsection Q The 

scheduling of a substance under this subsec~ion expires 

• 

one year after the adoption of the scheduling rule. • 

With respect to the finding of an imminent hazard to the· 

public safety, the [appropriate person or agency] shall 

consider whether the'substance has been scheduled on a ~ 

temporary basis under federal law or factors set forth 

in sUbsections (b) (4), (5), and (6), and may also 

consider clandestine importation, manufacture, or 

distribution,.- and, if available, information concerning 

the other factors set forth in sUbsection (b). A rule 

may not be adopted under this sUbsection until the 

[appropriate person or agency] initiates a rulemaking 

proceeding under sUbsections (a) through (d) with. 
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respect to the sUbstance. A rule adopted under this 

subsection lapses upon the conclusion of the rulemaking 

proceeding initiated under subsections (a) through (d) 

with respect to the sUbstance. 

(h) Authority of the (appropriate person or 

aqency] t.o control under this sectiqn does not extend to 

distilled spirits, wine, malt beverages, or tobacco. 

COMMENT 

The Act vests the authority to administer its 
provisions .in the appropriate person or agency within 
the state. The "appropriate" person or agency should 
have expertise in law enforcement, pharmacology, and 
chemistry. The appropriate person or agency may ~e one 
or more persons, or one or more agencies, or a 
combination. The enacting state should designate that 
person or ageney that has the means to implement, 
enforce, and regulate the provisions of the Act. For 
example, authority could be vested in the Office of the 
Attorney General, a Department of Health, a Division of 
Public Safety, or such other agency within the state 
responsible for regulating and enforcing the drug laws • 
An alternative might be a division of authority whereby 
one agency might be responsible for controlling drugs 
under this Article, another agency might be designated 
to regulate the legitimate industry under Article III, 
and still another agency might be charged with 
enforcement. In any event, the ultimate authority for 
determining the appropriate person or agency is vested 
in the ena~ting state. 

This section sets out the factors to be consider.ed 
for the control and classification of drugs into five 
schedules. This classification achieves one of the main 
objectives of the Act, which is to create a coordinated, 
codified system of drug control and regulation. The Act 
follows the federal Controlled Substances Act and lists 
all of the controlled substances in five schedules that 
are identical with the federal law. Throughout the Act 
"listed" is used to refer to the controlled substances 
lis:;ed in the 'Act, while "included" is used ...... refer to 
substances controlled under authority of the Act but not 
necessarily "listed" in the Act. The Act is not 
intended to prevent a state from adding or removing 
SUbstances from the schedules, or from reclassifying 
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substances from one schedul.e to another i provided the 
proce~ures specified in this section are followed. 

The overall intent of this section is to create 
reasonable flexibility within the Act so that, as new 
substances are discovered or found to have an abuse 
potential, they can speedily be brought under control 
without constant resort to the legislature. This 
flexibility allows the laws to keep in step with new 
trends in drug abuse and new scientific information~ 
states should consider establishing a Scientific 
Advisory committee consisting of leading medical and 
pharmaceutical professionals to advise the appropriate 
person pr agency on control of sUbstances. 

Subsection (a) allows federal findings with 
respect to the substance to be the evidence of 
consideration of the relevant factors enumerated in 
subsection (a). 

Subsection (d) provides a process of action 
without resorting to'normal administrative procedure. 
The subsection provides that a rule is required to be 
adopted 'and published to similarly control a substance 
without objection and that the decision of the 
administering agency is final with respect to 
administrative action but is subject to judicial review 

• 

, as. provided by section 506. . The procedl.,lre also a'pplies 
to federal, temporary scheduling of a controlled • 
substance. states that would have a delegation of 
legislative authority problem may want to replace 
subsection Cd) with a sentence to this effect: "If a 
substance is designated, re~cheduled, or deleted as a 
controlled substance under federal law and notice 
thereof is given to the [appropriate person or agency], 
the [appropriate person or agency] shall initiate 
proceedings to control the substance under this [Act] 
pursuant to 'the procedures of (insert appropriate'state 
administrative procedures code section]." Changes to 
the schedules should be published so as to afford 
notice, and this is encouraged by the requirement in 
subsections (b) and (d) that the agency is to cause the 
rules to be published. 

," 

Subsection (e)' ,is intended to allow emergency 
scheduling and is based on similar temporary scheduling 
authority in the federal act, added'in 1984 and 
contained in 21 U.S.C. 811(h). The refctence to the 
scheduling on a temporary .. basis under federal law is 
intended to allow use of scheduling under the equivalent 
federal provision, 21 U.S.C. 8l1(h), as a factor in lieu 
of the three referenced factors in SUbsection (a). 
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Although the emergency rulemaking procedure may he 
initiated without regard to a regular rulemaking 
proceeding, the initiation of a regular rulemaking 
proceeding is a condition precedent to the adoption of 
an emergency rule. states may want to consider whether 
to allow a hearing under subsection (e) upon the request 
of an interested party, similar to that provided by 
subsection Cd). 

SECTION 202. NOMENCLATURE. The controlled 

substances listed in or added to the schedules in 

sections 204, 206, 208, 210, and 212 are listed or added 

by any official, common, usual, chemical, or trade name 

used. 

SECTION 203. SCHEDULE I TESTS_ 

(a) The [appropriate person or agency] shall add 

a substance to Schedule I upon finding that the 

substance: 

(1) has high potential for abuse; 

(2) has no currently accepted medical use in 

treatment in the United States; and 

(3) lacks accepted safety for use under medical 

supervision. 

(b) The (appropriate person or agency] may add a 

substance to-Schedule I without making the findings 

required by SUbsection (a) if the substance is 

controlled under Schedule I of the federal Controlled 

Substances Act by a federal agency as the result of an 

international treaty, convention, or protocol . 
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COMMENT 

With extreme reluctance the requirements for 
placing substances in the various schedules are being 
retained in substantially the form contained in the ~970 
Uniform Act and the federal Controlled Substances Act. 
The primary reason for the retention is that 
requirements for scheduling particular substances should 
parallel one another at the state and federal levels. 
The primary reason for the reluctance to retain the 
requirements is the fact that substances have been 
placed .on- schedules _without .. complying fully with the 
criteria ordinarily governing scheduling decisions. See 
Grinspoon v. Drug Enforcement Administration, 828 F.2d 
88~ (~st Cir. ~987); and National organization for the 
Reform of Marijuana Laws (NORMLl v. Drug Enforcement 
Administration, 559 F.2d 735 (D.C. eire ~977). 
Subsection (b) allows placement of a substance on the 
schedule without the necessity of the findings required 
by subsection (a),.if it is placed by a federal agency 
on the corresponding federal schedule pursuant to an 
international agreement. See 2'~ u.s •. c. 81~(d). As 
enacted in 1970 the federal act contained such a 
provision,' 21 U.S.CQ 811(d) (1), which was expanded in 
~978 with respect to application of the Convention on 
Psychotropic substances, 21 U.S.C. 811(d) (2). 

SECTION 204.. SCHEDULE I. Unless specifically 

excepted by state or federal law or state or· federal 

regulation or more specifically included in another 

schedule, the following controlled substances are listed 

in Schedule I: 

(1) any of the following synthetic opiates, 

including any isomers, esters, ethers, salts, and salts 

of isomers, ~sters, and ethers of them that are 

theoretically possible within the specific chemical 

designation: 

(i) acetyl-alpha~methylfentanyl (N-[~-(~­

m~thyl-2-phenethyl)-4-piperidinyl]-N-phenylacetamide); 
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(ii) acetylmethadol; 

(iii) allylprodine; 

(iv) alphacetylmethadol; 

(v) alphameprodine; 

(vi) alphamethadol; 

(vii) alpha-methyl fentanyl (N-[1-(alpha-methyl­

beta-phenyl)ethyl-4-piperidyl] propionanilide; 1-(1-

methyl-2-phenylethyl)-4-(N-propanilido) piperidine); 

(viii) alpha-methylthiofentanyl (N-[1-methyl-2-

(2-thienyl}ethyl-4-piperidinyl]-N-phenylpropanamide); 

(ix) benze'l::hidine; 

(x) betacetylmethadol; 

(xi) beta-hydroxyfen~anyl (N-(1-(2-hydroxy-2-

phenethyl) -4-piperidinyl] <-N-phenylpropanamide) ; 

(xii) beta-hydroxy-3-methylfentanyl (other 

name: N-( 1- (2-hydroxy-2-phenethyl) -3-me'thyl-4-

piperidinyl]-N-phenylpropanamide); 

(xiii) betameprodine; 

(xiv) betamethadol; 

(xv). betaprodine; 

(xvi) clonitazene; 

(xv.~i) dextromoramide; 

(xviii) diampromide; 

(xix) diethylthiambutenej 

(xx) difenoxin; 

(xxi) dimenoxadol; 
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(xxii) dimepheptanol; 

(xxiii) dimethylthiambutenei 

(xxiv) dioxaphetyl butyrate; 

(xxv) dipipanone; 

(xxvi) ethylmethylthiambutene; 

(xxvii) etonitazene; 

(xxviii) etoxeridine; 

(xxix) furethidine; 

(xxx). hydroxypethidine; 

(xxxi) ketobemidone; 

(xxxii) ievomoramidei 

(xxxiii) levophenacylmorphani 

("xxxiv) 3-methylfentanyl (N-[3-methyl-1.-(2-

phenylethyl)--4-piperidyl}-N-phenylpropanamide)i 

(xxxv) 3-methy~thiofentanyl (N-[3-methyl-1.-(2-

thienyl)ethyl-4-piperidinyl]-N-phenylpropanamide)i 

(xxxvi) morpheridinei 

T (xxxvii) MPPP (1-methyl-4-phenyl-4-

propionoxypiperidine); 

(xxxviii) noracymethadoli 

(xxxix) norlevorphanoli 

(xl) normethadonei 

(xli) norpipanonei 

(xlii) para-fluorofentanyl (N-(4-fluorophenyl)­

N-[l.-(2"-phenethyl) -4-pip~ridinyl] -pr.opanamide) ; 
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(xliii) PEPAP(l-(-2-phenethyl)-4-phenyl~4-

acetoxypiperidine)i 

(xliv} phenadoxonei 

(xlv) phenampromide; 

(xlvi) phenomorphan; 

(xlvii) phenoperidine; 

(xlviii) piritramidei 

(xlix) proheptazine; 

(1) properidine; 

(Ii) propiram; 

(Iii) racemoramide; 

(.liii) thiofentanyl (N-phenyl-N-[1-(2-

thienyl)ethyl-4-piperidinyl]-propanamide)i 

(liv) tilidine; and 

(Iv) trimeperidine • 

(2) any of the following opium derivatives, 

including any salts, isomers, and salts of·isomers of 

them that are theoretically possible within the specific 

chemical d'esignation: 

(i) acetorphine; 

(ii) acetyldihydz'ocodeinei 

(iii) benzylmorphine; 

(iv) codeine methylbromide; 

(v) codeine-N-Oxide; 

(vi) cyprenorph~ne; 

(vii) desomorphine; 
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(viii) dihydromorphine; 

(ix) drotebanoli. 

(x) etorphine, except hydrochloride salt; 

(xi) heroini 

(xii) hydromorphinoli 

(xiii) methyldesorphinei 

(xiv) methyldihydromorphine; 

(xv) morphine methyl~romide; 

(xvi) m~rphine methylsulfona~e; 

(xvii) morphine-N-oxide; 

(xviii) myrophinei 

(xix) nicocodeine; 

(xx) nicomorphinei 

(xxi) normorphine; 

. (xxii) pholcodine; and 

(xxiii) thebacon. 

(3) material, compound, mixture, or preparation 

containing any quantity of the following hallucinogenic 

substances, including any salts, isomers, and salts of 

isomers of them that are theoretically possible within 

the specific chemical designation: 

(i) .4-bromo-2,5-dimethoxy-amphetamine (other 

names: 4-bromo-2, 5.-dimethoxy-alpha-methylpq.enethylamine; 

4-bromo-2,5-DMA); 

(ii) 2,5-dimethoxyamphetamine (other names: 

2,5-dimethoxy-alpha-methylphenethylamine; 2,5-DMA); 
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(iii) 4-methoxyamphetamine (other names: 4-

methoxy-alph~-methylphenethylamine; 

paramethoxyamphetamine, PMA); , 

(iv) 5-methoxy-3,4-methylenedioxy amphetamine; 

(v) 4-methyl-2,5-dimethoxy-amphetamine (other 

names: 4-methyl-2,5-dimethoxy-alpha­

methylphenethylami,nej DOMj and STP) j 

(vi) 3, 4-'methylenedioxy amphetamine; 

(vii) 3, 4-methylenedioxylnethamphetamine (MDMA); 

(viii) 3,4', 5-trimethoxy amphetamine; 

( ix) buf,otenine (other names: 3 - (beta­

~~Dimethylamil1oethyl) -5-hYdroxyiild~lej 3- (2-

dimethylaminoethyl)-5-indolol; N, N-dimethylserotonin; 

5-hydroxy-N I N-diDlethyltryptamine; mappine); 

(x) diethyltryptamine (other names: N,N­

Diethyltryptamine; DET) ; 

(xi) dimethyltryptamine (ot~er names: DMT); 

(xii) ibogaine (other names: (7-Ethyl-

6,6B,7,8,9,10,12,13-octahydro-2-methoxy-6,9-methano-5H­

pyrido [1', 2':1,2] azepine [5,4-b] indole; tabernanthe 

iboga); 

(xi~i) lysergic acid diethylamide; 

(xiv) marijuana; 

(xv) mescaline; 
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(xvi) parahexyl (other names: 3-Hexyl-l­

hydroxy-7,8,9,lO-tetrahydro-6,6,9-trimethyl-6H­

dibenzo[b,d]pyran: synhexyl); 

(xvii) peyote (all parts of the plant 

classified botanically as Lophophora williamsii Lemaire, 

whether growing or not, its seeds, any extract from any 

part of the plant, and every compound, salts, 

derivative, mixture, or preparation of the plant, or its 

seeds or extracts); 

(xviii) N~ethyl-3-piperidyl benzilate; 

(xix) N-methyl-3-piperidyl benzilate; 

(xx) psilocybin: 

(xxi) psilocyn: 

(xxii) tetrahydrocannabinols; 

(xxiii) ethylamine analog of phencyclidine 

(other names: N~ethyl-l-phenylcyclohexylamine: (1-

phenylcyclohexyl)ethylamine,'N-(l­

phenylcyclohexl)ethylamine; cyclohexamine; PCE); 

(xxiv) pyrrolidine analog of phencyclidine 

(other names: l-(l-phenylcyclohexyl)-pyrrolidine: PCPYi 

PHP); and 

(xxvf thiophene analog of phencyclidine (other 

names: 1-[1-(2-thienyl)-cyclohexyl]-piperidine, 2-

thienylanaloq af phencyclidine; TPCP; TCP). 

(4) material, compound, mixture, or preparation 

containing any quantity of the following sUbstances 
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having a depressant effect on the central nervous 

system, including any salts, isomers, and salts of 

isomers of them that are theoretically possible within 

the specific chemical designation: 

(i) mecloqualone; and 

(ii) ~ethaqualone. 

(5) material, compound, mixture, or preparation 

conta·inin~f any quantity of the following SUbstances 

having a ~:;timulant effect on the central nervous system, 

including their salts, isomers, and salts of isomers: 

(i) fene·thyllinei and 

(ii) N-ethylamphetamine. 

COMMENT 

Schedule I reflects the substances controlled 
under Schedule I of the federal act, as published in 21 
CFR 1308.11 (April 1, 19~7), and updated through the 
February ~2, 1988, issue of the Federal Register. 
states that would not have a delegation of legislative 
authority problem may want to replace the specific 
listing of substances with an adoption of the.federal 
schedules by ·reference, with any deletions or additions 
determined appropriate by the state administrator, or to 
delete this section and rely on the state administrator 
to schedule a substance. 

Although peyote is listed as a Schedule I 
controlled substance in this Act and under Schedule I of 
the federal act, a separate federal regulation (21 CPR 
1307.31 (April 1, 1989» exempts the nondrug use of 
peyote in boria fide religious ceremonies of the Native 
American Church. In light of Employment Division v,. 
smitQ, 494 U.S. , 108 u.Ed. 2d 876, 110 S.ct. 1595 
(1990), st~tes should consider including in Schedule I 
an exception similar to that found in 21 CFR 1307.31. 
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SECTION 205. SCHEDULE II TESTS. 

(a) The [appropriate person or agency] shall add 

a substance to Schedule II upon finding that: 

(1) the substance has high potential for abuse; 

(2) the substance has. currently accepted 

medical use in treatment in the United States, or 

currently accepted medical use with severe restrictions; 

and 

(3) the abuse of the sUbstance may lead to 

severe· psychological or physi~al dependence. 
.-

(b) The [appropriate person or agency] may add a 

substance to Sch€dule II without making the findings 

required by sUbsection Ca) if the sUbstance is 

controlled under Schedule II of the federal Controlled 

• 

Substances Act by a federal agency as the result of an • 

international treaty, convention, or protocol. 

COMMENT 

Subsection (b) allows placement of a substance on 
the schedule without the necessity of the findings 
required by subsecti9n (a), if it is placed by a federal 
agency on the corresponding federal schedule pursuant to 
an international agreement. See 21 U.S.C. 811(d). As 
enacted in 1970 the federal act contained such a 
provision, 21 U.S.C. 811(d) (1), which was expanded in 
1978 with respect to application to the Convention on 
Psychotropic -·Substances, ·21 U.S.C. 811(d) (2). 

SECTION 206. SCHEDULE II. Unless specifically 

exce~ted by state or federal law or state or federal 

regulation or more specifically included in another 
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schedule, the following controlled substances are listed 

in Schedule II:' 

(1) any of the following substances, however 

manufactured: 

(i) Opium and opium derivative, and any salt, 

compound, derivative, or preparation of opium or opium 

derivative, excluding apomorphine, dextrorphan, 

nalbuphine, butorphanol, nalmefene, naloxone, and 

naltrexone, but including: 

CA) raw opium; 

(B) opium extracts; 

(e) opium fluid; 

(D) powdered opium; 

(E) granulated opium; 

(F) tincture of opium; 

(G) codeine; 

(H) ethylmorphine; 

(I) etorphine hydrochl~ride; 

(J) hydrocodone; 

(K) hydromorphone; 

(L) metopon; 

(.M) m.orphine; 

(N) 

(0) 

oxycodone; 

oxymorphone; and 

(P) thebaine;, 
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(ii) A salt, compound, derivative, or . 

preparation that is chemically equivalent or identical 

with any of the substances listed in subparagraph (i), ~ 
but not isoquinoline alkaloids of opium; 

(iii) opium poppy and poppy straw; 

(iv) Coca leaves and any salt, compound, 

derivative, or preparation of coca leaves, including 

cocaine and ecgonine and their salts, isomers, 

derivatives, and salts of isomers and derivatives, and 

any salt, compound, derivative, or preparation tha.t is 

chemically equivalent or identical with any of the 

substances listed in this subparagraph, but not 

including decocainized coca leaves or extractions of 

coca leaves which do not contain cocaine or ecgonine; 

and 

(v) Concentrate of poppy straw (the crude 

extract of poppy straw in either liquid, solid, or 

powder form which contains the phenanthrene a.lkaloids of 

the opium poppy); 

(2) any of the following synthetic opiates, 

including any isomers, esters,. ethers, salts, and salts 

of isomers, esters,' and ethers of them that are· 

theoretically possible within the specific chemidal 

designation: 

(i) alfentanil; . 

(ii) alphaprodine; 
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(iii) anileridine; 

(iv) bezitramide; 

(v) dihydrocodeine; 

(vi) diphenoxylate; 

(vii) fentanyl; 

(viii) isomethadonej 

(ix) levomethorphani 

(x) levorphanol; 

(xi) metazocine; 

. (xii) methadone; 

(xiii) methadone Intermediate, 4-cyano-2-

dimethylamino-4,4-diphenyl butane; 
0° .... 

(xiv) moramide - Intermediate, 2-methyl-3-

morpholino-l,l-diphenylpropane-carboxylic acid; 

(xv) pethidine (meperidine); 

(xvi) pethidine - Intermediate-A, 4-cyano-l-

methyl-4-phenylpiperidine; 

(xvii) pethidine - Intermediate-B, ethyl-4-

phenylpipe.ridine-4-carbQxylate; 

(xviii) pethidine - Intermediate-C, l-methyl-4-

phenylpiperidipe-4-carboxylic acid; 

(xi~) phenazocinej 

(xx) piminodinej . 

(xxi) racemethorphan; 

(xxii) racemorphan; and 

(xxiii) sufentanil; 
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(3) material, compound, mixture I or preparation 

containing any quantity of the following substances, 

their salts, isomers, or salts of isomers, having a 

stimulant effect on the central nervous sys·tem: 

(i) amphetamine; 

(ii) methamphetamine; 

(iii) phenmetrazine; and 

(iv) methylphenidate; 

(4) material, compound, mixture~ or preparation 

containing any quantity of the following substances 

having a depressant effect on the central nervous 

system, including any salts, isomers, and salts of 

is~mers of them that are theoretically possible within 

the specific chemical designation: 

(i) amobarbital; 

(ii) pentobarbital; 

(iii) phencyclidine; and 

(iv) secobarbital; 

(5) (i) dronabinoL (synthetic) in sesame oil and 

encapsulated in a soft gelatin capsule in a federal Food 

and Drug Administration approved drug product {{other 

names for dronabinol: {6aR-trans)-6a,7,8,10a-tetrahydro-

6,6,9-trimethyl-3-pentyl-6H-dibenzQ [b,d]pyran-1-o1; 

(-)-delta-9-(trans)-tetrahydrocannabinol»; 
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(6) nabilone «another n.ame for nabilone: (±)­

trans-3-(1,1-dimethylheptyl)-6,6a,7,8, 10, 10a-hexahydro -

1-hydroxy-6, 6-dimet~yl-9f.Idibenzo [b, d] pyran-9·-one) ) i and 

(7) material, c~mpound, mixture, or preparation 

containing any quantity of the following subs~ances: 

(i) Immediate precursor to amphetamine and 

methamphetamine: phenylacetone (other names: phenyl-w-

propanone; P2P; benzyl methyl ketone; methyl benzyl 

ketone); 

(ii) Immediate precursors to phencyclidine: 

(A) 1-phenylcyclohexylaminei and. 

(5) 1-piperidinocyclohexanecarbonitrile 

(PCC). 

COMMENT 

Sched~le II reflects the substances controlled 
under Schedule II of the federal act, ~s published in 21 
CFR 1308.12 (April 1, 1987), and updated through the 
April 1S, 1987, i~sue of the Federal Register. states 
~lat would not have a delegation of legislative 
authority problem may want to replace the specific 
listing of substances with an adoption of tfie federal 
schedules by reference, with any deletions or additions 
determined appropriate by the state administrator, or to 
delete this section and rely on the state administrator 
to schedule a substance. 

SECTION 207. SCHEDULE III TESTS. 

(a) The [appropriate person or agency] ~hall add 

a substance to Schedule III upon finding that: 

(1) ~he substance has a potential for abuse 

less than the substances included in Schedules I and IIi 
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___________________ It"~I.,.IU .. IIII_.... ______ _ 

(2) the substance has currently accepted 

medical use in treatment in the united states; and 

(3) abuse of the sUbstance may lead to moderate • 

or low physical dependence or high psychological 

dependence. 

(b) The [appropriate person or agency] may add a 

substance to Schedule III without making the findings 

required by subsection (a) if the substance is 

controlled under Schedule III of the federal Controlled 

Substances Act by a federal agency as the result of an 

international treaty, convention, or protocol. 

COMMENT 

Subsection (b) allows placement of a substance on 
the schedule without the necessity of the findings 
required by subsection (a), if it is placed by. a federal 
agency on-the corresponding federal schedule pursuant to 
an international agreement. See 2~ U.S.CG 8~~(d). As • 
enacted in ~970 the federal act contained such a 
provision, 2~ U.S.C~ 8~~(d) (~), which was expanded in 
~978 with respect to application to the Convention on 
Psychotropic Substances, 21 U.S.C. 811(d) (2). 

SECTION 208~ SCHEDULE III. 

(a) Unless specifically excepted by state or 

federal law or regulation or more specifically included 

in another schedule, the following controlled s~bstances 

are listed in Schedule III: 

(1) a material, compound, mixture, or preparation 

containing a:lY quantity of the following substances 

having a stimulant effect on the central nervous system, 
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including any salts, isomers, and salts of isomers of 

them that are theQretically possible within the specific 

chemical designation: 

(i) a compound, mixture, or preparation in 

dosage unit form containing any stimulant substance 

included in Schedule II and which was listed as an 

excepted compound 'on August 25, 1971, pursuant to the 

federal Controlled Substances Act, and any other drug of 

the quantitative composition shown in that list for 

those dnlgs or which is the s~me except for containing a 

lesser quantity of co~trolled substances; 

(ii) benzphetamine; 

(iii) chlorphentermine; 

(iv) clortermine; and 

(v) phendimetrazine; 

(2) a material, compound, mixture, or preparation 

containing any quantity of the following substances 

having a depressant effect on the central nervous 

system: 

(i) a compound, mixture, or Dreparation 

containing any of the following drugs or their salts and 

one or more other active medicinal ingredients riot 

included in any schedule: 

(A) amobarbital; 

(B) secobarbital; and 

(C) pentobarbital; 
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(ii) any of the following drugs, or their 

salts, in suppository dosage form, approved by the 

federal Food and Drug Administration for marketing only ~ 
as a suppository: 

(A) amobarbital; 

(B) secobarbital; and 

(C) pentobarbital; 

(iii) a substance containing any quantity of a 

derivative of barbituric acid or any salt of a 

derivative of barbituric acid; 

(iv) chlorhexadoli 

(v) glutethimide; 

(vi) lysergic ac~d; 

(vii) lysergic acid amide; 

(viii) methyprylon; 

(ix) sulfondiethylmethane; 

(x) sulfonethylmethane; 

(xi) sulfonmethane; and 

(xii) tiletamine and zolazepam or any of their 

salts (other names for a tiletamine-zolazepam 

combination product: Telazol; other names for 

tiletamine: 2"- (ethylamino) -2 - (2 -thienyl) -cyclohexanone; 

other names for zolazepam: 4-(2-fluorophenyl)-6,8-

dihydro-1,3,8-trimethylpyrazolo-[3,4-e][l,4]-diazepin~ 

7(1H)-one; flupyrazapon);-

(3) nalorphine; and 
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(4) a material, compound, mixture, or preparation 

containing any of the following narcotic drugs, or their 

salts calculated as the free anhydrous base or alkaloid, 

in limited quantities as set forth below: 

(i) not more than 1.8 grams of codeine per 100 

milliliters or not more than 90 milligrams per dosage 

unit, with an equal or greater quantity of an 

isoquinoline alkaloid of opium; 

(ii) not more than 1.8 grams of codeine per 100 

milliliters or not more than 90 milligrams per dosage 

unit, with one or more active, nonnarcotic ingredients 

in recognized therapeutic amounts; 

(iii) not more than 300 milligrams of 

dinydrocodeinone per 100 milliliters or not more than 15 

milligrams per dosage unit, with a fourfold or greater 

quantity of an isoquinoline alkaloid of opium; 

(iv) not more than 300 milligrams of 

dihydrocodeinone per 100 milliliters or not more than 15 

milligrams per dosage unit, with one or more active, 

nonnarcotic ingredients in recognized therapeutic 

amounts; 
.. 

(v).not more than 1.8 grams of dihydrocodeine 

per 100 milliliters or not more than 90 milligrams per 

dosage unit, with one or more active, nonnarcotic 

ingredients in recognizeq therapeutic amounts; 
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(vi) not more, than 300 milligrams of 

ethylmorphine per 100 milliliters or not more than 15 

milligrams per dosage unit, with one or more active, • 

nonnarcotic ingredient5 in recognized therapeutic 

amounts; 

(vii) not more than 500 milligrams of opium per 

100 milliliters or per 100 grams, or not more than 25 

milligrams per dosage unit, with one or more active, 

nonnarcotic ingredients in recognize~ therapeutic 

amounts; and 

(viii) not more than 50 milligrams of morphine 

per 100 milliliters or per J.OO grams wi.tli--one or more 
• • oJ • 

active, nonnarcotic ingredients in recognized 

therapeutic amo~ts. 

(b) The· [appropriate person or agency] .may exempt 

by rule a compound, mixture, or preparation containing a 

stimulant or depressant substance listed in subsections 

(a) (1) and (2) from the application of all or par~ of 

this [Act], if the compound, mixture, or preparation 

contains one or more active medicinal ingredients not 

having a stimulant or depressant effect on the central 

nervous system and the admixtures are in combinations, 

quantity, proportion, or concentration that vitiate the 

potential for abuse of the sUbstances having a stimulant' 

or depressant effect on the central nervous system . 
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COMMENT 

Schedule III reflects the substances controlled 
under Schedule III of the federal act, as published in 
21 CFR 1308.13 (April 1, 1987). States that ~!'Ould not 
have a delegation of legislative authority problem may 
want to replace the specific listing of substances with 
an adoption of the federal schedules by reference, with 
any deletions or additions determined appropriate by the 
state administrator, or to delete this section and rely 
on the state administrator to schedule a SUbstance. 

SECTION 209. SCHEDULE IV TESTS. 

(a) The [appropriate person or agency] shall add 

a substance to Schedule IV upon finding that: 

(1) the substance has a low potential for abuse 

relative to substances included in Schedule IIIi 

(2) the substa~ce has currently accepted 

medical ~se in treatment in the united States; and 

(3) abuse of 'the substance may lead to limit.ed 

physical d~pendence or psychological dependence relative 

to substances included in Schedule III. 

(b) The [appropriate person or agency] may add a 

substance to Schedule IV without ~~king the findings 

required by subsection (a) if the substance is 

controlled under Schedule IV of the federal Controlled 

Substances Act by a federal agency as t~e result of an 

international treatYr convention I or protocol. 

COMMENT 

Subsection (b) ;:tl,1.ows placement of a substanc~ on 
the schedule without ~he necessity of the findings 
required by SUbsection (a), if it is placed by a federal 
agency on the corresponding federal schedule pursuant to 
an international agreement. See 21 U.S.C. 811(d). As 
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enacted in ~970, the federal act contained such a 
prov~s~on, 21 U.S.C. 81~(d} (~), which was expanded in 
~978 with respect to application to the Convention on 
Psychotropic Substances, 21 U.S.C. 81~(d) (2). 

SECTION 210. SCHEDULE IV. 

(a) Unless specifically excepted by state or 

federal law or state or federal regulation or mare 

specifically included in another schedule, the fallowing 

controlled substances are listed in. Schedule IV: 

(1) a material, compound, mixture, or 

preparation containing any o~ the following narcotic 

drugs, or their ~alts calcul~ted as the free anhydrous 

base or alkaloid, in limited quantities as set forth 

below: 

(i) nat mare than 1 milligram of difenoxin 

• 

and nat less than 25 micrograms of atropine sulfate per ~ 

dosage unit; 

(ii) dextropropoxyphene (alpha-(+)-4-

dimethylamino-l,2-diphenyl-3-methyl-2-propionoxybutane) i 

(2) a material, compound, mixture, or 

preparation containing any quantity of the following 

substances having a depressant effect on the central 

nervous system, including any salts, isomers, and salts 

of isomers of them that are theoretically possible 

within the specific chemical designation: 

(i) alprazolam; 

(ii) barbital; 
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(iii) bromazepam; 

(iv) camazepam; 

(v) chloral betaine; 

(vi) chloral hydrate; 

(vii) chlordiazepoxide; 

(viii) clobazami 

(ix) clonazepami 

(x) clorazepatei 

(xi) clotiazepami 

(xii) cloxazolami. 

(xiii) delorazepami 

(xiv) diazepami 

(xv) estazolami 

(xvi) ethchlorvynoli 

(xvii) ethinamatei 

(xviii) ethyl loflazepatei 

(xix) fludiazepam; 

(xx) flunitrazepam; 

(xxi) flurazepam; 

(xxii) halazepam; 

(xxiii) haloxazolami 

(xxiv) ketazolam; 

(xxv) loprazolami 

(xxvi) lorazepami 

(xxvii) lormetazepami 

(xxviii) mebutamatei 
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(xxix) med~zepam; 

(xxx) meprobamate; 

(xxxi) methohexital; 

(xxxii) methylphenobarbital (mephobarbital)i 

(xxxiii) midazolami 

(xxxiv) nimetazepami 

(xxxv) nitrazepami 

(xxxvi) nordiazepami 

(xxxvii) oxazepam; 

(xxxviii) oxazola~; 

(xxxix) paraldehyde; 

(xl) petrichloral; 

(xli) phenobarbital; 

(xlii) pinaz~pam; 

·(xliii) prazepam; 

(xliv) quazepam; 

(xlv) temazep~m; 

(xlvi) tetrazepam; and 

(xlvii) triazol~; 

(3) a material, compound, mixture, or 
preparation ~ontaining any quantity of the following 

substance, including any salts, isomers, and salts of 

isomers of it that are theoretically possible: 

fenfluramine; 

(4) a material, ~ompound, mixture, or 

preparation conta~ning any quantity of the following· 
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substances having a stimulant effect on the central 

nervous system, including their salts, isomers, and 

salts of isomers: 

(i) diethylpropion; 

(ii) mazindol; 

(iii) pemoline (includi.ng organometallic 

complexes and chelates thereof); 

(iv) phentermine; 

(v) .pipradrol; and 

(vi) SPA «-)-1-dimethylamino-l,2-

diphenylethane); 

(5) a material, compound, mixture, or 

preparation containing any quarlti ty of the following 

substance, including its sa~ts: pentazocine. 

(b) The [appropriate person or agency] may exempt 

by rule any compound, mixture, or preparation containing 

a depressant substance listed in sUbsection (a) (2) from 

the application of all or part of this [Act]~ if the 

compound, mixture, or preparation contains one or more 

active medicinal ingredients not having a depressant 

effect on the central nervous system and the a~ixtures 

are in combinations, quantity, proportion, or 

concentration that vitiate the potential for abuse of 

the substances having a depressant effect on the central 

nervous system • 

42 

97 



98 

COMMENT 

Sch.adule IV reflects the substances controlled 
under Schedule IV of the federal act, as published in 21 • 
CFR 1308.14 (April 1, 1987). Stc1.tes that would not have 
a delegation of legislative authority problem may want 
to replace the specific listing of substances with an 
adoption of the federal schedules by reference, 'with any 
deletions or additions determined appropriate by the, 
state administrator, or to delete this section and rely 
on the state administrator to schedule a sUbstance. 

SECTION 211. SCHEDULE V TES'J~S. 

(a) The [appropriate person or agency] shall add 

a sUbstance to Schedule V upon :Einding that: 

(1) the substance has .a low potential for abuse 

relative to substances included in Schedule IV; 

(2) the substance has cu~rently accepted 

medical use in tre~tment in the~ united States; and 

(3) abuse of the substance may lead to limited 

physical dependence or psycholc)gical dependence relative • 

to the sUbstances included in Schedule IV. 

(b) The [appropriate peJ:"son or agency] may add a 

substance to Schedule V withou1: being required to make 

the findings required by sUbsec:::tion (a) if' the substance 

is controlled under Schedule V of the federal Controlled 

Substances Act by a federal agency as the result qf an 

international treaty, convention, or protocol. 

COMMENT 

Subsection (b) allows placement 01 a substance on 
the schedule without the.neces~;ity of the findings 
required by sUbsection (a), if it is placed by a federal 
agency on the corresponding federal schedule pursuant to 
an international agreement. See 21 U.S.C. B11(d). As 
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enacted in 1970 the federal act contained such a 
provision, 21 U.S.C. 811{d).{1), which was expanded in 
1978 with respect to application ·to the Convention on 
Psychotropic Substances, 21 U.S.C. 811{d) (2) • 

SECTION 212. SCHEDULE V. Unless specifically 

excepted by state or federal law or state or federal 

regulation or more specifically included in another 

schedule, the following controlled substances are listed 

in Schedule V: 

(1) a material, compound, mixture, or preparation 

containing any of the following narcotic drug and its 

salts: buprenorphine; 

(2) a compound, mixture, or preparation containing 

any of the following narcotic drugs, or their salts 

caLculated as the free anhydrou~ base or alkaloid, in 

limited quantities as set forth below, which also 

contains one or more nonnarcotic active medicinal 

ingredients in sufficient proportion to confer upon the 

compound, mixture, or preparation, valuable medicinal 

qualities other than those possessed by the narcotic 

drug alone: 

(i) not more than 200 milligrams of codeine per 

100 milliliters or per 100 grams; 

(ii) not more than 100 milligrams of 

dihydrocodeine per 100 milliliters or per 100 grams; 

(iii) not more than 100 milligrams of 

ethylmorphine per 100 milliliters or per 100 grams; 
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(iv) not more than 2.5 milligrams of 

diphenoxylate and not less than 25 micrograms of 

atropine sulfate per dosage unit; 

(v) not more than 100 milligrams of opium per 

100 millilit3rs or per 100 grams; and 

(vi) not more than 0.5 milligram of difenoxin 

and not less than 25 micrograms of atropine sulfate per 

dosage unit; and 

(3) a material, compound, mixture, or preparation 

containing any quantity of th~ following substances 

having a stimulant effect on the central nervous system, 

including their palts, isomers, and salts of isomers: 

(i) propylhexedrinei and 

(ii) pyrovalerone. 

COMMENT 

Schedule V reflects the sUbstances controlled 
under Schedule V of the federal act, as published in 21 
CFR 1308.15 (April 1,· 1987) and updated through the 
April 4, 1988, issue of the Federal Register. states 
that would not have a delegation of legislative 
authority problem may want to replace the specific 
listing of substances with an adoption of the federal 
schedules by reference, with any deletions or additions 
determined appropriate by the state administrator, or to 
delete this section and rely·on the state administrator 
to schedule a substance. 

SECTION 213. PUBLISHING OF SCHEDULES. The 

[appropriate person or agency] shall publish updated 

schedules annually 8 Failure to publish updated 
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schedu1es is not a defense in any administrative or 

judicial proceeding under this [Act]. 

COMMENT 

The administrative agency should distribute 
updated schedules to a11 registrants under the Act. 

SECTION 214. CONTROLLED SUBSTANCE ANALOG TREATED AS 

SCHEDULE I SUBSTANCE. A controlled substance analog, to 

the extent intended for human consumption, must be 

treated, for th~ purposes of this (Act], as a substance 

included in Schedule I. with~n [ ] days after the 

initiation of prosecution with respect to a controlled 

substance analog by indictment or information, the 0 . . 
(prosecuting attorney] shal~ notify the (appropriate 

person or agency] of ,informatiun relevant to em~rgency 

scheduling as provided for in section 201(g). After 

final determination that the controlled SUbstance analog 

should not be scheduled, no prosecution relating to that 

substance as a controlled substance analog may be 

commenced or continued. 

COMMENT 

This.section is based on section 203 of the 
federal Controlled Substances Act, 21 U.S.C. 813, as 
added by the-·.Anti-Drug Abuse Act of 1986, §§ 1201-1204 
(the "Controlled Substance Analogue Enforcement Act of 
1986"). Because a controlled SUbstance analog, as 
defined by section 101, is an unscheduled substance, the 
section provides for procedures to be initiated to 
schedule the analog ~s well as to prevent fUrther 
prosecution if the analog is found to be no.t appropriate 
for scheduling as a controlled substance~ 
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ANALYSIS 

SECTION 101. DEFINITIONS. 

SECTION 201. AUTHORITY To CONTROL. SUBSECTION (g) 

SECTION. 214. CONTROLLED SUBSTANCE ANALOG TREATED As SCHEDULE I 

Hypothetical 

Joe Cooker is a former college student with a rudimentary knowledge of chemistry 
and a keen interest in illegal drugs both from the standpoint of abuse and economic profit. 
One day Joe learns through friends that by making a simple alteration in the chemical 
structure of the controlled substance ABC, he can produce a legal substance that, because 
it is not listed on any "schedule" is non-controlled and legal. The new drug has the same 
or greater hallucinogenic effect on the central nervous system as the outlawed ABC. Joe 
and his friends invest in some laboratory equipment, set up a primitive lab in a garage, 
and begin manufacturing the new substance ABCX or "Utopia" in bulk quantities. No 
scientific studies of the physical or psychological cffects of ABCX on humans have ever 
been conducted. Indeed, no animal studies of any kind have taken place. ABCX has not 
been subjected to any of the controls by the FDA to protect the public, but Joe and his 
friends continue to manufacture and distribute ABCX in an indiscriminate manner. Soon 
public health officials are receiving reports of ABCX abusers needing medical and 
psychological treatment. Law enforcement officials are helpless to stop this activity because 
ABCX can't become a contro!led substance until the lengthy process for scheduling has 
been completed. 

The Statc of Justice where Joe resides, adopts an emergency scheduling provision 
similar to Section 201(g) of the UCSA (1990). The state scheduling agency initiates an 
"emergency scheduling" proce~ding with respect to ABCX by publishing a public notice. 
Joe and his cohorts catch win1" of this proceeding and simply begin to produce a new and 
even more dangerous analog of the controlled substance ABC which they dub ABCZ or 
"Eros." Six months later, when the state completes the emergency scheduling of ABCX, 
there is none being produced or sold on the street. Nearly a year later, law enforcement 
personnel have identified the new substance as ABCX and, once again, the state initiates 
"emergency scheduling" proceedings. Joe and his cohorts merely create another variation 
on the chemical structure of ABC and remain in business fully obUvious to the public 
health consequences of their activities. 

Analysis 

Unless the State of Justice enacts an "analog" statute similar to Section 101(3) antl 
Section 214 of the UCSA (1990), this scenario may be played out indefinitely. Indeed, such 
scenarios were common prior to the 1986 enactment of the federal "analog" statutes. As 
set forth below, the UCSA (1990) provisions are narrower than the federal provisions, 
provide full protection for legitimate scientific research and for use of analogs for purposes 
other than hunum consumption. They also provide safeguards against improper 
prosecution for mere accidenta~ production of a controlled substance analog and they 
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insure that the final determination of whether an analog is to be treated as a controlled 
substance is made by the appropriate state scheduling agency. 

In 1986, congress reported that "fentanyl" analogs: had resulted in over 100 drug 
overdoses because they were more than 3,000 times more potent than the heroin molecule 
on which they were based. Moreover, one designer drug -- MPPP, an analog of Demerol 
(meperidine) bad been marketed with processing impurities (MPTP) which caused almost 
total paralysis in dozens of users because of a suspected link between MPTP and 
Parkinson's disease. At least 400 additional persons had been identified as being at serious 
risk of developing Parkinson's disease because of their exposure to these impurities. There 
was, at the time, no provision under the UCSA (1970) or under federal law for prosecuting 
those responsible for the manufacture and sale of such uncontrolled substances. 

Makers of "designer drugs," operating out of Illicit laboratories, chemically alter a 
controlled substance by making a very slight alteration in the chemical structure of the 
controlled substances in order to produce a new, uncontrolled -- and therefore "legal" -
- substance which produces an effect on the central nervous system nearly identical to that 
produced by the controlled substance on which it is based. Such "designer drugs" Were 
originally produced in a successful effort to evade the drug laws. The new substances were 
produced more quickly than the Drug Enforcement Admin~stration (DEA) could add them 
to the schedules of controlled substances; thus, the manu.facture, distribution, and use of 
these "designer drugs" were not illegal under either federal or state drug laws. Moreover, 
each time DEA completed scheduling proceedings, the illicit chemists merely made another 
variation in the chemical structure and invented a new, uncontrolled designer drug. 

• 

There was nothing in the UCSA (1970) which would allow states to deal effectively • 
with the "designer drug" problem in an expedited manner. Indeed all a state scheduling 
agency could do was to initiate formal scheduling proceedings with respect to the substances 
which might consume months or even years during which the traffickers of designer drugs 
could ply their trade at will without any concern for the public health effects of their 
products. Section 201(g) of the USCA (1990) seeks to rectify this situation by vesting state 
agencies with "emergency scheduling authority" which allows for the temporary placement 
of a substance in Schedule I based upon an expedited determination that such action is 
neces~ary to "avoid an imminent hazard to the public health." This "tempOrai"y 
scheduling" would expire at the end of one year. Moreover, a "temporary scheduling" 
order may not be made unless the state agency also initiates formal scheduling proceedings 
under Section 201(a) with respect to the substance. 

Section 201(g) of the USCA (1990) is similar to the "emergency scheduling" 
provision under federal law, which is codifierl. as 21 U.S.C. SII(h). This provision was 
enacted in 1984 as part of the initial federal response to the \I designer drug" problem. It 
authorized the Attorney General to place a substance in Schedule I on a temporary basis 
in order to avoid an "imminent hazard to the public safety," after a 30-day public notice 
period. This "emergency scheduling" order would expire at the end of one year unless 
extended for a six-month period during the pendency of formal scheduling proceedings. 
The legislative history of this provision made clear that its purpose was II to protect the 
public from drugs of abuse that appear in the illicit drug traffic too rapidly to be effectively 
handled under the lengthy routine scheduling procedures. II S. Rep. No. 225, 98th Cong., 
2d Sess., at 264, reprinted in [1984] U.S. Code Congo & Ad. News 3182, 3446. However, • 
even this "emergency scheduling" authority proved ineffective in stemming the tide of 
1\ designer drugs." 
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Indeed, a congressional report noted in 1986 that: 

DEA in the course of its investigation has found a very small number 
of illicit chemists have been very carefully developing new drugs to stay 
ahead of DEA's scheduling actions. As a consequence, even with tbe 
emergency scheduling authority [of 21 u.s.e. 811 (b)(l)], the public remains 
.aLrlsk, and dangerQus chemists are able to escape prosecution due to the 
following factors. First, there is an enormous number of drugs which can yet 
be developed. Second, there is an unavoidable delay in discovering that such 
drugs are being distributed. Third, there is the unavoidable obstacle of 
establishing that these drugs are being abused and pose an imminent threat 
to the public health. Finally, there is the [lapse] of time needed to undertake 
and complete action to control the drugs. The only way to effectively protect 
the public is to investigate and prosecute these chemists... prior to formal 
control of the drugs. 

H.R. Rep. No. 848, 99th Cong., 2d Sess., at 5 (1986) (emphasis added). 

Section 101(3)(i) and Section 214 of the UCSA (1990) represent a reasonable and 
measured I'~sponse to the problems noted by Congress in the foregoing passage. They 
would allow for prosecution of "designer drug" cases, in limited circumstances, prior to the 
completion of any "emergency" or routine scheduling proceeding. First, Section lOl(3)(i) 
limits the definition of "controlled substance analog" to substances which: 

(1) are substantially similar to the chemical structure of a cuntrolled 
substance in Schedule I or II; and 

(A) which have a stimulant, depressant or hallucinogenic effect on 
the central nervous system that is substantially similar to the effect 
of a controlled substance in Schedule I or ll; m: 
(B) with respect to a particular indj::vidual, which the individual 
represents or intends to have a stimulant, depressant, or 
hallucinogenic effect on the central nervous system substantially 
similar to that of a controlled SUbstance in Schedule I or ll. 

The definition specifically excludes any substance (1) which is already a controlied 
substance; (2) which is subject to an 2pproved new drug application; (3) which is subject 
to an exemption for investigational use by a particular person to the extent of conduct that 
is pursuant to that exemption; and (4) which is not intended for human consumption before 
such an exemption takes effect with respect to the substance. Moreover, Section 214 
specifically provides that a controlled substance analog may only be treated as a substance 
included in Schedule I "to the extent [it is] intended for human consumption." 

It is important to note, first of all, that the exceptions specified in Section 101(3)(0 
insure that no prosecution is brought because of use of controlled substance analogs for 
legitimate sci~ntific research or for purposes other than human consumption. This is as it 
should be since the motivating concerns behind these provisions are to protect the public 
health and safety and to allow for prosecution only of those unauthorized "chemists" and 
their" clients" who intentionally produce, distribute, and use" designer drugs 'I for purposes 
of human consumption. Likewise, this provision would not allow prosecution for the 
production of a controlled substance analog which was produced accidentally during the 
course of chemical research because such an "accidental analog" would not be produced 
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for purpose of human consumption. (Such a prosecution would also be barred by the 
requirements in the controlled substance offense provisions that an offense be committed • 
"knowingly or intentionally. ") Equally important is the fact that this provision would apply 
.o.nIl. to substances which are structurally similar to a controlled substance in Schedule I or 
ll.Jllld. which are either substantially similar in their pharmacological effect or which are 
iniended or have been represented by the defendant to have such a substantially similar 
effect. 

Moreover, the USCA (1990) contains safeguards against unfair prosecution and 
conviction even in the limited class of cases which falls within the scope of the statutes. 
Section 214 ~ a prosecutor to notify the state scheduling agency of information 
relevant to "emergency scheduling" of a controlled substance analog within a certain 
number of days after initiating a prosecution with respect to that analog. Section 201(g) 
specifies that the state agency must initiate an "emergency scheduling" proceeding upon 
receipt of such notice. More importantly, Section 214 specifically provides that no 
prosecution relating to an analog may continue or take place following a final determination 
by the state agency that the substance should not be scheduled. Thus, the statutes insure 
that the final determination of what should be treated as a controlled substance will be 
made by the agency possessing the t'xpertise to make such determinations scientifically and 
objectively. 

It is also very important to note that the UCSA (1990) is much narrower than the 
comparable provisions of the Federal Controlled Substance Analogue Enforcement Act of 
1986, which Congress enacted as Subtitle E of the Anti Drug Abuse Act of 1986. The 
federal provisions, which are codified as 21 U.S.C. 802(32) and 813, resemble the UCSA • 
(1990) in that they limit prosecutions only to cases involving analogs intended for human 
consumption and contain definitional exceptions which safeguard legitimate scientific 
research and production or use of analogs fol' purposes other than human. consumption. 
However, where the USCA (1990) allows only two alternative theories of prosecution (i.e., 
the state must show in all cases that the analog has a chemical structure that is 
substantially similar to a controlled substance in Schedule I or D...and. must also show either 
that the analog, in fact, has a pharmacological effect that is substantially similar to that of 
a controlled substance in Schedule I or n or that the analog was represented or intended 
to have such a substantially similar effect by the particular defendant), the fedt:l'al 
provisions allow three alternative and greatly simplified theories of prosecution. 

Thus, a person may be convicted of an analog offense under the federal provisions 
if the government establishes.e.i..tW (1) that the alleged "analog" is substantially similar in 
structure to a controlled substance in Schedule I or II; (2) that the "analog" has a 
substantially similar pharmacological effect on the central nervous system as a controlled 
substance in Schedule I or ll; m: (3) that the "analog" has been represented or intended 
to have such a substantially similar effect by the particular defendant in a case. See 21 
U.S.C. 802(32)(a). 

Thus there is no requirement Ulider the federal provisions, as there is under the 
UCSA (1990), that an analog be shown to be substantially similar in chemical structure to 
a controlled substance in Schedule I or n in every case. Moreover, the federal statute~ 
D2L require a prosecutor to notify the DEA of information relevant to "emergency 
scheduling" proceedings with respect to a particular substance after an analog prosecution • 
is initiated based upon that substance, and does not provide that an analog prosecution 
shall not commence or continue if DEA makes a final determination not to schedule a 
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controlled substance . 

It should be noted that the federal analog provisions are being used extensively -
- and with considerable success -- by federal prosecutors. A unanimous panel of the 
United States Court of Appeals for the Fifth Circuit upheld the federal statute against a 
vagueness challenge in a prosecution involving MDMA. See United States v. Desurra, 865 
F.2d 651 (5th Cir. 1989). 

Finally, it is simply specious to claim, as some have, that enactment of either the 
analog provisions or the emergency scheduling statute would violate the ex post facto clause. 
None of the sections would authorize prosecution for activities involving analog substances 
which occur prior to their enactment by the states. Once the analog provisions are 
adopted, it would thereafter be illegal to manufacture, distribute or possess "controlled 
substance analogs" for purposes of human consumption with the exception of legitimate 
scientific research. Similarly, once a substance is added to Schedule I on an "emergency 
basis" it will thereafter be illegal to manufacture, distribute or possess the substance at least 
during the term of the emergency scheduling order. Furthennore, once the USCA (1990) 
is enacted, persons will be on fair notice of what the law requires for the reasons previously 
stated. 

To summarize, there is no provision in the UCSA (1970) to de1.lI with the "designer 
drug" problem. Thus, state law enforcement officials are powerless in combatting the 
manufacture and abuse of such "uncontrolled" substanc~s. Section 201(g) of the UCSA 
(1990) would go part of the way toward resolving this problem by giving state scheduling 
agencies authority to do "emergency scheduling" of substances on a temporary basis to 
avoid "an imminent hazard to the public safety. n Section 101(3) and Section 214 of the 
UCSA (1990) would give state and local law enforcement personnel the power to bring 
"analog" prosecutions in limited numbers of cases while at the same time, protecting 
legitimate scientific research and use of analogs for purpose other· than human 
consumption. Finally, these provisions would provide adequate safeguards against criminal 
prosecution for the accidental production of a controlled substance .analog and would insure 
that the final determination of whether an analog should be treated as a controlled 
substance be made by the state scheduling agency . 
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ARTICLE III 

REGULATION OF MANUFACTURE, DISTRIBUTION, AND 

DISPENSING OF CONTROLLED SUBSTANCES 

SECTION 301. RULES. The [appropriate person or 

agency] may adopt rules and charge reasonable fees 

relating to the registration and control of the 

manufacture, distribution, and dispensing of contr0lled 

substances in this State. 

COMMENT 

This section permits. a state to cover the costs of 
actual registration and control by charging. reasonable 
fees. However, the section does not permit a state to 
charge exorbitant fees as a means of fully implementing 
the regulatory provisions of the Act and thereby 
avoiding the need for additional state appropriations. 

SECTION J 02.. REGISTRATION REQUIREMENTS • 

(a) A person who manufactures, distrib~tes, or 

dispenses a controlled subst~nce within this state or 

who proposes to engage in the manufacture, distribution, 

or dispensing of a controlled substance within this 

state, shall obtain annually a registration issued by 

the (appropriate person or agency] in accordance with 
-

rules adopted' by the (appropriate person or agency]. 

(b) A person registered by the [appropriate 

person or agency] under thio (Act] to manufacture, 

distribute, dispense, or-conduct research with 

controlled substances may possess, manufacture, 

47 

109 



110 

distribute, dispense, or conduct research with those 

substances to the extent authorized by the registration 

and in conformity with this Article. 

(c) The following persons need not register and 

may lawfully possess controlled substances under this 

[Act]: 

(1) an agent or employee of a registered 

manufacturer, distributor, or dispenser of a controlled 

substance if the agent or employee is acting in the 

usual course of business or ~ployment; 

(2) a common or contract carrier or 

warehouseman, or an employee thereof, whose possession 

of any controlled substance is in the usual course of 

business or employment; ·and 

(3) an ultimate user or a person in. possession 

of a controlled substance pursuant to a lawful order of 

'a practitioner or in lawful possessi~n of a substance 

included in Schedule v. 

(d) The [appropriate person or agency] by rule 

may waive the requirement for registration of certain 

manufacturers, distributors, or dispensers upon finding 

it consistent with the public health and safety~ 

(e) A separate registration is required for each 

principal place of business or professional practice 

where the applicant manufactures, distributes, or 

dispenses controlled substances. 
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(f) The [appropriate person or ag~ncy] may 

inspect the establishment of a registrant or applicant 

for registration in accordance with rules adopted by the 

[appropriate person or agency]. 

COMMENT 

This section requires any person who engages in, 
or· intends to- engage in, manufacturing, distributing, or 
dispensing of controlled sUbstances to be registered by 
the state. Practitioners who administer, as that term 
is defined in section 101(1), or who prescribe, will be 
required to register; however, under 'subsequent sections 
they may be exempt from the record-keeping requirements. 
By registering every individual dealing with controlled 
substances, the state will know who is responsible for a 
substance and who is dealing 'in these substances. The 
registration requirements imposed by this section are 
'designed to eliminate many sources of diversion, both 
actual and potential. 

Common and contract carriers, warehousemen, 
ultimate users, and agents of registrants are 
specifically exempted from the registration requirements 
since to require otherwise would be extremely burdensome 
and afford little increase in protection against 
diversion. . 

.Annual registration is called for so that a 
licensee can Qe screened and the registration lists 
purified should the need arise. In addition, the ann~al 
registration requirement will be a form of check on ~ 
persons authorized to deal in controlled SUbstances. 

SECTION 303. REGISTRATION. 

(a) The [appropriate person or agency] shall 

register an applicant to manufacture or distribute 

substances included in Schedules I through V unless the 

(appropriate person or agency] determines that the 

issuance of the registration would be inconsistent with 

the public interest. In determining the public 
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interest, the [appropriate person or agency] shall 

consider the following factors: 

(1) maintenance of effective controls against 

diversion of controlled sUbstances into other than 

leqitim~te medical, scientific, research, or industrial 

channels; 

(2) ~ompliance wi~ state and local law; 

(3) promotion of technical advances in the art 

of manufacturing controlled substances and the 

development of new substances} 

(4) convictions of the applicant under laws of 

another country or federal or state laws relating to a 

controlled substance; 

(5) past experience of·the applicant in the 

manufacture or distribu1:.ion of controlled substances, 

and the existence in the applicant's establishment of 

effective controls against diversion of controlled 

substances into other than legitimate medical, 

scientific, research, or industrial channels; 

(6) furnishing by the applicant of false or 

fraudulent material in an application filed under this 

[Act]; 

(7) suspension or revocation of the applicant's 

federal registration or the applicant f s registra.tion of 

another state to manufacture, distribute, or dispense 

controlled sUbstances as authorized by federal law; and 
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(8) any other factors relevant to and 

consistent with the pUblic health and safety_ 

(b) Registration under sUbsection (a) entitles a 

registrant to manufacture or distribute a substance 

included in Schedule r or II only if it is specified in 

the registration. 

(c) A practitioner must be registered with the 

[appropriate person or agency] before dispensing a 

controlled substance or conducting research with respect 

to a controlled substance inqluded in Schedules II 

through V. The [appropriate person or agency] need not 

requi~e separate registration under this ~ticle for a 

practitioner engaging in research with nonnarcotic 

substances included in Schedule~ II through V if the 

registrant is already registered under this Article in 

another capacity. A practitioner registered under 

federal law to conduct research with a substance 

included in Schedule I may conduct research with the 

substance in this state upon furnishing the [appropriate 

person or agency] evidence of the federal registration. 

(d) A manufacturer or distributor registered 

under the federal Controlled Substances Act [21 U.S.C. 

801 et seq.] may submit a copy of the federal 

application as an application for 'registration as a 

manufacturer or distributor under this section. The 

[appropriate person or agency] may require a 
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manufacturer or distributor to submit infoL~ation in 

addition to the application. for registration under the 

federal act. 

COMMENT 

This' section sets out the factors under which a 
state authority registers persons to engage in the 
various activities concerning controlled substances. 
These factors are similar to those which must be 
considered in registering an applicant under the federal 
act. 

• 
Practitioners are to be registered to dispense 

substances in Schedules II through V, comprising all 
substances with recognized medical uses, if they are 
authorized to dispense under ~e laws of the state. If 
those practitioners wish to conduct research in 
nonnarcotic substances in Schedules I~ through V, the 
state authority may require, or not require, a separate 
registration. This permissive language will be 
beneficial to those states that wish to keep close tabs 
on all those individuals who conduct research within 
their borders. Practitioners who are re.gistered under 
federal law to conduct research with respect to Schedule 
I substances are permitted to conduct that research in a 
state solely upon notification to the appropriate state 
authority of a valid federal registration.. • 

. Under sUbsection Cd), a manufacturer or 
distributor registered under federal law may be 
registered under this Act, upon submitting the 
information contained in the application for federal 
registration and any additional information re~lired by 
the state. The applicant would still be subject to the 
determination under sUbsection (a). 

SECTION 304. SUSPENSION OR REVOCATION OF 

REGISTRATION; 

Ca) The [appropriate person or agency] may 

suspend or revoke a registration-under section 303 to 

manufacture, distribute, or dispense a controlled 

substance upon finding that the registrant has: 
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(1) furnished false or fraudulent material 

information in an application filed under this (Act]; 

(2) been convicted of a felony under a state or 

federal law relating to a controlled substance; 

(3) had the registrant's federal registration 

suspended or revoked and is no longer authorized by 

federal law to manufacture, distribute, or dispense 

controlled substances; or 

. (4) committed an act that would render 

registration under section 30~ inconsistent with the 

public interest as determined under that section. 

(b) The [appropriate person or agency] may limit 

revocation or suspension of a registration to the 

particular cont~olled substance with respect to which 

grounds for revocation or suspension exist • 

(e) , If a registration is suspended or revoked, 

the [appropriat~ person or agency.] may place under seal 

all controlled substances owned or possessed by the 

registrant at the time of suspension or the effective' 

date of the revocation order. No disposition may ~e 

made of substances under seal until the time for taking 

an appeal has elapsed or until all appeals have been 

concluded unless a court, upon application, orders the 

sale of perishable substances and the deposit of the 

proceeds of the sale with-the court. When a revocation 
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order becomes final, the court may order the controlled 

substances forfeited to the state. 

Cd) The [appropriate person or agency] may seize 

or place under seal any controlled substance owned or 

possessed by a registrant whose registration has expired 

or who has· ceased to practice or do business in the 

manner permitted by the 'registration. The controlled 

substance must be held for the benefit of the registrant 

or the registrant's successor in interest. The 

[appropriate person or agency] shall notify a 

registrant~ or the registrant's successor in interest, 

whose controlled sUbstance is seized or placed under 
" 

seal, of the procedures to be followed to secure the 

retUrn of. the controlled substance and the conditions 

under which it will be returnede The (appropriate 

person or agency] may not dispose of a controlled 

substance seized or placed under seal under this 

subsection until the expiration of 180 days after the 

controlled substance was seized or placed under seal. 

costs incurred by the [appropr~ate person or agency] in 

seizing, placing under seal, maintaining custody, and 

disposing, of·, any controlled substance under this 

subsection may be recovered from the registrant, any 

proceeds obtained from the disposition of the controlled 

substance, or from both •. The (appropriate person or 

agency] shall pay to the registrant or the registrant's 
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successor in interest any balance of the proceeds of any 

disposition remaining after the costs have been 

recovered • 

(e) The [appropriate person or agency] shall 

promptly notify the Drug Enforcement Administration of 

all :orders restricting, suspending, or revoking 

registration and of all forfeitures of controlled 

substances. 

COMMENT 

Subsection (a) sets out the criteria upon which a 
registration can be revoked or suspended during the year 
in which that particular registration is in force. In 
denial of registration renewal situations for 
manufactures or distributors, the criteria in this 
subsection should not be used. Instead, the state 
authority should apply the broader criteria set out in 
section 303(a) relating to initial registration. 

Subsection (b) allows the state authority to limit 
the revocation or suspension of a registration to a 
particular substance rather than revoking or suspending 
the whole registration. This will be especially 
effective where a manufacturer committed a criminal 
violation, but certain mitigating circumstances militate 
against removing full registration. Instead, the right 
to manufacture a particular substance could be suspended 
or revoked. This would put the manufacturer out of the 
business of manufacturing the substance but would not 
totally remove the manufacturer's livelihood. 

Subsection (c) relates to forfeitures of 
controlled substances where the registrant's 
regi.stration has been revoked. This SUbsection is 
permissive rather than mandatory. ThUS, if the 
registration of a sole medical practitioner or a 
community pharmacy in a small town were revoked, the 
state authority could allow the former registrant to 
sell those substances to a new owner-registrant so that 
the ':rhabitants of the particular 'town would not have t.o 
go without needed pharmaceutical supplies. 

Subsection Cd} authorizes seizure or placement 
under seal of controlled substances owned or possessed 
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by a registrant whose registration has expired or who 
has otherwise ceased to pr~ctice or do business. This 
authorization is based on the similar authorization 
grante~ in 1984 to the united states Attorney General 
under 21 U.S.C. 824(g). 

Subsection (e) is necessary because suspension or 
revocation of a state registration is grounds for 
denial, suspension, or revocation of a Federal 
registration. 

SECTION 305. ORDER TO SHOW CAUSE. 

(a) Before denying, suspending, revoking, or 

refusing to renew a registration, the [appropriate 

person or agency] shall serve upon the applicant or 

registrant an order to show cause why registration 
. 

should not be denied, suspend~d, or·rp-voked, or the 

renewal refused. The order must state its grounds and 

direct the applicant or registrant to appear before the' 

(appropriate person or agency] at a specified time and' 

place not less than 30 days after the date of service of 

the erder. In 'case of a refusal to renew a 

registration, ~e order must be ,served not later than 30 

days before expiration of the registration. The 

proceedings must be conducted in accordance with [insert 

appropriate administrative procedures]. The proceedings 

do not preclude any criminal prosecution or other 

proceeding. A proceeding to refuse to renew a 

registration does not affect the existing registration, 

which remains in effect until completion of the 

proceeding. 
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(b) The [appropriate person or agency] may 

suspend, without an order to show cause, a' registration 

simultaneously with the institution of proceedings under 

section 304, or if renewal of registration is refused, 

upon finding that there is an imminent danger to the 

public health or safety which warrants the action. The 

suspension continues in effect until the conclusion of 

the proceedings, including jUdicial review, unless 

earlier withdrawn by the [appropriate person or agency] 

or dissolved by a court of competent jurisdic~ion. 

COMMENT 

This section requires the state authority to serve 
upon a registrant an order to show cause why the 
registrant's registration should not be revoked or 
suspended or renewal refused prior to taking such 
action. The, order should contain enough,information to 
fuily apprise the registrant of the charges. If, during 
the p~ndency of an administrative hearing to deny a 
renewal registration, the registration runs out, this 
section keeps the old registration in force until the 
administrative hearing is completed. 

Subsection (b) allows the state authority, in 
cases of imminent danger to the public health or safety, 
to suspend the registration simultaneously with the 
institution of proceedings to revoke, suspend, or refuse 
a renewal. Such an emergency situation c~n occur when a 
practitioner, knowing that action is being taken to 
revoke 'the practitioner's registration, begins to buy 
and divert large quantities of controlled substances. 
Rather than having to wait until all administrative 
proceedings have been 'completed and allow sUbstantial 
diver~ion of these' substances, the state authority may 
act immediately to suspend the registration. It may 
then place all controlled" substances under seal until 
the administrative hearing is completed. 
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SECTION 306. RECORDS OF REGISTRANTS. A person 

registered to manufacture, distribute, or dispense 

controlled substaqces under this [Act] shall keep 

records and maintain inventories in compliance with the 

federal law and rules adopted by the [appropriate person 

or agency]. 

COMMENT 

This section ties into the federal system. By 
tying the state and federal systems together, different 
and duplicative "paper" requirements are avoided. 
However, if a state sees a need for any additional 
recordkeeping or inventory requirements, the appropriate 
state agency may impose those requirements by rule. 

This section is also intended to exempt those 
individuals exempted by Federal law from recordkeeping 
and inventory requirements. 

SECTION 307. ORDER FORMS. A registrant may 

distribute a substance included in Schedule I or II to 

another registrant only by means of an order form. 

Compliance with federal law respecting order forms 

~onstitutes compliance with this section. 

COMMENT 

This section requires order forms for the 
distribution of any Schedule I or II substances~ It, 
too, is tied into the federal system and compliance with 
the federal order form requirements should be sufficient 
to fulfill any state order form requirements·.' 
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SECTION 308. PRESCRIPTIONS. 

(a) As used in this section, "medical treatment" 

includes dispensing or administering a narcotic drug for 

paint including intractable pain. 

(b) A person may dispense a controlled substance 

only as provided in this section. 

(c) Except when dispense~ directly by a 

practitioner, other than a pharmacy, to an ultimate 

user, a substance incJ.uded i.n Schedule II may not be 

dispensed without the written prescription of a 
-

practitioner. 

(d) In an emergency, as defined by rule of the 

[appropriate person or agency], a sub~tan~e included in 

Schedule II may be dispensed upon oral prescription of a 

practitioner, reduced promptly to writing, signed by the 

practitioner, and filed by the pharmacy. The pharmacy 

shall keep prescriptions in conformity w'ith section 306. 

A prescription for a substance included in Schedule II 

may not be refilled. 

(e) Except when dispensed directly by a 

practitioner, other than a pharmacy, to an ultimate 

user, a substance included in Schedule" III or IV, which 

is a prescription drug as determined under [appropriate 

state or federal statute], may not be dispensed without 

a written or oral prescription of a practitioner. The 

prescription must not be filled or refilled more than 

59 

121 



122 

six months after its date or be refilled more than five 

times, unless renewed by the practitioner. 

(f) A sUbstance included in Schedule V may be ~ 

distributed or dispensed only for a medical purpose, 

including medical treatment or authorized research. 

(g) A practitioner may dispense or deliver a 

controlled sUbstance to or for an individual or animal 

only for medical treatment or authorized research in the 

ordinary course of that practitioner's profession. 

(h) No civil or criminal liability or 

administrative sanction may be imposed on a pharmacist 

for action taken in relianc~ on a reasonable belief that 

an order purporting to be a prescription was issued by a 

practitioner in the usual course of professional 

treatment or in authorized research. 

(i) An individual practitioner may not dispense a 

substance included in Sqhedule II, III, or IV for that 

individual practitioner's personal use except in a 

medical emergency. 

COMMENT 

This section is not intended to impose any 
limitation on a physician or authorized hosp'ital staff 
to administe~,ar dispense controlled SUbstances to 
persons with intractable pain for which no relief or 
cure is possible or none has been found after reasonable 
efforts. See ,21 CFR 1J06.07{c). Subsections (a), (~), 
and (g) are derived from the California Health and 
Safety Code §§ 11152, 11153 Ca), and 1.1156. '-Dispense" 
is defined in section 101.(5) to include prescribe, . 
administer, package, label, and compound. In SUbsection 
(e) the requirement for the practitioner's signature is 
added due to a similar requirement in 21 CFR 1306.05 
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(July 1, 1987). Under that regulation, the 
responsibility for proper dispensing of controlled 
substances is upon the prescribing practitioner and a 
corresponding responsibility rests with a pharmacist who 
fills a prescription. In sUbsection (f) medical 
treatment is specifically described as including use of 
narcotic drugs for painkilling purposes to make it clear 
to practitioners that such use is not prohibited by this 
Act. In subsection (g) a reasonable belief exception is 
~dded for filling what appears to be a valid 
prescription. 

SECTION 309. DIVERSION PREVENTION AND CONTROL. 

(a) In this section, "diversion" means the 

transfer of a controlled sUbstance from a lawful to an 

unlawful channel of distribut~on or use. 

(b) The [appropriate person or agency] shall 

regularly prepare and make available to other state 

regulatory, licensing, and law enforcement agencies a 

report on the patterns and trends of distribution, 

diversion, and abuse of controlled substances. 

(e) The (appropriate person or agency] shall 

enter into written agreements with local, state, and 

federal agencies to improve identification of sources of 

diversion and to improve enforcement of and compliance 

with this [Act] and other laws and regulations 

pertaining to \llllawful conduct involv~~g controlled 

substances. An agreement must specify the roles and 

responsibilities of each agency that has information or 

authority to' identify, prevent, or control drug 

diversion and drug abuse. The [appropriate person or 
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agency] sha11 convene periodic meetings to coordinate a 

state diversion prevention and contro1 program. The 

[appropriate person or agency] shall arrange for 

cooperation and exchange of information among agencies 

and with other states and the federa1 government. 

(d) The [appropriate person or agency] shall 

report [annually] to the governor and to the presiding 

officer [of each house] of the (legislative assembly] on 

the outcome of the program with respect to its effect on 

distribution and abuse of controlled substances, 

including recommendations for improving control and 

prevention of the diversion of controlled substances in 
.' 

this state. 

COMMENT 

This section is patterned after Wiscqnsin statu~es 
Section 161.36e In selecting controlled substances it 
is intended that medical usefulness of the controlled 
substances be considered. Note that "diversion" as used 
in Secti.on 303 (a) (~) refers to diversion "into other 
than legitimate medical, scientific, research, or 
industrial channels. U 
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ARTICLE IV 

OFFENSES AND PENALTIES' 

SECTION 401. PROHIBITED ACTS A; PENALTIES. 

Ca) Except as authorized by this [Act], a person 

may not knowingly or intentionally manufacture, 

'distribute, or deliver 'a controlled substance, or 

possess a controlled substance with intent to 

manufacture, distribute, or deliver, a controlled 

substance. 

(b) A person is guilty of a crime and upon 

conviction may be imprisoned for not more than [ ], 

fined not more than [ ], or both, for a violation of 

subsection 'Cd) with respect to: 

(1) a mixture or substance containing heroin; 

(2) a mixture or substance containing: 

(i) coca leaves, except coca leaves and 

extracts of coca leaves from which cocaine, ecgonine, 

and derivatives of ecgonin~ or 'their salts have been 

. removed; 

(ii) cocaine, or a salt, isomer, or salt of 

isomer of it; 

(iii) ecgonine, or a derivative, salt, 

isomer, or salt of isomer of it; or 
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(iv) a compound, mixture, or preparation 

containing any quantity of a sUbstance referred to in 

subparagraphs (i) through (iii); 

(3) a mixture or substance described in 

paragraph (2) which contains cocaine base; 

(4) phencyclidine or a mixture or substance 

containing phencyclidine; 

(5) a mixture or substance containing lysergic 

acid diethylamide; 

(6) a mixture or sub~tance containing 

methamphetamine or any of its· salts, isomers, or salts 

of isomers; or 

(7) a mixture or substance containing (29] 

grams or more of marijuana. 

(e) A person is guilty of a crime and upon 

conviction may be imprisoned for not more than ( ], 

fined not more than ( ], or both, for. a violation of 

subsection (a) in the case of a controlled substance· 

included in Schedule I or II, except as provided in 

subsections (b) and (f). 

(d) A person is guilty of a crime and upon 

conviction may be imprisoned for not more than ( ], 

. fined not more than [ ], or both, for a violation of 

subsection (a) in the case of a controlled substance 

included in Schedule III.· 
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(e) A person is guilty of a crime and upon 

conviction may be impris~ned for not. more than [ ], 

fined not more than [ ], or both, for a violation of 

subsection (a) in the case of a controlled sUbstance 

included in Schedule IV or V. 

(f) A person is guilty of a crime and upon 

conviction may be imprisoned for not more than [ ], 

fined not more than [ ]', or both, for a violation of 

subsection (a) in the case of marijuana, except as 

provided In subsection (b) (7). 

[(g) Notwithstanding any other provision of this 

section: 

(1) A person may not knowingly or 

intentionally distribute, purchase, manufacture, or 

bring into this state, or possess (28] grams or more of 

any mixture or substance containing heroin. If the 

quantity involved is: 

(i) (28] grams or more, but less than [100] 

grams, the person is guilty of a crime and upon 

conviction [may] (must] be imprisoned for not less than 

( ] nor more than ( ] and fined not less than 

[ ] ; 

(ii) [100] grams or more, but less than 

[500] grams, the person .is guilty of a crime and upon 

conviction [may] [must] ~e imprisoned for not less than 
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( ] nor more than ( ] and fined not less than 

( ] i 

(iii) (500] grams or more, the person is 

guilty of a crime and lIpan conviction (may] [must] be 

imprisoned for not less than [ ] nor more than 

[ ] and fined not less than [ ]i 

(2) A person may not knowingly or 

'inten'tionally manufacture, distribute, purchase, bring 

into this state, or possess [56] grams or more of any 

mixture or substance containing cocaine or its related 

substances as described in subsection (b) (2). If the 

quantity involve~ is,: ..... 

(i) [56] grams or more, but less than [450] 

grams, th~ person is guilty of a crime and upon 

conviction [may] [must] be imprisoned for not less than 

[ 

[ 

] nor more than [ 

] ; 

] and fined not less than 

(ii) [450] grams or more, but less than [1] 

kilogram, the person ~s guilty of a crime and upon 

conviction [may] [must] be imprisoned for not less than 

[ 

[ 

] nor more than [ 

] ; 

] and fined not less than 

(iii) [1] kilogram or more, the person is 

gu~lty of a crime and upon conviction [may] [must] be 

imprisoned for not less ~an [ ] nor more than 

[ ] and fined not less than [ ]; 
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(3) A person may not knowingly or 

intentionally manufacture, distribute, purchase, bring 

into this state, or possess [5] grams or more of a 

mixture or substance containing cocaine base. If the 

quantity involved is: 

(i) [5] grams or more, but less than (25] 

grams, the person is guiltY'of a crime and upon 

conviction (may] [must] be imprisoned for not less than 

[ ] nor more than [ ] and fined not less than 

[ ] i 

(ii). [25] grams or more, but less than [50] 

grams, the person is guilty of a crime and· upon 

conviction [may] (must] be imprisoned for not less than 

( 

[ 

] nor more than [ 

] i 

] and fined not less than 

(iii) [50] grams or more, the person is 

guilty of a crime and upon conviction [may] [must] be 

imprisoned for not less than [ ] nor more than 

[ ] and fined not less than [ ]i 

(4) A person may not knowingly or 

intentionally distribute, purchase, manufa~ture, or 

bring into.t~is state, or possess [10] grams or more of 

a mixture or sUbstance containing phencyclidine. If the 

quantity involved is: 

(i) [10] gra~ or more, but less than [50] 

. grams, the person is guilty of a c~ime and upon 
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conviction (may] [must] be imprisoned for not less than 

>( 

[ 

] nor mo~e than [ ] and fined not less than 

], or both; 

(ii) [50] grams or more, but less than [100] 

grams, the person is guilty of a crime and upon 

conviction (may] (must] be imprisoned for not less than 

[ ] nor more than [ ] and fined not less than 

[ ] ; 

(iii) [~OO] grams or more, the person is 

guilty of a crime and upon conviction (may] (must] be 

imprisoned for not less than ( ] nor more than 

[ ] and fined not less than ( ] ; 

(5) A person may not knowingly or 
o 

intentionally distribute, purchase, manufacture, bring 

into this stater ~r possess (500] milligrams or more of 

a mixture or substance containing lysergic acid 

diethylamide •. If the quantity involved is: 

(i) [500] mill:igrams or more, but less than 

[1] gram, the person is guilty of a crime and upon 

conviction [may] [must] be imprisoned for not less than 

.[ ] nor more than ( ] and fined not less than 

[ . 0] ; 

(ii) [1] gram or more, but less than [5] 

grams, the person is guilty of a crime and upbn 

conviction [may] (must] b~ imprisoned for not less than 
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( 

[ 

] nor more than ( 

] ; 

] and fined not less than 

(iii) (5] grams or more, the person is 

guilty of a crime and upon conviction [may] [must] be 

imprisoned for not less than [ 

[ ] and fined not less than [ 

] nor more than 

] i 

(6) A person may not knowingly or 

intentionally distribute, purchase, manufacture, bring 

into this state, or possess [56] grams or more of a 

mixture or substance containing methamphetamine or any 

of its salts, isomers, or salts of isomers. If the 

quantity involved is: 

(i) "[56] grams or more, but less than [450J 

qr,ams, the person is guilty of a crime and upon 

conviction [may] [must] be imprisoned for not less than 

[ ] nor more than [ ] and fined not less than 

[ ] ; 

(ii) [450] grams or more, but less than [1] 

kilogram, the person is guilty of a crime and upon 

conviction [may] [must] be imprisoned for. not less than 

[ ] nor more than ( ] and fined not less than 

( ] ; 

(iii) (1] kilogram or more, the person is 

guilty of a crime and upon convi,~.:tion [may] [must] be 

imprisoned for not less than [ 

( ] and fined not less than [ 
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(7) A person may not knowingly or 

intentionally distribute, purchase, manufacture, bring 

into this state, or possess (10] kilograms or more of 

marijuana. If the quantity of marijuana involved is: 

(i) (10] kilograms or more, but less than 

(50] kilograms, the pe~son is guilty of a crime and upon 

conviction (may] (must] be imprisoned for not less than 

. ( ] nor more than ( ] and fined·not less than 

( ] i 

(ii) (50] kilograms or more, but less than 

(~OOJ kilograms, the person is guilty of a crime and 

upon conviction [may] [must] be imprisoned for not less 

than ( 

than [ 

] nor more than [ 

] i 

] and fined not less 

(iii) [100] kilograms or more, the person is 

guilty of a crime and upon conviction [may] [must] be 

imprisoned for not less than ( ] nor mere than 

[ ] and fined not less than ( ].] 

(h) Except as authorized by law, a person may not 

knowingly or intentionally possess piperidine with 

intent to manufacture a controlled substance, or 

knowingly or.intentionally possess piperidine knowing, 

or having reasonable cause to believe, that the 

piperidine wiLl be used to manufacture a controlled 

substance contrary to this [Act]. A person who violates 

this sub~ection is guilty of a crime and upon conviction 
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may be impri~oned for not more than [ ], fined not 

more than [ ], or both. 

[(i) Except as provided in subsection (j), with 

respect to an individual who is found to have violated 

subsection (g), adjudication of guilt or imposition of 

sentence may not be suspended, deferred, or withheld, 

nor is the individual eligible for parole before serving 

the mandatory term of imprisonment prescribed by this 

section. ] 

(j) Notwithstanding any other provision of this 

[Act], the defendant or the attorney for the state may 

"request. the sentencin~ court to reduce or suspend the 

sentence of an individual who is convicted of a 

violation of ,this section and who·provides sUbstantial 

assistance in the identification, arrest, or conviction 

of a person for a violation of this [Act]. The court 

shall give the arresting agency an opportunity to be 

heard in reference to the request. Upon good ~ause 

shown, ~e request may be file~ and heard in camera. 

The judge hearing the motion may reduce or suspend the 

sentence if the judge finds that the assistance rendered 

was substantial. 

COMMENT 

Except for section 406, which contains a specific 
reference to a misdemeanor, criminal penalties 
throughout the Act are referred to by l~nguage "is 
guilty of a crime and upon conviction may be imprisoned 
for not more than [ ], fined not more than [ ], 
or both." states that have a criminal penalty 
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ANALYSIS 

SECTION 41»1. PROHIBITED ACI'S A-; PENALTIES. 

DISCUSSION OF 401(b)-(f) DISTRIBUTING REIATED OFFENSES 

A01(g) QUANTITY BASED ENHANCED PENALTIES 

Introduction 

Section 401 generally prohibits the manufacture, cultivation, distribution or 
possession with intent to distribute controlled substances. The subsections are organized 
to pennit flexibility in punishment ranges based on the dangerousness of the substance and 
the quantity involved. 

401(b)(1)-(7) establishes separate punishment provisions for trafficking in the seven 
most abused controlled substances (heroin, cocaine, cocaine base or "crack", PCP ,LSD, 
methamphetamine and marijuana). This structure will facilitate its modification should 
drug abuse patterns change in the future. 

401(c)-(f) sets fortb a descending penalty structure for remalDlDg coutrolled 
substances based on the schedule in which they are located. This tracks Article U's long 
established approach of placing the drugs in schedules according to their medical value and 
potential for abuse. 

401(g) targets persons dealing in large quantities of the same seven substances listed 
in 401(b)(1)-(7). 

Each subsection in 401(g), sets forth 3 tiers of punishment based on ascending 
quantities. While amounts are suggested, they are bracketed in recognition that significant 
traffickers in Wyoming will handle different amounts than those in Florida. (See Appendix 
for current state penalty schemes.) 

Because prison overcrowding is a significant concern in the vast majority of 
jurisdictions, the bracketed amounts and years will permit states to identify those limited 
circumstances where some mandatory time is appropriate. A state with overcrowded 
prisons may place the amounts quite high and the years relatively low. Nevertheless, these 
provisions permit a state to identify those for whom prison space would be made. For drug 
traffickers certainty is at least as important as severity. 

Hypothetical 

The State of Justice adopts Section 401(g) of the UCSA (1990) and sets the threshold 
amount for imposition of enhanced or mandatory minimum penalties in large-scale 
trafficking cases involving cocaine at 500 grams or more of a mixture or substance 
containing cocaine and at five grams or more of a mixture or substance containing cocaine 
base ("crack"). 

This analysis, prepared by the National Drug Prosecution Center to aid :mderstanding of the UCSA, does 
not necessarily represent the views of the National Conference of Commissioners on Unifonn State lAws. 135 



Sometime thereafter, a drug courier named Sally Mule enters the State of Justice 
with one kilogram of 80 percent pure cocaine powder (cocaine hydrochloride) concealed on • 
her person. Mule delivers the cocaine to Joe Doper pursuant to instructions from the 
supplier for whom he works. Joe Doper pays for the cocaine using money provided by 
Jack Financial, a well-to-do "investor" who has agreed with Doper that he will "front" 
the money for the cocaine but only after telling Doper that he doesn't want to know the 
specifics of the drug transaction and doesn't want to come anywhere near the cocaine itself. 

Doper takes the' kilogram of cocaine and "cuts" it once by adding one kilogram of 
Mannitol to create two kilograms (2,000 grams) of cocaine powder at less than 50 percent 
purity. He gives 1,000 grams of the diluted cocaine to Tom Aider and 1,000 grams to Dkk 
Abettor. Tom Aider splits his cocaine into four equal quantities of 250 grams apiece for 
delivery to four of his "clients" and makes the deliveries. 

Dick Abettor runs a chain of "stash houses" for the manufacture of "crack" 
throughout the city and delivers quantities of the cocaine to each of the houses where it is 
quickly converted into 100 grams of crack for delivery to the large number of "street 
dealers" working out of each of the houses. The police "take down" two of the houses later 
that day. In "House A", they find only one individual and 25 grams of crack. In "House 
B" they also find only one individual and 11 grams of crack divided into numerous plastic 
vials. Laboratory analysis of the 11 grams of crack reveals that it contains 9.8 percent of 
cocaine base. 

Analysis 

If Mule were arrested upon entering Justice, she would be subject to an enhanced • 
or mandatory minimum penalty under Section 401(g) based upon her possession of the one 
kilogram of cocaine. This would be true notwithstanding her role as a "mere" courier 
because of her instrumental role in supplying the cocaine markets in Justice. However, a 
judge could consider her "minor" role in the drug trafficking scenario as a mitigating 
factor in setting a sentence within the;· range provided by Section 401(g). Moreover, if she 
agreed to make a "controlled delivery" of the cocaine to Doper following her arrest, she 
might avoid the enhanced or mandatory minimum penalties based upon her II substantial 
assistance" to law enforcement. 

Both Doper and his co-conspirator, Jack Financial, would be subject to the enhanced 
or mandatory minimum penalties. Doper, of course, would be liable based on his role in 
trafficking the cocaine. Financial would be subject to the same penalties because he 
conspired with Doper concerning the acquisition of more than 500 grams of cocaine. This 
would be true notwithstanding his affirmative efforts to insulate himself from the drug 
trafficking. 

Tom Aider and Dick Abettor would be subject to the penalties under Section 401(g) 
based on the fact that each of them distributed 1,000 grams of cocaine powder. This would 
be true notwithstanding the fact that the powder was less than 50 percent pure and thus 
contained less than 500 grams of pure cocaine because the penalties under Section 401(g) 
are based upon "gross weight," including that of any cutting agent, in order to reflect the 
realities of the drug markets. 
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The person found in "House A" would be subject to the Section 401(g) penalties 
based on his possession of 25 grams of crack (cocaine base). The person in "House B" 
would be subject to the same penalties based on his possession of the 11 "gross weight" 
grams of crack. It would defy credulity for either of these individuals to claim that they 
possessed such a large quantity of crack -- a quantity set by the state Legislature of 
Justice to reflect the quantity typicaily involved in large-scale trafficking in Justice -­
merely for purposes of personal use. 

The national market for narcotics and illegal drugs in the United States is pyramidal 
in structure. At the apex of the pyramid are the large scale traffickers and suppliers who 
either import controlled substances into the United States or who deal in bulk quantities 
(l.r controlled substances to smaller-scale drug wholesalers. In the middle are the drug 
wholesalers who sell wholesale quantities of controlled substances to drug retailers or 
"street dealers." At the bottom of the pyramid are the ultimate consumers who buy small 
quantities of controlled substances for personal use. Together, the drug cultivators, 
manufacturers, smugglers, wholesalers, and all persons who assist them, make up what is 
known as the "supply-side" of the drug market. 

The UCSA (1970) does not differentiate between drug wholesaler/suppliers and drug 
retailers in terms of the penalties for trafficking offenses. Both are subject to the same 
range of penalties regardless of the quantity of drugs involved in their respective offenses. 
Both are eligible for probation, parole, or suspension of sentence. As a result, persons 
convicted of trafficking in relatively large "wholesale" quantities of controlled substances 
often avoid imprisonment altogether while drug retailers, convicted of trafficking in lesser 
quantities of the same controlled substance, often receive very substantial terms of 
imprisonment. 

Section 401(g) of the UCSA (1990) will rectify this situation by allowing states to 
impose greatly enhanced maximum prison terms and, at their option, mandatory minimum 
prison terms on those involved in supplying the retail drug markets as indicated by the 
quantity of drug involved in the offense. Only the most commonly abused substances have 
been singled out for "penalty enhancement" under this provision. Both the quantity of 
drug involved in the offense and the length of the prison term(s) to be served have been left 
bracketed to allow the individual states to set levels thzt reflect both the realities of their 
individual drug markets and the abilities of their prison systems to absorb those sentenced 
to mandatory minimum prison terms. The "mandatory minimum" option will permit a 
state to prioritize its scarce prison space for a class of drug offenders who in the view of 
its legislature, should go to prison in every case. This option also comports with the 
recommendation by the White House Conference for a Drug Free America that federal and 
state governments enact mandatory minimum sentences for drug traffickers.l 

This provision of the USCA (1990) is based on federal legislation. In 1986, Congress 
acted to combat the "supply-side" of the drug market by providing for the imposition of 
"mandatory minimum" prison terms against those who traffic in particularly large 
quantities of the most commonly abused controlled substances. See 21 U.S.C. § 
841(b)(I)(A)-(B) and § 960(b)(1)-(2). These provisions require courts to impose prison 
terms of at least the specified minimum (e.g., five or ten years), which varies depending on 

The White House Conference For A Drug Free America, Final Report, 60 (June, 1988). 
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the quantity of drug. involved in the offense and the prior drug conviction record of the 
defendant; they also allow the court, in its discretion, to impose a higher prison term up 
to the specified maximum. Persons sentenced under these provisions are not eligible for 
probation, parole or suspension of sentence but must serve the entire term of imprisonment 
imposed. 

Congress stated its "strong belief" that: 

I.T.Jhe Federal government's most intense focus ought to be on 
[those] who are responsible for creating and delivering very large 
quantities of drugs •••• [Thus,] the Committee [reserved the most severe 
penalties for offenses involving] quantities of drugs which if possessed 
by an individual would likely be indicative of operating at such a high 
level. The quanti[ties] [are] based on the minimum quantity that 
might be controlled or directed by a trafficker in a high place in the 
processing and distribution chain. 

The Committee determined that a second level of focus ought to be on the managers 
of the retail level traffic, the person who is filling bags with heroin, packaging crack into 
vials, or wrapping PCP into aluminum foil and doing so in substantial street quantities. 
The Committee is calling such traffickers serious traffickers because they keep the street 
markets going. rrbese traffickers are subject to a lesser level of mandatory minimum 
penalties.] H.R. Rep. No. 845, 99th Cong., 2d Sess. 11-12 (1986). 

• 

The federal mandatory minimum sentencing provisions have fulfilled their purpose 
of insuring that persons who traffic in extremely large quantities of the most commonly • 
abused substances -- and thus supply the retail markets -- will face substantial prison 
terms which must be served in their entirety. The federal government has had enormous 
success with these provisions and, as discussed below, they have been consistently upheld 
by the federal courts. In addition, several states (e.g., Florida) have enacted mandatory 
minimum prison terms for persons trafficking in large amounts of the most commonly 
abused substances. 

A considerable body of caselaw has developed construing various features of the 
federal provisions which are also found in the UCSA (1990). The following discwsion 
addresses several of the more salient features. It also addresses the various unsuccessful 
constitutional challenges to the federnl mandatory minimum sentencing scheme. 

"Mixture or Substance" 

The non-mandatory and unenbanced penalty provisions of Section 401(b)-(O and 
the "enhanced/mandatory minimum" penalty provisions of Section 401(g) of the UCSA 
(1990) use a tenn from the federal mandatory minimum sentencing provisions in that they 
speak of a "mixture or substance containing [a specified controlled substance]. 11 The 
purpose of this phrasing is to eliminate any concern with the purity of the controlled 
substance in detennining which range of penalties apply to a particular offense. In other 
words, courts would take the controlled substance "as is" and consider only the gross 
weight -- including the weight of any "cut", binder, carrier-medium or excipient -- in 
determining the appropriate range of penalties under the statute. • 
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Assume, for example, that a defendant stands convicted of distributing 100 grams 
of blotter paper that has been impregnated with LSD.:Z The net weight of the LSD in its 
pure form might be only 670 milligrams; under the UCSA (1990), however, the trial court 
would consider only the gross weight of the substance, including that of the blotter paper 
medium, in determining the appropti'lte range of penalties for the defendant. The court 
could then select, from within that range of penalties, a higher or lower sentence based on 
the retail purity of the drug involved in the particular offense or any other factor that the 
court might consider in aggravation or mitigation of sentence. 

Under the federal system, the aforementioned defendant would be subject to the 
penalties for trafficking offenses involving ten grams or more of "a mixture or substance 
containing a detectable amount of [LSD]" which requires imposition of a term of 
imprisonment ranging from ten years up to life if the defendant has no prior felony drug 
convictions. See 21 U.S.C. § 841(b)(I)(A)(v). This would be true notwithstanding the fact 
that the net weight of the LSD was 670 milligrams. See United States v. Marshall, 706 
F.Supp. 650 (C.D. DI. 1989). The seeming harshness of this result disappe2rs when one 
considers that, in the Marshall case, the defendant distributed 113 grams of blotter paper 
impregnated with 670 milligrams of LSD which translated into 11,751 "hits" or individual 
~ of LSD, with each "hit" sufficient to induce a "trip" lasting several hours or more. 
Id. at 651. Accord United States v. Bishop, 704 F. Supp. 910 (N.D. Iowa 1989) (punishment 
imposed based on gross weight of 19.75 grams of blotter paper impregnated with 263 
milligrams of LSD constituting 2.m individual "hits" or doses"); Chapman v. United 
States, No. 90-5744, (U.S. May 30, 1991) (punishment imposed based on gross weight of 5.7 
grams of blotter paper impregnated with 50 milligrams of LSD); See also United States v. 
Smith, 840 F.2d 886 (11th Cir. 1988) (punishment imposed based upon gross weight of a 
mixture containing cocaine base). Cf. United States v. McGeehan, 824 F.2d 677, 681 (8th 
Cir. 1987) (noting in dicta the use of the phrase "mixture or substance containing a 
detectable amount of [LSD] 'demonstrates' that Congress was aware of the difference 
between LSD and LSD combined with a carrier substance"). 

The reliance on gross weight in setting the ranges of enhanced or mandatory 
minimum penalties simply reflects the realities of the modern drug markets in which drugs 
are commonly marketed based not only on purity but on the gross weight of the substance 
in question. See H.R. Rep. No. 845, 99th Cong., 2d Sess. at 12 (Congress took a "market­
oriented approach" based upon "quantities ... of mixtures, compounds, or preparations that 
contain a detectabie amount of the drug -- these are not necessarily quantities of pure 

2 LSD, like many other controlled substances, is far too potent in its pure form to be 
of any use to anyone who would ingest it. It is necessary, therefore, to dilute the LSD prior 
to ingestion. LSD is commonly mixed with an alcohol solution in which the LSD molecules 
are diluted and dispersed while, at the same time, retaining their hallucinogenic properties. 
This alcohol-based liquid has a tendency to evaporate over time; thus, various means have 
been devised to "capture" the diluted LSD in a stable II carrier-medium" which may be 
e&sily digested. The most common methods include placing drops of the LSD/alcohol 
solution on small equares or onto sugar cubes. The carrier-medium containing the LSD 
is then sold to users who ingest the entire substance. Other controlled substances such a 
heroin, cocaine, and methamphetamine are commonly "cut" with non-active ingredients 
to reduce their purity and potency prior to human ingestion. The important point is that 
the blotter paper itself--or any other form of dilutant, cutting agent, or carrier-medium­
-is intended to be ingested by the user with the drug itself. 
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substance"). Thus, a trafficker purchasing a kilogram of cocaine or heroin will expect that 
the kilogram is actually a mixture containing cocaine or heroin that has been "cut" or • 
stepped on" several times -- the number of "cuts" will vary depending on the position of 
the seller and purchaser within the overall chain of distribution. As noted earlier, courts 
retain discretion to impose the highest penalties within the specified range on persons 
trafficking in large quantities of very pure substa.nces while imposing lesser penalties on 
persons trafficking in equal quantities of highly diluted or "cut" substances. 

Federal courts have consistently upheld the rationality of this sentencing scheme 
based on gross weight against charges that it arbitrarily ignores factors of purity and 
therefore violates due process. For example,one court ruled, in rejecting such a challenge, 
that: 

Congress clearly intended to base [the] mandatory minimum sentences 
on quantity. Congress' objective is rationally related to the means 
chosen. Large-volume dealers, regardless of purity of narcotic, pose 
a substantial danger to society. 

United States v. Klein, 860 F.2d 1489, 1500-01 (9th eire 1988) (emphasis in original). 
Similarly, a panel of the Fourth Circuit has held that: 

[w]hile there may well be incidences where the quality of cocaine 
involved could have a impact on whether the upper echelons of 
criminal society will be more severely punished, we think that 
measuring the criminal's punishment by the quantity of bulk drug 
material rationally serves Congress' intent to punish drug traffickers 
severely. 

United States v. Whitehead, 849 F.2d 849, 860 n.26 (4th Cir.), eert. denied, 109 S.Ct. 534 
(1988). Accord United States v.Jackson, 863 F.2d 1168, 1171 (l1tb Cir. 1989); United States 
v. Ramos, 861 F.2d 228, 231 (9th eir. 1988); United States v. Solomon, 848 F.2d 156, 157-
58 (11th Cir.1988); United States v.Savinovich, 845 F.2d 834, 839 (9th eir.), cert. denied, 109 
S. Ct. 369 (1988); United States v. Holmes, 838 F.2d 1175, 1177-78 (11th Cir.), cert. den.ied, 
108 S. Ct. 2829 (1988); United States v. Brady, 680 F. SUppa 245, 247 (W.D. Ky. 1988). 

Finally it must be pointed out that the "gross weight" sentencing scheme is rational 
because it merely sets a range of penalties and, by implication, "permit[s] differentiation 
between different defendants based on aggravating factors such as the defendant's role in 
distributing narcotics of the purity of the narcotics." See United States V. Pineda, 847 F.2d 
64, 67 (2d Cir. 1988) (per curiam). Indeed, "[i]t is clear that a ... court, in its discretion, 
may impose a sentence above the mandatory minimum, and up to the statutory maximum, 
whenever such aggravating factors are present." Id. The discretion of a court to impose 
greater or lesser sentences depending on the presence of aggral'ating or mitigating factors 
is discussed in greater detail in another subsection below. 

As these cases and the federal experience make clear, ordering a scheme of enhanced 

• 

penalties based on the gross weight of the controlled substance involved in an offense is • 
rational, constitutional, and effective. 
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"Mixture or Substance" in 401(g) 

The enhanced or mandatory minimum sentencing provisions of Section 401(g) were 
amended by the Conference to replace the term "mixture" with the phrase "mixture m: 
substance." This phrase is also found in the standard penalty provisions of Section 401(b)­
(0. A., just explained, the terms "mixture" and "mixture or substance" are both intended 
to refer to the "gross weight" of a controlled substance as it is found at the time of seizure, 
including the weight of any cutting agents, carrier-mediums or excipients. The expression 
"mixture or substance" is used in the federal mandatory minimum sentencing scheme to 
refer to the same principle: the "gross weight" of the controlled substance. As set forth 
below, however, some federal courts have begun distinguishing between what constitutes a 
"mixture" and what constitutes a "substance" in cases involving blotter paper that has been 
saturated with LSD. This distinction has no effect on federal law enforcement because the 
federal statute employs tbe phrase "mixture or substance." However, such a distinction 
would have had unintended consequences in a state adopting the UCSA (1990) if Section 
401(g) referred only to "mixtures" because many large-scale dealers of "substances" could 
thereby avoid the enhanced or mandatory minimum penalties. The Conference therefore 
substituted the term "mixture or substance" for tbe term "mixture" wherever it appeared 
in Section 401(g). 

Asjust noted, federal courts construing the phrase "mixture or substance containing 
a detectable amount" have recently begun to ascribe different meanings to the term 
"mixture" and the term "substance" in cases involving blotter paper that has been 
saturated with LSD for purposes of "street distribution." These courts have held that LSD, 
in its highly concentrated liquid form, constitutes a 'tmixture" while the b!otter paper that 
has been saturated with the liquid LSD constitutes a "substance." One court, for example, 
recently rejected the argument that the tenn "mixture or substance" applied only to LSD 
in its liquid state and thus would not include the weight of any blotter paper carrier­
medium: 

If the legislature had intended to go after LSD reg~rdless of its 
purity, it could have stopped with the word "mixture" -'- that word 
alone encompasses the meaning Defendant ascribes to the statute. But 
the legislature went on and included the words "or substance 
containing a detectable amount" of LSD. This latter phrase goes 
beyond merely the mixture of the drug itself -- it clearly contemplates 
the medium in wbich the drug is ingested, be it paper, sugar cube, 
chocolate chip cookies or any other substance" .... Congress clearly 
understood the importance of the words "mixture" and "substance" 
containing a detectable amount. 

United States v. Marshall, 706 F. Supp. 650, 653 (C.D.III. 1989). Another court noted that: 

The question the court must resolve is whether the blotter paper 
in which the LSD was dispersed is "a mixture or substance" under the 
statute. The court finds that the blotter pa.per, which held the LSD in 
this case, is a "substance" which contains a detectable amount of LSD. 

V;"ited States v. Bishop, 704 F. Supp. 910, 912 (N.D. Iowa 1989). 
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Section 401(g) was therefore amended to replace the term "mixture" with the phrase 
"mixture or substance ll throughout the subsection, thereby avoiding the unintended 
distinction drawn in the foregoing cases. 

"Cocaine Base" 

Section 401 draws a distinction between "cocaine base II and all other forms and 
derivatives of cocaine. In 401(g) this will enable states to set a lower threshold quantity for 
offenses involving the more dangerous and highly addictive "base" form of cocaine known 
as "crack" than for all other forms of cocaine. At least nine states currently target cocaine 
base or crack for enhanced penalties.3 Some people have expressed concern over the lack 
of a definition for the term "cocaine base" to be used in Section 401(g). However, the term 
is well-known to organic chemists and needs no further definition. 

It should be noted that "the phrase 'cocaine base' is ... included without definition 
in numerous state statutes." See Brown, 859 F.2d at 977 (citing Cal. Health & Safety Code 
Section 11054 (0(1». Moreover, the federal mandatory minimum sentencing scheme draws 
a distinction between "cocaine base" and all other forms of cocaine and does not define the 
term "cocaine base." The use of the undefined term "cocaine base" has been upheld as 
rational and as presenting no opportunity for prosecutorial abuse: 

If cocaine base is involved [in the offense], the defendant must be 
sentenced under ... the more specitic provision dealing with cocaine 
base .... There is no inconsistency with Congress' [treatment of cocaine 
base as opposed to other forms of cocaine]. 

ld. at 976-77. The Same court found that the undefined term "cocaine base" was not 
vague: 

The government [in using the term "cocaine base"] adopts the 
nomenclature of organic chemistry which classifies compounds with 
the hydroxyl radical (OH-) as a base and those with the hydrogen 
nucleus (H+) as an acid. "Cocaine base" therefore is any form of 
cocaine with the bydroxyl radical; "cocaine base" excludes ... the salt 
forms of cocaine. 

ld. at 976. Accord United States v. Collado-Gomez, 834 F.2d 280 (2d Cir.1987) (per curiam) 
(noting that Congress provided for enhanced penalties for offenses involving specified 
amounts of "a particularly addictive form of cocaine base, known as 'crack"'). 

Moreover, federal courts have consistently recognized that the term "cocaine base" 
means "crack" as opposed to other forms of cocaine. See, e.g., United States v. Robinson, 
870 F.2d 612, 613 (11th dr. 1989); United States v. Ryan, 866 F.2d 604, 605 (3rd Cir. 1989) 
(police officers "discovered cocaine base or 'crack'" inside bag); United States v. Johnson, 
862 F.2d 1135, 1137 (5th cir. 1988) ("suitcases contained plastic bags filled-with cocaine in 

3 National Criminal Justice Association, A Guide to Controlled Substances Act. (1991) (See 
Appendix). 
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base form~ commonly known as 'crack' "); United States v. Felix-Cordero, 859 F.2d 250,251 
(2d Cir. 1988) (agents "arranged to purchase 200 vials of 'crack' (cocaine base)'); United 
States ~. Bartley, 855 F.2d 547,549 (8th Cir. 1988) (agent purchased "crack cocaine" which 
"was later analyzed to be 1.7 grams of cocaine base "); Mitchell, 699 F.Supp. at 2 
("paraphernalia commonly used to distribute cocaine base or 'crack"'); United States v. 
Rodriguez, 691 F.Supp. 1252 (W.D. Mo. 1988) (defendant "convicted of selling cocaine base 
('crack') "); United States v. Nenadich, 689 F.Supp. 285,285-86 (S.D.N. Y. 1988) (" indictment 
charged defendants with possessing cocaine base (commonly known as 'crack') with intent 
to distribute"); United States v.Horton, 685 F.Supp. 1479,1480 (D. Minn. 1988) (defendant 
charged with "possession with intent to distribute cocaine base (crack) "). 

Deletion of Ambiguous Language 
in 401(g) 

Section 401(g) of the UCSA (1990) is intended to give states the option of imposing 
"mandatory minimum" prison terms for serious trafficking offenses involving large 
quantities of certain controlled substances. The Section as presently drafted deletes 
language from the federal mandatory minimum sentencing provisions which has been 
criticized by the feder,al courts as inherently ambiguous. 

The federal mandatory minimum sentencing provisions, which clearly were intended 
to provide for mandatory prison terms and optional fines1 contains ambiguous language. 
For example, 21 U.S.C. §841(b)(l)(B) provides that a person convicted of a trafficking 
offense involving between 500 grams and five kilograms of a mixture or substance 
containing a detectabl4! amount of cocaine: 

shall be sentenced to a term of imprisonment which may not be 
less than fivl~ years and not more than 40 years ... , a fine not to exceed 
the greater of that authorized in accordance with the provisions of 
Title 18, or $2,000,000 ... , or both .. 

Defendants have unsul~cessfully argued that this statute imposes two inconsistent penalty 
schemes, one allowing a court to impose merely a fine and the other rt'quiring imposition 
of a five-year minimum term of imprisonment. See, e.g., United States v. ~olon-Ortiz, 866 
F.2d 6 (1st eire 1989); United States v. Musser, 856 F.2d 1484, 1486 (11th eire 1988); United 
States V. Restrepo, 676 F. Supp. 368 (D. Mass. 1987). 

The federal COlUrts, in rejecting these arguments, have relied on the fact that the 
legislative history of the sentencing provisions clearly states that Congress intended to 
require imposition of mandatory minimum prison terms and the fact that a separate 
provision in the same subparagraph states that no person "sentenced under this 
subparagraph" shall be eligible for parole, probation or suspension of sentence, Colon­
Ortiz, 866 F.2d at 9-10; Restrepo, 676 F.Supp. at 372-75. However, these courts have also 
criticized the ambiguity created by the inclusion of the term "or both" ~t the end of the 
penalty provisions. 

For example, tbe panel in Colon-Ortiz stated: 

We cannot say that Section 841(b)(1)(B) as drafted affords fair 
notice to individuals as to the consequences of [a trafficking violation]. 
The express language of the statute describes two alternative penalty 
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schemes that are directly contradictory. Given the "or both" 
language contained in the first sentence, the penalty provisions would 
appear to allow a court to consid.er the imposition of a prison term or 
a fine to be alternatives: "such person shall be sentenced to a term 
of imprisonment. .. , a fine ... , or "both". The [no parole, no probation, 
no suspension of sentence] language that concludes the paragraph, 
however, is strong indication that the statute calls for a mandatory 
term of imprisonment.... The language of the statute is not only 
inconsistent, but is directly contradictory. This lack of clarity on the 
face of [the statute] constitutes a notice deficiency and raises serious 
due process concerns. 

866 F.2d at 9. The panel, however, reviewed the statute's legislative history and other 
related sentencing prov;,sions and concluded that: 

mhe "or both" language ... was an inadvertent drafting error, and 
should be stricken from the statute. We ... conclude that Congress 
clearly intended to impose mandatory prison terms under this 
sentencing provision. The notice deficiency in the statute can be ('~ 
easily by striking the "or both 11 Janguage ... [T]he correct interpretation 
of the statute is to disregard the "or both" language, thus clarifying 
the penalties for violating [the trafficking statute]. 

Id. at 10-11. Accord United States v. Afusser, 856 F.2d 1484, 1486 (11th Cir. 1988) ("The 

• 

language ['term of imprisonment .•• , or fine •.. , or both'] might have been more precisely • 
drafted, but lack of precision does not render it unconstitutionally vague "). 

There is no room for such an ambiguity and "notice deficiency" in a "uniform act." 
Thus the penalty provisions of Section 401(g) provides as follows: 

"[may] [must] be jmprisoned for not less than [] nor more than [] and fined not less 
than []." 

"Possession" Offenses 

It should be noted that Section 401(g) provides for imposition of the enhanced or 
mand8!tory minimum penalties for offenses invo!Ang possession of the large-scale quantities 
of controlled substances specified therein. This provision is plainly rational because the 
threshold quantities to be specified in Section 401(g) are those which would typically be 
involved in large-scale drug trafficking within the state in question. Indeed, it would defy 
credulity for anyone to claim to possess such quantities for purposes of personal use. This 
reflects the rule of law that possession of large quantities of a controlled substance, standing 
alone, may constitute sufficient evidence of possession with intent to distribute. See, e.g., 
United States v. Olivier-Bece"il, 861 F.2d 424, 426 n.l (5th cir. 1988); United States v. 
Shum, 849 F.2d 1090, 1095 (8th Cir. 1988); United States v. Quintero, 848 F.2d 154, 156 
(11th Cir. 1988); United States v. MacDougall, 790 F.2d 1135 (4th cir. 1986). 
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Mandatory Minimum Penalties 
Do Not Unduly Restrict a 

Court's Discretion or Limit 
the Role of Counsel at 

Sentencing 

Courts have consistently held that the federal scheme of mandatory mlDlmum 
penalties based upon the gross amount of controlled substance involved in 3 drug offense 
does not unduly restrict a court's discretion at sentencing. For example, a panel of the 
Eleventh Circuit has held that: 

tbe statute only establishes the mlDlmum and the maximum 
number of years to which a defendant may be sentenced and in no 
way circumscribes [the Federal provisions] which permit a defendant 
to present information concerning his background, character and 
conduct to aid the sentencer in determining an appropriate sentence. 
Thus, within the congressionally established range for sentences, 
nothing in [the statute] restricts the discretion of a sentencing judge 
in fashioning an individualized sentence in light of the specific facts of 
the offense or history of the offender. 

Holmes, 838 F.2d at 1177. Accord United States v. Kidder, 869 F.2d 1328, 1334 (9th Cir. 
1989); Klein, 860 F.2d at 1499; Brady, 680 F.Supp. at 248. Courts have also held that, 
because the "mandatory minimum" penalty scheme does not unduly restrict a judge's 
discretion at sentencing it does not violate the "separation of powers" doctrine. See e.g., 
Jackson, 863 F.2d at 1171; United States v. Linn, 862 F.2d 735, 742 (9th Cir. 1988); Klein, 
860 Fo2d at 1499; United StateSf. Kinsey, 843 F.2d 383, 393 (9th Cir.), cert. denied, 109 
S.Ct.99(1988); Holmes, 838 F.2d at 1178. 

Similarly, courts have consistently held that the "mandatory mlDlmum penalty 
scheme does not deny a defendant's Sixth Amendment right to counsel at sentencing. 

The Act provides a range--the range between the Congressionally 
established minimum and maximum sentences--of punishment for 
[dn:~ '11 distribution. Counsel can assist a defendant with respect to the 
sentence imposed by the sentencer within [that range]. 

Holmes, 838 F.2d at 1178. Accord Klein, 860 F.2d at 1501; Pinea, 847 F.2d at 67; Brady, 
680 F.Supp. at 248. 

Mandatory Minimum Penalties 
for Serious Drug Offenses 
do not Constitute "Cruel 
or Unusual" Punishment 

Federal courts have consistently held tbat the "mandatory minimum" sentencing 
scheme for drug offenses involving large quantities of drugs does not constitute "cruel and 
unusual punishment" in violation of the Eighth Amendment. For example, one court noted 
that: 

This analysis, prepared by the National Drug Prosecution Center to aid understanding of the UCSA, does 
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Congress determined that the distribution of certain dangerous 
narcotics, such as cocaine base, constituted a national menace and 
therefore created a comprehensive scheme of graduated penalties 
proportionate to the nature and severity of the offense in question. 
We do 'not find that the penalties Congress provided are cruel or 
unusual. 

United States v. Brown, 859 F.2d 974, 977 (D.C. Cir.1988) (per curiam). Accord Jackson, 
863 F.2d at 1171; Linn, 862 F.2d at 742; Ramos, 861 F.2d at 232; Klein, 860 F.2d at 1495-
98 (noting, with approval,the Congressional conclusion that II possession of a sizable quantity 
of one of [the listed drugs] with intent to dis~ribute is a grave offense II (emphasis in 
original»; United States v. Cook, 859 F.2d 777, 778-79 (9th Cir. 1988); Musser, 856 F.2d 
at 1486; United States v. Zavala-Sera, 853 F.2d 1512, 1518 (9th eir. 1988); Whitehead, 849 
F.2d at 860; Solomon, 848 F.2d at 157; Savinovich, 845 F.2d at 840 (" [i]n light of the 
severity of the crime and drug-related problems of today's society, we find that [the 
sentencing scheme] is proportionate to the crime committed "); United States v. Murillo­
Guzman, 845 F.2d 314, 315 (11th Cir.1988) (per curiam); Kinsey, 843 F.2d at 392-93); 
Holmes, 838 F.2d at 1178-79; Brady, 680 F.Supp. at 247; Restrepo, 676 F.Supp. at 377-
78. 

Defendant's Role in Drug Trafficking 

Numerous courts have beld that imposition of enhanced or mandatory minimum 
penalties, based upon the quantity of drug involved in the offense, is permissible 

• 

notwithstanding the fact that the defendant may have played a minor or peripheral role in • 
drug trafficking (e.g., as a courier or "mule"). Indeed, courts express disdain for claims 
that defendants who play relatively minor or peripheral roles should be subject to 110n­
mandatory penalties notwithstanding the quantity of drugs involved in their respective 
offenses. For example, a panel of the Eleventh Circuit expressed its: 

disagreement with the appellant's characterization of his role as that 
of a mere courier. No drug organization can survive without the 
services of such individuals. While couriers may be sharing the same 
authority as others involved in a drug operation, they are nonetheless 
indispensable to the success of the operation, and thus Congress could 
certainly conclude that they are an appropriate target in the effort to 
halt the flow of drugs into and around the nation. 

United States v. Rodriquez-Suarez, 856 F.2d 135, 137 n.l (11th Cir. 1988). Moreover, the 
Supreme Court has lamented the contribution of "mules" and couriers to "the veritable 
national crises in law enforcement caused by the smuggling of narcotics. United States v. 
Montoya de Hernandez, 473 U.S. 531,538 (1985). 

Other courts are in agreement. See, e.g., Cook, 859 F.2d at 779 (" [Appellant] argues 
that she was merely a 'mule' doing the bidding of more sophisticated dealers. We are not 
persuaded that this diminishes the level of culpability that attaches to her acts) "; Solomon, 
848 F.2d at 157 (" Congress could rationally have concluded that the possession with intent 
to distribute of a fairly large quantity of cocaine base, a dangerous controlled substance, 
posed a particularly great risk to the welfare of society warranting heavy sentences, • 
regardless of ihe individual offender's particular position in the drug operation's 
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hierarchy. "). See also United States v. Mitchell, 699 F.Supp. 1,3 (D.D.C. 1988) ("These 
[" crack "] couriers are in reality merchants of death. It is vital to the well being of the city 
that trafficking of this type be stopped "). 

Application of the mandatory minimum per13lties to such minor players is greatly 
mitigated by the fact that, as previously noted, courts have "wide discretion to sentence a 
defendant within a range above the statutory minimum and may take into account factors 
such as the role of a particular offender." Murillo-Guzmarl, 845 F.2d at 315. 

This analysis, prepared by the National Drug Prosecution Center to aid understanding of the UCSA, does 
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SE~ION 402. PROHIBITED ACTS Bf PENALTIES. 

(a) A person who is subject to Article III may 

not distribute or dispense a controlled substance in 

violation of section 308. 

(b) A person who is a registrant may not 

manufacture a controlled substance not authorized by 

that person's registrationg or distribute or dispense a 

controlled substance not authorized by that person's 

registration to another registrant or other authorized 

person. 

(c) A person may not refuse or ·fail to make, 

keep, or furnish any record, notification, order form, 
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-
statement, invoice, or information required under this 

[Act]. 

(d) A person may not refuse entry into any 

premises for an inspection authorized by this [Act]. 

(e) A manufacturer or distributor, or agent or 

employee of a manufacturer or distributor, having 

reasonable cause to believe that a person will possess 

or distribute- a controlled substance in violation of 

this [Act], may not deliver the controlled substance to 

that person. 

(f) A person may not knowingly or intentionally 

keep, maintain, manage, control, rent, lease, or make 

available for use any store, shop, warehouse, dwelling, 

building, vehicle, vessel, aircraft, room, enclosure, or 
, . 

other structure or place, which the person kA.,ows is 

• 

resorted to for the purPose of keeping fo~ distribution, • 

-transporting for'distribution, or distributing 

controlled substances in violation of this (Act]. 

(9") Except as authorized by th:,~s [Act], a person 

may not: 

(1) knowingly or intention~lly open or maintain 

,any place that tile person knows is resorted to for the 

purpose of ~nlawfully manufacturing a controlled 

substance; or 

(2) manage or control a building, room, or 

enclosure, as an owner, lessee, agent, employee, or' 

73 • 



• 

• 

• 

mortgagee, and knowingly or intentionally rent, lease, 

or make available for use, with or without compensation, 

the building, room, or enclosure that the person knows 

is resorted to for the purpose of unlawfully 

manufacturing a controlled substance. 

(h) A person does not violate sUbsection (f): 

(~) by reason.of an act committed by another 

person while the other person is unlawfully on or in the 

s~cture or place, if the person lacked knowledge of 

the unlawful presence of the other person; or 

(2) if the person has notified a law 

enforcement agency of the illegal conduct. 

(i) A pe~son 'who violates subsection (g) is 

guilty of a crime and upon conviction may be imprisoned 

for not more than [ ] years, fined not more than 

[ J, or both, or fined not more than ( ] if the 

person is not an individual. 

(j) Except as provided in sUbsection (i), a 

person who violates this section is guilty of a crime 

and upon conviction may be imprisoned for not more than 

[ ], fined not more than [ ], or both. 

COMMENT 

This section defines those "commercial" offenses 
relating to registrants or other persons who unlawfully 
manufacture, distribute, or dispense controlled 
substances or fail to comply with the re~ irements of 
the Act. 

Violation of sUbsection (a) (4) occurs when an 
inspector has an administrative inspection warrant, or 
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is not required to have such a warrant under section 
502(b)(4)~ and the person whose premises ,are to be 
inspected refuses admittance.' 

Subsection (b) is derived from the California 
Health and Safety Code S 11153.5(a). As is generally 
available under criminal statutes, duress should be • 
available as a defense to prosecution under sUbsection 
(e). Subsection (d) provides a similar offense with 
respect to establishment of manufacturing operations as 
that found in the Anti-Drug Abuse Act of 1986, public 
Law 99-570, S 1841. Actual penalties are not included 
because it is felt that such a designation is purely a 
state decision. The penalties imposed under the federal 
act are found at 21 U.S.C. 842 and 856. 

• 
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ANALYSIS 

SECTION 402. PROIDBITED ACTS B-; PENALTIES 

SUBSECTION (I) 

Drugs are dealt in the relative security of motel rooms, houses, apartments ami other 
structures .Ieased,. owned .or .. controlled by the criminals dealing drugs. This is the norm 
rather than the exception. A National Institute of Justice study found that 66% of crack 
purchases in Detroit occur in a "dope bouse" or "crack bouse".4 While most botel, motel, 
apartment and property managers recognize that drug dealing is both criminal and, in the 
long run, bad for business, subsection (I) provides sanctions for unscrupulous profiteers who 
give safe haven to those dealing drugs. Persons who knowingly permit drugs to be dealt 
are subject to felony prosecution. Over forty (40) states have already enacted "safehouse" 
provisions to reduce use of abandoned or neglected buildings for illegal drug activity.5 

Criminal activity committed by trespassers and activity tbat is reported to law 
enforcement do net, of course, subject persons to prosecution under this subsection. 
America's police and prosecutors are greatly encouraged by the fact this fair but tough 
strategy came about as a result of amendments from the floor during the 1988 Annual 
Meeting of the National Conference of Commissioners on Uniform State Laws . 

4 National Institute of Justice, NIJ Reports 8 (November/December, 1989) . 

5 National Criminal Justice Association, A Guide to State Controlled Substances Acts, 
(1991). 

This analysis, prepared by the National Drug Prosecution Cenler to aid the understanding of the UCSA, does 
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SECTION 403. PROHIBITED ACTS C; PEN~TIES. 

Ca) A person may not knowingly or intentionally: 

(1) distribute as a registrant a controlled 

substarlce included in Schedu1e I or II, except pursuant 

to an order. form re~ired by section 307; 

(2) u~e in the course ~f the manufacture, 

distribution, or dispensing of a controll~d substance, 

or to use for the· purpose of acquiring or obtaining a 

controlled substance, a reqistration number that is 

fictitious, revoked, suspended, or issued to another 

person; 

(3) acquire or obtain possession of a 

controlled substance by misrepresentation, fraud, 

forgery, deception, or subterfuge; 

(4) furnish false or fraudulent material 

information in, or omit material information from, an 

application, report, or other document required to be 
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kept or filed under this (Act], or a record required to 

be kept by this (Act]; or 

(5) possess a false or fraudulent prescription ~ 

with intent to obtain a controlled substance. 

(b) A person who violates this section is guilty 

of a crime and upon conviction may be imprisoned for not 

more than ( ], fined not more than [ ], or both. 

COMMENT 

This section sets out the fraud offenses relating 
to the manufacture and distribution of controlled 
substances. This area of criminal activity was 
segregated from section 401 oecause of the nature of 
these offenses and their effect, regardless of the drug 
involved, on the integrity of the regulatory system. 

It should be noted that the acts or omissions set 
forth in sUbsection (a) (4) are not only a violation of 
this Act but also provide a basis for revocation or 
suspension of registration under section 304. 

SECTION 404. COUNTERFEIT SUBSTANCES PROHIBITED; 

PENALTY. 

Ca) A person may not knowingly or intentionally 

manufacture or deliver, 'or possess with intent to 

manufacture or deliver, a controlled substance that, or 

the container or labeling of which, without 

authorization, bears the trademark, trade name, or other 

ident~fying mark, imprint, number, or device, or a 

likeness thereof, of a manufacturer, distributor, or 

dispenser, other than the person who manufactured, 

distributed, or dispensed the substance. 
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(b) A person may not knowingly or intentionally 

make or distribute or possess a punch, die, plate, 

stone, or other thing designed to print, imprint, or 

reproduce the trademark, trade name, or other 

identifying mark, impril.nt, or device of another or a 

likeness of any of the foregoing upon any drug or 

container or labeling of it without authorization. 

(c) A person who viola.tes this section is guilty 

of a crime and upon conviction may be imprisoned for not 

more than [ ], fined not more than [ ], or both .. 

COMMENT 

This seC"'ltion is a consolidation of the c:ounterfeit 
substance provisions found in Sections 1.O~ (e), 401 (b) , . 
and 403(a) (5) of the 1970 Act. Provisions in this 
section may duplicate drug branding and labelinq 
provisions in other laws of the enacting state. 

SECTION 405. IMITATION CONTROLLED SUBSTANCES 

PROHIBITED'; PENALTY. 

Ca) A person may not knowingly or intentional~y 

deliver, or possess with intent to deliver, a 

noncon1l:rolled substance representing i 1:; to be a 

controlled substance. 

(b) A person may not knowingly or intentionally 

deliver or possess with intent to deliver, a 

noncontrolled substance intending it to.be used or 

distrib111ted as a controlled substance or under 

circumstances in which the person has reasonable cause 
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to believe that the noncontrolled substance vill be used 

or distributed for use as a controlled substance. 

-(c) It is not a defense that the .... ccused believed 

the noncontrolled substance to be a controlled 

substance. 

Cd) A person who violates this section is guilty 

of a ~crime and- upon conviction may be -- imprisoned for not 

more than [ ], fined not more than [ ], or both. 

. 
This .section is based on Annotated Code of 

Maryland Article 27, § 286B. Some states are more 
expansive, t!.g .. , wisconsin statutes section 161.41 (2mJ , 
which prohibits tile manUfacture of an imibtion 
controlled substan~ in lieu of a controlled SUbseance, 
while others include "prima facie" factors to -be ' . 
considered evidence of "delivery of "1ook-alikes, If such 
as prior convictions, evasive t'.actics, and proximity to 
controlled substances, as well as immunity for using 
imitation controlled substances as placebos, e.g. ,North 
Dakota centur.r Code epapter 19-03.2. Factors that may 

• 

'be useful. in <\etermjn;ng whether this section is 
violated include whether the physical appearance is • 
substantially identical to that of a controlled 
substance, whether the noncontrolled SUbstance was 
packaged in a Jllanner normally used for the illegal 
distribution of contro1led substances, and whether 
delivery included an exchange qf money or property 
substantially cp:eater than the reasonable value of the· 
noncontrolled ~ubstance_ 
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ANALYSIS 

SECTION 404. COUNTERFEIT SUBSTANCES PROIDBITED; PENALTY 

This section of the UCSA (1990) targets controlled drugs, illegally produced, which 
bear trademarks of legitimate companies. The problem this section addresses is typified 
with the drug commonly known as Quaaludes or Methaqualone. Methaqualone has 
commonly been manufactured in clandestine .laboratories and then stamped with the 
legitimate manufacturer's imprint. These drugs, often contaminated and impure, are then 
sold as the genuine prnduct in both legitimate and illegitimate markets. Counterfeiting has 
also occurred with Valium, Demerol and other frequently prescribed pharmaceuticals. 

SECTION 405. IMITATION CONTROLLED SUBSTANCES PROHIBITED; PENALTY 

This section prohibits the df:aling in "turkey dope" or substances sold or held for 
sa~e as controlled drugs "speed n or cocaine which in fact are non-controlled substances 
such as caffeine or lidocaine. This must be contrasted with Section 404's prohibition of 
counterfeit substances in that counterfeit drugs are in fact controlled substances bearing 
a counterfeit marking while imitation controlled substances are not controlled drugs but 
rather non-controlled sold as controlled drugs. 

Sometimes these imitations of controlled substances are sold with the intent to 
defraud the customer. However, most drug operations will keep some "turkey dope" on 
hand to sell persons suspected of being informers of Jaw enforcement officers. This 
provision punishes drug dealers who guess correctly • 

This analysis, prepared by the National Drug Prosecution Center to aid understanding of the UCSA, does 
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SECTION 406. POSSESSION AS PROHIBITED ACT,i 

PENALTIES. 

(a) An individual" may not knowingly or 

intentionaliy possess a controlled SUbstance unless the 

substance was obtained directly from, or pursuant to, a 

valid prescriptio~ or order of a practitioner while 
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acting in the course of the practitioner's professional 

pra~tice, or was otherwise authorized by this [Act]. 

(b) An individual who violates sUbsection (a) 

with respect to a sUbstance included in Schedule I or 

II, except for less than [29] grams of marijuana, is 

guilty of a [felony] and upon conviction may be 

imprisoned for not more th~n [ .], .fined not more 

than [ ], or both. 

(c) An individual who violates sUbsection (a) 

with respect to a substance included in Schedule III, 

IV, or V is guilty of a [felony] (misdemeanor] and upon 

conviction may be imprisoned for not more than [ ], 

fined not more. than [ ] I or both. 

(d) An individual whp violates subsection (a) 

with respect to less than [29] grams of marijuana is 

guilty of a (misdemeanor] and upon conviction may be 

imprisoned for not more than [ ], fined not more 

than ( 1, or both .. 

COMMENT 

This section is derived from Section 401(c) of the 
1970 Act. The former Section 401(C) is treated as a 
separate section because the offense is mere possession 
as opposed to the other prohibited acts of section 401. 
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ANALYSIS 

SECTION 406. POSSESSION As PROIDBITED ACT; PENALTIES 

This provision of the UCSA (1990) applies to users of illegal drugs. Persons 
distributing, manufacturing, or possessing with the intent to do either are addressed in 
Section 401(b)-(f). Persons possessing large quantities of the most commonly abused drugs 
are addressed in Section 401(g). Earlier drafts of the UCSA (1990) would have reduced all 
"simple possession" offenses to misdemeanors. This represented a dramatic retreat that 
was inconsistent with existing punishments in virtually every jurisdiction with respect to 
Schedules I and IT drugs. 

America's police and prosecutors support sentencing flexibility which permits 
probation coupled with treatment and education to provide a "second chance" for those 
who demonstrate an acceptance of their personal responsibility. Nevertheless, the threshold 
position must continue to be that possessing drugs, particularly the "bard drugs" in 
Schedule I and IT, is a serious offense and absent an affirmative willingness by a defendant 
to rehabilitate, should be punished accordingly. Common sense supports the reports of 
those in the field. The credible threat of stem punishment provides the best incentive for 
many, once caught, to rehabilitate themselves by taking advantage of education and 
treatment programs. Similarly, stem punishment is also the only sure way to protect 
society from those who have, through their conduct, demonstrated they are not prepared 
to function as law abiding members of our society. 

This analysis, prepared by the National Drug Prosecution Center to aid understanding of the. UCSA, does 
not necessarily represent the views of the National Conference of Commissioners on Uniform State Laws. 163 
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SECTION 407. CONSPIRACY; PENALTY. A person may not 

conspire to commit a violation of this (Act]. A person 

who violates this section is guilty of a crime and upon 
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conviction is subject to the same penalty as provided 

for the offense that was the object of the conspiracy . 

COMMENT 

This section is based on 21 U~S.Ce 846. 

SECTION 408. SOLICITATION; (ATTEMPT;] PENALTY. 

(a) A person may not knowingly or intentionally 

solicit, induce, or intimidate an individual to engage 

in specific conduct constituting a violation of this 

(Act]. 

(b) [A person may not attempt to commit a 

violation of this (Act]". 

(c)] A person who violates this section is guilty 

of a crime and upon conviction is subject to the same 

penalty as provided for the offense that was the object 

of the solicitation [or attempt]. 

COMMENT 

SUbsection (b) provides an option for a state that 
does not have a general statute imposing a penalty for 
attempting to commit a crime. 
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ANALYSIS 

SECTION 407. CONSPIRACY; PENALTY 

Section 407 of the UCSA (1990) specifies that "[a] person may not conspire to 
commit a violation of [the UCSA] n and that a person who so conspires "is guilty of a crime 
and upon conviction is subject to the same penalty as provided for the offense that was the 
object of the conspiracy.". Under this provision, therefore, persons who conspire to commit 
§erious drug cffenses involving more than the threshold quantities of the controlled 
substances identified in Section 401(g) of the VeSA (1990) would be subject to the enhanced 
or mandatory minimum penalties specified in that subsection. 

This is as it should be since the object of the drug laws generally, and the enhanced 
or mandatory minimum penalties more specifically, is to deter equally both conspiracies 
to commit drug offenses and the actual commission of those offenses. Quite often the 
evidence against major traffickers only supports a conspiracy conviction since these 
traffickers only make the deals and are extremely careful to insulate themselves from any 
contact with the drugs through the use of loyal subordinates. The same is true of those 
"financiers" who "invest" in major drug deals, expecting an extremely high rate of return, 
but who do not want to know or be exposed to any of the drugs or drug trafficking 
operations. If we are truly to deter large-scale drug trafficking, we must equally deter 
those who plan and agree on the commission of large-scale drug offenses as those more 
directly involved in the commission of such offenses. The penalty provision of Section 407 
would accomplish this purpose. 

The federal government realized this point in 1988 when it amended the federal 
conspiracy statutes, 21 u..s.C. §§ 846 and 963. In 1986, Congress had enacted a 
"mandatory minimum" sentencing scheme for certain large-scale substantive drug 
trafficking offenses. However, the "conspiracy" statutes specified that persons who 
conspired to commit drug crimes were punishable by "imprisonment. or fine or both which 
may not exceed the maximum punishment prescribed for the offense,the commission of 
which was the object of the ... conspiracy." The bolded language, when viewed together with 
the rule of lenity, was interpreted as subjecting defendants who conspire to commit certain 
large-scale drug crimes to the new enhanced maximum penalties applicable to the 
substantive offenses but not to the new "mandatory minimum" penalties applicable to those 
offenses. This was incompatible with the will of Congress to deter both conspiracies and 
substantive drug offenses with the same force. Thus, in 1988, Congress amended the 
conspiracy statutes to provide tbat persons who conspire to commit drug offenses "shall be 
subject to the same penalties as those prescribed for the offense, the tom mission of which 
was the object Of the toospjrac.y." 

The same policy would be effectuated through the adoption of Section 407 of the 
UCSA (1990). Adoption of this provisioll would not mean that those who "merely" 
conspire to commit large-scale trafficking offenses would receive penalties jdentkal to those 
who actually complete the offense. As explained earlier, it would merely mean that these 
offenders would be subject to the same range of penalties. The trial judge would retain 
discretion to impose a lesser sentence within that range on a "mere" conspirator than he 
might impose on the actual drug traflicker. Nor would adoption of this provision militate 
against effective plea bargaining since the prosecutor would retain the option of allowing 

This analysis, prepared by the National Drug Prosecution Center to aid understanding of the UCSA, does 
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a deCendant to plead to a cbarge in which no sp~cific quantity of drug is mentioned, thus 
not triggering the enhanced or mandatory minimum penalties. 

SECTION 408. SOLICITATION; [ATTEMPT;] PENALTY 

This section is intended to permit proactive undercover law enforcement strategies 
such as "reverse stings". The provision as written applies to persons who knowingly or 
intentionally solicit the purchase oC, or attempt to purchase, illegal drugs. It allows officers 
to target ongoing criminal conduct without having to consummate the deal or use real 
drugs. To achieve its purpose, however, the section should also apply to persons who .otl'fi 
to sell or buy illegal drugs. These individuals should not receive a windfall because the 
customer or seller is an undercover police officer who prevents the crime Crom being 
completed. Many states now impose strong sanctions on users who try to buy illegal drugs. 
The Office of National Drug Control Policy (ONDCP) reports that 19 states punish attempts 
and either offers or solicitations to purchase or sell drugs the same as for the completed 
offense.6 

6 Office of the National Drug Control Policy, State Drug Control Status Summary, St.ak 
Drug Control Status Report (November, 1990). 
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SECTION 409 a DISTRIBUTION TO INDIVIDUAL UNDER AGE 

~8; DISTRIBUTION NEAR SCHOOLS OR COLLEGES i PE!~ALTIES. 

(~) An individual 18 or more years of age who 

violates section 401 by distributing a controlled 

substance to an individual under 18 years of age who is 

at least two years younger than that individual is 

guilty of a crime and upon conviction is punishable by a 
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term of imprisonment and fine not exceeding (two times] 

those authorized by Section 401. 

(b) An individual may not violate section .401 in 

or on, or within [one thousand feet] (300.48 meters] of, ~ 

the real property comprising a public playground, a 

public or private elementary or secondary school, a 

public vocational school, or a public or private college 

.or university. An individual who violates this 

subsection is guilty of a crime and upon conviction is 

punishable by a term of imprisonment and fine not 

exceeding (two times] those authorized by Section 401. 

(c) An individual who violates subsection (b) 

after a previous judgment of conviction under that 

subsection has become final, is punishab.le by a term of 

imprisonment not exceeding [three times] that authorized 

by Section 401. 

(d) It is not a defense to a· violation of 

subsection (a) that the accused did not know the age of 

an individual to whom a controlled substance was 

distributed .. 

(e) It is not a defense to a violation of 

subsection (~) or (c) that the accused did not know the 

distance involved. 

(ef) Notwithstanding any other provision of thi~ 

section, with respect to .an individual who is found to 

have violated this section: 
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(1) adjudication of guilt or imposition of 

sentence may not be suspended, deferred, or withheld; 

(2) the individual must be imprisoned for at 

least [ ] for a violation of sUbsection (a) or (b)j 

and 

(3) the individual is not eligible for parole 

before serving the mandatory term of imprisonment 

prescribed by this section.] 

COMMENT 

This section is designed to impose stiffer 
penalties on those persons over eighteen years of age 
who distribute controlled substances to persons under 
eighteen years of age. However, the recipient must be 
at least two years younger than the distributor before 
this section comes into effect. The two-year 
differential is in lieu of ac~epting the 18-year-oid/21-
year-old age distinction in the federal act, 21 U.S.C. 
845, which could result in the stiffer penalty for an 
18-year-old selling to a 20-year-old. Subsections (b) 
and (c) are similar to penalties contained in the 
federal act, 21 U.S.C. 845a, as enacted in 1984 and as 
amended by the Anti-Drug Abuse Act of 1986, Public Law 
99-570, § 1104 (the "Juvenile Drug Trafficking Act of 
1986"), which added vocational school, college, and 
university, and also included "manufacturing." 
Subsection (c) provides for a special subsequent offense 
penalty with respect to manufacturing or distributing 
controlled substances near schools. The penalty in 
section 410 for a second offense would not apply in this 
caseo 

SECTION 410. EMPLOYMENT OR USE OF INDIVIDUAL UNDER 

18 YEARS OF AGE IN DRUG ~PERATIONS; PENALTIES. 

(a) An individual 18 or more years of age may not 

knot-.-':r.;ly or intentionally en:lploy; hire, use, persuade, 

induce, entice, or coerce an individual under 18 years 
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of age to violate or a~sist in avoiding detection or 

apprehension for a violation of this (Act]: 

(b) An individual who violates sUbsection (a) is • 

guilty of a crime and upon conviction is punishable by a 

term of imprisonment and fine not exceeding (two times] 

those authorized by section 401. 

(c) An individual who violates subsection (a) 

after a previous judgment of conviction under that 

s~section has become final, is punishable by a term of 

imprisonment not exceeding (three times] that authorized 

by sections 401(a) through (f). 

(d) An individual who violates sUbsection (a) by 

employing, hiring, using, persuading, inducing, 

enticing, or.coercing an individual who is under 15 

years of ag~, may be imprisoned for not more than 

( ] years and fined not more than ( ] in 

addition to any other punishment authorized by this 

section. 

(e) It is not a defense to a violation of this 
-

section that the accused did not know the age of a 

protected individual. 

(ef) Notwithstanding-any other provision of this 

section, with respect to an individual who. is found to 

have violated this section: 

(1) adjudicati~n of guilt or imposition of 

sentence may not be suspended, deferred, or withheld; 
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(2) the individual must be imprisoned for at 

l.east ( ] fc)r a violation of subsection (a) or (b); 

and 

(3) the individual is not eligible for parole 

before servinq the mandatory term of imprisonment 

prescribed by this section.] 

COMMENT 

This section provides for a special offense for 
using minors in drug operations. The section is derived 
from similar provisions in the federal act, as created 
by the Anti-Drug Abuse Act of'1986, Public Law 99-570, 
S 1102 (the "J.uvenile Drug TraffiCking Act Df 1986") and 
from the California Health and Safety Code" § 11353. 
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ANALYSIS 

SECTION 409. DISTIUBUTION TO INDIVIDUAL UNDER 18; 
DISTRIBUTION NEAR SCHOOLS OR COLLEGES; PENALTIES 

SECTION 410. EMPLOYMENT OR USE OF INDIVIDUAL UNDER 18 YEARS OF AGE 
IN DRUG OPERATIONS; PENALTIES 

Hypothetical 

Joe Doper is the 30-year-old kingpin of a street-level drug gang involved in the 
manufacture and sale of "crack" (cocaine base). Doper's distribution operation is run out 
of a bar, known as the "What It Is" lounge, which is located one block (300 feet) from the 
grounds of Mark Twain Elementary School. You cannot see the school from inside the bar 
because the bar has no windows. For the same reason, passers-by on the street cannot see 
into the bar. Doper's "stash house" where the "crack" is manufactured is located about 
one mile away, across the street from a public playground. Joe occasionally employs 
youngsters at the playground to act as "lookouts" for his "stash house" operation. He has 
taught them the identities of all undercover officers and of all unmarked cars. 

At midnight on June 1, 1990, Joe gets a can from one of his corner "captains" that 
his dealers on that corner, which is a round-the-clock drug market, are running low on 
crack. Joe has his "cooker" make up 100 vials of crack which Joe then gives to a young 
"goferll in the drug organization to take down to the bar and deliver it to the "captain" . 
Unbeknownst to Joe, the "gofer" has just turned 18. He previously was employed as a 
IIloo)\.Out ll for one of Joe's corner "captains." The IIgofer" takes the vials of "crack" and 
delivers them to the IIcaptain" inside the bar at approximately 1:00 a.m. 

The "captain II takes the crack and divides it up among his men working a corner 
that is several blocks away but still within 1,000 feet "as the crow flies" from Mark Twain 
school. One of the dealers is a 19-year-old named Curtis. Approximately one hour later, 
Curtis is approached by two individuals whom he knows to be crack addicts. Each of the 
individuals buys several vials of crack. Unbeknownst to Curtis, one of the individuals is 
17 and the other is 16. 

At the end of the night's shift, the "captain" collects the money from his team of 
dealers and drives to the bar to met Joe. Joe arrives at the bar driving a 1990 BMW. It 
is approximately 8:30 a.m. and the bar is closed. The "captain" hands Joe a roll of cash 
as several students walk by on their way to school. 

Analysis 

Joe would be subject to the enhanced penalties under Section 409(b) of the UCSA 
(1990) for distributing the crack to the "gofer" within 1,000 feet of a pu.blic playground. 
The purpose of Section 409(b) is to deter persons from conducting drug operations where 
the direct and indirect, immediate and more attenuated, consequences of those operations 
are likely to affect juveniles. 

This analysis, prepared by the National Drug Prosecution Center to aid understanding of the UCSA, does 
not necessarily represent the views of the National Conference of Commissioners on Uniform State lAws. 175 



Joe would not be liable for distributing the crack to the "gofer" under Section 409(a) 
of the USCA (1990) because the "gofer" has just turned 18. If the "gofer" were under 18, • 
Joe would be liable under Section 409(a) for distributing drugs to a juvenile and under 
Section 410(a) for using or hiring a juvenile to transport or carry a controlled substance. 
Joe would be liable under Section 410(a) for hiring juveniles to act as "lookouts" for his 
"stash house" operation. Like the federal statute on which it is based, Section 410(a) 
applies to those who employ juveniles to avoid detection or apprehension for a violation of 
the Act. 

The "cooker" would face enhanced penalties under Section 409(b) for distributing 
the freshly made crack to Joe. However, the "cooker" would not be liable under Section 
409(b) if all he did was manufacture the crack at the "stash house" and then personally 
carry it to a place more than 1,000 feet from a school or playground for distribution. This 
failure to include manufacturing offenses in Section 409(b) is troublesome because the 
"cooker" is just as likely as Joe to employ juveniles at the playground to act as "lookouts" 
and his operations will mean that drugs are readily available in the area around the 
playground whether he or one of his "clients" does the distribution. Under the federal 
statute on which Section 409(b) is based, the "cooker" would be liable for conducting a 
manufacturing operation within the prescribed distance from the playground. 

The "gofer" would be subject to enhanced penalties under Section 409(b) for 
distributing the crack to the "captain It within 1,000 feet of a school. This is true 
notwithstanding the fact that the transaction cannot be seen from the school and that there 
are no juvenUes likely to be present in or around the bar at 1:00 a.m. Again, the purpose 
of Section 409(b) is to deter persons from conducting their drug operations in areas where • 
the direct ana indirect consequences of those operations might affect juveniles. For the 
same reason, )~he "captain" and Curtis (indeed, all of the deals on the corner) would be 
subject to enhanced penalties under Section 409(b) for distributing drugs within 1,000 feet 
of the school. 

Curtis would also be subject to enhanced penalties under Section 409(a) for 
distributing crack to the 16-year-old, a juvenile who is more than two years his junior. 
This is true not withstanding the facet that Curtis did not lmow the age of his customer. 
One who undertakes to sell drugs to young people should assume the risk that they may 
be juveniles· for purposes of this statute. Curtis would not, however, be subject to the 
enhanced penalties under Section 409(a) as presently drafted, based on his sale to the 17-
year-old juvenile, because of the requirement that the juvenile recipient of the drugs be two 
years the junior of the distributor. This requirement merely acts to protect the drug 
trafficker and should be eliminated. 

One of the most devastating consequences of our national drug problem is the impact 
of drug trafficking on our nation's youth. Particularly in urban areas, young people are 
increasingly using dangerous and highly addictive drugs such as "crack", PCP, and 
methamphetamine which are readily available on many school grounds. Newspaper reports 
of pre-teen dropouts who have become major street-dealers of crack, often making 
thousands of dollars a week and spending it all on their own seif-.destruction, are 
commonplace. And,throughout our nation, drug traffickers have learned to hire juveniles 
as "lookouts" or street-dealers thereby reducing their own exposure to law enforcement 
authorities while, at the same time, resting secure in the knowledge that their juvenile • 
"employees," if arrested, will face littie or no "hard time" and therefore are unlikely to 
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cooperate with law enforcement authorities. The consequence for our society is the 
complete and utter corruption of an increasing number of young victims. 

Equaily insidious, but more difficult to quantify, is the effect of exposing young 
people to the "rewards Q, of drug trafficking. Inner-city children are often forced to bear 
witness to the street-trafficking of illegal drugs on their way to and from their local 
schoolyards and playgrounds. Everyday, they see the large bankrolls of the street-dealers 
and the expensive cars and jewelry of the drug traffickers. Most of their parents 
undoubtedly aspire to a better life for their children and work to instill in them the values 
of hard work, ambition and achievement. These parents and children must overcome 
enormous obstacles and disadvantages even without the prevalence of open-air drug 
markets and "crack houses If operating throughout their neighborhoods. But the corrupting 
effect of the drug markets is nearly insurmountable. Children, who are not yet themselves 
drug users or employed by drug traffickers, must decide each day whether to resist or give 
in to the "easy money" and "free and easy" lifestyle that comes from selling drugs. 
Teenagers who work part-time in fast food restaurants, strive to get into the best schools, 
join the armed services, or work to obtain a ROTC scholarship to college must seem foolish 
when one can literally make $5,000 a week or more dealing drugs on the street. 

Sections 409 and 410 of the UCSA (1990) provide a much-needed degree of 
deterrence through the use of enhanced penalties against drug traffickers who would deal 
drugs to minors, employ minors in their drug dealing organizations, or corrupt minors by 
conducting their drug-dealing activities within close proximity to schools and playgrounds. 
In 1988, the White House Conference for a Drug Free America recognized the need to 
protect our children from drug activity. Conferees advocated mandatory minimum 
sentences for persons selling drugs to juveniles, or using juveniles to distribute drugs.7 

Most states have. sent clear signals that use of children to perpetuate drug activity deserves 
severe punishment. Drug free school zones exist in 43 jurisdictions.s Forty-six (46) 
enhance penalties for employment of minors in a drug operation.9 Almost every 
jurisdiction, 50, srtecifically address sales to juveniles in their penalty provisions.10 

Section 409(a) of the UCSA (1990) is modeled on the federal statutes authorizing 
enhanced penalties for the distribution of drugs to juveniles: 21 U.S.C. §845. It is, 
however, somewhat narrower in scope that its federal counterpart. The federal statute 

. applies to any person at 21 least years of age who distributes a controlled substance to any 
person under 21 year of age. This attacks those who are legally accountable as adults for 
their criminal conduct while, at the same time, deterring the distribution of controlled 
substances to those who are school-age (i.e., under 21) or younger. Section 409(a) provides 
for enhanced penalties for a person at least 18 years of age who distributes a controlled 

1 The White House Conference for a Drug Free America, Final Report 60 (June, 1988). 

8 Office of National Drug Control Policy, State Drug Control Status Summary, State Drug 
Control Status Report (November, 1990); National Criminal Justke Association, A Guide to 
Conrolled Substances Acts (1991) (See Appendix), 

9 Office of National Drug Control Policy, supra note 8. 

10 National Criminal Justice Association, supra note 8. (See Appendix). 

This analysis, prepared by the National Drug Prosecution Center to aid understanding of the UCSA, does 
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substance to an individual who is "under 18 who is at least two years [the distributor's] 
junior. " 

The elimination of the federal requirement that the "customer" be under 21 is less 
troubling than the additional requirement, under the UCSA (1990), that the "customer" 
also be at least two years the junior of the "dealer." There is no sound policy reason for 
this requirement. If the purpose of the statute is to deter the distribution of drugs to 
juveniles by those who are legally accountable as adults for their criminal conduct, this 
requirement adds nothing to serve that purpose and, in fact, merely adds a loophole by 
which young adult drug dealers can deal drugs to teenagers who are less than two years 
their junior and escape the enhanced penalties. Thus, an 18-year-old could sell drugs to 
anyone who was 16 or 17 without fear of the enhanced penalties. This "two-year age 
differential" should be eliminated. 

Section 409(b) of the UCSA (1990) is modeled on the federal "schoolyard statute": 
21 U.S.C. §845a. It is, however, considerable narrower in scope than its federal 
counterpart. First, it applies only to distribution offenses whereas the federal statute 
applies to distribution, manufacturing, or possession with intent to distribute offenses. 
Thus, persons operating "crack" manufacturing operations or '!meth labs" within 1,000 feet 
of the protected areas, but who do not distribute drugs at these sites, would not face the 
enhanced penalties under UCSA (1990) whereas they would under the federal statute. 
Second, the scope of "protected areas" is narrower in that private vocational schools,junior 
colleges, youth centers, public swimming pools, and video arcade faciIEies are excluded 
from the UeSA (1990). We support enactment of Section 409(b) notwithstanding its 
considerably narrower scope. 

Section 410 of the UCSA (1990) is modeled on the federal statute imposing enhanced 
penalties for persons who employ juveniles to violate any of the federal drug laws: 21 
U.S.C. §845b(a). It is, however, somewhat narrower in scope than its federal counterpnrt 
because it does not impose enhanced penalties for those who receive a controlled substance 
from a person under 18 years of age other than an immediate family member. It does, 
however, address the primary kind of conduct which the statute was meant to deter: the 
employment of juveniles by adult drug traffickers. We support enactment of this provision. 

Courts have long recognized ~he validity of the Congressional concern with 
protecting children from the multiple evils inherent in drug trafficking, even in prosecutions 
und.er the so-called "schoolyard statute" (21 U.S.C. §845a) where no childre!l were present 
or involved in the charged drug offense. 

The presumption that narcotics sales in the vicinity of an 
elen;~entary or secondary school endanger the students and thus should 
be subject to stiffer penalties is substantially related to Congress's 
interest in shielding these children from the evils of the drug trade. 
Whether or not a child is involved in or otherwise present during any 
particular sale of narcotics within one thousand feet of a school, 
subjecting the seller to enhanced penalties reasonably may be expected 
to deter the seller and other illicit dealers from conducting their 
operations near school property in the future. III such areas, where 
children congregate in large numbers before, during, and after school 
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sessions, they are readily subject to the evils of addiction, a hazard to 
them not only physically and psychologically, but financially, with the 
prospect that their need for drugs, once they are addicted, will lead 
them into a life of crime to obtain funds to support their habit. They 
may be drawn into drug rings as participant themselves, adding the 
sales and distribution of narcotics to others, including their 
schoolmates. Indeed, judicial notice may be taken of the destructive 
results of drug addiction, the source of which Congress clearly 
intended to keep out of the easy reach of school-children. I.L.is 
difficult to imagine a more rational way of keeping, drug traffickers 
out Of areas where children are more likely to come into contact with 
them than to subject them to the risk of stiffer penalties for doing 
business near school property .... [D]efendant fails to consider the long 
tenu effect of Section 845a on the health and welfare of schoolchildren 
in general. 

United States v. Nieves, 608 F.Supp. 1147, 1149-50 (S.D.N.Y. 1985) (emphasis supplied; 
footnote omitted). Another court has said~ 

rrlhe statute is designed to protect schoolchildren from the ~ 
and indirect dangers of the narcotics trade. The statute ~ttempts to 
do this by creating, in effect, a circular area, with a radius of one 
thousand feet, around all elementary and secondary schools which will 
be free of any narcotics traffic, and all of the direct and indirect evils 
posed by this activity . 

United States v. Cunningham~ 615 F.Supp. 519, 520 (S.D.N.Y. 1985) (emphasis supplied). 
Still another court has rejected a challenge that the conviction was based on a transaction 
that took place inside a dwelling entirely out of the sight of any students: 

The consequences of such transaction inevitable Dow from inside 
the dwelling to the violent and dangerous milieu Congress sought to 
eliminate in the proximity of schools. 

United States v. Holland, 810 F.2d 1215 (D.C. Cir.), cert. denied, 107 S.Ct. 2199 (1987). 

Other cases upholding the foregoing Cederal statutes include the, Collowing: United 
States v. Carter, 854 F.2d 1102 (8th Cir. 1988) (affirming conviction for employment of 
minor under section 845b; deCendant need not know age of distributee; 11 [t]o rule otherwise 
would permit drug dealers to close their eyes to the age oC the minors who become part of 
the operation, without fear oC reprisal"); United States v. Ojarril, 779 F.2d 791 (2d Cir. 
1985); cerl. denied, 475 U.S. 1029 (1986) (schoolyard statute; defendant need not know he 
was within proscribed distance); United States v. Agiiar, 779 F.2d 123 (2d Cir. 1985), cert. 
denied, 475 U.S. 1069 (1986) (presumption tbat those who deal drugs within 1,000 feet of 
school are deserving of enhanced punishment is rational and constitutional); United States 
v. Jones, 779 F.2d 121 (2d Cir. 1985) cert. denied, 475 U.S. 1031 (1986) (upholding 
constitutionality of schoolyard statute); United States v. Fahi, 776 F.2d 46 (2d Cir. 1985) 
(defendant need not know he was within proscribed distance); United States v. Pruitt, 763 
F.2d 1256 (11th Cir. 1985) cert. denied, 474 U.S. 1084 (1986) (affirming conviction Cor 
distribution to minor under Section 845; defendant need not have known age of 
distributee); United States v. LaFluer, 669 F.Supp. 1029 (D.Nev.1987) (proper to charge 
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distribution to minor notwithstanding fact that minor was willing co-conspirator); United 
States v. Dixon, 619 F. Supp. 1399 (S.D.N.Y. 1985) (presumption that those who deal drugs • 
within 1,000 feet of school are deserving of enhanced punishment is rational and 
constitutional. 
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SECTION 411. CONT:rNUl:NG CRIMINAL ENTERPRISE; 

PENALTY. 

(a) . A person who engages in a continuing criminal 

enterprise is guilty of a crime and upon conviction is 

punishable by a t~ of imprisonment and fine not 

exceeding [tw9 times] those authorized by section 401 

for the underiyiriq offense. For purposes of this 

subsection, a person is engaged in a continuing criminal 

enterprise if: 

(1) the person violates any provision of this 

[Act] which is a felony";"· and 
(2) the violation is a part of a continuing 

series of two or more violations of this (Act] on 

separate occasions: 
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(i) which are undertaken by the person in 

concert with five or more other persons with respect to 

whom the person occupies a position of organizer, 

supervisor, or any other position of management; and 

(ii) from which the person obtained 

substantial income or resources. 

(b) ·A person who 'violates subsection (a) after a 

previous judgment of conviction under that sUbsection 

has become final, is punishable by a term of 

imprisonment not exceeding [three times] that authorized 

by section 401. 

[(e) Notwithstanding any other provision of this 

section, with respect to an individual who is found to 

have violated subsection (a) or (n): . 

(1) adjudication of guilt or imposition of 

sentence may not be suspended, deferred, or withheld; 

(2) the individual"must be imprisoned for at 

least [ J for a violation of SUbsection (al or (b); 

and 

(3) the individual is not eligible for parole 

before serving the mandatory term of imprisonment 

prescribed by subsection Ca) or (b).] 

COMMENT 

This section provides penalties for continuing 
criminal enterprises, similar to the penalties contained 
in the federal act, 21 U.S.C. 848, which was amended by 
the Anti-Drug Abuse Act of 1986, Public Law 99-570, 
§ 1253 (the "continuing Orug Enterprise Act of 1986"), 
which provides for enhanced penalties for principals of 
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continuing drug enterprises. Under the comparable 
federal provision, 21 U.S.C. 848, the consensus·of 
authority is that to establish a continuing "series" of 
violations the government must prove at least three 
felony violations, which does not necessarily mean that 
the government must obtain convictions on a minimum of 
three felony violations or that tile defendant be 
indicted on three of th.e eligible predicate felonies. 
See United States v. Young, 745 F.2d 733 (2nd eire 
1984) • 
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ANALYSIS 

SECTION 411. CONTINUING CRIMINAL ENTERPRISE; PENALTY 

Hypothetical 

Mr. K operates a heroin and cocaine distribution ring from his residence ill Phoenix, 
Arizona. He.has been doing.tbis.for nine months. He receives his drugs from couriers who 
obtain the drugs in Mexico. The drugs are often imported in leased trucks under his 
direction. On occasion, Mr. K also goes to Mexico to pick up drugs and discuss business 
with his foreign importer. Mr. K imports five pounds of heroin and cocaine weekly. The 
drugs are stored at his residence where they are prepared for distribution. In Phoenix Mr. 
K bas six dealers who, under the supervision of Mr. K, prepare the drugs for sale and 
distribute them to mid-level dealers. The books and records are kept at the house by the 
wife of Mr. K. This record contains the date of sale. Mr. K has no other visible means of 
support. The business is a strictly cash business. Some of the proceeds are used to pay 
expenses, some are placed in bank accounts under the wife's name, and some are kept in 
the house. The wife has no other source of income. Search warrants are executed and 
$100,000 in cash is found at Mr. K's residence. Another $50,000 is found with one pound 
of cocaine. The records are also seized. The records reflect that the business has a. gross 
income of $500,000 with expenses of $200,000 over nine months of operation. Records also 
show that Mr. K has used some of the drug proceeds to establish ABC Corporation. Mr. 
K has one general partner in ABC Corporation who does not know about Mr. K's drug 
dealing activity nor that ABC Corporation was purchased with drug proceeds . 

Analysis 

Section 411 of the UCSA (1990) is designed to reach those persons who engage in a 
Continuing Criminal Enterprise. Jefers v. United States, 97 S.Ct. 2207 (1977). To engage 
in a Continuing Criminal Enterprise a person must: 

1) violate a felony provision of this Act; 
2) that violation must be part of a continuing series of two or more violations; 
3) act in concert with five or more persons; 
4) act as an organizer, supervisor or manager and; 
5) receive substantial income or resources. 

Under these criteria only Mr. K is indictable for violating Section 411. The 
enterprise is ongoing and has been for nine months. Weekly shipments of drugs are 
received. Mr. K acts as an organizer/manager over more than five people: the couriers, 
the dealers and his wife. There are more than two violations of this act including sale of 
drugs, possession for sale and trafficking. Under the comparable federal law, 21 U.S.C. 
§848(d), to establish a continuing "series" of violations the government must prove at leas~ 
three felony violations, which does not mean the government must obtain convictions on a 
minimum of three felony violations nor that the defendant must be indicted on the eligible 
predicate felonies, United States v. Young, 745 F.2d 733 (2nd Cir. 1985). Section 411 does 
not apply to possessory offenses pursuant to Section 406 of the UCSA (1990) . 

This analysis, prepared by the National Drug Prosecution Center to aid understanding of the UCSA, does 
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Mr. K has received substantial income. Substantial income or resources means the 
worth or value obtained from the enterprise, not the individual defendant. United States 
v. Sisca, 503 F.2d 1337 (2nd eire 1974). Income includes money or other property. United 
States v.Jeffers, 532 F.2d 1101 (7th Cir.1976), rev'd on other grounds, 97 S. Ct. 221 (1977). 
It is not net income. 

Section 411 is patterned after federal law 21 U.S.C. §848, which was amended by the 
Anti-Drug Abuse Act of 1986, Pub.L. 99-570, § 1253 which provides for enhanced 
punishment. This is a separate and distinct offense from the underlying predicate offenseso 
It punishes leaders of drug organizations and federally is commonly known as the "Drug 
Kingpin" statute. United States V. Sinito, 723 F.2d 1250 (Ohio 1983), eeri. denied, 469 U.S. 
§817. The federal provision carries a mandatory sentence. 21 U.S.C. §848(a). In addition 
to the mandatory sentence,parole is unavailable. United States V. Valenzuela, 646 F.2d 352 
(9th Cir. 1980). The mandatory sentencing provisions have been upheld as constitutional. 
United States v. Envin, 793 F.2d 656 (5th Cir. 1986), eeri. denied 107 S.Ct. 589. 

Applicability of Model Asset Seizure and Forfeiture Act (MASFA) (1991) 

Under the model act, separate civi! remedies are also available to dismantle the 
enterprise. Turning first to forfeiture remedies, property is forfeitable if (1) it was used in 
any manner or part to facilitate conduct giving rise to forfeiture; 2) it is proceeds of 
conduct giving rise to forfeiture or 3) it is an interest in any enterprise that was established, 
operated or controlled through conduct giving rise to forfeiture. The residence of Mr. K 
is forfeitable because it was used to store and prepare drugs for sale. The.en.ti.n residence 

• 

is forfeitable and not just that part of the residence directly connected with drug activity. • 
The language is clear from the words "the whole of any lot or tract of land." Innocent 
lienholders and good faith purchasers for value are protected. These include banks, 
mortgage companies, and other commercial interests. The bank accounts in the wife's name 
are also forfeitable because they are proceeds of the violation. The wife does not fall within 
an exemption under Section 5 because she is a co-conspirator and acted with knowledge 
of the unlawful activity. 

The $100,000 in cash is also forfeitable because it is proceeds. There is probable 
cause to believe the $100,000 is proceeds because Mr. K's only kn(HVn source of income is 
from drug dealing. Under Section 11(k) of the model act, there is a rebuttable presumption 
that property is forfeitable if the person has engaged in conduct giving rise to forfeiture, 
the property was acquired during the period of time the conduct was engaged in; and there 
is no other likely source for the property other than the conduct giving rise to forfeiture. 
This provision is based on 21 U.S.C. §853(d) which has been found to be constitutional. 
United States V. Sandini, 816 F.2d 869 (3rd Cir. 1987). United States v. Haro, 685 F.Supp. 
1468 (Wis. E.D. 1988). The $50,000 in cash is also forfeitable for the same reasons. In 
addition, it was found with one pound of cocaine. Section 11G) authorizes a rebuttable 
presumption that money is proceeds of drug dealing or was used or intended for use to 
facilita~e drug dealing if it is found in proximity with the drugs. 

ABC Corporation is forfeitable because it was established with drug proceeds, but 
only to the extent of the proceeds invested. The general partner's interest is exempt from 
forfeiture because he was not a party to the drug activity nor did he have any knowledge 
of it. Therefore, Mr. K would lose his interests but the general partner would not. • 
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Mr.K is not entitled to offset the forfeiture by the extent of his expenses, which are 
$200,000. The definition of proceeds in Section 1(6) of the model act is all property derived 
from the conduct giving rise to forfeiture without reduction for expenses incurred for 
acquisition, maintenance or any other purpose. Only legitimate businesses can deduct 
business expenses. Illegitimate businesses have no rational or principled basis to claim 
deduction of expenses. 

Finally, the forfeiture remedies must provide remedies relating to the $500,000 Mr. 
K acquired, but which cannot be located, and the leased trucks used to transport drugs. 
To the extent the $500,000 can be traced through accounts or expenditures, those derivative 
properties are forfeitable. However, to the extent they cannot be located, Section 14 of the 
model act comes into play. This provision allows the court to substitute other property up 
to the value of the property subject to forfeiture if that property cannot be located, has 
been transferred to a third party, is beyond the jurisdiction of the court, has been 
substantially diminished in value, has been commingled or is subject to any interest 
exempted from forfeiture. 

Mr. K is liable for up to $500,Oa~) and is liable to disgorge $500,000. If the original 
profit is unavailable, the court may substitute an asset in its place. The substitute asset 
provision is based on 21 U.S.C. §853(p). A similar concept relating to RICO forfeiture has 
been upheld in United States v. Benevento, 663 F.Supp. 1115 (S.D.N.Y. 1987), affd., 836 F.2d 
129 (2nd Cir. 1988). 

As to the leased vehicles, they would normally be exempt from forfeiture as the 
lessor would have an exempt interest. However, under the substitute asset provision, Mr. 
K would be liable for the value of the leased vehicle even though the leased vehicle would 
not be forfeited. Drug dealers often use leased vehic!es to avoid the forfeiture remedies; 
yet they still enjoy the economic advantage the vehicle provides in promoting the drug 
activity. The drug dealer should be liable for the value of the asset he or his enterprise 
used to promote drug activity. 

These new tools reflect the principled stand that the organization behind the growing 
drug industry needs to be targeted and dismantled along with its corollary financial wealtb . 

This analysis, prepared by the Natio1lil1 Drug Prosecution Center to aid understanding of the UCSA, does 
not necessarily represent the views of the Natio1lil1 Conference of Commissioners on Uniform State Laws. 
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SECTION.4L2 •. MONEY .LAUNDERING AND ILLEGAL 

INVESTMENT; PENALTY. 

(a) A person may-not knowingly or intentionally 

receive or acquire proceeds, or engage in transactions 

involving proceeds, known to be derived from a violation 

of this [Act]. This subsection does not apply to a . 

transaction between an individual and the individual's 

counsel necessary to.preserve the individual's right to 

representation, as guaranteed by (insert reference to 

state!s constit~tion] and by the sixth Amendment of the 

United states constitution. (This exception does not 

create a presumption against or prohibition of the right 

of the state to seek and obtain forfeiture of proceeds 

derived from a violation of this [Act].] 

(b) A person may not knowingly or intentionally 

give, sell, transfer, trade, invest, conceal, transport, 

or otherwise make avai1able anything of value that the 

person knows is intended to be used to commit or further 

the commission of a violation of this [Act]. 
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(c) A person may not knowingly or intentionally 

direct, plan, organize, initiate, finance, manage, 

supervise, or facilitate the transportation or transfer 

of proceeds that the person knows are derived from a 

violation of this [Act]. 

Cd) A person may not knowingly or intentionally 

conduct a financial.transaction involving proceeds 

derived from a violation of this [Act] if the 

transaction i~ designed in whole or in part to conceal 

or disguise the nature, location, source, ownership, or 

control of the. proceeds that.the person knows are 

derived from a violation of this [Act] or to avoid a 

transaction reporting requirement under state or federal 

law. 

(e) A person who violates this section is guilty 

of a crime and upon conviction may be imprisoned for not 

• 

• more than ( ] years, fined not more than ( ], or. 

both. 

COMMENT 

This section makes it unlawful to finance, invest, 
acquire, or expend finances or assets that are actually 
known ta have been derived from or are intended to 
further narcotics trafficking •. It also protects the 
legitimate Sixth Amendment rights of the defendant by 
exempting the defendant's attorney from prosecution for 
certain limited acts. However, it does not shield from 
forfeiture those funds otherwise subject to forfeiture. 
Subsection (d) is derived from 18 U.S.C.A. 
1956 (a) (t) (b) • 
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ANALYSIS 

SECTION 412. MONEY LAUNDERING & ILLEGAL INVESTMENT; PENALTY 

Hypothetical 

Mr. D operates a cocaine and marijuana distribution business. He generates 
thousands of .dollars in profits monthly. He has no other source of income. Mr. D. has a 
business arrangement with a local leasing company whereby Mr. D leases vehicles to 
transport drugs across the country. The lease company owner is aware of the use of the 
vehicles and charges an extra 1.0 percent over the standard rate. Some of the drug profits 
are given to Mr. C to invest in real estate and Mr. C is told these are drug proceeds and 
to put the property in the names of others. Mr. C advises Mr. D about state and federal 
forms that have to be filled out for the down payment of $12,000. Mr. C advises Mr. D to 
make two deposits of $6,000 in order to avoid the reporting forms. Mr. D is eventually 
arrested. Through the years Mr. D bas employed an elite private attorney to represent him 
and the members of his drug organization in drug matters related to the ongoing cocaine 
and marijuana business. The attorney has always been paid with cash up front. Through 
the years, the attorney has known that Mr. D makes his money from drug dealing. Mr. D 
has often bragged to his attorney how lucrative cocaine deZ"J:;!g has been for him. 

Analysis 

This fact pattern repeats itself in every significant drug business. The organizers 
make money and require the assistance of others to keep the business operating and to 
transform the illicit cash into openly useable income. Tbe money laundering provision is 
designed to drive the contributors of goods and services away from the drug trafficking 
industry. Previously this class of persons was not prosecutable. These people are not 
traditionally co-conspirators or aiders and abettors in the drug trade itself. Instead, they 
form a parallel support service by suppiying advice, services or products that facilitate the 
main industry. The true pivotal point of liability is their culpability in knowingly 
promoting the flow of money in legitimate commercial avenues which has been corrupted 
and tainted by its drug genesis. Yet the federal money laundering statute did not go into 
effect until 1986. 18 U.S.C. §1956, 1957. The UCSA (1970) has no money laundering 
provision, but Section 412 of the UCSA (1990) criminalizes money laundering with drug 
proceeds. There is a growing trend among the states to criminalize money laundering. In 
1985, Arizona became the first state to enact a money laundering statute. Several states, 
including California, Connecticut, Hawaii, Louisiana, New York, Oklahoma, and Virginia, 
have since followed Arizona's lead. Florida and Georgia also have money laundering 
prevention statutes. 

A truly effective assault on the drug industry necessarily includes those who give 
economic support to its viabmty. In the fact pattern above several people bave violated the 
money laundering statute. The owner of the lease company knows that his cars are being 
used to transport drugs. He not only supplies n necessary component to effectuate the 
distribution, he also parlays it into an opportunity to make more money himself. He has 
violated subsection (a) by knowingly receiving proceeds known to be derived from drug 
violations; and/or (b) by knowingly making available things of value which he 

1h~ analysis, prepared by the NatioTUll Drug Prosecutian Center to aid the understanding of the UCSA, does 
not necessarily represent the views of the NatioTUll Conference of Commissioners on Uniform State lAws. 191 



knows arc intended for the purpose of committing or furthering a drug violation, i.e., 
transportation for drugs. • 

Mr. C knowingly accepts drug proms and invests tbem in real estate. It is quite 
common for drug dealers to invest their profits in real estate. In addition, Mr. C is willing 
to place the property in nominee names and advise Mr. D on how to avoid reporting 
requirements. Mr. C has violated subsection (a) by engaging in a transaction involving 
drug proceeds; (c) by managing or facilitating the transfer of proceeds; and (d) by 
conducting a financial transaction with drug proceeds while disguising the source of 
ownership of the proceeds and advising Mr. D on how to avoid the $10,000 reporting 
requirement. Subsection (d) is derived from 18 U.S.C. §1956(a)(I)(b). 

The attorney is receiv.~ng monies he knows are drug proceed,s. He knows this from 
his continuous representation of Mr. D and the other members of the drug ring; the 
statements of Mr. D and the fact that Mr. D has no other source of income. Subsection (a) 
excepts from criminal prosecution any transaction between an individual and that 
individual's counsel necessary to preserve that individual's Sixth Amendment right to 
counsel. This will guarantee that attorneys cannot be criminally prosecuted for money 
laundering if they knowingly receive drug proceeds as long as it is necessary to preserve 
the paying individual's right to counsel. The funds are not shielded from forfeiture. This 
concept is derived from the 1988 Anti-Drug Abuse Act, amendments to 18 U.S.C. § 
1957(0(10). The federal law exempts the attorney from criminal liability but does not 
exempt the funds from forfeiture. 

Under the UCSA (1990), the attorney is explicitly protected only when he receives 
payment from the person to whom the right of representation attaches. The attorney is not • 
protected if someone else pays the legal fees of the person to whom the right of 
representation attaches. In other words, if Mr. D hires the attorney, subsection (a)(I) 
applies; but if someone other than Mr. 1.) hires the attorney, such as Mr. D's drug supplier, 
subsection (a) does not apply. What this subsection protects against is the situation where 
a kingpin pays for the legal services of his underlings to insure their silence. In such a case, 
the attorney's loyalty flows to the kingpin and not the client he formally represents. To 
avoid such conflicts of interest, the fee must come from the person who has the right to 
counsel. No other formulation can guarantee true independence of the attorney from the 
higber ups. 

The United States Supreme Court decided the issue of the forfeitability for drug 
proceeds that have been paid to an attorney in United States v. Monsanto, 109 S.Ct. 2657 
(1989), and In re Hearings as to Caplin & Drysdale, 109 S.Ct. 2646 (1989). 

The Court espoused strong policy arguments supporting the forfeiture of drug 
proceeds. First, these monies are proceeds of a crime. In no other case where the monies 
are proceeds of a crime that ~re subject to forfeiture, can the attorney claim an entitlement. 
For example, as the Court pointed out in Caplin & Drysdale, if A robbed a bank and hired 
an attorney with the stolen money, the attorney will not be heard to say he should keep that 
money as necessary to preserve A's right to counsel. Second, the government's interest 
relates back to the commission of the act giving rise to forfeiture. 18 U.S.C. §1963(c); 21 
U.S.C. §853(c). As a consequence transfers of corrupted property to third persons are 
void. Statuti.)ry exceptions have been created for good faith purchasers for value. 18 U.S.C. • 
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§1963(m)(6)(b); 21 U.S.C. §853(n) (6)(b); and Section 5 of the Model Asset Seizure and 
Forfeiture Act (1991). An attorney usually does not become a good faith purchaser for 
value prior to the attachment of the government's interest because he commonly does not 
represent a person until after the commission of the act giving rise to forfeiture. By then, 
the government's interest has already attached. If a lawyer becomes a good faith purchaser 
for value after the attachment of the government's interest his fees ~re protected from 
forfeiture. This is consistent with the Model Asset Seizure and Forf~Uure Act (1990) which 
protects good faith purch&sers for value, who are service or product providers, 

Third, an individual has a right to counsel in a criminal proceeding. He has the 
right to counsel of his chok~ but this right is qualified. If he cannot afford an attorney, 
he will be appointed one. 

Fourth, the government has a deeply rooted countervailing interest to eradicate the 
economic roots of drug enterprises. The drug war is not a figure of speech. It is a literal 
war in which drug traffickers are armed with AK 47s, Uzis and machine guns. DEA agents 
are now being outfitted with submachine guns as standard equipment. The injuries in 
today's emergency rooms mimic the injuries seen from the battlefield from Viet Nam. For 
a more in depth discussion concerning forfeiture of attorney's fees, see the Analysis to 
Section 5 of the Model Asset Sdi.mre and Forfeiture Act (1991). 

Violence is the trademark of this imported industry whieh murders those in 
authority who continue the struggle against drugs. To allow a drug dealer to use his 
poisoned money to hire an attorney of his choice is to elevate the values of violence, 
addiction and drug trafficking to such a degree that a wealthy crook can purchase legal 
services, but a poor crook cannot. The constitutional right to counsel then becomes 
constitutional only to the extent one can buy it. Only money untainted by drug trafficking 
should be used to hire an attorney. At least then corruption and dishonesty are not 
rewarded. 

This analysis, prepared by the National Drug Prosecution Center to aid the understanding of she UCSA, does 
not 1lecessarily represent the views of the National Conference of Commissioners on Uniform State Laws. 193 
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SECTION 413. SECOND OR SUBSEQUENT OFFENSES; 

PENALTIES • 

(a) A person convicted of a second or subsequent 

offense under this [Act] may be imprisoned for a term 

not exceeding two times the term otherwise authorized 

and fined an amount not exceeding two times the fine 

otherwise authorized. 

(b) For purposes of this section, an offense is 

considered a second or subsequent offense, if, before 

conviction of the offense, the offender has at any time 

been convicted under this (Act] or under any statute of 

the United states or of any state relating to a narcotic 

drug, marijuana, or a'stimulant, depressant, or 

hallucinogenic sUbstance and judgment of that conviction 

has become final • 

(0) This section does not apply to a second or 

subsequent qffense under section 406, 409(b), 410(a), or 

COMMENT 

sections 409(b) , 410(a), and 411 are excepted from 
the application of this section because second offense 
penalties for those sections are provided by sections 
409(C), 410(c), and 411(b). 

SECTION 414. CONDITIONAL DISCHARGE FOR POSSESSION AS 

FIRST OFFENSE. 

(a) Whenever an individual who has not been 

convicted previously within the past ten years of any 
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offense under' this [Act] or under any statute of the 

united states or of any state relating to a narcotic 

drug, marijuana, or a stimulant, depressant, or 

hallucinogenic substance, tenders a plea of admission, 

guilty, no contest, nolo contendere, or similar plea to 

a charge of possession of a controlled substance under 

section 406, or is found guilty of that charge, the 

court, without entering a judgment of conviction and 

with the consent of the accused, may defer further 

proceedings and place that individual on probation upon 

terms and conditions that must include attendance and ' 

successful completion of a~ education program or, in the 

case of a drug dependent individual, of a treatment and 

rehabilitation program. 

(b) Upon violation of a term or condition, the 

court may enter a judgment.of conviction and proceed as 

otherwise provided. Upon fulfillment of the terms and 

conditions, the cow::,t shall dischar9'e the individual and 

dismiss the proceedings against that individual. A 

nonpublic record of the dismissal must be retained by 

the [appropriate state agency] solely for the purpose of 

use by the courts in determining whether, in later 

proceedings, the individual qualifies under this 

section. 

(0) Discharge and ~ismissal under this section is 

without adjudication of guilt and is not a conviction 
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for purposes of this section or for purposes of 

employment, civil rights, or any statute or regulation 

or license or questionnaire or any other public or 

private purpose, but not including additional penalties 

imposed for second or subsequent convictions or the 

setting of bail. ._Discharge and dismissal restores the 

individual, in the contemplation of the law, to the 

status occupied before the arrest, :;ndictment, or 

information. The individual may not be held thereafter 

under- any law to be guilty of perjury or otherwise 

giving a false statement by reason of failure to recite 

or acknowledge that arrest, indictment, or information, 

or trial in response to an inquiry made of that . 

individual for any purpose. Discharge and dismissal 

under this section may occur only once with respect to 

an individual. 

COMMENT 

This section is designed to permit a judge to 
place a first offender on probation in lieu of 
sentencing- the offender to prison. However, it is 
applicable only to cases involving simple possession of 
controlled substances and is available only once with 
respect to any person. It should also be noted that 
£irst offender treatment is not available as a matter of 
right, but rath~r is discretionary with the judge. 

An additional aspect of this section is that it 
provides for confidentiality of the defendant's record 
upon fulfilling all the terms and conditions of 
probation. This will preclude any permanent criminal 
record from attaching to and f~~lowing the individual in 
later life. 

The language on the effect of discharge and 
dismissal is based on similar language in the federal 
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act, 21 U.S.C. 844(b) (2), and on Annotat~d Code of 
Maryland, Article 27, § 292 •. The language on attendance 
and completion of a treatment and rehabilitation program 
is to point out a specific condition tha·t must be 
imposed. ~ 

[SECTION 415. TREATMENT OPTION FOR VIOLATION OF 

[ACT]~ If an individual is adjudicated guilty of a 

violation of this·(Act]· for which 'the individual is 

eligible for probation, the cOQrt may impose a sentence 

authoriz~d by this [Act], may place the individual on 

probation as authorized by this section, or may impose a 

combination of a sentence an~ probation as autporized by 

this section. The court, with the consent of the 
••••• <;:,-

individual and with the consent of a treatment facility 

having inpatient or outpatient programs for the 

treatment of drug dependent individuals, may place the 

individual, if found by the court to be in need of 

treatment, on probation upon terms and conditions, 

including pa~~icipation in a treatment program of the 

facility. The court shall order treatment for the 

period the treatment facility considers necessary. 

Treatment or a combination of a sentence and probation 

including treatment may not exceed the' maximum sentence 

allowable unless the convicted individual consepts to 

continued treatment. Upon violation of a term or 

condition, including fa;~l:re to participate in the 

treatment program, the court may revoke the probation 
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and " proceed as otherwise provided. Upon fulfillment of 

the terms and conditions 6 including attendance and 

successful completion of the treatment program, the 

court shall terminate the probation.] 

COMMENT 

This section provides for a treatment option in 
addition to or as an alternative to imprisonment. The 
section is intended as an authorization in addition to 
any authority of a coUrt to place an individual on 
probation. See 18 U.SeC. 3553; 3651 for factors used by 
federal courts with respect to requiring participation 
in treatment programs. This section is bracketed so 
states that have a general statutory provision allowing 
commitment to a treatment facility need not use this 
section. . 
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ANALYSIS 

SECTION 414. CONDITIONAL DISCHARGE FOR POSSESSION AS FIRST OFFENSE 

This provision of the USCA (1990) is supported by America's police and prosecutors. 
It permits persons found possessing illegal drugs to avoid having a conviction on their 
records by meeting the following conditions: First, they must never have been convicted 
of a drug offense withIn the past ten years. Second, their probation must include successful 
completion of a drug education program or if the defendant is drug dependent a 
rehabilitation and treatment program. 

Should the individual successfully complete the probation they are returned to the 
status occupied before their arrest. As long as they lead a law abiding life their offense 
ceases to exist for aU purposes, public and private. The only circumstance that would result 
in the use of the discharged offense is the commission of additional crimes. In this limited 
situation, for purposes of bail or any additional penalty imposed on repeat offenders, the . 
discharged offense would constitute a prior conviction. 

While there is some feeling that persons applying for jobs in law enforcement, 
medicine, or law or testifying under oath ought to be required to acknowledge a drug 
history -- prosecutors and police believe a compromise that encourages and rewards first 
offenders but permits the use of the prior record should they commit future crimes strikes 
a just balance . 

SEcrION 415. TREATMENT OPTION FOR VIOLATION OF [Aer] 

This section has the support of America's police and prosecutol'<3 as part of a 
comprehensive plan to provide courts with the tools necessary to assist those defendants 
whQ are genuinely seeking rehabilitation. Such programs will only be available, however, 
if funding plans like that proposed in Section 416 are also adopted . 

This analysis, prepared by the National Drug Prosecution Center to aid understanding of the UCSA, does 
not necessarily represent the views of the National Conference of Commissioners on Uniform State LAws. 201 
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SECTION 4~6. ASSESSMENT FOR EDUCATION AND TREATMENT; 

APPROPRIATION OF MONEYS. 

(a) A person convicted of a violaeion of this 

[Act], and every L~dividua1 placed on probation under 

section 0414, must be assessed for each offense a sum o~ 

not less than [$500.00] nor more than [$3,000.00]. The 

assessment is in addition to and not in lieu of any 

fine, restitution, other assessment, or forfeiture 

authorized or required by law. 

o(b) The assessment provided for in this section 

must be collected as provided for collection of 

[appropriate term, ~.g., fines, restitution] and must be 

forwarded to the [appropriate agency] as provided in 

sUbsection (c). 
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(c) Moneys collected under this section must be 

forwarded to the [appropriate agency] for deposit in the 

drug abuse education and treatment fund. Moneys in the 

fund are appropriated on a continuing basis and are not 

subject to [state lapsing and related fiscal and 

appropriations restraints]. 

(d) The '[appropriate state agency] shall 

administer expenditures from the ~und~ Expenditures may 

be made only for drug abuse education, prevention, and 

treatment services. Moneys from the fund may not 

supplan"c other l:ocal, state, or federal funds. 

COMMENT 

It is not intended "that payment of the aSSessment 
is a condition for probation. Assessments under this 
section are not intended for use for law enforcement . 
purposes. Each state shoul.d tailor the language in 
subsection ec) to its o~ requirements for establishing 
special. fund..c; in the state treasury and to its own 
appropriation requirements. 
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ANALYSIS 

SECTION 416. ASSESSMENT FOR EDUCATION AND TREATMENT; APPROPRIATION OF MONIES 

This section of the UCSA (1990) is based on New Jersey Statutes Annotated, Section 
2C:35-15. The New Jersey provision assesses each individual convicted of a drug offense, 
or placed on probation for a drug offense, a fee ranging from $500 to $3,000. Since its 
adoption, the law has-been responsibleior the collection of nine-ten million dollars annually 
for drug education and treatment. The premise underlying this provision is that the 
offenders causing the problem are the most appropriate members of society to fund 
education and treatment. A strong advocate of the New Jersey program is the National 
Commission on Drug-Free Schools. The Commission's recent report encourages all states 
to establish assessment funds.1 

Funding for drug education and treatment is provided through this "users fee" 
rather than by siphoning off asset forfeiture funds because experience has shown programs 
like this, such as victims compensation assessment programs, provide a more reliable 
funding base than forfeiture actions. While ~jurisdiction convicts drug offenders, not 
all jurisdictions have the resources for the long term investigations necessary for regular 
and substantial asset forfeiture. 

Moreover, as California's experience illustrates, distribution of all or 90 percent of proceeds 
to enforcement (including prosecution) can also benefit non-enforcement purposes. In 1986, 
enforcement received none of the proceeds and state forfeitures totalled only $50,000 . 
Seventy-five percent of the proceeds were allocated to enforcement in 1988 and state 
forfeiture statute coinciding with the re-allocation. Enforcement received $5.25 million and 
the state received $1.25 million as its 25 percent for the state. State forfeitures reached $50 
million. While the state's percentage decreased over the years, its share in actual dollars 
steadily increased.l 

As a policy matter funds collected under tbis provision should not be used for law 
enforcement purposes as this may reduce the incentive for jurisdictions to pursue asset 
forfeiture cases. Similarly, asset forfeiture funds should be used exclusively for law 
enforcement and prosecution purposes for the same reasons. Providing independent 
funding bases for education and treatment through this provision and for law enforcement 
through forfeiture proceeds eliminates counterproductive conflicts between these necessary 
components of a comprehensive response to the drug problem. 

National Commission on Drug-Free Schools, Final Report-Toward A Drug-Free 
Generation: A Nation's Responsibility 56 (September, 1990). 

2 California Attorney General's Asset Forfeiture Program, 1991. 

This analysis, prepared by the National Drug Prosecution Center to aid understanding of the UCSA, does 
not necessarily represent the views of the National Conference of Commissioners on Uniform State Laws. 205 
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SECTION 41.7. PENALTIES UNDER OTHER LAWS. Penalties 

imposed for violation of this [Act] and civil remedies 

provided under ~is (Act] are in addition to, and not in 

lieu of, any civil remedy, administrative penalty, or 

sanction otherwise authorized by law. 

SECTION 41.8. BAR TO PROSECUTION. If a violation of .. 
this [Act] is a violation of a federal law or the law of 

another state, a conviction or acquittal under federal 
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law or the law of another state for the same act is a 

bar to prosecution in this state. 
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ARTICt,E v 

ENFORCEMENT AND ADMINISTRATIVE PROVISIONS 

[SECTION 501. POWERS OF ENFORCEMENT PERSONNEL. An 

officer or employee of the [appropriate agency] 

designated by the [appropriate person] may: 

(1) carry firearms in the performance of the 

officer's or employee's official duties; 

(2) execute and serve search warrants, arrest 

warrants, administrative inspection warrants, subpoenas, 

and summonses issued under the authority of this state; 

(3) make arrests without warrant for an offense 

under this [Act] committed in the officer's or 

employee's presence, .or if the officer or employee has 

probable cause-to believe that the individual to be 

. arrested has committed or is cOlDlditting a violation of 

this [Act] which may constitute a felony; 

(4) make seizures of property pursuant to this 

(Act]; and 

(5) perform other law enforcement duties the 

(appropriate person] assigns.] 

COMMENT 

This section is bracketed to provide an option to 
consider in granting powers to personnel of the 
appropriate agency, particularly powers normally 
associated with law enforcement personnel, e.g., the 
carrying of firearms. The purpose Of this section is to 
ensure that those individuals charged with the 
enforcement of the kct may be given full enforcement 
authority. Full enforcement authority, as opposed to 
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authority restricted to offenses relating only to 
controlled substances, should give additional 
flexibility in the utilization of enforcement personnel 
within the state. This section does not give blanket 
authority to all members of a particular agency to carry • 
weapons, execute and serve search warrants, make 
arrests, make seizures or perform other law enforcement 
duties~ It does place discretion in the appropriate 
person or agency to select those field enforcement 
personnel who will enforce the Act. 

SECTION 502. ADMINISTRATIVE INSPECTIONS AND 

WARRANTS. 

(a) In this section, "controlled premises" means: 

(1) Places where persons registered or 

exempted from registration requirements under this (Act] 

are required to keep records; and 

(2) Places, including factories, warehouses, 

establishments, and~conveyance~, in which persol;ls 

registered or exempted from registration requirements 

under this [Act] are permitted to hold, manufacture, 

compound, process, sell,· deliver, or otherwise dispose 

of a controlled substance. 

,(b) The procedure for issuance and execution of 

administrative inspection warrants is as follows: 

(1) A [judge of a state court of record, or 

'any state magistrate] within the [judge's or 

magistrate's] jurisdiction, and upon proper oath or 

affirmation showing prooable cause, may issue warrants 

to conduct administrative inspections of controlled 

premises authorized by this [Act] or rules adopted under 
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this (Act], and seizures of property appropriate to the 

inspections. For the purpose of issuance of an 

administrative inspection warrant, probable cause exists 

upon showing a valid public interest in the effective 

enforcement of this [Act], or rules adopted under this 

(Act], sufficient to justify administrative inspection 

of the area, premises, building, or conveyance in the 

circumstances specified in the application for the 

warrant; 

(2) A warrant may issue only upon an affidavit 

of a designated officer or employee having knowledge of 
" 

the facts alleged, sworn tp before the (judge or 

magistrate], and establishing the grounds for issuing 

the warrant. If the [judge or magistrate] is satisfied 

that grounds for the application exist or that there is 

probable cause to believe they exist, the [judge or 

magistrate] shall issue a warrant identifying the area, 

premises, building, or conveyance to b~ inspected, the 

purpose of the inspection, and, if appropriate, "the type 

of property to be inspected, if any. The warrant must: 

(i) state the grounds for its issuance and 

the name of each illdividual whose affidavit has been 

taken in support thereof; 

(ii) be directed to an individual authorized 

by Section 501 to execute it; 
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(iii) command the individual to whom it is 

directed to inspect the area, premises, . building, or 

conveyance identified for the purpose specified and, if 

appropriate, direct the seizure of the property 

specified; 

(iv) identify the item or types of property 

to'be seized, if any; and 

(v) direct that it be served during normal 

business hours and designate the [judge or magistrate] 

to whom it must be returned; 

(3) A warrant issued pursuant to this section 

must be executed and returned within ten days after its 

date unless, upon a ~howing ·of a need for additional 

time, the court orders otherwise. If .property is seized 

pursuant.to a warrant, a copy.must be given to the. 

• 

person from whom or from whose premises the property is • 

taken, together with a receipt for the property tak~n. 

The return of the warrant must be made promptly, 

accompanied by a written inventory of any property 

taken. The inventory must be made in the presence of 

the individual executinq the warrant and of the person 

from whose p~psession or premises the property. was 

taken, if· present, or in the presence of at least one 

credible individual other than the individual executing 

the warrant. A copy ~f the inventory must be delivered 
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to the person from whom or from whose premises the 

property was taken and to the applicant for the warrant; 

(4) The [judge or magistrate] who has issued a 

warrant shall attach to the warrant a copy of the return 

and all papers returnable in connection therewith and 

file them with the clerk of th~ rapp~o~:iate state court 

for the jUdicial district] in which the inspection was 

made. 

(c) The [appropriate person or agency] may make 

administrative inspections of controlled premises in 

accordance with the "following provisions: 

(1) If authorized by an administrative 
" . 

inspection warrant issued pursuant to sUbsection (b), an 

officer or "employee designated by. the (appropriate 

person or agency], upon presenting the warrant and 

appropriate credentials to the owner, operator, or agent 

in charge, may enter controlled premises for the purpose 

of conducting an administrative inspection; 

(2) If authorized by an administrative 

inspection warrant, an officer or employee designated by 

the (appropriate person or agency] may: 

{i} inspect and copy records required by 

this (Act] to be kept; 

(ii) inspect, within reasonable limits and 

in a reasonable manner, controlled premises and all 

pertinent equipment, finished and unfinished material, 
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containers and labeling found therein, and, except as 

provided in paragraph (4), all other things therein, 

including records, files, papers, processes, controls, 

and facilities bearing on violation of this (Act]; and 

(iii) inventory any stock of a controlled 

substance therein and obtain samples thereof; 

(3) This section does not prevent the 

inspection without a warrant of books and records 

pursuant to an adminis~ative subpoena issued in 

accordance with [insert appropri~te state code section], 

nor does it prevent entries and administrative 

inspectio~s, inciuding seizures of property, without a 

warrant: 

(i) if the owner, operator, or agent in 

charqe of the controlled premises consents; 

(ii) in situations·presenting imminent 

danger to health or safety; 

(iii) in situations involving inspection of 

conveyances if there is reasonable cause to believe that 

the mobility of the conveyance makes it impracticable to 

obtain a warrant;. 

(iv) in an emergency or other exceptional 

circumstance where time or opportunity to apply for a 

warrant is lacking; or 

(v) in all o~her situations in which a 

warrant is not constitutionally required; 
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(4) An inspection authorized by this section 

may not extend to financial data, sales data, other than 

shipment data, or pricing data unless the owner, 

operator, or agent in charge of the controlled premises 

consents in writing. 

COMMENT 

The purpose of this section "is to codify certain 
United states Supreme Court decisions, in particular 
Camara v. Municipal Court of the city and County of San 
Francisco, 387 U.S. 523 (1·967), See v. city of Seattle, 
387 U.S. 541 (1967), and Colonnade catering Corp. v. 
u.s., 397 U.S. 72 (1970), with regard to inspection 
warrants.' The section sets out in very careful terms 
the procedures and restrictions for obtaining and 
issuing an administrative inspection warrant. This is 
of vital importance to the states because they are 
involved in the regulation of the legitimate drug 
industry and must have the ability to inspect records, 
books, and premises if access is denied. By having a 
carefully delineated code section dealing with 
administrative inspection warrants, law enforcement 
officers will be more certain of what is needed to 
obtain them and the courts can apply a uniform standard. 
Perhaps even more important, the industry being 
inspected will have more certainty as to its rights and 
obligations in this ~rea. 

It should be noted that the Supreme court, in 
Camara v. Municipal Court 'spoke of the requirement of 
"probable cause" for issuance of an administrative 
inspection warrant.. But the Court was not, however, 
speaking in terms of criminal probable cause., which 
would require a specific knowledge of the condition of 
the particular building to be inspected. Instead, 
rejectinq the criminal probable cause argument, it 
required merely a valid public interest in the effective 
enforcement of a particular public health or safety act 
which justified the intrusion contemplated. 

, See also: Kramer Groce:ry v. U.S., 294 F.Supp. 65 
(1968); and united states v. Stanack Sales Co., 387 F.2d 849 
(1968) •. 
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Although this section codifies the court's view 
for administrative inspection warrants, it in no way 
affects criminal probable cause as that phrase is 
defined under present criminal statutes or case law. 

Finally, it should be noted that while section ~ 
402(a) (4) makes it a violation of the Act to refuse 
entry into any premises for inspection, it is 
contemplated that such inspection will have been 
authorized under the rules set out in this section. 

'SECTION 503. INJUNCTIONS. 

(a) ,The (trial courts of this state] have [may 

exercise] jurisdiction to restrain or enjoin violations 

of this (Actj. 

(b) The defendant may demand trial by jury for an 

alleged violation of an injunction or restraining order 

under this sections 

SECTION 504. COOPERATIVE ARRANGEMENTS AND 

CONFIDENTIALITY. 

(a) The [appropriate person or agency] shall 

cooperate with federal and other state agencies in 

discharging the [appropriate person's or agency's] 

responsibilities concerning traffic in controlled 

substances and in suppressing the abuse of controlled 

substances. ~To this end, the [appropriate person or' 

agency] may: 

(1) arrange for the exchange of information 

among governmental officials concerning the use and 

abuse of controlled substances; 
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(2) coordinate and cooperate in training 

programs concerning controlled substance law enforcement 

at local and state levels; 

(3) cooperate with the Drug Enforcement 

Administration by establishing a centralized unit to 

accept, catalog, file, and collect statistics, including 

records of drug dependent persons and other controlled 

sUbstance law offenders within this state, and make the 

information available for federal, state, and local law 

enforcement purposes, but may not furnish the name or 

identity of a patient or research subject whose identity 

could not be obtained under subsection (c); and 

(4) conduct programs of eradication aimed at 

destroying wild growth or unlawful propagation or plant 

species from which controlled substances may be 

extracted. 

(b) Resu~~s, information, and evidence received 

from the Drug Enforcement Administration relating to the:' 

regulatory functions of this [Act], including results of 

inspections conducted by it, may be relied and acted 

. upon by the [appropriate person or agency] in the 

exercise of ;ts regulatory functions under this [Act]. 

(c) A practitiqner engaged in medical practice or 

research is not required or compelled to furnish the 

name or identity of a pa~ient or research subject to the 

[appropriate person or agency], nor may the practitioner 
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be compelled in any state or local civil, criminal, 

administrative, legislative, or other proceedings to 

furnish the name or identity of an individual that the 

practitioner is obligated to keep confidential. 

COMMENT 

The purpose of Jchis section is to establish a 
basis for increased cooperation and exchange of 
information among state, local, and federal law 
enforcement agencies. Implementation of these 
cooperative arrangements will provide a means of 
obtaining meaningful statistics on drug dependent 
persons and other controlled substance law offenders._ 
There is a definite need to obtain these statistics if 
there is to be an accurate assessment of the total drug 
abuse problem in the united states. The intent of this 
section is to ensure that federal and state agencies 

,responsible for enforcement of these laws work in 
harmony and maximize their direction and efforts, rather 
than duplicate and overlap each other's activities. 

SECTION 505. PLEADINGS; PRESUMPTIONS i LIABILITIES. 

(a) It is not necessary'for the state to negate 

any exemption or exception in this [Act] in any 

complaint, information, indictment, or other pleading or 

in.any trial, hearing, or other proceeding under this 

[Act] : 

(b) No person is presumed to be the holder of an 

appropriate registration or order form issued under this 

{Act] • 

(c) This (Act] does not impose civil or.criminal 

liability on any authorized state, county, or municipal 

officer, engaged in the lawful administration or 

enforcement of this [Act]. 
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COMMENT 

Subsections (a) and (b) are not intended to affect 
the rule in any state as to who has the burden of 
persuasion. Under subsection (c), the immunity from 
civil or criminal liability only extends to 
administration or enforcement of. the Act, not to 
performance of other duties. . \ 

SECTION 506. JUDICIAL REVIEW. Final determinations, 

findings, and conclusions of ·the [appropriate person or 
. . 

agency] under this [Act] are subject to judicial review 

under [the'state Administrative Procedure Act]. 

COMMENT 

This section recognizes state administrative 
agencies practice acts, which generally provide for 
judicial review of agency decisions. The unifo~ Law 
Commissioners' Model state Administrative Procedure Act 
(1981) provides for judicial review of final, and in 
some cases nonfinal, decisions of admirdstrative 
agencies and for the scope of review. 'Paragraph 5-
116 (c) (7) of the model Act establishes the "substantial 
evidence on the .whole record" test for judicial review 
of determinations of fact. Other standards are the 
"clearly erroneous" test or the "preponderance of 
evidence" standard. 

SEc;TION 507" EDUCATION AND RESEARCH. 

(a) The [appropriate person or agency] shall 

carry.out educational programs designed to prevent and 

deter misuse and abuse of controlled substances. In 

connection with these programs the [appropriate person 

or agency] may: 

(1) promote better recognition of the problems 

of misuse and abuse of controlled SUbstances within the 
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regulated industry and among interested groups and 

organizations; 

(2) assist the regulated industry and 
..... 

interested groups and organizations in contributing to 

the reduction of misuse and abuse of controlled 

substances; 

(3) consult with interested ~oups and 

organizations to aid them in solving administrative and 

organizational problems; 

(4) evaluate procedures, projects, techniques, 

and controls conducted or proposed as part of 

educational programs on misuse and abuse of controlled 

substances; 

(5) disseminate the results of research on 

misuse and abuse of controll~d substances to promote a 

better public understanding of what problems exist and 

what can be done to alleviate them; and 

(6) assist in the education and training of 

state and local law enforcement officials in their 

efforts to control misuse and abuse of controlled 

substances. 

(b) The [appropriate person or agency] shall 

encourage research on misuse and abuse of controlled 

substances. In connection with the research, and in 

furtherance of the enforcement of this [Act], the 

[appropriate person or agency] may: 

106 

• 

• 

• 



• 

• 

• 

(1) establish methods to assess accurately the 

effects of controlled SUbstances and identify and 

characterize those with potential for abuse; 

(2) make studies and undertake programs of 

research to: 

(i) develop new or improved approaches, 
. \. . teclmJ.ques I systems, equJ.pment, and devJ.ces to 

s~rengthen the enforcement of this (Act]; 

(ii) determine patterns of misuse and abuse 

of controlled substances and the social effects thereof; 

and 

(iii) improve methods for 'preventing, 

predicting, underst~nding, and dealing with the misuse 

and abuse of controlled substances; and 

(3) enter into contracts with public agencies, 

institutions of higher education, and private 

organizations or indiv.iduals for th~ purpose of 

conducting research, demonstrations, or specia~ projects 

that bear directly on misuse and abuse of controlled 

substances. 

(c) The (appropriate person or agency] may enter 

into contracts for educational and research activities 

without performance bonds and without regard to 

[appropriate code section]. 

(d) The (appropriate person. or agency] may 

authorize persons ·engaged in research on the use and 
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effects of controlled substances to withhold the names 

and other identifying characteristics of individuals who 

are the subjects of the research. A person who obtains 

this authorization is not compelled in any civil, 

criminal, administrative, legislative, or other 

proceeding to identify the individuals who are the 

subjects of research for which the authorization was 

obtained .. 

(e) The [appropriate person or agency] may 

authorize the possession and ~istribution of controlled 

substances by persons engaged in research. A person who 

obta:tns this authorization is exempt from state 

prosecution for possession and distribution of 

controlled substances to the extent of the 

aut..horization. 

COMMENT 

This section, setting out the education and 
research provisions, is designed to make it clear that 
education and research are an integral part of the total 
law enforcement efforte Broad language is used in order 
to provide maximum-latitude •. The various authorizations 
granted by this section may be relavaqt to several state 
agencies, e.g., education; human services, law 
enforcement, and occupational licensure. Thus, the 
"appropriate person or agency" may be an entity other 
than the agency that administers this Act. 

Of primaLY importance are sUbsections (c) and Cd) 
authorizing persons engaged in legitimate research to 
withhold the identities of research subjects and 
allowing the state to authorize possession and 
distr:~l~ion of controlled substancec. These provisions 
allow legitimate researchers to carry on much needed 
research without fear of exposing either themselves or 
their research subjects to criminal prosecution. 
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X~ shou1d be noted that. a grant of federa1 
immunity wou1d preempt any state grant or denia1 of 
immunity. However, the converse wou1d not be true, and 
a researcher in possession of contro1led substances 
under a state grant of immunity cou1d be prosecuted 
under federal law if the federal government e1ected not 
to confer immunity. However, it is unlikely that this 
situati?n will arise • 
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ARTICLE VI 

MISCELL..7iliEOUS 

SECTION 601. PROSPECTIVE APPLICATION. This [Act] 

applies to violations of law, seizures and forfeiture, 

injunctive proceedings, administrative proceedings, and 

investigations that occur following its effective date. 

SECTION 602. PENDING PROCEEDINGS. 

(a) This [Act] does not affect or abate a 

prosecution for a violation of law occurring before the 

effective date of this [Act]. If tQe offense being 

prosecuted is ~imilar to one set out in Article IV, the 

penalties under Article IV apply if they are less than 

those under former law • 

(b) This [Act] does not affect-a civil seizure, 

forfeiture, or injunctive proceeding commenced before 

the effective date of this [Act]. ; 

(0) An administrative proceeding pending under 

laws that are superseded by this [Act] must be continued 

and brought to a final determination in -accordance with 

the laws and_rules in effect before the -effective date 

of this [Act]. A substance controlled under superseded 

law but which is not listed in section 204, 206, 208, 

210, or 212 is automatically controlled without further 
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proceedings and must be added in the appropriate 

schedule. 

Cd) The [appropriate person or agency] shall 

initially permit a person to register who owns or 

operates an establishment engaged in the manufacture, 

distribution, or dispensing of a controlled substance 

before the effective date of this [Act] and who is 

registered or licensed by the state. 

COMMENT 

Subsection (d) is a provisional grandfather clause 
that provid~s for the automat~c licensing of any person 
already licensed or registered by the state to engage in 
the manufacture, distribution, or dispensing of 
controlled substances on the Act's affective date. 
After that date, they will then be subject to the annual 
renewal requirements and will have to meet all the 
requirements of Sections 302 and 303. 

SECTION 603. CONTINUATION OF RULES; APPLICATION TO 

EXISTING RELATIONSHIPS. Orders issued and rules adopted 

under any law affected by this [Act] and in effect on 

the effective date of this [Act] and not in conflict 

with this [Act] continue in effect until modified, 

superseded, or repealed. Rights and duties that 

mat~ed, penaities that were incurred, and proceedings 

that wer.e begun before the effective date of this [Act] 

continue in effect-and are not affected by section 609. 
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SECTION 604. CONTINUING CRIMINAL ENTERPRISE; CIVIL 

ACTION. 

Ca) The (appropriate authority] may maintain a 

civil action against a person who violates section 411 

to obtain a judgment for damages in an amount equa1 to 

three times the gross income and the va1ue of assets 

acquired directly or indirectly by the person by reason 

of violation of Section 411, together with Cl.,sts 

incurred for resources and personnel used ~n the 

investigation and prosecution of the proceedings through 

which liabi1itywas established. 
. 

(b) The standard of proof in ·actions brought 

under this section is a preponderance of the evidence. 

.... 
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ANALYSIS 

SECTION 604. CONTINUING CRIMINAL ENTERPRISE; CIVIL ACTION 

A civil cause of action is authorized pursuant to Section 604 against the kingpin of 
a Continuing Criminal Enterprise (CCE). Each kingpin is liable for three times the value 
of the proceeds acquired by all persons by reason of their conduct in the enterprise. The 
liability of the drug kingpin is based on the gross proceeds of the entire enterprise whether 
acquired by the kingpin or any other participant in the enterprise. The kingpin would be 
liable for treble damages on all money made by his enterprise, an amount calculated based 
on the income of his dealers, the income recorded in the ledgers, the currency found at h!s 
residence and in bank accounts, and the money invested in his corporation. 

Wby provide a civil action in addition to the criminal CCE penalties? First, the 
state may be unable to prosecute a kingpin because he has fled the country. Second, the 
kingpin may already be in prison so additional criminal penalties are less effective. While 
the kingpin escapes prosecution in these circumstances, he is still able to direct his 
enterprise through subordinates. The treble d.amage provision of the civil action helps 
break the enterprise's financial backbone by removing assets from the kingpin's use. 

CCE is not a new concept. Both federal RICO, 18 U.S.C. § 1963(a), and federal 
criminal forfeiture under Continuing Criminal Enterprise, 21 U.S.C. § 853(a), authorize 
criminal penalties and a fine in the amount of twice the gross profits or proceeds of felony 
drug offenses. In. civil RICO actions, pursuant to 18 U.S.C. § 1964, treble damages ai"e also 
authorized . 
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[SECTION 60S. STATUTE OF LIMITATIONS. A civil 

action under this [Act] must be commenced within [seven] 

¥ears after the [claim for relief] became known or 

should have become known, excluding any time during 

which a party is out of the state or in confinement or 

during which criminal proceedings relating to a party 

are in progress.] 

COMMENT 

This statute of limitations applies to any civil 
action under this Act including continuing criminal 
enterprise. 
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______ .. ,.. .... ------ .• - ... C1r.1..-i,.-J...,aJ..\.-J •• J..- ...... '\j 

CONSTRUCTION. This [Act] shall be applied and construed 

to effectuate its general purpose to make uniform the 

law with respect to the subject of this [Act] among 

states enacting it. 

SECTION 607. SHORT TITLE. This (Act1 may be cited 

as the UniformContr~lLed Substances Act (1990). 

SECTION 608. SEVERABILITY CLAUSE. If any provision 

of this (Act] or its application to a~y person or 

circumstance is held invalid, .the invalidity does not 

affect other provisions or applications of this (Act] 

which can be given effect without.the invalid p:r:~vision. 

or application, and to this end the provisi9ns of this 

[Act] are severable. 

COMMENT 

This section ~s included for states which have no 
general saving statute. If'a state has such a statute, 
with a comparable severability clause, thfs section is 
not necessary as part of the ~ct. 

SECTION 609. REPE~_ The follo~ing laws are 

repealed: 

[List statutes· to be repealed] • 
. ~ ... 

. .. 
SECTION 61.0 ... EFFECTIVE DATE. This Act takes effect 

on ( ]. .. 
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1. Chack the ~ppropr;.te controlled ,ubst&nc~S authority for the following groups. 

ALA8AKA 
ALASKA 
ARIZONA 
ARKANSAS 
CALIFORNIA 
COLORADO 
CONNECTICUT 
OELAWARE 
WASHINGTON DC 
EORIOA 
GEORGIA 
HAllAH 

Sch.dullng Llconslng 

B 
E 

A,E 
e 
C 
E 
E 
o 
F 
E 

A,F 
F· 
f 
A 

A 
A 
A 
o 
F 

A 
A 

A 

Licit 
Enforcemont Enforc~.nt 

A,O,F 
A 
F 
A 

A 
A 
A 
B 
F 

A 
F 
A 

o 
o 
F 

.0.,0 

B 
o 
o 
o 
o 

o 

F 
6 

B 
F 
f 

8 

A 

Medical' Dental E.~;n.rs 

OEA 
OEA 

DC Phannac\sts , Radiologist 

• 
IDAHO 
ILLINOIS 
INDIANA 

A 
f 

A,E 
E,F 
E 

,,-,F 
A 
A 
A 
F 
A 

A.F 
.0.,0 

A 
A 

A,F 

F 
C,D,F 

C,O 
o 

O,F 
C 

C,G 
o 

F 
F 
B 
B 
C 
A 
F 

Division of Alcohol & Substance Abuse 

IO'WA 
KANSAS 
KENTUCKY 
LOUISIANA 
HAINE 
MARYLAND 
KASSACHVSETTS 

A,E 
E 
F 
F A 

Cabinet for Human Resource Drug Control 
Department of Hvalth and Human S~rvlces 

MICHIGAN 
HINNESOTA 
t~ISSISSIPPI 

MISSOURI 
mNTANA 
NEBRASKA 
NEVAOA 
NEW HAMPSHIRE 
1101 JERSEY 
HEY MEXICO 
N!::'ot' YORK 
NORTH CAROLINA 
NORTH DAKOTA 

8 
B 
A 

A,E 
E 

B,E 
A 
E 
A 
B 
B 
A 
B 
F 

e 
A 

A 
NONE 

A 
B 
A 

A 
A 

NOlIE 
11 
A 

A,B 

8,C,O,F 
A 

A,C,O 
A 

A 
B 
A 

A,C 
A 
A 

A,C 
A 

A,B 
A,C 

F· NONE A,F·· 
·Contr011ed Substance Board 

C,D.F 
o 
o 
o 
o 

B,D 
C 
o 
o 
o 

C,O,F 
o 

C,O 
C,F 
C,O 

.SPhannaty and other regulatory Boards 

B 
F 

B 
F 

E 
F 
B 
B 

B.F 
F 

···Coalltlon of Health Car. Provid.rs, &Jso rhannacy as 
OHIO 
OKLAHOMA 
OREGON 
PENNSYLVANIA 
PUERTO RICO 
R!()OE ISLAND 
SOUTH CAROLINA 

A A A A F 
F F A,F F F 
A A 0 B 

B,E F C C,O,F B 

F 
B,E 

F 
B 

F 
B 

F 
O,F· F"" 

La", Enforce<nent 

Bureau of Alcohol & Drug Abuse 

~ll enforcement agencies 

• an I~a\red Phannacist Committee 

-Local 
··Alcohol and Drug Abuse Commission 

..,SQl[!""",H,-,->O::::AK:!.lO<..:T""A __ ~ !l B erO 
TENNESSEE F A A 0 F OepartNnt of t1ental Hnlth 
TEXAS E D A,B,O,r- O,F" cu. 

·T.x~s State Board of Hedi~lne, Dentistry, Podi~try, Veter;n~ry Medicine, Nur;ing 
·'Local Police Agenci.s, Drug Enforcement Administr&tion 

···Teus COImI\s;ion on Alcohc.l and Drug Abuse 
UTAH 
VER/()NT 
VIRGINIA A,F 
VIRGIN ISLANDS 
.... ASHINGTON A 

.... EST VIRGINIA 
WISCONSIN 
WYOMING 

J.EGEND 

A 
F 
A 

A • Board of Pharnaey 
B Q Board of Health 
C • Attorney General 
o • Stat. Polic. 
E - Legislature 
.F .Oth4!r 

," 

2429p/2 

A 0 

A 
A 

A 

A 

A 

C,D 
A,O 

A 

A 

UCSA 

C,O 
D 

O,r-

o 

r-

F· Hental Heal th 

"Fire Oept State Health Liceni • 
··Lacal Law Agencies 

Controlled Substance Board 
·Cri~in&l Investigation 
··Special Pragrlm 

NO VlESPONSE TO ENTIRE SURVEY: Maine 
Puerto Rico 
Vlrq;n Ishnds 

• 



2. Are cootrol'ed ~ub.tances 3. Can you schedule CtI through 4. Are cootro11 ed subshoces 
.utom~tlc&lly scheduled (utullly CV drugs '0 schedules scheduled. reschscheduled. or 
In 30 days .fter OEA scheduling) which are different from de'eted to plr&l'e' PEA 
vilhout • hearin9? PEA scheduling? scheduling and after notice and 

hearing as provided In lhe State 
Administrative Procedures Act? 

• YES MQ tQt!lENT YES !iQ tQHHENT YES tID !:QI1H~NT 

ALA8AHA YES YES YES 
ALASKA YES YES YES 
ARIZONA NO YES NO 
ARKANSAS NO YES YES 
CALIfORNIA NO YES NO 
COWRADO NO YES YES 
CONNECTICUT YES YES YES 
DELAWARE NO YES YES 
WASHINGTON DC NO YES YES 
fLORIPA '/lQ YES tIQ 
GEORGIA NO YES NO 
Hl\W,\U YES YES NO 2 
IDAHO YES YES YES 
ILlINOIS YES NO YES NO 
INDIANA NO YES NO 
IOWA YES YES YES 
KANSAS NO YES NO 
KENTUCKY NO YES YES 
LOUISIANA NO YES 3 
HAINE 
HARYLAIID YES YES NO 
HASSACHUS[!TS Y~S Y~S YES 4 

MICHIGAN NO YES YES 
MINNESOTA NO YES YES 
MISSISSIPPI NO YE", NO 
MISSOURI YES NO YES 
t()N1'ANA NO YES YES 
NEBAASKA NO YES NO 
NEVADA NO YES YES 
NEIl HAMPSHIRE YES YES YES 

• NEIl JERSEY YES YES HO 5 
NEW MEXItO !iQ !iQ YES 
NEIl YORK YES YES YES 
tlll. CAROLINA YES -, YES YES 
"'ORrH OAKOTA YES YES YES 
OHIO YES NO NO 
OKLAHOt'A NO YES YES 
OREGON 00 YES YES 
PENNSYLVANIA 00 YES YES 
PUERTO RICO 
RHODE ISLAND YES YES YES 
SO. CAROLINA YES YES YES 
SOUTH OAKOTA !!Q YES !!Q 
TENllESSEE YES YES YES 6 
TEXAS YES YES NO 
UTAH 00 YES NO 
VERHONT YES NO NO 7 
VIRGINIA 00 YES YES 
VIRGIN ISlANDS 
WASHINGTON 00 YES YES 
WESr VIRGINIA NO NO 
WISCONSIN NO 'YES YES 
WYQMING !:!Q 2 YES !lQ II 

COIfoIENTS: ICOtt1ENTS: COf*1ENTS: 

1. 60 daYl U. Steroi ds. but usually follow DElI 1. Legislature confirms 
2. No Hearing, nust have an Offi,ial Order schedules'witro DEA 

scheduling. Attorney 
General by rule. 

-2. Leg1s1aUve 
3. S()CIIetilJles 
4 • Automatically • S. Some li IJIU 

6. USUAlly 
7. Go by F~er.1 and 

parallel DEA guideline! 
,. 

8. Attorney Gener&l 
Z429/p3 Offic&l Order 
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S. Have you defined anabolic 6. 1$ the controlled substance statute 
steroids as controlled 
subs tances? If yes, In .... d 
sch~du1es1 

YES HQ CQIf1ENI INCORPORATEO A SECTION OF A OTHER? 
INTO THE OF THE SEPARATE • PHARHACY PHARHACV STATUTE? 
STATUTI(? STATUTE? 

ALAl~AMA YES-V 
ALASKA NO X 

ARIZONA YES-IV X 

ARKANSAS NO X 
. CAll FORNIA YES-III X 

COLORADO NO X 
CONNECTICUT YES-l't~ X 
'O'ELA .... ARE NO X 
.... ASHINGTOH DC NO X 
FLORIOA YES-IV X 
GEORGIA NO X 
HA .... AII NO 
IDAHO YES X 
ILLINOIS NO X 
INDIANA NO X 
IWA NO X 
KANSAS YES-IV X 
KENTUCKY NO X 
LOUISIANA NO X 
MAINE 
tlARYLANO NO X 
HASSACHUSETTS YES-IV X 
tIlCHlGAN NO 2 
tIlNNESOTA YES-IV X 
MISSISSIPPI NO X 
tIlSSOURI NO X 
toKTANA NO X 
NEBRASKA YES X 
NEVAOA YES-III X J 
NEIl HAMPSHIRE NO X 
NEIl JERSEY NO X • NEIl HEXlCO YES X 
NEIl YORK YES-II X 
NORTH CAROLINA YES-III X 
NORTH DAKOTA NO X 
000 NO X 

OKLAIiOt'A NO X X 
OREGOH YES-III X 
PENNSYLVANIA YES - III X 
PUERTO RICO 
RHODE ISLAND YES - V X 
SOUTH CAROLINA NO 
SOUTH DAKOTA NO X 
TENNESSEE NO X 
TEXAS YES X 
UTAH YES-III X 
VER/'ONT NO 4 

VIRGINIA ,." 5 
VIRGIN ISlANDS 
.... ASHINGTOH NO X 

W£ST VIRGINIA YES-Ill X 6 

WISCONSIN NO X 

WOt1ING NO )( 

CO/'f1ENTS: CITATIONS (PHARHACY , CONTROLLED SUSSTANCES) 

1. Splcl.1 schedule 1. Follows State Controlled Substance Act 
2. Public He&lth Code 
J. Administrative Code for Schedules 
4. Uses OrA Guidelines for .11 schedules 
S. Drug Control Act 
6. Board recommends • " 

2~29p/p4&S/2440p/dc 
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7. Who hac th~ authority to 8. Ar~ manufacturer" 9. Are wno1oulerr lIcenHd to 
promuloate controlled licensed to manufacture distribute controlled 
substance regu 1.& tI on s 7 controlled subrtances? subst.nces1 

\ 

~!.ITWBIIY l:Q~,NTS Y,s NQ YES ~ 

• ALAIJAI4A A YES YES 
ALASKA YES YES 
ARIZONA A NO NO 
ARKANSAS A.B YES YES 
CALIFORNIA C 'YES YES 
COLORADO A.B 1 YES YES 
CONNECTICUT F 2 YES YES 
DELAWARE B YES YES 
WASHINGTON DC F YES YES 

. FLQ,BIDA !: tlQ !:!Q 
GEORGIA A NO NO 
HAIIAII E YES YES 
IDAHCl A YES YES 
ILLINOIS F 3 YES YES 
INDIANA F " YES YES 
IOIIA A' YES YES 
KANSAS A YES YES 
KENTUCKY F 5 NO YES 
LOUISIANA A,B YES YES 
HAINE 
HARYLAND B YES YES 
~SETTS A !:!Q YES 
MICHIGAN YES YES 
MINNESOTA A 
MISSISSIPPI A YES YES 
MISSOURI II YES YES 
HJNTANA YES 
NEBRASKA B YES YES 
NEVADA F 6 YES YES 
NEIl HAMPSHIRE E 7 YES YES 
NEIl JERSEY F YES 't'ES 
HI;!! MEXICO A YES YES 

• NEIl YORK B 8 YES YES 
NORTH CAROLINA F 9 YES YES 
NORTH DAKOTA F YES YES 
OHIO A YES YES 
OKlAHOMA A,F 10 YES YES 
OREGON YES YES 
PENNSYLVANIA B YES YES 
PUERTO RICO 
RHODE ISLAND B YES YES 
SOUTH CAROLINA B YES YES 
SOUTH DAKOTA Il YES YES 
TENNESSEE B YES YES 
TEXAS F YES YES 
UTAH F 11 YES YES 
VERHJHT F YES 
VIRGINIA YES YES 
VIRGIN ISlANDS 
WASHINGTON A YES YES 
\lEST VIRGINIA A YES YES 
WISCONSIN F YES YES 
WC!'IlNG F YES YES 

..LillIilL COMMENTS ON QUESTION 7: 

1. A: Wholtsaler. Hanufacturer. Limited License 
B: Research , addiction progr~s 

A .. Board of Phann&cy 2. legal Olvislon for the Deparbnent of Consumer Protection 
B • Board of H.alth 3. Legislature. D.partment of Alcohol & Subst&nce Abuse. St&te Police. and 
C .. Attorn.y General Oeplrbnent of Professional Regulation 
D • State Pollc. .c. Controlled Substance - Advi!~ry Board 
E .. l4lgh1.!.ture 5. Cabinet for Hunan Re~ources Drug Control Office 
F • Other 6. Board of Pha~lcy and Nevld& leg&l Council Bureau 

• 7 • Any Professional Board 
8. Bureau of Controlled Substances in Dep.rt~ent of H~llth 
9. Commission on Ment&l Health, Hental Retardation and Substance Abuse 
10. Board of PhannLcy and Bureau of Narcotics 

2429/p6 11. Oivision by Statute Authority 
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10. Are OUt,.-01-st.lct mAnurACt.urel'lI II. "'I. \"u ...... . .-
that ship controlled substances that ship controll.d sub.tance, application And Issues the 

Into your state l;cens.d1 Into your slate lIceMed1 llcons. for controlled 
substAnces1 

:m !ill VES 1t.Q AUT!:!QRITV CQHHENTS 

ALAIWII\ YES YES A 
ALASKA YES YES 1 
ARIZONA NO NO 2 
ARKAlISAS ~ES. YES A !. CALHoRNIA NO YES A 
COLOllAOO NO NO A,a 
CONNECTICUT YES YES F 5 
DELAWARE YES YES F 
WASHINGTON DC YES YES 
£l.QBII1A !iQ NQ 
GEORGIA YES YES A,F 6 
HAWAII NO 110 F 7 
-IIW«) YES YES A 
ILLINOIS YES YES F 8 
INDIANA NO m A 
Ia.lA YES YES A 
KANSAS YES YES A 
KENTUCKY NO NO F 9 
LOUISIANA Y£S YES B 10 
K4.tNE 
K4.RYLANO YES YES B 

K4.S~Q!!1mTS !iQ !iQ A 
HICHIGAN YES YES A 
HI NNE SOTA 11 
MISSISSIPPI NO NO A 

MISSOURI NO NO 6 
H:>NTANA YES YES A 
NEBRASKA NO NO A,6 
NEVADA YES YES A 
NE'tI HAHPSHIRE YES YES A 
NEW JERSEY 12 
NE!! HEl!iICQ YES YES A 
IIE'tl YORK YES YES F 13 
NORTH CAROLINA No NO F 14 
NORTH DAKOTA YES YES A 15 
OHIO YES YES A 
OKI.AHlI14 NO NO F • OREGON YES YES A 
PENNSYLVANIA YES YES B 
PUERTO RICO 
RHODE ISLAND YES YES A.r 17 
SOUTH CAROLINA NO NO B 
s.o.!.!IH I1AI(QI~ YES YES II 

TENNESSEE YES YES A 
TEXAS NO NO F 18 
UTAH YES YES F 19 
VERH:>HT NO NO F 20 
VIRG!NIA NO flO A 
VIRGIN ISLANDS 
WASHI'lGTON YES YES A 
WEST VIRGINIA YES YES A 

WISCONSIN YES YES F 21 
lffi!HIIl!:i YES YES A 

LE~flll1 EllS QUESTl~ 1Z 10. Board of Phar~&cy. OHH (State Food & Durgs) 
11. Doe. not have a separate controlled substance law 

A - Board of PhAnnlcy 12. Any professional Board 
B • Board of Health 13. Bureau of Controlled Substance in Department of Health 
C - Attorney General 14. Division of Hental Health 
D - State Polic~ 15. Controlled Substance Bureau 
Ii: • Legislature 16. Oklahon& Bureau of Narcotics and Dangerous Drugs! 
F • Other 17. Board of Phannacy licenses: registers with Division of Drug Control 

18. Texas Depa~bnent of Safety 
m!!OOS ~ mlESTlaH 12 19. Utah Deparbnent of Occupational and Professional 

1. 
2. 
3. 
4. 
5. 
6. 
7. 
8. 
9. 

20. DtA 
No state registration 21. Scheduling by Controlled Substance Board 
Not applicable 
\(holesalers by Board of Phann~cy. Rx Blanks by Bureau of Narcotic Enforcement 
Researchers and addictions programs.\Otparbnent of Health 
Drug Control Division - Deparbnent of Consumer Protection 
Board of Phanney processes; license issued by UtA 
Narcotic E"forcenent Division 
Deparbnent'of Professional Registrations. Pharmacy Unit 
Cabinet for HUMan Resources. Drug Control Office 

UCSA 

Licensing 

• 



• 

• 

• 

13. Pl.&se list by title (Le. "practHioner") the people who prescribe. possess. ind/or dispense control I,d 
substances • 

HO 00 DOS OPH OVH 51 RP ANP PA PHV 00 CLN·HSP NA ~L HrG AN TRT CR£ OST ANLB RSRC RT EHT RNLN SlU MIN 

ALABAHA X X X X X .X X 
ALASKA X X X X X 
ARIZONA X X X )( X X 
ARKANSAS X X X X' X 

CALIFORNIA X X X 
COLORAOO X X X X 
CONNECTICUT X X X X 
DELAWARE , :> X X X 

X 
X X 
X 
X 

WASHI~GTON DC X X X 
FLORIDA I 00 RESpoNSE 

X X 

GEORGIA X X X X X 
HAWAII X X X X X X 
I OAK) X X X X X X 
ILLINOIS X X X X 
INDIANA X X X X x 
IOWA X X X X X X 
KANSAS X 
KEN11JCKY 
LOUISIANA 

x X X 
X X X 

X X X 

MAINE 
MARYLANO x 

X 

X X X 
.' liASSACH\JSETTS NO RESPONSE 

X X 

~, HICHIGAN X X X X X X X 
HINNESOTA X X X X 
MISSISSIPPI NO RESPONSE 
HISSOURI X X X 
MONTANA X X X X 

X 

X 
X 

NEBRASKA X X X X X 
NEVADA 
NEW HAHPSHIRE X X X X X 
NEW JERSEY l( X X X 
!ml HEXICO X X X X X 

. .. 
X X X 
X 

NEW YORK X X X X X 
NO. CAROLINA X X X 
NORTH DAKOTA X X X X X X 
OHIO X X X X .X 
OKl.AIfJHA. NO RESPONSE 
OREGON X 
PENNSYLVANIA X X X X X 
PUERTO RICO 
RHODE ISlAND X X X X X 
SO.CAROLINA X X X X X 
SOUTH OAKOTA~~ NO RESPONSE 
TENNESSEE 
TEXAS 
UTAH 

X X X X X 
X X X X X-
X 

X 
X 

VERHONT X X X X 

X 
X 

X 

X 

X 

X 

X 

x 

x 

X 
X 

X 

X 

x 

X 

X 

X 

X 

X X 
X 

X 

X 

X 

X 
X 

x 

X 
X 

X 

x 
X 

X X 

x X 

x 

X 

X 

x 
X x X 

X 

VIRGINIA X X X X X X X 
VIRGIN ISlANDS 
WASHINGTOtl X X X X X X X X 
W. VIRGINIA X 
It'ISCONSIN X X 
WYOMING X X x 

HO w Doctors of "-dicln. 
DO • Doctors of Osteopathy 
DOS • Doctors of Dental Scl.nce 
DPH • Doctors of Podiatry 
DVH - Doctors of V.terinary Hedicine 
SI - Scllntific Investigators 
RP • Phannaclsts 
ANP "Advancld NurS8 Practitioners 
PA M Physician Assistants 
PHY • Phannacles 
00 • Doctors of Optometry 

-Nevada response st&tIS--

X 

LEGEND 

CLNe - Clinics RN • Respiratory Th~rap'sts 
HOP - Hospitals EHT - Emergency H~dic.l Techl 
NA • Nurse Anestheti sts RNLN - Nurses (RN's " LPN's) 
'llHL • Whololsalers STU • Students 
HFG • ~nufacturers HIN - Hedic&l Interns 
AA - Anilll&l Shelters (U~I ted licenses) 
TRT - Treabnent Centers 
CRE • C~r. FAcilities 
DST • DI~tributors 
ANtB • Analytical Labs 
RSRC • Research 

For prescribing: Practitioners, Adv~nced Nurse Practitioners, & Physician's Asslst.nts. ro. possession Ind 
,dmlnlstratlon: PrActitioners, Physician Assistants, Nurse Practitioners. RN, LPN, Respi •• lory Therapist. 
Medical Student.(superv;sed). Student Nurse (supervl~ed), Medical Intern. Ultimate User. :~r dispensing: 
.Pr~ct'tloners, 'Pharlll&clst, Physlcl.n Assistant, Hedicil Intern, Adv.nced Nurse Practitione •. 
2429p/p8 
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14. Are practitioners as 15. Are th .. individual pr&ctHlon~r. 16. Ar~ phann&cl~. Issued 
identl(led In N13 licensed Identified above licensed at each • controlled .ubstance 
separately (rom their state location where they have Inventor;e. registration separate 

practice license to: of controlled substances? (rom the pharmacy 
license? 

~ I! I: 12 E Y~S .J:!Q... YES NO N. ALA6A/'II\ II Y N YES YES 
ALASKA X YES 
ARIZONA X NO NO 
ARKANSAS N N Y YES NO 
CALIFORNIA X NO NO 
(OLORADO X NO NO 
CONNECTICUT X NO NO 
DELAWARE X YES YES 
WASHINGTON DC X YES YES 
ELOBIM 11 HQ !lQ 
GEORGIA X NO NO 
HAWAII X YES YES 
I OAt«) X NO NO 
ILLINOIS X YES YES 
INOIANA X YES YES 
I()\{A X YES YES 
KANSAS X NO NO 
KENTUCKY X YES NO 
LOUISIANA X YES YES 
I-'AINE 
HARYlANO X YES YES 
~S~Q!!.!SEITS 11 !:!Q Y!iS 
HICHIGAN Y II Y YES YES 
HHINESOTA X NO NO 
HISSISSIPPI Y N Y YES YES 
HISSOURI X YES YES 
KlNTANA X NO YES 
NEBRASKA X YES YES 
NEVADA N Y Y YES NO 
NEI{ HAHPSHIRE X NO NO 
NEI{ JERSEY X YES YES 
N~ I:lEXIC2 X YES YES 
NE\{ YORK X NO :. NORTH CAROLINA X YES 
NORTH DAKOTA X NO NO 
OHIO X YES NO 
OKlAHlHA X YES YES 
OREGON X YES 
PENNSYLVANIA X NO NO 
PUERTO RICO 
RHODE ISlAND X YES YES 
SOUTH CAROUNA X YES YES 
s.Q!l!H !!A!lOI6 X Y~S YES 
TENNESSEE X YES YES 
TEXAS X YES YES 
UTAH X YES YES 
VERltJNT X NO YES 
VIRGINIA Y Y N YES NO 

VIRGIN ISlANOS 
WASHINGTON X NO YES 
WEST VIRGIN!A 
WISCONSIN N Y N YES NO 

\/YQHIIIG X YES YES 

LEGEM!! EQB QUESII~ ]4 

A • prescribe controlled substances1 
8 • pOI,ess controll~ substances? 
C • dispense controlled substances? 
o B &11 of the abov.? 
E • none of the above1 

• . ' 
2429p/p9 
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controlled substance registration 
separate from their Individual 

phann&clst license? 

ALABAI'A 
ALASKA 
ARIZONA 
ARKANSAS 
CALIFORNIA 
COLORADO 
CONNECTICUT 
DELAWARE 
WASHINGTON DC 
FLORIDA 
GEORGIA 
HAWAII 
IDA!«) 

ILLINOlS 
INDIANA 
I(1.(A 
KANSAS 
KENTUCKY 
LOUISIANA 
HAINE 
HARVLAND 
HAS$ACHVSETTS 
MICHIGAN 
MINNESOTA 
MISSISSIPPI 
MISSOURI 
~NTANA 

NEBRASKA 
NEVADA 
NEIl HAHPSIIIRE 
NEIl JERSEY 
NEIf MEXICO 
NEIl YORK 
NORTH CAROLINA 
NOR1'H DAKOTA 
OHIO 
OKLAHO~ 

OREGON 
PEh'NSYLVANIA 
PUERTO RrCO 
P~'~DE ISLAND 
SOUTH CAROLINA 
SQUTH PAKOTA 
TENNESSEE 
TEXAS 
UTAH 
VERHlNT 
VIRGINIA 
VIRGIN ISlANDS 
WASHINGTON 
WE:;T VIRGINIA 
WISCONSIN 
~O"1ING 

LEGEND FOR OUESTION 19 

A • Board of Phannacy 
B - Board of Health 
C - Attorney General 
o - State Police 
E .. Legislature 
F - Other 

.' 
2249p/plD 

YES: 

YES 

YES 

YES 

YES 

YES 

NO 

NO 
NO 
Nq 
NO 
NO 
NO 
NO 
NO 
I,Q 

NO 
NO 

NO 
NO 
NO 
NO 
NO 
NO 

NO 
NO 

NO 

NO 
NO 
NO 
NO 
NO 
NO 
NO 
NO 
NO 
NO 
NO 
NO 
NO 
NO 

NO 
NO 

NO 

NO 

NO 
NO 

NO 

NO 

NO 

UCSA 

fr~ these licenses go? 

Individual botrds 
No revenue g.nerated 
N/A 
N/A 
N/A 
Board of Phannacy 
Treasurer -. General Fund 
General Fund 
O. C. Treasurer 

General Fund 
General Fu"d 

-Board 'Of Phannacy 
General FUo1d 
Goneral Fund 
GeneV'al Fund 
Board 80%: General ~und 2D~ 
N/A 
OHH. 80ard of Phannacy 

General Fund 
Genera 1 Fund 
State Treasurer 
N/A 

levied for violations of 
controlled substance 

stAtutes by 

A BCD E 

V N 

V 
V N 

N N 
N N 

V V 

N N V 

N N N 
V 

N N N 
N N N 

V Y 

Y 
Y Y Y 
Y Y 

Y 

Y 
N ? 
Y Y 
Y 

? Y ? 
Y V Y 

Y 

Y Y Y Y 
N N N 
y y 

N Y Y N N 
Y 
N N N N N 

2 

3 

To the lIcens!r . ,agency 
General Revent 
Eannarked Funds Y Y N 4 
Bureau of E.&mining Boards 
Board of Phannacy 
N/A 
Treasurer 
Board of Pharmacy 

N/A 
N/A 
General Fund 
Board of Phannacy 
Board of Pharmacy 

General Fund 
General Fund 
No fees 
Irldividual boards 
Gllneral Fund·, 
General Fund ' 
General Fund 
Department & Board 

General Fund 
Board of PhArmacy 
NIA 
Earmlrked Funds 

CvHHENTS ON QUESTION 19: 

1. Recovery of Cost 

Y 
Y 
Y Y 
Y Y Y Y 
N N 
Y 
N N 
Y Y 
Y N 
Y N 
Y 
Y 

N N 
N Y 
N Y 

Y 
Y 
N N 
Y Y 
Y 

N N N 
Y 

N N N 
N N 

N N N 
N N N 

Y 

N N N 
Y Y Y 

Y 

Y 
Y 

N N N 

N N N Y II 
N II N II 
Y 
N Y 

2. Department of Social Services or designee 
~. Regulatroy Investigation Complaint Office (RlCO) 
4. County Attorney 
5. "Other". Dental Board 
6. l;cens;ng BOlrds 

9 
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20. If yes (to '19), where dO these revenues ll. Ine COal.,. "", 1'1.' .. , ..... , I.. .... '" .. >.~ .. ", ..... "' 

g01 Inspectors: phArmacists1 
..L..Jl: !: Q E ~~ 

ALAIWIA To the individuAl Bouds X X 
ALASKA X X X 

ARIZOHA General Fund X X 

ARKANSAS Board of Ph~~cy: CAn only be used to X X 
offut cost • CALIFORNIA To recovering agoncy X X 

COLORADO HIA X X 
CONNECTICUT X 
DELAIoiARE General Fund X 
WASHINGTON DC Treasury - General llank 
fLORIDA X X X 
GEORGIA Ganeral Fund X X 
HAWAII General Fund X X X 
IDAI() Board of Phannacy X X 
ILLIOOIS '{vidence -fund, ·General Revenue·Fund X X 
INDIANA General Fund X X 
IOWA General Fund X X 
KANSAS UnknCMI )( X 
KENTUCKY Trust. , Agency for Phannacy Board. X X 

General 'Trust, Board of Hell th 
(Cabinet for HUft&n Resources~ 

LOUISIANA BOilrd of Phannacy X X 
HAINE 
HARYlAND General Fund X X X 
HASSAQ!I.!St!!S If :,:U l2n th~ Ib2V~ {In!:!}. ~g~ln IlrQbjlbl:,: X X 

to the GenerAl Fund 
HICHIGAN Stah Treasury X X X 
HINNESOTA General Fund X X 
MISSISSIPPI Board of f.hannacy X X 
HISSOURI X X 
HONTANA Genera' Fund X X 
NEBRASKA Pennanent School Fund X X 
NEVADA G<tneral Fund X X 
NE\( HAMPSHIRE General Fund X X 
NE\( JERSEY State Treasurer X X X 
NE\( MEXICO ~ X 
tIE\( YORK General Fund X X X 
NORTH CASOLlHA X X • NORTH DAKOTA Board of Phannacy , Hedical Examiners X X 

(directly to the respective BOilrd), 
Attorney General to Stat. Generill Fund 

OIlIO General Fund X X 

OKLAHOHA Agency Fund, State General Fund (%) X X 
OREGON Boards X X 

PENNSYLVANIA Phannacy Board X X 
PUERTO RICO 
RHODE ISLAND 2 X 

SO .. CAROLINA State supported drug treilbnent centers-- X X 
state police and others (Funds to OHEC) 

SOIlTH OAKO!A lifnfr.' El/!ld . X X 

TENNESSEE To the individual Boards X X 

TEXAS General Revenue X X· 
UTAH NIA X X X 

VERHONT G<tntral Fund X X 

VIRGINIA literacy Fund. X X X 
VIRGIN ISWIDS 
WASHINGTON Health Profes,tons Account for ~ X l( 

appropriaUon to Hedlcill Board. 
WEST VIRGINIA X X • X 

.... ISCONSIN Cepa.rbftent of Public Instructions X X X 

WYOHING !is:n~rl] FSln4 ~ X 

LEGEND fOR J!Z1 CO/1l1ENTS ptI..1ll LEGEND FOR #22 

A • work exc~usive for the Bo~rd of Phannilcy 1. Public Heillth A • Yes 
B • are from a central pool and assigned to 2. Drug Control Agency B • No 

the Board of Phannacy C. A .. Ix 

. C - pennanently. 
o - cas .. -by-casl. ~11H.[NT:! QN n2 
E - tempora.rily. 

·lnvestigAtors • 
"o'·-oha.nnacl , 

" CO<O"'1sS;OMd po 
2429p/pll ofHcers. 

10 UCSA 



• 

• 

• 

ALASKA 
ARIZONA 
ARKANSAS 
CALIFORNIA 
COLORADO 
CONNECTICUT 
DElAWARE 
I<IASHINGTOII DC 
FLORIDA 
GEORGIA 

HAWAII 
IDAJ-«) 

ILLINOIS 
INDIANA 
IOWA 
KANSAS 
KENTUCKY 
LOUISIANA 
MAINE 
MARYlAND 
MASSACHUSETTS 
HICHIGAN 
HINNESOTA 
HISSISSIPPI .. 
HISSOURI 
H:lNTANA 
NEBRM.KA 
NEVADA 
NEIl twlPSHI RE 
NEIl JERSEY 
NEIl HEXICO 
NEIl YORK 
NORTH CAROLINA 
NORTH DAKOTA 
OHIO 
OKW«lf1A 
OREGON 
PENNSYLVANIA 
PUERTO RICO 
RHODE ISlAND 
SOUTH CAROLINA 
SO!JTH DAKOTA 
TENNESSEE 
TEXAS 
UTAH 
VERttlHT 
VIRGXNIA 
VIRGIN ISlANDS 
WASHINGTON 
WEST VIRGINIA 
WlSCONSIH 
WYO!1ING 

lEGEHO FOR #23: 

24. What role does the Board of Phann4cy play in the investigation of 
possible controlled substance violations by its registrant? 

.l, B C C9t!.!EHIS 

x 
X 
X 

X 

X 
X 

x 
X 
X 

x 
X 
X 

X 
X 

X 
X 

X 
X 

X 
X 

x 
X 

X 
X 
X 

X 
X 

X 

x 

x 

X' 

X 

X 

x 

x 

X 

X X 

X 

2 

3 

4 
5 

6 
7 

B 

9 

10 

Inspectors ~re empowered to Investigate and prosecute. However, 
prosecution is normally left to state and local law enforcing 
agencies. 

Hone 
Perform Investigation or cooperate with another agency. 
~jor responslbil\ ty 
Investigations; coordinate with BHE 
Investigation; charges: discipline 
Hone 
None - dis~lpllne 

Grounds for discipline 8-93/465 
Drug and Narcotic Agency Is regulatory and enforcement arm of the 
Board of Phannacy. 
None 
Investigation and diSCipline 
Hearings and discipline 
Independent Investigation or with State Police 
Audits of registrants; seizure of property 
Investigation 
Investigate, hearing, discipline 

Investigation and discipline 
Invcstlgation and discipline 
Discipline 
Investigation, hearing, discipline 
Board of Phannacy responsible for Investigation. 
Board--investigation and discipline 
Investigation 
Advisory 
Investigation, hearing, dlsclplin~ 
Total 
Individual and In cooperation with the Health Oeparbnent 
Invcstlgation. hearjng. discipline 
Board 
Invlstlgation, hearing, discipline 
Investigation, hearing, disclpline--phannacists only 
Investigation, hearing, discipline 
Investigation, hearing, discipline 
Cooperate with other health licensing boards and law enforcement 
Board 

Hearlngs--recommendation only 
Hone 
Coordinate with Health ?epirtment 
Prepare case for administrative action 
Board of Phannacy 
Adjudicate 

Central Investigations by pharmacists 

Board of Phannacy doeS all investigation and refers to proper Bo~rd. 
leading role 
Heftbers assigned as case advisors. 
Investigate, helring, discipline 

CDttlOOS ON #23: 

A • treated as controlled substances. 1. Not treated 
B • under consideration to bl treated as controlled substances. 
C - treated In lone non-traditional Danner. 

" 
2429p/p12 

UCSA 

2. federal only criteria 
3. Attorney General NY add by rule. 
... No action 
5. llglslatlon pending 
6. PC is not CS just because it is a PC. 
7. S~ 
B. Separate 
9. Hot subject to contral 
10. legislation being drafted, 

11 



25. Briefly describe how your state addresses th~ ~nalog Issue. 

ALAlIAKA 
ALASKA 
ARIZONA 
ARKANSAS 
CALIFORNIA 
COLORADO 
CONNECTICUT 
OELAWARE 
WASHINGTON DC 
flORIDA 

. GEORGIA 
HAWAII 
IDAKl 
ILLINOIS 
INDIANA 
IawA 
KANSAS . 
KENTUCKY 
LOUISIANA 
HAJNE 
HARYlANO 
HASSACHUsmS 
HICHIGAN 
HINNESOTA 
HISSISSIPPI 
HISSOURI 
t(JNTANA 
NEBRASKA 
NEVADA 
NE'tI HAMPSHIRE 
NE'tI JERSEY 
NEX MEXICO 
NE'tI YORK 
NORTH CAROLINA 
NORTH DAKOTA 
OHIO 
OKLAHOKA 
OREGON 
PENNSYLVANIA 
PUERTO RICO 
RHOOE ISLAND 
SOUTH CAROLINA 
SOUIH DAISOTA 
TENNESSEE 
TEXAS 
UTAH 
VERt«)HT 
VIRGINIA 
VIRGIN ISlANDS 
WASHINGTON 
WEST VIRGINIA 
WISCONSIN 
IIYOHING 

2249p/pl3 12 

Does not 

Throw the rascals out of office 
Cover.d as a controll.d substance 
Fit under the Controll.d Substance Act 
Does not 

SlIM as F.ds 

Attornev Gener.l "'Y asl.!U!'~Y..;OIU1.lJc>;C",. _________________________ _ 

Statute 20""' 
In order to ansver, be more specific. 
Do not know. 
Control OOlg Statute 

Oefined CI or CII violations and penalties same as CI or CII 
Schedule individually 
Goes along vi th Feds 
Controlled and scheduled by Health Deparbnent 
Not addressed 
28-104(37) CI or II: S~ penalties 
Schedules address substance and analogs and usually includes their isomers, etc. 
Parallels controlled substance penalitles 
On an an~lysis basis in the Controlled Substance Act 
Host .nalogs aft covcrrd In the CQntrol'rd Substancr Act. 
Hay add to the controlled substance listing 

If necessary, will schedule the analog 
Included by way of definition 

Schedule ~s fist as possible 

Specific schedule, by rule, which &mends the Law 
By statute, Includes salts, hooners, etc. 

Have not 
Treated as controlled substance 
No imitation controlled substance law 
Does nat 
Treated as a controlled substance 

Not addressed 
Not addressed 
Scheduled indivldu&lly 
Have not 

UCSA 
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ELEME1\l1'S OF CONTROLLED SUBSTANCES ACfS 

Offenses Forleiture Special Provisions 

• 
ELEMENT ~u I .~ ~ 

~ 
.5 e 

~.~ .~~ ~ 13~ 
g -.; Q 

i 1 
'1 

:i e 
~~ ] :§ ~ .~ B: tl g.~ '6 -5 g 0.. !i .c 8 

~ 
6 ~~ u e or ~ .c 

JURISDICfION s ~~ ·c "0 

~Jl ~ .. ] ~ ~ eX 
";:; 

;:> ll-o U « ~ E--<~ 

ALABAMA • • • • • • • • • 
ALASKA • • • • • • • • • 
ARIZONA • • e • • • • • • 
ARKANSAS • • • • • \II • • 
CALIFORNIA • • • • • • .. '. • .. • • • • 
COLORADO • \II • • e • • • • \II 

CONNECTlcm • • • • .. • • • • • 
DELAWARE • • • • • • • • • • 
DISTRICT OF COLUMBIA • • • • • • • 
FLORIDA \II • • • • • • • • • 
GEORGIA • • • III • • • • • 
HAWAII • • • III • • • • • 
IDAHO • • • '" • • III • • \II 

IWNOIS • • • • • • • • • • • 
INDIANA • • • • • • • • 
IOWA '. • • • • • • • • 
KANSAS • • • • • • • • • 
KENTUCKY • • \II '" .u • • • • • 
LOUISIANA • \II • • \II • • • • 
MAINE • • • • • • • • • 
MARYLAND • • • • • • • • • 

• MASSACHUSETTS • • • • • • • • 
MICHIGAN. • • • • • • • • • • • 
MINNESOTA • • • • • • • • • 
MISSISSIPPI • • • • • • • • • 
MISSOURI • • • • • • • • • 
MONTANA • • • CI • • • 
NEBRASKA • • • • • • • • 
NEVADA • • • • • • • • • 
NEW HAMPSHIRE • • • • • • • • • • • 
NEW JERSEY • • • • • • • • • • • 
NEW MEXICO • • • • • • • • 
NEW YORK • • • \II • • • • • • 
NORTH CAROLINA • • • • • • • • • 
NORTH DAKOTA • • • • • • • • • 
OHIO • • • • • • • • • 
OKLAHOMA • ~ • • • • • • • 
OREGON • • • • • • • • • 
PENNSYLVANIA • • • • • • • • 
RHODE ISLAND • • • • • • • • • • • 
SOUTH CAROLINA • • • • • • • • • 
somH DAKOTA • • • • • • \II 

TENNESSEE • • • • • • • • • 
TEXAS 0 • • • • • • \II • 
UTAH • • • • • • • • 
VERMONT • • • • • • • • 
VIRGINIA • • • • • • • • • • WASHrNGTON • • • • • • • • • • • 
WEST VlRGIt.'1A • • • • • • • • 
WISCONSIN • • • • '" • • • • 
WYOMING • • • • • • • \II 

FEDERAL • • • • • • • • • • 
UCSA 

•• .!5 
8.~ 
~E 
~(j 

• 
• 
• 

• 
• 

• 
• 
• 

• 
III 

• 
• 

• 

• 
'" 
• 

• ., 
• 
• 
• 
• 
• 
• 
\II 

• 
• 

• 
• 
0 

• 
• 
• 
• 
• 
• 

~ 

~~ 
~-2 
00 

• 

• 

• 
• 
• 
• 
• 
\II 

• 

• .. 
• 

• 
• 

• 
• 

• 

• 

• 
• 

• 

• 
• -, 
• 

• 
• 

13 

i~ 
"'0 
~Vi 

• 

• 

• 

• 
• 
• 
• 

• 

III 

• 
• 
• 

\II 

• 

• 
~ 

• 

• 

-. "'-1:::< 
o~ -=:c.. z:2 
.. ! 
~j 



3;;1 
j <> 
ZZ 
J~ 
-0 
J>::l 
-". A _ 

DRUG 

JURISDICflON 

ArARAt:."A 

Ar At;;J('A. 

A TUT.ONA 

ARKAN!';At;; 

CALIFORNL-. 
rOTl"nU,nn 

,flCUT 
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uj;)nu~l' OF roOf 'lUlU A 

FLORIDA 

rA 

HAWAII 

IDAHO 
TT.T.TNOr~ 

INDIANA 

IOWA 
1l"Atolcac:: 

l\..Il.nau\,;~x 

I IUfT~'AI'JA 

MAINE 

MARYLAND 
M, ...... 

lu:st;·n~ 

:AN . riA . 
M1~:svl IKI 

MONTANA 

NFRDA<:::1l"A 

NEVADA 

NEWlIA 

NEW JERSEY 
NEW ~. 

niH XUI(1\. 

NORTH (,,-AROT .INA 

NORTH DAKOTA 

OHIO 

Oll"f AUOlLfA 

OR Fr.oN 

.-."nn~lLVANIA 

11!!!9R.~ ,~, ANn 

SOuTitl"ADOIINA 

SOUI'H DAKOTA 
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TEXAS 
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YJC.runUI'U· 

v 

WI\...,HINulUI'I 

WEsT'~' fA 

_!Vlll 
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DRUGS TARGETED FOR ENHANCED PENALTIES 
UNDER CONTROLLED SUBSTANCES AClS 
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.. .. ~ ..a OTHER z u :e ::E c:.. 

• • • • • cocaine base, '1.1 , MDA, MMDA. rnn,..,h;,." 

• 
• 
• .. • • • cocaine base 

• • 
• • .. • 
• • • • • • desil!1lerdru~, opium 

• • cocaine base, PCP 

• • • • • ,opium 

• • • .. murvlllllC, opium 
,-• • • .. • 

• .. • • • • • , peyote 

• 
• • • • • 
• • • • • • • UillUUUIl';;cld, Mi:)MA.';';"'~lin .. 

• • 
• • • • cocaine base. 

• ., • • 
• • • • • • • ,opium. PCP 

• • • • 
• 

• • • • -~i~ebase. .. _.,. 

• 
• • • • • • ~inebase, 

• ooiates 

• crack 

• 
• • • • • • 
• • • • • • 

• • . 
• 

«I • • • • • opiates 

• • .. • ~~base 

• 
• • .. • • • cocaine base 

• 
• • • .. 
• • • • • 
• .. • • crac!c. ,- ,opium 

• .. • • • • • mochine, , triple 

.. 
• 

• .. 
• • 

• 
• • • • • ........ ~-- ." 

• 
• • • • • 
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COMPARISON OF PENALTIES FOR USE, POSSESSION, 
SALE-FIRST OFFENSE 

This chart sets out the range of penalties for first offenses for the use, the: possession, and the: sale, manufacturing, delivery, or distribution 
of controlled substances in all state CSA's and the federal <:sA. Because the char1Ii.~ts only the range of possible penalties Cot offen5eS, depending 
upon the category of drugs inorolvcd in an offense, it does not depict specific penalties or ranges of penalties triggered by other factors, such as amount 
of drug. Generally, enhanced penalties are [,ot covered by this chart. In any case where a statute does not specify penalty provisions for an offense 
category, a dash appears in that place in the chart. In some instances statutory provisions do not correspond precisely to the format of the ehan; 
in such cases, provisions arc placed in the chart category that most closely approximates the statutory in!en!. This chart is intended to provide 
information for general comparisons only; state statutes and the state-by-state summaries included in the Guide should be consulted for more detailed 
information concerning penalty provisions. 

State/Schedule 

Alabama 
flat penalty 
marijuana 

Absb 
IA 
IIA 
IlIA 
IVA 
VA 
VIA 

ArilxIoa 
dangerous drugs 
narcotic drugs 
prescription-only drugs 
marijuana 
peyote 
vapor-releasing substances 
precursor chemicals 

Arbnsas 
IfU narcotics 
1/lI non-narcotics 
III 
IV 
V 
VI 

California 
flat penalty 
1/11 narcotics 
1/11 non-narcotics 
IlIfIV fV narcotics 
III/IV fV non-narcotics 
marijuana 

CoSoracJo 
I 
11 
II[ 

IV 
V 
marijuana 

Coo.ncctkut 
nat penalty 
1/11 narcotics 
1/11 non-narco,tics 
III 
IV 
V 
marijuana 
other. hallucinogens 

0-90 days; $1,000 

0-5; $1,OOO-S15O,000 
0-5; $2,000-$150,000 
().6 mos.; $1,000 
0-5; $750-S15O,OOO 
0-19lto: $150,000 
0-2~ S15O,000 
0-14; $150,000 

Sec state chart 

1-4: $I,OOO-SI00,000 
1-4; $1,000-$100,000 
0-2; $5,000 
0-2; $5,000 
G-2; $5,000 

0-30 days; $25 

UCSA 

1-10; $5,000 
0-1; $2,000 

0-5; $50,000 
0-5; $50,000 
0-5; $5,000-$50,000 
~5; $5,000-$50,000 
0-5; $5,000-$50,000 
0-5: SI,OOO-$5O,OOO 

0-5; $1,OOO-S15O,000 
0-5; $2,000-$150,000 
Q..o mos.; $1,000 
0-5; $750-$150,000 
0-19lto: S15O,000 
0-2~ S150,000 
0-14; S15O,000 

3-10; $10,000 
3-10; $10,000 
0-1; $1,000 
0-1; $1,000 
0-1; S1,OOO 
0-1; $1,000 

16 mos.-3; $20,000 
0-1 
16 mos.-3; S20,OOO 
0-1 
().6 mos., SI00-SSOO 

4-16; $3,000-$750,000 
4-16; $3,000-$750,000 
2-8, $2,OOO-SSOO,OOO 
1-4; $1,OOO-Sl00,ooo 
0-2; $5,000 
15 days-4; $100-$100,000 

0-7; $50,000 
0-1; S1,000 
0-1; SI,OOO 
0-1; SI,OOO 
0-1; Sl,OOO 
0-5; SI,OOO-$2,OOO 
0-5; $2,000 

Sale pcnaftic:l; 

2-20; S10,000 

5-20; $50,000 
0-10; $50,000 
0-10; $50,000 
0-5; $50,000 
0-5; $50,000 
0-5; $5,000-$50,000 

5~14; $1,000-$150,000 
5~,.14; $2,000- $150,000 

"9 • 
O-llll'; SI,OOO 
0-14; $750-$150,000 
0-19lto: S15O,OOO 
0-2~ $150,000 
0-14; $150,000 

10.40; $25,OOO-S250,ooo 
5-40; S15,ooo 
5-40; S15,ooo 
3-40; $10,000-$50,000 
3-40; $10,000-$50,000 
4-30; $15,OOO-SI00,ooo 

3-7; $50,000 
3-5; $20,000 
2-4' 
3-5; $20,000 
2-4 
24; S100-$2O,OOO 

4-16; $3,000-$750,000 
4-16; $3,000-$750,000 
2.a; $2,OOO-SSOO,OOO 
1-4, $1,OOO-SI00,ooo 
O-2;SSOO 
2-8; $2,OOO-SSOO,ooo 

0-15; $SO,OOO 
0-7; $25,000 
0-7; $25,000 
0-7; $25,000 
0-7; $25,000 
0-7; $25,000 
0-15; $50,000 

15 
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COMPARISON OF PENALTIES FOR USE, POSSESSION, 
SALE-FIRST OFFENSE (Cont'd) 

I Stat.c/Scbcduk I u~ Pcnaltia: I I'oua:riioo. Pcoaltic:s I Sale PcoaItics I • .~ 

;,. ~.~ 
Delaware 

~O I/n narcotis 0-1; $3,000 0-1; $3,000 0-10; $5,000-$50,000 
5:3 1/11 non-narcotics 0-6 moo.; SI,OOO 0-6 mos.; $1,000 0-5; $1,000-$10,000 
"::;-
o~ II[ 0-6 mos.; $1,000 0-6 mos.; SI,OOO 0-5; $I,OOO-SI0,OOO 

Qc- IV 0-6 mos.; $1,000 0-6 mos.; SI,OOO 0-5; SI,000-$10,OOO 
::> '" V 0-6 mos.; $1,000 0-6 mos.; $1,000 0-5; $1,000-$10,000 
[~. 

[~ DUtrict of Columbia , 

en'" nat penalty -- 0-1; $1,000 --
g. ~. 1/11 narcotics -- -- 4-15; $100,000 
~~ 1/11 non-narcotics 20 mos.-5; $50,000 .. _. -- --::>0 
g::> III -- -- 20 mos.-5; $50,000 
"''2 IV -- -- 0-3; $25,000 
~Q V -- -- 0-1; S10,OOO 
to> other -- -- 4-25; $200,000 ........ 
a~ ..... Florida .. oc 

flat penalty 0-5; $5,000 S ;;: -- --
'O~ I narcotics -- 0-30; $10,000 0-30; $10,000 
,<0 

o~ II narcotics -- -- O-tS: $10,000 .... - 1/11 non-narcotics -'< -- -- 0-5: SS,OOO 
:::"-0 <> ... UI -- -- 0-5: SS,OOO 
0° c:::.. IV -- -- 0-5: SS,09O 
-0. 
c." V -- -- 0-1: $1,000 !'c. 

Sf? marijuana -- 0.·1; $1,000 0-5: SS,OOO '" _. _ .. 
"'0 Georgia <> --;;; I -- 2-tS 5-30 Z::1 
()-.... 0 II -- 2-tS 5-30 
.;> E!. III -- 1-5 1-10 • .t>.c. IV -- 1-5 1-10 
~-~:::" V -- 1-5 1-10 ZO 
0(; marijuana -- 0--10; $1,000 1-10 ..... -S-g. 
g;} Hawaii 
"E. c: dangerous drugs -- 0--20; $10,000-$50,000 0--20; $25,ooo:.SSO,OOO 
-:> 9.g. harmful drugs -- 0--20; $2,000-$50.000 0--20; $25,000-$50,000 
en ... detrimental drugs 0--5: $1,000-$10,000 0-5; $2,000-$10,000 - '" --C;; 
° :> marijuana -- 0--20; $1,000-$50,000 0--20; $2,000-$50,000 
:-E: 
Z'" Idaho .00 
~o 

. 
: .... I narcotics ~ 0--3; SS,OOO O-life; $25,000 

~~ I non-narcotics -- 0--1: $1,000 0--5: $15,000 
~c:: II -- 0--3: SS,OOO Q..!ife; $25,000 
o.(} III -- 0--1; $1,000 0--5: $15,000 o en 
~> IV -- 0--1: $1,000 0--3; $10,000 
=E'" V -- 0--1: $1,000 0--1: $5,000 
~E. 
:::"'" VI -- 0--1: $1,000 0--1: SS,OOO 
So; 
00-

IIIiaois _0 

00. Pc 1/11 natCOtics -- 1-15: $15,000-$200,000 3-30; $2OO,OOO-$SOO,OOO 
t;:oo 1/11 non-narcotics -- 1-3: $tS,OOO 2-30; $lSO,OOO-SSOO,OOO h;;;-
N~ III -- 1-3, $15,000 2-5: $125,000 
o!" IV -- 1-3, $15,000 2-5, $100,000 
§~ V -- 1-3: $tS,OOO 2-5; $75,000 
- ° marijuana -- 30 days-5; $5OO-S10,000 6 mos.-7; $300-$100,000 -No 
0:>'" 
N'" '-' ::1 
w_ ....... ,,-I .. 
.t>.:><" 
\Dn 
0::> • p 
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• [ State/Schedule 

Indiana 
1/11 narcotics 
1/11 non-narcotics 
III 
IV 
V 
marijuana 

Iowa 
flat penalty 
1/11 narcotics 
1/11 non-narcotics 
m 
IV 
V 
marijuana 

Kansas: 
narcotics, opiates, 

methamphetamines 
depressants, stimulants, 

hallucinogens, and IV 
V 

Kentucky· 
1/11 narcotics 
1/11 non-narcotics 
III 

• IV 
V 
marijuana 
hashish 

Looisiana 
I narcotics 
I non-narcotics 
II narcotics 
II non-narcotics 
III 
IV 
V 
marijuana 

Maine 
W 
X 
y 
Z 
marijuana 

M.uyiand 
flat penalty 
1/11 narcotics 
1/11 non-narcotics 
III 
IV 
V 
marijuana 

• 

COMPARISON OF PENALTIES FOR USE, POSSESSION, 
SALE-FIRST OFFENSE (Coot'd) 

I UGC Pc:naJtia: I r~ Pcua.ltia: 

-- 154; S10,OOO 
-- 1.5; S10,OOO 
-- 1.5; S10,OOO 
-- 1.5; S10,OOO 
-- 1.5; S10,OOO 
-- 0-1.5; SS,OOO-S10,OOO 

-- 0-1; $1,000 
-- ---- ---- ---- ---- ---- ~ mos.; SI,OOO 

-- 3-20; S3Q'~;OOO 

-- 0-1; $2,SOO 

-- 0-1; S2,SOO 

-- 1-5; $3,000-$5,000 
-- 0-1; SSOO 

-- 0-1; SSOO -- 0-1; SSOO 
-- 0-1; SSOO -- 0-1; $2OO-SSOO 
-- --
-- 4-10; SS,OOO 
-- 0-10; SS,OOO 

-- 0-5, SS,OOO 
-- 0-5, ~,OOO -- 0-5, SS,OOO 

- 0-5; SS,OOO 

-- 0-5; SS,OOO -- ~mos.; SSOO 

-- 0-1; $1,000 

-- 0-1; $1,000 - ~ mos.; SSOO 
-- ~ mos.; SSOO 

-- $200-$400 

-- 0-4; $25,000 

-- ---- ---- ---- ---- ---- 0-1; SI,OOO 

UCSA 

I Sale Pcua.ltia: 

10-30; $10,000 
10; S10,OOO 
10; SIO,OOO 
4; S10,OOO 
1.5; S10,OOO 
0-4; SS,OOO-S10,OOO 

--
0-10; SI,OOO-$SO,OOO 
0-10; SI,OOO-$SO,OOO 
0-10; SI,OOO-$5O,OOO 
0-2; SS,OOO 
0-2; $5,000 
0-10; $I,OOO-SS,OOO 

3-life; $300,000 

3-lire; $300,000 

0-1; $2,SOO 

5-1.0; SS,OOO-$10,OOO 
1-5; $3,000-$5,000 
1-5; $3,OOO-SS,OOO 
1-3; $1,000-$3,000 
1-3; $1,000-$3,000 
0-10; $5OO-S10,000 
1-5; $10,000 

life; $15,000 
5-30; $15,000 
5-30; S15,OOO 
0-10; S15,OOO 
0-10; S15,OOO 
0-10; S15,OOO 
0-5; SS;OOO 

-
0-10; $2,500-$10,000 
0-5; Sl,OOO-S2,SOO 
0-1; SI,OOO 
0-1; $1,000 
0-1; $1,000 

--
0-20; $25,000 
0-5; S15,OOO 
0-5; $15,000 
0-5: S15,OOO 
0-5; S15,OOO 

--

I 
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COMPARISON OF PENALTIES FOR USE, POSSESSION, 
SALE-FIRST OFFENSE (Cont'd) 

StalcfScbcdulc I Usc Pcualtks I r~pcoaltks 

~uscttl; 

A -- 0-2; $2,000 
B -- 0-1; SI,OOO 
c -- 0-1; SI,OOO 
D -- 0-1; $1,000 
E -- ().6 mas.; SSOO 
marijuana -- ().6 mos.; SSOO 

Michig2n 
1/11 narcotics 0-1; $2,000 O-lifc; $25,000 
I/II non-narcotics 0-1; SI,OOO 0-2; $2,000 
III 0-1; SI,OOO 0-2; $2,000 
IV 0-1; SI,OOO 0-2; $2,000 
V Q..6 mos.; S500 0-2; $2,000 
marijuana 0-90 days; $100 0-1; $1,000 
other: LSD, peyote, Q..6 mos;; $1,000 0-1; $1,000 

mescaline, 
dimethltryptamine, 
psiloci. psilocybin 

Minncmta 
I/II narcotics -- 0-5; $10,000 
1/11 non-narcotics -- 0-5; $10,000 

.," m -- 0-5; $10,000 
IV -- 0-5; $10,000 
V -- 0-1; $3,000 
marijuana -- --

Mississippi 
I -- 0-3; $1,000-$30,000 
II -- 0-3; $1,000-$30,000 
m -- 0-1; $5,000 
IV -- ,0-1; $5,000 
V -- 0-1; $5,000 
marijuana -- 0-1; $100-$1,000 

MiI;rouri 
Oat penalty -- 0-7; $5,000 
marijuana -- 0-1; $1,000 --

Moatana 
Oat penalty -- 0-5; $50,000 

Nebraska 
Oat penalty 3 me&.; SSOO 0-5; $10,000 
I/1I/1U -- --
IV -- --
V -- --
marijuana -- 0-5; $100-$10,000 

Nevada 
1/11 1-6; $5,000 1-6; $5,000 
III/IV 1-6; $5,000 1-6; $5,000 
V 0-1; $1,000 0-1; $1,000 

New HampdJire 
I-IV -- 0-7; S2S,OOO 
V -- 0-3; $15,000 
marijuana -- 0-1; $1,000 
hashish -- 0-1; $I,OOO-SS,ooo 

18 UCSA 

I Sale Pcnaltks I • 0-10; S1,OOO-S10,OOO 
0-10; S1,OOO-S10,OOO 
0-5; SSOO-SS,OOO 
0-2; SSOO-15,OOO 
0-9 mos.; $"1.50-$2,500 
--

O-lifc; $25,000 
0-7; 15,000 
0-7; 15,000 
0-4; $2,000 
0-2; $2,000 
----

0-20; S2S0,OOO 
0-15; $100,000 
0-15; $100,000 
0-5, $10,000 
0-1; $3,000 
0-5; $10,000 

0-30; $1,000-$1,000,000 
0-3P; $1,000-$1,000,000 
0-20; $I,OOO-S2S0,OOO • 0-20; $l,OOO-$2S0,OOO 
0-10; $1,000-$50,000 
0-30; $3,000-$1,000,000 

5-15; $5,000 
0-7; $5,000 

. 
I-tife; $50,000 

--
O-SO; S2S,OOO 
0-5: $10,000 
0-5; $10,000 

--

1-20 or life; $20,000 
1-10 or life; $10,000 
1-10 or life; $10,000 

0-7; $100,000 
0-3; S2S,OOO 
0-3; S2S,ooo 
--

• 



• I Statc/Scbcdulc 

Ncwkn:t:y 
1/11 narcotics 
1/11 non-narcotics 
III 
IV 
V 
marijuana 

NewMcxico 
IfII narcotics 
IfII non-narcotics 
III 
IV 
V 
marijuana 

NewYod:: 
I 
II 
III 
IV 
V 
marijuana 

North Carolina 
I 
II 
III 
IV 
V 
VI marijuana • North Dakota 
flat penalty 
IfIl narcotics 
IfIl non-narcotics 
III 
IV 
V 
marijuana 

Ohio 
I 

. 
II 
III 
IV 
V 

marijuana <100 '" 

Oklahoma 
IfIl narcotics 
IfII non-narcotics 
III 
IV 
V 
marijuana 

• 

COMPARISON OF PENALTIES FOR USE, POSSESSION, 
SALE-FIRST OFFENSE (Cont'd) 

I Use Pcoaltics I I~ Pcna1t.ia; 

3-5; S25,OOO 3-S; $25,000 
3-5; $25,000 3-5; $25,000 
3-5; S25,OOO 3-S; m,ooo 
3-5; S25,OOO 3-5; $2.5,000 
0-18 mos.; S15,OOO 0-18 mos.; S15,OOO 
0-18 mos.; $1,OOO-S15,OOO 0-18 mos.; SI,OOO-S15,OOO 

-- I-S; $5,000 
-- 0-1; SSOO-SI,OOO 
-- 0-1; $5OO-S1,OOO 
-- 0-1; SSOO-SI,OOO 
-- --- 0-1; SSO-SI,OOO 

-- 0-1; $1,000 

-- 0-1; SI,OOO 
-- 0-1; $1,000 

-- 0-1; SI,OOO 

-- 0-1; $1,000 

-- $100 

-- 0-5; $5,000 - 0-2; $2,000 

-- 0-2; $2,000 - Q-2; $2,000 - ().6 mas.; SSOO - 0-5; $100-SS,OOO 

-- O-S; SS,OOO 

-- --- ---- --- ---.- ---- 0-5; $I,OOO-SS,ooo 

1 jz-S; S2,5OO -- llirS; S2,SOO -- ().6() days; SSOO 
-'- ().60 days; SSOO - 0-60 days; SSOO 
-- Sl00 

-- 2-10 -- 2-10 
-- 0-1 -- 0-1 
-- 0-1 --, 0-1 

UCSA 

I Sale PenNt.ies 

3-10; $5O,OOO-SI00,OOO 
3-5; S15,OOO 
3-5; S15,OOO 
3-5; n5,OOO 
0-18 mos.; S15,OOO 
0-5; $7,500-$15,000 

0-9; S10,000 
0-3; SS,OOO 
0-3; SS,OOO 
0-3; $.5,000 
6 mos.-I; SlOO-SSOO 
0-3; SS,OOO 

0-7; SS,OOO 
0-7; SS,OOO 
0-7; SS,OOO 
0-7; SS,OOO 
0-7; SS,OOO 

--
0-10; fme 
0-10;' fine 
O-S; fine 
0-5; fine 
0-5; fine 
O-S; fine 

--
0-20; $10,000 
0-10; $10,000 
0-10; $10,000. 
0-5; SS,OOO 
0-1; SI,OOO 
0-20; $10,000 . 
1-10; $2,000 
1-10; $2,000 
0-60 days; $SOO 
O.oJ days; SSOO 
O..QJ days; SSOO 
Sl00 

S-life; $100,000 
2-liCe; $20,000 
2-life; $20,000 
Z-life; $20,000 
0-5: SI,OOO 
--

I 
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I StatcfScbeduJc 

Orcp1 
I 
II 
III 
IV 
V 
marijuana 

pc:noa:ytvama 
flat penalty 
1/11 narcotics 
1/11 non-narcotics 
III 
IV 
V 
marijuana 

Rhode ls!and 
flat penalty 
1fD. dlug-dtpendent 

COMPARISON OF PENALTIES FOR USE, POSSESSION, 
SALE-FIRST OFFENSE (Cont'd) 

I Uee Pc:naltks I ~Pc:naltks 

-- 0-10; SI00,OOO 

-- 0-5; SI00,OOO 
-- 0-1; S2,SOO 

-- 0-30 days; SSOO 

-- S2SO 
-- 0-10; SSOO-SI00,OOO 

-- 0-1; SS,OOO 
-- ---- ---- ---- ---- --
-- 0-1; SSOO-SS,OOO 

-- 0-3; SS,OOO 
-- --

1fD. non-drug dependent -- ---
III -- --
IV -- --
V -- --
marijuana -- 0-1; SSOO 

South Carolina 
1/11 narcotics -- 0-2; SS,OOO 
IfD. non-narcotics -- ~ mas.; SI,OOO 
III -- ~ mas.; SI,OOO 
IV· -- 0-6 mas.; SI,OOO 
V -- ~ mas.; $1,000 
marijuana -- 0-30 days; SI00-S2QO 

South Dakota 
flat penalty -- 0-5; SS,OOO 
I -- --
II -- --
m -- --
IV -- --
marijuana -- 0-10; SI00-$10,OOO 

Tc:onc::g;cc 
flat penalty -- 0-1; $2,SOO 
I -- --
II -- --
III -- --
IV -- --
V -- --
VI -- --
VII -- --

Teas 
group 1 -- 2-life; $10,OOO-SI00,OOO 
group 2 -- 2-life; SI0,OOO-$lOO,OOO 
group 3 -- O-lire; $2,000-$100,000 
group 4 - O-life; SI,OOO-SlOO,OOO 
marijuana O-life; $1,000-$100,000 

20 UCSA 

I SOc I'eoa.\tks I • 0-20; SI00,OOO 
0-10; SI00,OOO 
0-5; SI00,OOO 
0-6mos.; SI,OOO 
0-30 days; ~ 
0-10; SI00,OOO 

--
0-15; S250,000 
0-5; $15,000 
0-5; S15,OOO 
0-3; $10,000 
0-1; SS,OOO 
--

--
0-30; SI00,OOO 
O-life; SSOO,OOO 
0-20; $40,000 
0-20; $40,000 
0-1; S10,000 
0-30; $100,000 

0-5; $25,000 
0-5; SS,OOO 
0-5; SS,OOO 
0-3; $3,000 
0-1; SI,OOO • --

--
30 days-lO; $10,000 I 30 da)S-IO; $10,000 
30 days-S; SS,OOO 
:30 days-S; $2,000 
15 da)?lO; SI,OOO-$10,OOO 

'" 

--
S-3O; $100,000 
3-15; $100,000 
2-12; $50,000 
2-12; $50,000 
1-6; SS,OOO 
0-10; $2,500-$10,000 
1-6; $1,000 

S-life; $2O,OOO-S250,OOO 
2-life; $10,000-$100,000 
2-life; $10,000-$100,000 
2-lire; $10,000-$100,000 
O-life; $1,000-$100,000 

• 



COMPARISON OF PENALTIES FOR USE, POSSESSION. 
SALE-FIRST OFFENSE (Cont'd) 

• I Statc/Scbc.duk: I UI:C Penalties I P~Pcna1Ua; I . Sale Penalties I ci cO 
00\ 

,>t:"" 

Uiah '" I .- r--

l/ll 0-5; SS,OOO I-IS; S15,OOO '" "tt' -- -f") 

III -- 0-6 mos.; Sl,OOO 0-5; S10,OOO ~N' 
.c: 0 

IV -- 0-6 mos.; Sl,OOO 0-5; S10,OOO UN .., ...., 
V -- 0-6 mos.; Sl,OOO 0-1; S7,500 p ..... 
marijuana -- 0-5; SI,OOO-SS,OOO 0-5; S10,OOO 8 

-0 
g?N 

Vermoot £c.! 
hallucinogens -- 0-15; SSOO,OOO 0-15; SSOO,OOO 000 

:;, 
deplessants, stimulants, -- 0-20; SSOO,OOO 0-20; SSOO,OOO ... --oc 

0 
narcotics u-_00 

cocaine -- 0-20; SI,OOO,OOO 0-20; SI,OOO,OOO !: .. 5 
"'.c: 

heroin --- 0-20; SI,OOO,OOO 0-20; SI,OOO,OOO -o:a 
mariju:!:na -- 0-15; SSOO,OOO 0-15; S5OO,OOO :;~ 

LSD -- G-2O; SSOO,OOO 0-20; SSOO,OOO <cO r3g 
Va.rginia ::>~ 

u':; 
1/11 -- 1-10; $1,000 S-4O; SlOO,OOO -5~ 

III 0-1: SI,OOO 0-1; $1,000 
.... : -- o~ 

IV -- ()..6 mas.; ssoo 0-1; SI,OOO 00' cZ 
V -- ssoo 0-1; $1,000 =0...:-c <> 
VI -- Sl00 -- !!~ 
miirijuana 0-30; $1,OOO-S10,OOO 

<11--- 0-10; SSOO-SI,OOO ~CI) 
-0(3 c_ 

Washingtoa ::l'a 
. flat penaltly -- 0-5; S10,000 -- -~U 
IfII narcotics -- -- <2 kg.: 0-10; $25,000 ~-S '" ... <>0 

~ Icg.: 0-10; SI00,OOO :;Z 
+ $S0/g. over 21cg. .c: "tt' 

• 1/11 non-narcotics -- 0-5; S10,OOO 
;:; 

III -- -- 0-5: S10,OOO '"< 0 .... 
IV -- 0-5; $10,000 -u -- t:Z 
V -- -- 0-5; $10,000 ~-
marijuana -- 0-5: Sl,OOO-S10,OOO -- u~ 

.!!c 
West Vuginia 

-s8 
"c' 

flat penalty 90 days-6 mos,; Sl,OOO 
u <> -- -- "C~ 

IfII narcOtics 
-::> -- -- 1-lS; $25,000 ~O 

1/11. non-narcotics -- -- 1-5; S15,OOO a~ 
III -- -- 1-5; $lS,OOO 

:.,.-_ .... 
'" c VI -- -- 1-3: $10,000 g> 

V -- -- 6 mos:-l; 15,000 uS 
~ U 
00", 

W'~ '" .. 
'" c 

IfIl narcotic - 0-1; 15,000 0-15; $25,000 .c:t:. 

IfII non-narcotic -- O-~ days: SSOO 0-5; S15,OOO <i 
m -- 0-:3u days; S500 O-Sj S15,OOO O~ 
IV -- 0-30 days: SSOO 0-3; S10,OOO Z .. ...... ", 

V -- 0-30 days; SSOO 0-1; 15,000 = t-o c: 
,- " cou 

W~ ·0 -£ 
0-

flat penalty -- 0-6 mas.; S7SO 
",CI' -- <~ 1/11 narcotics 0-90 days; SI00 -- 0-20; $25,000 81 1/11 non-narcotics 0-90 days; Sl00 -- 0-10; S10,OOO .~ 'E 

III 0-90 days; Sl00 -- 0-10; S10,OOO :;, c 
IV -- O-2;S2,SOO 

.... l. -- if' V -- -- 0-1; SI,OOO e~ marijuana -- -- 0-6 mos.; SI,OOO a~ - . "'-• c:< 
0-

-.::t. z:Z 
u f 
r:;.E 
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INTRODUCTION 
TO THE 

MODEL ASSET SEIZURE AND FORFEITURE ACT 
(MASFA) (1991) 

This model state forfeiture legislation is intended to provide procedures 
for all forfeitures presently done through state drug statutes or state RICO 
statutes. The model act represents the most advanced expression of social 
efforts to cope effectively with the financial aspects of economically motivated 
crime. This legislation blends traditional and modern approaches to forfeiture 
from both federal and state levels. The core concepts of in rem (against the 
property) forfeiture are incorporated as well as the more advanced procedural 
advantages of civil in personam (against the person) remedies. Each approach 
serves the common purpose of reaching the financial structure of criminal 
enterprises. Forfeiture, as incorporated in this model, is a remedy applied to 
the enterprise and its economic and material base as opposed to assessing 
criminal punitive sanctions against individuals. Individual conduct has 
significance only to the extent that it defines the enterprise. 

• 

In rem forfeiture has existed federally since 1790. All states have had • 
some form of in rem forfeiture. Traditionally in rem forfeiture reached only 
those properties which were contraband or were used as tools of criminal 
activity. In rem forfeitures did not traditionally reach the profits and things 
of value generated by criminal activity. 

Federally, in response to this void, the Organized Crime Control Act of 
1970 created in personam forfeiture in Racketeer Influenced and Corrupt 
Organizations (RICO) and Continuing Criminal Enterprise (CCE) legislation; 
however, it did so only in a criminal context. Procedural deficiencies made the 
early criminal forfeiture provisions relatively useless. These procedural 
problems were largely corrected in the Comprehensive Crime Control Act of 
1984, which the Department of Justice marked by promulgating a Model Asset 
Forfeiture Bill in 1985. 

States also began to legislate in personam civil remedies to attack the 
economic power of criminal groupsl For example, after substantial 
reconceptualization of the federal in personam provisions, the Arizona 
legislature adopted in personam forfeiture provisions in 1978. 

i 
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Among the numerous significant changes was the rejection of the RICO 
limitation of in personam forfeiture to only criminal actions. Arizona 
specifically legislated that in personam remedies are remedial and not punitive 
and are supplemental to any criminal sanctions. The ·individual is not the 
focus of civil in personam forfeiture remedies; the economic power of the 
enterprise stands before the court through its members. 

The Arizona legislature promulgated its in personam remedies in the 
aftermath of Calero-Toledo v. Pearson Yacht Leasing Co., 416 U.S. 663, 
(1974). Acting with the benefit of the Supreme Court's ringing endorsement 
of civil forfeiture in an in rem context, in Calero-Toledo v. Pearson Yacht 
Leasing Co., supra, the Arizona legislature structured civil, remedial 
forfeitures that could be pursued either in rem or in personam. Its in 
personam procedures, unfortunately, suffered from many of the same 
deficiencies as federal RICO and CCE. These difficulties have been addressed 
piece-meal in a continuing legislative program of evolving civil remedies. 

RICO and CCE were proceduraHy improved by the Comprehensive 
Crime Control Act of 1984. In 1985-1986 the Arizona legislature re-drafted 
the 1985 Model Asset Forfeiture Bill for state use. Again, Arizona adapted 
freely to suit its announced remedial purposes. The new forfeiture procedural 
improvements became effective in 1986, and were immediately recognized as 
effective by law enforcement and by the financial industry, which had actively 
supported their passage. This modern approach filled a deep need as 
evidenced by the passage of substantially similar provisions by other states. 
In 1988, Hawaii passed a comprehensive forfeiture statute, based upon 

. Arizona law. In 1989, Louisiana enacted a comprehensive forfeiture statute 
that is substantially the same as this Model Asset Seizure and Forfeiture Act 
(MASFA) (1991) which in turn is based on Arizona law. Louisiana had called 
upon the editors of this model state forfeiture legisiation. These same editors 
had assembled in 1988 after the National Conference of Commissioners on 
Uniform State Laws (NCCUSL) invited the Department of Justice (DOJ), the 
National Association of Attorneys General (NAAG), and the National District 
Attorneys Association (NDAA) to send observers to its ongoing drafting 
committee on proposed revisions to its 1970 Uniform Controlled Substances 
Act (UCSA). The UCSA contained rudimentary in rem forfeiture provisions, 
and the observers proposed an Arizona model with some improvements. The 
NCCUSL drafting committee had substituted the observers' "Arizona" draft 
for the prior work of the committee and therefore the observers supplied the 
Arizona model to Louisiana legislators. The Arizona approach reached a new 
level of refinement in Louisiana, with many improved provisions and 
procedural protections. 

ii 



Although in 1990 NCCUSL adopted proposed criminal revisions to the 
UCSA, the revisions failed to include the drafting committee's recommended • 
forfeiture provisions. The representatives from NDAA, NAAG, and DOJ 
completed their refinement of the draft for use by the states. This product is 
the Model Asset Seizure and Forfeiture Act (MASFA) (1991). The refinement 
process has drawn on comments from the financial industry, from defense 
counsel, and from commercial lawyers as well as from major governmental 
agencies concerned with forfeiture matters. The key concepts in the model act 
have been tested and found effective in Arizona since 1986, have been 
examined and re-examined from divergent points of view over the two years 
of their development and have been enacted in various forms in Hawaii, 
Oregon, Louisiana:- and Arkansas. 

We as a people deserve to be protected from the predatory reach of 
financially motivated criminal enterprises. Forfeiture is effective because it 
seizes the economic strength of these enterprises and redirects it to positive 
social goals. This model legislation stands ready to serve this purpose in a 
manner consistent with due process and commercial interests. 

iii 
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Drug traffickers are extremely shrewd, exploiting weaknesses and 
loopholes in state dnlg laws. Broad, ambiguous drug laws drafted 
twenty years ago are no longer a sufficient deterrent to traffickers. 
New legislative weapons are needed to match the changed face of 
the enemy . . .. States that do not adopt bold legislative deterrents .... 
will become "safe havens" for drug activity. No state can afford 
that risk or that reputation. 

tv 

William J. Bennett 
Former Director 
Office of National Drug 
Control Policy 
State Drug Control Status Report 
November, 1990 



HIGHLIGHTS 

OF THE 

MODEL ASSET SEIZURE AND FORFEITURE ACT (MASFA) (1991) 

REMOVING THE PROFIT FROM DRUG CRIME 

• Only persons whose interests comply with 
recording statutes or are perfected against 
good faith purchasers for value qualify as 
an owner or interest holder. 
(§ 1 (3), § 1 (5». (See pp. 31-32). 

Only owners and interest holders may file claims to the property. Therefore, this 
definition discourages the common forfeiture avoidance device of titling property in the names 
of relatives or associates making last minute claims of unrecorded interests. 

• Conduct triggering forfeiture includes acts 
or omissions occurring in another state as 
long as the initiating state has jurisdiction. 
(§ 3 (b». (See p. 36). 

This provision recognizes the interstate and international scope of drug activity. For 
example, a drug dealtr transacts business in State A and deposits his wealth in State B. State B 
may bring a forfeiture action to obtain the illegal wealth even though the crime occurred in State 
A. 

• Enterprise interests are forfeitable: 
interests affording a source of influence 
over an enterprise established, controlled 
or participated in through conduct giving 
rise to forfeiture. (§ 4 (e». (See p. 38). 

For example, a drug dealer is the majority stockholder in a corporation. Forfeiture of his 
stock precludes him from using the corporation to further his illegal activity while he is in prison 
or out of the country. 

• In personam procedures permit the state to 
obtain a personal judgment against the 
dealer which can be satisfied from any of 
his assets. (§ 13). (See pp. 79-80). 

Personal jurisdiction allows the state to reach illegal assets across state lines. For 

• 

• 

example, a drug dealer in State A may be ordered to transfer title to a vehicle located in State B. • 
Alternatively, the judgment may be taken to and enforced in State B. 

National Drug Prosecution Center 1 
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• Substitute assets may be forfeited up to the 
value of a claimant or defendant's 
forfeitable property if forfeitable property: 
(1) cannot be located; (2) has been 
transferred to a third party; (3) is beyond 
the court's jurisdiction; (4) has been 
substantially diminished in value; (5) has 
been commingled with other property; or 
(6) is subject to an exempt interest. 
(§ 14). (See 82). 

The substitute assets provision helps prevent a drug dealer's escape from forfeiture through 
use of leased and mortgaged property. For example, if a dealer liens the real property on which 
his stashhouse is located, the court may order forfeiture of his other assets equal to the value of 
the liened property. 

• A rebuttable presumption that property is 
forfeitable exists if the property is acquired 
during a person's conduct giving rise to 
forfeiture or within a reasonable time there­
after; and there is no other likely source for 
the property. (§ 11 (k». (See p. 68). 

• A rebuttable presumption that money or a 
negotiable instrument was proceeds of 
conduct giving rise to forfeiture or was 
used or intended to be used to facilitate the 
conduct exists if the money or negotiable 
instrument was found in close proximity to 
contraband or an instrumentality. (§ 11 (i)). (See p. 68). 

These common sense presumptions reflect the economic reality of the drug business. For 
example, a dealer trafficks in cocaine between 1988 and 1990 and during that time buys a 
$1,000,000 horne and a Jaguar. It is reasonable to presume that the items were purchased with 
drug proceeds if the state proves the dealer has no other likely source of income. 

• Forfeiture proceeds are deposited into a 
Special Asset Forfeiture Fund. After payment 
of exempt interests and expenses, the attorney 
for the state equitably distributes remaining 
funds to enforcement or prosecutorial agencies 
participating in the seizure or forfeiture. 
(§ 16 (b». (See pp. 87-88). 

Drug enterprises use complicated, sophisticated techniques to conceal their illegal activity 
and its profits. Unraveling these enterprises requires expenditures of tremendous amounts of 
resources over serveral months, even years. Return of proceeds to enforcement and prosecution 
assures availability of resources to undertake protracted cases. This assurance provides 
prosecutors and law enforcement officers incentive to pursue forfeiture actions under state law. 

2 Highlights 



PROTECTING LEGITIMATE INTERESTS OF THIRD PARTIES 

• The state must file judicial proceedings 
within specified time limits or property is 
released to the owner or interest holder 
pending further proceedings. (§ 8 (a». (See pp. 55-56). 

• An owner may obtain release of most 
property pending further proceedings by 
substituting a surety bond or cash equal to 
the fair market value in lieu of the property. 
(§ 7 (b».(See p. 50). 

These protections allow the owner or interest holder use of the property during the 
forfeiture action. 

• An owner or interest holder may receive a 
quick hearing, after five days notice to the 
state, to determine whether probable cause 
exists for the forfeiture of the property. If 
the court finds no probable cause, the 
property is released to the owner or interest 
holder pending further proceedings. 
(§ 11 (c». (See p. 66). 

This provision insures that a judicially determined finding of probable cause supports the 
seizure. 

The state may enter into a custodian 
agreement with an owner or interest holder 
to maintain the property pending a final 
judgment. (§ 7 (c) (4». (See pp. 50-51). 

Custodian agreements also allow an owner or interest holder use of the seized property. 
Other interests are served as well. They reduce waste and deterioration by ensuring someone will 
maintain and preserve the value of the property. Law enforcement spends less time on property 
maintenance and courts less time deciding property management and liability issues. 

• State may file a forfeiture lien upon seizure 
or the initiation of a civil or criminal 
proceeding. (§ 8 (b». (See pp. 55-56). 

• Removal of residents from real property 
requires an adversarial judicial determination 
of probable cause except in exigent 
circumstances. (§ 6 (b». (See p. 47). 

• 

• 

These provisions provide added protections concerning displacement of residents. The lien • 
allows the state to establish its interest without excluding people from their property. If the state . 

National Drug Prosecution Center 3 
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• 

deems eviction necessary to seize the property, it must seck an adversarial judicial determination 
of probable cause, except in an emergency. For example, if a methamphetamine lab is operating 
on the property, public safety dictates immediate seizure. 

• . A regulated interest holder or an individual 
whose interest the state recognizes as exempt 
may apply to have seized property sold, leased, 
rented, or operated to satisfy or preserve a 
specified interest. The remaining proceeds, 
after payment of costs, are deposited into an 
interest-bearing account subject to further 
proceedings. (§ 7 (e}). (See p. 51). 

• An owner or interest holder may file, prior 
to court action, a petition to have the state 
recognize or agree that an interest is exempt 
from forfeiture. (§ 9). (See pp. 61-62). 

Commercial interest holders and other innocent parties may use these mechanisms to obtain 
a rapid exit from the forfeiture action. Expedited determination of legitimate claims benefits all 
parties. Interest holders know their interests are protected without incurring costly legal expenses. 
The state expends scarce resources only on claims truly in dispute. 

• A criminal defendant may apply for a 
probable cause hearing to determine release 
of property necessary for the defense of the 
criminal charge. The court holds the 
hearing if the applicant establishes: (1) he 
has not had an opportunity to participate in 
a previous adversarial judicial determination 
of probable cause; (2) he has access to no 
other monies adequate to pay for criminal 
defense counsel; and (3) the property interest 
is not subject to any claim other than the 
forfeiture. Property released is exempt from 
forfeiture if it is paid for defense services 
actually rendered. (§ 11 (e». (See p. 67). 

The provision allows defense counsel to accept legal fees after prevaiiing in the hearing 
without fear that the state will recapture the money at a later date. 

4 Highlights 



DETAILED SUMMARY 
OF 

MODEL ASSET SEIZURE AND FORFEITURE ACT 
(MASFA) (1991) 

mirrors 
protections 
of commercial 
world 

Section 1. Definitions (See pp. 31-32). 

(1) Attorney for the state - authorized investigative and prosecutorial 
authority. 

(2) Conveyance - means of transportation. 

(3) Interest holder - party with a secured interest or interest perfected 
against a good faith purchaser for value. Excludes agents, nominees, and 
persons not in substantial compliance with statute requiring recordation to 
perfect interest. 

(4) Omission - failure to perform legal duty. 

• 

(5) Owner - person, other than an interest holder, who has a property 
interest. Excludes agents, nominees and persons not in substantial 
compliance with statutes requiring recordation to perfect interest. • 

no deduction 
for business 
expenses 

special 
commercial 
interest 
category 

contrasts with 
seizure for 
evidence or 
safekeeping 

(6) Proceeds - gross proceeds acquired directly or indirectly from conduct 
giving rise to forfeiture. 

(7) Property - real or personal, tangible or intangible things of value. 

(8) Regulated interest holder - authorized business under the jurisdiction 
state and federal regulatory agencies relating to banking, securities, of 
insurance and real estate. 

(9) Seizing agency - state agency which employs the law enforcement 
officers who seize property for forfeiture. 

(10) Seizure for forfeiture - seizure accompanied by assertion that property 
is seized for forfeiture. 

Section 2. Jurisdiction and venue (See p. 34). 

(a) In rem and in personam jurisdiction 
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(b) Proceeding may be brought in judicial district where any part of 
property is located or a civil or criminal proceeding may be maintained for 
conduct giving rise to forfeiture. 

Section 3. Conduct giving rise to forfeiture (See p. 36). 

(a) Act or omission punishable as a felony or by imprisonment for more 
than one year. 

(b) Act or omission outside the state which is punishable as a felony or by 
imprisonment for more than one year in that state and state instituting 
action. 

(c) Act or omission committed in furtherance of conduct giving rise to 
forfeiture and punishable as a felony or by imprisonment for more than one 
year. 

Section 4. Property subject to forfeiture (See p. 38) . 

(a) Controlled substances, raw materials) controlled substance analogs, 
counterfeit substances, or imitation substances. 

(b) All property, including whole of any lot or tract of land, which is: 
(1) Furnished or intended to be furnished in conduct giving 
rise to forfeiture; or 
(2) Used or intended to be used to facilitate the conduct. 

(c) All proceeds of conduct giving rise to forfeiture. 

(d) All weapons possessed, used or available for use to facilitate conduct 
giving rise to forfeiture. 

(e) Any interest or right affording a source of influence over an enterprise 
controlled, conducted or participated in through conduct giving rise to 
forfeiture. 

Section 5. Exemptions (See pp. 41-42) . 

(a) Property is exempt from forfeiture if the owner or interest holder: 

Detailed Summary 
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(1) Acquired property before or during conduct giving rise 
to forfeiture and: 

(A) Did not know and could not reasonably have 
known of conduct or that it was likely to occur; or 
(B) Acted reasonably to prevent conduct. 

(2) Acquired property after the conduct and is a good faith 
purchaser for value. 

(b) Despite (a), property is not exempt if: 
(1) The owner or interest holder holds a joint or common 
tenancy with person whose conduct gave rise to forfeiture 
(option for spousal or residential exemption). 
(2) Person who committed conduct had authority to convey 
property to good faith purchaser for value; 
(3) Owner or interest holder is criminally liable for conduct 
giving rise to forfeiture. E.g. co-conspirators. 
(4) Owner or interest holder acquired property with notice 
of its seizure or with reason to believe it was subject to 
forfeiture. 

Section 6. Seizure of Property (See pp. 47-48). 

(a) Court may issue seizure warrant for property if: 
(1) Probable cause exists for its forfeiture; or 
(2) Property is subject of previous forfeiture order. 

(b) The state may seize property without a warrant if there is probable cause 
to believe property is subject to forfeiture. Eviction of residents of real 
property requires adversarial judicial determination of probable cause except 
.in exigent circumstances. 

(c) Constructive seizure occurs by: 
(1) Posting notice on property; 
(2) Giving notice pursuant to Section 8.; or 
(3) Filing or recording notice, lien or lis pendens in public 
records. 

constructive 
seizure 
allows seizure 

(d) The state shall make a reasonable effort to provide notice of seizure to 
person in possession or control. If no one is in possession or control, state 
may attach notice to property or notify owner. Notice contains: 

of residence or 
on-going business 
without displacing 
owner or disrupting 
production of 
income 

(1) Description of seized property; 
(2) Date and place of seizure; 
(3) Name of seizing agency; and 
(4) Address and phone number of person or agency from 
whom information can be obtained. 

(e) A person who in good faith reasonably complies with a court order or 
law enforcement request is immune from liability for acts of compliance. 
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(f) Possessory lien is unaffected by seizure. 

Section 7. Property management and preservation (See pp. 50-51). 

(a) Seized property is not subject to alienation, conveyance, sequestration, 
attachment or motion for return of evidence. 

(1) State may release property if seizure is unnecessary. 
(2) State attorney may transfer action to another state or 
federal agency or attorney for the state. 

(b) Owner may obtain release of property by posting surety bond or cash, 
which is forfeited in lieu of the property. 
(1) Amount equals fair market value of property; 
(2) State may refuse to release property if it is contraband, 
evidence or designed for use in conduct giving rise to 
forfeiture. 

(c) The state may take the following actions with seized property: 
(1) Remove property to an appropriate place, designated by 
appropriate authority; 

ClJ..stodian agreements 
allow owners use of 
property; niinimize 

(2) Place property under constructive seizure; 
(3) Remove property to an area for safekeeping or deposit 
it in an interest bearing account; 

law enforcement role in 
property maintenance; 
and reduce court 

(4) Provide for an agency or custodian to maintain and 
operate property to preserve its value. Custodian includes 
owners, mortgagees, lienholders. 

time spent on 
property management 

(5) Require agency to remove property to appropriate 
location for disposition. 

issues 

property may be 
sold pending 
final judgment 
to satisfy interest 
of mortgagor, lien­
holder or regulated 
interest holder; 
equity is returned 
to be litigated 

(d) Seizing agency conducts written inventory and estimates value of seized 
property. 

(e) Upon motion by a party, the court may order seized property sold, 
leased, rented or operated to satisfy or preserve specified interests of the 
party. 

(1) Interest holder receives notice and an opportunity for a 
hearing if the interest holder: 

(A) Is a regulated interest holder who has timely filed 
a proper claim, or 
(B) Has an interest the state recognizes as exempt. 

(2) Sale may occur when property is liable to perish, waste, 
be foreclosed, significantly reduced in value, or when 
maintenance expenses are disproportionate to the property 
value. 
(3) Court designated third party sells property at 
commercially reasonable public sale and applies proceeds 
as follows: 

(A) Reasonable expenses of sale or disposal; 
(B) Exempt interests in order of priority; and 

Detailed Summary 
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Section 8. Commencement of forfeiture proceedings; 
property release requirements. (See pp. 54-58). 

(a) (1) If the state fails to timely initiate forfeiture proceedings, property 
is released to the owner or interest holde.r pending further proceedings. 

(A) State shall file notice of pending forfeiture within 90 
days after seizure. 
(B) State shall file a judicial forfeiture proceeding within 
90 days after notice of pending forfeiture if a proper claim 
has been timely filed. 

allows more time (2) If a petition for recognition of exemption is filed, the state may file its 
to reach agreement judicial forfeiture proceeding within 180 days after the notice of pending 
and avoid waste forfeiture. 
of judicial 
resources 
especially where 
recognition of 
exemption is 
inevitable 

forfeiture lien 
permits 
establishment 
of state's 
interest 
without 
displacing 
owner or interest 
holder 

However, if a regulated interest holder timely files a proper petition, the 
state may delay filing a judicial forfeiture proceeding ~ if it provided 
the interest holder with a written recognition of exemption within 60 days 
after the notice of pending forfeiture. The written statement shall recognize 
the interest of the petitioner to the extent of documented outstanding 
principal plus interest at the contract rate until paid. 

(3) Notice or service shall be given as follows: 
(A) By personal service or certified mail, if the interest 
holder's name and current address are known. 
(B) By certified mail, return receipt requested to the address 
of record if the current address is unknown and the name and 
address are required to be on record with state agency. 
(C) By publication in one issue of a newspaper of general 
circulation in the country of seizure if the address is unknown 
and not on record. 

(4) Notice of pending forfeiture of real p!"Operty is effective when it is 
recorded. Other notice is effective upon the earlier of personal service, 
publication, or mailing of a written notice. 

(b) State may file a forfeiture lien upon seizure or the initiation of a civil 
or criminal proceeding related to the conduct giving rise to forfeiture. 

(1) State may file a lien based upon another state's seizure 
proceeding under a state or federal statute substantially similar to 
the Act. 

(2) Lien notice contains: 
(A) name of person and alias, or name of corporation, 
partnership, trust, or other entity, including nominees owned 

National Drug Prosecution Center 9 

• 

• 



• 

• 

• 

trustee furnishes in­
formation about bene­
ficiaries whose 
property is subject to 
forfeiture 

pierces straw 
or front owner 
to find true 
owner 

noncompliance 
subjects trustee 
to criminal and 
civil penalties 

10 

entirely or in part or controlled by the person; 
(B) description of seized property or criminal or civil 
proceeding; 
(C) amount claimed by lienor; 
(D) name of court where proceeding brought; and 
(E) case number. 

(3) Lien applies to described seized property or named person or 
entity. A separate lien filed for each named person. 

(4) Lien secures amount of potential liabIlity for civil 
judgment and, if applicable, fair market value of seized 
property. 

(5) Filing and priority of lien shall be in accordance with 
state law. 

(6) Lienor may file an amended lien releasing all or part of 
the property. 

(7) Lienor shall furnish notice to any person named in lien. 
Lien remains valid despite failure to furnish notice. 

(8) A trustee who has notice that a lien, notice of pending 
forfeiture or proceeding has been filed against property or 
a person for whom the trustee holds title shall furnish within 
15 days to the state the following information: 

(A) Name and address of person or entity for whom 
property held; 
(B) Description of all other property whose title is 
held for benefit of named person; and 
(C) Copy of applicable trust agreement or instrument. 

(9) Trustee provision is inapplicable if trustee is acting under 
a recorded subdivision trust agreement or recorded deed of 
trust or the information is in public records. 

(10) A trustee who knowingly fails to comply may be 
sentenced to imprisonment for not less than 2 nor more than 
five yeetrs and fined not less than $10,000 per each day of 
noncompliance. 

(11) A trustee who fails to comply is subject to a civil penalty of 
$300 per day of noncompliance beginning with the effective date 
of the notice. 

(12) Trustee's duty to comply is not excused by laws declaring 
information privileged or confidential, except as provided by the 
U.S. Constitution. 

Detailed Summary 
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(13) Trustee who furnishes information is immune from liability . 

(14) A person who discloses the information except in the 
proper discharge of official duties is guilty of a misdemeanor. 

(15) Court may seal record containing disclosed information 
or permit disclosure in a designated way. 

(16) Judgment or order of payment becomes lien against 
property subject to forfeiture. 

Section 9. Recognition of Exemption (See pp. 61-62). 

(a) State may make available an opportunity to file a petition for 
recognition of exemption. 

(1) State shall indicate the opportunity in the notice of 
pending forfeiture. 
(2) Owner or interest holder may file a petition within 30 
days after the effective date of the notice of pending 
forfeiture. 
(3) No petition may be filed after commencement of a court 
action. 
(4) Petition shall satisfy the requirements of a claim. 
(5) Owner or interest holder may file a claim within 30 days 
after effective date of notice of pending forfeiture. 

(b) (1) The state provides seizing agency and petitioner a written 
recognition of exemption and statement of non-exempt interests 
within 120 days after effective date of notice of pending of 
forfeiture. 
(2) Owner or interest holder may file a claim within 30 days 
after effective date of notice of recognition of exemption and 
statement of non-exempt interests. 
(3) State can proceed with judicial action at any time. 
(4) If no claim is timely filed, the recognition of exemption and 
statement of non-exempt interests is final. 
(5) No duplicate notice is required if judicial proceeding follows 
the recognition of exemption process. Recognition of exemption 
and statement of non-exempt interests is void and considered 
as rejected offers to compromise. 

(c) If no petitioner claim is filed, state shall proceed with application 
for a forfeiture order. 
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Section 10. Claims (See p. 64). 

(a) Only an owner or interest holder may file a claim. 
(1) Claim mailed to seizing agency and prosecutor by certified mail, 
return receipt requested; . 
(2) Claim filed within 30 days after effective notice of pending 
forfeiture; 
(3) No extensions of time for filing. 

(b) Claim shall be signed under penalty of perjury and contain: 
(1) Caption of proceedings and identifying number; 
(2) Address where claimant will accept mail; 
(3) Nature and extent of interest; 
(4) Date, identify of transferor, and circumstances of acquisition of 
interest; 
(5) Specific provision of Act which is basis of assertion of 
exemption; 
(6) All essential facts supporting each assertion; and 
(7) Specific relief. 

Section 11. Judicial proceedings generally (See pp. 66-69). 

(a) Provisions apply to in rem and in personam proceedings. 

(b) Court may take actions necessary to secure, maintain, or preserve the 
availability of property subject to forfeiture e.g., restraining orders, 
receiverships, custodians, seizure warrants. 

(c) Owner or interest holder may apply for a quick probable cause hearing 
within ten days after notice of seizure or lien or actual knowledge of it, 
whichever is earlier. 

(1) Application must comply with requirements for claims. 
(2) After five days notice to state, court may order a probable cause 
hearing if no prior judicial determination of probable cause has been 
made. 
(3) Hearing held within 30 days of order unless extended for good 
cause. 
(4) If the court finds no probable cause or the state doesn't contest 
the issue, the property is released to the owner or interest holder 
pending further judicial proceedings. 

(d) All applications filed within the 10 day peroid are consolidated into one 
hearing. 

(e) A criminal defendant may petition the court for release of property that 
is necessary for the defense of the criminal charge. 

Detailed Summary 



criminal 
charge can be 
unrelated to 
forfeiture 
proceedings 

released funds 
paid for actual 
legal services 
are exempt from 
forfeiture 

hearsayad­
missible to 
determine 
probable 
cause 

close proximity 
presumption 
for money 

. and negotiable 
instruments 

rebuttable 
presumption 
linking 
property with 
drug activity 

tracing proceeds 
to a specific 
transaction is 
unnecessary 

constructive 
trustees 

(1) Petition applies to property seized for forfeiture or that may be 
seized for forfeiture. 
(2) Petition must satisfy the requirement of a claim. 
(3) Probable cause hearing held if applicant establishes that: 

(A) He had no opportunity to participate in a previous 
adversarial judicial determination of probable cause. 
(B) He has no access to other monies adequate for the 
payment of defense counsel. 
(C) The property is not subject to any claim other than 
forfeiture. 

(t) If the court finds no probable cause, property is released to applicant. 
If the state fails to contest the issue, the court may release a reasonable 
amount of property for payment of defense costs. Property released and 
paid for legal services actually rendered is exempt. 

(g) Convicted criminal defendant is precluded from denying criminal 
allegations in a forfeiture action. 

(h) Claimant bears burden of proving exemption. State does not have to 
negate exemption. 

(i) In making probable cause and reasonable cause determinations, court 
may consider evidence admissible to determine probable cause at a 
preliminary hearing or pursuant to search warrant laws. 

(j) Money or negotiable instrument found in close proximity to contraband 
or an instrumentality is rebuttably presumed to be proceeds or used or 
intended to be used to facilitate the illegal conduct. 

(k) A rebuttable presumption that property is subject to forfeiture exists if 
the state establishes: 

(1) The person was engaged in conduct giving rise to 
property forfeiture; 
(2) The property was acquired during the conduct or within 
a reasonable time thereafter; and 
(3) There was no other likely source for the property. 

(1) State does not have to trace proceeds to any particular transaction. 

(m) A person who acquires property subject to forfeiture is a constructive 
trustee for the state. Commingled property is forfeited unless owner or 
interest holder proves: 

(1) Commingled property does not contain property subject 
to forfeiture; or 
(2) Interest in commingled property is exempt. 
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(n) Title to forfeited property and subsequent proceeds vests in state at time 
of conduct giving rise to forfeiture. Property or proceeds transferred to 
third parties is forfeited unless the transferee's interest is exempt. 

(0) Acquittal or dismissal of a criminal proceeding does not preclude civil 
proceedings. 

(P) Court may stay discovery of the civil proceedings on motion by the state 
and for good cause shown. Stay is unavailable pending an appeal. 

(q) Proceedings governed by Rules of Civil Procedure, unless otherwise 
provided. 

(r) Any party may move to consolidate actions relating to the same 
property. A motion by the state shall be granted. 

Section 12. In Rem Proceedings (See pp. 74-76). 

(a) Additional requirements for in rem actions. 

(b) In rem actions may be brought in lieu of or in addition to in personam 
actions. 

(c) Only an owner or interest holder who has timely filed a proper claim 
may file an answer to an in rem action. For purposes of Section 12, the 
owner or interest holder is referred to as a claimant. 

(d) Answer signed under penalty of perjury and contains: 
(1) Caption of proceedings and identifying number; 
(2) Address where claimant will accept mail; 
(3) Nature and extent of claimant's interest; 
(4) Date, identity of transferor, and circumstances of 
acquisition of property interest; 
(5) Specific provision of Act which is basis of assertion of 
exemption; 
(6) All essential facts supporting each assertion; and 
(7) Specific relief. 

(e) Answer filed within 20 days after service pf ill rem complaint and 
accompanied by bond. 

(1) Bond amount equals $2500 or 10% of estimated value 
of property alleged in complaint, whichever is greater. 
(2) Maximum bond is $250,000. 
(3) In lieu of bond, claimant may move to proceed in forma 
pauperis. 
(4) Funds placed in interest bearing account pending final 
disposition. 

Detailed Summary 
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(f) State and claimant who has timely filed answer may serve discovery 
requests. 

(1) Requests may be filed at time of pleadings or any other 
time not less than 30 days prior to the hearing. 
(2) Responses due 20 days after ·service. 

Depositions may be taken after 15 days of filing and service of 
complaint. Any party may move for summary judgment after 
answer or responsive pleading served and not less than 30 days prior 
to the hearing. 

(g) Hearing held within 60 days after service of the complaint unless 
continued for good cause. 

(1) No jury trial. 
(2) State has initial burden of proving probable cause that 
the property is subject to forfeiture. 
(3) Claimant has burden of showing by a preponderance of 
the evidence that the interest is valid and exempt. 

(h) Court orders property interest released to a successful claimant. All 
other property is forfeited. 

Section 13. In personam proceedings (See pp. 79-80): 

(a) (1) Additional requirements for in personam actions. 
(2) Court may enter orders to preserve the property subject to forfeiture 
pursuant to Section 11. 
(3) In personam actions may be brought in lieu of or in addition to in 
rem actions. 

(b) Court may isne a temporary restraining order (TRO) without notice and 
a hearing if the state establishes: 

(1) There is probable cause to believe the property will be 
subject to forfeiture; and 
(2) Notice would jeopardize the availability of the property. 

(c) Notice of the TRO and opportunity for a hearing provided all interested 
parties. 

(1) Hearing held at earliest time available under applicable 
civil rules. 
(2) Hearing limited to three issues: 

(A) Whether there is a probability state will prevail 
on issue of forfeiture; 
(B) Whether failure to issue the order will result in 
the property being made unavailable for forfeiture, 
e.g. concealed, encumbered, destroyed, removed from 
court jurisdiction; and 
(C) Whether the need to preserve the availability of 
property outweighs hardship on any owner or interest 
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holder against whom the order is entered . 

(d) Upon entry of a forfeiture judgment, the state seizes all property ordered 
forfeited which was not previously seized. Court enters appropriate orders 
to preserve property. 

(e) State gives notice of pending forfeiture to owners and interest holders 
who have not previously been given notice. 

(t) Owner or interest holder may file a claim within 30 days after initial 
notice of pending forfeiture or notice after an in personam action, 
whichever is earlier. 

(1) Court holds in rem hearing. 
(2) No jury trial. 

(g) If claimant established exemption, court may amend forfeiture order. 

(h) No one may intervene in a criminal action or in personam civil action 
except as provided in (c) of Section 11. 

Section 14. Substituted assets and supplemental remedies (See p. 82). 

(a) Court shall order forfeiture of a claimant's or in personam defendant's 
other property up to the value of the forfeitable property if the forfeitable 
property; 

(1) Cannot be located; 
(2) Has been transferred or conveyed to, &old to, or deposited 
with a third party; 
(3) Is beyond the court's jurisdiction; 
(4) Has been substantially diminished in value while not in 
the custody of the court or the state; 
(5) Has been commingled with other property and cannot 
be divided without difficulty; or 
(6) Is subject to the exempt interest of another person. 

(b) State can bring an action against any person with notice or actual 
knowledge of a lien, notice of pending forfeiture or forfeiture action who 
renders the property unavailable for forfeiture. Judgment amount equals: 

(1) Value of lien not to exceed fair market value of the 
property; or 
(2) If property is alleged to be subject to forfeiture~ the fair 
market value of the property; and 
(3) Reasonable investigative expenses and attorney's fees. 

Section 15. Judicial disposition of property (See pp. 84-85). 

(a) If no proper claims-oranswers--are -tirriely filed, court shall order 
property forfeited if: 
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(1) state's application establishes the court's jurisdiction; 
(2) proper notice has been given; and 
(3) there is probable cause for forfeiture. 

(b) After final disposition of claims, court orders that the state has clear title 
to the forfeited property interest. Title and proceeds vest on commission 
of conduct giving rise to forfeiture. 

(c) If the state has recognized the exempt interest of a regulated interest 
holder, the court, on the state's application, may release forfeited personal 
property if: 

(1) The interest was acquired in the regular course of 
businesses as a regulated interest holder; 
(2) The amount of encumbrance is readily determinable and 
the state has reasonably proved the amount; and 
(3) The encumbrance is the only exempt interest and the 
owner's rights have been transferred to the state. 

The regulated interest holder sells the property at a commercially reasonable 
public sale within 10 days, the interest holder tenders to the state the 
proceeds less reasonable expenses of sale or disposal and the amount of the 
encumbrance. 

(d) After a forfeiture order the state may transfer good and sufficient title 
to any subsequent purchaser or transferee. The court shall also release a 
property interest to a successful claimant free of encumbrances and 
discharge the person's cost bond. 

(e) If the state acted with reasonable cause or a reasonable good faith belief 
an action was proper, the court shall so find. The court shall order that: 

(1) A claimant is not entitled to costs or damages; and 
(2) The state is not liable because of the seizure, suit, or 
prosecution. 

(f) A claimant who fails to prove that a substantial portion of his interest 
is exempt shall pay: 

(1) Reasonable expenses of a claimant who proves his entire 
interest is exempt; and 
(2) expenses of the state, including reasonable attorney's fees, 

• 

• 

Section 16. Allocation of forfeited property, creation of special funds (See pp. 87-88). 

(a) When property is forfeited, state may: 
(1) Retain it for official use or transfer custody or ownership 
to a local, state or federal agency. Decision non­
reviewable. 
(2) Destroy contraband or use it for investigative purposes • 
not less than 20 days after seizure. 

National Drug Prosecution Center 17 
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• 

creates Special 
Asset Forfeiture 
Fund 

after payment of 
exempt interests 

(3) Authorize a public or otherwise commercially reasonable 
sale with proceeds to be deposited in Special Asset Forfeiture 
Fund. 

(b) Special Asset Forfeiture Fund is established. The prosecutor shall 
ensure equitable distribution of forfeited property and fund monies to reflect 
enforcement or prosecutorial agency's contribution to seizure or forfeiture. 

(1) Appropriate office shall administer fund expenditures. 
(2) Moneys appropriated on a continuing basis and not 
subject to fiscal and appropriations restraints. 

and costs, proceeds 
are distributed to 
law enforcement and 
prosecutorial 

(3) Moneys may not supplant other funds. 
(4) Fund subject to public audit. 
(5) Money distributed as follows: 

(A) Exempt security interest or lien; 
agencies (B) Expenses of forfeiture and disposition; and 

(C) Balance distributed equitably to law 
enforcement and prosecutorial agencies. 

(c) State may forward controlled substances to Drug Enforcement Agency. 

Section 17. Powers of enforcement personnel (See pp. 90-91). 

provides (a) Prosecutor may conduct an investigation of conduct giving rise to 
prosecutor with forfeiture and is authorized: 
fact-finding powers (1) To subpoena witnesses; 
to investigate drug (2) To compel witnesses' attendance; 
industry comparable (3) To examine witnesses under oath. Witness may be 
to powers of state accompanied and represented by counsel; and 
regulatory agencies (4) To require production of documentary evidence for 

inspection, reproducing or copying. 

prosecutor may 
subpoena and 
examine witness 
to investigate 
conduct giving 
rise to 
forfeiture 

18 

Except as provided by this section, prosecutor is subject to same limitations 
and judicial oversight provided by this Act and state rules of civil 
procedure. 

(b) Prosecutor conducts witness examination before officer authorized to 
administer oaths. 

(1) Testimony taken stenographically or by sound recording 
device and transcribed. 
(2) Prosecutor shall exclude from examination all persons 
except witness, his counsel, law enforcement officials, officer 
hearing testimony, and stenographer. 
(3) Prior to oral examination, witness advised of his Fifth 
Amendment privilege against self-incrimination. 
(4) Examination conducted consistent with rules governing 
depositions. 

(c) Except as otherwise provided, only a law enforcement official or an 
agent of the official may review the material or testimony prior to a civil 
or criminal proceeding without the consent of the witness. 

Detailed Summary 



provides use 
immunity to 
individual who 
may become a 
defendant in a 
criminal trial 

7 year statute 
of limitations 

(d) No person shall destroy, conceal or alter material that is the subject of • 
a subpoena with the intent of obstructing compliance with the subpoena. 

(e) Acts or omission of prosecutor to enforce Act is prosecutorial and shall 
not subject the prosecutor or principals to civil liability . 

Section 18. Immunity Orders (See p. 93). 

(a) If a person is or may be called to produce evidence at a deposition, 
hearing, trial, or investigation, the court may order the person to produce 
evidence despite assertion of Fifth Amendment priVilege: 

(1) Prosecutor shall certify the request for an order in writing. 
(2) Court may issue order ex parte or after a hearing. 

(b) Prosecutor may request ex parte order if: 
(1) production of the evidence is necessary to the public 
interest; and 
(2) person refused or is likely to refuse to produce evidence 
because of a Fifth Amendment priVilege. 

(c) A person who refuses to produce evidence based on the privilege against 
self-incrimination must comply with an order under this section. The court 
may issue a civil or criminal contempt order to enforce an order under this 
section. 

(d) Evidence produced and the information derived from it may not be used 
against the person in a subsequent criminal case, except in a prosecution 
for perjury or failure to comply with the order. 

Section 19. Statute of Limitations (See p. 95). 

Seven years after last conduct giving rise to forfeiture or cause of action 
became known or should have become known. Statute tolled: 

(1) when property or defendant is out of state or in 
confinement; or 
(2) during criminal proceedings related to same conduct. 

• 

Section 20. Summary forfeiture of controlled substances (See p. 97). 

Controlled substances which are contraband or whose owners are unknown 
are summarily forfeited. 

Section 21. Bar to collateral action (See p. 99). 

No person may maintain an action concerning the validity of an alleged • 
interest except as provided in this Act. 

National Drug Prosecution Center 19 



• 

• 

• 

act liberally 
construed to 
effectuate 
remedial 
purposes 

20 

---------------- ------------------_.--

Section 22. Statutory construction (See p. 101). 

Act shall be liberally construed to effectuate its remedial purposes. 
Civil remedies are supplemental and not mutually exclusive. 

Section 23. Uniformity of Application (See p. 103). 

(a) Act shall be applied and construed to promote uniformity. 
(b) Attorney general may enter into a reciprocal agreement with another 
attorney general or chief prosecuting attorney to effectuate purposes of the 
Act. 

Section 24. Saving provision (See p. 105). 

Provisions are severable so the invalidity of one provision does not affect 
other provisions. 

Section 25. Effective date (See p. 107). 

Section 26. Short Title. (See p. 109). 

Detailed Summary 
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• 
Days from Seizure 

30 

60 

Model Asset ~eizut and Forfeiture Act 
(1991) 

TIMELINE 

• 

90 NOTICE o F PENDING FOR F E I T U R E 

120 

150 

180 

210 

240 

270 

Option 1 

No claimlor petition 

State may apply for 
order of forfeiture 
after expiration of 
time limit for filing 
claims or petitions 

Option 2 

claim 

in rem or 
in personam complaint 

Option 3 
Days from 

Notice 

petition for 
recognition 
of exemption 

written recognition 
of exemption for 

regulated interest 
holder 

written recognition 
of exemption and 
statement of non­
exempt interests 

I 
claim 

I 

30 

60 

90 

120 

150 

in rem or in personam 180 
complaint 



Jurisdiction: 

Venue: 

Property subject 
to forfeiture: 

Forfeiture of 
attorney fees: 

Return of seized 
property to pay for 
an attorney: 

Methods of seizure: 

Uniform Controlled Substances Act 
(UCSA) (1970)* 

only permits seizure and forfeiture 
of property physically located in 
jurisdiction 

does not permit single hearing for 
property located in different 
jurisdictions 

does not permit forfeiture of any 
proceeds of drug trafficking. Only 
permits forfeiture of property 
facilitating sale or receipt of 
drugs that is a vehicle used for 
transportation or a container 

no exemption because no proceeds 
are forfeitable 

no provision 

all property must be physically 
taken from owner 

'" The UCSA (1990) only contains criminal and 
administrative provisions. 

Federal Law 

may seize and forfeit property 
located anywhere in the U.S 

provides for single hearing 
for property located in U.s. 

all property derived from or used 
to facilitate drug trafficking is 
forfeitable 

no special exemption: lawyers, Iikl! all 
others, must show money received with­
out knowledge of their being drug 
proceeds 

no provisi.on 

- property may be constructively seized 
and left in the owners' possession 
- owners may post a bond for their property 

• National Dmg.eCUtion Center 

Model Asset Seizure and Forfeiture 
Act (MASFA) (1991) 

Permits use of civil "long arm" 
statutes, thus when a court has 
jurisdiction over a person the 
court also. has jurisdicti!>n of 
the persoIts interest in property, 
wherever located 

provides for single action when 
court has jurisdiction 

same as federal law plus weapons 
possessed during drug trafficking 
are forfeitable 

same as federal law 

Defendant entitled to court ruling that there 
is probable cause that seized assets needed 
to retain counsel are drug proceeds 

same as federal law 

• 23 



• 
Requirement of receipt, 
inventory and estimate 
of value f3r seized 
property: 

Interests exempt from 
foneiture: 

Property management 
during forfeiture 
action: 

Burden of jlroof: 

Provisions identifying 
dn1g proceeds for 
forfeiture: 

Civil immunity (or 
persons assisting 
police in forfeiture 
cases deliveling 
property, etc: 

Time limits to begin 
action after seizure: 

24 

no provision 

owners who establish they did not 
know or consent to conduct 

none-provisions exist only after 
court orders forfeiture 

not defmed but state must show 
property forfeitable and the owner 
show exemption 

drug proceeds not subject to 
forfeiture 

no provision 

requires only that action be 
be initiated "promptly" 

• 
all required 

owner's who establish they did not know, 
consent or were willfully blind to the 
conduct 

US marshals have broad management 
authority pre and post seizure to 
to maintain the value of the property 

state must show probable cause that 
property is forfeitable, owner then 
must show by a preponderance that his 
interest is exempt 

forfeiture of property acquired 
during or shortly after, period of 
drug dealing when there are no 
other likely sources of income 

no provision 

requires only that action be initiated 
"promptly" courts have upheld 2 year delays 

UCSA - FEDERAL - MASFA 

• 
all required 

owners who establish they did not know or 
have reason to know of the conduct or acted 
reasonably to prevent the conduct. Property 
is fQrleitable even without knowledge if: 
- the owner gave the drug offender the property 
and the pdwer to sell it 
- the property is jointly owned by the offender 
and the owner 

- cash may be placed in interest bearing 
accounts 
- property may be placed with a custodian 
including the owner 
- business may continue to be operated to 
maintain value 

same as federal when action is in rem i.e., 
against property, when action is against 
defendant's interest in property, burden is 
on state to prove forfeiture by a 
preponderance of the evidence 

- when state makes showing by standard 
of proof applicable to proceeding, same as 
federal law 
- court may presume that money is drug proceeds 
when found in close proximity to drugs, 
paraphernalia, etc. 

protects persons complying with court orders 
and requests by police 

sets time limits on case initiation, response 
and hearings; gives owner right to require 
quick responses from state 



Liens to put business no provision 
and prospective buyers 
on notice of pending 
forfeiture: 

Protections for business forfeited property "subject to" 
with liens, mortgages or valid security interest 
other exempt interest in 
seized property: 

Courts authority no provision 
to stay forfeiture 
action during criminal 
trial: 

Whether defendant 
can transfer drug 
assets prior to 
seizure: 

no provision 

Procedures for none 
forfeiture process: 

Authority with power no provision 
to forfeit when no 
one claims property: 

Posting of bond by no provision 
persons claiming 
interest in property 
to cover other claimants 
or state's costs in 
disproving claim: 

• 

... ,. 

some provisions 

proceeds from sale of forfeited property 
pays off lien, etc., first 

only the government can move for stay 

defendant loses ownership of property 
to the government at the time of 
conduct and has no right to transfer 

procedures located in various statutes, 
administrative rules and court rulings 

federal agencies (DBA, FBI, IRS), may 
forfeit without court order 

person posts bond to file claim with 
federal agency 

National Drug Prosecution Center 

• 

liens, their contents and effect are provided 

- proceeds from sale of forfeited property 
pays off lien, etc., first 
- lien holder may ask court for quick sale 
with equitY going to court for forfeiture 
determination 
- provisions for state to agree to exempt 
interest to eliminate need for interest 
holder to participate in further court 
proceedings 

same as federal law 

same as federal law 

detailed procedures for seizure, hearings, 
forfeiture and disposition of property 

no property can be forfeited without court 
:fmding that state proved forfeitability 

no bond to ftle claim - but those who can 
afford bortd must post after state ftles 
o.:;urt action 

• 
25 



• 
Provision to counter 
drug offender using 
borrowed or leased 
property in drug 
transaction or 
moving or destro:ying 
drug assets: 

none 

Protection for purchaser none 
of forfeited property: 

Return of iorfeiture 
proceeds back to Jaw 
enforcement: 

Provisions for funding 
education and 
treatment: 

Immunity {or police 
when court finds 
reasonable cause 
{or seizure: 

26 

no provision 

none 

none 

• 
permits substituting non-drug assets 
of defendant when government shows 
defendant moved, concealed, or destroyed 
asset 

none 

proceeds seized by federal agencies 
go to federal asset forfeiture fund; 
proceeds seized by state agencies 
divided based on their contribution 
to the investigation and prosecution; 
proceeds must be used for law 
enforcement purposes 

none 

yes 

UCSA - FEDERIt.L - MASFA 

• 
permits substituting non-drug assets of a 
defendant when drug assets are destroyed, 
moved or returned to other innocent interest 
holders as when drug asset was borrowed, 
mortgaged etc. 

purchaser receives valid title to be recognized 
by courts, agencies and governments 

proceeds divided among participating 
agencies based on their contribution 
to the investigation and prosecution; 
proceeds must used for drug enforcement 

assessment against all drug offenders 
used for education and treatment 

yes, no protection when court finds 
no reasonable cause 



TABLE OF CONTENTS 
FOR THE 

MODEL ASSET SEIZURE AND FORFEITURE .. t\CT 
(MASFA) (1991) 

§ 1. Defillitions. . ...................... "" ...... " .. " .. """" ............ ,,................................ 31 
Attorney for the State . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 31 
Conveyance ................................"............................""............................ 31 
Interest holder .................. Q ........ " .......................... " " .......................... "" 31 
Omission .... " ........ ,,"""""" Ii " .. " .. " .. " " " " .... " .. " " " " " ...... " ......... " .. " " .... 31 
Owner Co""""""" .. " .. """""""""" .. .,,,,, .. ,,,,,,.,,,,.,,,,,, ......... ,,,, .. ,, " • .. .... 31 
Proceeds " " .. " .. " " " " .. " " ., " .. " " . " " " . . " " " " " " " .. " .. " . . . .. .. .. .. " .. " .. .. .. .. ".. 32 
Property . " .... " " .. " " " " " " " " " " .... " " " " ........ " Co " ... " " " • " " .......... " " .... 32 
Regulated interest holder " . " " .. " " " . " . " " .. " " .. " .. " " .. " .. " " . " ............ " ", 32 
Seizing Agency " .... """" .. ,,"",,.,,"" III " ... " " ... " " " " .... " " .. • .. .. .. .. .. .. .. .. .. .... 32 
Seizure for forfeiture ......... G • • • • • • • • • • • • • • • • • • • • • • • .. • • • • • • •• 32 

• 

§ 2. JURISDICTION AND VENUE. •••••••••••••••••••••••••••••••••••••• 34 • 
jurisdiction .......... t· •••••••••••••••••••••••••••••••• 0 • • •• 34 
venue ................................................. II • • •• 34 

§ 3. CONDUCT GIVING RISE TO FORFEITURE. • • • • • • • • • • • • • • • • • • • • • • • • • • • •• 36 
An act or omission punishable [as a felony] ........................ 36 
An act or omission occurring outside this state ................. . . . .. 36 
An act or omission committed in furtherance of any act ............... 36 

§ 4. PROPERTY SUBJECT TO FORFEITURE. • • • • • • • • • • • • • • • • • • • • • • • • • • • • • •• 38 
controlled substances, raw materials .................. , " . . . . . . . . .. 38 
property ......................... " . .. . . . . . . . . . . . .. . . . . . .. . . .. 38 
proceeds . . . . .. . . . . . . . . . . . . . . .. . . . . . .. . . . . . . . . . . . . . . . . . .. .. . . .. .. 38 
weapons . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . .. . . .. .. .. . . . .. . . .. 38 
interest or security in, claim against . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 38 

§ 5. EXEMP'I'IONS .................... If • • • .. • • • • • • • • • • • • • • • • • • • • • • • .. ... 41 
property that is exempt .................. e ••••••••••••• , • • • .. .. .. •• 41 
property is not exempt from forfeiture . . . . . . . . . . . . . . . . . . . . . . . . . . .. 41 

§ 6. SEIZU.RE OF PROPERTY.. . III • • .. • • • .. • .. 0 • .. • .. .. • • .. • • • • .. • • • • • • • • .. • • • • •• 47 
seizure warrant .............................. $ • $ • • • • • • • • • • • • • • • ... 47 
seized for forfeiture by [appropriate persons/agencies] without process . . . .. 47 
Property may be seized constructively ............................ 47 
notice of the seizure ......................................... 47 
reasonable compliance with the order or request .•................. , .. 48· 
possessory lien ....................... e • • • .. • III .... u .. • • • • II • • • • • • • • • .... 48 

27 

• 



• 

• 

• 

§ 7. PROPERTY MANAGEMENT AND PRESERVATION. ••••••••••••••••••••••• 50 
not subject to alienation, conveyance, sequestration, or attachment ....... 50 
release of the property by posting with the attorney for the state a surety 

bond or cash ........... "............................. 50 
Remove the property to an appropriate place . . . . . . • . . . . • . . . . . . . . . .. 50 
..,vritten inventory .............."....."...................... 51 
sold, leased, rented or operated to satisfy a specified interest ............ 51 

§ 8. COMMENCEMENT OF FORFEITURE PROCEEDINGS, PROPERTY RELEASE 
REQUIREMENTS. ......,..................................... 54 
Forfeiture proceedings shall be commenced ........................ 54 
lien for the forfeiture of property . . . • . . . • . . . • • . . . . . . . . . . . . . . . . . .. 55 
opportunity to file a petition for recognition of exemption . . . . . . . . . . . . .. 61 
written recognition of exemption and statement of nonexempt interests .... 61 
no proper petition for recognition of exemption or proper claim ......... 62 

§ 10. CIAIMS •..................... ;.".......................... 64 
owner of or interest holder in property seized for forfeiture may file a 

claim ................................................ 64 
claim and all supporting documents shall be in affidavit form ........... 64 

§ 11. JUDICIAL PROCEEDINGS GENERALLY. • ••• ,........................ 66 
restraining order or injunction .•.••..•......................... 66 
hearing on the sole issue of whether probable cause for forfeiture of the 

property then exists ... 0 0 ...................... 0 0 • .. • .. .. • .. .... 66 
single hearing . . . . .. .. . . ,. . . . . .. . . . .. . 0 • • .. • • • • • .. • • II • • .. .. • .. .. • .. .. • .. .... 66 
release of property seized for forfeiture, that is necessary fmo" the defense of 

the person's criminal charge ......•....................... 67 
Property that has been released by the court and that has been paid for 

criminal defense services actually rendered is exempt ............ 67 
essential allegations of the criminal offense . . . . . . . . . . . . . . . . . . . . . . . .. 67 
burden of proving the existence of the exemption .................... 67 
evidence admissible in determining probable cause .......................... 68 
close proximi ty .............,.................................................. .. .... 68 
rebuttable presumption ........... ,. ............. e .. .. • .. • • .. .. .. .. .. .. .. .. • .. .. .. • .. • .... 68 
proof that the property is the proceeds of any particular exchange . . . . . . .. 68 
constructive trustee .. .. . .. .. .. .. .. .. . .. . . . . . . . . . .. . .. .. , . .. . .. . . . .. . .. .. .. . .. . .... 68 
property declared forfeited under this [Act] vests in this state on the 

commission of the conduct . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 68 
acquittal or dismissal in a criminal proceeding ................ . . . . .. 69 
stay discovery .. . .. .. .. . .. . .. . .. . .. .. . .. .. .. .. .. .. . . . .. . .. .. . .. .. .. .. .. . .. .. .. .. .. . .. . .. .... 69 
Rules of Civil Procedure ................................ to ............ 0 .. 0 .. .. .. .. .... 69 
An action pursuant to this [Act] shall be consolidated . . . . . . . . . . . . . .. . .. 69 

§ 12. IN REM PROCEEDINGSIW • 0 .......... 0 • 0 ... 0 0 .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .... 74 
notice of pending forfeiture or verified complaint ..................... 74 
in addition to, or in lieu of, civil in personam forfeiture procedures .... . .. 74 
an owner of or an interest holder in the property who has timely filed a 

proper claim may file an answer ............................. 74 
answer shall be signed eo.. .. .. • .. • • to • • 0 0 • .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. • .. • • ... 74 
answer shall be filed ....... 0 .......................... 0 .. .. • .. • .. • .. • .. .. .. • • .. • • •• 75 

28 



discovery requests ••••....... 0 •••••••••••••••••• ell ••••• 0 •••• " 75 • 
hearing on the claim ...................... " ... ft •••• " • • • • • • • •• 75 
the state fails to show the existence of probable cause ................. 75 
in addition to or in lieu of in rem forfeiture procedures ............. 79 
temporary restraining order ................................... 79 
Notice of the issuance of a temporary restraining order . . . . . . . . . . . . . . .. 79 
determination of liability .•.••.•..•...... e " • • • • • • • • • • • • • • • • • • •• 80 
notice of pending forfeiture .................................... 80 
file 2:; claim fI'. • • • • • • • • • • • • • • • • • •• 41 • II • • • • • • • • • • • • • • • • " • • • • • •• 80 
court may amend the order of forfeiture .......................... 80 
intervene in a trial or appeal of a criminal action or in an in personam civil 

action . . . . . • • . . . . . • " II II II •• " II • II II .. II II • II II • .. • • • • • • II • II • II • • •• 80 

§ 14. SUBSTITUTED ASSETS AND SUPPLEMENTAL REMEDIES. •••••••••••••••••• 82 
forfeiture of any other property of a claimant or in personam defendant ... 82 
person with notice or actual knowledge who destroys, conveys, alienates, 

encumbers • II II II • • • II • II • • II 0 • II II II II II II • • • • • • • • .. • • • • II • • " • • " ." 82 

§ 15. JUDICIAL DISPOSITION OF PROPERTY. • • • • • • • • • • • • • • • • • • • • • • • • • • • • •• 84 
no proper claims are timely filed ................................ 84 
order that the state has clear title to the forfeited property interest ....... 84 
release or convey forfeited personal property to a regulated interest holder . 84 
state may transfer good and sufficient title ........ . . . . . . . . . . . . . . . .. 85 
reasonable cause for the seizure for forfeiture . . . . . . . . . . . . . . . . . . . . . .. 85 
claimant who fails to establish that a substantial portion of the claimant's 

interest is exempt ........................................................................... 85 

§ 16. ALLOCATION OF FORFEITED PROPERTY; CREATION OF SPECIAL FUNDS. • • • • •• 87 
When property is forfeited ............................................................ 0 .. .. .. .... 87 
Special Asset Forfeiture Fund ............................ e .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .... 87 
administrative agency to take custody of the property and remove it for 

disposition .......... -................ If .................... CI ............................ $ .. .... 88 

§ 17. POWERS OF ENFORCEMENT PERSONNEL. • • • • • • • • • • • • • • • • • • • • • • • • • • •• 90 
attorney for the state may conduct an investigation of any conduct that gives 

rise to forfeiture .......................................... It ............................ " .... 90 
examination of all witnesses • . . . . . . . • . • . . . . . . . . . . . . . . . . . . . . . . . .. 90 
no documentary material, or transcripts, or oral testimony, or copies of it, 

in the possession of the attorney for the state shall be available ..... 90 
falsify any documentary material that is the subject of a subpoena ....... 91 
not subject the attorneys or their principals to civil liability . . . . . . . . . . . .. 91 

§ 18. IMMUNITY ORDERS" e........................................ ~ .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. . .. .... 93 
order, ex parte or after a hearing, requ.iring the person to produce 

evidence .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. " .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 0' II .. .. .. .. • .. .. .. .... 93 
ex parte order .".............................. .. 0 .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. • • •• 93 
order for civil or criminal contempt . • . . . . . . . . . . . . . . . . . . . . • . . . • . .. 93 
used against the perSOll in a subsequent criminal case . . . . . . . . . . . . . . . .. 93 

29 

• 

• 



• § 19. STATUTE OF LIMITATIONS. ••••••••••••••••••••••••••••••••••••• 95 

§ 20. SUMMARY FORFEITURE OF CONTROLLED SUBSTANCES. ••••••••••••••••• 97 

§ 21. BAR TO COLLATERAL ACTION. •••••••••••••••••••••••••••••••••• 99 

§ 22. STATUTORY CONSTRUCTION. ••• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • •• 101 

§ 23. UNIFORMITY OF APPUCATION. •••••••••••••••••••••••••••••••••• 103 

§ 24. SAVING PROVISION. . ...•. ~ .... 10 • • • • • • • • • • • • • • • • • • • • • • • • • • • • •• 105 

§ 25. EFFECTIVE DATE. Ii' • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • •• 107 

§ 26. SHORT TITLE. . ......................... QI ••••••••• " 0 • • • • • • •• 109 

• 

• 
30 



MODEL ASSET SEIZURE AND FORFEITURE ACT 
(M..L\SF A) (1991) 

AND 
ANALYSIS 

§ 1. Definitions. 

1 As used in this [Act]: 

2 (1) "Attorney for the State" means any [appropriate reference, e.g. Attoriley General, 

3 District Attorney, State's Attorney, County Attorney] authorized to investigate, commence and 

4 prosecute an action under this [Act]. 

5 (2) "Conveyance" includes any vehicle, trailer, vessel, aircraft or other means of 

6 transportation. 

7 (3) "Interest holder" means a secured party within the meaning of [reference to state 

8 equivalent of Section 9-105 of the Uniform Commercial Code], a mortgagee, lien creditor, or the 

9 beneficiary of a security interest or encumbrance pertaining to an interest in property, whose 

10 interest would be perfected against a good faith purchaser for value. A person who holds 

11 property the benefit of or as an agent or nominee for another person, or who is not in substantial 

12 compliance with any statute requiring an interest in property to be recorded or reflected in public 

13 records in order to perfect the interest against a good faith purchaser for value, is not an interest 

14 holder. 

15 (4) "Omission" means the failure to perform an act the performance of which is required 

16 by law. 

17 (5) "Owner" means a person, other than an interest hold!:}r, who has an interest in 

18 property. A person who holds property for the benefit of or as an agent or nominee for another 

19 person, or who is not in substantial compliance with any statute requiring an interest in property 

20 to be recorded or reflected in public records in order to perfect the interest against a good faith 

21 purchaser for value, is not an owner. 
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(6) "Proceeds,j means property acquired directly or indirectly from, produced through, 

realized through, or caused by an act or omission and includes any property of any kind without 

3 reduction for expenses incurred for acquisition, maintenance, production or any other purpose. 

4 (7) "Property" means anything of value, and includes any interest -;1. property, including 

5 any benefit, privilege, claim or right with respect to anything of value, whether real or personal, 

6 tangible or intangible. 

7 (8) IIRegulated interest holder" means an interest holder that is a business authorized to 

8 do business in this state and is under the jurisdiction of the [reference to appropriate state and 

9 federal regulatory agencies relating to banking, securities, insurance and real estate]. 

10 (9) "Seizing Agency" means any department or agency of this state 01 its political 

11 subdivisions which regularly employs law enforcement officers, and which employs the law 

12 . enforcement officer who seizes property for forfeiture, or such other agency as the ageilcy or 

•. 3 department may designate by its chief executive officer or their designee. 

14 (10) "Seizure for forfeiture" means seizure of property by a law enforcement officer, 

15 including a constructive seizure, accompanied by an assertion by the seizing agency or by an 

16 attorney for the state that the property is seized for forfeiture, in accordance with Section 6. 

17 

• 
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ANALYSIS 

"Attorney for the state" invites states to consider which of the various governmental 
attorneys should be empowered to bring forfeiture actions, such as attorneys general, 
district/county/state's attonleys, city attorneys and legal representatives of law enforcement 
agencies. 

"Conveyance" simply draws attention to the fact that this act deals with this word 
in reference to vehicles rather than in reference to a cQmmerciai transaction. 

"Interest holder" defines a special set of commercial interest holders, whose interest 
is perfected or would prevail over a good faith purchaser for value. The definition is 
designed to mirror the same protections in the context of forfeiture as exist in the 
commercial world. 

"Omission" is defined in its penal code sense to prevent an inference that lesser 
omissions would qualify as conduct giving rise to forfeiture. Omissions to perform an act 
required only by a sense of moral or ethical propriety explicitly do not constitute conduct 
giving rise to forfeiture. 

"Proceeds" follows federal precedent that does not allow deduction for expenses, 
making "proceeds ll the gross proceeds. 21 U.S.C. § 881 (a) (6). Deductions are designed 
to promote and encourage business activity. Through the use of deductions the business 
has more available capital because less income is taxable. Allowing offenders to take 
deductions for expenses incurred during criminal activity is contrary to the purpose of 
destroying criminal industries rather than taxing them. 

"Property" is deliberately all-inclusive, sweeping in real and personal property, 
tangible and intangible. 

"Seizing agency" invites each state to consider which categories of law enforcement 
agencies or personnel will be empowered to seize property for forfeiture. 

"Seizing for forfeiture" is defined to distinguish seizures for forfeiture from seizures 
for other purposes, such as safekeeping or evidence, which do not implicate the property 
rights of the owner. The definition operates with section 6 and requires that a seizure for 
forfeiture be accompanied by an assertion that the property is subject to forfeiture. If a 
seizure is made but it is not a seizure for forfeiture, the owner remains free to sell the 
property. 
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§ 2. JURISDICTION AND VENUE. 

(a) The [reference to court] has jurisdiction under this [Act] over: 

3 (1) all interests in property if the property for which forfeiture is sought is within 

4 this state at the time the action is filed; and 

5 (2) the interest of an owner or interest holder in the property if the owner or 

6 interest holder is subject to personal jurisdiction in this state. 

7 (b) In addition to the venue provided for under [the appropriate state law] or any other 

8 provision of law, a proceeding for forfeiture under this [Act] may be maintained in the Uudicial 

9 district] in which any part of the property is found or in the Uudicial district] in which a civil or 

10 criminal action could be maintained against an owner or interest holder for the conduct alleged 

11 to give rise to the forfeiture. A claimant or defendant may obtain a change of venue if there 

12 exists so great a prejudice against the party that they cannot obtain a fair and impartial trial. 

• 
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ANALYSIS 

(a) Jurisdiction 

This subsection is intended to take full advantage of either in .rem jurisdiction, as 
in 28 U.S.C. § 1395, (venue based on the presence of the thing), or in personam jurisdiction, 
as in 21 U.S.C. § 881 (j) (venue based on criminal case against owner). It is based on 
minimum contacts with the forum state. It would allow a county prosecutor to consolidate' 
actions against property seized in several counties, states or even countries. In personam 
jurisdiction underlies the in personam forfeiture procedures in sections 13 and 14. 
Therefore, proceeds of drug dealing in State A may be forfeited in State B, into which they 
have been brought, and an in personam defendant may be ordered to surrender title to a 
load-vehicle van titled in State A to a court in State B, into which his drug enterprise 
spread, but in which state the van itself had not been used. 

(b) Venue 

This permissive venue provision allows expeditious adjudication of forfeitures even 
though items of property or defendants are scattered over several counties/districts within 
a state. It reflects the same concerns as 18 U.S.C. § 88"(j). For example, a county 
prosecutor of a populous or centrally located county, or an attorney general, could litigate 
forfeiture cases involving property of drug enterprises ranging around the state. Practical 
considerations of resources, investigative support, expertise and timing of case development 
will often have major impact on venue selection. Flexibility will tend to encourage 
efficiently consolidated cases. A consolidated case is less expensive for claimants than a set 
or series of fragmented cases spread over several counties. 
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§ 3. CONDUCT GMNG RISE TO FORFEITURE. 

Any of the following conduct gives rise· to forfeiture: 

3 (a) An act or omission punishable [as a felony] [by confinement for more than one year) 

4 under [specified portions of the criminal code, e.g. drugs, organized crime] whether or not there 

5 is a prosecution or conviction related to the act or omission. 

6 (b) An act or omission occurring outside this state, which would be punishable [as a 

7 felony] [by confinement for more than one year] in the place of occurrence and would be 

8 described in subsection (a) of this section if the act or omission occurred in this state, whether 

9 or not it is prosecuted in any state. 

10 (c) An act or omission committed in furtherance of any act or omission described in 

11 subsection (a) of this section and is punishable [as a felony) [by confinement for more than one 

12 y~ar] including any inchoate or preparatory offense, whether or not there is a prosecution or 

conviction related to the act or omission . 

• 
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HYPOTHETICAL 

A cocaine dealer distributes cocaine in State A. The cocaine dealer also has 
distribution outlets in State B. In both states distribution of cocaine is a felony punishable 
by confinement for more than one year. In addition to actual sales of cocaine, the dealer 
also engages in attempted sales of cocaine which are also felonies. To insure his dominance 
over his distributors and over competitors in the cocaine market, the dealer uses violence 
to collect debts and to discourage competition. These acts of violence include assaults, 
murders and extortionate threats of violence, all of which are felonies. 

ANALYSIS 

Conduct giving rise to forfeiture is the foundation upon which all forfeiture causes 
of action rest. Forfeiture occurs only if conduct giving rise to forfeiture has taken place. 
When conduct giving rise to forfeiture does take place, conduct may give rise to forfeiture 
even if the conduct occurred outside of the forum state, (assum!ng proper jurisdiction) as 
long as it would be subject to prosecution where it occurred and meets the required degree 
of seriousness (felony/punishable by more than a year in custody). Thus, in the 
hypothetical, State A could bring a civil forfeiture action based on the drug dealer's 
conduct in both states. No criminal prosecution is necessary for a forfeiture to occur; 
however, minimum contacts are required with the forfeiting state for the forfeiture to be 
sustained. The civil effects of conduct giving rise to forfeiture are distinct from and not 
dependent upon criminal prosecution or conviction. LaVengeanc.e, 3 U.S. 297 (1796), 
United States v. One Assortment of 89 Firearms, 465 U.S. 354 (1984). Civil forfeiture 
reaches the tools and proceeds of the trade; criminal prosecution reaches the tradesman . 

An inchoate or preparatory offense which is punishable by more than a year in 
prison gives rise to forfeiture if it is done in furtherance of a violation that has been 
included in the targeted portions of the criminal code. The draft leaves this selection to the 
individual states. The selection process will be similar to the pr~c~ss of selecting offenses 
that trigger state racketeering remedies, so if the state is among the 29 states that have 
such statutes, that list would be a useful guide. If the state does have a 
racketeering/profiteering offense, that offense should also be listed, of course, or, 
alternatively, this entire Act could be engrafted into the civil remedies portion of the state 
racketeering statutes. 

An attempt to sell narcotics, for'example, would give rise to forfeiture. If the dealer 
conspires with others, the conspiracy to sell narcotics would also be conduct giving rise to 
forfeiture. 

Subsection (3) also reaches felony acts that are done in furtherance of a targeted 
offense even though tbe act is not a targeted violation of itself. The murders and assaults 
done as part of the above hypothetical drug conspiracy would be conduct giving rise to 
forfeitu .. re. If the dealer bribed his distributors in order to buy their silence before judicial 
proceedings, the bribery would also be conduct giving rise to forfeiture. A formulation that 
would only reach conduct giving rise that constitutes targeted offenses would ignore the 
supporting offenses that further the targeted criminal industries. The success of the di'ug 

• 

• 

trafficker, for example, depends not only on his ability to sell drugs, but also his ability to • 
launder money, eliminate competition, obstruct investigations and subvert the court process, 
among other ancillary objectives. 
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§ 4. PROPERTY SUBJECT TO FORFEITURE. 

The following property is subject to seizure and forfeiture: 

(a) All controlled substances, raw materials, controlled substance analogs, counterfeit 

substances, or imitation controlled substances that have been manufactured, distributed, dispensed, 

possessed, or acquired in violation of the laws of this state. 

(b) All property, including the whole of any lot or tract of land and any appurtenances 

or improvements to real property that is either: 

(1) Furnished or intended to be furnished by any person in an 

exchange that constitutes conduct giving rise to forfeiture. 

(2) Used or intended to be used in any manner or part to facilitate 

conduct giving rise to forfeiture, provided that a conveyance subject to 

forfeiture solely in connection with conduct in violation of [reference to state 

laws relating to mere possession of controlled substances] may be forfeited 

only pursuant to section 13. 

(c) All proceeds of any conduct giving rise to forfeiture. 

(d) All weapons possessed, used, or available for use in any manner to facilitate conduct 

giving rise to forfeiture. 

(e) Any interest or security in, claim against, or property or contractual right of any kind 

affording a source of control over any enterprise that a person has established, operated, 

controlled, conducted, or participated in the conduct of through conduct giving rise to forfeiture. 
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ANALYSIS 

This section of the proposed act creates five separate causes of action for forfeiture, 
one or more of which the state must allege and show as to each item of property to be 
forfeited. Each of the five categories of circumstances subject property to forfeiture. 

In subsection (a) controlled substance analogs and count~rfeit drugs manufactured, 
sold or possessed in violation of state drug laws are explicitly added to the forfeiture of 
drugs that are themselves forfeited as contraband or because of their connection to 
violations of the Act. 

The introductory language of subsection (b), II all property" and "including the whole 
of" real property, incorporates the federal concept of the whole of any lot or tract of land. 
21 U.S.C. § 881 (a) (7). This precludes the argument that only the trunk of a car is 
forfeitable because that was the only portion of the property used to transport contraband. 
In real property forfeitures the entire tract of land in forfeitable even though the entire 
property was not dedicated to the illicit use. llnited States v. Reynolds, 856 F. 2d 675 (4th 
Cir. 1988). 

Assume a drug dealer uses only 40 acres out of a total of 160 acres of farm land to 
grow marijuana. This marijuana growing plot is located in the center of the ranch. The 
statute provides for the forfeiture of the entire 160 acres. This provision avoids the absurd 
result that only the 40 acres is forfeitable thereby leaving the owner or interest holder a 
piece of property consisting of 120 acres surrounding a 40-acres hole in the middle. 

This policy is adopted in 21 U.S.C. § 881 (a) (7), the model for section 4s which 
provides for the forfeiture of the whole of any lot or tract of land used or intended to be 
used in any manner or part to facilitate a drug offense. The same policy is contained in 
21 U.S.C. § 853 (a) (2) which provides for forfeiture of property of those convicted of a 
continuing criminal enterprise. Federal courts are unanimous that if property is subject 
to forfeiture, then the entire tract of land is subject to forfeiture. United States v. The 
Premises and Real Property at 4492 South Livonia Road, 889 F.2d 1258 (2nd Cir. 1989); 
United States v. A Parcel of Land with a Building (etc.) at 40 Moon Hill Rru\d, 884 F. 2d 
41 (1st. eir. 1989); United States y. Tax Lot 1500, 861 F. 2d 232 (9th Cir. 1988); United 
States v. Santoro, 866 F. 2d 1538 (4th Cir. 1989). 

This result reflects practical considerations as well as policy considerations. A 
partitioned lot may not be marketable, and partitioning will often destroy the marketability 
of both parcels. For example, ingress to the contained Jot would be necessary, but would 
damage the surrounding land's value. It may not be possible as a practical matter. 
Utilities would also be required, with similar problems. Partitiolling may, for example, 
violate subdivision statutes. In a residential setting, subdivision deed restrictions would 
generally be implicated, and utility access and hook-ups would often be impossible, illegal 
or impractical. Subdivisions to create one "hole" is difficult enough, but the method of 
creating such islands could easily result in many islands within a single parcel, each with 
the same set of difficulties. Finally, who would want to buy a parcel of land, large or small, 
surrounded by the land of a drug dealer with every reason to be hostile and bitter towards 
their new neighbor? 
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Subsection (b) (2) is the familiar "used or intended to be used" theory found in 21 
U.S.C. § 881 (a) (6) and the existing drug-related forfeiture statutes of most states, except 
that when the state seeks the forfeiture of a conveyance only for a drug possession offense, 
the state must proceed in personam. The effect of this limitation is to remove the most 
numerous type of case, the seizure of a vehicle for simple drug possession, from eligibility 
for the in rem procedure. 

The proceeds of targeted violations are forfeited under subsection (c), as in federal 
law, 21 U.S.C. § 881 (a) (6),21 U.S.C. § 853 (a) (1) (CCE), 18 U.S.C. § 1963 (a) (1) (RICO). 
This forfeiture effectuates the policy of money Uaundering provisions that the proceeds of 
crime are contraband, a concept that dates to Biblical times. When Judas repented his 
betrayal of Jesus and returned the thirty pieces of silver that he had been given, the chief 
priests recognized it as "ihe price of blood" and not lawful tender. Matthew 27:5-8. 

If a dealer makes $100,000 and buys a house, the house is forfeitable as proceeds. 
United States v. Real Estate at 116 Villa Rella Rd., 675 F. Supp. 645 (S.D. Fla. 1987). If 
a dealer buys stock which appreciates, the appreciation is a~so proceeds. Restatement, 
Restitution, § 205. 

Weapons are subject to forfeiture under subsection (d) in the additional 
circumstances of their being II available for use" to facilitate conduct giving rise to 
forfeiture, even though there is no actual use or intent to use. The availability of a weapon 
to facilitate targeted offenses is sufficient to overcome its offender-owner's possessory right 
in it. 

. The language of subsection (e) is modified to improve the awkward phrasing of 18 
U.S.C. § 1963 (a) (2) (RICO). It reaches enterprise assets of corrupt enterprises, in 
addition to those actually used or intended for use to facilitate conduct giving rise to 
forfeiture. For example, in llnited States v. Cauble, 706 F. 2d 1322 (5th Cir. 1983) ~ 
denied 104 S. Ct. 996 (1984), a Texas rancher's entire partnership interest in a partnership 
was forfeited, including land and personal property that was not individually used to 
import drugs in his massive drug smuggling activity. He had used the enterprise as a 
whole in his drug smuggling conduct. 
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§ 5. EXEMPl'IONS. 

(a) Ali property, including all interests in property, described in section 4 is subject to 

forfeiture, except that property that is exempt from forfeiture: 

(1) if the owner or interest holder acquired the property before or 

during the conduct giving rise to its forfeiture, and he: 

(i) did not know and could not reasonably have known of the act 

or omission or that it was likely to occur; or 

(ii) acted reasonably to prevent the conduct giving rise to 

forfeiture; or 

(2) if the owner or interest holder acquire,d the property after the conduct 

giving rise to its forfeiture, including acquisition of proceeds of conduct giving rise to 

forfeiture, and he acquired the property in good faith, for value and was not knowingly 

taking part in an illegal transaction. 

(b) Notwithstanding subsection (a) of this section, property is not exempt from forfeiture, 

15 even though the owner or interest holder lacked knowledge or reason to know that the conduct 

16 giving rise to its forfeiture had occurred or was likely to occur, if: 

17 (1) the owner or interest holder holds the property jointly or in common or [as 

18 tenants by the entirety [in community] with a person whose conduct gave rise to its 

19 forfeiture, [except for [the otherwise exempt interest of a spouse in real property] [the 

20 otherwise exempt interest of a spouse in their principal residence]]; 

21 (2) the person whose conduct gave rise to its forfeiture had the authority to 

22 

23 

24 

2S 

26 

convey 

value at 

the property of the person claiming the exemption to a good faith purchaser for 

the time of the conduct; 

(3) the owner or interest holder is criminally responsible for the conduct giving 

rise to its forfeiture, whether or not there is a prosecution or conviction; or 

(4) the owner or interest holder acquired the property with notice of its actual or 
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constructive seizure for forfeiture under section 6 of this [Act], or with reason to believe 

that it was subject to forfeiture under this [Act]. 

3 

• 

• 
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ANALYSIS 

The exemptions are a comprehensive formulation of those interests whose 
confiscation would, in most cases, cause more commercial disruption than overall benefit 
to the integrity of the economy. Subsection (a) (1) deals with· situations in which the 
claimant's state of mind with respect to the particular property is relevant. It provides 
essential protection for legitimate commercial interest holders. It exempts non-negligent 
owners, carving out the exemption that the U.S. Supreme Court declined to carve out in 
Calero-Toledo v. Pearson Yacht Leasin~., 416 U.S. 663 (1974). It also exempts a 
claimant who acted knowing of the risk that the property would be used unlawfully but 
acting reasonably to prevent the unlawful use. Thus, a person who learns that his 
airplane's lessee has been involved in drug smuggling may avoid forfeiture of the plane 
based on the lessee's subsequent drug flights by taking whatever steps are reasonable in the 
circumstances to prevent the illegal use, e.g. notifying authorities, acting to rescind the 
lease, etc. Subsection (2) exempts good faith purchasers for value. This exemption is a very 
significant expansions of exemptions available in the traditional forfeiture, under which all 
intervening interests, including those of a bona fide purchaser, are subject to forfeiture. 
United States v. Stowell, 133 U.S. 1 (1890). 

Subsection (b) negates exemption from forfeiture under selected circumstances in 
which forfeiture is appropriate without consideration of the intent of the claimant with 
regard to the conduct giving rise to forfeiture. The claimant's property will remain subject 
to forfeiture if the claimant: 

(1) in personal property cases is, a member of the most common class of potential 
title holders that could claim lack of knowledge - the spouse or family member. This 
neutralizes, to a limited extent, the common forfeiture avoidance device of titling vehicles 
in the names of uninvolved relatives. It recognizes the practical reality that family 
members generally have reason to know of the conduct. The decision on whether to grant 
special spousal protection from this rule for all real property or just to a principal 
residence is left open for legislative consideration; 

(2) was so negligent in their entrustment that the person whose conduct gave rise 
to forfeiture had the power to convey the interest of the claimant; 

(3) is a co-conspirator or otherwise criminally responsible for the conduct giving 
rise to forfeiture; and 

(4) is speculating in property subject to forfeiture, or participating, knowingly or 
with notice, in a transaction that may have the effect of defeating the government's title 
but for the provision. 

An example will illustrate the exemption provision's operation. X is a drug dealer 
who has moderately prepared himself for a government attempt at the forfeiture of his 
assets. He has a trans-shipment build.ing, (called a "stash house"), that he has mortgaged, 
several vans used to transport drugs held in the names of family member nominees, and 
bank accounts holding proceeds. After seizure, he assigns his interest in the bank accounts 

• 

• 

to a friend out of state under their mutual agreement to avoid forfeiture. The mortgagee • 
of the stash house passes each condition of exemption, and is exempt. The state will 
therefore take XIS equity interest in the stash house subject to the mortgage. The family 
members' claims to the vans may succeed on (b) (1) and (b) (2), depending on the facts of 
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the case, but will founder on the definition of "owner," designed to address nominees. The 
friend to whom X assigned his bank accounts will fail the test of (b) (4). 

'lite Model Asset Seizure and Forfeiture Act (1991) (MASFA) contains no exemption 
for attorneys fees. The Sixth Amendment right to counsel of choice protects a person's 
right to retain the best legal counsel that a person can afford with his or her legitimate 
assets and there is nothing the government can do to impair or limit that right. 

"The forfeiture statute does not prevent a defendant who has nonforfeitable assets 
from retaining any attorney of his choosing. 11 Caplin & Drysdale, Chartered v. United 
.s.taks, 109 S.Ct. 2652 (1989). 

Any attorney who wishes to avoid forfeiture of his fee need only satisfy himself that 
his fee is paid from legitimate assets. In such cases, the attorney will have nothing to fear 
from asset forfeiture and the threat of forfeiture cannot impair the attorney/client 
relationship. 

Only with respect to use of drug proceeds to pay attorney's fees or any other form 
of expense does the spectre of forfeiture arise. Forfeiture in this context does nothing to 
impair a person's right to counsel of choice under the Sixth Amendment -- a right which 
is limited to the retention of counsel with legitimate assets. 

"Whatever the full extent of the Sixth Amendment's protection of one's right to 
retain counsel of his choosing, that protection does not go beyond 'the individual's right to 
spend his own money to obtain the advice and assistance of ... counsel." ... A defendant has 
no Sixth Amendment right to spend another person's money for services rendered by an 
attorney, even if those funds are the only way that defendant will be able to retain the 
attorney of bJ.c; choice. A robbery suspect, for example, has no Sixth Amendment right to 
use funds he has stolen from a bank to retain an attorney to defend him if he is 
apprehended. The money, though in his possession, is not rightfully his; the government 
does not violate the Sixth Amendment if it seizes the robbery proceeds, and refuses to 
permit the defendant to use them to pay for his defense. '[N]o lawyer, in any case, ... has 
the right to accept stolen property, or ... ransom money, in payment of a fee ... The 
privilege to practice law is not a license to steal.'" (citations omitted). Id. at 2652-2653. 

Just as a trustee who converts trust funds to his personal account has no right to use 
those funds to pay for his defense, a drug trafficker has no right to use the fruits of crime, 
which properly belong to the government to pay for his defense. 

For that same reason, the sfizure and forfeiture of drug proceeds does nothing to 
impair the presumption of innocence. Every defendant in our society is entitled to the same 
presumption of innocence, and this presumption does not vary with respect to whether the 
defendant is indigent or wealthy. Drug traffickers are not entitled to a different or 
"stronger" prf:sumption of innocence than other defendants accused of crime simply 
because drug proceeds are available to hire more expensive defense attorneys. They are 
entitled to the same presumption of innocence as anyone else. It is not this presumption 
that is affected by seizure and forfeiture; it is the ability to mount a more expensive 
defense. .~. .-----. -

Forfeiture acts as a "great equalizer II in that it puts drug traffickers in the same 
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position as any member of legitimate society who stands accused of a crime. 

"'The modern day Jean VaJjean must be satisfied with appointed counsel. Yet the 
drug merchant claims that his possession of huge sums of money... entitles him to 
something more. We reject this cont~ntion, and any notion of a con~titutional right to use 
the proceeds of crime to finance an expensive defense.'" (citation omitted). Id. at 2655. 

It is also untrue that the unrestricted forfeiture of drug proceeds will mean that all -
- or even most-- drug defendants will receive appointed counsel. As noted earlier, persons 
accused of drug crimes who have legitimate assets or income or access to legitimate assets 
through loans from families, friends, or financial institutions will be entitled to retain the 
most expensive attorneys that they can afford with those assets. This will include the vast 
majority of drug defendants in state courts who stand accused of simple possession or 
minor distribution offenses but who also have legitimate employment or access to legitimate 
assets. It is only the truly "professional" drug traffickers who have rejected legitimate 
society and any thought of legitimate employment to devote their life to drug trafficking 
who will b~ rendered indigent by the pretrial seizure and restraint of their ill-gotten gains 
and thus be eligible for appointed counsel. Creating an exemption protecting all drug 
dealers in order to protect only the ~ drug dealers makes no sense at all. 

Creating a statutory exemption for drug proceeds used to pay attorney's fees will 
undermine the important social values served by a strong forfeiture statute. The Supreme 
Court has identified three such values that are reflected in the MASFA. 

• 

"First, the Government has a pecuniary interest in forfeiture that goes beyond • 
merely separating a criminal from his ill-gotten gains; that legitimate interest extends to 
recovering all forfeitable assets, for such assets are deposited in a Fund that supports law 
enforcement efforts in a variety of important and useful ways. See 28 U.S.C. 524(c), which 
establishes the Department of Justice Assets Forfeiture Fund. The sums of money that can 
be raised for law-enforcement activities this way are substantial, and the Government's 
interest in using the profits of crime to fund these activities should not be discounted." Id. 
at 2654. 

Similarly, Section 16(b) of the MASFA specifies that forfeSted drug proceeds are to 
be used for drug enforcement activities. 

"Second, the statute permits 'rightful owners' of forfeited assets to make claims for 
forfeited assets before tbey are retained by the government. See 21 U.S.C. 853(n)(6)(A). 
The Government's interests in winning undiminished forfeiture thus includes the objectSve 
of returning property, in full, to those wrongfully deprived or defrauded of it. Where the 
Government pursues this i'estitutionary end, the government's interest in forfeiture is 
virtually indistinguishable from its interest in returning to a bank the proceeds of a bank 
robbery; and a forfeiture-defendant's claim of right to use such assets to hire an attorney, 
instead of having them returned to their rightful owners, is no more persuasive than a bank 
robber's similar claim." Id. 

Section 5 of the MAS FA guarantees that all exempt interests, including all those of 
all innocent lienholders, are protected and will be made whole from any forfeited assets . 

"Finally, as we have recognized previously, a major purpose motivating 
congressional adoption and continued refinement of the [federal] forfeiture provisions has 
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been the desire to lessen the economic power of organized crime and drug enterprises. See 
Russell v. United States, 464 U.S. 16,27-28 (1983). This includes the use of such economic 
power to retain private counsel. As the Court of Appeals put it: 'Congress has already 
underscored the compelling public interest in stripping criminals such as Reckmeyer of 
their undeserved economic power, and part of that undeserved power may be the ability 
to command high-priced legal talent.' 837 F.2d, at 649." ld. at 2655. 

The MASFA serves the same compelling interest of stripping drug traffickers of 
their undeserved economic basis. 

Creating a statutory exemption for attorney's fees would disserve these important 
social values. First, such an exemption would leave drug traffickers as a "protected class" 
relative to all other criminals with respect to their abilities to pay their attorneys. Second, 
an exemption would provide an incentive to other criminals to enter into drug trafficking 
in order to afford the more expensive attorneys. Third, an exemption serving the interests 
of'such a small segment of the criminal defense bar would tarnish the image of all lawyers 
by sanctioning their knowing acceptance of "'blood money. I' 

Allowing forfeiture of drug proceeds which might be used to pay attorney's fees will 
not diminish the quality of the defense bar. Certainly, there is nothing in the historical 
record to suggest that the quality of the defense bar was in any way unacceptable prior to 
the widespread availability of drug proceeds or that the widespread availability of such 
proceeds has resulted in a substantial improvement of the defense bar. Indeed, implicit in 
any such claim is the premise that the continued influx of such proceeds is essential to 
subsidize the quality of the bar. This premise is unacceptable both to the larger body of 
attorneys and to the vast majority of the American public. 

Section ll(e) and (0 address concerns regarding recapture of fees which surfaced 
subsequent to the Caplin and Drysdale holding. They provide a procedure for the payment 
of attorney's fees from seized property in limited circumstances. 
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§ 6. SEIZURE OF PROPERTY. 

(a) Property may be seized for forfeiture by [appropriate person/agencies] upon process 

3 issued by any [appropriate court]. The court may issue a seizure warrant on an affidavit under 

4 oath demonstrating that probable cause exists for its forfeiture or that the property has been the 

5 subject of a previous final judgment of forfeiture in the courts of any state or of the United 

6 States. The court may order that the property be seized on such terms and conditions as are 

7 reasonable in the discretion of the court. The order may be made on or in connection with a 

8 search warrant. 

9 (b) Property may be seized for forfeiture by [appropriate persons/agencies] without 

10 process on probable cause to believe that the property is subject to forfeiture under this [Act]. 

11 The seizure of inhabited residential real property for forfeiture which is accompanied by 

12 removing or excluding its residents shall be done pursuant to an adversarial judicial determination 

13 

14 

of probable cause, except that this determination may be done ex parte when the attorney for the 

state has demonstrated exigent circumstances. 

15 (c) Property may be seized constructively tJy: 

.16 (1) Posting notice of seizure for forfeiture or notice of pending forfeiture on the 

17 property. 

18 (2) Giving notice pursuant to section 8. 

19 (3) Filing or recording in the public records relating to that type of property notice 

20 of seizure for forfeiture, notice of pending forfeiture, a forfeiture lien or a lis pendens. 

21 Filings or recordings made pursuant to this subsection are not subject to a filing fee or other 

22 charge. 

23 (d) The seizing agency, or the attorney for the state, shall make a reasonable effort to 

24 provide notice of the seizure to the person from whose possession or control the property was 

25 

26 

seized. If no person is in possession or control, the seizing agency may attach the notice to the 

property or to the place of its seizure or may make a reasonable effort to deliver it to the owner 
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of the property. The notice shall contain a general description of the property seized, the date 

and place of seizure, the name of the seizing agency and the address and telephone number of 

3 the seizing officer or other person or agency from whom information about the seizure may be 

4 obtained. 

5 (e) A person who acts in good faith and in a reasonable manner to comply with an order 

6 of the court or a request of a law enforcement officer is not liable to any person on account of 

7 acts done in reasonable compliance with the order or request. No liability may attach from the 

8 fact that a person declines a law enforcement officer's request to deliver the property. 

9 (f) A possessory lien of a person from whose possession property is seized is not affected 

10 by the seizure. 

11 

• 

'. 
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ANALYSIS 

The language of Section 6 is adapted from 21 U.S.C. § 881. It has been modified to 
address two related concerns. First, it provides specific authorization for a seizure warrant, 
to augment state search warrant statutes. State search warrant statutes generally have no 
provisions for seizure of pr~.p~rty that is not necessarily evidence of a crime. S~f!ond, it 
makes clear that is does not impose a statutory warrant requirement in addition to the 
requirements imposed by the Fourth Amendment. 

A seizure for forfeiture may be made without a warrant, but authorization to seize 
without a warrant does not include authorization to search. Only where no invasion of a 
protected privacy interest, i.e. no search, is necessary to accomplish the seizure may the 
warrantless seizure for forfeiture be made. If a search is necessary, a search warrant is 
required in the same circumstances that a warrant is required for all searches. G..M... 
Leasing Corp. v. United States, 429 U.S. 338 (1977); Texas v. Brown, 460 U.S. 730 (1983). 
The definition of a search here is the same as in Fourth Amendment law. 

Subsection (b) contains statutory limitations on forfeiture seizures of inhabited 
residential real property designed to recognize the special privacy interests involved in such 
seizures. It assures that no removal or exclusion of residents will occur prior to an 
adversarial judicial hearing. A constructive seizure, done by filing notices, has no such 
privacy implication. Seizures of a residence may be done under an ~x parte judicial order 
if the court is satisfied that exigent circumstances exist, e.g. a pend.~ng transfer to a bona 
fide purchaser or an immediate safety hazard such as an operating meth lab. 

Subsection (c) encourages constructive seizure, by which the jurisdiction of the court 
is established without displacing the owner or disrupting the production of income. 
Constructive seizure is particularly useful in seizures of residences and ongoing businesses. 
Subsection (d) also provides assurance that the owners and interest holders will learn of the 
seizure, whether it is a seizure of real or personal property. 

Subsections (e) and (1) protect third persons from civil liability or loss due to 
compliance with court orders or law enforcemevt officers' requests. If, for example, a bank 
customer claims that a business transaction was prevented by the seizure of his account, the 
bank's compliance with the seizure would not support an action for damages. A bank 
should not be subject to suit by the customer in these circumstances, nor should its 
possessory lien be affected, for example, when accounts and other collateral are pledged. 
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§ 7. PROPERTY MANAGEMENT AND PRESERVATION. 

(a) Property seized for forfeiture under this [Act] is not subject to alienation, conveyance, 

3 sequestration, or attachment, nor is the property subject to a motion or order under [reference to 

4 state statute relating to return of property seized as evidence]. The seizing agency or the attorney 

5 for the state may authorize the release of the seizure for forfeiture on the property if forfeiture 

6 or retention of actual custody is unnecessary, and the attorney for the state may transfer the 

7 action to another state or federal agency or attorney for the state by discontinuing forfeiture 

8 proceedings in favor of forfeiture proceedings initiated by the other agency or attorney. The 

9 property is deemed to be in the custody of the [appropriate court] subject only to the orders and 

10 decrees of the court having jurisdiction over the forfeiture proceedings and to the acts of the 

11 seizing agency or the attorney for the state pursuant to th:t;; [Act]. 

14 (b) An owner of property seized pursuant to this [Act] may obtain release of the property 

by posting with the attorney for the state a surety bond or cash in an amount equal to the full fair 

market value of the property as determined by the attorney for the state. The state may refuse 

15 to release the property if the bond tendered is inadequate or if the property is retained as 

16 contraband or as evidence or if it is particularly altered or designed for use in conduct giving 

17 rise to forfeiture. If a surety bond or cash is posted and the property is forfeited, the court shall 

18 forfeit the surety bond or cash in lieu of the property. 

19 (c) If property is seized under this [Act], the attorney for the state or his designee maY1 

20 subject to any need to retain the property as evidence, do any of the following: 

21 (1) Remove the property to an appropriate place designated by the [appropriate 

22 court, person or . .agency] or his designee; 

23 (2) Place the property under constructive seizure; 

(3) Remove the property to a storage area for safekeeping or, if the property is 

a negotiable instrument or money, deposit it in an interest bearing account; 

26 (4) Provide for another agency or custodian, including an owner, secured party, 
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mortgagee, or lienholder, to take custody of the property and service, maintain and operate 

it as reasonably necessary to maintain its value, in any appropriate location within the 

3 jurisdiction of the court; or 

4 (5) Require the [appropriate agency] to take custody of the property and remove 

5 it to an appropriate location for disposition in accordance with law. 

6 (d) As soon as practicable after seizure for forfeiture, the seizing agency shall conduct 

7 a written inventory and estimate the value of the property seized. 

8 (e) The court may order property which has been seized for forfeiture sold, leased, rented 

9 or ope- ·~ted to satisfy a specified interest of any interest holder, or to preserve the interests of any 

10 party on motion of such party. Sale may be ordered when the property is liable to perish, to 

11 waste, or to be foreclosed or significantly reduced in value, or when the expenses of maintaining 

12 the property are disproportionate to its value. The court may enter orders under this subsection 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

after notice to persons known tc have an interest in the property, and an opportunity for a 

hearing, on all of the following conditions: 

(1) that the interest holder: 

(i) has timely filed a proper claim and is a regulated interest holder; or 

(ii) has an :interest which the attorney for the state has stipulated is exempt 

from forfeiture. 

(2) that if a sale is necessary, a third party designated by the court shall dispose 

of the property by commercially reasonable public sale and apply the proceeds to the 

reasonable expenses incurred in connection with the sale or disposal and then for the 

satisfaction of exempt interests in the order of their priority. 

(3) That the balance of the proceeds, if any, be preserved in the. actual or 

constructive custody of the court, in an interest bearing account, subject to further 

proceedings under this [Act]. 
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ANALYSIS 

Subsection (a) allows the attorney for the state to release the seizure for forfeiture 
on the property if the forfeiture or retention is unnecessary. It clarifies that a motion for 
release of property seized as evidence is not applicable. This fonows the federal practice. 
United States v. United States Currency $83,310.78, 851 F. 2d 1231 (9th Cir. 1988). 

It also allows transfer of the action to another attorney for the state, or the federal 
government, for example to consolidate in one county or to allow an office with greater 
resources to handle it. 

Subsection (b) allows an owner of property seized under this section to obtain a 
release of the property by posting a surety bond or cash in an amount equal to the fair 
market value of the property. The state may refuse to release the property if it is 
contraband, evidence of a violation of law or particularly altered or designed for use in 
illegal activities, e.g. a boat with a secret compartment installed in the hull. If the state 
prevails in the forfeiture, it obtains the bond amount as a substitute res. This benefits the 
claimant by allowing his free use and alienation of his property, and also because it 
prevents deterioration of the property during litigation. It benefits the state because it 
eliminates the cost of storage, creates an interest bearing and therefore increasing fund 
rather than deteriorating or depreciating property, and eliminates the discount effect of 
government sale. 

An example illustrates the several benefits. A vehicle is worth $20,000, fait market 
value, at the time it is seized for forfeiture. Its owner does not bond it out. A year later 
it has depreciated to $15,000 in value, and has accumulated $500 in maintenance, storage 
and insurance expenses. Its net proceeds are $14,500. Now, if the owner of a second 
identical vehicle bonds it out for $20,000 the owner may keep it and use it or sell it for 
$20,000. The bond is deposited and earns 10 percent interest for one year. There are no 
expenses. The net proceeds are $22,000. The owner suffers no loss of vehicle use or 
interest (normal depreciation, if he elects to use the car for one year, is what he foresaw 
when he bought it). The government nets an additional $7,500, over 35 percent of the 
original fair market value of the vehicle. The longer the litigation and the more susceptible 
the property is to depreciation, the greater the benefit shared by the parties. 

Subsection (c) sets out the state1s powers and duties with l'espect to seized property. 
The property can be removed to a place designated by the court, retained as evidence, 
removed to a storage area for safe keeping 1)1' deposited in an interest bearing account. 

Paragraph (4) allows for a custodian, including an owner or interest holder, to take 
custody of the property. Authorized private persons may take custody of the property as 
well as government agencies. Often, the person most familiar with the property and most 
willing and able to manage it is the owner, an interest holder, or an agent for one of them. 
Custodianship agreements with private custodians may also be done on a contract basis for 
the state. Agreements may be made on a specific case, on a particular class of assets (e.g. 
vehicles) or on an across-the-board basis. Custodianship agreements greatly reduce and 
simplify tile role of law enforcement officers in property maintenance, prevent unnecessary 
deprivations of property in the event that the owner prevails, and reduce judicial and 
administrative time and anxiety expended over property management and liability issues. 
Without these statutory additions, seizures of ongoing businesses and seizures of wasting 
assets would have to be done through cumbersome and expensive procedures to the 
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detriment of all concerned. 

Subsection (d) requires a prompt written inventory and estimate of value, for the 
protection of both owners and the government from misunderstandings or false claims. 
The estimate here is not an appraisal and contemplates no expertise beyond that of the 
seizing agent. The resulting figures are subject to substantial revision, but are a necessary 
starting point for attorneys and the court. 

Subsection (e) gives broad judicial authority to order property sold, lease.d, rented 
or operated pending forfeiture. It allows an !nterest holder whose ability to collect is in 
jeopardy to salvage all that is possible from the situation. Major criminal defendants with 
substantial assets often rely on illicit income to make payments on vehicles, mortgages, etc. 
When this income stops, due to arrest, flight or civil suit, creditors face a scramble for 
available assets. This provision provides a mechanism for all parties to address such 
situations. 

Subsection (e) allows the court to sell property seized for a forfeiture but not yet the 
subject of a judgment to satisfy a specified interest of any interest holder. However, the 
interest hol~er must 1) have properly filed a claim, or 2) have an interest stipulated as 
exempt frorn forfeiture. The section contemplates that the interest holder, or a person 
designated by the court, would then dispose of the property by commercially 
reasonable/public sale. The proceeds would be first applied to expenses incurred in 
connection with the sale and then applied to satisfy exempt interests in the order of their 
priority. If there are any proceeds left over, after satisfying interest holdeJ;'s' interests, the 
excess proceeds, i.e. the owner's equity, would be returned to the court. This will assure 
timely foreclosures and prevent waste while protecting owner's equity for the owner or the 
state. 
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§ 8. 

2 

COMMENCEMENT OF FORFEITURE PROCEEDINGS, PROPERTY RELEASE REQUIREMENTS • 

(a) Forfeiture proceedings shall be commenced as follows: 

3 (1) If the attorney for the state fails to initiate forfeiture proceedings by notice of 

4 pending forfeiture within ninety days against property seized for forfeiture or if the state 

5 fails to pursue forfeiture of the property upon which a proper claim has been timely filed 

6 by filing a judicial forfeiture proceeding within ninety days after notice of pending 

7 forfeiture, the property shall be released on the request of an owner or interest holder to 

8 their custody, as custodian for the court, pending further proceedings pursuant to this 

9 [Act]. 

10 (2) If, after notice of [lending forfeiture, a claimant files a petition for recognition 

11 of exemption pursuant to section 9 of this [Act], the attorney for the state may delay filing 

12 its judicial forfeiture proceeding for a total of one hundred and eighty days after the notice .3 of pending forfeiture except that if a regulated interest holder timely files a proper petition 

14 documenting the complete nature and extent of their interest, including all of its 

15 contractual terms and its current status, the attorney for the state may delay filing a 

16 judicial forfeiture proceeding only if he provides each such petitioner with a written 

17 recognition of exemption within sixty days after the effective date of the notice of pending 

18 forfeiture, recognizing the interest of such petitioner to the extent of documented 

19 outstanding principal plus interest at the contract rate until paid. 

20 (3) Whenever notice of pending forfeiture or service of an in rem complaint or 

21 notice of a recognition of exemption and statement of nonexempt interests is required 

22 under this [Act], notice or service shall be given in accordance with one of the following: 

23 (i) If the owner's 01 interest bolder's name and current address are known, 

24 by either personal service by any person qualified to serve process or by any law .5 enforcement officer or by mailing a copy of the notice by certified mail, return 

26 receipt requested, to that address. 
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8 
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10 

11 

1~ 

13 

(ii) If the owner's or interest holder's name and address are required by law 

to be on record with the [appropriate reference, e.g. county recorder, secretary of 

state, the motor vehicle division] or another state or federal agency to perfect an 

interest in the property, and the owner's or interest holder's current address is not 

known, by mailing a copy of the notice by certified mail, return receipt requested, 

to any address of record with any of the described agencies. 

(iii) If the owner's or interest holder's address is not known and is not on 

record as provided in subparagraph (ii) of this paragraph, or the owner or interest 

holder's interest is not known, by publication in one issue of a newspaper of 

general circulation in the county in which the seizure occurred. 

(4) Notice is effective upon personal service, publication, or the mailing of a 

written notice, whichever is earlier, except that notice of pending forfeiture of real 

property is not effective until it is recorded. Notice of pending forfeiture shall include a 

14 description of the property, the date and place of seizure, the conduct giving rise to 

15 forfeiture or the violation of law alleged, and a summary of procedures and procedural 

16 rights applicable to the forfeiture action. 

17 (b) The attorney for the state may file, without a filing fee, a lien for the forfeiture of 

18 property upon the initiation of any civil or criminal proceeding relating to conduct giving rise to 

19 forfeiture under this [Act] or upon seizure for forfeiture. An attorney for the state may also file 

20 a forfeiture lien in this state in connection with a proceeding or seizure for forfeiture in any other 

21 state under a state or federal statute substantially silT'ilar to the relevant provisions of this [Act]. 

22 The filing constitutes notice to any person claiming an interest in the seized property or in 

23 property owned by the named person. 

24 (1) The lien notice shall set forth the following: 

25 

26 

(i) The name of the person and, in the discretion of the lienor, any alias, 

or the name of any corporation, partnership, trust, or other entity, including 
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nominees, that are owned entirely or in part, or controlled by the person. 

(ii) The description of the seized property or the criminal or civil 

3 proceeding that has been brought relating to conduct giving rise to forfeiture under 

4 this [Act], the amount claimed by the lienor, the name of the [reference to court] 

5 where the proceeding or action has been brought, and the case number of the 

6 proceeding or action if known at the time of filing. 

7 (2) A lien filed pursuant to this subsection applies to the described seized property 

8 or to one named person, any aliases, fictitious names, or other names, including the names 

9 of any corporation, partnership, trust, or other entity, owned entirely or in part, or 

10 controlled by the named person, and any interest in real property owned or controlled by 

11 the named person. A separate forfeiture lien shall be filed for each named person. 

12 (3) The notice of lien creates, upon filing, a lien in favor of the lienor as it relates 

to the seized property or the named person or related entities. The lien secures the 

amount of potential liability for civil judgment, and, if applicable, the fair market value 

15 of seized property relating to all proceedings under this fAct] enforcing the lien. The 

16 notice of forfeiture lien referred to in this subsection shall be filed in accordance with 

17 the provisions of the laws of this state relating to the type of property that is subject to 

18 the lien. The validity and priority of the forfeiture lien shall be determined in accordance 

19 with applicable law pertaining to liens. The lienor may amend or release, in whoie or 

20 in part, a lien filed under this subsection at any time by filing, without a filing fee, an 

21 amended lien in accordance with this subsection which identifies the lien amended. The 

22 lienor, as soon as practical after filing a lien, shall furnish to any person named in the lien 

23 a notice of the filing of the lien. Failure to furnish notice under this subsection shall not 

invalidate or otherwise affect the lien. 

(4) Upon entry of judgment in its favor, the state may proceed to execute on the 

26 lien as provided by law. 
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23 

24 
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(5) A trustee, constructive or otherwise, other than a trustee acting under a 

recorded subdivision trust agreement or a recorded deed of trust, who has notice that a 

notice of forfeiture lien, or a notice of pending forfeiture, or a civil forfeiture proceeding 

has been filed against the property or against any person or entity for whom the person 

holds title or appears as record owner, shall furnish within fifteen days, to the seizing 

agency or the attorney for the state all of the following information, unless all of the 

information is of record in the public records giving notice of liens on that type of 

property: 

(i) the name and address of each person or entity for whom the property 

is held; 

(ii) the description of all other property whose legal title is held for the 

benefit of the named person; 

(iii) a copy of the applicable trust agreement or other instrument, if any, 

under which the trustee or other person holds legal title or appears as record owner 

of the property. 

(6) A trustee with notice who knowingly fails to comply with the provisions of 

this subsection shall be guilty of violating such provision and may, upon conviction, be 

sentenced to imprisonment for not less than [two] nor more than [five] years, and shall 

be fined not less than [ten thousand dollars} per day for each day compliance was not 

made. 

(7) A trustee with notice who fails to comply with paragraph 5 of this subsection 

is subject to a civil penalty of [three hundred dollars] for each day of noncompliance. The 

court shall enter judgment ordering payment of [three hundred dollars] for each day of 

noncompliance from the effective date of the notice until the required information is 

furnished or the state executes its judgment lien under this section. 

(8) To the extent permitted by the Constitution of the United States, the duty to 
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comply with paragraph 5 of this subsection shall not be excused by any privilege or 

provision of law of this state or any other state or country which authorizes or directs that 

3 testimony or records required to be furnished pursuant to paragraph 5 of this subsection 

4 are privileged or confidential or otherwise may not be disclosed. 

5 (9) A trustee who furnishes information pursuant to paragraph 5 of this subsection 

6 is immune from civil liability for the release of the information. 

7 (10) An employee of the seizing agency or the attorney for the state who releases 

8 the infonnation obtained pursuant to paragraph 5 of this subsection, except in the proper 

9 discharge of official duties, is guilty of a [reference to state classification] misdemeanor. 

10 (11) If any infonnation furnished pursuant to paragraph 5 of this subsection is 

11 offered in evidence, the court may seal that portion of the record or may order that the 

12 infonnation be disclosed in a designated way. 

(12) A judgment or an order of payment entered pursuant to this section becomes 

a judgment lien against the property alleged to be subject to forfeiture. 

15 

• 
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ANALYSIS 

Section 8 specifies a time period in which the state must act to maintain a forfeiture 
action. Most current state statutes specify no time restrictions. These proposed time limits 
will require a much stricter standard than permitted under Due Process analysis. The Due 
Process limits were defined in United States v. Eight Thousand Eight Hundred and Fifty 
D..ollars ($8,850) in United States Currency, 461 U.S. 555 (1983). The Court applied a four­
factor test borrowed from Barkel' v. Wingo, 407 U.S. 514 (1972), turning on the length of 
the pre-hearing delay, the reasons for the delay, the claimant's assertion of the right to a 
judicial hearing and the prejudice caused to the claimant's case by the delay. Paragraph 
(1) of SUbsection (a) clarifies that failure to pursue forfeiture within the statutory time limit 
is not jurisdictional and therefore does not result in dismissal. Failure to pursue timely 
forfeiture results only in the release of the property pending further proceedings. Those 
proceedings may be within the case, if one has been filed, or may be a new case. The 
proceedings may be commenced at any time within the seven-year statute of limitations set 
in Section 19. 

Paragraph (2) of subsection (a) allows more time for the filing of a judicial action 
whenever a claimant seeks recognition of an exemption. This allows the parties to engage 
in informal discovery and arrive at a stipulation, if possible, under Section 9. The intent 
is to avoid unnecessary expense and judicial resources, especially in the many cases in 
which documentation of an exemption is inevitable but requires time for the interest holder 
to assemble the file. 

• 

Subparagraphs (i}-(iii) set forth the state's method of providing the notice of • 
pending forfeiture to owners/interest holders address or interest is not known or reasonably 
ascertainable. Even though it appears that all possible claimants have received personal 
notice, it is prudent to provide notice by publication as well to avoid any doubt about 
whether the judgment will bind all subsequent claimants. Paragraph (4) creates a general 
"mail box rule" for the effective date of notice and of other service of a complaint by the 
notice method. This conforms to the standard rules in civil practice. This is designed to 

. prevent different due dates for claims, stipulations, answers, motions, etc. By making a 
single mailing or publication the state may greatly simplify the timekeeping necessary to 
track multiple claims and/or stipulations. 

Subsection (b) allows the attorney for the state to file a lien for forfeiture of 
property upon the initiation of any proceeding under this Act. The lien secures the amount 
of potential liability for civil judgment and, if applicable, the fair market value of property 
seized for forfeiture. The filing of the lien constitutes notice to any person claiming an 
interest in the seized property or on property owned by the named person. The availability 
of this lien ha~ the effect of allowf!lg and therefore encouraging the government to leave 
property, particularly real property, in the hands of its owner during litigation. Subsection 
(b) (5) requires a trustee with notice of a forfeiture lien or action to provide the name and 
address of the person for whom the p.roperty is held and a copy of the trust agreement. 
Knowing failure to comply is made a criminal offense. 

Paragraphs (7)-(12) of subsection (b) create a civil enforcement mechanism. It is 
modeled loosely on Florida statutes designed to defeat the use of ofT-shore company • 
ownership to thwart investigation and forfeiture, § 607.325 Florida Statutes and § 620.192 
Florida Statutes as amended by Laws of 1988 Ch. 88-264. This provision is designed to 
p!erce the straw or front owner in order to determine who is the true owner of the 
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property. The duty of the trustee is to disclose the true owners. This section is not 
intended or suggested to be universally applicable, but will be useful in states in which land 
ownership through such devices is sufficiently common to justify this response. States on 
international borders, states in which criminal proceeds are being laundered, and states 
with attractive real estate investment potential should consider Florida's success in using 
this statute. This provision strips from the drug dealer or racketeer another barrier he 
erects to protect and hide his investments and his operating property. Under the civil 
sanction, if the information is not supplied, a civil penalty accrues daily. The penalty 
becomes a judgment lien against the property, so eventually the property comes under the 
lien amt:: ~mt and passes to the state. Legitimate com.mercial interest in keeping disclosures 
from becoming generally public are protected to that the court may preserve them where 
they are recognized by state law. 
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§ 9. RECOGNITION OF EXEMPTION. 

(a) The attorney for the state may make an opportunity to file a petition for recognition 

3 of exemption available in the following manner: 

4 (1) If the attorney for the state makes an opportunity to file a petition for 

5 recognition of exemption available, the attorney for the state shall so indicate in the notice 

6 of pending forfeiture described in subsection (a) of section 8 of this [Act]. 

7 (2) An owner of or an interest holder in the property may elect to file a claim 

8 within thirty days after the effective date of the notice of pending forfeiture or a petition 

9 for recognition of exemption with the attorney for the state within thirty days after the 

10 effective date of the notice, but no petition may be filed after a court action has been 

11 commenced by the state. The claim or petition shall comply with the requirements for 

12 claims in section 10 of this [Act]. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

(b) The following shall apply if one or more owners or interest holders timely petition 

for recognition of exemption: 

(1) The attorney for the state shall provide the seizing agency and the petitioning 

party with a written recognition of exemption and statement of nonexempt interests 

relating to any or all interests in the property in response to each petitioning party within 

one hundred and twenty days after the effective date of the notice of pending forfeiture. 

(2) An owner of or interest holder in any property declared nonexempt may file 

a claim as described in section 10 of this [Act] within thirty days after the effective date 

of the notice of the recognition of exemption and statement of nonexempt interests. 

(3) The attorney for the state may elect to proceed as provided herein for judicial 

forfeiture at any time. 

(4) If no petitioning party files a proper claim within thirty days after the effective 

date of notice of the recognition of exemption and statement of nonexempt interests, the 

recognition of exemption and statement of nonexempt interests becomes final, and the 
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attorney for the state shall proceed as provided in sections 15 and 16 of this [Act]. 

(5) If a judicial forfeiture proceeding follows a notice of pending forfeiture 

3 making an opportunity to file a petition for recognition of exemption available: 

4 (i) No duplicate or repetitive notice is required. If a proper claim has been 

5 timely filed pursuant to paragraph (2) of this subsection, the claim shall be 

6 detemlined in a judicial forfeiture proceeding after the commencement of such a 

7 proceeding under sections 12, 13 and 14 of this [Act]. 

8 (ii) The proposed recognition of exemption and statement of nonexempt 

9 interests responsive to all petitioning parties who subsequently filed claims are 

10 void and will be regarded as rejected offers to compromise. 

11 (c) If no proper petition for recognition of exemption or proper claim is timely filed, the 

12 attorney for the state shall proceed as provided in sections 15 and 16 of this [Act]. 

• 
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ANALYSIS 

Section 9 allows the attorney for the state to make an opportunity for recognition 
of exemption from forfeiture available to owners of and interest holders in property seized 
for forfeiture. An owner or interest holder may elect to either file a claim against the 
property or a petition for recognition of exemption of the property. Subsection (b) sets 
forth the procedure and time limitations if, in fact, an owner or interest holder timely 
petitions for recognition of exemption. Early informal recognition of exemption will anow 
rapid exit from forfeiture actions for commercial interests, saving them expenses and 
eliminating uncertainty over their exemption as early as possible. Financial institutions 
benefit from this provision by being able to eliminate referrals of forfeiture matters to 
outside counsel. When property that the financial institution has an interest in is seized for 
forfeiture an in-house clerk routinely responds, saving time and expense. The rare 
complex case may be referred, if necessary. 

Subsection (c) provides the procedure ifno proper petitions for exemption are timely 
filed. 
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§ 10. CIAIMs. 

(a) Only an owner of or interest holder in property seized for forfeiture may file a claim, 

3 and shall do so in the manner provided in this section. The claim shaH be mailed to the seizing 

4 agency and to the attorney for the state by certified mail, return receipt requested, within thirty 

5 days after the effective date of notice of pending forfeiture. No extension of time for the filing 

6 of a claim shall be granted. 

7 (b) The claim and all supporting documents shall be in affidavit form, signed by the 

8 claimant under oath, and sworn to by the affiant before one who has authority to administer the 

9 oath, under penalty of perjury or false swearing and shall set forth all of the following: 

10 (1) The caption of the proceedings and identifying number, if any, as set forth on 

11 the notice of pending forfeiture or complaint, the name of the claimant, and the name of the 

12 attorney for the state who authorized the notice of pending forfeiture or complaint. 

(2) The address where the claimant will accept mail. 

(3) The nature and extent of the claimant's interest in the property. 

15 (4) The date, the identity of the transferor, and the circumstances of the claimant's 

16 acquisition of the interest in the property. 

17 (5) The specific provision of this [Act] relied on in asserting that the property is 

18 not subject to forfeiture. 

19 (6) All essential facts supporting each assertion. 

20 (7) The specific relief sought. 

21 

• 
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ANALYSIS 

Section 10 sets forth how an owner of or interest holder in property seized for 
forfeiture files a claim to assert an interest in property. Subsection (a) states that the 
claims must be delivered or mailed to the seizing agency and to the attorney for the state. 
The claim must be signed by the owner or interest holder under penalty of perjury and 
must set forth the items listed in paragraphs (b) (1)-(7). An unverified claim is not 
sufficient. United States v. Fifteen Thousand Five Hundred Dollars ($15,500.00) United 
St~Currency, 558 F.2d 1359, 1360 (9th Cir. 1977); accord, United States v. One 1978 
Piper Navajo PA-31 Aircraft, 748 F.2d 316 (5th Cir. 1984); United States v. U.S. Currency 
Amounting to Sum of Thirty Thousand Eight Hundred Dollars ($30,800.00), 555 F. Supp. 
280, 283 (E.D.N.Y.), atrd mem., 742 F.2d 1444 (2nd Cir. 1983). 

The failure of the claimant to comply with Section 10 is not a failure that can be 
cured by subsequent discovery mechanisms. The claim is necessary to alert the government 
that a person with standing asserts an interest. Failure to file a claim triggers an 
application for an order of forfeiture under Sections 15 and 16. A timely filed claim forces 
the government to proceed with judicial action, either in nm or in personam or both . 
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§ 11. JUDICIAL PROCEEDINGS GENERALLY • 

(a) A judicial forfeiture proceeding under this [Act] is subject to the provisions of this 

section. 

(b) The court, on application of the attorney for the state, may enter any restraining order 

or injunction, require the execution of satisfactory performance bonds, create receiverships, 

appoint conservators, custodians, appraisers, accountants, or trustees, or take any other action to 

seize, secure, maintain, or preserve the availability of property subject to forfeiture under this 

[Act], including a writ of attachment or a warrant for its seizure, whether before or after the filing 

of a notice of pending forfeiture or complaint. 

(c) If property is seized for forfeiture or a forfeiture lien is filed without a previous 

judicial determination of probable cause or order of forfeiture or a hearing under subsection (c) 

of section 13 of this [Act], the court, on an application filed by an owner of or interest holder in 

the property within ten days after notice of its seizure for forfeiture or lien, or actual knowledge 

of it, whichever is earlier, and after complying with the requirements for claims in section 10 of 

this [Act], after five days notice to the attorney for the state, may issue an order to show cause 

to the seizing agency, for a hearing on the sale issue of whether probable cause for forfeiture of 

the property then exists. The hearing shall be held within thirty days of the order to show cause 

unless continued for good cause on motion of either party. If the court finds that there is no 

probable cause for forfeiture of the property, or if the state elects not to contest the issue, the 

property shall be released to the custody of the applicant, as custodian for the court, or from the 

lien pending the outcome of a judicial proceeding pursuant to this [Act]. If the court finds that 

probable cause for the forfeiture of the property exists, the court shall not order the property 

released. 

(d) All applications filed within the ten day period prescribed by subsection (c) of this 

section shall be consolidated for a single hearing relating to each applicant's interest in the 

property seized for forfeiture. 
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(e) A person charged with a criminal offense may apply at any time before final judgment 

to the court where the forfeiture proceeding is pending for the release of property seized for 

3 forfeiture, that is necessary for the defense of the person's criminal charge. The application shall 

4 satisfy the requirements under subsection (b) of section 10. The court shall hold a probable cause 

5 hearing if the applicant establishes that: 

6 (1) He has not had an opportunity to participate in a previous adversarial judicial 

7 determination of probable cause. 

S (2) He has no access to other monies adequate for the payment of criminal 

9 defense counsel. 

10 (3) The interest in property to be released is not subject to any claim other than 

11 the forfeiture. 

12 (f) If the court finds that there is no probable cause for forfeiture of the property, the 

13 court shall order the property released pursuant to subsection (c) of this section. If the state does 

14 not contest the hearing, the court may release a reasonable amount of property for the payment 

15 of the applicant's criminal defense costs. Property that has been released by the court and that 

16 has been paid for criminal defense services actually rendered is exempt under this [Act]. 

17 (g) A defendant convicted in any criminal proceeding is precluded from later denying the 

18 essential allegations of the criminal offense of which the defendant was convicted in any 

19 proceeding pursuant to this section. For the purposes of this section, a conviction results from 

20 a verdict or plea of guilty, including a plea of [reference to other available pleas, e.g. no contest, 

21 nolo contendere]. 

22 (h) In any proceeding under this [Act], if a claim is based on an exemption provided for 

23 in this [Act], the burden of proving the existence of the exemption is on the claimant, and it is 

24 

25 

26 

not necessary for the state to negate the exemption in any application or complaint. 

(i) In hearings and determinations pursuant to this section, the court may receive and 
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consider, in making any determination of probable cause or reasonable cause, all evidence 

admissible in determining probable cause at a preliminary hearing or by a judge pursuant to [state 

statute or mle relating to search warrants] together with inferences therefrom. 

G) The fact that money or a negotiable instrument was found in close proximity to 

contraband or an instrumentality of conduct giving rise to forfeiture shall give rise to the 

rebuttable presumption that the money or negotiable instrument was the proceeds of conduct 

giving rise to forfeiture or was used or intendd to be used to facilitate the conduct. 

(k) There shall be a rebuttable presumption that any property of a person is subject to 

forfeiture under this [Act] if the state establishes, by the standard of proof applicable to that 

proceeding, all of the following: 

(1) that the person has engaged in conduct giving rise to forfeiture; 

(2) that the property was acquired by the person during that period of the conduct 

giving rise to forfeiture or within a reasonable time after that period; 

(3) that there was no likely source for the property other than the conduct giving 

rise to forfeiture. 

(1) A finding that property is the proceeds of conduct giving rise to forfeiture does not 

require proof that the property is the proceeds of any particular exchange or transaction. 

(m) A person who acquires any property subject to forfeiture is a constructive trustee of 

the property, and its fruits, for the benefit of the state, to the extent that their interest is not 

exempt from forfeiture. If property subject to forfeiture has been commingled with other 

property, the court shall order the forfeiture of the mingled property and of any fruits of the 

mingled property, to the extent of the property subject to forfeiture, unless an owner or interest 

holder proves that specified property does not contain property subject to forfeiture, or that their 

interest in specified property is exempt from forfeiture. 

(n) All property declared forfeited under this [Act] vests in this state on the commission 

of the conduct giving rise to forfeiture together with the proceeds of the property after that time. 
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Any such property or proceeds subsequently transferred to any person remain subject to forfeiture 

and thereafter shall be ordered forfeited unless the transferee claims and establishes in a hearing 

under the provisions of the [Act] that the transferee acquired the property in good faith, for value, 

4 and was not knowingly taking part in an illegal transaction, and that the transferee's interest is 

5 exempt under section 5 of this [Act]. 

6 (0) An acquittal or dismissal in a criminal proceeding shall not preclude civil proceedings 

7 under this [Act]. 

8 (P) For good cause shown, on motion by the attorney for the state, the court may stay 

9 discovery against the criminal defendant and against the state in civil forfeiture proceedings 

10 

11 

12 

13 

14 

during a criminal trial for a related criminal indictment or infornlation alleging the same conduct, 

after making provision to prevent loss to any party resulting from the delay. Such a state shall 

not be available pending an appeal. 

(q) Except as otherwise provided by this [Act], all proceedings hereunder shall be 

governed by the Rules of Civil Procedure. 

15 (r) An action pursuant to this [Act] shall be consolidated with any other action or 

16 proceeding pursuant to this [Act] or to [reference to foreclosure and/or trustee sale proceedings] 

17 relating to the same property on motion of the attorney for the state, and may be consolidated on 

18 motion of an owner or interest holder. 

19 
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ANALYSIS 

This section refers to general procedures in judicial forfeiture proceedings that are 
applicable to both in rem and in personam actions. 

Subsection (b) details procedures that may be ordered by the court to preserve the 
value of the property. The court may enter its orders at any time, whether before or after 
the seizure, to seize, secure, maintain, or preserve the property or the availability of 
property subject to seizure. 

Subsection (c) creates a new and additional probable cause hearing that may be 
demanded by a claimant on five days notice. A quick probable cause hearing is not 
required by Due Process and is not supplied by federal law. A delay of 18 months between 
seizure and hearing was approved by the U.S. Supreme Court in United States v. Eight 
Thousand Eight Hundred and Fifty Dollars ($8,850) in U.S. Currency, 461 U.S. 555 (1983). 
Substantially longer delays have been approved in Circuit Court decisions. The purpose 
of this statutorily created hearing is to correct manifest error immediately. If no probable 
cause is found, the property is to be released to the custody of the applicant pending the 
outcome of forfeiture proceedings. 

Either an owner or an interest holder may apply for this hearing. They can apply 
for this hearing within 10 days of the notice of seizure for forfeiture or lien or knowledge 
of the seizure or lien. The only issue at this hearing is whether probable cause exists for 
the forfeiture. Issues as to exemptions, defenses, or the manner of seizure are not relevant. 
This parallels other probable cause hearings such as grand jury proceedings or preliminary 
hearing proceedings. If no probable cause is found to exist, the property must be released 
to the custody of the applicant, or the property shall be released from the forfeiture lien. 
The release does not deprive the court of jurisdiction. 

Subsection (d) provides that all the applicants' interests in property must be 
consolidated for a single hearing. This is designed to protect against multiple hearings 
arising from the same seizure for forfeiture or forfeiture lien. Otherwise, a set of claimants 
could stagger their requests for hearings and force the state to show probable cause in each 
of many successive hearings. 

Subsection (e) ,allows the release of property under certain circumstances for 
payment of defense attorney's fees. It exempts property released from its seizure from 
forfeiture under these provisions. Therefore, a defense attorney who accepts payment after 
prevailing at the hearing provided for in this section and who provides services in exchange 
for value is not in jeopardy of having their payment recaptured from them by the 
government. These provisions are responses to the U.S. Supreme Court's holding in Caplin 
and Drysdale, which allowed the recapture of already expended funds, holding recapture 
is appropriate when the recipient had notice that the funds were subject to forfeiture. 

It is not necessary that the criminal charge be related to the forfeiture proceedings. 
The criminal charge could be any criminal charge. The right to counsel in crimina! 
proceedings is the right to counsel t,' any criminal proceeding, not just related criminal 
proceedings. The applicant must make an application by complying with the requirements 
for claims. 
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The hearing is divided into two stages. The first stage requires the applicant to 
establish he has had no previous adversarial judicial determination of probable cause, that • 
he has no access to other sources of f.>~ds, and that the property is not subject to the claim 
of another, e.g., the bank he allegedly robbed. 

If there has been a non-adversarial finding of probable cause, the person may still 
apply for a hearing. For example, if a seizure warrant had been issued based upon 
probable cause, the applicant could request a he~ring under subsection (e) as the finding 
of probable cause for the seizure warrant was nonadversarial. It is only when the applicant 
has already bad an adversarial determination of probable cause that the applicant cannot 
move for release of funds under this subsection. 

If the applicant, does not establish these three preliminary elements, there is no 
hearing on probable cause and the property is not releasable. If the applicant does 
establish the preliminary elements, the second stage of the procedure is triggered, which is 
the probable cause hearing. If no probable cause is found, property can be released to pay 
for legal services. Under subsection (f), once the property is released and has been paid for 
legal services actually rendered, that property is not later forfeitable even if the state can 
subsequently establish probable cause for the property's forfeiture, i.e. that it was the 
proceeds of drug offenses. 

Subsection (g), preclusion, is borrowed from 18 U.S.C. § 1964 (D), but adds the 
victim estoppel provision of 18 U.S.C. § 3580 (e). See Emich Motors Corp. v. General 
Motors CQ..Ql£, 340 U.S. 558, 568 (1951). Orders short of conviction ~ay also have a 
collateral estoppel effect. .rru:kIane Hosiery Co. v. Shore, 439 U.S. 322 (1979). 

Subsection (b) clarifies that the state need not negate exemptions in its applications 
or complaints. 

Subsection (i) states that the court may receive and consider all evidence generally 
admissable in such situations in making any determinations of probable cause. This 
includes hearsay, United States v. One 56-Foot Motor Yacht named the Tabuna, 702 F.2d 
1276 (9th Cir. 1983). 

Subsection (j) allows the court to presume that any money found in close proximity 
to contraband, or instrumentalities of conduct giving rise to forfeiture was proceeds of the 
conduct or was used or Intended to be used to facilitate the conduct giving rise to 
forfeiture. The inference is found itl case law and is codified in various state statutes, such 
as Arizona's A.R.S. § 13-4305 (B). 

Subsection (k) creates a rebuttable presumption based on common sense and 
economic analysis. If, for example, a drug dealer traffid\.S in cocaine between 1988 and 
1990 and acquires an expensive residence, a lUXUry car and top of the line speedboat during 
that same period of time, it is presumed that these acquired items have been purchased 
with drug proceeds if, and only if, there was no other likely source of income. The statute 
provides that if the state establishes by the standard of proof applicable to that proceeding 
that 1) the person has engaged in conduct giving rise to forfeiture (most frequently drug 

• 

dealing), 2) the property was acquired by the person during or soon after the conduct • 
giving rise to forfeiture, and 3) there was no likely source for the property other than the 
conduct, then a rebuttable presumption exists for forfeiture of the property. This is 
patterned on 21 U.S.C. § 853 (d), the federal Continuing Criminal Enterprise statute. It 
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is significant that the federal provision is a criminal prov;sion where the government's 
proof is beyond a reasonable doubt. This model statute is a civil proceeding. 

Subsection (I) codifies the case law that states that tracing proceeds to conduct giving 
rise to forfeiture is sufficient without tracing to a specific transaction. United States y. 
$4,255,000, 762 F 2d 895 (11th Cir. 1985). 

Subsection (m) imposes a constructive trust on property subject to forfeiture, and 
draws the consequence in the context of tracing. The same analogy was made with the 
same result in a drug proceeds forfeiture case, .United StateLv. Banco Cafetero Panama, 
797 F. 2d 1154 (2d Cir. 1986.) The constructive trust is a feature of the civil racI{.eteering 
statutes of Arizona, A.R.S. § 13-2314 (E). The constructive trustee provision is designed 
to recapture forfeitable property which will be disruptive of legitimate commercial 
transactions. For example, an arsonist uses arson proceeds to purchase a car from a 
legitimate dealership. He also buys a mink coat which he gives to his wife. Both the car 
dealership and the wife are constructive trustees; however, the car dealership is exempt 
under Section 5. The wife's interest is not exempt because she did not give fair market 
value for the mink. It does no economic injustice to retrieve "gifts," but if fair market 
value wa~ ~xchanged for an item it would be too disruptive to retrieve criminal proceeds 
in the hands of third parties. In such a case, the arsonist is liable to repay the value of the 
sold item, which is accomplished through the substitute asset provision of Section 14. 

Subsection (n) vests all property declared forfeited to the state at the time of the 
commission of the conduct giving rise to forfeiture. This is known as the "relation back 
doctrine " because the government's title relates back to the time of the offense. It is 
consistently applied in federal law, United States 1'. Stowell., 133 U.S. 1 (1890) (collecting 
cases), United States v. $5,644,540 in United States Curren~, 799 F 2d 1357 (9th Cir. 1986), 
and has been added to federal and state statutes. 21 U.S.C. § 881 (h) (added by Pub. L. 
98-473, 1984). As the forfeiture analysis is a commercial analysis, the interests of good 
faith purchasers for value are exempted from forfeiture. Interest holders are protected 
pursuant to Section 5. 

Subsection (0) states that an acquittal or dismissal in a criminal proceeding does not 
preclude civil proceedings under this act. The reason is based on the differences in the 
burden of proof as well as the difference in interests litigated in each forum. The prior 
acquittal of a defendant in a parallel criminal case does not bar his subsequent loss of 
property in a civil forfeiture case, since it is not a criminal case. United States Vo One 
Assortment of 89 Firearms, 104 S.Ct. 1099 (1984). 

Subsection (p) allows a stay of civil forfeiture proceedings. Stays are often sought 
by the government to prevent civil discovery of its criminal case and by th~ claimant to 
prevent civil discovery beyond the shelter of the Fifth Amendment that is provided in the 
claimant's criminal prosecution. This provision does not require a complete stay of civil 
proc~edjngs; partial stays often meet all par-ties needs better than complete stays. 
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Subsection (q) directs that the rules of civil procedure apply to all proceedings under 
this Act unless a different procedure is provided for. In nm procedures and a desire for • 
expedition are two primary causes of needed variances from the usual rules of civil 
procedure. 

Subsection (r) allows for consolidation of various forfeiture actions by an owner or 
interest holder and by the state. 
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§ 12. I.N REM PROCEEDINGS. 

(a) A juqicial in rem forfeiture proceeding brought by the attorney for the state pursuant 

to a notice of pending forfeiture or verified complaint for forfeiture is also subject to the 

provisions of this section. If a forfeiture is authorized by this [Act], it shall be ordered by the 

court in the in rem action. 

(b) An action in rem may be brought by the attorney for the state in addition to, or in 

lieu of, civil in personam forfeiture procedures. The state may serve the complaint in the manner 

provided by subsection (3) of section 8 of this [Act], or as provided by the rules of civil 

procedure. 

(c) Only an owner of or an interest holder in the property who has timely filed a proper 

claim may file an answer in an action in rem. For the purposes of this section, an owner of or 

interest holder in property who has filed a claim and answer shall be referred to as a claimant. 

(d) The answer shall be signed by the owner or interest holder under penalty of false 

swearing and shall be in accordance with [rule of civil procedure on answers] and shall also set 

forth all of the following: 

(1) the caption of the proceedings and identifying number, if any, as set forth on 

the notice of pending forfeiture or complaint and the name of the claimant; 

(2) the address where the claimant will accept mail; 

(3) the nature and extent of the claimant's interest in the property; 

(4) the date, the identity of the transferor, and the circumstances of the claimant's 

acquisition of the interest in the property; 

(5) the specific provision of this [Act] relied on in asserting that it is not subject 

to forfeiture; 

(6) all essential facts supporting each assertion; 

(7) the specific relief sought. 
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(e) TIle answer shaH be filed within twenty days after service of the civil in rem 

complaint and shall be accompanied by a bond to the court in the amount of ten percent of the 

3 estimated value of the property as alleged in the complaint, or twenty-five hundred dollars, 

4 whichever is greater. In no case shall the amount of the bond be greater than two hundred fifty 

5 thousand dollars. Sureties shall be approved by the court upon condition that in the case of 

6 forfeiture the claimant shall pay all costs and expenses of the proceedings as provided in section 

7 15 of this [Act]. In lieu of a cost bond, a claimant may under penalty of false swearing move 

8 the court to proceed in forma pauperis. Any funds received by the [sheriff, court] as cost bonds 

9 shall be placed in an interest-bearing account pending final disposition of the case. 

10 (f) The state and any claimant who has timely answered the complaint may, at the time 

11 of filing its pleadings, or at any other time not less than thirty days prior to the hearing, serve 

12 discovery requests on any other party, the answers or response to which shall be due within 

13 

14 

twenty days of service. Discovery may include deposition of any person at any time after the 

expiration of fifteen days after the filing and service of the complaint. Any party may move for 

15 a summary judgment at any time after an answer or responsive pleading is served and not less 

16 than thirty days prior to the hearing. 

17 (g) The issue shall be determined by the court alone, and the hearing on the claim shall 

18 be held within sixty days after service of the petition unless continued for good cause. The 

19 attorney for the state shall have the initial burden of showing the existence of probable cause for 

20 forfeiture of the property. If the state shows probable cause, the claimant has the burden of 

21 showing by a preponderance of the evidence that the claimant has an interest in the property 

22 which is not subject for forfeiture. 

23 (h) If the attorney for the state fails to show the existence of probable cause for 

24 forfeiture, or a claimant establishes by a preponderance of the evidence that the claimant has an 

25 

26 

interest that is exempt under the provisions of section 5 of this [Act], the court shall order the 

interest in the property returned or conveyed to the claimant. The court shall order all other 
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property forfeited to this state and conduct further proceedings pursuant to the provisions of 

section 15 and 16 of this [Act]. 
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ANALYSIS 

Subsections (a) and (b) state that if a forfeiture is authorized by law, it must be 
ordered by a court on an action in rm1 brought by the state. The in nm action may be 
brought in addition to or in lieu of in ~QllilDl civil forfeiture procedures. The state 
brings the action pursuant to a notice of pending forfeiture or a verified complaint. 

Subsection (c) allows only an owner of or an interest holder in the property to file 
an answer asserting a claim against the property in an in nml action. Subsection (c) 
interfaces with the definition of owner ill section 1. If interests are required to be recorded, 
then only those interests that are in compliance with the recording statutes can be asserted 
in forfeiture actions. No protection is given to hidden ownerships for it would only 

. encourage racketeers to put assets in the names of others and disguise their ownership 
interests. Section (c) also interfaces with the definition of interest holder in Section 1 in 
that only those interests which would be perfected as against a bona fide purchaser can be 
asserted in forfeiture actions. 

Subsection (d) sets forth what the owner or interest holder's answer must contain. 
It requires that the answer be signed by the owner or interest holder under penalty of 
perjury to discourage frivolous claims. It requires the answer to bear the caption of the 
proceedings to avoid different answer on the same property being assigned separate case 
numbers and separate judges. It requires the answer to bear the caption of the proceedings 
to avoid different answers on the same property being assigned separate case numbers and 
separate judges. It requires the owner or interest holder to state the nature and extent of 
their acquisition of the interest in the property, the date and circumstances of their 
acquisition of the interest in the property, and the precise relief sought. This is based on 
Rule C(6) of the Supplemental Rules for Certain Admiralty and Maritime Claims (28 
U.S.C. Appendix F.R.C.P.). 

Subsection (e) states that the an~wer must be filed with the court within 20 days 
after service of the civil in rem. complaint, the common requirement of rules of civil 
procedure. Subsection (e) also requires that a cost bond must accompany the answer in 
case the claimant is ordered to pay costs and expenses of the proceeding. Funds received 
will be placed in an interest bearing account pending final disposition of the case. The 
hearing must be held by the court without a jury within 60 days after service of the 
complaint, unless continued for good cause, under subsection (g). Cost bonds are required 
federally. See 21 C.F.R. § 1316.76. The concept of requiring civil litigants to place bonds 
to secure their litigaUon rights is a common one. Losing civil litigants must, for example, 
post a supersedeas bond in order to appeal. In lieu of a cost bond, a claimant may file an 
in pauperis bond. 

Subsection (1) makes several procedural adjustments that are necessary because of 
the in nm. nature of the proceeding and because of the short time available before the 60 
day hearing. 

As acknowledged in subsections (g) and (h), forfeiture hearings consist of two 
portions. The state has the burden of going forward, and must show probable cause for 

• 

• 

forfeiture. If, and only if, the state succeeds in doing so, the burden of proof shifts to the • 
claimant. The claimant must show, by a preponderance of the evidence, that his interest 
is not subject to forfeiture. This arrangement has been used federally for 200 years. The 
probable cause portion applies only in forfeitures which are in~. In all in personam 
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forfeitures, the burden is on the state to establish its case by a preponderance of the 
evidence. 

Subsection (h) requires the court to order the seized property to be returned to the 
claimant if the state does not show the existence of probable cause or if the claimant 
establishes that his interest is exempt from forfeiture. 
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§ 13. IN PERSONAM PROCEEDINGS. 

(a) (1) A judicial in personam forfeiture proceeding brought by the attorney for the state 

pursuant to an in personam civil action alleging conduct giving rise to forfeiture is also 

subject to the provisions of this section. If a forfeiture is authorized by this [Act], it shall 

be ordered by the court in the in personam action. This action shall be in addition to or 

in lieu of in rem forfeiture procedures. 

(2) In any proceeding pursuant to this section, the court, on application of the 

attorney for the state, may enter any order authorized by section 11 of this [Act]. 

(b) The court may issue a temporary restraining order in an action under this section 

on application of the attorney for the state, without notice or an opportunity for a hearing, if the 

state demonstrates that: 

(1) there is probable cause to believe that in the event of a final judgment, the 

property involved would be subject to forfeiture under the provisions of this [Act]. 

(2) provision of notice would jeopardize the availability of the property for 

forfeiture. 

(c) Notice of the issuance of a temporary restraining order and an opportunity for a 

hearing shall be given to persons known to have an interest in the property. A hearing shall be 

held at the earliest possible date in accordance with [the applicable civil rule] and shall be limited 

to the issues of whether: 

(1) There is a probability that the state will prevail on the issue of forfeiture and 

that failure to enter the order will result in the property being destroyed, conveyed, 

alienated, encumbered, further encumbered, disposed of, purchased, received, removed 

from the jurisdiction of the court, concealed, or otherwise made unavailable for forfeiture. 

(2) The need to preserve the availability of property through the entry of the 

requested order outweighs the hardship on any owner or interest holder against whom the 

order is to be entered. 

NationaL Drug Prosecution Center 79 

• 

• 

•• 



3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

• 

(d) On a detennination of liability of a person for conduct giving rise to forfeiture under 

this [Act], the court shall enter a judgment of forfeiture of the property found to be subject to 

forfeiture described in the complaint and shall also authorize the attorney for the state or his 

designee or any law enforcement officer to seize all property ordered forfeited which was not 

previously ~eized or is not then under seizure. Following the entry of an order declaring the 

property forfeited, the court, on application of the attorney for the state, may enter any 

appropriate order to protect the interest of the state in the property ordered forfeited. 

(e) Following the entry of an order of forfeiture under subsection (d) of this section, the 

attorney for the state may give notice of pending forfeiture, in the manner provided in section 8 

of this [Act], to all owners and interest holders who have not previously been given notice. 

(f) An owner of or interest holder in property that has been ordered forfeited and whose 

claim is not precluded may file a claim as described in section 10 of this [Act] within thirty days 

after initial notice of pending forfeiture or after notice under subsection (e) of this section, 

whichever is earlier. If the state does not recognize the claimed exemption, the attorney for the 

state shall file a complaint and the court shall hold the hearing and detemline the claim without 

a jury in the manner provided for in rem judicial forfeiture actions in section 12 of this [Act]. 

(g) In accordance with findings made at the hearing, the court may amend the order of 

forfeiture if it detennines that any claimant has established by a preponderance of the evidence 

that the claimant has an interest in the property and that the claimant's interest is exempt under 

the provision of section 5 of this [Act]. 

(h) Except as provided in subsection (c) of section 11 of this (Act], no person claiming 

an interest in property subject to forfeiture under this [Act] may intervene in a trial or appeal of 

a criminal action or in an in personam civil action involving the forfeiture of the property. 
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ANALYSIS 

Subsection (a) provides for civil in personam proceedings. Subsection (b) allows the 
state to obtain a temporary restraining order, without notice or an opportunity for a 
hearing, if the state demonstrates that 1) there is probable cause to believe that the 
property would be subject to forfeiture, and 2) notice of the temporary restraining order 
would jeopardize the availability of the property for forfeiture. The special statutory 
treatment of the temporary restraining order in this context arises from the 1984 
amendments to the federal Continuing Criminal Enterprise and RICO statutes. There is 
no need for the government to show irreparable injury. 

Subsection (c) requires that notice and opportunity for a hearing must be afforded 
to persons known to have an interest in the property once the restraining order is entered. 
The hearing must be held at the earliest possible date, and is limited to the issues of 
whether failure to enter the order will result in the property being destroyed, conveyed, 
encumbered, etc., and whether the need to preserve the availability of the property 
outweighs the hardship on any owner or interest holder. 

Under subsection (d), once the court determines the liability of a person for conduct 
giving rise to forfeiture, the court must enter judgment of forfeiture of the property and 
must a!so authorize the state to seize all property ordered forfeited which was not 
previously seized. The state can also obtain, by application to the court, any appropriate 
orders to protect the interest of the state in the property ordered forfeited. For eXRmple, 
if the property forfeited is out of state, the court can order the person fopnd to be liable 

• 

to deliver the property or a deed to the property to the state. • 

Subsections (e), (0 and (g) detail the procedures subsequent to the in personam 
finding of liability and order of forfeiture. Essentially, the judgment in personam relating 
to the defendant's interest is followed by an in .rem proceeding to deal with the potential 
interests of the rest of the world. The statute directs the state to give notice of pending 
forfeiture to all owners and interest holders who have not previously been given notice. It 
allowlS an owner or interest holder to file a claim to the property ordered forfeited if his 
claim is not precluded. If the claims are not resolved~ the attorney for the state shall 
proceed to file a forfeiture complaint, and the court shall hold a hearing to determine the 
claim without a jury. The court, in accordance with its findings at the hearing, may amend 
its order of forfeiture if the claimant establishes that he has an interest and that his interest 
is exempt from forfeiture. In the in personam proceeding, the only interests forfeited are 
those of persons who are liable for the conduct giving rise to forfeiture. The subsequent 
in urn. proceeding determines all third party rights. The third party is prevented from 
intervention by subsection (h), but need not wait for this proceeding to have his interest 
determined. The third party may move for a quick release hearing pursuant to section 
11, or the third party may apply for a stipulation of exemption pursuant to section 9. 

Subsection (h) provides that except as provided in section 11 no person claiming an 
interest in property subject to forfeiture may intervene in a trial or appeal of a criminal 
action or in an in personam civil action involving forfeiture of the property. 
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§ 14. SUBSTITUTED ASSETS AND SUPPLEMENTAL REMEDIES. 

(a) The court shall order the forfeiture of any other property of a claimant or in personam 

defendant, up to the value of that claimant's or defendant's property' found by the court to be 

subject to forfeiture under this [Act], if any of the claima.nt's or defendant's forfeitable property: 

(1) Cannot be located. 

(2) Has been transferred or conveyed to, sold to, or deposited with a third party. 

(3) Is beyond the jurisdiction of the court. 

(4) Has been substantially diminished in value while not in the actual physical 

custody of the court, the seizing agency, the attorney for the state, or their desjgnee. 

(5) Has been commingled with other property that cannot be divided without 

difficulty. 

(6) Is subject to any interest of another person which interest is exempt from 

forfeiture under this [Act]. 

(b) In addition to any other remedy provided for by law, if a forfeiture lien or notice of 

pending forfeiture has been filed and notice given pursuant to section 8 of this [Act], or if a 

complaint alleging conduct giving rise to forfeiture has been filed and notice given pursuant to 

such section 8 or [applicable rule of civil procedure], the attorney for the state may institute an 

action in [appropriate reference] court against any person with notice or actual knowledge who 

destroys, conveys, alienates, encumbers, further encumbers, disposes of, purchases, receives, 

removes from the jurisdiction of the court, conceals, or othervvise renders unavailable for 

forfeiture property alleged to be subject to forfeiture in the forfeiture lien, notice of pending 

forfeiture, or complaint. In such case, the court shall enter a final judgment in an amount equal 

to the value of the lien not to exceed the fair market value of the property, or, if the property is 

alleged to be subject to forfeiture, in an amount equal to the fair market value of the property, 

together with reasonable investigative expenses and attorney's fees. If a civil proceeding under 

this [Act] is pending in court, the action shall be heard by that court. 
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ANALYSIS 

Subsection (a) allows the court to order the forfeiture of any other property of a 
claimant or defendant up to the value of the property found by the court to be subject to 
forfeiture if any of the forfeited property cannot be located, has be'en transferred, conveyed 
or sold to a third party, is beyond the jurisdiction of the court, has been substantially 
diminished in value, has been commingled or is subject to an exempt interest. This 
provision is modeled on 21 U.S.C. § 853 (p) (Continuing Criminal Enterprise). Its intent 
is to provide a method of effectuating forfeitures in the face of avoidance methods used by 
today's SOI>histicated offenders. For example, assume a stolen car "chop shop" operator 
liens the real property on which his chop shop is located to insulate it from forfeiture. 
Under this section, a court could order the forfeiture of other property of the operator 
equal in value to the liened property. Or if the operator leased cutting and mechanical 
equipment in order to avoid the consequences of forfeiture, the court could order forfeiture 
of property of the operator equal in value to the leased equipment. Its net effect is the 
creation of a publicly enforced tort of using property to empower criminal enterprises, 
setting the measure of damages as the value of the property used for this purpose. 

Subsection (b) allows the state to institute an action, after notice, to recover 
judgment in an amount equal to the value of the forfeiture lien, or if there is no lien, in an 
amount not to exceed the fair market value of the property, together with reasonable 
investigative expenses and attorney fees, if, in fact, property subject to forfeiture is 
conveyed, alienated, disposed of, or otherwise rendered unavailable for forfeiture. 
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• ~ § 15. JUDICIAL DISPOSITION OF PROPERTY • 

(a) If no proper claims are timely filed in an action in rem, or if no proper answer is 

3 timely filed in response to a complaint, the attorney for the state may apply for an order of 

4 forfeiture and allocation of forfeited property pursuant to section 16 of this [Act]. Upon a 

5 determination by the court that the state's written application established the court's jurisdiction, 

6 the giving of proper notice, and facts sufficient to show probable cause for forfeiture, the court 

7 shall order the property forfeited to the state. 

8 (b) After final disposition of all claims timely filed in an action in rem, or after final 

9 judgment and disposition of all claims timely filed in an action in personam, the court shaH enter 

10 an order that the state has clear title to the forfeited property interest. Title to the forfeited 

11 property interest and its proceeds shall be deemed to have vested in the state on the commission 

12 of the conduct giving rise to the forfeiture under this [Act]. 

(c) If, in his discretion, the attorney for the state has recognized in writing that an interest 

holder has an interest that is exempt from forfeiture, the court, on application of the attorney for 

15 the state, may release or convey forfeited personal property to a regulated interest holder on all 

16 of the following conditions: 

17 (1) The interest holder has an interest which was acquired in the regular course 

18 of business as a regulated interest holder. 

19 (2) The amount of the interest holder's encumbrance is readily determinabh. 

20 and it has been reasonably established by proof made available by the attorney for the 

21 state to the court. 

22 (3) The encumbrance held by the interest holder seeking possession is the only 

23 interest exempted from forfeiture and the order forfeiting the property to the state 

transferred all of the rights of the owner prior to forfeiture, including rights to redemption, 

to the state. 

26 (4) After the court1s release or conveyance, the interest holder shall dispose of 
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the property by a .commercially reasonable public sale, and within ten days of disposition 

shall tender to the state the amount received at disposition less the amount of the interest 

3 holder's encumbrance and reasonable expense incurred by the interest holder in connection 

4 with the sale or disposal. For the purposes of this section "commercially reasonable" shall 

5 be a sale or disposal that would be commercially reasonable under [state equivalent of 

6 uniform commercial code definition]. 

7 (d) On order of the court forfeiting the subject property, the state may transfer good 

8 and sufficient title to any subsequent purchaser or transferee, and the title shall be recognized by 

9 all court, by this state, and by all agencies of and any political subdivision. Likewise on entry 

10 of judgment in favor of a person claiming an interest in the property that is subject to 

11 proceedings to forfeit property under this [Act], the court shall enter an order that the property 

12 

13 

14 

or interest in property shall be released or delivered promptly to that person free of liens and 

encumbrances under this [Act] and that the person's cost bond shall be discharged. 

(e) Upon motion by the attorney for the state, if it appears after a hearing that there 

15 was reasonable cause for the seizure for forfeiture or for the filing of the notice of pending 

16 forfeiture or complaint, the court shall cause a finding to entered that reasonable cause existed, 

17 or that any such action was taken under a reasonable good faith belief that it was proper, and the 

18 claimant is not entitIed to costs or damages, and the person or seizing ageney who made the 

19 seizure, and the attorney for the state, are not liable to suit or judgment on account of the seizure, 

20 suit or prosecution. 

21 (t) The court shall order a claimant who fails to establish that a substantial portion of 

22 the claimant's interest is exempt from forfeiture under section 4 of this [Act] to pay the 

23 reasonable costs and expenses of any claimant who established that his entire interest is exempt 

24 from forfeiture under section 4 of this [Act] and to pay the reasonable costs and expenses of the 

25 

26 

state for the investigation and prosecution of the matter, including reasonable attorney's fees, in 

connection with that claimant. 
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ANALYSIS 

Subsection (a) allows the attorney for the state to apply for an order of forfeiture 
and allocation of forfeited property if no claim or answer is timely filed in an in rem action 
or if no answer is filed in response to a complaint. The state's application must show 
jurisdiction, proper notice and sufficient facts to demonstrate probable cause for forfeiture, 
in order for the court to the property forfeited. to the state. 

Subsection (b) gives the state title to the forfeited property interest which vests with 
the state on the commission of the conduct giving rise to forfeiture. 

Subsection (c) creates a special disposal provision to accommodate regulated interest 
holders who would prefer to dispose of the asset themselves. This is often the case with 
banks and other lenders who have established auctions that may be superior to a sheriffs 
sale in some instances. 

Subsection (d) allows the state to transfer good and sufficient title to any subsequcnt 
purchasei' or transferee. This provision is extremely important to thc state because the 
ability to pass good title is critical to th~ price that the state will get for the property. 
Indeed, real property may not be saleable at all if the title insurance cannot be obtained., 

Subsection (e) protects the state from judgment in cases in which it had reasonable 
cause for the seizure or for the filing of the notice or complaint. In rem seizures inherently 
impact the interests of persons who are exempt, since the seizure of property is required 
for judicial jurisdiction and property often has exempt as well as non-exempt interest 
holders. Forfeiture cases are also particularly susceptible to failure of the evidence at the 
ultimate hearing because they become old waiting for the completing of the companion 
criminal case. Drug cases, especially, tend to grow weak with age due to the transient and 
unstable nature of the witnesses that are available to the government, and due to potential 
witnesses' fear and intimidation. 

Subsection (0 gives the court power to order a claimant who fails to establish that 
a substantial portion of his interest is exempt from forfeiture to pay reasonable costs 
incurred by the state or nay other claimant relating to disproving the claim, costs of 
1nvestigation and costs of prosecution, including attorneys' fees. 
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§ 16. ALLocATION OF FORFEITED PROPERTY; CREATION OF SPECIAL FUNDS. 

(a) When property is forfeited under this [Act] the attorney for the state may: 

(1) Upon agreement with the seizing agency, retain it for official use or transfer 

the custody or ownership of any forfeited property to any local, state, or federal agency. 

A decision to distribute the property is not subject to review. 

(2) Destroy or use for investigative purposes, any illegal or controlled substances 

or other contraband, upon the written approval of the attorney for the state, after not le~::; 

than twenty days after the seizure, provided that materials necessary as evidence shall be 

preserved. 

(3) Authorize a public or otherwise commercially reasonable sale of that which 

is not required by law to be destroyed and which is not harmful to the public. The 

proceeds of any sale and any monies forfeited or obtained by judgment or settlement 

under this section shall be deposited in the Special Asset Forfeiture Fund as established 

14 herein until disposed of pursuant to court order. 

15 (b) A Special Asset Forfeiture Fund is hereby established within the [appropriate fiscal 

16 depository]. All monies obtained pursuant to this [Act] shall be deposited in the fund. The 

17 attorney for the state shall ensure the equitable distribution of any forfeited property, or of monies 

18 in the fund created by this subsection, to the appropriate local, state, or federal law enforcement 

19 or prosecutorial agency so as to reflect generally the contribution of that agency's participation 

20 in any of the activity that led to the seizure or forfeiture of the property or deposit of monies 

21 

22 

23 

24 

25 

under thip subsection. The office of the [appropriate reference, e.g. attorney general, district 

attorney] shall administer expenditures from the fund. Moneys in the fund are appropriated on 

a continuing basis and are not subject to [state lapsing and related fiscal and appropriations 

restraints]. Moneys from the fund may not supplant other local, state, or federal funds. The fund 

is subject to public audit. Money in the fund shall be distributed in the following order of 

26 priority: 
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(1) For satisfaction of any exempt security interest or lien. 

(2) Thereafter, for payment of all proper expenses of the proceedings for forfeiture 

and disposition, including expenses of seizure, inventory, appraisal, maintenance of 

4 custody, pre~;ervation of availability, advertising, sale and court costs. 

5 (3) The remaining funds shall be distributed proportionally as described in this 

6 subsection. 

7 (c) The attorney for the state may require the appropriate administrative agency to take 

8 custody of the property and remove it for disposition in accordance with law, and to forward 

9 controlled substances to the United States Drug Enforcement Administration for disposition. 

10 

• 

• 
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ANALYSIS 

Paragraphs (1) - (3) of subsection (a) describe what the state can do with forfeited 
property. For example, the state can retain nt for official use, transfer it, sell it, or destroy 
it. The state can require another agency to take custody of the property and can dispose 
of it by sale. Subsection (b) provides for a special assets forfeiture fund into which all 
moneys obtained under this section must be deposited. The fund is subject to audit and 
must be distributed as follows: 1) to satisfy any lmrn! ~ security interest or lien, 2) for 
payment of expenses, and 3) the balance distributed proportionally for use by enforcement 
and prosecutorial agencies enforcing this Act. 

Return of income from forfeiture programs to law enforcement has become a major 
feature of federal "asset sharing," under which state and local agencies may obtain shares 
of federal forfeiture judgment resulting from cases the state and local officers worked on. 
Asset sharing has shown great potential for bringing agencies together ill cooperative 
projects and for drawing prosecutors and law enforcement officers together in closer 
relationships. The result has been better cases based on greater legal oversight. Needless 
to say, law enforcemen.t is in desperate need of reM.<urces for investigation and prosecution, 
especially in the drug field. A Wharton School of Economics study in 1986 showed that all 
U.S. drug enforcement expenditures by local, state and federal law enforcement, even 
including routine patrol expenses, amounted to about 1/10 of the annual income of the 
illegal U.S. drug industry. 
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§ 17. POWERS OF ENFORCEMENT PERSONNEL. 

(a) An attorney for the state may conduct an investigation of any conduct that gives rise 

to forfeiture under this "[Act]. The attorney for the state is authorized, before the commencement 

of any proceeding or action under this [Act], to subpoena witnesses, compel their attendance, 

examine them under oath, and require the production of documentary evidence for inspection, 

reproducing, or copying with the same powers and limitations and judicial oversight and 

enforcement and in the manner provided by this [ActJ and by [reference to state civil procedure 

or Fed. R. Civ. P. 45J t~xcept as provided by this section. Any person compelled to appear under 

a demand for oral testimony under this Section may be accompanied, represented, and advised 

by counsel. 

(b) The ~,xamination of all witnesses under this section shall be conducted by the attorney 

for the state before an officer authorized to administer oaths. The testimony shall be taken 

stenographically or by a sound recording device and shall be transcribed. The attorney for the 

state shall exclude from the place where the examination is held all persons except the person 

being examined, his counsel, the officer before whom the testimony is to be taken, law 

enforcement officials, and any stenographer taking such testimony. Prior to oral examination, the 

person shall be advised of his right to refuse to answer any questions on the basis of the privilege 

against self-incrimination. The examination shall be conducted in a manner consistent with the 

[reference to general statute or court rules dealing with the taking of depositions, e.g. Fed. R. Civ. 

P.26(b)]. 

(c) Except as otherwise provided in this section, no documentary material, or transcripts, 

or oral testimony, or copies of it, in the possession of the attorney for the state shall be available, 

prior to the filing of a civil or criminal proceeding or action relating to it, for examination by any 

individual other than a law enforcement official or agent of such official without the consent of 

the person who produced the material or trariscrfpts. .-. 

(d) No person shall, with intent to avoid, evade, prevent, or obstruct compliance in whole 
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or in part by any person with any duly served subpoena of the attorney for the state under this 

section, knowingly remove from any place, conceal, withhold, destroy, mutilate, alter, or by any 

other means falsify any documentary material that is the subject of a subpoena. A violation of 

this subsection is [appropriate existing criminal classification]. The attorney for the state shall 

5 investigate and prosecute sllspected violations of this subsection. 

6 (e) Acts or omissions by the attorneys for the state in the course of their duties in the 

7 enforcement of any of the provisions of this [Act], including provision of any legal services prior 

8 to charging, complaint or seizure, are prosecutorial and shall not subject the attorneys or their 

9 principals to civil liability. 

10 
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ANALYSIS 

Section 17 is intended to provide prosecutors with powers to investigate illegal 
industries comparable to those of, e.g., state regulatory agencies' powers to investigate 
regulated industries, etc. One of the most bitter ironies of civil remedies enforcement is 
that prosecutors do not have the necessary fact-finding powers at their disposal to deal 
with the illegal drug industry when dozens of regulatory boards and commissions have 
these powers at their disposal to deal with all aspects of legal industries from cosmetology 
licenses to utility rates. 
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§ 18. IMMUNITY ORDERS. 1 

2 (a) If a person is or may be called to produce evidence at a deposition, hearing or trial 

3 under this [Act] or at an investigation brought by the attorney for the state under section 17, the 

4 [appropriate court] for the [appropriate judicial district] in which the deposition, hearing, trial, or 

5 investigation is or may be held shall, upon certification in writing of a request of the 

6 [prosecutorial authority] for the [judicial district], issue an order, ex parte or after a hearing, 

7 requiring the person to produce evidence, notwithstanding that person's refusal to do so on the 

8 basis of the privilege against self-incrimination. 

9 (b) The [prosecutorial authority] may certify in writing a request for an ex parte order 

10 under this section if in their judgment: 

11 (1) The production of the evidence may be necessary to the public interest; and 

12. 

13 

(2) The person has refused or is likely to refuse to produce evidence on the basis 

of their privilege against self-incrimination. 

14 (c) If a person refuses, on the basis of their privilege against self-incrimination, to 

15 produce evidence in any proceeding described in this [Act], and the presiding officer informs the 

16 person of an order issued under this section, the person may not refuse to comply with the order 

17 on the basis of their privilege against self-incrimination. If the person refuses to comply with 

18 the order, the person may be compelled or punished by the r appropriate court] issuing an order 

19 for civil or criminal contempt. 

20 (d) The production of evidence compelled by order issued under this section, and any 

21 information directly or indirectly derived from it, may be used against the person in a subsequent 

22 criminal case, except in a prosecution for perjury, false swearing, or an offense otherwise 

23 involving a failure to comply with the order. 

24 
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ANALYSIS 

This provIsion was proposed to assure that the appropriate law enforcement 
authorities would have adequate power to accomplish their lawful objectives. 

The immunity provided by this section is use immunity, under which the prosecution 
for an offense related to the testimony is possible. The prosecutor may not use the 
immunized testimony or evidence derived directly or indirectly from that testimony against 
the witness if the witness becomes a defendant in a later criminal trial. Kastigar v. United 
States, 406 U.S. 441, 453 (1972). This provision is modeled on 18 U.S.C. §§ 6001-6005, 
enacted as part of the Organized Crime Control Act of 1970, 84 Stat. 926, and the laws of 
a number of states. It is particularly helpful in investigations with both civil and criminal 
goals, as immunized testimony may be used in civil cases. United States v. Cappetto, 502 
F 2d 1351 (7th Cir. 1974), cert. denied, 420 U.S. 925 (1975) (civil RICO gambling context). 
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§ 19. STATUTE OF LIMITATIONS. 

A civil action under this [Act] shall be commenced within seven years after the last 

3 conduct giving rise to forfeiture or the cause of action become known or should have become 

4 known, excluding any time during which either the property or defendant is out of the state or 

5 in confinement, or during which criminal proceedings relating to the same conduct are pending. 

6 
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ANALYSIS 

This section sets the statute of limitations at seven years, consistent with a number 
of state civil racketeering statutes. The long time period is necessary because of the 
complexity and geographical diversity of modern criminal enterprises. The money 
laundering portion of such an investigation alone can take several years because of the 
difficulty and delay involved in assembling records from foreign countries. 
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1 § 20. SUMMARY FORFEITURE OF CONTROLLED SUBSTA:· ES. 

2 Controlled substances induded in [reference to state controlled substance provisions, e.g. 

3 Schedule I of the Unifonn Controlled Substances Act] which are contraband and any controlled 

4 substance whose owners are unknown are summarily forfeited to the state. The court may 

5 include in any judgment under this [Act] an order forfeiting any controlled substance involved 

6 in the offense to the extent of the defendant's interest. 

" I 
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ANALYSIS 

Section 20 allows for all controlled substances included in Schedule I of the Uniform 
Controlled Substances Act which are contraband and any controlled substances whose 
owners are unknown to be summarily forfeited to the state. It is a feature of UCSA and 
of federal law. 21 U.S.C. § 881 (0, (g) (1). 
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§ 21. BAR TO COLLAT.ERAL ACTION. 

No person claiming an interest in property subject to forfeiture may commence or 

maintain any action against the state concerning the validity of the alleged interest other than as 

provided in this [Act]. 
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ANALYSIS 

Section 21 states that no person claiming an interest in property subject to forfeiture 
may commence or maintain any action against the state concerning the validity of the 
alleged other than as provided in this section. It prevents procedural complexity created 
by potential claimants electing to file separate laws suits under causes of action such as 
replevin or trespass . 
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§ 22. STATUTORY CONSTRUCTION. 1 

2 The provisions of this [Act] shall be liberally construed to effectuate its remedial 

3 purposes. Civil remedies under this [Act] shall be supplemental and not mutually exclusive. 

4 They do not preclude and are not precluded by any other provision of law. 

5 This provision sets out the purpose of the legislation. 

6 
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ANALYSIS 

Section 22 states that this Act must be liberally construed to effectuate its remedial 
purpose. It is modeled on a similar provision in federal RICO. See, lJnited States v. 
Tu.l:&1.k, 452 U.S. 576 (1981). Many states have genera! provisions in their state codes to 
the same effect. 
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§ 23. UNIFORMITY OF APPLICATION. 

(a) The provisions of this [Act] shall be applied and construed to effectuate its general 

3 purpose to make uniform the law with respect to the subject of this [Act] among states enacting 

4 it. 

5 (b) The Attorney General is authorized to enter into reciprocal agreements with the 

6 attorney general or chief prosecuting attomey of any state to effectuate the purposes of this [Act]. 

7 

National Drug Prosecution Center 103 

• 

• 

• 



• 

• 

• 

ANALYSIS 

This section expresses the legislative policy of encouraging uniform enforcement. As 
, criminal enterprises are often multi-state, interstate cODperation is essential to effective 

enforcement. Cooperative agreements may be as simple ~lS sharing resources in individual 
cases or as formal as long-term joint projects or policies on such things as liens, collections 
and executions of search or seizure warrants. 
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§ 24. SAVING PROVISION. 

If any provision of this [Act] or the application thereof to any person or circumstance is 

held invalid, the invalidity does not affect other provisions or applications of the [Act] which can 

be given effect without the invalid provision or application, and to this end the provisions of this 

[Act] are severable. 
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• ANALYSIS 

This or other saving language is standard . 
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§ 25. EFFECTIVE DATE. 

This [Act] takes effect on [date or method of calculating date]. 

National Drug Prosecution Center 
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• ANALYSIS 

This is supplied for those states that include such provisions in individual acts. 
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§ 26. SHORT TI'TLE. 

The provisions of this [Act] shall be known and may be referred to as the "Model Asset 

Seizure and Forfeiture Act (MAS FA) (1991)." 
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This is supplied for those states that utilize short titles. 
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HISTORY 
OF 

FORFEITURE 

The concept that property should be forfeited by the owner under certain circumstances 
has ancient roots. Biblical,l Greek2 and Roman3 law 'knew forms 'Of forfeiture. The forfeiture of 
property is one of the earliest sanctions of Anglo-Saxon law. Three types of forfeiture came to 
be. distinguished: statutory forfeiture, forfeiture consequent to a criminal conviction and attainder, 
and deodand. 

Statutes in England imposed a variety of forfeitures, principally as a means of tax 
enforcement. In the mid-seventeenth century Parliament enacted the Navigation Acts, the 
English forfeiture statutes which most impacted the American colonies and which are the 
forebears of modern statutory forfeiture. The Navigation Acts required that shipping had to be 
carried on English built, owned, and manned vessels, and provided that violations w()uld result 
in the forfeiture of both the ships and the goods they carried.4 Suits for these forfeitures were 
commenced by civil information. They could be brought against a person (in personam) or 
against the thing to be forfeited (in rem). Typically they were brought in rem against the vessel 
and the goods, as the owner could not be located or was beyond the jurisdiction of the court.s 

Forfeiture consequent to a criminal conviction and attainder was the oldest and best 
known.6 It was imposed on traitors and felons, who forfeited all of their personal and real 
property, not as a result of their conviction but of their attainder, a legislative pronouncement of 
legal death. Attainder also signified corruption of blood, that is, no descendant could ever trace 
a line of inheritance through the attained ancestor. 

2 

3 

4 

5 

6 

Exodus 21:28 ("If an ox gore a man or woman, that they die: then the ox shall 
be surely stoned, and his flesh shall not be eaten; but the owner of the ox shall be quit. ") 

See O. Holmes, The Common Law 7 (1881). 

7 Twelve Tables 1, translated in 1 Scott, The Civil Law 69 (1932) ("If a quadruped 
causes injury to anyone, let the owner tender him the estimated amount of the damage; 
and if he is unwilling to accept it, the owner shall ... surrender the animal that caused the 
injury.") 

L. Harper, The English Navigation Laws: A Seventeenth-Century Experiment in 
Social Engineering 109, 387-414 (1964). 

See 3 W. Blackstone, Commentaries *262. 

See generally 4 W. Blackstone, Commentaries *375-89. "Felony" under early 
English law included any breach of the feudal engagement. M. Radin, Anglo-American 
Legal History 234 (1936). As such, it resulted in the forfeiture of the feudal estate to the 
lord. Id. at 240. Chattels went to the king, whose regalian rights included all ownerless 
property - bona vacantia, which was the term applied to all outlaws' property. Id. See 
also Avery v. Everett, 100 N.Y. 317, 18 N.E. 148 (1888). 

MASFA 
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Forfeiture of estate was a natural consequence of a felony in the feudal context. The word 
"felony" meant, literally, a "faithless act"; it was a breach of the fealty owed to the feudal lord, • 
and ultimately to the king from whom all property rights flowed. The punishment for the breach 
was generally death/ and forfeiture of estate made the necessary reas~ignment of property 
convenient. The term "felony" came to be defined as "an offense which occasions a total 
forfeiture of with lands or goods or both. "S 

The emergence of the merchant class, trade and manufacturing, and the metropolitan social 
organization that necessarily accompanied them, undermined the feudal foundations of this form 
of forfeiture. English law still provided, however, for corruption of blood and forfeiture of estate 
as a consequence for serious felonies and treason at the time of the adoption of the United States 
Constitution. Later, in 1814, Parliament limited corruption in blood to murder, but forfeiture of 
estate continued.9 In 1870, England legislated the abolition corruption of blood and forfeiture of 
estate for all felonies and treason, but did not eliminate forfeitures consequent to felony 
conviction, just forfeiture of estate. Other milder in personam forfeitures were substituted for 
various offenses. lO 

Deodands are sometimes spoken of as predecessors of American forfeiture statutes. 
Calero-Toledo v. Pearson Yacht Leasing Co., 416 U.S. 663, 680-83 (1974). An instrument of 
death replaced the slayer's kin as the object of vengeance. At first, the instrument was taken and 
sold and the proceeds used to buy Masses for the victim. Id. at 681. Throughout the later 
Middle Ages, the king received the money, which provided a small but steady source of revenue. 

In the American colonies, the extent to which English law and practice should be adopted 
was a matter of diverse opinion.ll Forfeitures did not follow any uniform practice. For example, • 
while'the Crown did not insist on most statutory forfeitures since the proceeds would have gone 
to the colonial governments, it did insist on the enforcement of the Navigation Acts, which by 
their terms were applicable to the colonies. See e.g., 12 Car. 2, ch. 18, c.Il (1660). 

7 

8 

9 

10 

11 

2 

Civil death is a mitigation of this practice. 

1 J. Bishop, 382-83 (1856 ed.). 

Kent's Commentaries on American Law 473-74 (1854 ed.). 

1 J. Bishop, Commentaries on Criminal Law 585 (1892 ed.). 

1 1. Story, Commentaries on the Constitution of the United States §§ 163-165, 
187-197 (Coolety 4th ed. 1873). 
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The Navigation Acts were enforced in the vice admiralty courts, not generally in rem, but 
in personam, and they were tried by the court without a jury .12 Forfeiture consequent to 
conviction and attainder was largely abolished in Massachusetts,13 allowed to fall into disuse in 
New York/4 but was fairly widely employed in Pennsylvania,ts and Virginia.16 

Following the Revolution, forfeiture consequent to conviction and attainder fell into 
disrepute. The Constitution itself forbade bills of attainder - legislative, not judicial, 
determinations of guilt. U.S. Const. art. I,9, c1.3. It also limited corruption of blood and 
forfeitures of estate for treason to life estates. U.S. Const. art. III, 3, c1.2. In 1790, Congress 
abolished by statute both corruption of blood and forfeiture of estate as a consequence of federal 
criminal prosecutions.17 

A wide variety of statutes, however, continued the practice of declaring specific 
forfeitures, which could be imposed in criminal and civil proceedings, either in personam or in 
rem. How a particular forfeiture was to be treated was a question of legislative intent.18 So, too, 
was the time when the forfeiture was to take place, that is, at the time of the offense19 or at the 
time of the conviction. The usual forfeiture in the federal courts, however, was patterned after 
the Navigation Acts, and it was imposed in an in rem proceeding. It was also early held that 
property could be forfeited without a prior criminal conviction20 and that the time of forfeiture 
would relate back to the time of the offense even as against a bona fide purchaser for value.21 

In rem forfeitures were rationalized by the personification fiction. Personal guilt was not 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

See generally Wroth, The Massachusetts Vice Admiralty Court and the Federal 
Admiralty Jurisdiction, 6 Am.J. Legal Hist. 250 (1962). 

5N. Dane, A General Abridgement and Digest of American Law 4 (1824). 

J. Goebel & T. NaUghton, Law Enforcement in Colonial New York 712-13, 716 
(1944). 

See e.g., Respublica v. Qoan, 1 U.S. (IDaH.) 90, 95 (Pa. 1784) (forfeiture 
following outlawry). 

A. Scott, Criminal Law in Colonial Virginia 109 (1930). 

Act of April 30, 1790, ch. 9, § 24, 1 Stat. 112, 117 (1790) codified at 18 U .S.C. 
§ 3563 (1982) (repealed eff. Nov. 1, 1986). 

United States v. 1960 Bags of Coffee, 12 U.S. (8 Cranch) 398 (1814). 

Id. The Supreme Court declared as "settled doctrine" in United States v. Stowell, 
133 U.S. 1, 16-17 (1890) the rule that forfeiture takes place immediately upon the 
commission of the offense and the right to the property then vests in the government. 

The Palmyra, '25 U.S. (12 Wheat.) 1, 15 (1827); see United States v, One 
Assortment of 89 Firearms, 465 U.S. 354 (1984) (neither jeopardy nor collateral estoppel 
precludes civil in ~ forfeiture after criminal acquittal; civil character of proceeding is 
a question of legislative intent). 

See supra notes 18 and 19. 
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implicated. The prosecution was brought not against the owner, but the thing itself, and judgment 
was rendered against the whole world. 

The Civil War brought about a change in the law of forfeiture. Traditional treason 
prosecutions could not be brought against most Rebels, for they were safely behind Confederate 
lines. Congress' solution was civil in rem forfeiture proceedings22 which were eventually upheld 
by the Supreme Court.2.3 Constitutional attacks on civil in rem forfeitures were turned back again 
by the Supreme Court24 when they were used during prohibition to suppress the traffic in illicit 
alcohol. The constitutional validity of in rem civil forfeitures today is settled beyond question.2S 
It remains for the new generation of procedurally complete and commercially oriented state 
statutes, such as this Model Act, to improve on the long tradition of forfeiture.26 

22 

2.3 

24 

2S 

26 

4 

See generally, l. Randall, The Confiscation of Property During the Civil War 
(1913). 

See 3C Warran, The Supreme Court in United States History 38-139 (1922); infra 
note 32. 

l.W. Goldsmith, Jr. -Grant Co. v. United States, 254 U.S. 505 (1921). 

Calero-Toltdo v. Pearson Yacht Co., 416 U.S. 663, 680-83 (1974). The United 
States Supreme Court has upheld all manner of federal forfeitures for 200 years. See 
llnited States v. One Assortment of 89 Fireanns., 465 U.S. 354 (1984) (neither jeopardy 
nor collateral estoppel prevents in rem forfeiture after criminal acquittal); RussellQ v. 
United States, 464 U.S. 16 (1983) (RICO in personam forfeiture); Calero-Toledo v. 
pearson yacht Leasing Co., 416 U.S. 663 (1974) (owner's innocence is no defense to 
forfeiture); United States v. Stowell, 133 U.S. 1,16, 17 (1890) (forfeiture takes place 
immediately upon the commission of the offense); Origet v. United States, 125 U.S. 240 
(1888) (statute providing for forfeiture of misdeclared cargo upon owner's conviction may 
also be enforced in separate civil in rem proceeding); Tyler v. Defriees, 78 U.S. (11 Wall.) 
331 (1871) (Civil War Confiscation statutes upheld); Miller v. United States, 78 U.S. (11 
Wall.) 268 (1871); .McVeigh v. United States, 78 U.S. (11 Well.) 259 (1871); United 
States v. Brig Malek Adhel, 43 U.S. (2 How.) 210 (1844) (innocence of owner of ship no 
defense); The Palmyra, 25 U.S. (12 Wheat.) 1, 15 (1827) (no prior criminal conviction of 
claimant necessary for forfeiture); The Amy Warwick, 1. F. Cas. 808, 811 (D. Mass 1862) 
(ship lawfully seized as prize of war from "enemy" Richmond, VA. businessmen), .affd 
sub. nom, The Prize Ca,S-e.S, 67 U.S. (2 Black) 635 (1863); United States v. LaVengeance, 
3 U.S. (3 Dan.) 297 (1796) (no jury required in in rem action). 

The foregoing discussion of forfeiture history closely follows a portion of a draft 
of Model State Legislation on Sophistication Criminal Activity edited for dissemination 
to state governments at the request of the National Association of Attorneys General 
(NAAG) RICO Committee. The draft, in turn, relies extensively on the research and 
writing of an American Bar Association ad hoc RICO committee, which was made 
available by the committee to NAAG for the purpose of the model legislation 
commentary. 
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INTRODUCTION* 
TO 

BASIC CONCEPTS 
OF 

F'ORFEITURE 

EVIDENCE .. & DEFENSES 

The forfeitability of property depends upon: (1) The scope of the forfeiture statute 
involved; (2) the kinds of evidence usable to prove forfeiture; and (3) the existence of any 
defenses. These questions are so interrelated that it is difficult to discuss one, without discussing 
the others. Nevertheless, we must start somewhere. 

Because a knowledge of the evidentiqry rules and defenses is fundamental to an 
understanding of forfeiture, they are discussed first. This provides an overview of the law and 
facilitates the later use of examples to explain the forfeiture statutes. 

A. FORFEITURES ARE CML ACTIONS AGAINST PROPERTY 

Unless a forfeiture statutr. expressly requires a conviction, it is considered a civil action 
against property, totally independent of any criminal action against anyone . 

S.Ct: 

10 Cir: 

*** 
See Model Asset Seizure and Forfeiture Act (1991) (MASF A) 
§ 12. In Rem Proceedings and § 13. In personam proceedings. 

*** 

Authorities 

Calero-Toledo v' Pearson Yacht Leasing Co., 94 S.Ct. 2080 (1974). 

u.s. v' One (1) 1975 Thunderbird, 576 F.2d 834 (1978); Bramble v. 
Richardson, 498 F.2d 968 (1974). 

* This introduction is a reprinting of Sections of the Drug Enforcement Administrationls (DEA) 
Drug Agents' Guide to Forfeiture of Assets (1987) Revision) with 1990 Supplement. The DEA has 
grdciously agreed to allow use of their G.u.i.Ik Jt'} facilitate the reader's understanding of forfeiture in 
general and the Model Asset Seizure and Forfeiture Act (MASFA) in particular. The following 
changes have been made to the G.uiJk material: (1) the materials has been reformatted to be 
consistent with the remainder of the book; (2) references to the MASFA have been inserted; and 
(3) supplement cases have been inserted into the appropriate sections. For a copy of the DEA Guid,t, 
contact Office of Chief Counsel, Drug Enforcement Administration, U.S. Department of Justice, 1405 
I Street, N.W., P.O. Box 28356, Washington, D.C. 20038, (202) 307-7634. 
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9 Cir: Wiren v. Eide, 542 F.2d 757 (1976); lL.S... v. One 1970 Pontiac GTO, 
529.F.2d 65 (1976); U.S. v. One 1967_Ford Mustang, 457 F.2d 931 (1972); 
U.S. v. One 1967 Bujck Rjviera, 439 F.2d 92 (1971);0.S. v.,BriO€4 308 
F.2d 470 (1962). 

8 Cir: u.s. v. Rapp, 539 F.2d 1156 (1976); Glupv. U.S., 523 F.2d 557 (1975); 
Compton y. U.S., 377 F.2d 408 (1967). 

6 Cir: Epps v. Bureau of Alcohol, Tobacco & Firearms, 495 F.2d 1373 (1974). 

5 Cir: U.S. v. 110 Bars of Silver, 508 F.2d 799 (1975); """"""4 ...... ~ ...!..v~"""'-I,:'+A.~'-N!.I<I..L!!OIJ> 
Rjviera, 493 F.2d 553 (1974); :u.s.. y. Burcb, 294 F.2d 1 (1961). 

AL: ~.r...v...-S.ta~ 314 So.2d 853 (1975). 

CA: People y. One 1941 Chevrolet Coupe, 231 P,2d 832 (1951). 

DC: $1,407 v. District of Columbia, 242 A.2d 217 (App. 1968). 

FL: Knight v,State, 336 So. 2d 385 (App. 1976) 

IL: People v. Snyder, 52 Ill.App.3d 612 (197); People v. One 1968 Cadi~ 
Al.UQ. 281 N.E.2d 776 (App. 1972). 

IA: McReynolds y. Municipal Court of City of Qttumwa, 207 N.W.2d 792 
(1973). 

MD: State v. Greer, 284 A.2d 233 (App. 1971); Prince George's County v. Blue 
Bird Cab Company, 284 A.2d 203 (App. 1971). 

MA: Com. y. One 1977 Pontiac Grand Erix Auto, 378 N.E.2d 69 (App. 1978). 

MI: People y. One 1973 Pontiac Auto, 269 N.W.2d 537 (App. 1978). 

NJ: SWte y. One (1) Ford Yan~ 381 A.2d 387 (App. 1977); Kutner Buick, lnQ.. 
Y....S.trelecki, 267 A.2d 549 (Superior 1970). 

NM: State v, Ozarek, 573 P.2d 209 (1978). 

OH: SensenbreIlllC.Lv, Crosby, 306 N.B. 2d 413 (1974). 

PA: Com. v. Lan.~ 362 A.2d 999 (1976). 

SC: State y. Petty, 241 S.E.2d 561 (1978). 

SD: State V.' One 1966 Pontiac Al.J.1Q. 270 N.W.2d 362 (1978). 

TN: Fuqua y. AnnQur, 543 S.W.2d 113 (App. 1958). 
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TX: Mcffee v. State, 318 S.W.2d 113 (App. 1958). 

VA: Com. v. One 1970, 2 Dr. H.T. Linc., 186 S.E.2d 279 (1972). 

Discussion 

To understand this principle it is helpful to distinguish between legal proceedings in 
personam and legal proceedings in rem. It is also helpful to distinguish between criminal 
proceedings and civil proceedings. 

1. In personam v. In Rem 

In personam refers to any legal proceeding directed against an individual, that will 
determine his personal obligations... rights, duties or liabilities. 

In rem refers to any legal proceeding directed solely against property, that will detennine 
the ownership of that property. 

The differences between these two types of proceedings are very significant: 

a. The def~ndant in an in personam proceeding is a person; the defendant in 
an in rem proceeding is an object, or property . 

b. In personam proceedings may impose personal obligations Of liabilities 
upon the parties to the action; in rem proceedings are limited to detennining 
ownership of property and cannot impose personal obligations on anyone. 
FreSidman v. Alderson, 7 S.0.165 (1886). 

c. In personam decisions affect only 'the parties to the proceedings; in rem 
decisions affect "the whole world" - including unknown claimants. Yan 
Oster v. Kansas, 47 S.O. 133 (1926); ~ 3 Wheat. 247 
(1818). 

d. Ib.e power of a court to jssue in personam decisions depends upon its 
ability to get personal jurisdiction over the parties; the power of a court 
to issue in rem decisions does not depend upon having jurisdiction over 
anyone. Penuoyer v, Neff, 95 U.S. 714, 24 L.Ed. 565 (1878). 

1in short, in personam and in rem proceedings are distinct legal actions, totally independent 
of one another. Readers interested in a more detailed analysis of in rem actions should see 
Frasel~ Actions in rem, 34 Cornell Law Quarterly 29-49 (1948). And see Shaff Sir v. Heitner, 97 
S.O. 2569 (1977). 

MD: U.S, v; Mjscellaneous Jewelry, 667, F. Supp. 232 (1987), affd Qne~ 
Nissan300 ZX, Site. v. U.S., 889 F.2d 1317 (4th Cir. 1989), under 
"Claimants (RE Standing), jf infra;. 
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EDMI: 

ED WI: 

Horne v. Office of the United States Attomey General, 662 F. Supp. 237 
(1987), under "Claimants (RE Standing), infra; 

U.S. v. Haro, 893 F. 2d 1512 (7th Cir. 1990), under "Rebuttable 
Presumption (RE Sec. 853(d)," infra. 

2. Civil v. Criminal 

Law is broadly divided into two categories: civil and criminal. The rules of evidence 
the rules of procedure, the standards of proof, and the available defenses differ with each 
category. 

Generally, the purposes of civil law are to detennine private rights, and to compensate for 
hann. The purpose of criminal law, on the other, is to punish wrongdoers. But this division, 
although useful, has never been perfect. Punishment can be, and often has been, imposed in civil 
proceedings. For example, if you deliberately hann someone, he can sue you in a civil action 
for his losses (compensation). He can also demand "punitive damages" or smart money." 
Punitive damages are a civil "fine" intended to punish deliberately hannful conduct. Prosser, 
Law of Torts, 4th ed. (1971). 

Many statutes are "penal" in nature even though they are civil in fonn. The federal 
Controlled Substances Act, for example, contains a $25,000 civil penalty for violations of the law 
by doctors, phannacies, drug companies and other drug registrants (21 U.S.C. 842). For an 

• 

excellent discussion of so-called "civil" punishment, see Clark, Civil and Criminal Penaltieuml • 
Forfeitures: A Framework for Constitutional Analvsis, 60 Minnesota Law Review 379- 500 
(1976). • 

Forfeiture of otherwise legitimate property is a punishment that can be imposed in either 
civil or criminal actions. 

6 Cir: 

7 Cir: 

9 Cir: 

SDFL: 

12 

Authorities 

u.s. v,-..57,261 Items of Drug Paraphernalia, 895 F.2d 955 (1989); cert, 
denied, _U .S. _ L.Ed.2d _; 110 S.O. 324, under "Drug 'Use' Objects 
are Not Forfeitable," infra. 

u.s. y. Tjt's Cocktail Loun~, 873 F.2d 141 (1989), under "Rule 7 Notice 
Not Required," infra. 

U.S. v. Henderson, 844 F.2d 685 (1988). (A civil forfeiture action is civil 
in nature for purposes of 28 U .S.C. Sec. 1252, regarding appeal to the 
United States Supreme Court). 

il.S. One Single Family Residence Located at 2820 Taft Street, etc., 710 
F. Supp. 1351 (1989). (A civil forfeiture action will be stayed pending 
completion of the concurrent criminal forfeiture action upon a showing of 
good cause. The civil discovery could substantially interfere witb a 
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MA: 

prejudice the prosecution of the criminal action because civil discovery is 
much more expansive than criminal discovery. 

u.s. v. Parcel of Land and Residence and Improvements Located Thereon 
a 5 Bell Rock Road' etc~ No. 88-1581-Mc. (1989)(unpublished). (A civil 
in rem forfeiture action is independent of a criminal in personam forfeiture 
action for purposes of the Double Jeopardy Clause. However, these actions 

. are related for purposed of exclusion of evidence. Thus, evidence 
determined excludable in the criminal action is also excludable in the civil 
action). 

EDNC: u.s. y. One 1985 Mercedes Benz, e~ 716 F. Supp. 211 (1989), under 
Innocence of an Owner is No Defense to Civil Forfeiture," infra. 

MDNC: u.s. v. 30.80 Acres, etc., 665 F. Supp. 422 (1987). The shifting burden 
of proof of 21 U.S.C. Sec. 881 (a)(7) is constitutional because the statute 
is "not criminal enough" to place the entire burden of proof on the 
government. Where multiple tracts of land are involved, each tract must 
have been used to facilitate drug tranactions to be forfeitable. [The Fifth 
Amendment places the burden of proof in a criminal action on the 
government, as the defendant has the right against self-incrimination. The 
phrase "not criminal enough" should be construed as "quasi-criminal." 
Arguably, any criminal action, however "criminal" triggers Fifth 
Amendment protections.] 

3. Criminal Forfeiture 

In ancient times, in England, the property of a convicted felon was forfeited to the King 
as a form of criminal fine. The proceedings to establish the forfeiture were in personam (against 
the felon) and their success depended upon proving the felon was criminally convicted. See 
Calero-Toledo y. Pearson Yacht Co., 94 S.Ct. 2080 at 2091 (1974). 

In 1790, the first Congress of the United States prohibited these "criminal" forfeitures. 
(1 Stat. 117, c.9, Sec. 24, now 18 U.S.C. § 3563). As a result, criminal forfeitures were unheard 
·of in the United States for 180 years. In 1970, Congress resurrected the concept by inserting 
criminal forfeiture provisions in two federal statutes: 

(1) The Racketeer Influenced and Corrupt Organizations Act (18 U.S.C. § 1963); 
and 
(2) The Controlled Substances Act, Continuing Criminal Enterprise Offense (21 
U.S.C. § 848). In 1984, the Congress added a third criminal forfeiture provision 
(21 U.S.C. § 853) to reach the property of persons convicted of any felony 
involving controlled substances. 

Like their ancient predecessors, these three criminal forfeiture provisions are in personam 
actions against a criminal defendant, and are absolutely dependent upon convicting the defendant 
of the substantive offense . 
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4. Civil Forfeiture 

There was a second form of forfeiture recognized in old England. It was an in rem 
proceeding against property which had been involved in some wrong. The proceedings were 
totally independent of any criminal action taken against the owner. The Palmyra, 12 Wheat. 1, 
6 L.Ed. 531 (1827). 

All forfeiture statutes were presumed to be civil, in rem proceedings, unless they expressly 
required a criminal conviction as a condition to forfeiture. In Re Various Items of Personal 
Property, 51 S.Ct.. 282 (1931). 

The American Colonies adopted these civil, in rem forfeitures and began applying them 
to contraband imports and to ships transporting contraband. C.J. Henry Co. v. Moore, 63 s.a. 
499, 503 (1943); Surrency, The Courts in the American Colonies, 11 Am. Jour. Legal History 
253, 261 (1967). 

The first Congress of the United States passed civil, in rem forfeitures on pirate ships, 
ships violating the customs laws, and slave ships. Slee Calero-Toledo v. Pearson Yacht Leasing 
Uk 94 s.a. 2080, at 2092-2093 (1974). 

For more than 200 years, Congress has continued to pass civil, in rem, forfeiture statutes 
on a wide range of property: 

14 

8 U.S.C. § 1324, Conveyances TranspOlting "Wetbacks" 

15 U.S.C. § 257e, Certain Hampers & Baskets 

15 U.S.C. § 1265, Certain Hazardous Substances 

18 U .S.C. § 492, Counterfeiting Paraphernalia 

18 U.S.C. § 1465, Obscene Materials 

18 U.S.C. § 1952, 1953, Wagering Paraphernalia 

18 U.S.C. § 2512, Wiretapping Paraphernalia 

18 U.S.C. § 3612, Bribe Money 

19 U.S.C. § 1305, Obscene Matter 

19 U.S.c. § 1497, Undeclared Imports 

19 U .S.C. § 1591a, Things Illegally Brought into the Country 

19 U.S.c. § 1595, Conveyances for Illegal Imports 

21 U .S.c. § 334, Adulterated Food & Drugs 
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21 U.S.C. § 881, micit Drugs & Related Items 

22 U.S.C. § 401, War Materials 

26 U.S.C. § 5607-5671, Moonshine Paraphernalia 

26 U.S.c. § 5685, Firearms & Destructive Devices 

26 U.S.C. § 5763, lllicit Tobacco Paraphernalia 

26 U.S.C. § 7301-7303, Property Violating the Revenue Laws 

31 U.S.C. § 1102, Currency Illegally Exported or Imported 

33 U.S.C. § 384, 385, Pirate Vessels 

46 U.S.C. § 325, Vessels Violating Their Licenses 

49 U .S.c. § 782, Conveyances Transporting Contraband 

Because these forfeitures have the effect, if not the purpose, of punishing owners, they 
have been referred to as "quasi-criminal" in character. Boyd v. U.S., 6 S.C. 524 (1886); Qm< 
1958 Plymouth Sedan v. Com. of Penn., 85 S.C. 1246 (1965); U.S. v. $5,372.85 In Coin & 
Currency, 91 S.C. 1041 (1971); Commonwealth y. Landy, 362 A.2d 999 (PA. 1976). As we 
shall see, this characterization is relevant only to the application of the "Exclusionary Rule" to 
forfeitures. 

For .all other purposes, civil, in rem forfeitures are considered independent civil 
proceedings. In Re Various Items of personal Property, 51 S.Ct. 282 (1931). 

B. PROBABLE CAUSE IS ENOUGH TO BEGIN A CML FORFEITURE 

A preliminary showing of "probable cause" to believe property was used illegally is all 
that is needed to start a forfeiture action. Proof beyond a reasonable doubt is not required. A 
prima facj~ case is not required. The same probable cause standard used to arrest, search or seize 
is enough to begin a forfeiture. 

*** 
See MASFA § 12 (g) State has initial burden of showing 
probable cause for the forfeiture of the property. 

*** 
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Authorities 

19 U.S.C. § 1615 

S.Ct: 

10 Cir: 

9 Cir: 

8 Cir: 

7 Cir: 

One Lot of Emerald Cut Stones v. U.S., 93 S.Ct. 489 (1972); of showing 
Brinegar v. U.S., 69 S.Ct. 1302 (1949); Locke v. U,S., 7 Cranch cause for 
the (US) 339, 3 L.Ed. 364 (1813). 

U.s. v. One (1) 1975 Thunderbird, 576 F.2d 834 (1978); Bramble v. 
Richardson, 498 F.2d 968 (1974); U.S. v. One 1950 Chevrolet, 215 F.2d 
482 (1954). 

Wiren v. Eide, 542 F.2d 757 (1976); U.S. v. One Twjn Engine Beech 
Airplane, 533 F.2d 1106 (1976); U,S. v. One 1970 Pontiac GTO, 529 F.2d 
65 (1976); U.S. v. One 1967 Buick Riviera, 439 F.2d 92 (1971); U.S. v. 
Andrade, 181 F.2d 42 (1950). 

U.s. v. $93,685.61 in U.S. Currency, 730 F.2d 571 (1984); U,S. v. Milham, 
590 F.2d 717 (1979); U.S. v. Rapp, 539 F.2d 1156 (1976); U.S. v. Ooe 
1972 Toyota Mark II, 505 F.2d 1162 (1974); Compton v. U.s., 377 F.2d 
408 (1976); U.S. v. One 1961 Lincoln Continental, 360 F.2d 467 (1966); 
Ted's Motors V. U.S., 217 F.2d 777 (1954). 

U.S. v. Edwards, No. 88-3286 (Sept. 20, 1989). (Sufficient probable cause 
does not require showing a direct connection between the seized property 
and the illegal activity, or an actual showing of criminal activity. Rather, 
probable cause requires only a probability or substantial chance of criminal 
activity based on the totality of the circumstances. U.s. v. One 1957 
Lincoln Premiere, 265 F.2d 734 (1959); U,S. v, One 1949 Pontiac Sedan, 
194 F.2d 756 (1952). 

6 Cir: U,S, v, Lots 12. 13. 14, and 15. Keeton Heights - etc,. 869 F.2d 942 
(1989), under "Innocence of an Owner is No Defense to a Civil Forfeiture." 
895 F,2d 955 (1989); cert,denied; _U.S. _, _ L.Ed.2d. _; 110 S.Ct. 
324. infra; U.s, v. One 1984 Cadillac, 888 F.2d 1133 (1989). (The 
substantial connection standard does not apply to a forfeiture under 21 
U.S.C. Sec. 881(a)(4). The government need only show probable cause, 
which is more than mere suspicion, but less than prima facie proof). lL.S.. 
v, One 1975 Mercedes 280S. 590 F.2d 196 (1978); U.s, v, One 1965 Buick. 
392 F.2d 672 (1968); Colonial Finance Co, v. U.s,. 210 F.2d 531 (1954). 

5 Cir: U.s, v, One 1975 Ford Pickup Truck.. 558 F.2d 755 (1977); U,S, v, One 
1972 Wood. 19 Foot Custom Boat. 501 F.2d 1327 (1974); U,S, v, Onem 
1971 Chevrolet Corvette. 496 F.2d 210 (1974); Bush v, U.s,. 389 F.2d 285 
(1968); Rubin v, U,S,. 289 F.2d 195 (1961); Associates Investment Co, v, 
lLS..... 220 F.2d 885 (1955); W,E.Dean & Co, v, U.s,. 171 F.2d 468 (1948). 

3 Cir: :u.S, v. One 1977 Lincoln Mark V. 643 F.2d 154 (1981); U.s, v, One 1964 
Ford I-Bird, 445 F.2d 1064 (1971); U,S, v, One 1950 Buick Sedan. 231 
F.2d 219 (1956). 
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2 Cir: • 1 Cir: 

CDCA: 

NDIL: 

EDMI: 

• 
EDMT: 

WDNY: 

DC: 

GA: 

IL: 

• 

Commercial Credit Corp v. U.S., 58 F.2d 195 (1932); And see U.S. v. One 
1974 Cadillac Eldorado, 575 F.2d 344 (1978). 

U.S. v. One 1974 porsche 911-S, 682 F.2d 283 (1982); U.S. v. Davjdson, 
50 F.2d 517 (1931); U.S. v. Blackwood, 47 F.2d 849 (1931). 

U.S. v. Real Property Located at 25,231 Mammoth Circle, etc., 659 F. 
Supp. 925 (1987), under "Is There a Statutory Warrant Requirement?" 
infra. 

U.s. v. 124 East North Avenu~ 651 F. Supp. 1350 (1987), under "Real 
Propety - Facilitation Forfeiture." infra. 

U.S. v. 11,348 Wyoming, Detroit, Michigan, 705 F. Supp. 352 (1989). 
(Probable cause in a civil forfeiture action is determined by the substantial 
connection test. Specifically, the government must show: (1) a reasonable 
ground for belief that there was an unlawful exchange of controlled 
substances; and (2) a substantial connection between that exchange and the 
property tracing the drug proceeds to the property. Probable cause is a 
reasonable ground for belief of guilt, which is more than mere suspicion 
but less thanprimajacie proot). The substantial connection test is implied 
from the legislative history of 21 U.S.C. Sec 881. The actual statute does 
not expressly include this requirement. Probable cause for civil forfeiture 
is the same as that for arrests, searches, and seizures. Factors to consider 
in a probable cause determination include employment status, purchase of 
real property, and purchase of luxury vehicles. A claimant's connection that 
he was a successful gambler is not relevant. There is a good discussion of 
collateral estoppel. [As will be seen further under "Discussion (RE 
Probable Cause and Standard of Proot)," not all jurisdictions require the 
substantial connection test for probable cause. Also, some jurisdictions 
apply a strict probable cause standard for searches, seizures, and arrests.] 

U.S. v. Thirteen Thousand Dollars, 718 F. Supp. 1441 (1989). The 
govemment need not prove full probable cause until time of trial. 

U.S. v. $37,780 in U.S. Currency, No. CIV-89-743E, Oct. 31, 1989 
(unpublished). (Illegally seized property must be returned to its owner even 
if information l.ater discovered establishes probable cuase for forfeiture). 
[Most courts hold that independent, untainted evidence can support a 
forfeiture. ] 

$1,407.00 v. Djstrict of Columbia, 242 A.2d 217 (App. 1968). 

(S.D. Brunswick) U.s. v. $87,279 & Cashiers Cbec~ 546 F.Supp. 1120 
(1982). 

People v. One 1965 Oldsm.obik,. 284 N.E. 2d 646 (1972). 
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MD: Prince George's County v. Blue Bird Cab Comp~ 284 A.2d 203 (App. 
1971). 

NJ: State v. McCoy, 367 A.2d 1176 (1976). 

NY: U.S. v. Banco Cafetero Intern, 608 F.Supp 1394 (N.Y. S.D. 1985). 

PA: Com. v. Landy, 36~ A.2d 999 (1976). 

SC: State v. Petty, 241 S.E.2d 561 (1978). 

TN: Lettner v. plummer, 559 S.W.2d 785 (1977). 

Discussion 

In a criminal case, the government must prove the defendant's guilt "beyond a reasonable 
doubt." In certain exceptional non-criminal cases, a party must prove his cause by "clear, strong 
and convincing evidence." In the vast majority of civil actions, a party can prove his case by a 
simple "preponderance of evidence." These t.hree standards of proof are merely legal terms for 
"almost certainly true," "highly probably true," and simply "probably true." McConnick, 
Handbook of the Law Qf Evidence, Sec. 339 (1972); McBaine, Burden of Proof; Degrees of 
Belief, 32 Calif.L.Rev. 242 (1944). 

Proof Beyond A 
Reasonable doubt 

Clear-Convincing 
Evidence 

PREPONDERANCE 
OF EVIDENCE 

= 

::: 

= 

Almost Certainly 
True 

Highly Probably 
True 

PROBABLY 
TRUE 

With the exceptions of the States of. Texas and Oklahoma (Arnrani-Khaldi v. State, 575 
S.W.2d 667, Tex.App. 1978; 63 OKlA. STAT. Sec.2-506G), all federal courts and virtually all 
state courts use the "preponderance of evidence, II or "probably true," test in civil forfeiture 
proceedings. The government has the initial burden of showing "probable cause" to believe the 
property is forfeitable. If this showing is contested, the court or jury is left to determine which 
side's evidence is more convincing, or more "probable" Nothing more is required. Neither 
"proof beyond a reasonable doubt," nor "clear and conv~ncing evidence" is required to prove 
a civil forfeiture. 

This "probable caese" standard of proof in civil forfeiture cases was adopted by the 
federal government as far back as 1790 when the first Customs Laws were written (1 Stat. 678). 
It remains unchanged in exi~ting federal forfeiture statutes (19 U.S.C. § 1615). 

What is "probable cause?" The heart of all definitions of probable cause is "a 
reasonable ground for belief of guilt. " It exists where: 
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". . . the facts and circumstances within their (the officers) 
knowledge and of which they had reasonably trustworthy 
infonnation (are) sufficient in themselves to warrant a man of 
reasonable caution in the belief that an offense has been or is being 
committed." U.S. v. One 1950 Buick Sedan, 231 F.2d 219 (3 Cir. 
1956) (citing Brinegar v. U.s..).. 

The tests for detennining probable cause are the same for arrests, searches, and seizures. 
See DEA's Drug Agents' Guide to Search and SeiZUf!,4 pages 33-51 (1978), for a detailed 
discussion of these rules. 

Although governments need only show probable cause, they dare not show less. Seizing 
or keeping property without probable cause is unconstitutional. All seizures of private property 
must be based upon probable cause to believe that it is forfeitable, or that it is needed as 
evidence. U.S. v. premises Known as 608 Taylor Ave .• 584 F.2d 1297 (3 Cir. 1978); 
McClendon v. Rosetti. 460 F.2d 111 (2 Cir. 1972); &ll v. Annour, 355 F.Supp. 1319 (MD 
TENN. 1972). 

s.a.: 

1 Cir: 

EDMI: 

SDNY: 

Discussion 

me Probable Cause and Standard of ProoO 
(p.ll) 

Anderson v. Creighton, 483 U.S. 635 (1987); 107 S.O., 3034; 97 L.Ed. 2d. 
523. (The test to determine if qualified immunity attaches for an illegal 
search is the objective question whether or not a reasonable officer could 
have believed that the warrantless search was lawful, in light of clearly 
established law and the infonnation the searching officer had at the time 
of the illegal search. The subjective belief of the officer is irrelevant);:u...s... 
v. Villamonte-Marquez, 462 U.S. 579 (1983); 77 L.Ed. 2d 22; 103 s.a. 
2573; on remand, U.S. v. Yillamonte-Marquez, 714 F.2d 428 (5th Cir. 
1983). (Under 19 U.S.C. SEc. 1581(a), a customs officer may, without any 
suspicion of wrongdoing, board for inspection of documents a vessel located 
in waters providing ready access to the open sea. Such a stop does not 
violate the Fourth Amendment.) (The Court suggests that while customs 
officers can stop a vessel in a ship channel without any suspicion of 
wrongdoing, they cannot so stop a car on a public highway near a border.) 

Also see In Re Warrant to Seize One 1988 Chevrolet Monte Carlo, 861 
F.2d 307 (1988), under "Is There a Statutory Warrant Requirement? infra. 

Also see U,S. y. Marks, 703 F.Supp. 623 (1988) under "Innocence of an 
Owner is No Defense to Civil Forfeiture." infra. 

Also see U.S, y, $134,752,00 jn U,S. Currency. More or l.ess, 706 F.Supp. 
1075 (1989) under "Claimants (RE Standing)." infra, 
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RI: u.s. v. Property Known as 6. Patricia Drive, etc., 705 F.Supp.710 (1989). 
(The court follows the First Circuit IS three tier system, which imposes 
increasingly stringent burdens of allegation and proof on the government 
throughout the forfeiture process. First, the warrant for seizure stage merely 
requires probable cause for the warrant. A warrantless seizure is allowed 
only when the seizure immediately follows the event leading to probable 
cause and there are exigent circumstances. Second, the complaint for 
forfeiture stage requires that specific facts be alleged supporting a 
reasonable belief that the specific property is tainted and thus forfeitable. 
Third, the forfeiture proceeding stage requires the most stringent probable 
cause connecting the property with illegal drug transactions. 

Examples 

1. You telephone a drug dealer at his city home and ask him to sell you heroin. After 
agreeing on an amount and a price, he asks you to meet him at a bar just outside 
the city where the transaction will take place. You drive to the bar, enter and order 
a drink. Within twenty minutes, he enters the bar, and the two of you walk to the 
mens l room to make the exchange. Afterward- you place him under arrest for 
distribution of heroin. His car is parked (jLl'iside in the bar's parking lot. 
Transportation of drugs for the purpose of sale subjects a conveyance to forfeiture 
under both state and federal law. Is his car seizable for forfeiture? 

• 

Yes. Probable cause to believe the car transported the heroin is enough to seize • 
it for forfeiture. To show probable cau5e, you need only show facts and 
circumstances which make it "probably true" that the dealer used his car to 

2. 

transport the heroin to the bar. You need not show it is "highly probably tlue" 
(clear and convincing evidence), nor "almost certainly true" (proof beyond a 
reasonable doubt). Here, you have no direct evidence to show the car transported 
drugs: DO one saw heroin in the car, and no one saw the car driven to the bar. 
But the circumstantial evidence is very strong. How else could the dealer have 
gotten to the bar? If he had some other means of transportation, why would his 
car be parked outside? Most reasonable people would conclude it is at least 
"probably true" that he used the car to transport the heroin. U.s. v. One 1950 
Buick Sedan, 231 F.2d 219 (3 Cir. 1956); U.S. v. One 1949 Pontiac Sedan, 194 
F.2d 756 (7 Cir. 1952); and U.S. v. One 1975 Unc, Cont., 72 F.R.D. 535 (SD NY 
1976). 

On two occasions you meet with W, at a bar in Minneapolis, Minnesota, where 
he sells you 'Small amounts of heroin. At the third meeting, W asks you to drive 
him to a local motel. He explains that his longtime source of drugs is a man from 
Wisconsin. His source has just been indicted in Wisconsin so he's fled to 
Minnesota and is living at the motel. Once at the motel, W asks you to wait in 
the car. Other officers follow W as he enters the motel and goes to MIs room. 
When W leaves the room, he walks directly back to your 'car and gives you the 
heroin. You drive W away from the motel and place him under arrest. You obtain 
a warrant to search MIs room. While executing the warrant you find a large 
amount of money (some of which is government funds), a large amount of heroin, 
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and a sophisticated torsion balance used for measuring drugs. You arrest M. The 
motel manager informs you that M has a van with Wisconsin tags parked at the 
motel. Is the van forfeitable? 

Yes. Probable cause to believe M's van transported the heroin is enough to seize 
it for forfeiture. Although you have no direct evidence to show M transported 
drugs in his van, there 1s enough circumstantial evidence to conclude it is 
"probably true." Clearly, M is an out-of-state drug supplier who is conducting 
drug sales out of his motel room. Common sense would lead most reasonable 
people to believe that M used his van to bring the drugs from Wisconsin. The van 
is seizable for forfeiture. See U.S. v. Milham~ 590 F.2d 717 (8 Cir. 1979). 

You meet with F at his home. He agrees to sell you heroin which he claims to 
have in his immediate possession. He does not show it to you. Instead, he says 
the deal cannot take place in his home. He insists you follow him to an apartment 
across town where the transaction will take place. You agree. Following F's 
instructions, you drive him to an alley behind a low rent apartment complex. He 
asks you to accompany him inside to make the deal. You refuse. You demand 
the sale take place in the alley. F goes into the apartment for several minutes. As 
he returns, a pink Cadillac suddenly pulls into the alley. Fs wife and young 
children are in the Cadillac. F walks over and leans into the open window of the 
Cadillac and talks to his family. At one point, he reaches his hand into the car. 
Finally, F comes back to you, reaches into his pants pocket and gives you the 
heroin. You place him under arrest. Is the pink Cadillac seizable for forfeiture? 

No. You need probable cause to believe the heroin came from the Cadillac before 
you can seize it for forfeiture. The facts show three pos!:Jible sources of the drug: 
0) F could have obtained it at his home and had it in his possession the entire 
time; (2) F could have picked up the heroin from the apartment while he was alone 
inside; and (3) F could have obtained the heroin from the Cadillac when he reached 
into the car's window. Of these three possibilities, the first seems most likely. F 
stated that at the start that he had the drugs on him but wanted to make the 
exchange away from his home. When you arrived at the apartment, he asked you 
inside to complete the sale. 

Why would he ask you inside if he didn't have the drugs? And, it seems unlikely 
a drug dealer would unnecessarily involve his young children in a drug transaction. 
To a reasonable mind, the evidence points to F having possession of the heroin 
before the Cadillac arrived. It is not "probably true" that the drugs came in the car. 
Therefore, the Cadillac cannot be seized for forfeiture. See U.S. v. Qne 1974 
Cadillac Eldorm 575 F2d 344 (2 Cir. 1978). 

You have a wan::mt to arrest S. He is a local banker who has been indicted as a 
financier of a large drug ring. You locate S driving his Rolls Royce. You arrest 
him and impound his car for safekeeping. No contraband if found on S, nor in his 
car. Within a few days, SIS lawyer calls you and asks to make arrangements for 
return of the Rolls Royce. Angrily, you tell him the car will not be returned 
because it is possible evidence and might also be forfeitable. Several days later, 
SIS lawyer comes to your office with a release signed by the prosecutor, certifying 
that the car is not needed as evidence and that the prosecutor's office does 

MASFA 21 



22 

2 Cir: 

5 Cir: 

9 Cir: 

not object to its return. The lawyer also presents evidence that S is the true owner 
of the car and that the lawyer is authorized to take possession. Although you 
suspect that S might have bought the csr with illegal profits, you have absolutely 
no evidence to prove it. Probable cause for forfeiture clearly does not exist. Must 
you return the car? Can you be sued if you refuse? • 

Yes, to both questions. Seizing or keeping property without probable cause is 
unconstitutional. All seizures of private property must be based upon probable 
cause to beBeve it is forfeitable, or that it is evidence of a crime. Here the car is 
not evidence. And there is no showing of probable cause to forfeit. Although you 
legally.took..temporary.custody of the car for safekeeping, you must now return 
it. Refusal to return it is unlawful. See McClendon v. Rosetti, 460 F.2d III (2 Cir. 
1972). 

Authorities 

:u.s. v. One 1986 Mercedes Benz, 846 F.2d (1988), under "Authorities (RE 
Transportation of Drugs for Any Purpose, In Any Amount, Subjects a 
Vehicle to Federal Forfeiture.)" infra. 

U.S. v. One tJates Learjet Serial No. 28004, 861 F.2d 868 (1988). (Probable 
cause does not exist where the drug trace, 10-to-14/100,000th of an ounce, 
was not even visible to the naked eye alone and measurable only through 
sophisticated scientific procedures. Probable cause is based on the totality 
of the circumstances, not just the quantity of the contraband. However, 
small amounts of proscribed substances are sufficient to prove probable 
cause only if: (1) they are recognizable and 'Usable, and (2) there is 
additional evidence.) 

:U.S. v. $215,000 jn :U.S. Currency, 845 F.2d 857 (1988), under "Large 
Sums at Airports - Dog 'Sniffs'" infra. U.S. v. Dickerson, 857 F.ed 1241 
(1988), under "Large Sums at Airports - Dog '2=!ffs'." infra. 

• 
NDGA: 11,S. v, :u.s, Currency Totalling $29,500,00, 677 F. Supp. 1181 (1988); affd 

mem., :u.s, v, $29,000.00 jn U.S, Ourency, 866 F.2d 1423 (11th Cir. 1989). 
(Probable cause for seizure exists under the following fact pattern: (1) the 
individual was at an airport and traveling under a false; (2) he gave 
conflicting information as to the purpose of his trip; (3) he had two prior 
drug convictions; (4) he was currently under investigation for cocaine 
trafficking in the city where his plane had originated; and (5) the destination 
city was a known entry point for cocaine); U.S. v. :u.s, Currency Totalling 
$92,000,00, 707 F. Supp. 540 (1989), under "Large Sums at Airports - Dog 
'Sniffs"'. infra. 

NDIL: 

MA: 

:U,S, v, One 1982 Buick Regal, etc., 670 F. Supp. 808 (1987). Probable 
cause for forfeiture exists where: (1) a vehicle was used to travel to the 
place 'Yhere the drugs were exchanged; and (2) wiretaps contained 
discussions of contraband transactions. 

:U,S, v, One Lot of $99,870 jn :u.s, Currency, No. 88-0207-N (December 
27, 1988)(unpublished). (The following facts support a probable cause 
finding: (1) a large amount of cash found in carry-on luggage at airport; 
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(2) cash in small denominations and wrapped in rubberbands; (3) 
contradicting statements regarding the source of the money (4) no 
documentation identifying the source of the money; (5) a destination city 
known to be a drug source (Miam.i); (6) absence of clothes or toiletries in 
the luggage; (7) recent arrest and indictment for possession of a controlled 
substance despite a subsequent nolle prosequi; and (8) denial of prior 
arrest). 

EDMO: U,S. v. Three Thousand Fjve Hundred Fifty Dollars i~50.00), 684 F. 
Supp. 1026 (1988). (Probable cause does not exist for money seized 

".pursuantlo.an..l1ndercover operation where no detials were finalized as to 
the date, time, place, amount of drugs, or amount of payment). 

EDNC; u.s. V. $129,514 in U.S Currency, 681 F. Supp. 1109 (1988), under "Libel 
Complaint." infra. 

ED NY: U,S. v. One 1284 Ford Bronco, 674 F. Supp. 424 (1987). (Probable cause 
forfeiture exists where a vehicle was used to convey claimant to building 
in which he delivered a bag of cocaine, and the bag had the fingerprints of 
an occupant of the vehicle. No drugs were actually found in the vehicle). 

ED WI: u.s. v, $111,980 in U,S. Currency, 660 F. Supp. 247 (1987). (The 
following facts establish probable cause for forfeiture of items found at the 
crash sit of claimant's single-engine aircraft: (1) a large sum of money; 
(2) a scale; (3) a notebook with drug and price notations; (4) claimant's 
unemployment status; (5) claimant's lack of assets; and (6) the DBA agents 
opinion that these items indicated that the currency was furnished or 
intended to be furnished for drugs). 

C. HEARSAY IS ADMISSIBLE TO ESTABLISH PROBABLE CAUSE 

Hearsay evidence is admissible in a forfeiture proceeding to the same extent Judicially that 
it is admissible in any other "probable cause" hearing. It includes admissions of owners, 
declarations of persons in control of the property, statements of co-conspirators, and even tips 
from confidential informants. 

S.O.: 

*** 
See MASFA § 11. Judicial Proceedings Generally; sub­
section (0. In determining probable cause or reasonab~e cause, 
the court may consider all evidence admissible in determining 
probable cause at a preliminary hearing or pursuant to search 
warrant statutes. 

*** 

Authorities 

Dobbins Distillery v, U,S" 96 U.S. 395 (1878); and .see U,S, v. Harris, 91 
S.C. 2075 (1971). 
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10 Cir: 

9 Cir: 

Interstate Securjties Co. v. U.s.; ·151 F.2d 224 (1945). 

U.S. v. 1982 Yukon Delta Housebo..at, et a1. '774 F.2d 1432 (1985); ~ 
v. U.s., 581 F.2d 1362 (1978); U.S. v. One Twin Engine Beech Airplane, 
533 F.2d 1106 (1976); D'AgQstino v, U.S., 261 F.2d 154 (1958). 

8 Cir: J..LS. v. U.S. Currency $31,828, 760 F.2d 228 (1985); U.S. v. One 1972 
Toyota Mark II, 505 F.2d 1162 (1974); Th.d~otors v. U.S., 217 F.2d 777 
(1954). 

6 Cir: .. r. U.s. v. One 1975 Mercedes 2805, 590 F.2d 196 (1978). 

5 Cir: U.S. v. One 1964 Beechcraft Baron, 691 F.2d 725 (1982); Bush v. U.S., 
389 F.2d 485 (1968); Turned ~ 123 F.2d 840 (1941). 

3 Cir: U.S. v. parcel of Real Property Known as 6109 Gmbb Road, etc .... 886 F.2d 
61 (1989), under "Innoccnce of an Owner is No Defense to a Civil 
Forfeiture." infra. 

2 Cir: Commercial Credit Corporation v. U.S., 58 F.2d 195 (1932). 

1 Cir: U.S. v. One 1974 porsche 91~ 682 F.2d 283 (1982). 

AL: (CONTRA) Reeder v'state, 314 So.2d 853 (1975). 

CA: People v. One 1948 Chevrolet Convertible~ 290 P.2d 538 (1955). 

FL: U.S. V. One 1977 36--£00t Cigarette Ocean Racer:,.. 624 F.Supp. 290 (1985). 

IL: f.e.opJe y. Macias, 234 N.G.2d 783 (1968). 

MA: U.S. v. One 1981 Ford FlOD Pickup TruQk.. 577 F.Supp. 221 (1983). 

NM: In Re One 1967 peterbUt Tractor, 506 P.2d 1199 (1973). 

PA: (CONTRA) Com. v. Landy, 362 A.2d 999 (1976). 

1N: LeUner v. Plummer, 559 S.W.2d 785 (1977). 

Discussion 

Put simply, "hearsay" is generally something a witness has heard from a source outside 
of court, which he repeats in court in an effort to prove the truth of what the source said. Rule 
801 of the Federal Rules of Evidence (28 U.S.C.) defines hearsay as "a statement other than one 
made by the declarant while testifying at the trial or hearing, offered in evidence to prove the 
truth of the matter asserted. II 

The danger of admitting hearsay into evidence is that it frequently is untrustworthy: (1) 
The true source of the informatioIl was probably not under oath when he spoke; (2) the judge and 

• 

• 

jury cannot evaluate his truthfulness by watching and listening to him speak; and (3) the source • 
is not available in court to be cross-examined about what he said. For these reasons, courts have 
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traditionally prohibited hearsay, except when it is needed and the circumstances provide some 
assurance it is trustworthy. 

The Federal Rules of Evidence follow this approach. Rule 802 states: "Hearsay is not 
admissible except as provided by these rules or by other rules prescribed by the Supreme Court 
pursuant to statutory authority or by Act of Congress. 

Probable cause to seize for forfeiture, like probable cause to search and arrest, is 
frequently based upon hearsay, such as: 

1. Admissions of owners; 

2. Declarations of persons in control of seized property; 

3. Statements of co-conspirators; and 

4. Tips from confidential informants. 

Sometimes this hearsay is trustworthy enough by itself to establish probable cause; but 
usually it must be combined with other information to meet the probable cause standard. Aguillar 
v. Texas, 84 S.O. 1509 (1964); Spinelli v. U.S., 89 S.O. 584 (1969); Draper v, U.S., 79 S,O. 
329 (1959). Too often, no on~piece of information creates probable cause. Only by adding 
everything together, including hearsay, is probable cause established. Chief Justice Warren 
Burger recognized this in Smjth v, U.C.: 

Probable cause is the sum total of layers of information and 
synthesis of what the police have heard, what they know, and what 
they observe as trained officers. We weigh not individual layers, 
but the laminated total. 358 F.2d 833 (D.C. Cir. 1966). 

If, as we have already discussed, probable cause is all that need be shown to begin a civil 
forfeiture, and if hearsay is often an inseparable part of that probable cause, then hearsay evidence 
must be admissible to establish probable cause for forfeiture. Unfortunately, this logical 
conclusion seems to conflict with the general rule against admitting hearsay in judicial 
proceedings. Can this conflict be resolved? 

There is no conflict if the hearsay fits within one of the traditionally recognized exceptions 
to the hearsay rules. A listing of these exceptions can be found in Rules 801, 803 and 804 of the 
Federal Rules of Evidence. A detailed discussion of the application of the hearsay rules to drug 
law enforcement can be found in DEA's Drug Agents' Guide to the Law of Evjdence (1981). For 
example, if the hearsay consists of "admissions made by an owner or person in control of seized 
property, there is no conflict. Admissions by party opponents or their agents have always been 
an exception to the hearsay rules. F.R. Ev. 801(d) (2). Admissions by owners, drivers, leasers, 
bailees, and so forth, are admissible in civil forfeiture proceedings to establish probable cause. 
See D.Qbbins Distillery, Interstate Securities Co., Iyers, One 1972 Toyota Mark II, Ted's Motors, 
Turner v. Camp, and Commercial Credit Corp., cited above. Also see 55 ALR2d 1272 (1955).. 

Similarly, if the. hears'!y consists of statements by a coconspirator made during the course, 
and in the furtherance, of a criminal conspiracy involving the seized property, there is no conflict. 
Statements of co-,conspirators are another well-recognized exception to the hearsay rules. F.R.Ev. 
801(d) (2); U.s. v. One 1975 Ford Ranger XLI, 463 F. Supp. 1389 (ED PA 1979); U.S. v. One 
1975 Linc. Cont., 75 F.R.D. 535 (SD NY 1976). 
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The real conflict arises when the hearsay used to establish pmbable cause to seize for 
forfeiture does not fit any recognized exception to the hearsay rules. hearsay from a previously 
reliable source can establish probable cause. McCray v. Illinois, 87 S.Ct. 1056 (1967). Yet, this 
form of hearsay is not a recognized exception to the hearsay rules of evidence. Hearsay from 
so-called "good-citizen informants" can be used to establish probable cause. Edmondson v. • 
E..B.L 402 F.2d 809 (10 Cir. 1968); lLS,_y. McC~ 583 F.2d 1083 (9 Cir. 1978); U.S. v. 
Swihart, 554 F.2d 264 (6 Cir. 1977); U,S. v. Robertson, 560 F.2d 647 (5 Cir. 1977). But again, 
the traditional evidence rules contain no exception for confidential good-citizen informants. The 
list goes on. 

It seems logical toresolveJhis conflict by admitting hearsay to establish probable cause 
for forfeiture. As already noted, the Federal Rules of Evidence exclude hearsay evidence ~ 
~ept as provided by these rules or other rules prescribed by the Supreme Court pursuant to 
statutory authority or by Act of Congress," (F.R.Ev. 802, underlines added). By Act of 
Congress, the governments I initial burden of proof in a civil forfeiture action is simply to show 
"probable cause." 19 U.S.C. 1615. Nothing in this statute, nor in its one-hundred ninety year 
history, indicates that "probable cause in a forfeiture proceeding is meant to be a unique term 
of art. The presumption is that when Congress used the term it attributed to it its ordinary and 
accepted meaning. 2-ASoutherland, Statutory Construction, Sec. 45.08 (4th ed.1973). Probable 
cause in a civil forfeiture proceeding is the same probable cause standard used to conduct all 
arrests, searches and seizures. To the extent probable cause can be based upon hearsay, that 
hearsay must be admissible, by Act of Congress, in a civil forfeiture action. U.S. v. One 1975 
Mercedes 280S, 590 F.2d 196 (6 Cir. 1978); U.S. y, One Twin Engine Beech Airplane, 533 F.2d 
1106 (9 Cir. 1976); Ted's Motor's y, U.s., 217 F.2d 777 (8 Cir. 1954). . 

The Evidence Rules do not exist in a vacuum; they must be read in the light of the 
statutory standard of proof in civil forfeiture proceedings. 

Beyond this legal analysis, there are sound reasons for permitting hearsay in civil 
forfeiture actions. First, one of the purposes behind the hearsay rules is to preserve a defendanfs 
right to confront and cross-examine the·-source of evidence against him. In criminal cases, this 
right of confrontation is guaranteed by the Sixth Amendment to the United States Constitution. 
The Supreme Court has held that this right does not apply to civil forfeiture actions. U.S. v. 
Zucker, 16 S.Ct. 641 (1896). 

Second, the hearsay rules were developed to exclude only untrustworthy hearsay. The 
rules governing the use of hearsay to establish probable cause already insure that hearsay, either 
alone or with sufficient corroboration, meets constitutional standards of trustworthiness. 
Therefore, the spirit of the hearsay rules is not offended by admitting hearsay in a civil forfeiture 
action. 

5. 

26 

Examples 

You, purchase drugs from Band P at a local motel, and immediately place them 
under arrest and advise them of their Miranda rights. B tells you that he has a car 
parked outside. He says he loaned the car to P to go from the motel and return 
with the drugs .. You ask him if the car now contains any drugs. He says no. No 
one saw the car leaving or returning to the motel. P tells you the same story. Will 
these statements be admissible in a civil forfeiture action to establish probable 
cause? 
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6. 

Yes. Your testimony of what Band P have said will be hearsay because you will 
repeat it in court to prove they transported drugs in the car for the purpose of sale. 
Although hearsay is generally excluded from judicial proceedings, it is admissible 
to establish probable cause in a civil forfeiture action --particularly if it consists 
of admissions by the owner or person in control of the property. See Tedls Motors 
.Y...Jl..S_ cited above. 

You receive a phone call from a United States Consul in Mexico. He explains that 
a Mexican official, with whom he has a close working relationship and who has 
repeatedly proven to be reliable in prior dealings with the Consul, reported seeing 

.anairplane,.registration number N9826Z, land on a semi-deserted road, take on 
a large number of bulky packages and then take off in the direction oJ the U.S. 
border. Armed men, the official said, blockaded the road until the plane could 
accept its cargo and depart. You check the registration number and determine the 
plane belongs to Mr. P. In your experience, a plane like pIS can hold a cargo of 
1400 to 1500 pounds. One of your fellow agents tells you that one of his 
informants, who has been proven to be repeatedly reliable in the past, has seen P 
several times within the last month with large quantities of marijuana and money, 
and that P claimed to the informant that he fetched marijuana once a week from 
Mexico. You obtain a search warrant for pIS ranch and find 1394 pounds of 
marijuana packaged in red and green butcher paper of the type that is normally 
found on marijuana coming from Mexico. You also find some Mexican currency. 
You do not find pIS plane. If you locate pIS plane, is it subject to forfeiture? 

Yes. The most devastating evidence that pIS plane smuggled marijuana is the 
hearsay statement of the Mexican official. Because this official has been shown 
to be previously reliable and because his statement is based upon his personal 
observations, it can be considered trustworthy hearsay for the purpose of 
establishing probable cause. See Aguillar v. Texas and Spinelli v. U.S., cited 
above. The hearsay of the second infonnant also meeds constitutional standards 
of trustworthiness. Hearsay is admissible to establish probable cause in a civil 
forfeiture proceeding. This hearsay, together with the discovery of marijuana at 
pIS ranch, clearly shows it is at least "probably true" that pIS plane smuggled 
marijuana from Mexico. Therefore, there is probable cause to forfeit the plane. 
See U.S. v. One Twin Engine Beech Ai~ cJ(ed above. 

D. THE EXCLUSIONARY RULE APPLIES TO CIVIL FORFEITURES 

Evidence obtained in violation of the Fourth Amendment right against unreasonable 
searches and seizures, or the Fifth Amendment right against self-incrimination, is not admissible 
to establish probable cause for forfeiture. 

Authorities 

S.O: U.S. v. ,$5,372.85 In U.s. Coin & Currency, 91 S.Ct. 1041 (1971); Qm< 
1958 Plymouth Sedan v. Commonwealth of Pennsylvania, 85 S.O. 1246 
(1965); Boyd v. U.S., 6 S.O. 524 (1886). 

9 Cir: u.s. y. One 1977 Mercedes Benz 4S0SL, 708 F2d 444 (1983); U.s. v. One 
1970 Pontiac GTQ, 529 F.2d 65 (1976). 
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8 Cir: U.S. v. $88,500, 671 F.2d 293 (1982) (Below 516 F.Supp. 720); V.S. v. 

6 Cir: 

5 Cir: 

2 Cir: 

One 1971 Lincoln Continental Mark nI, 460 F.2d 273 (1972). 

u.s, v. $22,287 In U.s. CurrencY4 709 F.2d 442 (1983). 

U.S. v. One 1979 Mercury Cougar, 666 F.2d 228 (1982). 

u.s. v. Physic, 175 F.2d 338 (1949). 

DC Cir: See One 1960 Oldsmobile Convertible Coupe v. U.S., 371 F.2d 958 (1966). 

Matter of One 1974 Mercedes-Benz, 592 P.2d 383 (App. 1979); Matter of 
One 1969 Chev. 2-Door, 591 P.2d 1309 (App. 1979). 

}-\Z: 

AK: 

CA: 

FL: 

IL: 

NV: 

NM: 

NY: 

Little Rock P.O. v. One 1977 Line. Cont., 580 S.W.2d 451 (1979). 

People v. Reulman, 396 P.2d 706 (1964). 

In Re 1972 Porsche 2-Dr., 307 So.2d 451 (App. 1975). 

People v. One 1968 Cadillac Auto, 281 N.E. 2d 776 (App. 1972). 

One 1970 Chevrolet Motor Vehicle v. County of Nye, 518 P.2d 38 (I). 

In Re One] 967 peterbilt Tractor, 506 P.2d 1199 (1973). 

People v. ODe 1965 Fiat Convertible, 326 N.Y.S.2d 833 (1971). 

Discussion 

The so-called "Exclusionary Rule" prohibits the Government in a criminal proceeding 
from using evidence obtained in violation of the Fourth Amendment right against unreasonable 
searches and seizures, and the Fifth Amendment right against self-incrimination. The rule is 
meant to deter unlawful conduct: 

"" the police must obey the law while enforcing the law; ... in the 
end life and liberty can be as much endangered from illegal 
methods used to convict those thought to be criminals as from the 
actual criminals themselves." Spano v. N.Y., 79 s.a. 1202 (1959). 

Subject to a few exceptions, the Exclusionary Rule applies to both state and federal 
criminal proceedings. Seeks v. U.s., 34 s.a. 341 (1914); Mapp in. Ohio, 81 s.a. 1684 (1961). 
The nile has a limited application in civil cases. U.s. v. Janis.,. 96 s.a. 30214 (1976). 

Although forfeiture actions are generally civil in form, they are "quasi-criminal" in 
nature. Their purpose is to impose a punishment for the illegal use of property. Therefore, the 
courts have held that the Excl1;lsionary Rule applies to civil forfeiture actions. Evidence obtained 
in violation of Fourth and Fifth Amendment rights cannot be relied upon to prove a forfeiture. 

• 

• 

A prior determination in a related criminal proceeding as to the admissibility of evidence • 
under the Exclusionary Rule is binding in a civil forfeiture action. It cannot be contested a 
second time in forfeiture proceedings. Matter of One 1974 Mercedes Benz, 592 P.2d 383 (Ariz. 
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App.1979). 

If no prior determination has been made, an owner can (and should) move to suppress 
illegally obtained evidence in the forfeiture action. An owner who neglects to contest the 
admissibility of illegally obtained evidence at the trial court level cannot raise the matter for the 
first time during an appeal. U.S. y. One 1971 Lincoln Continental Mark III, 460 F.2d 273 (8 Cir. 
1972); Qnt; 1970 Chevrolet Motor vehjcle VI County of Nye, 518 P.2d 38 (Nev. 1974). 

E. 

Examples 

7. An.anonymous._caller tells you that a 1972 black on blue GMC "Blazer-type" 
vehicle is carrying marijuana from EI Centro to Los Angeles, California. You set 
up a surveillance on the main connecting road and see a vehicle fitting this 
description. You search it and find large amounts of drugs inside. In criminal 
proceedings against the driver, the courts rule you lacked probable cause to make 
the search and they suppress all evidence as to what was found. See u.s. v. 
Larkin, 510 F.2d 13 (9 Cir. 1974). Is the vehicle subject to civil forfeiture? 

No. The Exclusionary Rule applies to civil forfeitures and the determination in 
the criminal suppression hearing is binding in a later forfeiture action. Since the 
information leading up to the search does not amount to probable cause, and the 
fruits of the search are not admissible, you cannot show probable cause to forfeit 
the vehicle. See One 1958 Plymouth Sedan v. Comm. of Pennsylvania. 85 s.a. 
1246 (1965). 

ONCE PROBABLE CAUSE IS SHOWN, OWNERS MUST STEP FORWARD AND 
DEFEND THE PROPERTY 

A showing of probable cause is enough to declare property forfeited, unless owners come 
forward and prove, by a preponderance of evidence, that: 

1. The property was neither used, nor intended to be used, illegally; or 

2. The property fits into an express statutory exception, such as a common carrier or 
stolen conveyance. 

In other words, once probable cause is shown, the burden of proof shifts to the party 
claiming the property. 

*** 
See MASFA § I1{b). The burden of proving the existence of 
an exemption is on the claimant. 

Also see § 12(g). If tbe state shows probable cause, the 
claimant must prove by a preponderance of the evidence that 
the claimant's. interest is not subject to forfeiture. 

*** 

Authorities 
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19 U.S.C., § 1615; 21 U.S.C. § 885; U.C.S.A. § 506(a). 

Refer to cases cited above under "Probable Cause Is Enough to Begin a Forfeiture." Also 

3 Cir: 

5 Cir: 

6 Cir: 

7 Cir: 

8 Cir: 

9 Cir: 

11 Cir: 

AZ: 

DE: 

'SDFL: 

NDIL: 

IA: 

LA: 

EDMO: 

MO: 

NJ: 

NM: 

NC: 

ED NY: 

U.S. v. $55,518.05 U.S. Currenc~ 728 F.2d 192 (1984); U.S. v. 1977 
Lincoln Mark V, 643 F.2d 154 (1981). 

U.S. v. $364,960, 661 F.2d 322, N. 10 (1981). 
,.-

U.s. v. $83,32(1 682 F.2d 573 (1982). U.S. v. $83,320.00 682 F.2d 573 
(1982). U.S. v. Lots 12, 13, 14, and 15, Keeton Heights Subdivision, 
Morgan County Kentucky, 869 F.2d 942 (1989), under "Innocence of an 
Owner is No Defense to a Civil Forfeiture." infra. 

I1.S. v. Fleming. 677 F.2d 602 (1982). 

One Blue 1977 AMC Jeep CJ-S v. I1.S., 783 F.2d 759 (1986). 

.Raker v. U.s., 722 F.2d 517 (1983). 

I1.S. v. $4,255,000, etc., 762 F.2d 895 (1985). 

Matter of 1976 Blue Ford Pickup .. 586.P.2d 993 (App. 1978). 

State v. One 1968 Bujck Electra, 301 A.2d 297 (Superior Ct. 1973). 

I1.S. v. One (1) 1984 No. 1 Boat Mfg. Lobster Vessel, 617 F.Supp. 672 
(1985); l1..S. v. One 1977 36-Foot Cigarette Ocean Racer.. 624 F.Supp. 290 
(1985); U.S. v. One (1) Defender Lobster vessel, 606 F.Supp. 32 (1984); 
I1.S. v. One (1) Stapleton Pleasure vessel, 575 F.Supp. 473 (1983). 

U.S. v. One Cadillac Eldorado, 535 F.Supp. 65 (1982) (claimant meets 
burden). 

State v. One (1) Certajn 1969 Ford Van, 191 N.W.2d 662 (1971). 

In Re One 1971 Dodge Charger Auto, 291 So. 2d 872 (App. 1974). 

I1.S. v. $44,000, 596 F.Supp. 1308 (1984). 

Statev. Kemp. 574 s.w.2d 695 (App. 1978). 

State v. One 0) Ford Van, 363 A.2d 928 (App. 1976); State v. One 1977 
Dodge VaIL 397 A.2d 733 (County a. 1979). 

State v.,Ozarek, 573 P.2d 209 (1978). 

State v. Richardson, 20a S.E.2d 274 (App. 1974). 

lLS... v. One 1980 Chev. Blazer Auto, 572 F.Supp. 994 (1983); I1.S. v, 
$30,800, 555 F.Supp. 280 (1983); I1.S. v. Qne 1980 BMW 320i, 559 
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SDNY: 

WDTX: 

F.Supp. 382 (1983); U.S. v. $20,294~ 495 F.Supp. 147 (1980). 

U.S. v. Banco Cafetero Intern., 608 F.Supp. 1394 (1985); U.S. v. $4,000 
in U.S. Currency, 613 F.Supp. 349 (1985). 

U.S. v. $13,230 in u.s. Currency, No. 84CA-09 5/29/84. (Unreported). 

Discussion 

Federally, the rules governing the burden of proof in a civil forf~iture action are "written 
in stone." Since 1799,--federal-statutes have placed the burden on owners to show their property 
is not forfeitable, once the Government has shown probable cause for the seizure. See Rubin v. 
!LS... 289 F.2d 195, 200 (5 Cir. 1961). The current federal statute relating to virtually all civil 
forfeitures is 19 U.S.C. § 1615: 

"In all suits or actions brought for forfeiture ... where the property is claimed by 
any person, the burden of proof shall lie upon such claimant . . . . Provided, that 
probable cause shall be first shown for the institution of such suit or action 

" 

The forfeiture section of the Controlled Substances Act (21 U.S.e. § 881 (d)) and the 
Contraband Seizure Act (49 U.S.C. § 784) incorporate this standard by reference. In addition, 
several sections of the Controlled Substances Act expressly repeat that the burden of proof is on 
an owner to defend his property. See Sections 881(a) (4) (B), 881(a) (6) and 885 (a) (1). 

Faced with a showing of probable cause, federal courts must enter a judgment of forfeiture 
against the property if the owner fails to appear (F.R.Civ.P., 28 U.S.C., Rule 56, Summary 

• Judgment). See U.S. v. One 1975 Mercedes 2805, 590 F.2d 196 (6 Cir. 1978). 

• 

Although placing the burden of proof on an owner after a simple showing of probable 
cause may seem harsh, it is not unconstitutional. U.S. v. One 1970 Pontiac GTO, 529 F.2d 65 
(9 Cir. 1976). 

The burden of proof in state civil forfeiture actions is basically the same, particularly in 
states which have enacted the Uniform Controlled Substances Act, Sections 505 and 506. 

8. 

Examples 

You arrest Mr. S on charges of distributing heroin. At the time of arrest, he is 
alone, driving his new $24,000 Porsche. During a lawful search incident to arrest, 
several tablets of methamphetamine are found on the floor of the car just under 
his seat. Transportation of illegally acquired drugs for any purpose, in any amount, 
subjects a conveyance to federal forfeiture. 21 U.S.e. § 881(a) (4). You seize the 
car. S fails to appear in the civil forfeiture proceedings. Is his Porsche forfeitable? 

Yes. Possession of a controlled substance, such as methamphetamine, without a 
valid prescript.ion is illegal under both state (V.e.S.A. § 401c) and federal (21 
U.S.C. § 844) law. S is the owner and sole occupant of the car, and the pills were 
within his reach. Legally, S is presumed to be in possession of the pills. See 
DEA's Dmg Agents' Guide to Offenses and Penalties Under the Controlled 
Substances &4 (1979), for a detailed discussion of "presumptions" in drug cases. 
In addition, it seems probable that S has no valid prescription for the pills. They 
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were not in the prescription bottle, and their location on the floor under his seat 
is highly suspicious. It seems "probably true" that S illegally possessed and 
transported m~thamphetamine in his Porsche. Once probable cause is shown for 
forfeiture, an owner must step forward and prove the innocence of the property. • 
If he fails to do so, the property must be declared forfeited. 

9. Using the same facts as in the last example, suppose S appears in the forfeiture 
proceeding and calls three witnesses in defense of his car. His girlfriend G 
testified that she borrowed SiS cal' the day before is arrest and she dropped her 
purse on the floor. She thought she had picked them all up, but she must have 
.missed.a few.under the seat. Her doctor, a respected physician, testifies that he 
prescribed methamphetamine for G because she is overweight. G's pharmacist 
identifies the pills found in SiS Porsche as the same brand of methamphetamine he 
dispensed to G under her doctor's prescription. Everyone's eyes focus onG - she 
is obviously fat. The court accepts all this testimony as credible. Is the Porsche 
forfeitable? 

No. S has come forward with enough credible evidence to prove that the drugs 
found in his Porsche were lawfully prescribed for his girlfriend, that she dropped 
them by accident, and that he did not know they were there. It is no longer 
"probably true" that S illegally possessed and transported illicitly acquired drugs 
in his car. See In Re One 1971 Dodge Charger Automobile, 291 So. 2d 872 
(LA.App. 1974). 

F. NON-DEFENSES 

In a civil forfeiture action, the key questions for the court are not the good faith or guilty • 
knowledge of the owner. The questions to be answered focus almost exclusively on the ~ 
made of the property, and whether that use required forfeiture under the statute. Did the car 
transport drugs? Were the chemicals, glassware and equipment intended for use to make PCP? 
Was the money exchanged for illicit drugs? With r~re exceptions, disproving the illegal use of 
the property or proving it comes within some statutory exceptions, are the only two defenses to 
a civil forfeiture. 

1. Innocence of an Owner is No Defense to Civil Forfeiture 

Owners who are innocent of any criminal involvement and who are totally ignorant of the 
illegal use made of their property are protected from forfeiture by many state statutes and by 
several state constitutions. Both conditions must be met to prevent forfeiture; innocence, by 
itself, is no defense. Federally, neither an owner's innocence, nor his ignorance, is a defense. 
The United States Constitution permits the forfeiture of illegally used property regardless of the 
innocence or ignorance of its owner. 

*** 
See MASFA § 5. Exemptions. 

(a) Property is exempt from forfeiture if: 

32 

(1) the owner or interest holder acquired the property 
before or during the conduct giving rise to its forfeiture, 
and be: 
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S.O: 

11 Cir: 

• 10 Cir: 

(i) did no,t know and could not reasonably have 
known of the act or omission or that it was likely 
to occur; or 
(ii) acted reasonably to prevent the conduct giving 
rise to forfeiture; or 

(2) if the owner or interest holder acquired the property 
after the conduct giving rise to its forfeiture, including 
acquisition of proceeds of conduct giving rise to 
forfeiture, and he acquired the property in good faith, 
for.v.alue .and was not knowingly taking.part in an illegal 
transaction. 

(b) Even if the owner or interest holder lacked knowledge or 
reason to know, the property is forfeitable if: 

(1) the owner or interest holder holds the property 
jointly with the person whose conduct gave rise to its 
forfeiture; 
(2) the wrong-doer had authority to convey the property 
to a good faith purchaser for value at the time of the 
conduct; 
(3) the owner or interest holder is a co··conspirator or 

otherwise criminally responsible for the conduct giving ,rise to 
forfeiture; Il)r 

(4) the owner or interest holder acquIred the property 
with notice of its actual or constructive seizure for 
forfeiture or with reason to believe it was subject to 
forfeiture. 

*** 

Authorities 

Calero-Toledo y. Pearson Yacht Leasing Co. 94 S.O. 2080 (1974) (and 
other Supreme Court cases cited therein). 

U.S. v. Four Parcels of Real Property on Lake Forest Circle, etc., 870 F.2d 
586 (1989), under "Intervenors (RE Standing). infra; U.S, v. One 1980 
Bertram 58 Motor Yacht, 876 F.2d 884 (1989). (An innocent owner must 
prove: (1) that he was uninvolved in and un,a.ware of the illegal activity 
which is the basis of the forfeiture; ,md (2) that he did everything that 
reasonably could be expected of him to do to prevent the activity. Thus, 
a failure to ask for identification o[ to conduct any inquires precludes the 
use of this defense. (Under the Sec. 881(a)( 4) intended for use Sec., an 
owner's intention to alter a yacht to better accommodate the transportation 
of drugs results in forfeiture. [The Eleventh circuit's interpretation of the 
innocent ownership defense is very narrow and represents the majority 
view. The first prong is subjective, and the second prong is objective]. 

Eggleston y. State of ColoradQ, 873 F.2d 242 (1989) under "Forfeiture 
Occurs at the Moment of Illegal Use." infra. 
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9 Cir: u.s. v. 1980 Red Ferrari etc .• 827 F.2d 477 (1987). (Claimant alleging 
innocent ownership has the burden of proving the absence of actual 
knowledge of the act or om!ssion to act leading to forfeiture. The burden 
is no on the government to show that claimant had actual knowledge); 9 
Cir~ U.s. v. One 1972 Chc~aolet Blazer, 563 F.2d 1386 (1977)j U.S. v. 
One 19G1..Em;d Mustang. 457 F.2d 931 (1972); U.S. v. One 1967 Cadillac 
Coupe Eldorado, 415 F.2d 647 (1969); U,S. v. Bride, 308 F.2d 470 (1962); 
U.S. v. Andrade, 181 F.2d 42 (1950). 

8 Cir: ~lue 1977 AMC Jeep 0-5 v. U.S .• 783 F.2d 759 (1986); U.$. v. One 
. _ 1276 Lincoln Continental Mark IV, 584 F.2d 266 (1978); U.S. v. One 

1973 Buick..Riviera, 560 F.2d 897 (1977); U.S. VI One 1972 Toyota Mark 
IL 505 F.2d 1162 (1974); U.S. v. One 1971 Lincoln Continental Mark III, 
460 F.2d 273 (1972). 

7 Cir: U.S, v. Qne 1958 Pontiac Coupe. 298 F.2d 421 (1962). 

6 Cir: u.s. v. Lots 12. 13, 14, and 15, Keeton Heights, etc., 869 F.2d 942 (1989). 
The innocent owner defense merely requires proof that the proscribed act 
was committed "without the knowledge or consent of that owner." A 
claimant need not meet the Calero-Toledo standard that "he has done all 
that he would reasonably be expected to do to prevent the proscribed use 
of his property." (Although the burden of proving the inncoent owner 
defense is on the claimant, the government must demand such proof. When 
a claimant timely files a verified claim asserting the innocent owner 
defense, and the government does not argue the absence of genuine factual 
issue as to that claimant's innocence, summary judgment may not be entered 
as to that claimant's innocence). (Mere intent to use the property for 
fek\nious use is sufficient to subject that property to forfeiture under 21 
U.S.C. Sec. 881(a)(7). After the government proves probable cause to 
institute a forfeiture suit, the burden of proof then shifts to defendant to 
show that he lacks the prescribed intent); U.S. v. Premjses Known as 526 
LisQ.lID..Drlve, etc" 866 F.2d 213 (1988). infra. U.s. v, One 1975 Mercedes 
2.8.Q5.. 590 F.2d 196 (1978); U.S. v. One 1961 Cadilla..c.. 337 F.2d 730 
(1964). 

5 Cir: I1S. v. One 1977 Jeep, 639 F.2d 212 (1981); U.S. v. One 1975 Ford Pic.klij2 
Truck. 558 F.2d 755 (1977); U.S. v. One 1969 Plymouth Fury, 476 F.2d 
960 (1973); 11.S. v. One 1970 Buick Riviera, 463 F.2d 1168 (1972); 
~&m;ral Finance Corp. Of Florida v. U,S'P 333 F.2d 681 (1964); U.s, v I 
Dne 1957 Oldsmobile, 256 F.2d 931 (1958); Associates Investment Co, 
v.U.s •• 220 F.2rl 885 (1955); U,S,v. One 1952 Model Ford Sedan, 213 F.2d 
252 (1954); U.s. v, Gramling, 180 F.2d 498 (1950). 

4 Cir: :tJ.s. V, San.mm, 866 F.2d 1538 (1989). (The beneficial trust theory can be 
used to protect an innocent owner. In this case, a husband conveyed his 
one-half interest in real property to his wife and children. The wife then 
used t4e pruperty in violation of Sec. 881 (a)(7). The Fourth Circuit 
fOIff!ited the wife's interest, but held that the one-half interest of the 
children was preserved by a beneficial trust despite the wife's actions). 
[The beneficial or constructive trust theory is a basis of innocent ownership 
used as an alternative to the tenancy by the entireties theory. Boty, 
however, are legal fictions. The trust theory can also be used when the 
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• 3 Cir: 

• 
2 Cir: 

1 Cir: 

DC Cir: 

AZ: 

co: 

SDFL: 

• 

property is not martial property, and for personal as well as real property]. 
U.S. V. One 1971 Mercedes Benz, 542 F.2d 912 (1976); The Pilot, 43 F.2d 
491 (1930). 

U.s. v, Parcel-vf Real Property Known as 6109 Grubb Raod, etc., 886 F.2d 
618 (1989). Hearsay evidence introduced to detennine probable cause is 
not admissible or any purpose regarding the merits of the case) including 
the innocent owner defense. The innocent owner defense in the "knowledge 
or consent" phrase of 21 U .S.C. Sec. 881(a)(7) consists of two, independent 
defenses. Innocent ownership can be proven by the preponderance of the 
evidence .that the illegal use of property occurred either: (1) without 
knowledge, or (2) without consent. In an innocent ownership claim, 
claimant must first prove the "no knowledge" defense. If he cannot, 
claimant must prove the "no consent" defense. One difficulty is that in the 
"no consent" defense process, knowledge of the criminal activity will be 
relevant. The "no consent" issue assumes knowledge. Sec. 881 is not so 
punitive in nature as to amount to a criminal provision. TIlUS, the 
prohibitions against double jeopardy and cruel and unusual punishment do 
not apply. [The court was extremely concerned about the effect of 
forfeiture on real property held as a tenancy by the entireties where one 
spouse claimed innocent ownership. The court stated that tenancy by the 
entireties where one spouse claimed innocent ownership. The court stated 
that it was unrealistic to demand that an innocent owner seek partition of 
the entireties property to maintain that defense. The court also noted that 
once innocent ownership is established, a court must detennine the extent 
of that interest, which is difficult in the case of entireties property.] Minor 
children of an owner lack standing to contest a forfeiture. [Grubb Road 
represents the minority view. The majority rule is that the burden of proof 
is on the alleged innocent owner to show both no knowledge and no 
consent. As pointed out by the dissent, the majority appears to rule out any 
affinnative duty to act.] The Julia Davis, 72 F.2d 370 (1974). 

U.s. v. pacifi~ Finance Corp., 110 F.2d 732 (1940). 

U,S. v, Pole NQ. 3,172, etc., 852 F.2d 636 (1988). (The claim of 2 record 
owner cannot be dismissed merely for failure to appear at a disposition. 
U.s, v' One Clipper Bow Ketch Njsku, 548 F.2d 8 (1977). 

U.s, ex reI Walter E, Heller & Co. v, Mellon, 40 F.2d 808 (1930). 

In Re One 1965 Ford Mustang. 463 P.2d 827 (1970); Matter of 1972 
Chevrolet Monte Carlo, 573 P.2d 535 (App. 1977); Matter of 1976 Blue 
Ford Pickup, 586 P.2d 993 (App. 1978). 

U.S, v. One 1977 Chevrolet Pickup, 503 F.Supp. 1027 (1980). 

U.s, v. $280,500,00 etc., 655 F. Supp. 1487 (1986). (The mother of the 
driver 9f a seized vehicle is not an innocent owner, despite being one of 
the registered owners, because it was unlikely that she did not know of her 
son's five-year probated sentence involving 1,200 pounds of marijuana. 
(A vehicle is forfeitable when the manner in which the marijuana was 
embedded in the vehicle indicated that large amounts of marijuana had been 
transported, regardless of the actual amount in the vehicle). Drug detector 
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dogs can help sustain probable cause, especially when one alerts on a 
suitcase containing money which had been used by an undercover DEA 
agent to purchase drugs). U.S. v. Gulfstream West, etc., 710 F. Supp. 792 
(1989), under "All Facilitation Monies Significantly Connected to any Drug 
Offense are Subject to Federal Forfeiture." ~ U.S. v. One (1) 1981 65 • 
Skokum Motor Sailor Ketch, 717 F. Supp. 1546 (1989). (A relevant factor 
in determining the defense of innocent ownership is the circumstances 
surrounding a claimant's purchase of the defendant~. A claimant must 
exercise due care and reasonableness when purchasing a defendant ~. 
Further, a claimant must exercise due care and take all reasonable steps 

.-necessary _to ensure that the property was not used to convey narcotics. 
Innocent ownership is precluded by failure to adequately e~plain the 
presence of hidden compartments inside defendant vessel); U.S. v. One 
Parcel of Real Estate at 11,885 S.."W. 46th Street, etc., 715 F. Supp. 355 
(1989). (This case includes a discussion about how state law determines 
ownership interests. The state courts are split as to which time frame to 
use to determine an innocent owner's ownership interest. Some state courts 
hold that the relevant time inquiry is before commission of the crime, which 
is before the government's ownership interest arises. If there are multiple 
ovmers, the government's later intervention does not affect the ownership 
interest). (Other state courts, as in Florida, hold that the appropriate time 
frame is after commission of the crime. Under this view, the government's 
interest has vested and affects the interest of mUltiple owners). (A tenancy 
by the entirety is legal fiction creating a unique estate in property held 
jointly by spouses. A tenancy by the entirety requires unity of possession, 
interest, time, title, and marriage. Loss of anyone unity automatically 
converts a tenancy by the entireties into a tenancy in common). Since, 
under Florida law, ownership interests are determined after commission of .';', 
a crime, a teIlancy by the entireties is destroyed when the crime is 
committed. The unities of title, time, marriage, and possession are 
destroyed when the crime is committed. The unities of title, time, marriage, 
and possession are destroyed. Thus, a tenancy by the entireties betwcl;n 
spouses is statutorily converted into a tenancy in common as between the 
government and the innocent party, each having one-half interest in the 
whole). [There are often difficulties when interpreting the effect of two 
legal fictiol"is; namely, the relation back doctrine and a tenancy by the 
entireties. When these two legal fictions are construed together, the relation 
back doctrine must be modified. Forfeiture of real property does not occur 
at the moment a crime is committed. Rather forfeiture of real property 
occurs either before or, as under Florida law, after commission of a crime]. 
The court's analysis is confusing. First, the proper interest to be decided 
is that of the federal government. The court here incolTectly decides the 
interest of the innocent owner. (The court confuses the government with 
an innocent owner. Second, the correct time frame is, as her.e, before 
commission of the crime under the relation back theory. ConseqtIently~ the 
government's interest relates back to before commission of the crime and 
is superior. The third question is whether or not a third party is innocent 
owner. ,If so, the government will recognize an innocent party's claim). 
(In jurisdictions holding that forfeiture of real property occurs before 
commission of a crime, a tenancy by the entireties held by a gUilty and an 
innocent spouse is theoretically preserved. This is the majority view. In • 
jurisdictions where forfeiture of real property occurs after commission of 
a crime, a tenancy by the entireties held by a guilty and an innocent spouses 
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is statutorily converted into a tenancy in common belonging to the 
government and the innocent spOuses, each having a one-half interest in 
the whole.]; :u.s. v. One Parcel of Real Estate wcated at 10,691 S.W. 58th 
Street, etc., 683 F. Supp. 1370 (1987). (In this case, a bonding company 
secured its bail bond with realty later subjected to forfeiture. The defendant 
then fled the jurisdiction. The standard for innocent ownership of the 
bonding company is whether or not the bonding company acts as a 
reasonable, prudent agency under similar circumstances. Specifically, a 
bonding agency must make inquiries as to the status of the property and 
take such other steps as are necessary to protect its interest). U.S. v. One 

_._ .single .F.amUy Resjdence with Outbuildings LQcated at J 5,621 S.W. 2Q9th 
Avenue, etc., 699 F. Supp. 1531 (1988). (An Innocent owner is one who: 
(1) was unaware of the illegal use of the property; but (2) would have taken 
the appropriate steps to prevent such activity had he had facts giving rise 
to a reasonable suspicion of such activity. (Although forfeiture relates back 
to the time of the illegal act, the interest of an innocent owner is never 
forfeited). (Property held as a tenancy by the entireties is not forfeitable 
by the criminal conduct of one spouse if the other spouse qualifies as an 
innocent owner. The innocent spouse retains the property in its entirety). 
[A fundamental difficulty with this court's expression of the innocent owner 
test is that the second prong is purely hypothetical. Most such tests are 
objective, subjective, or both; but they are rarely hypothetical. Another 
problem is that this court seems to act on the premise that the absence of 
an innocent owner is an element in detennining the forfeitability of 
property. The cou.rt does not use innocent ownership as an actual defense. 
Further, if the presence of an innocent owner means that the propertv is not 
forfeitable, then theoretically, the property remains as a tenancy by the 
entireties. However, in effect the court apparently conveys the property 
from the criminal spouse to the innocent owner spouse. This most unusual 
court action is consistent with the court's premise that the presence of an 
innocent owner makes the entire property not forfeitable as to that innocent 
owner]. U.S. v. One Single Family Resjdence Located at 2901 S.W. 118th 
Court, etc., 683 F. Supp. 783 (1988). (Innocent ownership is detennined 
by a "knew or should have known" standard of reasonableness. The Sixth 
Amendment right to bail is not violated by forfeiture of assets pledged as 
security for bail bond. (Also see U.S. v. Caplin & Drysdale Chartered) 
_U.S._(1989); l09S.Ct. 2646;_L.Ed.2d-,; and U.S. v, Monsanto, 
_U.S._ (1989); 109 S.Ct. 2657 L.Ed. 2d _ under "Attorney 
Assignments," infra. 

Gamer v. State, 175 SE2d = 133 (App. 1970). 

u.s. y. Real Property Known as 19,026 Oakmont South Drive, etc., 715 F. 
Supp. 233 (1989). (A spouse is not an innocent Owner when two witnesses 
testified that they had seen or used cocaine in her house while she was 
present). 

People,V. One 1965 Qldsmobile, 284 N.E. '2d 646 (1972); 1957 Chevrolet 
v. Div. Of Narc. Control of Dept. of Pubiic Safety. 189 N.E.2d 347 (1963). 

u.s. v. South 23.19 Acres of Land, 694 F. Supp. 1252 (1988). (An 
innocent owner spouse with a one-half, unidivided interest in community 
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property is entitled to one-half of the proceeds from the sale of the 
property. The government has the right to divide community property to 
prevent drug traffickers from insulating unlawfully gained property). 
(contra) State v. 1971 Green GMC Van, 354 So. 2d 479 (1977). 

State y. Greer, 284 A.2d 233 (App. 1971); Prince Geor~s County y. Blue 
Bird Cab Company, 284 A.2d 203 (App. 1971). 

u.s. v. Mark~ 703 F. Supp. 623 (1988). (An innocent spouse's interest in 
property held under a tenancy by the entireties is protected from the 

.. govemment's . ..civJI forfeiture .claim against .the guilty spouse. The guilty 
spouse's interest in the tenancy by the entireties may be civilly forfeited to 
the government. The result is that the innocent spouses takes all. The 
jnnocent spouse's interest is the equivalent of an undivided life estate in the 
entire propety. The civil forfeiture statute, 21 U.S.C. Sec. 881, and the 
criminal forfeiture statute, 21 U.S.C. Sec. 853, were applied concurrently 
under the same proponderance of the evidence standard of proof). [The 
court rejected the government's argument that the tenancy by the entireties 
was converted into a joint tenancy as between the innocent spouse and the 
government. The court was concerned that the government, as co-tenant, 
could force the sale of the property and cause an innocent spouse to become 
homeless. ] 

U.S. v. One Brown 1978 Mercedes Benz, 657 F. Supp. 316 (1987);..sllfd 
mem., One Brown Mercedes Benz. 837 F.2d 479 (8th Cir. 1987). (The 
innocent owner defense is not avail abe when an owner makes no allegation 
and offers no proof that she had done all that reasoliably could be expected 
to prevent the illegal use of the property.) 

u,s. y. 1.678 Acres of Land, etc!~ 671 F.Supp. 413 (1987). (If there is a 
reasonable belieft that the record owner of real property knows that the 
realty is the proceeds of controlled substance transactions, then the record 
owner is not an innocent owner. The clerk of the court, not a judicial 
officer, can issue a seizure warrant for real property.); u.s. v. One 1985 
Merced*! Benz, etc., 716 F. Supp. 211 (1989). (An innocent owner defense 
is precluded when that person was aware of the criminal activity; i.e. a 
passenger in his car was smoking marijuana, and he himself possessed 
mariju8.Jla. The federal government is entitled to summary judgement based 
on claimant's guilty plea to a state offense for marijuana possession.) 

U.S. v. One 1980 Chev. Corvette, 564 F.Supp. 347 (1983); Kutner Buick, 
Inc. y. Strelecld, 267 A.2d 549 (Superior 1970). 

U.S. v. Premises KnQwn as 171-02 Liberty Avenue, etc., 710 F.Supp. 46 
(1989). (An innocent owner is one who: (1) was aware of illegal drug 
activity on his property; but (2) had not consented to such activity and was 
unable to prevent them.). u.S. v. One 1980 BMW 320i, 559 F.Supp. 382 
(1983)., 

u.s. y. PrQperty KnQwn as 303 West 116tll Street, etc., 710 F.Supp. 502 
(1989). (An owner with a prior conviction for the sale of narcotics on his 
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OR: 

property is not an innocent owner with respect to his brother's subsequent 
drug activities on the same property. The rationale is that the owner is 
collaterally estopped from asserting his innocence or lack of knowledge of 
drug activities on the property.) 

Blackshear v. State, 521 P.2d 1320 (App. 1974). 

ED PA: Devito v. U.S. Dept. of Justice, etc., 520 F.Supp. 127 (1981) 
(Calero-Toledo dicta protects innocent owner). 

WD PA: " .U.S. v .. P.arcel of Real Property. 3201 Caughey Road, etc., 715 F.Supp. 131 
(1989). (The test for innocent ownership is whether or not the claimant had 
actual knowledge of or consented to the criminal conduct. The fact that 
real property is held as tenancy by the entireties is not relevant to 
determining innocent ownership. The burden of proof is on the claimant. 
[As a practical matter, courts are more lenient in establishing innocent 
ownership when a te.nancy by the entireties is involved. Also, if innocent 
ownership is proven, then the fact that real property is held as tenancy by 
the entireties is not relevant to deciding the distribution of ownership 
interests.]; U.S. y. Property Known as 708-710 West 9th Street, etc., 715 
F.Supp. 1323 (1989), under "All Facilitation Moneys Significantly 
Connected to AllY Drug Offense are Subject to Federal Forfeiture." infra. 

SD: State v. One 1966 Pontiac Auto., 270 N.W.2d 362 (1978). 

ED TN 

SDTX: 

TX: 

u.s. v. Real Property in Sevier County, Tennessee, 703 F.Supp. 1306 
(1988), under "All Facilitation Moneys Significantly Connected to Any 
Drug Offense are Subject to Federal Forfeiture." infra. 

U.S. v. Real Property Located at 2011 Calumet, etc., 699 F. Supp. 108 
(1988). (When an owner's agent has notice of possible illegal conduct 
regardlng the owner's leased property, the owner's duty to prevent the illegal 
use of the property increases. Notice of potentially suspicious facts, such 
as frequent raids and unauthorized structural alterations resembling 
fortification, triggers an affirmative duty to act. Thus, a landlord cannot 
ignore numerous indications that his leased premises were being userl a 
crack house. A landlord cannot escape accountability to his community by 
refusing to investigate suspicious facts and allegations of illegal use.) [It 
is possible that a negligence standard of knew or should have known may 
apply in such cases. In any event, this court relies on an affirmative duty 
to act, which probably means a reporting requirement.] 

State v. Cherry, 387 S.W.2d 149 (App. 1965). 

Discussion 

The word "innocence" ~as been loosely used to describe five degrees of an owner1s "fault" 
as to the illegal use of his property: . 

(I) The owner was NOT CONVICTED of any related crime, but was involved 
in the illegal use. 
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(2) The owner was NOT INVOLVED in the illegal use, but was aware of it. 

(3) 

(4) 

The owner was IGNORANT of the illegal use, but was negligent in lending 
his property. 

The owner was NOT NEGLIGENT in lending his property, but could have 
done more to prevent its illegal use. 

(5) The owner HAD DONE EVERYTHING REASONABLY POSSIBLE TO 
PREVENT THE ILLEGAL USE of his property. (A very high standard 
of care). 

It is important to distinguish between these levels of fault, because the relief available to 
an owner under the forfeiture laws depends upon it. For convenience, this Guide uses the word 
"innocence" to refer to level (2): lack of involvement, but with an awareness of the illegal use. 

a. Lack of Conyictjon Of Involvement (Innocence) Is never a Defense. 

Virtually every jurisdiction, state and federal, rejects the lack of involvement or lack of 
conviction of an owner as a defense to civil forfeiture. Because civil forfeitures are independent 
of criminal proceedings, it makes no difference whether anyone is convicted of a crime related 
to the seized property. 

"It is the property which is proceeded against, and, by resO!.t to a legal fiction, held 
guilty and condemned as though it were conscious instead of inanimate . . .. The 
forfeiture is no part of the punishment for the criminal offense." Yario.us..l~ 
of Personal Property v. U.S., 51 S.O. 282, 284 (1931). 

This has been the rule for more than two-hundred years. Only once has the Supreme 
Court of the United States even hinted that an owner's criminal involvement might be required 
to civilly forfeit property. In 1971, in U.S. v. U.S. Coin & Currency, 91 S.Ct. 1041, the Court 
noted: 

" ... when the forfeiture statutes are viewed in their entirety, it is manifest that they 
are intended to impose a penalty only upon those who are significantly involved 
in a criminal enterprise." 

For several years this st?tement caused some confusion as to whether the High Court 
intended to change the traditional rule. In 1974, in Calero-Toledo v, Pearson Yacht Leasing Co., 
94 s.a. 2080, 2094, the Court reaffirmed the old rules by emphasizing that the lack 'of 
involvement of an owner is still no defense to civil forfeiture: 

" ... Cojn & amency did not overrule prior decisions that sustained application 
to innocents of forfeiture statutes . . . not limited in application to persons 
significantly involved in a criminal enterprise." 

With the exception of the State of Louisiana, no court recognizes an owner's innocence 
(lack of involvement or convi~tion) as a defense. State v. One 1971 Green GMC Van, 354 So.2d 
479 (La. 1977). 
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b. Ignorance, Accompanied by Negligence 

Too often, an owner will lend his property under circumstances which should reasonably 
lead him to suspect it might be used illegally. The borrower might be a known drug violator; he 
might have a record for trafficking in drugs; or the owner might know of the borrowerl~ 
involvement with drugs. In such cases, the owner is technically ignorant of any illegal use the 
borrower makes of his property: the owner does not ~ with any probability, that it will be 
illegally used. But, this ignorance is accompanied by a certain degree of negligence, or fault, on 
the part of the owner. See U.S. v. One Defender Lobster V~ 606 F.Supp. 32 (SD FLA. 
1984). 

No state or federal constitutional provision prohibits the civil forfeiture of property 
belonging to an ignorant, but negligent owner. One reason given by courts for forfeiting the 
property of negligent owners is that it will encourage others to be more careful about lending 
their property to drug violators: 

case: 

IThe purpose of the statutes is to curb the narcotic traffic, and the public interest 
to be protected against the drugs and its victims outweighs the loss suffered by 
those whose confidence in others proves to be misplaced. II People v, One 1948 
Chevrolet Convertible Coupe, 290 P.2d 538, 541 (Cal. 1955). 

The United States Supreme Court recently repeated this reasoning in the Pearson Yacht 

"To the extent that such forfeiture provisions are applied to ... (owners) ... who 
are innocent of any wrongdoing, confiscation may have the desirable effect of 
inducing them to exercise greater care in transferring possession of their property. II 
94 S.O. 2094. 

Although there is no constitutional objection to forfeiting the property of negligent owners, 
most state. forfeiture statutes exempt innocent, ig."1orant, negligent vehicle owners from their 
coverage. For example, UCSA § 505(a) (4) (ii) provides: 

IIno conveyance is subject to forfeiture . . . by reason of any act or omission 
established by the owner thereof to have been committed . . . without his 
knowledge or consent; II 

Given the widespread use of cars, and the dependence upon them which has developed 
in our society, these states have determined not to punish a car owner for negligence in lending 
his property. Statutory exceptions to forfeiture are discussed in detail later in this Guide. 

Only a handful of state courts have interpreted their state constitutions as protecting 
negligent owners. See In.Jk.Qne 1965 Ford Mustang, 463 P.2d 827 (Ariz. 1970). 

With few exceptions, federal statutes do not exempt the property of negligent owners from 
forfeiture, even if the owners are innocent and ignorant of the illegal use. 
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c. The Innocent, Ignorant, No.n-Negligent ~ 

Ine traditional view holds that nothing in the Federal Constitution, nor in the constitutions 
of most states, prohibits the forfeiture of property belonging to an innocent, ignorant, 
non-negligent owner. Governments are free to forfeit everyone's interests in illegally used • 
property, including lessors (landlords and rental companies), secured parties (banks, credit unions 
and other lienors), and bailors (lenders of property). The Palmyra, 12 Wheat 1, 6 L.Ed. 531 
(1827); U,S. v. Brig Malek Adhel, 2 How. 210, 11 L.Ed. 239 (1844); Dobbins Distillery v. U,S., 
96 U.S. 395,24 L.Ed. 637 (1878); Goldsmith-Grant Co. v. U.S., 41 S.Ct. 189 (1921); Van Oster 
v. Kansas.,. 47 S.Ct. 133 (1926); and £Carson Yacht, cited above. 

The reasoning behind this rule seems to be that some uses of property pose such a serious 
threat to the community that extremely harsh measures are required as a deterrent. 

"In the eternal struggle that exists between the avarice, enterprise and 
combinations of individuals on the one hand, and the power charged with the 
administration of the laws on the other, severe laws are rendered necessary to 
enable the executive to carry into effect the measure of policy adopted by the 
legislature." U.S. v. 1960 Bags of C~ 8 Cranch 398, 405, 3 L.Ed. 602 (1814). 

Although the vast majority of counts dutifully follow the traditional rule, judges frequently 
feel the need to question the wisdom of severely punishing non-negligent property owners: 

"The laws relating to forfeitures do cause one who is raised in the traditions of 
the Anglo-American principles of justice and who is committed to the 
constitutional principles of due process and just compensation to search closely 
for a constitutional violation." U.S. v. One 1961 Cadillac, 207 F.Supp. 693, 698 
(ED TENN. 1962). 

To relieve non-negligent owners from the full burden of forfeiture, the executive and 
legislative branches have developed procedures for "pardoning" property. These procedures are 
discussed in detail in the "Remission" Chapter of this Guide. 

d. Judicial Rebellion to Forfeiture 

In spite of the ancient rules, and in spite of the executive branch's pardoning power, there 
have always been judges and juries that refuse to follow the law. Unable to accept the harshness 
of forfeiting a non-negligent person's property, and unwilling to accept the pardon decisions of 
the executive branches of government, they have either defied or "bent" the law to prevent 
forfeiture. For example, juries in the American colonies often rebelled against the King's laws 
by refusing to declare the property of a non-negligent owner to be forfeitable. Renders interestIJd 
in the history of American forfeiture law, including a discussion of courts that have defied the 
doctrine, should refer to Maxeiner, Bane of American Forfeiture Law - Banished AU~ 62 
Cornell Law Review 768 - 802 (1977). 

Since 1970, the number of courts willing to ignore the ancient forfeiture laws has 
significantly increased. In the early seventies, both state and federal courts began to hold that 
civil forfeiture statutes violate the Just Compensation Clauses of the federal and state 
constitutions. See Mcffeehan v. U.S., 438 F.2d 739 (6 Cir. 1971); In Re One 1965 Ford Mustang~ 
463 P.2d 827 (ARIZ. 1970); Suhomlin v. U.S., F.Supp. 650 (D MD. 1972); and U.S. v. One 1971 

• 

Ford Tmck. 346 F.Supp. 613 (CD CAL 1972). As mentioned. earlier, in 1971, the United States • 
Supreme Court gave some encouragement to these courts when it hinted in the Coin & Currency 
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case that the forfeiture statutes were designed to impose a penalty only upon people "significantly 
involved in a criminal enterprise." 

This conflict between traditional forfeiture doctrine and those courts' intent on protecting 
non-negligent owners came to. a head in 1974 in the case of Calero-Toledo v, Pearson Yacht 
Leasing Co., 94 S.Ct. 2080. The Pearson Yacht Company was in the business of leasing 
expensive pleasure yachts in the United States and Puerto Rico. It leased a $19,800 yacht to two 
Puerto Rican residents. An express prohibition against use of the yacht for unlawful purposes 
was included in the lease. Puerto Rican authorities later seized the yacht from the lessees because 
one illegally possessed marijuana cigarette was found on board. Eventually, the yacht was 
forfeited to the.Commonwealth. Pearson Yacht Company sued the Puerto Rican authorities. A 
Three-Judge United States District Court ruled that the forfeiture was unconstitutional, because 
the yacht company did not know that its property would be used for an illegal purpose and it was 
without fault in renting the yacht. The judges disregarded traditional forfeiture law, preferring 
to follow what they believed was a new trend toward protecting innocent, ignorant, non-negligent 
owners. 

On appeal, the United States Supreme Court reversed the decision and declared the yacht 
forfeitable. Justices Stewart and Douglas dissented. They believed "that the forfeiture of 
property belonging to an innocent and non-negligent owner violates ... (the Constitution)," But, 
the majority of Justices stood by the old rules, repeating that civil forfeiture statutes can be 
applied to innocent; ignorant, non-negligent owners, such as the Pearson Yacht Company. In its 
opinion, the Court did speculate that forfeiture might be unconstitutional if an owner" . proved 
not only that he was uninvolved in and unaware of the wrongful activity, but also that he had 
done all that reasonably could be expected to prevent the prescribed use of his property .... " 
(Level 5) But, the Court found that the yacht company did not show it met this very standard 
of care, and, hence, the language quoted in the previous sentence has become widely known as 
the "Calero- Toledo dicta." 

At first, every lower court accepted the Calero-Toledo decision. For example, the United 
States Court of Appeals for the Ninth Circuit refused relief to an innocent, ignorant, apparently 
non-negligent owner in U.S. y. One 1972 Mercedes-Ben~ 545 F.2d 1233 (1976). But, just 
one year later, the same court effectively reversed itself in U.S. v. One 1972 Chevrolet Blazer, 
563 F.2d 1386 (1977). It "re-read" the Calero-Toledo case to protect non- negligent owners, 
and it held that owners are ,entitled to ,'i judicial hearing to prove their lack of negligence. To 
reach this result, the Ninth Circuit was forced to ignore the facts and the holding of the 
Calero-Toledo case, which clearly denied relief to a non-negligent lessor. It also had to elevate 
the speculative language (dicta) in the Calero-Toledo case to a concrete legal doctrine. 

Officials responsible for federal forfeitures within the Ninth Circuit (Alaska, Arizona, 
Calif., Hawaii, Idaho, Montana, Nevada, Oregon, and Washington), should be aware they are 
governed by special rules not applicable to other jurisdictions. The power of pardon (remission) 
granted exclusively to the Executive Branch (19 U.S.C. § 1618) has been assumed by the federal 
courts in these states. Moreover, federal judges in these states grant relief to an owner based 
simply upon the owner's ignorance of the illegal use of his property. They are not requiring an 
owner to prove he met the highest standard of care in lending his property (Level 5). Nor are 
they demanding an owner prove his lack of negligence (Level 4). S~C U,S. v, One 1971 VW 
Sedan, CD CAL, CV 78-325,5-MML, December 6, 1979). 

If the Pearson Yacht Company could revive its claim and bring it before federal courts 
within the Ninth Circuit, it would today be granted relief that it was denied just a few years ago 
by the United States Supreme Court. Historically, the judicial rebellion against the forfeiture 
doctrine is alive and well in the federal courts within the Ninth Circuit. 
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In the years since the Calero-Toledu case in 1974, a great number of Federal Courts have 
applied the "Calero-Toledo dicta" as the test to determine whether "innocent" parties should be 
protected from the harshness of forfeiture. 

1 Cir: 

10 Cir: 

8 Cir: 

5 Cir: 

4 Cir:· 

2 Cir: 

DE: 

MDFL: 

SDFL: 

HW: 

EDMI: 

SDNY: 

PA: 

EDPA: 

WDPA: 
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Authorities 

lLS. v. One Pontiac LeMans, etc~ 621 F.2d 444 (1980); U.S. v. $6,700, 615 
F.2d 1 (1980). 

u.s. y .. One 1957 Rockwell AerQ Com., etc., 671 F.2d 414 (1982). 

u.s. v. One Rockwell Intern. Commander. 754 F.2d 284 (1985); U.S. v. 
One 1973 Buick Riviera AutQ., 560 F.2d 897 (1977). 

U.S. v. One Boeing 707 Aircraft, 750 F.2d 1280 (1985) (relief denied -
negligent owner); U.S. v. $47,875 in U.S. Currency, 746 F.2d 291 (1984) 
(relief denied - "did not do all they reasonably could have done" to protect 
loan); U.S. v. One 1977 Jeep, 639 F.2d 212 (1981); U.S. v. One 1951 
Douglas DC-6 Aircraft, et aI., 667 F.2d 502 (1981); U.S. v. One 1975 Ford 
FlOO Pickup Truck, etc... 558 F.2d 775 (1977). 

U.S. v. One 1966 Beechcraft Aircraft Model King.AiL. 777 F.2d 947 (1985) 
(relief denied - lease of aircraft "handled in a most casual unbusinesslike 
manner"); U.S. v. One 1971 Mercedes Benz, etc., 542 F.2d 912 (1976). 

U.S. v, Thjrteen (13) Gambling Devices, 559 F.2d 201 (1977); U.s. v. One 
1974 Cadillac Eldorado, 548 F.2d 421 (1977). 

Carpenter v, Andrus) 485 F.Supp. 320 (1980). 

U.S. v. (1) 30 Foot 1982 Morgan. 597 F.Supp. 589 (1984). 

U.S. v. One (I) Blue Lobster vessel, 639 F.Supp. 865 (1986) (lists six 
factors to test reasonable actions by lessor of .vessel); U.S. v. One 
Homemade Vessel Named Barracuda, 625 F.Supp. 893 (1986); U.S. v. On~ 
1977 36 Foot Cigarette Ocean Racer, 624 F.Supp. 290 (1985). 

U.s. v. Four (4) Pinball Machines, 429 F.supp. 1002 (1977). 

U.s. v' One 1983 Pontiac Gran Prix, 604 F.Supp. 893 (1984). 

U.S. v. One Mercedes-Benz 380 SEL, 604 F.Supp. 1307 (1984). 

U.s. v. One 1976 Chevrolet Corvett~ 477 F.Supp. 32 (1979). 

U.S. v. One 1981 Datsun 280 ZX, 644 F.Supp. 1280 (1986) (Parent found 
"innoce~t" of daughter's violation); U.S. v. Devito, 520 F.Supp. 127 (1981). 

U,S. v. 1982 Datsun 200 SX, 627 F.Supp. 62 (1985), affirmed, 3 Cir. 782 
F.2d 1032 (1/21/86); U,S, v. One 1976 Lincoln Mark IV, 462 F.Supp. 1383 
(1979). 
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WOTN: u.s. y. One 1951 Douglas DC-6 Aircraft, 475 F.Supp. 1056 (1979) 
(affirmed by 5 Cir. - see above). 

Examples 

10. B asks his girlfriend G to lend him $200. B admits he wants the money to buy 
marijuana. G wants no part of the drugs, but does agree to lend him the money. 
The same day, B is arrested as he is about to buy some pot. Money intended for 
exchange for illicit drugs is subject to civil forfeiture in at least nine states (Idaho, 
.Ill~ Ky.,.Md.,Mass., Minn .• NM, Tenn. and Va.) and under federal law (21 U.S.C. 
§ 881(a) (6)). Criminal charges against B are dropped for reasons other than lack 
of evidence. Band G demand the retum of their $200. Must you return the 
money? 

11. 

2. 

No. Innocence of an owner is no defense to civil forfeiture. Neither the lack of 
conviction. of B, nor lack of involvement of G, is a defense. The money is 
forfeitable. And, since both were aware of its intended illegal use, the money will 
not be "pardoned" by an executive official. 

S, a minor, was arrested for possession of drugs. He took advantage of the 
youthful-first offender provisions of the Controlled Substances Act(s) and avoided 
a conviction. F, his father, now tries to pressure S not to use drugs, but F knows 
that S is still a drug abuser. F lets S use the family car - a Buick - to go on a 
trip. S is lawfully arrested transporting 234 pounds of marijuana in the car. While 
the criminal charges against his son are pending, F demands you return his car. 
Is it forfeitable? 

Yes, under federal law. Transportation of illicit drugs, in any amount, for any 
purpose, subjects a conveyance to federal forfeitme. Neither the federal 
Constitution, nor federal statutes, protects an innocent, ignorant owner such as F. 
And, since F was negligent in lending his car to S - he knew S was a drug abuser 
with a prior arrest - Fs Buick cannot qualify for a federal "pardon" (remission). 
See U.S. v. One 1973 Buick Rjyiera Auto.~ 560 F.2d 897 (8- Cir. 1977); U.S. v. 
One 1276 Linc. Cont. Mark IV, 584 F.2d 266 (8 Cir. 1978); and U.S. in. One 1276 
Bujck Skylark, 453 F.Supp. 639 (D COLO. 1978). Also see a contra case of ~ 
in. One 1272 Datsun 280 ZX. 720 F.2d 453 (8 Cir. 1983). 

Dismissal of Criminal Charges is No Defense to Civil Forfeiture 

When both a criminal action and a civil forfeiture arise out of the same wrongful conduct, 
dismissal of the criminal charges - even with prejudice - does not affect the forfeiture. 

*** 

See MASFA § 11. Judicial Proceedings Generally. Subsection 
(0). An acquittal or dismissal in a criminal proceeding shall 
not preclude civil forfeiture proceedings. 

*** 

MA.SFA 45 



10 Cir: 

5 Cir: 

4 Cir: 

1 Cir: 

snNY: 

Authorities 

Bramble in. Richardson, 498 F.2d 968 (1974). 

U.S. v. One (1) 1969 Buick Riviera, 493 F.2d 553 (1974). 

U.S. in. One 1971 Mercedes Benz, 542 F.2d 912 (1976). 

U.S. in. One Clipper Bow Ketch Nisku, 548 F.2d 8 (1977). 

,u,S. v. 20 Strings Sea Pearls, 34 F.2d 142 (1929). 

3. Acquittal is No Defense to Civil Forfeiture 

We have seen that neither the innocence of an owner, nor the dismissal of related criminal 
charges, has any effect on a civil forfeiture. This is so because a civil forfeiture and a criminal 
penalty are separate, distinct legal sanctions. Each is independent of the other. It follows that 
an acquittal of criminal charges does not affect the government's right to pursue a civil forfeiture. 
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Authorities 

S.O: U.s, in, .Qne Assortment of 89 Fireanns, 104 S.Ct. 1099 (1984); One Lot 
Emerald Cut Stones And One Ring in. U.S" 93 S.O. 489 (1972); 
Helinering in. Mitchell, 58 S.O. 630 (1938). 

Ct.Cl: 

10 Cir: 

9 Cir: 

8 Cir: 

6 Cir: 

5 Cir: 

4 Cir: 

3 Cir: 

2 Cir: 

Doherty jn. U.S" 500 F.2d 540 (1974). 

(Contra) Lowther jn. U.s" 480 F.2d 1031 (1973) (of highly questionable 
validity after the 1972 decision in One Lot Emerald Cut Stones, Etc., 
above). 

U.S. in. Kismetoglu, 476 F.2d 269 (1973); U.S, in. Gramer, 191 F.2d 741 
(1951). 

One Blue 1977 AMC Jeep CJ-5 jn. U.S" 783 F.2d 759 (1986); Glup v, 
~ 523 F.2d 557 (1975). 

. Epps v. Bureau of AlcoboI, Tobacco & Firearms, 375 F.Supp 345, affirmed 
495 F.2d 1373 (1973); Mcxeehan v. U.s., 438 F.2d 739 (1971); U.S. v, 
One 1935 Model Pontiac S. Automobile, 105 F.2d 149 (1939). 

U.S. v. One (1) 1969 Bujck Riviera Autop 493 F.2d 553 (1974); lLS. v, 
Burch, 294 F.2d 1 (1961) . 

. U.s, v. One 1953 Oldsmobile 98 4-DoQr Sedan, 222 F.2d 668 (1955). 

U.s. v. One 1964 Ford Thunderhlrd. 445 F.2d 1064 (1971); U.S. v. One 
Dodge Sedan, 113 F.2d 552 (1940). 

U.S. v. Physic, 175 F.2d 338 (1949). 
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1 Cir: 

NDCA: 

M.u.rrny & Sorensoij, Inc. v. U.S., 207 F.2d 1 (1953). 

Weinstein v. Mueller. 563 F.Supp. 923 (1982). 

CO: 

FL: 

NJ: 

U.s. v. One 1977 Chevrolet Pickup, 503 F.Supp. 1027 (1980). 

Knight v. State, 336 So.2d 385 (App. 1976). 

State v. McCoy, 367 A.2d 1176 (App. 1976). 

Discussion 

Anglo-American law has a tradition of providing adverse parties a "day in court" to settle 
their disputes. It also has a tradition of limiting them to just "one day in court," so to speak. 
Once an issue between certain parties has been finally decided, those same parties cannot litigate 
the same issue again. The goal is to prevent needless repetition and harassment. Our legal 
system has developed at least two principles designed to limit parties to "just one bite at the 
apple": 

(1) The doctrine of Collateral Estoppel; and 

(2) the constitutional doctrine of Double Jeopardy. 

If both a criminal proceeding and a civil forfeiture action stem from the same wrongful 
conduct, is the Government violating these principles by giving itself two separate chances at 
"punishing" an owner? 

a. CQllateral Estoppel 

According to the United States Supreme Court: 

"'Collateral estoppel' is an awkward phrase, but it stands for an extremely important 
principle in our adversary system of justice. It means simply that when :an issue 
of ultimate fact has once been determined by a valid and final judgment, that issue 
cannot again be litigated between the same parties in any future lawsuit." ~ 
v. Swenson, 90 S.D. 1189 (1970). 

The application of this rule to civil forfeiture actions was first considered by the Supreme 
Court in 1818 in GelstQn v. Hoyt~ 16 U.S. (3 Wheat.) 246. After some initial confusion (see 
Coffey v. U.S., 6 S.Ct. 437 (1886», it has now become well settled that collateral estoppel is no 
defense in a civil forfeiture action, although an owner has been acquitted in a related criminal 
proceeding, or the criminal charges against him have been dismissed. There are three distinct 
reasons for this view. 

First, the issues in a criminal proceeding and in a civil forfeiture action are not identical. 
Civil forfeiture statutes focus almost exclusively on the use made of property; the criminal state 
of mind of 8."1 owner is irrele,,:ant. Criminal statutes, on the other hand, require the Government 
to prove prohibited use of conduct combined with an illegal intent. Since the issues in the two 
proceedings are not the same, the doctrine of collateral estoppel does not apply. An acquittal 
or dismissal in a criminal case might simply be based upon a lack of criminal intent; it does not 
necessarily decide the question of the prohibited use of property. 
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Second, the burdens of proof in a criminal proceeding and in a civil forfeiture action are 
not identical. In a civil forfeiture action, the Government need only prove its case by a 
preponderance of evidence (the "probably true" test). In a criminal proceeding, the Government 
must prove its case beyond a reasonable doubt (the "almost certainly true" test). Acquittal or 
dismissal in a criminal proceeding may simply mean the Government fell short of the higher • 
burden of proof; it does not necessarily decide whether the evidence satisfies the "probably true" 
or preponderance test. Therefore, the doctrine of collateral estoppel does not apply. 

Third, the parties to a criminal proceeding and to a civil forfeiture action are not identical. 
The defendant in a civil forfeiture action is the property - not the defendant in a related criminal 
case. Sinc~ the pa.."lies arellotlhe same, again, the doctrine of collateral estoppel does not apply. 
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Authorities 

S.O: .u.s. v. One Assortment of 89 Fireanns, 104 S.Ct. 1009 (1984). 

US Claims Ct:Golder y. U.S. y. General Electric Credit Corporatjon of Tennessee and 
federal Insurance Com~, 15 Cl.Ct., 513 (1988), under "Constitutional 
Forfeitures Can be Reviewed by the Courts." infra. 

8 Cir: 

6 Cir: 

EDMI: 

WDMI: 

:U.S. v. Millill, 855 F.2d 514 (1988). (The dismissal of a civil forfeiture 
action is not res judicata as to a subsequent criminal proceeding.) 

!l.s. v, Smith, 730 F.2d 1052 (1984). 

!l,S. v. 11,348 Wyoming, Detroit, Michigan, 705 F.Supp. 352 (1989), under 
"Probable Cause is Enough to Begin a Civil Forfeiture." .s.u.pra. 

U.S. v. Schmal feldt., 657 F.Supp. 385 (1987). (Collateral estoppel and 
double jeopardy do not apply where civil proceedings have merely been 
initiated at the administrative level, no hearings have been held, and no 
judgment has been rendered. Where a forfeiture complaint has been filed 
and then withdrawn without any adjudication of the forfeiture issue, 
collateral estoppel and double jeopardy cannot successfully be argued,) 
{Dicta suggests that an initial criminal forfeiture under 21 U,S.C. Sec. 853 
would not bar a subsequent civil forfeiture under 21 U .S,C. Sec. 881. The 
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b. 

Criminal forfeiture is an jn personam proceeding against the property, 
whereas the civil forfeiture is an in rem proceeding against the individual. 
This case provides an extensive history of forfeiture law.) [Collateral 
estoppel refers to identity of issues. Thus, the type of jurisdiction, be it in 
personam or in rem, should be irrelevant to determining the applicability 
of collateral estoppel.] 

Double Jeopardy 

The Fifth Amendment to the United States Constitution provides that no citizen of the 
United States shall "twice be.putin jeopardy of life or limb" for the same criminal offense. It 
is designed to protect a citizen from two criminal prosecutions by the same Government for the 
same offense. 

It does not prohibit one criminal prosecution and one civil penalty for the same offense. 

S.O: 

"(Civil) forfeiture is not barred by the Double Jeopardy Clause of the Fifth 
Amendment because it involves neither two criminal trials nor two criminal 
punishments. Congress may impose both a criminal and a civil sanction in respect 
to the same act or omission; for the double jeopardy clause prohibits merely 
punishing twice, or attempting a second time to punish criminally, for the same 
offense." One Lot Emerald Cut Stones v. U.s., 93 S.O. at 492 (quoting from 
Helvering v. Mitchell). Also see 89 Fireanus, cited infra and supra.). 

Authorities 

u.s. v. Halper, _ U.S. _ (1989); 104 L.Ed.2d 487; 109 S.O. 1892. (The 
Double Jeopardy Clause of the Fifth Amendment protects against three 
abuses; namely, (1) a second prosecution for the same offense after 
acquittal; (2) a second prosecution for the same offense after conviction; 
and (3) multiple punishments for the same offense. A civil penalty serving 
a retributive or deterrent purpose constitutes punishment, whereas one 
serving a remedial purpose does not constitute punishmet.) (Under the 
Double Jeopardy Clause, a defendant who already has been punished in a 
criminal prosecution may not be subjected to an additional civil santion. 
This is true to the extent that the civil santion may not fairly be 
characterized as remedial, but only as a deterrent or retribution. Remedial 
santions include compensating the government for costs, reasonable 
liquidated damages, and ordinary fixed-penalty-plus-double damages. 
However, a civil sanction of more than $130,000 where the government's 
expenses were $16,000 constitutes punishment.) (The government may 
not criminally prosecute a defendant, impose a criminal penalty, and then 
bring a separate civil action based on the same conduct and obtain a 
judgmenf that is not rationally related to the goal of making the government 
whole.) [The Supreme Court's decision focuses on the assessment of a 
penalty in a civi~~ proceeding against the same individual who had been 
previo~sly convicted in a criminal case for the same acts. Indeed, the Court 
acknowledged that its decision was for the rare case '''where a fixed penalty 
provision subjects a prolific but small-time offender to a sanctions 
overwhelmingly disproportionate to the damage he has caused." 104 
L.Ed.2d at 504. In contrast, a civil forfeiture under 21 U.S.C. 881 is an in 
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rem action against property that was used to facilitate illegal drug 
transaction, or against assets that represent the proceeds of illegal drug 
transactions. An in rem action is directly solely against property, is to 
determine the ownership of that property, and cannot impose personal 
obligations on anyone. See pages 3-9 of the Drug Agents' Guide.] • 

1 Cir: 

2 Cir: 

3 Cir: 

4 Cir: 

COCA: 

WDMI: 

MA: 

U.S. y. A parcel of Land With A Building Located Thereon at 40 Moon 
Hill Road, etc., 884 F.2d 41 (1989). (The doctrine of double jeopardy does 
not apply to a 21 U.S.C. Sec. 881 civil forfeiture proceeding. First, double 
jeoparady does nnt3pply to suits by separate soverigns, even if both are 
criminaLsuits for the same offense. Second, forfeiture of the entire property 
is a justifiable remedy of the government's injury and not a punishment. 
Third, the enormous cost of the government's drug war justifies a recovery 
in excess of the strict value of property actually used to grow illegal 
substances .. Accordingly, the entire tract of land may be forfeited even if 
only a part of that land was used to grow illegal substances. 

U.S. v. The Premjses and Real Property at 4492 South Livonja RQad, etc., 
889 F.2d 1258 (1989), under "Pre-Seizure Notice or Hearing are Not 
Required." infra. 

Also see U.S. v. Parcel of Real Property Known as 6109 Grubb Road, 886 
F.2d 618 (1989), under "Innocence of an Owner is No Defense to a Civil 
Forfeiture." SlijIDl. 

Also see In the Case of One 1985 Nissan 300 ZX, etc., 889 F.2d 1317 
(1989), under "Claimants (RE Standing)." infra. 

U.s. y. 1985 BMW 635 CSI, 677 F.Supp. 1039 (1987). (A Statute 
authorizing the forfeiture of vehicles used to transport controlled substances 
is civil. As such, the Eighth Amendment prohibition against cruel, unusual, 
or disproportional punishment does not apply. A vehicle used to transport 
drugs is subject to forfeiture no matter how small the amount of drugs 
found. A claimant cannot pay a monetary claim in lieu of forfeiture.) [The 
same rationale regarding the applicability of the Fifth Amendment's Double 
Jeopardy Clause is relevant to an Eighth Amendment challenge.] 

:U.S. y. Schmal feldt, 657 F.Supp. 385 (1987), under "Collateral Estoppel." 
.s.upm. 

:U.S. v. A Parcel of Land and Buildings Located Thereon at 40 Moon Hill 
Road, etc., 884 F.2d 41 (1988), under "Collateral EstoppeL" supra. 

4. Entrapment is no Defense to Civil Forfeiture 

Entrapment is a factual defense unique to criminal prosecutions. Thus far, no court has 
allowed the defense in a civil. forfeiture action. 
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S.O: 

9 Cir: 

6 Cir: 

5 Cir: 

4 Cir: 

CDCA: 

NDIL: 

DMS: 

TX: 

WDLA: 

Authorities (See) 

U.S. v. One Assortment of 89 Breanus, 104 S.O. 1099 (1984); Hampton 
v, U,S,~ 98 S.O. 1646 (1976); U.S. v. Russell, 93 S.O. 1637 (1973). 

U.s. v. One 1974 Jeep. 536 F.2d 1285 (:!.976). 

U.s, y. $50,000 U$ Currency, 757 F.2d 103 (1985). 

U.s. y. One (1) 1972 Wood, 19 Ft. Custom Boat, 501 F.2d 1327 (1974). 

Weathersbee v, u.s" 263 F.zd 324 (1958). 

U.s. v, One 1973 Pace Arrow M300 Motor Home, 379 F.Supp. 223 (1974). 

U.s. v, Qn~ 1977 Pontiac Grand Prix, 483 F.Supp. 247 (1962). 

U.s, v. One 1960 Ford Convertible, 209 F.Supp. 247 (1962). 

McKee v.state, 318 S.W.2d 113 (App. 1958). 

U.S. v. One Dodge RQadster, 25 F.2d 912 (1927). 

Discussion 

Every crime consists of two kinds of elements: (a) some forbidden act or conduct; and 
• (b) so~e criminal state of mind. Unless both are present, there is no crime. 

• 

Entrapment occurs when an innocent person, who does not have the required criminal state 
of mind, is pushed by Government agents into doing a forbidden act. The crime is not complete 
if the defendant was entrapped; he may have done a forbidden act, but he lacked the necessary 
criminal intent. Since 1932, the Supreme Court of the United States has followed a two-part test 
for entrapment: 

1. WAS THERE INDUCEMENT by the Government agents? 

• if not, then there was no entrapment. 

2. If there was Government inducement, WAS TIIE DEFENDANT 
PREDISPOSED to commit the offense? 

• if he was predisposed, then there was no entrapment. 

• if he was not predisposed, then he was entrapped. 

As this test suggests, entrapment is a criminal defense, concerned exclusively with the 
defendant's criminal intent. .A civil forfeiture action, on the other hand, is a noncriminal 
proceeding, concerned almost exclusively with the 1m! made of property. Criminal intent of an 
owner or claimant is virtually irrelevant in a civil forfeiture action. 
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Therefore, it seems logical to conclude that entrapment is not a defense to civil forfeiture. 

12. 

Example 

You are called by Customs agents who have discovered 350 grams of cocaine in 
incoming foreign mail. You arrange for a controlled delivery of the package. You 
send a pickup notice to P, the addressee. P arrives at the post office in his jeep. 
P takes delivery of the package and starts to drive away. You stop and arrest him. 
You also seize the package, and his jeep, for forfeiture. P tries to defend against 
forfeiture by_arguing that you .entrapped him into using his vehicle to drive. to the 
post office to pick up the drugs. 'Vill he be successful with this defense? 

No. First, the entrapment defense should logically be confined to criminal cases. 
It has no place in a civil forfeiture proceeding. Second, even if the doctrine applies 
to civil forfeiture, you did not entrap P. Your notice letter did induce him to come 
to the post office, but he was already predisposed to come there in a vehic1~ to 
pick up the drugs. See U.S. v. One 1974 Jeep, cited above. 

5. Illegal Seizure is No Defensle to Civil Forfeiture 

There is an important difference between illegally obtaining evidence to prove a forfeiture, 
and illegally obtaining possession of the fOIfeitable property. Under the Exclusionary Rule, 
illegally obtained evidence cannot be used to prove property is forfeitable. On the other hand, 
if enough legally obtained evidence exists to prove property is forfeitable, the fact that the 
property is illegally seized is no defense. The mere fact of illegal seizure, standing alone, does 
not immunize prope:rty from forfeiture. 

S.Ct: 

9 Cir: 

8 Cir: 

6 Cir: 

5 Cir: 

4 Cir: 

3 Cir: 
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Authorities 

U.S. v. Jeffers, 72 S.Ct. 93 (1951); Trupiano v. U.S., 68 S.O. 1229 (1948); 
Maul y. H,S- 47 S.Ct. 735 (1927). 

U.S. v. One 1977 Mercedes Benz 450SL, 708 F.2d 444 (1983); U.S. v. One 
(1) 1971 Harley-Davjdson Motorcycle, 508 F.2d 351 (1974); John Bacall 
Imports, Ud. y. U.S., 41Z F.2d 586 (1969). 

U.s .. v. U.s. Currency $31,828, 760 F.2d 228 (1985). 

U.S. v. $22,287 in U.S. Currency, 709 F.2d 442 (1983); Bourke v. U.S., 
44 F.2d 371 (1930). 

U.S. v. Monkey, 725 F.2d 1007 (1984); U.S. v. Carey, 272 F.2d 492 (1959); 
Grogan v. U.S., 261 F.2d 86 (1958). 

U.S. v . .one 1956 Ford Tudor Sedan, 253 F.2d 725 (1958). 

U.S. y. $1,058 In U.s. CurrencYg 323 F.2d 211 (1963). 
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2 Cir: 

1 Cir: 

DC Cir: 

NOlL: 

GA: 

lL: 

EDMI: 

MN: 

NJ: 

PA: 

1N: 

WI: 

u.s. v. Eight Boxes, 105 F.2d 896 (1939); The Underwriter, 13 P.2d 433 
(1926). 

Berkowitz v. U.s., 340 F.2d 168 (1965); Interbartolo v. U.S., 303 F.2d 34 
(1962); U.S. v. Qne 1975 Pontiac Lemans, 651 F.2d 444 (1980). 

Welsh v. U.s., 220 F.2d 200 (1955). 

U.S. v. $38,394, 498 F.Supp. 1325 (1980) (no other probable cause than 
results of illegal seizure). 

Blackmon v. B.P.Q.E., 208 S.E.2d 483 (1974). 

People v. Mota, 327 N.E.2d 419 (App. 1975). 

U.S. v. $22,287, 520 F.Supp. 675 (1981) (appeal case above). 

Cjty of Duluth v. Cerveny, 16 N.W.2d 779 (1944). 

Earley v. $168,400.97. 259 A.2d 201 (1969) (contains an especially 
scholarly discussion of law on this issue). 

Com. v. Eas.sn.a.ch4 369 A.2d 800 (1977) (CONTRA). 

Fuqua v. Annour, 543 S.W.2d 64 (1976). 

State v. Voshart, 159 N.W.2d 1 (1968). 

Discussion 

To understand this principle, it is helpfui to distinguish between two activities: (a) 
obtaining evidence needed to prove a forfeiture; and (b) obtaining possession of the forfeitable 
property. It is also helpful to distinguish between two kinds of forfeitable property: (a) 
contraband per se; and (b) derivative contraband. 

Contraband per se is property the mere possession of which is virtually always unlawful. 
Examples include: heroin (21 U.S.C. §§ 812, 881t); "moonshine" whiskey (26 U.S.C. §§ 5686, 
7302); sawed-off shotguns (26 U.S.C. § 5861d); Molotov cocktails (26 U.S.C. § 5845); and 
counterfeit money (18 U .S.C. § 492). 

Derivatjve contraband is property which is almost always lawful to possess, but which 
becomes forfeitable because of its unlawful use, or intended use. Examples include: cars, boats, 
planes, chemical equipment, and money. 

a. Contraband Per Se Is Never Protected 

Illegally obtaining evidence regarding contraband per se, or illegally seizing contraband per 
se, is no defense to the civil forfeiture of such property. Illegally seized heroin, bombs, 
counterfeit money, and so forth, will be excluded as evidence in a criminal proceeding, but will 
never be returned to its "owner." And, the Government will never compensate anyone for its 
seizure and destruction. Contraband per se is always forfeited to the Government. U.S. v. Jeffers, 
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72 S.Ct. 93 (1951) (illegally imported cocaine). 

b. Unlawfully Obtained Evidence of Derivative Contrabaml 

To forfeit derivative contraband) the Government must produce evidence of illegal use, • 
or intended illegal use. This evidence is essential because derivative contraband is "everyday" 
property. 

We have seen that the Exclusionary Rule applies to civil forfeiture. Evidence obtained 
in violation of Fourth or Fifth Amendment rights cannot be relied upon to prove a civil forfeiture. 
It follows that if the.evidence needed.to prove derivative contraband is forfeitable, and is obtained 
unlawfully, forfeiture will be denied and the property returned. And, this is true regardless of 
how possession of the derivative contraband was obtained. 

Review Example 7, page 23. In that case, agents illegally searched a vehicle and found 
drugs. The results of the search were suppressed, and there was not enough independent evidence 
to prove the illegal use of the car. Therefore, the vehicle escaped forfeiture. 

c. Lawfully Obtained Evidence of Derivative Contraband 

If the illegal use, or intended illegal use, of derivative contraband can be shown by 
lawfully obtained evidence, the property is forfeitable, regardless of how possession of the 
property is acquired. As far back as 1815, the United States Supreme Court held that the power 
to enforce a civil forfeiture is not lost merely because possession of the property is unlawfully 
acquired. The Ship Richmond v. U.S., 9 Cranch 102, 3L ed 670. 

For an exhaustive list of state and federal cases recognizing this traditional rule, see 
Annotation, 8 ALR 3d 473 (1966). • 

There is an analogy between this rule and an unlawful arrest. If the Government has 
lawfully obtained evidence that X committed a crime, the mere fact the Government unlawfully 
obtains custody of X is no defense. As long as there is independent proof of the crime, an illegal 
arrest, seizure, kidnapping, etc., of the defendant is no bar to his conviction. Ker v. Illjnois, 7 
S.Ct. 225 (1886); Frjsbie y. Collins, 72 S.O. 509 (1952). 

Several courts have erroneously suggested that the Supreme Court's decision in One 1958 
Plymouth Sedan v. Pennsylvania, 85 S.C. 1246 (1965) has changed this longstanding rule. See 
Melendez v. Shultz, 356 F.Supp. 1205 (Dhass. 1973). The Plymouth Sedan case merely held that 
illegally obtained evidence cannot be relied upon to forfeit derivative contraband. It had nothing 
to do with cases where the illegal use of derivative contraband can be shown by evidence 
lawfully obtained independently of an illegal seizure. The court was careful in making this 
distinction: 

S4 

"In both the J3.Qyd .•• situation and here the essential question is whether evidence 
... the obtaining of which violates the Fourth Amendment may be relied upon to 
sustain a forfeiture. ~ holds that it may not." 

* * * 

nAnd it is conceded here that the Commonwealth could not establish an illegal use 
without using the evidence resulting from the search which is challenged as having 
been in violation of the Constitution,lI 85 s.a. at 1249-1250. 
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The old rule is still good law: the mere illegal seizure does not immunize property from 
forfeiture. 

Readers interested in a more detailed discussion of this issue should refer to LaFave, 
Search and Seizure: A Treatise on the Fourth Amendment, Vol. 1, Ch. 1, Sec. 1.5(a) (West 
1978). 

WARNING: Although an illegal seizure will not, by itself, immunize property from civil 
forfeitures it might subject the seizing agents, and the seizing agency, to civil liability for 
damages. Do not plan to illegally seize forfeitable property. 

Examples 

13. You develop probable cause to believe J has heroin stored in a motel room. The 
manager of the motel tells you the occupants are away for the day. You go to the 
room and knock on the door. No one answers. You get a key from the manager 
and search the room. You find a large quantity of heroin on a shelL In criminal 
proceedings against J, the results of the search are suppressed because your 
warrantless entry of the room was' unlawful. Can J defeat the civil forfeiture of 
the heroin? 

14. 

15. 

No. Heroin is contraband per se. It is virtually always illegal to possess. 
Contraband per se is subject to summary forfeiture, regardless of how it was 
acquired by the Government. The illegal search and seizure is no defense to civil 
forfeiture (see lLS.....Y. Jeffers, cited above). 

You receive an anonymous tip that a Negro male, wearing a fake fur coat and a 
wide-brimmed hat, is selling phenmetrazine in front of a certain fast food 
restaurant. You drive to the restaurant and arrest a suspect matching this 
description. On his person you find $3,900 in cash, many packages of PCP, and 
a notebook clearly showing the money is proceeds of PCP sales. Remember, 
proceeds of drug transactions are forfeitable under federal law (21 U.S.c. § 881(a) 
(6» and in at least nine states. In criminal proceedings against the defendant, the 
court rules you lacked probable cause to make the arrest and, therefore, the seizure 
of evidence incident to arrest was unlawful. See Nance v. U.S., 377 A.2d 384 (D.C. 
1977). Can you subject the seized money to civil forfeiture? 

No. Money is derivative contraband. To forfeit derivative contraband you must 
have evidence of its illegal use. All the evidence you have has been suppressed. 
Without other evidence that the money is proceeds, it cannot be civilly forfeited. 
(See Berkowitz y. U.S., cited above). 

The owner of a rented farm tells you he has seen his tenants assembling large 
amounts of glassware, equipment and chemical products on his property. He has 
a small piece of paper with the names of chemicals he has seen stored at his farm: 
piperidine, bromobenzene, magnesium, sodium, bisulfate, cyclohexanone, and 
hydrochloric ac;id. A chemist tells you these are all the materials needed to make 
PCP. The owner gives you a copy of his lease. You recognize one of the tenants 
as a felon, twice convicted for illegally manufacturing PCP and methamphetamine. 
You are convinced the owner is a good citizen with no motive but to help law 
enforcement. Without obtaining a search warrant, you raid the farm and seize a 

MASFA 55 



fully operating PCP lab. If the courts should find that your warmntless search and 
seizure of the lab site was unlawful, will you still be able to forfeit the laboratory? 

Yes. Although the seizure of the lab might have been unlawful, you have enough 
evidence independent of the seizure to establish probable cause to believe there was • 
a lab at the fann and it was intended for use to make PCP. The lab is forfeitable. 
The illegal entry and seizure, by itself, is no defense (see Trupiano v. U.S., cited 
above). 

-FORFEITABLE PROPERTY 

To be forfeitable, property must fall within the provisions of a forfeiture statute. Each 
provision of each statute fonns a kind of Ifpigeonhole." Unless property "fits" squarely into one 
of these pigeonholes, it will escape forfeiture. 

THERE CAN BE NO FORFEITURE WITHOUT A FORFETI'URE STATUTE. 

Authorities 

S.O: U.S. v. Lane Motor Co., 199 F.2d 495 (10 Cir. 1952), affinned 73 S.O. 459 
(1953). 

5 Cir: 

3 Cir: 

MDtA: 

NDTX: 

FL: 

NC: 

u.s. v. D.KG. Appaloosas, Inc., 829 F.2d 532 (1987); cert. denied, Dne 
1984 Lincoln Mark VII Two-Door v. U.S., 485 U.S. 976 (1988); _ U.S. 
_; 99 L.Ed.2d 481; 108 S.O. 1270. (The government and a claimant can 
enter into a plea agreement which precludes forfeiture of the property. The 
ex post facto clause does not apply to 21 U.S. C. Sec. 881(a)(6) forfeitures.) 
[In the event of a plea agreement, it is important that there be coordination 
between the U.S. Attorney's Office and the seizing agency. This will 
prevent an administrative forfeiture concurrent with returning the property 
as part of a plea agreement.] 

u.s. v. Charles D. Kaier Co., 61 F.2d 160 (1932). 

U.S. v. Modicut, 483 F.Supp. 70 (1979). 

King v, .~ 292 F.Supp. 761' (1968) (Rifle used to assassinate John F. 
Kennedy). 

Baker v. Stak,. 343 So.2d 622 (App. 1977). 

State V. McKinney, 244 S.E.2d 455 (App. 1978). 

A. SCHEDULE I DRUGS ARE ALWAYS FORFEITABLE AS CONTRABAND PER SE 
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---------------------~----------------

*** 
Set MASFA § 4. Property subject to forfeiture. Subsection 
(a). AIl controlled substances are subject to forfeiture. 

See also § 20. Summary forfeiture of controlled substances. 
Schedule I and other specified substances are contraband and 
summarily forfeited to the state. 

*** 

Authorities 

21 U.S.C. § 881(f) and (g); UCSA § 505(f) and (g). 

DiSCUf&sion 

Both federal and state law classify all controlled substances into five control groups called 
"Scheduler,." Schedule I contains drugs which present the greatest danger to the public. Schedule 
V contains the least dangerous of controlled drugs. The controls and the penalties for violations 
vary with the Schedules. Three basic factors are used to determine which Schedule a drug 
belongs: 

(1) Its potential for abuse, 

(2) Its medical use, and 

(3) Its likelihood of causing dependence. 

Drugs with a high potential for abuse, with no currently accepted medical US\4 and with 
a severe likelihood of causing dependence or serious risk of harm (all three conditions must be 
met) are in Schedule 1. This includes natural opiates, opium derivatives and hallucinogens, such 
as heroin, marijuana, LSD and Mescaline. 21 U,S.C. § 812; UCSA §§ 201-212. 

Because Schedule I drugs are virtually always illegal to possess - except in research -
they fall within the definition of "Contraband per se." For this reason, Schedule I drugs are 
virtually always forfeitable. State and Federal law are identical on this issue (except on October 
27,1986, Public Law 99-570 included Schedule II drugs as "contraband" for forfeiture purposes): 

"All controlled substances in Schedule I ("or II" - Federal only) that are possessed, 
transferred, sold or offered for sale in violation of the provisions of this title shall 
be deemed contraband and seized and summarily forfeited .... " 21 U.S.C. § 
881(f); USCA § 505(f). 

Note under Federal law that Schedule I or II drugs are "summarily" forfeited; no special 
forfeiflUre proceedings or forf~iture paperwork are required. And, as we have already seen~ an 
illegal seizure of contraband per se, including Schedule I drugs, is no defense to forfeiture. See 
lI...S... v .... Gordon, 638 F.2d 886 (5 Cir. 1981) where defendant stole marijuana at destruction site 
a:QQ was convicted for theft of government property. 
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B. NON-SCHEDULE I OR n DRUGS ARE DERIVATIVE COI\'TRABAND 

*** 

See MASFA § 4(a) and § 20. 

*-i:* 

Authorities 

21 U.S.C. § 881(a) (1); UCSA § 505(a) (1). 

Discussion 

One characteristic of Schedule I drugs sets them apart from all others: they lack any 
legitimate medical uses. 

Other controlled substances, such as morphine, codeine, amphetamine, methaqualone, 
librium and valium, have currently accepted medical uses. They are produced and prescribed for 
legitimate purposes. To civilly forfeit non-Schedule I drugs under state law, and non-Schedule 
I or IT drugs under Federal law: 

YOU MUST PROVE THEY HAVE BEEN ILLEGALLY 

MANUFAcruRED, 

DISTRIBUTED, 

DISPENSED, or 

ACQUIRED. 

Non-Schedule I drugs under state law, and non-Schedule I or II drugs under Federal law 
are, at best, "derivative contraband." 

Example 

16. Acting in an undercover capacity, you buy tablets of Dilaudid from Miss L. 
Dilaudid is a synthetic opiate prescribed for severe pain, particularly in teoninal 
cancer patients. It is a Schedule II narcotic. After several more purchases, you 
gain L's confidence and ask about her supplier. She says it's a local phaonacist who 
has been in business for 39 years. Sh~ says she can get as much as she wants. 
You place an order with L for ·125 more tab1ets, illegally worth $4,000. L goes 
to K's phannacy and returns with the Dilaudid in a large prescription container 
in a brown p~per bag. You seize the Dilaudid and arrest L. Are the seized 
Dilaudid tablets forfeitable? 

• 

• 

Yes. As of October 27, 1986, the Dilaudid is forfeitable as a Schedule II 
contraband drug, and under state law as derivative c(mtraband if you can show • 
probable cause to believe they have been illegally manufactured, distributed, 
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C. 

dispensed, or acquired. Here, it is not only probable, it seems almost certainly true 
that K illegally distributed and L illegally acquired the tablets. Therefore, the)' are 
subject tf) forfeiture. (See u.s. y. Kershman. 555 F.2d 198, 8 Cir. 1977). 

NOTE. If the pharmacist is criminally convicted of illegally distributing drugs to 
Miss L, both state and federal governments have the power to seize his entire stock 
of controlled substances and to revoke his controlled substances registration. Once 
his registration is revoked, all his seized drugs are subject to forfeiture. 21 U.S.C. 
§ 824, § 881(a) (8); UCSA 304. 

EQUIPMENT, PRODUcrS & RAw MATERIALS 

All raw materials, products, and equipment of any kind which are used, or intended for 
use, in illegally manufacturing, compounding, processing, delivering, importing, or exporting any 
controHed substance are subject to civil forfeiture. 21 U.S.C. § 881(a) (2); UCSA § 505(a) (2). 

Common examples of this type of property include: glassware, chemicals, cutting 
materials, scales, pumps, strobe lights, and radios. 

1. 

*** 
See MASFA § 4 (b). All property, including the whole of any 
lot or tract of land, used or intended to be used in any manner 
or part to facilitate conduct giving rise to forfeiture is 
forfeitable. 

*** 

Anything Tangible Can Be Included, Except Land, Buildings, Money and 
Conveyances 

Discussion 

Neither 21. U.S.C. § 881(a) (2), nor UCSA § 505(a) (2) defines the terms "raw materials, 
products, and equipment." And, we have not found any reported cases interpreting the meaning 
of these tenns as used in these statutes. Therefore, courts are likely to interpret them according 
to their ordinary, or dictionary meaning. See 2-A, Southerland, Statutory Construction, Sec. 
45.08 (4th edt 1973). 

as: 
Webster's Third New International Dictionary (G. & C. Merriam Co. 1976) defines them 

(RAW) MATERIALS: ", .. the basic matter ... from which the whole or the 
greater part of something . . . is made; , . . apparatus (as tools or other 
articles) neces~ary for doing or making something. 

* * 
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PRQDUCI'i It ••• something produced by physical labor ... j something produced 
naturally ... ; a substance produced from one or more other substances as a result 
of chemical change. . . ." 

* * 
EQUIPMENT: " ... the physical resources serving to equip a person or thing; the 
implements (as machinery or tools) used in an operation or activity ... ; all the 
fixed assets other than land and buildings of a business enterprise ... ; 

SYN;, .equipment, apparatus, machinery, paraphernalia, outfit, tackle, gear, material 
can signify, in common, all the things used in a given work or useful in affecting 
a given end." 

On their face, these definitions are broad enough to apply to all tangible things (other than 
land or buildings) needed for any particular purpose. It seems highly probable that Congress 
intended this broad interpretation, because it flanked these tenns in the statute with the words 
"All" and "of any kind." 

What little legislative history exists on the issue is consistent with this conclusion. Section 
881, on which UCSA § 505 is patterned, is a combination and extension of prior forfeiture laws. 
It is modeled after 26 U.S.c. § 7301, a provision of the internal revenue laws providing for the 
forfeiture of: 

"(a) Taxable articles ... ; 
(b) Raw materials - All property found in the possession of any person intending 
to manufacture the same into ... (taxable articles); 

• 

(c) Equipment - All property whatsoever . . . intended to be used in the making • 
of ... (taxable articles); 
(d) Packages - All propelty used as a container for . . . property described in 
subsection (a) and (b). ..; and, 
(e) Conveyances . . . ." 

Much of the substantive language of Section 881 was cannibalized from 26 U.S.C. § 4706 
(the old Harrison Narcotics Act), 49 U.S.C. § 782 (the Contraband Seizure Act) and 21 U.S.C. 
§ 334(a) (2) (the Drug Abuse Control Amendments of 1965). TIle scope of these provisions was 
considerably expanded. For example, the Contraband Seizure Act provided for the forfeiture of 
conveyances ~ to transport contraband, but did not reach conveyances intended for use to 
transport contraband. 

Section 881 was expanded to cover both use and intended use. See Drug Abuse Control 
Amendments - 1970: Hearings on H.R. 11701 and H.R. 13743 Before the Subcomm. on Public 
Health and Welfare of the House Comm. on Interstate and Foreign Commerce, 91st Cong., 2d 
Sess. (1970) (statement of John E. Ingersoll, Director, Bureau of Narcotics and Dangerous 
Drugs). And see Controlled Dangerous Substances, Narcotics and Drug Control Laws: Hearings 
on H.R. 17463 Before the Comm. on Ways and Means, House of Representatives, 91st Cong., 
2d Sess. (1970) (section-by- section analysis by John E. Ingersoll). 

As originally enacted in 1970, § 881 was not thought to be applicable to drug money. For 
eight years, no attempts were made to apply § 881(a)(2) to money, and it was not until November 
10,1978, that a new paragraph on money was added to the statute. 21 U.S.C. § 881(a) (6). This • 
amendment is evidence that § 881(a)(2) was not meant to apply to money. See Pirkey v, State, 
327 P,2d 463 (1958). 
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Finally, it seems unlikely that § 881(a) (2) was meant to apply to conveyances. A 
separate, comprehensive provision on conveyances is contained in § 881(a)(4). That section has 
special protections for owners of stolen conveyances and common carriers. Applying § 881(a)(2) 
to conveyances would avoid these protections. Congress could not have intended such a result. 
Conveyances can only be forfeited under § 881(a) (4). 

2. Anything Used, or Intended for Use, to Illegally Manufacture, 
Deliver, or Import Drugs, is Forfeitable. 

The Government need not show actual use; intended use is enough. Whether an object 
is intended for iliegal use is a question of fact, which can be proved by circumstantial evidence. 
Note that objects intended for use, to inject, inhale or ingest iHicit drugs are not included; only 
things used, or intended for use, in manufacturing, delivering or importing drugs are forfeitable. 
See U.s. v. One 1945 Douglas C-54, 461 F.Supp. 324 (WD MO. 1978), which holds intent to 
use aircraft to traffic in drugs as revealed in wire interception makes aircraft forfeitable. See 
appeals at 604 F.2d 27 (8 Cir. 1979) and 647 F.2d 864 (8 Cir. 1981) which find after remand 
that defendant had no standing as actual owner to contest forfeiture, cert. denied 102 S.Ct. 1002. 
Also see U.s. v. One. 1983 Pontiac Grand Prix, 604 F.Supp. 893 (ED MICH. 1985) where inUal.t 
to transport the defendant and profit from drug sale from Detroit to Ottawa was held to be 
facilitation. 

D!scussion 

a. Actual Use Is ~ 

Certainly, if an object is used illegally, the users can be criminally prosecuted and the 
object civilly forfeited. But, actual use is not required. People who control property with the 
intent to use it illegally are also subject to punishment. No constitutional provision requires the 
Government to stand back and wait for the illegal use to occur. Many statutes make it a crime 
to possess property intended for illegal use, and also provide for the civil forfeiture of such 
property. See U.S. v Lots 12, 13, 14, 15, Keeton Heights, etc., 869 F.2d 942 the Cir. (1989), 
under "Innocence of an Owner is no Defense to a Civil Forfeiture." supra p. 17. See also 11..S.. 
v. $73t277t 710 F.2d 283 (7 Cir. 1983) where defendant admitted taking money to Florida in 
unsuccessful effort to buy marijuana. 

For example: (1) 25 U.S.C. § 5686 and § 7302 make it a crime to "have or possess any 
property intended for use in violating ... (the federal liquor laws)" and they forfeit any property 
intended for use to violate ... (any part of the Internal Revenue Laws); (2) 18 U.S.C. § 492 
provides for the forfeiture of "any material or apparatus used or ... intended to be used~ in 
making ... counterfeit (money);" (3) 18 U.S.C. § 1952 and § 1953 make it a crime to send in 
interstate commerce "any ... paraphernalia ... paper, writing, or other device used or to be used, 
... in . .. bookmaking .... "; and (4) 26 U.S.C. § 5763 provides for the forfeiture of "all 
property intended for use in ... (the illicit production and distribution of tobacco products)." 

b. S~jzures Incid«nt to Violations 

Obviously, it is a question of fact whether property is intended for illegal use. And, unless 
the person in control of property admits his intent, it must be proved by circumstantial evidence. 
See One 1941 Ford In Ton Pickup Truck y. U,S .. 140 F.2d 255 (6 Cir. 1944); and G,M,A,C, v .. 
~ 32 F.2d 121 (8 Cir. 1929); U.S, v, 18 Barrels of AJcoboh 20 F.2d 186 (ED PA 1927). 
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When property is seiz~d close in time and place to the site of illegal activity, it should be 
easy to prove the intended use of the property. For example, if you raid a house with a PCP lab 
inside, and a truck loaded with chemicals is backed up to the door of the house, it seems certain 
the chemicals on the truck are intended for use to illegally manufacture PCP. See U.S. v. One • 
Ford Truck, 46 F.2d 176 (SD TEX. 1931) and Marggraf v. Lewis, 45 F.2d 247 (D MASS. 1930). 
And, if you find a second truck loaded with glassware and chemicals needed to make PCP 
abandoned on a road facing in the direction of the PCP lab, a mile away, it seems probable the 
glassware and chemicals on the truck are also intended for use at the lab. See Yellow Mfg. 
Acceptance Corp. v. U.S., 84 F.2d 164 (9 Cir. 1936). In both cases, the property is forfeitable. 

c. Remote Seizures 

As the time and distance between the property and the illegal activity increase, it becomes 
more difficult to prove the property is intended for illegal use; but it is not impossible. Courts 
are generally willing to find that property is intended for illegal use when: 

(1) A significant amount of property CAPABLE OF ILLEGAL USE is 
assembled, 

(2) by someone having NO APPARENT LEGITIMATE PURPOSE, 

(3) under SUSPICIOUS CIRCUMSTANCES. 

When all three conditions are met, the property can usually be seized for forfeiture. See 
u.s. v. Tasto, 586 F.2d 1068 (5 Cir. 1978); U.S. v. Gordon, 580 F.2d 827 (5 Cir. 1); U.s. v. 
~ 421 F.2d 413 (5 Cir. 1970); U.s. y. Ragland, 306 F.2d 732 (4 Cir. 1962); Chapman v. 
~ +71 F.2d 593 (5 Cir. 1959); U.S. v.B~ 265 P.2d 698 (5 Cir. 1959); U.S. y. One 1955 • 
Mercury S~ 242 F.2d 429 (4 Cir. 1957); and DeHart v. U.S., 237 F.2d 227 (4 Cir. 1956). 

CAUTION.;, A fine line cannot be drawn as to when probable cause exists in these cases. 
Consult your prosecutor or legal advisor, if possible, before baking "remote" seizures for 
forfeiture. 

d. Non-Defendant Supplim. 

Merchants and suppliers are not exempt from 21 U.S.C. § 881(a) (2) and UCSA § 505(a) 
(2). It is possible to apply these forfeiture actions to merchants and suppliers catering to 
customers with illegal intentions. A supplier's property can be seized because it is intended for 
illegal use if: 
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(1) the supplier instructs buyers on the illegal uses of his merchandise; see 
Israel y. U.S., 63 F.2d 345 (3 Cir. 1933); roues y. U.S., Il F.2d 98 (4 Cir. 
1926); or 

(2) he assembles his merchandise into "kits" for illegal use, or he adapts or 
designs it for illegal use; see Weinstein v.U.S., 293 F.2d 388 (1 Cir. 1923); 
vinto 110ducts Co. v. Goddard, 43 F.2d 399 (D MINN. 1930); or 

(3) he omits records or reports to conceal the sale; see U.S. y. Piampiano, 271 
F.2d 273 (2 Cir. 1959); U.S. y. Loew, 145 F.2d 332 (2 Cir. 1944); ~ 
v. U.S., 127 F.2d 985 (10 Cir. 1942); U.s. v. Cusimano, 123 F.2d 611 (7 
Cir. 1941); U.S. y. Harrison, 121 F.2d 930 (3 Cir. 1941); or 
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(4) he secretly delivers the merchandise; see U.S. v. RUSSQ, 284 F.2d 539 (2 
Cir. 1960); Neely v. U.s.~ 145 F.2d 828 (5 Cir. 1944); Borgia v. U.S., 78 
F.2d 550 (9 Cir. 1935); Vukich v. U.S .• 28 F.2d 666 (9 Cir. 1928); ,md l.LS.. 
v. 600 Bags of Turbinado Brand SUggL 225 F.Supp. 705 (WD LA. 1964) . 

Any factor which shows the supplier's "guilty knowledge" of the illegal use his buyers will 
make of his merchandise can be used to establish probable cause. A merchant or supplier need 
not himself intend to use property illegally. His gUilty knowledge is enough to civilly forfeit his 
merchandise. U.s. v. Ragland, 306 F.2d 732 (4 Cir. 1962); U.S. v. 2265 One-Gallon Paraffined 
Tin Cans, 260 F.2d 105 (5 Cir. 1958). 

For example, if a chemical supplier were to assemble all the ingredients needed to make 
PCP into a kit complete with instructions, there is little doubt his kits could be seized for 
forfeiture. 

"Merchants who procure supplies for ... (criminals) ... knowing of the purpose 
to which they are to be put, cannot shield themselves from the forfeiture which 
the law prescribes by providing that they are to be paid." Snead v. U.S., 217 F.2d 
912, 914 (4 Cir. 1954), cerL denied 75 S.Ct. 532 (1955). 

Readers interested in Griminally prosecuting suppliers should r~ad Note, Falcone Revisited: 
The Criminality of Sales to an megal Enterpris~ 53 Columbia Law Review 228 (1953). 

e. Drug "Use" Objects Are Not Forfeitabl~ 

Neither § 881(a) (2) nor § 505(a) (2) applies to objects associated with the illegal ~ of 
drugs, such as "bongs," syringes, rolling papers, roach clips, etc. These sections are basically 
confined to property connected with manufacturing, delivering and importing drugs . 

In 1979, DEA's Office of Chief Counsel drafted a Model State Paraphernalia Act which 
amended UCSA § 505 to provide for the forfeiture of "use" paraphernalia. The Model Act had 
the approval of the U.S. Department of Justice and was recommended for enactment by the White 
House. The Model Act was enacted in most states, was supported by every Federal Appeals 
Court to consider it, and resulted in the closing of "head shops" in the United States. U.s. v . 

. 57,261 Items of Drug Paraphernalia, 869 F.2d 955 6th Cir. (1989); wt.....denied; _U.S.-, 
_L. Ed. 2d -' 110 S.Ct. 324. (Ceramic cigarette holders, ceramic pipes, and water pipes are 
drug paraphernalia under 21 U.S.C. See. 857, which forbids the use of the U.S: Postal Service 
for the sale of drug paraphernalia. Relevant criteria for determining whether or not items are 
drug paraphernalia include descriptive material included with the items; the manner in which the 
items were displayed for sale in the retail store; the fact that the retail store sold legitimate 
tobacco products; the scope of the legitimate uses of the items in the community; and expert 
testimony regarding the use of the items. A factor of particular concern is the item's suitability 
for tobacco. Title 21 U.S.C. Sec. 857 includes its own criminal forfeiture provision. However, 
the civil forfeiture provision of 19 U.S.C. Sec. 1595a(c) could be concurrently invoked). 

[Sec. 21 U.S.C. Sec. lS95a(c) provides for forfeiture of any merchandise 
introduced or attempted to be introduced intv the United States contrary to law. 
This case ~ be extended to support the conclusion that the civil forfeiture 
provisions of 21 U.S.C. See 851 and the criminal forfeiture provisions of 21 
U.S.C. Sec. 853 can be applied concurrently. The relevant rule of statutory 
construction, which was applied in this case is that mUltiple statutes should be 
construed as effective, absent express mutual inconsistency or specific 
Congressional intention otherwise.] 
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See Record Revolution No.6 v. The City of Parma, Ohi~ 709 F.2d 534 (6 Cir. 6/10/83) 
(Third Opinion); Nova Records, Inc. v. Sendak, 706 F.2d 782 (7 Cir. 1983); Weiler v. Carpenter 
695 F.2d 1348 (10 Cir. 1982); Kansas Retail Trade Co-Op v. Stephan~ 695 F.2d 1343 (10 Cir. 
1982); Stoianoff v. Montana, 695 F.2d 1214 (9 Cif. 1983); New England Accessories Trade • 
Assn'n v. Tierney, 691 F.2d 35 (1 Cir. 1982); Levas v. Village of Antioch, 684 F.2d 446 (7 Cir. 
1982); Tobacco Accessories Trade Ass'n v. Treen, 681 F.2d 378 (5 Cir. 1982); New England 
Accessories Trade Ass'n v. City of Nash\U4 679 F.2d I (l Cir. 1982); Florida 
Busjnessmen for Free Enterprise v. City of Hollywood, 673 F.2d 1213 (11 Cir. 1982); Brache v. 
County of Westchester, 658 F.2d 47 (2 Cir. 1981); Casbah, Inc. v. Thone, 651 F.2d 
551 (8 Cir. 1981). 
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Example 

17. A previously reliable informant tells you that X is organizing a scheme to smuggle 
marijuana by plane into the United States. The plane is to land at a makeshift 
airfield in a rural part of your county. You set up a surveillance at the suspected 
landing area. That night you hear the sounds and see the lights of a truck parking 
on the field. At dawn you approach the truck and see X asleep inside. Attached 
to the rear of the truck is a speCially designed aviation fuel trailer with a 500 
gallon capacity. You tap the outside of the fuel trailer - its full. X immediately 
awakes and gets out of his truck. After checking his ID, you ask for, and receive, 
a lawful consent to search his truck. Inside you find: several hundred large plastic 
bags, unused; a strobe light and six spot lights; ten cans of industrial deodorizer; 
a portable vacuum cleaner; two ground-to-air VHF radios; a hand operated fuel 
pump; extra clothes; a sleeping bag; $90,000.00 in cash; a notebook showing the 
following "expenses," "$5,000 for driver A," "$7,200 for pilot B," "$57,200 for 
used cargo plane. The notebook shows a beginning balance of $162,500.00. Can 
you seize all this property for civil forfeiture? 

5 Cir: 

Yes. The fuel trailer, the fuel, and all the equipment are intended for use to import 
and deliver marijuana. It seems "probably true" that X intends to use these objects 
to communicate with a smuggler's plane, to help it to land, to unload it, to clean 
it, to refuel it, to package the bulk marijuana, and so forth. The illegal use need 
not actually occur. It is enough that X intends to use the property illegally. It is 
forfeitable under Section 881(a) (2) (federally) and UCSA § 505(a) (2) (state law). 
And, as we shall see later, the truck and the money are also forfeitable under other 
sections. 

*** 
See MASFA § 4(b). 

*** 

Authorities 

1l...S. v· $64,000 in u.s. Currency, 722 F.2d 239 (1984); U.s. v. Ogden, 703 
F.2d 629 (1983) - intended use in drug smuggling conspiracy. 
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D. CONTAINERS FOR FORFEITABLE DRUGS, EQUIPMENT & MATElUALS 
ARE ALSO FORFEITABLE 

Anything used, or intended for use, to contain forfeitable drugs, equipment, products and 
materials is also subject to forfeiture. 

*** 
See MASFA § 4 (b) 

*** 
Authorities 

21 U.S.C. § 881(a) (3); UCSA § 505(a) (3). 

Discussion 

These sections are not limited to objects'generally considered to be containers, such as 
bags, jars, cans, and boxes. Instead, they apply to "All property which is used, or intended for 
use, as a container .... " Also see U.S, v. 57,261 Items of Drug Paraphernalia; 869 F.2d 955 6th 
Cir. (1989); cert. denied; _U.S. ___ L. Ed. 2d _; 110 S. Ct. 324; under "Drug 'Use' 
Objects are Not Forfeitable," .supra. 

THE USE, OR INTENDED USE, OF THE OBJECT IS CONTROLLING -­
NOT ITS CHARACTER. 

For example, condoms and balloons are neither designed nor generally considered to be 
containers, but they are widely used to package small quantities of heroin and cocaine for street 
delivery. Therefore, they are forfeitable. 

Anything used, or intended for use, to package illicit drugs is forfeitable, such as capsules, 
wrappers, envelopes, tin foil, glassine bags and bales. 

Anything used, or intended for use, to store or conceal illicit drugs is forfeitable, such as 
"stash" cans, bags, bottles, vials, attache cases and luggage. 

Anything used, or intended for use, to package, store or conceal forfeitable equipment, 
products and materials is a]so forfeitable, such as bottles for PCP or piperidine, fifty-five gallon 
drums, or collapsible bladders usen by smugglers to carry extra fuel on long flights. 

Almost anything used to hold, wrap, package, store or conceal forfeitable drugs and 
property can be included; EXCEPT conveyances, land and bUildings. For reasons already 
discussed, it seems certain these sections on containers were not meant to apply to cars, planes, 
mobile trailers or houses. 

18. 

Examples 

A college professor is arrested for possession of cocaine. He admits he smuggled 
the cocaine back from Colombia, South America, hidden in an expensive, hollowed 
out sculpture. Is the SCUlpture subject to a civil forfeiture? 
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Yes. His admission gives you probable cause to believe the sculpture was used 
to hold and conceal cocaine. The ~ of the follow sculpture to contain illicit 
drugs makes it forfeitable. 

E. CONVEYANCES 

Federal law provides for the civil forfeiture of: 

.~~AlLconvey.ances, including aircraft, vehicles, or vessels, which are used, or are 
intended for use, to transport, or in any manner to facilitate the transportation, sale, 
receipt, possession, or concealment of ... (forfeitable drugs, products, equipment 
and raw materials)." 21 U.S.C. § 881(a) (4). 

State law provides for the civil forfeiture of: 

"All conveyances, including aircraft) vehicles or vessels, which are used, or 
intended for use, to transport, or in any manner to facilitate the transportation, for 
the purpose of sale or receipt of ... (forfeitable drugs, products, equipment and 
raw materials)." UCSA § 505(a) (4). 

The exceptions to these provisions are discussed later in this guide. You should note that 
although these sections are similar in many respects, there are significant differences between 
them. A chart comparing them is on page 96. Review the chart before you read this material. 
Also see U.S. v. One 1984 Cadillac, 888 F. 2d 1133 (6th Cir. 1989), under "Probable Cause is 
Enough to Begin a Forfeiture." supra. 

*** 

See MASFA § 4(b). 

*** 

1. A Conveyance is any Mobile Thing Capable of Transporting 
Objects or People 

Discussion 

We have not found any reported cases interpreting the term "conveyances" as used in 
Sections 881(a) (4) or 505(a) (4). Certainly, the statutes make clear it applies to all things 
recognized as "aircraft, vehicles, or vessels." But, the use of the general term "conveyances" 
suggests a broader meaning was intended. 
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*** 

See MASFA § 1. Definitions. Paragraph (2). Conveyance 
includes any vehicle, trailer, vessel, aircraft or other means of 
transportation. 

*** 
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a. Mobility Is The Key 

Attacking the mobility of drug traffickers was a major purpose behind these provisions. 
In 1970, when the proposed federal Controlled Substances Act was being considered, the Director 
of the Bureau of Narcotics and Dangerous Drugs testified before Congress on why Section 881 
was needed: 

"Effective law enforcement demands that there be a means of confiscating the 
vehicle and instrumentalities used by-the drug trafficker in carrying on his trade. 
The trafficker must merchandise his product, and to do so, he needs mobility. 
Seizure.and forfeiture of .the vehicles he uses in carrying on his illicit trade will 
prevent their use in subsequent offenses and restrict mobility, which in many cases 
is vital to the illicit trafficker'S success." 

See Drug Abuse Control Amendments - 1970: Hearings on H.R. 11701 and H.R. 13743 
Before the Subcomm. 011 Public Health and Welfare of the House Comm. on Interstate and 
Foreign Commerce, 91st Cong., 2d Sess. (1970) (statement of John E. Ingersoll). 

The draftsmen of the UCSA echoed this view in their official comment to Section 505: 

"Effective law enforcement demands that there be a means of confiscating the 
vehicles and instrumentalities used by drug traffickers in committing violations 
under this Act. The reasoning is to prevent their use in the commission of 
subsequent offenses ... and to deprive the drug traffickers of needed mobility." 

With this purpose in mind, the draftsmen of Sections 881(a) (4) and 505(a) (4) chose the 
word "conveyances" rather than limiting the law to just aircraft, vehicles or vessels. A 
conveyance has traditionally been defined as j' ••• that by which anything is borne along, carried, 
conveyed or transported; or which serves as a means or way of carriage ... " 18 C.J.S., 
Conveyance (Main text, p. 90). Webster's Third New International Dictionary (G. &. C. Merriam 
Co. 1976) defines conveyance as " ... a carrier of goods or passengers .... " Mobility is at the 
heart of all definitions of "conveyances." A conveyance is simply any mobile thing capable of 
transporting objects or people. The draftsmen's use of the additional words "All" and "including" 
supports this broad interpretation, since they indicate that objects which are not easily categorized 
as aircraft, vehicles, or vessels, can still be covered by the term "conveyances. 

Thus, bicycles, hot air balloons, sleds, rafts, rowboats, ice-yachts, hang-gliders and even 
sedan-chairs can be considered conveyances. 

b. House Trailers 

Are house trailers conveyances? There are only two reported cases to discuss the status 
of house trailers as conveyances. 

(1) True Mobile Homes are Conveyances 

House trailers which have been used, or are readily capable of use, as mobile homes, have 
been found to be "vehicles" s~bject to forfeiture under the Contraband Seizure Act (49 U.S.C. § 
781). Bjasotti v. Clarke, 51 F.Supp. 608 (RI, 1943). Therefore, they are conveyances under 
Sections 881(a) (4) and 505(a) (4). 

(2) Immobilized House Trailers are Not 
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House trailers which are installed at fixed locations, which are on penn anent or 
semi-pennanent foundations, and which are not readily mobile, have been held not to be 
conveyances subject to forfeiture under the Internal Revenue Laws. U.S. v. One 1953 Mod~ 
Glider Trailer, 120 F. Supp. 504 (ED NC 1954). It seems fair to say that trailers in this category • 
have lost their character as conveyances and have become buildings. 

c. Appurtenances are Forfeitable 

Appurtenances are basically the parts of a conveyance. They are objects which: (1) have 
a purpose related to the conveyanc,e, (2) are usually, but not always, attached to it, and (3) are 
generally considered as .permanent parts. For example, a vehicle's appurtenances include the 
spare tire, jack, tools, hubcaps, min~ors, seat covers, radio, and floor mats. 
Lawyers define an "appurtenance" as "That which belongs to something else; an adjunct; an 
appendage; something annexed to another thing more worthy as principal, and which passes as 
incident to it. ... It Black's Law Dictionary (4th edt rev. 1968). 

Because the tenn "conveyance" automatically includes all appurtenances, they are also 
forfeitable. No special reference to appurtenances is required in a forfeiture statute. The Frolic, 
148 F.921 (D.RI 1906). Courts routinely forfeit appurtenances incident to the forfeiture of 
conveyances. See U.S. V. One 1972 Mercedes-Benz 250~ 545 F.2d 1233 (9 Cir. 1976); U.S, v. 
One 1974 Jeep, 536 F.2d 1285 (9 Cir. 1976); U.S. v. One (1) 1972 Wood, 19 Ft. Custom Boat, 
501 F.2d 1327 (5 Cir. 1974); U.S. v. Qne 1976 Buick Skylark, 453 F.Supp. 639 (D COLO. 1978); 
U.S, v. Vessel FL 4127 SE, 311 F.Supp. 1353 (SD FLA. 1970); and U.S. v. One 1964 MG, 408 
F.Supp. 1025 (WD WASH. 1976). 

WARNING...,;. Personal property, which does not qualify as an appurtenance, is not 
forfeitable simply because it is found in a forfeitable conveyance. It must be an appurtenance 
to be forfeitable under Sections 881(a) (4) and 505(a) (4). 
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Examples 

19. B agrees to sell you cocaine. He insists the exchange take place at the intersection 
of two rural roads. It is winter and the ground is covered with snow. You and 
your partner drive to the intersection. Within minutes B approaches cross-country 
on a snowmobile. He delivers the cocaine, takes the money and drives off into the 
woods. Eventually, you arrest B and seize the snowmobile for forfeiture. B's 
lawyer shows you a section of the state vehicle code which says snowmobiles are 
not considered "vehicles" and need not be registered, inspected, etc. Bls lawyer 
insists the snowmobile is not forfeitable. Is he correct? 

20. 

No. Both state and federal law subject to forfeiture conveyances that have 
transported illicit drugs for sale. A conveyance is any mobile thing capable of 
transporting objects or people; it is not limited to just aircraft, vehicles or vessels. 
The snowmobile qualifies as a conveyance within the meaning of the forfeiture 
statutes (21 U.S.C. § 881(a) (4); UCSA § 505(a) (4)). The fact that it is not a 
"vehicle" within the meaning of the motor vehicle code is irrelevant. It is 
forfeitable. 

You seize a schooner used to transport heroin from Hawaii to San Francisco. 
Aboard the vessel at the time of seizure lS an expensive new navigation device that 
has been leased to the owner of the vessel. The leasing comp(\ny tells you the 
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5 Cir: 

lease is for three years with an option to buy at any time. Is the navigation device 
forfeitable? 

Yes. It has a purpose related to the schooner. It is attached to the schooner, even 
though it can be removed. And, it is generally considered to be a permanent or at 
least long-term part of the vessel. Therefore, it is an appurtenance. No special 
reference to appurtenances is required in a forfeiture statute. They are forfeitable 
as parts of the conveyance. See The Frolic, cited above, and U,S, v, One Chevrolet 
Stylemaster Sedan, 91 F.Supp. 272 (DC (:OLO. 1950); and In Re SS Tropic 
Breeze, 456 F.2d 137 (1 Cir. 1972). 

Authorities 

U.S. y. One 1978 Mercedes Benz, 4 Dr. Sedan, 711 F.2d 1297 (1983) (car 
telephone held IlQ1 a vehicle accessory or fixture). 

ED VA: U.S. v. One Custom Sport Fisherman Vessel, etc., 543 F.Supp. 749 (1982) 
(aU gear, equipment, etc., on vessel forfeited under 21 U.S.C. § 881, 19 
U.S.C. § 1595(a), and 49 U.S.C. § 781». 

2. Transportation of Drugs for Any Purpose, in Any Amount, Subjects 
A Conveyance to Federal Forfeiture 

The transportation need not be related to dmg trafficking. And, the amount of drugs 
transported is irrelevant. As harsh as it may seem, the transportation of any measurable quantity 
of illicit drugs subjects a conveyance to federal forfeiture. 

Authorities 

21 U,S.c. § 881; 49 U.S.C. § 781-782; 19 U.S.C, § 1703 (traps & hidden compartments, 
etc,), 

S.O.: 

9 Cir: 

8 Cir: 

6 Cir: 

5 Cir: 

2 Cir: 

See Calero-Toledo y. pearson Yacht Leasing Co., 94 S.Ct. 2080, 2097 
(1974) (one marijuana cigarette). 

u.s. y. One 1976 Porsche 911S, 670 F.2d 810 (1979) (marijuana 
sweepings); Wiren y. Eide, 542 F.2d 757 (1976) (smalianlount of hashish). 

Ted's Motors v. U,S., 217 F.2d 777 (1954) (five marijuana cigc.."ettes). 

u.s. y. One 1975 Mercedes 2805, 590 F.2d 196 (1978) (four marijuana 
cigarette butts). 

u.s. y. One 1975 Ford Pickup Truck, 558 F,2d 755 (1977) (two grams of 
cocain~); Associates Investment Co. v. U.S., 220 F.2d 885 (1955) (two 
marijuana cigarette butts). 

U.S. v, One 1986 Mercedes Benz, 846 F.2d 2 (1988) (The transportation 
of even a small amount of a controlled substance can subject a vechicle to 
forfeiture. A claimant who lends his vehicle abandons any legitimate 
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CDCA: 

1 Cir: 

D.CO: 

ED NY: 

EDPA: 

SDFL: 

ED WI: 

expectation of privacy for interior area searches.) 
Lee v. Thornton, 538 F.2d 27 (1976) (one gram marijuana seeds). 

u.s. v. 1985 BMW 635 CSI, 677 F.Supp. 1039 (1987), under "Double 
Jeopardy." .s.upra, p.27. U.S. v. $280,000 etc., 655 F.Supp. 1487 (1986), 
under "Innocence of an Owner is No Defense to a Civil Forfeiture." Supra, 
p.l8. 

u.s. v. One Clipper Bow Ketch Nisku, 548 F.2d 8 (1977) (small amount 
of marijuana for personal use). 

u.s. v. One 1977 Chevrolet Pickup. 503 F.Supp. 1027 (1980). 

F. Calif. case U.S. v. One 1973 Jaguar Coupe, 431 F.Supp. 128 (1977) 
(small tin foil packet of cocaine); U.S. v. One 1975 Mercury Monarch, 
423 F.Supp. 1026 (1976) (mere trace of drugs). 

U,S. v. One 1971 porsche Coupe~ 364 F.Supp. 745 (1973) (small amount 
of heroin for use of addicted veteran); u.s. v. One 1955 Ford Convertible, 
137 F.Supp. 830 (1956) (1.7 grams of heroin). 

liS. v. One (1) Homemade Vessel Named Baua~ 625 F.Supp. 893 
(1986) (owner of vessel with hidden trap, although innocent under Calero­
Toledo. does not gain relief from 19 U.S.C. § 1703 forfeiture). 

u.S. v. One 1963 Cadillac Hardt~ 231 F.Supp. 27 (1964) (small tin foil 
packet of marijuana). 

Discussion 

The language of 21 U.S.C. § 881(a) (4) is clear: it applies to any transportation of illicit 
drugs. The statute does not say "transport for the purpose of sale." It does not say "transport 
more than an ounce." It simply says Htransport." On its face, Section 881(a) (4) applies to any 
transportation of illicit drugs for any purpose in any amount. 

In spite of this far-reaching language, claimants frequently challenge forfeitures involving 
only small amounts of drugs. Their argument is straight-forward: (1) Congress passed the 
federal forfeiture statutes to strike at commercial trafficking in drugs; (2) transportation of very 
small amounts of drugs, particularly for personal use, is not significantly connected to commercial 
trafficking; (3) therefore, there should be no forfeiture in such cases. 

There are serious problems with this argument. First, federal courts should 110t attempt 
to "read the mind" of Congress when the language of a statute is clear and unambiguous. Ex 
parte Collett, 69 S.O. 944 (1949). 

Second, Congress can, and usually does, have more than one purpo~e in mind in passing 
any law. It is true that a major purpose behind Section 881 and the Controlled Substances Act 
of 1970 was to strike a co~mercial drug trafficking. But, this was neither the only, nor the 
ultimate, objective. The ultimate goal of all drug laws is to prevent drug abuse - meaning the 
non-medical ~ of drugs. To accomplish this goal, Congress controlled secondary activities, or 

• 

• 

conduct, which make abuse possible: possession of drugs, transportation of drugs, delivery of • 
drugs, manufacturing of drugs, prescribing of drugs, and so forth. Nothing in the history of the 
law indicates Congress was exclusively interested in punishing commercial traffickers. 
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Third, Section 881(a) (4) was modeled after federal forfeiture laws which have never been 
restricted to commercial trafficking. For example, the Contraband Seizure Act, 49 U.S.C. § 781, 
§ 782 provides for the forfeiture of conveyances in which illicit drugs are transported regardless 
of the amount of drugs or whether they are for personal use. Ted's Motors V. U.S.,; and 
Associates In..vestments Co. v. U.s., cited above. 

For these reasons, federal courts have refused to restrict the broad wording of Section 
881(a) (4) to commercial trafficking in large quantities of drugs. The transportation of any 
measurable quantity of illicit drugs subjects a conveyance to federal forfeiture. 

a.· Compare: _Under..$tat~ Transportation Must be for the purpose of Sale 

State law requires that a conveyance be involved in drug trafficking to be forfeitable. 
Forfeiture is improper under state law in simple possession cases. 

*** 
See MASFA § 4 (b). Conveyances fprfeited for mere possession 
offenses may be forfeited only pursuant to in personam 
procedures. 

*** 

Authorities 

UCSA § 505(a) (4) 

AL: Reeder v, State, 314 So.2d 853 (1975). 

FL: Griffis v. State, 356 So.2d 297 (1978). 

MA: Com. v. One 1969 Mercedes-Benz Auto, 378 N.E. 2d 65 (App. 1978). 

SD: State v. One 1972 Pontiac Grand Prix, 242 N.W.2d 660 (1976). 

TX: Amranj-Khaldi v. State, 575 S.W.2d 667 (App. 1978). 

UT: State y. One Porsche 2-Door, 526 P.2d 917 (1974). 

Discussion 

UCSA § 505(a) (4) requires that drugs be transported for the purpose of sale (or receipt) 
before a conveyance can be forfeited. This same section also contains a separate exemption for 
the simple possession of drugs in a conveyance. § 505 (a) (4) (iii). The intent could not be any 
clearer: a conveyance must I:?e inv~lved in commercial trafficking to be forfeitable. 
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Even in states which have rejected § 505(a) (4) in favor of the broader federal language 
of Section 881(a) (4), courts have done some IIjudicial juggling" to require evidence of 
commercial trafficking. See the Florida, South Dakota and Utah cases cited above. 

Forfeiture of a $20,000 yacht or a $3,000 car merely because of a marijuana cigarette is • 
found inside is a very harsh policy. If the executive branches of state governments do not 
develop policies pardoning conveyances in simple possession cases, the temptation for state 
judges to "re-write" broadly worded forfeiture statutes is great. To combat this temptation, legal 
scholars are encouraging law enforcement agencies to adopt regulations limiting the seizure of 
conveyances to commercial trafficking situations. The Model Rules For Law EnforceIlliIDl 
caution: 

"Statutes authorizing forfeiture of vehicles in narcotics offenses are typically very 
broad. The Model Rule proposes, as an alternative position, that police shoutd 
seize vehicles only where a substantial amount of narcotics or drugs is involved, 
or where the owner of the vehicle is a significant drug violator. This approach 
would exclude ... a mere user of narcotics. But dealers and pushers would be 
subject to seizure for forfeiture proceedings. The effect of the Rule should be to 
lighten the administrative burden on the police while effecting the statutory purpose 
of impeding the traffic in drugs." Project on Law Enforcement Policy and 
Rulemaking, Searches, Seizures, and Inventories of Motor Vehicles 59 
(Commentary on Rule 601A, 1974). 

Only a handful of states follow the federal rule of forfeiture conveyances in simple 
possession cases: 
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AZ: 

IA: 

NE: 

Matter of J 972 Chevrolet Monte Carlo, 573 P.2d 535 (App. 1977). 

State v. One Certain Conveyance, 211 N.W.2d 297 (1973). 

State V. One 1970 2-Door Sedan Rambler (Gremlin), 215 N.W.2d 
849 (1974). 

The vast majority prohibit the forfeiture of conveyances not involved in trafficking. 

Examples 

21. D is arrested on a vehicular charge while driving a new pickup truck, A search 
incident to arrest reveals a baggie containing 1.45 grams of marijuana in his coat 
pocket. Is the truck forfeitable? 

No, in the majority of states; the transportation of drugs must be for the purpose 
of sale. The quantity of drugs involved here indicates it was possessed for personal 
use. And, there is no independent evidence the drugs were being transported to, 
or from, an illicit sale. Without evidence of trafficking, conveyances are not 
forfeitable in most states. 
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b. 

Yes, under federal law and in a handful of states. Transportation of drugs for any 
purpose, in any amount, subjects a conveyance to federal forfeiture. Federal law 
makes no exception for simple possession cases. See Matter of 1976 Blue Ford 
,PickuI4 586 P.2d 993 (App. 1978) . 

To "transport" includes providing the movjng power 

Engines, tractors, tow trucks, and other conveyances, that push, pull, or in any way 
provide the power to move illicit drugs are guihy of "transporting." Drugs need not be present 
in conveyances which supply motive power; they are equally forfeitable for transporting. 

9 Cir: 

5 Cir: 

4 Cir: 

22. 

Auf;horities 

Yellow Mfg. Acceptance Corp. v. U.~ 84 F.2d 164 (1936). 

Utley Wholesale Co. v. U.S., 308 F.2d 157 (1962); U.S. v. Bryan, 265 F.2d 
698 (1959); and see U.S. v' One 0) 1972 Wood, 19 Ft. Custom Boat, 501 
F.2d 1327 (1974) (boat trailer forfeited with boat). 

See Weathersbee v. U.S., 263 F.2d 324 (1958). 

Example 

X buys a sophisticated barge. It has a pneumatic system that allows it to be raised 
or iowered in the water. The hold of the barge is watertight. Using this system, 
the fully loaded barge can be towed slightly below the water line so as to be 
virtually invisible to surrounding vessels. It can even be lowered to the bottom, 
cut loose, and at a later time reconnected and raised. X loads the barge in Mexico 
with a ton of marijuana. He uses his pleasure yacht to tow the barge up the West 
Coast toward California. Anytime he nears land or other vessels, he lowers the 
barge deep into the water to avoid detection. Are the barge and the yacht 
forfeitable? 

Yes. Both the barge and the yacht are conveyances: They are mobile and capable 
of transporting persons or objects. The barge is clearly transporting marijuana. 
The yacht is supplying the power to move the barge. Therefore, the yacht is also 
"transporting" marijuana. A conveyance which does not contain contraband, but 
which provides the moving power, regardless of how the contraband is contained, 
is being used to transport the contraband. See U.S. v. Bryan~ cited above. 

c. Transporting drug-carrying passengers subjects a conveyance to forfejture 

A conveyance used to transport drug-carrying passengers is forfeitable under both state 
and federal law if: (1) the owner knows a passenger is in possession of illicit drugs; and (2) the 
drugs are being transported by the passenger in connection with an illicit sale. Federal law goes 
so far as to subject a conveyance to forfeiture even though: (1) thl~ owner and operator are 
unaware a passenger has illicit drugs; and (2) the drugs are simply possessed for personal use . 
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Authorities 

49 U.S.C. § 781(a) (2), § 782; 21 U.S.C. § 881(a) (4). 

9 Cir: u.s. v. One 1971 BMW ~-Dr. Sed~ 652 F.2d 817 (1981); U.S. v. One 
1967 Buic1LRivjera, 439 F.2d 92 (1971); Thill v. U.S., 66 F.2d 432 (1933). 

5 Cir: u.s. v. One 1975 Ford Pickup Truck, 558 F.2d 755 (1977); U.S. y. 
AddisoD, 260 F.2d 908 (1958). 

4 Cir: .~ .... U.s._y" .One 1971 Mercedes Benz 2-DoOT C~ 542 F.2d 912 (1976). 

DC LA: U.s. v. One (1) Oldsmooile Sedan, 75 F.Supp. 83 (1948). 

DC MO: U.S. v. One 1269 Cadillac DeVille Convertible, 330 F.Supp. 1338 (1971). 

ED NY: U.s. v. One 1946 PI~mouth Sedan, 73 F.Supp. 88 (1946). 

WD TX: U.S. v. One 1973 Pontiac Grand AM, 413 F.Supp. 163 (1976). 

ED WI: U.s. v. One 1963 Cadillac Hardtop, 231 F.Supp. 27 (1964). 

AZ: SEE Matter of One 1965 Ford Econoline Van, 591 P.2d 569 (App. 1979). 

NJ: State v. One (1) Ford Van, 381 A.2d 387 (App. 1977). 

OR: Blackshear v. State, 521 P.2d 1320 (App. 1974). 

Discussion 

Owners and operators have a duty to prevent the transportation of contraband in their 
conveyances. It is a federal offense "to conceal or possess any contraband article in or upon any 
vessel, vehicle, or aircraft, or upon the person of an~one jn or upon an~ vessel, vehicle, or 
aircraft. ... " 49 U.S. § 781(a) (2). Most states have similar laws which make an owner or 
operator criminally liable if he voluntarily transports a passenger known by him to be in 
possession of illicit drugs. This duty was recently explained by the Califvrnia Supreme Court in 
People v. Rogers. 486 P.2d 129 (1971): 

"Regardless of his purpose or intent, the driver or owner of an automobile has the 
responsibility to prevent the conveyance of contraband by himself or his 
passengers~ at least while that vehicle is under his dominion or control. Proof of 
his knowledge of the character and presence of the drug, together with his control 
over the vehicle, is sufficient to establish his guilt without further proof of an 
actual purpose to transport the drug for sale or distribution." 

Commenting on the situlation in which drugs are exclusively in the possession of a 
passenger, the high court alsp noted: 

"Although possession is commonly a circumstance tending to prove transportation, 

• 

• 

it is Dot an essential element of that offense and one may 'transport' marijuana or • 
oth(~r drugs even though they are in the exclusive possession of another." 
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Although an owner's or operator's guilty knowledge is required for a criminal conviction, 
it is not required for a gyu forfeiture, at least under federal law. Federal statutes subject 
conveyances to forfeiture anytime they transport drugs-carrying passengers. 49 U.S.C. § 782; 
21 U.S.C. § 881(a) (4). 

"(Federal) ... Courts are closed to innocent vehicle owners, who must suffer the 
consequences even of the surreptitious transmission of contraband by passengers, 
unless the ... (Executive Branch) .. chooses to be lenient." U.S. v. One 1946 
Plymouth SedaJL 73 F.Supp. 88, 89 (ED NY 1946). 

State forfeiture laws ..are._more restrictive. An owner must know a passenger is in 
possession of illicit drugs. UCSA § 505(a) (4) (ii). And, the passenger must be transporting the 
drugs in connection with an illicit sale. The ignorant owner who gives a ride to a drug-carrying 
passenger is protected under state law. Even before UCSA § 505 was drafted in 1970, state 
supreme courts were rejecting the federal rule by requiring that an owner know a passenger was 
in possession of contraband before there could be a forfeiture: 

"I forfeit title to my automobile if I overtake, on the road, a man with a bottle of 
whiskey in his pocket, invite him to ride and he accepts the invitation. He is using 
my automobile to transport whiskey unlawfully. I have not consented to it and do 
not know it -- but . .. that will not avail me . . ., Is this result absurd? It 
surely is; but it is a conclusion inevitable from the argument that is put before us 
in this case." Hoover v. People~ 187 P.531, 533 (Colo. 1920). 

As a practical matter, the federal rule is not as harsh as it appears. Owners caught in such 
a situation are virtually certain of receiving a "pardon" of their property from the Executive 
Branch, provided they were not negligent in accepting the passenger. 19 U.S.C. § 1618. 

Examples 

23, Mr. S. owns a commercial building. He also owns a new Mercedes-Benz coupe. 
One night S gives a ride to a worker in his bUilding. The worker is carrying an 
attache case containing contraband drugs. Both are arrested by drug agents. S 
swears he was unaware of what his passenger had in the case. The passenger 
corroborates SiS statement and does not implicate S in the crime. Criminal charges 
against S are dismissed. Is the Mercedes subject to civil forfeiture for transporting 
contraband? 

No, under state law. S was i~"iorant that his passenger 'was transporting drugs in 
the car. Therefore, the car is not subject to state forfeiture. See People v. One 
1948 Chevrolet Convertible Cou~ 290 P.2d 538 (1955). 

Yes, under federal law. Ignorance of an owner or driver is no defense to federal 
forfeiture. They have a duty to prevent the transportation of contraband in 
conveyances under their control. S is limited to petitioning the Attorney General 
for a pardon (remission) of the forfeiture. See U.S. v. One 1971 Mercedes-Benz 
2-Door CQUP~; U.S. y. One 1975 Ford Pickup Truck;. and U.S. v. One] 946 
Plymouth Sedan, cited above. 
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3. Transportation of Forfeitable Equipment, Products & Materials 
Subjects a Conveyance to Forfeiture 

Conveyances transporting forfeitable equipment, products and raw materials are forfeitable • 
under both state and federal law. See Example. 17. State law requires the transportation be 
connected to commercial trafficking. 

Authorities 

.21 U.S.C. §.881(a) (4); UCSA § .505(a) (4). 

5 Cir: U.S. v. One 1964 Beftchcraft Baron, 691 F.2d 725 (1982). U.S. v. OM 
1978 Chevrolet Impala, 614 F.2d 983 (1980). 

8 Cir: U.S. v. One 1976 Ford E150 Pickup, 769 F.2d 525 (1985) (use held too 
remote). 

4. Facilitation 

Conveyances used, or intended for use, to "facilitate" the transportation of illicit drugs are 
forfeitable under state and federal law, to the same extent as those used to tranSpo!,i the 
contraband. A conveyance need not actually transport illicit drugs to be forfeitable. Federal law 
also provides for the forfeiture of conveyances that "facilitate" the sale, receipt, possession or 
concealment of contraband drugs. 

*** 
See MASFA § 4 (b). All property used or intended to be used 
to facilitate conduct giving rise to forfeiture is forfeitable. 

*** 
a. To "Facilitate" Means to Haye a Significant Connection to ... 

Discussion 

Because legislators have used the word "facilitate" in so many statutes without bothering 
to define it, courts; have traditionally interpreted the word according to its ordinary or dictionary 
meaning. Platt v, U.S., 163 F.2d 165 (10 Clr. 1947); Howard v. U.s., 423 F.2d 1102 (9 Cir. 
1970); u.s. y. One (1) 1971 Cheyrolet.Au.t!4 496 F.2d 210 (5 Cir. 1974); U.s. v. One 1950 Buick 
Sedan, 231 F.2d 219 (3 Cir. 1956). 

Webster's Third New Ini:\jmational Dictionary (G. & C. Merriam Co. 1976) defines 
"facilitate" as: 
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"TO MAKE EASIER OR LESS DIFFICULT: free from difficulty or 
impediment ••• to lessen the labor of: ASSIST, AID." 
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From a 10giccLI viewpoint, every conveyance used by a law violator assists his illegal 
activities, if only in a very small or remote way. If the dictionary meaning of facilitation is 
stretched to logical( extremes, then every conveyance belonging to a drug violator is guilty of 
"facilitating" or assisting him in his crimes. It seems unlikely that legislators intended this result. 
Therefore, the courts have never interpreted the word in such an extreme fashion. 

"(T)he mere fact that a car is used by a law violator does not establish the 
requirement for "facilitation.''' U.S. v. One 1952 Ford Victoria, 114 F.Supp. 458, 
460 (ND CAL. 1953). 

Instead, courts.hav.c placed some practical limitations on the meaning of the word. They 
require a significant connection between a conveyance and a crime before the conveyance can 
be found guilty of "facilitation." 

"It can readily be seen that whether any particular connection of a vehicle with 
contraband, where the contraband is not in the vehicle or in the possession of the 
occupant of the vehicle, constitutes facilitation is a question of degree, which is 
in tum a question of fact not readily susceptible to generalization." U.S. v. One 
Dodge Coupe, 43 F.Supp. 60, 61 (SD NY 1942). 

For years COUltS have struggled to verbalize the degree of involvement needed to justify 
forfeiture. Several "tests" have been devised to date. For example, there is the "ACTIVE AID 
TEST" of facilitation: 

The test of whether a conveyance is being used to facilitate a crime is whether or 
not its use is an active aid in carrying out essential elements of the offense. 

This test was developed by the United States Court of Appeals for the Fifth Circuit in: 
U.S. v. One 1968 Ford LTD.. 425 F.2d 1084 (1970); U.s. y. One 1959 Pontiac Tudor Sedan, 301 
F.2d 411 (1962); and U.S. y. G.M.A.C., 239 F.2d 102 (1956). 

More recently, there is the "SUBSTANTIAL OR INSTRUMENTAL CONNECTION 
TEST" of facilitation: 

". . . to be forfeited, a vehicle must have some substantial connection to, or be 
instrumental in, the commission of the underlying criminal activity which the 
statute seeks to prevent." U.S. v. One 1972 Datsun, 378 F.Supp. 1200, 1204 (DC 
NH 1974). 

Courts using this test include: U.S. y, One 1970 Pontjac GTO, 2-Door Hardtop, 529 F.2d 
65 (9 Cir. 1976); lI.S. y, One ]973 volvo, 377 F.Supp. 810 (WD TEX. 1974); U.s. v. One 19.1Q 
Buick Rjvjera, 374 F.Supp. 277 (DC MINN. 1973); and see D.S. v. One (1) Liberian Refrigerator 
Vessel, 447 F.Supp. 1053 (MD FLA. 1977). 

None of these tests is very helpful, but at least they point out that there must be a 
SIGNIFICANT CONNECTION between property and prohibited conduct before the property can 
be forfeited for facilitation. For further discussion of the "substantial connection If test, 
particularly as applied to 21 y.S.C. § 881(a) (6), see page 120 of this guide. 
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b. Common Patterns of Facilitatjon 

Fortunately, it is possible to describe examples, or common patterns, of facilitation, despite 
the difficulty in defining the word. Conveyances which fall within these established factual • 
patterns are clearly subject to forfeiture. 

(1) Escort Conveyances are Forfeitable 

If a conveyance is forfeitable for transporting illicit drugs, other conveyances that escort 
it for some special purpose are also forfeitable. Pilot, lookout, guard, escape, decoy, and 
counter-surveillance conveyances are gUilty of "facilitating" the transportation of drugs in the 
"load" conveyance. They need not contain drugs to be forfeitable. 

6 Cir: 

5 Cir: 

4 Cir: 

3 Cir: 

DCCA: 

NDCA: 

DCMA: 

NDMS: 

ED NY: 

WDSC: 

Authorities 

u.s. v. Lawson, 266 F.2d 607 (1959). 

U.S. v. One-1979 Mercury Cougar, 666 F.2d 228 (1982); U.S. v. One 1968 
Ford LTD 4-Door, etc., 425 F.2d 1084 (1970); U.S. v. One 1952 Lincoln 
Sedan, 213 F.2d 786 (1954). 

Weathersbee y. ll..5.. 263 F.2d 324 (1958); U.S. v. One 1956 Ford Tudor 
Sedan, 253 F.2d 725 (1958); and see U.S. v, One 1957 Ford 2-Door Sedan.. 
262 F.2d 651 (1958). 

U.S. v. One Dodge Sedan. 113 F.2d 552 (1940). 

U.S. v. One Dodge Sedan, 28 F.2d 44 (1928). 

Wejnstfan v. Mueller, 563 F.Supp. 923 (1982). 

:U.S. v. One 1938 Buick Sedan, 29 F.Supp. 752 (1939). 

U.S. v. One 1962 Mercury Sedan, 218 F.Supp. 140 (1963). 

U.S. v. One 1980 BMW 32D.j", 559 F.Supp. 382 (1983). 

U,S. v, One 1950 Model Willys Jeep, 91 F.Supp. 822 (1950). 

Discussion 

There mere fact that two conveyances travel in tandem over a common route does not 
prove they are a convoy; one is not necessarily escorting the other. U,S. y. One 1957 Model 
Pontiac, 156 F.Supp. 837 (ED NC 1957). An escort conveyance must have some special purpose 
for accompanying another conveyance. It might serve as a pilot or guide. It might serve as a 
scout or lookout. It might s~rve as an armed guard. It might provide a potential means of 
escape. It might serve as a decoy to confuse pursuers. It might run int~rference with pursuers. 
Or, it might carry tools, parts or supplies needed if there is a mechanical breakdown. 
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The exact nature of the service provided by the escort makes no difference. What is 
important is that it is present for some special purpose related to the illegal transportation of 
contraband. 

"Forfeiture does not turn upon differences in the risk sought to be avoided; 
whatever the risk which seems to require attendance of a convoying vehicle, the 
relation of the convoy to the shipment, for purposes of forfeiture, would seem to 
be the same." U.S. V. One 1956 Ford Tudor Sedan, 253 F.2d 725, 727 (4 Cir. 
1958) . 

. Whateverfunction.-ihe. escort ..serv~s, it clearly has a_ significant connection to the 
transportation of illicit drugs. If the "load" conveyance is forfeitable, then escorts are also 
forfeitable for "facilitation." Also see U.S. One 1984 Ford Bronco, 674 F. Supp. 424 (ED NY 
1987), under "Examples (RE Probable Cause)." £UpI.a, p.12 

24. 

Examples 

You observe X loading his Chevy van with large plastic bags known by you to 
contain marijuana. When the van is fully loaded, X drives away followed by his 
brother Y, who is driving a new Ford LTD. You follow the two vehicles. 
Suddenly, the headlights of yls Ford blink twice to XIS van in front of it. XIS van 
accelerates to a high speed while yls Ford slows down. Apparently, Y had realized 
he is being followed. You try to pass the Ford to catch up to the Chevy, but the 
Ford purposely swerves back and forth across the road blocking your way. You 
radio other members of your surveillance team who apprehend X in the Chevy van. 
A lawful search of the van produces 600 pounds of marijuana. Is the Ford 
forfeitable? 

Yes. The Chevy van transported drugs for the purpose of sale. That makes it 
forfeitable under both state and federal law. The Ford escorted the Chevy to act 
as a lookout and to run interference so the Chevy could escape. Therefore, the 
Ford is forfeitable under state and federal law for facilitating the illegal 
transportation of drugs in the Chevy. See U.S. v. One 1968 Ford LTD 4-Door, 
cited above. 

(2) Transferring Drug Money in a Conveyance Subject it to 
Federal Forfeiture 

A conveyance that has never contained illicit drugs, but is used as a place to hand over 
drug purchase money, is subject to forfeiture under federal law for "facilitating" the illegal sale. 

9 Cir: 

6 Cir: 

3 Cir: 

DCCT: 

Authorities 

U.S. VI One 1970 Pontiac GTO, 529 F.2d 65 (1976). 

U.S. vl.one 1980 Cadillac Eldorado & $43,000. 705 F.2d 862 (1983). 

U.S. V. One 1950 Buick Sedan, 231 F.2d 219 (1956). 

u..s. v. One 1951 Oldsmobjle Sedan Model 98, 126 F.Supp. 515 (1954). 
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SDAL: 

EDPA: 

u.s. v. One 1960 Ford Galaxie Sedan, 203 F.Supp. 387 (1961). 

U.S. v. Qne 1981 Datsun 280ZX, 563 F.Supp. 470 (1983) (Display of 
money). 

Discussion 

A conveyance offers a reasonable amount of privacy from public observation, from public 
eavesdropping and from public interference. A conveyance also offers the advantages of 
mobility. For these reasons, many professionals and businessmen use conveyances as mobile 
offices. The drug trafficker is no exception; privacy and mobility help him avoid apprehension, 
and promote the efficiency of his illegal operation. 

"That an automobile is a fonn of property which is a facility for the illicit traffic in 
narcotics is evident from the facts in this case. The automobile enables the dope seller 
to make himself more elusive in traveling to places where he meets his customers or his 
confederates. It is more difficult to trail the law violator if he uses an automobile. He 
can travel greater distances, follow less frequented streets or roads, move about at will and 
alone, and be completely independent of public means of conveyance. The automobile 
helps him escape observation, detection and capture. It is an operating tool of the dope 
peddler's trade." U.S. v. One 1941 Pontiac S~ 83 F.Supp. 999, 1002 (SD NY 1948). 

A conveyance used as a place to hand over drug purchase money is significantly 
connected to the illegal transaction. It is "facilitating" the "sale, receipt, possession or 
concealment" of illicit drugs. Therefore, it is forfeitable under federal law. 21 u.s.e. § 881(a) 
(4). 

"Negotiations for an illegal sale of narcotics do not take place openly and publicly. It is 
always convenient that some degree of privacy attend all phases of the sale. The 
automobile certainly provided a convenient place for conversation and payment. Qf 
course, the parties might have talked on the sidewalk. By the same token, they could have 
transacted their business in a million other places. But that does not mean that the 
automobile did not facilitate the sale." U,S. v. One 1950 Buick Sedan, 231 F.2d 219, 222 
(3 Cir. 1956). 

Contrast State Law; UCSA § 505(a) (4) does not provide for the forfeiture of 
conveyances that facilitate illegal .saks... Section 505(a) (4) is limited to conveyances that 
transport, or facilitate the transportation of illicit drugs. In most states, transferring drug money 
in a conveyance does run.. by itself, subject it to forfeiture. 

There are, nevertheless, a few states which have the broader language of the federal 
statute, and Which follow the federal rule. For example, see: 

FL: Mosley v. State, 363 So.2d 172 (App. 1978). 

(3) Negotiating Details of a Drug Delivery in a Conveyance Subjects 
it to Federal Forfeiture 

A conveyance that has never contained illicit drugs, but is used as a place to negotiate or 

• 

• 

arrange the details of a future drug delivery, is subject tlO forfeiture under federal law for • 
"facilitating" the illegal sale or receipt of drugs. 

80 MASFA 



• 

• 

• 

10 Cir: 

9 Cir; 

3 Cir: 

SDCA: 

EDPA: 

Authorities 

u.s. V. One 1950 Chevrolet 4-Door Sedan, 215 F.2d 482 (1954). 

See U.S. v. One 1970 Pontiac GIG, 529 F.2d 65 (1976). 

U.s. v. One 1950 Buick Sedan, 231 F.2d 219 (1956). 

U.S. v. Ford Coupe Automobile, 83 F.Supp. 866 (1949). 

.U.s .. v . .Dne 1981 Datsun 280ZX, 563 F.Supp. 470 (1983). 

Discussion 

Drug traffickers seldom conduct the details of their trade over the telephone. The 
possibility the government is tapping their phones may be slight, but the potential consequences 
of a tap are very serious. Similarly, drug traffickers do not conduct their business by mail. 
Offers to sell heroin, price quotations, availability of supply, counter-offers, conditions of 
delivery, acceptances and final contracts are never put in writing. Unlike legitimate businessmen, 
traffickers are totally dependent upon face-to-face negotiations to carryon their illicit trade. 

The advantages to the trafficker of using a conveyance as a place to hand over drug 
money apply as well to the use of a conveyance as a place to negotiate the details of a drug 
delivery. In both instances, the conveyance is .~ to the illicit sale or receipt 
of drugs. Therefore, it is forfeitable under federal law. 21 U.S.C. § 881(a) (4). 

Contrast State Law: As already noted, UCSA § 505(a) (4) does nQ1 forfeit conveyances 
that facilitate illicit sales. Conducting drug negotiations in a conveyance does not subject it to 
forfeiture in most states. 

(4) Transporting Drug Money in a Conveyance to a Sale Subjects it to Federal 
Forfeiture 

A conveyance used to secure or transport forfeitable drug money prior to or during a drug 
sale is subject to forfeiture under federal law. Although it may never have contained drugs, it 
has "facilitated" their illegal sale or receipt. However, see Corvette case appeal in First Circuit 
below where use of car after the sale was compieted was held nQ1 to facilitate deal -- no 
antecedent relationship. 
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Authorities 

WDTX: u.s. v. One 1973 volvo, 377 F.Supp. 810 (1974). 

DCC!': U.S. jn. Oue 1951 Oldsmobile, 126 F.Supp. 515 (1959). 

SD NY: U.s. v. One 1941 pontiac Sedan, 83 F.Supp. 999 (1948). 

SD CA: See U.S. v. One 1962 Ford Galaxie Sedan, 236 F.Supp. 529 (1964). 

DC MN: _ U.S. v. One 1970 Buick Riviera, 374 F.Supp. 277 (1973) (Contra). 

D MA: U.S. v. One 1972 Chevrolet Corvette, 625 F.Supp. 1026 (1980); rev'd 625 
F.2d 1026 (1 Cir. 1980). 

5 Cir: See Wingo v. U.S., 266 F.2d 421 (1959). 

9 Cir: See Nocita v. U.s., 258 F.2d 199 (1958). 

SD FL: ru. v, One 1980 Silver volvo, 582 F.Supp. 1166 (1984) (car took currency 
to money laundering location). 

ED OH: U.S. v. One 1979 Lincoln Continental, 574 F.Supp. 156 (1983). 

Discussion 

• 

Transportation of money is an essential part of drug trafficking. Checks, money orders • 
and other monetary instruments leave a "paper trail" for law enforcement to follow. Moreover, 
under the Bank Secrecy Act of 1970, commercial banking transactions involving $10,000 or more 
.must be reported to the Department of Treasury. To avoid the risks associated with a paper trail, 
more drug traffickers conduct their business on a cash-and-carry basis. 

By current estimates, the annual gross income of drug traffickers in the United States 
, approaches 60 billion dollars. Given the cash-and-carry nature of the business, traffickers face 
serious problems with storing, concealing, safeguarding and moving large amounts of bulky cash. 
Conveyances playa big part in solving these problems. 

During illicit sales, conveyances are used to safeguard and transport drug purchase money. 
A car, particularly a car trunk, provides a relatively secure place to store large amounts of cash 
during a drug exchange. It is also a fairly secure way to move cash to and from the site of 
exchange. In a very real sense, a car can act as a kind of mobile "safe." This facilitates the sale 
and receipt of drugs within the meaning of 21 U.S.C. § 881(a) (4). 

The problems of safeguarding and moving money do not end with the individual 
exchange. Although the market for illicit drugs is within the United States, the sources of supply 
are thousands of miles away from this Country. Operating on a cash-and-carry basis, the drug 
trafficker must secretly move ,drugs from foreign sources to points of sale within the U.S. market 
ami he must secretly move bulky cash from the market back to foreign suppliers. In reality, the 
flow of drugs into this Country is "mirrored" by a flow of money in the opposite direction . 
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Again, conveyances playa key role in moving the ill-gotten cash out of the United States. 
This activity is important to the successful accomplishment of the illegal scheme. Both the flow 
of drugs and the flow of money are vital to the sale of illegal drugs within this Country. 

For a more detailed discussion of how traffickers move money. see Kobakoff, Narcotics 
Money law, Drug Enforcement (Magazine), Vol. 5 No.1, July 1978). 

Contrast State Law: Conveyances that facilitate sales by transporting drug money are llQ1 
forfeitable under UCSA § 505(a) (4). 

(5) Mere Presence of Drugs in a Conveyance Subjects it to Federal Forfeiture 

The mere possession or concealment of illicit drugs in a conveyance, in any amount, for 
any purpose, subjects it to forfeiture under federal law. Simple physical presence of drugs on 
one occasion is enough; nothing more need be shown. 

Authorities 

21 U.S.C. § 881(a) (4); 49 U.S.C. § 781(a) (3), 782. 

9 Cir: 

6 Cir: 

5 Cir: 

1 Cir: 

SDFL: 

DCMI: 

DCPA: 

EDPA: 

SDTX: 

U.S. v. One 1967 Buick Rjvjera, 439 F.2d 92 (1971). 

U.S. v. One 1975 Mercedes 2805, 590 F.2d 196 (1978). 

Associates Investment Co. y. U.S., 220 F.2d 885 (1955); U.S. y. One 1952 
Model Ford Sedan..Aull4 213 F.2d 252 (1954). 

See U.S. v. One Clipper Bow Ketch Nisku, 548 F.2d 8 (1977). 

U.S. v. One (I) 1984 No. I Boat Mfg. Lobster Vessel, 617 F.Supp. 672 
(1985). 

U.S. v. One 1973 Dodge Van, 416 F.Supp. 43 (1976). 

See U.S. v. Qne 1971 Chevrolet Corvette Auto, 393 F.Supp. 344 (1975). 

See U.S. y. One 1971 Porsche Coupe Auto, 364 F.Supp. 745 (1973). 

See U.S. v. One Buick Automobile, 39 F.2d 107 (1930). 

Discussion 

The argument is sometimes made that actual transportation of drugs must be shown to 
justify the forfeiture of a conveyance. More than fifty years ago, the United States Supreme 
Court held that mere concealment or possession of contraband on one occasion is enough to 
declare a forfeiture; actual tra~sportation is not required. U,S. v, One Ford Coupe' AutoIDobile, 
47 s.a. 154 (1926). 
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Today, at least two federal statutes require forfeiture where any contraband has been 
physically present in a conveyance. Section 881(a) (4) of the Controlled Substances Act (21 
U.S.C.) provides for the forfeiture of "All conveyances ... used, or intended for use ... in any 
manner to facilitate the . possession, or concealment of . . . (illicit drugs, products and 
equipment)." Section 781(a) (3) of the Contraband Seizure Act (49 U.S.C.) makes it unlawful • 
"to use any vessel, vehicle, or aircraft to facilitate the ... concealment ... (or) ... possession 
... of any contraband article." And Section 782 forfeits conveyances used illegally. 

Under these statutes, the mere presence of any amount of illicit drugs in a conveyance 
subjects it to federal forfeiture. 

Contrast State Law: USCA § 505(a) (4) does not forfeit conveyances in which drugs are 
simply possessed or concealed. 

Several states follow the federal rule. See: 

AZ: Matter of One 1965 ford Econoline Van, 591 P.2d 569 (App. 1979). 

Example 

25. You are searching SIS garage for cocaine under the authority of a valid warrant. 
During the search, you see several marijuana butts in plain view on the dashboard 
of SIS new Mercedes 280S. Is the car forfeitable? 

Yes, under federal law. The mere possession or concealment of illicit drugs in a 
conveyance, in any amount, for any purpose, subjects it to federal forfeiture. See 
U,S. v. Qru<..197S Mercedes 2805, cited above. 

No, in most states. 

(c) Mere Commuting Should be Considered Facilitation 

In the past, a conveyance used solely for the personal convenience of the driver to 
commute to a site of illegal activity has not been considered forfeitable under state or federal 
law. The Controlled Substances Act has, apparently, changed this old rule in some federal 
circuits. 

A conflict exists between the federal appeal courts whether mere commuting" to the scene 
of a violation is "facilitation" under 21 U.S.C. § 881(a) (4). A 1985 Fourth Circuit case, U.S. v, 
1966 Beechcraft Aircraft Model King Air, 777 F.2d 947 (4 Cir. 1985), describes and resolves the 
conflict as follows: 

"The circuits are divided over whether the language in 21 U.S.C. § 881(a) (4) 
subjecting to forfeiture 'all conveyances, including aircraft, vehicles, or vessels, 
which are used, or are intended for use, to transport, or in any manner to facilitate 
the transportation, sale, receipt, possession or concealment' of controlled 
substances may reach vehicles and aircraft used only to transport conspirators to 
the site of a drug transaction and not to transport the controlled substances. The 
First, Ninth and Tenth Circuits have concluded that 'subsection 881(a) (4) by its 

• 

terms lays down a ~ forfeiture rule only for transportation of certain items of • 
contraband,' not for the mere transportation of suspected conspirators. United 
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States v. One] 972 Chevrolet Corvette, 625 F.2d 1026, 1028 (1st Cir. 1980); see 
also Howard v. United States, 423 F.2d 1102, 1104 (9th Cir. 1970); Platt v. United 
States, 163 F.2d 165, 167 (10th Cir. 1947). However, the Second, Fifth and 
Eleventh Circuits have detennined that forfeiture is proper where the vehicle only 
transports the drug dealer to the site of a proposed exchange. See United States 
v. One 1979 Porsche Coupe, 709 F.2d 1424, 1427 (11th Cir. 1983); United States 
Y. One 1979 Mercury Cougar, 666 F.2d 228, 230 (5th Cir. 1982); United States 
v. One 1977 Cadillac Coupe DeVille, 644 F.2d 500, 503 (5th Cir. 1981); United 
States v. One 1974 Cadillac Eldorado Sedan, 548 F.2d 421, 427 (2d Cir. 1977). 

"In resolving .this. dispute the legislative history instructs that 'it is the intent of 
these provisions that property would be forfeited only if there is a substantial 
connection between the property and the underlying criminal activity.' 
Psychotropic Substances Act of 1978, Joint Explanatory Statements of Titles I and 
II, 95th Cong., 2d Sess., reprinted in 1978 U.S. Code Congo & Ad. News 9496, 
9518, 9522. It is our conclusion that the use of an airplane or other vehicle or 
vessel in a drug transaction, either to transport controlled substances or to transport 
conspirators to an exchange site, establishes a 'substantial connection' between the 
conveyance and the criminal activity sufficient to justify an order of forfeiture. 

"Consequently, we hold that the use of an airplane or other vehicle Of vessel to 
transport conspirators to the scene of a drug sale subjects that conveyance to 
forfeiture under 21 U.S.C. § 881(a) (4). We agree with the Second Circuit that 

if the purpose of the statute is, as Congress indicated, to reduce the profits 
of those who practice this nefarious profession, we are loathe to make the 
forfeiture depend upon the accident of whether dope is physically present 
in the vehicle. Its use to transport the peddler or his confederates to the 
scene of the sale or to a meeting where the sale is proposed is sufficient.' 

Qn.e 1974 Cadillac Eldorado Sedan, 548 F.2d at 426; see also United States v, One ]979 
Lincoln Contjnental, 574 F.Supp .. ;56, 159-160 (N.D. Ohio 1983), affd, 754 F.2d 376 
(6th Cir. 1984)." 

S.O: 

9 Cir: 

8 Cir: 

7 Cir: 

5 Cir: 

4 Cir: 

Authorities 

(other than cited in 1966 Beechcraft above) 21 U.S.C. §,881(a) (4) 

U.S. v. Lane Motor Co., 73 S.O. 459 (1953). 

Simpson V. U.S., 272 F.2d 229 (1959). 

See One 1961 Linc. Cont. Sedan jn. U.S., 360 F.2d 467 (1966). 

U.s. v. Fleming, 677 F.2d 602 (1982). 

U.s. v! One 1977 Cadillac, 644 F.2d 500 (1981); U.S. v. One (I) 1971 
Chevrolet Corvette ,A.u.tu,. 496 F.2d 210 (1974); Burt v. U.S., 283 F.2d 473 
(1960). 

U,S, v. One Ford CoachJ949 Model, 184 F.2d 749 (1950). 

MASFA 85 



3 Cir: U.S. v. One.. 1948 Plymouth Sedan. 198 F.2d 399 (1952). 

NO ED IL: U.S. v. One 1980 Cadillac, 521 F.Supp. 1253 (1981). 

MA: 

BDNY: 

EDPA: 

u.s. v. One 1981 Ford F100 Pickup Truck, 577 F.Supp. 221 (1983). 

U.s. v. One 1980 BMW .32.Oh 559 F.Supp. 382 (1983). 

!l.S... v. One 1981 Datsun 280ZX, 563 F.Supp. 470 (1983). 

Discussion 

The logic of the Second, Fifth, and Eleventh Circuits as outlined by the Fourth Circuit in 
the 1966 Beecbcraft case seems compelling: 

(1) Prior commuting cases merely interpreted prior statutes; they did not state a 
constitutional rule on commuting. 

(2) Congress intended 21 U.S.C. § 881(a) (4) to have a much wider scope than 
earlier laws. To reflect this, it placed the words "in any manner" before the term 
"to facilitate" in the statute. 

(3) Therefore, earlier decisions on commuting are irrelevant to 21 U.S.c, 
§ 881(a) (4). 

(4) Congress passed 21 U.S.C. § 881(a) (4) to deprive traffickers of their mobility. 
This is clear from the legislative history quoted on page 60a of this guide . 

(5) The mobility of the buyer and seller is as important as the mobility of drugs 
and drug money. See page 76 of this guide. 

(6) Therefore, transportation of a buyer or seller to negotiations or sales should also 
result in forfeiture for "facilitation." 

(d) Beyond the Cokon Patterns 

Statutes are often written in general terms that are broad enough to cover many factual 
situations which were not foreseen at the time the laws were passed. New factual patterns are 
covered by generally worded laws, provided they come within both the wording and the spirit of 
the statutes. 

"Old crimes . . . may be committed under new conditions. Old laws apply to 
changed situations ... While a statute speaks from its enactment, even a criminal 
statute embraces everything which subsequently falls within its scope." Browder 
v. U,s... 61 S.C. 599, 602 (1941). 

The word "facilitate". is a general term; it is not frozen, or restricted, to the common 
patterns we have discussed. To emphasize this, the draftsmen of 21 U.S.C. § 881 (a,) (4) and 
UCSA § 505(a) (4) placed the phrase "in any manner' before the term "to facilitate." See!l.S... 
v. One] 974 CadillaQ Eldorado Sedan. 548 F.2d 421 (2 Cir. 1977). 
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THE FACILITATION SECI'IONS OF STATE AND FEDERAL FORFEITURE STATUTES 
CAN APPLY TO FACTUAL PATTERNS AS YET UNKNOWN. 

• 

• 

• 

For miscellaneous facilitation cases, not falling within the common patterns, see: u.s . .Y... 

Arias,. 453 F.2d 641 (9 Cir. 1972); U.S. v. Bride, 308 F.2d 470 (9 Cir. 1962); D'Agostino v. U.S., 
261 F.2d 154 (9 Cir. 1958); U.S. y. laVecchia, 513 F.2d 1210 (2 Cir. 1975); U.S. v. One 1966 
Ford LTD 4-Door Sedan, 273 F.Supp. 1007, affd sub nom Bullock v. U.S., 384 F.2d 747 (S Cir. 
1967); and.u.s. v. One 1962 Ford 2-Door Sedan, 234 F.Supp. 798 (WD VA. 1964). 

Example 

27. Acting in an undercover capacity, you meet with L at a restaurant to buy $25,000 
worth of heroin. L arrives there in his car. You show him the money which you 
have stored in the trunk of your car. Then YCIl ask L to see the drugs. He says 
he doesn't have them; his source has the heroin and is waiting for L to call. L 
quickly goes to a phone. When he returns, he asks you to follow him across town 
to a bar. He drives there in his car. At the parking lot of the bar a stranger enters 
L's car and talk .. to L for no more than a minute. The stranger then gets out and 
disappears back into the bar. L comes over and asks you to follow him to a train 
station. He drives there in his car. At the station, L shows you a key which the 
suspect gave him at the bar. He asks you to accompany him to the public lockers 
in the train station. He asks you to bring your money, En-route, he explains that 
the heroin is in a certain l.ocker which he will open with the key. You are to take 
out the drugs and put your money in. L will keep the key and return it to his 
source. After inspecting the drugs in the locker, you arrest L. Is his car 
forfeitable? 

Yes, under federal law. The delivery plan devised by L and his source required 
L to travel quickly about the city. L's car was used for more than just commuting; . 
it was a necessary part of a complex plan to deliver drugs. And, constructive 
possession of the heroin was transferred in L's car when his source handed him the 
locker key. The use of this vehicle dJes not fit the common patterns we have seen, 
but it has facilitated the sale of heroin in a significant way. Therefore, it is 
forfeitable under federal law. See U.s. v. LaVecchia, cited above. 

5. Common carriers are exempt from civil forfeiture 

A common carrier, such as a commercial ail~plane, bus, train or taxi, is exempt from both 
state and federal forfeiture, .u..nk.ss.:. 

1. It is not being operated as a common carrier at the time of illegal use; QI 

2. An owner or person in control (captain, driver, conductor, pilot, etc.) knows 
of and acquiesces in the illegal use. 

Although common carriers are exempt, the exemption is not absolute. 
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Authorities 

21 U.S.C. § 881; 49 U.S.C. § 782; 19 V.S.C. § 1594; V.S.C.A. § 505(a) (4) (i); 
21 U.S.C. § 885; 19 U.S.C. § 1615. 

8 Cir: U.S. y. One Rockwell Intern. Commander, 754 F.2d 284 (1985). 

MDFLA: 

MD: 

u.s. v. One (1) Liberian Refrigerator Vessel, 447 F.Supp. 1053 (1977). 

Prince George's County y. Blue Bird Cab Company, 284 A.2d 203 (App .. 
1971). 

Discussion 

Both state and federal law exempt common carriers from civil forfeiture. Section 881(a) 
(4) (A) of the federal Controlled Substances Act (21 U.S.C.) provides: 

"no conveyance used by any person as a common carrier in the transaction of 
business as a common carrier shall be forfeited under the provisions of this section 
unless it shall appear that the owner or other person in charge of such conveyance 
was a consenting party or privy to a violation .... " 

Similar provisions appear in Section 782 of the federal Contraband Seizure Act (49 
U.S.C.), and in Section 1594 of the federal Tariff Act of 1930 (19 U.S.C.). The state Uniform 
Controlled Substances Act contains a virtually identical provision in Section 505(a) (4) (i). 

Basically, a "common carrier" is a person or company employed to transport goods or 
passengers, such as a commercial airline, bus line, train, taxi, parcel or freight service. 

"The salient characteristic of a common carrier is that 'He must be engaged in the 
business of carrying goods for others as a public employment, and must hold 
himself out as ready to engage in the transportation of goods for persons generally 
. (and) holds himself out as ready to engage in the transportation of goods for hire 
as a public employment ... and ... undertakes for all persons indifferently." lL.S... 
y. One (1) Liberian Refrigeration Vessel, cited above (quoting from lL.S... 
v. Stephen Bros. Lines, 384 F.2d 118, 5 Cir. 1967). 

The rationale given for exempting common carriers is that, unlike owners of private 
conveyances, they are generally required by law to accept all persons and all parcels for carriage. 

88 

"There can, we think, be no clearer case of reasonableness in classification for 
purposes of enforcing the narcotics statutes than the one made here. The 
opportunity of the owner of a common carrier to detect or prevent carriage by one 
of its passengers (who must be carried without discrimination) of a small quantity 
of narcotics is obviously slight as compared with the opportunity of the owner of 
an automobile who reserves the full right of inviting to ride whom he wishes." 
U.s. y. One 1~57 Oldsmobile Auto., 256 F.2d 931 (5 Cir. 1958). 
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Because of this distinction, owners of property not exempted from forfeiture cannot 
complain they have been denied due process or equal protection of the laws. U.s. v. One 1971 
Mercedes Benz, 542 F.2d 912 (4 Cir. 1976); U.s. v. One 1957 Oldsmobile Auto, 256 F.2d 931 
(5 Cir. 1958); U.S. v. One 1962 Ford Thunderbird, 232 F.Supp. 1019 (ND Ill. 1964); State v, 
Richards, 301 S.W.2d 597 (Tex. 1957); and see Com. in. One 1977 Pontiac Grand Prix Auto, 378 
N.E.2d 69 (Mass. 1978). 

The common carrier exemption is not absolute, and the burden of proving the exemption 
rests partly with the carrier. First, the government has the burden to show probable cause for the 
seizure. Second, the burden shifts to the claimant to prove that the conveyance was being 
operated as a common carrier.at theJime of illegal use. 21 U.S.c. § 885, 19 U.S.C. § 1615. 
Third, the burden shifts back to the government to prove that either the owner or person in 
control of the common carrier acquiesced in the illegal use. U.S. in. One (I) Liberian 
Refrigeratjon VesselL cited above. 

28. 

29. 

Examples 

You develop probable cause to believe that G, a local taxi driver, is selling heroin 
to students. You observe G drive his cab to a local high school and park. Students 
begin to enter and leave his cab. You arrest G seated in his taxi. He has many 
small bags of heroin and a large quantity of small bills in his possession. Is the 
taxi forfeitable? 

Yes. As a general rule, common carriers are exempt from civil forfeiture, but the 
exemption is not absolute. If a conveyance is not being operated as a common 
carrier at the time of illegal use, then it is not exempt. Also, if the person in 
control acquiesces in the illegal use, then it is not exempt Here, both of these 
exceptions apply: the taxi was not being used for public transportation at the time 
it was parked outside the school, and the driver knew of the illegal use of the cab. 
Therefore, the taxi is not exempt as a common carrier. Since heroin was present 
in the cab, it is subject to federal forfeiture. And, since G transported heroin in 
the cab ,for the purpose of sale, it is subject to state forfeiture. See prince 
George's County y. BI~ Bird Cab Compan~ 284 A.2d 203 (App. 1971). 

You are surveiling a docked ship believed to be involved in smuggling. At 2:30 
a.m., several crew-members unload dark colored trash bags through a porthole on 
to the dock. You approach the dock and the crew-members immediately scatter 
in the direction of a nearby field. You do not catch any of the men, but you find 
a dark colored trash bag floating in the water bet'.veen the ship and the dock, and 
you find seven more dark colored trash bags abandoned in the nearby field. The 
bags contain a total of 173 pounds of pure cocaine. In the morning, you interview 
the ship's officers and crew. The "boatswain," who is the liaison between the ship's 
officers and crew, and who is responsible for the crew's work assignments, denies 
any involvement in smuggling. He does admit, however, that he, the Captain, and 
another officer had seen the cocaine on board in one of the crew's cabin at the 
beginning of the voyage. Is the ship forfeitable? 

Yes. Although no drugs were found on board, the circumstantial evidence makes 
it virtually certain that a very large quantity of cocaine was transported in the ship 
for sale in the United States. Therefore, it is forfeitable under both state and 
federal law. And, the common carrier exception to forfeiture does not apply. The 
Captain, plus one of the ship's officers;> plus the boatswain knew at the beginning 
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of the voyage that cocaine was on board, yet they took no action to remove it or 
to call the authorities. Since the people in control of the ship knew of, and 
acquiesced in) the transportation of cocaine, it is not exempt from forfeiture. See 
U.s. v. One (I.) Liberian Refrigerator Vessel, 447 F.Supp. 1053 (MD Fla. 1977). 

6. Stolen conveyances are exempt from civil forfeiture 

A conveyance is exempt from federal forfeiture if the owner can prove: 

1. It was.possessed unlawfurly at the time of illegal use; and 

2. Possession was illegally acquired in violation of the criminal laws of the United 
States or of any state. 

In other words, the exemption depends upon the owner's ability to prove the conveyance 
was stolen. Because most states exempt .all innocent owners from civil forfeiture, stolen 
conveyances are also exempt under state law. 
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Authorities 

21 U.S.C. § 881; 49 U.S.C. § 782; UCSA § 505(a) (4) (ii); 21 U.S.C. § 885; 
19 U.S.C. § 1615. 

S.Ct: Peisch v. Ware, 8 U.S. (4 Cranch) 347 (1808). 

9 Cir: 

8 Cir: 

6 Cir: 

5 Cir: 

SDFL: 

ED NY: 

SDNY: 

MD: 

U.S. v. One 1967 Cadillac Coupe Eldorado, 415 F.2d 647 (1969); 
U.S. v. Andrade, 181 F.2d 42 (1950). 

See U.s, v. One 1972 Toyota Mark II, 505 F.2d 1162 (1974). 

See One 1941 Ford 112 Ton Pickup A. Trock, etc. v. U.S., 
140 F.2d 255 (1944). 

General Finance Corp. v. U.S., 333 F.2d 681 (1964); ~:all Oldsmobile 
y. U.S ... 243 F.2d 409 (1957); Associates Investment Co. v. U.S., 220 F.2d 
885 (1955); U.S. v. One Chevrolet Truck, 1934 Mo.d.el.. 79 F.2d 651 (1935); 
Beaudry v. U.s., 79 F.2d 650 (1935). 

u.s. v! One] 977 36 Foot Cigarette Qcean Racjd',. 624 F.Supp. 290 (1985). 

:u..s.....x... One 1978 Cbrysler leBaron, 531 F.Supp. 32 (1981). 

U.S. v. One Merce~s Benz 380 SEL 604 F.Supp. 1307 (1984). 

Prince George's CQunty v. 13lue Bird Cab Company, 284 A.2d 203 
(App. 1.971). 
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Discussion 

As early as 1808, the Supreme Court of the United States suggested that it might be 
unconstitutional to forfeit stolen property: 

"The court is ... of opinion, that the removal for which the act punishes the owner 
with a forfeiture of the goods, must be made with his consent or connivance, or 
with that of some person employed or trusted by him." 

"If, by private theft, or open robbery, without any fault on his part, his property 
shou.ld be invaded .... the law cannot be understood to punish him with the 
forfeiture of that property." Prism..Y.. Wa& 8 U.S. (Cranch) 347, 365, 2 L.Ed. 
643. 

Later Supreme Court decisions have referred to this statement, but have not directly 
decided whether stolen property is constitutionally exempt from forfeiture. It 
seems unlikely that any decisions will be made on this issue, because the vast 
majority of forfeiture statutes contain exemptions for stolen conveyances. To 
illustrate, Section 782 of the Contraband Seizure Act (49 U.S.c.) provides: 

"That no ... , vehicle, ... shall be forfeited under the provisions of this chapter 
by reason of any act or omission established by the owner thereof to have been 
committed or omitted by any person other than such owner while such ... , vehicle, 
... was unlawfully in possession thereof in violation of the criminal laws of the 
United States, or of any State." 

Similarly, 21 U.S.C. § 881(a) (4) (B) provides: 

a. 

"no conveyance shall be forfeited under the provisions of this section by reason 
of any act or omission established by the owner thereof to have been committed 
or omitted by any person other than such owner while such conveyance was 

'unlawfully in the possession of a person other than the owner in violation of the 
criminal laws of the United States, or of any State." 

Possession Must Be Criminal 

A conveyance must be "stolen" before an owner can rely upon this exemption. 

The National Motor Vehicle Theft Act, also known as the Dyer Act, 18 U.S.C. § 2312, 
§ 2313, controls whether a conveyance is stolen within the meaning of federal law. Readers 
interested in an extended discussion of the federal meaning of "stolen" should refer to 45 ALR 
Fed. 370. State statutes and common law decisions control whether a conveyance is stolen under 
state law. Readers interested in this topic should refer to the annotations in 70 ALR 3d.1202, 38 
ALR 3d.949, and 9 ALR 3d.633. Because of the many differences in state laws, any detailed 
discussion of this subject is far beyond the scope of this guide. But, several generalizations are 
possible. 

(1) Default on Payments 

If a buyer, or renter, of a conveyance is behind on his payments to a seller, lessor, or 
secured party, the conveyance is not stolen within the meaning of state or federal law . Continued 
possession of a conveyance after defaulting on payments is not a crime. And, the conveyance 
was legally acquired. Therefore, the stolen conveyance exception does not apply. U.s. v. 1961 
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Cadillac Fleetwood EI Dorado Auto, 296 F.Supp. 891 (SD TEX. 1969); U.S. v. One 1948 
Cadillac Convertible Coupe, 115 F.Supp. 723 (D NJ 1953); frince George's County v. Blue Bird 
Cab Co,. 284 A.2d 203 (MD. App. 1971). 

(2) Exceeding Permission 

If the owner, lessee, or possessor of a conveyance has agreed not to use it for unlawful 
purposes, and he breaks the agreement, the conveyance is not considered "stolen." In addition, 
possession of the conveyance was lawfully acquired. Therefore, the stolen conveyance exception 
does not apply. U.s. v. 1967 Cadillac Coupe Eldorado, 415 P.2d 647 (9 Cir. 1969); U.S. v. One 
Chevrolet Truck, 1934 Model, 79 F.2d 651 (5 Cir. 1935); U,S. v. One 1941 Chrysler Brougham 
Sedan, 74 F.Supp. 970 (ED Mich. 1947); and see U.S. v, One 1972 Toyota Mark II. 505 F.2d 
1162 (8 Cir. 1974). 

If a conveyance is loaned to someone for a particular purpose, and he goes on a "frolic" 
of his own using the conveyance for some other purpose, the conveyance is generally not 
considered "stolen." And, it was not criminally acquired. Therefore, the stolen conveyance 
exception does not apply. U.s. v. One 1976 Buick Skylark, 453 F.supp. 639 (D. Colo. 1978); 
:u.s. v. One 1951 Oldsmobile Sedan, 135 F.Supp. 873 (ED Pa, 1955). 

If a conveyance is loaned to someone and, without permission, he allows a third party to 
drive it, it is not "stolen." And, it was not criminally acquired. Therefore, the exception does 
not apply. u.s. v. One 1963 Cadillac Hardtup, 231 F.Supp. 27 (ED Wis. 1964); U.s. v. One. 
Lincoln Touring Car, 11 F.2d 551 (ND NY 1925). 

(3) Illegal Taking (Theft) 

• 

If a conveyance is illegally acquired by fraud, such as by forging papers, it will be • 
considered "stolen" in mest states. Compare U.S. v. 1957 Oldsmobile 4-Door Sedan. 173 F.Supp. 
956 (SD Tex. 1959) with Gen. Finance Corp. v, U.s., 333 F.2d 681 (5 Cir. 1964); Westfall 
Oldsmobile v. U.S., 243 F.2d 409 (5 Cir. 1957); and Beaudry v. U,S .. 79 F.2d 760 (5 Cir. 1935). 

~ 

If a conveyance is taken, even by a relative, without the express or implied permission of 
the owner, it is considered "stolen" and will be exempt from forfeiture. U.s, V. One Ford 
Mustang 1971 Mach I, 354 F. Supp. 81 (CD Cal. 1973); ~v. One 1971 Ford Truck, 346 
P.Supp. 613 (CD Cal. 1972); U.S, v. One 1962 EQrd Galaxie Sedan, 236 F.Supp. 529 (SD Cal. 
1964); U.s, v. One 1954 "98" Oldsmobile Convertible, 152 F.Supp. 616 (MD Pa, 1957); U.S. v, 
One 1954 Cadillac 2-Door Sedan, 135 F.Supp. I (WD Mo. 1955); U.S. v. One 1938 Chevrolet 
Coach Auto" 78 F.Supp. 676 (WD SC 1948) (owner too drunk to give "legal" permission.) 

b. Owners Must Prove Theft 

The Evidence Section of this guide explains that once probable cause is shown for 
forfeiture, the claimant has the burden of disproving the illegal use of the property, or of proving 
it fits within a statutory exception. 19 U.S.C. § 1615, 21 U.S.C. § 885. In addition, the plain 
wording of 49 U.S.C. § 782 and 21 U.S.C. § 881(a) (4) (B) requires the claimant to establish his 
property was stolen. 

A mere "hue and cry" 'that property was stolen will not satisfy this requirement. Merely 
pleading, or claiming, that a conveyance was stolen is not enough. The claimant must establish 
his property was stolen by a preponderan<...e of evidence. See the cases cited earlier in this guide • 
on burden of proof. In particular, see U.s. v. Andrade, 181 F.2d 42 (9 Cir. 1950); Qne ] 941 EQrd 
112 Ton Pickup v. U.S., 140 F.2d 255 (6 Cir. 1944); U.S, v. Qne (I) 1950 Burger Yacht, 395 
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F.Supp. 802 (SD Fla. 1975); and !l.S. v. Qne Oldsmobile Sedan. 30 F.Supp. 254 (D. Mass. 
1939). 

c. State Law Compared 

An owner need not prove hjs conveyance was stolen to escape forfeiture under state law. 
Certainly, if it was stolen, it will be exempt from state forfeiture. But state law, as discussed 
below, excepts property from forfeiture anytime the illegal use was without the knowledge of the 
owner. UCSA § 505(a) (4) (ii). 

7. Additional State Exceptions 

States which have adopted UCSA § 505(a) (4) have several exceptions to the civil 
forfeiture of conveyances, which federal law does not recognize. 

a. Simple possession Cases 

UCSA § 505(a) (4) (iii) provides that "a conveyance is not sUlJject to forfeiture for a 
violation of Section 401(c) .... " This refers to the simple possession of drugs' 
offense in the Uniform Act. 

It is unclear why this provision was included in the Uniform Act, since the main part of 
Section 505(a) (4) already prohibits forfeiture in non-trafficking cases. Whatever the reason, 
state governments have the initial burden of establishing the probability of trafficking. This 
"exception" need not be proved by a claimant. .Qriffis v. State. 356 So. 2d 297 (Fla. 1978); 
Reeder v. State. 314 So.2d 853 (Ala. 1975). 

Contrast Federal Law; Remember, federal law contains no statutory exception for 
conveyances involved in simple possession cases. Instead, owners must seek a pardon (remission 
or mitigation) from the Attorney General. 

b. Innocent Owner 

UCSA § 505(a) (4) (ii) provides that: 

"no conveyance is subject to forfeiture under this Section by reason of any act or 
omission established by the owner thereof to have been committed or omitted 
without his knowledge or consent." 

If a conveyance has more than one owner, the guilty knowledge of one is imputed, or 
chargeable, to all the others. As long as anyone of the owners had knowledge of the illegal use, 
the "Innocent Owner" Exception does not apply; the conveyance remains forfeitable. State v. Qne 
1968 Buick Electra, 301 A.2d 297 (Del. 1973); Arnranj-Khaldi v. State. 575 S.W.2d 667 (Tex. 
App.1978). 

A non-registered party, who is a "true owner" is an owner under this section. Matter of 
1976 Blue Ford Pickupp 586 r.2d 993 (Ariz. App. 1978). 

The exception makes clear that the owner has the burden of proving his ignorance of the 
illegal conduct that gave rise to the seizure. State ex reI Reid jn. Kemp. 574 S.W.2d 695 (Mo. 
App. 1978); State y. Richardson~ 208 S.E.2d 274 (NC App. 1974). 

Qf course, if the owner testifies that he was ignorant of the illegal activity, and if he is 
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judged to be credible, and if the State has no evidence he had guilty knowledge, this should be 
enough to avoid forfeiture under the exception. State v. Ozarek, 573 P.2d 209 (NM 1978); Stare. 
v. One 0) Certain 1969 Ford Van. 191 N.W.2d 662 (Iowa 1971); Garner v. State, 175 S.E.2d 133 
(Ga. App. 1970). 

If a conveyance is seized twice from the same drug violator, and if after the first seizure 
an owner invokes the Innocent Owner Exception as a defense, that owner's guilty knowledge will 
virtually be presumed in the second forfeiture proceeding .. State v. Richardson. 208 S.E.2d 274 
(NC App. 1974). 

94 

*** 
See MASFA § 5. Exemptions. Subsection (a). Property is 
exempt from forfeiture if: 

(1) the owner or interest holder acquired the property 
before or during the conduct giving rise to forfeiture 
and he (i) did not know and could not reasonably have 
known of the act or omission or that it was likely to 
occur; or (ii) acted reasonably to prevent the conduct 
giving rise to forfeiture; or 
(2) if the owner or interest holder acquired the property 
after the conduct giving rise to forfeiture, including 
acquisition of proceeds of conduct giving rise to 
forfeiture, and he acquired the property in good faith, 
for value and was not knowingiy taking part in an illegal 
transaction. 

See also MASFA § 5(b). Even if the owner or interest holder 
. lacks knowledge or reason to know, property is forfeitable if: 

(1) the owner or interest holder holds the property 
jointly with the person whose conduct gave rise to 
forfeiture; 
(2) the wrong-doer had the authority to convey the 
property to a good faith purchaser for value at the time 
of the conduct; 
(3) the owner or interest holder is a co-conspirator or 
otherwise criminally responsible for the conduct giving 
rise to forfeiture; or 
(4) the owner or interest holder acquired the property 
with notice of its actual or constructive seizure for 
forfeiture, or with reason to believe it was subject to 
forfeiture. 

*** 
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Contrast Federal Law: Federal law has no statutory exception for innocent owners of 
conveyances. They must petition for a pardon of the property (remission or mitigation) from the 
Attorney General. 

c. Innocent Secured Parties 

UCSA § 505(a) (4) (ii) provides that: 

"a forfeiture of a conveyance encumbered by a bona fide security interest is subject 
to the interest of the secured party if he neither had knowledge of nor consented 
to the act or omission." 

"Is subject to" means subordinate, inferior or secondary to. It means the State's right to 
forfeit a conveyance may not interfere with, or jeopardize, the interests of a bona fide 
secured party. If necessary, a state court can order return of a conveyance to a secured 
party to protect his interest pending the completion of forfeiture proceedings. State v. One 
1977 Dodge Van. 397 A.2d 733 (NJ Super. 1979). 

A 'isecured party" is a creditor who has special rights in specific property of the debtor. 
The bank that lends money to buy a new car is a secured party; it has special rights (a 
security interest) in the car (the collateral). Not every creditor is a secured party. Who 
qualifies depends upon the commercial law of the State. See Article 9 of the Uniform 
Commercial Code. 

Owners are not considered secured parties. Matter of 1976 Blue Ford Pickup, 586 P.2d 
. 993 (Ariz. App. 1978). 

Contrast Federal Law: Again, federal law contains no statutory exception for innocent 
secured parties of conveyances. They must petition the Attorney General for a pardon of 
their interests in the seized property (remission or mitigation). 

*** 
See MAS FA § 5. Exemptions. 

*** 
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Forfeitable Conveyances 
The Following Are Subject To Forfeiture ... All Conveyances ... Used, or Intended for Use To: 

(State) U.C.S.A. 505 vs. (Federal) 21 U.S.C. 881 • 

Transport Drugs for the Purpose 
of Sale 

Facilitate Transportation of Dmgs 
for the Purpose of Sale. 
-E.~rt Conveyanres 

Transport Dmgs for any Purpose, 
in any Amount. 

·Facilitate Transportation of Drngs 
for any Purpose, in 311yA.1110unt. 
-Escort Conveyan~ 

Facilitate the Sale of Dmgs 
-Negotiate Sale in Conveyance 
-Transport Drug Money 
-Payoff' in Conveyance 

Facilitate Receipt of Drugs 

Facilitate Possession or 
Concealment • 
-Mere Presence of Drugs in 
Conveyance 

Exceptions 
Stolen Conveyances 
Common Carriers. 
Simple Possession Cases 
Innocent Owner's Interests 
Creditor's Interests 
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Stolen Conveyances 
Common Carriers 
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F. REcORDS KEPT BY DRUG VIOLATORS ARE FORFEITABLE 

All records of drug violations, including research, formulas. microfilm, tapes and data, 
which are made and kept by dmg violators are forfeitable under both state and federal law . Books 
of general distribution and drug related literature, on the other hand, are constitutionally exempt 
from civil forfeiture. 

Authorities 

U.S.C.A., Constitution, Amendment 1. 21 U.S.C. § 881(a) (5); UCSA § 505(a) (5). 

WDKY: Kane v. McDaniel. 407 F.Supp. 1239 (1975). 

NDGA: High 01 Times v. Busbee, 456 F.Supp. 1035 (1978). 

*** 
See MASFA § 4(b). 

*** 
G. CURRENCY & PROCEEDS 

Prior to November 10, 1978, the civil forfeiture provisions of federal law did not reach 
so-called "drug money" or drug profits. On that date Section 881 of the Controlled Substances 
was extended to include: 

"All moneys, negotiable instruments, securities, or other things of value furnished 
or intended to be furnished by any person in exchange for a controlled substance 
in violation of ... (the Controlled Substances Act or the Controlled Substances 
Import and Export Act) ... ," 

"all proceeds traceable to such an exchange, and" 

"all moneys, negotiable instruments, and securities used or intended to be used to 
facilitate any violation of . . . (the Controlled Substances Act or the Controlled 
Substances Import and Export Act) ... " 

"except that no property shall be forfehed under this paragraph, to the extent of 
the interest of an owner, by reason of any act or omission established by the 
owner, to have been committed or omitted without the knowledge or consent of 
that owner." 

Although these provisions are written as one paragraph in the statute (21 U.S.C. § 881(a) 
(6», they are actually four distinct sections: 

(1) The EXCHANGE Section, 
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(2) The PROCEEDS Section, 

(3) The FACILITATION MONEY Section, and 

(4) The INNOCENT OWNER Section. 

*** 

See MASFA §(4)(c). All proceeds of any conduct giving rise 
to forfeiture are forfeitable and §(4)(b). 

*** 
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• You ma~ fin~ the following chart helpful in distinguishing bctween thcse actions as you 
read through thIS gUIde . 

Drug Curr~ncy an·d Proceeds 
21 U.S.C. 881 (a) (6) 

Exchange Section Proceeds Section 

II AII ... things of value furnished "All proceeds traceable to such 
or intended to be fumished... an exchange ... " 
in exchange for· ... (drugs)." 

• TRACEABLE 

• 
Facilitation Money Section Innocent Owner Section 

"AII money ... used or intended 
to be used to facilitate any ... 
(drug law) ... violation ... " 

}'fASFA 

"Except." property ... 
established by the owner to 
have been ... ( lIegally used) .. . 
without his knowledge ... " 
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1. 

-------------------------

Anything exchanged, or intended for exchange, for illicit drugs is subject 
to federal forfeiture 

Federal law provides for the civil forfeiture of ariything of value furnished, or intended 
to be furnished, illegally in exchange for controlled substances. Many states have similar, 
although not identical, civil forfeiture provisions. See the Summary of State Drug Forfeiture 
Laws in the Appendix to this guide. 

*** 
See MASFA § 4(b). All property furnished or inten.ded to be 
furnished by any person in an exchange that constitutes 
conduct giving rise to forfeiture. 

*** 

Authorities 

21 U.S.C. § 881(a) (6). 

Discussion 

• 

Although the Exchange Section of 21 U.S.C. § 881(a) (6) specifically refers to moneys, • 
negotiable instruments and securities, it is not limited to them. It applies to "(any) other things 
of value" exchanged, or intended for exchange, for illicit drugs. 

a. Direct Evjdence of Exchanges 

Your observations, the observations of an infonnant, or the admissions of a defendant or 
'owner, will frequently provide you with direct evidence of an exchange.Of intended exchange. 

To illustrate, suppose you observe A giving B $2,000 in exchange for an ounce of 
cocaine; the money is forfeitable under the Exchange Section of 21 U.S.C. § 881(a) (6). 

Suppose you masquerade as a major supplier of Thai heroin and B negotiates with you 
to buy a large shipment of the drug. You give B a very small sample to test and he shows you 
a bankbook with a $200,000 balance and a check made out to you in the same amount. The 
check, the passbook and the money in Bls account are forfeitable under the Exchange Section of 
21 U.S.C. § 881(a) (6). They are intended for exchange for drugs; an actual exchange need not 
take place. 

Suppose Z is stopped at the border as he is returning from Mexico and a Customs search 
of his suitcase reveals one pound of marijuana, 800 qualude tablets, a vial of hashish oil and 
$4?OOO in cash. Z admits he 'went to Mexico with $6,000 in cash to buy all the drugs he could 
find. He complains he could only find $2,000 worth of drugs, so he gave up looking and came 
home. The $4,000 is forfeitable under the Exchange Section of 21 U.S.C. § 881(a) (6). It was • 
intended for exchange for illicit drugs. Remember, an actual exchange need not take place. 
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b. Circumstantial Eyidence of Exchanges 

Too often you will not have direct evidence of an exchange; fortunately; this will not 
necessarily preclude forfeiture. Circumstantial evidence is admissible to prove an exchange 
occurred or that one was intended. See State v. Petty, 241 S.E.2d 561 (SC 1978) and Lettner v. 
Plummer, 559 S.W.2d 785 (Tenn. 1977). In addition, the circumstantial evidence need not prove 
an exchange to a certainty - mere "probability" of an exchange is enough to begin a civil 
forfeiture. For these reasons, it is important to consider the kinds of circumstantial evidence you 
are likely to encounter. 

(1) Simple Possession of Money & Drugs 

If small sums of money are found with small amounts of drugs, a reasonable suspicion 
exists that they are connected in some way. Two states (Idaho and Maryland) have elevated this 
suspicion to a statutory presumption. For example, Maryland's law forfeits: 

"All money or currency which shall be found in close proximity, to 
contraband controlled dangerous substances .... " 

*** 
See MAS FA § 11. Judicial Proceedings Generally. Subsection 
(j). Money or a negotiable instrument found in close proximity 
to contraband or an instrumentality of conduct giving rise to 
forfeiture is rebuttably presumed to be proceeds of conduct 
giving rise to forfeiture or was used or intended to be used to 
facilitate conduct. 

See also § 11(k). A rebuttable presumption that property is 
subject to forfeiture exists if: 

(1) the person engaged in conduct giving rise to 
forfeiture; 
(2) property was acquired during the period of the 
conduct or within a reasonable time thereafter; and 
(3) there was no likely source for the property other 
than the conduct. 

*** 
The Exchange Section of 21 U.S.C. § 881(a) (6) does not contain such a presumption. 

It requires the Federal Government to establish the probability that money was exchanged, or was 
intended for exchange for drugs. Without more evidence, small sums of money found with small 
amounts of drugs are not subject to federal forfeiture. 

To illustrate, suppose B is arrested at an airport for smoking marijuana. During his arrest, 
one marijuana cigarette, seven grams of marijuana in a small bag, and $55 in cash are found in 
one of his pockets. The money is forfeitable in some states simply for being found in close 
proximity to drugs. It is not forfeitable under federal law; simple possession of drugs and money 
does not create a probability the money is connected to an illicit exchange. 
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Suppose, in this last example, an additional $3,900 in cash is found rolled in two bundles 
hidden in the arrestee's socks. Does the larger sum of money create a probability it is connected • 
to a drug exchange? No. A large sum of money is certainly suspicious, but without some 
evidence of drug trafficking there is no probability it is linked to an illegal exchange. 

(2) Small Sums Possessed by Traffickers 

Suppose you obtain an arrest warrant for an attorney indicted of dxug trafficking. And 
suppose during his arrest you find $100 in cash in his wallet. Is the cash forfeitable?' No. Small 
sums of money are common. You cannot say with any probability that the money is' related to 
a drug exchange. It seems just as likely the cash is spending money acquired in a legitimate way. 
Without more evidence, small sums possessed by traffickers are not forfeitable under "state or 
federal law. 

(3) Large Sums Possessed by Traffickers 

The drug tra.fficking business has many peculiar characteristics. We have already noted 
that it is a cash-and-carry trade, it relies upon face-to-face transactions, it avoids leaving a 
paper trail, and it is very dependent upon mobility. 

In addition, it cannot depend upon a steady source of supply; seizures and arrests 
continually interrupt the supply line. Both the availability and purity of drugs can vary 
dramatically with time. And, it cannot depend upon a steady stream of reliable buyers; the 
peddler cannot advertise; and new buyers must be scrutinized to avoid infiltration by government 
agents. 

The result is a somewhat chaotic market in which drugs suddenly become available, or 
unavailable, purity fluctuates, and prices change up to the moment of sale. To function 
effectively in this market, the successful trafficker needs a cash reserve on hand to buy drugs as 
they become available and to pay last minute price increases. Given the high value of illicit 
drugs (an ounce of pure cocaine has a retail street value of over $17,000 and an ounce of pure 
heroin brings over $60,000), the cash reserve usually involves a large sum of money. 

Large sums of cash possessed by drug traffickers probably were received in exchange for 
drugs, or are intended for exchange for a particular shipment of drugs, or are a cash reserve 
intended for exchange for drugs that might become available. Judges understand this: they 
believe that possession of large sums of unexplained cash is highly relevant evidence of drug 
trafficking. See U.S. Yo U.S. Currency Totaling $29,500.00, 677 F. Supp. 1181 (ND Ga) (1988), 
affd mem., U.S. v. $29,000 jn U.s. Currency, 866 F. 2d 1423 (11th Cir. 1989), under "Examples 
(RE Probable Cause.)" .s.upm. p. 11;_ U.S. Yo Barnes .. 604 F.2d 121 (2 Cir. 1979); U.s. v. 
Magnano, 543 F.2d 431 (2 Cir. 1976); and U.S. Yo Tramunti, 513 F.2d 1087 (2 Cir. 1975). 
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In Barnes the court states: 

Evidence of the possession and receipt of huge amounts of money is highly 
relevant in an' operation in which the costs of the commodity and the 
profits therefrom are astronomical. II 604 F.2d at 146. 
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In Tramunti the court held: 

liThe possession of large amounts of unexplained cash in connection with 
evidence of narcotics trafficking on a large scale is similar to the 
possession of special means, such as tools or apparatus, which is admissible 
to show the doing of an act requiring those means." 513 F.2d at 1105. 

Jurors are even mOre convinced that large sums of unexplained cash are evidence of 
wrongdoing. The likelihood of seeing or possessing $15,000 or $100,000 or $1,000,000 in cash 
is extremely remote. Most jurors are awed at the sight of piles of money and quickly conclude 
it was illegally obtained. For this reason, prosecutors are eager to display large sums of cash as 
evidence in drug cases. 

If large sums of cash are legally considered highly relevant evidence of trafficking 
(exchanges), and if they are logically considered to be very unusual in the community, it seems 
highly probable that they were intended for exchange, or were exchanged for drugs. Therefore, 
they should be forfeitable without any direct evidence of exchanges. 

(4) Large Sums Found With Drugs Intended For Distribution 

The quantity, the purity, and the packaging of illicit drugs can create a presumption they 
are intended for illegal exchange (distribution). The logic behind this presumption is so strong 
that an individual can be convicted of intending to distribute drugs without any direct evidence 
of an intended exchange. U.S. v. Davis, 562 F.2d 681 (DC Cir. 1977); U.s. v. Heiden, 508 F.2d 
898 (9 Cir. 1974); U.S. v. Nocar, 497 F.2d 719 (7 Cir. 1974); U.S. v. p~ 489 F.2d 679 (5 Cir. 
1974); U.S. v. King, 485 F.2d 353 (10 Cir. 1973); U.S. v. Echols, 477 F.2d 37 (8 Cir. 1973); and 
U.S. v. Bishop, 469 F.2d 1337 (1 Cir. 1972). 

If large sums of cash are found with drugs intended for distribution, it seems highly 
probable ihe money was exchanged or is intended for exchange for drugs. 

To illustrate, suppose you arrest A for drug trafficking. In his possession you find seven 
(7) pounds of 98% pure cocaine and $109~800 in cash. The conclusion seems inescapable that 
A got the cash in exchange for some of the cocaine, or that he intended to buy more cocaine with 
the money. What possible legitimate explanation exists for the possession of such a large sum 
of cash with such a large quantity of drugs? 

(5) Large Sums Found With Non-Drug Evidence Of Trafficking 

Occasionally, traffickers will be found in possession of marked funds used by government 
agents on prior occasions to buy illicit drugs. Or, they will be found in possession of records of 
illicit drug transactions showing customers, costs, receipts and so forth. Evidence of trafficking 
call take many forms. See U.s. v. White, 660 F.2d 1178 (7 Cir. 1981) where $38,394 was mixed 
with $3,800 of government drug purchase money. 

Remembering that drug trafficking is a cash-and-cany trade and that large sums of cash 
are highly unusual in the community, finding a large sum of cash with other evidence of 
trafficking makes it probable the money was exchanged or intended for exchange for drugs. 
Therefore, it should be forfeitable. See U.S. v. $111,980 in U.S. CUIE~, 660 F. Supp. 247 
ED WI (1987), under "Examples (RE Probable Cause.)" s.upra, p. 13. U.S. v. One Machjne For 
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Corking Bottles (And $), 267 F.501 (WD Wash. 1920). 

(6) Large Sums at Airports - Dog "Sniffs" 

The federal case authority regarding the use of drug detector dogs to establish probable 
cause to forfeit large sums of currency is not clear. The lack of clarity arises because in most 
cases other probable cause is also present to support the preponderance of evidence needed to 
sustain the forfeiture. See U.S. v. $13,000 jn U,S. Currency, 733 F.2d 581 (8 Cir. 1984) where 
a dog "sniff" was present, but also plastic bags, tape and rubber bands (common materials used 
by narcotic violators) in the airline luggage of a defendant previously arrested for drug trafficking 
via aircraft. The court sustained the forfeiture. Similarly, see U.s. v. $319,820, 620 F.Supp. 
1474 (Ga. 1985) where a dog "sniff" and a number of other factors were before the court that 
sustained the probable cause for ~~ However, in 1986, after trial, the same court at 634 
F.Supp. 700, concluded the currency was not forfeitable. The IRS then proceeded with a tax lien 
which was held superior to a subsequent claim for attorney's fees. 

The court in the 1985 $319,820. case also highlighted at page 1478 that "the standard for 
probable cause in 881 forfeiture cases is similar to that used in search and seizure cases." In this 
regard, the Second, Fifth, and Seventh Circuits have sustained the use of drug detector dogs to 
establish probable cause and have further held the use of detector dogs does IlQ1 constitute a 
search under the Fourth Amendment. See U.S. v. Waltzer, 682 F.2d 370 (2 Cir. 1982); U.S. v. 
Goldstein, 635 F.2d 356 (5 Cir. 1982); and U.S. v. Klein, 626 F.2d 22 (7 Cir. 1980). Also see 
U.S. v. SulliyaIL, 625 F.2d 9 (4 Cir. 1980); U.S. v. Robinson, 707 F.2d 811 (4 Cir. 1983); .u..s.. 
v. Solis, 536 F.2d 880 (9 Cir. 1976); U.s. y. Bronstein, 521 F.2d 459 (2 Cir. 1975); U.S. y. 

• 

Fulero, 498 F.2d 748 (D.C. 1974); and :U.S._Y, $5,644,550 jn U.S. Currency, 799 F.2d 1357 at • 
1359 (9 Cir. 1986). 

11 Cir: 

9 Cir: 

8 Cir: 
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U.S. v. $4,255,000, etc., 762 F.2d 895 (1985) ("nothing in the statute 
requires evidence of a particular narcotics transaction.") 

U.s. v. $215,300 jn U.s. Currency,882 F.2d 417 (1989) (Factors to consider 
in forfeiting large sums of currency seized from airline passengers include 
(1) Money tied to the waist; (2) amount of cash; (3) narcotic dog alert; (4) 
lying about the money's source; and (5) reputation of origin; e.g. Miami is 
a well-known center of illegal drug activity. The forfeiture was affinned 
in part because the particular sniffer dog had a perfect record for alerts and 
the government had taken the necessary precautions to ensure a reasonable 
probability of proper identification and lack of tampering.); U.S. v. $25,000 
jn U.S, Currency, 853 F.2d 1501 (1988). (This case has a good review of 
airport search issues, including consent to search and investigative 
detentions.); U.S. y. Dickerson, 873 F.2d 1181 (1988). (A dog sniff cannot 
be used to sho\4 probable cause for seizure where a seized aircraft was 
not properly secured during the six days between seizure and the dog alert.) 

U.S. v. $13,000 in U.S. Currency& 735 F.2d 581 (1984); U.S. v. $93,685.61 
in U.S. Currency. 730 F.2d 571 (1984). 
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7 Cir: 

6 Cir: 

u.s. v. $84,000 in 11.S. Currency, 717 F.2d 1090 (1983). 

lLS... v, $83.,.3.&. 682 F.2d 573 (1982). 

5 Cir: .I..L:S~$364,960~ 661 F.2d 319 (1981) (court infurs. a connection to drugs 
"from she.er quantity of currency seized under these circumstances.") 

2 Cir: U.S. v. $2500, 689 F.2d 10 (1982) (cocaine, drug records, and fine scale 
equal probable cause for money forfeiture). 

DC Cir: U.s. v. Brock, 747 F.2d 761 (1984) (bferences from circumstantial 
evidence). 

WD ARK: U.S. v. Certain Real Property Situated at Rt. 3, et a1., 568 F.Supp. 434 
(1983) (nontracing case - court supports "inference that the property 
constitutes proceeds traceable to drug transactions.") 

SD FL U.S. v. $2&500, etc., 655 F. Supp. 1487 (1986), under "Innocence of an 
Owner is No Defense to a Civil Forfeiture." IDJ.Illil. 

NDGA 

EDHO: 

ED NY: 

snNY: 

SDOH: 

ED PA: 

·l1.S. v. U.S. Currency Totalling $92,000, 707 F.Supp. 540 (1989). (Factors 
to consider in forfeiting large sums of money at an airport include: (1) 
reputation of the travellers as drug dealers; (2) a narcotics dog alert; (3) 
clandestine manner of travel; and (4) reputation of destination city as a 
known source for drugs.) 

u.s. v. $44,000, 596 F.Supp. 1308 (1984). 

U.S. v. $131,602 in U..,S. Currency, 563 F.Supp. 921 (1982). 

U.S. v. $4,000 jn U.s. Currency, 613 F.Supp 349 (1985) (amount of money 
and other facts "supports an inference that it was collected as proceeds from 
a narcotics sale, intended as part of the final payment, or both.") 

U.S. v. U.S. Currency; $24,92:4 635 F.Supp. 475 (1986) ($2,000 in marked 
Government purchase money mixed with seized money - other evidence 
of drug trafficking). 

11.S. v. 1988 BMW 750 lL. etc., 716 F.Supp. 171 (1989), affd mem., 891 
F.2d 284 (3rd Cir., 1989) (A dog sniff is not a search, as it is purely 
investigatory and does not further any of the interests of an inventory 
search. Facilitation under Sec. 881(a)(4) is presently based on the 
following: (1) a large amount of currency in small bills in a bag inside the 
vehicle; (2) prior drug related arrests of the occupants; (3) detector dog alert 
to the bag containing the currency; and (4) a small amount of cocaine found 
in that bag.); U.S. v! Premjses Known as 2639 Meeting House, 633 F.Supp. 
979 (1986) (affirms constitutionality of § 881(a) (6)). 
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MA: u.s. v. One Lot of $99,870 in u.s. Currency, No. 88-0207-N (December 
27, 1988), under "Examples (RE Probable Cause.)" Sl.!.pm. 

2. All proceeds traceable to illicit drug exchanges are subject 
to federal forfeiture 

If something exchanged for illicit drugs is later sold, exchanged or otherwise disposed of, 
everything received in its place is considered "proceeds" of the original drug exchange. If these 
proceeds are subsequently disposed of, everything received in their place is considered proceeds 
of the original drug exchange. As long as these changes can be traced and the final proceeds can 
be identified with reasonable accuracy, they are subject to civil forfeiture under federal law. 
About one-half of the states. have similar provisions. 

4 Cir: 

*** 
See MASFA § 4(c). All proceeds of conduct giving rise to 
forfeiture are forfeitable. 

*** 

Authorities 

u.s. y. $10,694 in U.S. Currency, 828 F.2d 233 (1987), (Sec. 881(a)(6) 
regarding traceable proceeds contains an objective, actual knowledge 
standard, i.e. whether or not the individual knew or should have known that 
the money was derived from drug proceeds. However, claimant has the 
burden of proving lack of actual knowledge. The claimant was an attorney 
who claimed that an assignment had been made.) 

21 U.S.C. § 881(a) (6) 

Discussion 

Profits from the cash-and-carry drug trade are eventually hidden by changing their form. 
They are converted into homes, yachts, planes, cars precious metal accounts, stocks, bonds, 
businesses, bank accounts and other property. The power to seize and forfeit cash exchanged for 
drugs strikes at the operational funds of the illicit business. The power to seize and forfeit drug 
"proceeds" poses a much greater threat to the accumulated profits of traffickers. 

a. Proceeds Defined 

The word "proceeds" is a flexible term ¢hat appears in many areas of the law. It can be 
found in leases, land sale contracts, wills, insurance policies, divorce decrees, deeds, trusts, 
commercial contracts and in a wide variety of other legal documents. See 34 Words & Phrases, 
Proceeds (West). At last count, the word appears 1,864 times in the United States Code. 
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*** 
See MASFA § 1. Definition. Paragraph (6). Proceeds means 
property acquired directly or indirectly from, provided 
through, realized through or caused by an act or omission and 
includes any property without reduction for expenses of 
acquisition, maintenance, production, or any other purpose. 

*** 
(1) The Ultimate Product of Exchange 

In virtually every context: 

PROCEEDS MEANS WHATEVER IS RECEIVED WHEN AN OBJECT 18 SOLD, 
EXCHANGED, OR OTHERWISE DISPOSED OF 

It does not necessarily mean money. More importantly, every time proceeds are disposed 
of in exchange for other property, the newly acquired property becomes proceeds. In a sense, 
proceeds is a status, or character, that attaches to any property substituted for what was originally 
exchanged. See 68 AmJur.2d, Secured Transactions Sec. 186 et seq.; Uniform Commercial Code 
Sec. 9-306; 76 Am.Jr.2d, Trusts Sec. 251 et seq.; 4A Collier on Bankruptcy Sec. 70.25; and 
Restatement, Restriction Sec. 202, Comment (i) (1937). 

The best way to clarify this is with an example: Suppose A uses $10,000 in cash to buy 
five ounces of cocaine from B, and B opens a new bank account with the $10,000; the account 
is proceeds of the drug exchange. Suppose B withdraws $9,000 from this account and buys a 
new car; the car is considered proceeds of the drug exchange. Both the car and the $1,000 
remaining in the account are forfeitable under federal law. 

Because the word "proceeds" is used in so many different contexts, the exact scope of its 
meaning depends upon the purpose or goal of the draftsmen using the term. £h.el~ 101 
U.S. 370, 25 L.Ed. 855 (1879). 

The term "proceeds" in 21 U.S.c. § 881(a) (6) is intended to apply to the PROFITS of 
drug trafficking. Senator John Culver (D-Iowa), who sponsored the statute with Senators Lloyd 
Bentsen (D-Tex), William Hathaway (D-Me), and Sam Nunn (D-Ga), made this clear when he 
introduced the law into the United States Senate: 

"Mr. CULVER .... 

* * * 

"Mr. President, the third title of the amendment which I am offering would 
authorize U.S. officers to seize any moneys or other property that was furnished 
or intended to be furnished in exchange for illegal drugs." 

* * * 
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"(It) would authorize Federal officers to seize such moneys much as they now seize 
illicit drugs and vehicles that are used to transport to conceal these substances. In • 
certain cases, they would also be able to seize property that is traceable to such . 
illegal transactions. Finally, the provision would ailow authorities to seize certain 
money, negotiable instruments and securities if they are used or intended to be 
used to facilitate such an illegal exchange. 

'" '" '" 
(124 Congressional Record 517644, October 7, 1978). 

The Senate ~ passed this provision on October 7,1978. 

Congressmen Paul Rogers (D-Fla), Harley o. Staggers (D. W.Va.), Tim Lee Carter 
(R-Ky), Benjamin Gilman (R-NY) and Lester L. Wolff (DL-NY) echoed the same purpose when 
they introduced the statute into the United States House of Representatives: 

"Mr. ROGERS. Mr. Speaker, I am pleased to present to the House for 
consideration the Senate amendment to the ... Psychotropic Substances Act of 
1978 .... " 

'" '" '" 

"The purpose of Title III of the Senate amendment is to provide Federal drug law 
enforcement officials with the ability to strike at the profits of illicit trafficking in • 
abusable controlled substances." 

'" '" '" 

(124 Congressional Record H12790, October 13, 1978). 

"Mr. STAGGERS .... " 

'" '" '" 
"Mr. Speaker, I believe the Senate amendment will help curb the illegal manufacture and 

abuse of dangerous drugs and urge Members to support it." 

"In addition, the Senate amendment will enable the Drug Enforcement Administration to 
strike at the profits of illicit drug traffickers." 

'" '" '" 

"Currently, the DBA cannot seize moneys used in illegal drug transactions or seize the 
proceeds of those transactions." 

(124 Congressional Record HI2793-HI2794, October 13, 1978). 
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"Mr. CARTER. Mr. Speaker .... " 

* * * 

"(T)he Senate amendment expands section 511 of the Controlled Substances Act to require 
the forfeiture of all moneys or other things of value which are substantially connected to a 
criminal violation of our drug control laws. In other words, MJ. Speaker, the Senate amendment 
simply requires the drug pusher to give up his ill-gotten gains." 

* * * 

(124 Congressional Record H12793, October 13, 1978). 

"Mr. GILMAN. Mr. Speaker .... " 

* * * 

"This mel:isure strikes at the coffers of the traffickers ... by requiring the forfeiture of the 
proceeds from illicit drug transactions." 

* * * 

(124 Congressional Record H12793, October 13, 1978). 

"Mr. WOLFF. Mr. Speaker .... " 

* * * 

"(T)itle III subjects to forfeiture the traceable proceeds of illegal drug transactions. This 
provision . . . is an extremely important weapon against the financial backers of illegal drug 
trafficking since it reaches them where it hurts the most. No longer will the big-money men of 
illegal drugs be able to hide their ill-gotten profits with impunity." 

"This legislation is critical if we are to continue to fight the war against drugs." 

* * * 

(124 Congressional Record H12793, October 13, 1978). 

The statute passed the House of Representatives by a two- thirds vote on October 13, 
1978. 

As the statements of its sponsors make clear, it is intended to force traffickers to give up 
their operating funds and their ill-gotten gains. Any refinements on the definition of "proceeds" 
must be consistent with this goal. 

MASFA 109 



Like Section 881(a) (6), the Law of Restitution aims at forcing the wrongdoer to give up 
everything he has gained from his wrongdoing. The concept of identifying the "proceeds" of • 
wrongdoing is central to both areas of the law. For these reasons, the Law ..,f Re()titution stands 
out as a potential source of guidance on the meaning of "proceeds" under 21 U.S.C. § 881(a) (6). 

See Restatement of Restitution (American Law Institute, 1937); and Wade, The Literature 
of the Law of Restitution, 19 Hastings Law Journal 1087 (1968) (the most comprehensive 
bibliography on the subject). 

(2) Gain Is Included 

ANYTHING RECEIVED AS A RESULT OF HOLDING 
PROCEEDS IS ALSO FORFEITABLE 

If drug proceeds increase in value, or if they are invested and generate interest, dividends, 
rent, or other income, the "gain" should be considered forfeitable. It is a direct product of the 
proceeds, therefore, it is logical to treat it as proceeds. The Law of Restitution takes this 
approach: 

"Sec. 205 ACCOUNTABILITY FOR DIRECT PRODUcr Where a person 
received property for which he is accountable to another, he is accountable 
for any direct product which he receives from the property." Restatement, 
Restitution Sec. 205 (1937). 

This interpretation forces the wrongdoer to forfeit all of the profits directly attributable 
to his illegal conduct. It eliminates all the incentive to wrong-doing. See Restatement, • 
Restitution Sec. 202, Comments (c) & (j); and 76 AmJur.2d Trusts Sec. 254. This is consistent 
with the goal of 21 U.S.C. 881(a) (6). 

Fed Cir. 

SDFL: 

Authorities 

u.s. y. One (1) 1979 Cadillac Coupe de Ville, 833 F.2d 994 (1987) (The 
Tucker Act, 28 U.S.C. Sec. 1346, does not create any substantive right 
against the United States for money damages. Title 28 U.S.C. Sec. 2465 
does not authorize payment to a claimant for depreciation after a forfeiture. 
Thus, claimant was not entitled to recover depreciation of his vehicle after 
the government loses the forfeiture action.) 

U.S. y. One Parcel of Real Estate Located at 116 Villa Rella Drive, 675 
F.Supp. 645 (1987) (Under Sec. 881(a)(6), the appreciation of real property 
purchased with illegal proceeds accrues to the government.) 

(3) Proceeds Means Gross, Not Net 

PROCEEDS MEANS GROSS PROCEEDS 

Assume A buys drugs for $8,000 and immediately resells them for $10,000. His "gross 
proceeds" arc $10,000. His "net proceeds" are $2,000. The Exchange Section of 21 U.S.c. § • 
881(a) (6) subjects the: entire $10,000 to forfeiture; it makes no allowances for illegal costs or 
expenses surrounding the exchan;ie. Everything received from the illegal exchange is forfeitable. 
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The Proceeds Section of 21 U.S.C. 881(a) (6) permits the government to follow the "gross 
proceeds" of the exchange as they change form. 

*** 
See MASFA § 1(6). 

*** 
b. The Need to Trace 

PROCEEDS MUST BE TRACED TO SPECIFIC ASSETS 

Each time proceeds change hands, or change form, a "link" is added to the "chain" that 
connects them to an illicit drug exchange. To forfeit a specific asset under the Proceeds Section 
of 21 U.S.C. § 881(a) (6), this chain ID..U.S1 be identified with reasonable accuracy. The process 
of identifying, pursuing, or following the chain 'is called "tracing." 

In ~ area of the law, tracing is essential to establishing a property right in proceeds. 
Section 215 of the Restatement of Restitution (1937) provides a good example: 

"Sec. 215 NECESSITY OF TRACING PROPERTY ... (W)here a person 
wrongfully disposes of the property of another but the property cannot be 
traced into any product, the other has merely a personal claim against the 
wrongdoer and cannot enforce a ... lien upon any part of the wrongdoer's 
property." 

Congress incorporated this requirement in 21 U.S.C. § 881(a) (6) by inserting the te.rm 
"traceable" after the term "tracing" in the Joint House-Senate Explanation of the new law: 

"(The Statute) ... provides for forfeiture of property which is the proceeds 
of an illegal drug transaction only if there is a traceable connection 
between such property and the illegal exchange of controlled substances. 
Thus if such proceeds were, for example, co-mingled with other assets, 
involved in intervening legitimate transactions, or otherwise changed in 
form: they would still be subject to forfeiture, but only to the extent that 
it could be shown that a traceable connection to an illegal transaction in 
controlled substances existed." (1978 U.S. Code Congo & Ad. News at 
9522). 

If the proceeds of an illegal drug exchange cannot be traced, in whole or in part, 
to a specific, identifiable asset, there is nothing to seize and forfeit. 

MASFA 111 



*** 
See MASFA § 11(1). A finding that property is the proceeds of 
conduct giving rise to forfeiture does not require proof that 
property is the proceeds of any particular exchange or 
transaction. 

*** 
COMMENT: Remember that virtually any fact can be established by circumstantial 

evidence - direct evidence is not required. You should be able to prove the existence of some 
of the "links" in the "chain" by circumstantial evidence. See Church of Jesus Christ v. Jolley, 
467 P.2d 984 (Utah 1970) and Costell v. First Natjonal Bank of Mobile, 150 So. 2d 683 (Ala. 
1963). Also remember, you need not prove each link of the chain beyond a reasonable doubt. 
In a civil forfeiture action you need only prove the probable existence of any link. Absolute 
certainty is not required. 

c. Mingling 

MINGLING MEANS MIXING 

Wrongdoers frequently mix proceeds with non-proceeds, particularly in bank accounts. 
They usually make additions to the withdrawals from the mingled funds. Sometimes they 
commingle the funds with the money of an innocent third party, such as a wife or child. They 

• 

might use part of the mingled, or co-mingled, funds to buy stocks, houses or other property. The • 
funds might earn interest or the property might increase or decrease in value. Tracing "mingled" 
proceeds can present complex accounting problems. 

(I) Tracing Satisfied 

MINGLED FUNDS ARE SEIZABLE 

The need to trace proceeds is satisfied when a specific asset can be identified into which 
the proceeds have been mingled. The Joint House-Senate Explanation of 21 U.S.C. § 881(a) (6), 
quoted above, makes this clear. Every other area of the law follows the same rule on tracing. 
Again, the Restatement of Restitution (1937) provides a good example: 

"Sec. 209 MINGLING WITH FUNDS OF WRONGDOER. Where a person 
wrongfully mingles money of another with money of his own, the other is entitled 
to obtain reimbursement out of the fund." 

Mingling does not destroy the government's right to seize the mingled fund or mingled 
property, and to civilly forfeit that part which is proceeds. See National Bank y. Insurance Co., 
104 U.S. 54, 26 L.Ed. 693 (1881), and U,S. v. Premjses Known as 2639 Meeting House, 633 
F.Supp. 979 (ED Pa. 1986). 

To illustrate, suppose A received $500 from B in exchange for marijuana. And suppose 
A deposits the money in his savings account, which already contains $1,000. The account can • 
be seized" and $500 of the account can be civilly forfeited as proceeds of the drug exchange. 
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*** 
See MASFA § 11 (m). If property subject to forfeiture has 
been commingled with other property, the court shall order 
forfeiture of mingled property and its fruits to the extent of the 
forfeitable property, unless an owner or interest holder proves 
that specified property does not contain forfeitable property or 
their interest is exempt. 

*** 
(2) A Part of the Whole 

ONLY THAT PART CONSISTING OF TRACEABLE PROCEEDS IS FORFEITABLE 

Under traditional tracing rules, a party has a property right in mingled funds equal to the 
amount of his money traceable to them. He gets a part of, but not all of, the funds. See 
Restatement, Restitution § 209, Comment (a); and Sec. 211, Comment (d)(1937). 

Congress adopted this rule when it passed 21 U.S.C. § 881(a) (6). The Joint 
House-Senate Explanation, quoted above, emphasizes that mingled proceeds are forfeitable. 

" ... but only to the extent that it could be shown that a traceable connection to 
an illegal transaction in controlled substances existed." 

(3) Purchases With Mingled Funds 

ASSETS BOUGHT WITH MINGLED FUNDS ARE SE!ZABLE 

If mingled funds are used to buy other assets, the government has the right to seize those 
assets, and to civilly forfeit that fraction of the property which represents the government's share 
of the mingled funds. See Restatement, Restitution Sec. 210 (k937). 

The Joint House-Senate Explanation of 21 U.S.C. § 881(a) (6) states that "intervening 
legitimate transactions" with proceeds (mingled or non-mingled) does not destroy the right to 
follow them into the newly acquired property. But again, only that part or fraction attributable 
to traceable proceeds if forfeitable. 

To illustrate, suppose A mingles $10,000 from a cocaine exchange with $20)000 of 
non-forfeitable money, and he uses the $30,000 to buy stocks. The government can seize and 
forfeit one-third of the stocks under 21 U.S.C. § 881(a) (6). And, since proceeds includes any 
"gain," if the stocks double in value to $60,000, tb~ government is entitled to $20,000 of the 
stocks - one-third of the investment plus one-third of the gain. 

(4) Withdrawals 

If a part of mingled funds is withdrawn and can be traced to the purchase of another asset, 
the government can seize anq civilly forfeit an appropriate fraction of that asset. 
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If the withdrawn funds cannot be traced to some new asset, the government caD. continue 
to look to the remaining part of the mingled funds to recover its share of traceable proceeds. • 

If non-traceable withdrawals reduce the funds to an amount less than the proceeds 
originally traceable to it, the right to forfeit is limited to the lowest balance reached by the funds. 

If at any time the funds are totally depleted by non-traceable withdrawals, the right to 
civilly forfeit the fund is lost. See Restatement, Restitution Sees. 210-212 (1937). 

(5) The Swollen Estate Problem 

Suppose you prove that a trafficker received substantial amounts of cash from illegal drug 
exchanges. And, suppose you prove that his estate, or "worth," increased significantly in value 
during the same period. And, suppose you are unable to 1r.ac.e the proceeds of an exchange to 
any specific asset in his estate. You have a "swollen estate" problem. 

Simply proving that money obtained from trafficking "swelled" the trafficker's estate does 
not satisfy the tracing requirement of 21 U.S.C. § 881(a) (6). See Schuyler v. Littlefield, 34 S.Ct. 
466, 58 L.Ed. 806 (1914); 76 Am. Jr.2d Trusts Sec. 262; A. Scott, Trusts Sec. 521 (2ed. 1956); 
4A Collier on Bankruptcy § 70.25(2) (1978); and Restatement, Restitution Sec. 215 (1937). 

The Proceeds Section of 21 U.S.C. § 881(a) (6) requires tracing to specific, identifiable 
assets. To illustrate, suppose you have direct evidence that X received a total of $200,000 over 
a six month period in exchange for heroin. But, you cannot trace the money after it was received 
by X. You feel sure that X has hidden it in some way; you can show he made several random • 
bank deposits and bought several assets during this period. But, you are unable to identify with 
any probability a specific account or asset into which the money has been mingled. There is 
nothing to seize and' forfeit under the Proceeds Section of 21 U.S.C. § 881(a) (6). 

This "Strict Tracing" requirement has been severely criticized by several legal scholars. 
See Taft, A Defense of a Limited Use of the Swollen Assets Theory V/here Money Has 
Wrongfully Been Mingled with Other Money. 39 Columbia Law Review 172 (1939). 
Nevertheless, it continues to be a recognized rule of tracing followed in virtually every area of 
the law of "proceeds". It seems almost certain the courts will follow this rule in applying the 
Proceeds Section of 21 U.S.C. § 881(a) (6). 

Because the swollen estate is strong circumstantial evidence of illegally accumulated 
profits, it is not without its uses. The Internal Revenue Service relies upon the swollen estate to 
establish that traffickers have received income which they did not declare as taxable. Following 
the "Net Worth and Expenditures Method" of circumstantial proof, IRS measures the growth, or 
swell, in an estate for the taxable period, it adds on estimated living expenses, and declares the 
balance to be income. It then takes action against the trafficker to collect the taxes due. 

Similarly, the swollen estate is excellent evidence that a trafficker received "substantial 
income and resources" from his activities. This is an indispensable element of proof in convicting 
a trafficker of engaging in a continuing criminal enterprise (21 U.S.C. § 848). See U.S. Y. 
Jeffers, 532 F.2d 1101 (7 Cit. 1976). Once convicted, the swell in his estate which represents 
his profits is subject to seizure as a form of criminal fine or criminal penalty (a criminal • 
forfeiture). 
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.It is helpful to understand that tax cases and criminal forfeitures are fundamentally 
different than civil forfeitures. Tax assessment is a personal claim against the taxpayer. It 
demands ~ account for the money he owes the government. Only if he refuses to pay, will the 
government satisfy the tax debt from his assets. Similarly, criminal forfeiture begins as a 
personal charg~ against the trafficker. It accuses him of engaging in racketeering or a continuing 
criminal drug enterprise. Only after he is convicted of the charge can the government seize and 
forfeit his profits from the crime. In legal jargon, the tax case and the criminal forfeiture are 
in personam actions (against a person). 

Civil forfeiture, on the other hand, is an in rem action (against an object or property). 
It depends upon a showing that a specific asset is directly connected to illegal activity. It is a 
property action totally independent of any personal claims or charges against an owner. Evidence 
of a swollen estate is very useful in in personam cases; but it is not very helpful in in rem 
proceedings. 

d. Paying Debts 

(1) Unsecured Debts 

If a trafficker owes a lawful debt, and if the debt is not secured by any collateral, and if 
the creditor is unaware he is dealing with a trafficker,Gi'id if the trafficker pays the debt with 
forfeitable proceeds, then the right to forfeit the proceeds is lost. See Restatement, Restitution 
Sec. 207, Comment (d) (1937). 

To illustrate, suppose A receives $10,000 in exchange for several ounces of heroin and 
he delivers it to his bank to payoff a personal, unsecured loan. There is nothing to seize and 
forfeit. 

(2) Secured Debt 

If a trafficker owes a lawful debt~ and if the debt is secured by some asse~ (collateral), and 
if the trafficker pays the debt with forfeitable proceeds, then the asset-collateral is "proceeds." 
See Restatement, Restitution Sec. 207, Comment (b) (1937). 

To illustrate, suppose X uses forfeitable proceeds to payoff a $50,000 mortgage on his 
$100,000 home. The home is seizable and one-half the home is forfeitable as proceeds. 

(3) Illegal Debt 

If a trafficker uses forfeitable proceeds to pay an illegal debt (to a loan shark, bookie, drug 
supplier, and so forth), the proceeds continue to be seizable if they can be identified in the 
possession of the illegal creditor. See the following discussion on Bona Fide Purchasers. 

e. Bona Fide Purchasers Are Exempt 

A Bona Fide Purchaser (BFP) is an innocent party who: 

(1) gives something of legal value in exchange for proceeds, AND 
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(2) has no knowledge that what he is acquiring is connected to drug trafficking . 

Both conditions must be met to qIJaUfy as an BFP. 

To illustrate, suppose Buses $10,000 of forfeitable proceeds to buy a new car from Dealer 
X. The Dealer has given something of legal value in exchange for the money and, in a 
commercial, "arm's length" transaction, he does not know the money is drug-related. Therefore, 
Dealer X is a BFP of the money. 

PROCEEDS TRANSFERRED TO A BFP ARE NEITHER SEIZABLE, NOR FORFEITABLE .. 

Traditionally, money or property loses its status as proceeds when it is transferred to a 
BFP. See Uniform Commercial Code Sees. 8-301, 302; 76 Am. Jur.2d, Trusts Sec. 269; 4A 
Collier on Bankruptcy Sec. 70.25; and Restatement, Restitution Secs. 172-176 (1937). The Law 
of Restitution states: 

"Sec. 172 BONA FIDE PURCHASER ... Where a person acquires title 
to property under such circumstances that otherwise he would hold it . . . 
subject to ... (a) ... lien, he does not so hold it if he gives value for the 
property without notice of such circumstances. 

In most cases, everyone benefits from this rule. BFP's are protected because they take 
property free from any unknown claims. Parties pursuing proceeds are protected because they 
have the right to claim the property given to the wrongdoer by the BFP as proceeds. Dealer X, 

• 

for example, is protected from any claims to the $10,000 he received for his car. The government • 
is protected because it can seize the car sold to B as proceeds. 

Occasionally, the BFP rule works to the disadvantage of the party pursuing proceeds. For 
example, suppose a female drug violator uses $50.00 in forfeitable proceeds to get her hair styled. 
The commercial beauty shop is a BFP of the money. It has provided a valuable service in 
exchange for the $50.00, and it does not know the money is drug-related. Therefore, the 
government cannot seize the money from the beauty shop, and is left with nothing to forfeit. 

Remember, proceeds transferred to a non-BFP are seizable, while proceeds transferred 
to a BFP are not seizable. 

• •• 
See MASFA § 5. Exemptions. Subsection (a). Property is 
exempt from forfeiture if tbe owner or interest holder acquired 
the property artery the conduct giving rise to forfeiture, 
including acquisition of pi"oceeds of conduct giving rise to 
forfeitur~J and he acquired the property in good faith, for 
value, and was not knowingly taking part in an illegal 
transaction. 

See also § 5(b). Even if the owner or interest holder lacked 
knowledge or reason to know of the conduct giving rise to 
forfeiture the property interest is forfeitable if the: 

(1) owner or interest holder holds the property jointly 
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2 Cir: 

6 Cir: 

11 Cir: 

snFL: 

SDNY: 

EDPA: 

WDTX: 

with the person whose conduct gave rise to forfeiture; 
(2) the wrong-doer had authority t.o convey the property 
to a good faith purchaser for value; 
(3) the owner or interest holder is a co-conspirator or 
otherwise criminally responsible for the wrong-doer's 
conduct; Dr 
(4) tbe owner or interest holder acquired property with 
notice of its actual or constructive seizure, Dr with 
reason to believe it was forfeitable. 

*** 

Authorities 

u.s. v. Banco Cafetero panama, 797 F.2d 1154 (1986) (tracing commingled 
funds in money laundering operation). 

J 

lL.S. in Premises Known as 8584 Brown Rd., 736 F.2d 1129 (1984) (§ 
881(a) (6) held to cover real property». 

u.s. v. $41.255,000, etc., 762 F.2d 895 (1985) (co-mingled assets in money 
laundering case forfeited - claimant must prove absence of actual 
knowledge). 

U.S. v. One Condominium Apartment, 636 F. Supp. 457 (1986) (post 
seizure interest and attorney's fees disallowed mortgagor). 

u.s. v, Banco Cafetero Intern, 608 F. Supp. 1394 (1985) (co-mingled in 
money laundering); u.s. v. $131,602 in V.S. Currency, 563 P. Supp. 921 
(1982) (portion of money and jewelry retuni:d to claimant - not traceable). 

il.S. v. One 1976 Corvette, 477 F.Supp. 32 (1979) (BFP protected via 
Calero-Toledo dicta). 

u.s. v. Various pieces of Real Estate, 571 F.Supp. 723 (1983) (post-seizure 
interest and attorney'§ fees denied mortgagor). 

3. AU facilitation moneys significantly connected to any drug 
offense are subject to federal forfeiture 

a. All moneys, negotiable instruments, and securities used, or intended for use, to 
facilitate any drug law violation are subject to federal forfeiture. Only moneys, negotiable 
instruments and securities are forfeitable under this section. 

*** 

See MASFA § 4(b). All property, including the whole of any 
lot or tract of land, used or intended to be used to facilitate 
conduct giving rise to forfeiture is forfeitable. 

*** 

MASFA 117 



118 

Authorities 

21 U.S.C. § 881(a) (6) 

1 Cir: 

4 Cir: 

7 Cir: 

6 Cir: 

11 Cir: 

DC App: 

SDFL: 

EDKY: 

ED LA: 

EDMO: 

ED NY: 

lLS. y. Kingsley, 851 F.2d 16 (1988). (A claimant is entitled to interest on 
seized funds from the time they reasonably should have been placed in an 
interest-bearing account until the time of criminal forfeiture under Sec. 
853.) 

In Re Metmor Financial~ 819 F.2d 446 (1987) (Under 21 U.S.C. Sec. 
881(a)(6), mortgage holders can recover mortgage intcrest on seized real 
property.)[The majority view is that mortgage holders are not allowed post­
seizure interest. The federal courts are split as to whether or not a 
mortgage holder is able to collect post-seizure interest. Specifically, 
Sec.881(h) codifies the relation back doctrine in providing that "all right, 
title and interest in property described in sub Sec. (a) of this Sec. shall vest 
in the United States upon commission of the act giving rise to the forfeiture 
under this Sec .. " Since title vests in the governmen~ when the illegal act 
is committed, the claimant loses his property interest. Thus there is no 
longer any property ownership interest on which to base mortgage interest.] 

U.s. v. $73,27L 710 F.2d 283 (1983). 

U.S. v. §83,3Z0, 682 F.2d 573 (1982). 

U.S. v. Four Parcels of Real Property on Lake Forest Circle, etc., 870 F. 
2d 586 (1989) under "Intervenors (RE Standing)." infra, p. 81. 

U.S. v. Wright. 610 F.2d 930 (1979) ($2,100 in drug "shooting gallery" held 
rull forfeitable - drug use - not sale). 

U.S. y, Gulfstream West, 2600 Harden Boulevard, Lakeland, 710 F.Supp. 
792 (1989) (Innocent lienholders of a secured debt are entitled to the 
appropriate amount of principal and post-',interest at the normal note rate. 
Interest runs from the time of sale. However, innocent lienholders are not 
allowed attorney fees, late charges, collection, court costs, or a penalty rate 
of interest.) [The court relics on the new prov'isions of "28 C.F.R. Sec. 
91(h)," which are incorrectly cited as "2 C.F.R."]; U.S. v. $4,266,625.39, 
551 F.Supp. 314 (1982). 

U.S. v. One 1965 Cessna 320C J\yin Engine Airplane, 715 F.Supp. 808 
(1989), under "Intervenor (RE Standing.)." infra. 

U.S. v. A Parcel of Real Property, etc .• 650 F.Supp. 1534 (1987). (A 
lienholder is not entitled to post-seizure interest, attorney's fees, or other 
charges even if such charges are permitted under a mortgage note.) 

U.S. y. $2,355.96, 647 F.Supp. 1460 (1986) (intent of violator to use 
legitimate source funds for "seed money" for future drug violations). 

U.s. y. $20,294, 495 F.Supp. 147 (1980). 
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HI: 

NYSD: 

PAED: 

PAWD: 

WED: 

U.S. v. Real Property Titled in the Name of Shashin, 680 F. Supp. 332 
(1987) (A mortgage holder is entitled to post-seizure interest and other 
amounts provided by the loan agreement). 

!l..S.-..v. All Funds and Other Property, Accont No. 032-217362, 661 F. 
Supp. 697 (1986) (Claimant has the burden of proving that facilitation 
moneys are not forfeitable. Eve though claimant only admitted that 
60% - 7.0% of the laundered money came from drug trafficking, all the 
money was forfeited as facilitation moneys. 

U.S, v. 1988 BMW 750 II, etc., 716 F. Supp. 171 (1989), .affd mem., 891 
F.2d 284 (3rd Cir. 1989), under "Large Sums at Airports - 'Dog Sniffs'." 
Sl!pIa, p.41. 

u.s. v. Property Known as 7Q8 - 71Q West 9th Street, etc., 715 F. Supp. 
1323 (1989) (The government must pay post-seizure interest to an innocent 
lienholder if the foreclosure is upheld on appeal because such payment is 
part of the lienholder'S ownership interest in the property. However, the 
government is not obligated to pay post-seizure attorney's fees and COStS 

because they are merely expenses protecting an ownership interest, not an 
actual property interest. The court noted that foreclosure is not proper 
because the forfeiture terminates the mortgage contract. [If the mortgage 
contract is terminated, it is logical that the owner would remain liable for 
the payments a damages directly caused by his illegal conduct.] 

U.S. v. Real Property is Sevier County, Tennessee, 703 F. Supp. 1306 
(1989) (Innocent lienholders of a secured debt are entitled to the appropriate 
amount of principal and post-seizure interest, attorney fees, and such other 
charges which would prevent a diminution of their real property interest. 
The interest rate was the normal note rate, and accrues from the time of 
seizure to the time of sale) [In this case, the government elected to retain 
the seized property; conduct a private sale; and pay the lienholders the 
amount due. Therefore, the lienholder's request to foreclose on the property 
was denied.]' 

b. All moneys or other property used or intended to be used by violators to purchase 
controlled substances (or what the violator believes to be a controlled substance, which 
is termed "sham" drugs) from undercover enforcement officers are subject to forfeiture. 
In addition, there are cases which hold that once money is transferred to Govel'r.ment 
officers to purchase drugs ("reverse undercover" operation), the money becomes 
Government property even without forfeiture. See U.S. v. Farrell, 606 F.2d 1341 (D.C. 
Cir. 1979) and !l.S. v. Smith.. 659 F.2d 97 (8 Cir. 1981), which hold such money is 
Government property since the courts will not support an illegal contract. However, it is 
DBA policy that if such money or property is subject to timely forfeiture, DBA will 
proceed with such forfeiture rather than relying on the illegal contract theory. 
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11 Cir: 

8 Cir: 

6 Cir: 

Authorities 

u.s. v. One 1979 Porsche Coupe, 709 F.2d 1424 (1983) (driving to a city 
and hotel to purchase "sham" cocaine made vehicle forfeitable). 

u.s. v. $88,500~ 671 F.2d 293 (1982) (money displayed to agents as 
marijuana purchase funds - non-tainted evidence under exclusionary rule). 

u.s. v. One 1980 Cadillac Eldorado; 705 F.2d 862 (1983) (money delivered 
to agents for "sham" cocaine in vehicle - forfeited). 

Discussion 

ONLY MONEYS, NEGOTIABLE INSTRUMENTS & SECURITIES ARE FORFEITABLE 

Other things of value are not forfeitable under the Facilitation Moneys Section of 21 
U.S.C. § 881(a) (6). Refer back to the chart on page 99 of this guide. Note that the Facilitation 
circle at the bottom of the chart contains a dollar sign ($) as a reminder that it applies only to 
money and things like money. 

MONEYS means officially issued coin and currency of the United States or any foreign 
country. 

NEGOTIABLE INSTRUMENTS means documents, containing an unconditional promise 
to pay a sum of money, which can be legally transferred to another party by endorsement 
(signature) and delivered (e.g., a bank check). 

SECURITIES means any evidence of debt or ownership of property, especially a bond or 
stock certificate. 

As originally drafted, the Facilitation Money Section was limited to moneys which 
facilitate drug exchanges. See the speech of Senator Culver quoted on page 107 of this guide. 
But the section was expanded to include the facilitation of violation of the drug laws. 
Import-export violations, manufacturing violations, conspiracy violations, attempt violations, 
continuing criminal enterprise violations, possession violations and distribution violations are all 
included within this section. Congressman Paul Roqers emphasized this in his October 13, 1978 
speech in Congress: 

120 

"MR. ROGERS. Mr. Speaker .. 

* * * 

"Title III of the Senate amendment which is now before the House . . . 
differs from th,e original Senate passed version . . . ." 

"(I)t provides for the seizure and forfeiture of money, negotiable 
instruments and securities if they are used or intended to be used to 
facilitate any violation of controlled substances laws, not just those 
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violations involving an illegal exchange of controlled substances." 
(124 Congressional Record H12790). 

The Evidence and Proceeds Sections of 21 U.S.C. § 881(a) (6) are dependent upon drug 
exchanges. The Facilitation Money Section applies to any drug violation. Remember the 
definition of facilitation? "To facilitate means to have a significant connect jon to .... " 
Congress was aware of this definition when it drafted and passed this section. Ine Joint 
House-Senate Explanation states: 

· . . any moneys, negotiable instruments, or securities that were used or 
intended to be used to facilitate any violation of the Controlled Substances 
Act would be forfeitable only if they had some substantial connection to, 
or were instrumental in, the commission of the underlying criminal activity 
which the statute seeks to prevent." 

(1978 U.S. Code Congo & AD. News at 9522). 

A portion of the above quote has subsequently been cited by many, Federal courts as the 
"substantial connection" requirement of 21 U.S.C. § 881(a) (6). See U.S. v. $364,960 in U.S. 
Currency, 661 F.2d 319 (5 Cir. 1981), which highlights the important distinction, however, that 
the Government "merely must demonstrate the existence of probable cause for belief that a . 
substantial connection exists between the property to be forfeited and the criminal activity defined 
by the statute." 

The mere fact that moneys, negotiable instruments or securities are possessed by a drug 
violator does not subject them to forfeiture under this section. . 

Examples of money forfeitable under this section include: 

• Money used to pay the operating expenses of a PCP lab; 

• Money used to rent airplanes, pay pilots, buy fuel and bribe officials as part 
of a smuggling venture; 

• Money used to pay drug couriers, or "mules"; and 

• Money used by a drug courier to pay expenses. 

The possibilities are almost limitless. 

11 Cir: 

Authorities 

:u.s, in. $4,255,000, 762 F.2d 895 (1985) ("substantial connection" found). 
Case below at 441 F.Supp. 314 (Fa. S.D. 1982); U.s. v. One 1979 Porsche 
Coupe, 709 F.2d 1424 (1983) (Court cites "substantial connection" required 
under "§ 881" (was an 881(a) (4) case), but then h.QWs that vehicle had 
"sufficient nexus" to the attempted drug purchase to support the forfeiture 
- p. 1427 of decision.) 
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9 Cir: 

8 Cir: 

5 Cir: 

\VDAR: 

SDNY: 

SDOH: 

:u.s. y. $5.644,540 in u.s. Currency, 799 F.2d 1357 (1986) (case declines 
to impose "substantial connection test" as rull being required by statutes, 
and highlights that legislative history speaks of probable c~ for belief 
that substantial connection exists). 

u.s. in. One 1979 Datsun 280ZX, 720 F.2d 543 (1983) (Court applied 
"substantial connection" test to § 881(a) (4) rather than (a) (6). 

U.S. in. $38,600 in U.S. Currency. 784 F.2d 694 (1986) (no substantial 
connection); U.S. v. One 1964 Beechcraft Baron, 691 F.2d 725 (1982) 
(court holds that "substantial connection" test only applies to § 881(a)6 and 
not (a) (4». 

U.S. v. Certain Real Property Situated at Rt. 3, et a1., 568 F.Supp. 434 
(1983). 

U.S. v. $4,000, 613 F.Supp. 349 (1985) (substantial connection found). 

U.S. v. U,S. Currency: $24,927, 635 F.Supp. 475 (1986) (court finds 
"nexus" currency and the criminal activity). 

4. Innocent owners of currency & proceeds are exempt from federal 
civil forfeiture 

a. Owners of seizable currency and proceeds are statutorily exempt from Federal civil 
forfeiture if they can prove their ignorance of the illegal conduct that gave rise to the 
seizure. 

*** 
See MASFA § 5. Exemptions. 

*** 

Authorities 

21 U.S.C. § 881(a) (6) 

SD FLA: U.S. y. $4,255,625.39, 551 F.Supp. 314 (1982). 

b. However, claimants who allege a personal interest in seized property but refuse to 
testify or furnish information as to the details of such interest because of a claim of 
self-incrimination have been held not to "meet the level of dominion and control required 
for establishing an ownership interest." See U.s. y. $33,800, 555 F.Supp. 280 (ED NY 
1983). Also see Baker v. U.s., 722 F.2d 517 (9 Cir. 1983) where court takes jurisdiction 

• 

• 

under the Tucker Act, but holds that claimant cannot claim self-incrimination as basis for • 
not alleging a specific property interest. Court noted that claimants should not be allowed 
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to use the "Fifth Amendment shield a!i a sword." For a case holding that vague assertions 
of possible self-incrimination will not stop summary judgment for Government under 21 
U.S.C. § 881(a) (4), see U.S. v. Little AI, 712 F.2d 133 (5 Cir. 1983). Also see ~Y... 
$250,000 in U.S. Currency, 808 F.2d 895 (l Cir. 1987) where court finds no conflict 
between forfeiture and defendants Fifth Amendment rights. 

Discussion 

Property owned by an innocent third party (other than a BFP) is subject to seizure if it 
falls within the categories of property forfeitable under 21 U.S.C. § 881(a) (6). The seizure, 
however, does not necessarily mean the property will be forfeited. 
Congress puts the "Innocent Owner" Section in 21 U.s.C. § 881(a) (6) to insure that: 

" ... no property would be forfeited ... to the extent of the interest of any 
innocent owner of such property. The term 'ownerl should be broadly 
interpreted to include any person with a recognizable legal or equitable 
interest in the property seized. Specifically, the property would riot be 
subject to forfeiture unless the owner of such property knew or consented 
to the fact that: 

1. the property was furnished or intended to be furnished in 
exchange for a controlled substance in violation of law, 

2. the property was proceeds traceable to such an illegal 
exchange,or 

3. the property was used or intended to be used to facilitate any 
violation of Federal illicit drug laws." 

¥ * * 

(Joint House-Senate Explanation, 1978 U.S. Code Congo & AD. News 9422, 9523). 

The broad meaning given to the term "owner" protects the property interests of all 
innocent parties, including: donees, creditors with security interests, and BFP's. 

At the same time, a party cannot protect what he does not own. Therefore, innocent 
owners are protected only to the extent of their interests. If they own less than the entire seized 
property, they cannot prevent the forfeiture of what remains. 

Traditionally, the word "owner" means something more than merely having a right to 
possession of property. To illustrate, if you lend your car to a friend for a day, he has a 
possessory interest in your car; he can prevent anyone (except you) from taking the car from him. 
This is called a "bailment." But, he is not considered an owner of your car. The Joint 
House-Senate Explanation of "owner," quoted above, refers to recognizable kgal or equitable 
interests in property - not possessory interests. Therefore, despite. the broad interpretation 
Congress intended for the term "owner," it should not be applied to minor possessory interests 
in property, such as a bailment. 
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Finally, although innocent owners of currency and proceeds are protected from forfeiture, 
the burden is on them to prove their innocence. The plain wording of the Innocent Owner • 
Section makes this clear: 

"except that no property shall be forfeited ... by reason of any act or 
omission established by the owner, to have been committed or omitted 
without the knowledge or consent of that owner." (underlines added). 

To illustrate all these points, suppose Hand Ware married and live in a community 
property state. H is a major drug violator. H uses forfeitable proceeds to buy a house in his 
own name. This house is seizable (attachable) as proceeds under 21 U.S.C. § 881(a) (6). 
Although W is not a BFP (she gave nothing of value for the house), she is an owner under 
Section 881(a) (6). The community prope~y laws give her a vested one-half interest in all 
property acquired by her spouse during their marriage. As a result, if W can offer enough 
evidence to prove she was unaware of His drug activities, her half of the house wiil escape 
forfeiture. If she cannot offer such evidence, the entire house will be forfeited. 

5. The ex posto facto clause applies to the forfeiture of currency & proceeds 

Proceeds of illicit drug exchanges occurring before November 10, 1978 are not subject 
to Federal civil forfeiture. 

124 

Authorities 

U.S. Const., Article I, Sec. 9, cl. 3. 

5 Cir: 

9 Cir: 

SDMS: 

CO: 

NV: 

U.S. v. D.K.G. Appaloosas, Inc., 829 F.2d 532 (1987); cert. denied, One 
1984 Lincoln Mark VII Two-Door v. U.S., 485 U.S. 976 (1988); 99 L.Ed. 
2d 481; 108 S. O. 1270 under "Forfeitable Property." Slijllil. 

(Contra: U.S. v. $5,644,540.00 jn U.S. Currency, 799 F.2d 1357 (1986)! 
which holds ex post facto not applicable to relation back principle in 21 
U.S.C. § 881(h) civil forfeiture; U.S. v. Crozier, 777 F.2d 1376 (1985) 
(Crime Act of 1984 (P.L. 98-473) applied to prior CCE seizures). 

U.s. v. 5708 Beacon Drive, etc., 712 F.Supp. 525 (1988), under "On Land 
(RE Venue). infra. 

U.S. v. Rogers, 602 F.Supp. 1332 (1985) (Crime Act of 1984 (P.L. 98-473) 
applied to prior RICO violations). 

U.S. v. Lot No. 50 as Shown on Map of Kingsbury, 557 F.Supp 72 (1982) 
(overruled by 9th Cir. in Note 8, p. 1364 of U.s. v. $5,644,540 jn U.S. 
CurrenQY (see above). 
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Discussion 

Section 881(a) (6), providing for the forfeiture of currency and proceeds, is an amendment 
to the original Controlled Substances Act (21 U.S.C.). It did not become effective until 
November 10, 1978, when it was signed by President Carter. It seems virtually certain it cannot 
be applied to the proceeds of illicit drug exchanges occurring prior to its effective date. 

a. The Ex Post Facto Problem 

The United States Constitution prohibits both the Federal Government and the states from 
passing "ex post facto" laws. U.S. Const., Art. I, Sec. 9, cl. 3 and Sec. 10, d. 1. 

Basically, an ex post facto law is one which makes an act punishable in a manner in 
which it was not punishable when committed. The most quoted definition of an ex post facto law 
appears in .calder v. Bull, 3 U.S. (3 Ball) 386, a United States Supreme Court case decided in 
1798: 

"1st. Every law that makes an action done before the passing of the law, 
and which was innocent when done, criminal; and punishes such action. 
2nd. Every law that aggravates a crime, or makes it greater than it was, 
when committed. 3rd. Every law that changes the punishment, and inflicts 
a greater punishment, than the law annexed to the crime, when committed. 
4th. Every law that alters the legal rules of evidence, and receives less or 
different testimony, than the law required at the time of the commission of 
the offense, in order to convict the offender." 

Many Supreme Court decisions have stated that the ex post facto clause applies only to 
criminal statutes. But, there are also Supreme Court cases that have applied the clause to civil 
statutes which were really "punishments" in disguise. See U.S. in. Lovett, 328 U.S. 303 (1946); 
Ex Parte Garland, 71 U.S. (4 wall.) 333 (1867); Cummings v, Missouri, 71 U.S. (4 Wall.) 277 
(1867). 

This has caused some confusion, and a lot of debate, over when a law should be 
considered "punishment," even though it appears civil in form. Note, Ex post Facto Limitations 
of Legislatiye Power, 73 Mich. L. Rev. 1491 (1975); Slawson, Constitutional and Legislative 
Considerations in Retroactiye Lawmaking, 48 Calif. L. Rev. 216 (1960); and Crosskey, The ~ 
Meaning ofthe Constitutional Prohibition of Ex-Post Facto Laws,14 U. Chi. L. Rev. 539 (1947). 

The Supreme Court has already decided that the civil forfeiture of contraband per se is 
not punishment; it is truly civil in nature and does not violate the ex post facto clause. Removing 
moonshine, heroin,sawed~off shotguns, Molotov Cocktails, and so forth, from the community 
benefits society, independently of any punishment imposed upon the possessor of such 
contraband. Samuels in. McCurdy, 45 S.C. 264 (1925). Therefore, statutes providing for the civil 
forfeiture of contraband per se can be applied to objects legitimately possessed prior to their 
passage . 
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On the other hand, the Court has decided that the civil forfeiture of derjvative contraband, 
such as a car, is "quasi- criminal" or penal in nature. Therefore, the Fourth Amendment right • 
against unreasonable searches and seizures, and the Fifth Amendment right against 
self-incrimination apply to forfeitures of cars, money, land, and all other property not inherently 
dangerous to the community. One 1958 Plymouth Sedan v. Com. of Pennsylvania, 85 S.Ct. 1246 
(1965); Boyd v. U.s.., 6 S.Ct. 524 (1886) 

If the courts follow this distinction, it seems probable they will apply the ex post facto 
prohibition to the civil forfeiture of currency and proceeds. Forfeiting the proceeds of drug 
exchanges occurring prior to November 10, 1978, subjects drug violators to an additional 
"punishment" which was not applicable to them when the illicit exchanges took place. The courts 
are likely to find that this violates the ex post facto clause, as explained by Chief Justice Marshall 
in Fletcher v. peck: An ex post facto law is one ". . . which renders an act punishable in a 
manner in which it was not punishable when it was committed. Such a law may inflict pecuniary 
penalties which swell the public treasury. The legislature is then prohibited from passing a law 
by which a man's estate, or any part of it, shall be seized for a crime which was not deClared, by 
some previous law, to render him liable to that punishment. II 10 U.S. (6 Cranch) 87, 138-139 
(1810). 

As an aside, it is interesting to note that no federal forfeiture statute applied to the rifle 
used to assassinate President John F. Kennedy. Oswald's wife immediately sold ber rights in the 
weapon to a buyer who wanted to display it at carnivals and side-shows. The buyer demanded 
the return of the weapon after the proceedings of the Warren Commission ended. The courts 
found this situation to be incredible: 

"Under the peculiar facts of this case, one would suppose that under some 
principle of common law or at least natural law or natural justice, weapons 
used in the commission of a crime of this magnitude would be subject to 
forfeiture by the proper authorities and, certainly, that property of this 
character would not be subject to commercial traffic. It is, therefore, 
somewhat astonishing to discover that there is not any such principle and 
that forfeiture is a matter of statutory regulation." King v. U.S., 292 
F.Supp. 767, 771 (N.D. Tex. 1968). 

Congress was intent on keeping the weapon, but cQluld it pass a new forfeiture law that 
could work "backwards," or must it take the weapon by eminent domain and compensate the new 
owner? This question was never directly decided in the courts, because Congress passed a statute 
condemning the rifle and authorizing the courts to determine what "just compensation" must be 
paid to the owner. (PL. 89-318, November 2, 1965). 

b. Statutoxy Constru~on 

Regardless of the constitutional arguments, the courts are virtually certain to apply the 
currency and proceeds sections of 21 U.S.C. § 881(a) (6) to drug violations occurring only on, 
or after, November 10, 1978. There is a fundamental rule of statutory construction that applies 
to all laws, both civil and criminal: laws are presumed to operate on conduct, events, or 
circumstances which occur a&.r their enactment.. Courts will never interpret a law as acting 

• 

"backwards" unless the law clearly, expressly, states that it is intended to affect earlier rights or • 
conduct. See Southerland, Statutes and Statutory Construction. Vol. 2, Sec. 41.04. 
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The United States Supreme Court clearly stated the principle in Union Pacific Railroad 
Co. v. Laramie Stock Yards C.o...;. 

" ... the first rule of construction is that legislation must be considered as 
addressed to the future, not to the past." 

* * * 

" ... a retrospective operation will not be given to a statute which interferes with 
antecedent rights, or by which human action is regulated, unlesf) such be the 
unequivocal and inflexible import of the terms, and the manifest intention of the 
legislature." 34 S.O. 101, 102 (1913). 

Nothing in the language of 21 U.S.C. § 881(a) (6), nor in its legislative history, indicates 
it was intended to apply retrospectively. 

It is also a rule of statutory construction that the amendment of a statute to provide for 
the forfeiture of otherwise lawful property used in violating the statute indicates a legislative 
conclusion that the forfeiture of such property was not previously included within the terms of 
the statute, and therefore such property was not subject to forfeiture for its use in the commission 
of an offense prior to the amendment. Pirkey v. State, 327 P.2d 463 (Okla. 1958); 36 Am. Jur. 
2d, Forf. & Pen. Sec. 25. 

H. REAL PROPERTY - FACIUTATION FORFEITURE 

On October 12, 1984, P.L. 98-473, added a new provision which allows the forfeiture of 
real estate used in any felony violation of the Controlled Substances Act. This provision is 
codified as 21 U.S.C. § 881(a) (7) and states that the following is subject to forfeiture: 

"(7) All real property, including any right, title, and interest in the whole 
of any lot or tract of land and any appurtenances or improvements, which 
is used, or intended to be used, in any manner or part, to commit, or to 
facilitate the commission of, a violation of this title punishable by more 
than one year's imprisonment, except that no property shall be forfeited 
under this paragraph, to the extent of an interest of an owner, by reason of 
any act or omission established by that owner to have been committed or 
omitted without the knowledge or consent of that owner." 

DBA has proceeded to forfeit real estate used as laboratory sites, marijuana growing lands, 
airstrip locations, and drug storage facilities, under 21 U.S.C. § 881(a) (7). For a case holding 
that § 881(a) (7) permits the forfeiture of an entire lot or tract of land upon which a felony drug 
violation occurs even if the violation occurs on only a small portion of the property, see U.S. v. 
Real Property, flumas County, APN:122- 210-08, __ F.Supp. __ (ED Cal. 1986). Also see 
U.S. v. A Pared of Real Property. 636 F.Supp. 142 (ND Ill. 1986) forfeiting premises where 
needles, heroin and cocaine were distributed. It is the policy of the DBA to only proceed against 
real property that has substantially been used to facilitate a CSA felony violation, as opposed to 
a remote or incidental use of such property. For cases recently holding "a judicial officer (as 
opposed to clerk of court) must approve a warrant of arrest in..rem for real property, see cases 
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cited on page 199 of this guide. 

The increase in the number of real property seizures and forfeitures has spawned many 
legal, managerial and administrative problems. Since the chances of seizing property without 
some form of initial investigation are rare, all property seizures should be planned and 
coordinated with appropriate individuals and organizations. Early and careful consideration must 
be given to custodial responsibilities since the seizing agency will be referring the property to the 
Marshals Service NASASP office for management. When appropriate, the Office of Chief 
Counsel, DEA, should be consulted as well as the U.S. Attorney's offices that may be prosecuting 
the case. It is imperative that a notice of Lis Pendens be filed in the jurisdiction where the 
property is located so that title to the property will be protected. Any extraordinary circumstances 
should be reported without delay to the Office of Chief Counsel, DEA. Moreover, it should be 
noted that on April 23, 1987, the Department of Justice instructed that ~ real property 
forfeitures ... shall proceed judicially. II 

1 Cir: 

4 Cir: 

8 Cir: 
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*** 
See MASFA § 4(b). All property, including the whole of any 
lot or tract of land, used or intended to be used to facilitate 
conduct giving rise to forfeiture is forfeitable. 

*** 

Authorities 

U.S. v. A Parcel of Land with a Building Located Thereon at 40 Moon Hill 
Roan, etc., 884 F.2d 41 (1989), under "Double Jeopardy." SJJ.pIa. 

U.S. v. Reynolds, 856 F.2d 675 (1988). (Sec. 881(a)(7) authorizes forfeiture 
of a house and adjoining 30.60 acre tract because the house, driveway and 
pool were used to facilitate the sale of cocaine. An adjacent but unrelated 
tract was not forfeitable). 

u.s. y. Premises Known as 3639 - 2nd Street, etc., 869 F.2d 1093 (1989); 
reh'g denied (April 11, 1989). (In a Sec. 881(a)(7) action, a house is 
forfeitable when the drug sale and exchange of money occur in the house. 
The court reject~d a de mjnimus argument that only a single drug 
transaction occurred on the property, and that only about two ounces of 
cocaine were found. The court noted that drugs, drug paraphernalia, 
weapons, and buy money were found on the premises. The court also 
rejected a proportionality argument that the value of the forfeitable property, 
i.e. the house, was disproportionate to the severity of the injury inflicted 
by its use, i.e. forfeiture. Under Sec. 881(a)(6), when $250 traceable to 
drug transactions is commingled with $12,585, the entire $12,585 is 
forfeitable under a tracing theory. Funds traceable to or used in illegal drug 
transactions are forfeitable.) [In this case, the probable case included the 
presence of a drug scale, drugs, drug paraphernalia, weapons and buy 
money. All these factors combine to show a substantial connection between 
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9 Cir: 

SDFL: 

• 
NDGA: 

NDIL: 

• 

the house and the illicit drug activity. Thus, the probable cause was more 
than, as the court suggests, a single drug transaction. It appears to create 
an undue litigious risk to pursue real property forfeitures involving merely 
incident connections between the realty and the illicit drug activity.] 

u.s. v. Littlefield, 821 F.2d 1365 (1987). (A criminal forfeitu,re action under 
21 U.S.C. Sec. 881(a)(7). Accordingly, if a portion of real property is 
fl)rfeited under 21 U.S.C. Sec. 853 after the defendant's conviction, then the 
remaining property is forfeitable under 21 U.S.C. Sec. 853. The rationale 
is to avoid a civil forfeiture proceeding after a criminal forfeiture action and 
a felony drug conviction); U.S. v. Tax Lot 1500, et~ 861 F.2d 232 (1988); 
cert. denied, Jaffee v. U.S., _U.S.~ 107 L.Ed.2d 351 (1989); 110 S.Ct. 364. 
(A house and land were forfeited under Sec. 881 (a)(7) even though the 
total ground space used to grow marijuana was less than 200 square feet. 
The court specifically rejected a proportionality argument as to the relative 
values of the crops and the real property. The court also rejected an Eighth 
Amendment argument.) IMost courts reject a proportionality argument. 
However, the majority also requires a substantial connection between the 
property and the illegal drug activity.] 

US. v. 31 N.W., 136th Court, etc., 711 F. Supp. 1079 (1989). (A residence 
is properly forfcHed under Sec. 881(a)(7) when: (1) the owner arranged to 
receive cocainf; at his home; (2) the owner took repeated counter­
surveillance measures at his home before a coCaine delivery; and (3) ten 
kilograms of COcaine were delivered to his driveway. The court rejected 
arguments regarding the proportionality of the penalty); U.S. v. Real 
Property and Residence at 3097 S.W. 111 Avenue, etc., 699 F.Supp. 287 
(1988). (Sec. 881(a)(7) authorizes forfeiture of real property when it was 
used as the site for an illegal drug transaction. In this case, claimant's 
residence was forfeite;d based on a single drug transaction in the residence's 
driveway, together with his insistence that drug sales take place at his 
residence and his in.tention to keep drug sale proceeds at his residence.) 

U.S. y. All That Tract (Rjv~rdale), 696 F.Supp. 631 (1988). (In an action 
under 21 U.S.c. Sees. 881(a)(6) and (a)(7), the government is not entitled 
to summary judgment when there is an issue of material fact as to whether 
or not real and persona property owned by claimant was derived from drug 
proceeds, or used to facilitate drug activities.) 

U,S. y. 124 East North Avenue, etc., 651 F.Supp. 1350 (1987). (Real 
property is forfeitable under 21 U.S.C. Sec. 881(a)(7) where: (1) a telephone 
at the property was used regularly to coordinate the sale and delivery of 
drugs; and (2) there was a reasonable belief that a drug transaction would 
soon occur on the property. The court suggested that the isolated use of 
a telephone at a home would probably not be enough to permit forfeiture. 
Probable cause for forfeiture must be detelmined by a judicial officer, not 
a court clerk.) 
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u.s. v. Real Property Located at 2011 Calumet Road, etc._, 699 F.Supp. 108 
(1988), tc~der "Innocence of an Owner is No Defense to a Civil Forfeiture 
Action." .supra. 

u.s. v. Certain Lots in Virginia Ikacll, 657 F.Supp. 1062 (1987). (A 
substantial connection must exist between the real property and the illegal 
drug transaction in order for the property to be forfeitable under 21 U.S.C. 
Sec. 881(a)(7). A one-time use of the property does not subject it to 
forfeiture, especially when there is no evidence that the house was used to 
store or to hide drugs.) 

liS. v. Property Identified as 3120 Benneker Drive, N.E., 691 F.Supp. 497 
(1988). (A residence is forfeitable under 21 U.S.C. Sec. 881(a)(7) on the 
basis of having found drugs and drug paraphernalia. The residence is 
forfeitable regardless of whether or not it is substantially connected to the 
drug deal.) [The case reflects the minority view which is that mere 
incidental use of the property for illegal drug activity is sufficient to render 
the property forfeitable.] 

U.S. v. Certain Real Property in Auburn, Maine, etc., 711 F.Supp. 660 
(1989). (Property which a trafficker claimed was used to store drugs but 
which actually did not contain drugs was forfeitable because it was used 
in a manner calculated to facilitate the commission of the drug violations.) 

U.S. v. A Parcel of Land and Buildings Located Thereon at 40 Moon Hill 
Road, etc., No. 87-0110-XX (December 22, 1988), under "Collateral 
Estoppel." supra. 

U;S. v. 30.80 Acres, ~~.,665 F.Supp. 422 (1987), under "Civil v. Criminal;" 
which applies the minority view of proportionality . .s.upra. 

U.S. v. One Pared of Real Property Described as Lot 4, etc., 712 F. Supp. 
810 (1989). ("Facilitation" in a Sec. 881 (a)(7) realty forfeiture merely 
requires the use of the realty "in any manner" in connection with the 
underlying crime. The court noted that other circuits interpret "facilitation" 
to require a substantial connection between the property and the underlying 
crime.) 

u.s. v. Property Located on Trafalgar Street, etc., 700 F.Supp. 857 (1988). 
(Forfeiture of a dentist's office was appropriate under Sec. 881(a)(7) when 
the dentist regularly used the office for over nine months to write illegal 
prescriptions for controlled substances. However, the court stated that 
forfeiture is not permissible when real property is used to store drugs on 
only one occasion and then only for a few hours.) 

MASFA 

• 

• 

• 



• 

• 

• 

SEIZURES 

This chapter discusses the necessity of seizing forfeitable property, who can seize it, how 
to seize it, the effect of delaying the seizure, pre-seizure notice, and the application of the Fourth 
Amendment's Warrant Requirement to forfeitures. 

A. PROPERTY MUST BE SEIZED BEFORE PROCEEDINGS CAN BEGIN 

In a civil forfeiture action the property is the defendant (in rem). Therefore, the property 
must be seized and brought within the territorial jurisdiction of a judge or other authority before 
forfeiture proceedings can begin. 

Discussion 

The power of a court to subject a particular thing to civil forfeiture depends upon its 
ability to get control over the object Civil forfeiture is an in rem proceeding; the defendant is 
the object. A court's jurisdiction always depends upon having control over the defendant. ~ 
Brig Ann, 9 Cranch (U.S.) 289, 291 (1815); Pennington' . Fourth National Bank, 37 S.Ct. 282 
(1917); Yokohama Specie Bank v. Wang, 113 F.2d 329 (~ Cir. 1940); Strong v. U.S., 46 F.2d 
257 (1 Cir. 1931). 

*** 
See MAS FA § 12. In Rem Proceedings and § 13. In Personam 
Proceedings. 

*** 

1. Movable property must be seized 

The tenn "movable property II refers to things that can be easily moved, such as money, 
furniture, equipment, conveyances, documents, animals, and so forth. Movable property must 
actually be seized to be brought under the control of a court. The United States Supreme Court 
discussed this seizure requirement in Pelham y. Rose, 9 Wall 103, 106, 19 L.Ed. 602 (1870): 

lithe seizure of the property . . . Is made the foundation of the subsequent 
proceedings. It is essential. to give jurisdiction to the court to decree a 
forfeiture. Now, by the seizure of a thing is meant the taking of a thing 
into possession, the manner of which, and whether actual or constructive, 
depending upon the nature of the thing seized. As applied to subjects 
(objects) capable of manual delivery, the tenn means caption; the physical 
taking into custody." 

Seizure prevents the object from being moved outside the territorial jurisdiction of the 
court while the proceedings are pending. Seizure also provides greater assurance that owners of 
the object will be infonned of the forfeiture proceedings against their property. renDorer in. 
Nili,. 95 U.S. 714, 727, 24 L.Ed. 565 (1878). 
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Federal court jurisdiction over the forfeiture of movable property depends upon where the 
property is first seized. • 

2. Immovables must be "served" 

The power to forfeit land, buildings and other immovable property belongs to the court 
having jurisdiction over the territory where the property is located. Because immovable property 
is impracticable to seize, it is usually brought under the control of the court by affixing certain 
iegal documents to the property in a conspicuous place and by leaving copies with the person in 
control. Heidritter v. Elizabeth Q.il::.CJoth Co., 5 S.Ct. 135 (1884); Tyler v. Judges of the Court 
of Registration, 55 N.E. 812 (Mass. 1908) (Justice Holmes); and see Treasure Salvors v. 
Unidentified Wrecked, Etc., 569 F.2d 330 (5 Cir. 1978). 

"while the general rule in regard to jurisdiction in rem requires an actual seizure and 
possession of the res (object) by the officer of the court, such jurisdiction may be acquired 
by acts which are of equivalent import, and which stand for and represent the dominion 
of th,e court over the thing, and, in effect, subject it to the control of the court." Cooper 
v, Reynol.ds, 10 Wall. 308-318. 

*** 
See MAS FA § 6. Seizure of property. Subsection (c). 
Property may be seized constructively by: 

(1) posting notice on the property; 
(2) giving notice pursuant to § 8 or 
(3) filing notice in public records. 

*** 

3. Intangible interests 

Stock certificates, bonds, negotiable instruments and bank certificates of deposit are 
merely so much paper; their value lies in the intangible property interests which they 'symbolize. 
This creates special problems in forfeiture cases. For exampie, if a stock certificate is seized in 
Florida, but the company that issued the stock is incorporated in Delaware, yet all the tangible 
assets of the company are located in N~w Jersey, where is the "stock" located? \Vhich court has 
jurisdiction over the forfeiture of the stock? 

a. Stocks & Bonds 

Forty-nine states have adopted either the uniform Stock Transfer Act or the Uniform 
Commercial Code. As a result, the property interest represented by a stock certificate or bond 
follows the document. In other words, by statute the court in whose territorial jurisdiction a stock 
or bond is found has jurisdiction over the forfeiture of the "shares" represented by the document. 
See Guaranty Trust CO. V' Fentress .. 61 F.2d 329 (7 Cir. 1932); Norrie v' Lohman. 16 F.2d 355 
(2 Cir. 1926); and Direction Oer Disconto-Gesellscbaft v, U.S., 454 S.O. 207 (1925). 
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b. Negotiable Instruments 

Remember the definition of "negotiable instrument?" It means a document containing an 
unconditional promise to pay a sum of money: which can be legally transferred to another by 
endorsement (signature) and delivery. The court in whose territorial jurisdiction a negotiable 
instrument is found has jurisdiction over the forfeiture of the obligation represented by the 
document. See Pelham v. Rose, 9 Wall. 103, 19 L.Ed. 602 (1870); FJrst Trust Co. of St. Paul 
v. Matheson, 246 N.W. 1 (Minn. 1932); and see Shaffer v. Heitner, 97 S.Ct. 2569 (1977). 

c. Accounts 

If no document embodies the obligation, the court in whose territorial jurisdiction the 
"obligor" is found has jurisdiction over the forfeiture. furrris v. Balk.. 25 S.Ct. 625 (1905). 

For example, a bank account merely involves an obligation by a bank to pay a depositor 
a certain sum of money, plus interest, on demand. The bank book issued to a depositor is simply 
a record of the account; the bank book does not embody the account. The account cannot be 
transferred by merely delivering the bank book to another person. If the book for a forfeitable 
bank account is seiz;ed in Florida, but the bank is located in New York, the Federal district court 
having territorial jurisdiction over the New York bank (the obligor) has jurisdiction over the 
forfeiture of the account. 

B. SEIZURE WARRANTS 

Searches for, and seizures of, forfeitable property must satisfy Fourth Amendment 
requirements. The Fourth Amendment applies to illl government "searches and seizures. 

It applies to health and safety searches. Marshal v. Barlow'S, Inc.~ 97 S.Ct. 776 (1977). 
It applies to searches for, and seizures of people, whether felons, witnesses or hostages. ~ 
v. N.Y., 100 S.Ct. 1371 (1980); Rule 41, F.R.Cr.P. It applies to searches and seizures to enforce 
the tax laws. G.M. Leasing Corp. y. U.S., 97 S.Ct. 619 (1977). 

No search or seizure, regardless of its purpose, is immune from the Amendment. 

Because the Fourth Amendment applies to forfeitures, there must be probable cause to 
believe property is forfeitable before it can be seized. The existence of some fonn of probable 
cause is essential to all Fourth Amendment seizures. U,s.... v, Premises Known As 608_~ 
~ 584 F.2d 1297 (3 Cir. 1978); McClendon v, Rosetti, 460 F.2d III (2 Cir. 1972); and ftU 
y. ArmoUL 355 F. Supp. 1319 (MD Tenn. 1972). 

In addition, if forfeitable property is located in a home, in an office, in a garage, in a 
safety deposit box, in luggage, or in some other "private" area protected against government entry, 
then a criminal search warrant must be obtained to enter the area to search for and seize the 
forfeitable property. No one disputes these basic rules. See U,S, v, $128.035 in U,S, Currency. 
628 F.Supp. 668 (SD Ohio 1986) which holds warrant from judicial officer necessary to seize 
residence . 
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There is, however, a controversy over whether a warrant is required to seize forfeitable 
property fou: i in a "public" place. The vast majority of courts hotd that a warrant is not • 
required. A minority, on the other hand, has indicated that a seizure warrant is generally 
required. U.S. v. Pappas, 613 F.2d 324 (1 Cir. 1980); Il.S. v. McCormick, 502 F.2d 281 (9 Cir. 
1974); Melendez v. Shultz, 356 F.Supp. 1205 (D. Mass. 1973). As explained below, the majority 
is correct:no warrant is required to make a probable cause seizure of property found in a public 
place. Also see Anderson v. Crejghton, 483 U.S. 635 (1987),; 107 S.Ct. 3034; 97 L.Ed.2 523, 
under "Discussion (RE Standard of Proof and Probable Cause)." Slijml. U.S. v. Vi1Iamonte-
Marquez, 714 F.2d 428 (5th Cir. 1983), under "Discussion (RE Standard of Proof and Probable 
Cause).".s.upra. U.S. v. 1.678 Acres of Land, etc., 684 F.Supp. 426 WD NC (1987) 
under"Innocence of an Owner is No Defense to Civil Forfeiture." s.uprn. . 

*** 

See MASFA § 6(a). Property may be served upon a warrant 
issued on an affidavit under oath demonstrating probable cause 
for its forfeiture or that the property is the subject of a 
previous final judgment. 

*** 

1. A forfeitable conveyance can be seized in public without a warrant 

If probable cause exists to believe a conveyance is forfeitable, and if it is located in a 
public' area - an area not protected by the Fourth Amendment - it can be seized without a 
warrant. If, on the other hand, it is located in a private area, a search warrant is generally 
required to enter the area and seize the property. In either case, once a forfeitable conveyance 
is lawfully seized, it can be searched without obtaining a search warrant. 

S.C: 

10 Cir: 

9 Cir: 
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*** 

See MASFA § 6(b). Property may be seized without process on 
probable cause ta believe the property is subject to forfeiture. 

*** 

Authorities 

See G.M. Leasing Corp. v. U.S., 97 S.Ct. 619 (1977); and Cooper v. 
California, 87 S.C. 788 (1967). 

U.s. v. Stout- 434 F.2d 1264 (1970); Sjrimarco v. U.S., 315 F.2d 699 
(1963). 

Compare U,S. V. Spetz, 705 F.2d 1155 (1983) (warrant required unless 
exigent circumstances); U.S. v. Kimak, 624 F.2d 903 (1980); U.S. v . 
McCounick, 502 F.2d 281 (1974) (warrant is required unless 4th 
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8 Cir: 

7 Cir: 

6 Cir: 

5 Cir: 

4 Cir: 

3 Cir: 

2 Cir: 

Amendment exception exists) with Lockett v. U.s., 390 F.2d 168 (1968) 
(no warrant required); U.S. v. Johnson, 572 F.2d 227 (1978). 

:u.s. v. Milham, 590 F.2d 717 (1979); O'Reilly v. U.S., 486 F.2d 208 
(1973); U.S. v. Young, 456 F.2d 872 (1972); Drummond v. U.S., 350 F.2d 
983 (1965). 

:u.s. v. Edge, 444 F.2d 1372 (1971); U.S. v. Mills, 440 F.2d 647 
(1971). 

U.S. v. Steele, 727 F.2d 580 (1984); U.S. v. White, 488 F.2d 563 (1973). 

U.S. v. Sjnk, 586 F.2d 1041 (1978); U.s. v. Pruett, 551 F.2d 1365 (1977); 
U.S. v. McKinnon, 426 F.2d 845 (1970); ~ 261 F.2d 86 
(1958); Sanders v. U.S., 201 F.2d 158 (1953). 

U.s. v. $29,000, U.S. Curren~, 745 F.2d 853 (1984); U.S. v. One 1978 
Mercedes Benz, 4 dr. Sed., 711 F.2d 1297 (1983); U.S. v. Kemp, 690 F.2d 
397 (1982); U.s. v. Trotta, 401 F.2d 514 (1968); U.s. v. Haith, 297 F.2d 
65 (1961); U.s. v. One 1956 Ford Tudor ~daI4 253 F.2d 725 (1958). 

U.S. v. Bush, 647 F.2d 357 (1981); U.s. v. One 1977 Uncoln Mark 
Yo. 643 F.2d 154 (1981); U.S. v. Troiano, 365 F.2d 416 (1966). 

U,S. v. Panebianco, 543 F.2d 447 (1976); U.S. v. Zaicek, 519 F.2d 412 
(1975); U.s. v. Capra, 501 F.2d 267 (1974); U.S. v. FrancoUno, 367 F.2d 
1013 (1966); U.S. v. Pacific Finance Corp., 110 F.2d 732 (1940). 

1 Cir: Compare U.S. v. Pappas, 613 F.2d 324 (1980) and U.S. v. One 1972 
Chevrolet Nova, 560 F.2d 464 (1977) with InterbartolQ v. U.S., 303 F.2d 
34 (1962) and U.S. v. One 1975 pontjac Lemans, 621 F.2d 444 (1980). 

co: 

SDFL: 

SDME: 

NDIL: 

MD: 

MA: 

BDNY: 

SDNY: 

Compare U.S. v. 1979 Mercury Cougar, 545 F.Supp. 1087 (1982). 

11.S.. v. One Defender Lobster Yes~, 606 F.Supp. 32 (1984). 

U.S. v. Cresta, 592 F.Supp. 889 (1984); U.S. v. Balsamo, 468 F.Supp. 1363 
(1979). 

U.S. v. Mided, 582 F.supp. 1182 (1983). 

Compare U.S. v. McMichael, 541 F.Supp. 956 (1982). 

U.S. y. One 1975 Pontjac Lcmans, 470 F.Supp. 1243 (1979); Melendez v. 
Shultz, 356 F.Supp. 1205 (1973). 

U,S. y. Perez, 574 F.Supp. 1429 (19K~). 

U.S. v. Vidal. 637 F.Supp. 327 (1986). 
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EDPA: 

MDTN: 

WDTX: 

IN: 

MD: 

TN: 

WA: 

lL£.s. Thrower, 442 F.Supp. 272 (1977). 

Fell v. Annour, 355 F.Supp. 1319 (1972). 

u.s. v. Qne 1973 Pontiac Grand Am, 413 F.Supp. 163 (1976). 

Brune v. State, 342 N.E. 2d 637 (App. 1976). 

Crowley v. State: 334 A.2d 557 (App. 1975). 

Fuqua v. Armour, 543 S.W.2d 64 (1976). 

State v. Dne 1972 Mercury Capri, 537 P.2d 763 (1975) (contra). 

Discussion 

a. Public Seizures 

The United States Supreme Court has traditionally permitted the warrantless seizure of 
both persons and property found in a public place, provided the seizure is based upon probable 
cause. 

For example, in Hester v .... U.S., 44 s.et. 445 (1924), the Court upheld the warrantless 

• 

seizure of liquor found in an open field. In Catroll v. U.S., 45 S.Ct. 280 (1925), the Court • 
upheld the warrantless seizure (and search) of a vehicle found on a public highway. In Cooper 
v. Califo!Jlia. 87 S.et. 788 (1967), the Court assumed the legality of a warrantless seizure of a 
forfeitable vehicle found in a public place, and went on to uphold a subsequent warrantless search 
of the seized car. In U.S. v. WatsoI4 96 S.Ct. 820 (1976), the Court upheld the warrantless 
seizure (arrest) of a felon found in a public place. In Arkansas....Y.., Sanders, 99 S.Ct. 2586 (1979) 
and in U.s. v. Chadwick, 97 s.a. 2476 (1977), the Court approved of warrantless seizures of 
luggage found in public and believed to contain contraband, but disapproved of the later 
warrantless searches of the luggage. In G.M. Leasing Corp. v. U.s.,. 97 S.Ct. 619 (1977), the 
Court upheld the warrantless seizure for tax purposes of conveyances found in public, but 
disapproved of the warrantless seizure for tax purposes of property located in a private office. 
The Court was careful to distinguish between the "public" and "private" seizures: 

"It is one thing to seize without a warrant property resting in an open area 
or seizable by levy without an intrusion into privacy, and it is quite another 
thing to effect a warrantless seizure of property situated on private premises 
to which access is not otherwise available for the seizing officer." 97 S.Ct. 
629-630. 

In Payton v. U.S., 100 s,Ct. 1371 (1980), the Court repeated this distinction in 
disapproving of a warrantless entry into a home to seize (arrest) a suspected felon. The Court 
said: 
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b. 

"It is a basic pt/,lciple of Fourth Amendment law' that searches and 
seizures inside a home without a warrant are presumptively unreasonable. 
Yet it is also well-settled that objects such as weapons or contraband found 
in a public place may be seized by the police without a warrant. The 
seizure of property in plain view involves no invasion of privacy and is 
presumptively reasonable, assuming that there is probable cause to 
associate the property with criminal activity. The distinction between a 
warrantless seizure in an open area, and such a seizure of private premises, 
was plainly stated in G.M. Leasing Corp. v. United States,. .. " 

Is...There A StatutoI)' Warrant Requirement? 

Several courts have held that the forfeiture section of the Federal Controlled Substances 
Act contains a warrant requirement, even if a warrant is not always constitutionally required. See 
U.S. v. Pappas. 613 F.2d 324 (1 Cir. 1980); U.S. v. One 1972 Chevrolet Nova, 560 F.2d 464 (1 
Cir. 1977); U.S. v. Leslie, 598 F.Supp. 254 (Vt. 1984); and see O'Reilly v. U.S., 486 F.2d 208 
(8 Cir. 1973) (Judge Lay, "dissenting"). They point to 21 U.S.C. § 881(b), which provides: 

Any property subject to forfeiture to the United States under this title 
MAY be seized by the Attorney General upon process issued pursuant to 
the Supplemental Rules for Certain Admiralty and Maritime Claims ... , 
except that seizure without such process MAY be made when: 

(1) the seizure is incident to an arrest or a search under a search 
warrant or an inspection under an administrative inspection warrant; 
(or) 

* * * 

(4) the Attorney General has probable cause to believe that the 
property has been used or is intended to be used in violation of this 
title. 

In the event of seizure pursuant to paragraph: 

(4) of this subsection, proceedings . . . SHALL be instituted 
promptly. (Emphasis is not in the original). 

The plain wording says that process may be obtained; it does not say .shall or D1lJS1 be 
obtained. Courts believing this section requires a warrant have igrlOred this distinction; they treat 
the use of the word "may" as imposing a mandatory require:ment, rather than as an option 
available to the gav,ernment. If Congress had used only the word "may" throughout this section, 
there might be some logic to what these few courts are saying.. After all, Congress could have 
confused the word "may" with the word "shall." But, Congress used the term "shall" at the end 
of § 881(b) to require prompt proceedings under the: statute. By using both terms in the same 
section, Congress indicated it understood the difference and intended the words to be interpreted 
differently. Minor v. Mechanic's Bank. 1 Pet. (26 U.S.) 46, 7 L.Ed. 47 (1928); U.S. ex rei Siegel 
v, Thoman. 15 S.O. 378 (1895). Therefore, section 881(b), on its face, must be interpreted as 
giving the government the option to obtain seizure "warrants" under the Admiralty Rules; but 
§ 881(b) does not require warrants. 
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Those courts interpreting § 881(b) to require a warrant have also been forced to "re-write" 
subsection 881(b) (4). As written by Congress, that subsection exempts all seizures for forfeiture • 
from any "requirement" for Admiralty Process arguably imposed by the section. See ~ and 
O'Reilly cited above. 

What justification do these few courts have for ignoring the plain wording of § 881(b)? 
Could Congress have actually intended § 881(b) to impose a mandatory warrant requirement, 
despite the wording of the section? It seems very unlikely. 

First, Congress has written other forfeiture statutes which are still in effect and which do 
not require seizure warrants. See 19 U.S.C. § 1595, The Tariff Act of 1930, and 49 U.S ,C. § 781, 
§ 782, The Contraband Seizure Act. A car transporting imported marijuana is subject to 
forfeiture under both these laws, and under 21 U.S.C. § 881(a) (4) .= It is absurd to think that 
Congress has permitted the government to seize such a car under the first two statutes without 
obtaining a warrant, but that it has required a seizure warrant under the third statute. 

Second, at the time CDI'igress was considering the passage of section 881, the Federal 
courts were unanimous that warrants were not required to seize forfeitable property found in 
public places. Congress must have known of these court decisiom>. 

Third, in passing section 881 as part of the Controlled Substances Act of 1970, Congress 
thought it was strengthening existing law enforcement authority, rather than placing new 
restrictions on it. See House Report No. 91-1444, 3 U.S. Code Congo & Admin. News, p. 4566 
(1970). 

Fourth, the authors of this guide have read the entire legislative history of the 1970 
Controlled Substances Act, including unpublished materials in the files of the library of the Drug 
Enforcement Administration. There is absolutely no evidence in the history of the statute that 
indicates Congress intended to require warrants under 21 U.S.C. § 881(b). And see Pappas, cited 
above (Judge Campbell, dissenting). 

Finally, if Congress had intended to subject all seizures for forfeiture to judicial 
supervision, it would not have referred to "Admiralty Process" in section 881(b). Instead, it 
would have referred to Rule 41 of the Federal Rules of Criminal Procedure (traditional warrants). 
Admiralty "warrants!' do not meet Fourth Amendment requirements. They are issued by court 
clerks, not by judges, magistrates or other judicial officers. They do not require any showing of 
probable cause. They do not require sworn statements of the facts and circumstances supportmg 
the seizure. They need not specify with particularity the location of the property to be seized. 
In short, they provide none of the protections nmmally associated with "true" warrants. U.s. v. 
935 Cases More Or Less, 136 F.2d 523 (6 Cir. 1943). Again, see Pappas cited above (Judge 
Campbell, dissenting). 
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The conclusions to be drawn from all this are that: 

1. A traditional search warrant is required to search for, and to seiz':.., 
forfeitable property only when it is located in an area subject to Fourth 
Amendment protection; 

2. No warrant of any kind is needed to make a probable cause seizure of 
forfeitable property, particularly a conveyance, found in a public place; and 
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3. 

1 Cir: 

CDCA: 

WDNC: 

The government has the option under 21 U.S.C. § 881(b) ;\0 obtain 
admiralty "warrants" to facilitate the seizure of land, buildings, large 
vessels, cargo, accounts, etc., provided the seizure does not invade privacy 
interests protected by the Fourth Amendment. 

Authorities 

In Re Warrant to Seize One 1988 Chevrolet Monte Carlo, 861 F.2d 307 
(1988). (A showing of probable cause is sufficient for a district court to 
issue a seizure warrant for civil forfeiture of personal property. There need 
not be exigent circumstances, an earlier forfeiture judgement, or a filed 
complaint in rem. The concern is that probable cause be shown before 
seizure of property.) [The First Circuit takes the position that the civil 
forfeiture statutes requires a seizure warrant. See U.S. v. Pappas, 613 F.2d 
324 (1980). However, the instant case seems to soften the statutory warrant 
requirement. The court does not want this requirement to cause the 
government to use more cumbersome judicial forfeitures instead of 
administrative forfeitures.] 

11.S. v. Real Property Locat&d at 25,231 M,lmmoth Circle, etc.,. 659 F.Supp. 
92 (1987). (Sec. 881 is punitive and thus the Fourth Amendment applies. 
As a result, judicial officer, not a mere clerk of the court. must determine 
probable cause before issuing a warrant.) 
U.S. y. 1678 Acres of Land, etc., 684 F.Supp. 426 (1988), under "Innocence 
of an Owner is No Defense to Civil Forfeiture." SYpI.a, p. 23. 

CO: U.S. v. $152,160.00, 680 F. Supp. 354 (1988) (A complaint and seizure 
warrant approved by a judicial officer is necessary for seizure of real 
property.) [This is consistent with the Department of Justice policy. Some 
cases merely require presentation of the complaint to the clerk of the court, 
which means that there is no probable cause hearing prior to seizure of the 
real property.] 

MA: In Re Application for Warrant to Seize One 1988 Chevrolet Monte Carlo 
and One 1988 Chevrolet Camaro, 677 F.Supp. 57 (1988). (Sec. 881(b) 
requires a pre-seizure complaint and warrant in non-exigent seizures. 
Seizure of automobiles is not exigent.) [Assuming arguendo, that Sec. 
881(b) contains a statutory warrant requirement, it would seem that vehicles 
constitute exigent circumstances. Vehicles are by definition highly 
moveable assets and likely to be gone before a warrant can be issued,] 

RI: U.S. y. Property Known as 6 patricia Drive, etc., 705 F.Supp.710 (1989), 
under IiDiscussion (RE Probable Cause.)" Slijm!, p. 10. 

c. Searches of Forfeitable Conveyances 

Despite the controversy over whether a warrant is needed to seize a forfeitable conveyance 
in public, all courts agree that once a forfeitable conveyance has been lawfully seized, it is subject 
to a thorough search without a warrant. In fact, once a conveyance has been lawfully seized for 
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forfeiture, it can be searched at any time even though there may no longer be any reason to 
believe it contains seizable property. Moreover, the search can be very intensive, including the • 
dismantling of parts such as the seats, gas tank and "rocker panels." It is not limited to an 
inventory. See all the cases cited under "Authorities." In particular, see U.S. v. KiI'llil& 624 
F.2d 903 (9 Cir. 1980); U.S. v. JohnsQl4 572 F.2d 227 (9 Cir. 1978); and U,S. v. Balsamo, 468 
F.Supp. 1363 (D. Maine 1979). 

d. Exclusion of Evidence 

If there is enough lawfully obtained evidence to prove a conveyance is forfeitable, but a 
court rules the conveyance should have been seized with a warrant, the court is limited to . 
excluding any evidence found in the conveyance as a result of the warrantless seizure. The court 
cannot prevent the forfeiture of the conveyance. Remember, the mere fact of illegal seizure, 
standing alone, does not immunize property from forfeiture. See page 43 of this guide for a 
discussion of this issue. 

2. Tangible Personal Property 

Unlike a car, most tangible personal property is not likely to be left in a public area. 
Therefore, seizures of cash, diamonds, deeds, and other forfeitable personal property must be 
made with a traditional search warrant (Rule 41, F.R.Cr.P.), or must come within one of the 
recognized exceptions to the Fourth Amendment's warrant requirement. Typically, forfeitable 
personal property can be seized from a violator V'i'ithout a warrant as part of a search incident to 
his arrest. U.S. v. 71.41 Qunces Gold Filled Scrap, 94 F.2d 17 (2 Cir. 1938). Qr, it can be 
seized' without a warrant if it is discovered in plain view during an otherwise lawful search. Qr, 
it can bl~ seized without a warrant by obtaining a voluntary consent for the seizure. Qr, it can 
be seized without a warrant if it is suddenly threatened with immediate removal or destruction. 

Remember, all searches and seizures are subject to the restrictions of the Fourth 
Amendment. Although an illegal warrantless seizure will not jeopardize the forfeiture, it will 
subject you to potential civil liability for a Fourth Amendment violation. 

3. Accounts and Intangible Property 

Traditional search warrants are neither necessary, nor suitable for seizing intangible 
property, such as a bank account. Attaching or levying accounts involves no invitation of 
privacy. See U.S. v. Miller, 96 s.n. 1619 (1976). Seizures by levy, or attachment, need not be 
made with a traditional warrant. Murray's Lessee v. Hoboken Land & Improv. Co., 18 How. (59 
U.S.) 272, 15 L.Ed. 372 (1856). 

Seizures of accounts and other intangible property should be accomplished under the 
Supplemental Rules of Certain Admiralty and Maritime Claims (28 U.S.C. Appx.). Rule C(3) 
and Rule C(5) provide: 
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"(3) Judicial Authorization and Process .... In actions by the United States 
for forfeitures for federal statutory violations, the clerk, upon filing of the 
complaint, shall forthwith issue a summons and warrant for the arrest of 
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the vessel or other property without requiring a certification of exigent 
circumstances. 

"(5) Ancillary Process. In any action in rem in which process has been 
served as provided by this rule, if any part of the property that is the 
subject of the action has not been brought within the control of the court 
because it has been removed or sold, or because it is intangible property 
in the hands of a person who has been served with process, the court may, 
on motion, order any person having possession or control of such property 
or its proceeds to show cause why it should not be delivered into the 
custody of the marshal or paid into court to abide the judgment; and, after 
hearing, the court may enter such judgment as law and just may require." 

If the third party in control of the account (e.g., a bank) does not immediately tum over 
the funds, he effectively becomes a party-defendant to the fcrfeiture proceedings. See Rules E( 4) 
(c), B(3) (a) and C(6). 

4. Real Property 

Again, traditional warrants (Rule 41, F.R.Cr.P.) are not suitable for "seizing" real property, 
such as land and buildings. U.S. v. 63,250 Gallons of Beer, 13 F.2d 242 (D. Mass. 1926). As 
with intangible property, seizures of land and buildings should be made under the supplemental 
Rules for Certain Admiralty and Maritime Claims (28 U.S.c. Appx.). Rule #(4) (b) provides: 

"(b) Tangible Property. If tangible property is to be attached or arrested, the 
marshal shall take it into his possession for safe custody. If the character or 
situation of the property is. such that the taking of actual possession is 
impracticable, the marshal shall execute the process by affixing a copy thereof to 
the property in a conspicuous place and by leaving a copy of the complaint and 
process with the person having possession or his agent." 

Moreover, on October 27, 1986, P.L. 99-570 was enacted, which added the following 
provision to 21 U.S.C. § 881(b): . 

"The Government may request the issuance of a warrant authorizing the ';eizure 
of property subject to forfeiture under this section in the same manner as provided 
for a search warrant under the Federal Rules of Criminal Procedure." 

Hence, although the seizure warrant authorized under P.L. 99- 570 cured the existing lack 
of formal authority to seize personal property subject to administrative forfeiture, it does little to 
cure the problem of authority to enter and search real property subject to forfeiture. 

Note that these procedures make no mention of entering premises to conduct a search, nor 
do they mention ejecting occupants lawfully on the property. The owners or occupants do not 
automatically lose their privacy rights in the premises pending the outcome of the forfeiture. Nor 
do they lose their privacy rights as to their personal property stored On the premises. See:u.s... 
v. Sanford, 493 F.Supp. 78 (D. D.C. 1980); Boone v. Mar~ 393 A.2d 1.361 (Md. 1978); 
People v. Stadtmore, 382 N.Y.S.2d 807 (App. 1976); .clruze y. Florida~ 330 So.2d 166 (Fla. App. 
1976). For a case upholding seizure and forfeiture of currency and gold bars no1 named in search 
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warrant under "inadvertent plain view" theoryo' see U.S. v. $10,000 in u.s. Currenc~, 780 F.2d 
213 (2 Cir. 1986). If probable cause exists to search the premises, obtain a separate search • 
warrant. Do not rely on Admiralty process or a "seizure warrant" under P.L. 99-570 to search 
'premises incident to their "seizure." See U.S. v. Ladson. 774 F.2d 436 (11 Cir. 1985), where 
court holds inventory search llilt valid under "seizure warrant/writ of entry" for real property when 
"contents" not listed as subject to forfeiture. Also, see cases at page 199 of this guide which hold 
that warrant of arrest jn rem for real property must be approved by judicial officer -- not ~ 
of court. 

Finally, it might be necessary to file a special notice called a lis pendens in state property 
records concerning the seizure and pending forfeiture of real property. See 28 U.S.C. § 1964 
and Wjnkler v. Andrus, 614 F.2d 707 (10 Cir. 1980). At this time, it is not clear whether this 
requirement applies in Federal forfeiture proceedings. Until the question is decided, it is probably 
safer to file such a notice. 

*** 
See MASFA § 6(b). Seizure of inhabited real property which 
is accompanied by removing or excluding its residents shall be 
done in most cases pursuant to an adversarial judicial 
determination of probable cause. However, the determination 
may be done ex parte when the state has shown exigent 
circumstances. 

*** 

C. DELAY OF SEIZURE IS NO DEFENSE TO FORFEITURE/STATUTE OF LIMITATIONS 

Property used illegally need not be seized immediately nor at the very first opportunity. 
Delay in seizing forfeitable property does not affect the government's right to pursue a civil 
forfeiture, as long as the forfeiture proceedings are begun within the Statute of Limitations. The 
federal Statute of Limitations on civil forfeitures is five years. 
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Authorities 

19 U.S.C. § 1621; 28 U.S.C. § 2462 

S.Ct: 

8 Cir: 

6 Cir: 

4 Cil': 

3 Cir: 

u.s. v. $8,850 jn U.s. Currenc~, 103 S.Ct. 2005 (1983) (p. 2011, N. 13); 
and see Calei"o-Toledo v. Pearson Yacht Leasing Co .• 94 S.Ct. 2080 (1974) 
(2 month delay). 

O'Reill~ v. U,S .. 486 F.2d 208 (1973) (3 month delay). 

U.s. v. Mills, 440 F.2d 158 (1953) (seizure "at a later time"). 

Weathersbee v. U.S., 263 F.2d 324 (1958) (3 month delay). 

U.S. v. Qne 1950 Buick Sedan, 231 F.2d 219 (1956). 
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2 Cir: 

1 Cir: 

See U,S, v, Pacific Finance Corp" 110 P,2d 732 (1940) (6 week delay), 

Interbartolo v' U,S., 303 F.2d 34 (1962) (17 day delay). 

AZ: In Re One 1962 VW Sedan, 464 P.2d 338 (1970); In Re One 1977~ 
fuk-up, 584 P.2d 559 (1978) (103 day delay illegal under State Statute 
requiring "prompt" seizure). 

FL: Mosley v. State, 363 So. 2d 172 (App. 1978) (8 day delay); Knight v' State. 
336 So, 2d 385 (App. 1976) (one month delay). 

Discussion 

Occasionally, claimants argue that forfeitable property must be seized at the moment of 
illegal use or the right to forfeit it is lost. This is a hollow argument. 

Requiring immediate seizure might jeopardize an ongoing investigation. It might 
prematurely reveal the identity of agents working in an undercover capacity. It might reveal the 
identity of confidential informants. Requiring the seizure of property at the first sign of probable 
cause would also pressure agents in doubtful cases to "seize first, and resolve questions about 
probable cause later." This would encourage violations of the Fourth Amendment. 

Fortunately, there is no constitutional requirement that forfeitable property be seized 
immediately. The Fourth Amendment does not require the prompt or immediate seizure of either 
people'(arrests) or property, Hoffa v' U,S' J 87 S.Ct. 408, 417 (1966): 

"There is no constitutional right to be arrested. The police are not required to 
guess at their peril the precise moment at which they have probable cause to arrest 
a suspect, risking a violation of the Fourth Amendment if they act too soon .... 
Law enforcement officers are under no constitutional duty to call a halt to a 
criminal investigation the moment they have the minimum evidence to establish 
probable cause ... 

In very rare cases, the Fifth Amendment Due Process clause might bar a forfeiture if the 
government purposely delayed a seizure in a bad faith attempt to gain a tactical advantage, and 
the delay seriously prejudiced an owner's ability to defend against the forfeiture. But, the burden 
would rest upon the claimant to prove both bad faith and prejudice before the forfeiture could be 
barred. See U.S.v.Lovasco. 97 s.a. 2044 (1977); U.S. v, Marion. 92 s.a. 
455 (1971). 

In the vast majority of cases there is no constitutional significance in a time lapse between 
the illegal use and the later seizure of forfeitable property. In addition, there is no federal statute 
that requires forfeitable property to be seized immediately. And, the state Uniform Controlled 
Substances Act contains nothing that requires forfeitable property to be seized promptly. 

Several statutes have statutes which have been interpreted as requiring prompt seizure of 
forfeitable property. See In Re One 1972 Ford Pick-up, 584 P.2d 559 (ARIZ. 1978) . 
But, even in these few states, immediate seizure is not required. 
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Generally, as long as seizure is made and proceedings are begun within the Statute of 
Limitations, mere delay of seizure is no defense to forfeiture. As the Supreme Court noted in • 
U.S. v. Ewell, 86 S.O. 773, 777 (1966): 

"the applicable statute of limitations ... is . the primary guarantee against 
bringing overly stale (prosecutions) . 

The Statute of Limitations applicable to most federal civil forfeitures is five years (19 
U.S.C. § 1621): 

"No suit or action to recover any ... forfeiture of property accruing under 
the customs laws shall be instituted unless such suit or action is 
commenced within five years after the time when the alleged offense was 
discovered: ... Provided further, That the time of the absence from the 
United States of the property, shall not be reckoned within this period of 
limitation." 

Nru.e. that the time begins to run when the offense is discovered, not necessarily when it 
occurs. This provision is made applicable to drug-related forfeitures by 21 U.S.C. § RR1(d). 
Also see 28 U.S.C. § 2462. 

S.O: 

4 Cir: 

co: 

Authorities 

U.S. v. $8,85Q, 103 S.Ct. 2005, 2011 (1983). 

U.S. y. Kemp, 609 F.2d 307 (1982). 

u.s, v. 1979 Mercury Cougar, 545 F.Supp. 1087 (1982). 

E. PRE-SEIZURE NOTICE OR HEARING ARE NOT REQUIRED 

Ordinarily, the United States Constitution requires that a person be given notice and an 
opportunity to be heard before he is deprived of his property. Forfeiture is a traditional exception 
to this rule. The seizure of forfeitable property without prior notice or prior hearing is 
constitutionally acceptable. 

S.O: 

10 Cir: 

9 Cir: 
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Authorities 

U.S. y. Von Neumann, 106 S.Ct. 610 (1986) (p. 614); U.S. v. $8,85Q in 
U,S. Currenc~ 103 S.Ct. 2005 (1983) (p. 2011 n. 12); Calero-Toledo v. 
Pearson Yacht Le,sing Co., 94 S.O. 2080 (1974). 

See Bramble y. Richardson.. 498 F.2d 968 (1("\~). 

U.S. v. One 1971 BMW 4 Dr Seda14 652 F.2d 817 (1981); U.S. v. On;;; 
1967 Porsche, 492 F.2d 893 (1974); and see Ivers v, U,S., 581 F.2d 1362 
(1978). 
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8 Cir: • 
5 Cir: 

2 Cir: 

• 

EDMO: 

• AL: 

AZ: 

u.s. v. One 1980 Red Ferrari, 875 F.2d 186 (1989). (Due process does not 
require a pre-seizure hearing. Sec. 881(a)( 4) is not unconstitutionally 
vague and overbroad.) 

U.S. v. One 0) 1972 Wood, 19 Foot Custom Boat, 501 F.2d 1327 (1974). 

D.S. v. The Premises and Real Property at 4492 South Livonia Road, etc., 
889 F.2d 1258 (1989). (When a claimant makes a sufficient showing of 
interest in the property through filing with the court a motion and affidavits, 
technical noncompliance with the procedural rules governing the filing of 
claims may be excused. Failure to file a claim and answer in the in rem 
proceeding does not necessarily preclude standing. 'The rationale is that 
there are two types of standing. AIticle III standing, exercised here, 
requires the claimant to show sufficient interest in the property to create 
a "case or controversy." Statutory standing requires compliance with certain 
procedural requirements. Only lack of AItiele III standing deprives the U.S. 
Court of Appeals of jurisdiction.)(The constitutional due process adequacy 
of preseizure, ex parte forfeitures under 21 U.S.C. Sec. 881 (a)(7) depends 
on a balancing of three considerations; namely, (1) the significance of the 
property interest; (2) the risk of an erroneous deprivation through the 
procedures used and the probable value of additional procedural safeguards; 
and (3) the government's interest in pte-notice seizure, including the 
avoidance of burdensome additional procedures. In this case, the court 
found no exigent circumstances justifying the preseizure, ex parte forfeiture 
of real property.) (Following the First Circuit, the particularity requirements 
of supplemental Rule E(2)(6) requires that a forfeiture complaint adequately 
apprise claimant of the factual circumstances underlying the forfeiture 
action.) (Probable cause may be supported by hearsay later deemed 
inadmissible.) (The court offered interesting dicta concerning a possible 
Fifth Amendment challenge to civil forfeitures. The theory of civil 
forfeiture is that the property devoted to an unlawful purpose is tainted as 
an instrumentality of crime and therefore must be condemned. The phrase 
"in any manner or part" in 21 U.S.C. Sec. 881(a)(7) may authorize 
forfeiture of the "whole" of the property if any "part" was used for drugs. 
On the other hand, at some point a forfeiture may cross the line between 
condemning an instrumentality of crime to actually punishing a claimant 
by depriving him of his estate. Where punishment is the result, the Fifth 
Amendment Due Process procedural protections will be needed. The civil 
forfeiture protections will be inadequate.) (The court also suggests that 
seizure warrants for real property should be issued by a judicial officer and 
not a mere clerk of the court.) 

Allen v. Tucker, 715 F. Supp. 266 (1989) (Pre-hearing seizure of property 
does not violate due process provided the claimant is eventually given an 
opportunity to be heard. The hearing may be incorporated into a full trial 
on ther merits.) 

Kirkland v. State, 340 So. 2d 1 (App. 1976). 

State ex reI Berger v. McCarthy, 548 P.2d 1158 (1976). 
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GA: Blackmon v. B.P.O.E., 208 S.E.2d 483 (1974). 

MA: Com. y. One 1977 Pontjac Grand Prix A'~tQ, 378 N.E.2d 69 (App. 1978). 

NB: State v. One 1970 2-DoOf Sedan Rambler, 215 N.W.2d 849 (1974). 

NM: Matter of One Cessna Aircraft. 559 P.2d 417 (1977). 

NC: State y. Richardson, 208 S.E.2d 274 (App. 1974). 

W: Fuqua v. Armour, 543 S.W.2d 64 (1976). 

WA: State v. One 1972 Mercury Capri, 537 P.2d 763 (1975). 

Discussion 

Nonnally, the Due Process clauses of the Fifth and Fourteenth Amendments require 
governments to provide a person with notice and an opportunity to be heard before taking his 
property. Fuentes v. Shevjn, 92 S.O. 1983 (1972). There are, however, "extraordinary 
situations" which penn it governments to postpone giving notice and holding a hearing until.after 
the seizure. These extraordinary situations all have three things in common: 

1. The seizure serves an important government interest; 

2. There is a need for speed; and 

3. A responsible government officer initiates the seizure under a carefully 
worded statute (92 S.O. at 2000). 

The seizure of forfeitable property has traditionally been recognized as one of these 
"extraordinary situations." See Fell y. ArmOUIJ 355 F.Supp. 1319 at 1326 (MD TENN. 1972). 

First, widespread drug abuse, particularly among children and teenagers, poses a very 
serious threat to the well-being of society. Drug trafficking organizations that cater to this abuse 
are composed of three elements: (1) drugs, (2) people, and (3) money and other assets. As long 
as the assets remain untouched, seized drugs and arrested people can always be quickly replaced. 
Depriving drug traffickers of their assets and operating tools is an essential step in crippling the 
drug traffic. 

Second, forfeitable assets must be seized quickly. In the past, owners who became aware 
of the impending seizure and forfeiture of their property transferred title to a relative, attorney, 
or some innocent third party. The instinct to alienate property to avoid forfeiture is so common 
that a significant body of case law has developed within the area of forfeiture law on the effect 
of these "fraudulent" transfers. Defense counsel seem unusually quick to take assignments of 
forfeitable assets in consideration for their services. U.S. y, $22,640 in U.S. Currency, 615 F.2d 
356 (5 Cir. 1980); U.S. v. Praetorius, 487 F.Supp. 13 (ED NY 1980); U.S. v. $11,580 in U.S. 

• 

• 

Currency. 454 F.Supp. 376 (MD FLA. 1978); U.S. v. One 1964 MG & $17,883 jn U.S. Currency, • 
408 F.Supp.1025 (WD WASH. 1976); U,S. v. One 1976 Chris-Craft Boat, 423 F.2d 1293 (5 Cir. 
1970); .ElQrid~lers Growers Bank y. U.S., 279 F.2d 673 (5 Cir. 1960); State v. Crampton, 568 

146 MASFA 



• 

• 

• 

P.2d 680 (Ore. 1977). 

The best way to avoid the bad faith depletion of forfeitable assets, the removal of 
forfeitable assets, and the fraudulent transfer of forfeitable assets is to seize them quickly without 
prior notice of the impending proceedings. 

Third, seizures for forfeiture are initiated by government officers who are specifically 
trained in the law of forfeiture and the law of search and seizure. They are under a duty to insure 
that probable cause exists to forfeit property before they initiate a seizure. 

For these reasons, the seizure of forfeitable property without prior notice or prior hearing 
is constitutionally acceptable. Aside from this reasoning, it would s~~em foolish to require notice 
and a hearing prior to seizing the fruits and instrumentalities of a crime, but not to require notice 
and a hearing before seizing (arresting) the criminal. 

"It would be grossly inconsistent ... to allow a deprivation of personal liberty by 
an arrest based on probable cause and yet not allow a deprivation of property 
without a prior hearing when there is probable cause to believe that the owner has 
used the property in violation of a statute providing for seizure. Certainly due 
process does not afford greater prosecution for property than it does for personal 
liberty. Due process does not entitle an individual to a hearing prior to arrest 
based upon probable cause. Similarly, due process does not entitle a person, who 
has used his property as an instrument of crime, to a hearing prior to seizure 
pursuant to statutory authority. To hold that due process requires a prior hearing 
in this situation would be to ignore the delicate process of adjustment entrusted to 

. us by the Constitution. The interests of the government and the well being of 
society demand that the officers of the law be able to seize property used as an 
instrument of crime in violation of a statute providing for seizure." ~~ 
1967 Porsche, 492 F.2d 893, 894 (1974). 

PROCEEDINGS 

A. FORFEITURE OCCURS AT THE MOMENT OF ILLEGAL USE 

When a statute provides for forfeiture, the forfeiture takes place at the moment of illegal 
use, unless the statute provides otherwise. At that instant all rights and legal title to the property 
pass to the government. Seizure and fonnal proceedings simply confinn, or proclaim, the 
forfeiture that has already taken place. No third party can acquire a legally recognizable interest 
in the property after the illegal use. 

*** 
See § 11. Judicial Proceedings Generally. Subsection (n). 
Property vests in the state on the commission of the co'nduct 
giving rise to forfeiture together with proceeds of the property 
after that time. Any property or proceeds subsequently 
transferred is forfeited unless the transferee acquired the 
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property in good faith, for value, and was not knowingly taking 
part in an illegal transaction and the transferee's interest is 
exempt. 

See also § 15. Judicial 'Disposition of Property. Subsection (b). 
Title to the forfeited property interest and its proceeds is 
deemed to have vested in the state on the commission of the 
conduct giving rise to forfeiture under the MASF A. 

*** 

Authorities 

Statute: 21 U.S.C. § 881(h) (Added by P.L.98-473, 10/12/84). 

S.O: 

11 Cir: 

10 Cir: 

U.S. v. Stowell, 10 S.O. 244 (1890) (and cases cited therein). 

u.s. v. Bissell, 866 F.2d 1343 (1989), reh'g denied. en bane, U.S. v. 
Caraballo-Scandoval, 874 F.2d 821 (1989), under "Attorney Assignments." 
infra. 

Eggleson Vo State of ColoradQ, 873 F.2d 242 (1989). (Forfeiture relates back 
to the time the illegal act is committed. Forfeiture occurs before value is 
received by a vendor, i.e. while the value is still held by the purchaser, and 
before a sale oc.curs. Thus, title vests in the United States through forfeiture 
before a state can establish title via state tax liens. Since a state never 
receives title in the property, a state cannot qualify as an innocent owner.) 
[This appears to be a misapplication of the innocent owner defense, as a 
state or even a foreign country could normally qualify as an innocent 
owner. The issue here is the priority of claims as between a federal 
forfeiture and a state tax lien; 7 Fifths Old Grand-Dad Whiskey v. U.S., 
158 F.2d 34 (1946). 

9 Cir: U.S.'y. $5,644,540 in U.S. Currency, 799 F.2d 1357 (1986); [vers v. U.S., 
581 F.2d 1362 (1978); Simons Vt~ 541 F.2d 1351 (1976); Stout v. 
Green, 131 F.2d 995 (1942); The Rethalulew, 51 F.2d 646 (1931). 

8 Cir: U.S. v. Trotter, 889 F.2d 153 (1989), under "Competing Governments." 
infra; O'Reilly v. U.S., 486 F.2d 208 (1973). 

7 Cir: U.S. v. $84.000 u.S. Currency, 717 F.2d 1090 (1983) cert. den. 105 S.O. 
131 (1984). 

6 Cir: U.S. v. Mills, 440 F.2d 647 (1971). 

5 Cir: U.s. v. One 1967 Chris Craft 27-Foot Fiber Glass BQat, 423 F.2d 1293 
(1970); FlQrida Dealers and Growers Bank v. U,S., 279 F.2d 673 (1960); 
WingQ y. U.s~ 266 F.2d 421 (1959); The Sterling, 65 F.2d 439 (1933). 
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4 Cir: • 
2 Cir: 

1 Cir: 

CO: 

SDFL: 

SDGA: 

HW: 

ED IL: 

NDIL: 

MA: 

• EDNC: 

NJ: 

OR: 

EDPA: 

EDSC: 

MDTN: 

WDTX: 

CA: 

NJ: 

OR: 

TX: 

• 

In the Case of One 1985 Njssan 300 ZX, etc., 889 F.2d 1317 (1989), under 
"Claimants (RE Standing)." infra; In Re Metmor Financial, Inc., 819 F.2d 
446( 1987), under "Gain is Included." s.upra, p. 44.;] Weathersbee v. U.S., 
263 F.2d 324 (1958); Hru;:';nan v. U.s., 199 F.2d 34 (1952). 

U.S. v. pacific Fjnance Corp., 110 F.2d 732 (1940). 

Strong v. U.s., 46 F.2d 257 (1931). 

(Contra) Eggleston v. State of Coiorad.Q. 636 F.Supp. 1312 (1986). 

U.s. v. One Condominium Apartment, 636 F.Supp. 457 (1986); U.S. v. One 
(1) 43-Foot Sailing Vessel, 405 F.Supp. 879 (1975). 

Walker v. U.S., 438 F.Supp. 251 (1977). 

U.S. v. Four (4) Pinball Machines, 429 F.Supp. 1002 (1977). 

Mayo v. U.S., 413 F.Supp. 160 (1976). 

U.s. v. One Parcel of Land. 614 F.Supp. 183 (1985). 

The Harpoon II, 71 F.Supp. 1022 (1947). 

U.S. v. One 1954 Model Ford Victoria, 135 F.Supp. 809 (1955). 

State of New Jersey v. Moriarity. 268 F.Supp. 546 (1967). 

u.s. y. One Oldsmobile Sedan. 23 F.Supp. 323 (1938). 

U.S. v. One 1951 Oldsmobile Sedan, 129 F.Supp. 321 (1955). 

U.s. y. One 1957 Model Tudor Ford, 167 F.Supp. 864 (1958). 

Fell v. Aunour, 355 F.Supp. 1319 (1972). 

U.S. V, Various Pieces of Real Estate, 571 F.Supp. 723 (1983). 

People y. Grant, 127 P.2d 19 (App. 1942). 

Farley y, $168,400,97. 259 A.2d 201 (1969). 

State y, Crampton. 568 P.2d 680 (App. 1977). 

State v, Cherry. 387 S.W.2d 149 (App. 1965). 
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Discussion 

When does the ownership (title) of forfeitable property pass to the government? Does it 
pass (vest) at the moment of illegal use? Does it pass at the time of seizure? Or does it pass 
when a formal judgment, or declaration of forfeiture is issued by the authorities? This question 
may seem overly academic, but the answer has significant consequences. 

Under the old common law of England, the answer depended upon the character of the 
property. Real property, such as land and buildings, was forfeited at the moment of its illegal 
use, or at the moment of the criminal act. . 

At that instant all rights and legal title to the property passed to the government. 

Personal property, on the other hand, was not forfeited until its owner was convicted, or 
a judgment of forfeiture was obtained. Ownership of cash, conveyances, equipment and other 
personal property did not pass to the government until formal proceedings against the owner and 
the property were completed. 

The forfeiture of lands has relation to the time of the fact committed, so as to 
avoid all subsequent sales and encumb.rances; but the forfeiture of goods and 
chattels has no relation backwards; so that those only which a man has at the time 
of the conviction shall be forfeited. 

Therefore a traitor or felon may bona fide.. sell any of his chattels real or personal, 
for the sustenance of himself and family between the fact and conviction; for 
personal property is of so fluctuating a nature, that it passes through many hands 
in a short time; and no buyer could be safe, if he were liable to return the goods 
which he had fairly bought, provided any of the prior vendors have committed a 
treason or a felony. [4 Blackstone Commentaries on the Laws of England. 388 
(1765)] 

The old common law rules appear in both state and United States Supreme Court 
decisions. See Farley v. $168,400,97, 259 A.2d 201, at 204 (NJ 1969) and U,S. v. Stowell. 10 
s.n. 244, at 248 (1890). Today, there is no "common law" forfeiture; there can be no forfeiture 
in the United States unless it is specifically authorized by some statute. As a result, Congress and 
state legislatures are free to decide when ownership passes to the government under any particular 
forfeiture statute. 

Where a forfeiture is given by a statute, the rule of the common law may be 
dispensed with, and the thing forfeited may either vest immediately, or on the 
performance of some particular act, as shall be the will of the legislature. This 
must depend upon the construction of the statute. [U.S. Y. Grundy. 3 Cranch (7 
U.S.) 337, 351, 2 L.Ed. 459 (1806)(Chief Justice John Marshall)]. 

In the early American forfeiture statutes neither Congress nor state legislatures, bothered 
to specify exactly when forfeiture was to take place. As a result, the United States Supreme 
Court established a presumption that the forfeiture of both real and personal property takes place 

• 

• 

at the very moment of their illegal use, at the very moment of the criminal act, unless the • 
forfeiture statute in question specifically states otherwise. US; v. Grundy, 3 Cranch (7 U.S.) 337, 
2 L.Ed. 459 (1806); U.s. v. 1960 Bags of Coffee, 8 Cranch (12 U.S.) 398, 3 L.Ed. 602 (1814); 
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U.S. v. One Hundred Barrels Distilled Spirits, 81 U.S. (14 Wall) 44, 20 L.Ed. 815 (1872); :u.s.. 
• y. Stowell, 133 U.S. t, 10 S.et. 244, 33 L.Ed. 555 (1890). 

• 

• 

it must be admitted . . . beyond all doubt, that the forfeiture becomes 
absolute at the commission of the prohibited acts, and that the title from that 
moment vests in the United States in all cases when the statute in terms denounces 
the forfeiture of the property as a penalty for a violation of law, without giving 
any alternative remedy, or prescribing any substitute for the forfeiture, or allowing 
any exceptions to its enforcement, or employing in the enactment any language 
showing a different intent. ... [U.S. v. Qne Hundred Barrels Distilled Spirits, 81 
U.S. at 56-57, 20 L.Ed. 816-817] 

This presumption is now uniformly followed in every state and federal jurisdiction. None 
of the following statutes specifies the time when forfeiture is to take place. Therefore, title to 
property forfeitable under these laws passes to the government at the moment of illegal use, at 
the moment of the criminal act: 

21 U.S.C. S 881, The civil forfeiture section of the federal Controlled 
Substances Act. 

U.C.S.A. Sec. 505, The civil forfeiture section of the state Uniform 
Controlled Substances Act. 

21 U.S.C. § 848, § 853, The criminal forfeiture sections of federal law 
relating to Continuing Criminal Drug Enterprises and felony forfeitures. 

18 U.S.C. § 1963, The criminal forfeiture section of the Racketeer 
Influenced and Corrupt organizations Act (RICO). 

Seizure and formal proceedings under these statutes do not change the tinw. of forfeiture. 
Formal proceedings simply proclaim, or confiml, the forfeiture which has already taken place. 
They provide owners with an opportunity to be heard, as required by the Due Process clauses of 
the Fifth and Fourteenth Amendments. They memorialize, or provide a public record, of the 
transfer of ownership to the government. But they do not affect the time that forfeiture occurs. 

Because forfeiture takes place at the moment of illegal use, no third party can acquire a 
legally recognizable interest in the property aftler the activity that subjects it to forfeiture. 

1. Attorney Assignments 

As noted earlier, on page 158 of this Guide, defense bttorneys seem prone to taking 
"assignments" of their client's interests in seized property as payment for their services. If the 
seized property is forfeitable, these attorney-assignments are worthless. Ownership offorfeitable 
property passes to the govern.'11ent at the moment of illegal use. Thereafter, the owner of record 
no longer has any legal rights left to assign. An attorney who takes an assignment of forfeitable 
property takes nothing by the assignment. The case law on forfeiture makes this quite clear. See 
u.S. v. One Parcel of l,and, 614 F.Supp. 183 (ED IL 1985). 
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While some attorneys [might not be familiar with the case law on forfeitures, all attorneys 
taking assignments of property lawfully held by the federal government should be familiar with • 
31 U.S.C. § 3727 (§ 203 before 1982), the Assignment of Claims Act. This statute bars the 
assignment of any interest in property being held by the federal government. It makes no 
difference whether the property is held as evidence, or for forfeiture, or for tax purposes, or for 
safekeeping. Interests in property in the possession of the United States Government cannot 
generally be assigned. See, for example, U.S. v. Praetorius, 487 F.Supp. 13 (ED NY 1980). 

However, there is a great deal of inconsistency in the Federal Courts regarding the 
assignment of property subject to civil forfeiture. In the case of Merger v. Bell, 510 F.Supp. 9 
(ME 1980), the court held that the Assignment of Claims Act (cited in the previous paragraph) 
was not complied with, and hence, the attempted assignment of drug money to an attorney was 
a nullity. This decision was affirmed by the First Circuit Court of Appeals on 3/6/81 in an 
unreported decision, # 80-1478. For contrary views: see U.S. v. $13,000 in u.s. Currency, 733 
F.2d 581 (8 Cir. 1984) which holds the Assignment of Claims Act not applicable since the matter 
involved an lIinterest in property adverse to the interest held by the United States," rather than 
a "claim against the United states"; U.S. v. Currency Totalling $48,318.08, 609 F.2d 210 (5 Cir. 
1980) where assignment was held possible, but notice of assignment was held defective; and lLS... 
v. $22,640 in U.S. Currency, 615 F.Supp. 356 (5 Cir. 1980) where notice of assignment was not 
made to the Government by the attorneys until after a default judgment on the currency was 
obtained. 

For a case raising a collateral matter related to the civil forfeiture/assignment issue, see 
U.S. v. $149,345 in u.s. Currency, 747 F.2d 1278 (11 Cir. 1984) where an attorney was not 
successful in claiming an interest in seized currency while declining to disclose the name of the • 
client based on attorney/client privilege; similarly see In re Grand Jury Subpoena, etc. et aI., 605 
F.Supp. 839 (SD NY 1985), which held the 5th and 6th Amendments do not bar disclosure of 
attorneys' fees in the context of a possible criminal forfeiture action. . 

However, the cases are much less clear in a criminal forfeiture when.all of a defendant's 
assets have been seized under 21 U.S.C. § 853, and counsel then obtained to defend against the 
21 U.S.C. § 848 and § 853 matters. A case ~l.olding that legitimate attorneys' fees are exempt 
from such an § 853 forfeiture is U.s. v. Reckmeyer, 631 F.Supp. 1191 (ED VA 1986). This 
decision refers on page 1196 to the Justice Department Guidelines on Forfeiture of Attorneys' 
Fees, 38 Crim.L.Rep. (BNA) 3001, 3002 (10/2/85). For a case holding attorneys' fees already 
paid by a CCE defendant are not forfeitable, see U.S. v. Bassett, 632 F.Supp 1308 (MD 1986). 
Cases excepting legitimate attorneys' fees from RICO forfeiture under § 1963, and U,S. v. Rogers, 
602 F.Supp. 1332, (CO 1985) and U.S. v. Badalamenti, 614 F.Supp. 194 (SD NY 1985). 

*** 
See MASFA § 11. Judicial Proceedings Generally. Subsection 
(e). A person charged with a criminal offense may apply for 
the release of seized property that is necessary for the defense 
of the person's criminal cbarge. The court holds a probable 
c:ause hearing if the applicant establishes that: 
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(1) he bad no opportunity to participate in a previous 
adversarial judicial probable cause determinatioll; 
(2) he bas no access to other monies adequate for the 
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S.O: 
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S.O. 

2 Cir: 
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payment of criminal defense counsel; and 
(3) the interest in property to be released is not subject 
to any claim other than the forfeiture . 

If the court finds no probable cause, the property is released 
and exempt from forfeiture if it has been paid for criminal 
defense services actually rendered. 

*** 
Authorities 

Caplin and Drysdale, Chartered v. U.S.; _U.S._(1989); 109; 109 S.O. 
2646; (Title 21 U.S.C. Sec. 848(e), regarding a continuing criminal 
enterprise violation, does not grant a district court the equitable discretion 
to allow a defendant to withhold assets to any bona fide attorney's fees. 
Also, Sec. 853(e) does not "immunize" non-restrained assets used for 
attorney's fees from subsequent forfeiture under Sec. 853 (e), concerning 
recapture offorfeiture assets transferred to third parties.) (Sec. 853 does not 
unduly burden a defendant's Sixth Amendment right to retain counsel. A 
defendant has no Sixth Amendment right to spend another's money, i.e. the 
Government's money, for attorney fees, even if those funds are the only way 
that the defendant will be able to retain his counsel of choice. The Sixth 
Amendment right to counsel does not mean an absolute right to counsel of 
choice; a competent attorney can always be appointed by the court for 
indigent defendants. As stated in Justice Brennan's concurrence, p. 2655, 
citing the Court of Appeals, liThe modern Jean Valjean must be satisfied 
with the appointed counsel. II Sec. 853 does not violate a defendant's Fifth 
Amendment right to due process. However, such a right may be violated 
in specific cases of prosecutorial misconduct, as for example, in certain 
motions to disqualify defense counsel). 

1I..S.....Y.. Monsanto; _V.S._ (1989); 109 S. Ct. 2657; _L. Ed. 2d _. 
The forfeiture statute under 21 U.S.C. Sec. 853 constitutionally mandates 
that a District Court to enter a pretrial order freezing assets in a defendant's 
possession, even where the defendant wants to use those assets to pay an 
attorney. Since Sec. 853(a) does not specifically exclude assets that could 
be used to pay an attorney from its definition of forfeitable property, such 
assets are forfeitable. As the majority states, p. 2663, liThe legislative 
history and congressional debates are similarly silent on the use of 
forfeitable assets to pay stockbroker's fees, laundry bills, or country club 
membership; no one could credibly argue that, as a result, assets to be used 
for these purposes are similarly exempt from the statute's definition of 
forfeitable property. The forfeiture of assets intended to pay attorney's fees 
is constitutional under both the Fifth and Sixth Amendments.) 

In Re Grand Jury Subpoena, etc" et a1.; Payden v. U.S., 767 F.ed 26 
(1985); also see 775 F.2d 499 (1985), regarding denial of costs under Equal 
Access to Justice Act, 28, U.S.C. Sec. 241(a). The District Court case is 
cited in the Guide on p. 165. The Court of Appeals reversed the District 
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4 Cir: 

10 Cir: 

11. Cir: 

154 

Court on the grounds of abuse of the grand jury process, but ignored the 
Sixth Amendment right to counsel argument.) • 

U.S. v. $10,694 in U.S. Currency, 828 F.2d 233 (1987), under "All Proceeds 
Traceable to Illicit Drug Exchanges are Subject to Federal Forfeiture." 
.supra. 

u.s. Nichols, 841 F.2d 1485 (1988). The plain language of Sec. 853(a) 
includes assets that are paid to attorneys within the definition of forfeitable 
property, and imposes the same conditions on attorneys as it does on any 
other third party seeking to defeat a forfeiture action. An exemption for 
attorney's as it does on any other third party seeking to defeat a forfeiture 
action. An exemption for attorney's fees would undermine the 
congressional goal of increasing the forfeiture of criminally obtained assets. 
The Sixth Amendment does not require an exemption for attorneys fees 
because the right to choice of counsel is not absolute. The right to counsel 
does not always mean the right to counsel of choice. Counsel can always 
be appointed. [As the court notes, the Department of Justice has guidelines 
regarding forfeiture of attorney fees. The guidelines are intended to prevent 
the harassment of any particular attorney.] 

U.S. v. Bissell, 866 F.2d 1343 (1989); reh'g denied, en bane, U.S. 
Caraballo-Scandoval, 874 F.2d (1989), under Attorney Assignments." An 
attorney retained to defend of whose entire assets are alleged to be 
forfeitable may go uncompensated. Under the relation back theory, the 
government asserts a significant claim to the defendant's assets before trial. 
The pretrial restrain provisions in 21 U.S.C. Sec. 853 protect the 
government's claim by preserving those assets for possible forfeiture. As 
a result of the relation back theory, the defendants never owned the seized 
assets. All assets belonged to the government from the time they were used 
in or derived from criminal activities. The theory does not mean that 
defendants are indebted to the government such that assets seized should 
be applied to that indebtedness. Defendants are thus holding assets 
belonging to the government Dver which they had no more right than a 
thief. (Seizure of all of defendant's assets does not violate the Sixth 
Amendment. The Sixth Amendment requires competent representation, as 
by appointed counsel, but not right to counsel of choice. Only criminal 
defendants with legitimate, uncontested assets have the right to counsel of 
choice.) [The defendants did not argue that the government restrained 
nonforfeitable assets. They argued that sufficient funds should be exempt 
from seizure and formal forfeiture to pay for counsel of choice and other 
litigation expenses. The Department of Justice must approve seizure of 
attorney fees.] (The Fifth Amendment right to due process requires a post­
seizure hearing on the merits which may be delayed until actual trial. 
However, the delay must meet the balancing test of Barker v. Wingo, 407 
U.S. 514, 92 S.C. 2182, 33 L.Ed. 2d 101 (1972). Barker involved the 
Sixth Amendment right to a speedy trial. [The Barker test is discussed 
under U.S. v. $19,120.00 in U.S. Currency, 700 F. Supp. 33 (1987)]. The 
Speedy Trial Act, 18 U.S.C. Sec. 3161 ~ seq., ensures that most federal 
criminal proceedings will commence quickly.); U.S. v. Four Parcels of Real 

MASFA 

• 

• 



• 

• 

• 

EDIA: 

Property on Lake Forest Circle, etc., 870 F.2d 586 (1989), under 
"Intervenors (RE Standing)." infra. 

U.S. v, A Parcel oiReal Property, etc., 650 F.Supp. 1534 (1987), under "All 
Facilitation Moneys Significantly Connected to Any Drug Offense are 
Subject to Federal Forfeiture." .s.u.pra. 

2. Fraudulent Transfers 

Faced with impending seizure and forfeiture, violators often transfer forfeitable property 
to relatives or friends in hopes of avoiding forfeiture. In most instances the new "owner" pays 
nothing and has knowledge of the criminal activities of the violator. 

Because forfeiture occurs at the moment of illegal use, the ufraudulent transfers" are 
ineffective. By the time the attempt is made to transfer the property, ownership has already 
passed to the government. See U.s, v. One 1967 Chris Craft 27-Foot Fiber Glass Boat. 423 F.2d 
1293 (5 Cir. 1970); Weathersbee v, U.s., 263 F.2d 324 (4 Cir. 1958); and DeBonis y. U.S., 103 
F.Supp. 123 (WD PA 1952). 

3. Bona Fide Purchasers For Value 

Like all other transferees, innocent purchasers cannot generally take a legal interest in 
forfeitable property. Even though they have no knowledge that the property is forfeitable, and 
they pay for it in an "arms length" transaction, they do not acquire ownership to the property. 
They are in the same unfortunate ~ituation as people who unwittingly buy stolen property. 77 
c.r.s. Sales Sec. 295(e) (1952). Simons v. U.s., 541 F.2d 1351 (9 Cir. 1976); Florida Dealers 
and Growers B..ank v. U.S., 279 F.2d 673 (5 Cir. 1960); Wingo v, u.s" 266 F.2d 421 (3 Cir. 
1959); 7 Fifths Old Grand Dad Whiskey v. U,S., 158 F.2d 34 (10 Cir. 1946); U.S. v, Qne ]957 
Model Tudor Ford, 167 F.Supp. 864 (ED SC 1958); U.S. y. One 1254 Model Ford Yj~tQria, 135 
F.Supp. 809 (ED NC 1955); State v. Cherry, 387 S.W.2d 149 (TX App. 1965); and see 
Weathersbee v. U.s., 263 F.2d 323 (4 Cir. 1958). 

By the settled doctrine of this court, whenever a statute enacts that upon the 
commission of a certain act specific property used in or connected with that act 
shall be forfeited, the forfeiture takes effect immediately . . .; and the 
condemnation, when obtained, relates back to that times and avoids all 
intermediate sales and alienations even to purchasers in good faith. [U.S. v. 
Stowell, 10 S.C. 244, 247 (1890) (emphasis not in original)] 

Because of the injustice of this rule, bona fide purchasers for value (BFP's) of forfeitable 
property can petition the executive branch for a pardon (remission) of the forfeiture, Once 
granted, they arc, in effect, declared to be the new owner by order of the executive branch of 
government. Compare Florida Dealers and Growers Bank_v.U.S., 279 F.2d 673 (5 Cir. 1960) with 
U.S. v. One 1967 Chris Craft 27-Foot Fiber Glass Boat~ 423 F.2d 1293 (5 air. 1970). 
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By its nature, the remission statute assumes the validity of the forfeiture but also 
assumes that outstanding interests in property and bona fide claims to property are 
not snuffed out by the. (property's) ... guilt. They continue viable, at least to the 
extent of permitting innocent persons to ask that the sovereign temper the 
strictness of the rule of forfeiture when there are equitable grounds for relief. 
[Florida Dealers and Growers Bank~ cited above, at 677] 

In some instances, forfeiture statutes contain specific sections protecting property 
purchased by BFP's from forfeiture, provided the BFP can prove his innocence in a9quiring the 
property. See 21 U.S.C. § 881(a) (6), the Currency and Proceeds section of the federal drug 
forfeiture statute. 

B. 

*** 
See MASFA §11. Judicial Proceedings Generally. Subsection 
(h). Any property transferred to a person after an order of 
forfeiture remains forfeitable unless the transferee proves that 
the transferee acquired the property in good faith, for value, 
and was not knowingly taking part in an megal transaction, 
and the transferee's interest is exempt. See also § 5. 
Exemptions. 

*** 

POST-SEIZURE NOTICE AND HEARING ARE REQUIRED 

In forfeiture cases, the constitutional right of owners to notice and a hearing is simply 
postponed, not erased. Although pre--seizure notice or a hearing are not required, post-seizure 
notice and an opportunity to be heard must be provided at a meaningful time and in a meaningful 
way. 

Statute: 

S.O: 

9 Cir: 

3 Cir: 

2 Cir: 

CDCA: 
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Authorities 

19 U.S.C. § 1602-1612 

Robinson v. Hanrahan, 93 S.Ct. 30 (1972). 

u.s. v. One 1971 BMW 4-Door Sedan, 652 F.2d 817 (1981) (Notice to 
residence & advertisement with owner in jail held valid); .wir.e.n v. Eide, 
542 F.2d 757 (1976). 

M.enkarell v. Bureau of Narcotics, 463 F.2d 88 (1972). 

Lee v' Thornton, 538 F.2d 27 (1976). 

U.S. V. Eight (8) Rhodesjan Stone Statues, 449 F.Supp 193 (1978). 
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SDFL: 

NDMS: 

EDMO: 

SDNY: 

MDTN: 

AL: 

AZ: 

CA: 

GA: 

IL: 

MA: 

MI: 

NE: 

NJ: 

NM: 

SD: 

TX: 

WA: 

u.s. v. One (1) 1950 Burger Yacht, 395 F.Supp. 802 (1975). 

lfulladay v. RQberts, 425 F.Supp. 61 (1977). 

One 1964 Cadillac Sedan DeVille 4-DQor v. U.s., 378 F.Supp. 416 (1974). 

Jaekel v. U.S., 304 F.Supp. 993 (1969). 

&11 v. AnnQUT, 355 F.Supp. 1319 (1972). 

Kirkland v. Stats;, 340 SO.2d 1121 (App. 1976). 

Matter of 1974 Chev, CaIDarQ, 589 P.2d 475 (App. 1978); One Cessna 206 
Ajrcraft, Etc. v. SaathQff, 577 P.2d 250 (1978); Stats; ex reI Berger v, 
Mc;Carthy, 548 P.2d 1158 (1976). 

PeopIs; v. One 1941 Chev. Coupe, 231 P.2d 832 (1951), 

TaylQr v. Stats; Bank of JacksQnvilli4 165 S.E.2d 920 (App. 1969), 

EeQple v, One 1965 OIdsIDQbile, 284 N.E.2d 646 (1972). 

Com. V. One 1977 PQntjac Grand Prix AutQ, 378 N.F.2d 69 (App. 1978). 

EeQple v. One] 973 PQntjac Auto, 269 N.W.2d 537 (App. 1978). 

State v. One 1970 2-DQQr Sedan Rambler, 215 N.W.2d 849 (1974). 

Kutner Buick, Inc. v. Streleckj, 267 A.2d 549 (Superior 1970). 

Matt.(:r of Qne Cessna Aircraft, 559 P.2d 417 (1977). 

State v. One PQntjac AutQ, 270 N.W.2d 362 (1978); State v. Miller, 248 
ri.W.2d 377 (1976). 

State V. Cherry, 387 S.W.2d 149 (App. 1965); State v. Richards, 301 
S.W.2d 597 (1957). 

State v. One 1972 Mercury Capri, 537 P.2d 763 (1975); ~,ofEverett v. 
Sl&k. 515 P.2d 1295 (1 973). 

Discussion 

The Due Process clauses of the United States Constitution (in the 5th and 14th 
Amendments) require that a person be given notice and an opportunity to be heard before he is 
deprived of his property, or of any important interests. Memphis Light, Gas & Water Djv. v, 
lliit. 98 S.O. 1554 (1978)(1oss of utilities); GQss v. Lopez, 95 S.Ct. 729 (1975)(suspension from 
public school); Fuentes v. Shev;n, 92 S.0.1983 (1972)(repossession of furniture); Bell v. BursQI4 
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91 S.Ct. 1586 (1971)(loss of driver's license); Goldberg v. Kelly, 90 S.Ct. 1011 (1970)(1oss of 
welfare benefits); Sniadach v. Family Finance Corp., 89 S.Ct. 1820 (1969)(garnishment of wages). • 

In forfeiture cases no preseizure notice of hearing need be given; but post-seizure notice 
and hearing are absolutely required. 

1. Notice 

The right to a hearing is meaningless without notice of the proceedings. Walker v. 
Hutchinson, 77 S.Ct. 200, 202 (1956). 

158 

An elementary and fundamental requirement of due process in any proceeding 
which is to be accorded finality is notice reasonably calculated, under all the 
circumstances, to apprise interested parties of the pendency of the action and 
afford them an opportunity to present their objections. [Mullane v. Central 
Hanover Bank & Trust Co., 70 S.Ct. 652, 657 (1950)]. 

NDGA: 

Authorities 

In the Matter of $89,000, Plus or Minus, etc., 691 F.Supp. 1411 (1988). 
(Petitioners filed a motion under Rule 41(e) of the Federal Rules of 
Criminal Procedure alleging insufficiency of notice. They never filed a 
claim in the civil forfeiture action. Notice of pending forfeiture proceeding 
was attempted in three ways. First, DEA mailed notice to the addresses the 
petitioners gave the DEA agents who seized the property. Second, DEA 
mailed notice to the jail where petitioners were housed after their arrest. 
Third, DBA published notice in USA Today for three consecutive weeks. 
Petitioners provided a fictitious address to the seizing DBA agents. 
Petitioners never received notice in the jail. Also, the cognizant DBA 
agent received a letter from petitioner's counsel stating his availability to 
accept service of process. However, DEA never mailed notice to 
petitioners' attorney. The court stated that there is no suggestion of criminal 
proceedings, as in a civil forfeiture action, a Criminal Rule 41(e) motion 
is construed as a suit in equity rather than one under the Federal Rules of 
Criminal Procedure. The court then utilized a four-prong, nonexclusive 
test to determine the applicability of equity jurisdiction. The first factor 
is whether or not the government agents callously disregarded petitioner's 
constitutional rights. The second factor is whether or not the petitioner has 
an individual interest in and need i'or the seized property. The third factor 
is whether or not the petitioner would be irreparably injured by forfeiture 
of the property. The final factor is whether or not the petitioner has an 
adequate remedy at law. A defense M invoking equity jurisdiction is the 
doctrine of unclean hands, meaning that "he who comes into equity must 
come with clean hands." Providing DBA agents with false information 
constitutes unclean hands. As a result, the court declined to exercise equity 
jurisdiction.) 
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a. Method of Deliver~ 

Several methods of delivering notice to interested parties may be acceptable, depending 
upon the facts of the case. The Constitution requires a method of delivery that is most likely to 
reach all interested parties. People v. One 1941 Chrysler 6 Touring Sedan, 180 P.2d 780 (CA 
App.1947). 

1) Mere Seizure Is Not No~ 

The mere seizure of property is not considered acceptable notice. Seizure certainly 
informs an owner that some government action is being taken against his property, but it does 
not give him the information he needs to contest the seizure in a hearing, such as who seized it, 
under what law, for what activity, etc. Windsor v. McVeigh, 93 U.S. 274 (1876); lI..S. v. One 
Parcel of Real Propert~, 763 F.2d 181 (5 Cir. 1985); Fell v. Armour, 355 F.Supp. 1319, 1327 
(MD TN 1972); and see Scott v. McNeil, 14 S.O. 1108 (1894); (f The Mar~, 9 Cranch (U.S.) 
126, 3 L.Ed 678 (1815). 

2) Oral Notice Is Inadequate 

Given the importance of notice, the amount of infoIDmtion which it must contain, and the 
inability of most persons to remember new facts, some form of written notice seems required. 
Verbally informing someone of a seizure and pending forfeiture proceedings is not 
constitutionally acceptable. Jaekel v. U.s" 304 F.Supp. 993 (SD ~ry 1969). 

3) Publication of Notice 

Publication of notice in a newspaper of general circulation is acceptable ~ as to persons 
who are missing or unknown. Mullane, cited above. Although the likelihood of their being 
informed by publication is very remote, "the world must move on .... " Proceedings cannot be 
held up indefinitely until all missing or unknown parties are found. Case of Broderick's Will, 21 
Wall (U.S.) 503, 509 (1874). 

When permitted, courts generally prefer and state statutes often require that publication 
be made in the county where the seizure took place. See Menkarell v. Bureau of Narcotics, 463 
E2d 88 (3 Cir. 1972). But the Constitutional requirement of due process seems flexible enough 
to permit publication in other counties within the same judicial jurisdiction. Securit~ Bank v. 
California, 44 S.O. 108, 111 (1923). 

Notice by publication is constitutionally inadequate as to interested persons whose names 
and addresses are known .or are easily obtained. Mullane, cited above; Robinson y. Hanrahan,. 
93 S.O. 30 (1972); Menkarell, cited above; Honada~ v. Roberts, 425 F.Supp. 61 (ND MS 1977); 
Fell v. Armour, 355 F.Supp. 1319 (MD TN 1972); Jaekel, cited above. As to known parties, 
some form of written, personal notice is required, such as a letter. 

4) Registered or Certified Mail 

"However it may have been in former times, the mails today are recognized as an efficient 
and inexpensive means of communication." Mullane v. Central Hanover Bank & Trust Co., 70 
S.Ct. 652, 660 (1950). As such, notice given in the form of a letter is constitutionally acceptable. 
Failure to send notice by mail when address is known to seizing. agency voids forfeiture, 
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regardless of publication. Winters y. Working, 510 F.Supp 14 (WD TX 1980). 

Actual receipt of the notice need not be shown. Tyler v. Judges of the Court of 
RegistratiQ]], 55 N.E. 812, 814 (MA 1900). But, a reasonable effort must be made to deteImine 
the "true" address of interested parties. For example, mailing notice to an owner's home address 
when it is easy to learn that he is in prison is not an acceptable method of notice. Robinson v. 
HanrahaI4 93 S.Ct. 30 (1972). Contra, see U.S. v. Qne1971 BMW 4-Door Sedan, 652 F.2d 817 
(9 Cir. 1981) where DEC system of registered mail to residence of jailed owner was held 
reasQ,Uable. Similarly, if notice is mailed to an owner of record, and he responds by saying he 
sold the property to a third party, a reasonable effort must be made to give notice to the newly 
identified owner. One Cessna 206 Aircraft, Etc. v. Saathoff. 577 P.2d 250 (AZ 1978). 

Authorities 

1 Cir: U.S. v. Mosquera, 845 F.2d 1122 (1988). (Correspondence from claimant's 
spouse to the government indicating receipt of notice to the spouse does 
not necessarily serve as notice to the claimant. If notice is inadequate, then 
claimant can file an action under 28 U.S.C. Sec. 1331. for return of 
forfeited property). 

2 Cir: Weignor y. City of New York, 852 F.2d 646 (1988); cert. denied, 
_U .S._ (1989). (The government may use any reasonable means of 
notice consistent with an intention to actually infoIm the claimant. Thus, 
regular, first-class mail plus publicaiton were sufficient notice even though 
claimant denied having received notice). [DEA uses certified mail and 
publication, which arguably goes beyond the notice constitutionaliaty 
requirements. ] 

7 Cir: Eshweiler v. U.S., 877 F.2d 634 (1989). (In a case involving a jeopardy 
assessment by the IRS under 26 U.S.C. Sec. 6861(a), the phrase I/last 
known address It means the address where the government reasonably 
believes the taxpayer wished be reached when notice was sent. The IRS 
need only exercise reasonable diligence in attempting to deteImiue this 
address). 

5) personal Se.rvk~ 

Personal service of a summons and complaint upon interested parties advising them of a 
forfeiture action undoubtedly satisfies the constitutional requirement of notice. Personal service 
is a classic fOIm of notice which is always adequate in any type of proceedings. Muilane, cited 
above, at 657; see Holladay V. Roberts, 425 F.Supp. 61, 69 (ND MS 1977). 

6) Actual Noti~ 

• 

• 

Persons who have actual notice of forfeiture proceedings, who have the opportunity to 
participate, and who take full advantage of that opportunity, should not be pennitted to attack the 
adequacy of the method of which they were notified. The Merino, 9 Wheat (U.S.) 391, 6 L.Ed. 
118 (1824), Wiren v. Eide, 542 F.2d 757, 763 (9 Cir. 1976); Com. v. One 1977 pontiac Grand • 
Prix Auto, 378 N.E.2d 69 (MA App. 1978); State v. Cherry, 387 S.W.2d 149 (TX App .. 1965). 
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*** 
See MASFA § S. Commencement of Forfeiture Proceedings, 
Property Release Requirements. Subsection (a)(3). Notice shall 
be given: 

(1) by personal service or certified mail, return receipt 
requested, if the owner's or interest holder's name and 
current address are known; 
(2) by certified mail, return receipt requested to a name 
and address of record, if the owner's or interest holder's 
name and address are unknown; or 
(3) by publication if the owner's or interest holder's 
name and address are unknown and not on record. 

*** 
b. Content 

Due process does not require a notice to be in any special format. The content is what 
is critical. liThe contents of the notice must be such as to insure that the owner of the seized . 
. . [property] ... be afforded the constitutionally required meaningful opportunity to be heard." 
Fell v. AnuQJJL. 355 F.supp. 1319, 1329 (MD TN 1972). In general, the following information 
is required. 

1) Description of Seized Property 

The seized property must be described in such detail that a person can tell whether it is 
his; otherwise, the notice is inadequate. Boswell's Lessee v. Otis, 9 How (U.S.) 336 (1850). And 
see 11,S. v, Eight (8) Rhodesian Stone Statues, 449 F.Supp. 193 (CD CA 1978). 

Persons having an interest in the property need not be identified in the notice, Castillo v, 
McConnico, 18 S.Ct. 229 (1898), unless their names are reason~bly need to identify the object. 

2) Identity of Responsible Official(s) 

Interested parties have a right to know who seized their property (what agency of 
government) and who they must deal with to try to get it back (officials in the deci&ion-making 
process). U.s, v, Eight (8) Rhodesian Stone Statues, 449 F.Supp. 193 (CD CA 1978). 

3) Time and Place of Seizure 

The time and place of seizure ,must be specified, because it affects where and when the 
forfeiture proceedings will take place. Parties need this information to prepare. U,S, v. Eight (8) 
Rhodesian Stone Statues, cited above. 

4) Citations of Legal Authority 

A statement of the legal authority under which the seizure was made is also required. 
Holladay v, Roberts, 425 F.Supp. 61 (ND MS 1977); Fell v. Armour, 355 F.Supp. 1319 (MD TN 
1972). 
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In a democracy, it is a cardinal principle that when the government undertakes 
ac~ion affecting the rights of a citizen to liberty or property, it must announce the 
authority under which it is acting. For example, one who is arrested has the right 
to know the charge; one who is immediately deprived of possession of his property 
by a declaration of taking in a condemnation proceeding is entitled to know the 
legal authority for the condemnation. 40 U.S.c. Sec. 258a. And even a traffic or 
parking ticket contains a statement of the ordinance or law alleged to have been 
violated. To know the legal basis for the government's action is the indispensable 
predicate for a citizen to exercise his right to contest the validity of that action. Cf. 
Groppi v. LesIi~, 404 U.S. 496, 502, 92 S.Ct. 582, 30 L.Ed.2d 632 (1972). In the 
context of a forfeiture, the citizen can neither adequately prepare his petition for 
remission nor exercise other legal remedies which may be available to him unless 
he is aware of what law he is alleged to have broken. [U.S. v. Eight cited aho~ 
at 202 (8) Rhodesian Stone Statues. 

5) Ayailable Procedures 

Interested parties must be provided with an opportunity to be heard. TherefOle, the 
procedures for challenging the seizure, and for seeking relief, must be identified in the notice. 
Menkarell v. Bureau of Narcotjcs, 463 F.2d 88 (3 Cir. 1972); U.S. v. Eight (8) RhQdesian Stone 
Statues, Holladay v. Roberts, and Fell v. Armour, cited above. 

6) Appraised Value 

• 

If the proceedings are in any way dependent upon the value of the seized property, then • 
the government's appraisal of value must be in the notice. Menkarell v. Bureau of Narcotics, 
cited above. 

7) Tjme Limits 

Any limitations placed upon the time periods allowable in which to respond, or to 
challenge the seizure, or to seek relief, must be contained in the notice. Holladay v. Roberts, and 
Fell v. Armour, cited above. 

8) Penalty fQI Inaction 

The penalty for failure to file within the time limits must also be stated. Holladay v. 
Roberts. and Fell v. ArrnQUL cited above. 

There may be mjnor errors in the notice, as long as the resulting notice adequately advised 
persons of these basic elements. Grannis y. Ordean, 34 S.Ct. 779 (1914). 
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*** 
See MASFA Section 8(a)(4). Notice of pending forfeiture shall 
include a description, the date and place of seizure, the conduct 
giving rise to forfeiture, and procedural rights. 

*** 
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2. Some Kind of "Hearing" 

In the case of Calero-Toledo..Y..Xe.arsw Yacht Leasing...CQ... 94 S.Ct. 2080 (1974), the 
United States Supreme Court held that the constitutional right to notice and a hearing in forfeiture 
actions could be postponed until after seizure. 

It did not hold it could be totally eliminated. Just a few months after the Calero decision, 
Mr. Justice White summed it up in Wolf v. McDonnelL 94 S.Ct. 2963, 2975 (1974): 

The Court has consistently held that some kind of hearing is required at 
some time before a person is finally deprived of his property interests. 

Although the need for post-seizure notice and hearing in forfeiture cases is clear, a 
question remains as to what kind of hearing is required--a full trial, a personal appearance before 
the- decision maker, a mere opportunity to submit written evidence, or simply a chance for a 
claimant to tell his side of the story in writing or by phone? The term "hearing" is a flexible 
term; it does not necessarily mean a full-scale judicial-type trial. Memphis Light, Gas & Water 
Div. v. Craft, 98 s.n. 1554 (1978); Mathews y. Eldridge, 96 S.Ct. 893 (1976); Goss v. Lopez, 
95 S.Ct. 729 (1975); and see Friendly, "Some Kind of Heating.: 123 U.Pa.L.Rev. 1267-1317 
(1975). 

Judge Henry J. Friendly of the United States Court of Appeals for the Second Circuit has 
identified eleven (11) possible "building blocks" of a hearing (123 U.Pa.L.Rev. at 1279): 

1) An unbiased decision maker; 

2) Notice of the proposed action and the government's reasons for it; 

3) An opportunity to explain why the action should not be taken; 

4) A right to call witnesses; 

5) A right to know evidence against you; 

6) A right to have the decision based only on the evidence presented; 

7) A right to be represented by counsel; 

8) The making of a record; 

9) A statement of reasons for the decision; 

10) Public attendance; and 

11) Potential court review. 

Of course, not all, not even most of these elements are required in every case. In 
Mathews \!. Eldridge. cited above, the Supreme Court recognized three factors to consider, or 
"balance," in determining which of the hearing safeguards should be imposed: 

MASFA 163 



1) 

2) 

The importance of the private rights affected by the government's action; 

The risk of mistake associated with the form of hearing used; and 

3) The burden on the government of imposing additional hearing requirements. 

Because there are three distinct types of forfeiture proceedings (Summary, Judicial, and 
Administrative), these factors must be applied to each. 

Summary forfeiture proceedings are used exclusively for property characterized as 
contraband per se, such as marijuana, heroin, molotov cocktails, moonshining stills, and so forth. 
Summary forfeiture is really no "proceedings" at all; none of the eleven (11) hearing safeguards 
are granted. No notice is given, beyond the mere fact of seizure. No opportunity is provided to 
challenge the destruction of such property. 

The debate over the right to a hearing in forfeiture cases centers on so-called 
"Administrative" forfeiture proceedings. See Clark, Penalties & Forfeitures. 60 Minn. L.R. 379 
at 49' (1976). Because a discussion of this issue depends upon an understanding of the details 
of th· '~proceedings, it is reserved for the end of the Administrative forfeiture section of this 
chap! . .!. 

See also U.S. v. Bissel, 866 F.2d 1343 (1989), reh'g denied, en banc, U.S. v. Caraballo­
Scandoval, 874 F.2d 821 (11th Cir.) (1989), under "Attorney Assignme~t~1I ~. 
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*** 
See MASFA § 11. Judicial Proceedings Generally. 

See also § 12. In Rem Proceedings and § 13. In Personam 
Proceedings. 

*** 
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C. UNREASONABLE DELAY IN STARTING PROCEEDINGS AFfER SEIZURE IS UNLAWFUL 

Civil forfeiture actions must be started as soon as practicable after seizure. Unnecessary 
delay between the seizure and the start of formal proceedings violates owner's rights to prompt 
post-seizure notice and hearings. Although courts differ on the effect of delay, they all agree that 
any unreasonable delay is unconstitutional. 

hI 1983, the U.S. Supreme Court decided the case of U.S. v. $8,850 in U.S. Currency, 103 
S.Ct. 2003, which had a significant impact on the issue of delay in forfeiture cases. The case 
involved the forfeiture of currency by Customs for violation of currency reporting requirements 
in 31 U.S.C. § 1101. The defendant claimed that an 18-month delay between seizure and filing 
of civil proceedings for forfeiture violated the defendant's right to due process of law. The 
Supreme Court held that delay by the Government was supported by substantial reasons and 
justified. 

The Court drew analogy to four speedy trial factors in Barker v. Wingo, 92 S.Ct. 2182 
(1972), as applying: (1) length of delay, (2) reason for delay, (3) defendant's assertion of his right, 
and (4) prejudice to the defendant. As reasons for delay, the court then included the following 
as elements to be considered, although none are controlling: (1) time to investigate the case to 
see "whether the facts entitle the Government to forfeiture so that, if not, the Government may 
return the money without formal proceedings," (2) whether a decision on a petition for remission 
will obviate the need for judicial proceedings, and (3) pending criminal proceedings. 

On page 2014 of the decision, the Court highlighted that in addition to the civil forfeiture 
proceeding at issue in the case, the criminal indictment of the defendant sought forfeiture as part 
of the sentence, and that if the Government had prevailed in the criminal forfeiture, the civil 
forfeiture would have been rendered unnecessary. (The important analogy here is a concurrent. 
civil forfeiture under 21 U.S.C. § 881 and a criminal forfeiture under 21 U.S.C. § 853 (CCE), 
with the civil forfeiture allowing the seizure of the property to avoid the defendant disposing of 
the property after indictment under 21 U.S.C. § 853.) . 

In 1986, the U.S. Supreme Court applied the Barker y. Wingu test in U.S. v. Von 
Neumann, 106 S.Ct. 610 (1986) (below 729 F.2d 657 (1984), a Customs C',(lse involving a delay 
of 36 days in ruling on a petition for remission or mitigation of forfeiture. The Court held that 
the claimant 'was not prejudiced by the delay of 36 days, and hence, there was no denial of due 
process. The Court also distinguished the constitutional distinction between forfeiture and 
remission by stating at p. 615, "remission proceedings are not necessary to a forfeiture 
determination, and therefore are not constitutionally required." 

Statutes: 

S.Ct.: 

11 Cir: 

Authorities 

21 U.S.C. § 881(b); U.C.S.C. § 505(c) 
19 U.S.C. §§ 1602, 1603, 1604 

U.s. y. Thirty-Seven (37) Photographs, 91 S.Ct. 1400 (1971) (more than 
14 days unreasonable in First Amendment cases). 

u.s. y. $160,916.25. 750 F.2d 900 (1985)(14-month delay upheld under 
i8,ES!l case and Barker test--active criminal case). 
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10 Cir: White v. Ac~, 594 F.2d 1385 (1979)(9-month delay not unreasonable); 
Sarkisian v. U.S., 472 F.2d 468 (1973) (14-month delay unreasonable). 

9 Cir: U.S. v. 66 Pieces of Jade, 760 F.2d 930 (1985)(19-month delay upheld 
under $8,850 case and Barker test--pending criminal charges (1984); :u.s... 
v. 47,980. in Canadian currency, 689 F.2d 858 (1984), rev. 726 F.2d 532 
(14-month delay justified under $8,850 test); U.S. v. 13 Machine Guns, 689 
F.2d 861, rev. 726 F.2d 535 (1984); U.S. v. One 1971 BMW 4-Door 
Sedan, 652 F.2d 817 (1981) (2.5-month delay reasonable); Ivers v. U.S., 
581 F.2d 1362 (1978) (l8-month delay not unreasonable); :U,S. v. One 
1970 Ford Pickup, 564 F.2d 864 (1977) (It-month delay unreasonable); 
U.s. v One 1972 Mercedes-Benz m 545 F.2d 1233 (1976) (6-week 
delay not unreasonable). 

8 Cir: US. v. $18,505.10, 739 F.2d 354 (1984) (25-month delay upheld--money 
held by State for 24 months as evidence); U.S. v. One 1973 Buick Riviera 
Auto.. 560 F.2d 897 (1977) (5-month delay not unreasonable). 

5 Cir: :US, v. $23,407.69 jn :U.S. Currency, 715 F.2d 162 (1983) (6-month delay 
by DBA without explanation fatal under $8,850 case and applying of Barker 
test); :US. v. One 1951 Douglas DC-6 Aircraft, 667 F.2d 502 (1981); 
.castleberry v. AT.F., 530 F.2d 672 (1976) (38-day delay not 
unreasonable); U,S. v. One (1) 1972 Wood, 19-Foot Custom Boat, 501 F.2d 
1327 (1974) (9-month delay not unreasonable). 

4 Cir: 

3 Cir: 

2 Cir: 

1 Cir: 

CDCA: 

NDCA: 

US. v. $18,505.1.o~ 739 F.2d 354 (1984) (25-month delay reasonable via 
Barker test); States Marine Lines, Inc. v. Shultz, 498 F.2d 1146 (1974). 

US. v. Premises Known As 608 Taylor A v~" 584 F.2d 1297 (1978) 
(7-month delay seriously suspect). 

:U.S, v. Banco Cafetero Panama, 797 F.2d 1154 (1986); :US. v, Dunn. 802 
F.2d 646 (1986) (Civil forfeiture available after jury in criminal forfeiture 
case declines to forfeit); Lee v, Thornton, 538 F.2d 27 (1976); ~ 
Behrens, 39 F.2d 561 (1930). 

US. v. One Motor Yacht Named Mercury, 527 F.2d 1112 (1975) 
(12.5-month delay unreasonable; Shea v. Gabriel, 520 F.2d 879 (1975). 

U.S. v. Eight (8) Rhodesian Stone Statues, 449 F.Supp. 193 (1978) 
(18-month delay unreasonable); U.S. v. One volvo 2-Dr. Sedan. 393 
F.Supp. 843 (1975) (2-month delay not unreasonable); U.S. v. A Ouantity 
of Gold Jewelry, 379 F.Supp. 283 (1974) (22-month delay unreasonable); 
U.S. v. One 1971 Opel G.T., 360 F.Supp. 638 (1973)(13.5-month delay 
unreasonable). 

U.s. v, $831,160.45 United States Curr~ 607 F.Supp 1407 (1985) 
(16-month delay justified). 
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SDFL: • 
SDGA: 

EDMI: 

NV: 

SDNY: 

WDNY: 

SDOH: 

• PR: 

WDWA: 

AL: 

AZ: 

IL: 

IA: 

MD: 

• MI: 

u.s. v. MN Christy Lee, 640 F.Supp 667 (1986) (not unreasonable delay); 
U.S. v. One (1) StareHon Pleasure vessel, Etc., 575 F.Supp. 473 (1983) 
(10-month delay did not violate due process--7 months involved petition); 
U.S. v. One (1) 43-Foot Sailing Vessel, 405 F.Supp. 879 (1975)(1l-month 
delay not unreasonable). 

U.s. v. One (1) Douglas A-26B Aircraft, 436 F.Supp. 1292 (197'"" 
(11.5-month delay unreasonable). 

U.S. v. One 1973 Dodge Van, 416 F.Supp. 43 (1976) (6-month delay not 
unreasonable). 

U.S. v. One] 973 Ford LTI4 409 F.Supp. 741 (1976) (14-month df:lay not 
unreasonable). 

U.S. v. One 1978 Cadillac Sedan DeVille, 490 F.Supp. 725 (79 Civ 601 
WCC, 1/7/80) (4.5-month delay not unreasonable). 

U.S. v. Dunn, 630 F.Supp. 1035 (1986) (no § 881 forfeiture possible if jury 
in criminal forfeiture concludes property llQ1 forfeitable--reversed in 
appeal; see 2 Cir., above). 

Boston V. Stephens, 395 F.Supp. 1000 (1975) (6-month delay 
unreasonable). 

U.s. v. $152,000 in U.s. Currency, 592 F.Supp. 1017 (1984) (7-month 
delay upheld under $8,850 case and B.ar.lru test). 

U.S. v. One 1964 MG, 408 F.Supp. 1025 (1976) (8-month delay not 
unreasonable). 

Khkland v. State, 340 So.2d 1121 (App: 1 976) (16-day delay not 
unreasonable). 

State ex reI Berger v. McCarthy. 548 P.2d 1158 (1976) (61-day delay 
unreasonable). 

People v' 1963 Cadillac Coupe, 231 N.E. 2d 445 (1967) (3.5-month delay 
unreasonable). 

State v. One Hundred Twenty-Six Dollars, 2St N.W.2d 216 (1977) 
(9-rnonth delay unreasonable). 

Geppi y. State, 310 A.2d 768 (App. 1973) (9-month delay unreasonable); 
.Gatewood v. State, 301 A.2d 498 (App. 1973) (4-month delay not 
unreasonable) . 

Eeople v. One 1973 pontiac AU1Q.. 269 N.W. 2d 537 (App. 1978)(5-week 
delay not unreasonable). 
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NJ: State v, Ont: (0 Ford Van, 381 A.2d 387 (App. 1 977) (14-month delay 
unreasonable). 

WA: City of Everett v. Slade, 515 P.2d 1295 (1973) (2-month delay 
unreasonable). 

Discussion 

Both statutes and the Constitution prohibit unreasonable delay in beginning forfeiture 
proceedings after seizure. 

1. Due Process demands speed 

The constitutional right to post-seizure notice and hearing is meaningless, unless it is 
provided within a reasonable time. ~ court to consider the issue has held that unreasonable 
delay in the initiation of civil forfeiture proceedings after seizure, violates the Due Process rights 
of owner-claimants. See Authorities cited above. 

2. Statutes require speed 

The constitutional need for speed is reflected in most forfeiture statutes which, either 
expressly or by interpretation, impose a duty of prompt action on officials involved with 
forfeiture. 

For example, most warrantless seizures of forfeitable property made under the drug laws 
are made under U.C.S.A. Sec. 505(b) (4) and 21 U;S.C. § 881(b) (4). Both of these state and 
federal provisions end with the directive: 

In the event of seizure pursuant to paragraph. (4) of this subsection, 
PROCEEDINGS under subsection (d) of this section SHALL BE INSTITUTED 
PROMPTLY. [Emphasis not in original]. 

Therefore, the forfeiture provisions of both state and federal drug laws prohibit 
unreasonable delay. 

The reference to subsection (d) in the federal Controlled Substances Act refers to 21 
U .S.C. § 8Bl( d), which states: 

All provisions of law relating to the seizure . and condemnation of property 
for violation of the customs laws ... shall apply ... insofar as applicable 
and not inconsistent. . 

This reference over, or link to, the customs laws imposes an additional need for speed in 
federal cases. Section 1602 of the customs laws (19 U .S.C.) states: 
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It shall be the duty of any officer, agent, or other person authorized by law to make 
seizures ... to report every such seizure IMMEDIATELY to the appropriate .. 
· officer .... [Emphasis not in original] 

Section 1603 (19 U.S.C.) provides: 

Whenever a seizure ... is made ... and legal proceedings by the United 
States attorney in connection with such seizure ... are required, it shall be 
the duty of the appropriate ... officer to report PROMPTLY such seizure 
· . . to the United States attorney . . . and to include in such report a 
statement of all the facts .... [Emphasis not in original] 

Finally, Section 1604 (19 U.S.C.) provides: 

It shall be the duty of every United States attorney IMMEDIATELY to 
inquire into the facts of cases reported to him ... and if it appears probable 
that any ... forfeiture has been incurred . for ... which the institution of 
proceedings in the United States district court is necessary, FORTHWITH 
to cause the proper proceedings to be commenced ... WITHOUT DELAY. 
· .. [Emphasis not in original) 

Unreasonable delay at any stage in the initiation of civil forfeiture proceedings violates 
the express wording of these statutes. 

Statutes which fail to expressly require speed have been, and should be, interpreted to 
require prompt action . .u.s. v. Thirty-Seven (37) Photograp~ 91 S.Ct. 1400 (1971); Ivers v. 
~ 581 F.2d 1362 (9 Cir. 1978); Lee v. Thornton, 538 F.2d 27 (2 Cir. 1976); States Marjne 
Lines, Inc. v. Shullk 498 F.2d 1146 (4 Cir. 1974); Sarkisian v. U.S., 472 F.2d 468 (10 Cir. 1973). 

*** 
See MASFA § 8(a)(I). If the state fails to initia~e forfeiture 
proceedings by notice of pending forfeiture within ninety days 
agalinst seized property, or if the state fails to pursue forfeiture 
of Ithe property upon which a proper claim has been timely 
filed, by filing a judicial forfeiture proceeding within 90 days 
aftt~r notice of pending forfeiture, the property shall be released 
pelllding further proceedings. 

*** 

3. Wiliat is unreasonable delay? 

The chorus of decisions has not produced a harmonious answer. 
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11 Cir: 

SDCA: 

NDGA: 
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-------------------------- --------

Authorities 

u.s. v. Bissell, 866 F.2d 1343 (1989), reh'g denied, en banc, U.S. v, 
Caraballlo-Scandoval, 874 F.2d 821 (1989), under "Attorney Assignments." 
supr.a. 

Brantz v. U.S., 724 F. Supp. 767 (1989). (Under 881-1(c), a delay of 21 
days between seizure of a vehicle and issuance of seizure notice was 
unreasonable when DEA had already determined ownership, and knew the 
legal and factual basis for the seizure at the time of seizure. The 
appropdate remedy is that claimant could obtain his vehicle providing he 
posts sufficient bond. A Rule 41(e) Motion is not appropriate for seeking 
recovery of property pending a civil forfeiture action. However, a motion 
invoking the court's general equity jurisdiction would be appropriate.); 
Dwyer v. U.S., 716 F. Supp. 1337 (1989). (Under 21 U.S.C. Sec. 881-
l(c), a district court has discretion to permanently return a claimant's 
vehicle when an agency fails to send a seizure notice at the earliest 
practicable time after determining ownership. In this case, notice was sent 
sixty-two days after seizure); Stafford v. U.S .. , No. 89-115-GT (May 15, 
1989) (unpublished). (Following U.S. v. $83,31Or78~ 851 F.2d 1231 
(9th Cir. 1988), filing a civil forfeiture complaint precludes filing a Federal 
Rules of Criminal Procedure Rule 41( e) Motion for Return of Property 
because the claimant has alternative remedies.) [Chief Judge Gordon 
Thompson wrote Brantz, infra; Dwyer, infra; Stafford, infra.;and 
Williamson, infra. He narrowly construes the Sec. 88l-l(c) time 
requirement for notice in all cases. In this case, the court declined to 
consider the Sec.881-1(c) argument because of a pending civil forfeiture 
action The court did state that claimant is probably entitled to have his 
vehicle returned because of the fifty-four day delay between .seizure and 
notice. The court instructed claimant to raise this issue in his civil 
forfeiture actiou. 

The language "alternative remedies" in Williamson suggest that Chief Judge 
Thompson's major premise is the election of remedies. However, a Rule 
41(e) Motion is an equitable remedy used when evidence for a criminal 
proceeding is withheld An equitable remedy should only be used in the 
absence of an adequa!~ remedy at law. Here, a forfeiture complaint 
provides an adequate remedy at law. Thus the Rule 4l(e) Motion should 
not be available. 

The problem occurs in the Stafford situation, when the government seizes 
property and then indefinitely delays sending notice. Perhaps claimant can 
file a Writ of Mandamus compelling the government to file a civil forfeiture 
complaint. Even so, the Rule 41 (e) Motion does not appear to be the 
proper procedure for resolving the problem.] 

U.S. v. $19, 120.00 in U.s. Currency, 700 F. Supp. 33 (1989). (There is a 
four-prong test for determining whether a delay in filing the forfeiture 
complaint violates a claimant's due process rights; namely, (1) length of 
delay; (2) reason for delay (3) claimant's assertion of his rights; and (4) 
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resulting prejudice to claimant. [This test originates in Barker v. Wjngo, 407 
U.S. 514; 33 L.Ed. 2d 101; 92 S.Ct. 2182 (1972).] (The complaint for 
forfeiture must be pled with enough particularity that claimants, without 
moving for a more definite statement, may start investigating the facts and 
prepare a responsive pleading. The mere pendency of an arrest warrant is 
sufficient probable cause for seizure even if it does not state probable 
cause for the forfeiture hearing because claimants can begin investigating. 
However, at the forfeiture hearing, a higher level of probable cause is 
required.); 

U.S. v. One(!) !984 Nissan 300 ZX, etc., 711 F.Supp. 1570 (1989). An 
eighteen month delay between seizure of a vehicle and filing the forfeiture 
complaint violates the Fifth Amendment Due Process rights. The court 
stressed that a vehicle is a wasting asset, that the government had no 
credible reason for the delay, and that claimant vigorously asserted his right 
to judicial hearing. The court applied the due process balancing test of 
Barker v. Wingo, 407. 

NC: U.S. v. $199,514 in U.S. Currency, 681 F. Supp. 1109 (1988), under "Libel 
- Complaint." infi:.a, p. 74 

MN: Kiefer v. Unjted States, 687 F. Supp. 1363 (1988). (A four-monty delay 
between seizure of a vehicle and initiation of forfeiture proceedings does 
not violate due process. 

a. Flexibility of Ljmits 

How much delay is unreasonable seems to be a question to be decided in the light of the 
facts of each case. In U.S. y. Thirty-Seven (37) Photographs, the Supreme Court noted "that 
constitutionally pennissible limits may vary in different contexts .... " 91 S.Ct. 1400 at 1407 
(1971). Also, see the four Barker y. Wingo tests set forth by the court in the $8,850 case, as 
previously mentioned. Nevertheless, some generalizations are possible. 

1) Literary Material 

Books, photographs and other literary materials can, in rare instances, be subject to 
forfeiture. For example, 19 U.S.C. 1305(a) provides for the forfeiture of illegally imported 
obscene materials. And 21 U.S.C. § 881 (a) (5) and U.S.C.A. § 505(a) (5) provide for the 
forfeiture of books and records kept by drug violators. Because of the possible clash between 
the forfeiture of writings and the constitutional rights to Freedom of Speech, Freedom of the 
Press, and the Right to Privacy, the Supreme Court has held that forfeiture proceedings of such 

~ material must be started within 14 days and completed within 60 days after seizure. U.S. y, 
Thirty-Seven (37) photographs, cited above. 

2) Vehicles at the Border 

Seizure of vehicles and other means of personal transportation at the border creates special 
problems. A person deprived of his car at a remote border point will probably be stranded until 
a decision is made on the validity of the seizure. Balancing the harshness to the owner of any 
delay, against the cost to the government in holding an immediate hearing, the United States 
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Court of Appeais for the Second Circuit held in Lee v. Thornton, 538 F.2d 27 (1976) that 
requests by an owner for relief must be answered within 24 hOUlS, and if they are not granted, • 
a hearing (including an oral appearance) must be provided within 72 hours. 

3) Other Conveyances 

Given the pervasive use of vehicles by our society, and the increased dependence upon 
private transportation which accompanies such use, the seizure of any vehicle or conveyance is 
likely to work a hardship on the private owner. See Tedeschi v. Blackwood, 410 F.Supp. 34 at 
44 (D CT 1976). Moreover, a vehicle is a "wasting asset"; it can depreciate by as much as 25 
percent per year. See U.s. y. One 1971 Opel G.T .. 360 F.Supp. 638 at 641 (CD CA 1973). 
Therefore, although the seizure of a vehicle within the United States does not involve the same 
certainty of extreme hardship associated with seizure at the border, forfeiture proceedings must 
still be started promptly. 

On the other hand, given the various officials involved (seizing officer, his supervisor, 
government custodian, administrative personnel, prosecuting attorney, etc.), some delay in the 
process of starting forfeiture seems inevitable. Balancing these factors, all but two of the more 
than thirty state and federal courts to rule on this issue have held delays of up to two months not 
to be unreasonable. Delays of less than two months are not per se unlawful. 

. . 
CAUTION: The two-month rule is merely a "guesstimate" of what is likely to be 

considered acceptable; it is not a license to unnecessarily delay cases for up to two months. 

4) Non-wasting Assets (Money) 

Longer delays might be acceptable when the seized property is gold, cash, land or some 
other non-wasting asset. See Ivers v ...... U.s., cited above (cash); White v. Ac~ cited above 
(jewelry). 

b. How is it measured? 

Generally, courts examine the period of time from the seizure of the property to the final 
act needed to initiate the proceedings. In judicial forfeiture cases, courts will scrutinize any delay 
up to the filing of the complaint for forfeiture. In administrative cases, they might examine the 
entire process, but delay in providing notice to interested parties seems to be the critical point. 

c. MYs1. delay caijse harm? 

Courts split over whether delay must cause harm before it can be considered illegal. 
Several have suggested that delay in beginning forfeiture is not unreasonable unless it causes 
economic injury or prejudices the ability to defend against the forfeiture. White y. Acree, 594 
F.2d 1385 at 1390 (10 Cir. 1979); Ivers v. U.s,. 581 F.2d 1362 at 1373 (9 Cir. 1978); U.s, V, 
One 1973 Ford LTD, 409 F.Supp. 741 at 743 (D NY 1976); U,S, v, One 1978 Cadillac Sedan 
Deville, 490 F.Supp. 725 (SD NY In/80, No. 79, Civ. 601 WCC). 
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At least one court has held that delay can be considered unreasonable, and a violation of 
due process, without any proof that the delay caused harm. U.s. v. Eight (8) Rhodesian Stone 
Statues, 449 F.Supp. 193 at 205 (CD CA 1978). The authors of this Guide believe this decision 
to be the correct view. The United States Supreme Court has held that a person denied the right 
to a hearing can receive damages in a lawsuit without establishing he was harmed. 

Carey v. Piphus, 98 S.Ct. 1042 at 1054 (1978). In the words of the High Court: 

Because the right to procedural due process is "absolute" in the sense that 
it does not depend upon the merits of a claimant's substantive assertions, 
and because of the importance to organized society that procedural due 
process be observed, . . . we believe that the denial of procedural due 
process should be actionable for nominal damages without proof of actual 
i~ury. . 

4. Can delay be excused? 

Assuming delay has occurred and it appears to be unreasonable, it could be excusable. 

a. By claimant's tactics 

The United States Supreme Court has said: "No seizure or forfeiture will be invalidated 
for delay . . . where the claimant is responsible for extending either administrative action or 
judicial determination beyond the allowable time limits .... " U.S. v. Thirty-Seven (37) 
Photographs, 91 S.O. 1400 at 1407 (1971). Based upon this statement, courts have excused delay 
caused by a claimant's tactics. Ivers v. U.S .. , 581 F.2d 1362 (9 Cir. 1978); U.S. v. One (1) 43-Foot 
Sailing Vessel, 405 F.Supp. 879 (SD FL 1975). 

b. By a prosecution 

Frequently, property seized for civil forfeiture will also have the status as evidence in a 
related criminal prosecution. This is especially true of drug money. In such cases, can the 
initiation of the civil forfeiture proceedings be delayed until after the criminal case is completed? 

Although the courts have yet to decide, the probable answer is "no." For a number of 
reasons, civil forfeitures should be started even when criminal proceedings are pending. First, an 
owner's right to notice and hearing in a civil forfeiture action is theoretically unrelated to any 
criminal proceedings. We have already seen, at page 6 of this.G.uick4 that a civil forfeiture action 
is considered to be totally independent of any criminal action tak.en against anyone. 

Second, the need for speed in civil forfeiture cases is created by statutes, as well as by the 
Constitution. None of these statutes contains any language pennitting delay hecause of a related 
prosecution. 

Third, assuming property seized as evidence is also subject to civil forfeiture, or to some 
other government claim, fundamental fairness requires that government put an owner on notice 
of what claims it intends to pursue. How else could an owner begin to prepare a defense to such 
claims? And, if government never intends to return property, shouldn't it alert the owner, rather 
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than deceiving him into believing his pi_perty is being held "temporarily" as evidence? Congress 
has already required that the federal government put notice in a criminal indictment if it intends • 
to criminally forfeit property as a result of a conviction. Rule 7(c) (2), Fed.R.Cr.P.; U.S. v. Hall, 
521 F.2d 406 (9 Cir. 1975). Although this criminal rule does not apply to civil forfeiture (Rule 
54(b) (5) Fed.R.er.P.), the underlying reasoning of giving fair warning to claimants applies to all 
forfeitures. 

Finally, in many cases neither the government nor claimants will be prejudiced by 
pursuing a criminal prosecution and a civil forfeiture simultaneously. If good cause should exist 
for avoiding simultaneous litigation, the proper approach would be to file the civil forfeiture 
promptly and move to stay the forfeiture action pending the outcome of the criminal prosecution. 
This puts claimants on notice of the government's intent to seek forfeiture of property held as 
evidence. It permits the courts to scrutinize the government's reasons for delaying the civil 
litigation. It allows claimants time to begin preparing their defense to forfeiture and to preserve 
needed evidence for the civil proceedings. And it protects the criminal action from civil 
discovery that would be made in the forfeiture action. 

When both civil and criminal proceedings arise out of the same or related transactions, 
both sides are, for good cause shown, entitled to a stay of the civil action until disposition of the 
criminal matter. See 21 U.S.C. § 881(i) for stay upon Government's motion. Campbell v. 
Eastland, 307 F.2d 478 (5 Cir. 1962); U.S. v. One 1967 Buick Hardtop Electra, 304 Fed.Supp. 
1402 (WD PA 1969); U.S. v. One 1967 Ford Galaxie, 49 F.R.D. 295 (SD NY 1970); U.S. v. One 
1964 Cadillac Coupe DeVille, 41 F.R.D. 352 (SD NY 1966); U.S. v. Bridges, 86 F.Supp. 931 
(SD CA 1949); U.S. v. 30 Individually Cartoned Jars ... "Ahead Hair Restorer ... ," 43 F.R.D. 
181 (D DE 1967); U.s. v. $2,437 U.S. Currency, 36 F.D.R. 257 (ED NY 1964); Kaeppler v. • 
las. H. Matthews & Co., 200 F.Supp. 229 (ED PA 1961); Perry v. McGuire, 36 F.R.D. 272 (SD 
NY 1964); and see U.s. v. Currency, et a~ 626 F.2d 11 (6 Cir. 7/14/80, 78-1162). Also see lLS.. 
v. 57,261 Items of Drug Paraphernalia; 869 F.2d (6th Cir. 1989); cert. denied; _U.S. __ L.Ed 
2d -' 110 S.Ct. 324; under "Drug 'Use' Objects are Not Forfeitable." U.S. v. Parcel of Land and 
Residence and Improvements Located Thereon at 5 Bell Rock Road, etc., No. 88-1581-Mc. (MA 
1989)(unpublished), under "Civil v. Criminal." .s.u.p.ra. 

DO NOT DElAY FILING A CIVIL FORFEITURE UNTIL 
CRIMINAL PROCEEDINGS HAVE ENDED 

5. Effect of Delay 

Although all courts agree that unreasonable delay is unconstitutional, they differ on its 
effects. 

a. Mandamus 

If unreasonable delay occurs, a claimant can bring an action, in the nature of Mandamus, 
to force the government to begin forfeiture proceedings or abandon the seizure. See page 238 
of the ~ for a more detailed discussion of this issue. 

To some courts, Mandamus is the only remedy they will grant based upon delay. • 
Castleberry v. A.T.E., 530 F.2d 672 (5 Cir. 1976); In Re Behrens, 39 F.2d 561 (2 Cir. 1930). 
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b. Damages 

As already noted, denial of due process can result in a lawsuit for money damages. ~ 
v. Piphus, 98 S.C. 1042 (1978). 

Unreasonable delay can subject the Federal Government to damages under the Tucker Act, 
28 U.S.c. § 1346(a) (2). 

State governments and state officers can be sued for damages for delay, under the Civil 
Rights Acts. 42 U.S.c. § 1983, 28 U.S.C. § 1343(3). 

Federal agents can be personally sued for damages for delay under the doctrine of Bivens 
v. Six Unknown Named Agents of the federal Bureau of Narcotics, 91 S.C. 1999 (1971); .s.ta.res 
Marine Lines v. Shultz, 498 F.2d 1146 (4 Cir. 1974). 

c. Bar to Forfeiture 

In the vast majority of courts, unreasonable delay is treated as a complete defense to 
forfeiture; it totally bars the right to forfeit the property. 

E. JUDICIAL FORFEITURE 

Judicial forfeiture proceedings consist of a ?";!U civil trial. The Government is the plaintiff. 
The forfeitable property is the defendant. Person::: daiming rights in the property can appear in 
the proceedings to defend their interests. 

Judicial forfeiture proceedings are required under the federal drug laws whenever the 
property subject to civil forfeiture is appraised at more than $100,000 in value. 21 U.S.c. § 
881(d); 19 U.S.C. § 1610. 

This section briefly discusses the discretion of prosecutors relative to civil forfeitures, the 
jurisdiction of federal courts, the official court dqcuments used in the proceedings, discovery of 
an opponent's evidence before tlial, intervention of proper parties, the right to jury trial, the rules 
of evidence, and the unusual burdens of proof in civil forfeiture cases. 

1. Prosecutorial Discretion 

All prosecutors have wide discretion in pursuing criminal charges. State prosecutors have 
a similarly wide discretion in pursuing civil forfeitures. Matter of One 1965 Ford Econoline Van, 
591 P.2d 569 (AZ App. 1979); State y. One 1968 Buick Electra, 301 A.2d 297 (Del. Sup. C. 
1973); People v. One 1965 Oldsmobile, 284 N.E.2d 646 (IL 1972); Prince George's County y. 
One (1) 1969 Opel, 298 A.2d 168 (MD App. 1973); State v. Crampton, 568 P.2d 680 (OR 1977). 

The discretion of federal prosecutors is considerably more restricted in regard to civil 
forfeitures. Section 1604 of the customs laws (19 U.S.C.) provides: 

It shall be the duty of every United States Attorney if it appears probable 
that any forfeiture has been incurred . . . for the recover of which the 
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institution of proceedings in the United States district court is necessary, 
forthwith to cause the proper proceedings to be commenced and prosecuted 
without delay ... unless ... (he) ... decides that such proceedings can 
not probably be sustained or that the ends of public justice to not require 
that they should be instituted or prosecuted .... II 

Despite the discretion seemingly granted at the end of this provision, both the Executive 
Branch and Congress have always taken the position that federal officials must pursue all civil 
forfeitures that have a probability of success and that do not clearly conflict with the public 
interest. Read as a whole, the forfeiture statutes emphasize accountability and central control over 
seized property. See 19 U.S.C. §§ 1602, 1603, 1604, 1617, and 18 US.C. § 1915. 

For this reason, the Department of Justice has restricted the power of United States 
Attorneys to compromise civil forfeiture claims in seized property, both before and after forfeiture 
proceedings have been filed. The compromise of more than $200,000 of a civil forfeiture claim 
must be approved by the Asset Forfeiture Office of the Criminal Division, or in precedential cases 
by the Assistant Attorney General of the Criminal Division. The compromise or settlement of 
claims involving more than $750,000 must be approved by the Deputy Attorney General. 28 
CFR Subpart Y, 0.160, as amended by Criminal Division Directive No. 116, and Deputy Attorney 
General Memorandum to U.S. Attorneys dated December 13, 1985; 19 U.S.C. § 1617; 21 U.S.C. 
§ 881( d}. The power to compromise less than $200,000 of a civil forfeiture claim ha.s been . 
delegated to all United States Attorneys. 

But, a check has been p~"lced on even this limited power. If the agency which seized the 

• 

property objects in writing to the proposed compromise of a civil forfeiture claim by the United • 
States Attorney, the matter must be referred to Washington, D.C., to obtain the approval of the 
Assistant Attorney General of the Criminal Division; the United States Attorney loses his power 
to effect a compromise. 28 CFR Appendix to Subpart Y, Criminal Division Directive No. 116, 
Paragraph (d). Compromises made in violation of these regulations are void; they do not bind 
the United States. See Roe v. U,S. AttomeYJ 489 F.Supp. 4 (ED NY 1979), affd 618 F.2d 980 
(2 Cir. 1980). Cert.den. 101 s.a. 152 (1980). For this reason, the U.S. Attorneys Manual 
cautions attorneys to consult with seizing agencies before compromising a civil forfeiture. U.S. 
Attorneys Manual 9-38.000. 

The purpose of all these prOVIsIOns is to prevent federal attorneys from routinely 
bargaining away the rightful property claims of the United States. The Justice Department has 
gone so far as to apply these restrictions to the return of civilly forfeitable property as part of a 
criminal plea bargain. In a telegraphic message to all U.S. Attorneys on March 1, 1978 (reprinted 
in DOJ Narcotics Newsletter, Vol. II, No.4, p. 6), then-Assistant Attorney General Benjamin 
Civiletti cautioned: 

176 

United States Attorneys are reminded that vehicles, aircraft, vessels, and 
other property seized for civil forfeiture pursuant to the provisions of the 
Comprehensive Drug Abuse Prevention and Control Act are not normally 
subject to return to a violator under a plea bargaining agreement. In all 
cases where it is essential to include the return of the ... (property) ... 
as a part of the pleas prior approval of the head of the section having 
jurisdiction of the forfeiture is required. 
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Every official involved with property seized for forfeiture, including federal attorneys, 
requires explicit authority before he can relieve the property from the civil forfeiture claims of 
the United States. It is a criminal offense to :elieve seized property from forfeiture without such 
authority: 

Whoever, being an officer of the United States, without lawful authority 
compromises or abates or attempts to compromise or abate any claim of 
the United States ... for any ... forfeiture, or in any manner relieves or 
attempts to relieve any person, vessel, vehicle merchandise or baggage 
therefrom, shall be fined not more than $5,000 or imprisoned not more than 
two years or both. [18 U.S.c. § 1915]. 

2. Jurisdiction 

Once a decision has been made to begin judicial forfeiture proceedings, the next issue is 
what court has jurisdiction over the property. 

*** 
See MASFA § 2. Jurisdiction and Venue. Subsection (a). The 
court has jurisdiction over: (1) all property interests if the 
property is within the state at the time action is filed; or (2) the 
interest of an owner or interest holder if the owner or interest 
bolder is subject to personal jurisdiction. 

*** 
Federal Jurisdictjon 

State courts have no power or authority over property that has been seized for federal 
forfeiture. Actions concerning property held for federal forfeiture can be filed only in federal 
court. 28 U.S.C. §§ 1345, 1355; Gelston v. Hoyt, 3 Wheat (U.S.) 246, 4 L.Ed. 381 (1818); 
Hejdritter v. Elizabeth Oil Cloth Co, 5 S.O. 135 (1884). 

3. Pleadings 

"Pleadings" are the fonnal written statements containing the claims and defenses of the 
parties to a lawsuit. Pleadings provide the court with jurisdiction over the case. They set limits 
to the number of issues that will be argued. They give each party notice of the controversy and 
an opportunity to prepare a defense. In civil cases, the two basic pleadings are called the 
"complaint" (filed by the plaintiff, or suing party), and the "answer" (filed by the defendant). 

a. Libel--Complaint 

A judicial forfeiture action begins when the Government files a pleading called a 
"complaint." 36 Am.Jur.2d, Forfeitures & Penalties, Sec. 37; 28 U.S.C. 2461. Generally, a 
complaint must contain: 
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1) A verification on oath or solemn ;lffinnation of the truth of its contents. 
cf U.S. v. 935 Cases of Tomato Puree, 136 F.2d 523 (6 Cir. 1943); ~ 
v. Banco Cafetero Intern, 608 F.Supp. 1394 (1985)(verification by Customs 
Agent) and U.S. y. Parcel of Real Property, 636 F.Supp. 142, (ND IL 
1986) (verification by police officer). 

2) Aikscription of the prop~ to be formally arrested. A detailed description 
is desirable, but more general descriptions are legally acceptable. The 
particularity of a search warrant is not required. Continental Grain Co. v. 
The Barge FBL-585, 80 S.Ct. 1470, 1474 (1960). . 

3) A statement that the property has been seized, or will be shortly seized, 
within the territorial jurisdiction of the court. The Brig Ann, 9 Cranch 
(U.S.) 289 (1815); Continental Grain Co, cited above; Internatio-Rotterdam, 
Inc. v. Thomsen, 218 F.2d 514 (4 Cir. 1955); 28 U.S.C. 1395. 

4) . Whether the seizure was on land, or on navigable waters, or outside the 

5) 

United States. This detennined whether the case will be handled as part 
of the courtis Admiralty jurisdiction, or whether it will be a common law 
suit with a possible jury trial. U.S. v. The Antoinetta, 156 F.2d 138 (3 Cir. 
1946); 28 U.S.C. 1395. 

A statement of the offense justifying forfeiture. In this regard, sufficient 
facts must be presented to satisfy the requirements of Rule E(2)(a) of the 
Supplemental Rules for Certain Admiralty and Maritime Claims, which 
reads as follows: 

(a) Complaint. In actions to which this rule is applicable the 
complaint shall state the circumstances from which the claim arises 
with such particularity that the defendant or claimant will be able, 
without moving for a more definite statement, to commence an 
investigation of the facts and to frame a responsive pleading. 

For cases highlighting the need to satisfy Rule E(2)(a) to delineate in detail the factual 
basis on which the civil forfeiture is based, as opposed to "notice pleading," see U.s. v. $3.9,000 
jn Canadian Currency, 801 F.2d 1210 (10 Cir. 1986); and U.S. v. One 1980 Ford Mustang, 648 
F.Supp. 1303 (ND IN 1986). 

For example, a satisfactory statement of an offense under the "Exchange" money section 
of21 U.S.C. § 881(a) (6) would be "that on or about October 10, 1986, at Denver, Colorado, said 
$50,000 in United States Currency was furnished by John Jones in exchange for a controlled 
substance (cocaine) in violation of 21 U.S.c. §§ 841(a) (1) and 881(a) (6)." 

The conte of a complaint in federal forfeiture actions is now governed by the 
Supplemental Rr For Certain Admiralty and Maritime Claims (28 U.S.C. Appendix, 
F.R.Civ.P.). See hule A; also see Rule 81(a) (2), F.R.Civ.P.; U.S. v, $5,372.85 In U.S. Cojn &. 
.currency, 283 F.Supp. 904 (SD NY 1968); U.S. y. $3,976.62 In Currency, 37 F.R.D. 564 (SD 
NY 1975). Rules C(2) and E(2)(a) discussed above codify all of the above principles. 
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Once a complaint is filed, the clerk of the court issues a warrant of arrest for the property. 
The warrant orders the United States Marshall to formally attach the property and detain it in his 
custody until further order of the court, and to give notice to all persons having anything to say 
why the property should not be forfeited. Rules C(3) and (4) (Supplemental Rules); Bryan y. 
~ 32 S.O. 26 (1911); Re Cooper, 12 S.O. 453 (1892)J. For cases which hold that a Federal 
Judge or magistrate must approve complaints involving real property, see U.S. v. Certain Real 
Estate Property, 612 F.Supp. 1492 (SD FL ND 1985); Application of Kingsley, 614 F.Supp. 219 
(MA 1985) and 802 F.2d 571 (1 Cir. 1986) and U.S. v. $128,035 in U.S. Currency, etc., 628 
F.Supp. 668 (SD OH 1986); and for other property see U,S, v. Ufe Ins. Co. of Virginia, 647 
F.Supp. 732 (WD NC 1986). 

11 Cir: 

*** 
See MASFA § 12. In Rem Proceedings. An in rem proceeding 
is brought pursuant to a notice of pending forfeiture or verified 
complaint. See also §13. In personam Proceedings. 

*** 

Authorities 

U.S. v. $38,000 jn U.S. Currency (1987), 816 F.2d 1538, (1987). (A 
complaint lacking sufficient facts to establish probable cause for forfeiture 
violates the particularity requirements of Supplemental Rule E(2) and 
should be dismissed. 

EDNC: u.s. v. $199,514 in U.S. Currency, 681 F. Supp. 1109 (1988). A complaint 
is sufficiently specific under Rule E(2)(a) of the Supplemental Admiralty 
and Maritime Claims when it states the following: (1) the amount of 
money found; (2) that the money was in cash; (3) the suspicious 
surrounding circumstances; and (4) that traces of cocaine were found on 
the currency. A six-monthly delay between seizure of the currency and 
filing of the forfeiture action is not unreasonable when the delay is justified 
and the claimant suffered no prejudice. Probable cause for seizure of 
currency exists in the following circumstances: (1) $199,514 in cash was 
hidden under the car's seats and in the spare tire; (2) the car was a rental; 
(3) the car was on 1-95, a known drug courier routes, and the driver was 
speeding; (3) the driver and occupants were Hispanics driving north from 
Miami; (4) the driver claimed that he did not know who owned the money 
or where it had come from; (5) the driver did not state his destination; and 
(6) there was no luggage. 

EDPA: 

RI: 

U.S. y. 1625 S. Delaware Avenue, etc., 661 F.Supp. 161 (1987). A 
complaint containing wholly conclusion allegations is insufficient. 

Property Known as 6 Patricia Drive, etc., 705 F.Supp. 710 (1989), under 
"Discussion (RE Probable Cause)." s.u.pra. 
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b. Claim &. Answer 

Only persons claiming a right to possession of the seized property can file an answer in 
defense of forfeiture. To establish their right to file an answer they must file a "claim" asserting 
an ownership or possessory interest in the property. Rule C(6) of the Supplemental Rules. 
Exactly who qualifies as a claimant is discussed in the next section. For the necessity of a claim 
being filed with the Court, see U.S. v. 1982 Yukon Delta Houseboat, 774 F.2d 1432 (9 Cir. 
1985); lL.S.. v. One 1980 Ford Mustang, 648 F.Supp. 1305 (ND IN 1986); U.S. v, $2,857 U.S. 
Cun:~ 754 F.2d 208 (7 Cir. 1985); u.s. v. One 1978 BMW, 624 F.Supp. 491 (D MA 
1985);U.S. v. Properties Described in Complaints, 612 F.Supp. 465 (ND GA 1984); U,S. v. 1979 
Oldsmobile Cutlass CQupe, 589 F.Supp. 477 (ED GA 1984); U.s. v. 196LMooney M20-F 
Ai~ 597 F.Supp. 531 (ND GA 1983); and U.S. v. One Gray Samsonite Suitcase, 637 F.Supp. 
1162 (ED MI 1986). 

The answer to the libel is similar in form to an answer under the Federal Rules of Civil 
Procedure. Facts alleged in the libel and not denied in the answer will be taken as true by the 
court. Strong v. U.S. 46 F.2d 257 (1 Cir. 1931). 

1 Cir: 

1.80 

*** 
See § 10. Claims. Subsection (a). Only an owner of or interest 
holder in seized property may file a claim. 

See also § 12(c). Only an owner of or an interest holder in 
property who has timely filed a proper claim may file an 
answer to an in rem action. 

*** 

Authorities 

U.S. y. Qne Urban Lot, 882 F.2d 587 (1989). (Federal Rules of Civil 
Procedure Rule 60(b) is a discretionary remedy reviewed under an abuse 
of discretion standard. An appellant wishing to preserve the original 
judgment for appeal on the merits must file two documents simultaneously: 
(1) a Rule 60(b) motion before the district court; and (2) a notice of appeal 
to the court of appeals. Both documents must be filed within sixty days 
of a court's forfeiture default decree), U.s. One Urban Lot Located at 1 
Street A-I, etc., 885 F.2d 994 (1989), and the companion case of U.S. v. 
Dne Rural Lot NQ. 55,221 Located at Sierra Taina Ward No.8, Bayamon, 
Puerto Rico, et. aI., (Civ. No. 88-1276) (September 22, (1989». A timely, 
verified answer containing all the information required in the claim confers 
standing and acts as both clahn and answer. [The underlying ms was real 
property held as a tenancy by the entireties. The court interpreted the filing 
requirements liberally in part to protect the allegedly innocent owner's 
interests. Also, Circuit Judge John R. Brown wrote an extremely humorous 
opinion.] 
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----------------------------------------------------------------.---

ED NY: 

MA: 

EDNC: 

u.s. v. u.s. Curre~ the Amount of Seven Thousand Fjve Hundre..d 
Thirty-One DolIars ($7,531), etc .. 716 F.Supp. 92 (1989). Federal Rules 
of Civil Procedure Rule 60(b)(1) alIows a default judgment to be vacated 
upon demonstrating "mistake, inadvertence, surprise, or excusable neglect." 
The court's discretion turns on three factors: (1) whether the default was 
willful; (2) whether defendant has a meritorious defense; and (3) any 
prejudice to the non-defaulting party if relief is granted. The court vacated 
a default judgment against a claimant who never filed a claim and answer 
for over two years even though he was granted two time extensions. 
However, claimant was incarcerated throughout most of this time and was 
pro set 

u.s. v. One 1982 Jaguar SJ-6, 868 F.Supp. 364 (1988). (A claimant who 
failed to file a claim filed an answer to the government's complaint for a 
Sec. 881(a)(4) vehicle forfeiture lacks standing to challenge the seizure. 
The government obtained a summary judgment). [There is a split in 
jurisdictions as to whether or not a timely answer containing all the 
information required in the claim can serve as both claim and answer, 
thereby conferring standing.] 

U,S. v, Premises Known as Lots 14, 15, and 16, et.~ 682 F.Supp. 288 
(1987). (A claimant who files and answer and then files an untimely claim 
lacks standing to file an answer unless he shows excusable neglect) . 

4. Standing of the Parties 

Not everyone has the right to defend property from forfeiture. Only parties with good 
faith interests in the property can contest forfeiture. These parties are characterized by lawyers 
as having "Standing"; in other words, they have a personal stake in the outcome of the case. 
Parties without standing have no business in the proceedings. 

a. Claimants 

Parties who have a possessory interest in seized property have standing to contest 
forfeiture; they are referred to as "claimants." 19 U.S.C. §§ 1608, 1613 and 1615. Owners 
generally qualify as claimants. They usually have an immediate, or some future, right to 
possession of their property. Boyd y. U.s., 6 S.O. 524, 536 (1886). 

If, on the other hand, an owner is merely a "strawman," if he is merely a "paper owner," 
if total possession and control belong to another, he does not have standing as a claimant. See 
u.s. v. One 1976 Lincoln Continental Mark IV, 584 F.2d 266 (8 Cir. 1978); U.s. y. One Douglas 
.cc54,. 604 F.2d 27 (8 Cir. 1979), 647 F.2d 864 (8 Cir. 1981). Cert den. 102 S.O. 1002; lL.S.. 
v. One 1971 Lincoln Continental Mark III, 460 F.2d 273 (8 Cir. 1972); U.S. v. One 1967 Chris 
Craft 27-Foot Fiber Glass Boat, 423 F.2d 1293 (5 Cir. 1970); U.S. v. One 1977 36-Foot 
Cigarette Ocean Racer, 624 F.Supp. 290 (SD FL 1985); U.s, v. One 1911 PQrsche Coup AutQ, 
364 F.Supp. 745 (ED PA 1973); li.,S. v. One 1954 Model ford Victoria Auto, 135 F.Supp. 809 
(ED NC 1955); U.S, v. One 1981 Datson 280ZX, 563 F.Supp. 470 (ED PA 1983) . 
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A person can have a right to possess property without necessarily being the owner. 
Remember the old saw: "Possession is nine points of the law." See Cribbet, Principles of the • 
Law of Property, (F.P. Inc. 1962). The mere right to possess seized property gives a party 
standing to contest its forfeiture as a claimant. Berkowitz v. U.s., 340 F.2d 168 (1 Cir. 1965). 
Contra, see U.S. v. One Gray Samsonite Suitcase, 637 F. Supp. 1162 (ED MI 1986). 

The possessory interest of a claimant must be in the seized property itself. It is not 
enough to merely assert an interest ill the area (house, car, container, etc.) from which the 
property is seized. For example, a party who asserts a right to a safety deposit box, but does not 
assert a possessory interest in money found in the box, does not have standing as a claimant to 
prevent the forfeiture of the money. U.S. v. Fifteen Thousand Five Hundred Dollars, 588 F.2d 
1359 (9 Cir. 1977). Similarly for a case holding that owners of a residence do not have standing 
to CO~'itest forfeiture of currency concealed in their baseme:r.t without their knowledge, see ~ 
v. $501,958, 633 F.Supp. 1300 (NO IL 1986). For a case involving an alleged loan to a son, 
which held that parents did not have a legal or equitable interest in currency used by son in 
violation of § 881 (a) (6), see U.S. y. $47,875 in u.s. Currency, 746 F.2d 291 (5 Cir. 1984). 

The possessory interest of a claimant must have existed before the seizure of the property. 
No one can take a recognizable possessory interest in property once it has been seized by the 
Government. (The property is said to be in custodia legis.) U.S. v. One 1967 Chris Craft 
27-Foot Fiber Glass Boat, 423 F.2d 1293 (5 Cir. 1970); and see U.S.v. One 1964 MG, Etc . .,. 408 
F.Supp. 1025 (WD WA 1976); l.LS.s.-y"'_$11,580 in U.S. Currency, 454 F.Supp. 376 (MD FL 
1978); U.S.v. One 1954 Model Ford Victoria Auto, 135 F.Supp. 809 (ED NC 1955). 

Claimants are entitled to file an answer to the libel, to discover the Government's evidence • 
and to'demand a jury trial. In effect, they make themselves defendants to the suit. Rule C(6), 
Supplemental Rules. 
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*** 
See § 10. Claims. Subsection (3). Only an owner or interest 
holder may file a claim. 

See also § 1. Definitions. Paragraphs (3) and (5). Interest 
holder means a secured party, a mortgagee, lien creditor, or 
the beneficiary of a security interest or encumbrance pertaining 
to an interest, whose interest would be perfected against a good 
faith purchaser for value. The definition excludes agents, 
nominees, or those not in substantial compliance with recording 
statutes. Owner means a person, other than an interest holder, 
who has an interest in property. The definition excludes 
agents, nominees, or those not in substantial compliance with 
recording states. 

*** 
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1 Cir: 

2 Cir: 

3 Cir: 

4 Cir: 

5 Cir: 

Authorities 

U.S. v. One Urban Lot Located a 1 Street A-l, Val pari so, Bayamon, Puerto 
Rico, etc., et aI., 885 F.2d 994 (1989), and the companion case of U.S. Qn~ 
Rural Lot no. 55,221, Located at Siera Taina Ward No.8, Bayamon, puerto 
Rico, et aI., (Civ. No. 88-1276 (September 22, (1989», under "Claim and 
Answer." supra. 

U.S. v. The premises and Real Property at 4492 South Ljyonia Road, etc~ 
889 F.2d 1258 (1989), (November 17, 1989), under "Pre-Seizure Notice 
or Hearing Are Not Required." 

U.s. v. Parcel of Real Property Knows as 6109 Grubb Road, etc., 886 F.2d 
618 (1989), under "Innocence of an Owner is no Defense to a Civil 
Forfeiture. " SY.llli!. 

One 1985 Nissan 300 ZX, etc., v. U,S., 889 F.2d 1317 (1989). (The 
claimant's death does not abate a Sec. 881 (a)(6) forfeiture action. 
Abatement is a privilege granted to some criminal defendants, but does not 
automatically extend to civil defendants. Under the relation back doctrine 
of Sec. 881(h), title to the property vests in the government at the time 
illegal act is committed. Therefore, the claimant's estate takes nothing, not 
even a future interest) . 

U.S. v. $321,470.00, U.s. Currency, 874 F.2d 289 (1989). (Standing 
requires a colorably lawful interest in the property. Unexplained naked 
possession alone does not constitute standing. Thus, a courier carrying cash 
from an unknown owner to an unknown recipient under suspicious 
circumstances lacks standing to attack the forfeiture proceeding. A claimant 
must prove standing before the .government needs to prove probable cause 
for forfeiture); U.S. One Parcel of Real Property",Known as the Rod and 
Reel Fish Camp, etc., 831 F.2d 566 (1987). (Real property llerE. lacks 
standing to contest its forfeiture. An owner-claimant is the proper party. 
The attorney who brought this frivolous action was held liable for excess 
costs). [In an in rem action, the property is the defendant. The alleged 
owner is the claimant. The alleged owner is the one who may contest a 
forfeiture and thus the one to whom standing is important.] 

6 Cir: u.s. v. Premises Known as 526 Liscum Drive, etc., 866 F.2d 213 (1989). 

NOlL: 

Legal title alone does not establish standing. A claimant must also show 
dominion and control or other indications of true ownership. [The issue 
of standing is separate from the issue of innocent ownership. Standing must 
be demonstrated before reaching any other issue. However, proof of 
standing is independent of proof of innocent ownership.] 

U.S. V. One 1985 BMW 318i. etc., 696 F. Supp. 336. An alleged inno.cent 
owner lacks standing regarding the possible encroachment of a third party's 
rights when that party was arrested in the seized vehicle and drugs were 
seized. 
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EDMI: 

SDNY: 

EDNC: 

NDOH: 

WDOK: 

Home v, Office of U,S. Attorney General, 662 F. Supp. 237 (1987). (A 
claimant's death does not abate a civil in rem forfeiture under Sec. 881 
(a)( 4) because the civil forfeiture is independent of a criminal prosecution. 
However, a claimant's death will abate a criminal in personam forfeiture). 

!LS. v, $134, 752.00 in U,S. CUl'Tency, More.QI.l&ss, F. Supp. 1075 (1989). 
(A mere possessory interest in the property confers standing. Proof of legal 
ownership is not required). [In a related IRS termination assessment case, 
the government argued that the seized funds were income taxable to the 
claimant. The government thus inconsistently claimed that claimant had 
standing in the IRS action, but not in the forfeiture action. Thus, standing 
is another reason to coordinate forfeiture cases with tax lien cases.] 

U.S. v. Premises Known as Lots 14, 15, and 16, etc., 682 F. Supp. 288 
(1987), under "Claim and Answer." s.upIa. 

U.S. v, One Black 1985 Cadillac Eldorado, No.4:89-CV1142 (October 23, 
1989) (unpublished). (The following factors establish straw ownership of 
a vehicle de§pite bare legal title: (1) a third party having exclusive use of 
the vehicle; (2) personalized license plates in a third-party's name; (3) no 
documentation other than title and registration, i.e. no records regarding 
insurance, loans, or repairs; and (4) admission by an individual with bare 
legal title that a third party drove the vehicle from the purchase to the 
seizure. Such an individual fails to show dominion or control sufficient to 
confer standing to contest the forfeiture). 

U.S. v. One 1989 Oldsmobile Cutlass, 709 F. Supp. 1542 (1989). (A 
lienholder lacks standing to challenge a civil forfeiture under Sec. 881(a)( 4). 
The appropriate remedy is through the statutory remission procedures). 

MA: U.S. V. One 1982 Jaguar SJ-6, 868 F. Supp. 364 (1989), under "Claim and 
Answer". s.upra, p. 76. 

b. Intervenors 

Parties with non-possessory interests in seized property, such as lienors, do not qualify 
as claimants; they cannot file an answer, engage in discovery or demand a jury trial. Missouri 
Investment Corp. v. U.S., 32 F.2d 511 (6 Cir. 1929). 

But, they should be permitted to interv~ne, under Rule 24 of the Federal Rules of Civil 
Procedure, to protect their limited interests. u.s. v. One 1961 Cadillac Hardtop Auto, 207 F. 
Supp. 693 (ED 1N 1962). The distinction between a "claimant" and an "intervenor" was neatly 
stated in The 1\vQ Marys, 12 Fed. 152 (SD NY 1882): 
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A "claimant" ... is a person who assumes the position of a defendant and demands 
the redelivery to himself of the vessel arrested. An "intervenor" Is one who, 
without demanding the redelivery ... seeks only the protection of his interest. . 
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11 Cir. 

*** 
See MASFA § 13. In Personam Proceedings. Subsection (b). 
Except as provided in § 11 (c) , no claimant may intervene in a 
trial or appeal of a criminal action or in an in personam civil 
forfeiture action. 

*** 

Authorities 

u.s. v. A Single Family Residence, 803 F.2d 625 (1986) (no standing by 
bare legal title with no dominion or control); U.S. v. $500,000, 730 F.2d 
1437 (1984) (no standing established by money exchanges). 

NDGA: U.s. v. All That Tract & Parcel of Land, 602 F. Supp. 307 
(1985)(Lienholder given standing under 21 U.S.C. § 881(a) (6). 

SDNY: u.s. v. Sonal, Inc., 573 P.Supp. 1126 (1983); lack of standing in money 
exchange matters. 

c. Suppression of Evidence 

Claimants have standing to contest the admissibility of evidence that was obtained in 
violation of their Fourth or Fifth Amendment rights. Boyd v.....lLS.. 6 S.Ct. 524 (1886); Plymouth 
Sedan v. PennsylVania, 85 S.Ct. 12466; Berkowitz y. u.s., 340 F.2d 168 (1 Cir. 1965). 

Courts disagree whether claimants in forfeiture cases have standing to contest the 
admissibility of evidence obtained in violation of someone else's rights. Compare U.S. y. One 
1276 Cadillac Seville, 477 F.Supp. 879 (ED MI 1979); with U.S. v. On e Gardner RQads~ 35 
F.2d 777 (WD WA 1929); U.S.v. One Fargo TI1.l..C.l4 46 F.2d 171 (SD IX 1930); U.S. v. One t963 
Cadillac, 250 F.Supp. 183 (WD MO 1966). In Rakas v. Illinois 99 S.Ct. 421 (1978), the Supreme 
Court held that only those persons whose rights are violated have standing to suppress illegally 
obtained evidence. Unless the Supreme Court changes its views, claimants should not be able 
to suppress evidence in forfeiture proceedings that was not obtained in violation of ~ rights. 

5. Discovery 

Discovery of an opponent's evidence before trial is controlled by Rules 26 through 37 of 
the Federal Rules of Civil Procedure. U.S. v, One 1965 Buick, 392 F.2d 672 (6 Cir. 1968);.u.s. 
v. One 1961 Lincoln Continental Sedan, 360 F.2d 467 (8 Cir. 1966); Utley Wholesale Co. v. 
~ 308 F.2d 157 (5 Cir. 1962). 

Because civil forfeiture proceedings are not criminal actions, the discovery rules followed 
in criminal proceedings do not apply. Rule 54(b) (5), F.R.Crim.P.; U.S. v. 110 Bars of Silver, 
508 F.2d 799 (5 Cir. 1975) (Jenck's Act does not apply to civil forfeiture actions). 
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Any party can, for good cause, move to stay discovery in civil forfeiture cases, particularly 
if discovery will interfere with a related criminal proceeding. • 

*** 
See MASFA § 12. In Rem Proceeding. Subsection (0 for 
expedited discovery rules. 

*** 

6. Evidence 

Earlier we saw that hearsay is admissible in forfeiture proceedings to the same extent that 
it is admissible in any "probable cause" hearing. Even hearsay from informants can be admitted 
to establish probable cause for forfeiture. See page 20 of this Guide for a discussion and list of 
authorities. 

As to other evidentiary matters, the Federal Rules of Evidence apply in civil forfeiture 
proceedings. Rule 1l01(e) of the Rules states: 

In the following proceedings these rules apply to the extent that matters of 
evidence are not provided for in the statutes which govern procedure therein 
(including): 

* * * 

actions for fines, penalties, or forfeitures under the Tariff Act of 1930 (19 
U.S.C.5 1581-1624) ... ," 

Drug-related forfeitures come under these provisions. 21 V.S.C § 88l(d). 

*** 
See MAS FA § 11. Judicial Proceedings Generally. Subsection 
(i). In making any determination of probable cause or 
reasonable cause the court may consider all evidence admissible 
in determining probable cause at a preliminary hearing or 
pursuant to search warrant laws. 

*** 

7. Burden of Proof 

• 

A party bringing a civil lawsuit has the burden of producing enough evidence to persuade 
the judge that he has a legally sufficient case which could be acceptable to a jury. If he fails, the 
judge will quickly dismiss the suit; the jury will never be pennitted to consider it. Once he 
satisfies this initial burden, the defendant is permitted to produce evidence in his defense. In the • 
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end, the party bringing the suit must persuade the jury of the truth of his claim. If the jury 
remains undecided (i.e., "it's a toss-up"), the suing party loses. 

Note that the burden of producing evidence shifts during the trial f\Om the suing party to 
the defendant. On the other hand, the burden of persuasjon never shifts; it is always on the party 
bringing the suit. He is said to have the "burden of proof." Sweeney v. Erving, 33 S.et. 416 
(1913). 

In civil forfeiture cases, the burden of proof is on the Government to produce enough 
evidence to persuade the judge that probable cause exists to believe the property is forfeitable. 
In this regard, the burden of proof in civil - forfeiture cases is the same as in all other civil cases. 
Once the judge determines that probable cause for forfeiture has been shown, the burden of proof 
(including the burden of producing evidence and the burden of persuasion) shifts to the defendant, 
or claimant! 19 U.S.C. § 1615. Page 24 contains a string of cases on point. Also see U.s. v. 
Banco Cafetero Intern, 608 F.Supp. 1394 (SD NY 1985), which holds that: "Ultimately, the 
government must show that it had probable cause at the time of the commencement of the 
actions. It need not establish this, however, until the forfeiture triaL" Affirmed by Court of 
Appeals, u.s. v. Banco Cafetero Panama, 797 F.2d 1154 (2 Cir. 1986). 

This makes civil forfeiture cases significantly different than other civic actions. Once the 
Government establishes probable cause for forfeiture, as determined by the judge .. the defendant 
must produce some evidence in defense of the property. If he does not, the judge must direct a 
verdict in favor of the Government. Buckley y. U.S., 45 U.S. (4 How) 251, 259, 11 L.Ed 961 
(1846); Taylor v. U.S., 44 U.S. (3 How) 197, 211, 11 L.ed 559 (1845); U,S. v. One 1976 
Mercedes Benz~ 618 F.2d 453 (7 CiT. 1980) . 

*** 
See MASFA § 12. In Rem Proceedings. Subsection (g). The 
state has the initial burden of showing probable cause for 
forfeiture of the property. If the state shows probable cause, 
the claimant must prove by a preponderance of the evidence 
that the claimant has an interest that is subject to forfeiture. 

*** 

Authorities 

See Sec. IE of this .G.u.kk re: probable cause and burden of proof. 

11 Cir: 

8 Cir: 

6 Cir: 

U.S. v. A single Family Residence, 803 F.2d 625 (1986)(Pre-seizure 
hearing not required constitutional issues-Government attorney's fees 
assessed against a claimant and her attorneys). 

U.S. y. U.S. Currency $31,828.,. 760 F.2d 228 (1985). 

U.S. v. $50,000 U.S. Currency, 757 F.2d 103 (1985). 
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Cir: U,S, v. $250,000 in U.S. Currency, 808 F.2d 895 (1987) (burden of proof 
met by Government, various claims notwithstanding). 

NDAL: 

SOFL: 

NDGA: 

\VD KY: 

MD: 

SO OR: 

MA: 

BOPA: 

SC: 

ED VA: 

u.s. v. Nixon, 629 F. Supp. 857 (1986)( evidence developed after seizure 
used todetennine probable cause at time of seizure). 

u.s. v. One Condominium Apartment 636 F. Supp. 457 (1986)(Post­
seizure interest disallowed by court in § 881(a)(6); u.S. v. MN Chris~ 
640 F. Supp. 667 (1986); and u.S. v. All Interests of E. EScobar, 600 
F.Supp. 88 (1984) (post seizure interest denied). 

U.s. v. All That Tract & Parcel of Land, 602 F. Supp, 307 (1985) Coost 
seizure interest mandated by Court via § 881(a)(6). 

u.s. v. One 1977 Cadillac Seville, 641 F. Supp. 738 (1986). 

u.S. v. $23,530 jn U.S. Currency, 601 F.Supp. 179 (1985); U.S. v. $33,000 
U.S. Currency, 640 F. Supp. 898 (1986). 

U.S. v. United States Currency: $24,927, 635 F. Supp. 475 (1986). 

u.S. v. One Parcel of Real Property, 648 F. Supp. 436 (1986)(claimant 
faiied to establish legal sources of funds). 

U.S. v. Premjses Known as 2639 Meetinghouse, 633 F. Supp. 979 (1986). 

u.S. v. 8.4 Acres of Land 648 F. Supp. 79 (1986) (Post-seizure interest & 
attorney's fees denied by court). 

u.s. v. Taylor, 640 F. Supp. 35 (1986). 

JUDICIAL REVIEW 

A. JUDICIAL FORFEITURES 

A final judgment in a judicial forfeiture proceeding is subject to appeal, just as any other 
civil action. 28 U.S.C.§ 1291. Generally, the Federal Rules of Civil Procedure and the Federal 
Rules of Appellate Procedure (28 U.S.C.) apply to the review of federal judicial forfeitures. ~ 
v. One 1972 Chevrolet Blazer, 563 F.2d 1386 (9 Cir. 1977); U.s. v. One Twin Engine Beech 
Airplan(4 533 F.2d 1106 (9 Cir. 1976); U.s. v. One 1965 Buick, 392 F.2d 672 (6 Cir. 1968); 
U.S. v. One 1961 Line. Cont. Sedan, 360 F.2d 467 (8 Cir. 1966); Utley Wholesale Co. v. U.S., 
308 F.2d 157 (5 Cir. 1962). 

Findings of fact made by the trial court will not be set aside unless they are clearly 
erroneous. Rule 52(a), F.R.Civ.P; 443 Cans of Egg Product, 33 S.O. 50 (1912); The Olinde 
Rodrig~ 19 S.O. 851 (1899). 

• 

• 

When the Government appeals it must move to stay any lower court order on returning 
the property. Continued possession of forfeitable property (the res) is essential to the appellate 
courts' jurisdiction. • 
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DISTRIBUTION OF PROCEEDS 
FROM THE SALE OF FORFEITED PROPERTY 

Surveyl 
of 

State Drug Control Statutes 

GENERAL SUMMARY 

States generally use proceeds from the sale of forfeited property to pay forfeiture and sale 
costs. These include expenses of investigation, seizure, security, repair, storage) maintenance, 
transportation, advertising, and court proceedings. After relevant expenses have been paid, states 
satisfy the interests of innocent third parties, including purchasers, mortgagors, lienholders and 
conditional sales vendors. Some states, such as New York, also require payment of restitution, 
reparation or damages to victims of the crime on which the forfeiture action is based. 

While distribution of the remaining proceeds varies among states, certain patterns clearly 
emerge. Of forty-four (44) states authorizing the use of proceeds for law enforcemene purposes, 
fifteen (15) require aU proceeds to be: (1) deposited into a special law enforcement fund; (2) 
distributed to law enforcement agencies; and/or (3) specifically reserved for law enforcement 
activities. These moneys are to be used only for enforcement activities. 

Alabama Michigan 
Arizona Nevada 
Arkansas New Jersey 
Delaware Pennsy 1 vania 
Hawaii South Dakota 
Idaho Virginia 
Illinois West Virginia 
Louisiana 

Six (6) additional states ~ expend all proceeds for law enforcement purposes if 
particular circumstances exist. 

Maine 
Mississippi 
New Mexico 
Texas 

Utah 
Wyoming 

Discretion of the appropriate judicial or governnlental authority in Maine and Wyoming 
determines law enforcement's share of the proceeds. More objective circumstances decide the 
distribution in Mississippi, New Mexico, Texas, and Utah . 

2 

Survey information current through May 15, 1991. Survey analysis includes only 
statutory language. 

Includes prosecutorial activities and excludes educational services, such as DARE. 
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For example, if mUltiple Mississippi law enforcement agencies participated in a seizure, 
proceeds are divided among the agencies. If there was only one seizing agency, fifty percent 
(50%) of the proceeds is deposited into the state general fund. 

Under Texas' Forfeiture of Contraband Act, proceeds are placed into one or more law 
enforcement funds if (1) no locality requests funds for prevention and treatment services; and (2) 
a distribution agreement exists between the prosecuting attorney and other law enforcement 
agencies. If there is no agreement, proceeds are deposited into the state treasury to the credit of 
the· general revenue fund. 

Maine, New Mexico, and Utah also require any proceeds not disbursed to law enforcement 
agencies to be transferred into the appropriate general fund. 

According to a survey by the Office of National Drug Control Policy, Maine and Utah in 
practice expend at least ninety (90%) of forfeiture proceeds for law enforcement activities. The 
same was found true of Colorado, Florida, Iowa, Minnesota, Massachusetts, Oklahoma, Oregon, 
Rhode Island, South Carolina, and Tennessee.3 

Of the forty-four (44) states authorizing law enforcement uses, twenty-two (22) 
specifically require or permit funding of drug enforcement activities. This allocation becomes 
more critical as drug enterprises grow in size and complexity. Unraveling complicated structures 
designed to expand distribution, increase wealth, and conceal profits requires a commitment of 
resources over several months or even years. 

Connecticut 
Georgia 
Idaho 
Illinois 
Kansas 
Kentucky 
Louisiana 
Michigan 
Mississippi 
Montana 
Nebraska 

Nevada 
New Hampshire 
New Mexico 
North Dakota 
Oklahoma 
Pennsylvania 
Rhode Island 
South Carolina 
South Dakota 
Tennessee 
Washington 

Idaho, Michigan, Nevada, Pennsylvania, and South Dakota use all proceeds to enforce 
state drug laws. In several other states proceeds which have been reserved for enforcement 
activities must be used for investigating, apprehending, and prosecuting drug offenders . 

3 
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State Drug Control Status Report, An Office of National Drug Control Policy 
White Paper, November, 1990. 
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Thirty-one (31) states establish a special fund, account or pool for all or part of the 
proceeds designated for law enforcement purposes. 

Arizona 
Arkansas 
California 
Delaware 
Florida 
Georgia 
Hawaii 
Idaho 
Illinois 
Kansas 
Kentucky 
Louisiana 
Massachusetts 
Montana 
Nebraska 
Nevada 

New Hampshire 
New York 
North Dakota 
Ohio 
Oklahoma 
Oregon 
Pennsylvania 
Rhode Island 
South Carolina 
South Dakota 
Tennessee 
Texas 
Virginia 
Washington 
West Virginia 

In Arkansas, Kansas, South Dakota and Texas the attorney general or other attorney 
representing the state administe:rs the distribution of proceeds to various enforcement agencies or 
funds. In Hawaii, Louisiana, and Oklahoma, the attorney general or local prosecuting attorney 
actually maintains the special fimd. The attorneys general of North Dakota and New Hampshire 
approve expenditures from their. respective funds . 

Prosecutorial supervision over the use of proceeds is found in several other states. In New 
Jersey proceeds become the property of the entity funding the prosecuting agency which shares 
the moneys with other law enf\)rcement agencies. The district attorney or attorney general in 
Pennsylvania is responsible for using proceeds to enforce state drug laws. The attorneys general 
in Maine, Iowa and Wyoming approve the disposition of proceeds. 

Seventeen (17) states also provide funding for drug education and treatment services from 
proceeds. 

California 
Connecticut 
Florida 
Georgia 
Iowa 
Kansas 
Kentucky 
Massachusetts 

Montana 
New Hampshire 
New York 
Ohio 
Oklahoma 
Oregon 
Rhode Island 
Texas 
Washington 

California, Connecticut, Kentucky, New Hampshire, New York and Rhode Island 
automatically provide specific amounts for substance abuse services. Texas provides a specific 
amount which must be requested by a locality for prevention and treatment services. However, 
except for New York, these states reserve the majority of proceeds for law enforcement functions. 
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Florida, Georgia, Kansas, Montana, Ohio, Oklahoma, Oregon, and Washington specifically cite 
education and treatment as an appropriate use of proceeds. Iowa includes drug education as a • 
law enforcement purpose. 

Some states distribute proceeds for purposes in addition to law enforcement and education 
and treatment. Colorado, Iowa, and Massachusetts allocate funds to local crime victim 
compensation, victim reparation, citizen reward and neighborhood programs. Washington uses 
proceeds to provide public safety and education services while Nebraska deposits substantial 
proceeds into local school funds. Tennessee and Kentucky use proceeds from sale of real 
property for prison construction and incarceration programs. California helps defray 
administrative costs of the Office of Criminal Justice Planning with its proceeds. Maryland, 
Minnesota, New York, South Carolina, and Tennessee place proceeds into the general fund of the 
state or local political subdivision seizing the property. 

Only six (6) states disburse all proceeds for non-law enforcement activities. Three 
constitutionally mandate the transfer of proceeds into the state or county school fund: Indiana, 
North Carolina, and Wisconsin. Alaska, Missouri and Vermont place the proceeds into the state 
or local general fund. 
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DISTRIBUTION OF PROCEEDS 
FROM THE 

SALE OF FORFEITED PROPERTY 1 

Survey* 
of 

State Drug Control Statutes 

ALABAMA 

C1m..trolled Substances. Ala. Code 20-2-1 to 20-2-144 
(1990). 

20-2-93 

Proceeds2 are distributed to the municipal and/or county and/or state law enforcement 
agencies which participated in the investigation reSUlting in the seizure. Proceeds allocated to a 
county or municipal law enforcement agency are deposited in the respective general funds and 
made available to the law enforcement agency upon requisition by the agency's chief law 
enforcement official. 

2 

ALASKA 

Controlled Substances. Alaska Stat. 17.30.010 - 17.30.900 (1983). 

17 .. 30.122 

Proceeds are deposited into the state general fund. 

*Survey information current through May 15, 1991. Survey analysis includes 
only statutory language. 

"Proceeds" refer to those proceeds remaining subsequent to payment of: 
(1) expenses of forfeiture and sale; (2) interests of innocent third parties; and (3) 
restitution, reparation, or other statutorily required disbursements. 

Forfeited moneys distributed according to same formula or procedures. 
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AIUZONA 

Forfeiture. Ariz. Rev. Stat. Ann. 13-4301 to 13-4315 (1989). 

13-4315 

Proceeds3 are deposited into the anti-racketeering fund of the state or of the political 
subdivision seizing the property or prosecuting action. If there is no anti-racketeering fund, 
proceeds are deposited into the appropriate state or local general fund and used for the 
investigation and prosecution of racketeering offenses. 

ARKANSAS 

Controlled Substances Act. Ark. Stat. Ann. 5-64-101 to 5-64-608 
(Advance Code Service 1990-1991). 

5-64-505 

Proceeds4 shall be deposited in the Drug Control fund which the· atto!Tley for the state 
administers. Moneys may be used only for law enforcement and prosecutorial purposes and are 
distributed as follows: 

3 

4 

S 
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1. Any balance under $250,000 shall be distributed to the local or state 
enforcement or prosccutorial agencies participating in activities leading to 
the seizure or forfeiture or deposit of moneys; 

2. Any balance over $250,000 shall be forwarded to the State PoHce to be 
transferred to the State Treasury for deposit in the Special State Assets 
Forfeiture Fund. 

CALIFORNIA 

Controlled Substances Act. Cal. Health and Safety Code 11000-11651 
(Deering Supp. 1991). 

11489 

Ninety percent (90%) of the proceedss is distributed as follows: 

1. Eighty-five percent (85%) is distributed to the state andlor local law 
enforcement agencies participating in the seizure. Funds allocated to the 
Department of Justice .are deposited into the Department of Justice Special 

Forfeited moneys distributed according to same formula or procedures. 

Forfeited moneys distributed according to same fOImula or procedures. 

Forfeited moneys distributed according to same formula or procedures. 
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2: 

Deposit Fund - State Asset Forfeiture Account for law enforcement 
purposes. 

Fifteen percent (15%) is distributed to the prosecutorial agency. 

Ten percent (10%) is distributed to the Asset Forfeiture Distribution Fund which the 
Office of Criminal Justice Planning administers. Of these moneys, $1.5 million is allocated to 
the State Department of Mental Health. The remaining moneys may be distributed as follows: 

6 

1. $1 million in 1989 and 1990 to the Los Angeles Office of Education to 
fund grants and administer the Gang Risk Intervention Pilot Program. 

2. Maximum of five percent (5%) to the Office of Criminal Justice Planning 
for administrative costs. 

3. Eighty-five percent (85%) of the balance is distributed to the Peace 
Officers' Training Fund and fifteen percent (15%) is available to provide 
education, training, and research for prosecutors. 

COLORADO 

Contraband Forfeiture Act. Colo. Rev. Stat. 16-13-501 to 16-13-511 
(1990). 

16-13-506 

Proceeds.6 are distributed as follows: 

1. Ten percent (10%) is deposited into the state general fund for appropriation 
to the judicial department for costs of forfeiture proceedings. If the seizing 
agency is a state agency, allocated proceeds are distributed directly to the 
agency. 

2. Ten percent (10%) is deposited into the state general fund for appropriation 
to the public safety department for law enforcement purposes. 

3. One and one-half percent (1 1/2%) is distributed to the district attorney 
as fees for bringing the action. 

4. Remaining moneys are distributed to the seizing agency and persons 
suffering bodily injury or property damage. The seizing agency receives 
a portion of the moneys to pay costs of property storage, maintenance, 
security and forfeiture. 

Forfeited moneys distributed according to same formula or procedures. 
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CONNECTICUT 

Seized Prop..em, 
Conn. Gen. Stat. Ann. 54-363 to 54-36h (Supp. 1991). 

54-3Gh 

Proceeds7 arc deposited into the drug assets forfeiture revolving fund and distributed as 
follows: . 

1. Seventy percent (70%) is distributed to the department of public safety and 
local police departments. Of this amount, fifteen percent (15%) is used for 
drug education and eighty-five percent (85%) for the investigation, 
apprehension, and prosecution of drug offenders. 

2. Twenty percent (20%) is allocated to the alcohol and drug abuse 
commission for treatment and education programs. 

3. Ten percent (10%) is distributed to the division of criminal justice for 
prosecution of drug offenders. 

DELAWARE 

. ControJled Substances Act. Del. Code Ann. tit. 16 4701-4796 (Supp. 1990). 

4784 

Proceeds8 are deposited into the Special Law Enforc~ment Assistance Fund and used for 
purposes which the Attorney General deems to be in the interest of law enforcement. 

DISTRICf OF COLUMBIA 

Controlled Substances. D.C. Code Ann. 33-501 to 33-567 (Supp.1990). 

33-552 

Proceeds are used to finance law enforcement activities of the D.C. Police Department 
with any remaining balance used to finance programs to rehabilitate drug addicts, educate citizens, 
or prevent drug addiction. 

7 

8 
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Forfeited moneys distributed according to same fonnula or procedures. 

Forfeited moneys distributed according to same fonnula or procedures. 
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FLORIDA 

Contraband Forfeiture Act. Fla. Stat. Ann. 932.701-932.705 
(West Supp.1991). 

932.704 

If the seizing agency is: 

1. a local agency, proceeds9 are deposited into the special law enforcement 
trust fund established by the court commissioners or governing body of the 
municipality. Moneys are used for school resource officers, crime 
prevention, drug education or other appropriate law enforcement purposes. 

2. the Department of Law Enforcement, proceeds are deposited into the 
Forfeiture and Investigative Support Trust Fund. 

3. the Department of Natural Resources, proceeds are deposited into the 
Motorboat Revolving Trust Fund to be used for law enforcement purposes. 

4. a state agency other than the Department of Law Enforcement or Natural 
Resources, proceeds are deposited into the General Revenue Fund. 

5. a state attorney's office, proceeds are deposited into the State Attorney's 
Forfeiture and Investigative' Support Trust Fund for the investigation and 
prosecution of criminals. 

GEORGIA 

Forfeitures. H.B.72, 1991, amending Controlled Substances. 
Ga. Code Ann. 16-13-1 to 16-13-56 (1988). 

16-13-49 

A pool is established consisting of forfeited moneys, sale proceeds, and the fair market 
value of other forfeited property. The pool is distributed pro rata to the state and local 
governments whose law enforcement officers seized the money or property. However, the state 
may receive a maximum of 50% of the amount distributed. 

A local government shall deposit its share of the pool into the general :fund. Fund moneys 
shall be distributed to the local law enforcement agency until the sum equals 33~% of the 
agency's appropriated funds for the fiscal year. The moneys may be used for any official law 
enforcement purpose. The local government may expend remaining pool funds for law 
enforcement, drug education and treatment purposes, or other drug abuse programs. 

The state shall deposit its share of the pool into the general fund and expend the moneys 
for law enforcement programs, particularly advanced drug investigation training for officers. 

9 Forfeited moneys distributed according to same formula or procedures. 
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HAWAll 

Forfeiture. 
Hawaii Rev. Stat. 712A-l to 712A-20 (Supp. 1990).· 

712A-16 

A $3 million yearly maximum of proceeds1o is distributed as follows: 

1. One quarter (1/4) is allocated to the state or local governmental units whose 
officers conducted the investigation and caused the arrest of the person 
whose property was forfeited. The government authority is to use the 
proceeds for law enforcement purposes. 

2. One quarter (1/4) is distributed to the prosecuting attorney instituting the 
action. 

3. One half (1/2) is distributed to the criminal forfeiture fund which the 
a.ttorney general administers. The attorney may expend funds for payment 
of: 

a. expenses of seizure, detainment, appraisal, inventory, or forfeiture. 

b. awards for information or assistance. 

• 

c. supplemental sums to state and local law enforcement agencies. • 

d. expenses related to training and education of law enforcement 
officers. 

IDAHO 

Controlled Substances. Idabo Code 37-2701 to 37-2751 (Supp. 1990). 

37-2744; 37-1!744A (real property) 

Proceeds are distributed to the director for credit to the drug enforcement donation 
account. 

10 Forfeited moneys distributed according to same formula or procedures. 
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ILLINOIS 

Drug Asset Forfeiture Procedure Act. (H.B. 3610, P.A. 86-1382) 86th 
General Assembly,1990, amending Controlled Substances Act. III. Ann. 

Stat. ch. 56Yz 1100-1603 (Smith-Hurd Supp. 1990). 

1505 

Proceedsll shall be distributed as follows: 

1. Sixty-five percent (65%) shall be distributed to the 
metropolitan enforcement group, local, municipal, county, 
or state law enforcement agencies who participated in the 
investigation. 

Proceeds shall be used for the enforcement of cannabis and controlled substances 
laws. 

2. (a) In counties with a population over 3,000,000 twenty­
five percent (25%) is distributed to a special fund in the 
county treasury and appropriated to the State IS Attorney's 
Office for use in enforcing cannabis and controlled 
substances laws. 

(b) In counties with a population less than 3,000,000: 

(i) Twelve and ~ percent (12.5%) shall be distributed to the Office 
of the State's Attorney of the county instituting the forfeiture. The 
monies are deposited in a special fund in the county treasury and 
appropriated to the State IS Attorney for use in enforcing cannabis 
and controlled substances laws. 

(ii) Twelve and ~ (12.5%) shall be distributed to the Office of the 
State's Attorneys' Appellate Prosecutor and deposited into the 
Narcotics Profit Forfeiture Fund. Proceeds are used for the 
investigation, prosecution and appeal of cannabis and controlled 
substances cases. 

3. Ten percent (10%) shall be retained by the State Police for 
expenses related to the administration and sale of seized and 
forfeited property. 

Forfeited moneys distributed according to same formula or procedures. 
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INDIANAl:! 

Forfeiture of Vehicles and Other Property Used in Yiolation of 
.C':frtain Statutes. Ind. Code Ann. 34-4-30.1-1 to 34-4-30.5-6 

(West Supp. 1990). 

34-4-30.1-4; 34-4-30.1-6 

Proceeds13 are deposited into the general fund of the state or the unit that employed the 
law enforcement officers seizing the property. Excess moneys over law enforcement costs are 
transferred to the state treasurer for deposit into the Common School fund. Ind. Const. art VIII, 
Section 2 requires proceeds to be deposited into the Common School fund. 

IOWA 

Disposition of Seizable and 
Forfeitable Property. Iowa Code Ann. 809.1-809.21 

(West Supp. 1991). 

809.13; 809.17 

Proceeds are delivered to the department of justice. The attorney general may authorize 
disposition of the proceeds consistenty with law enforcement purposes, including drug education. 

• 

Proceeds may also be transferred in whole or in part to the victim reparation fund at the • 
discretion of the recipient agency, political subdivision, or department. 

KANSAS 

Controlled Substances. S.B. 151, H.B. 2105, 1991, amending 
Eorfeitures; Procedure. Kan. Stat. Ann. 65-4171 

to 65-4175 (West Supp. 1990) 

65-4173 

A maximum of 10% of the proceedsl4 may be used to pay the forfeiture actionls 
prosecution costs, including reasonable attorney IS fees. The moneys are deposited into the 
county treasurer and credited to the special prosecutors trust fund and shall be expended to aid 
the prosecution of forfeiture actions or to devleop, implement, or maintain drug prevention or 
enforcement programs. 

12 

13 

14 
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Related Statute - Enforcement Of Pharmacy Laws and Regulations. 
Ind. Code Ann. 16-6-8.5-1 to 16-6-8.5-8 (West 1984) Section 16-6-8.5-5.1 
(controlled substances; raw materials, instruments, devices; property used as 
containers; books, records, research products) - Proceeds are paid into the 
Common School fund. 

Forfeited moneys distributed according to same formula or procedures. 

Forfeited moneys distributed according to same formula or procedures. 
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If the seIzmg agency is the Kansas bureau of investigation or highway patrol, or 
department of corrections, proceeds are deposited into the state treasury and credited to the state 
special asset forfeiture fund administered by the attorney general. If the seizing agency is a 
county or city agency, proceeds are deposited into the respective treasury and credited to the 
special law enforcement trust fund. Moneys in the special fund are to be used only for 
appropriate law enforcement purposes. 

KENTUCKY 

Controlled Substances. Ky. Rev. Stat. Ann. 218A. 010 - 218A. 991 
(Supp. 1990). 

218A. 420; 218A. 435 

Seizing agencies retain ninety percent (90%) of the first 50,000 of proceeds1s and forty­
five percent (45%) of the amount above 50,000. The monies are used for direct law 
enforcement purposes. Ten percent (10%) of the first $50,000 is distributed to the 
commonwealth's attorney or county attorney prosecuting the forfeiture actions. 

Other proceeds shall be deposited into the asset forfeiture trust fund which the Office for 
Investment and Debt Management manages and the Justice Cabinet administers. Fund monies 
shall be distributed as follows: 

15 

1. Eighteen percent (18%) shall be allocated to the Attorney General to be 
disbursed to commonwealth's attorneys or county attorneys participating in 
the forfeiture case; 

2. Thirty-six percent (36%) shall be allocated to the cabinet for Human 
Resources to be used solely for drug education, prevention, and treatment; 

3. Thirty-six percent (36%) shall be allocated to the Corrections Cabinet to 
be used solely for drug enforcement and incarceration programs; and 

4. Ten percent (10%) shall be allocated to the Justice Department for asset 
forfeiture training; training materials, payments to state or local agencies 
for crime prevention, drug abuse prevention, general law enforcement, or 
similar drug enforcement purposes . 

Forfeited moneys distributed according to same formula or procedures. 
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LOUISIANA 

Seizure and Controlled Dangerous Substanc~roperty Forfeitur~ 
Act of 1989, La Rev. Stat. 40:2601 - 40:2622 (West. Supp. 1991). 

2616 

Proceeds16 are deposited into the Special Asset Forfeiture Fund administered by the office 
of the district attorney. Moneys are distributed as follows: 

1. Sixty percent (60%) is distributed to the law enforcement agency making 
the seizure for drug enforcement efforts. 

2. Twenty percent (20%) is distributed to the criminal court fund. 

3. Twenty percent (20%) is distributed to the district attorney IS office 
pursuing the forfeiture action. The district attorney may expend the 
moneys for public purposes including prosecution and rewards. 

MAINE 

Asset Forfeiture. Me. Rev. Stat. Ann. tit. 15, 5821-5825 
(Supp. 1990). 

5822 

With the attorney general's written consent the court may distribute as much of the 
proceeds17 as is appropriate to a municipal, county or state agency making a substantial 
contribution to the investigation of the related criminal case. Remaining proceeds are deposited 
into the state general fund. 

MARYLAND 

Controlled Dangerous Substances. Md. Ann. Code art. 27 276-3103 
(Supp. 1990). 

297 

If a local law enforcement agency seized the property, the proceeds are deposited into the 
local law enforcement fund, or if none, into the general fund of the political subdivision. If the 
state agency seized the property, proceeds are deposited into the state general fund. 

16 

~7 
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Forfeited moneys distributed according to same formula or proct..dures. 

Forfeited moneys distributed according to same formula or procedures. 
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MASSACHUSETTS 

Controlled Substances Act. Mass. Ann. Laws ch. 94C 1-48 
(Law. Co-op. Supp. 1991). 

47 

Proceeds18 are distr~buted equally between the prosecuting district attorney or attorney 
general and the city, town, state or metropolitan police department seizing the property. Moneys 
allocated to the various agencies are deposited into the special law enforcement trust funds and 
used for appropriate law enforcement purposes. The district attorney or attorney general may 
expend a maximum of ten percent (10%) of the proceeds for drug rehabilitation, drug education 
or neighborhood programs which further law enforcement purposes. 

MICHIGAN 

Controlled Substances. Mich. Stat. Ann. 14.15 (7101) to 14.15 (7545) 
(Callaghan Supp. 1990-1991). 

14.15 (7524) 

Proceeds19 are distributed to entities having budgetary control over the seizing agencies 
and used to enhance drug law enforcement efforts. 

18 

19 

20 

MINNESOTA 

Forfeitures, 
Minn. Stat. Ann. 609.531 - 609.532 (West Supp. 1991). 

609.5315 

Proceeds20 are distributed as follows: 

1. Seventy percent (70%) is forwarded to the appropriate agency as a 
supplement to its operating or similar fund and used for law enforcement 
purposes. 

2. Twenty percent (20%) is distributed to the county attorney or other 
prosecuting agency handling the forfeiture as a supplement to its operating 
or similar fund and used for prosecutorial purposes. 

3. Ten percent (10%) is forwarded to the state treasury and credited to the 
state general fund. 

Forfeited moneys distributed according to same formula or procedures. 

Forfeited moneys distributed according to same formula or procedures. 

Forfeited moneys distributed according to same formula or procedures. 
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MISSISSIPPI 

f ':)troJled Substances Law. Miss. Code Ann. 41-29-101 to 41-29-185 
(Supp. 1990). 

41-29-181 

Hone law enforcement agency participated in the underlying criminal case: 

1. Fifty percent (50%) of the proceeds21 is distributed to the state treasurer for 
deposit in the state general fund. 

2. Fifty percent (50%) is deposited and credited to the budget of the 
participating law enforcement agency. 

If multiple law enforcement agencies participated in the underlying case: 

1. Fifty percent (50%) of the proceeds is deposited and credited to the budget 
of the law enforcement agency initiating the criminal case. 

2. Fifty percent (50%) is distributed among the other law enforcement 
agencies. 

All property credited to the Bureau of Narcotics is forwarded to the state treasurer for 
deposit into a special fund for the Bureau's use. 

MIssouRf2 

Criminal Activity Forfeiture Act. Mo. Ann. Stat. 513.600 - 513.645 (Vernon Supp. 1991). 

21 

22 
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513.623 

Proceeds are deposited into the state general revenue fund. 

Forfeited moneys distributed according to same fonnula or procedures. 

Related statute. Comprehensive Drug Control Act of 1282. Mo. Ann. Stat. 
195.005 - 195.375 (Vernon Supp. 1991). Section 195.145 (vehicles, vessels, 
or aircraft) - Proceeds are deposited into the state general revenue fund. 

Proceeds Distribution 
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MONTANA 

Seizures Related to Controlled Substances. Mont. Code Ann, 
44-12-101 to 44-12-206 (1989) 

44-12-206 

Proceeds are forwarded to the treasurer cf the city, town, or county where the property 
was seized and deposited into a drug f(\ffeiture account for drug enforcement and education 
purposes. If a state agency seized the property, proceeds are deposited into a special revenue 
fund to the credit of the Department of Justice (DOJ) and used for drug law enforcement. 

NEBRASKA 

Drugs. Neb. Rev. Stat. 28-1437 to 28-1439.05 (1985) 

28-1439.02 

Proceeds23 are forwarded to the treasurer of the county where the propertyb was seized 
and distributed as follows: 

1. Fifty percent (50%) of moneys forfeited and all proceeds from conveyance sales 
are distributed in the manner provided for disposition of fines, penalties, and 
license money under the state constitution. Neb. Const. art, VII, section 5 requires 
fines, penalties and license money to be paid to the counties whre they rna be 
levied or imposed for the use and suppor tof common schools. 

2. Fifty percent (50%) of moneys forfeited are deposited into the respective County 
Drug Law Enforcement Fund for appropriate drug enforcement purposes. 

NEVADA 

Forfeitures. Nev. Rev. Stat. 179.1156-179.121 (Supp. 1989) 

179.118 

Proceeds are deposited into the special forfeiture accounts of the law enforcement 
agencies involved in the seizure and forfeiture. Moneys must be used to enforce controlled 
substances laws. 

NEW HAMPSHIRE 

Controlled Drug Act. N.H. Rev. Stat. Ann. 318-B:l to 318-B:30 (Supp 1990) 

318-B:17-b 

23 Forfeited moneys distributed according to same formula or procedures. 
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Proceeds24 are distributed as follows: 

1. Of the first $200,000: 

(a) Forty-five percent (45%) is distributed to the fiscal officers of the 
municipalities or counties where the seizing agencies are located for 
deposit in a special fund and used primarily for expense of drug related 
investigations. 

(b) Ten percent (10%) is deposited into a special nonlapsing account in the 
treasurer's office for alcohol and drug abuse prevention. Moneys excess 
of $400,000 are deposited into the general fund. 

(c) Forty-five percent (45%) is deposited into a revolving forfeiture fund 
administered by the attorney general and used for the costs of drug related 
investigations and drug control law enforcement programs. Moneys in 
excess of $1,000,000 are credited to the general fund. 

2. Of the balance: 

(a) Ten percent (10%) is deposited into the. special nonlasping account for 
alcohol and drug abuse prevention. 

(b) Ninety percent (90%) is deposited into the revolving fund. 

NEW JERSEY 

Forfeiture. NJ. Stat. Ann. 2C:64-1 to 2C:63-9 (West Supp. 1990) 

2C:64-6 

Proceeds become the property of the entity funding the prosecuting agency. The attorney 
general or other prosecutor involved divides the proceeds with the entity whose law enforcement 
agency participated in the surveillance, investigation, arrest or prsecution. Moneys allocated to 
law enforcement are for the exclusive enforcement uses of the respective agencies. 

NEW MEXICO 

Controlled Substances. N.M. Code Ann. 30-31-1 to 30-31-41 (1989). 

30-31-35 

Proceeds revert to the general fund of the appropriate state, county or municipality unless 
the law enforcement agencies use the monkeys to enforce the Controlled Substances Act. 

24 Forfeited money distributed according to same formula or procedures. 
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NEW YORK25 

Proceeds of a Crime - Forfeiture. N.Y. Civ. Prac. Law 1310-1352 
(McKinney Supp. 1991) and Penal Law 480.00-480.35 

(McKinney Supp. 1991). 

1349; 480.20 

Proceeds are distributed as follows: 

1. Fifteen percent (15%) is distributed to the claiming 
authority to pay costs and expenses of the investigation, 
preparation, and litigation of the forfeiture action. 

2. Five percent (5%) is distributed to the claiming agent to pay 
actual costs of protecting, maintaining, and forfeiting the 
property. 

3. Forty percent (40%) is deposited into the substance abuse 
service fund. 

4. Of the balance: 

a. Seventy-five percent (75%) is deposited into 
a law enforcement subaccount of the general 
fund of the state if the claiming agent is a 
state agency, or of the local political 
subdivision of which the claiming agent is a 
part. 

b. Twenty-five percent (25%) is deposited into 
a prosecution services subaccount of the 
general fund of the state if the attorney 
general is the claiming authority or of the 
political subdivision where the local claiming 
authority is located. Subaccount monies are 
to be used to enhance law enforcement 
efforts. 

Related statute. Controlled Substances. N.Y. Public Health Law 3300-3397 
(McKinney Supp. 1991). Section 3388 (vehicles, vessels or aircraft) - If the state police 
seize the property, proceeds are deposited into the state general fund. If the property is 
seized in New York City, Yonkers, Rochester or Buffalo, proceeds are deposited into the 
general funds of the respective cities. Proceeds from other seizures are deposited into the 
general fund of the county where the seizure occurred. 
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NORTH CAROLINA 

Controlled Substances Act. N.C. Gen. Stat. 90-86 to 90-113.8 (1990). 

90-112 

Proceeds26 are paid to the treasurer or offker authorized to receive fines and forfeitures 
and used for the school fund of the county in which the property was seized. N.C. Const. art 
IX, Section 7 requires proceeds to be deposited into the appropriate county school fund. 

NORTH DAKOTA 

Controlled Substances Act. N.D. Cent. Code 19-03.1-01 
to 19-.03.1 43 (Supp. 1989). Assets Forfeiture..Elmd. N.D. Cent. 

Code 54-12-14 (1989). 

19-03.1-36; 54-12-14 

If a city or county agency seized the property, proceeds are deposited into the local assets 
forfeiture fund, or if none, the city or county general fund. If a state agency seized the property, 
proceeds are deposited into the attorney general assets forfeiture fund and used for drug 
enforcement purposes including obtaining evidence and paying awards for information or 
assistance. At the end of each fiscal year, the excess of $500,000 in the attorney general fund 
is deposited into the state general fund. 

OHIO 

Drug Offenses, Ohio Rev. Code Ann. § 2925.01-2925.51 
(1987, Supp. 1990). 

2925.42 (Criminal); 2925.43 (Civil); 2925.44; 2933.43 

Proceeds27 are deposited into the law enforcement trust fund of the prosecuting attorney 
and to the law enforcement trust fund of the county sheriff or the local political subdivision 
whose agency seized the property. If the prosecuting attorney declines to accept proceeds, the 
monies are deposited into the law enforcement fvnd which relates to the seizing agency. 
If the State Highway Patrol seized the property, pruceeds are deposited into the State Highway 
Patrol Contraband, Forfeiture and other Fund. If the Board of Pharmacy seized the property. 
proceeds are deposited into the Board of Pharmacy Drug Law Enforcement Fund. If any other 
state agency seized the property, proceeds are distributed to the state treasurer for deposit into 
the Peace Officer Training Council Fund. 

26 Forfeited moneys distributed according to same formula or procedures. 

27 Forfeited moneys distributed according to same formula Qr procedures. 
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Monies in the State Highway Patrol and law enforcement funds are used for appropriate 
law enforcement purposes and educational services, such as DARE. 

OKLAHOMA 

Controlled Dangerous Substances Act. Okla. Stat. Ann. tit 63, 2-101 
to 2-101 to 2-608. (West Supp. 1991). 

2-506 

Proceeds are deposited into a revolving fund in the treasurer's office of the county where 
the property was seized. The district attorney maintains the fund and uses moneys solely for 
drug law enforcement, prevention and education. 

OREGON 

Seizure and Forfeiture of Certain Property Relating to Illegal 
Drug Activity. 1989 Or. Laws H.B. 2282. 

Proceeds are credited to the general fund of the local political jurisdiction operating the 
forfeiting agency. If the political subdivision is a county, moneys are used for criminal justice 
services, including enforcement and prosecution of criminal and juvenile laws; correction 
facilities and programs; drug treatment; and drug education programs. If the political 
subdivision is not a county, proceeds are deposited into the subdivision's general fund. A 
portion of the moneys is used for prosecution. All proceeds may be used for removing toxic 
substances from locations where illegal substances have been manufactured. 

When the Department of Justice is the sole seizing/forfeiting agency or has entered into 
an agreement with another agency or a political subdivision, proceeds are distributed as follows: 

(a) One hundred percent (100%) of the first $200,000 is deposited into the 
Criminal Justice Revolving Account. 

(b) Seventy-five percent (75%) of the next $200,000 is deposited into the 
Criminal Justice Revolving Account. The balance is deposited into the 
Special Crime and Forfeiture Account and used for criminal justice 
services, including enforcement and prosecution of criminal laws; drug 
treatment; and drug education. 

(c) Fifty percent (50%) of the next $200,000 is deposited into the Criminal 
Justice Revolving Account and the balance is deposited into the Special 
Crime and Forfeiture Account. 

(d) 

(e) 

Twenty-five percent (25%) of the next $200,000 is deposited into the 
Criminal Justice Revolving Account and the balance is deposited into the 
Special Crime and Forfeiture Account. 

One hundred percent (100%) of additional sums is deposited into the 
Special Crime and Forfeiture Account. 
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When the State Police is the sole seizing/forfeiting agency or has entered into an 
agreement with another agency or a political subdivision, proceeds are distributed as follows: • 

(a) One hundred percent (100%) of first $600,000 is deposited into the State 
Police Account. 

(b) Seventy-five percent (75%) of the next $300,000 is deposited into the 
State Police Account and' the balance is deposited into the Special Crime 
and Forfeiture Account. 

(c) Fifty percent (50%) of the next $200,000 is deposited into the State Police 
Account and the balance is deposited into the Special Crime and Forfeiture 
Account. 

(d) Twenty-five percent (25%) of the next $200,000 is deposited into the 
State Police Account and the balance is deposited into the Special Crime 
and Forfeiture Account. 

(e) One hundred percent (100%) of additional sums is deposited into the 
Special Crime and Forfeiture Acc.ount. 

PENNSYLVANIA 28 

Controlled Substances Act. Pa Stat. Ann. tit. 42, 6801-6802 
(purdon Supp. 1991). 

6801 

If the seizing agency has local or county jurisdiction, proceeds29 are deposited into the 
operating fund of the county in which the district attorney is elected. If the seizing agency has 

statewide jurisdiction, the attorney general retains the proceeds. The district attorney and 
attorney general use the moneys to enforce the Controlled Substances, Drug, Device and 
Cosmetic Act. 

28 

29 

RHODE ISIAND30 

Controlled Substances Act. R.I. Gen. Laws 21-28-1.01 to 
21-28-6.02 (1989). 

Related statute. Forfeiture and Condemnation of Vehicles. Pa. Stat. tit. 35, 831.1-
831.5 (Purdon Supp. 1989) Section 831.4 - Proceeds are paid to the county treasurer for 
the county's use. 

Forfeited moneys distributed according to same fonnula or procedures. 

Related statute. Controlled Substances Act. R.I. Gen lLaws 21-28-1.01 to 21-
28-5.07 (1989). Section, .-28-5.05 (controlled substances, related materials and other property, 
equipment and records) - Proceeds are paid to the general treasurer. 
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21-28-5.04 

Of the first $200,000 proceedsl1 are distributed as follows: 

1. Twenty percent (20%) is forwarded to the attorney general for deposit in 
the asset forfeiture fund and used for drug law enforcement and treatment 
of drug abuse victims. 

2. Seventy percent (70%) is allocated to state and local law enforcement 
agencies in proportion to their contribution to the investigation of the 
criminal activity resulting in forfeiture. Each agency's proceeds are 
maintained in a separate account by the general, city or town treasurer and 
used for law enforcement purposes and violations of the drug act. 

3. Ten percent (10%) is distributed to the department of mental health, 
retardation, and hospitals for substance abuse treatment programs. 

Fifty percent (50%) of the moneys in excess of $200,000, not to exceed $200,000, shall 
be used to fund the Police Officer's Training Account. 

SOUTH CAROLINA 

Narcotics and Controlled Substances. 
S.C. Code Ann. 44-53-110 to 44-53-588 (Supp. 1990). 

44-53-530 

The seizing law enforcement agency keeps the fin:,t $1,000 of cash unless the agency and 
prosecutor agree on another disposition. Additional cash,· negotiable instruments, securities, and 
proceeds from the sale of forfeited property are distributed as follows: 

31 

1. Seventy-five percent (75%) is distributed to the seizing 
agencies and retained by the local governing body or state 
treasurer in a special amount in the name of each 
appropriate agency. Monies are used for drug enforcement 
purposes. 

2. Twenty percent (20%) is distributed to the prosecuting 
agency and retained by the local governing body or State 
Treasurer in a special account in the name of each 
appropriate agency. Monies are used for prosecution of 
drug offenses and litigation of drug related matters. 

3. Five percent (5%) is remitted to the State Treasurer for deposit into the 
state general fund. 

Forfeited moneys distributed according to same formula or procedures. 
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SOUTH DAKOTA 

Drugs and Substances Control. S.D. Codified Laws Ann .. 
34-20B-l to 34-20B-114 (1986, Supp. 1991). 

34-20B-64; 34-20B-89 

Proceeds32 are deposited into the drug control fund which is administered by the attorney 
general. Moneys in excess of $250,000 may be distributed for drug enforcement efforts. 

TENNESSEE33 

Forfeiture of Property for Certain Conduct Relating to 
Controlled Substances, H.B. 628, 1990, amending Drug Control Act. 

Tenn. Code Ann. 39-17-401 to 39-17-427 (Supp. 1990); 
53-11-301 to 53-11-415; 53-11-451 (Supp. 1990)~ 

39-17-420; 53-11-451 

Proceeds from the sale of forfeited real property which are allocated to a state agency are 
distributed as follows: 

1. Fifty percent (50%) is paid to the state treasurer and used only for agency 
purposes as appropriated by the general assembly. 

2. Forty percent (40%) is paid to the state treasurer and used only for 
operation, maintenance and construction of prisons under control of the 
Department of Correction as such funds are appropriated by the general 
assembly. 

3. Ten percent (10%) is paid into the special drug case investigation fund and 
used for investigations of complex drug cases involving civil forfeitures. 

Proceeds from the sale of forfeited real property which are allocated to local law 
enforcement agencies are paid into the treasury of the local government and appropriated for 
public purposes. 

Proceeds from the sale of other forfeited property inure to the benefit of the county or 
city whose law enforcement agency seized the property and are used for the local drug 
enforcement program. 

Proceeds resulting from bureau of investigation actions are paid to the state treasurer and 
used only as the general assembly appropriates. 

32 

33 
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Forfeited moneys distributed according to same fonnula or procedures. 

Related statute. Disposition of Forfeited Property. Tenn. Code Ann. 39-11-116 
(Supp. 1990) (moneys or other things of value offered or received in violation of any 
statute or as an inducement to violate any statute) - Unless otherwise provided for, 
proceeds are deposited into the state general fund. 
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TEXAS 

H. B. 1185, 1991, amending Forfeiture of Contraband. Tex. Code Crim. Proc. Ann. art. 
59.01 - 59.10 (Supp. 1991). 

59.06 

A maximum of 10% of proceeds may be used for local prevention and treatment services 
if the locality requests the funds. If a local agreement exists between the attorney representing 
the state and law enforcement agencies, remaining proceeds are deposited into one or more of 
the following funds: 

1. a special fund in the county treasury to be used for the official purposes of 
the office of the attorney representing the state; 

2. a special fund in the municipal treasury if distributed to a municipal law 
(mforcement agency, to be used for law enforcement purposes; 

3. a special fund in the county treasury if distributed to a county law 
enforcement agency, to be used for law enforcement purposes; 

4. a special fund in the state law enforcement agency if distributed to a state 
law enforcement agency, to be used for law enforcement purposes. 

If no agreement exists, proceeds are deposited into the state treasury to the credit of the 
general revenue fund. 

UTAH 

Controlled Substances. Utah Code Ann. 58-37-1 to 58-37-19 
(Supp. 1990). 

58-37-13 

Proceeds are distributed to the Division of Finance for deposit into the general fund 
unless the participating law enforcement agencies request use of moneys. 

VERMONT 

f2st5ession and Control of Regulated Drugs. Vt. Stat. Ann. tit. 
18, 4201-4248 (Supp. 1990). 

4247 

Proceeds are deposited into the state general fund. 

National Drug Prosecution Ce1Zter 213 



VIRGiNIA 

Forfeiture in Drug Cases; Distribution of Assets, H.B. 1308, 1991, 
amending Forfeitures in Drug Cases Va. Code. 19.2-386.1 to 

19.2-386.13 (1990), and adding § 19.2 - 386.14. 

19.2-386.12; 19.2 - 386.14 

Proceeds34 are deposited into a special treasury fund of the Department of Criminal 
Justice Services. The Department shall retain ten percent in the Asset Sharing Administrative 
Fund for administrative and operational costs of the asset sharing program. Funds remaining 
shall be used to promote state ot local law enforcement activities. 

Federal, state, or local agencies directly participating in activities leading to the seizure 
and forfeiture may petition the Department for a share of the remaining 90% of the proceeds. 
If the petitioning agency is eligible and all participating agencies agree on the respective shares, 
the Department shall distribute shares to each agency's treasury. If there is no agreement, the 
Criminal Justice Services Board shall determine the shares according to specified criteria. 
Proceeds shall be used to promote law enforcement activities. 

WASHINGTON 

Controlled Substances Act. Wash. Rev. Code Ann. 
69.50.101 to 69.50.607 (Supp. 1991). 

69.50.505 

Proceeds35 totalling less than $5,000 are deposited into the general fund of the 
governmental unit of the seizing agency and used for nurcotics enforcement efforts. 

34 

35 
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Proceeds totalling more than $5,000 are distributed as follows: 

1. Twenty-five percent (25%) derived from the forfeiture of real property 
and seventy-five percent (75%) derived from the forfeiture of personal 
property are deposited in the general fund of the state, county and/or city 
of the seizing agency and used for law enforcement services. 

2. Twenty-five percent (25%) derived from the forfeiture of real property 
and twenty-five percent (25%) derived from the forfeiture of personal 
property are forwarded to· the state treasurer for deposit into the public 
safety and education account. 

Forfeited moneys distributed according to same formula or procedures. 

Forfeited moneys distributed according to same formula or procedures. 
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3. Until July 1, 1995, fifty percent (50%) derived from the forfeiture of real 
property is deposited into the drug enforcement and education account. 
After July 1, 1995, the fifty percent is deposited into the general fund of 
the state, county and/or city of the seizing agency and used for law 
enforcement services. 

WEST VIRGINIA 

Controlled Substances Act. W.Va. Code 60A-I-I01 to 60A-7-707 (1989). 

60A-7-706; 60A-7-707 

Proceeds36 are distributed as follows: 

1. Ten percent (10%) is distributed to the prosecuting attorney initiating the 
forfeiture proceeding. 

2. The balance is deposited into a special law enforcement investigation fund 
for appropriate law enforcement purposes. 

WISCONSIN37 

Controlled Substances Act. Wis. Stat. Ann. 
161.001-161.62 (1989, Supp. 1990). 

161.55 

At least fifty percent (50%) of sale proceeds and all forfeited moneys are deposited into 
the school fund. Wis. Const. art. 10 section 2 requires proceeds to be deposited into the school 
fund. 

36 

37 

WYOMING 

Controlled Substances. Wyo. Stat. 35-7-1001 to 35-7-1057 (1988). 

35-7-1049 

The attorney general typically orders proceeds distributed to the seizing agencies. 

Forfeited moneys distributed according to same formula or procedures. 

Related statute. Forfeiture of Property Derived Fr.ru:n.J:rime and Certajn Vehj~. 
973.075 - 973.077 (1985, Supp. 1990) (vehicles and real or personal property derived or 
realized from any crime) Section 973.075 - At least fifty percent (50%) of sale proceeds 
and all forfeited moneys are deposited into the school fund. Wis. Const. art 10, Section 
2 requires proceeds to be deposited into the school fund. Section 973.075 
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FORFEITURE OF SUBSTITUTE ASSETS 

Survey* 
of 

State Drug Control Statutes 

GENERAL SUMMARY 

Since 1983, states have increasingly enacted substitute assets provisions as tools to rid 
criminals of their undeserved wealth. Eleven (11) states now allow the forfeiture of a civil or 
criminal defendantls non-drug related assets when his or her forfeitable property is unavailable 
because of specified circumstances. The substitute assets are forfeited only to the extent of the 
value of the property subject to forfeiture. 

Arizona (1986) Kentucky (1990) 
Arkansas (1991) Louisiana (1989-1990) 
Delaware (1984) Ohio (1990) 
Florida (1989) Rhode Island (1987) 
Georgia (1991) Wisconsin (1989-1990) 
Hawaii (1988) 

These states permit forfeiture of substitute assets when the forfeited property (1) cannot 
be located; (2) has been transferred or conveyed to, sold to, or deposited with a third party; or 
(3) has been placed beyond the jurisdiction of the court. 

All but Delaware permit forfeiture of substitute assets when the forfeitable property has 
been diminished in value or commingled with property which cannot be easily divided. Arizona, 
Florida, Hawaii, Kentucky, Ohio and Rhode Island require that the decrease in value be 
attributable to the defendanes act or omission. Arkansas, Georgia, Louisiana, and Wisconsin 
require that the decrease in value occur while the forfeitable property is not in the actual physical 
custody of the law enforcement or prosccutorial agency. 

Only Louisiana and Arkansas authorizes forfeiture of substitute assets if the forfeitable 
property is also subject to an interest exempt from forfeiture. This provision helps defeat the 
common forfeiture avoidance technique of using leased or mortgaged property, or titling property 
in the names of relatives or friends. The state may still recover the value of the property used 
in illegal activity by forfeiting other assets of the drug dealer. 

*Survey information current through May 15, 1991. Survey analysis includes only 
statutory language. 
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FORFEITURE OF SUBSTITUTE ASSETS 

Survey* 
of 

State Drug Control Statutes 

ARIZONA 

Forfeiture. Ariz. Rev. Stat. Ann. 13-4301 to 13-4315 (1989). 

13-4313 

The court shall order the forfeiture of any other property of an in personam civil or 
criminal defendant up to the value of the subject property if the property: 

(1) cannot be located; 
(2) has been transferred or conveyed to, sold to, or deposited with a third party; 
(3) has been plac~d beyond the jurisdiction of the court; 
(4) has been substantially diminished in value by any act or omission of the 
defendant; or 
(5) has been commingled with other property which cannot be divided without 
difficulty . 

ARKANSAS 

Asset Substitution in Drug Offense Forfeiture, S.B. 341,78th 
General Assembly, Reg. Sess., 1991, amending Controlled 

Substances Act. Ark. Stat. Ann. 5-64-101 to 5-64-608 
(Advance Code Service, 1 'J90 - 1991) 

5-64-505 

The court shall order the forfeiture of any other property of a claimant or defendant up 
to the value of the claimant's or defendant's property found by the court to be subject to forfeiture 
if any of the forfeitable property had remained under the control or custody of the claimant or 
defendant and: 

(1) Cannot be located; 
(2) Was transferred or conveyed to, sold to, or deposited with a third party; 
(3) Is beyond the jurisdiction of the court; 
(4) Was substantially diminished in value while not in the actual physical custody 
of the seizing agency; 
(5) Was commingled with other property that cannot be divided without difficulty; 
or 
(6) Is subject to any interest exempted from forfeiture . 

*Survey information current through May 15, 1991. Survey analysis includes only 
statutory language. 
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DELAWARE 

Controlled~stances Act. Del. Code Ann. tit. 16, 4701-4796 (Supp. 1990). 

4784 

To the extent assets, interests, profits and proceeds forfeitable under this section: 

(i) cannot be located; 
(ii) have been transferred, sold to or deposited with third parties; or 
(iii) have been placed beyond the jurisdiction of the state, 

the court, following conviction of the individual charge, may direct forfeiture of such other assets 
of the defendants as may be available, limited in value to those assets that would otherwise be 
forfeited under the paragraph. Upon defendant's petition, the court may authorize redemption of 
assets forfeited provided the assets described are surrendered or otherwise remitted by such 
defendant to court's jurisdiction. 

FLORIDA 

Contraband Forfeiture Act. Fla. Stat. Ann. 932.701-932.705 (West Supp. 1991). 

932.703 
If property: 

(a) cannot be located; 
(b) has been transferred to, sold to, or deposited with a third party; 
(c) has been placed beyond the jurisdiction of the court; 
(d) has been substantially diminished in value by any act or omission of the 
defendant; or 
(e) has been commingled with any property which cannot be divided without 
difficulty, 

the court shall order forfeiture of any other property of the defendant up to the value of any 
property subject to forfeiture under 932.703. 

A substitute assets provision is also found in 893.12 of the Comprehensive Drug Abuse 
Prevention and Control Act, 893.01-893.20 (West Supp. 1990) 

GEORGIA 

Forfeitures, H.B. 72, 1991, amending Controlled Substances. 
Ga. Code Ann. § 16-13-1 to 16-13-56 (1988). 

16-13-49 

• 

• 

1 
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(A) cannot be located; 
(B) has been transferred or conveyed to, sold to, or deposited with a third party; 
(C) is beyond the jurisdiction of the court; 
(D) has been substantially disminished in value while not in the actual physical 
custody of the receiver or governmental agency directed to maintain custody of the 
property; or 
(E) has been commingled with other property that cannot be divided without 
difficulty. 

HAWAII 

Hawaii Rev. Stat. 712A-l to 712A-20 (Supp. 1990). 

712A-14 

The court shall order forfeiture of any other property of an in personam civil or criminal 
defendant up to the value of the subject property if any of the property subject to forfeiture: 

(a) cannot be located; 
(b) has been transferred or conveyed to, sold to, or deposited with a third 
party; 
(c) has been placed beyond the jurisdiction of the court; 
(d) has been substantially diminished in value by any act or omission of a 
defendant, or a defendant's agent or assignee; or 
(e) has been commingled with other property which cannot be divided without 
difficulty. 

KENTUCKY 

Controlled Substances, Ky. Rev. Stat. Ann. 218A.OI0-218A.991 (Supp. 1990). 

218A.410 

If any of the property: 

(1) cannot be located; 
(2) has been transferred to, sold to, or deposited with a third party; 
(3) has been placed beyond the jurisdiction of the court; 
(4) has been substantially diminished in value by any act or omission of 
the defendant; or 
(5) has been commingled with any property which cannot be divided 
without difficulty, 

the court shall order the forfeiture of any other property of the defendant up to the value of any 
property subject to forfeiture under this section. 
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LOUISIANA 

Sciz.ure and Controlled Dangerous Substances Property Forfeiture Act of 1989. 
La. Rev. Stat. Ann. 40:2601-40:2622 (Supp. 1991). 

40:2614 

The court shall order the forfeiture of any other property of a claimant or owner up to the 
value of property found by the court to be subject to forfeiture if any of the property: 

(1) cannot be located; 
(2) has been transferred or conveyed to, sold to, or deposited with a third party; 
(3) is beyond the jurisdiction of the court; 
(4) has been substantially diminished in value while not in the actual physical 
custody of the seizing agency, district attorney, or his designee; 
(5) has been commingled with other property making it incapable of petition 
in-kind without great detriment to other property; or 
(6) is subject to any interest exempted from forfeiture under provision of 
Chapter 40. 

OHIO 

S.B. 258, 118th General Assembly, Reg. Sess., 1990 Ohio Laws, amending 
Drug Offenses. Ohio Rev. Code Ann. 2925.01 - 2925.51 (page Supp. 1990). 

2925.42 (Criminal Forfeiture) 

If property is the subject of an order of forfeiture because of an act or omission of the 
person who is convicted of or pleads guilty to the felony drug abuse offense that is the basis of 
the order of forfeiture, or an act or omission of the juvenile found by a juvenile court to be a 
delinquent child for an act that, if committed by an adult, would be a felony drug abuse offense 
and that is the basis of the forfeiture, cannot be located upon the exercise of due diligence, has 
been transferred to, sold to, or deposited with a third party, has been placed beyond the 
jurisdiction of the court, has been substantially diminished in value, or has been commingled with 
other property that cannot be divided without difficulty, the court that issues the order of 
forfeiture shall order the forfeiture of any other property of the offender up to the value of any 
forfeited property described in this division. 
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RHODE ISLAND 

Controlled Substances Act. R.I. Gen. Laws 21-28-1.01 to 21-28-6.02 (1989). 

21-28-5.04.1 (Criminal Forfeiture) 

If any of the property: 

(1) cannot be located; 
(2) has been transferred to, sold to or deposited with a third party; 
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(3) has been placed beyond the jurisdiction of the court; 
(4) has been substantially diminished in value by any act or omission of the 
defendant; or 
(5) has been commingled with other property which cannot be divided without 
difficul ty, 

the court shall order the forfeiture of any other property of the defendant up to the value of the 
subject property. 

WISCONSIN 

Controlled Substances Act. Wis. Stat. Ann. 161.001-161.62 (Supp. 1990). 

161.555 

The court may order the forfeiture of any other property of a defendant up to the value 
of property found by the court to be subject to forfeiture if the property subject to forfeiture: 

(a) cannot be located; 
(b) has been transferred, conveyed to, sold to or deposited with a third party; 
(c) is beyond the jurisdiction of the court; 
(d) has been substantially diminished in value while not in the actual physical 
custody of the law enforcement agency; or 
(e) has been commingled with other property that cannot be divided without 
difficulty. 

A substitute assets provision is also found in Section 973.076 of Forfeiture of Property 
Derived from Crime and Certain Ytm~, 973.075-973.007 (1985) as amended by 1989-1990 
Wis. Act. 121. 
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FORFEITURE OF REAL PROPERTY 
USED TO COMMIT OR FACILITATE 

THE COMMISSION OF A DRUG OFFENSE 

Survey* 
of 

State Drug Control Statutes 

GENERAL SUMMARY 

Drug enterprises depend on real property to perpetuate their activities. Dealers use it (1) 
to warehouse drugs; (2) to run crackhouses) methamphetamine labs) and distribution centers; (3) 
to grow marijuana for sale; and (4) to conceal illegal proceeds through investments in land and 
expensive homes. These are but a few of its numerous illicit uses. 

Recognizing real property's integral link to drug activities) forty-three (43) states now 
permit the forfeiture of real property used to commit or facilitate the commission of a drug 
offense. Of these states) twenty-three (24) have enacted this new forfeiture authority since 1987. 

Specific circumstances in which real property can be forfeited varies among states. For 
example) Florida's Contraband Forfeiture Act allows real property to be forfeited only if it has 
been used in the commission of a felony. Eleven (11) additional states require the underlying 
offense to either be a felony or punishable by more than one year of imprisonment. 

Hawaii 
Idaho 
Indiana 
Kansas 
New Hampshire 
New York 

Ohio 
Oklahoma 
Texas 
Washington 
West Virginia 

Under certain circumstances, Georgia and Tennessee also require the underlying offense 
to be a felony or punishable for more than one year. Virginia requires the offense to be 
punishable by at least a five year term of imprisonment while Montana requires a term of 
imprisonment of more than five years. 

Twenty (20) states allow forfeiture of real property only for specific activities, including 
distribution, sale, and manufacture of controlled substances, or violations of particular controlled 
substances provisions. (Violations of these provisions may also be punishable as felonies.) 

*Survey information current through May 15, 1991. Survey analysis includes only 
statutory language. 
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Alabama 
California 
Connecticut 
Delaware 
Illinois 
Indiana 
Maine 
Maryland 
Massachusetts 
Minnesota 

New Hampshire 
New York 
Rhode Island 
South Carolina 
South Dakota 
Tennessee 
Utah 
Virginia 
Washington 
Wyoming 

Similarly, Florida's Comprehensive Drug Abuse Prevention and Control Act allows real 
property forfeiture only for violations involving Schedule I or II drugs. 

California, Kansas, Maryland and Massachusetts provide a forfeiture exemption for all or 
part of real property which is used as the primary residence of the defendant or the defendant's 
family. New York allows a court to terminate only the defendant's interest in a leasehold or 
tenancy and to continue the occupancy for lawful residents. 

Several states also explicitly prohibit the forfeiture of real property for the commission 
of certain drug offenses. For example, Arkansas, Delaware, Maryland, Nevada, Oregon, and 
Washington, prohibit the forfeiture of real property for certain possession offenses. Six (6) states, 
Kentucky, Maine, Massachusetts, Oregon, South Dakota, and Washington, exclude some or all 
of marijuana offenses from the category of crimes on which real property forfeitures may be 
based. 

Additionally, Minnesota and Utah, in particular circumstances, authorize real property 
forfeitures only when tt:.; value of the contraband, controlled substances or specified sales 
activities amounts to at least $1,000. 
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FORFEITURE OF REAL PROPERTY 
USED TO COMMIT OR FACILITATE 

THE COMMISSION OF A DRUG OF:FENSE 

Survey * 
of 

State Drug Control ·Statutes 

ALABAMA 

Controlled Substances. Ala. Code 20-2-1- to 20-2-144 (1990). 

20-2-93 

Real property or fixtures are subject to forfeiture if they are used or intended to be used 
for the manufacture, cultivation, growth, receipt, storage, handling, distribution or sale of any 
controlled substance in violation of any state controlled substances law. 

ALASKA 

ControJJed Substances. Alaska Stat. 17.30.010 - 17.30.900 (1983). 

Real property used to commit or facilitate the commission of a drug offense is not subject 
to forfeiture. 

ARIZONA 

Eorfeiture. Ariz. Rev. Stat. Ann. 13-4301 to 13-4315 (1989). 

13-4304 

All property, including all interests in such property, described in a statute providing for 
its forfeiture is subject to forfeiture. For the forfeiture of real property, see Ariz. Rev. Stat. Ann. 
13-2301 to 13-2317 (1989) on organized crime and racketeering offenses. 

ARKANSAS 

Controlled Substances Act. Ark. Stat. Ann. 5-64-101 to 5-64-608 
(Advance Code Service, 1990-1991). 

5-64-505 

*Survey information current through May 15, 1991. Survey analysis includes only 
statutory language. 
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Real property may be forfeited if it substantially assisted in, facilitated in any manner, or 
was used or intended for use in the commission of any prohibited act. • 
However, real property is not subject to forfeiture for a violation of 5-64-401 (c) (Unlawful 
possession of a controlled substance or counterfeit substance). 

CALIFORNIA 

Controlled Substances Act. Cal. Health and Safety Code 11000-11651 
(Deering Supp. 1991). 

11470 

Real property related to a violation of 11366 (Opening or maintaining place for trafficking 
in controlled substance); 11366.5 (Providing room for manufacture or distribution of controlled 
substance; fortifying building to suppress law enforcement entry); 11366.6 (Use of building 
designed to suppress entry for sale of controlled substance); or 11379.6 (Manufacture of 
controlled substances by chemical extraction or chemical synthesis), whether or not charged, is 
subject to forfeiture. 

However, an interest not to exceed $100,000 in real property which is used as a family 
residence and which is owned by two or more p:;~rsons shall not be subject to forfeiture. 
The exemption is unavailable if the claimant knew or should have known of the unlawful use of 
the property. 

COLORADO 

Contraband Forfeiture Act. Colo. Rev. Stat. 16-13-501 to 16-13-511 
(1990). 

Real property used to commit or facilitate the commission of a drug offense is not subject 
to forfeiture. 

CONNECTICUT 

Seized property. Conn. Gen. Stat. Ann. 54-36a to 54-36b 
(Supp. 1991). 

54-36b 

All property is subject to forfeiture if it is used or intended for use, in any manner or part, 
to commit or facilitate the commission of a violation for pecuniary gain of Section 21a-277 
(Penalty for illegal manufacture, distribution, sale, prescription, or dispensing), or Section 21a-· 
278 (Penalty for illegal manufacture, distribution, sale, prescription or administration by non 
drug-dependent person). 
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DELAWARE 

H.B. 502, 135th General Assembly, 1990, amending Controlled Substances Act. 
Del. Code Ann. tit. 16 4701-4796 (1974, Supp, 1990). 

4784 

Real property used, or intended for use, to store, grow, manufacture, compound, process, 
deliver, import or export any controlled substances is subject to forfeiture. 

However, no real property shall be subject to forfeiture for a violation of 4753 
(possession of a conttoHed or counterfeit substance which is a narcotic drug); 4754 (possession 
of a controlled or counte.rfeit substance which is not a narcotic drug), 4754A (possession of a 
noncol1trolled prescription drug); 4755 (registration requirements and maintenance of building 
for using, keeping, or delivering controlled substances); 4757 (possession or delivery of 
hypodermic needles); or 4758 (keeping drugs in original containers). 

DISTRICT OF COLUMBIA 

CoutrolJed Substances. D.C. Code Ann. 33-501 to 33-567 (Supp. 1990) 

Real property used to commit or facilitate the commission of a drug offense is not subject 
to forfeiture. 

FLORIDA 

Contraband Forfeiture Act. Fla. Stat. Ann. 932.701-932.705 (West Supp. 1991) 

932.701 

Any real property or any interest in real property is subject to forfeiture if it has been or 
is being employed as an instrumentality in the commission of, or in aiding or abetting in the 
commission of, any felony. 

Comprehensive Drug Abuse Prevention and Control Act. 893.01-893.20 
(West Supp. 1991). 

893.12 

All real property, including any right, title, leasehold interest and other interest in the 
whole of any lot or tract of land and any appurtenances or improvements, is subject to forfeiture 
if it is llsed, or intended to be used, in. any manner or part, to commit or to facilitate the 
commission of a violation related to a controlled substance described in Schedule I or II. 
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GEORGIA 

EQr[eitures. H.B. 72, 1991, amending 
Controlled Substances. Ga. Code. Ann. 16-13-1 to 16-13-56 (1988). 

16-13-49 

The following are contraband and no person shall have a property right in them: 

(2) All property which is, directly or indirectly, used or intended for use in any 
manner to facilitate a violation of Article 2. 

(3) All property located in the state which was, directly or indirectly, used or 
intended for use in any manner to facilitate a violation of Article 2 or of federal drug law 
or the drug law of other states which is punishable by imprisonment for more than one 
year. 

Property means anything of value and includes any interest in anything of value, including 
real property or any fixtures thereon. 

HAWATI 

Forfeiture. Hawaii Rev. 
Stat. 712A-l to 712A-20 (Supp. 1990). 

712A-5 

All property desclibed in a statute authorizing its forfeiture is subject to forfeiture. Also, 
property used or intended for use in the commission of, attempt to commit, or conspiracy to 
commit a covered offense, or which facilitated or assisted such activity, is subject to forfeiture. 
Section 712A-l defines property to encompass real property, including things growing OD, affixed 
to, and found on land. 

However, real property or an interest therein may be forfeited only in cases in which the 
covered offense is chargeable as a fc lony. 

IDAHO 

Controlled Substances. Idaho Code 37-2701 to 37-2751 (Supp. 1990). 

37-2744A 

Any real property, including any interest therein and any appurtenances thereto or 

• 

• 

improvements thereon, is subject to forfeiture if it is used in any manner or part, to commit or • 
to facilitate the commission of a violation punishable by more than one (1) year of imprisonment. 
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ILLINOIS 

Dnlg Asset Forfeiture Act. H.B. 3610, (p.A. 86-1382),86th General 
Assembly, 1990, amending Controlled Substances Act. Ill. Ann. Stat. 

ch. 56 Yz 1100-1603 (Smith-Hurd Supp. 1990). 

1505 

All real property, including any right, title, and interest (including, but not limited to, any 
leasehold interest or the beneficial interest in a land trust) in the whole of any lot or tract of land, 
any appurtenances or improvements, which is used or intended to be used, in any manner or part, 
to commit, or in any manner facilitate the commission of, any violation or act that constitutes a 
violation of Section 401 (unauthorized manufacture or delivery) or 405 (criminal drug conspiracy) 
or that is proceeds of any violation or act that constitutes a violation Section 401 or 405. 

INDIANA 

Forfeiture of Vehicles and Other Property Used in Violation of Certain 
Statutes. Ind. Code Ann. 34-4-30.1-1 to 34-4-30.5-6 (West Supp. 1990). 

34-4-30.1-1 

Real property owned by a person who uses it to commit :my of the following as a Class 
A felony, Class B felony or a Class C felony is subject to forfeitu:e: 

(a) dealing in cocaine or a narcotic drug (35-48-4-3) 
(b) dealing in a Schedule I, II or II controlled substance (35-48-4-2) 
(c) dealing in a Schedule IV controlled substance (35-48-4-3) 
(d) dealing in marijuana, hash oil, or hashish (35-48-4-10) 

IOWA 

Disposition of Seizable and Forfeitable Property. Iowa Code Ann. 
809.1-809.21 (West Supp. 1991). 

809.1 

Forfeitable property means property which has been used or is intended to be used to 
facilitate the commission of a criminal offense or to avoid detection or apprehension of a person 
committing a criminal offense. 
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KANSAS 

Controlled Substances Act. Kall. Stat. Ann. 65-4101 to 65-4141 (Supp. 1990). 

65-4135 

All real property, including any building or structure thereon, is subject to forfeiture if it 
is used or intended for use in violation of the act, if such violation constitutes a felony. 

However, a homestead shall not be subject to forfeiture unless the claimant of the 
homestead has been convicted of a violation of the uniform controlled substances act, K.S. A. 65-
4101 et seq. and amendments thereto, or a comparable federal law violation, if such violation 
constitutes a felony which jnvolves the unlawful manufacturing, compounding. selling, offering 
for sale, possessing with intent to sell, processing, importing or exporting of a controlled 
substance, or has been convicted of conspiracy or attempt to commit such a violation. The 
homestead shall be subject to forfeiture if forfeiture proceedings and the conviction arise from 
the same violation, act, conduct or transaction and, in that event, claimant so convicted shall be 
presumed to have consented to forfeiture of the homestead by commission of the violation. 
Additionally, real property i:i not subject to forfeiture for a violation of K.S.A. 65-4123 
(Dispensing; Schedule I designated prescription substance), and amendments thereto. 

KENTUCKY 

Controlled Substances. Ky. Rev. Stat. Ann. 281A.010-218A.991 (Supp. 1990). 

218A.410 

All real property, including any right, title, and interest in the whole of any lot or tract of 
land and any appurtenances or improvements, is subject to forfeiture if it is used or intended to 
be used, in any manner or part, to commit, ·or to facilitate the commission of, a violation of the 
Chapter 218A, excluding any misdemeanor offense relating to marijuana. 

LOUISIANA 

Seizure and Controlled Dangerous Substances Property Forfeiture Act 
of 1989, La. Rev. Stat. Ann. 40:2601 - 40:2622 (West Supp. 1991). 

40:2604 

All property that is used or intended to be used in any manner to facilitate conduct giving 
rise to forfeiture is subject to forfeiture. Section 40:2601 defines property to include the whole 
of any lot or tract of land. 
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MAINE 

Asset Forfeiture. Me. Rev. Ann. tit. 15, 5821-5825 (Supp. 1990). 

5821 

Except otherwise provided, all real property including any right, title or interest in the 
whole of any lot or tract of land and any appurtenances or improvements, is subject to forfeiture 
if it is used or intended for use, in any manner or part, to commit or to facilitate the commission 
of a violation of Title 17-A, Section 1103 (Unlawful trafficking in scheduled drugs) or 1105 
(Aggravated trafficking or furnishing scheduled drugs), which is a Class A, Class B or Class C 
crime} with the exception of offenses involving marijuana. 

MARYlAND 

Controlled Dangerous SubstaQ~, Md. Ann. Code art 27 
276-303 (Supp. 1990). 

297 

Except otherwise provided, an interest in real property may be forfeited if used in 
connection with a violation of 286 (Unlawful manufacture, distribution, etc.; counterfeiting, etc.; 
manufacture, possession, etc. of certain equipment for illegal use; keeping common nuisance); 
286A (Bringing into state in excess of certain amounts); 286B (Distribution of noncontrolled 
substance as controlled dangerous substance); 286C (Using minors for manufacture, delivery or 
distribution of controlled dangerous substances); or 290 (Attempts, endeavors and conspiracies). 

However, except under specified circumstances, real property used as a pIincipal family 
residence by husband and wife and held as tenants by the entirety and used in connection with 
a violation of Sections 286, 286A, 286B, 286C, or 290, may not be forfeited unless both the 
husband and wife are convicted of one or more of these offenses. 

Additionally, real property may not be forfeited for a violation of 287 (Unlawful 
possession or administering to another; obtaining, etc., substance or paraphernalia by fraud, 
forgery, misrepresentation, etc.; affixing forged label; altering, etc. label; unlawful possession or 
distribution of controlled paraphernalia; penalties), or 287A (Drug Paraphernalia). 

MASSACHUSETTS 

Controlled Substances Act. Mass Ann. Laws ch. 94C 1-48 
(Law Ci)-op. Supp. 1991). 

47 

All real property, including any right, title, and interrst in the whole of any lot or tract of 
landJ, any appurtenances or improvements thereto, is subject to forfeiture if it is used in any 
manner or part, to commit or facilitate commission of a violation of 32 (Unauthorized 

National Drug Prosecution Center 233 



manufacture, distribution etc. of Class B substances); 32B (Unauthorized manufacture, 
distribution, etc. of Class C substances); 32C (Unauthorized manufacture, distribution etc. of • 
Class E substances); 32E (Unauthorized trafficking in marijuana, cocaine, heroin, etc.); 32F 
(Unauthorized manufacture, distribution); 320 (Counterfeit substances); 321 (Sale of drug 
paraphernalia); 32J (Violations on or near schools); or 40 (Conspiracy). 

No real property used to facilitate or possess with intent to unlawfully manufacture, 
dispense, or distribute marijuana or a non-controlled substance containing marijuana may be 
forfeited if the net weight of the substance is less than ten (10) pounds in aggregate. 

The owner of real property which is the principal domicile of the immediate family of the 
owner and which is subject to forfeiture may file a petition for a homestead exemption. Court 
may allow the petition exempting from forfeiture an amount allowed under Section one of 
Chapter 188. Value of the balance shall be forfeited. 

MICHIGAN 

Controlled Substances. Mich. Stat. Ann. 14.15 (7101) 
to 14.15 (7545) (Callaghan Supp. 1990-1991). 

14.15 (7521) 

Anything of value that is used or intended to be used to facilitate any violation of this 
article including but not limited to money, negotiable instruments, or securities. 

MINNESOTA 

Forfeitures. Minn. Stat. Ann. 609.531-609.532 (West Supp. 1991). 

609.5311 

(property associated with controlled substances) 

All property, real and personal, is subject to forfeiture if it has been used, or is intended 
for use, or has in any way facilitated, in whole or in part, the manufacturing, compounding, 
processing, delivering, importing, cultivating, exporting, transporting or exchanging of contraband 
or a controlled substance. 

However, real property is forfeitable only if the retail value of the controlled substance 
or contraband is $1,000 or more. 
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MISSISSIPPI 

Controlled Substances Law. Miss. Code Ann. 41-29-101 
to 41-29-185 (Supp. 1990). 

41-29-153 

All moneys, negotiable instruments, businesses or business investments, securities, and 
other things of value used, or intended to be used, to facilitate any violation of Article 41 are 
subject to forfeiture. 

MISSOURI 

Criminal Activity Forfeiture Act. Mo. Ann. Stat. 
513.600-513.645 (Vernon Supp. 1991) . 

. 513.607 

All property of every kind used or intended for use in the course of, derived from, or 
realized through criminal activity is subject to civil forfeiture. 

MONTANA 

Seizures Related to Controlled Subst~. Mont. Code Ann. 
44-12-101 to 44-12-206 (1989) 

44-12-102 

Real property, including any right, title, and interest in any lot or tract of land and any 
appurtenances or improvements, is subject to forfeiture if it is directly used or intended 
to be used ill any manner or part to commit or facilitate the commission of a violation of Title 
45, Chapter 9, that is punishable by more than (5) years in prison. 

NEBRASKA 

Drugs and Narcotics. Neb. Rev. Stat. 28-401 to 28-445 (1985). 

Real property used to commit or facilitate the commission of a drug offense is not subject 
to forfeiture . 
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NEVADA 

An Act Relating to Controlled Substances., A.B. 339, 1989, amending 
Controlled Substances. Nev. Rev. Stat. 453.011-453.548 (Supp. 1988). 

453.301 

All real property and mobile homes are subject to forfeiture if they are used or intended 
to be used by any owner or tenant of the property or mobile home to facilitate a violation of 
N.R.S. 453.011 to 453.552, except 453.336 (Unlawful possession not for purpose of sale). 

Forfeitures. Nev. Rev. Stat. 179.1156-179.119 (Supp. 1989). 

179.1164 

Any property or proceeds otherwise subject to forfeiture pursuant to 179.121, 200.760 or 
453.301 is subject to forfeiture. 

NEW HAMPSHIRE 

Controlled Drug Act. N.H. Rev. Stat. Ann. 318-B:l to 318-B:30 (Supp. 1990). 

318-B:17-b 

• 

. Any real property is subject to forfeiture if it is knowingly used or intended for use in the • 
manufacturing, compounding, processing, concealing, trafficking, delivery or distribution of a 
controlled drug in felonious violation of the act. 

NEW JERSEY 

Forfeiture. NJ. Stat. Ann. 2C:64-1 to 2C:64-9 (West 1982, Supp. 1989). 

2C:64-1 

All property which has been, or is intended to be, utilized in furtherance of an unlawful 
activity, including but not limited to, conveyances intended to facilitate the perpetration of illegal 
acts, or buildings or premises maintained for the purpose of committing offenses against the state, 
is subject to forfeiture. 

Additionally, property which has become or is intended to become an integral part of 
illegal activity, including but not limited to, money which is earmarked for use as financing for 
an illegal gambling enterprise, is subject to forfeiture. 
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NEW MEXICO 

Controlled Substances. N.M. Code Ann. 30-31-1 to 30-31-41 (1989). 

Real property used to commit or facilitate the commission of a drug offense is not subject 
to forfeiture. 

NEW YORK 

Proceeds of a Crime-Forfeiture, N.Y. Civ. Prac. Law 1310-1352 
(McKinney Supp. 1991), and Criminal Forfeiture-Felony, 

N.Y. Penal Law 480.00-480.35 (McKinney Supp. 1991). 

1311 

A civil action may be commenced by the appropriate claiming authority against a criminal 
defendant to recover the property which constitutes the proceeds of a crime, the substituted 
proceeds of a crime or the real property instrumentality of a crime to recover a money judgment 
in an amount equivalent in value to the property which constitutes the proceeds of a crime, the 
substituted proceeds of a crime, an instrumentality of a crime, or the real property instrumentality 
of a crime. 

A civil action may be commenced against a non-criminal defendant to re~over the 
property 'which constitutes the proceeds of a crime, the substituted proceeds of a crime, an 
instrumentality of a crime, or the real property instrumentality of a crime provided that a 
judgment of forfeiture predicated on (A) of (iv) of (b) of subdivision 3 shall be limited to the 
amount of the proceeds of the crime. 

1310 

Real property instrumentality of a crime means an interest in real property the use of 
which contributes directly and materially to the commission of a specified felony offense. 

1311 

If the forfeiture action involves a residential leasehold or statutory tenancy, the court may 
modify the leasehold or tenancy to terminate only the interest of the defendant and to continue 
the occupancy or tenancy of any other person who lawfully resides in the premises, with such 
rights as the party would otherwise have had if the defendant's interest had not been forfeited. 

480.05 

When any person is convicted of a specified offense, the real property instrumentality of 
such specified offense is subject to forfeiture pursuant to Article 480, unless the forfeiture is 
disproportionate to the defendant's gain from or participation in the offense, in which event the 
trier of fact may direct forfeiture of a portion thereof. 
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480.00 

Real property instrumentality of a crime means an interest in real property the use of 
which contributes directly and materially to the commission of a specified offense. 

NORTH CAROLINA 

Controlled Substances Act. N.C. Gen. Stat. 90-86 to 90-113.8 (1990). 

90-112 

All other property subject to forfeiture under the provisions of this Artide shall be 
forfeited as in the case of conveyances used to conceal, convey, or transport intoxicating 
beverages. 

Racketeer Influenced and Corrupt Organizations Act. N.C. Gen. Stat. 
75D-l to 75D-14 (1990). 

75D-5 

All property of very kind used or intended for use in the course of, derived from, or 
realized through a racketeering activity or pattern of racketeering activity is subject to forfeiture 
to the state. 

NORTH DAKOTA 

Controlled Substances Act. N.D. Code 19-03.1-01 to 19-03.1-43 (Supp. 1989). 

Real property used to commit or facilitate the commission of a drug offe;:.se is not s:~bject 
to forfeiture. 

OHIO 

Drug Offenses. 2925.01-2925.51 Supp. 1990). 

2925.42 (Criminal forfeiture) 

A person who is convicted of or pleads guilty to a felony drug abuse offense~ and any 
juvenile who is found by a juvenile court to be a delinquent child for an act that, if committed 
by an adult, would be a felony drug abuse offense, loses any right to the iJossession of property 
and forfeits to the state any right, title, and interest he may have in that, :operty if it was used 
and intended to be used in any manner to commit, or to facilitate the commission of, the felony 
drug abuse offense or act. 
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2925.41 (Criminal forfeiture) 

Property includes real property, including, but not limited to, things growing on, 
affixed to, and found in the real property. 

2925.43 (Civil forfeiture) 

Any property is subject to forfeiture if it was used or intended to be used in any manner 
to commit, or to facilitate the commission of, an act that, upon the filing of an indictment, 
complaint, or information, could be prosecuted as a felony drug abuse offense or that, upon the 
filing of a complaint, could be the basis for finding a juvenile to be a delinquent child for 
committing an act that, if committed by an adult, would be a felony drug abuse offense. 

OKIAHOMA 

Controlled Dangerous Substances Act. Okla. Stat. Ann. tit. 63, 2-101 
to 2-608 (West Supp. 1991). 

2-503 

All real property including any right, title, and interest in the whole of any lot or tract of 
land and any appurtenances or improvements thereto, is subject to forfeiture if it is used, or 
intended to be used, in any manner or part, to commit or to facilitate a commission of a violation 
of the Uniform Controlled Dangerous Substances Act which is punishable by imprisonment for 
more than (1) year. 

OREGON 

Seizure and Forfeiture of Certain Property Relating to lIIegaJ 
Drug Activity. 1989 Or. Laws H.B. 2282. 

All real property, including any right, title, and interest in the whole of any lot or tract of 
land and any appurtenances or improvements, is subject to forfeiture if it is used, or intended to 
be used, in any manner or part to commit or facilitate in any manner the commission of 
prohibited conduct. 

Prohibited conduct does not include violation of 475.992(4) (f) (Possession of less than 
one ounce of dried leaves, flowers and stems of marijuana), and does not include solicitation, 
attempt, or conspiracy to deliver for no consideration less than five (5) grams of dried leaves, 
stems and flowers of the cannabis family . 
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PENNSYLVANIA 

Controlled Substances Forfeitur.es.. Pa. Stat. Ann. tit. 
42 6801-6802 (purdon Supp. 1991). 

6801 

Real property used or intended to be used to facilitate any violation of the Controlled 
Substance Drug, Device and Cosmetic Act, including structures or other improvements thereon, 
and including any right, title, and interest in the whole of any lot or tract of land and any 
appurtenances or improvements, is subject to forfeiture if it is used, or intended to be used, in any 
manner or part, to commit, or to facilitate the commission of a violation of the Controlled 
Substance, Drug, Device and Cosmetic Act and things grOWing on, affixed to and found in the 
land. 

RHODE ISLAND 

Controlled Substances Act. R.I. Gen. Laws 21-28-1.01 to 21-28-6.02 (1989). 

21-28-5.04 

All real property, including any right, title, and interest in the whole of any lot or tract of 
land and any appurtenances or improvements, is subject to forfeiture if it is used in the 

• 

commission of a violation of 21-28-4.01 (A) (Manufacture, deliver, or possess with intent to • 
manufacture or deliver a controlled substance); 21-28-4.01B (Counterfeit substance); 21-28-
4.01.1 (Minimum sentence for certain quantities of controlled substances); or 21-28-4.01.2 
(Minimum sentence for certain quantities of controlled substances). 

SOUTH CAROLINA 

Narcotics and Controlled Substances. S.C. Code Ann. 
44-53-110 to 44-53-588 (Supp. 1990). 

44-53-520 

All property, both real and personal, is subject to forfeiture if it in any manner is 
knowingly used to facilitate production, manufacturing, distribution, sale, importation, exportation, 
or trafficking in various controlled substances. 
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SOUTH DAKOTA 

Drugs and Substance Control. S.D. Codified Laws Ann. 
34-20B-l to 34-20B-114 (Supp. 1991). 

34-20B-70.1 

All real property, including any right, title and interest in the whole of any plotted lot or 
tract of land which shall be measured in 320 acre increments, or all of any smaller amount and 
any appurtenances or improvements, is subject to forfeiture if it is used, or intended to be used, 
in any manner or part, to commit or facilitate the commission of the ma.nufacturing, 
compoun9ing, processing, delivering~ importing, cultivating, exporting, transporting, or 
exchanging of a controlled substance or ten (10) pounds or more of marijuana, that has not been 
lawfully manufactured, distributed, dispensed, and acquired. 

TENNESSEE 

Em:feiture of Property For Certain Conduct Relating to Controlled 
Substances, H.B. 628 1990, amending Drug Control Act, Tenn. Code 

Ann. 39-17-401 to 39-17-427 (Supp. 1990); 53-11-301 to 53-11-415, 
53-11-452 (Supp. 1990). 

53-11-452 

: All real property, including any right, title, and interest in the whole of or any part of any 
lot or tract of land and any appurtenances or improvements, is subject to forfeiture if it is used 
in any manner or part to commit, either a violation of 39-17-417 (i) (Manufacturing, delivery, 
selling, or possessing with intent to manufacture, deliver, or sell a controlled substance with 
respect to certain amounts) or 39-17-417 G)(Manufacturing, delivery, selling or possessing with 
intent to manufacture, deliver, or sell a controlled substance with respect to certain amounts) or 
the commission of three (3) or more nets occurring on three (3) or more separate days within a 
sixty (60) day period and each act results in a felony conviction under Title 39, Chapter 17, Part 
4. 

However, except in specified circumstances, no interest in real property shall be forfeited, 
unless the holder is convicted of a crime or crimes described in the above paragraph. 

TEXAS 

Forfeiture of Contraband. Tex. Code Crim. Proc. Ann. art 59.01-59.10 
(Supp. 1991). 

59.01 

Contraband means property of any nature, including real, personal, tangible or intangible, 
that is used, or intended to be used, in the commission of any felony under 481 (Controlled 
Substances Act) or 483 (Dangerous Drugs) of the Health and Safety Code. 
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UTAH 

Controlled Substances. Utah Code Ann. 58-37-1 to 58-37-19 (Supp. 1990). 

58-37-13 

All warehousing, hOlilsing, and storage facilities, or interest in real property of any kind 
is subject to forfeiture if it is used, or intended for use, in producing, cultivating, warehousing, 
storing, protecting, or manufacturing any controlled substance in violation of the act. 

Unless the premises are used in producing, .cultivating, or manufacturing controlled 
substances, a housing, warehousing, or storage facility or interest in real property may 
not be forfeited unless cumulative sales of controlled substances on the property within a two (2) 
month period total or exceed $1,000 per the street value of any controlled substance found on the 
premises at any given time totals or exceeds $1,000. 

VERMONT 

Possession and Control of Regulated Drugs.Vt. Stat. Ann. tit, 18. 
4201-4248 (Supp. 1990). 

Real property used to commit or to facilitate the commission of a drug offense is not 
subject to forfeiture. 

VIRGINIA 

Drugs. Va. Code. 18.2-247 to 18.2-265.5 (Supp. 1990). 

18.2-249 

All real property of any kind or character, is subject to forfeiture if it is used in substantial 
connection with the illegal manufacture, sale or distribution of controlled substances in violation 
of 18.2-248 (Manufacturing, selling, giving, distributing or possessing with intent to manufacture, 
sell, give or distribute a controlled substance or imitation controlled substance) or of marijuana 
in violation of 18.2-248.1 (Penalties for sale, gift, distribution or possession with intent to sell, 
giveJ or distribute marijuana). 

However, real property is not subject to forfeiture unless the minimum prescribed 
punishment for a violation is a term of not less than five years. 
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WASHINGTON 

Controlled Substances Act. Wash. Rev. Code Ann. 69.50.101 to 69.50.607 
(Supp. 1991). 

69.50.505 

All real property, including any right, title, and interest in the whole of any lot or tract of 
land, and any appurtenances or improvements, is subject to forfeiture if it is being used with the 
knowledge of the owners for the manufacturing, compounding, processing, delivery, importing, 
or exporting of any controlled substance, if such activity is not less than a Class C felony and a 
substantial nexus exists between the commercial production or sale of the controlled substance 
and the real property. 

However, possession of marijuana shall not result in forfeiture of real property unless the 
marijuana is for commercial purposes, the amount possessed is five or more plants or 
one pound or more of marijuana and a substantial nexus exists between the possession of 
marijuana and real property. 

Also, the unlawful sale of marijuana or a legend drug shall not result in the forfeiture of 
real property unless the sale was 40 grams or more in the case of marijuana or 100 dollars or 
more in the case of a legend drug, and a substantial nexus exists between the unlawful sale and 
the real property . 

WEST VIRGINIA 

Controlled Substances Act. W.Va. Code 60A-I-I0l to 60A-7-707 (1989). 

60A-7-703 

All real property, including any right, title, and interest in any lot or tract of land, and any 
appurtenances or improvements, is subject to forfeiture if it is used or has been used, or is 
intended to be used, in any manner or part, to commit or to facilitate the commission of a 
violation punishable by more than one year imprisonment. 

WISCONSIN 

Controlled Substances Act. Wis. Stat. Ann. 161.001-161.62 
(1989, Supp. 1990). 

Real property used to commit or facilitate the commission of a drug offense is not subject 
to forfeiture . 
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WYOMING 

Controlled Substances. Wyo. Stat. 35-7-1001 to 35-7-1057 (1988). 

35'-7-1049 

All buildings knowingly used or intended for use to store, manufacture, or distribute 
property are subject to forfeiture. 

Real Property 
244 

• 

• 

•• 



• 

• 

• 

USER ACCOUNTABILITY 

MODEL DENIAL OF FEDERAL BENEFITS ACT (1991) 
SELECTED STATE DRIVER'S AND PROFESSIONALS LICENSE 

SUSPENSION LAWS 

IN TillS SECTION PAGE 

Denial of Federal Benefits 

Introduction .......... " ............... 0 ........ " " " " " ••••••• " " " " • " " " • "" i 
Highlights .. " " " . " . " .... " " " C> " " •• " • " " " " " " ...... " " " • " • " •••• " • • •• 1 
Denial of Federal Benefits: A New Approach. . . . . . . . . . . . . . . . . . . . . . . .. 3 
Model Denial of Federal Benefits Act (1991) . . . . . . . . . . . . . . . . . . . . . . . .. 7 
§ 21 u.e.s. 862 " " . " .. " " . " . " . " " .. " " . " " " .. " " " " . " " " " . " " . " " . " " " " ." 13 
Denial of Federal Benefits - State Court Form ... . . . . . . . . . . . . . . . . . .. 17 
U.S. Sentencing Commission Commentary ......................... 19 
Denial of Federal Benefits - District Court Judgment Form ............ 21 
Office of Justice Programs Guidelines ............................ 31 

Suspension of Licenses ........ " .. ""." Co .. '. .. .. .. • .. .. .. .. • .. .. .. • .. • .. • .. .. .. .. .. • .. .. .. .. ... 55 

Introduction .........".......... 0 ~ • .. • • .. .. .. .. .. .. • .. .. .. .. • • • .. .. • • .. • .. " .. -t' .. .. .. .. .... 55 
Summary of State License Suspension Laws ...... . . . . . . . . . . . . . . . . .. 57 
California - Cal. Veh. Code § 13202, 13202.5 .......... . . . . . . . . . . . .. 59 
Georgia - Ga. Code Ann. § 40-5-75 .:........................... 63 
Georgia - Ga. Code Ann. § 16-13-110 to 16-13-114 ................. 75 
Indiana - Ind. Code Ann. § 35-48-4-15 ......•................... 81 
Indiana - Ind. Code Ann. § 25-1-1.1-2 to 25-1-1.1-3 .... . . . . . . . . . . .. 85 
Illinois - III. Ann. Stat. ch 95¥Z § 6-206 ........................... 89 
New Jersey - NJ. Stat. Ann. § 2C:35-16 . . . . . . . . . . . . . . . . . . . . . . . . .. 95 

Appendix 0.................................... a .. .. • .. .. • • .. • • .. • .. • • .. • .. .. .. .. .. .... 1 

General Summary of Studies that Demonstrate the Effect on Future Driving 
of Driver License Suspension/Revocation for Driving Under the 
Influence Offenses . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 1 



• 

• 

• 

INTRODUCTION 
TO 

MODEL DENIAL OF FEDERAL BENEFITS ACT (1991) 

An important objecth:e of the National Drug Control Strategy is to hold 
users accountable for their illegal drug use. In 1988, Congress provided state 
and local officials with a powerful deterrent to casual drug use: denial of 
federal benefits. 

Section 5301 of the Anti-Drug Abuse Amendments of 1988, codified at 
21 U.S.C. 862, authorizes state and federal judges to deny cert~in federal 
benefits to individuals convicted of federal and state drug law violations. This 
additional sentencing tool allows judges to fashion meaningful sentences to 
deter individuals for whom incarceration is inappropriate or impractical due 
to prison overcrowding. For example, a college student may lose his financial 
aid for school; a farmer may lose his agricultural subsidy; an entrepreneur 
may lose his loan from the Small Business Administration. While a judge 
possesses sole discretion in most cases whether to deny any or all of an 
offender's benefits, Section 862 (5301) preserves an individual's right to receive 
federal payments for basic necessities and benefits relating to long-term drug 
treatment for addicts. Therefore, denial provisions are inapplicable to health, 
welfare, disability, and similar benefits. 

Under the guidance of the Office of National Drug Control Policy, the 
U. S. Department of Justice, and the National Center for State Courts, a step­
by-step implementation plan has been developed: 

• Sentencing guidelines for the federal courts were amended 
on November 30, 1989 to in dude the denial of federal 
benefits as an option available in sentencing persons 
convicted in federal court. 

• On January 26,1990, the Assistant Attorney General, Office 
of Justice Programs, informed all state supreme courts and 
state court administrators of the denial program. 

• The General Services Administration (GSA) modified the 
Lists of Parties Excluded from Federal Procurement and 
Nonprocurement Programs (commonly known as the 
Debarment List) to include persons denied federal benefits. 



• DOJ, Office of Justice Programs, has set up a clearinghouse 
to receive notice from state and federal courts of sentences 
including denial of federal benefits and to transmit them to 
GSA for inclusion in the Debarment List and. to federal 
agencies. 

• The necessary guidelines and forms have been developed and 
are being distributed to affected organizations within the 
state and federal court systems. 

• A Model Denial of Federal Benefits Act has been drafted and 
is being distributed to implement Section 862 at the state 
level by authorizing state judges to deny federal benefits for 
violations of state controlled substances laws. 

This section introduces the Model Denial of Federal Benefits Act and 
explains the operation of the denial of benefits program. Adoption by states 
of the model act, when authorization is necessary, is a cornerstone to the 
success of the program. Research by the National Center for State Courts 
reveals that in nlany states a judge's sentencing authority is strictly defined 

• 

by state statutes. State laws currently fail to provide judges with denial of • 
federal benefits as a sentencing option. Enactment of the model act and 
appropriate regulations sets in motion an entire system designed to provide 
judges with one more weapon to effectively address the drug problem at the 
state and local level. 

• 
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IDGHLIGHTS 
OF 

MODEL DENIAL OF FEDERAL BENEFITS AC1' (1991) 
AND 

21 U8S.C. § 862 

• Allows denial of certain federal benefits for specified time periods to individuals 
convicted of state or federal trafficking (distribution) and possession offenses. 

• Places sole discretion whether to deny any or all of an individual's benefits with 
the judge, except for third time traffickers whose denial of benefits is mandatory. 

• Authorizes imposition of a period of ineligibility in addition to or in lieu of other 
dispositions. 

o Excludes from deniable benefits those benefits for which payment or services are 
required for eligibility, and which provide basic necessities, e.g. disability, welfare. 

• Excludes from deniable benefits those benefits relating to long-term drug treatment 
for addicts . 

• Requires restoration of eligibility if the individual completes a supervised drug 
rehabilitation program; has otherwise been rehabilitated; or has made a good faith 
effort to gain admission to a supervised drug rehabilitation program but is unable 
to do so. 

• Requires notification of ineligibility or restoration of eligibility to federal agencies. 

• Allows appeal of a denial order . 
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• DENIAL OF FEDERAL BENEFITS: 
A NEW APPROACH TO USER ACCOUNTABILITY 

What is the purpose • To provide a meaningful 
of the denial program? deterrent to drug users 

for whom incarceration 
is unlikely or impractical. 

Who has authority to • State and federal judges 
deny federal benefits? may deny benefits in 

addition to other authorized 
or required dispositions. 

Who call lose federal Individuals convicted of 
benefits? state or federal drug 

trafficking and possession 
offenses. 

Which benefits can be • Euture benefits 
denied? e.g • · student loans and • fellowships 

· research grants 
· contracts 
· mortgages and 

housing loans 
· agricultural sub-

sidies 
· aviation, maritime 

or locomotive licenses 

Which benefits are • Basi~ 1U~~ds pa~m~nts 
exempted from denial? e.g. · retirement 

• welfare 
· social security 
· health 
· disability 
· veterans benefits 
· public nursing 
· long-term treatment 

for self-declared 
addicts who 
reasonably substan-
tiate the declaration 

• and submit to long-
tenn treatment or are 
deemed rehabilitated 
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How many benefits can • Any or all benefits denied • be denied? at judge's discretion for 
1st possession conviction; 
1st and 2nd distribution 
convictions; 

• All benefits denied at judge's 
discretion for 2nd possession 
conviction. 

• Any or all benefits shall be 
denied for 3rd distribution 
conviction. 

For how long can benefits • Up to 1 year for 1st 
be denied? possession conviction 

• Up to 5 years for 2nd or 
subsequent possession 
conviction 

• Up to 5 years for 1st 
distribution conviction 

• Up to 10 years for 2nd • distribution conviction 

• Permanently for 3rd 
distribution conviction 

Can judges impose conditions • Judges can require drug' 
in addition to the denial of possessors: 
benefits? 

• to successfully complete 
an approved treatment 
program which includes 
drug testing 

· to perform community 
service if a service 
program exists 

Can benefits be reinstated • Judges shall restore benefits 
before the denial period is if the individual: 
is over? 

· completes a superv'ised drug 
rehabilitation program; 

· has otherwise been 
rehabilitated; • · has made a good faith effort 
to enter a rehabilitation 
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• program but is unable to 
do so because of inability 
to payor inaccessibility 
or unavailability of the 
program 

Is a denial order • An individual may appeal 
reviewable? a denial order pursuant 

to standard court rules. 

What happens if there • The Chief Justice of the 
is a mistake in the State Supreme Court or 
denial order or other designated official 
accompanying documen- may promulgate rules and 
tation? procedures for processing 

the denial information, 
including identifying and 
correcting errors and 
establishing time limits 
for submission to DOJ 

How does the federal govern- • The court clerk or other 
ment know to deny benefits designated authority 

• to an individual convicted submits a copy of the 
of a state offense? order and necessary forms 

to the U.S. Department of 
Justice (DOJ). 

• DOJ acts as a clearing house 
and keeps records of state 
and federal denial of benefits 
information. 

• DOJ forwards data to the 
General Services Administra-
tion (GSA). 

• GSA includes data on List of 
Properties Excluded from 
Federal Procurement or 
Non-Procurement Programs; 
more commonly known as 
Debarment List. 

• Federal agencies check the 

• Debarment List prior to the 
award of any federal 
benefit. 
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MODEL DENIAL OF FEDERAL BENEFITS ACT (1991) 
AND COMMENT 

Section 1. [Short Title]. This act shall be known as and may be cited as the "Denial of 
Federal Benefits Act." 

Comment 

This section is a standard provision used in many statutes for easy reference to an act. 
Congress enacted Section 5301 of the Anti-Drug Abuse A..,q}endments of 1988, codified at 
21 U.S.C. 862, to deny federal benefits to certain federal and state drug traffic:kers and 
possessors. At the heart of Section 862 is the recognition that illegal drug use fuels the 
drug problem. The Section sendt) a clear message that drug users as well as drug 
traffickers will be held accountable for their actions. Denial of federal benefits provides 
an additional deterrent to casual drug use other than incarceration. For many of these 
users, incarceration is an unlikely or impractical outcome. Therefore, states need to fasbion 
meaningful sanctions for illegal drug use, such as denial of benefits. Approximately 68% 
of illegal drug users are full-time or part-time employees. (National Drug Control Strategy 
70 (February 1991)). Almost 20 percent of college students regularly use drugs. (National 
Commission on Drug-Free Schools, Final Report, Toward a Drug-Free Generation:A 
Nation's Responsibility 4 (September 1990)). For some of these individuals, a significant 
deterrent can be the loss of federal subsidies or educational loans. 

Section 2. [Definitions]. As used in this [Act]: 

(a) "Addict" means any individual who habitually uses any narcotic drug so as to 
endanger the public morals, health, safety, or welfare, or who is so far addicted to the use of 
narcotic drugs as to have lost the power of self-control with reference to the addiction. 

(b) "Federal benefit" means the issuance of any grant, contract, loan, professional 
license, or commercial license provided by an agency of the United States or by appropriated 
funds of the United States. The definition excludes any retirement, welfare, Social Security, 
health disability, veterans benefit, public housing, or other similar benefit, or any other benefit 
for which payments or services are required for eligibility. 

(c) "Veterans benefit" means all benefits provided to veterans, their families, or 
survivors by virtue of the service of a veteran in the Armed Forces of the United States. 

Comment 

The definition of "addict" is drawn from 21 U.S.C. 802(1), which defines addict for puposes 
of the Comprehensive Drug Abuse Prevention and Control Act of 1970. Addicts are a 
special class of users for whom long-term treatment benefits are exempted from denial in 
certain instances. 

The definitions of federal benefit and veterans benefit are taken from 21 U.S.C. 862{d){1) 
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and (2). "Federal benefit" specifies which grants, contracts, loans or licenses federal and • 
state judges may deny. Typical benefits which a drug offender may lose include 
agricultural subsidies, student and business loans, research 1~nts, and federally insured 
mortgages. However, only those future benefits for which an individual may be eligible can 
be denied. For example, a Guaranteed Student Loan which requires reapplication for 
each year of college. Existing benefits cannot be accelerated or revoked. The definition 
also identifies certain payments for basic needs which cannot be denied: welfare, Social 
Security, public housing, retirement, veterans and health benefits. Moreover,21 U.S.C. 
862(0 precludes any interpretation which affects federal obligations to Native Americans. 

Section 3. [Finding and Conditions of Ineligibility] 

(a) Upon an individual's conviction and in accordance with subsection (b), a [state court], in 
addition to any other authorized or required disposition: 

(I) may deny any or all of an individual's federal benefits for up to: 

(A) one year after a first conviction of [violation of state provisions involving 
illegal possession of a controlled substance]; 

(B) 5 years after a first conviction of [violation of state provisions involving • 
illegal delivery, distribution, or possession with intent to distribute a controlled substance]; 

(C) 10 years after a second conviction of [violation of state provisions 
involving illegal delivery, distribution, or possession with intent to distribute a controlled 
substance]. 

(II) may deny all of an individual's federal benefits for up to 5 years after a second or 
subsequent conviction of [violation of state provisions involving illegal possession of a controlled 
substance]; 

(III) may require in addition to (I) (A) or (II) successful completion of an approved drug 
treatment program which includes periodic drug testing to insure that the individual remains drug 
free; [appropriate community service; or both;] 

(IV) shall deny permanently any or all of an individual's federal benefits after a third 
conviction of [violation of state provisions involving illegal delivery, distribution, or possession 
with intent to distribute a controlled substance]. 

(b) In imposing penalties and conditions under subsection (a), a [state court] shall not deny 
long-term treatment benefits for a self-declared addict who reasonably substantiates the 
declaration and submits to a long-term treatment program for addiction, or is deemed to be 
rehabilitated. 

8 Denial of Federal Benefits 

• 



• 

• 

• 

Comment 

Under 21 U.S.C. 862, judges may deny federal benefits to individuals convicted of state or 
federal trafficking or possession offenses. The Comprehensive Drug Abuse Prevention and 
Control Act of 1970 defines trafficking as an offense consisting of the distribution of 
controlled substances. Similarly, a possession offense is defined as involving the possession 
of a controlled substance. States should insert references to comparable state offenses 
involving distribution, delivery, and possession. Special consideration should be given to 
including other appropriately related drug violations, such as conspiracy 01" attempt to 
commit a controlled substance offense. 

Except for third time traffickers whose denial of benefits is mandatory, the court remins 
sole discretion whether to deny a defendant's federal benefits. If information is available 
to determine which benefits a defendant receives, the court may seiectively deny any benefit. 
Alternatively, the court may issue a blanket denial of all of a defendant's benefits. Another 
option for the court is to impose a period of ineligibility in addition to or in lieu of other 
authorized or required dispositions. 

The length of the ineligibility period varies with the type of offense and conviction. The 
precise leng¢h of the period will be decided in consideration of the state's sentencing 
guidelines or other current sentencing scheme. However, Section 862 and the model act 
impose the following maximums: (1) five years for a first conviction of a trafficking offense 
or a second or subsequent conviction of a possession offense; (2) ten years for a second 
conviction of a trafficking offense; and (3) one year for first conviction of a possession 
offense. 

Rehabilitation is an important concept underlying several sections of Section 862 and the 
model act. Long-term treatment benefits for self-declared addicts are ~xempted from 
denial under certain circumstances. One circumstance is the rehabilitation of the drug 
offender. For guidance in determining whether a specific offender has been rehabilitated, 
states should look to rules and regulations of their state health services agency and, if 
applicable, the U.S.Department of Health and Human Services. 

As part of a denial sentence, courts may require drug possessors to successfully complete 
an approved drug treatment program which includes drug testing. A bracketed community 
service option is also provided. Courts in states with existing service programs may require 
community service as a condition of the sentence. 

Section 4. [Restoration of Eligibility] 

After [state application, notice, and hearing procedures], a [state court] shall restore an 
individual's eligibility to receive any or all of the federal benefits denied under Section 3 if the 
[state court] finds that the individual: 

(a) has completed a supervised drug rehabilitation program; 

(b) has otherwise been rehabilitated; or 

(c) has made a good faith effort to gain admission to a supervised drug rehabilitation 
program, but is unable to do so because of inaccessibility or unavailability of such a program, or 
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the inability of the individual to pay for such a program. 

Comment 

Section 4 und~rscores the importance of treatment and rehabilitation in the denial of 
benefits program. A court is required to suspend a period of ineligibility if the individual 
successfully rehabilitates himself or herself. The court is under the same mallldate if the 
individual attempts to enter rehabilitation but is unable to do so because of uncontrollable 
circumstances. As in Section 3, definitions regarding rehabilitation or rehabilitation 
programs should be guided by the state health services agency and, if applir..able, the U.S. 
Department of Health and Human Services. 

Section 5. [Notification of Ineligibility or Restoration of Eligibility to Relevant Federal 
Agencies] 

(a) The [court clerk, court administrator, or other designated authority] shall submit a copy 
of the denial or restoration of benefits order and [all forms or other notification required by 
federal and state law, rules, or regulations] to the United States Department of Justice or other 
agency designated to receive such information. 

(b) The order and accompanying documentation shall be submitted within [a reasonable time 
consistent with state court rules and procedures] after the issuance of an order denying or 
restoring an individual's eligibility to recieive any or all federal benefits. 

Comment 

Issuance of an order under this Act initiates a state and federal administrative process 
designed to implement the denial of benefits program. The court clerk or other authorized 
official sends a copy of the order accompanied by proper documentation, particularly a 
Denial of Federal Benefits form, to the U.S. Department of Justice (DOJ) or other 
designated federal agency. Alternatively, the state may establish a central dearinghouse 
to receive all the denial of benefits infonnation and forward it to the federal repository. The 
denial form and other necessary federal documentation will be supplied by DOJ or other 
designated agency. The information should be submitted within a reasonably expeditious 
time period. What is reasonable will vary among states, depending on time frames for 
processing orders and other court paperwork. 

The DOJ, acting as a clearinghouse, will maintain records of all information received from 
federal and state court officials. It will forward the data to the General Services 
Administration (GSA) which will include the information on the Ijsts of Parties Excluded 
from Federal Procurement or Non-procurement Programs, more commonly known as the 
Debarment List. 

As currently required by regulation and Executive Order, each federal agency will be 
responsible for checking the contents of the Debarment List for Section 862 violations 
prior to the award of any federal benefit. The .Debarment List will contain codes that 
indicate whether all or only some benefits have been denied. If the denial is partial, 
agencies must contact DOJ for a complete listing of each individual's denied benefits. 

Section 6. [Inapplicability of Act] 

10 Denial of Federal Benefits 
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• This [Act] shall not apply to any individual who cooperates or testifies with the government in 
the prosecution of a federal or state offense or who is in a government witness protection 
program. 

• 

• 

Comment 

This provision is a restatement of 21 U.S.C. 862(e). It excludes government witnesses from 
penalties and conditions imposed under the denial of benefits program. 

Section 7. [Appeals] 

An individual may file a notice of appeal in the ~ 'tate court of appeals] and obtain review of a 
final denial of benefits order pursuant to [appropn«le state appellate court rules regarding petition, 
notice, hearing, and standard of review]. 

Comment 

Section 7 authorizes an appeal of a denial of federal benefits order pursuant to existing 
rules for review of trial court sentences. 

Section 8. [Rules and Procedures] 

The [chief judicial officer of the state or designated authority] may promulgate any rules and 
procedures deemed necessary and appropriate for the efficient implementation of this [Act]. 

Comment 

The Chief Justice of the State Supreme Court or other designated official is authorized to 
establish procedures for processing orders and concomitant information. Issues which 
should be addressed include: (1) responsibilities of the court official who oversees the 
submission of denial of benefits information; (2) time limits for disseminating information 
to DOJ; (3) procedures for confirming DOJ's receipt of the documentation; and (4) 
procEdures for identifying and correcting errors and notifying DOJ of the proper 
infonnation. 

Section 9. [Severability Provision] 

If any provisions of this [Act] or its application to any person or circumstance is held invalid, the 
invalidity does not affect other provisions or applications of this [Act] which can be given effect 
without the invalid provision or application, and to this end the provisions of this [Act] are 
severable. 

Comment 

This section is a· standard saving provision used in many statutes. 

Section 10. [Effecth'e Date] 
This [Act] takes effect on [datef 
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violates this subsection shall be subject to the provisions of subsections (b), (e), and 
(e) of this section. 

(Pub.L. 91-513, Title II, § 420, formerly ~ 4058, as added Pub.L. 99-570, Tille I, § 1102, Oct. 27. 
1986,100 Stat. 3207-10; and amended Pub.L. 1~90, Title VI, §§ 6452{b)(I), 6459, 6470(d), No~. 
18, 1988, 102 Stat. 4371, 4373, 4378; renumbered and amended Pub.L. 101-647, Title X. 
§§ lOO2{c). l003(e), Title XXXV, § 35991... Nov. 29, 19ro, 104 Stat. 4827, 4829, 4932.) 

Historical and Statutory Notes 
Rdereaca ht Tat. "'This subc:hapCer". re­

ferred to in subsocs. (a) and (I). was in the oriIinal 
·"this title" which is Title II or Pub.L 91-~13, 
Oct. 27, 1970, 84 Stat. 1242, and is popu1arly 
known as the "'Controlled Substanclcs Act". For 
complete classification or Title II to the Code, see 
Shott Title note set out under scctioo WI of this 
title and Tables. 

'"Subchapter II of tbis cbapter". referred to in 
subs<:c. (a), was in the original "title 111". metDiag 
Title m ofrab.L. 91-S13, Oct. 27. J97O, 84&aL 
128S. Part A ofntle III COf!1prises subc!upter II 
or this chapter. For classification of Pari B, 
consisting of scc:tions 1101 to I lOS oflitle III, so: 
Tables volume. 

CodIfic:atioa. Section was formerly c:Wsificd to 
section 84Sb of this title. '. 

1988' Ameadmcat. ·Subsec. (sXl)-{3). Pub.L. 
1()()..69(). § ~S9(l)-(3),. 5trucl: the word "or" af­
ter the Semicolon in par. (I); substituted a: the 
end of par. (2) "; or" for the period; and added 
par. (3). . . 

Subsec. (e). Pub.L. I~, § 64S2(bXIXA), 
(B), suucIc out "or convictions" after "a prior' 
conviction" and added the sentenoc. "Penalties 
forthitd and subsequent convictions shall be goY­

Cll!ed by seCtion 841{bXIXA) Of this tille." . 

SubSec. (e): Pub.L 100-690, § 647o(d}, struck 
"requiml by section' 841{b) of this title" following . 
"ltllUIdatoyy term of imprisoiunent". • 

i.egislatiTe History. For Icgis1ative history and 
pwpose of Pub.L 99-S70, sec 1986 U.s. Code 
Cong. and Adm. News. p. S393. Sec, Wo, Pub.!.. 
1~90, 1988 U.s.Code Cong. &Ild Adm.Ncws, P. 
S937; Pub.I- 101-647. 1990 U.s. Code Coog. and 
Adm. News. p. 6472. 

Notes of Decisions 

A TOldl~ detectlon or apprehculoa 1 
Kaowledge ad lot"", I 
Nature "f leCtIoo 'h 

'h. Nature of section 

Defendant was properly convicted for using 
minor in cocaine distribution clTort, despite cWm 
that statute in question WIS no( • separate offense 
statUIe but rather one that involv:d sentenc:e en· 
bancemenL U.s. v. Valencla-Roldan, CA.9 
(Cal.) 1m. 893 F.2d 1080. 

L Kao"I~ and in!leat 

Conviction under 6tatute probibiting usc of • 
minor in cocaine distn"bution dfort did not require 
that GovenuDent .establish defendant lcncw that 
penon so used was under age. U.s. v. Valencia­
RokIan. c.A.9 (CaL) 1990, 893 F.2d 1080. 

Statute malcing it a crime to usc a minor WIder 
the age of 14 in the distn"bution of a controlled 
substance docs not require knowledge that the 
minor is under 14. U.s: v. Cuter, .CA.8 (Minn.) 
1988, 8S4 F-U 1102. 

2. AToiding detectioa or apprcbeasloa 

rIDding that defendants had used mioor in drug 
trsnsaction. in attempt '"'to avoid detection or ap­
prehension" was sufficiently supported by evi­
dence presenttd on usc-of·minor charge, including 
evidence that, after defendants' vehicle broke 
down • short distance from site chosen for drug 
buy, tbey arranged for minor to transport them in 
order to have vehicle in which to leave site. U.s. 
v. Curry, C.A.1I (AlL) 1990,902 F.2d 912. 

§ ~i .Denial of Federal benefits to drug tra..ffic~el:"8 and pos8eS8OrB 

(a) Drug" traffickera 

(l) Any individual who is con\icted of any Federal or State offense consisting of 
the distribution of CO!ltrol!ed substances shall-

(A) at the discretion of the court, upon the Ill"St conviction for such an offense 
be ineligible for any or all Federal benefits for up to 5 yeat"!l. ~ such 
conviction; . 

(B) at the discretion of the court, upon a second ctlnvktion for such an 
offense be ineligible for any or all Federal benefits for up to 10 years after such 
conviction; . and 

W> upon a "third or subsequent convictio~ for such an offense be pennanently 
ineligible for all Federal benefits. 

(2) The benefits which are denied under this subsecl.ion shall not include benefits 
relating to long-tenn drug treatment programs for addiction for any person who, if 
there is a reasonable body of evidence to substantiate such declaration, declares 
himself to be an addict and submits himself to a long-tenn treatment program for 
addiction, or is deemed to be rehabilitated pursuant to rules established by the 
Secretary of Health and Human Services • 
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(hI Oru.: pooseuon 

(1) Any individual who is convicted of any Federal or Slate offense involving the 
possesliion of a controlled substance (as such term is defined for purposes of the 
Controlled Substances Act [21 U.S.C.A. § 801 et seq.]) shall-

(A) upon the first conviction for such an offense and at the discretion of the 
courl-

(I) be ineligible for any or all Federal benefits for up to one year; 
(ii) be required to successfully complete an approved drug treatment 

program which includes periodic testing to insure that the individual re­
mains drug free; 

(iii) be required to perform appropriate community service; or 
(iv) any combination of clauses (i), (ii), or (iii); and 

(B) upon a second or subsequent conviction for such an offense be ineligible 
for all Federal benefits for up to 5 years after such conviction as determined by 
the court. The court shall continue to have the discretion in subparagraph (Al 
above. In imposing penalties and conditions under subparagraph (Al, the court 
may require that the completion of the conditions imposed by clause (ii) or (iii) be 
a requirement for the reinstatement of benefits under clause (i). 

(2) The penalties and conditions which may be imposed under this subsection shall 
be waived in the case of a person who, if there is a reasonable body of evidence to 
substantiate such declaration, declares himself to be an addict and submits himself 
to a long-term treatment program for addiction, or is deemed to be rehabilitated 
pursuant to l"Illes established by the Secretary of Health and Human Services. 

(c) SWlpeMion of period of inellpbllity 

The period of ineligibility referred to in subsections (a) and (b) of this section shali 
be suspended if the individual-

(A) completes a supervised drug rehabilitation program after becoming ineli· 
gible under this section;· . 

(B) has otherwise been rehabilitated; or 
(C) has made a good faith effort to gain admission to a supervised drug 

rehabilitation program; but is unable to do so because of inaccessibility or 
unavailability of such a progz:am, or the inability of the: indh'idual to pay for 
su~ a program. -

{d) Definitions 

As used in this section-
(1) the term "Federal benefit"-

(A) D,leanS the issuance of any grant, contract, loan, professional license, 
or commercial license provided by an agency of the United States or by 
appropriated funds of the United States; and 

(B) does not include any retirement, welfare, Social Security, health, 
disability, veterans benefit, public housing, or other similar benefit, or any 
other benefit for which payments or services are required for eligibility; 
and 

(2) the term "veterans benefit!' mc<UlS all benefits provided to veterans, their 
families, or survivors by virtue of the service of a veteran in the Armed Forces 
of the United States. 

(e) Inapplicability or this Retion to GoTemment wittteaaes 

The penalties provided by this Section shall not apply to any individual who 
cooperates or testifies with the Government in the prosecution of a Federal or State 
offense or'who is in a Government witness protection program. 

<0 Indian pruriaion 

Nothing in this section shall be construed to affect the obligation of the United 
States to any Indian or Indian tribe arising out of any treaty, statute, Executive 
order, or the trust.responsibility of the United States owing to such Indian or Indian 
tnoo. Nothing in this subsection shall exempt any individual Indian from the 
sanctions provided for in this section, provided that no ir.dividual Indian shall be 

• 

• 
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denied any benefit under Federal Indian programs comparable to those described in 
suhsection (d)(l)(B) or (d)(2) above. 

II:) Prnldential report 

(1) On or before May I, 1989, the President shall transmit to the Congress a 
rcport-

(A) delineating the role of State courts in implementing this section; 
(B) describing the manner in which Federal agencies will implement and 

enforce the requirements of this section; 
(e) detailing the means by which Federal and State agencies, courts, and law 

enforcement agencies will exchange and share the data and infonnation neces­
sary to implement and enforce the withholding of Federal benefits; and 

(D) recommending any modifICations to improve the administration of this 
section or otherwise achieve the goal of discouraging the traffICking and 
possession of controlled substances. . 

(2) No later than September 1, 1989, the Congress shall consider the report of the 
President and enact such changes as it deems appropriate to further the goals of this 
section. 

(h) EtrectiYe elate 

The denial of Federal benefits set· forth in this section shall take effect for 
convictions oocurring after Septe~ber I, 1989. 

(Pub.L. 91-518, Title fi, § 421, lorinmy Pub.!.. 100-690, Title V, § 5801, Nov. 18, 1988, 102 S~t. 
4310, renumbered and ~ed Pub.!.. 101-547, Title X. § lOO2(d), Nov. 29. 1990,104 Stilt. 482'1.) 

. '. 

Historical and statutory Notes 
Refereuces la Text. The Controlled SubstaDoes 

Act. referred. to in text, is title n of Pub.L. 
9[-513, Oct. 27. 1970. &4 Stat. 12"2. as amended, 
which is classified principally to subc:baplcr I 
(§ 80 I ct seq.) of this clJaptcr. For complete 
elassiflC&tion of this Ad to the Code, ICC Short 
Title IKItc set out under section 801 of this title 
and Tables. 

Codification. Section 'NBS CII8dcd as put Of 
the Anti-Drug Abuse Act of 1988 and DOt lIS part 
of the Comprcbensivc .Drug Abuse Prcvco.tion ~ 
Control Ad of 1970, which COACted this chaPter. 
or the Controlled Substances Act. ~ compris­
es this subchapter. 

Sc:etion was formerly cWslflCd to aeetioo 8S3a 
of this title. .. 

LegWatlte History. For ~Ye histoty and 
purpose of Pub.L 1~, ICC 1988 U.s.Codc 
Cong. and Adm.News; p. 5937. See, also, Pub.L 

§ 863. Drug paraphernalia 

(a) In reneral 

101-647, 1990 U.s. Code Cong. and Adm. NCWl, 
p.M'n. 

Library References 
Drugs·and Narcotics c=.49, 195 et seq. 

. WEST'LA.W Topic No. 138. . 
CJ.s. Drugs and Narcotics §§ S2, 1~5. 

Notes of Decisions' 

L Coustractloa with otha' Ia .... 

SpecifIC statute perning clcnial of fcdetal bc:ae­
fits IS penalty for drug offeases expressly prohibits 
dc:nial of public hOusing benefits that rdatcd di~ 
rcetly to health and ,urvh:a1 and, thus, defen· 
dant', .apartment lease and COIICOtIUtaat fcdetal 
housing assis!ano:e benefits c:ould DOt be foneited 
under gcncnl forfeiture provision of Comprehen­
sive Drug .Abwc Prevention and Control AcI.. 
U.s. Y. Robinson. D.R.1.1989, 721 F,Supp. I~I. 

It is unlawful for any person-
(1) to sell or offer !u~ sale drug parap~ 
(2) to use the nw1s or any other facility of interstate commerce to. transport 

drug paraphernalia; or . 
(3) to import or export drug paraphernalia. 

(b) Penaltie. 

Anyone convicted of an offense under subsection (a) of this section shall be 
imprisoned for not more than three years and fmed under Title 18. 

(e) Seizure and forfeiture 

Any drug paraphernalia involved in any violation of subsection (a) of this section 
shall be subject to seizure and forfeiture upon the conviction of a person .for .such. 

87U.s.CA--9 
1991 P.P. 
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• e\ u.s. DEPAI'IT"'ENT 01' .JUSTICE This ~nt is purw¥lt to wthority of 2' U.S.c. 
Ol'I'ICE 0' JUSTICE PI'IOGI'IA"'. 85:U. Ccurrs INY UH tf>is form 01 .ubmlf COc.n'f 

\.~ WAIHINGTON. D.C. aoul docutrwnts. If"" infotfNrior. requut«f ~w • .,. 

Denial of Federal Benefits for Orug Offenders dJd«J in CO<Jr/ ~IS. ccrnpMt. on/ot it.rns '.10. 
Md wbrrJt this form .s • tr~eI -'-t. 

I INDIC .. TE NAME 1-.1. frs,. _I I Z lEX: I ~ .ItlTIHCINO DATe: 

o MAJ.t 0 ""ALt 

4 OTH[~ H .... I' UIEO 1A/U.1, 

II ITIIEE:T AcDIlta:511 

• CITY • /7. ITATIt: II. ZI~ coot: 

• D .. TE O. ''''TW· 1'0 SOCIAL ItCUllm NU .... tll: ! 11 CUtlOOClCtT NU""": 

I --12 o.n",[ I~ .tNT'N\~~ .-:- COUIIT 

C C"uc T ..... 'ICICEII o 0111.1(0 1>01lllUIOII A STATUTO lilY CRh'=:.:;.: 

TII ..... CIC'" PO ... t5l011 

I .. ...... E O. IIC .. TEHCINC JUDGE, o 'IIIIT OP.I .. I'. __ TtAIttIi o 'IIIS,. ON"t"'I. _1'11.11111 
#up to $-" #up ro'_1 

o 'ItCOND O"I .. I,. __ "IAIIIII o SECOND o.rctlllt. __ Tl:AIIIII 
/up to SO.,..rai Iup .. 6 'IMra/ 

o THill£) O"""'iE fOt:lI .. ANENTLT OIUUItOUItNT __ Tl:AII'" 

DEN IE£) o,n: .. I' 
IS OU .... TIO .. O. £)[HIAI.. ~ 1O$..-aJ 

• OT"'EII CON£)ITIONI: 

• A IITAIltT'NC D .. TE 

• ENDINe DATE 

II IIENtOlTI DE"IED 

i: ALI. II[NEFITI AilE OENIEO 

!: I£:.£CTEO IENEflTll1 AII£ Ol:NIII:D AI ."ECI'IEO .ILOW: 

I~ -.OD&7tO.,,"l,. INFOItMATtOH. 

-\I IllES CUI II lOt<I Ttl' ptlllOD 0, I"'LAG"I;", .• ,. POll ROIIIAI. II .. ePlTS WNICN WAI "'I'CIIIO IY THI COURT IN TNI U;."i(t .PIIIENCID 
CAlt II H'."Y '1.11"''''0£0 1'011 TNI IlCAlON TtlAT: 

o DEPENDANT tlAIl SUCCES.'IlI.L" CO ..... ~O A OIIUO .IMAIIIUTAT/ON HOCIIIA .... 

o OT"II:II ~I. 

I' SIC;NATUIU AND TIT .. , O. AUTKOIU%IiIO COU," Of',1:1AL: 

10 COYIIT "AME: I IU. TSlAPtiOtII: ,.... r:.tM1, 

n STIIEET AOO.IS5: 

• 
aa CITY • , .. • TATE: tat ZI' COOl: 

o.P FORM 350012 15-110) 
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OJP Denial of Federal Benefits for Drug Offenders 

INSTRUCTIONS 

NOTE: If ell the information requested in this form is 
included in court documents submitt~d with this form, 
complet e only items 1·10 Ind use this form as a 
transmittal sheet attached to the ligned court 
documents. This form may .Iso be used to restore 
benefits and as • rescission of the denial of benefits 
by using item , 8. This form Ind sppropriate court 
documents must be forwarded to: 

U.S. Department of Justice 
Office of Justice Programs 
Denial of Federal Bet".efits Project 
633 Indisoa Avenue, N.W. 
Washington, D.C. 20531 

,. The name of the offender to be denied benefits, 
listing last, first. and middle names. 

2. Indicate liex of the offender to aid in identifi­
cation. 

3. Enter date on which a judge! rendered sentence 
calling for the denial of Feaer.1 benefits, 

4. Other names used by th£ offender (aliases). 

5· 
S. Last known address of the offender. [This Ihould 

not be Ii prison or jail address.) 

9. Date of birth of the offender. 

, O. Social Security Number of the offender. 

11. Case or document identification number of the 
court order or other document upon which the 
denial of Federal benefits is b.sed. 

12. Federal or State offense of which the offender is 
convicted. . 

13. Terms of the lentence of the offender under 
Statute and other conditions. 

14. Name of the judge lentencing the offender to 
denial of Federal benefits. 

15. If denied, the duration of the denial of Federal 
benefits, Including the starting date and the end· 
Ing dlte. 

, 6. Indicate whether under 21 U.S.C. a3a I" Federal 
benefitil are to be denied or whither .. \ectad 
benefits .re to 1>1 denied, end specify which 
benefiu Ir ... !ected. 

17. Addition.1 Information: 
•• If known. list other icMntiflCltion numbers 
assigned to the offender by the Incarcerating 
State or Ioc., police depcrtment or FBI. 

b. Indicate whether thtt offender has been con· 
victed of prior drug offense!s). The court may sub­
mit records of prior drug convictions. 
c. Indicate whether the cffendef will receive drug 
treatment. Give the st.rting date .nd the comple­
tion date of the drug treatment. 

18. Indicate if benefits have been restored, or other 
rescissions. State the date that eligibility for 
Federal benefits is restored by .ction of the court. 
[This item is to be completed only after tretrtment 
h.s been completed Ind futther .ction is taken 
by the court.) 

19. Sign.ture of an official of the court. This may be 
the lignature of the sentencing judge if no ether 
court order or denial of benefits is signed. or. n 
may be signed by another court official authOriZ­
ed to lupply information. 

20. Name of the court iuuing the .. ntance. 

21. Indicate the phone numbef of the coun isluing the 
"ntence. 

22-
25. Addrell of the court lulling the .. ntence. 

I"I.Ibfic reporting tor st>ia ~ of infocmetiaft" ectilNted =-.vt 5 minut" per IftpotlM, including the IiIN for I'I¥itWIftQ inIwctiona. 
""ching eziltinQ dfte aG\llcet. g&tt-.ering "~ the dMII ne~. 8nd completing 8nd r..-ie,...;ng tht collec:rion of Informltion. s.nd 
~lS 1Wp~ 1IiiI bulWn ~. Of 8tly rJIhIr apeoeta of st>ia c~ of infonMtion. h:1uding au;ogectionl for ..suc;ng IhiG IIunMn. 
to ~ Ocfliel of Fltderar IerwfitJ ProjeC!, OfficI of JImice Pr~. U.S. ~rtment of .M1ic:e, 833 IncIiene A~ .. N.W .. w ... 'lirqton. O.C. 
20531:..-.:1 10 tnt P'ubli: UN ~ ProjKt, "21-o,Q. Office of Infonnttion 8nd ~ Afflira. 0ffiQe of ~t end IucSoct. 
Wntlongton. D.C. 20503. 
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§SF1.6. 

UNITED STATES 
SENTENCING COMMISSION 

SENTENCING MANUAL 

IJeolal of Federal Benefits to Drug Traffickers and Possessors 

The court, pursuant to 21 U.s.C. § 853a. may deny the eligibility foe certain Federal 
benefits of any individual convicted of distribution or possession of a controlled 
substance. 

Commentary 

Application Nole: 

1. "Federal benefit"·is defined in 21 U.S.C § 853a(d) to mean "any grant. contract, loan, 
professional license, or commerciallict!ltse provided by an agency of the United States or by 
appropriated funds of the United States" but "does not inclUde any retirement. wdfar~ Social 
Security, hcald:, disability. veterans benefit. public housing, or adter similar benefit, or any ot/,er 
benefit for wlzich payments or services arc required for el.igibility. " 

BOckfro1md: Subsections (a) and (b) of 21 U.s.C § 853a provide dtat an individual convicted of a 
state or federal drug traffickirtg or possession offense may be denied cutain./ederal benefits. Except 
for an individual convicted ola dllrd or subsequent drug distribution offt:n.re, tile period of benefit 
ineligibility, within d,e applicable maximum term sdforth in 21 U.s.C § 853a(o)(1) UordistJibution 
offenses) and (a)(2)(lor possession offenses), is at tIle discretion of tile coutt. In the case of an 
individual convicted of a third or subsequa:t drug distnvution offense, denial o/. benefits is mandatory 
ani( permanent under 21 US.C § 85:Ja(a)(1)(C)(unless suspUlded by ti,e court under 21 U.s.C 
§ ~3a(c)). 

Subsection (b )(2) of 21 U.s.C i 8S3a provides that the period of benefit ineligibility that may 
be imposed in the ClZSe of 0 dnlg posse-won offense -Shall be waived in the care of II puson who, if 
Utere is 0 reasonable body of evidence to substantiate such declaration. declares himself to be tm 
addict and submits himself to II long-term treatme.nt program for addiction- or is deemed to be 
rehabilitated pursualtt to ndes established by the Secretary of Health and Human Services. « 

Subsection .(c) of-21 U.s.C § 853a provides that the period of beiiefit ineligibiray shall be 
suspended "'if the individual. (A) completes II supervised dJUg rehabilitation program after becoming 
indigzvle wuJer this section; (BJ has· otherwise been rdlabilitated; or (e) has made a good faith effort 
to gain. admission to a supervised drug re1tabilitation program, but is wtabie to do so because of 
inaccessibility or unavailability of such a program, or d,c inability of dIe individual to p_ay for sudt 
a"program." ":" .. 

Subsection (e) of21 u.S.C § 853a provida (lta! a penod of benefit ineligibility "'sl1allnot apply 
(0 allY itzdividual wlto cooperates or testifies with the Govemnu:n( in the prosecution of a Federal or 
State offense or who. is ill a Gow:mnu:n.l witness protection program.« 

Historical No!e: Ef(ective Novembe( 1. 1989 (~."'.c: Ao(>CndilC C. amen.ci<n,.."' "\(10;' 
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: (Rev • .ct901 Sheet 1 - Judgment in " COmi",,! CIs.: 
~.,~_ .'. 4 

• '(!lfnitco ~tatez iDiztrict ([ourt • _________ District of ________ _ 

JUDGMENT IN A CRIMINAL CASE UNITED STATES OF AMERICA 

V. 
(For Off~nses Committed On ?r After November 1. l~g1) 

case Number: 

(Name of Oefend?nt), ,.,' 
.. ... . .-

Defendant's Attorney 

EFENDAN1': 
ldedguilty to count(s) _________________________ _ 

found g~ilty on count(s) after a 
i of not gUIlty. 
cardingfy. the defendant is adjudged guilty of such count(s). whl~ Involve the fof/owing offenses: 

Nature of Offense 

• 

Date Offense 
Concluded 

Count 
!"umber(s) 

defendant is sentenced as provided in pages 2 through _' __ of this judgment The sentence is 
f pursuant to the Sentericlng Refonn Act of 1984 •• 

--:-. -

(fefendant has been fOuOd not guilty on count(s) ________________ _ 
s d"lSCharged as to such count(s). , 
1t(s) (1S)(ace) d'tSmlssed on the motion of the United States.. 
Irdered that tile defends'1t shaff pay a special ~ent of $ -. for coont(s);' . 
_____ --=-______ • which shaJf be due 0 ,immediately 0 as follows:' .. 

:; FURTHER ORDERED that the defendant shall notify tile United States attorney for this district within 
of -any change of name, reskience, or maIling addre.~ until all fines, restitution, coSts, and spedaf 
tents Imposed by this Judgment are fuUy ~.' ' 

1t\;Soc. Sec. No.: ______ _ 

Itt Date of8lcth: _________ _ 

Date Qf fmposffion of Sentence 
" 

Signature of Judicial Officer 

• t~ Residence Address: Name & Titfe of Judicial Officer 

..... -r:. 

Date 
21 



S (Rev. 41901 Sheet 2 - IClIprisonmcn( 
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dant: Judgment-Page ___ 'of __ _ 

Number: 
IMPRISONMENT 

he defendant is hereby committed to the custody of the United States Bureau of Prisons to be Imprisoned for 
of •• 

'. ' ...... " 

....... 

. . 
court makes fhe following recommendations to the Bureau of Prisons: 

~ . 

3fendant is remanded to the custody of the United States marshaL 
~fendant shalt surrender to the Unite<:! States marshal for this district. 

a..nt-I at p.m.oo-,-, ________ _ 

I as notified by the Unlted States marshaL 
tfendant shall SUfTeOOer to<' secvice of sent~ at Ute Institution designated by the Bureau of Prisons. 
I befom 2 p.m. ClC1 - • 
. as notified by the t1clit.ed States marsha!. 
as nofiffEld by iM probation"Office. 

RETURN 

Me executed thIs judgment as follows: 
.' 

-.0:- __ 

mdantdelivered on __ "::"-__ '"- ~o _. --:-______________ --: _____ ..,.-__ at .. ..... ~ ....: 

---___ ---.:=--~-------------. with a certified copy of this judgment. 

...... 
22 
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Y • ..:JSOI Sh""t 3 - So(>Crvised ('lele"$<: 

It: 
nber: 

SUPERVf$ED RELEASE 

Judgment-Page -.,' '''-, ~. __ of __ _ 
: ........ .. 

• , release (rom imprisonment. the defendant shall be on supervised release for a teem of - ___ _ 

• 

.. , 

,. ~ supervised release, the defenctantshall notcommlt'anotherfederal. state, or~l~me and shall not 
JSSeSS a controlled substance. The defendant shall comply with the standard cond'rtIons that have been 
,y this court (set forth below) • .l.f this Judgment Imposes a restitution obflgation, it shaU"be a condition of 
d release that the defendaritp-ay any stich restitution that remains unpaid at the commencement of the 
(pervised' release. The defendant shalf comply with the .following additional conditions: 

:fendant shatl report in person to the probation office In the district to which the defendant Is released 
72 hours 'Of release from the custody of the Bureau of Prisons. 

ifeOOant shatf pay any fines that remain unpaid at the commencement of the term of supervised release. 

IfeOOant shaH not possess a firearm or destructiv~ device:-

... 
.......:"" .--

: 

STANOARq CONDmO~S OF SUPERVlStON. • 

~l$oa~~~i:)ti$~CM~dudlnot~am<mr~dateO('bc:alc:dme..· h ad&6oa: • --. . . 

la(maanot~ 1flo~dCsfR:t~fM ~()(Chocourtorpcobeiionoft1oel; 
r.nshalrepoctbl1epcoba.flonoaio«as~tyChoOlf.«toc~ob-and$MI.abnlt.~w~~~v.f(hIn 
It dsf$ 0( aac:fa cmnU1; , • • . : -
~$hd ~~ dJnqciMsbyfM probafionoftioec'anc1 foIow~ ~~fM (X'9ba.bt oftioec: .• 
rantGhd~tisO('h«~ endmeetOCfwfamly~~. 

tQ(;bdYlOd:~ct&~~~~byU1O~~b'~.hW1g.«OCh«~~ 
rant~ no6fyfle proba%Ioclotfio«d1b12~'of ~d1anQe in ~ or~ 
tqsf\dcWalnftom~useofeloohoCendlihdnotpun:M$o.~~~or~~C\tItOl<icOC'G<hec'~ • 
1«q'~reC4b1"~C(~iiOS$.emeptas~by.~ 

*'tchdnothquoot(lWe$~~~~ent Cogdyd1.used.~or~ 
~5f1d not~ \Idth cny~ eogagocflnc::MW1~. tnd ~ no( I$$OdCo ~ ettfpoc;on ClO<Mc:tod of afeConyc.riess 
cmtsston b do co by ~ pcobdon oftiCIec; • ~"'''. .... . 

mlsballpem1lt,,~o(bcbW;tWmO('he(Il8C1fGmelthomeor~&ncfshalpecmZt()O(~o(t.lrf~~ ., 
wbyf1e proba1ion oftioe(; " • ... . 

JntQ\3Zl~the probaGon ~~ ~ hours ofbclAg errested orquesfoned by 8. Caw~~ otrteer. 
m{sflaf( not ernerinto any agreement ~ act as an imonnerO(' a t>peCiaI agent of a tawenforoement agency ~ the ~issiotl of the CIOUft. 
... ·.the probatioo. o(f1OeC. the defeodant &flat'( nofifyUlin:1 paruesof risks that may be occasioned by the defendant's criminal ceoxd ()(' ~I 

• _ ::teristic:s.. and shaltpermiUhe probaGoo otflCe(to make suchnotiflCatlons end to coof«m thedefeodant's compflance with such ootifc<:ation 

..... -r. 
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:fant: 
\lumber: 

Judgment-Pag~,,:--"-- of __ _ 

PROBATION 

1e defendant is hereby placed on probation for a term of -----__ ---------_ 

hUe on probation, the defendant shall not commit another: Fedetal. state, Qr local crime. shall not lIIegally 
:s' ~ controlled 'substance, and .sh<ill not possess a firea~ or destructive device. The ?~tendant a.1so shall 
'With the standard conditions that have been adopted by thiS court (set forth below). It thiS Judgment Imposes 
r a restitution obligation. ftshaU ~a condition of probation that the defendant pay any such fine or restitution. 
fendailt shalf comply with the fq!lowing additional conartiC!ns: .. : ... 

... - -

........ 

STANDARD CONDmONS OF SUPERVISION 

nd'act £ltat Mt 5eaYe the JudicfaI d'isfrict wfUlout the pecmlssion 0( «he CIOOrt 0(' probaGon officer. 
tdantQal~1othopcobaGoRo(fioec'C$~bythec:ourtO('probafionoerlOeC'andshallsubmlta'Ctulhfuland~writteafepoct¥dthtn: • 
IiYedays of ~l3d1~. ' •• 

~ sflaIaO$WOC,trUtf1fuIIy all inquiries by Che pobafion officer end follow the itsftuc:6ons of tho probatioA a«ioer. -
AdantfOflall;c~hisO('h«~ anclmeet o!hecfamly ~ 

~ GhaJl wncegWdy at a lawful 0<:CUpafi0n unless ~ by tho probation o(flOC('for cchooCing. traWng. or 0Chec aooep(abCe ceasoos: 
~ shall nOlify Che probation offtOefwithfn 12 hour$ 0( #JlI'f c:Mnge In residenoo O('~ 
~Wlr~ Wen ~ U$Gof afoo«lOCaRd dlaI Mtpun:ha$o., possess. use.dCsIrbde. or~enynarooGcO('cIhoc'QX\t(oGed 
11,,« any~nMted 10 cucf1 ~ ~aspresc:.f)ed by apt1yslcian: , 
Idac(chaII «Of. Wquentpfaoes \Idle(e controlled ~ 8fe Ilegafycold. US6d. disHxded.« ~ , 
tdattcball nol«SS0dat4 ~ ~pec$IOn$ ~tncrimlnaf adMty.-.nd wi ao( ~ \tdIh anypeculR~ ol.lebny~ 
~~docobyChe~omoe.: ' , .. ' 

<01 • • ••• 

danlRWIpecmit.pcobatioooftioefSO~NmO('berctenyGme athomeor~ andsbal(peanftoont'iscaGooofMy'oonftab4nd~ 
few by the (Jroba!ion off"tOer.' . : _ • 

dan{ sUa!( notify ihe probatioo offlOe( witf1ia seventy-tm flooq; of bciog arrested OC' ques(iOOed by a law ectf~ otfteer. .. 

dant~C1O(enterintoanyagceementtoactasaninfomle(O('aspedalagerttofalawenfOfc:ementagencywithootrtlepem>~~'theCOUt't ~ 
dby (he probation off4Cef. the defendant shall ootify third pac1,ieS' of (isles that may be occas'oned by the defendant's criminal fecxxd or pei'SOOat 
c:hacadefistics. andshaU pe<'mit the proba(tOn offlOef'to make such notificateoos and (0 coofcrm the defendant'scocnpliance with such ootif.catioo 
mt. 

: 

24 

.' 

• 

• 



S (Rev • .41901 Sheet 5 - Fine 

Idant: Judgment-Page·'·_:"-" -_ of __ _ 
Number: 

• FiNE 

11e defendant shall pay a fine of $ _______ Th~ fine includes ..any ~sts of incarceration and! 
ervislon. ' ' 

........ 

his amount is the total of the fines imposed on individual counts. as follows: 

1e court has determined that the defendant does not have the ablfity to pay interest. It is ordered that: 

1 The interest requirement is waived. 
The interest requirement is modified as follows: 

lis fine plus any interest required sh.all be paid: 
in fuff immediately. 
in full not later than _________________ _ 

. in equal monthly installments over a period of months. The first payment is due on the 

• 
Ite of this judgment Subsequent payments are due monthly thereafter. -=",_ 

III installments according to the following schedule of payments: 

• 
eo ..... 

! L<) not paid. the court may sentence the defendant to any sentence which might have been 
imposed. See 18 U.S.C. § 3614. . " .. -:-: 

25 



C'I. 4'901 She<=( G • Res1iIU(:O" .. od Forie"u(e 

.nt: Judgment...-Page ... -.. ..,..:-- of __ _ 
Imber: 

RESTITUTION AND FORFEITURE 

REST1TunON 

:fefendant shall make restitution to the following persons in the following' amounts: 

' .. 

. .: ....... .. 

:s of restitution are to be made to: 

~ United States Attorney for transfer to the payee(s). 

~ payee(s}. 

m shall be paid: 

fuR immediately' 

fuf( not tater than _____ _ 

Amount of Rcstitutf,?n 

~.-

equal monthly InstaUments over a. period of months. The flfSt payment is due on the date of 
S jUdgment. Subsequent payments are due monthly thereafter. 

Installments according to the following scOOdufe of payments: 

:rent shalf be divided proportionately among the payees named unless otherwise specified here.. 
'. -

. FORFEmJRE 
I defendant is ordered to tolieit the following property to the United States: .. • . 

.. ' 
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!<J'. 41901 Sheet" • Statemen' of fleaso':,s 

It: 
mber: 

Judgment-Page .,;:".:_.'-_ of __ _ 

STATEMENT OF REASONS • Durt adopts the factual findings and guideline application in the presentence report. 

OR 

;lirt adopts the factual findings' ~nd guideline application in the presenten~ report except 
.ttachment, if necessary): 

~ Range Determined by the Court: 

)ffense level: _________ _ 

al History Category: ______ _ 

Jnment Range: ___ to ___ months 

riseP Release Range: __ to __ years 

ange:$ __ _ to$ ____ _ 

o Rne is vtaived or is below the guideline range, because of the defendants inability to pay • 

• in: $ ______ _ 

o F-ull restitution is not ordered for the following reason(s): 

•• 

-t:""*:-

ntence is within the guideline range. that range does not exceed 24 months. and the court finds no 
to depart from the sentence caned for by -appfication of the guidelines .. 

OR 
. 

:1tence is withfn the guideline range. that range exceeds 24 months. and the sentence is Imposed 
follOwing reason(s): 

OR 

lOa departs from ~e guldefcne range 

L motion of the gOvernment. as a result of defendants substantia' assistance. 

Ie fortowing reason(s): • " 
I " 

-- . 

.... -ro. -
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nov . .(/901 ShOO! 0 - Denial of FcdCfal 0cn0f11s 

mt 
umber. 

DENIAL OF FEDERAL BENEFITS 

= 

Judgment-Page ___ of __ 

(For Offenses Committed On or After November 18. 198~) .-
~iJG TRAFRCKERS PURSUANT TO 21 U.S.C. § 853a(a) 

IS ORDERED that the defendant shall be: 

o ineligible for aU feder~ibenefrts for a period of _______ ending ------, 

o ineligible for the following federal benefrts for a period of ______ ending . 
. _----

~pe~bene~} __________________ --__ ----____________________ __ 

OR 

Having determined that this is the defendant's third or subsequent conviction for distribution of controlled 
substances, IT IS ORDERED tlKit the defendant shall be permanently ineligible for all federal benefits . 

lUG POSSESSORS PURSUANT TO 21 U.S.C. § 853a(b) 

S ORDERED that the defendant shalf: 

--:.,-

o be ineligible for all federal benefits for a period of _________ ending ____ ---:-____ _ 
. o be ineligible for the following federal benefits for a period of ________ enOlng _________ • 

~~bmems} ______ ----------__ ----"~,--------.------------

o successfufly compfete a drug testing and treatment program. 

o perfocm community secvice~ as specified In the probation or supecvised release portion of this 
judgment 

Having determined that tfjs is the de(endant·s se(XlOd Of. subsequent conviction for posSesston of a 
contro((ed substance. IT (S FURmER 9RDERBl that the defendant shaft complete any drug treatment 
program and community SeMce specified 1n this judgment as a requirement for the relnstatemeqt of 
etigibirdy for federal benefits. . ' . . • #. ' 

. 

• 

• 

It to 21 l:1.S.C. § 853a( d) •. this denial of federal benefits does not Include any retirement;-weffare; 
tecurity. health. disabHity. veterans benefit, pubf.ic housing. or other similar benefit. or any other . • 
for v..tflich payments or services are required for eligibility. 

mECLERK OF COUKT IS RESPONSIBLE FOR SENDING .{ COpy OFmlS PAGE '{ND mE FTRST PAGE OF mls 
1UDGME/(TTO: u.s.. DEPARTMENT OF 1umC£. OFFICE OF 1USTlCE PROGRA.MS. W.{SHINGTON. D.C 20531. 
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• 'illlniteo ~ tate£' 11B Lztrict ({ourt 
_________ District of _____ ---'-__ _ 

... 

:fendant's Name: 

!fendant'S Address: 

..... -

~endants Soc. Sec. No.: _______ _ 

~fendant's Date of Birth: ________ _ 

.. . 
REINSTATEMENT OF FEDERAL BENERTS 

. Case Number:: 
Sentencing Date: _________ _ 

e$, .ISION OF PERIOD OF INEUGtB(UTY PURSUANT TO 21 U.s.C. § 853a(c) ....... ,_ 

• 

e defendants inetigibtrrty for federal benefits which was imposed by the district court In the above case Is 
·reby suspended because the defendant 

: has successfully completed a supervised drug rehablrltation program. 

1 has otherwise been rehablfltated. . . 
I has made a good faith effort to gain admission to a supervised drug reha.btlitation progrartlc° but has been 
unable to do so because of the (naccesslbUity or unavaItablrrty of such a program. or because of an Inablrrty 
to pay for such a program. 

OR 
ElNSTATEMENT OF BENEfITS FOllOWING COMPLEllON OF CONOmONS IMPOSED PURSUANT 
) 21 USC. f 853a(b){1){B) . 

. 
The defendant has successfuUycompteted a drug treatment and testing program andfor communltyservice In 
acooo:fance with the Judgment In the above case. Aocordingly. the defendant's etlgtbtfrty for federal benefits 
whlch was dented in the case Is hereby reinstated. ~ ..... 

Dale SignattKe of .1OOIdaI Off4Oe( 

Name & Title of Judkia{ OffIOeC 

THE Cl.ERK OF COURT IS RESPONSIBLE FOR SENDING A COpy OF THtS FORM TO: 
((!' OF:PARTMENT OF JUSTfCE.. OFFICE OF JUSTICE PROGRAMS. WASHINGTON. D.C. 20531.-
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CSIT[D ST.-\ T[S 
DEPAHT:,\I[:\T or JL-STICE 

OMB Approved: 1121-0148 

[ OJP G 3500.2 

.OFFICE OF JL-STICE PROGRA~lS 

Guideline 

Subject: 

2. 

3. 

September 11, 1990 

DENIAL OF FEDERAL BENEFITS FOR CERTAIN DRUG OFFENDERS 

PURPOSE. The purpose of this Guideline is to provide 
information to supplement the President's implementation plan 
of August 30, 1989, on the Denial of Federal Benefits 
Program. 

SCOPE. This Guideline is of interest to all persons involved 
in any aspect of the Denial of Federal Benefits Program. 

AUTHORITY. Section 5301 of the Anti-Drug Abuse Act of 1988 
(Pub.L. 100-690) I (21 U.S.C. 853a). 

4. POLICY. Administration and Enforcement of the Act. 

• 

s. 

• 
Olctribution: 

a. The administration and enforcement of the Denial of 
Federal Benefits to Drug Traffickers and Possessors 
provisions of Pub.L. 100-690 Subtitle G, section 5301~ 
is subject to the general supervision and direction of 
the Attorney General, as assigned' by the President. The 
Attorney General has assigned these duties to the 
Assistant Attorney General for the Office of Justice 
Programs (OJP). 

b. copies of the statutory provision, guidelines, and fonas 
prepared to implement the statute, and information 
concerning the foregoing, may be obtained upon request 
without charge from the Denial of Federal Benefits 
Project (DFBP), Office of Justice Programs (OJP), 
Department of Justice, 633 Indiana Avenue, N.W@, Wash­
ington, D.C~ 20531, phone (202) 307-0630. 

c. The Comptroller, Office of Justice Programs, is autho­
rized to prescribe such forms and instructions in 
addition to, or in l.ieu of, those specified in this 
Guideline as may be necessary to carry out the purposes 
of this program. 

DEFINITIONS. 
a. Fea~al benefit means. (1) t:be isSUlUlC8 of any grant,. con­

tract, loan, profess~onal license, or commercial lidense 
provided by an agency of the United states or by appro­
priated funds of the United states, and (2) does not 
include. any retirement, welfare, Social Security, health, 
disability, veterans benefit, public housing, or other 
similar benefit, or any other benefit for which payments 

By Initiator 
Initiated 8y: 

Office of the Comptroller 
Par. 1 
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or services are required for eligibility. Appendix ·1 
contains a partial list of benefits covered. 

b. Vete~ans benefit means all benefits provided to veterans, 
their families, or survivors by virtue of the service of 
a veter n in the Armed Forces of the united states. 

c. Controlled substance means a drug or other substance as 
defined in the Controlled Substances Act, 21 U.S.C. 801, 
et seq., particularly in 21 U.S.C. 802(6), listed in 
schedules ! through V of the Controlled Substances Act 
in 21 U.S.C. 812, or a controlled substance analog as 
provided in 21 U.S.C. 813. 

d. Trafficking offense means any offense that includes 
Inanufacturing I distributing, importing I dispensing I 
cultivating, or creating a controlled or counterfeit sub­
stance; or possession with intent to do any of the above; 
or conspiracy to commit any of the above offenses. 

e~ Deemed to be Rehabilitated and Long-Term Treatment Pro­
gram for purposes of carrying out the pro"l(isions of 
section 5301 of the Anti-Drug Abuse Act of' 1988 are 
defined pursuant to rules established by the Secretary 
of the Department of. Health and Human Services in Part 
78 of Title 45 of the Code of Federal Regulations. 

" 

f. The definitions of "has otherwise been rehabilitated" and 
"supervised drug rehabilitation" that follow are nonbind- . 
ing and are shown here merely for informational purposes 
so that the courts may take judicial notice thereof • 

32 

. 
1. Has otherwis,e been rehabilitated for purposes of car­
rying out the provisions of section 5301 (c) (B) of the 
Anti-Drug Abuse Act of 1988, 21 U.S.C. 853a (c) (B),· means 
that an individual has abstained from the illegal use of 
a 'controlled sw~stance for a period of at least 180 days, 
provided th~t such abstinence is documented 'by the 
results of per:Lodic urine drug testing conducted during 
that period; and provided further that such drug testing 
is conducted using an imm~,oassay tes~ approved by the 
Food and Drug Administration for commercial distribution 
or., in the case of a state offense, either using an 
~mmunoassay te:st approved by the Food and Drug Admin­
istration for commercial distribution or pursuant to 
standards approved by the state. .. 

2. supervised Drug Rehabilitation is a program super­
vised and/or maintained by a state, local, or private 
organization licensed to conduct or supervise rehabili­
tation services that incorporates a system for regular 
moni t,oring through drug testing and reporting on the 
progress of individual treatment subjects t and that 
provides written reports to the appropriate governmental 
authority at regular intervals during the course of 

Par 5 
--"- -- -

• 

• 

• 
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• treatment and at the completion or termination of treat­
ment. 

• 

• 

g. state means any State, territory, or possession of the 
United States, the District of Columbia, the Common­
wealth of Puerto Rico, the Trust Territory of the Pa,eif­
ie Islands, and the Canal Zone (21 U.S.C. 802 (26). 

6. DENIAL OF FEDERAL BENEFITS TO DRUG TRAFFICKERS. Any indi­
vidual who is convicted of any State or Federal o.1;fense 
consisting of the distribution of a controlled substam::e (as 
such term is defined for purposes of the Controlled Sub­
stances Act. 21 U.S.C. 801 et seq.) shall: 

a. At the discretion of the court, upon the first convic­
tion for such an offense, be ineligible for any or all 
Federal benefits for up to 5 years after such I/:::onvic­
tioni 

b. At the discretion of the court, upon a second. cO~;lV'ictioh 
for such an offense, be ineligible for any or a'll Feder­
al benefits for up to 10 years after such conviction; 
and ' 

c. Upon a third or subsequent conviction for such an of­
fense, be permanently ineligible for all Feder,al bene­
fits. (This provision is mandatory.) 

, 7. EXCLUSIONS FOR DENIAL OF BENEFITS TO DRUG TRAFFICKI;!RS. The 
benefits that are denied under section 5301 shall not 
include benefits relating to l'ong-term drug treatment pro­
grams for addiction for any person who, if 'there is a rea­
sonable body of evidence to substantiate such dec:laration, 
declares himself to be an addict and submits him~::elf to a 
long-term treatment program for addiction t or is d.eemed to 
be rehabilitated pursuant to rules established by the Secre­
tary of Health and Human services. 

S. DENIAL OF FEDERAL BENEFITS TO ORUG POSSESSORS. Any individ­
ual who is convicted of any State' or Federal offen!;e involv-' 
ing the ·possession of a controlled substance (as such term' 
is defined for purposes of the Controlled Substan~:~s Act (21 
U.S.C. SOl et seqa» shall: 
(a) upon the first conviction for such an offens::e, and at 
the discretion of the court: 

(1) Be ineligible for any or all Federal bene:fits 
for up to one year; , 
(2) Be required to complete successfully· an app~oved 
drug treatment program that includes periodic testing to 
insure that the individual remains drug-free: 
(3) ,Be required to perform appropriate CODlJIfunity ser­
vice; or 
(4) Any combination of clauses Sea) (1.), (2) cr)r (3). 

Par 5 
Page 3 
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(b) upon a second or subsequent conviction fot· slIch an 
offense, be ineligible for all Federal benefits [or up to 
five years after such conviction as determined by the court. 
The court shall continue to have the discretion in subpara­
graph (a) in imposing penalties and conditions. The court 
may require that the completion of the conditions imposed by 
clause (a) (2) or (a) (3) be a requirement for the reinstate­
ment of benefits under clause Sea) (1). 

9. WAIVER AND SUSPENSION OF DENIAL OF FEPERAL BENEFITS TO pRUG 
POSSESSORS: PENALTIES AND CONDITIONS. The penal ties and 
conditions that may be imposed under paragraph 8 shall be 
waived in the case of a person who, if there is a reason­
able body of evidence to substantiate such declaration, 
declares himself to be an addict and submits himself to a 
long-term treatment program 'for addiction, or is deemed to 
be rehabilitated pursuant to rules established by the Secre­
tary of Health and Hmnan Services. 

10. SUSPENSION OF PERIOD OF INELIGIBILITY. The period of ineli­
gibili ty referred t9 in paragraphs 6 and. 8 shall be sus­
pended by the court upon a showing that the individual (1) 
has completed a supervised drug rehabilitation program after 
becoming ineligible under section 5301i (-2) has otherwise 
been rehabilitatedi or (3) has made a good faith effort to 

11. 

12. 

. gain admission into supervised drug rehabilitation programs, 
but is unable to do so because of inaccessibility or un­
availability of such a program, or the inability of the 
individual to pay forsuch a program. 

INAPPLICABILITY. 
a. Government Witnesses. The penalties provided by section 

5301 $hall not apply to any individual who cooperates or 
'testifies. on behalf of the government in the prosecution 
of a state or Federal offense or· who is in a government 
witness protection. program. The government shall 
identify by motion any individual-who has cooperated or 
testified on behalf of the government in the prosecution 
of a state or Federal offense or who is in a government 
witness protection program. The government may submit 
the motion under seal for the safety of a person or to 
avoid disclosure of. an ongoing investigation. 

b. Indian Provision.. Nothing in this Guideline shall be 
construed to aff~ct·tbe obliga~ion of the United states 
to any Indian or Indian tribe arhing out .of any treaty, 
statute, Executive Order,. or the trust responsiDllity of· 
the Uni1;.ed states owing to such :tndian or Indian tribe. 
Nothing in this subparagraph shall exempt any individual 
Indian from the sanctions provided for in section 5301 
provided that no individual Indian shall be denied any 
benefit under Federal Indian programs comparable to 
those described.in subparagraphs 5(a)(2} and (b). 

EFFECTIVE DATE. The Denial of Federal Benefits provision 
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may only be applied to convictions occurring after September 
I, 1989, that ar.ise from offenses occurring on or after 
November 18, 1988. 

JUDICIAL ACTION. 
a. In pronouncing sentence, the court shall determine the 

range and scope of benefits to be denied. Recommenda­
tions regarding sentencing can be made to the court with 
respect to this law in accordance with all other sen­
tencing recommendation requirements. 

b. The court, at its discretion, may deny some or all 
benefits or suspend eligibility on a ben.efit-specific 
basis. There are no restrictions on the number or range 
of benefits for which the court may deny eligibility, 
other than those benefits specifically excepted from 
judicial denial by section 5301. Appendix ~ contains a 
partial listing of benefits that may be denied. 

c. The court, at its discretion, may sentence an indi­
vidual to be ineligible for all Federal benefitsw 
Accordingly, a court could order a blanket denial of all 
benefits for a specified period of time not to exceed 
the periods described in paragraphs 6 and 8 along with 
any exclusions to that blanket denial as stated above. 
This mechanism maximizes the flexibility of the jUdicial 
branch in de~ermining'sentences in particular cases • 

CLEARINGHOUSE. The Denial of Federal Benefits Project 
(DFBP), Office of Justice Programs (OJP), ,Department of 
Justice (DOJ), will be the "information clearinghouse" for 
information provided by all state courts and Federal courts 
regarding sentences of drug traffickers or possessors that 
incl ude denial of benefi ts and individuals who have been 
.'convicted of a third or subsequent drug trafficking of-
fense. The DFBP will collect this information regarding 
those individuals to whom benefits are to be denied and 
forward this information to the General Services Admin­
'istration (GSA) for inclusion in the publication, ."~sts of 
Parties Excluded from Federal Procurement or Nonprocurement 
Programs, It more commonly known as the "Debarment List. ct 

Each agency should consul t the Debarment List to ensure 
compliance with the provisions of the statute. 

STATE COURT AND FEDERAL COURT SUBMISSION OF STATEMENTS. 
"Statements" include, but are not" limited to, copies of 
Judicial Orders issued by state courts and Federal courts, 
"Denial of Federal ,Benefits" forms, or "Judicia1 'Notice of 
Restoration" forms. state cpurts, and Federal courts are 
requested to send statements to DFBP after sentencinq~f an 
offender to· denial of Federal benefits, or when the offend­
er' s criminal history indicates the individual bas been 
convicted of a third or subsequent drug trafficking of­
fense~ or completion of actton qualifying the offender for' 
reinstatement of benefits. 

Par ~2 
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APPENDIX 1. BENEFITS 

1. pr:·:::C't~RE~~E~:T PROGRP_"lS \..THICH !-1AY BE DENIED UNDER SECTION 5301.. All Concrac~s 
or Purchase Orders issued by Federal agencies or by o~fie~s using monies 
op?roprio~ed by the Federal government. This ~ill include all Federally 
o~a~ded ocquisi~ion and personal property sales contrac~s. 

2. KO~- PROCDRL"1E:\T PROGRAMS \.,THICH MAY BE DENIED UNDER SECTION 5301. This is a 
parLial list of non-procurement benefits as of September II, 1990. The 
number preceeding each benefit is either the number assigned that benefit 
in the Federal Domestic Assistance Catalogue or ... ('when a letter appears) by 
the Denial of Federal Benefits Project. This list ~ill be modified as 
hgencies add or delete benefits covered under this project. 

DEP~RTMEUT OF AGRICULTURE 
Non·ticense Benefits: 

10.001 Agricultural Research - Basic end Applied 
10.028 Animal Darnage Control (only grants a~arded to individuals) 
10.051 Commodity Loans and Purchases 
10.052 Cotton Production Sta~ilization 
10.053 Dairy Indemnity Program 
10.05~ Emergency Conservation Program 
10.055 Feed Grain Production Sta~ilization 
10.058 Uheat Production Stabilization 
10.059 National Vool Act Payments 
10.062 Uater Bank Program 
10.063 Agricultural Conservation Program 
10.064 Forestry Incentives Progrem 
10.065 Rice Production Stabilization 
10.066 Emergency Livestoc~ Assistance 
10.067 Grain Reserve Program 
10.068 Rural Clean Uater Program 
10.069 Conservation Reserve Pr~9ram 
10.070 Colorado River Salinity Control 
10.163 Market Protection end Promotion 
10.206 Grants for Agricultural Reseerch - Competitive Research Grants 
10.212 Small Business Innovation Reseerch 
10.213 Competitive Research Grants for forest end Rangeland Renewable Resources 
10.~04 Emergency Loans 
10.~05 Farm labor Housing LoeflS and Grants 
10.406 Farm Operating loens 
10.407 Farm OwnerShip Loans 

10.410 Very low and Low Income Housing loans 
10.411 Rural Housing Site Loans 
10.415 1tural Rental. HOUitng Loans 
10.416 Soil end Vater Loans 
10.417 Very Low-Income Housing RepaIr loans end Grants. 
10.420 Rural Seli-Help Housing Techn\cel Assistance 
10.429' Guaf'lInteed Rura\ Mousing loaM - Oemonstratton Progr*ll 
10.433 Rura\ Housing Preservation Grants 

,­..... 
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10.~37 Interest Rate Reduction Program 
10.'38 farm Credit System farm lend Acquisition Program 
10.'50 federal Crop Insurance 
10.551 food Staffi?s (research grants to individuals and cooperative agreements for research 

~cn the agreement is with an individual rather than an institution) 
10.557 Special Supplemental Food Program for Uomen, Infants, end Children (cooperative 

agreements for research ~en the agreement is with an individual rather than an 
institution) 

10.652 Forestry Research (research grants) 
10.66' Cooperative Forestry Assistance 
10.9~0 Great Plains Conservation 
10.901 Resource Conservation and Development 
10.902 Soil and Uater Conservation 
10.9~3 Soil Survey 
10.9~' ~Gtershed Protection and Flood Prevention 
10.905 Plant Haterials for Conservation 
10.9iO Rural Abandoned Mine Program 
10.960 Technical Agricultural Assistance 
10.961 International Agricultural Research - Collaborative Program 
10.962 International Training - Foreign Participant 
10.963 Scientific and Technical Cooperation 
10.AG2 Child Nutrition Program (cooperative agreements for research ~en the agr.eement is 

with an individual rather than an institution) 

licenses: 
10.025 Plant and Animal Oiseases, Pest Control. and Animal Cere (onLy licenses issued to 

individuals under the Animal Uelfare and Virus-Serum-Toxin Acts) 
10.162 Inspection Grading and Staodardization 
10.A01 Licenses under the U.S. Grein Standards Act and the AgricuLtural Marketing Act of 

1946 
10.A63 Market Protection and Promotion (il1dividuals for grading. fn~pectfon, and cottonseed 

Bna oilseed testing) 

•• DEPARTMENT OF COMMERCE 

• Non-License Benefits: 
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11.301 Economic Development - Business Development Assistance 
11.312 Research and Evaluation Program 
11.~08 Fishe~'$ Contingency Fund 
11_409 fi~hing,Vessel and Gear Damage ~tfon Fund 
11.~17 Sea Grant Support 
11.~21 FtlOherf~s Development and UtiUzation ReRardl lind Developllent Grants and 

Cooperative Agreements Program 
11.~30 Undersea Research 

... 
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11.~31 Climate and Atmospheric Research 
11.~32 Environmental Research Laboratories Joint Institutes 
11.612 Advanced Technology Program 
11.613 State Tech~ology Program 
11.8~n Minority Business Development Centers 

licenses~ 

11.C01 Professional and Commercial licenses. Permits and leas~s 

DEPARTME~T OF DEFENSE 

~o~'lice~se Benefits: 
12.D01 Grad~ate fello~ship Programs -- Science end Engineering 
12.C:2 Health Professions Scholarship 
12.0G3 Defense Hopping Agency Sales Agent Program 

DE~A~TME~T OF EDUCATION 

~Qn·license Benefits: 
8!..002 Adul t Education - State Administered Basic Grant Pr"iii'am (Stipends) 
8'.003 Bilingual Education - Fellowship Program 
8!..OG7 Supplemental Educational Opportunity Grants 
84.015 National Resource Centers end Fellowships Program for Language end Area or Language 

and International Studies 
B!..017 Inte:-national Research and Studies 
B!..018 Fulbright·Hays Seminars Abroad - Bilateral Projects 
84.019 Fulbright-Hays Training Grants - Faculty Research Abroad 
84.021 Fulbright-Hays Training Grants - Group Projects Abroad 
84.022 Fulbright-Hays Training Grants - Doctoral Dissertation Research Abroad 
84.032 Guaranteed Student Loans 
84.033 CoLlege Vork-Study Program (Student Assistance) 
~.036 library Career Training 
84.037 National Defense/National Direct/Pericins ';,oan Cancellations 
84.038 Perkins (formerly National Direct) Studo:nt Lo.ns 
s4.~7 Upward Bound 
84.048 V(1(;8tionaL Education· Basic Grants to States 
84.051 National Vocational Education Reseerc:ft 
84.063 Pell Grant Pro~ram 
~.069 Gral1ts to States for State Student IncentiYeS 

84.077 Bil {~l Vocational Traiifing 
84.083 \lomen's Educational Equity 
84.094 Patricia 1loberts Harris flrUowships 
84.099 8Hi~lual Voc.ti~l JnstrUfJtor Training 
84.100 BHinglJal Vocational Klterlals, Methods. and Techniques 
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OEP~~lHE~T OF EDUCATION 

40 

~on·L;cense Benef;ts: 
8'.117 Educational Research and Development 
8'.136 legal Tra;n;ng for the Di~advantaged 
84" It.l Migrant Education - High School Equivalency Program 
84.1t.9 M;grant Education - College Assistance Migrant Program 
84.164 Hathematic~ and Science Education (Teacher Grants) 
84.170 Jacob K. Javits felloYships 
84.176 Paul Douglas Teacher Scholarships 
84.185 Robert C. Byrd Honors Scholarships 
84.190 Christa HcAuli1f~ Fellowships 
84.191 National Adult Educati~, Research 
84.200 Graduate Assistance in Areas of National Need (Fellowships) 
84.206 Jacob K. Jav;ts Gifted and Talented Students 
84.219 Student literacy Corps 
84.226 Income Contingent loan Program (ICl) 
8t..EOl Grant and Aid Programs Oirectly to Individuals 
84.E02 ~ational Adult literacy Volunteer Training Program 
84.EQ3 Grant/Aid Programs in which State and L:ocal Education Agencies Provide Directly to 

Ir.dividuals 
8!.EOt. Allen J. Ellender Fellowships 
~.E05 Bilingual Education - Personnel Training Program 

OEPARiM~~i OF ENERGY 

Ncn-License Benefits: 
81.036 Energy-Related Inventions 
81.0t.l State Energy Conservation 
81.0'7 Pre-Freshman Engineering 
81_048 Priorities a~ Allocations for Energy Programs and Projects 
81.065 Nuclear ~aste Disposal Siting 
81.084 Hinority Honors Training and Industrial Assistance Program 
81.089 Fossil Energy Research and Development 
81.095 Nuclear Energy. Reactor Systems. Development, and Technology 
81.096 Innovative Clean Coal Technology 
81.097 Science end Engineet"ing Research Semester 
81.E18 Strategic Petroleum Reserve 
81_E19 Naval Petroleum and 011 Sh.le Reserves 

81.E20 Minority Undergraduate Training in Energy-Related Careers Program 
81.E22 Liquefied Gaseous fuels Spill Test facility 
81.£24 Health ~hysfcs Fellowship ~r~ 
81.£27 EnvtrOMmt, Safety .nd Health Oversfght 
81.E29 fuel$ Programs 
81.E30 Bonneville Power Aanlnlstratfon 
81.E32 C~ervatfon and ReMweble Energy 
81.E33 Defense Programs 

'. 
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81.E3~ Energy Information Administration 
81.E35 Energy Research 
81.E36 Environmental Restoration .nd Uaste Management 
81.E37 Environment, Safety Bod Heatth 
81.E39 fossil Energy 
81.E~O Minority Economic Impact 
81.E~1 Ue~ Production Reactors 
81.E~3 Uuclear Energy 
81.E~~ Nuclear Safety 
81.E~S Southeastern Po~er Administration 
81.E~6 South~estern Po~er Administration 
81.E~8 ~estern Area Power Administration 

Licenses: 
e1.0~3 Granting of Patent Licenses 

tEr~RiP.:~i Of HEALTH AND WUHAN SERVICES 

~cn'License Benefits: 
13.1CS Health Educati~n Assistance loans 
13.1~2 ~IEHS Ha%ardous Uaste uorker Health a~ Safety Training 
13.161 Health Program for Toxic Substances end Oisease Registry 
13.180 Hedical Tr~atment Effectiveness Research 
13.1~ Disabilities Prevention 
13.186 National Research Services A~ards 
13.217 Family Planning - Services 
13.2~' Hental Health Clinical or Service Related Training Grants 
13.263 Occupational Safety end Health - iraining Grants 
13.272 Alcohol National Research S~rvice Awards for Re£earch Treining 
13.273 Alcohol Research Programs 

.. -

ll.277 Drug Abuse Scientist Oevelopment ~ward for Clinicians - scientist Development Awards 
and Research Scientist Awards 

13.278 t)rug Abuse NlItional Research Service AIl4rds for aesearch . Trflining 
13.281 ~ent.l Researdi Scientist Development Award and Researdl Scientist Developnent 

Awards for Clfoicillns 
13.361 Nursing Research 
13.393 Cancer Cause and PrevenUon Research 
13.394 Cancer Detection and Diagnosis Researc.t& 
13.395 Canc-er lreatment leseMdI 
13.396·Cencer Biology leseareb 
13.399 Cancer Control 
13.790 "or~ Inc:enti\le ProgrM./U1.ii DemonstratIon ProtIram 
13.792 CCClmJnity Services Block Grant 
13. m COImUI'\ity Servlce$ 8loei: G.-.nt - Discretionary AW1Irds 

.~------------------~ 
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DE~~~T~~~T OF HEALTH AND HUMAN SERVICES 
Non'License Benefits: 

13.821 Siophysics and Physiological Sciences 
13.522 Health Careers Opportunity Program 
13.837 Heart and Vascular Di~eases Research 
13.838 Lung Diseases Research 
13.839 Blood Diseases ard Resources Research 
13.846 Arthritis, Musculoskeletal and Skin Diseases Research 
13.847 Diabetes, Endocrinology end Hetaboli~m Research 
13.848 Digestive Diseases and Nutrition Research 
13.849 Kidney Diseases, Urology end Hematology Research 
13.855 Allergy, Immunology and Transplantation Research 
13.856 Microbiology and Infectious Diseases Research 
13.859 Pharmacological Sciences 
13.862 Genetics Research 
13.863 Cellular and Molecular Basis of Di~ease Resea~ch 
13.864 Population Research 
13.865 Research for Mothers and Children 
13.866 Aging Research 
13.867 Retinal and Choroidal Diseases Research 
13.863 Anterior Seg~~nt Diseases Research 
13.871 Strabismus, Amblyopia and Visual Processing 
13.589 Minority Access to Res~arch Careers 
13.973 Special Loans for Nationu~ Health Service Corps Members to Enter Private Practice 
13.952 Mental Health Disaster Asslstance ~nd Emergency Mental Health 
13.989 Senior International Fell~wships 
13.995 Adolescent Family life - Demonstration Projects 

OEPA~TME~T OF H~JSING AND URBAN DEVELOPMENT 

~on·license Benefits: 
14.141 Section 106(b) Nonprofit Sponsor Assist8nce Pr~ram 
14.179 Nehemiah Housing Opportunity Grant Progrsm 
14.218 Community Development Block Grants 
14.219 Comnunity.Development Block Grants (~cept for public .e~icesj 
14.220 Section 312 Rehabilitation loans 
14-.221 Urban Develotmmt Action Grante: 

.14.222 Urban Homesteading 
14.230 Rental Housing Rehabilitation 
1~.HOl Neighborhood Oevelopment Oe!AOl'\StraUon Grants 

.- DEPARTKENT OF THE INTERIOR 

• Non'license Benefftsj 
15.222 Cooperati"'e Inspection Agre-ecnenta with States find Tribes 
15.904 Kistoric Preservation Fund Grants·I~Afdl~cftlon or Devel~t Assistance 
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15.910 Hational Watural l8ndmar~s Program 

Lict"nscs: 
15.101 licenses for Commercial Outfitters 
15.102 Professional end CommP.rcial Licen5es. Permits end leases 

DE?kRT~£HT Of JUSTICE 

Han-license Benefits: 
16.541 Juvenile Justice end Oel;~~cy Prevention - Speciel Emphasis 
16.5~2 Wational Institute of Juvenile Justice 
16.560 Justice Research end Developrr~nt Project Grants 
16.5E2 Crime Victim Assistance/Discretionary Grants 
16.JOl HIJ - fellowship and Research Grants 
16.J02 SJA - Anti Drug Grants 

lice:'lses: 
16.JC3 Harcotics Practitioners Registration 

Won'license Benefits: 

..... 

17.248 Employment and Treining Research and Development Project Contrects and Grents (ETA) 
17.250 Job Training Partnership Act 
17.ADl Hiner Training Instructor Approval (HSHA) 
17.A02 Hiner Certification and Qualification (HSHA) 

licenses: 
17.202 Certification of foreign Uorker~ for Temporary Agriculturel end logging Employment 
17.203 labor Certification for Alien Uorkers 
17.308 Farm Labor Contractor Registration 

.~ DEPARTMENT OF TRANSPORTATION 

Non-license Benefits: 

20.001 Soating Safety 
20.106 Airport IfI{lrovement Program 
20.215 tlighway Tr.inh~ end Education 
20.600 St.te and Community Mfghway Safety 
20.800 Construction - Differential $U)sfdies 
20.802 Ht\e Xl - federat Ship ffnenc:lng Guarantees 
20.8~ Operating c Differentiat Subsidies 
20.805 Ship Salc~ 
ZO.806 State Harine Schools 

.l~ __ . ________________ ~ 
-. 
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20.8~7 U.S. Merchant Marine Academy 
20.808 Capital Construction Fund 
20.810 Supplementary Training 
20.812 Construction Reserve fund 

20.113 Essential Air Service Program 
20.T1~ Merchant Hariner's Document 

licenses: 
20.T01 Professional or Commercial Airmen Certificates 
20.T02 Designation as Representatives of the fAA 
20.T03 Aviation Oper:aing Certificates 
20.T04 Merchant Harine Licenses 
20.705 Merchant Marine Certiflcates of Registration 
20.T06 license, Vessel activity: Fishing, Recreation 
20.107 Commercial Hotor Vehicle Drivers Disqualification 
20.708 Grants for Research Fello~ships granted by FHVA 
2G.709 loc~~tive Operator Disqualification 
20.710 Exemptions to individual carriers and shippers of hazardous materials 
20.711 Certificates for Schools and Other Air Agencies 
20.712 Air Carrier Fitness Certificates 

DcPAKT~~~T OF THE TREASURY 

Licenses: 
21.T01 Import Bro~erage Licenses 
21.T02 Alcohol. Tobacco and Firea~ Licenses cnd Penmits 
21.T03 Ban~in9 Licenses 

DEPARTH=~T OF VETERA~S AFfAIRS 

- N~n-license Benefits: 
64.001 Medical Research Support 
64.005 Grants to States for Construction of State Home~ 
64.018 Sharing Speciftlized Medial Resources 
64.203 Stete Cemetery Grants 

.- ADMINISTRATIVE CONFERENCE Of THE UNITED STATES 

• Non-Lici!tlSe Benefilti 
25.A01 Other Services (flesean:f1 .Grant Prognm) 

_. AGENCY FOR .INTERUATIONAL DEVELOPMENT 

• Non-lic~nse Benefitsj 
26.A01 Participant Training Crants 
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~GEh:y FO~ INTER~A1IO~~L DEVELOPHENT 
~on-license Benefits: 

26.A02 Science Advisor's Small Research Program Grants 
26.A03 Inter~diate foreign Credit Institution loan Portfolios 

APPALACHIAN REGIONAL COHHISSION 

Non-license Benefits: 
23.005 Appal8chi8n Housing Project Planning loan, Technic8l Assist8nce Grant end Site 

Development and Off-site Improvement Grant: State Appalachian Housing Programs 

COK~ISSION OF FINE ARTS 

~~~-license Benefits: 
91.1.01 lIotionar Capital Arts and Cultural Affairs Program 

COH~ISSION ON 7HE BICENTENNIAL OF THE U.S. CONSTITUTION 

~on-License Benefits: 
90.001 Bicentennial Educational Grant Program 

Licenses: 
90.B01 Commerci~l logo licensing Program 

CO~SUHER PROOUCT SAfETY COKHISSION 

~on-license Benefits: 

92.S01 Grants 

ENVIRO~HENTAl PROTECTION AGENCY 

Won-license Benefits: 

66.456 National Estuary Program 
66.500 Environmental Protection ~ Consolidated Research 
66.501 Air Pollution Control Research 
66.502 Pesticides control Research 
66.S04 Solid Waste Disposal Research 
66.505 "'ater Pollution Control ~ Research. Development. and D~tre.tfon 

66.506 Safe Drinking "'ater Research and Demonstration 
66.507 Toxic Substances Research 
66.£01 Speciat Studies~ Investigations:. and Surveys 
66.E02 Chesapea1ce 8ey Pa-ogrem 
66.E07 Nonpoint Source J~lementatlon 

.- FEOERAt. COHfMUCATJlJNS COHKISSIOK 

• licenses: 
32.FD1 Television Broadcast licenses 

.----------------~--~ 
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fEDE;<I.L COHH:J,,)CATIOIIS COHHISSIOII 
licenses: 

32. f02 Radi 0 Broadcast Licenses 
32.f03 fH and TV Ilooster licenses 
32.f04 fH end TV TrensLetor licenses (IncLuding Low Power TV) 
32.FOS Instructilonal Television Fixed Service Licenses 
32.f06 CabLe Tell~vision Relay Service Licenses 
32.F07 Broadcast AuxiLiary Service Licenses 
32.f08 Direct SrI)edcllst Satellite licenses 
32.F09 High FreqlJency (International) Broedcest Licenses 
32.F10 Public Lllf-.d Mobile Redio licenses 
32.F11 Cellular System licenses 
32.F12 Rural Radio Licenses 
32.F13 Offshore Radio Licenses 
32.F14 ?oint-tc-Point Microwave and local Television Radio Service Licenses 
32.F1S Y.~ltipoint Distribution Service licenses 
32.F16 Digital Electronic Message Ser·vice licenses 
32.F17 InternationaL fixed Public Radio Licenses 
32.f18 Tr~nsrnit and/or Receive Satellite Earth Station Licenses 
32.f19 Section 214 Certificates for Construction of Facilities 
32.F20 Telephone Equipment Registrations 
32.F21 Aviation Service licenses 
32.F22 Maritime Service licenses 
32.f23 Land Mobile Radio licenses 
32.f2~ Private Operational Fixed Microwave licenses 
32.F2S Equipment Certifications 
32.F26 Equipment Type Acceptance 
32.F27 Equipment Type Approvals 
32.f2B Equipment NotHications 
32.F29 Radio Telephon~\ Operator's Certificates (1st. 2rd. ard 3rd Class) (including 

endorsements) 
32.F30 General Radio Telephone Operator's licenses (including endorsements) 
32.F31 Marine Radio Operator"s Penmits 
32.f32 Restricted Radiotelephone Operetor"s License 
32.f33 Permits to Deliver Programs t·f, foreign Broaclcasat Stations 
32.f34 Cable Larding licenses 
32.F35 S~ce Station licenses 
32.F36 General Hobile Radio Service Licenses 
32.f37 Experimental and Developmental Radio licenses Calt services) 

W_ FEDERAL EKERGfOlCT MANAb£t'lENT AGENCY 

« Won-License Senefiss; 
83.516 Disaster Assistance 

.- FEDERAL ENERGY REGULATORf COMKISSION 

- Non-license Benefits: 
28.f03 Exemption for Small Hydroelectric Projects 
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f£~c~~L E~E~GY REGULATORY COHKISSIO~ 
~on'License Benefits: 

28.F05 Qualifying facilities Status for Cogeneration and Small Po~er Production 

Licenses: 
28.fOl preliminary Permit for Hydroelectric Projects 
28.f02 License for Hydroelectric Projects' 
28.F04 Certificate of public Convenience end Necessity Under Section 7 of the Natural Gas 

Act 

fEDERAL MARITIME COHHISSION 

~on-license Benefits: 
33.f02 ~on-attorney admissions to practice 

licenses: 
33.001 Ocean Freight forwarder licenses 

FE:E~AL KED1AT10N AND CO~CILIATION SERVICE 

~~n-license Benefits: 
34.f03 Grants 

nA~RY S TRUMAN SCHOLARSHIP FOUNDATION 

~on'license Benefits: 
85.001 Harry S Truman Scholership Program 

I~TERSTATE COMHERCE COMHISSION 

.~ 

~1.103 Certificate to operate es motor. water or rail carriers 
~1.104 Licenses to operate as motor, water or rail carriers 
~1.106 Permits to operate as motor, water or rail carriers 
41.107 Certificates for household goods freight forwarders 
41.108 licenses for household goods freight forwarders 
41.109 Pennits for household goods freight forwarders 
41.110 Certificetes to property brokers 
~1.111 licenses for property brokers 
41.112 Penmits for property brokers 
41.113 Practitioner's ll~e 

.. NATIONAL ARCHIVES AN!) RECORDS ADMINISTRATION 

• Non·lic~se .B~fft$i 

89.003 National Ki£torlcal Publlcctfons and Reeo~ Grants 

.~------------------~ 
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~~TIO~AL CREDIT U~IO~ ADKJ~ISTRATJO~ 

~~,.i.;. 
i.l. .001 Cr~d;! Union Charter (license) 

~ATIO~AL E~D~~ENT FOR THE ARTS 

Non-license B!t\~!fits: 
l.5.001 Design Arts r'rogram - Design Advancement, USA Fellowships 
l.5.002 Dance Program - Choreographers' Fellowships, Oance/fi Lm/Video, General :Services to 

the Field, Special Projects 
l.5.00i. literature Program - Assistance to Literary Ksga%ines, Fellowship,; for ICreative 

\Jri ters, Fellowships for Translators, Senior Fellowships for Li teraturEi, Small Press 
Assistance 

(,5.005 Kusic Pros~am ~ Collaborative Fellowships, Corrposers fellowships, Fellcl'wships for 
American Jazz Masters, Jazz Composition, Jazz Performance, Jazz Special Projects, 
Jazz Study, Music Recording, Solo Recitalists 

1.5.006 Media Arts Program - Film/Video Production, Radio Production 
45.008 Theater Program - Distinguished Theater Artist Fellowships, Fellowships for 

Playwrights, fellowships for Solo Performance Theater Artists end Himes 
1.5_009 Visual Arts Program - Visual Artists fellowships 
l.5_012 Muse= Program - Fellowships for K .. 'Seum Professionals 
l.5.01l. Opera - Musical Theater Program - New American \lod:s/lrdividuals as Prol:iucers, 

Special Projects 
l.5.015 fol~ Arts Program - National Heritage Fellowships 
45.021 Promotion of the Arts - Arts Administration fellows Program 
{.5.023 Promotion of the Arts - locals Program 

~ATIO~Al E~DO~EWT FOR THE HUMANITIES 

~ Non-license Benefits: 
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45.104 Promotion of the Humanities - Humanities Projects in Media 
45.113 Promotion of the Humanities - Public Humanities Projects 
45.115 Promotion of th~ Humanities - Younger Scholars 
45.116 Promotion of the Humanities - SUmmer Seminars for College Te~chers 
45.121 Promotion of the Humanities - Summer Sti~ 
~5.122 Promotion of the Humanities - Re;rants/Centers for Advanced St~· 
~5.124 Promotion of the Humanities - Reference Materiele/Access 
~5.125 Promotion of the Humanities - Kunanftics Projects in Huseuns am Kh:toriCllll 

Organizations 
~5.127 Promotion of the Ml.INInitfes 0 El~tary end Secondary Ec:fuc:ation tn the MlllIMnities 
'5.132 Promotion of the Humanities - Textc/PWUcatfon Sc.bvention 
45.133 Promotion of the Kunanftfes • Interpretive Res.erc:h!lIu!Ianftfes. Science and 

Techrwlogy 

45.114 Promotion of the lIumanitfH • Regrants/CClnfet"«lCes 
'5.137 Promotlon.of ~he Humanities· Kumanitt .. Projects ,In Libreries and Archives 
'5.140 Promotion of' the Humanities· Interpretive Research/Projects 

. . 

• 

• 

• 
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APPEKDIX 1. (~G~>O_~_T_'_D~) ______________________________ ~ 

~ATIO~Al E~DOVHE~T FOR THE HUMANITIES 
~o~·ticense Benefits: 

£.5.11.2 Promotion of the Hunanities . Fellowships for University Teachers 
£.5.143 Promotion of the Humanities - Fellowships for College Teachers end Independent 

Scholars 
45.1l.5 Promotion of the Hunanities - Reference Haterials/Tools 
45.1l.6 Promotion of the Hunanities: - Texts/Editions 
45. H7 Promotion of the Hunanities - Texts/Translations 
loS. 1£.8 Pr~~tion of the Humanities - R~grents Program!4nternational Resel!rch 
'5.149 Promotion of the Humanities - Officc. of Preservation 
'S.150 Promotion of the Humanities - Higher Educaticn in the Humanities 
45.151 Promotion of the Humanities - Summer Seminars for School Teachers 
45.152 Pr~~tion of the Humanities_Travel to Collections 
45. 153 Pr~~tion of the Humanities - Regrents Program/Selected Areas 
45.15' ~EH/Reader's Digest Teacher - Scholar Program 

~~lIO~~L SCIE~CE FOUNDATION 

~c~'License Benefits: 
47.009 Graduate Research Fellowships 
47.041 Engineering Grants 
47.049 Hathematical and Physical Sciences 
47.050 Geosciences 
47.051 Biological. Behavioral. end Social Sciences 
47.053 Scientific. Technological. end International Affairs 
47.066 Teacher Preparation end Enhancement 
47.067 Haterials Development. Research, end Informal Science Education 
'7.068 Studies and Program Assessment 
47.069 Research Initiation end Improvement 
47.070 computer and Information Science end Engineering 
47.071 Undergraduate Science, Engineering. and Hath~tics Education 
47.072 Young Scholar~ 

•• WUCLEAR REGULATORY COMMISSION 

.. lic~nses: 

77.N01 Nucleer Reactor Operetorc license 
77.N02 Materiels license~ (to individualG end corporate entftfes) 

.- SHALL BUSINESS ADMINISTRATION 

.. Non-L;cense Benefits; 
59.002 Economic Injury Ofsester L~ (EIOL) 
59.003 loatlS for Small Busfneues 
59.007 MtInagement end te<:M\ca\ Asctsten:e for Socially and Economic:elly Ofcadventeged 

Susfnesse:; 

.~. ----------------~~ 

49 



OJP G 3500.2 
September 11. 1990 

APPENDIX 1. (CONT'D) 

SHALL BUSIUESS ADKIUISTRATIOU 
Uon'l;c~nse Benefits: 

59.008 Physical Disaster loans 
59.011 S~~ll Business Investment Companies (SaICs) 
59.012 Small Business loans 
59.013 State and local Development Company loans 
59.016 aond Guarantees for Surety Companies 
59.021 Handicapped Assistance loans 
59.038 Veterans loan Program 
59.041 Certified Development Company loans 
59.042 B~siness loans for 8(a) Program Recipients 
59.043 Vomen's Business Ownership Assistance 
59.044 Veterans Entrepreneurial Training Assistance 

SHITnSO~IAU I~STITUTIOU 

~on'license Benefits: 
ge.S01 Fellowships 

TEN~ESSEE VAllEY AUTHORITY 

~cn·ticense Benefits: 
62.004 Tennessee Valley Region - Economic Development 
62.005 Tennessee Valley Region - Natural Resources Development 
62.006 Tennessee Vattey Region - Valley Agricultural Institute 
62.T01 Power Research 
62.T03 Development Programs 

UNITED STATES IWFORHATION AGENCY 

Non-license Benefits: 
82.001 Educational Exchange - Graduate Students 
82.0(;2 Educational exchange - University Lecturers (Profess;ors) 'and Research Scholars 
82.C03 Educational Exchange - Secondary SChool Teachers 
82.101 Educational Exchange - Elementary ~chool Teachers; 
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DE:\IAL OF FEDERAL BENEFITS FOR DRUG OFFE~DERS 

elMD A_OVEO' 1121.0148 EXPIRES I,I"RCH 1893 

~ 
u.s. CEPA"TMENT 01' JUSTICE This ~n: is punt,Wl1 '" *Ithoriry of 21 U.5.C. 

OI'I'ICE 0' JUSTICE P"OG"AMS 8534. Cccnrs /Ny UU rt>is. 10m> ()( SJJDm.1 CO<."fI 
, .. II WASHINGTON. D.C. :a0121 ~13. If rhfI inforrNlion rwqvut«J b#low IS ..,. 
...... . ... 

Denial of Federal Benefits for Drug Offenders dud«J in courr di>cumtln13, cornp;.t. orJ,-n.ms 1·10, 
M>d .ubmir tflis form .s • tr¥l:Unin6/ sIoHt. 

I IHOIC .. TE ,. .... E 11&:,. fnl, "".",.1 
\2 lEX: J 2 

I~"'TENCINO:; C .. T/t: 

o ..... LIt 0 fe .. ALE 

4 OT",III N ..... " UitO IAXA/, 

5 ITIIE/:T ... OOIlUI. 

• CiT .... 17. ITATE: r' ZI .. COOE: 

• C"Tt 0' IIIIIT"· J 10 
SOCIAL ,tCUIIITV HU .. IER, I" CAlC/OOCKET HUIolIEII: 

12 O"/:..,SE 1:1 IENTENCE IY COUIIT 

C oot..,C T .... ".CI(ER o OlllU .. II'OIIUIOIII ... IT ... TUTOII,. CIl1TEIII ... , 

TIIA'''ICI(EII POII'IIOIII 

I" N .... E 0' SE'InNC'NC .IUOcc:: o ""IT Ol"I:NIC. _YI: ... 1tI11 o '11i1T OI"ENI!. _YU'UII 
(up If) 5 yeen/ (up 10 1 '/Nfl 

o IECOND O"ENIE. _ ,.' ... 11111 o ICCONC O' .. 'NIIII:._ YEAII'" 
#up 10 10 /lMtsJ fup"'5~ 

o THIIIO O"'NII: "" ..... NI:NTL,. o SUIIEQUENT _VEAJttSI 
DEN.E!) O"ENIE 

15 DU" .. TIO'" 0' DtN''''L. #up 10 5 IWIII 
I OTHI:II CONDITIONa: 

A IT""'r.NC D .. T[ 

I r .. D ... c D ... TE 

" IE .. t".YI DEN'ED 

i: "'LL IENE,,"S ... IIE DENIE::> 

C IE~tCTtD I'NE'ITIII. A'IE OIUIIII:O AI ''''C:C:''''O Ir.LOW: 

" ADDIT'ON ... L INFOII .... TION. 

" IIESe'IS'O>II THE "'tll,OD 0' INEUO"ILITT '0111 ,a:O'"AL 8.N"'T, "'HICH WAS tMf'Ol'D 1'1' THI: COUIII'I' IN THI AIOVI ."I:III"'CI:C 
C ... SE 'I H'RIEIIY IUI.lloIDIO '011 THI: IIUSOH TH ... T: 

o OI'IENOANT " ... 1 'UCCElI'ULI.T CO""I.ZTCO A 0II1oHI ., .. ,UIIUTATION HOell ...... 

OOT .. a:!I!~/. 
. 

It II.G ..... TUIII AOIC TITut 0' AUTHOII'ZEO COU," o""C:1AL: 

20 COUIIT NA"IE, J 11. ftl.&II'Ho..I: ""-' ea." 

U .• ,."ICT ACOIIU', 

II C:ITV. 1 ••. ITAT€: 1&1 
lU'" COOl: 

OJJ' FOAM 3600/2 lSollDl 
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APPENDIX 2. (CONT'D) 

OJP Denial of Federal Benefits for Drug Offenders 

INSTRUCTIONS 

NOTE: If all the inform8tion requested in this form is 
included in court documents submitted with this form, 
complete only items 1 -10 and use this form a5 8 
transminal sheet attached to the aign8d court 
documents. This form may also be used to restore 
benefits 8nd 8S a rescission of the denial of benefits 
by using item 18. This form and appropriate court 
documents must be forw8rded to: 

U.S. Department of Justice 
OHice of Justice Programs 
Deni81 of Federal Benefits Project 
633 Indiana Avenue, N.W. 
Washington, D.C. 20531 

,. The name of the offender to be denied benefits, 
listing last, first, and middle names. 

2. Indicate sex of the offender to aid in identifi­
cation. 

3. Enter date on which 8 judge'! rendered sentence 
calling for the denial of Federal benefits. 

4. Other names used by the offender (aliases). 

5-
8. Last known 8ddress of the offender. (This should 

not be 8 prison or jail address.) 

9. Date of birth of the offender. 

10. Social Security Number of the offender. 

1 1. Case or document identification number of the 
court order or other document upon which the 
denial of Feder81 benefits is based. 

12. Federal or Stllte offense of which the offender is 
convicted. 

13. Terms of the sentence of the offender under 
Statute and other conditions. 

14. N8me of the judge sentencing thI offander to 
denial of Federal benefits. 

15. If denied, the duration of the denial of Federel 
benefits, including the starting date and the end­
ing date. 

16_ Indicate whether under 21 U.S.C. 83.1 all Federal 
benefits are to be denied or whither ulected 
benefits are to be denied, and apecify which 
benetiu are .. lectad. 

17. Additional Information: 
a. If known, list other identification numbers 
assigned to the offander by the Incarcerating 
State or local police department or FBI. 
b. Indicste whether the offender has been con­
victed of priC)( drug offense(s). ihe court may lub­
mit records of prior drug convictions. 
c. Indicate whether the offander wit! feceive drug 
treatment. Give the starting date and the comple­
tion date of the drug trestment. 

18. Indicate If benefits have been restored, or other 
rescissions. State tM date that eligibility for 
Federel benefits is restored by action of the court. 
(This item is to be completed only aher treatment 
has been completed and further action is taken 
by the court. I 

19. Signature of en cffic;'1 of the court. This may be 
the signature of the untencing judge If no other 
court order of dania I of benefits is ligned, or, It 
may be signed by another court offic;'1 authorrz· 
ed to supply information. 

20. Name of the court ialuin; the .. ntence. 

2 t. Indicate the phone number of the coun issuing the 
.. ntance. 

22· 
25. Addre" of the court ialuing the Hmence. 

Public ~g ~\t>iI ~ t:f irtt~iofI. AtiMated = -eo- ! rninut" per mponee. inCluding the bINI for ...... irI; ~'1$ • 
... rChir"IQ axillir"IQ cIfte sources. ;atI>ering lind !Mint~ the efta needed. 8nd completing end feW/wing 1:he C~ of Infomlllion. Send 
COI'MW<IU ~ ... ding ~ b<.lro.n ~. 01 any cu-~ of VIis colleetianl of Inf~, ~ IUggIoIDoni for f'IducInI/ ~ burdtn. 
to ~ OeMI 01 Flder,l ~ Project. OfficI of.N.nc. Pr~, U.S. o.C*tI'Mnt of Mtice, e331ndiana A ...... N.W .. Wtthin;ton. D.C. 
20531: rd to tl'Ie Public: UN ~ f'fojKt, "21-01". Offi¢e of 1nf0lTl'ltti0n 8nd ~ A!lm, Office of ~t 1Ind~, 
WnIWl;ton. D.C. 20503. 

., 
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APPEXDIX 3. CAUSE A.'XD TREATHENT CODES 

PARTIES EXCLUDED FROM 
PROCUREMENT PROGRAMS 

AA 
CAUSE 
De:ua' 0' J._:' Fe:Je:;; CO'llraClS by Co sentencang jUdge pursuant 
t:. Se::.:~ ;'3::" 0' tnf; Anl;·Oru:; Abuse Act of 1986 on the baSIS 

0 1 Z cO"'··=:·:·;"l:~: Ic' c Feoera: 0" Slale offense relalang 10 the 
d,s:r ... "I.!)r. :;. !):JsseSSI!):> of controllea s..'DSlances. 

TREATMENT 
l,Sle:: ::>!1'~=:'I~ 5"';;:' 'Ie: oe ISsued any conlraCl provloed DY an 
a;e..,::, c' :"'E un.le: S:ales or oy a:l;lroprialed funas ollhe 
Un,le:: S:cle~ S:;::o,lr;;::1S a .... aroed with appro:maled Federal 
1;",,:::5 s:;,,' c's: De oenlet: The DenIal sllal1temllnale on Ihe 
calC 5:>:) ... .,.. Fe's:l:'l~ ::onvlCled lor z tnird offense relal.ng 10 
d,~:.:.:::~ c' ::;":~:llte:: s:.!:ls:ances after tile eHect.ve cali! 01 
1:'1(; A:: ~-:c· ~ ::e:ue:: De:'le!:110 pe:ma:'lenlly. Tnere!ore. the 
te-::-.. :;a::::~ CC:: ::)' st.:::r, oen.aIS shal! tie IIstet: lIS "pe=nent'" 
(;:e:r." , 

BB 
CAUSE 
p",;:;";,,,t,;. oe-.,c :;' ;:41oe:3' ::ontracts by ~ unlen-"'"tng JUdge 
p,,:suc::: I:: Se::":l:'l 530' of tne Ant .. Drug Abuse Act of 1986 on 
Ihe :lc~:! of c ::) .... 1:;'OOlS) fo' 41 FeDeral or Slate offense 
re:atc,...; ~:: ';:tf =~s~· . .:::nl:m cr. poss,esslon of controlCed 
S:"-=>S~2~::es 

TREATMENT 
Listed ~rsons sohall not be i"ued conlracts or subconlracts as 
sP«ified by tile sentencing jud~ which are provided by lin 
agency oj the Unhed Stales or by IIP;lroprialed funds of the 
United Stales. ConlaCl the U.S. Departmenl 0: Justcc-:'s Denial 
of Federal Benel,ts ProJect liaison shown Under lhe heading 
"For Furttler Informallon" 10 lhe fronl at th,s issue to determine 
the extent 10 which tleneftts heve tleen den,ed. Tne dental shall 
lerrnir-.ale on the dale included in lhe ',sllng Persons convicted 
fo: II thltd offense relaling to dlstril;)lJ\lon 01 controlk!d 
substances atter Ihe effeClive date of toe Act snaU tie denied 
benef~ permanenlfy. Therefore. lne lerrml'al.on dall! for SUch 
denials :;hal! tie lisled lIS "permanent" (Perm.). 

NOTE 
A denla! of tlenefns uncle: SectIOn 5301 01 the Anti-Orug Abuse 
Act at 1gee does nol IOclude benelns relating to ionl:-term crug 
troatment prOQrerns for addictIOn for any person whO aedares 
himself an aedlCl. provides a reasonable bOdy of evieence to 
substanttale lhis declaration. and cubmits 10 II long-term 
,realment propram for addiction, or is cleeme:l to tie 
rehabilitated pursuant to rules established br the Sectetary of 
Health sod Human Services. The denial of b4!nefns may IIl$O be 
suspended on the o..sis of Ihe person '& participation or good 
faith eHort 10 participate in II supeMsed rehabilltallOn Pf'OI'Iram. 
Canlact the U.S. Department 01 Justice'a Dental of Federal 
Benefl\,s ProjeCl t.ai~n shown under tile hudlng ~For FUl1her 
Information" in tne front of this _ to writ)' any assertions 
t~t lhe cerual of benefItS does not apply. or has been waIVed 
or suspenaed on thIS oaSIS. 
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APPE:\DIX 3. CAUSE A"~D ~REATNE~T CODES 

PARTIES EXCLUDED FROM 
PROCUREMENT PROGRAMS 

AA 
CAUSE 
De:'ua 0' .<.1. .. Feoe:a' co:nra::ts by 6 sentencing JUdge pursuant 
to Se::::l~ 53::' of 111~ "nlo·Or .. o A:luse Act of ,gsa on Ine b~slS 
of a ::::',,":::::-·-.s: Ic' ~ Fe:le:al '0: Stale offense relating to Ine 
d,s:r:!).JI:!)r· c' :lOsseSSIO:l of controlled SLmSlances. 

nEATMENT 
llSte:: ~'S::J:lS s:;a!. n::: Ilf, rssuec an)' contract proVltled tI)' lin 
a~en:: C' ::'i€ !J ... ,te:: S:ales 01 b)' appropriated funds of tne 
Unrte:: S:.;:e~ S::;,;:;o,;ra::ts a ... a:oeo wilt! &,)pro!)naled Federal 
f:l"o~ s'Oa! c's: oe oe:'ilec TI1e denial shall termInate on the 
cale s::;:) ... .,.. =e'sons conv,cted for II thltd offe~ relating 10 

C,$1:::;':::::- r;! ::::;:rol'e: s=tances liter the effectIVe Ilate of 
tnf 1<:: s'O'" ~ oe:>'e:: bene!l~ pe:manemly. Tnerelore. the 
te":'T1I!l<':':" wa:1.' to' such aeRIals snal: be IlStec: as ·'pe:m.llnent" 
(Pe::: ; 

BB 
CAUSE 
FA"TI';:' oe-~a :;' Feoe:a' co!'ltracts by E senten:,tIV judge 
pu:.ua-.: t::. Se::t'O:' 53:)1 at tl11.' Arrt:'Orug Abuse Act 01 1988 on 
tn~ \)cs~ ot " ::o'lv.::t:::>nlsl fo' Il Fed(!ral Of State ohense 
felalrn~ !: ::U? :'S:!',~:,,11::m o~ DosseSStOn of controlled 
S:J~s:c",:::es 
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listed persons ~t\afl not be iuued conlracts 0' sut><:ontraru as 
~c:iftf!d by the centencing judge whlc:h are prOVIded by an 
agency of tl1e United States or by !I.Ilproprialed fund$ of the 
United States. Contact Ihe U.S. Department of Jtnlice', Derulll 
of Federal Benefds Project liaison ~hOwn under the heading 
"For Funher Informallon" on the front 01 this issue to determine 
the eKtent to whiCh benefits have been den.ed. The den.al shall 
terrntnate on tne date Included in the hstlng Persons c:tInvicted 
for a third offense relating 10 dIStribution of c:ontroUed 
substanc:es after the effect.ve date of the Act r;haU be denied 
beneflls permaFlenUy, Tl;erefore, the termInatIOn date for suc:h 
denials Shall t>e liSled as ~permanerrt" (perm.). 

NOTE 
" denIal 0: benefItS under SeCtIOn 5301 of tl\e AnI .. Orug Abuse 
Act of 198e does not mclude benefits relatmg Itl long-term drug 
trealmenl programs for addIctIOn for any person who deetares 
himself an addICt. provides a reasonable bOdy of ev1de • .ce to 
wtlstanUate this declaration. and submits to .. long-term 
trealment prOQram for addiction, or is deemed to be 
rel\abiliuted pur&Uarrt to rules e~ablistled by tne s.c..IIIIY of 
Health and Human Setvice$. The denial of benefits IMy also be 
~ on the basis of the person's participation or good 
faith effort to participate in a supeMSed ret.abilitation pmgram. 
Contact the U,S, Departmenl of Julitic:e', Den<41 of Federal 
BeFlefltS Project liaison mown under the heading "For Further 
Infartnation" in the front of this issue to lferity any usertions 
that the denial of benefItS does not lIPPI),. or flu been wa!\'8d 
Of suspended on 1111l; basis. 

.. -.. ;-
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INTRODUCTION 
TO 

SELECTED STATE OF DRIVER'S AND PROFESSIONAL 
LICENSE SUSPENSION LAWS 

With the threat of incarceration for many drug offenders proving 
impractical and undesirable, meaningful sanctions are essential to society's 
efforts to reduce the demand for illegal drugs. For years states have revoked 
or suspended the driver's licenses of individuals convicted of driving while 
intoxicated or under the influence of alcohol. The intent of these laws is to 
increase traffic safety through a reduction in alcohol related accidents. 
Several studies indicate the laws have had the desired impact. A 1977 
California study found that drivers with a mandated loss of license had fewer 
reckless driving convictions, minor traffic violations and car accidents. 
Researchers in Alabama concluded that mandatory revocation was the 
controlling factor in reducing alcohol related accidents. (See Appendix). 

Thirty jurisdictions now employ a similar concept in the war on drugs. 
They revoke or suspend the driver's license of an individual upon conviction 
of a controlled substance offense. These statutes can help deter casual drug 
use by holding users accountable for their drug involvement. Someone whose 
professional or private life depends on the use of a motor vehicle may be 
unwil1ing or unable to risk the loss of driving privileges for an occasional high. 
The risk for minors is even greater in states such as Maine, Massachusetts, 
and New Jersey, which also defer the initial granting of a license for juvenile 
drug offenders. 

The National Drug Control Strategy strongly recommends revocation or 
suspension of driver's licenses as an effective user sanction. Federal law 
provides an additional incentive for states to heed this recommendation. 
Failure to mandate a six month suspension of driving privileges for convicted 
drug offenders by October 1, 1993 results in a five percent reduction of a 
state's allotment of federal highway funds. The reduction increases to ten 
percent on October 1, 1995. 

States such as Georgia and Indiana also include suspension of revocation 
of professional licenses in their array of user sanctions. The right to practice 
law or medicine, teach, or practice a trade is terminated or suspended, upon 
conviction of a drug offense. Reinstatement is conditioned on successful 
rehabilitation or completion of a drug treatment program. 
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This section looks at how some states tailor their controlled substance 
and driver's license laws to hold drug users accountable: CALIFORNIA, 
GEORGIA, INDIANA, ILLINOIS, and NEW JERSEY. Also reviewed are the 
GEORGIA and INDIANA provisions affecting professional licenses or certificates. 

The war on drugs cannot be won alone by soldiers in the jungles 
of South America or police officers in the alleys of our cities, 
or lab technicians in the health departments of our businesses. 
Skinnishes can be fought there, but the war must be won in the 
consciences, the attitude, the character of Americans as a people. 
So long as we tolerate drugs, think they are sophisticated or 
mildly risque, we will never rid ourselves of this national albatross. 
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SUMMARY OF STATE LICENSE 
SUSPENSION LA'VS 

"An effective way to hold people accountable for involvement in illegal drug 
transactions is to suspend their driver's licenses for a specified period of time . ... " 

ALASKA 
ARKANSAS 
CALIFORNIA 
ILLINOIS 
KENTUCKY 
LOUISIANA 

State Drug Control Status Report 
November, 1990 

SUSPENSION OF DRIVER'S LICENSES 

MAINE 
MASSACHUSETTS 
MISSISSIPPI 
MISSOURI 
MONTANA 
OHIO 

OREGON 
SOUTH CAROLINA 
SOUTH DAKOTA 
WISCONSIN 
WYOMING 

"Another method to hold users accountable is to give sentencing judges the authority 
to temporarily suspend the state professional licenses of those convicted of a drug 
offense ... " 

State Drug Control Status Report 
November, 1990 

SUSPENSION OF PROFESSIONAL LICENSES 

IOWA 
MARYLAND 
MICHIGAN 

MINNESOTA 
NEBRASKA 

NEfVYORK 
RHODE ISLAND 

" ... [Tihe threatened loss of a license is enough to induce heavy drug users to seek and 
complete a drug treatment program ... " 

State Drug Control Status Report 
November, 1990 

SUSPENSION OF DRIVER'S ANl1 PROFESSIONAL LICENSES 

COLORADO 
DELAWARE 
FLORIDA 
GEORGIA 

INDIANA 
NEVADA 
OKLA1[OMA 
PENNSYLVANIA 

TENNESSEE 
UTAH 
VIRGIIVlA 
WASH1!NGTON 
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(a) 

(b) 

(c) 

(a) 

(b) 

CALIFORNIA 

Detailed Summary 
of 

Cal. Veh. Code. § 13202, 13202.5 (Deering Supp. 1~::,.~, 1991). 

§ 13202. Controlled substance offenses. 

A court may suspend or order the revocation of the privilege of a person to operate 
a motor vehicle upon the conviction of a controlled substance offense as defined 
in the Health and Safety code when the vehicle was involved in, or incidental to, 
the commission of the offense. 

A court shall order the revocation of the privilege of any person to operate a motor 
vehicle upon conviction of § 11350, 11351, 11352, 11353, 11357, 11359, 11360, 
or 11361 of the Health and Safety Code when a vehicle was involved in, or 
incidental to, the commission of the offense. 

The court determines the period of suspension or revocation. However, the period 
shall not exceed three years from the date of conviction. 

§ 13202.5. Conviction of person under 18 for offenses 
involving alcohol or marijuana. 

The court shall suspend a person's driving privilege, or delay issuing the privilege, 
one year for each conviction of an offense committed while the person was 13 
years or older, but less than 21 years. 

The court may modify the order imposing the delay if no further conviction occurs 
in a 12 month period after the conviction. 

For each successive offense, the court shall extend the period of suspension or delay an 
additional year. 

Conviction includes findings in juvenile proceedings. 

(b) When the court suspends driving privileges, the court in which the conviction 
occurred shall require the person to surrender all driver's licenses. Within ten days 
following the conviction, the court shall transmit the certified abstract of the 
conviction and the licenses to the department. 

(c) (1) 

(2) 

Upon petition by the affected person, a court may modify the order of 
suspension or delay and impose restrictions on the person's driving 
privileges based on a critical need to drive. 

"Critical need to drive" means circumstances which are required to be 
shown for a junior permit. 
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(3) The restriction is effective for the balance of the period of suspension or 
restriction. The court shall notify the department within ten days of the 
modification order. 

(d) This section applies to violations involving controlled substances or alcohol in 
Article 7 of Chapter 9 of Division 2 of, and Sections 25658, 25661, and 25662 of, 
the Business and Professions Code, Division 10 of the Health and Safety Code, 
Section 191.5, paragraph (3) of subdivision (c) of Section 192, subdivision (c) or 
(d) of Section 192.5, and subdivision (f) of Section 647 of the Penal Code, Section 
23103 when subject to Section 23103.5, Section 23140, and Article 2 (commencing 
with Section 23152) of Chapter 12 of Division 11 of this code. 

(e) Suspension, restriction, or delay of driving privileges shall be in addition to other 
penalties. 
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mandatory a, revocation by the department. suspend the privilege of the 
person to operate a molar vehicle for a period of not to exceed 30 days. 
Ama.dcd Slats 198. ch 276 § 2. 

Ardc .. dmc"t.; 
\984 Am~dmc"t: Substituled -n •• y"' for -~h~lI- .ftC(' "'Scclio .. 22H8. Ihe coun-. 

§ 13201. Enumerated misdemeanors 
A court may suspend the privilege of any person to operate a motor vehicle, 
for a period not exceeding six months, upon conviction of any of the 
following offenses~ 
(a) Failure of the driver of a vehicle involved in an accident to stop or 
otherwise comply with the provisions of Section 20002. . 
(b) Reckless driving proximately causing bodily injury to any pernon under 
Section 23104. 
(c) Failure of the driver of a vehicle to stop at a railway grade crossing as 
required by Section 22452. ' 
(d) Evading a peace officer in violation of Section 2800.1, 2800.2, or 2800.3. 
Amc:nd<:d Su.ts 1985 ch 504 sec ". ctrc:ctivc August 22. 1988. 

~ 

1988 ~(: Add<:d S"oibd (<1): 

§ 13202. Controlled su.bstance offenSes 
(a) A court may suspend or order that the department revoke in wmch c:aSe 
the department shall revoke the privilege of any person to operate a ~<?tor 
vehicle upon conviction of any offense related to controlled suQstanccs' as 
defined in Division 10 (commencing with Section 11000) of the Health and 
Safety Code when the USe of a motor vehicle was involved in. or incidentai 
to, the commission of the offense. . 
(b) A court sbaU order that the d~artment revoke and the departIp.ent shan 
revoke the pnvilege of any person., to operate a motor vehicle upon convic­
tion of a violation of Section 11350, 11351, U352, il353. 11357, 11359#, 
11360. or 11361 of the Health and Safety Cod~ when a motor vehicle was 
!nvolved in, or incidental to, the commission of such offense. 
(c) The period of time for sUspension or the period after revoc;ation during 
which the petSOf:!. may not apply for, a Ilcense shall be determined by the 
court, but in no event shall such period exceed three years from the date of 
conviction. . " 
Amoldcd SWs 1984 ch ~63S § 93. 

&nea.dm.c:tttl:: , • 
1984 ~ Substituted "oC:'cmc rclatod to ClOO.uoUcd Rlbst.ancx-:o" (or "a.uo:otic CIOCltrotIed sub-
Staoo:: o€cnsc" i%l subd (a). . 
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· (c) '1\ AftI!r ·~:~·h~(~ea""~'''Older:!iilspendiIii or'liebying"dliYiul:-Pri~ .P~tW1t to 
Stl~ion (a), the COiijt. ~ petitiOn bf the ~n. affeCted, lMy review ~~ ordef' and may imt>C*. 
restrictions OIl the· person'. PJ::i9!Iege fo. tir.iv~ based upon • abowing of • critieal need to dr!ve. 
~ usea 'm ·ihlS·I'eetioD;~ditiCa1 ~ itrive"' _drcumsuinces wlUclt are required to 

_ be Jili!iwn tor the muanee:Or iL i@Ol" permit pursuant~D 125m. . ~ . -. :~ 0 

· ··the~:.!a1l-Pim~tn,eH~·fcX' fh\ ~ of the Period ~f~~Pe"ns~or ~~ 
ill ~ .ec6cm.·f!fbe cOtizt..aanliotif7;tbe~ of any modification 1ritbin 10 dart of the order 
of mOdifiea.tiocl;:.~. .'. '. • ., . . .' . ." 

· ~~ 'This ~ applM:s 10 ~btions inyoMng controlled substances or ~1co!Jol contained in the· 
followiDg pc:oriaioos: . .. " - . . .' 

ill Article 'I (~ With ~ 4211) of Chapter 9 'of Division 2 of, aria Sections 25658, 
256S8..6, '2S661,"aod 25662'Of" theSusiDess''Ud Profe:aaions Code ~ .!;.'!- .. . 

I<YI DivisiO~:101 i~ i>:"-i.~. ~~with·~~iiOOOj Yik Health Wi Sd~fy -~ .. • e. .' 
.l::l.. "_ .••. ~.., ._ ...•• -, .. ' . i?~. " . _ 
@ Section 191.5.,pangrapb.(8) of subdivision (e) of Section 192, subdivision (c) or (d) of Seetioo 

192.5, arA lubcfn:iaion (t) qf Seetion 647 of the Penal Code e • e: • • 

{~~ Section 23108 wileD sub~ to Section 2lU03.6~n 231"0, and .Article 2 (commencing with 
SectiOn 23152) of Oi&Ptiir 12 DiViSiOn 11 of thiS e. 

(e) Suspension, restrietion,. or deJay of driviDg priVIleges pursuant to this RCtion shall be in 
addition to any penalty imposed upon conviction of any violation IlpeOf"ied in lIubdivision (d). 

(Amended by Stata.1988, e.. 1254, § 8; Stats.l990, Co 1696 (8.8.1756), f 8j Stats.I990, Co 1697 
<8.8.2635), § .c.) 

Ack!fflon$ Of" char~ ~ed by undet1tne; ~tJons by a.sterfak. • • • 

• 

-. 

• 



• 

• 

• 

GEORGIA 

Detailed Summary 
of 

H.B. 123 (1991), amending Ga. Code Ann. § 40-5-75 (Supp. 1990). Sl!s.pension of licenses 
by operation of law~ for conviction of possession of controJled 

(a) 

substances or marijuana. 

The driver's license of any person convicted of possession of a controlled 
substance or marijuana shall by operation of law be suspended: 

(1) 110t less than 180 days upon the first conviction if there has bee~l no 
arrest, conviction of or plea of nolo contendere to such offense 
within the previous five years. 

After 180 days, the license shall be reinstated only if the person 
submits proof of completion of the assessment component and either 
the education intervention component or the intensive intervention 
component of a nUl alcohol or dmg use risk reduction program 
by the Department of Human Resources and pays a restoration fee 
of $35.00 or $25.00 to the Department of Public Safety. A plea 
of nolo contendere to a charge of possession of marijuana or a 
controlled substance, except as provided in (c) shall constitute a 
conviction. 

(2) for three years upon the second conviction within five years. After 
one year from the date of conviction, the person may apply for 
reinstatement of the driver's license by submitting proof of 
completion of the intensive intervention component of a DUl 
alcohol or drug use risk reduction program by the Department of 
Human Resources and paying a restoration fee of $35.00 or $25.00 
to the Department of Public Safety. A plea of nolo contendere and 
all previous pleas of nolo contendere within the five year period 
of time shall constitute a conviction; and 

(3) for five years upon the third conviction within five years. At the 
end of two years, the person may apply for a three-year driving 
pennit upon compliance with 
the following conditions: 

(A) The person has not been convicted of or pleaded nolo 
contendere to any drug related offense for a period 
of two years immediately preceding the penuit 
application; 

(B) The person submits proof of completion of a licensed 
drug treatment program. The proof shall be submited 
within two years of the license suspension prior to 
issuance of the penuit. The offender shall pay for 
the drug-treatment program aud a permit fee of 
$25.00 to the Department of Public Safety; 

(C) The person submits proof of financial 
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(C) The person submits proof of financial • 
responsibility; and 

(D) Refusal to issue the permit would cause extreme 
hardship. Extreme hardship means that the applicant 
cannot reasonably obtain other transportation and 
would be prohibited from: 
(i) going to his place of employment or 

performing normal occupational duties; 
(ii) receiving scheduled medical care or obtaining 

prescription drugs; 
(iii) attending a college or school at which he is 

regularly enrolled as a student; or 
(iv) attending regularly scheduled sessions or 

meetings of drug abuse support organizations. 

(b) Whenever a person is convicted of possession of a controlled substance or 
marijuana, the court shall require the person to surrender all driver's licenses. The 
court shall forward the licenses and a copy of its order to the Department of Public 
Safety within ten days after the conviction. The periods of suspension shall begin 
on the date of conviction for the offense resulting in such suspension. 

However, effective January 1, 1992, if the person has no license or a suspended 
license at the time of the conviction, the suspension periods under this code shall 
not commence until the person applies for the issuance or reinstatement of a 
driver's license. • 

(c) 

(d) 

64 

(1) The decision to accept a plea of nolo contendere to a misdemeanor charge 
of unlawful possession of less than one ounce of marijuana shall be a the 
sole discretion of the judge. If a plea of nolo contendere is accepted, the 
judge shall order the defendant to attend and complete the assessment and 
education/intervention component of a first offender alcohol or DUI risk 
reduction program. The order shall require the defendant to complete the 
program with 120 days and to submit evidence of the completion to the 
Department of Public Safety. The judge shall notify the defendant that if 
he fails to complete the program by the specified date, the driver's license 
shall be suspended by operation of law. Tne record of the disposition of 
the case shall be forwarded to the Department of Public Safety. 

(2) If a plea of nolo contendere is accepted; the defendant's driver's license has 
not been suspended; and the defendant has not been convicted of or has not 
had a plea of nolo contendere accepted to a violation of this section within 
the previous five years, the court shall, subject a paragraph (1), return the 
driver's license to the person. Otherwise, the license shall be forwarded to 
the Department of Public Safety. 

A license reinstatement application shall be accompanied by proof of completion 
of the required components of a DUI alcohol or drug use risk reduction program 
and a restoration fee of $35.00 or $25.00. Application for a three year driving 
permit under paragraph (3) of (a) shall be accompanied by proof of completion of 
an approved residential drug treatment program and a pennit fee of $25.00. 
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(e) Not withstanding any other provision, any person whose license is suspended 
pursuant to this section shall not be eligible for early reinstatement of his license 
and a limited driving permit. The person's license shall only be reinstated as 
provided in this section. 

(f) Except as provided in (a), it is unlawful for any person to operate any motor 
vehicle after the person's license has been suspended pursuant to this section if the 
person has not thereafter obtained a valid license. Any person who is convicted 
of operating a motor vehicle before reinstatement of the person's license or 
issuance of a three year driving permit shall be fined not less than $750.00 nor 
more than $5,000.00 or imprisoned in the penitentiary for not more than 12 
months, or both. 

(g) An adjudication of a minor child as a delinquent child or an unruly child for 
possession of marijuana or a controlled substance shall be deemed a conviction. 

(h) Licensed 16 year old drivers who are adjudicated in juvenile court may complete 
an assessment component and an education/intervention component or intensive 
intervention component of a nUl alcohol or drug use risk reduction program by 
the Department of Human Resources . 
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A BILL TO BE ENTITLED 

AN ACT 

To amend Chapter 5 of Title 40 of the Official Code 

of Georgia Annotated, relating to drivers' licenses, so as 

to provide for the suspension or revocation of the drivers' 

licenses of persons convicted of misdemeano'r possession of 

marijuana; to provide for reporting of suspensions to the 

Department of Public Safety; to provide for the time of 

commencement of such suspensions or revocations; to provide 

for the periods of suspension or revocation; to provide 

conditions for reinstatement or return of licenses; to 

provide for probationary licenses; to provide for all 

~~lat.-ed -mat.ters; -to .provide for an effective date; to repeal 

conflicting laws; and for other purposes. 

BE IT ENACTED BY THE GENERAL ASSBMBLY OF GEORGIA: 

Section 1. Chapter·5 of Title 40 of the Official 

Code of Georgia Annotated, relating to drivers' licenses, is 

amended by striking Code Section 40-5-75, relating to 

suspension of drivers' licenses for possession of controlled 

substances or marijuana, in its entirety and inserting in 

lieu thereof a new Code Section 40-5-75 to read as follows: 

"40-5-75. (a) The driver's license of any person 

convicted of possession of a controlled substance or 

marijuana in violation of subsection (b) of Code Section 

16-13-2 or subsection (a) or (j) of Code Section 

16-13-30 shall by operation of law be suspended and such 

suspension shall be subject to the follo\dng terms and 

conditions: 
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(1) Upon the (il'st conviction ot lIny 6UCn 

offense, with no al"J~'est and conviction of and no 

plea of nolo conLendere accepted to such offense 

within the previous five years, as measured from 

the dates of previous arrests for which convictions 

were obtained to the date of the current arrest for 

which a conviction is obtained, the period of 

suspension shall be for not less than !~Q 180 days. 

At the end of l~Q ISO days, the person may apply to 

the Department of Public Safety for reinstatement 

of his driver'S license, Such license shall be 

reinstated only if the person submits proof of 

completion of a-eeEt~£~ea the assessment component 

and either the education/intervention component or 

the intensive intervention component of a DUl 

alcohol or drug use risk reduction program as 

prescribed by the Department of Human Resources and 

pays to the Department of Public Safety a 

restoration fee of $35.00 or $25.00 ~e--~he 

gepaE~meR~-ef-P~Blie-6a£e~y when such reinstatement 

is processed by mail. For purposes of this 

paragraph, a plea of nolo contendere by a person to 

a charge o~ possession of marijuana or a controlled 

substance in viol,ation of subsection (b) of Code 

Section 16-13-2 or subsection (a) or (j) of Code 

Section 16-13-30 shall, except as provided in 

subsection (C) of thi~ Code section, constitute a 

conviction; 

(2) Upon the second conviction of any such 

offense within five years, as measured from the 

dates of previous arrests for which convictigns 

were obtained to the date of the current arrest for 

which a conviction is obtained, the period of 

suspension shall be for three years, provided that 
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after one year from the date of the conviction the 

person may apply to the Department of Public Safety 

for reinstatement of his driver's license by 

submitting proof of completion of a-eeE~iiieQ the 

intensive intervention component of a DUI alcohol 

gr drug use risk reduction erogram as prescribed by 

the Department of Human Resources and paying to the 

Depar~~ent of Public Safety a restoration fee of 

$35.00 or $25.00 ~e-~Re-gepaEeffieRe-e~-P~b±ie-Saieey 

when such reinstatement is processed by mail. For 

purposes of this paragraph, a plea of nolo 

contendp.~e and all previous pleas of nolo 

contendere within such five-year period of time 

shall constitute a conviction; and 

(3) Upon the third conviction of any such 

offense within five years, as measured from the 

dates of previous arrests for which convictions 

were obtained to the date of the current arrest for 

which a conviction is obtained, such person's 

license shall be suspended for a period of five 

years. At the end of two years, the person may 

apply to the Department of Public Safety for a 

three-year driving permit upon compliance with the 
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following.conditipns: 109 

(A) Such person has not been convicted 

or pleaded nolo contendere to any drug related 

offense, 

influence, 

includ:ing 

for a 

driving 

period 

under the 

of two years 

immediately preceding the~Eplication for such 

permit; 

(B) Such person submits proof of 

completion of a licensed drug-treatment 

program. Such proof shall be submitted within 

two years of the license suspension and prior 
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to the issuance of the permit. Such licensed 

drug-treatment program shall be paid for by 

the offender. The offender must pay a permit 

fee of $25.00 to the Department of Public 

Safety; 

(C) Such person submits proof of 

financial responsibility as provided in 

Chapter 9 of this title; and 

(D) Refusal to issue such permit would 

cause extreme hardship to the applicant. For 

the purposes of this subparagraph, the term 

'extreme hardship' means that the applicant 

cannot reasonably obtain other transportation, 

and, therefore, the 

prohibited from: 

(i) Going 

employment or 

applicant 

to his 

performing 

would be 

place of 

the 'normal 

duties of his occupation; 

(il) Receiving scheduled medical 

care or obtaining prescription d~ugs; 

(iii) Attending a col~ege or 'school 

at which he is regularly ~·nro.lled as a 

student; or 

(iv) Attending regularly scheduled 

sessions or meetings 
t 

of support 

organizations for persons Wh~ " have 

addiction or ,abuse problems related to 

alcohol or other dx:;ugs, which 

organizations are recognized by the 

commissioner. 

(b) Whenever a person is convicted of possession 

of a controlled substance or marijuana in violation of 

subsection (b) of Code Section 16-13-2 or subsection (a) 

or (j) of Code Section 16-13-30, the court in which such 
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conviction is had shall require the surrender to it of 

any driver's license then held by 1. he person so 

convicted and the court shall thereupon forward such 

license and a copy o( its order to the Department of 

Public Safety within ten days after the conviction. The 

periods of suspension provided for in this Code section 

shall begin on the date of such person's conviction for 

the offense resulting in such suspensionT ( provided, 

however, that, effective Jaryuary le 1992, if, at the 

time of conviction of unlawful possession of a 

controlled substance or marijuana, the person does not 

have a driv~r's license or the 'person's driver's license 

has been previously suspended, the periods of suspension 

specified by this Code section shall not commence until 

the person applies for the issuance or reinstatem~nt of 

.a-.dr.i...l{~r'.s license. 

(c) (1) The decision to accept a plea of nolo 

contendere to a misdemeanor charge of unlawful 

possession of less than one ounce of marijuana 

shall be at the sole discretion of the judgeT--BH~T 

iE-.~6HeR-·-fl~ea-i6-aeeeflt:eEl.T-t:Re-~eRaa:t:ie6-6~t:-EeJ:t:a 

~R-flaJ:a§J:aflR-f;t-e€-eHB6eet:ieR--fat--eE--t:Rie--eeEl.e 

6eet:ieR--6Ra±~--Be--impe6eEl.. If a plea of nolo 

contendere is accepted 

subsection, the judge shall, 

disposition of the case, 

as 

as 

provided 

a part 

in this 

of the 

order the defeqdant to 

attend and comprete the assessment and 

eEl.ueat:ieRal~iRt:eJ:veRt:ieR------------------eemfleReRt: 

education/intervention components of t:ae E First 

Offender DUI ~A~1~c~o~h~0~1~0~=~~D~r~u~g~~u~s=e Risk Reduction 

Program. The order shall stipulate that the 

defenda.nt shall complete such program within 120 

days and that the defendant shall submit evidence 

of such completion to the Department of Public 
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safety. 'l'he judge shall. also notify t-he qfi!fendant 

that, if he fails t.o complete such pro,grar(l by the 

date specified in the court's order,'hls d.river's 

license shall be suspended, by operation of law, as 

provided in this Code section. ,The, record' of the 

disposition of the case shall be forwar~ed to the 

Department of Public Safety. 

(2) 1 f a plea of nq10 contendere'; is accepted 
, , 

and the defendant's driver's license has not been 

suspended under any other pr~vision 'of this Code 

and if the defendant has not been convicted ,of or ., ';,. 

has not had a plea of nolo ,contend~re ',ac,cepted to a ,. '. . . . . 
charge of violating this Cod~ ,secti~~' within the 

• ~, !'. . 

previous five years, the' coux;t ,sharI, '~ubject to 

paragraph ( 1) of this sti~section,"": 'ret~~n, the 

driver's license to the pe:rs~mi ot:!le~~::;~f such 
~ • &I ... 

driver's license shall be " forward~d·-:· to the 

Department of Public Satety. 
" .' 
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(d) Application for reinstatern~~~. ::of~ ~:iver~s 192 
. '. . ";". "i: . . ... ~ :., ':. .' . ---: ... ~ 

license under paragraph (1) or (2) ".of 's'{ip,s!it'"ot_ion;'(a'): :of 193 

• 

...... " t '<; • ' • • • 

this Code section shall b~ m~de .on' s~~,:~:o~~ :as the·.:'~ '.194 • 

commissioner may prescribe an? shal1:b,e.: ·a~c.;.~!!,p~nied bY",:': 
proof of completion of the ~~~U'ir~~' .e~iR~~~~~;;;~~e~~ents'::·.1951 

• . .. .' ".: ";, .. ,,", t • :~ •.. : .. ': • .:. 
of a our alcohol or drug .use r~~!<- ·.re!ducti~n ~·P.f8~~~. and· '. 197 

a restoration fee of $35. 00 o~ $'25,. 00 .~~-.~~e-~9~,~~~~efl~ .:. 199 

e~-Puelie-Sa£e~y when such r~Jhstaternent i~ prqc~ssed by 
, .... 

mail. Application for a thr~~-y~a~'driv~~~, pe~it'und~r 
... _ r. .,.!_ 

paragraph (3) of subsect~on. .<i> ~f' ,:this.··; Code .: sec~io~ 

shall be made on such 

prescribe and shall be 

fOrQl, as .i:.q~ . ;. ( ... 

ac;coil!p~~ied. 
qo~issio~er may' 

by proof, . of 

completion of an approved re~~den~ial drug treatment 

program and a fee of $25.00 fQr s~~h ~~rrn~~ •. 

(e) Notwithstanding any ot,her, ·.PI;oyi~ion· of this 
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person whose license is suspended pursuant to this Code 208 

section shall not ue eligible for early reinstatement of 

his license and shall not be eligible for a limited 

driving permit, bUl such person's license shall aRly be 

reinstated only as provided in this Code section. 

(f) Except as provided in subsection (al of this 
" 

Code section, it shall be unlawful for any person to 

operate any motor vehicle in this state after such 

person's license has been suspended pursuant to this 

Code section if such person has not thereafter obtained 

a valid license. Any person who is convicted of 

operating ~ motor vehicle before the department has 

reinstated such person's license or issued such person a 

three-year driving permit shall be punished by a fine of 

not less than $750.00 nor more than $5,000.00 or by 

imprisonment in the penitentiary for not more than 12 

months, or both. 

(g) Notwithstanding the provisions of Code Section 

15-11-38r and except as provided in subsection (e) of 

this Code section, an adjudication of a minor child as a 

delinquent child or an unruly child for possession of 

marijuana or a controlled substance in violation of 

subsection (b) of Code Section 16-13-2 or subsection (al 

or (j) of Code Section 16-13-30 shall be deemed a 

conviction for purposes of this Code section. 

(h) Notwithstanding the provisions of subsection 

(a) of this Code section, licensed drivers who are 16 

years of age who are adjudicated in a juvenile court 

pursuant to this Code section may, at their option, 

complete an asseSSment component and an 

education/intervention component or intensive 

intervention component of a our alcohol or drug use risk 

reduction program operated by or under contract with the 
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juvenile court in lieu of a program as p~escribed by the 

Department of Human Resources." 

Section 2. This Act shall become effective upon 

its approval by the Governor or upon its becoming law 

without such approval. 

Section 3. All laws and parts of laws in conflict 

with this Act are repealed. 
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GEORGIA 

Detailed Summary 
of 

Ga. Code Ann. § 16-13-110 to 16-13-114 (Supp. 1990). Sanctions 
Against licensed Persons for Offenses Involving Controlled 

Substances or Marijuana. 

16-13-110. Definitions. 

(1) Controlled substance - controlled substance as defined in § 16-13-21. 

(2) Convicted or conviction - a final conviction, a plea of guilty or nolo 
contendere, or affording of first offender treatment. 

(3) Licensed individual - an individual to whom the state government has 
issued a license, permit, registration, certification, or other authorization to 
conduct a licensed occupation. 

(4) 

(5) 

Licensed occupation - an occupation, profession, business, trade, or 
commercial activity which requires a state government license or 
other authorization . 

Licensing authority - an entity of state government which issues a license 
or other authorization. 

(6) Marijuana - marijuana as defined in § 16-13-21. 

(b) Law shall constitute a licensed occupation. 

§ 16-13-111. Notification of conviction of licensed individual 
to licensing authority; reinstatement of licensing 

imposition of more stringent sanctions. 

(a) A licensee shall notify the appropriate authority within ten days of following a 
conviction for the manufacture, distribution, trafficking, sale, or possession of a 
controlled substance or marijuana. 

(b) Upon being notified of a conviction, the appropriate authority shall suspend or 
revoke the license or other authorization of such .individual: 

(1) The period of suspension for a first conviction shall be for not less 
than three months. However, in the case of a misdemeanor the 
licensing authority may impose a lesser sanction or no sanction. 

(2) Revocation of a license or other authorization is mandatory for a 
second or subsequent conviction. 
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(c) Failure to notify the appropriate authority of a conviction as required in (a) is 
grounds for revocation of a license or other authorization. 

(d) A licensee sanctioned under (b) or (c) may be entitled to reinstatement of his or 
her license or other authorization upon successful completion of a drug abuse 
treatment and education program. 

(e) Suspension or revocation are minimum sanctions and this section shall not prohibit 
implementation of additional or more stringent sanctions. 

§ 16-13-112. Applicability of administrative procedures. 

Administrative procedures shall be governed by the appropriate provisions applicable to 
each licensing authority. 

§ 16-13-113. Article as supplement to power of licensing authority. 

Provisions of this article are supplemental to and shall not prohibit other sanctions for a 
particular licensing authority. 

16-13-114. Period of applicability of ar'iicJe. 

This article applies only with respect to criminal offenses committed on or after July 1, 
1990. However nothing shall prevent any licensing authority from implementing sanctions 
additional to or in lieu of those in this article with respect to offense committed prior to 
July 1, 1990. 
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((j- t:~-l [() C()NTROI.I.El) SUBSTANCES lG-l3-ll0 

(c) All}' pen,oll who distt'ihutes (II' posse$ses with Ihe intent to disll'ib­
ule (0 ;IIIY persoll lIndel' IH yeal's of age ally anaholic sl.el'oid for any usc 
in hlllll;tIlS utllel' than the,tl'e;ltlllen( of disease pUn,u;!nl to the onlel" of;1 
pl'actilionel' shall be punished by illlPl'isOllmcnl rOl' not less than onc 
yeal' (lOI' IIl<U'C than six ycars or by a fine not to exceed $10.000,00, 01' 

hoth, (Code 19~:~, § 79A-9907. cn;lcted by Ga, L, 19<i7. p, 290. § 1; Ca, 
L. I HH~). p, 2~B. § 2,) 

The 1989 amendment. cflcctivc Marcil 
30. 19H9. de!'ign:ltcd the existing provi­
sions :\s subscction (:,). substituted WExccpt 
as provided ill subsection!' (1)) and (c) of 
this Cude section. any" for -Any- in sub-

section (:1). :lIId :Idded !'uhsectiolls (h) and 
(c), 

Law reviews. - For notc (III 1989 
amcndmcnllO this Codc secli(lll. see (i Ga, 
St, U,L Rev, 204 (1989), 

ARTICLE 5 

SANCTlONS AGAINST LICENSED PERSONS FOR OFFENSES 
INVOLVING CONTROLLED SUBSTANCES OR MARIJUANA 

Effective date. - This article became 
effcctive Ju[y 1. 1990, 

16-13-110. Definitions. 

(a) As used in this article, the term: 

(1) "Controlled substance" means any drug, substance, or immedi­
ate precursor included in the definition of the term "controlled sub­
stance" in paragraph (4) of Code Section 16-13-21-

(2) "Convicted" or "conviction" refers to a fimlll conviction in a c;;ourt 
of competent jurisdiction, or the acceptance of a plea of guilty or nolo 
contendere or affording of first offender treatment by a court of 
competent jurisdiction. 

(3) "Licensed individual" means any individual to whom any de­
partment, agency, board, bureau. or other entity of state government 
has issued any license, permit, registration. certification, or other au­
thorization to conduct a licensed occupation. 

(4) "Licensed occupation" means any occupation~ profession, busi­
ness, trade, or other commercial activity which requires for its lawful 
conduct the issuance to an individual of any license, pennit, registra­
tion, certification, or other authorization by any department, agency. 
board, bureau, or other entity of state government. 

(5) "Licensing authority"· means any department, agency, board, 
bureau, or other entity of state government which issues to individuals 
any license. permit, registration, certification. or other authorization 

'to conduct a licensed occupation. 
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16-13-111 CRIMES ""NI, OFFENSFS 16-1:)-111 

(G) "M<Il·~jllalla" lIIeans :lIIy suhswl\(:e induded ill tilt: ddillit.ioll or 
the tentt "1I\:u·ijtl:lIl:\" ill p;u·ag-raph (l(i) of Code Sectioll \(;-1 :Vl:. 

(h) Without limit.illg- the g-elle,·ality of the pmvisiolls or suhset:tioll (a) 
of this Code section, the practice of law shall constitute a licensed oCcu­
patioll fm- PUl"()()ses of this al·tide and tlte Supreme COlin of GC()I·g-ia 
shall he the liccnsing :!lIt.hol·it.y ()I" the practice of law. (Code 19R I, 
§ 16-13-110, cnactcd by (;:1. L. 1990, p_ 2009. § L) 

16-13-1l1. Notification of conviction of licensed individual to licens­
ing authority; reinstatement of license; imposition of more 
stringent sanctions_ 

(a) Any licensed individual who is convicted under the laws of this 
state, the United States, or any other state of any criminal offense involv­
ing the manufacture. distribution, trafficking. sale, or possession of a 
controlled substance or· marijuana shall notify the appropriate licensing 
authority of the conviction within ten days following the ~onviction, 

(b) Upon being notified of a conviction of a licensed individual. the 
appropriate licensing authority shall suspend or revoke the license, per­
mit, registration. certification, or other authorization to conduct a li­
censed occupation of such individual as follows: 

(1) Upon the first conviction, the licensed individual shall have his 
or her license, permit, registration, certification, or other authoriza­
tion to conduct a licensed occupation suspended for a period of not 
less than three months; provided, however, that in the case of a first 
conviction for a misdemeanor the licensing authority shall be autho­
rized to impose a lesser ,sanction or no sanction upon the licensed 
individual; and 

(2) Upon the second or subsequent conviction, the licensed individ­
ual shall have his or her license, permit, registration, certification, or 
other authorization to conduct a licensed occupation revoked, 

(c) The failure of a licensed individual to notify the appropriate li­
censing authority of a conviction as required in subsection (a) of this 
Co4e section shall be considered grounds for revocation <;)f his or her 
license. permit, registration. certification, or other authorization· to co~-: 
duct a licensed occupation. . . 

(d) A licensed individual sanctioned under subsection (b) or (c) of this 
Code section may be entided to reinstatement of his or her license •. 

,. 

permit, registration, certification, or other authorization to conduct a 
licensed occupation upon successful completion of a drug abuse treat- .: ~ 
ment and education program approved by the licensing authority_ . .. 

(e) The suspension and revocation sanctions prescribed in ~is Code 
section are intended as minimum sanctions, and nothing in this Code 
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((i-13-112 Rt\(:KI·:·.·EEI{ INFI.tJEN(:EI) 16-13-L 14. 

scctioll shall he <:onslrll(:d 10 pwhihit <Iny liccnsing" :tutho,·ity from cstab­
lishing" and ittlplell\(:tlt.inl~ additional 01· I\lO,·C slI·ing-<.:nt sanct.ions fo,' 
o'imina! offenses "nd other cOlldtH:t illvolving" t.he unblwrul manllfac­
lU,'C, disll'ihutioll. tranickin~·. sale. 01· possession o/" a conll'olled sub­
$t.:ttlce 0" mar~illana, (Code I ~IH I. § l(i,1 :1-111, en:lCtcd hy Ga, L. 1990, 
p, 2()O~I, § I,) 

16-13-112. Applical>ilily of administrative procedures. 

Administlative procedures {Ol' the implementation of this article [01' 

each licensed occupation shall be governed by the appropriate provisions 
applicable to each licensing aUlhol'ity, (Code 1981, § 16-13-112, enacted 
by Ca, L. 1990, p, 2009. § I.) 

16-13-113. Article as supplement to power of licensing auth.ority. 

The provisions of this article shall be supplemental to and shall not 
opernte to prohibit any licensing authority from acting pursuant to those 
provisions of law which may now or hereafter authorize other sanctions 
and actions for that particular licensing authority. (Code 1:981, 
§ 16-13-113, enacted by Ga, L, 1990, p, 2009, § 1.) 

16-13-114. Period of applicability of article. 

This article shall apply only with respect to criminal offenses commit­
ted on or after July 1, 1990; provided, however, that nothing in this 
Code section shall prevent any licensing authority from implementing 
sanctions additional to or other than those provided for in this article 
with respect to offenses committed prior to July I, 1990. (Code 1981, 
§ i6-13-114, enacted by Ca. L. 1990, p. 2009, § 1.) 

CHAPTER 14 

RACKETEER .INFLUENCED AND CORRUPT 
ORGANIZATIONS 

Sec. 
16-14-3. Definitions. 
16-14-15, Acquisition of record of real 

: 

prop.crty by alien corpora· 
tion, 
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INDIAI""fA 

Detailed Summary 
of 

H.B. 1855 (1991), amending Ind. Code Ann. § 35-48-4-15 (Supp. 1990). 
Use of motor vehicle in commission of crime, prior convictions; 

offense committed on school property; suspension of licen~ 

Sec. 15. (a) If a person is convicted of a specified controlled substance offense or 
conspiracy to commit a specified controlled substance offense, the court shall suspend the 
person's: 

(1) operator's license; 
(2) existing motor vehicle registrations; and 
(3) ability to register motor vehicles; 

for at least 180 days but no more than two years. 

(b) If the person is convicted of an offense described in (a) and has one or more prior 
unrelated convictions for such an offense; or if the offense was committed on or 
within 1,000 feet of school property or on a school bus, the court may suspend the 
person's: 

(1) operator's license; 
(2) existing motor vehicle registrations; and 
(3) ability to register motor vehicles; 

for at least 180 days but no more than two years. 

(c) If a person is convicted of an offense under alcohol does not have a license or 
learner's permit, the person may not receive a license or permit for at least 180 
days . 
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issuance of a driver's license or permit as described in subsection 
(c), (d), or (e): 

(1) the bureau of motor vehicles shalf comply with the 
order for invalidation or denial of issuance; and 
(2) the child shall surrender to the court all driver's 
licenses or permiu. of the child and the court shall 
immediately forward the licenses or permits to the bureau 
of motor vehicles. 

(g) The juvenile court may enter an order for the maximum 
period of invalidation or denial of issuance under subsections (d) 
and (e) and, following a determination that the child has 
committed no further delinquent acts, enter an order to allow the 
child to receive a license or permit before the period of 
invalidation or denial is completed. 

SECTION 3. IC 35-48~4-15. AS ADDED BY P.L.67-1990, 
SECTION 13, IS AMENDED TO READ AS FOLLOWS: Sec. 15. 
(a) If a. person is convicted of an offense under section 1, 2, 3, 4, 
5, 6, 7, 10, or 11 of this chapter, or conspiracy to commit an 
offense under section 1. 2, 3,4,5,6,7,10, or 11 of this chapter, 
fI:ftd the effefif!e is eemmitted Hi a ~ '.reftiel:e 6l' a met&i­
vefldele is used te facilitate tfte eemmiseieft ef the effeft.ee, the 
court may; shall, in addition to any other order the court enters, 
order that the person's: 

(1) operator's license be suspended; 
(2) existing motor vehicle registrations be suspended; and 
(3) ability to register motor vehicles be suspended; 

by the bureau of motor vehicles for a period specified by the 
court of at least ftiftety EOO) p)ne hundred eighty (1SO) days but 
not more than two (2) years. 

(b) If a person is convicted of an offense described in 
subsection (a) and the person has one (1) or more prior unrelated 
convictions for an offense described in subsection (a) or if the 
offense was committed on school property, within one thousand 
(1,000) feet of school property, or on a school bus, the court may, 
in addition to any other order the court eniers, order that the 
person's: 

(1) operator's license be suspended; 
(2) existing motor vehicle registrations be suspended; and 
(3) ability to register motor vehicles be suspended; 

by the bureau of motor vehicles for a period specified by the 
court of at least one hundred eighty (ISO) days but not more 
than two (2) years. 

(c) If a person is convicted of an offense described in 
subsection (a) and the person does not hold an operator's 
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license or a learner's permit, the court shall order that 
the person may not receive an operator's license or a 
learner's permit from the bureau of motor vehicles for a 
period of not less than one hundred eighty (180) days. 
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INDIANA 

Detailed Summary 
of 

Ind. Code Ann. § 25-1-1.1-2 to 25-1-1.1-3 (Supp.1991). 

§ 25-1-1.1-2. Suspension or revocation of license 
or certificate; conviction for drug related offense. 

Sec. 2. A board, commission, or committee may suspend or revoke a license or certificate 
if the licensee or certificate holder is convicted of: 

(1) Possession of cocaine or a narcotic drug; 
(2) Possession of a controlled substance; 
(3) Fraudulently obtaining a controlled substance; 
(4) Manufacture of paraphernalia as a Class D felony; 
(5) Dealing in paraphernalia as a Class D felony; 
(6) Possession of paraphernalia as a Class D felony; 
(7) Possession of marijuana, hash oil, or hashish as a Class D felony; 
(8) Maintaining a common nuisance; 
(9) An offense relating to registration, labeling, and prescription fOTIns; 
(10) Conspiracy to commit offenses in (1)-(9); 
(11) Attempt to commit offense in (1)-(9); and 
(12) An offense in another jurisdiction with substantially similar elements to 
offenses in (1)-(9). 

§ 25:-1-1.1-3. Suspension or revocation of license or c(~rHficate; 
conviction for additional drug related offenses .. 

Sec. 3. A board, commission or committee shall suspend or revoke a!ir;l:::nse or certificate 
if the licensee or certificate holder is convicted of: 

(1) Dealing in cocaine or a narcotic drug; 
(2) Dealing in a schedule I, II, or III controlled substance; 
(3) Dealing in a schedule N substance; 
(4) Dealing in a Schedule V substance; 
(5) Dealing in a substance represented to be a controlled substGIIlce; 
(6) Knowingly or intentionally manufacturing, advertising, distributing, or 
possessing with intent to manufacture, advertise, or distribute a substance 
represented to be a controlled substance; 
(7) Dealing in a counterfeit substance; 
(8) Dealing in marijuana, hash oil, or hashish; 
(9) Conspiracy to commit an offense in (1)-(8); 
(10) Attempt to commit an offense in (1)-(8); and 
(11) An offense in another jurisdiction with substantially similar elements to 
offenses in (1)-(8) . 
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25-1-1.1-2. Conviction of drug related offenses' other than dealing. 
_ A board, a commission, or a committee may suspend or revoke a license 
or certificate issued under this title by the bpard, the commission, or the 
committee if the individual" who holds the license or certificate is c:;onvicted 
of any of the following: 

(1; Possession of cocaine or a narcotic drug under IC 35-48-4-6, 
(2) Possession of a controlled substance under [C 35-48-4-7(a), 

(3) Fraudulently obtaining a controlled substance under IC 
35-4S-4-7(b). , 
(4) Manufacture of paraphernalia as a Class D felony under Ie 
35-48-4-8.1(b). "- ' , 
(5) Dealing.in ~ph~a as a Class D felony -under Ie, 
35-484-8.2(b). _ 
(6) Possession of paraphernalia as a Class - D felony', -under Ie , 
35-48-4-8.3(b). "- . -
(7) Possession of marijuaD.at hash oil; or hashish as a Class'D felony-' 
upqer Ie 3p..48-4-11;- -' 
(8) M$taining a common nuisance under Ie 35-48-4-13. '_ .. 
(9) An offense relating to registration, labeling, and prescription-forms 
-under IC 35-48-4-14. 
(10) Conspiracy tinder "Ie 35=41-5-2 to coniinit an offense listed in' 
BubdiVisioriB (1) through (9): .. ' - " ..." - --
(11) Attempt under IC 35-4i..s-l to commitsn -offense listed in 
suJ;Sivisions (1) through (9~. "." " . ~ 
,(12) 'An offense in any 9t;her jurisdiction in which the elements of the 
offense for which -the Conviction was entered are substantially siDilltir , 
to the elements of an offense: desCribed under su"bdivisioDB (l};tbrough : 
(11). [P.I;.6?-1990, § 7.] . .. .. 

Compiler's l'lotes. Section 1" of 
P.L.67-1990, effective July I, 1990, provides: 
"(a) Ie 25-1-1.1-2, as added by this act. and 
IC 25-1-1.1-3, as added by this act, only apply 
to convictions that result from criminal of-

fenses that are committed after June 30, 
1990. 

"'(b) This SECTION expires July 1, 1995." 
Cross References. Penalties for felonies, 

IC 35-50-1, 35-50-2, 35-50-5-2. 
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25-1··1.1--3. Conviction of offenses related to dealing in contron~ 
substances. - A board, a commission, or a committee shall revoke ., 
suspend a license or certificate issued under this title by the board, tli~ 
commission, or the cow.mittee if the individual who holds the license lOr 
cer:f,ificate is. Convicted of any of the following: 

(1) Dea1ing'in ~e or a n8l"C?tjc:.¥g :under. I~ 35-48+l. ~ 
(2) Dealiilg in a schedule I, n, or m ~trQlled substan~ under'IC 
85-48·~2. 
(-3) .Dealing: in ~ schedule IV -controlled s~bs4ince wider IC 35-48-4-3. 
(4} Dealing in a schedule V controlled substance under Ie 35-48-4-4. 
(5) D~ling in a substance represented to be~ a 'controlled substance 
under IC 35-48-44.5. -
(6) KrioYlingly' or inte~~onally. manufacturing, advertising, distribut­
ing, or possessing with intent to manufa~W'e, advertise, or distribute a 
substance represented to 00 a controlled aubstance under 'IC 
35-48-4-4.6. . 
(7) Dealing in a coulterfeit substance under IC 35-48-4-5. 

• 

(8) Dealing in marijuana, hash oil, or hashish under IC 35-48-4-10{b). 
(9) Conspiracy under IC 35-41-5-2 to commit an offense listed in 
subdivisions (1) through (8).' • 
'(10) iite~:p.t urider r6 8541-5-i to cq~t an off~n.Se listed "iii ~~bdi~ft#(1~~t,tkii 
'(8) : .••.• • ,,',' •.••.•••..•. ~ •. " 

eli) i" offe~; ~'~;-oth~ 1~dicq9~ inwhi~\ 'llie ~iement6 of.th(i·offciflie:~~r,~¥:~ 
t.1te conviclion was' entered. are 8u~stantiallY·8JmiJar.t:9 .~~ et~m~~.:.O(!~J9.~ 
descrfo~ under s~~~ig~:(l)J:ht'Qug~ (lQ)/;' .. . . 

A~ a4ded 'by !,.L.~} -1990, SEC.C. . .. . . -.. .... ..... . 

Historical and StatutoQ- Nokc . 
1990 r..eghlation:' . 
F~r related provisionS of P.L.61-199O, see'l&­

torieal Note under sedion·25-1-Ll-2.. 
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ILLINOIS 

Detailed Summary 
of 

III. Ann. Stat. ch 95~ § 6-206 (Smith-Hurd Supp. 1991). 
Discretionary authority to suspend or revoke license 

or permit - Right to a hearing. 

(a) The Secretary of State may suspend or revoke a person's driving privileges without a 
preliminary hearing upon a showing of a person's records or other sufficient evidence that 
the person: 

28. 

29. 

Has been convicted of illegal possession, while operating or in actual 
physical control, as a driver, of a motor vehicle, of any controlled substance 
or cannabis. The person's driving privileges shall be suspended for one 
year for a first offense and five years for a second or subsequent offense 
within five years of a previous conviction. The presiding judge shall note 
in the court record that the offense occurred while the defendant was 
operating a motor vehicle and order the clerk to report the violation to the 
Secretary of State; 

Has been convicted of the following offenses which were committed while 
the person was operating or in actual physical control, as a driver, of a 
motor vehicle: ... sale or delivery of controlled substances or instruments 
used for illegal drug use or abuse in which case the driver's driving 
privileges shall be suspended for one year; 

30. Has been convicted a second or subsequent time for any combination of the 
offenses in 29, in which case the person's driving privileges shall be 
suspended for five years. 

(b) If a conviction is appealed, the Secretary of State may rescind or withhold a 
suspension or revocation order if a certified copy of the stay order is filed. If the 
conviction is affirmed, the date of the conviction shall relate back to the time the originai 
judgment of conviction was entered and the 6 month limitation shall not apply. 

(c) 1. 

2. 

The Secretary of State shall immediately notify a person in writing of a 
revocation or suspension order. The notice shall be mailed, postage 
prepaid, to the last known address of the person. 

A person's license to operate a commercial vehicle as an occupation shall 
not be revoked or suspended unless 5 offenses were committed, at least 2 
of which occurred while operating a commercial vehicle in connection 
with the driver's regular occupation. Within 25 days after the mailing of 
notice of a license suspension or revocation, the driver may submit an 
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affidavit establishing the driver's employment as a commercial driver. • 
The affidavit shall also state the number of offenses committed while 
driving a commercial vehicle in connection with the driver's regular 
employment or occupation. The affidavit shall be accompanied by the 
driver's license which shall be suspended and the Secretary of State shall 
send the driver a permit to drive a commercial vehicle in the driver's 
regular occupation only. Unless the affidavit is properly completed and 
received by the Secretary of State within the 25 day period, the license to 
drive any motor vehicle shall be revoked or suspended as set forth in the 
notice. The Secretary may revoke or suspend the person's driving 
privileges to drive any vehicle other a commercial vehicle in connection 
with the person's regular occupation upon notice of conviction of not less 
than 3 offenses against traffic regulations governing the movement of 
vehicles with the exception of specified offenses under Section 6-204. 

In lieu of the affidavit, the driver may request a hearing. 

Any person who falsifies the affidavit shall be guilty of perjury and upon 
conviction shall have all driving privileges revoked without further rights. 

3. At the conclusion of a hearing, the Secretary of State shall rescind or 
continue an order of revocation; substitute an order of suspension; or for 
good cause rescind, continue, change or extend the order of suspension. 
If the order is not rescinded, the Secretary of State may issue a restricted 
driving permit to relieve undue hard-ship if the person establishes no other 
means of transportation is reasonably available and the person will not 
endanger public safety or welfare. The permit allows driving between the 
person's residence and place of employment or within the scope of 
employment related duties, or to receive necessary medical care including 
alcohol remedial or rehabilitative activity, or to attend classes. The 
Secretary may issue restricted driving permits for appropriate time periods, 
but no longer than one year. A restricted driving pennit shall be subject 
to cancellation, revocation and suspension in like manner and for like 
cause as a driver's license. However, a conviction of one or more traffic 
offenses shall be deemed sufficient cause to cancel, revoke or suspend a 
permit. The Secretary of State may require the person to participate in a 
designated driver remedial or rehabilitative program as a condition of the 
permit. 

(d) This section is subject to the Driver's License Compact. 
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5. eo...ktlOlU la other mtes, clrhiaa ILDder the 
",n""DeC> 

Secn:tary 0( State properly denied plaintifl'l 
petition 10 racind -suapcmion of his driver', Ii· 
cense. IIOIwithstanding plaintifl'I conten!io!t .Ihat 
accepunoe of his plea of nolo contenden: by 
Gcor,u coun 10 charae 0( drivina while under 
influen<:e 0( alcohol was nOl ,rounda for IIISpCII­

,ion 0( hia !IIinois driver', license. as Sccn:ta.ry" 
decision was not co.'IItary to mmifc:sl ... ci,bt of 
cvidc:ncc nor was it bucd on information oulside 
administrative record. Rigney v. Edgar, App. J 
Dist.J98S, 90 (II.Dec. 5-48, 135 III.App.ld 893, 
4112 N.E.2d 367, appeal denied. 

. Illinois Scc:rewy of State WIIS IlOl required 10 

pvc effect 1011010 cont.cnden: provision of GeorPa 
law, putSU&IIt 10 full faith and credil clause of 
United Stales Constitution, U.S.CA. Canst. An. 
• , § J, 'in action 10 ,uspend plaintilrs Illinois 
driver', license. as to requin: Sccn:ta.ry or Stale to 
apply more: Jc:nient Georgia statutes to plaintiff's 
offense would be contrary to public policy of 
ruinois, and it 'Would be contrary 10 some policies 
0( driver license compact. Rigney v. Edgar, App. 
J Dist.198,5, 90 lII.o.;c;. s.48, 135 III.App.ld 893, 
4S2 N.E.2d 367, appeal denied. • 

6. Noaresldenls 

Former !Uinois resident wbose Illinois license 
had c~pired but who hAd valid Texas driVer's 
license could IIOt be convicted for driving while 
license was revoked where Illinois b.d failed to 
take aclion against defendant's nonresident driv­
ing pri\il~gc:s or notify Tens of defendatlt"s con· 
viction (or driving under influence or alcohol 
while visitill8 Illinois. People v. Eberhardt, App. 
3 Dist.198S, 92 IlI,Dec. 830, 138 III.App,ld 148, 
485 N.E.2d 876. 

MOTOR VEHICLES 

7. Prinl.ae 10 drh. 
Operltion of motor vehicle i, & privilell. and 

no! I naht, and driver', license is iuucd in =a. 
nition of that privilelle: privileae to drive. and 
license which is Jliven 10 that privileCC may be 
exercised, an: by no means separate and divisible. 
People v. Sass, App. ~ Dist.1986, 98 III.Dec. 623, 
144 IIJ.App.3d 163, ~~ N.E.2d 7~S. 

II. Dbcretloa of Secretary of State 
Aller entering judgmenll or c:ooviction and ICII­

le,ce (or aggravated criminal ICxual abuse, which 
crime required revocation 0( defendant', drivCf" 
license, tri.1 coun violated separalion o( powers 
doctrine in din:cting Secretary of State to issue 
defendant restricted dri~Dg permit; ch. 9S ~ 
, 6-2OS vested Scc:n:tary with sole discn:tion to 
issue permit upon submission 0/' application by 
defendant. People v. Sales. App. 2 Di".I990, 1'41 
I1lDcc. 831, 19S IllApp.ld 160, SSI N.E.2d 
13S9 • 

Order directing Secrcwy of State to issue re­
stricted dri~nl: permit. entered by £rial c;oun after 
convicting and 5cntencing defendant for qgrava­
ted criminal sexual abuse, wbich crime c:a\1cd for 
revocation of his driver's Ii~ was void in5-
mucb as Secretary was vested with sole discn:tion 
to issue such permit. People v. Sales, App. 2 
Dist.l990. I~I III.Doc. 831, 19S llI.App.ld 160, 
SSI N.E.2d 1359. 

9. Su otff'nses 
Trial court order instructing cleric of COlIn to 

send copy of defendant's aggravated criminalaex­
ual sbuse conviction to Sccrct~ry ~ State's offICe 
pursuant to vebicle code provision in effect consti­
luted order to revoke defendant's driver's license 
which would be reversed: pro\-ision requiring Sec­
r&ry of State to n:voke license of any person 
convicted of aggravated criminal sc~ual abuse and 
other sex offenses bad been held unc:o~tyutional. 
People v. Priola, App. 2 Dist.I990, I~ IIl.Doc. 
776,203 III.App.ld 401. 561 N.E.2d ~ 

6-206. Discretionary authority to suspend or re\'oke license or permit;"Right to 
a hearing . 

§ 6-206. Discretionary authority to suspend or revoke license or permit; Right to 
a hearing. . 

(a) The Secretary of State is authorized to suspend or. re\'oke the dri\'ing pri\'i1eges 
of any person v';thout preliminary hearing upon a showmg of such person's records 
or other sufficient e",idenc:e that such person: . 

1. Has committed an offense for which mandatory revocation of a driver's license 
or permit is required upon conviction; 

2. Has been convicted of not less than 3 offenses against traffic regulations 
governing the movement of vehicles committed within any 12 month period. No 
such re\'ocation or suspension shall be entered more than 6 months subsequent to 
the date of last con\'iction; 

3. Has been repeatedly invoked as a dri.er in motor vehicle collisions or has been 
repeatedly com'icted of offenses against laws and ordinances regulaul'lf. the move­
ment of traffic, to n degre<> which indicales lack of ability to exercise ordinary and 
reasonable- care in the saf(· operation of a motor vehicle or disrespect f(lf the traffi" 
laws and the safety of (lthcr persR.ns upon the highwa)'; 

4. Ha.<; by tht- unlawful operation of a motor \'ehicle caused or contributed to an 
at'rid,'nt I'(·suitilll!' in dt·ath or injury rl'<juirinl!' imnwdill((o "rofl·!'~iClnal tre:.tm,'nt in II 

In(·dica! facility (lr dcoctor'l' (lffic:e t.(I any persCIIl. eXC'('Jll thaI all)' SUSI'('IlSill" or 
l"('\'(lCati('n imposed by tht· &-c!'t'l.ary of St'-lit' tinder lh!' pfll\'i~irlllS of thi~ suLs ... C'ti'JIl 
shall !<tart n(l later t1t:m (j moulh:; afto:r l>f,ing C'ulI\·iC't(·d of \'iulatirl~ a i...... or 
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ordinance regulating the movement of traffic, which violation is related to 8uch 
accident, or shall start not more than one year subsequent to the date of said 
accident, whichever date occurs later; 

5, Has permitted an unlawful or fraudulent use of a driver's license, identi{JC8· 
tion card or permit; 

6. Has been lawfully convicted of an offense or offenses in another State, 
including the authorization contained in Section 6-203.1, which if committed within 
this State would be groands for suspension or revocation; 

7. Has refused or failed to submit to an examination provided Cor by Section 
6-207 or has fruled to pass 8uch examination; 

8. Is ineligible for a driver's license or permit under the provisions of Section 
6-103; 

9 .. Has made 11 false statement or knowingly concealed n material fact or has 
used f:llse information or identification in any application for a license, identification 
cartl or permit; 

10. Has displayed or attempted to fraudulently use any license, identification 
card or permit not issued to such.person; 

11. Has operated a motor vehicle upon a highway of this State when ~uch 
person's driving privilege or pri\,lege to obtain a driver's license or permit was 
revoked or suspended unless such operation was authorized by n judicial driving 
permit, probationary license to drive or a restricted driving permit. issued pursuant to 
this Code; . 

12. Has submitted to any portion of the application process for another person or 
has obtained the ~enices of another person to submit to any portion of the 
application process for the purpose of obtaining a license, identification card or 
permit for some other person; 

. 13. Has operated a motor vehicle upon a highway of this State when such 
person's driver's license was invalid under the provisions of Section 6-·110. Pro\'ided 
that for the Ill'St such offense the Secret.ary of State may suspend such dri\'er's 
license for not. more than 60 days, for the second such offens~ not more than 90 
days, and for the third such offense not more tIlan 1 year; 

14. Has committed a violation of Section 6-301 or 6-301.1; 

15. Has been convicted of \;olating Section 21-2 of the Crimlnal C-ode of 1961 t 

relating to criminal trespass to vehicles in which case, the su~pension shall be fo:­
one year; 

16. Has been COD\'icted of ~'iolating Section 11-204 of this CQ:de relating to f1eein!: 
from a police officer; . 

17. Has refused to submit to a test, or Wit&., as required under Section 11-501.1 
of this Code and such person has not sougm a hearing as pro\;ded for in Section 
11-501.1; . 

18. Has, since issuance of a dri,'er's license or permit, been adjudged to be 
afflicted , •. ;th or sufferin~ from any mental disabilit.y or disea.c;e; 

19. Has committed a \'iolatiOIi of paragraph (a) or (b) of Section 6-101 relatin!! to 
driving without a driver's license; 

20. Ha.c; been "~oD\'icted of \'iolatini! Section 6-104 relating to classification of 
driver's license; 

21. Has bt>en convictt-d of "iolating Section 11-402 of this Code relating to 
leaving the scene of an accident resultin!! in damage to a vehicle in excess of $1,000. 
in which case the suspension shall be for one ~·t'ar; 

22. Ha.c; used a motor vehicle· in \'iolatin!! pard~raph (3), (4), (7). or (9) of 
suhl't-('tion (a) of Sft-tion 24-1 of th!.' Criminal ('.00(' (If 1961 % relalin!! to unlawful Ul'(' 

of W('3j'ons, in which ca~ ... th(· 5U!'P<'II$i(1II shall 10(' f(lr on(' YNlr; 

2:,. Has, a.~ a driver, b<-l'n com'i('W of ce'lIl1nitlin!! Ii \'i(lllItiCtn of pardj!'rapl, (nl of 
&'('ti(ln 11-502 of thi~ ('<>Ci(' (c,r ;; l't,(,(tnd or 5\J\.~.:q\lt·llt tiflle' within ClIIl' Y(':,r e'! a 
similar violation: 

!..e1t.Jo_~<.tSt_l1 
1931 So;>;' Pam( .... 

• 
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24. Has been convicted by a court-martial or punished by non· judicial puni!lhment 
by military authorities of the United States at a military installation in Illinois of or 
for a traffic related offense which is the same as or similar to an offense specified 
under Seelion 6-205 or 6-206 of this Code; 

25. Has permitted any form of identification to be used by another in the 
application process in order to obtain or attempt to obtain fl. license, identification 
card or pennit; . 

26. Has altered or attempted to alter a license or has possessed an altered 
license, identification card or permit; 

27. Has violated Section 6-16 of The Liquor Control Act of 1934;3 
28. Has been convicted of the illegal' possession, while operating or in .actual 

physical control, as' a driver, of a motor vehicle, of any controlled substance 
prohibited under the IUinois Controlled SubstancE-.s Act« or any cannabis prohibited 
under the provisions of the Cannabis Control Act,5 in which ('.ase such person's 
driving privIleges shall be suspended for one year, and any such driver who is 
convicted of a second or subsequent offense, within 5 years of a previous conviction, 
for the illegal possession, .while .operating or in actual physical control, as a driver, of 
a motor vehicle, of any Controlled substance prohibited under the provisions 'of the 
Illinois Controlled Subst2.nces Act or any cannabis prohibited under the Cannabis 
Control Act shall be sus~nded for 5 years. Any defendant found guilty of this 
offense while operating a motor vehicle, shall have an entry made in the court record 
by the presiding judge that this offense did occur while the defendant was operating 
a motor vehicle and order the clerk of the court to report the violation to the 
Secretary of State as such; 

29. Has been comicted of the following offenses which were committed while 
such person was operating or in actual physical control, as a dri"er, of a motor 
vehicle: criminal sexual assault, aggravated criminal sexual assault, criminal sexual 
abuse, aggravated Criminal sexual abuse, juvenile pimping, soliciting for a juvenile 
prostitute and the manufacture, sale or delivery of controlled substances or instru· 
ments used for illegal drug use or abuse in which case the driver's dl"Ning pri\;leges 
shall be suspended for one year; 

30. Has been convicted a second or subsequent time for anv combination of the 
offenses named in paragraph 29 of this subsection, in which case~ such person's 
driving privileges shall be suspended for 5 years; or 

31. Beginning on January I, 1991, has refused to submit to a test as required by 
Section 11-501.6 or has submitted to such a test reSUlting in an alcohol concentration 
of 0.10 or more in which ("ase theo penalty shall be as prescribed in"Section 6-208.1. 

For purposes of paragraphs 5, ~JO, 12, 14, 19. 25, 26 and 27 of this subsection, 
license means any drh'er's .license, any traffic~Oeket issued whE)n the person's 
driver's license is depOsited in lieu' of bail, a suspension notice issued by the 
Seeretary of State, a duplicate or correcf!:od driver's license, a probationary dri\'er's 
license or a temporary driver's license. • 

(b) If any con\·iction forming the basis .of a suspension or revOCation authorized 
hereunder is appealed, the Secretary:. of State may rescind or withhold the entry of 
thr order of suspension or .re\·ocation, as the case may be, pro\'ided that a certified 
copy of a stay order of a court is filed with the Secretary of State. If such 
com'ietion is affirmed on appeal, the date of the com'ietian shall relate back to the 
time the original judgment of conviction was entered and the 6 month limitation 
hereinabove prescribed shall not apply. 

(e)1. Upon susJl("nding or revoking the driver's license or permit of any person as 
authori~ed in this Section, th(· 8et"retan' of Stat/: shall immediateh' noti!r such 
pe(;;Cln in writing of the r('\'ocation or suSilCn~i(lrl. Such notict' w be d;!X'l'itecl in til(' 
tlnil('d States mail, Jl('SLaS!(' prepaid. w th(· last known addn'ss of such person. 

2. If t}1{' St'rrt'l~ry of Stat(· susp(·nds c,r f("'(lkt'l' tilt' dri\'t'r'~ lir<'n$r of a p<'rson 
under suLs('Ction 2 of !,:..rdj."ra/,h (al of thi!. Sl'ctiofl, a J>C(;;('o's drh· .. r·j; Iic~nsr to 
0I"'r,,11- a cornnIl'Tl'j,,1 v('hiC'II' as :m O<'rupati('/i l'hall nol Lt- n:\'ok,·d or sU!".j".'nri(·d 
unl,·s;; r, offt'/I~e!- W('n' cClilllniw-d. at It'ast ~ of wlairll c ... ·,;-urn·d whill' OJ,cratinl,: /J 

cUIlIIIl"rcial v.:-i;ich· in C'1I:1Hd.'tit.n with lll(' dri\'('r'~ r"j!u!:.r orC'upatioll. Within 2:. 
day,: after Lit!.' lIlailiuj! of a tl(.lil·l· (If sU~i"'I!~i('lI (,r f("'(o('«ti(lll hy lltl: ~'("l'(:tary of 
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State, any such driver may submit an affida\·it on forms to be provided by the 
Secretary of State setting forth the facta of such person's employment as a driver of 
a commercial vehicle. The affidavit shall also Gtate the number of offenses commit­
~ while driving a commercial vehicle in connection with the driver's regular 
employment or occupation. The affidavit shall be accompanied by the driver's 
license which shall be suspended by the Secretary of State who shall thereupon send 
to the driver a pennit to drive a commercial vehicle in the driver's regular occupation 
only. Unless such affidavit is properly completed by the driver and received by the 
Secretary of State within such 25 day period, such driver's license to drive any motor 
vehicle shall be revoked or suspended as set forth in the notice that was mailed 
pursuant to this Section. The Secretary may revoke or suspend the driving privi­
leges of such person to drive any vehicle other than a commercial vehicle in 
connection with such person's regular occupation upon notice of conviction of not 
les's than 3 offenses against traffic regulations governing the movement of vehicles 
with the exception of those offenses excluded under subsection 2 of paragraph (a) of 
Section 6-204, committed within any 12 month period so as to indicate the disrespect 
for traffic laws and a disregard for the safety of other persons on the highways. 

In' lieu of the affidavit provided for above, the driver may request a hearing 
pursuant to Section 2-118 of this Code. 

Aily 'person who falsely states any fact in the affidavit' required herein shall be 
guilty of perjury under Section 6-302 and upon conviction thereof shall have all 
driving privileges revoked without further rights. ~ 

3. At the conclusion of a hearing pursuant to Section 2-118 of this Code, the 
Secretary of State shall either rescind or continue an order of revocation or shall 
substitute an order of suspension therefor; or, good cause appearing therefor, 
rescind, continue. change or extend the order of suspension. If the Secretary of 
State does not rescind the order, the Secretary may upon application therefor, to 
relieve undue hardship, issue a restricted driving permit granting the privilege of 
driving a motor vehicle between the petitioner's residence and petitioner's place of 
employment or within the scope of his employment related duties, or to allow 
transportation for the petitioner, or a household member of the petitioner's family, to 
receive necessary medical care and if the professional evaluation indicates, provide 
transportation for alcohol reme<iial or rehabilitative acti\;ty, or for t\le petitioner to 
attend classes, as a student. in an accredited educat.ional institution; l't.. the petitioner 
is able to demonstrate that no alternath'e means of transportation. is reasonably 
available and the petitioner v.;11 not endanger the public safety or w~fare. In each 
case the Secretary may issue such restricted driving permit for such period as 
deemed appropriate, except that all such permits shall expire' within one year from 
the date of issuance. A restricted driving permit issued hereunder shall be subject 
to cancellation, revocation and s~pension by the Secretary of Statt- in like manner 
and for like cause as a driver's liceJt;e issued hereunder may be cancelled, re\'oked or 
suspended; except that a conviction upon one or more offenses against laws or 
ordinances regulating the movement of traffic slla'h be deemed sufficient cause' for 
the revocation, suspension or cancdlation of a restricted driving permit. The 
Secretary of State may, as a condition to·the i..o::suance of a restricted drh·jng permit, 
require the applicant to participate in a designated driver rem~ial ~l' rehabilitath'e 
program. . 

(d) This Section is subject to tht- pro\'isions of the Dri\'ers License C.()mpact.6 

Amended by P.A. 7i-2739, § I, eff. Oct. I, 1972; P.A. 78-663, § I, eff. Jan. I, 1974; 
P.A. 79-1141, § 1. eff. Jan. I, 1976; P.A. 81-1400, § I, efr. Aug. 25, 1980; P.A. 
82-141, § I, eff. Jan. I, 1982; P.A. 82-311, § 1, eff. Jan. I, 1982: P.A. 82-783, Art. 
III, § ai, elf. July 13, 1982; P.A. 83--466, § I, efr. SePL 17, 1983; P.A. 83-905, § 1. 
eff. Jan. 1. 1984; P.A. 83-1362, Art. II, § 99, efr. Sept. 11, 1984: P.A. 84-112, § 1, 
eff. July 25, 1985; P.A. 84-272, § 7, f~ff. Jan. 1, 1986; P.A. 84-300, § 1, efr. Sept. 13, 
1985; P.A. 84-5S1. § SO, efr. Sept. la., 19RJ; P.A. 84-772, § I, erf. Jan. 1, 1986; P.A. 
84-130S, Art. Il, § 96, err. Aug. 25, 1:986: P.A. 84-13!1-l, § 5, eff. St-I't. 18, 198G; P.A. 
85-S13, § I, efr. Jar.. 1, 198H; P.A. 8;;,...1259. § 3, eff. Jan. I, 19S9: r.A. 8r~87!1, § I. 
erf. Jan. I, 1990: P.A. S(;-9:W. § 2, cU. !'!'I't. 21, 19~!1; I'.A. ~f,...9~-;. § 2. ('ff. ,lan. 1. 
1991; P.A. 86-1019. § 7, t-ff. July 1, 19!I(!; I'.A. t<1'-1-l75. Art. 2. § 2-:!5. l!ff. Jar:. 10, 
1991. 
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NEW JERSEY 

Detailed Summary 
of 

----------

N.J. Stat. Ann. § 2C:35-16 (West Supp. 1990). 
Mandatory forfeiture or postponement of driving privileges. 

In addition to other authorized dispositions, a person who is convicted of or 
adjudicated delinquent for a controlled substance offense forfeits his right to operate a 
motor vehicle for not less than six months nor more than two years. 

If the person is less than 17 years of age at the time of sentencing, the suspension 
shall run from the day the person reaches the age of 17 years. A revocation, suspension, 
or postponement period imposed under this section shall commenL!e from the date of 
termination of an existing revocation, suspension, or postponement. 

The court shall collect all driver's licenses and forward them to the Director of the 
Division of Motor Vehicles along with a report indicating the first and last day of the 
suspension or postponement period. If the court is unable to collect the licenses, it shall 
cause a report of the conviction or adjudication to be filed with the director. The report 
shall include the name, address, birthdate, and sex of the person and the first and last day 
of the suspension or postponement period. The court shall inform the person orally and 
in writing of the penalties for operating a motor vehicle during the suspension or 
postponement period. The person shall be required to acknowledge in writing receipt of 
the notice. Failure to receive notice or acknowledge the receipt of notice is no defense 
to subsequent charges under R.S. 39:3-40. If the person holds a license from another 
jurisdiction, the court shall revoke the person's non-resident driving privileges and notify 
the Director. The Director shall notify appropriate authorities in the licensing jurisdiction. 

A court may suspend, revoke or postpone driving privileges of a person admitted 
to supervisory treatment without a guilty plea or finding of guilt. 

National Drug Prosecution Center 95 
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"lite to ...... 1 mandAtory rcnahic:s In,,,,,tsed uMi<:c 
(orn>e< Lo.... SI~le -. Roc~. 213 N.fSu(,«. sn. 
lW A.l.J 5JI (1_1988) . 

J. J.'f'~Un 

lu~cnilcs. t'1c.c adulu. CAnnot be inCAcC'ceated (ue 
involuntary ( ... i'ute to ('4'Y ('".nd"cory rcnahics 
('<'o.\ded (0< by Cltis oocIlon •• 1"'" of Co"'(,<,clten. 
".e Orue Rcfonn Act. SI.le in Inl':<CSI of LM •• 
229 NJ,Supc.-. as. SSO A.ld I2S2 (A.0.1988) 
ccrtif.collon denied I H NJ. 4KS, SSS ..... 2d (,()9. 

Juvenile dC'U& offC1\dcr's claimed cnlide<nenl 10 

""'" C.-ca1mcr11 as nondru& offa>ders did not 0(In. 

.Ii(ule fund.mcnlal ci,,,1.. in dctc-nnininr; ",kct"er 
t"is S<CC.ion cnaadA<cin, impositioo c( r"", as I"'It 
oC Comp<dlauivc 0"" Rcfonn Ad. violales stale 
0< (edc<d equal (IC'OCCClIon "'''IS. Siole in tnlet-

2C::~5-1(j 

at of LM .. 22'1 N.I.SUI'Cf. &8, SW A.ld 12S1 
ccltif.colion denied 114 N.I. 4~S, lSS A.ld (,()9 
(A.0.19R5). • 

4. I-lftdlftC" 

(=indine: or &uilt beyond cCA~.blc doutJt w ... <. 

,,0( (lrcccqui:utc In imp<Kitioa or dru, carocccn~( 
2ftd demaftd reduct"", ('CROlIy u{'Oft iftdi.iduol 
rt.u:cd inlo rretria. intcNcncion (lcogclI.m: OeDlt 
rcn&ttics: IIItc no( punitive in "ACute.. but nathcr. 
serve gC'nC'f"Cl,I rclulJtti(.&c.¥c ()(' (KcwcQlaci ... 'C Cunc ... 
lioo in cl ... c chey ruftd C<\(u(ccmcnl dforts .. nd 
educ.aliooolo (,ubi;': awareness. rehabilitallon 0( 

0Ibct (!Ubi;': I""",roms dcsi,ncd 10 (lC'CYCn1 drug 
abuse. Slale Of. Bul ... 214 N.J. Supc.-. 311, ~ 
A.2d 12SO (A.O,1989). 
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license but shall notify forthwith Ute Director who shall notify lite approprialc 
officials in Ule licensill 'urisdiction, The court shall however in AC<:Qroance wiOI 
Ule In)visions of tltis section revoke Ule r.;cn's non-resident "Vln "vlle c tn 
Otis talc, 

Uictorica! .... d Statutory Not.c:c 

1987 l.qiolcCi_ 

Etra:::U..e'£.nd opcn.livc date of Lt987. Co lOG, 
sec H"lStorical N«c under § 2C:3S-1. -

.... 
No<cs 0( Decisio<zs 

Cocspirwc;r:Z • 
Malti(oIc eocav>ctlocu: 4 
Period 0( coupearioa 3 
VaIidU;r 1 

L V.w.tit;r 
~ pc:rWty ~ chat ... en: part of­
~ D<V& RdOC1ll h:t.. iadtldia& aUr.a­
daIoct (lAC I.\~ maddatM,y dq>rivatioa 0( ju_ 
aile's ~ CO sa:un: driva"s Iic:=l:e roc six 
moaths.-did DO( ~ S(a£e coastitutioual prolU­
biGoa api;ut emmd_ aad iaoorpoottiou by 
rd'ct:t::I>CIC:, Gel cbaxy chat N.1.s.A.. 2C.-4A-43 cc­
d.usivc:ly CZlIIIZICPtCS all poccaciaI cIisposWoas; CO 
~j<m:ai:Ic~deIiaquc:ut may be cub­
~ cbep:orisioas_~~ia 
tbcmscloa. .$c.tc ia. ~ of LM.. 229 W.s..-

• per. &S, SSG A:1.d US2 (AD.I98S) o::nif'acr.Uoct 
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GENERAL SUMMARY* 

Studies That Demonstrate The Effect On Future Driving 
of Driver License Suspension!Revocation For 

Driving Under The Influence Offenses 

1. California, 1977 - Effectiveness of License Suspension or Revocatjon for 
Drivers Convicted of Multiple Driving- Under-the-Influence Offenses. 
Research and Statistics, California Department of Motor Vehicles, 2415 
First Ave., Sacramento, CA 95818. 

• The study compared records of offenders required to attend a 12 month 
rehabilitation program but without a licensing action against those of 
drivers who received only a license suspension or revocation. 

• Drivers with mandated loss of license had fewer: reckless driving 
convictions, minor traffic violations, total crashed, personal injury crashes, 
and fatal crashes. 

• The effect of license revocation was evident for 42 months for subsequent 
DUl occurrence and 48 months for subsequent crash involvements. 

2. Washington, 1981 - License Revocation and Alcoholism Treatment Programs for 
Habitual Traffic Offenders, Washington Department of Licensing, Hig.bways­
Licenses Building, Olympia, Washington 98504. 

• License revocation was associated with significant reductions in moving 
violation convictions and accidents as compared to control group drivers 
who participated in an approved alcoholism treatment program but whose 
license were not revoked. 

• A stay of revocation had no impact on subsequent driving performance 
(that is, the crashes were not reduced when the revocation was canceled). 

• The data support the contention that revoked drivel'S continue to drive 
during the license revocation period but may drive more cautiously in an 
attempt to avoid detection. 

* This summary has been provided by the National Highway Traffic Safety 
Administration (NHTSA). For complete copies of the studies or more 
information, contact the NHTSA, Traffic Safety Program, 400 Seventh Street, 
S.W., Washington, D.C. 20590. (202) 366-2723. 
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3. North Carolina, 1983 - AnJnitial Evaluation of thej:iorth Carolina AlcohoLand 
Drug Education Traffic Schools, Highway Safety Research Center, University of 
North Carolina, CTP-197A, Chapel Hill, NC 27514. 

• True random assigrunent was not possible, since the remedial program had 
to be made available to all who wished to attend it. However, a comparison 
group of non-attenders was selected and controls established for other 
variables. 

• For all outcome measures studied and all time frames examined, the group 
that attended the treatment program fared worse than the comparison group. 
Persons in the comparison group were more likely to have received a true 
license suspension. The results were highly significant. 

Legislation enacting the Statewide treatment program (ADETS) reduced 
the application of licensing sanctions. Persons who received treatment 
were less likely to receive a suspension. Once the suspension was found 
more effective, subsequent legislation provided that the ADETS program 
be administered in additiQn to other actions. 

4. California, 1984 - The Long-Term Traffic Safety Impact of a Pilot Alcohol Abus~ 
Treatment as an Alternative to License Suspensions, Research and Statistics, 
California Department of Motor Vehicles, 2415 First Ave., Sacramento 

5. 

CA 95818. 

• In 1975 the California law provided treatment for repeat alcohol offenders, 
in lieu of license suspension or revocation. The treatment group, over 
four years, accumulated 70 percent more non-alcohol related accidents and 
convictions than the group that received licensing actions. 

• The drivers who received three year revocations had fewer non-alcohol 
accidents/convictions than those with 12 month suspensions. 

• Those with 12 month suspensions bad fewer non-alcohol accidents and 
convictions than the treatment group. 

• The treatment group had nine percent fewer alcohol related convictions than 
the license actions group. 

• No difference between groups was noted on alcohol related accidents. 

• The treatment group had 30 percent more total accidents (both alcohol 
related and non-alcohol related), leading to the conclusion that the license 
action is the most effective countermeasure. 

Alabama, 1983 and 1985 - The Impact of the Revision of DUI Legislation in 
Alabam~, Alabama Department of Public Safety, P.O. Box 1511, Montgomery, 
AL 36102-1511. 
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• Auburn University Measured the effect of 1980 and 1093 alcohol related 
law changes in Alabama. In 1980, a law was adopted to prohibit plea 
bargaining and require convicted alcohol offenders to attend remedial 
programs, but also made discretionary the loss of license for DWI first 
offenders. Until 1980, the loss of license had been mandatory. The study 
revealed that first offender convictions increased from 35 percent to 80 
percent of the cases filed but the proportion of alcohol related crashes 
compared to total crashes also increased significantly. 

• In 1983 the law was fu"1lended to again require mandatory license suspension 
for convicted first offenders, as well as strengthening other aspects of the 
law, such as the amount of the fine. This resulted in a statistically 
significant reduction in alcohol related crashes without negatively impacting 
the conviction rate or the beneficial aspects of the alcohol education 
and remedial program. The researchers concluded that the mandatory 
revocation was the controlling element that resulted in reduced crashes. 

6. California, 1986 - An Evaluation of the Process Efficiency and Traffic Saf~ 
Impact of the California Implied Consent Program, Department of Motor Vehicles, 
2415 First Ave., Sacramento, CA 95818. 

• This study revealed that persons whose licenses were suspended under the 
implied consent law for refusing the chemical test had significantly fewer 
subsequent crashes of all types than persons whose licenses were not 
suspended. 

• During the initial six month suspension period the had: 63.7 percent fewer 
alcohol related crashes; 76.S percent fewer non-alcohol related crashes; and 
72.2 percent fewer total crashes, than drivers who refused the chemical 
test but whose suspensions were set aside by a hearing examiner. 

• During an 18 month follow-up period the study reported 57.8 percent 
fewer fatal and injury accidents for the persons with suspended licenses. 

7. Wisconsin, 1987 - Deterrent Effect of Mandatory License Suspension for DWI 
Convictjons, Blomberg, Preusser and Ulmer, National Technical Information 
Service, Springfield, Virginia 22161. 

• Prior to May 1982, approximately 45 percent of the DWI first offenders 
lost their licenses. In 1982 mandatory loss of license was initiated and 
from that date 100 percent of convicted DWI offenders lost their licenses 

• 
for at least 90 days. 

A reduction was noted in convictions and crashes for drivers convicted 
after May, 1982. Also, a time series analysis of Statewide accident data 
for the years 1977 through 1985 (both before and after the new law was 
implemented) showed a significant reduction (a drop of 25 percent) in 
alcohol related crashes through 1985. This reflects the value of license 
suspension as a general deterrent to drinking and driving. 
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• It was concluded that mandatory short term (90 day) license suspensions 
for all DWI first offenders reduced alcohol related crashes Statewide, 
reduced repeat offenses by previous D\VI offenders, and that the public 
perception, attitudes and behavior may be enhanced by a well organized 
public information campaign. 

8. Insurance Institute for Highway Safety, 1988 - Fatal Crash Involvement and Laws 
Against Alcohol Impaired Driving, Insurance Institute for Highway Safety, 1005 
N. Glebe Road, Arlington, VA 22201. 

• The Insurance Institute for Highway Safety (IIHS) studied the effects of 
three types of laws that relate to drinking and driving. No effort was 
made to evaluate the level of enforcement of these laws or the efficiency 
and effectiveness of the State programs dealing with them -- the sole 
criterion was whether the States had in place the laws that were studied. 
The laws evaluated were: illegal per se; administrative per se; and, laws 
that mandate jail or community service for first convictions of DWI. Laws 
of all 48 contiguous States were analyzed for purposes of this study. 

• During the hours when fatally injured drivers are most likely to be 
intoxicated, administrative suspension laws were found tb reduce fatal 
crashes by nine percent, and first offense mandatory jail or community 
service to reduce fatal crashes by six percent. Illegal per se laws were 
found to reduce fatal crashes by six percent during the hours when fatal 
crashes are less likely to involve alcohol. 

• In 1985 alone, the three types of laws were estimated to have prevented 
almost 1,600 drivers from being in fatal crashes. If all 48 contiguous 
States had these three laws in place in 1985 it would have reduced driver 
fatal crash involvements by an additional 2,600. It is estimated these laws 
could prevent 4,100 to 4,200 drivers from being involved in fatal crashes 
annually, if adopted by all States. 

9. Wisconsin, 1988 - Follow-Up Evaluation of Wisconsin1s 1982 Drinking and 
Driving Law; Preusser, Blomberg alld Ulmer National Technical Information 
Service, Springfield, Virginia 22161. 

10. 

• This study extended to 24 months the 12 month 1987 study reported above. 
The result showed that the effects reported in the earlier study were not 
diminished during the longer time period. 

• This study also extended the Statewide alcohol related crash data to the year 
1986 and found a continuation of the earlier reported crash reduction. 

• The study re-examined driver knowledge and attitudes in Milwaukee and 
found some continuing effects of the 1985 media campaign. 

Effects of License Revocation On Drunk Driving Offenders, 1988, Ross and 
Gonzales, University of New Mexico, Albuquerque, NM 87131. 
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• While the study is reported as scientifically invalid due to an inability to 
exercise random selection, it is nonetheless a useful presentation of 
anecdotal information about drivers whose licenses have been suspended 
for alcohol related offenses. 

o Who are the offenders? In this study they were overwhelmingly young 
males. Ethnic groups, problem drinkers, and persons with working class 
backgrounds also appear to be over-represented when compared to 
thepopulation at large. It was speculated that drinking and driving may be 
more socially acceptable amount these populations. 

• What is the extent and nature of illegal driving? Two thirds of the 
interviewed persons admitted driving while suspended but they claimed 
to driver fewer miles and more carefully than before. 

• Impact of revocation on employment. Only seven of the 65 drivers who 
were employed at the time of their arrest claimed to lose their jobs bec.ause 
of the suspension. (Editor'S note: No follow-up with previous employers 
or comparison to changes in employment by a control group was made 
under this study. A far smaller rate of job loss due to license suspension 
may have been determined if either procedure had been followed (see 
studies by Johnson, 1986, and Wells-Parker and Crosby, 1987)). 

• Insurance consequences. These, too, were mixed. Some subjects were not 
insured at the time of the offense, some planned to conceal the conviction 
from their insurance company, some accepted a minor increase in insurance 
premium, and some reported an excessive increase in the premium. 

• Attitudes toward cOllviction and license revocation. As a whole the 
offenders admitted their guilt, accepted their punishment, and expressed 
support for the anti-drunk driving movement. Those who denied their guilt 
were more likely to express irritation than remorse. A large percentage 
did not understand either the administrative or criminal law process. 

• In conclusion, it was pointed out that most suspended persons driver fewer 
miles and more carefully than before although they view the likelihood of 
being caught driving while under suspension as very low (one in 100 to 
one in 1,000). Recommendations included: continued use of licensing 
sanctions against alcohol offenders; backing the use of licensing sanctions 
with severe penalties if violated; use of strengthened enforcement tactics 
against persons who drive while suspended; improved and expanded public 
information and education to clarify and justify the States' legal processes, 
because a much larger percentage of the offenders who understood the 
processes complied with the licensing sanction than did those who did not 
understand it. 

Changes in Alcohol-Involved Fatal Crashes Associated Whh Tougher State 
Alcohol Legislation, 1989, Sigmastat, Inc., 18416 Shady View Lane, Brookville, 
MD 20833. 
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• The purpose of the study was to investigate changes associated with four 
legislative policies, namely: administrative per se; illegal per se; 
mandatory jail or community service fOl first offense drunk drivers; and, 
mandatory license suspension for convicted drunk drivers. 

• The measure selected for analysis was single-vehicle nighttime (8 pm to 
4 am) fatal driver crash involvements per 100 fatal crash driver 
involvement. 

• The study revealed that of the four types of laws studied, administrative 
per se was clearly the most effective, followed by mandatory license 
suspension. The other two laws were judged minimally effective. In 
general, this study supports the Insurance Institute for Highway Safety 
study reported above. 

12. An Evaluation of Administrative Per Se Laws, 1989, Stewart, Gruenewald and 
Roth, Pacific Institute for Research and Evaluation, 7101 Wisconsin Ave., 
Bethesda, MD 20814. 

• The study compared drunk driving recidivism in three States with 
administrative per se laws (Louisiana, Mississippi and North Dakota) 
against one State without it (California). 

• 

*(Editor's note: since the study was completed, California has adopted 
admin. per so). • 

• Louisiana and North Dakota showed significant reductions in drunk driving 
recidivism following implementation of their administrative penalties. In 
Mississippi the recidivism was not changed but significant reductions 
occurred in other traffic offenses. No changes were noted in California. 

• The study also explored police attitudes toward administrative per se. 
While there were some complaints about increased paperwork and hearing 
appearances, police officers generally were enthusiastic about the results 
of drunk driving enforcement under this program. 

13. Impact of Driver's License Suspension on Employment Stability of Drunken 
Drivers, 1987, Wells-Parker and Cosby, Social Science Research Center, 
Mississippi State University, MS 39762. 

• This study compares unemployed characteristics (e.g. incidence of 
unemployment, and number of jobs in the previous year) of a group of 
offenders who experienced license suspension to a control group of recently 
arrested DUI offenders who were not suspended during the comparable 
time period. Also, the offenders themselves were queried about the reasons 
for job loss. 

• AmOl'lg Offenders, in the previous year the group who had been suspended 
were unemployed only three percent more than offenders who had not 
been suspended. These differences failed to reach statistical significance. 
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o High rates of unemployment within both the suspended and non­
suspended groups suggest that other factors such as problem drinking and 
low socioeconomic status are operative within the DUI population and 
contribute to lack of employment. 

• Several respondents reported that suspension had a negative effect on 
social and family relationships. In addition to paying larger fines, the 
offenders experienced increases of hundreds of dollars in insurance costs, 
although approximately 40 percent of suspended offenders had no insurance 
at the time the arrest. Many offenders also reported hundreds of dollars 
of other costs such as towing expense, bail bondsmen's fees, and lawyers' 
fees. 

• While the majority of the offenders admitted to driving while under 
suspension, most maintained that they drove fewer miles than before. 
They did not purposely reduce their proportion of nighttime driving, and 
this lends some credence to suggestions that license suspension reduces 
accidents across the board rather than specifically during the hours of 
highest risk. 

• In summary, it appears that: license suspension had little impact on 
employment stability among DUI offenders as a group; offenders appear 
to anticipate greater impact on employment than actually occurs; many DUI 
offenders are problem drinkers which itself has a strong effect on 
employment; the identification of DUI offenders with drinking problems 
and referring them to treatment centers could have a more positive impact 
on employment status than reducing or not imposing a license suspension. 

14. The Effect of Administrative License Revocation on Employment: A Preliminary 
Report, 1986, Delma Johnson, Office of Alcohol and State Programs, National 
Highway Traffic Safety Administration, 400 7th St., SW, Washington, D.C. 
20590. 

• A total number of 1,442 Delaware DUI offenders were studied. Of that 
number 58 claimed job loss due to license revocation, but follow up with 
their employers revealed that only 22 (1.5%) actually lost their jobs for that 
reason. All 22 repOlied that: 

• 

• driving had been part of their job responsibilities 
• all were re-employed at the time of the study 
• no public support (unemployment compensation, public assistance, 

food stamps, etc.) was requested or received during the period of license 
suspension. 

Although the study was of DUI first offenders who receive a minimum 
revocation period of 90 days in the study State, it was determined the 
average revocation period of those studied was 7.88 months, and four of 
the offenders had their licenses revoked for more than 12 months. These 
lengthy revocations apparently were due to delays by the individuals 
themselves in applying for reinstatement. 

User Accountability 7 

I 



NATIONAL HIGHWAY TRAFFIC SAFETY ADMINISTRATION FACT SHEET 

Administrative License Revocation Costs and Benefits 

Administrative license revocation laws allow police and driver licensing authorities to 
revoke the driver's license of drivers who fail or refuse an alcohol test. These laws are based on 
objective and standard tests of the blood alcohol content. They allow police to take the driver's 
license at the time of arrest, and the licensing authority to complete the revocation process 
without the long delays typically experienced 'Naiting for a criminal trial. An appeal process 
protects the driver's right to due process. Administrative license revocation laws are in place in 
twenty-nine states and the District of Columbia, where they have been successful in reducing 
alcohol-impaired driving. 

A state incurs a number of costs when it enacts and implements an administrative license 
revocatku law. States also receive substantial direct and indirect benefits. The National 
Highway Traffic Safety Administration recently completed a study of the costs, benefits, and 
other financial consequences of administrative license revocation laws in three states: Illinois, 
Mississippi, and Nevada. The study found that these three statesl laws produced substantial 
savings through reduced nighttime cashes. Each state was able to cover start-up and operating 
costs through license reinstatement fees assessed to offenders. In addition, the laws helped each 
state qualify for federal grant funds. Costs and benefit calculations for each 

States show: 

ILLINOIS MISSISSIPPI NEVADA 

Direct costs (start-up and $ 852,015 $ 56,144 0

- $ 200,787 
annual operating) 

Annual reinstatement fees 1,645,590 118,288 284,000 

Annual NHTSA Sec 408 grants 2,324,123 646,055 273,488 
(five-year limit) 

Annual savings in cost of 89,000,000 104,328,000 37,118,000 

Start-up costs included training for enforcement, court, and motor vehicle 
department personnel, legal advice for operating the program, developing new 
forms, new facilities, and computer programming. Annual operating costs 
included driver license processing, forms reproduction, hearing and court expenses, 
police time, and costs of publicizing the law. 
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Annual rejnstatement fees were collected from offenders who applied to regain 
their licenses at the end of the revocation period. Each state collected m~re in 
reinstatement fees than it expended in start-up and aIL"1ual operating costs. States 
qualify for NHTSA Section 408 grants by satisfying four criteria, including prompt 
license suspension. Most states that have received Sec. 408 grants have used an 
administrative license revocation law to satisfy the prompt license suspension 
criterion. All three states studied became eligible for grants after their 
administrative license revocation law was in place. 

Annual savings in night-time crash costs were estimated by calculating the 
reduction in night-time fatal, injury, and property-damage crashes due to each 
state's law. Societal cost estimates for each crash type, ranging from $2,261,497 
for a fatality to $3,560 for a property damage crash, were used to calculate overall 
annual savings. These cost estimates include direct injury and other crash costs 
as well as indirect costs such as police and insurance costs, paperwork, lost 
productivity, and reduced quality of life due to disability. 

The data show that each state's administrative license revocation law produced substantial 
benefits through reduced crashes. Each state was able to cover start-up and operating costs 
through license reinstatement fees assessed to offenders. In addition, the laws helped each state; 
qualify for federal grant funds. 

This Fact Sheet summarizes the findings of NHTSA contract DWH22-88-07310. The 
contract final report, "Cost-Benefit Analysis of Administrative License Suspensions," by John 
H. Lacey, Ralph K. Jones, and J. Richard Stewart, is available from the National Technical 
Information Service, 5285 Port Royal Road, Springfield, VA 22161. 

User Accountability 9 



• 

--------.--------------------------------~----

IN TIllS SECTION 

SELECTED STATE DRUG 
PRECURSOR LAWS 

PAGE 

Introduction ........ 41 ••••••• " ••••••••• 9 ••••• 0 ••••••••••••••••• It ". i 

Highlights of Arkansas, Colorado, New Mexico, Oldahoma, Texas and 
Washington ...... ') . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . " . . . . . . . .. 1 

Arkansas - H.B. 2004 .,... .. ~................."...................... .. 3 

Colorado - Colo. Rev. Stat. Ann. 12-22-303 to 12-22-324 .................. 17 

New Mexico - N.M. Stat. Ann. § 30-31 B-1 to 30-31B-18 .................. 31 

Oklahoma - Okla. Stat. Ann. tit. 63, § 2-321 to 2-329 ..................... 49 

• Texas - Tex. Health and Safety Code Ann. § 481.077 to 481.082 .............. 59 

Washington - Wash. Rev. Coe Ann. § 68.43.010 to 69.43.100 . . . . . . . . . . . . . . . .. 75 

DEA General Summary - State Precursor Control Laws . . . . . . . . . . . . . . . . . . .. 85 

Appendix ......."................ 0 • • • • • • • • • • • • • " • • •• D.rug Precursor 1 

DEA Clandestine Laboratories Survey .•........•........ "......... 1 
Analysis of Clandestine Laboratories Problem in Oklahoma ............ 11 

• 



• 

• 

• 

----------------------------~ ~---

INTRODUCTION 
TO 

STATE DRUG PRECURSOR LAWS 

The United States is one of the world's largest manufacturers and 
distributors of chemicals. Each year it exports over 60,000 metric tons of 
chemicals to Latin America. Many of these chemicals find their way into the 
clandestine laboratories of cocaine and heroin producing countries. It is 
common for seizures of clandestine laboratories in Colulnbia and other South 
American countries to uncover chemical containers with U.S. firm logos. 

Diversion of chemicals within the United States for the production of 
illegal substances is equally common and just as destructive. Domestic 
clandestine laboratories alone produce enough stimulants, depressants, 
hallucinogens and narcotics to satisfy America's illegal drug demand. A 
survey by the Drug Enforcement Administration (DEA) reveals a steady 
increase in domestic clandestine laboratories: from approximately 450 in 
1985 to over 900 in 1989. (See Appendix). The DEA attributes the increase 
in part to the availability of precursor chemicals. 

At the urgence of federal authorities, Congress responded by enacting 
the Chemical Diversion and Trafficking Act of 1988. States soon began to 
impose their own strict record keeping and reporting requirements on 
chemical manufacturers, and distributors. This sedion looks at the legislative 
&2initiatives of six states who are aggressively working to curb the flood of 
precursor and essential chemicals into the American drug market: ARKANSAS, 
COLORADO, NEW MEXICO, OKLAHOMA, TEXAS and WASHINGTON. 

i 



[T]his nation can ill-afford to allow the war on drugs to diminish into a war of 
words. A truly effective campaign against illegal drugs must be waged at both 
the federal and state levels. 

ii 

Dick Thornburgh 
Attorney General 
Letter to National Conference 

of Commissioners on Uniform 
State Laws Regarding the 

Uniform Controlled Substances 
Act (UCSA) 

July 11, 1990 
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HIGHLIGHTS OF DRUG PRECURSOR IA WS 
IN 

ARKANSAS, COLORADO, NEW MEXICO, OKLAHOMA, 
TEXAS AND WASHINGTON 

SCHEDULING AUTHORITY 

• Authorizes scheduling of substances as precursors after consideration of (1) the 
substance's potential abuse; (2) the substance's use to illegally manufacture a 
controlled substance; (3) the substance's risk to public health; and similar factors. 

• Excludes from scheduling authority tobacco, alcoholic beverages, and substances 
prepared for distribution pursuant to a prescription or over-the-counter. 

LICENSING REQUIREMENTS 

• Requires annual license or permit to manufacture, possess, sell, transfer or 
otherwise furnish precursors. 

• Exempts from licensing requirements specific categories of individuals who possess 
precursors in the ordinary course of their business or research. E.g. doctors, 
pharmacists, law enforcement officers. 

• Permits denial, revocation or suspension of license or permit and forfeiture of 
precursors for falsification of documents or violation of state or federal controlled 
substance or precursor laws. 

REpORTING REQUIREMENTS 

• Requires maintenance of accurate records and inventories for specified periods of 
time. 

• Requires a person to furnish proper identification to receive or possess precursors, 
including a driver'S license number, address, and signature. 

• Requires a person to provide the appropriate state agency with advance notice of 
a precursor delivery. 

• Requires prompt notification to the appropriate state agency of the theft or loss of 
precursors; the difference between the quantity received and shipped; and the 
receipt of precursors from an out-of-state source. 

National Drug Prosecution Center 1 
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ENFORCEMENT 

• Allows administrative inspections by authorized personnel. 

• Punishes the knowing manufacture or transfer of a precursor unauthorized by an 
individual's license. 

• Punishes the transfer of precursors to an unauthorized recipient. 

• Punishes the manufacture, sale, transfer, or furnishing of a precursor with 
knowledge or intent the recipient will use it to unlawfully manufacture a precursor 
or controlled substance. 

• Punishes the failure to comply with licensing or permit requirements. 

• Punishes the knowing falsification of documents. 

Highlights 
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ARKANSAS 

Detailed Summary 
of 

H.B. 2004 (1991) relating to control of drug precursors, amending 
Ark. Stat. Ann. 5-64-101 to 5-64-608 (Advance Code Service, 1990-1991). 

Controlled Substances Act. 

SECTION 1 

5-64-415. DEFINITIONS 

(a) Drug precursor - any substance, material, compound, mixture, or preparation 
listed in rules and regulations or any of their salts or isomers. 

Excludes substances, materials, compounds, mixtures, or preparations prepared for 
distribution over-the-counter or pursuant to a prescription. 

(b) Authority to control drug precursors. 

(1) The Department of Health (department) shall schedule drug precursors, and may 
reschedule substances, or add to or delete from the list of substances pursuant to 
the State Administrative Procedure Act. 

(2) In making a scheduling determination, the department shall consider: 
(A) whether the substance is an immediate precursor; 
(B) the actual or relative potential for abuse; 
(C) the scientific evidence of its pharmacological effect; 
(D) the current scientific knowledge regarding the substance or the 

substance for which it is a precursor; 
(E) the history and pattern of abuse of the substance for which it is 

a precursor; 
(F) the scope, duration, and significance of abuse of the substance for 

which it is a precursor; 
(G) the risk to public health; 
(H) the potential to produce psychic or physiological dependence 

liability. 

(3) The Food and Drug Administration (FDA) findings regarding the factors in (2) 
may be considered prima facie evidence. 

(4) If the substance has a potential for abuse, the department shall so find and 
control the substance as a drug precursor. Substances are not subject to control 
solely because they are precursors of the controlled precursor. 

(5) Authority to control does not extend to tobacco or alcoholic beverages. 

Nationall)rug Prosecution Center 3 



(c) License required for drug precursos. • (1) The department may regulate and charge reasonable fees not exceeding $25.00 
relating to the licensing and control of drug precursor activities. The state treasurer 
shall credit fees collected by the department to the drug precursor cash fund. 

(2) Every person who manufactures, possesses, transfers, or transports precursors 
or proposes to engage in such activities must annually obtain a license. 

(3) Licensees may manufacture, possess, transfer or transport drug precursors only 
as authorized by t~eir licenses and this law. 

(4) The following persons are exempted from licensing requirements: 
(A) physicians, dentists, pharmacists, and veterinarians; 
(B) agents of licensed manufacturers acting in the usual course of 

business or employment; 
(C) employees of licensed carriers or warehousemen acting in the usual 

course of business; 
(D) college students using precursors for a bona fide educational purpose 

if the chemistry department possesses the necessary licenses; 
(E) officers or employees of governmental and law enforcement agencies 

acting pursuant to official duties; 
(F) researchers licensed by the department. 

(d) The department may waive licensing requirements for certain manufacturers • if it is consistent with public health and safety. 

(e) Issuance of license-fees. 

(1) The department shall license applicants unless it would be inconsistent 
with the public interest. In determining the public interest, the department shall 
consider: 

(A) maintenance of effective controls against illegal diversion of 
precursors; 

(B) compliance with applicable state and local law; 
(C) convictions for violations of federal or state substance or precursor 

laws; 
(D) past experience with precursors and establishment of effective 

controls against illegal diversion; 
(E) furnishing of false or fraudulent material in an application; 
(F) suspension or revocation of a federal registration; 
(G) other public health and safety factors. 

(2) Licensees may manufacture, possess, transfer, or transport precursors only as 
allowed by their licenses. 

(f) Denial, revocation, or suspension of license. • 
(1) A license may be denied, suspended or revoked if the licensee: 

4 Detailed Summary 
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(A) has been convicted of or pled guilty or nolo contendere to a felony 
under a state or federal substance or precursor law; or 

(B) has had his federal registration relating to substances or precursors 
revoked. 

The department may limit suspension or revocation to a particular substance or 
precursor. 

(C) has committed an unlawful act listed in (g). 

(2) Upon suspension or revocation, the department may place all substances or 
precursors under seal. No disposition may be made until the time for making an 
appeal has lapsed or all appeals have been concluded, unless the court orders a 
sale. Upon a revocation order becoming final, all substances and precursors may 
be forfeited to the state. 

(g) Unlawful acts- licenses- penalties. 

(1) Following acts are unlawful: 

(A) 
(B) 

(C) 

(D) 

(E) 

knowingly transferring precursors except to an authorized licensee; 
knowingly using a license number which is fictitious, revoked, suspended, 
or issued to another person; 
knowingly acquiring or attempting to acquire a precursor by 
misrepresentation, fraud, forgery, deception, or subterfuge . 
knowingly furnishing false or fraudulent material in, or omitting material 
information from, an application, report, or document. 
having knowledge of the unauthorized manufacture or transfer of a 

precursor; 
(F) refusing entry for an inspection; 
(G) manufacturing, possessing, transferring, or transporting precursors without 

the appropriate license or in violation of rules and regulations. 

(2) Violation of (g) is a Class D felony. 

(h) Records to be kept - order forms. 

(1) 

(2) 

A person who manufactures, sells, transfers or furnishes precursors shall keep 
and maintain accurate records of transactions for two years. 
Before selling, transferring or furnishing a precursor, a person shall obtain: 

(A) from a non-business recipient: 
(i) a driver's license or identification number, birthdate, and 

address from a driver's license or personal identification card; 
(ii) the year, state, and license number of the recipient's vehicle; 
(iii) a description of the substance's use; and 
(iv) a signature; or 

(B) from a business recipient: 
(i) an authorization letter which includes the license or tax 

identification 
number, address, phone number and description of the 
substance's use; and 

(ii) a signature; and 

National Drug Prosecution Center 5 



(C) for any recipient, sign as a witness to the identification and 
signature. 

(3) A person who sells, manufactures, transfers, or furnishes precursors shall report 
to the department and the State Police at least 21 days prior to delivery. 

(i) (1) A person shall report the theft or loss of a precursor to the 
department and the State Police within three days of the discovery. 

(2) A person shall report to the department the difference between the 
quantity of precursor received and shipped within three days of 
actual knowledge of the discrepancy. When applicable, the report 
shall include the name of the transporter and the shipment date. 

(3) A person shall report to the department the receipt of a precursor 
from an out-of-state source. 

(4) Violation of (i) is a Class A misdemeanor. 

(5) The department may authorize a comprehensive monthly report if: 
(A) the furnisher and the recipient maintain a regular supply 

and purchase relationship; or 
(B) the recipient has a record of lawful use of the precursor. 

SECTION 2 

List of substances deemed to be precursors until department schedules precursors. 

SECTION 3 

The State Police are empowered to investigate violations of and enforce the Act. The department 
and State Police are required to share infonnation, and may inspect licensees' records during 
nonnal business hours and all other reasonable times. 

SECTION 4 

The department may promulgate necessary rules and regulations to implement this Act. 

Detailed Summary 
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State of Arkansas 
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At .. j 954' 199'1 
A Bill 

:3 

78th General Assembly 

Regular Session, 1991 HOUSE ?ILL 2004 

· · 

4' 

5 

6 

7 

8 

9· 
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By: Representative Hutchinson 

For An Act To Be Entitled 
"AN ACT TO AMEND SUBCHAPTER 4 OF CHAPTER 64 OF TITLE 5, 

ARKANSAS CODE ANNOTATED TO ADD A NEW SECTION DEFINING 
. . 

, DRU.G .'PRECT)RSORS:'; ~D .FOR Ol'HERPURPOSES." 
, #" •• 

12 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF ARKANSAS: 

13 

14 SECTION 1. Subchapter 4 of Chapte~.64 of Title 5, Arkan~as Code 

IS Annot;:~ted i~ amen,ded, .by. ,ad~.ing a Ile~. sec,:tion to read a$, follo'\"Js: 

16 ",5-64-415. Defini.tions. 

•• f' ,. 17 (a) 'Drug precursor' ~eans any ,substance, ,material, compound, ,', 
f ..... , . 

•

... ',:' .~~.: .mi~t~r;:·~ '; o~ p:r.e~~r~tion H.s,ted iIi: 'r~~~s a~d '~e~~lat:i:O~~ .. ~'ro~~lga:~ed, 0:r' 
· 19: adopted pursuant to this ac~ or any of t~eir salts or'1somers. Drug . 

• f.t.,t .... .. · 
t, "0 

··.c,. 
, .. . . . . . 
. ........ 
.,., 

20 

21 

22. 

23 

24 

·precursor specifically excludes those substa~ces, mat;:e~i.als ~ . compounds, . 

,m1xtures, or preparat~ons which ar~ prepared for'dispensing 'pursuant to 

a prescriEtion or over-the-~Qunter distribution as a sub~tance which is 

generally t:ecognized a;; ''saf'e and effec.t:.i...~ uithin the meaning of the 

federal Food, Drug, and Cosmetic Act as amended, or have been 

'25 manui;actured, distributed, or posses'sed in conformance with the 

26', . pro.V:i-si6n~.' of' ,~n .~~p~ov:ed ,neW'''.drug. a~~licatiqn' or a'n',e~emptioj:i for, 

27 investigational use within the meaning of Se~tion 505 of the federal 

28 Food, Drug, and Cosmetic Act, as amended. 

29 (b)' Authority to control drug precursors by rule and regulation. 

30 (1) The Arkansas Department of Health, hereafter, the 

31 department, shall promulgate by rule and regulation a list of drug 

precursors, comprised of any substance, material, compound, mixture, or 

preparation or any of their salts or isomers which are drug precursors. 

The department may add substances to, delete substances from, and 

reschedule substances listed in such drug precursors list pursuant to 

the 'Arkansas Administrative Procedure Act'. Arkansas Code Annotated 

'" 
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2 

§25-15-201 et seq. 

(2) In mak~ng a determ~nat~on regard~ng a substance to be 

3 placed on the drug precursor list, the department shall cons~der the 

4 following: 

lIB 

5 (A) Whether the substance is an immediate precursor of 

6 a controlled substance; 

7 

8 

9. effect, if known; 

(B) The actual or relative potential for abuse; 

(C) The scient~f~c evidence of ~ts pharmacological 

10 (D) -The state of current scientif~c knowledge regarding 

11 the substance or the controlled substance for which it is a precursor; 

12 (E) The history and current pattern of abuse of the 

13 contr~lled substance for which it ~s a precursor; 

(F), The scope, duration, and s~gnif~cance of abuse of 

15 the controlled substance for which it is a. precursor; . 
.. , .. : 16 (G) The risk to the publ~c health p 
'''fff 

',,:,," 17 (li) The potential of the substance or the controlled 
r"c"t . 

'::;'c, ,,18 ',subs,tance to produc~ psyc'hic :o~ "ph~'Si_o~ogicai 'dep~~aen6e liability. 

'! 19 

'1 •• 
• '10'0 

_ 20 

21 

{3) The Health Depart,ment may consider findings of the 

federal Food and Drug Administration or federal Drug Enforcement 

Administration as prima facie evidence relat~ng to one (1) or more of the 

22 factors in connection ~th its determination. 

23 (4) After considering the factors enumerated in this . ···.4,e 
24 subsection, the department shall make findings with r'espect thereto and 

25 shall promulgate a rule ,controlling a substance as a drug precursor upon 

.... 26 a finding that the substance has a potential for abuse. If the 

27 department designates a substance as an immediate drug precursor, 

28 substances that are precursors of the controlled precursor are not 

29 subject to control solely because they are precursors of the controlled l 

,.~"~30 precursor. . '\", 
~ ~ 0 i il ", 

(5) 

~ 
\~ 

Author·:1.ty to cOTltrol under this section does not extena -<.; 
: ~32 to alcoholic beverages or alcoholic liquors, fermented malt beverages,' . 

[. ~ ~ or tobacco. 

I ~ (e) License required - controlled substances drug precursors. 

~5 
, '1 t ""\ reasonable r, 

8 

( 1 ) The department may promulgate regulations and 

fees of not more than twenty-five dollars ($25.00) 

2 

• 

". 
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,.elf , , .' (c: 
, 

" " , 

fl.', , ...... 

, , ... 
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"IC,. 

-let 

-.. , .. , 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

.17 

18' 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

lIB 

to the licensing and control of the manufacture, possession, transfer, 

and transportation of drug precursors. The fees establ~shed under this 

subsection shall be collected by the department and transmitted to the 

state treasurer. who shall credit the same to the Health Department Drug 

Precursor Cash Fund, which fund is hereby created. This fund shall be 

administe~~d by the Division of Pharmacy Services and Drug Controlled 

Department of Health. 

(2) Every person who manufactures, possesses, transfers, or 

transports any drug precursor or who proposes to engage in the 

.manufacture, possession, transfer, or transportation of any drug 

precursor must obtain, annually, a license issued by the department. 

(3) Persons licensed by the department to manufacture, 

possess, transfer., or transport drug precursors may manufacture, 

possess, transfer, or transport those substances to the extent 

authorized by their licenses and in conformity with other provisions of 

law. 

. '.' 

under t·his 

fY: The fo~lowi~g per~c;ms ~re. not. ~~qui.re~ to b7 .~ice~~ed .. 
su:bs'ection ·and may lawfully possess drug precursors: .' 

{AI Physicians, dentists, pharmacists, veterinarians, 

and podiatrists; 

(B) An agent of any manufacturer, or wholesaler of any 

drug precursor if he is acting in the usual course of his principal's 

business or employment; 

(e) An employee of a licen.sed common or contract 

carrier or licensed warehouseman whose possession of any drug precursor 

is in the usual course of the licensed commo~ or contract carrier or 

licensed warehouseman's business; 

(D) A student enrolled in a college chemistry class for 

credit if the student's use of the drug precursor is for a bona fide 
T 

educational purpose and the educational institution otherwise possesses~ 
\ ... > 

all the necessary licenses required by the department; -\....:.~ 

(E) Officers or employees of appropri&te agencies of 

federal, state, or local government and law enforcement agencies acting 

pursuant to their official duties; 

(F) Every researcher. including analytical 

laboratories. experimenting with, studying, or testing any drug 

I 
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1 Yho is licensed by the department pursuant to the requirements of this 

2 subsection. 

3 (d) The department may waive by regulation the requirement for 

4 li'censing of c'ertain manufacturers if it is cons;lstent with the public 

5 health and safety. 

6 

7 

(e) Issuance of license - fees. 

(1) ·The department shall license an applicant to 

lIB 

8 manufacture, possess, transfer, or transport drug precursors unless it 

9 determines that the issuance of· such license would be inconsistent with 

10 the publ1:c interest. In determining the pubJ.ic interest, the department 

11 shall consider the tollowing factor€] 

12 (A') Maintenance of effective controls against diversion 

13 of drug precursors other than legitimate medical, scientific, or 

14 industrial channels; 

15 

••.. e: 16 

(B) Compliance with applicable state and local law; 

(C) Any conviction of the applicant unde.r federal or 

state laws relating to any controlled substances or drug precursor; 
.. C' 'f C« · . ..... «c 17 

• c.~ c c f. . 
c:~cccc IS· (D) Past experience in the manufacture, possession, 

transfer, or transportation of drug precursors and the existence in the 

applicant's establishment of effective controls against diversion; 
· · .~ 19 

... ,. · . " ........ 
0""" · . 

· .. . . . , 
I.' .. C 
10 .... f 

•• cc . .... 
....... c. . ...... .. 

20 

21 (E) Furnishing by the applicant of false or fraudulent 

22 material in any application filed under subsection (c); 

23 (F) Suspension or revocation of the applicant's federal 

24 registration to manufacture, distribute, or dispense controlled 

25 substances or drug precursors authorized by federal law; and 

26 (G) Any other factor relevant to and consistent with 

27 the public health and safety • 

28 (2) Licensing under this section does not entitle a licensee 

29 to manu.facture, possess, transfer, or' transport drug precursors other 

than those allowed in the license. 

(f) Denial, revocation, or suspension of license. 

(1) The department may deny, revoke, or suspend a license 

issued pursuant to subsection (c) for any of the following reasons: 

(A) If a licensee is convicted of, or has accepted , 
court a plea of guilty or nolo contendere to a felony under any state or 

federal lay relating to a controlled substance or a drug precursor; 
i 

or 

4 muwJ21 
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7 

8 

9 

10 

11 

12 

13 

14 

15 

---I 16 

-cr: 17 •• 18 

'-' 19 - 20 
C:C 21 
0 

22 

23 
..J...l 24 
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;::,) 26 

:r:: 27 

28 

29 

UB 

(B) If a lioensee has his feder~registration to 

manufacture, conduct research on, d~str~bute, or d~spense a controlled - V/ 
substance or a drug precursor suspended or revoked? The department may 

l~m~t revocat~on or suspens~on of a l~cense to the part~cular controlled 

substance or drug precursor wh~ch was the bas~s for revocat~on or 

suspension; or 

(C) If a l~censee comm~ts an unlawful act as enumerated 

in subsection (g). 

(2) When the department suspends or revokes a l~cense, all 

controlled substances or drug precursors owned or possessed by the 

licensee at the time of the suspension or on the effect~ve date of the 

revocation orde~ may be placed under seal. No disposition may be made of 

substances or precursors under seal unt~l the t~me for making an appeal 
~ .', 

has elapsed or until all appeals have been concluded unless" a court 

orders otherwise or orders the. sale of any perishable controlled 

substances' or drug precursors and the deposit of the proceeds with the 

court • Upon revocation orders,becom~ng final y all controlled substances 
• "r,' .. 

and' all drug precurs'ors may" De forfeit~d to the department., and all 

expenses of disposing of the for£e~ted controlled substances or drug 

precursors shall be borne by the licensee, and the court may order the 

licensee to pay a reasonable sum of money to the Department of Health to 

cover the expenses of disposition, and the Department of Health is 

authorized to seek enforcemellt of the order of payment, or reimbursement' 

~or any expenses through all lawful means. 

(g) Unlawful acts - licenses -~alties~ 

(I) It shall be unlawful to: 

(A) Knowingly transfer drug precursors except to an 

authorized licensee; 

(B) Knowingly use in the course of the manufacture,or\ 

transfer of a drug precursor a license number which is f~ctitious, '~> , 
-t, 

\ revoked, suspended, or ~ssued to another person; 

(C) Knowingly acquire or obta~n, or attempt to acquire \ 

or obtain, pOBsess~on of a drug precursor by miBrepresentat~on, fraud, )0 
forgery, deception of subterfuge; 

(D) Knowingly furnish fa·lse or fraudu"lent material 

information in, o~ omitting any material ~nformation from, any 

5 

11 
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....... 
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'CCf'., 
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1 application, report, or other document required to be kept or filed under 

2 this act or any record required to be kept by this act; 

3 (E) Have knowledge of the manufacture of a drug 

4 precursor not authorized by a licensee' s license, or have kno'wledge of 

5 the transfer of a drug precursor not authorized by his license to another 

6 licensee or authorized person; 

7 (F) Refuse entry in'to any premises for any inspection 

8 authorized by this act; or 

9 (G) Manufacture, possess, transfer, or transport a drug 

10 precursor without the appropriate license or in violation of any rule or 

11 regulation of the department. 

12 (2) Any pe.rson who violates the provisions of this 

13 subsection is guilty of a Class D felony. 

14 (h) U;cords to be kept - o~_,~orm::?JI 
15 (1) A manufacture~, wholes~ler, retailer, or othoer person 

16 who "sells" transfers, or other.wi.se furnishes any drug precur:sor to, a 

17 person shall make an accurate and legible r'ecord 'of the tran:;acti0D; and .' ... 
18 'ma-i'~tain the :redord for- 'a"period of at' least: two (2) years after the date 

of the transaction. 19 

20 (2) Before selling. transferring" or otherwise f:urnishing to -21 a person in this state a precursor substance subject to paragraph (1) of 

22 this subsection (h), a manufacturer, wholesaler, retailer, clr other 

23 person shall: 

24 (A) If the recipient does not represent a business, 

25 obtain from the recipient: 

26 (i) The recipient's drive-r's license, number or 

27 other personal identification certificate number, date of birth, and 

28 residential or mailing address, other than a post office box number, 

29 a driver's license or personal identification card issued by the 

30 department of revenue'that contains a photograph of the recipient; 

(ii) The year, state, and number of the motor 

vehicle license of the motor vehicle owned or operated by t:he recipient· 

(iii) A complete description of how the substance 
; " is to be used; and 

(iv) The recipient's signature; or 

(B) If the recipient represents a business, obtain 

(j 
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3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 . . 16 • , c ••• . , .. , · ce ••• 17 

• 18. 

cr 19 . 
·,.'c 20 , ... 

21 

22 

23 · .. · .. t, 
24 . · · .e •• 25 

26 
I: .... 27 

28 

29 

30 

the recipient: 

(i) A letter of authorization from the business 

that includes the business license or comptroller tax identification 

number, address·, area code, and telephone number and a complete 

description of how the substanc~ is to be used; 

(ii) The recipient's signature; and 

lIB 

(iii) For any recipient, sign as a witness to the 

signature and identification of the recipient. 

(3) Except as'otherwise provided in this act, a 

manufacturer, wholesaler, retailer. or other person who sells, 

transfers, or otherwise furnishes to a person in this state a drug 

precursor shall submit to the department, at least twenty-one (21) days 

before the delivery of the drug pre~ursor, a report of the transaction on 

a form obtained from the department that includes the information 

required by subparagraph (A) or (B) of paragraph (2) of th::l..s subsection. 

A copy of this report shall be transmitted to the Arkansas State Police. 

(i)(l) The ~ft or lO!!Jof any drug precursor discovered by any 

per'so~ reg'ulated b~ ~hi~' a~t shali' b~' re~;;;ted to the d~~artment and the 

Arkansas State Police within three (3) days after such discovery. 

(2) Any differences between the quantity of any ~rug 

precursor received and the quantity shipped shall be reported to the 

department within three (3) days after the receipt of actual knowledge of 

the discrepancy. When applicable, any report made pursuant to this 

subsection shall also include the name of any common carrier or person 

who transported the substance and the date of shipment of the substance. 

(3) On or after the effective date of this act, any 

manufacturer, wholesaler, retailer, or other person subject to any other 

reporting requirements in this act'who receives from a source outside of 

this state any drug precursor specified in rules and regulations 

promulgated pursuant to this act shall submit a r'eport of such 

transaction to the department in accordance with rules adopted by the 

department. 

retailer, 

(4) Any person violating any of the provisions of this 

is guilty of a Class A ~isdemeanor. i~f ~ ~ ~ 
(5) The department may authorize a manuf.act~rer, ~holesal. er, 0 

or other person to submit a comprehensive~nthly ;;.,eportJ . ;-;\l~"1 

subsection 

7 mdw321 ~ 
P! 

13 



lIB 

1 instead of the report required by paragraph (3)(A) of this subsection if 

2 the direc~or determines that: 

3 (A) There is a pattern of regular supply and purchase 

4 of the drug precursor between the furnisher and the recipient; or 

5 (B) The recipient has established a record of 

6 utilization of the drug precursor solely for a lawful purpose." 

7 

8 

.- , 

SECTION 2. Until such time that the Health Department adopts the 

9 schedule of precursors, the following shall be deemed to be precursors: 

10 

11 

12 

13 

14 

15 

17 

18 

1. D-Lysergic acid. 

2. Ergotamine and its'salts. 

3. Ergonovine and its salts. 

4. Methylamine. 

5. Ethylamine. 

6. Phenyl-2-Propanone. 

7. Phenylacetic acid and its salts. 

8. Ephedrine, its salts, optic.al isomer~ and salts of opt~cal .... 
isomers. 

':' 19 9 •. Norpseudoephedrine, its salts, optical isomers, and .salts of 

optical ;i.somers. 

.. , 

20 

21 10. Phenylpropanolamine, its salts, optical isomers and salts of 

22 optical isomers. 

23 

24 

11. Benzyl cyanide. 

12. N-methylephedrine, its salts, optical isomers and salts of 

25 optical isomers. 

26 13. Pseudoeph~drine# its salts, optical isomers and salts of 

:... 27 optical isomers. 

28 14. Chloroephedrine, its salts, optical isomers and salts of 

Q9 optical isomers. 

30 

14 

15. Piperidine and its salts. 

16. Pyrrolidine and its salts. 

17. Propionic anhydride. 

18. 

19. 

20. 

Isosafrole. 

Safrols. 

Piperonal. 

• 

• 
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1 SECTION 3. The Arkansas State Police is specifi.c:-a,;Lly empowered to 

2 investigate any violations of the provisions of this act, and enforce its 
.,-

3 provisions. Further, the Arkansas State Police and the Department of 

4 Health are authorized and directed to exchange information gathered or 

5 received by either agency under the provisions of this act. All records 

6 kept by licensees pursuant to this act shall be open to inspection by 

7 authorized investigators of the Arkansas State Police and the Department 

8 of Health during normal business hours and at all other reasonable times. 

9 

10 SECTION 4. In addition to rules and regulations authorized by the 

11 provisions of this act, the Department of Health may promulgate 

12 necessary rules and regulations to carry out the provisions of this act. 

13 

14 SECTION 5. All provisions of this act of a general and permanent 

15 nature are amendatory to the Arkansas Code of 1987 Annotated and·the 

16 

17 

'18 

Arkansas Code Revision Commission shall incorporate the same in the 

Code. 

': 19 SECTION 6. If any provision of this act or the application thereof 

...... 20 to any person or circumstance is held inyalid, such invalidity shall not 

21 affect other provisions or applications of the act which can be given 

... . . 
fC'''' , 

14" 

22 effect 'Without the invalid provision or application, and to this end the 

23 proviSions of this act are declared to be severable. 

24 

25 SECTION 7. All la~s and parts of la~s in conflict vith this act 

26 are hereby repealed. 

27 

28 

29 

APPROVED'~ 
'3 ~ ~ 9 __ GOVERNOR 

9 

15 
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Detailed Summary 
of 

~~---~-~---------

Colo. Rev. Stat. Ann. 12-22-303 to 12-22-324 (Supp. 1990) 
(incorporated into the state Controlled Substances A~t). 

12-22-303. Definitions. 

(13.5) Drug precursor - any substance, material, compound, mixture, or preparation 
listed in rules and regulations pursuant to § 12-22-323 or in regulations pursuant 
to 12-22-304 or any of their salts or isomers. 

Excludes substances, materials, compounds, mixtures, or preparations prepared for 
distribution over-the-counter or pursuant to a prescription. 

12-22-304. License required - controlled substances - drug precursors. 

(2.5) (a) The department may regulate and charge reasonable fees relating to the 
licensing and control of drug precursor activities. The state treasurer shall 
credit fees collected by the department to the drug precursor cash fund. 

(b) Every person who manufactures, possesses, transfers, or transports 
precursors 
or proposes to engage in such activities must annually obtain a license. 

(c) Licensees may manufacture, possess, transfers or transport drug precursors 
only as authorized by their licenses and this law. 

(5.5) (a) The following persons are exempted from licensing requirements: 
(II) physicians, dentists, phannacists, and veterinarians; 
(II) agents of licensed manufacturers acting in the usual course of 

business or employment; 
(III) employees of licensed carriers or warehousemen acting in the usual 

(IV) 

(V) 

course of business; 
college students using precursors for a bona fide educational purpose 
if the chemistry department possesses the necessary licenses; 
officers or employees of governmental and law enforcement agencies 
acting pursuant to official duties; 

(VI) researchers licensed by the department. 
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(5.6) (a) 

(1.5) (a) 

(b) 

The department may waive licensing requirements for certain manufacturers 
if it is consistent with public health and safety. 

12-22-305. Issuance of license-fees. 

The department shall license applicants unless it would be inconsistent 
with the public inten:st. In detennining the public interest, the department 
shall consider: 
(I) maintenance of effective controls against illegal diversion of 

precursors; 
(II) compliance with applicable state and local law; 
(III) convictions for violations of federal or state substance or precursor 

laws; 
(IV) past experience with precursors and establishment of effective 

controls against illegal diversion; 
(V) furnishing of false or fraudulent material in an application; 
(VI) suspension or revocation of a federal registration; 
(VII) other public health and safety factors. 
Licensees may manufacture, possess, transfer, or transport precursors only 
as allowed by their licenses. 

12-22-308. Denial, revocation, or suspension of license. 

(1) A license may be denied, suspended or revoked if the licensee: 

(b) has been convicted of or pled guilty or nolo contendere to a felony under 
a state or federal substance or precursor law; or 

(c) has had his federal registration relating to substances or precursors revoked. 

(2) The department may limit revocation or suspension to a particular substance or 
precursor. 

(3) Upon suspension or revocation, the department may place all substances or 
precursors under seal. No disposition may be made until th.e time for making 
an appeal has lapsed or all appeals have been concluded, unless the court orders 
a sale. Upon a revocation order becoming final, all substances and precursors 
may be forfeited to the state. 
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(1) 

12-22-314. Unlawful acts- licenses- penalties. 

Following acts are unlawful: 

(n) knowingly transferring precursors except to an authorized licensee; 
(0) knowingly using a license number which is fictitious, revoked, suspended, 

or issued to another person; 
(P) knowingly acquiring or attempting to acquire a precursor by 

misrepresentation, fraud, forgery, deception, or subterfuge. 
(q) knowingly furnishing false or fraudulent material in, or omitting material 

information from, an application, report, or document. 
(r) knowingly manufacturing or transferring a precursor not authorized by a 

license; 
(s) refusing entry for an inspection; 
(t) manufacturing, possessing, transferring, or transporting precursors without 

the appropriate license or in violation of rules and regulations. 

(4) Violation of (n) - (t) is a class 4 felony. 

(1) 

(7) 

(a) 

(b) 

(a) 

(b) 

12-22-318. Records to be kept - order forms. 

Licensees shall keep detailed and accurate records and inventories of 
substances for two years. 
Licensees shall keep accurate records of precursors. 

A person who manufactures, sells, transfers or furnishes precursors shall 
keep and maintain accurate records of transactions for two years. 

Before selling, transferring or furnishing a precursor, a person shall obtain: 
(I) from a non-business recipient: 

(A) a driver's license or identification number, birthdate, and 
address from a driver'S license or personal identification card; 

(B) the year, state, and license number of the recipient's vehicle; 
(C) a description of the substance's use; and 
(D) a signature; or 

(II) from a business recipient: 
(A) an authorization letter which includes the license or tax 

identification number, address, phone number and description 
of the substance's use; and 

(B) a signature; and 
(III) for any recipient, sign as a witness to the identification and 

signature. 

National Drug Prosecution Center 19 
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(c) 

---- ---------

A person who sells, manufacturers, transfers, or furnishes precursors shall 
report to the department at least 21 days prior to delivery. 

(8) (a) A person shall report the theft or loss of a precursor to the department 
within three days of the discovery. 

(9) (a) A person shall report the difference between the quantity of a precursor 
received and shipped within three days of actual knowledge of the 
discovery. When applicable, the report shall include the name of 
of the transporter and the shipment date. 

(10) (a) A person shall report to the department the receipt of a precursor from an 
out-of-state source. 

(b) Failure to submit a report is a class 1 misdemeanor. 

(11) The department may authorize a comprehensive monthly report if: 
(a) the furnisher and the recipient maintain a regular supply 

and purchase relationship; or 

(b) the recipient has a record of lawful use of the precursor. 

12-22-319. Enforcement and cooperation. 

(2) The board shall make necessary inspections, investigations and reports and 
cooperate with state and federal enforcement agencies. 

(1) 

(2) 

12-22-321. Rules and regulations. 

The department and board shall promulgate rules and regulations pursuant to 
Article 4 of Title 24 c.R.S. 
(a) The department may promulgate reasonable rules pertaining to precursors, 

including a common reporting fonn which contains: 
(I) the name of the substance; 
(II) the quantity of the substance sold, transferred, or furnished; 
(III) the date the substance was sold, transferred, or furnished; 
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(IV) 
(V) 

the name and address of the recipient or purchaser; and 
the name and address of the seller or transferor. 

12-22-323. Author;tj to control drng precursors by rule and regulation. 

(1) The department of health (department) shall schedule drug precursors, and may 
reschedule substances, or add to or delete from the list of substances pursuant to 
the State Administrativ~ Procedure Act. 

(2) In making a scheduling determination, the department shall consider: 
(a) whether the substance is an immediate precursor; 
(b) the actual or relative potential for abuse; 
(c) the scientific evidence of its pharmacological effect; 
(d) the current scientific knowledge regarding the substance or the 

substance for which it is a precursor; 
(e) the history and pattern of abuse of the substance for which it is 

a precursor; 
(f) the scope, duration, and significance of abuse of the substance for 

which it is a precursor; 
(g) the risk to public health; 
(h) the potential to produce psychic or physiological dependence 

liability . 

(3) The Food and Drug Administration (FDA) findings regarding the factors in (2) 
may be considered prima facie evidence. 

(4) If the substance has a potential for abuse, the department shall so find and 
control the substance as a drug precursor. Substances are not subject to cop,101 
solely because they are precursors of the controlled precursor. 

(5) Authority to control does not extend to tobacco or alcoholic beverages. 

12-22-324. Defenses and 18-18-110. Defenses 

The procuring agent defense is unavailable . 
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§ 12-22--303 PROFESSION'S AND OCCUPATIONS 

Jurisdiction _. ________ ~!atu!Q!1 Citat.;.:io:.:.;n _____ _ 

Peons}1vania .............•.........•. 35 P.S. §§ 780-101 to 780-14 ... 
Puerto Rico ........................• 24 L.P.R.A. §§ 2101 to 26()7. 
Rhode Island ..•......•.....•.....•.•. Gen.Laws 1956, §§ 21-2B-1.01 to 21-28-6.02. 
Sout.; Carolina •..•......••.•......••. Code 1976, §§ 44-5.3-110 to 44-5.3-590. 
South. Dakota ...•........•........... SDCl 34-20B-1 to .34-20B-1l4. 
Teooes~ ............•...•..•...•... T.C.A. §§ 39-6--401 to 39-6--419, 53-11-301 to 53-11-414. 
Texas ............................... Vernon's Ann.Texas Clv.St. art. 4476-15. 
Utah ............................... U.C.A. 1953, 58-37-1 to 5-8-37-19. 
Virgin [stands .......... ,·,', ....... , .. 19 V.I.C. §§ 591 to 6.3Oa.. ~ '. 
Virginia ... , ..• , ..................... Code 1950, § 54.1-3400 et seq. 
Washington ...•••.••..•.•...•..•• ,.,' West's RCYIA §§ 69.50.101 to 69.50.608 . 

. West Virginia .•• : •••••••••••••.••••• ,Code, 6()A-1-101 to 6OA-6-605. 
Wisconsin .............. : . , ..... , ... ,W.S.A. 161.001 to 161.62. 
Wyoming ............................ W.S.1977, §§ 35-7-1001 to 35-7-1057. ______ _ 

§ 1%-22-303 .. Definitions 

As used·in this part 3, unl~·.ilie context otherwise requires: 
'. ~ 

[See main 1?Olume.Jlr text of (1) to (7)J 
• '. ~ 4 _ \. • 

(7.5Xa) ClCon~lled substa~ce analog" means';a substance t:l\e chemical.structure of 
which is substantially similar to the chemical structure of a controlled substance in 
schedule I or If and: . . 

(I) Which has a stimulant, depressant, or'hallucinogenic effect on the central nervous 
system subst$.tially sinillar to the stimulant; depressant,' or hallucinogenic effect on the' 
central nervo~ system of a controlled substance included in schedule I or II; or 

(II) With respect to a particular individual, which that individual represents or intends 
to have a stimulant, depressant, or hallucinogenic effect on the central nervous system 
substantially similar to the stimulant, depressant, or ~anucinogep.!c effect on the central 
nervous system of a controlled substance included in schedule I or II. 

(b) "Controlled sub~tan~' analog" .d~ .not ~clude: ., 
(1) A controlled substance; :. .• 

. (II) AIJ.y substance for which there is. an approved new drug appl!cation; .. '" . 
: 0-" .... •• 0;.... •• .- .. ~ r... ~, !!. .. ... 0.. .. '1 

(III) With respect ~ a.pa..~c~. perSon,;.~ny' ~ubstanCe, if an exe~ption is in effect .for· 
investigational Use, for that ~on,. und~ ~n 6Q~:of th~. 'Tedefa:T'F~ .. Drug( ~4; . 
~metic Act!', 21 U.S.C. 355, as amended; j.o tr.e extent that.cond~ct with ~peGt toJ:.oo;-
substance is pursuant to the exemption; or \.~ ~,: : .. J. .. . .: . . ~";('::'::". 

.. .. .- •• : .• ~ ~ - ........ (. • :I .... ~:.. . .'. ".. • 

(IV) Any substance to the extent not iptended..for 'human consu~ption before such ~: 
exemption takes effect with respect J.o. tli~.:.substance.· '." .. . 
., . [S~" mai~ 1~i1i:~tor ~ 'oj(8)'to (13) J '. .,~ .:',:; 

(13,5) "Drug precursor" means any substance, material, compound, ~, or prePa~ 
ratio!! listed in rules and regulations. promulgated pursuant to seetion 12-2Z-823 or in 
regulations adopte:! pUrsuant to section 12--22-30:4(2.5) or any of the~ salts or isomers. 
"Drug P~"Ul'Sor" specifically ~c1udes those 8ubstimceS, materials, compounds; mixtures~ 
or preparations which are prepared for dispensing,pursuant to a prescription or oyer-tll,~ 
counter distribution as a substance whi~h is generally recognized as safe and eff~ve 
within ~e meaning of the IIFederal Food. Drug, and Cosmetic Ace', 21 U.S.C. 35(), as 
!UD~ded,' or have been iiianufactured, distributed, or posseSsed in conformance with the 
provisions of an approved new drug application or ·aIi .. exemption for investigational use 
within the meaning·of section 505 of the "li'ederal Food, Driig, and Cosmetic Aet",~21 
U.S.C. 355, as amended. . ..... .-

[See main volume for text of (14) to (35)1 

(la.S), (7.6) added by Laws 1990, S.B.90-1l7. §§ 4, 18, eft. July 1, 1990. 
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PROFESS-JOSS A~D OCCUPATIO~S 

HI"{orkal and Statutory Not('1: 
The 1m amcndp\cnt adof.'d lIubl'.<'Cs. (7.5) and 

(IS.5). 
Section 21 of Laws 1990, S.B,90-117, pru\'ides, 

in ptlrtinent part: 
"Effective date-epplicahlllly. Sections 1 

through 8 and 11 through 22 of this act shall 
take effect July 1, 1990, and appll to offenses 
committed on or after said date. •• .. 

§ 12-22-304 

Cro6S Ikr~r ... n(,Ci: I 

Accountants, admini~trat.ive pcnnlties for ha, 
bitual int..~m~ra.n('.:, 8CC § 12-2-12.:'1. 

Aircr;.Ct, operating under the inflUence of .Ilkv-, 
hoI or drugs, see § 41-2-102. 

Dil'lmissal of teachers, procedure and review. 
see § 22--63-302. 

§ 12-22-304. License required-controUed 8ubstances-drug precursors-fund cre­
ated 

[See main volume for text of (1). (2} 1 
(2~5)(a) The department in~y promulga'te reguI~tions'and charge teasonable fees rela~ 

ing to the licensing and control of the manufacture, possession. transfer. and transports- . 
tion of drug precursors. The fees established under this subsection (2.5) sh8lJ be coll~ 

, by the department and transmi~, to t;he state treasurer, who shall credit th.e Harne to·the ' . 
drug precursor cash ,fund, which fund is hereby ,created..· ., 

(b) Every person w~~' manuf~, pgssesSes, ~fers, or' ~sports 'WlY. drug 
PrecuI'89r or who proposes to. ~ge in the ntanufacture, possession, transfer, or' 
"transwrtation of any drug precursor ',must obtain, annually, a license issued by· the 
department. I 

.. ~ ... :.; : -.. . . 
(c) Persons licensed by the department to manufacture, possess, transfer, or transport 

drug';Precursors may manufacture, p:>ssess, transfer, or transport those substances to th~ 
ext4iit, authotized by their licenses. ~d in ,conforinity: wit4 the other provisions of this. ~;. 3. ':." .. , " .' ...... '., .' , . ' .... ; 

(d) This subsection (2.5) is repealed, ,effective July 1, 1992. • 

[See main vqlume for text, of (3) to (5)1 

(5.6)(a) The following persons are not required'to be licensed under subsection (2.5) of 
this section and may lawfully possess drug precursors: 

(1) PhysiC:.ans, dentists, pha.rmacis!S, and veterinarians; 

. (ll) An:, agent of any licensed man¢actu,rer of any drug prec~r if he ~ acting ,in the 
usual course of his principal's business or employment; '. 

.. : '-'" .. • ..... 'l.' •• ".' :,....:. .. ~,.,& .. ~ 
, (1m An employee of a licensed common or C9nt;ract eamer or licensM ~arehQil.sema.n 
whose posses;sion of. any drug preCursor is in the .. UBual' ~urse of th~ licensed cQmmQn ot: 

_ contract carner.or licensed wareho~man'8 bus~ess;. {,.:-,-:~.i. .. ::! .. ~ _ ... ·.~.:.:d ~:.,r~ 

(IV) A student enrolled iIi'a college chemistry claSs' for Credit if the student's use (if the 
drug precursor is for a bona fide eduCational purpose and if the chemistry department'of· .. 
the, edUC!Ltioruu insti~tio~ ot:J1erwis~ ~s~s~f'a~ the n~g ~ic~~ req~. ~y the 

_ ~e~en_t;.. , .' ~ .'. _ . __ ,:, _:.... > '" '>"!;~ :'" ,~" ~~: ~~ :.~ . ,=~" .\~:';' , -,,:; :~ ~ "'; .<~.: ,:, 
(V) Officers or employees of appropriate agencies of federal, state, or local g9ye~-, 

ments and law enforcement agencies acting pursuant to their official duties; , 

(YIJ .Every ~earcher, including ,~aiytical hboratori~', experimenting with,' studying, '. 
_ or ~ting any drug ~log woo is licensed by the, departinelltp~u~t to the require-

'menta ~f-8ubsection (1) of this section. . ' . ".' ':: 

(b) ~ subsection (5.5) is repealed, effective July 1, 1992. , . ,. 'J 

, ': (5.6)(a):.The de~~nt ptSy. ~~ :i>j :re~tio~"~~ ieqUireitient~for llrensirig qf 
certain manUfacturerS if it is' consistent With the pub1i~ health ind' safety. .' ': .': .,'.' 

~) Thrbsection (5.6)' is re~led~:effective Jtily i; i992 .. : 
.1, [See ~in volume for text of (6), (7) 1 .', 

(2.5), (5,5), (5.6) added by Laws 1990, 8.B,90-117, § 6, eff. July I, 1990. 
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§ 12-22-304 

Hillwrkal and Statutory Not(1l 
For effecti\'c date and applicability of Laws 

1990, S.o.90-117, sce Historical and Statutory 
Note following § 12-22-303. 

§ 12-22-305. Issuance of license-fees 

[See main volume for text of (1) J 
(1.5Xa) The department shall license an applicant to manufacture, possess, tra3sfer . 

transport drug precursors unless it determines that the issuaMe of such license woUld 
inconsistent with the public interest. In .determining the public interest, the de '. 
shall consider the following factors: . . . 
: (I) Maintenance of effective controls against diversion of drug precursors into .0_ 

than legiti..rnate medical, scientific, or in4ustrlal channels; . - . 

(II)' Compliance with appli4ble state and local law; . 

(III) Any convictio~ of the' applicant under. federa~ or s~te· laws .relating to ~ 
controlled substance'-o} drug p~Jirsor; . . 

(IV) Past experience in the malluf~cture, possessiOn, transfer, or transportation~~ 
drug precursors and the existence in the applicant's establishment of effective con~ 
again..~ diversion; . .. . 

(V);'Furnishing by the applie1lnt of false or fraudulent material in any application'~ 
under this part 3; 
. f\l) SuS~ns!on or .revOcation of f:he applicant's federal 'registration ~ mahufa~1 

di.Sfti'bute, or dispense 'controlled substances or drug precursors as authonzed by fedetm. 
law; a~d , ......,. '. 

" , (VII),'Any o~er factOrs relevant- to and consistent with the public health and safet.f~ 
(b) liCensing under this section does not entitle a licensee to manufacture, possesS', 

transfer, or' transport drug preCursors other than those allowed in the license. .., 
(c) This subsection (1.5) is repealed, effective July 1, ,1992. : ;., .. ; 

£See. main volume for text of (2) to (5) J : 
(i.p) added by Ltiws"1990

1 
S.:B.~1-1T,·§ 7, eff.!"Jury 1~<'1990~ -: .. ~ ::.~ ::", .. ,: .: .... I 

: '. HistOrical and statutory N~i : ,:-..!.::: .. :, .,' ::-"':i .. ,.:d,:-,:. /", •. :: :. - "',~" ;. : 
'For -&fecl:ive aaie,·an<t·a.pp1icabiliti Of L.iW8~ ,.:'J r-:~'·!':n;o:,.,r.I'!:·i":.'I~:; .. '~i' ,;-·~:~:r:,l;:: ':,;;'. 

1990, S.B.!X?-P7;:'8ee· Hisf.oi:ieaJ' and'· S~tutory· ,=::-:1 i.; ~: -;.:;,: :",.:r '::-:; :,'. '- •• : .. '." -,:. " .:.:';- '.'l:. 

Note follOWIng § 12-22-303~ , '·r·~ .. :;,,! . ~:~ ....... , .... :..,~ '. " .... , :. 

' .. "" .::~ ~'o ", .. :' : ••••• .' . '.~.J. -. ;'.~' .. ' " : 

. § 12-22-308. Denial. revocatiog.. or luspension of license .: ,. . .. : _ 

-(1) ~ . license issued under this part""a may be denied,' susPended, or revok~""by tfi~, 
department OF by the board pursuant to article 4 of title 24, C.R.S., upon a finding tlme 
the licensee: -

'[SeI:. main vol~"-me'for text of (1Xaj J 
<h): HaS: been co~Vkied- '~f:~9r .~ fuut ~ptea by 'a""court a plea of ~ty 'or noiq 

contendere to, a felony- tmae:-any state or fea.erallaw re~ting to a controlled suootance 
or a drug precu:rs~; . ' .. :. . "."" . . . . . ", ' - ...' 

• ~ :.', .: :~ .. ~ !._;:,!-....... ,~.~.- ..... --: .. :.-.... : :i·:.:~ 

_. (0). aas.~ JUs f~ez:al.registration J;Q. ~ufacture, conduct resear.ch on, distribute,. or 
~petiSe a·controlled. substan6e_~~. ~ 'drUg'p~or p.uspended ·m:··revoked; .. or' .".,...... ... 

- -.... ' ••• .. .. '" ....... : ~.' :;'1 ,:. ' .. ::, \. .. ~ • 

[See main volume for text of (1Xd) J 
(2) The department or the board may limit revocation or suspension of a license to the 

particular controlled substance or drug precursor which was the basis for revocation or 
suspension. 
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PIWFE&lIONS AND OCCliPATIONS § 12-22-314 

(3) If the dcpartllll'nt or the board susper.dg. or rC\'okcs a licen~e, all controlled 
subEt.am~es or drug precursors owned or possessed by the licensee at the time of the 
suspension or on the effedjve date of the revocation order may be placed under seat. No 
disposition may be made of substances or precursors under seal until the time for making 
an appeal has elapsed or until all appeals have been concluded unless a court orders 
otherwise or orders the sale of any perishable controlled substances or drug precursors 
and the deposit of the proceeds with the court. Upon a revocation order's becoming final, 
all controlled substances and all drug precursors may be forfeited to the state. 

[See main volume for text of (4)] 

(1)(b), (l}{c), (2), (3) amend~ by Laws 1990, S.B.9Q-1l7, § 8, eff. July 1, 1990. 

Historical a.nd Statutory Notes 
The 1990 amendment inserted references to 

drug precursors tI1.roughout. 
. II' . 

For effective 'date and applicability of taws. 
1990, S:B.90-117, see Historical and Statutory 
Note following § 12-22-303 .. 

.~ -.-, 

§ 12-2~lO. Controlled 8ub~t8~ce~hedule n 
- -
[See main volume for te:J:t of (1) ] 

(2) The following substances are declared to have a currently accepted medical_use in 
treatment in the United States or currently accepted medical use with severe restrictions, 
to have a high potential for abuse, and. if abused, to potentially lead to severe physical or 
psychological dependence and are classified as schedule' II eqntrolled substances: 

[See main iJolume for text 'of (~Xa) to (~Xc) J . '. . 
(d) <;:Ontrolled 8ubstance analog. Unless specifICally excepted or unless listed in 

another .schequle, any material, compound, mixture,. or. p:r:eparation which. is a <:on.trolled 
substance analog,·.as defmed·in section 12-=-22-303(7.5), the chemical structure of whjch is 
substantially similar to the chemical structure of a controlled substan<;e in schedule II of 
this part 3 or that was specifically designed to produce an effect substantially similar to 
or greater than the effect of a controlled substance in schedule II of this part 3, all or 
part of which is intended for hutpan consumption, shall pe treated for the purposes of this 
article as a controlled substance in schedule II of this part 3. . . 
<?Xd) added. by Laws 1990, S.B.9Q-117, § 17, eff. July 1, 1990. 

. ~istori~ 'ancfStatutorY Notes ....... - For effective date and applicability of Laws 
The 1990 amendmezit'~adde<l Par: (2)(d).· .~ ... 1990, S.B.!X?-117. see Historical and Sta.tu~ry . 

. . • ••...• _ ·._~.·;i :.i':·:-.Note foDowmg § 12-22-303.·· : .... , .. ' . 
''':'.' ':'~. '''':~'''' ·:.'.:.~··<;~::,;.i·~::".~~~,.,~_,.;:~:- ';.~":.':<'" :: .. : .... ~;:: . .' .... ~ .. :: <~:~.:: .. : -

§ .12-22-314. Unlawful aets-lice~pena1ties' , :~'" : .'. .'. .. . . . . 

(1) ~cept as otherwise· -pro~ded' in- this -part 3, the fol!owing acts .8:l"e unla~l:. 
.. [See main wlumefor text of(1Xa) to (1Xm)] ' ... :' '-

(n) Knowingly transfemng drug preCm.so~ except to an authorized ~censee;"":" " .. -_ ~ 
'(0) ~owingly using in the oou.rs~ or-the manufacture or ~fer Of ~drug precUrsor a 

license number which is fictitious, revoked;- sus~nded, or issued to another pe1'8on; 
.. (P) Knowingly acqUiring or obt:aiIrlng, or attempting to acquire or obtain, possession of 

a drug precursor by misreprese~~tioD,.fraud, forgery,_deception,:or subterfuge;·. ;' .. 
(q) Knowingly furnishing false or fraudulent material iDformation in, or omitting any 

material infonnation from, any application, report, or other document required to be kept 
~r fil~ ~der this part 3 9.t: any reco.~ ~uired. to be ~ept by this part 3; . . . .. 

_ (rf.Th~ knowing ~~uf~ tiy' a:'ikens~ ~Ja_drug-precursor'not autnorized by his 
license, or the lrno.~g transfer of a drug· precursor not authorized by his liCense to 
another licensee or authorized person; .... . : .. -.. ,: ...... . 

(s) The refusal of entry intO any premises for any inspection authorized by this p8.rt 3; 
(t) The manufacture, possession, transferring, or' transporting of a drug. preeursor 

without the appropriate license or in violation of any rule or regulation of the department. 
!)el? '!noin "olll.me for text of (2) to (3).1 
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§ 12-22-314 PROFI-;SSIONS AND OCCUPATlO~E 

(4) Any person who violat.f:5 paragraph (n), (o), (p), (q), (r), (8), or (t) of suosedi(ln (1) ot 
this section commits a class 4 felony. 
(l)(n), (1)(0), (l){P), (l)(q), (I)(r), (IX5), (I)(t), (4) added by Laws 1m, S.8.90-117, H 9, 10, eff. oct:. 
1990. . ., 

Historical and Statutory Noles 
The 1990 amendment added pars. (1)(0) to (t); 

and added 8ub8~ (4). . 

"Effective dllte-applicahllltl. ..~. '.' :'. 
tiona 9 and 10 of this act shall take eft ' 
Oct.obl>.r 1, 1990, and apply to offenses co' Ui • 

Seclion 21 of Laws 1990, S.B.90-117, provides, 
in pertinent part: 

ted on or after said data" ' . 

~ § 1!!.-22-318. Records to be kept-order (onns 

(lXa) Each person ~censed or otherwise authorized under this part 3 or'other laws of 
thiB state to manufacture, purchase, distribute, dispense, administer, store, lllSe in re-

o search, or otherwise handle . controIIM substances shall keep and maintain sepa.ra.te 
detaHed and accurate records and inventories relating to controlled substances and retah,1' 
all such records and inven~ for a Period of two yearS after tlie respective dates of 
such transactions as shown on such record' ,~, and inventories. 

- (b)(I) EaCh ~rson licensed under section 1~~2.5) who manufactures,.po.ssess€S,., 
transferS, or transports a drug precursor shall !maintain, on a current basis, a comple~ 
and accurate' ~rd of each substance manufactured, possessed, transferred, or trans::' 
ported by thelIicensee in accordance with regulations of, the department.. '. " ' 

(II) This mragrapli (b) is repeal~ effective July 1; 1992., 

.. ". ::' ,;-.::, .. :[8U main voluf!le for text of (2) to (6) J '~""< ' ;.: ," ; • 

, . ':. riXa) A ~inufactUrer,' wholesaler; ~taHer; or other Person who' sells,' tra~sferS, or 
otherwise, 'furnishes any dnig precursor to a person shall make an accurate and legible 
recor.d 'of the transaction and maintain the record for a period orat least two years after 
the- date of t&'1e transaction. . . .:' .. .:; 

(b) Before selling., transferring, or otheiwise furnishing to· a perSon in' this state ~ 
precursor substance subject to paragraph (a) of this subsection (J), a manufacturer, 
wholesaler, retailer, or other person shall: : . , . . 

(I) U the recipient does not represent ~ business, obtaiD. from the-.recipient: .... 
:";:. r"":' ' .• ~'~ ... r ~ .. •• - • • : ........ ~ ••. :-, ... , 

(A) The .. recipient~s_:driYe~s ,license n~ber or other,perSonal ~de~ti~ca:ti~n ee;ltificate . 
'. number, qate of birth; and residential or: mailing address, oth¢t I ~ a pOst, office box 

number,: from a' drivers .liceQae .or personal identification card issued by the department 
of .revenue. that contains a photograph of ,the recipient;: '. " ; -. ;. , " 
,,' ;':1. t "0 : •• \. ...... .' ," '...... ~. v ..... ~ •. 1. ~ ,. _ •• , :.. . 

(B), The year, 8~te, and ,number of ,the moj;or vehicle license of the.,mqV:>r vehicle owned 
or operated by the' recipient; , .',. ;:' ':', .', . ,... ." ." . .' . 

'.. " .... "... .. . ." ," 
(C) A complete d,escription of hOw,.the substance is to be-Use(}; 'and' 
(D). Th~ ~pi~ntj signa~; or '" .: .'. . ,,-. ',' ,.~: ,,_:, 

, ..... .:. :' i 

(In If the recipient represents a business, obtain from the recipient: .. 

(A) A letter-of authorization from, the business that-includes the business license or 
comptroller taX identifiCation number~ addresS: area code and telephone number,. and' a 
complete descrip~n of how: the .substant;e .is.to be used; 

(B) The recipient's "signature; and -. .' . . , : ... -: - . ", 1 
'.. r •• · • .; •• ........ • • • " ", ,...~. :.. ..... .: . - ~. " '.' ' •• 

(III) For any re.ciPi~mt, sign a,a a witnes8"to tbe:signature and'identification of'ilie 
~l!~~r'~'i~"'~"~~: ;~:::,\:,:;' :."~. '~:: . · .. ·r ,:-~: ::. :~::'~'. ; ,:" .. ;. ,-' ,;·~:·!r~." ;-. <':~.~ ,,:. ~.~:: .~.: . 

(c) Except as' otherwise provided in this part 3, a manufacturer, wholesaler,. retailer, 'or 
other person who sells, transfers, or otherwise furnishes to a person iri this state it dl-ug 
precursor subject; to paragraph (a) of this 8u~tion (7) shall submit to the depiu1:ment, at 
least twenty·~)De days before the delivery of the drug precursor, a report 'of the 
transaction on a form obtained from the department that includes the infonnation 

. required by gubpara~aph (l) or (IT) of. pa!.'"E!.graph (b) of this s .. ~bs&'1:i(m (7) 
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PROFESSIONS ANn OCCUPA1'IONS § 12-22-321 

(d) This subsection (7) is repealed, effective July 1, 1992. 

(8)(a) The theft or loss of any drug precursor discover~d by any person regulated by 
this part 3 shall be reported to the department within three days after sUlch discovery. 

(b) This subsection (8) is repealed, effective July 1, 1992. 

(9)(a) Any difference between the quantity of any drug precursor recElived and the 
quantity shipped shall be reported to the department within three days after the receipt of 
actual knowledge of the discrepancy. When applicable, any report made pursuant to this 
subsection (9) shaU also include the name of any common carrier or person whO' 
transported the substance and the date of shipment of the substance. 

(b) This subsection (9) is repealed, effective J!-11y I, 1992. 

(iO)(a) On o~ after July 1~ 1990, any man~acturer, wholesaler, reta'iler, o,r other -person 
subject to any other ZWOrting'requirements in this part .3, who receives from a source 
outside of this state any drug prec~or specified in rules and regulatiom. promulgated 
pursuant to ~on 12-22-3.23, shall submit a report of such transaction to the depart-· 
ment in accordai!.ce, with rulef! adopted by the department. 

(b) Any person specified irl'-paragraph (a) of this subsection (10) who does not submit a 
~P9rt as required by such paragraph (a) is guilty of a class 1 misdemea,nor. , 

(0) This subsection (10) is repealed, effective July I, 1992. 

(l1)(a) The department may authorize a manufacturer, wholesaler, retailer, or other, 
person to submit a comprehens~ve monthly report instead of the rerfOrt required by 
paragraph (c) of subsection ro of this section if the director determines that: '. ... . ,.. . . 

(I) There is a pa:ttem, of regul~' supply apd'purchase of the'drug precUrsor ~tween, 
the furnisher and the recipient; or • , ' , 
"(Ii) The'recipient has establisheP, a record 'of utiliZation of the drug precursor solely for ' 

a lawful purpose. 

(b) ,This subsection (11) is repealed, effective July 1, 1992. 
(1) amended and (1), (8), (9), (10), (11) added by Laws 1990, S.B.90-117, §§ 11, 12, eff. July 1, 1990. 

, Hi~torica1 and StatUtory Notes 
For effective date and applicability of Laws : : .. 

1990, S.B.90-1l7, see Historical and Statutory 
Note following § 12-22-30g>',~: ."::- ' 1,' , •• ' ,.' :.,.': ' • '. ' • 

~,~i::l.:!.";:.:." .. ~! .. ; .~ .·.·~x':.;\.-::p~ f'~:;. : .. ru.b":".\~ .. , .. ;.!:~,. ·~tl.;."j - .. , .••.• ' .... t! -:'. :- _ s .............. :. ._." 

§ 12-22-319. Enforcement ,and' cooPeration· ,~::' ,. ~, :: ,,~":' }.'~, r • 

. , '~'::'. ,',' [See·maifl;,oolume!or text 01(1)J ... :: ;", ,i'·:·";' . : .• 

(2) The' board 8ha~ make any" inspe<;tions, inveStigations, anq. r/~ports that. may De 
J:leeess&ry to determine compliance with the provisions of thiS pm.:t 3 -as they .pertain: to' 
pharmacies, pharmacists, and manufacturers alld whotesalers ot· oontrolled substances 
and to persons who manufacture, possess, transfer, or tiansport drug prec1.\I'5ors and· .. 
shall'cooperate with all agencies charged with the enforcement' of tlhe laws of this state, 
all other states, 'and the United States relating to controlled substances. 

. [See main volume for te::t of (3) J '., , ': 
(2) ,amended by Laws 1990; S.B.90-1l7; ,§ 18, eff. July 1, 1990." 

Historl~ and StatutoQ. Notes . ' .. 
For effective date and applicability of Laws 

1990; S.B.90-117;" ·Il00· HiStotjeai and ·Statutory :-.:- .... ~ - ~~.- "J.;: •.• -: 

Note following ~'12-22 ... 00al' ,'. ;"~ 1"",' ,:;.!. "''I.;:', _' .:'. ... 

§ 12-22-321. Ru~es and regulations 
.• ... l 

(1) The department and the board shan promulgate rules and regulations to implement 
the provisions of this ~ 3 pursuant to the procedures of artide 4 of title 24, C.R.S. 

(2)(a) In addition to rules and regulations promulgated pursuant to sections 
12-22-304(2.5) and (5.6), 12-22-318, and 1~22-3~, tJle uepari:OIeni. Hili)' proil,·ulg'ate 

28 

• 

• 

• 



• 

•• 

• 

§ 12-22-321 PROI-'ESSIONS AND OCCUPATIONS 

reasonable rules necessary to implement the provisions of this article relating to the 
control of drug precursors, including rules specifying a common reporting fonn fo~' 
substances that are drug precursors that contains at )~ast the following information; 

(l) The name of the substllnce; 

(II) The quantity .of. the substance sold, transferred, or furnished; 

(III) 'The date the substance was sold, transferred, or furnished; 

(IV) The name' an4 address of the person buying or receiving the. substance; and 

(V) The name and' address of the manufaetu:rer, wh~iesa]er, retailer, or other person 
seIling 9r transferring the substance. . . 

(b) Rules and ~gulations promulg~~ 'p~rsuant to this section and sections 
12-22-304(2.5) and (5.6) and 12-22-818. to iJ:nplement the provisions of this article relating 
to the control of drug precursors 8h~1l be promulga~. no later than October 1, 1.990. 
~",hy Lam 1990, S~B.~111, f 14, iff. July ~, 1990. . .' _ . . . . . 

Historical and Ststuto~ 
For effective date ~ applicahility of LaW& . 

1990, S.B.90-117.~.>Gee Historical and Statutory 
Note following ~ .12-22-308. ' 

-

§ 12-%2-323. Authorit;r to control drug precursors by rule and regulation 

(1) The d~~~t shsll promulgate by rule and regwation a list of drug precursors,: 
comprised of!li:iy"substarice, material, compound, mixture, or preparation or any of their 
salts· or iSomers which are drug precUrsorS.' The department may add substanees to, 
delete substances. from, and. ·resched~e ·substances·listed in such drUg precursor list 
pursuant to the procedures of the "State Administrative Procedure Act:', article 4 of title 
24, C.R.8. 

(2) In making s'detennination regarding a substance to be placed on the drug precursor 
list, the departmeqt shall consider the following: .... ',. i. 

(a) Whether the_ substance is an immediate precursor. ~f a con;q:olIe4. substance; 
(b) The actual or relative potential for abuse; ,;,.., ;~, - .. ~. !.:\;.~;; .J:.. '. :.', ... '., .• ,' 

• - ... ·~ .. t· ...... ... ~ ; ~., ', __ - __ -0 •• 1; • ~I -. .:. .: .. 

(c)"The_ Sclent:mc evidence of its ~harmacolo~Cat e~~' if 'Kii?w;+·~~";'l '~\. ::.:. ;::;~.~. . " .~ 
(d) ~ state ,of current scientifie knowledge regarding;the subst8.nee or the cOntrolled. 

silbsil!nee fQr whicli it is a preeursor;--· : '~l;~~i~~~t}~i 'i:ff,.~. to:;· ,,:-;, .• ;',.;-..... i.1··.:··~.!·-·~'-f j . 

. (e) The hisj;ory and Cltn'ent pa~ of abuse~C?{ih~:'tOntroiled sub8~ce for which it is 
a P~~.: '::'.-"':''':~~ :: .... : , ....... : ...... ; ." "H~"i'''':''~~: ....... ,_: •• ' :_:' ......... 

·(f)·The soo~~ du.iatio·rr,:and signifiCance of·abuse of the cOntrolled substance for whieh 
it is s pi=ecursOr;~." ... :" - -: ~. ':: .. "'-- ::., '.- '''':;'; !';.:'.~ ~;I: .,~.-. : ., .... ';-' ':;;j:~.;. ':':" - :: 

(g). Th~- riskto':the public health; .,. _. . - -
-' . 

(h)" The potential of the 8ubstaIiee or the controlled sl.l.bstan~ to 'produce psychic or 
physiological depeJ!.dence liabilii;y. . - .:. : .. ' ~ .,.:- .':'.K .;.... . _ 

(8) The de~eDi may consider findings of the federai food and drug administration 
or oure&u as prima jacie evidence re1a.ting to one or more of the factors in connection with 
its determination. ' .. ' .. r .; : .. • .; ~.. • • , 

.- .. r: ... J • ~ ~ ~-: .. : 0 ... ~ ...... '" • .,.... • -: 

(4) After considering -the factors enumera~' in .subseetioD·_ (2) of this aedion. the. 
department shall mak~'finding,s with·respect thereto and shall promulgate·a rule cOntrol­
ling ~ substance as a drug preca.rsor upon a finding that the substance has a potential for 

• abuse. If the department designates a substance as an immediate drug precursor, 
substances that are precurso%1!, of the controlled precursor are not subject; to control 
solely ~a.se they ,are precursors of the controlled precursor. ' .. .,.... .. ......... .' 

(5) Authority to control" under this section does not extend to alcoholic beverages or 
alcoholi~ EqllOI'3, farm::n"tcd f"'-l"t be:.:r:?~es, .:ir tvL.::.cw. 
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PROFESSIONS ~II.lD OCCUPATIONS ~ 12-32-1<! 

(6) This section is repeated, effecti't'e July 1, 1992. 
Added by Laws 1990, S.B.90-117, § 5, eff. July 1, 1990. 

H1l1torlcal and Statutory Notet 
For effective date and applicability ot Laws 

1990, 8.B.90-117, see Hiatorical and Statutory 
Note following t 12-22-803. 

§ 12-22-324. Defen8-efl 

'Th,~ common law defense known as the "procuring agent defense" is not a defense to 
any crime in this article or in title 18, C.R.R , . , 
Added by Laws 1990, 8.B.90-117, ~ 15, eff. July 1, 1990. 

Hlitorkal and SWutory Note. 
F,:or effectiv~ Jiate' and app1jcabruty' o'! Laws 

1990, S.B.90-1~ see HistorieaI arid Statutory 
Note" fonowing § 12-22-303. ',-

. , 

ARTICLE 23" 

Electricians 

§' 12-23-1OU. Li~en.se ~uhements, ' 
[See main volume for tezt of (1) to (.f) 1 "" ' . . ' 

(5}(a) No person, firm, copartnership, association, or combination thereof shall engage 
in the business of an electrical contractor without having first registered with the board. 
The board shall register such contractor upon pa~ent of the fee as provided in section 
12-23-112, presentation of evidence that the applicant has eomplie(I'with'the'applicable: 
workers' compensation and unemployment compensation laws of this state, and'satisfac­
tion of the requirements of paragraph (b) or (c) of this subsection (5). 

.. " .lSee main, volti,~ for text of (5)(b) to (5Xd) 1 
(5)(8) ~ended by Laws 1m, H:B.90-1i~~ -§, Sl;·~. Jm;. I, ~:" ... .-:' " " , -.: 

... : ... ~ 
• -! JI" 

.. } 

ARTiCLE 31' " 

Chlld "Hea!iIi .AAociate8"· ',', -: . 
_ .. - '.. .. .... 'i .. - ... ,{ 

'U 12-31-161 to" ii-31-i14:. Repealed by Laws :1~86, H.B.I032" § 6, eff. July 1; 1990: 
. § 12-31->116.- Repealed by Laws 1986. ~.1032. § ~, eff. July 1, 1990 -

. ..... -,.'. ,;, - ... ....... 
ARTICLE 32 

. ,. ... ',. 
,~ .,:. Podia~. 

: eo .. 

section- , . , ",,-, " .'. ',: ." SecUoa,.·' " .' ,.-:. 
1~101.5. Podiatriestirgery. &ew]~· -' .. l~l09.S.., VISe of ph~ asaistanta,: 

'.' ,.':' ._ ' ~ "J' "'.:!:'!'~, ~ ~; :':' - ' •• ' '£New] ., 
,. ..!.. ~ --""'';' ,f .~; .. ' .... 0:.. "_." .~"" .... 

ero.. ReCermces' , 
Genenl1 assembIY review 'of regulatory agen-' ,"., 

clea, ~ ~ 24-34-104 • 
. 

§ 12-32-101. Definitiom 
• ~ us.-..--d iI! this article, un1~G ±e ccnt;:~:; ~thenvt:c =~quire&: 

{See 7TUlin volume for text of (1), (2) ] 
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• 
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NEW MEXICO 

Detailed Summary 
of 

N.M. Stat. Ann. § 30-31B-l to 30-31B-18 (1989). Drug Precursors. 

30-31B-l. Short Title. 

Act may be cited as the Drug Precursor Act. 

30-31B-2. Definitions. 

A. Administer - direct application to a patient or research subject by a 
practitioner or an agent. 

B. Agent - person authorized to act on behalf of a manufacturer, distributor, 
or dispenser. Excludes common or contract carrier, warehouseman or their 
employees. 

C. 

D. 

E.' 

F. 

G. 

H. 

I. 

J. 

K . 

Board - board of pharmacy. 

Bureau - bureau of narcotics and dangerous drugs of U ,S. Department of 
Justice, or its successor agency. 

Controlled substance - Schedule I-V substance. 

Controlled substance analog - substance which is substantially similar 
chemically to a Schedule I-V substance or was designed to produce 
substantially similar effects. Excludes safe and effective substances 
under the Food, Drug and Cosmetic Act or substances subject to a new drug 
application or exemption for investigational use. 

Deliver - actual, constructive or attempted transfer. 

Dispense - to deliver to an ultimate user or research subject pursuant to 
a practitioner's lawful order, including labelling and preparation. 

Dispenser - a practitioner who dispenses, including hospitals and 
pharmacies. 

Distribute - to deliver other than by administering or dispensing. 

Drug - substance in the U.S. pharmacopoeia, official homeopathic 
pharmacopoeia of the U.S., official homeopathic pharmacopoeia of the U.S., 
official national formulary or their supplements. Excludes devices or 
their components, parts or accessories. 
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L. Drug precursor - substance, material, compound, mixture or preparation 
listed in the Drug Precursor Act or their salts or isomers. Excludes 
substances, materials, compounds, or mixtures prepared for distribution 
pursuant to a prescription or over-the-counter. 

M. Immediate precursor - a compound commonly used or produced primarily 
as an immediate chemical intermediary. 

N, License - license to manufacture, possess, transfer or transport a precursor. 

O. Manufacture - production, preparation, or processing a precursor by 
extraction or synthesis or a combination, including packaging and labeling 
except: 

(1) as an incident to administering or dispensing in the course of 
practitioner's professional practice; or 

(2) by a practitioner's agent under his supervision for research, 
teaching or analysis and not for sale. 

P. Person - an individual, proprietorship, partnership, corporation, association, 
the state or a legal entity and its political or legal subdivision. 

Q. Possession - active or constructive dominion. 

R. Practitioner - a physician, dentist, veterinarian or other person licensed 
to prescribe and administer drugs. 

S. Prescription - an order given for a person for whom a controlled substance 
is prescribed. 

T. Transfer - sale, possession with intent to sell, barter or giving away. 

30-31B-3. Drug precursors list. 

List of precursors, including ephedrine. 

30-31B-4. Duty to administer. 

The board shall administer the Act and promulgate regulations pursuant to the 
Uniform Licensing Act. 

A. 

32 

The board may add substances to the list after considering: 
(1) whether the substance is an immediate precursor of a controlled 

substance; 
(2) the ease by which the substance can facilitate the manufacture 

. of a substance; 
(3) legitimate llses which would be hampered by listing the 

substance; and 
(4) other public health and safety factors. 
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B. The board shall regulate a substance as a precursor if the substance has 
a significant potential for use in manufacturing a substance. 

C. Substances are not subject to control solely because they are precursors 
of a drug precursor. 

D. If a substance is controlled under federal law, the board may similarly 
control the substance after providing a hearing pursuant to the Unifonn 
Licensing Act. 

E. Authority to control does not extend to tobacco, pesticides or alcoholic 
beverages. 

30-31B-S. Nomenclature. 

Precursors are included by their designated official, common, usual, chemical or 
trade name. 

30-31B-6. Regulations. 

The board may regulate and charge reasonable fees relating to the licensing and 
control of precursor transactions. Fees shall be a minimum of $250.00 per license. 

A. Every person who manufactures, possesses, transfers or transports any 
precursor or proposes to engage in such activities must annually obtain a 
license. 

B. Licenses may engage in precursor transactions only to the extent of their 
licenses and the Act. 

C. The following persons are exempted from licensing requirements: 
(1) physicians; 
(2) an agent of a manufacturer acting in the usual course of business; 
(3) an employee of a carrier or warehouseman acting in the usual 

course of business; or 
(4) a college student using a precursor for a bona fide educational 

purpose and the chemistry department has the necessary licenses. 

D. The board may waive licensing requirements for certain manufacturers if it 
is consistent with public health and safety. 

E. The board may inspect the establishment of a licensee. 

A. 

30-31B-7. Licenses. 

The board shall license an applicant unless to do so would be inconsistent 
with the public interest. In determining the public interest, the board shall 
consider: 
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(1) 

(2) 
(3) 
(4) 

(5) 
(6) 
(7) 

maintenance of effective controls against illegal diversion of 
precursors; 
compliance with applicable state and local law; 
convictions under federal or state substance or precurs9r laws; 
past experience in precursor transactions and the establishment 
of effective controls against diversion; 
furnishing of false or fraudulent material in an application; 
suspension or revocation of a federal registration; 
other public health and safety factors. 

B. Licensees may manufacture, possess, transfer or transport precursors only 
as allowed in their license. 

A. 

B. 

30-31B-S. Revocation and suspension of license. 

A license may be suspended or revoked if the registrant: 
(1) has furnished false or fraudulent material information in an 

application; 
(2) has been convicted of a felony under a state or federal substance 

or precursor law; 
(3) had a federal registration suspended or revoked; or 
(4) violated the Drug Precursor Act, Controlled Substances Act, or 

any rules or regulations. 

A revocation or suspension hearing shall be held by a special panel. 

C. The panel may limit revocation or suspension to a particular precursor. 

D. The licensee's precursors at the time of suspension or revocation may be 
placed under seal. Unless the court orders a sale, no disposition may be 
made before all appeals have b.~en concluded or the time for taking an 
appeal has elapsed. 

E. Upon a revocation order becoming final, the court may order the sale or 
destruction of the precursors. 

F. The board shall promptly notify the bureau of orders suspending or revoking 
licenses. 

G. The standard of proof for revocation or suspension is preponderance of 
the evidence. Rules of evidence are not strictly applicable and all 
evidentiary matters are finally determined by the panel. 

A. 

30-31B-9. Order to show cause. 

The board shall issue an order to show cause why the license should not be denied, 
revoked or suspended or why the renewal should not be refused. The order shall: 

Detailed Summary 
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(1) state the order's basis; and 
(2) require the licensee or applicant to appear before the board not less 

than 30 days after the date of the order. However, in the case of 
renewals the order shall be served notless than 30 days before 

expiration of the license, unless suspension or revocation is involved. 

Proceedings are conducted in accordance with the Uniform Licensing Act. 
The existing license remains effective pending the hearing's outcome. 

B. The board may suspend a license or refuse a renewal if there is a 
substantial and imminent danger to public health or safety. Simultaneously, 
the board shall institute revocation or suspension hearings. Suspension is effective 
until conclusion of the proceedings, unless withdrawn by the board or a 
court. 

30-31B-IO. Records of licenses. 

Licensees shall keep complete and accurate records of precursor transactions. 

30-31B-ll. Distribution by manufacturers. 

Licensed manufacturers or transferors may transfer precursors to licensed 
manufacturers, possessors or transporters. 

30-31B-12. Drug precursors; prohibited acts; penalties. 

A. It is unlawful for any person: 

B. 

(1) to transfer precursors except to authorized licenses; 
(2) to intentionally use a license number which is fictitious, 

revoked, suspended or issued to another person; 
(3) to acquire or attempt to acquire a precursor by misrepresentation, 

fraud, forgery, deception or subterfuge; 
(4) to intentionally furnish false or fraudulent material information in, 

or omit material information from any document or record; 
(5) who is a licensee to intentionally manufacture or transfer an 

unauthorized precursor. 
(6) to intentionally refuse to keep or furnish records or information 

required under the Act; 
(7) to intentionally refuse entry for an inspection; 
(8) to manufacture, possess, transfer or transport a precursor without 

the appropriate license or in violation or rules and regulations. 

Any person who commits: 
(1) a first offense is guilty of a misdemeanor; 
(2) a second offense is guilty of a fourth degree felony; 
(3) a third or subsequent offense is guilty of a third degree felony. 
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30-31B-13. Powers of enforcement personnel. 

Any law enforcement officer may: 
A. serve search, arrest, and inspection warrants; 
B. make warrantless arrests under specified circumstances; and 
C. seize property. 

30-31B-14. Administrative inspection warrants. 

A. Issuance and execution of administrative inspection warrants. 

B. 

(1) Upon a showing of probable cause, a magistrate may issue 
warrants to conduct administrative inspections and seizures; and 

(2) A warrant shall be issued only upon an affidavit sworn to by 
an officer or board employee having actual knowledge of the facts 
and which establishes grounds for a warrant. The warrant shall 
specify the purpose of the inspection and the area and property to 
be inspected. 

The warrant shall: 
(1) state grounds for its issuance and the affiant's name; 
(2) direct an authorized person to execute it; 
(3) command the person to inspect the designated area and seize 

property; 
(4) identify property to be seized; 
(5) allow the sale or destruction of substances or equipment and 

deposit of the proceeds with the court; and 
(6) require it to be served during normal business or designated hours 

and returned to the magistrate. 

C. A warrant shall be returned with a written inventory within five days of its 
issuance, unless the court orders otherwise. The inventory shall be made 
in the presence of the person serving the warrant and the person from 
whom the property is seized, or at least one credible person other than the 
person serving the warrant. A copy of the warrant and the inventory is given 
to the person from whom the property is seized. The applicant for the 
warrant also receives a copy of the inventory. 

D. The return and all relevant papers are filed with the clerk of the magistrate 
court. 

30-31B-15. Administrative inspections. 

A. An officer or board employee may conduct an administrative inspection, 
upon presenting a warrant and proper credentials. 

Detailed Summary 
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B . An officer or board employee may: 
(1) inspect and c.:opy records; 
(2) inspect and sample controlled premises, equipment, records and 

other relevant materials; 
(3) inventory precursors and obtain samples. 

C. Warrantless inspections may be conducted: 
(1) if the person in charge of the premises consents; 
(2) if there is a substantial imminent danger to health or safety; or 
(3) in situations where a warrant is not constitutionally required. 

D. An inspection shall not extend to financial or sales data, other than 
shipment and price information, unless the person in charge of the premises 
consents. 

E. The court may order the sale or destruction of property and deposit the 
proceeds. 

F. Con.trolled premises means places: 
(1) where records are required to be kept; and 
(2) where precursors are held, manufactured, processed or disposed of. 

30-31B-16. Injunctions . 

A. The court may restrain or enjoin violations. 

B. The defendant has a right to a trial by jury. 

30-31B-17. Summary forfeiture. 

A. Unauthorized precursors are contraband and summarily forfeited to the 
state. 

B. Precursors which are seized or come into the possession of the state and 
the owners are unknown are contraband and shall be summarily forfeited 
to the state. 

30-31B-18. Burden of proof. 

It is unnecessary for the state to negate any exemptions or exceptions in any 
document or proceeding. The burden of proof of any exception or exemption is on the 
claimant. 

",0 
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History: Laws lIJH;j, en. 1 .. 0, ~ ••• 

30-31A-12. Powers of enforcement personnel. 

Any officer or employee designated by the board or other law enforcement officer may: 
A. serve search warrants, arrest warrants and administrative inspection warrants; 
B. make arrests without warrant for any offense under the Imitation Controlled 

Substances Act [30-3lA-! to 30-31A-15 NMSA 1978J committed in his presence or ifhe has 
probable cause to believe that the person to be arrested has committed or is committing a 
violation of the Imitation Controlled Substances Act which may constitute a felony; or 

C. make seizures of property pursuant to the Imitation Controlled Substances Act. 

History: Laws 1983, eh. 148, § 12. 

30-3IA-13. Administrative inspections and warrants. 

Magistrate or metropolitan courts may issue administrative inspection warrants upon a 
showing of probable cause. 

History: Laws 1983, eh. 148, § 13. 

30-3IA-14. Injunctions. 

The district courts may exercise jurisdiction to restrain or enJom violations of the 
Imitation Controlled Substances Act [30-3lA-l to 30-31A-15 NMSA .1978]. 

History: Laws 1983, ch. 148, § 14 . 

30-3:!'A-15. Immunity. 

No civil or crh.3inal liability shall be imposed by virtue of the Imitation Controlled 
Substances Act [30-3lA-! to 30-3lA-15 NMSA 1978] on any person registered under the 
Controlled Substances Act who manufactures, distributes or possesses an imitation 
controlled substance for use as a placebo by a registered practitioner in the course of 
professional practice or research. 

History: Laws 1983, ch. 148, § 15. 
Controlled Substances Act. - See 30·31-1 

NMSA 1978 and notes thereto. 
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L. "drug precursor" means any substance, material, compound, mixture or prepara­
tion listed in Section 3 [30-3lB-3 NMSA 1978] of the Drug Precursor Act or regulations 
adopted thereto or any of their salts or Isomers. "Drug precursor" specifically excludes 
those substances, materials, compounds, mixtures or preparations which are prepared for 
dispensi.ng pursuant to a prescription or over-the-counter distribution as a substance which 
is generally recognized as safe and effective within the meaning of the Federal Food, Drug 
and Cosmetic Act or have been manufactured, distributed or possessed in conformance with 
the provisions of an approved new drug application or an exemption for investigational use 
within the meaning of Section 505 of the Federal Food, Drug and Cosmetic Act; 

M. "immediate precursor" means a substance which is a compound commonly used 
or produced primarily as an immediate chemical intermediary used in the manufacture of 
a controlled substance, the control of which is nec:essary to prevent, curtail or limit the 
manufacture of controlled substances; 

N. "license" means a license issued by the board to manufacture, possess, transfer or 
transport a drug precursor; 

O. "manufacture" means the production, preparation, compounding. conversion or 
processing of a drug precursor by extraction from substances of natural origin, indepen­
dently by means of chemical synthesis or by a combination of extraction and chemical 
synthesis, and includes any packaging or repackaging of the substance or labeling or 
relabeling of its container, except that this term does not include the preparation or 
compounding of a controlled substance by a practitioner: 

(1) as an incident to his administering or dispensing of a controlled substance in 
the course of his professional practice; or 

(2) by his agent under his supervision, for the purpose of or as an incident to 
research, teaching or chemical analysis and not for sale; 

P. "person" includes an individual, sole proprietorship, partnership, corporation, 
association, the state or a!ly politicai subdivision of the state or other legal entity; 

Q. "possession" means to actively or constructively exercise dominion over; 
R. "practitioner" means a physician, dentist, veterinarian or other person licensed 

to prescribe and administer drugs which are subject to the Controlled Substances Act; 
S. "prescription" means an order given individually for the person for whom is 

prescribed a controlled substance, either directly from the prescriber to the pharmacist or 
indirectly by means of a written order signed by the prescriber and in accordance with the 
Controlled Substances Act or regulations adopted thereto; and 

T. "transfer" means the sale, possession with intent to sell, barter or giving away of 
a controlled substance. 

History: taws 1989, ch. 177, § 2. 
Effective dates. - Law~ 1989. ch. 177, § 21 

makes the Drug Precursor Act effective on July 1, 
1989. 

Controlled Substances Act. - See 30-31-1 
NMSA 1978 and notes thereto. 

30-3IB-3. Drug precursors list .. 

Federal Food, Drug and Cosmetic Act. - The 
Federal Food. Drug and Cosmetic Act, refened to in 
Subsections F and L. appears as 21 U.s.C. § .301 et 
seq. Section 505 of that act, also refened to in 
Subsections F and L, appears as 21 U.S.C. § 355. 

Any substance, material, compound, mixture or preparation of the following substances 
or any of their salts or isomers are subject to regulation by the board and to the 
requirements of the Drug Precursor Act {30-31B-l to 30-31B-I8 NMSA 19781: 

A. I-phenylcyclohexylamine; 
B. I-piperidinocyclohexanecarbonitrile; 
C. ephedrine; 
D. psuedoephedrine; 
E. methylamine; 
F. methylformamide; 
G. phenylacetic acid; and 
H. phenylacetone. 
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30-3IB-I CRIMINAL OFFENSES 30-3IB-2 

30-31B-1. Short title. 

Sections 1 through 18 [30-3IB-l to 30-3IB-IS NMSA 1978] of this act may be cited as the 
"Drug Precursor Act". 

History: Laws 1989, ch. 177, § 1. 
Effective dates. - Laws 1989, ch. 177, § 21 

30-31B-2. Definitions. 

makes the Drug Precursor Act effective on July 1, 
1989. 

As used in the Drug Precursor Act [30-3IBMI ~ 30-3IB-lS NMSA 1978]: 
A. "administer" means the direct application of a controlled -substance by any means 

to the body of a patient or research subject by a practitioner or his agent; 
B. "agent" includes an authorized person who acts on behalf of a manufacturer, 

distributor or dispenser. "Agent" does not include a common or contract carrier, public 
warehouseman or employee of the carrier or warehouseman; 

C. "board" means the board of pharmacy; 
D. "bureau" means the bureau of narcotics and dangerous drugs of the United 

States department of justice, or its successor agency; 
E. "controlled substance" means a drug or substance listed in Schedules r through V 

of the Controlled Substances Act or regulations adopted thereto; 
F. "controlled substance analog" means a substance other than a controlled 

substance that has a chemical structure substantially similar to that of a controlled 
substance in Schedule I, II, ill, IV or V or which was specifically designed to produce effects 
substantially similar to that of controlled substances in Schedule I, II, III, IV or V. 
Examples of chemical classes in which controlled substance analogs are found include, but 
are not limited to, the following: 

(1) phenethylamines; 
(2) N-substituted piperidines; 
(3) morphinans; 
(4) ecogonines; 
(5) quinazolinones; 
(6) substituted indoles; <"nd 
(7) arylcycloalkylamines. 

Specifically excluded from the definition of "controlled substance analog" are those 
substances which are generally recognized as safe and effective within the meaning of the 
Federal Food, Drug and Cosmetic Act or have been manufactured, distributed or possessed 
in conformance with the provisions of an approved new drug application or an exemption 
for investigational use within the meaning of Section 505 of the Federal Food, Drug and 
Cosmetic Act; 

G. "deliver" means the actual, constructive or attempted transfer from one person to 
another of a controlled substance or controlled subs~nce analog, whether or not there is an 
agency relationship; 

H. "dispense" means to deliver a controlled substance to an ultimate user or 
research subject pursuant to the lawful order of a practitioner. including the administer­
ing. prescribing. packaging. labeling or compounding necessary to prepare the controlled 
substance for that delivery; 

1. "dispenser" means a practitioner who dispenses and includes hospitals. pharma­
cies and clinics where controlled substances are dispensed; 

J. "distribute" means to deliver other than by administering or dispensing a 
controlled substance or controlled substance analog; 

K. "drug" means substances recognized as drugs in the official United States 
pharmacopoeia, oflicial homeopathic pharmacopoeia of the United States, official national 
formulary or any respective supplement to these publications. "Drug" does not include 
devices or their componenL", parts or accessories; 
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History: L. .. ws 1989. ch. 177, § 3. 
Effective dates. - Laws 1989, ch. 177, § 21 

30-3IB-4. Duty to administer. 

makes the Drug Precursor Act effective on July 1. 
1989. 

The board shall administer the Drug Precursor Act l30-31B-l to 30-31B-18 NMSA 1978] 
and by regulation may add substances to the list of drug precursors enumerated in Section 
3 [30-31B-3 NMSA 1978] of the-Drug Precursor Act. The board shall promulgate 
regulations pursuant to the procedures of the Uniform Licensing Act (61-1-1 to 61~1-31 
NMSA 1978J. 

A. In determining whether a substance, material, compound, mixture or prepara­
tion should be added to the list of drug precursors, the board shall consider: 

(1) whether the substance, material, compound, mixture or preparation is an 
immediate precursor of a substance already controlled under the Controlled Substances 
Act; 

.(2) th(~ relative ease by which use of the substance, material, compound, 
mixture or prE"paration can facilitate the manufacture of a controlled substance; 

(3) legitimate uses which would be unduly hampered by listing the substance, 
material, compound, mixture or preparation as a drug precursor; and 

(4) any other factors relevant to and consistent with the public health and 
safety.. . 

B. After considering the' factors enumerated in Subsection A of this section, the 
board shall make findings and issue regulations listing the substance, material, compound, 
mixture or preparation as a drug precursor if it finds that the substance, material, 
compound, mixture or preparation has a significant potential for use in the manufacture of 
controlled substances. . ' . 

. . .C. If the 'board desigri.ateS· a substance, material, compound, mixture or preparation 
as a ilrug precursor, then' substances, materials, compounds, mixtures or preparations 
which· are precursors of the drug precursor so designated shall not be subject to control 
solely because they are precursors of a drug precursor. 

D. If any substance, material, compound, mixture or preparation is designated as 
controlled under federal law and notice is given to the board, the board may, by regulation, 
similarly control the substance under the Drug Precursor Act after providing for a h.earing 
pursuant to the Uniform Licensing Act. 

E. Authority to control under this.section does not extend to distilled spirits, wine, 
malt beverages, tobacco or pesticides as defined in the Pesticide Control Act (76-4-1 to 
76-4-39 NMSA 1978]. 

History: Laws 1989. ch. 177, § 4. 
Effective dates. - Laws 1989. ch. In. § :21 

makes the Drug Precursor Act effective on July 1, 
1989. 

30-3IB-5. Nomenclature. 

Controlled Substances Act. - See 30·31-1 
NMSA 1978 and notes thereto. 

The drug precursors listed in Section 3 (30-31B-3 NMSA 19781 of the Drug Precursor Act 
are included by whatever official, common, usual, chemical or trade name designated. 

History: Laws 1989, ch. 177, § 5. 
Effective dates. - Laws 19S9. ch. 177. § 21 

30-3IB-S. Regulations. 

makes the Drug Pn.'cursor Act effective on July 1. 
1989. 

The board may promulgate )'cgulations <lnd chm'ge reasonable fees relating to the 
licensing and contmJ of the lllanUfucLllI'e, PO!->!-icssion, transfer and transportation of drug 
precursors, which fees shall not be less than two hundred fifty dollars ($250) per license. 
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A. Every person who manufactures, possessEls, transfers or transports any drug 
precursor or who proposes t.o engage in t.he manufacture, possession, transfer or 
transportation of any drug precursor must obtain, an.nually, a license issued by the board. 

B. Persons licensed by the board to manufacture, possess, transfer or transport drug 
precursors may manufacture, possess, transfer or transport those substances to the extent 
authorized by their license and in conformity with the other provisions of the Drug 
Precursor Act (30-3IB-I to 30-3IB-IS NMSA 1978]. 

C. The following persons need not be licensed under the Drug Precursor Act and 
may lawfully possess drug precursors: 

(1) physicians; 
(2) an agent of any licensed manufacturer of any drug precursor if he is acting 

in the usual course of his principal's business or j~mployment; 
(3) an employee of a licensed common or {!I[mtract carrier or licensed warehouse­

man whose possession of any drug precursor is in the usual course of the licensed common 
or contract carrier or licensed warehouseman's business; or 

(4) a student enrolled in a college chemistry class for credit; p.rovided, how\~ver, 
that the student's use of the drug precursor is for a bona fide educational purpose and that 

. the chemistry department of the educational institution otherwise possesses all the 
necessary licenses required by the board. 

D. The board may waive by regulation the requirelTl~nt for licensing of c~rtain 
manufacturers if it is consistent with the public health and safety. 

E. The board may inspect the establishment of a licensee or applicant for licenne in 
accordance with the board's regulations. 

History: Laws 1989, ch. 177, § 6. 
Effective dates. - Laws 1989, ch. 177, § 21 

30-31B-7. Licenses . .. .. . '.' .. 

makes the Drug Precursor Act effective on July 1. 
1989. 

A. The board shall license an applicat:lt to manufacture, possess, transfer or transport 
drug precursors unless it determines that the issuance of that license would be inconsistent 
with the public interest. In determining the public interest, the board shall consider the 
following factors: 

(1) maintenance of effective controls against diversion of drug precursors into other 
than legitimate medical, scientific or industrial channels; 

(2) compliance with applicable state and local law; 
(3) any conviction of the applicant under federal or state laws relating to any 

controlled substance or drug precursor; 
(4) past exp~rience in the manufacture, possession, transfer or transportation of 

drug precursors and the existence in the applicant's establishment of effective controls 
against diversion; 

(5) furnishing by the applicant of false or fraudulent material in any application 
filed under the Drug Precursor Act r30-3IB-1 to 30-31B-I8 NMSA 1978] or the Controlled 
Substances Act; 

(6) suspension or revocation of the applicant's federal registration to manufacture, 
distribute or dispense controlled subswnces or drug precursors as authorized by federal 
law; and 

(7) any other factors relevant to and consistent with the yublic health and safety. 
B. Licensing under t.his section d{)c~ nol. (!ntitle a licensee to manufacture, possess t 

transfer or transport drug precursors other than those allowed in the license. 

History: l_"\ws 1989. ch. 177. § ._ 
Effective dates. - Laws 19~!1. cll. 177. ~ 11 

m;lkc:; tht· Dru,.: I'n'cUrl«lr Act \·fli.·c:i"o: fon .llI!;· 1. 
1989. 

ContrQllcd Substances Act. ,..... See 30·31 B-l 
:-: j\ IS:\ I !.17::; :t nd nlll.::: lh~r~to. 

43 



............. ...... -"--_ - --J:"" ---_____ "' ............ "'a ....... "'. 

A. A license to manufact.ure, possess, transfer or transport a drug precursor under 
Section 7 [30-3113-7 NMSA 1978J of the Drug Precursor Act may be suspended or revoked 
upon a finding that the registrant. has: . 

(1) furnished false or fraudulent material information in any application filed with 
the board; 

(2) been convicted of a felony under any state or federal Jaw relating to a controlled 
substance or drug precursor; -

(3) had his federal registration to manufacture, distribute or dispense controlled 
substances or drug precursors suspended or revoked; or 

(4) violated any rule or regulation of the board with regard to drug precursors or 
controlled substances or any provision of the Drug Precursor Act [30-3IB-l to 30-31B-18 
NMSA 1978] or the Controlled Substances Act. 

B. A hearing to revoke or suspend a license shall be held by a special hearing panel 
consisting of the board and two additional persons designated by the board to sit on the 
hearing paneL 

C. The special hearing panel may limit revocation or suspension of a license to the 
particular drug precursor if grounds for revocation or suspension exist. 

D. If the special hearing panel suspends or revokes a license, all drug precursors owned 
or possessed by the licensee at the time of suspension or the effective date of the revocation 
may be placed under seal. No disposition may be made of substances under seal until the 
time for taking an appeal has elapsed or until all appeals have been concluded, unless a 
court, upon application, orders the sale or destruction of perishable or dangerous 
substances and the deposit of the proceeds of any sale with the court. 

E. Upon a revocation order becoming final, the board may apply to the court for an order 
to sell or destroy all drug precursors under seal. The court shall order the sale or 
destruction of such drug precursors under such terms and conditions that the court deems 
appropriatEl. '. . . . ' 

F. The board shall promptly notify the bureau of all orders suspending or revoking 
licenses. 

G. The standard of proof necessary to revoke or suspend a license under this section shall 
be a preponderance of the evidence. The rules of evidence are not strictly applicable to a 
hearing under this section and all evidentiary matters are to be finally determined by the 
special hearing panel. 

History: Laws 1989, ch. 177. § 8. 
Effective dates. - Laws 1989. ch. 177. § 21 

makes the Drug Precursor Act effective on July I, 
1989. 

30-31B-9. Order to show cause. 

Controlled Substances Act. - See 30-31-1 
NMSA 1978 and notes thereto. 

A. Before denying, suspending or revoking a license or refusing a renewal of the license, 
the board shall serve upon the applicant or licensee an order to show cauCc why the license 
should not be denied, revoked or suspended or why the renewal should not be refused. The 
order to show cause shall contain a statement of the basis of the order and shall require the 
applicant or registrant to appear before the board not less than thirty days after the date of 
service of the order, but in the case of a denial of renewal of the license, the order shall be 
served not later than thirty days before the expiration of the license unless the proceedings 
relate to suspension or revocation of a license. These proceedings shall be conducted in 
accordance with the Uniform Licensing Act [61-1-1 to 61-1-31 NMSA 1978] without regard 
to any criminai prosecution or other proceeding. Proceedings to suspend or revoke a license 
or to refuse renewal of a license ::;ha11 not abate the existing license which shall remain-in 
effect pending the outcome of the proceeding. 

B. The boal'd may suspend, without an ordE'r to show cause, any license simultaneously 
with the instit.ution of pl"Oceedingl; to /·evok(· 01" suspend a registration under Section 
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30-31-14 NMSA 1978 or where renewal of the license is refused ifit finds that there is such 
a substantial and imminent danger to the public health or safety which warrants this 
action. The suspension shall continue in effect until the conclusion of the proceedings, 
including judicial review, unless sooner withdrawn by the board or dissolved by a court of 
competent jurisdiction. 

History: Laws 1989, ch. 177, § 9. 
Effective dates. - Laws 1989;- ch. 177, § 21 

30-3IB-IO. Records of licensees. 

makes the Drug Precursor Act effective on July 1, 
1989. 

Every licensee under the Drug Precursor Act [30-3IB-l to 30-31B-18 NMSA 1978] 
manufacturing, possessing, transferring or transporting a drug precursor shall maintain, 
on a current basis, a complete and accurate record of each substance manufactured, 
possessed, transferred or transported by the licensee in accordance with regulations of the 
board. 

History: Laws 1989, ch. 177, § 10. 
Effective dates. - Laws 1989, th. 177, § 21 

makes the Drug Precursor Act effective on July 1, 
1989. 

30-3IB-ll. Distribution by manufacturers. 

A licensed manufacturer or transferer may transfer drug precursors to a licensed 
manufacturer, licensed possessor or licensed transporter. 

History: Laws 1989, ch. 177, § 11. 
Effective dates. - Laws 1989, ch. 177, § 21 

makes the Drug Precursor Act effective on July I, 
1989 • 

. ' .. ..;:W-31B-12 ... Drug. prec.ursors; probibited. acts; penalties . . '.' .., . ." 
A. It is unlawful for any person: . 

(1) to transfer drug precursors except to an authorized licensee; 
(2) to intentionally use in the course of the manufacture or transfer of a drug 

precursor a license number which is fictitious, revoked, suspended or issued to another 
person; 

(3) to intentionally acquire or obtain, or attempt to acquire or obtain, possession of a 
drug precursor by misrepresentation, fraud, forgery, deception or subterfuge; 

(4) to intentionally furnish false or fraudulent material infonnation in, or omit any 
material information from, any application, report or other document required to be kept or 
filed under the Drug Precursor Act [30-3IB-I to 30-3IB-I8 NMSA 1978], or any record 
required to be kept by that act; 

(5) who is a licensee to intentionally manufacture a drug precursor not authorized 
by his license, or to intentionally transfer a drug precursor not authorized by his license to 
another licensee or authorized person; 

(6) to intentionally refuse or fail to make, keep or furnish any record, notification, 
order form, statement, invoice or information required under the Drug Precursor Act; 

(7) to intentionally refuse an entry into any premises for any inspection authorized 
by the Drug Precursor Act; or 

(8) to manufacture, possess, transfer or transport a drug precursor without the 
appropriate license or in violation of any rule or regulation of the board. 

B. Any person who violates any provision of this section is: 
(1) for the first offense, guilty of a misdemeanor and shall be sentenced pursuant to 

the provisions of Section 31-19-1 NMSA 1978; 
(2) for the second offense, guilty of a fourth degree felony and shall"'be sentenced 

pursuant to the provisions of Section 31-18-15 NMSA 1978; and 
(31 for the third or subsequent offense, guilty of a third degree felony and shall be 

sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978. . 
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History: Laws 1989, ch. 177, § 12. 
Effective daws. - Laws 1989, ch. 177, § 21 

makes the Drug Precursor Act effective on July I, 
1989. 

SO-3IB-13. Powers of enforcement personnel. 
Any law enforcement officer: 

A. serve search warrants, arrest warr:ants and administrative inspection warrants; 
B. make arrests without a mrrant for any offense under the Drug Precursor Act 

[30-31B-l to 30-3lB-18 NMSA 1978] committed in his presence, or if he has probable cause 
to believe that the person to be arrested has committed or is committing a violation of the 
Drug Precursor Act which may constitute a felony; and 

C. make seizures of property pursuant to the Drug Precursor Act. 

History: Laws 1989, ch. 177, § 13. 
Effective dates. - Laws 1989, ch. 177, § 21 

makes the Drug Precursor Act effective on July 1, 
1989. 

30-3IB-14. Administrative inspection warrants. 

A. Issuance and execution of administrative inspection warrants shall be as follows: 
(1) a magistrate, within his jurisdiction and upon proper oath or affirmation 

showing probable cause, may issue warrants for the purpose of conducting administrative 
inspections and seizures of property authorized by the Drug Precursor Act (30-3lB-l to 
30-3IB-IS NMSA 1978]. For purposes of the issuance of administrative inspection 
warrants, probable cause exists upon showing a valid public interest in the effective 
enforcement of the Drug Precursor Act sufficient to justify administrative inspection of the 
area, premises, building or conveyance in the circumstances specified in the application for 
the warrant; and 

(2) a wap:ant shall. Pe. issued only upon an affidavit of a law enforcement officer or' 
employee of the board having ~ctual knowledge of the alleged facts, sworn to before the 
magistrate and establishing the grounds for issuing the warrant. If the magistrate is 
satisfied that grounds for the warrant exist, he shall issue a warrant identifying the area, 
premises, building or conveyance to be inspected, the purpose of the inspection and, if 
appropriate, the type of property to be inspected, if any. 

B. The warrant shall: 
(1) state the grounds for its issuance and the name of the affiant; 
(2) be directed to a person authorized by this section to serve and carry out the 

warrant; 
. (3) command the person to whom it is directed to inspect the area, premises, 

building or conveyance identified for the purpose specified and, if appropriate, direct the 
seizure of the property specified; 

(4) identify the items or types of property to be seized, if any; 
(5) allow the sale or destruction of perishable or dangerous substances or equipment 

and deposit the proceeds of any sale with the court; and 
(6) direct that it be served during normal bus~ness hours or other hours designated 

by the magistrate and designate the magistrate to whom it shall be returned. 
C. A warrant issued pursuant to this section must be served and returned within five 

days of its date of issue unless, upon a showing of a need for additional time, the court 
orders otherwise. If property is seized pursuant to a warrant, a copy of the warrant shall be 
given to the person from whom or from whose premises the property is taken, together with 
a receipt for the property taken. The return of the warrant shall be made promptly, 
accompanied by a written inventory of any property taken. The inventory shall be made in 
the presence of the person serving the warrant and of the person from whose possession or 
premises the property was taken. if present. or in the pl'esence of at least one credible 
person other than the person sCI'ving the warrnnt. A copy of the inventory shall bc 
delivered to the person from \ .. :hom or fl"Om whose premiscs the property WClS taken and to 
the applicant for the warrant. 
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30-31B:15. ORUG PRECURSORS 30-3IB-IS 

D. The magistrate who has issued a warrant shall attach a copy of the return and all 
papers returnable in connectil)n with it and file them with the clerk of the magistrate 
court. 

History: Laws 1989, ch. 177, § 14. 
Effective dates. - Laws 1989, ch. 177. §, 21 

makes the Drug Precursor Act effective on July 1. 
1989. 

30-3IB-I5. Administrative inspections. 

A. When authorized by an administrative inspection warrant issued pursuant to the 
Drug Precursor Act [30-31B-I to 30-3IB-lS NMSA 1975], a law enforcement officer or 
employee of the board, upon presenting the warrant and appropriate credentials to the 
owner, operator or agent in charge, may enter the controlled premises for the purpose of 
conducting an administrat.ive inspection. 

B. When authorized by an administrative inspection warrant, a law enforcement officer 
or employee of the board may: 

(1) inspect and copy records required to be kept by the Drug Precursor Act; 
(2) inspect and sample, within reasonable limits and in a reasonable manner, 

controlled premises and all pertinent equipment, finished and unfinished material, 
containers and labeling found therein, and, except as provided in Subsection D of this 
section, all other things bearing on violation of the Drug Precursor Act, including records, 
files, papers, processes, controls and facilities; and 

(3) inventory any stock of any drug precursor and obtain samples. 
C. This section does not prevent entries and administrative inspections, including 

seizures of property, without a warrant: 
(1) if the owner, operator .or agent 'in charge of the ~ontrolled premises corisents; 
(2)' in situations presenting substantial imminent danger to.health or safety; or 
(3) in all other situations in which a warrant is not constitutionally required. 

D. An inspection authorized by this section shall not extend to financial data, sales data 
other than shipment data or pricing data unless the owner, operator or agent in charge of 
the controlled premises consents in writing. 

E. When perishable or dangerous substances or equipment are seized pursuant to 
Subsection C of this section, the law enforcement officer or employee of the board may 
apply to the district court for an order to sell or destroy said property and deposit the 
proceeds of any sale with the court. 

F. For purposes of this section "controlled premises" means: 
(1) places where persons licensed or exempted from license requirements under the 

Drug Precursor Act are required to keep records; and 
(2) places, including factories, warehouses, establishments and conveyances in 

which persons licensed or exempted from license requirements under the Drug Precursor 
Act are permitted to hold, manufacture, compound, process, sell, deliver or otherwise 
dispose of any drug precursor. 

History: Laws 1989. ch. 177, § 15. 
Effective dates. - Laws 1989. ch. 177. § 21 

SO-SIB-IS. Injunctions. 

makes the Drug Precursor Act effective on July 1. 
1989. 

A. The district courts may exercise jurisdiction to restrain 01" enjoin violations of the 
Drug Precursor Act [30-3IB-l to 30-31B-lS NMSA 1975]. 

B. The defendant may demand trial by jury for an alleged violation of an injunction or 
restraining order under this scclion. 

Histor;y: W\W$ 1989. ch. 177. § 16. 
Effcctive <hltes. '- ) ... \W" J9H!l. ch. 177. ~ 11 

makes lhc Drug I'rt'l'ur:<ur Act effective on July 1. 
1989. 
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30-32-1 

;j(}-:US-17. Summary forfeiture. 
A_ Drug precursors that are manufactured in violation of the Drug Precursor Act 

(30-3lB-1 to 30-3IB-18 NMSA 1978) are contraband and shall be seized and summarily 
forfeited to the state. 

B. Drug precursors which are seizei or come into the possession of the state, the owners 
of which are unknown, are contraband and shall be summarily forfeited to the state. 

History: Laws 1989, ch. 177, § 17. 
Effective dates. - Laws 1989, ch. 177, § 21 

30-3IB-IS. Burden of proof. 

makes the Drug Precursor Act effective on July I, 
1989. 

It is not necessary for the state to negate any exemption or exception in the Drug 
Precursor Act [30-3IB-l to 30-aIB-18 NMSA 1978) in any complaint, information, 
indictment or other pleading or in any trial, hearing or other proceeding under the Drug 
Precursor Act. The burden of proof of any exception or exemption is upon the person 
claiming it. 

History: Laws 1989, ch. 177, § 18. 
Effective dates. - Laws 1989, ch. 177, § 21 

makes the Drug Precursor Act effective on July I, 
1989. 

ARTICLE 32 

Forest Fires 

Sec. 
30·32·1. Fires extinguished by officers; respon;;ibil­

. ity for costs. . . 
30-32-2. Appointment of voluntary fire wardens. 

See. 
30·32·3. Arrests for violating ·forest fire laws. 
30-32-4 .. Civil action for damages . 

30-32-1. Fires extinguished by officers; responsibility for costs. 

A. As used in this section "forest fire" means a fire burning uncontrolled on lands 
covered wholly or in part by timber, brush, grass, grain or other inflammable vegetation. 

B. Any forest fire in New Mexico without proper precaution being taken to prevent its 
spread is hereby declared to be a public nuisance by reason of its menace to life or properfjr.' .' 

C. Any person, firm or corporation responsible for either the starting or the existence of 
such fire is hereby required to commence efforts with reasonably available equipment and 
personnel to control or to extinguish it immediately, and if the responsible person, finn or 
corporation refuses, neglects or fails to commence and to continue reasonable efforts to do 
so, the state forester or his agents, or peace officers of the state upon investigation and 
finding of fact that life and property are endangered may declare the fire a public nuisance 
and may summarily abate the nuisance thus constitut~d, by controlling or extinguishing 
the fire and the cost thereof may be recovered from the responsible person, firm or 
corporation by action for debt. 

History: Laws 1921, ch. 33, § 4; C.S. 1929, 
§ 35-1409; 1941 Comp., § 14-1804; 1953 Comp., 
§ 40-18-4; Laws 1967, ch. 136, § 1. 

Cross-references. - As to public nuisances in 
general, see 30-8-1 NMSA 1978. For offenses of 
improper handling of fire and negligent arson, see 
30·17·1 and 30·17-5 NMSA 1978. respectively. 

State forester. - Section 68·2·3 NMSA 1978 
makes the director of the forestry dh'ision of the 
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minerals and natural resources department the 
"state forester." 

Law reviews. - For note, "Forest Fire ProtectioD •. 
on Public and Private Lands in New Mexico," see 4 
Nat. Resources j. 374 (1964). 

Am. Jur. 2<1, A.LR. and C.J.S. references. -
Liability for spreud of fire purposely and lawfully 
kindkod. 24 A.I •. H.2d 241. 
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OKLAHOMA* 

Detailed Summary 
of 

Okla. Stat. Ann. tit.63, § 2-321 to 2-329 (West Supp. 1991). 
Precursor Substances Act. 

§ 2-321. Short Title. 

Act may be cited as the Precursor Substances Act. 

A. 

B. 

A. 

§ 2-322. Precursor substances - License or permit. 

A person shall have a permit or license to possess, sell, manufacture, transfer or 
furnish precursors. List of controlled precursors, including ephedrine and 
piperidine. 

The Director (director) of the Oklahoma State Bureau of Narcotics and Dangerous 
Drugs Control shall deny or grant a permit application. 

§ 2-323. License to sell, transfer or otherwise furnish -
Application - Records - Fee. 

A person who manufactures, sells, transfers, or furnishes a precursor must obtain 
an annual license from the director. 

B. To obtain a license, a person shall: 
1. obtain an application; 
2. submit the application to the director; and 
3. demonstrate a legitimate reason to sell, transfer, or furnish 

precursors. 

C. The application shall include: 

D. 

1. the name of the business; 
2. the business address; 
3. the business phone number; 
4. the names and addresses of the business owners; 
5. the location of the storage facility; 
6. the identification of the precursors to be sold; and 
7. the applicant's criminal history. 

A licensee shall keep an accurate record of transactions and the following 
information for at least two years: 

*See Appendix for analysis of clandestine lab problem in Oklahoma which prompted 
drafting and passage of the Precursor SubstanceUct. 
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1. 
2. 
3. 
4. 

5. 

inventory; 
purchase receipts; 
manufacturing records; 
copies of permits or written authorizations waiving the permit 
requirements; and 
records of substance disposal. 

E. The license shall cost $100.00 annually, and may be renewed annually. Fees shall 
be payable to the Oklahoma State Bureau of Narcotics Revolving Fund. 

§ 2-324. Permit to possess - Application - Fee­
Regular report in lieu of permit. 

A. A person or business shall apply in person to the director or his designee for a 
permit to possess precursors. 

B. The following must be submitted in person to the director or his designee: 
1. a driver's license or other personal identification number, birth date, 

address, and driver's license or personal identification card 
containing a photograph. The person applying for a corporation 
shall furnish the required information and disclose his relationship 
to the corporation; 

2. a description of the substance's use; and 
3. the location where the substance is to be stored and used. 

C. The three parts of the permit include: 

1. a copy to be retained by the Oklahoma State Bureau of Narcotic 
and Dangerous Drugs Control; 

2. a copy to be retained by the person furnishing the precursor; and 
3. a copy to be attached to the container of the precursor. 

D. The permit shall cost $10.00 and shall be payable to the Oklahoma State Bureau 
of Narcotics and Dangerous Drugs Control Revolving Fund. 

E. The director may authorize in writing a comprehensive monthly report in lieu of 
the permit if the recipient has a record of lawful use of the substance. 

A. 

50 

§ 2-325. Denial, suspension or revocation of license or 
permit - Grounds- Order to show cause - Administrative proceedings -

Suspension without order to show cause. 

The director may deny, suspend, or revoke a license or permit if the licensee or 
permit holder: 

1. has materially falsified an application; 
2. has been convicted of a misdemeanor relating to precursors or a 

felony under state or federal law; 
3. has failed to maintain effective controls against illegal diversion. 

Detailed Summary 
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B. The director shall issue an order to show cause why a license or permit should not 
be denied, suspended, or revoked. The order shall state its basis and require the 
applicant, licensee, or permit holder to appear before the appropriate person or 
agency within 30 days of the date of the order. Proceedings shall be conducted 
in accordance with the Administrative Procedures Act. 

C. The director shall suspend without an order to show cause any license or permit 
if there is imminent danger to the public health or safety. Simultaneously, 
proceedings under B shall be commenced. The suspension is effective until 
conclusion of the proceedings unless withdrawn by the director or vacated by a 
court. 

A. 

B. 

A. 

§ 2-326. Discovery of loss or theft - Disposal - Reports -
Other duties. 

A licensed or permitted business or person who discovers a loss or theft of, or 
disposes of a precursor shall: 

1. report the loss, theft, or disposal to the director no' later than the 
third business day after the discovery or actual disposal; and 

2. include the amount of loss, theft or disposal in the report. Disposal 
shall be in accordance with the rules and regulations of the U.S. 
Environmental Protection Administration and shall be performed at 
the permit or license holder's expense. 

A person who manufactures, sells, transfers, possesses, uses, or furnishes 
precursors shall: 

1. maintain required records; 
2. permit authorized inspections; and 
3. cooperate with the inspections. 

§ 2-327. Application of act - Sale or transfer of certain 
non-narcotic products. 

Sections 2-322 to 2-326 are inapplicable to non­
narcotic products that include precursors and may be 
lawfully sold with a prescription or over-the­
counter. This act is inapplicable to common 
carriers. 

§ 2-328. Violations - Penalties. 

A person or business who manufactures, 0ells, transfers, furnishes, or receives a 
precursor commits an offense if the person: 

1. does not comply with Sections 2-322, 2-323, or 2-326; or 
2. knowingly makes a false statement in a report or record. 

B. Except as provided by C, an offense under A is a misdemeanor and punishable 
by a jail term not to exceed one year or a fine not to exceed $10,000.00. 

National Drug Prosecution Center 51 
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c. A person commits an offense if he manufactures, sells, transfers, or othelWise 
furnishes a precursor with knowledge or intent that the recipient shall use the 
precursor to unlawfully manufacture a substance or analog. 

D. A second or subsequent violation shall be a felony punishable by a penitentiary 
term not more than ten years or by a fine not to exceed $25,000.00 or by both 

fine and imprisonment. The imprisonment shall not run concurrent with 
imprisonment sentences for other violations of Title 63. 

E. A person commits an offense if the person: 
1. purchases, obtains, or possesses a precursor without obtaining a 

required permit; 
2. possesses or controls a precursor with no attached permit; 
3. knowingly makes a false statement in an application or report; or 
4. manufactures, sells, transfers, or furnishes a precursor to a person 

or business who does not have a permit. 

F. An offense under C or E is a felony punishable by a penitentiary term not more 
than ten years or by a fine not to exceed $25,000.00 or by both fine and 
imprisonment. The imprisonment shall not run concurrent with imprisonment 
sentences for other violations of Title 63. 

A. 

§ 2-329. Drug cleanup fines - Disposition of fines collected. 

The following drug cleanup fine shall be imposed in addition to any fine or 
imprisonment: 

1. Ten thousand dollars ($10,000.00) for violations of subsection A of 
Section 2-328. 

2. One hundred thousand dollars ($100,000.00) for violations of 
subsections C,D, or E of Section 2-328. 

B. All collected fines shall be transferred to the OSBI Revolving Fund. 

52 Detailed Summary 
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I'CBUC IIEAI.TH .. \:-';0 SAFI-;Tr 

lIi,t.orl<d OM Stalulnr} :-in: .... 

P'hlr I"~ r<r<.1 § ~-JI.l.I' "' .. , ~m<n.ku hy 
t ..... , l~g7.~. II~. § ~b. 

§ 2-314. LBbda 

6:J § 2-321 

D~"Ruo;noN or- CO",.ROU..ll> DAsC;ERocs Sl'P_~"l'ASI:ES 

§ 2-315. Submiftsion of out of date contrullcd dBngerouR ~ub~tance8 for de~truc­
tion 

A. Any pt!rson fl.'quired to obtaill an annual registr.J.lion pUr:luant to Section 
2-302 of Title 63 of the Oklahoma Statutes, or any group home, or residential care 
home as definea by Section 1-820 of this title shall submit for destruction all 
controlled dangerous substances which are out of date, which are unwanted, unused 
0: w~ are abandoned by their owner at their facility due to death or other 
cIrCumstances. . 

B. All such control?e-t dangerous substances shall be submitted to the Oklahoma 
City laboratory of the Oklahoma State Bureau of rn\'estigation, along \\oith all 
required information on forms pro.ided by the Oklahoma Sta~ Bureau of In.estiga­
tion, or to the Federal Drug Enforcement Administration. When any such substance 
is transported by private contract or common carrier Of United States Postal Service 
for the purpose of destruction, the sender shall require a receipt from such pri.ate 
contract or common carrier or United States Postal Sen'ice, and such receipt shall be 
retained as a permanent record by the sender. 

C. Controlled dangerous substances submitted to the Oklahoma State Bureau of 
In.estigation pursuant to the provisions of this section shall be destroyed pursuant 
to the pr~ures pro.ided in subsection A of Section 2-508 of Title @ of the 
Oklahoma Statutes. 

D. This section shall constitute a part of the Uniform Controlled Dangerous 
Substam:es Act.l 

Added by LaW$ 1988, c. 308, § 10, operative Jan. I, 1989. Amended by Laws 1990, c. 
144, § 7, emerg. eff. May I, 1990. 

I Sc<:tion 2-101 et seq. of this litle. 

Hirtorlcal and StstvtM)' Nota 
Sccuoo 14 0( La~ 1988. c:. 308 provides for All 

operative dille. 

Notes or DedslOCII 
ReoldeatW aII'e f&dlItiu 1 

t. Readetstla1 care &dlIdft 
A "nuning home" is ,. -residential c::are fadli· 

ty" required 10 sub-:nit for destruction all con· 

trolled. dangerous subsunccs which are out of 
date, unwanterl. unused. or abandoned by their 
owner at its facility due to death Qr other circum­
stan=. 63 OIcJ.St.Ann. § 2-315. Op.Alty.Gcu. 
No. 8S-86 (April 4. 1989). 

PRECURSOR SUBSTA.'iCES Ac:r [N EW] 

§ 2-321. Short title 

Sections 3 through 11 of this act 1 shall constitute a part of the Uniform Controlled 
Da,ngecous Substances Act Z and shall be known and may be cited as the "Precursor 
Substances Act".' 
Added by Laws 1990, c. 220, ~ 3, err. Sept. I, 1990 . 

• - I Sections 2-321 10 2-329 of this title. 
% Section 2-101 ct seq. of this title. 
l Sections 2-321 to 2-329. of this title. 
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63 § 2-.~21 

Historical ud SIaMory NotCA 

TItk cr( Act: 

An Act relating 10 publIC health and .. fdY; 
amending 63 0.5.1981. Section! 2-206. as last 
amended by Section 2. Chapter 43. 0.S.LI988. 
and 2-509. as amended by Section 12. Cllapter 
138. 0.S.LI987 (63 0.S.Supp.1989. Scction5 
2-206 and 2-!S(9). which relate to ti,e Utliform 
Controlled Dangerotl$ Subitanccs Ad: mcxlifyinlt 
scbedulins: increasing c:crWn penalty; crea!ing 
the PrccuIWr SubstanCeS Act; providing short 
title: requiring ecruin permit> or license; proVld· 

PliBLIC HEAI.TH AND SAFETY 

Ing proc:..-du,,,,,; rcquinnt ,<cord, of ceruin tran,· 
actions.; pro\;dmE f~,r lS.,\uancc and rene ..... 1 of 
pemllt>; cslabt .. hln8 candnions for denial. IUS· 

pension or rcvC>C&tion of penni! or hccru.c:; p""id. 
in~ for hearing; pro\idinE: f(>r c.ccplioll to ocrtaJn 
penn": requiring certain rcport> ",';thin ccru;n 
time; providing for audiu and inspections: pro­
vidinE uccplion.,: prohibiting ceruin act> and 
providing pc:naltio therefor; providmg additional 
pcnaIty for drug cleanup: transfcrring ecruin 
fmO$ to OSSI Rcvolving Fund; providin~ (or 
codir""'lion: and prtl\;ding an effectivc da!c. 
Laws 1990. c. 220 

§ 2-322. PreeUrtlOT lIubstances-Licen!5e or permit 

A. No person or business shall possess, sell, manufacture, transfer, or otherwise 
furnish any of the following precursor substances without first ha\;ng a permit or 
license issued by the Director of the Oklahoma State Bureau of Narcotics and 
Dangerou.o; Drugs Control, except as provided in Section 9 of this act:1 

1. D-Lysergic acid. 

2. Ergotamine and its salts. 

3. Ergonovine and its salts. 

4. Methylamine. 

5. Ethylamine. 

6. Phenyl-2-Propanone. 

7. Phenylacetic acid and its salts. 

8. Ephedrine, its salts, optical isomers and salts of optical is(,mers. 

9. Norpseudoephedrine, its salts, optical isomers. and salts of optic;ll isomers. 

10. Phenylpropanolamine, its salts, optical isomers and sal<.s of optit'al ~omers. 

11. Benzyl cyanide. 

12. N-methyl~phed.rine, its salts, optical i.o;omen- and sal1..$ of optical is(lnll'l'S. 

13. Pseud~phedrine. its salts, optical isoml.'rs a.nd salts of optiea'\ isomers. 

H. Chlo~phedrinc. it.o; sa.llo;. optical isomers and sajl~ (If optical isomers. 

15. Piperidine and it~ salts. 

16. Pyrrolidine and it." sallo;. 

17. Propkmic anhydride. 

18. Isosafrolc. 

19. Safrole. 

20. Piperonal. 

B. Upon ctl::.,i('tion {·f an applicatipn for a licens(' pursuant to ~·ctit.ln ;; of thi!:< 
act,= or a pt'rml, 1'l"" ",nt to Section 6 of this act.3 th(' lIirer\or of thr' Oklahoma 
State Burt'au of N~r,'otic;; and lIan!!t.'l"Oul' Ilrul!l' CO!ltrul shall eith'.·r l";ant or d('ny 
such license e,l' permit. A d('nial of an 1I1'1'1i('atirtU fror ;. 1'1.'rmil c'! L, ,'nl'" shall h< 
handlt-d a.~ pr(lvidt,d by &"ctioll -; of thi~ act ~ 

Add.'d l>.:; I.aw: l!l!lO. c. 220. § 4. df. St·p\. I. ]!I!ICI. 

t SC'Clh'm ~-32:' Qf thl~ tule 

: ~t1\'n 2-1~.\ of thi!o tatk 

: x,.'.,..r. 2-3H cor thi> tilk. 

~ $«1">0 2-~1~ of Ih" titk 
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PUBLIC HEALTH AND SAFETY 63 § 2-324 

§ 2-323. License W llell. tranllfer or otherwise furnish-Appliclltion-Records­
Fee 

A. A manufacturer, wholesaler, retailer, or other person who sells, transfers, or 
otherwise furnishes any pre<:ursor substance defined in Section 4 of this act 1 must 
flJ"St obtain a license annually from the Direcwr of the Oklahoms State Bureau of 
Narcotics and Dangerous Drugs Control. 

B. The procedure for obtaining a license to sell, transfer, manufacture, purchase 
for resale, or otherwise furnish a precursor substance shall be as follows: 

1. Obtain an application from the Oklahoma State Bureau of Narcotics and 
Dangerous Drugs Control; 

2. Submit the application to the Director of the Oklahoma State Bureau of 
Narcotics and Dangerous Drugs Control; and 

3. Demonstrate.a legitimate reason to sell, transfer, or otherwise furnish pre<:ur: 
sor chemicals. . 

C. The content of the application for a license shall include. but not be limited to, 
the following information: 

1. N arne of business; 

2. Address of business other than a post office box number; 

3. Phone number of business; 

4. Names and addresses of business owners; 

5. Location of storage facility; 

6. Identification of preeursor substances to be sold; and 

7. Cril!linal history of app!icanL 

D. A licensee shall .make an accuratE' and legible record of any transaction of 
precursor substances and maintain such record wgether with thE: following reeords 
for a period of at least two (2) years: 

1. Inventory on hand; 

2. Purchase reeeipts; 

3. Manufacturing re<:ords including the date and quanti~y of ar;y precursor 
substance manufactured, the quantity of precursor subs~nces u!Oed in manufactur· 
ing any other substance or product, and the inventory or: hanc of precursor 
substances -after the manufacturing of any other sub;;tznce or product: 

4. Copies of the Oklahoma Bpreau of Narcotics purchas"" perm:t., or written 
authorization wah;ng the permit requirement.' 8-" pro,·ided by $ubscction E bf 
Section 6 of this act;% and 

5. Records of substance disposal. 

E. The license shall cost One Hundred Dollar!' ($l(Xi.QOI annua!h· and shall be 
renewable on Jul)' 1 of each ~·ear. The fee shall ~ pa~''abll' to thf.' o"klahoma State 
Bureau of Narcotics Re,·o!\'ing L:\tnd. . 

Added by L8ws 1990, c. 22,0, § 5, efl. Sept. I, 1990. 
I Section 2-32? or (Iii!. titlt. 
% Section 2-324 of tbis tide. 

\ § 2-324. Permit to post!cll&-Application-Fee-Regular report in lieu of permit 

A. Any person or business having a legitimate net'd for using pn:cur!'or suir 
stances defined in Section 4 of thi$ tIct. t shall apply in person to the Director of 
Ot:lahoma St.alR Bureau of Narcotics and Dal)!!cr-ous Drup Centrol. or his designee. 
for a p~rmh te. posses!' 5>uch suh!'.lancc!' each ~im(' said ;:ub~u.nc"E- i~ Obt,liO(·d. 

B. The fo!i,w .. ing must Ve su!tmittt·d in JI{·r."<m \.(l th,· Pirt"CtM (If Oklahoma 
Bureau of !\arcoticl' and f);ml:!t·ruu5>. Druj::,; Co!\trol, (lr hi~ d.:;:.i;:n,· ... to r~c\·i\·" Ii 

pt'rmit for p<.,s"l~,,!'i()n of pn."C'ursor SUt.";l.<1I1l"'·';;; 
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63 § 2-324 PUHLIC HEALTH ASD SAFETY 

1. A dri\'er'/3 license numher or vther personal identification certificate number. 
date of birth. residential or mailin" address, other than a post office box number. 
and a driver's license or personal identification card issued by the Department of 
Public Safety which contains a photograph of the recipient. In the event the 
applicant is a corporation, the information in this paragraph shall be required of the 
peraon making application for the permit. In addition, the person making application 
for the permit on behalf of a corporation shall disclose his relationship to the 
corporation; 

2. A complete description of how the substance is to be used; and 

3. The location where the substance is to be stored and used. 

C. The permit shall consist of three parts, including: 

1. A. copy to be retained by the Oklahoma State Bureau of Narcotics and 
Dangerous Drugs Control; 

2. A. C!lpy to be retained by the manufacturer, wholesaler, retailer, or other 
person furnishing precursor substances; and 

3. A. copy to be attached to the container of the precursor substances and to be 
kept with the substances at all times. 

D. The permit shall cost Ten Dollars ($10.00) and shall be payable to the 
Oklahoma State Bureau of Narcotics and Dangerous Drugs Control Revolving Fund. 

E. The Director may authorize in writing any person or business to submit a 
comprehensive monthly report in .li.eu of the permit required by this section, if the 
Director determines that;the recipient has established a record of utilization of the 
substance solely for a lawful purpose. 

Added by Laws 1990, c. 220, § 6, eff. Sept 1, 1990. 
1 Section 2-322 of this title. 

§ 2-:325.' Denial, iuspension or revocation of license or permit-Grounds-Order 
to show cause-Administrative proceedings-Suspension without or­
der to show cause 

A. A license or permit, obtained pursuant to Sections 5 or 6 of this act, I t>'ball be 
denied, suspended, or revoked by the Director upon finding that the Jicen'$!'c or 
permit holder has: 

1. Materially falsified any application filed pursuant to this act or r~uiioed by 
this act; 

2 .. Been convicted of a misdemeanor relating to any precursor substance,'defined 
in Section 4 of this act % or any felony under the laws of thi" state or the" United 
States: or . 

3. Failed to maintain effecth'e controls against the dh'e,!"iol) of said precnrsors to 
unauthorized persons or en.tities. . 

B. Before denying, suspending. or re\'oking a lic~nsE.' or permit, the Director shall 
cause to be served upon the !lPplicant. licensee, ot'permit holder an order to show 
cause- why a license or a permit should not ~ denied. ~uspendl!d, or r("'oked, The 
order to show cause shall contain' a statement of thl: basi:. tberefor and shall call 
upon the applicant, licensee. or permit holder 1,.(1 Bl'l't'ar toefort' th!· appropriate 
person or sgency at thf' time and plact' within thiny (3(lj da~'s after th(' date of 
service of the order. The proc{.'("liings shall L<o cCinduct.e-d in accordancl' with the 
Administrati"e Procedures Act 3 without regard to any criminal prosecution or other 
proceeding. 

C. The Director shall sus~nd. without an order to show CliUSC, any license or 
permit simultaneously with th(· institution of prvct·e.Jin~s d~·!'crih(·d in sub~t'<:tion B 
of this st'Ction if hc findl> there il' imrnirwnt dalll!,'r t(. UI(' publil" hcalth or safety 
which w;;.rranL<; this action Tht, SUSll(;'llsj,m !'hall c(lIItinut' ill err"ct until the 
cOllciul'ioll of thr procE-t'difl)!s. inc-ludill):; judic-i .. l n,\·i.·" till rt",r. unl,'s~ wilhdrdwn by 
til!' Dirt'c~(tr or dil'o~oh'ed It) a court of ('CUIIJOI'I('nt juri,!!.':-:h.!! 

Addt·.J by I.aw!' l~~O. c. 2:W. § i. efr. ~,.I'l. 1. 1!l!1(1, 
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PCRLI( HEALTH AKD SAFETY 

I Scction~ 2-323. 2-324 of thl> tllle 
1 SectIon 2-322 or tho> tille. 

J Section 250 et seq and § 301 et ~q of title 75. 

63 § 2-328 

~ 2-326. Discovery of 1088 or theft--Disposal-Reports-Olher dutieR 

A. Any person or business, licensed or permitte'CI, who discovers a Joss or theft 
of, or disposes of a substance listed in Sedion 4 of this act I shall: 

1. Submit a report of the loss, theft, or disposal to the Director of the Oklahoma 
Bureau of Narcotics and Dangerous Drugs Control no later than the third business 
day after the date the manufacturer, wholesaler, retailer, or other person discovers 
the loss or theft, or after the actual disposal; and 

2. Include the amount of loss, theft, or disposal in the report. Any disposal of 
precursor substances must be done in accordance v.ith the rules and regulations of 
the United States Environmental Protection Administration and shall be performed 
at the expense, of the permit or license holder. 

B. A manufacturer, wholesaler, retailer, or other PerSon who sells, trans'fers, 
possesses, uses, or otherwise furnishes any precursor substance shall: 

1. Maintain records as specified in Section 5 of ,this act;% . 

2. Permit agents of the Oklahoma State Bureau of Narcotics and Dangerous 
Drugs Control to conduct on-site audits, inspect inventory on hand and inspect all 
records made in accordance with this act at any reasonable time; and 

3. Cooperate with the aUdit, and the full and complete inspection or copying of 
any records. 

Added bY'Laws 1990, c. 220, § 8, eff. Sept. 1, 1990. 
I So::tioc 2-322 of this title. 
% So::tion 2-323 of thi~ title. 

'§ 2-32;. ApplicatIon of ad-Sale or transfer· of ce'rtain nonnarcotic products 

Sections 4 through 8 of this act I shall not apply to the sale or transfer of a 
nonnarcotic product that includes a precursor substance defined in Section 4 of this 
act, if the product may be sold lawfully v.ith a prescription or over the counter 
v.ithout a prescription pursuant to the Federal Food, Drug and Cosmetic Act, 21 
U.S.C. Section 301 et seq .• or a rule adopted pursuant thereto. Further, t.':tis act 
shall not apply to common carriers in the transaction of business as common 
carriers. 

Added by Laws 1990, c. 220. § 9. efr. Sept. I, 1990. 
1 Sections 2-322 to 2-326 of thi.< title 

§ 2-328 .. \'iolationf'-Penaltie~ 

A. A person or business who manufactures, selIs. tralll:fers, fufil~hes, or re­
ceives a pre<:ursor E/ubstance defined in Section 4 of thi~ act I commitS an offensc if 
the person: 

1. Does not cumply v.ith the requirement." of N-ctions 4. 5 or S of thi~ act;% or 

2. Knowingly makes a false statement in .. report or record required by St'C~:-:::J.5 
or I! of this aCl 

B. Except as pro\'ided by subsection C' of thi.« scctic,r.. an offens(· under subs(-c' 
tion A of this section is h misdemeanor and punishahle by impri!:onment in the 
county jail for a term not to exceed one year or by a fine not t{. exl."~ Ten Thousand 
Dollars (~lO,OOO.OOi. 

C. A p<>rson who manufactures. sells. transfer.:. or otherwisE' fumi;:hcs a preCUT' 
5(11' suhstance dt'fsned in Sel."tion 4 of thil< act ('ommit." an 0[[cn5(' if th~ p('""on 
manufactures. I'e\1s. tr.msfers. or furuishel' th" sul,stanct' witi. til{' kn(,wlt'd1!l' or 
inIN,! that the· rt'Cil'i('n! shall USI' tlw sulo~~ln('l' !(t unb .... ·fu!ly l1I:1nuf;,\'!ur(' a 
cllnlr,.!I,:d SUl,':l..aIH'(· or a ('Olltril!l(·rl $uh$t.ul!'(· IIn:.I(O): . 
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63 § 2-328 PllBLlC HEALTH AND SAFE'I')' 

D. A second or subsequent \'iolation of subsection A of this section shall be II 
felony punishable by imprisonment in the State Penitentiary for a tenn not mote 
than ten (10) yellItl or by a fine not to exceed Twenty·fh·e Thousand DolilUl . 
($25,000.00) or by both such fine and imprisonment. Said imprisonment shall not run 
concurrent with other imprisonment sentences for violations of other pro\'isions of 
Title 63 of the Oklahoma Statutes. 

E. A person who is required by Sections 4 or 6 of this act 3 to have a pennit for 
precursor substances commits an offense if the person: 

l. Pw-...hases, obtains, or possesses a precursor substance without having tll'St 
obtained a pennit; 

2. Has in his possession or immediate control a precursor substance with no 
attached permit; 

S. . Knowingly makes a false statement in an application or report required by 
Sections 6 or 8 of this act; or . ' 

4. Manufacturers, sells, transfers, or otherwise furnishes any person or business 
a precursor substance defined in Section' 4 of this act, who does not have a permit. 

F. An offense under subsection C or E of this section is a felony punishable by 
imprisonment in the State Penitentiary for a teoo not more than ten (10) years or by 
a tme not to exceed Twenty.five Thousand Dollars ($25,000.00) or by both such tme 
and imprisonment. Said imprisonment shall not run concurrent \\ith other imprisoll­
ment sentences fo!, violations of other provisions of 'ritle 63 of the Oklahoma 
Statutes. 
Added by Laws 1990, c. 220, § 10, eff. Sept. 1, 1990. 

1 Section 2-322 of this title. 
% Soc1ions 2-322, 2-323. 2-326 of this title. 
3 Sections 2-322. 2-324 of tltis title. 

§ 2-329. ~rug cleanup fines-Di8Positio~ of fines collected 

:A. In addition to any tme or imprisonment imposed under Section 10 of this act,! 
the following drug cleanup fine shall be imposed: 

1. Ten Thousand Dollars ($10,000.00) for violations described irl subsection A of 
Section 10 of this act; and 

2. One Hundred Thousand Dollars (Sl00,OOO.OO) for \;olations described in sui.;. 
sections C, D or E of'Section 10 of this act. 

B. All fines collected under this section shall be tram'!~rred to thE' OSBI 
Re\'o!\'ing Fund, pursuant to Section 150.19 .. of Title i4 of tnE' Oklahom .. Statutes. 
Added by Laws 1990,,1:. 220, § Ii, eff. Sept. I, 1990. . • '. 

1 $.:clion 2-32& of this tille. 

ARTICLE J\'. OFFE~SES AND PENALTIES 

§ 2-'01.. Prohibited acta A-Penalties 

A. Except 8$ authorized by the Uniform C-ontrol!ed Dangerous Subslan('es Act, 
Section .2-101 et seq. of this title, it shall be unla ..... ful for any p<!l'$on: 

1. To di.~tribute, dispense, or solicit the us(- of or us(' tht· ser .. ices of a person 
less than eighteen (18) years of age to distribuu:> or dispense Ii controlled dangerous 
substance or possess with intent to manufacture, distribut.('. or dispense. a controlled 
dangerous substance: 

2. To creaUo. distribute. or posses~ witl. intent «I distri/Ou,,'. II ('(Junteneit 
controlled dang"rous substance'; or 

~. To distrihu:~' an\' imitation ('onlroJlcd sul'SUln('(' a." dt'flll<:d 10\' ~'('li(lTl 2-101 of 
this title. ex('ept whi:~' authorized by the f(<{l(! and Oru/! Adl1.inl~tr"t.i(lIi of the 
Uni~ States Dt'partm('nt of Health and Human ~r .. kcs. 

B. Any }X'r.;on wl.o \'iolaU'S th(' pro\'isionl' of thi~ "N'!i"n ... :itl; n·~j"'·l·t to: 

• 
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TEXAS 

Detailed Summary 
of 

Texas Health and Safety Code Ann. § 481.077 - 481.082 (1991) 
(incorporated into the state Controlled Substances Act). 

§ 481.077. Chemical Precursor Records and Reports. 

(a) Except as provided in (1), a person who sells, transfers, or furnishes listed 
precursors shall keep accurate records of transactions for at least two years. List 
of controlled precursors, including ephedrine and piperidine. 

(b) The Director of the Department of Public Safety (director) may add or delete 
substances from the list after determining whether the substance jeopardizes public 
health and welfare or is used in the illegal manufacture of a controlled substance 
or analog. 

(c) The Department of Public Safety shall file with the Secretary of State certified 
copies of rules. 

(d) Before selling, transferring, or furnishing a precursor, a person shall: 
(1) obtain from a non-business recipient: 

(A) a license number or personal identification number, birth date 
and address from a driver's license or personal identification 
card; 

(B) the years, state, and motor vehicle license number; 
(C) a description of the substance's use and; 
(D) a signature. 

(2) obtain from a business recipient: 
(A) an authorization letter which includes the business license 

or tax identification number, address, telephone number and 
description of the substance's use; and 

(B) a signature. 

(3) for any recipient, sign as a witness to the signature and 
identification. 

(e) A non-business recipient shall present to a manufacturer or other person a properly 
issued permit. 

(f) Except as provided by (h), a person who manufactures, sells, transfers or furnishes 
precursors shall report to the director at least 21 days before delivery . 

(g) The director shall supply forms for the submission of: 
(1) the report in (f); 
(2) the name and amount of delivered precursor; 
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(h) 
(3) other information required by the director. 

The director may authorize submission of a comprehensive monthly report if eh 
determines that: 

(1) the furnisher and recipient have a regular supply and purchase 
relationship; or 

(2) the recipient has a record of lawful use of the substance. 

(i) A person who receives a precursor from out-of-state or discovers 
a loss or theft of a precursor shall: 

(1) submit a report to the director; and 
(2) include in the report: 

(A) the difference between the amount shipped and received; or 
(B) the amount of loss or theft. 

0) A report under (i) must: 

(k) 

(i) 

(1) be made not later than the third day after discovery of the 
discrepancy, loss, or theft; and 

(2) if appropriate, include the name of the carrier or transporter and the 
shipment date. 

A person who manufactures, sells, transfers, or furnishes a precursor shall 
maintain records and inventories and allow authorized inspections. This subsection 
is inapplicable to a recipient who has obtained a precursor subject to (a) and is a 
permit holder. 

This section is inapplicable to non-narcotics which include precursors and may be 
sold lawfully with a prescription or over-the-counter. 

§ 481.078. Chemical Precursor Transfer Permit. 

(a) A person must obtain a permit: 
(1) to sell, transfer, or furnish a precursor; 
(2) to receive a precursor from out-of-state; or 
(3) to receive a precursor if the recipient does not represent a business. 

(b) The Department of Public Safety shall develop procedures for the issuance and 
renewal of a permit for: 

(1) one sale, transfer, receipt or furnishing of a precursor; or 
(2) multiple transactions. 

(c) A permit is valid for one year after issuance or renewal and only for the indicated 
transactions. 

(d) A permit holder must report to the director a change in business name, address, 
and telephone number not later than the seventh day after the change. 

(e) 

60 

The Department of Public Safety shall file with the Secretary of State certified 
copies of rules. 
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(a) 

(b) 

(c) 

(d) 

(a) 

§ 481.079. Offense: Unlawful Transfer or Receipt of 
Chelnical Precursor. 

A person who sells, transfers, furnishes, or receives a precursor commits an offense 
if the person: 

(1) 
(2) 
(3) 

does not have a required permit; 
does not comply with § 481.077; or 
knowingly falsifies statements in a report or record. 

A person who sells, transfers or furnishes a precursor commits an offense if the 
person knows or intends the recipient to use a precursor to unlawfully manufacture 
a substance or analog. 

An offense under (a) is a Class A misdemeanor unless the defendant has prior 
convictions, in which case the offense is a third degree felony. 

An offense under (b) is a third degree felony. 

§ 481.080. Chemical Laboratory Apparatus Record-keeping 
Requirements and Penalties. 

Chemical laboratory apparatus - equipment designed, made, or adapted to 
manufacture a controlled substance, including: 

(1) condensers; 
(2) distilling apparatus; 
(3) vacuum dryers; 
(4) three-neck flasks; 
(5) distilling flask; 
(6) tableting machines; or 
(7) encapsulating machines. 

(b) A person who manufactures, sells, transfers, or furnishes chemical laboratory 
apparatus shall keep accurate records for at least two years. 

(c) The director may adopt rules. 

(d) The director may name additional chemical laboratory apparatus if public health 
and welfare are jeopardized by use of the apparatus to illicitly manufacture a 
substance or analog. 

(e) The Department of Public Safety shall file certified copies of rules with the 
Secretary of State. 

(f) Before selling, transferring, or otherwise furnishing an apparatus, a person shall: 
(1) obtain from a non-business recipient: 

(A) a driver!s license number or other personal identification 
number, birth date and address from a driver!s license or 
personal identification card; 

(B) the year, state, and license number of the motor vehicle; 
(C) a description of the apparatus! use; and 
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(2) 
(D) the recipient's signature; and 
obtain from a business recipient: 
(A) an authorization letter which includes the business license 

or tax identification number, address, telephone number and 
description of the apparatus' use; and 

(B) a signature. 

(3) for any recipient, sign as a witness to the signature and 
identification. 

(g) A non-business recipient shall present to a manufacturer or other person a properly 
issued pennit. 

(h) Except as provided by 0), a person who manufactures, sells, transfers, or furnishes 
an apparatus shall report to the director at least 21 days before delivery. 

(i) The director shall supply a fonn for the submission of: 
(1) the report in (h); 
(2) the name and number of the delivered apparatus; and 
(3) any other required information. 

The director may authorize a comprehensive monthly report if: 
(1) the furnisher and recipient have a regular supply and purchase 

relationship; or (2) the recipient has a record of lawful use of the 
apparatus. 

(k) A person who receives an apparatus from out-of-state or discovers a loss or theft 
of an apparatus shall: 

(1) submit a report to the director; and 
(2) include in the report: 

(A) the difference between the number received and shipped; or 
(B) the number of the loss or theft. 

(1) A report must: 
(1) be made not later than the third day after discovery of the 

discrepancy, loss,or theft; and 
(2) if appropriate, include the name of the carrier or transporter and the 

shipment date. 

(m) A person who manufactures, sells, transfers, or furnishes an apparatus shall 
maintain records and inventories, and allow authorized inspections. This section 
is inapplicable to a person who has obtained an apparatus under (a) and is a pennit 
holder. 

§ 481.081. Chemical Laboratory Apparatus Transfer Permit. 

(a) A person must obtain a permit: 
(1) to sell, transfer, or furnish an apparatus; 
(2) to receive an apparatus from out-of-state; or 
(3) to receive an apparatus if the recipient does not represent a business. 

62 Detailed Summary 
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(b) The Department if Public Safety shall develop procedures for the issuance and 
renewal of a pennit for: 

(1) one sale, transfer, receipt or furnishing of an apparatus, or 
(2) multiple transactions. 

(c) A permit is valid for one year after issuance or renewal and only for the indicated 
transactions. 

(d) A permit holder must report to the director a change in business name, address, 
and telephone number not later than the seventh day after the change. 

(e) 'The Department of Public Safety shall file with the Secretary of State certified 
copies of rules. 

(a) 

(b) 

§ 481.082. Offense: Unlawful Transfer or Receipt of Chemical 
Laboratory Apparatus. 

A person who sells, transfers, furnishes, or receives an apparatus commits an 
offense if the person: 

(1) does not have a required penn it; 
(2) does not comply with § 481.080; or 
(3) knowingly falsifies a report or record. 

A person who sells, transfers or furnishes an apparatus commits an offense if the 
person knows or intends the recipient to use the apparatus to unlawfully 
manufacture a substance or analog. 

(c) An offense under (a) is a Class A misdemeanor unless the defendant has prior 
convictiom, in which case the offense is a third degree felony. 

(d) An offense under (b) is a third degree felony. 
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§ 481.076 HEALTH AND SAFETY CODE 
TQtlc 6 

to comply with this subsection is subject to disciplinary action, including 
dismissal. 

Acts 1989, 7Ist Leg., ch. 678, § I, dr. Sept. I, 1989. 

Historical Note 

Prtor Law: 
Acts 1905, 29th Leg., p. 45. 
Acts 1919. 36th Leg., pp. 277, 278. 
Acts 1919, 36th Leg., 2nd C.s., p. 1 <;6. 
Acts 1931, 42nd Leg., p. 154, ch, 97. 
Acts 1933, 43rd Leg., p. 609, ch, 204. 
Vernon's Ann.P.C. (1925) at'tS. 720 to 72Sa. 
Acts 1937, 45th Leg., p. 333, ch, 169. 
Acts 1941, 47th Lc-.g., p. 647, ch, 392, §§ 1. 2. 
Acts 1943, 48th Leg., p. 346, ch, 7.25, § 1. 
Acts 1943, 48th Leg., p. 703. ch. 391. 
Acts 1953. 53rd Leg .• p. 812. ch, 328, .§§ 1 to 

7. '. 
Acts 1954. 53rd Leg., 1st C.s .• p. 103, ch, 50, 

§ 1. 
Acts 1955,. 54th Leg .• p. 903. ch, 354. § 1. 
Acts 1955, 54th Leg .• p. 1027. ch, 386, § 1. 
Acts 1955, 54th Leg., p. 1215, ch, 486, § 1. 
Acts 1.957; 55th Leg .• p. 215, ch, 101, § 1. 
Acts 1961, 57th Leg., p. 315. ch, 167. § 1. 
Acts 1963, 58th Leg., p. 570, ch, 206, §§ 1,2. 
ActS 1969. 61st Leg., p. 703, ch, 242, § 1. 

Acts 1971, 62nd Leg., p. 2913, ch, 963, §§ I, 
2. 

Acts 1971, 62nd Leg., p. 3069, ch, 1023, §§ 1 
to 4. 

Vernon's Ann.P.C. (1925) art. 725b. 
Acts 1953, 53rd Leg., p. 594, ch, 237. 
Acts 1955, 54th Leg., p. 1026, ch, 385, § 1. 
Acts 1961, 57th Leg., p. 310, ch, 161, § 1. 
Vernon's Ann.P.C. (1925) art. 725c. 
Acts 1955, 54th Leg., p. 810, ch, 300. 
Acts 1971, 62nd Leg., p. 2805, ch, 908, §§ 1 to 

4. 
Vernon's Ann.P.C. (1925) arlo 725d. 
Acts 1971, 62nd Leg., p. 816, ch, 87. 
Vernon's Ann.Civ.st. art. 4413(37). 
Acts 1973, 63rd Leg., p. 995, cll. 399, § 5. 
Vernon's Ann.P.C. (1925) art. 725f. 
Acts 1973, 63rd Leg., p. 1132, ch, 429. 
Acts 1981, 67th Leg., p. 2314, ch, 570, § 2. 
Acts 1985, 69th Leg., ch, 17, § 2 . 
Vernon's Ann.Civ.st. &rt. 4476-15, § 3.09(g) 

to 0). 

. '. ;. Cross References .' . 
'4ccesS':~',pu!>lic mfo~tion:' ex~puon for tr:ipli~t~:' pr~riptio·~. i~fornl~tion,·;se'~ Verno~'~ t 

. '. • Ann.Civ.st: ~ 6252-11a; §' 3. '., .~ . 

. .'. '. . . 
. § 481.077. Chemical Precursor RecOl'ds and Reports . 

. (a) Exce~t as pro~d.ed 'by S~bsectiQn (l)~. a person :wh~ ~ells. tr~nsfers: or 
otherwise furnishes any· of . the· following precursor substances to a person 
:shall make an accurate and legible record of the transaction and maintain the 
record for at least two years after the' date of the transaction: . . 

(1) Methylamine; .. 

(2) Ethylamine; 
(3) ~Iysergic acid; . 
(4) Ergotamine tartrate; 
(5) Diethyl malonate; 
(6) Malonic acid; 
(7) Ethyl malonate; 
(8) Barbituric acid; 
(9) Piperidine; 
(10) N-acetylanthranilic acid; 
(11) Pyrrolidine; 
(12) Phenylacetic acid; 
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FOOD, DRUGS, ALCOHOL. HAZARDOUS SUBSTANCES· § 481~O77.· '. 

Ch. ~il ~J.@~~~i~~ or no~seUdoePhrodn:::2:·;'?~~}r··~J.~~:.i;{::~~ 
':: "., ,,~);-;; .': ',.: ", .:.~. 

(17) Phenylpropanolamine, . :.. : .... ;.;':: .:: .• /. ":.:' . '/::~_~.":: 
(b) The director by rule may name additional substaiJ.~·~:pr~~sor:S~fpi:-,. : .. 

pu.rposes of S~bsec~on (a) if pub!ic health and; "~~~~~.~$~}.~~~~,~~,r:\.~·;i? 
eVIdenced prolIferation of a chemical substance Used In the IlliCIt man4fac~: ..... 
ture of a controlled substance or controlled substanCe;' a:i:i:aioiti~:',·Th~ 'director; '.; 
by rule may delete a substance named as a p~~.or·. ~o~. p~~' of. ' 
Subsection (a) if the director determines that the stiostanee··doos'·:not jec:>par,d7:' 

ize public health and welfare or is not used in $~·:!~.~i~i;i:~~~R#~.;;'9rci':· 
controlled substance or a controlled substance analogue" ' . . ·::·;:i~:: '~~. :,~:'>:" . .! • ... ', ..... "" ,.: .. :' r ..... : ... : ':-.; 

(c) The Department of Public Safety shall file ~th: the~e!;~r:Y'ofs~t~:.a 
certified copy'of a rule adopted under this section.,:, : . . ..:~:r: .. : .. :. ':~:.".:, . 

Cd) Before selling, transferring, or otherwise furnisbfug to: a.*'rson hi this, 
state a precursor substance subject to Sub~tion (a), a manufu9~er,.:wlio1e-
saler, retailer, or other person shall: . '::: .. : ,",. ,', ' 

(1) if the recipient does not represent a busi.nes.~~ . .<?l?~ftgm~~e.r~~i-
ent: . , ., , ... : 

(A) the recipient's driver's license nutJ?ber or othe~·.~~.i4~n~~>': ' " 
tion certificate number, date of bir.th, and resi(ientiaI·.or inailing addr($, 
othe~ than a post -office box number,' from a diivers':ii.~~:·brJ;erSoIial' . .., . '. '. .'. ~ 

identification card issued by the Department: of Pu,blic safety that (:0:0.-
tains a photograph of the recipient; ", ..... <:" !'>~'i~,- ~" ,. ' .... :;- ::" 

(B) the year, state, and number of the motor'vehlcle license· of the, 
motor vehicle owned or operated by the recipient; . , ... : :::.~ ... ,. ... ;' 

(C) a complete description of how the substance is ici·be·ukd; and 
(D) the recipient's signature; or .. ,J..' 

(2) if the recipient represents a business, obtain from. the recipient: 
(A) a letter of authorization from the business that includes the bUsi-

ness license or comptroller tax identification number, address; area,cOde. 
and telephone number and a complete description of ·how, th~. substance ' 
is to be used; and . 
, (B) the recipient's signature; and . 
(3) for any recipient, sign as a vlitness to the signature and identification 

of the recipient. 
, .. 

(e) If the recipient does not represent a business, the recipient.shall present 
to the manufacturer, wholesaler, retailer, or other person a permit issued in 
the name of the recipient by the Department of Publk,Safety under.Section 
481.078. . 

(0 Except as provided by Subsect.ion (h), a manufacturer, wholesaler, 
retailer, or other' person who sells, transfers, or otherwise furnishes to a 
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person in this state a precursor substance subject to S,ubsection (a) shall 
submit, at least 21 days before the delivery of the substance, a report of !!.~ 
transaction on a form obtained from the director that includes the informa­
tion required by Subsection (d). 

(g) The director shall supply to a manufacturer, wholesaler, retailer, or 
other person who sells, transfers, or otherwise furnishes a precursor sub­
stance subject to Subsection (a) a form for the submission of: 

(1) the report required by Subsection (f); 

(2) the name and measured amount of the precursor substance delivered; 
and 

(3) any other information required by the director. 

(h) The director may ~uthorize a manufacturer, wholesaler, retailer, or 
other person to submit a comprehensive monthly report instead of the report 
required by Subsection (f) if the director determines that: 

. (1) there is a pattern of regular supply and purchase of the substance 
between the furnisher and the recipient; or 

(2) the recipient has established a record of use of the substance solely 
for a lawful purpose.. 

. (i) A manufacturer, wholesaler. retailer. or other person who receives from 
a source outside this state a substance subject to Subsection (a) or who 
discovers a loss or theft of a substance subject to Subsection (a) shall: 

(1) submit a report of the transaction to the director in accordance with 
department rule; and 

(2) include in the report: 
(A) any difference between the amount of the substance actually re­

ceived and the amount of the substance shipped according to the shipping 
.statement or invoice; or 

(B) the amount of the loss or theft. 

G) A report under Subsection (i) must: 

(1) be made not later than the third day after the date that the manufac­
turer, wholesaler, retailer, or other person learns of ·the discrepancy, loss, 
or theft; and 

(2) if the discrepancy, loss, or theft occurred during a shipment of the 
substance, include the name of the common carrier or person who trans­
ported the St.!bstance and the date that the substance was shipped. 

(k) A manufacturer, wholesaler, retailer, or other person who sells, trans­
fers, or otherwise furnishes any substance subject to Subsection (a) shall 
maintain records and inventories in accordance with rules established by the 
director and shall allow a peace officer to conduct audits and inspect records 
of purchases and all other records made in accordance with this section at 
any reasonable time and may not interfere with the audit ot ... With the full and 
complete inspection or copying of those records. This subsection does not 
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1"UUU JJ.KUGS AL(;OHOL HAZAlWOUS SUHSTAN~~;,~;>~:\ :l::,§,.4lS1~Y7~; 

Ch. 48i :. . " .: '·r~:!{'1~\t~>~:~ .. 8~:j~~f~ 
apply to a recipient who has obtained a pr~cursor):sub.~~ ~sii?j'~$.~~p· 
Subsection (a) and who is a permit holder under Secti~n~18!~~F8:;'~f~~~:~~~~, 

,. .' .. ~ .. ~ .. " .. :: .. ~~ .. ' .... -.~: .. ~ .. 
(l) This section does not apply to the sale or trallsfe~ ~?,f:t~<~p~!!~: 

product that includes a precursor sulpstance subject to:Sub,~?#:(a}~~.~e.~ 
product may be sold lawfully with a prescription or over.thefc;:9.?p~~r:wi~o.uS; 
a prescription under the Federal Food. Drug, and .Cosm,etf~$Act;~(21i.U.;$;.C~f 
Section 301 et seq.) or a rule adopted under t43;~. ~.cL, .\.~;.,t~#iif1i:~;::,~~~i~~~~;;';j.~: 
Acts 1989, 71st Leg .• ch. 678. § 1. eff. Sept, 1. 1989. 'Amended bY:k.£.f.i989'>7{~~~ 
ch. 1100, § 5.02(k). eff. Sept. 1. 1989. ' " ~:' ,~;::·~i:';r~·~~~<;:.·:"~~:~~~4j:l:;¢i~~ . 

Hlstoekal Note... . .:" ~-~:':l~~~·~·~·;; ·;~i.:I~§~b~l~; 
The 1989 amencLnent. to conform to Acts . Acts 1955. 'S4tn' '~:;:'~P~Jxl:3(~:j:~~!i~> 

1989, 71st Leg.. ch. 776, § 14. in subsec. (a) Acts 1955; 54th Leg~·YP:fJ.92r.:'Ch.~'385it.§z-l";.. 
substituted "'Subsection (1)". fot' "'SubSection Acts 1955, 54th, L<;g..' p •.. d215, ch.~·486f:§r·1. 
(g)" in the introductory language; ddeted fot'- Acts 1957. 55ili'r:kg;,',p;-:21S; :i:ll..~~·iorf.'§!tl •. ; 
mer- subsecs. (b) to (f), relating to additional Acts 1961, 57th:I:.eg.;·::p!P3~;~'cli.:">1~7,~§~~I~·. 
substances, record information. inspection of Acts 1963, 58th Leg .. p.,,5.70;:clf. 20§~.§§~~'~~~:" 
records, report information. and notice of Acts 1969.' 61st Leg.,p.~~703: ch;.: 244~:§::1 •. : 
changed information; inserted subsecs. (b) to Acts 1971, 62nd·Leg.. p:2913; ch; 963.·§§~ r; . 
(k); redesignated fonner subsec. (g) as subsec. 2.'. .:' i: \. . '. . :. " : 
(1); in subsec. (1) inserted "with ~ prescription Acts 1971. 62nd Leg., p:'3069. ch..l023, .. §§:r : 
or" following "lawfully" and inserted "or a rule to 4.- ' , . : ""~?~:1"l" ~";':.~;';:'''':f., .. ' 
adopted und.er that Act... Vernon's Ann.P.c. (1925j?iht·12Sb. ~~..::~ .:t.!( 

Prior Law: 
Acts 1905, 29th Leg •• p. 45. 
Acts 1919, 36th Lcg., pp. 2n. 278. 
Acts 1919, 36th Leg.. 2nd c.s., p. 156. 
Acts 1931. 42nd Leg .. p. 154. ch. 97. 
Acts 1933, 43rd Leg.. P. 609, ch. 204. 
Vernon's Ann.P.c. (1925) arts. 720 to 72Sa. 
Acts 1937, 45th Leg.. p. 333, ch. 169. 
Acts 1941, 47th Leg.. p. 647, ch. 392. §§ 1.2. 
Acts 1943, 48th Leg., p. 346, ch. 225, § 1. 
Acts 1943, 48th Leg.. p. 703, ch. 391. 
Acts 1953, 53rd Leg., p. 812, ch. 328, §§ 1 to 

7. 
Acts 1954, 53rd Leg., 1st c.s .• p. 103, ch. SO, 

§1. 

Acts 1953, 53ed- Leg.. p. ~~;: ch. .237/ :,:r, . " 
Acts-1955, 54th:·Lc:g.i· p.;,·1026 •. ch.·.385;: §~, 1 •. ': 
Acts 1961, 57th Lcg., p::;,310~ c:b:- •. 16~.·;§ :1 •.. ' 
Vernon's Ann.P.C..(1925) ax:i:·72Sc..';,: .: .•.•. ~.;. 
Acts 1955 54th Leg.. p~ 'BiO' ch;. 300;" .. ':. :0.,:: ' , 

Acts 1971: 62nd Leg.. p.280S. ch. 908;·§§.1·to· 
4. ' ! ~ ;.~ ~.: :<;·~l~·.:. ~:. ::,:-: .. ~ .. : .. : ~. ~ .. 

Vernon's Ann.P~c.: (i92sfiUiJ.'72Sd'}:.~'i~}.: :.:,. "':. 
Acts 1971, 62nd 'Lc:g.~. p~: ~~6"'chAS7: ; :;::;.,k " 
Vernon's Al)n,.Civ.st. ait.;4413(37). . '.. . ~". 
Acts 1973, 63ro· I;Cg..··p:;:995~.cli:~·399 •. §.: S. 
Vernon's Ann.P.C.,(192S) .;#t. rnt; ',' ~ ... '.;: . 
Acts 1973, 63rd Leg:'; p:··U32. Ch. 429 •.. ~ ':. . 
Acts 1987. 70th Leg.,.ch.:388:;§~:;:' . .' 
Vernon's Ann.Civ.st. art:~4476-1S,.§ 3.11(a) 

to (f), .G>. • ". , ';: .. , ':.:'.: :;:! >: :;.:., .. 
Cross Rf~erences .. . ' .. ,;. ~ .. {.:~.,. '. 

Penalties. see § 481.124. f.: ." .. :: ." ~ ~ • ~ .. 

. "," 

§ 481.078. Chemtcal Precursor Tr.msfer Permit 
, 

.. ::: I: . I: 

(a) A person must obtain a chemical precursor ~nsfer ~nIut froin .. ihe 
Department of Public Safety to be eligible: . ... . ~ , 

(1) to sell, transfer, or otherwise furnish a precursor substance sUbject to 
Section 481.077(a) to a persoq in this state; . 

(2) to reCeive a precursor substance subject to Section 481.0n(a) iro~ a 
source outside this state; or . . - , : 

(3) to receivd a precursor substance subject to Se\..'tion 48Ul17(a) if the 
person, in receiving the substance. does not represent' a business.·· '.' ,,: . 
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§481.078 

(b) The Department of Public Safety by rule shall develop procedures for 
the issuance and renewal of: 

(1) a permit for one sale, transfer, receipt, or otherwise furnishing of a 
controlled substance precursor, or 

(2) a permit for more than one sale, transfer, receipt, or otherwise 
furnishing of a controlled substance precursor. 

(c) A permit issued or renewed under Subsection (b)(l) is valid only for the 
transaction indicated on the permit. A permit issued or reneV{ed under 
Sub~tion (b)(2) is valid for one year after the date of .issuance or renewal. 

(d) A permit holder must report in writing or by telephone to the director a 
change in the holder's business name, address, area code, and telephone 
num~r not.later than the seventh day after the date of the change. 

(e) ·The Department of Public Safety shall file with the secretary of state a 
certified copy of 0: rule adopted under this section. 
. ' 

Added by Acts 1989, 71st Leg., elL 1100, § 5.02(1), eff. Sept. 1, 1989. 

Historical Note 
Prior Law: The 1989 Act added this section to confonn 

. to ~cts' 1989, 71st Leg., ch. 776, § 15. Acts 1989, 71st Leg., ch. 776, § 15. 
Vernon's Ann.Civ.st. art. 4476-15, § 3.111 . 

§ 481.079. Offense: Unlawful Transfer or Receipt of Chemical Precur· 
'sor 

(a) A person who sells, transfers, furnishes, or receives a precursor sub­
stance subject to Section 481.077(a) commits an offense if the person: 

(1) is required by Section 481.078 to have a precursor transfer permit and 
, does not have a precursor transfer permit at the time of the transaction; 

(2) does not"~~pIY with Section 481.077; or 

(3) knowingly makes a false statement in a report or record required by 
Section 481.077 or 481.078. 

(b) A person who sells, transfers, or otherwise furnishes a precursor sub­
stance subject to Section 481.077(a) commits an offense if the person sells, 
transfers, or furnishes the substan~ with the knowledge or intent that the 
recipient will· use the substance to unlawfully manufacture a controlled 
substance or coptrolled substance analogue. 

(c) An offense under Subsection (a) is a. Class A misdemeanor, unless it is 
shown on the' trial of a defendant that the defendant was convicted previously 
under this, section. in which event the offense is a felony of the third degree. 

!., ., 

(d) An offense under Subsection (b) is a felony of the tHird degree. 

Added by Acts 1989, 7lst Leg., ell. 1100, § 5.02(1), eff. Sept. 1, 1989 . 
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FOOD. DRUGS, ALCOHOL. HAZARDOUS SUBSTANCES :,,§,481:080 
Ch. 481 " ' , 

Hlstorfcal Note 

The 1989 Act added this section to conform 
to Acts 1989. 71st Leg, ch. 776. § 16. 

Prior Law: . j: t·· . ,-:.~ .~~.;' '''.:~? ~.~:~; ;3:!1 " :. " w" • 

Acts 1989. 7151 Leg .• 'ch •• 776; § ,16.,:' ~" 
Vernon's ArirLCiv.5L' arL' 447{j:..1S. § 3.112 .... 

.. : .. ( . .:: .... \, ... 0.;. :. . 
", . 

Cross References . :.:~. - .~ .:.~ :-' 
Punishment, 

Class A misdemeanor. sec V.T.c.A. Penal Code, § 12.21. 
Third-degree felony. sec V.T.CA Penal Code. § 12.34. 

';.;.' ~l~.'i.;.:)~C. . '. 

" 
• ~ I'" • 

I 0. • ~ •• : .. 
" " 

.' ........ :: ~', ~ : . 

§ 481.080. Chemical· Laboratory Apparatus R~rd-K~~p~'.,Requir~:. ~ 
ments and Penalties 0" ":" , '. :''-~''~'''' \ .. • ": 

(a) In this section, "chemical laborat~ry apparat~~, ~eani~,~i.i<kidp~e~t":": 
designed, made, or adapted to manufacture a controlled substan:~" mchidi'ng: , 

(1) condensers; , ,: ", ',;,." .,' " 

(2) distilli~g apparatus; 
(3) vacuum dryers; 
(4) three-neck flasks; 
(5) distilling flasks; 
(6) tableting machines; or 
(7) encapsulating machines. 

." " 

;, 

(b) A manufacturer. wholesaler, retailer, or other person who sells, trans­
fers, or otherwise fumis\les chemical laboratory apparatus shall, make aD: 
accurate and legible record of the transaction and m.aiD.tain the record for at 
least two years after the date of the transaction. ",. 

(c) The director may adopt rules to implement this section. !,.::: ,:' •. ;' 

(d) The director'by rule may name additional chemi~ laboraJoiy'apparat- ,; 
us for purposes of Subsection (a) if public health' and: wdfare arejeopardized 
by evidenced use of a che.micallaboratory apparatusin the'illicit,manufacture 
of a controlled substan~ or controlled su.bstance ~9gue.,. The 4i:r€ctor J:>y:' , 

,~rule may delete an apparatus listed in Subsection (;;t) if $<?, ~4"~or. deter­
mines that the apparatus does not jeopardize public he3Ith 'ana· wclfa.t:e or is 
not used in the illicit manufacture of a controlled Substance':or:'a.' controlled 
substance analogue. , 

(e) The Department of Public Safety shall file with the secretary of state' a 
certified copy of a rule ado.l.Jted under this section. . .' . 

(f) Before selling. transferring, or otherwise furnish.i.qg to a person in this 
state an apparatus subject to Subsection (a), a manufacturer, ~holesaIer, 
retailer. or other person shall: ' ,'. 

(1) if the recipient ~oes not represent a business, obtain from'the recipi-
ent: . ;., '.' 

(A) the recipient's driver's license'number or other persollaI identifica.: 
tion certificate number. date of birth, and residential or mailfug addreSs, 
other than a post office box number, from a driver's license or personal~ .. 
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identification card issued by the Department of Public Safety that con­
tains a photograph of the recipient; 

(B) the year, state, and number of the molor vehicle license of the 
motor vehicle owned or operated by the recipient; 

(C) a complete description of how the apparatus is to be used; and 
(D) the recipient's signature; or 

(2) if the recipient represents a business, obtain from the recipient: 
(A) a letter of authorization from the business that includes the busi­

ness license or comptroller tax identification number, address. area code, 
and telephone number and a complete description of how the apparatus 
is to be used; and 

(B) the recipient's signature; and 
(3) for any recipient, sign as a witness to the signature and identification 

of the recipient. 

(g) If the recipient does not represent a business, the recipient shall present 
to the manufacturer. wholesaler, retailer, or other person a permit issued in 
the name of the recipient by the Department of Public Safety under Section 
481.081. 

(h) Except as provided by Subsection G), a manufacturer, wholesaler, 
-retailer, or other person who sells, transfers, or otherwise furnishes to a 
person in this ~te an apparatus subject to Subsection (a) shall, at least 21 
days before the delivery ·of the -apparatus, submit a report of the transaction 
on a form obtained from the director that includes the information required 
by Subsection (f)-

(i) The director shall supp~y to a manufacturer, wholesaler, retailer, or 
other person who sells, transfers, or otherwise furnishes an apparatus subject 
to· Subsection (a) a form for the submission of: 

- (1) the report required by Subsection (h); 

(2) the name and nUmber of apparatus delivered; and 
(3) any other information required by the director. 

G) The director may authorize a manufacturer, wholesaler, retailer. or 
other person to submit a comprehensive monthly report instead of the l-eport 
rCiluired by Subsection (h) if the director determines that: 

(1) there is a pattern of regular supply and purchase of the apparatus 
between the furnisher and- the recipient; or 

-(2) the recipient has established a record of use of the apparatus solely 
for a lawful purpose. 

(k) A manufaCturer, wholesaler, retailer, or other person who receives from 
a source outside this state an apparatus subject to Subsection (a) or who 
discovers a loss or theft of an apparatus subject to Subsection (a) shall: 

-I ' 

(1) submit a report of the transaction to the director ift accordance with 
department role; and 
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(2) include in the report: 
(A) any aifferencc between the number; of '.fu:~ :~ip~#a:t:iis ':aHu~Yx:e:-; . 

ceived and the number of the apparatus shipped according-to the.-rslllppi~g· 
statement or invoice; or .~,' :,: .~··k:'::: .. :~:::· "1"~~:'~'{i~:;~'''''::' 

(B) the number of the loss or theft.'" ',' ~,:( ':'~~':''' .. ' :;;~ i.+(~i·· . 
• ,~.".'.:;~: '= ,'. ··::·'::-:.~:·il~~., 

(l) A report under Subsection (k) must: .... , . 
(1) be made not later than the third day after the'~date' ili'~'t the' ~~hlac­

turer, wholesaler, retailer, or other person le3:rn's 'ofltne 'd~<!pani:Y;Jo~;:' 
h ft d . . .... ........ . .. ; ·.··f·'··· or t e ; an .' '.:.,' I .. :··~!:f .. l .. ,.t" ::', ':,~~"{ .t-;-;'.:~~~t: 

(2) if the discrepancy. loss, or theft occUrred durin'i ~ ~h.ipm·en{ o'(ilie 
apparatus. include the name of the common cani~r.:.~r.~~Wn wIio;·tr~ 
ported the apparatus and the date that the a~p#~.:~~:~@..pp~4.:~;jt,.~:!i· .~., 
em) A manufacturer, wholesaler. retailer. or 'other' '~~n;~ho se~/:~ . 

fers, or otherwise furnishes any apparatus subject.' to'. $ub~on (a) ~s~l . 
maintain records and inventories in accordance'with rulcS·establislloo·.oy tfi,e 
director and shall allow a peace officer to conduCt:·audltS:an:d.iIispect r~rdS: 
of purchases and all other records made in accordanCe with this 5ettion' at 
any reasonable time and may not interfere with the. :iucik~r:'vAii th~.,fuIi'and 
complete inspection or copying of those reCor<:is~' :nus' sUb~Ction d~ not, 
apply to a recipient who has oJ>tained a chemi~ labOrat~ry apRcirattiS ~bject 
to Subsection (a) and who is a permit holder wider Se<:tion: 48~.081. ..... . 

Added by Acts 1989, 71st Leg., ch. 1100, § S.02(l), eff: Sept: ~~ 1989~' .' . :: .' 

HIstorical Note 
The 1989 Act .added this section .to conform 

to Acts 1989, 7151 Leg., ch. 776, § 17. 
Prior Law: , ." '" 

Ads 1989,7151 Lei. ch. !J6.,§ 17::::-; .'::: •. 
Vernon's Ann.!Ziv.st. art. 4476-15, §-:·3~12.::: 

' .. '.. . :- :" /' .. 
. ' 

§ 481.081. Chemical Laboratory Apparatus Transfer' Pe~t 

(a) A person must obtain.a chemi~l laboratory apparatus transfer ~t 
from the Department of Public Safety to be eligible: ' .. 

(1) to sell, transfer, or otherwise furnish an apparatus subject .t~ seCtiO'n 
481.080(a) to a person in this state; ... , ..... . 

(2) to receive an apparatus subject to Section 4;81.080{a) from a· som:~ 
outside this state; or . . . 

(3) to receive an apparatus subject to Section 481.080{a) if the person, in 
receiving the apparatus. does not represent a busiriess. . 

(b) The Department of Public Safety by rule shall develop procedures for 
the issuance and renev.·al of: . 
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(c) A permit issued or renewed under Subsection (b)(l) .is valid only for the 
transaction indicated on the permit. A permit issued or renewed under 
Subsection (b)(2) is valid for one year after the date of issuance or renewal. 

(d) A permit holder mu~t report in writing or by telephone to the director a 
change in the holder's business name, address, area code, and telephone 
number not later than the seventh day after the date of the change. 

(e) The Department of Public Safety shall file with the secretary of state a 
certified copy of a rule adopted under this section. 

Added by Acts 1989, 7lst Leg., ch. 1100, § 5.02(1), eff. Sept. I, 1989. 

Historical Note 
The 1989 Act added this section to conform Prior Law: 

to Acts 1989. 71st Leg., ch. 776. § lB. Acts 1989. 7lst Leg., ch. 776, § lB. 
Vernon's Ann.Civ.st. art. 4476-15. § 3.121. 

§ 481.082. Offense: Unlawful Transfer or Receipt of Chemical Labo­
ratory Apparatus 

(a) A person who sells, transfers, furnishes, or receives an apparatus subject 
to Section 481.080(a) commits an offense if the person: 

(1) is required by Section 481.081 to have an apparatus transfer permit 
and does n?t have ~ ~pparatus. transfer permit at the time of the transac­
.tiori; 

(2) does not comply with the requirements of Section 481.080; or 
(3) knowingly makes a false statement in a report or record required by 

Section 481.080 or 481.081. 
.' . 

-(b) A person who sells, transfers, or otherwise furnishes an apparatus 
subject to Section 481.080(a) commits an offense if the person sells, transfers, 
.or furnishes the apparatus with the knowledge or intent that the recipient will 
usc the apparatus to unlawfully manufacture a controlled substance or 
co:r:ttrolled substance analogue. 

(c) An offense under Subsection (a) is a Class A misdemeanor, unless it is 
shown on the trial of a· defendant that the defendant was convicted previously 
under. this section, in' which event the offense is a felony ~f the third degree. 

(d) An offense under Subsection (b) is a felony of the third degree. 

Added by Acts 1989, 71st Leg., ell. 1100, § 5.02(1), eff. Sept. 1, 1989. 

Historical Note 
Toe 1989 Act added this section to conform PrIor Law: 

to Acts 1989, 11st L:g., ch. 776, § 19. Acts 1989, 71st Leg., ch. 776, § 19. 
Vernon's Ann.Civ.st. art. 4476-15, § 3.122. 

Cross References 
Punishment. 

Class A misdemeanor. see V.T.eA. Code, § 12..21. 
Third-degree fdony; see V.T.eA. Code, § 12.34. • ' 

[Sections 481.083 to 481.100 reserved for expai'tsionl 
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WASHINGTON 

Hetailed Summary 
of 

Wash. Rev. Code Ann. § 69.43.010-69.43.100 (Supp.1991). Precursor Drugs. 

69.43.010. Report to state board of pharmacy - List of substances - Modification of list -
Identification of purchasers - Report of transactions - Penalties. 

(1) A person who manufactures, sells, transfers or furnishes listed 
precursors shall report to the state board of pharmacy (board). List 
of controlled precursors, including ephedrine and piperidine. 

(2) 

(3) 

(4) 

(5) 

The board may add or delete substances from the list after 
considering: 
(a) the likelihood the substance may be used in the illegal 

production of a controlled substance; 
(b) the substance's availability; 
(c) the relative appropriateness of including the substance in this 

chapter or in the controlled substances chapter; and 
(d) the substance's legitimate uses . 

The board shall inform the appropriate legislatjve committees of 
changes to the precursor list. 

(a) A person who manufactures, sells, transfers, or furnishes 
precursors shall require proper identification from a 
purchaser. 

(b) Proper identification means, for a face-to-face purchase, 
a driver's license or other state-issued identification 
containing a photograph, address, and license number or an 
authorization letter from a business containing a business 
license number and address; a description of the substance's 
use; and the purchaser's signature. The person selling, 
transferring or furnishing a precursor shall sign as a witness 
to the signature and identification of the purchaser. The 
board shall specify the proper identification necessary in 
other than face-to-face purchases. 

(c) Violation is a misdemeanor. 

A person who manufactures, sells, transfers or furnishes a 
precursor shall report to the board not less than 21 days 
before delivery. The board may authorize monthly reports 
with respect to repeated transactions between a furnisher 
and recipient if: 

(a) the furnisher and recipient have a regular supply and 
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purchase relationship; or 
(b) the recipient has a record of lawful use of the substance. 

(6) Failure to submit a report is a gross misdemeanor. 

§ 69.43.020. Receipt of substance from source outside State-Report-Penalty. 

(1) A person who receives a precursor from out-of-state shall report 
the transaction to the board. 

(2) Failure to submit a report under (1) is a gross misdemeanor. 

§ 69.43.030. Exemptions. 

The following persons are exempted from the requirements of 69.43.010 
and 69.43.020: 

(1) pharmacists or authorized persons who sell or furnish a 
substance upon a practitioner's prescription; 

(2) a practitioner who administers or furnishes a substance to 
patients; 

• 

(3) a licensed manufacturer or wholesaler who furnishes a 
substance to a licensed pharmacy or practitioner; 

(4) any sale, transfer, furnishing, or receipt of a drug or cosmetic • 
that is lawfully sold, transferred, or furnished over-the-
counter without a prescription. 

§ 69.43.040. Reporting form. 

(1) The health department shall provide a common reporting form 
which contains: 
(a) the name of the substance; 
(b) the quantity sold, transferred, or furnished; 
(c) the date sold, transferred, or furnished; 
(d) the name and address of the purchaser or recipient; and 
(e) the name and address -of the person selling, transferring, or 

furnishing the substance. 

(2) The department may authorize computer-generated monthly reports. 

§ 69.43.050. Rules. 

(1) The board shall adopt all necessary rules. 

(2) Not withstanding (1), the health department may adopt necessary 
administrative rules. 

Detailed Summary 
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§ 69.43.060. Theft - Missing quantity - Reporting. 

(1) A person shall report to the board the theft or loss of a precursor 
within seven days of discovery. 

(2) A person shall report to the board any difference between the 
quantity shipped and received with seven days of actual knowledge 
of the discrepancy. When applicable, the report shall include the 
name of the carrier or transporter and the shipment date. 

§ 69.43.070. Sale, transfer, or furnishing of substance for unlawful 
purpose - Receipt of substance with intent to use unlawfully -

- Class B felony. 

(1) A person who manufactures, sells, transfers, or furnishes a precursor 
with knowledge or intent that the recipient will use the substance 
to unlawfully manufacture a substance is guilty of a class B felony. 

(2) A person who receives a precursor with intent to unlawfully 
manufacture a substance is guilty of a class B felony. 

§ 69.43.080. False Statement in report or record of Class C felony. 

A person who knowingly makes a false statement relating to a report or 
record is guilty of a Class C felony. 

§ 69.43.090. Permit to sell, transfer, furnish, or receive substance 
- Exemptions - Application for permit - Fee - Renewal - Penalty. 

(1) A person who manufactures, sells, transfers, or furnishes a precursor 
or receives a precursor from out-of-state shall obtain a permit. 
However, a permit is unnecessary for a drug or cosmetic that 
contains a precursor and is lawfully sold, transferred or furnished 
over the counter without a prescription. 

(2) Permit applications shall be in writing and signed by the applicant, 
and state the name and business of the applicant, the business 
address, and a description of the substance. 

(3) Permits shall be effective for one year from issuance. 

(4) 

(5) 

Applicants shall pay permit fees. 

A permit may be renewed annually upon the filing of an application 
and payment of a fee. 

(6) Pernlit fees shall not exceed administration costs of the health 
department. 
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(7) Selling, transferring, furnishing or receiving a precursor without a 
required permit is a gross misdemeanor. 

§ 69.43.100. Refusal, suspension, or revocation of a manufacturer1s 
or wholesaler's permit. 

The board shall have the power to refuse, suspend, or revoke a permit upon 
proof that: 

(1) 

(2) 

the permit was procured through fraud, misrepresentation, 
or deceit; 
the pennittee or an employee has violated state drug laws, 
rules and regulations. 

Detailed Summary 

• 

• 

• 
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li9..t 1.:3 1 0 

On or 1>I:forl' /)l'CI!lIllil!r 1 of each year, the b':':lrd :;oall inform the 
apprupriatc !t!~i~lati\'1! committees of ref~rcncc of the drU~:i that the board 
has aIMed to lhe ~lerl)ids in RCW ti9A 1.:100. The boaru shall :mhmit a 
statenlent I)f rationall' for the changcs. 
Ena<:tl'li by Laws \!Jl59, eh. :l1i9, § 2. 

69.41.320. Practitioners-Restricted use-Medical records 

(1) A practitioner shall not prescribe, administer, or dispense steroids, as 
defined in RCW 69.41.300, or any form of autotl-.l.nsfusion for the purpose 
of manipulating hormones to increase muscle ma!';s, strength, or weight, or 
for the purpose of enhancing athletic ability. without a medical nece:;sity to 
do so. 

(2) A practitioner shall complete and maintain patient medical records 
which accurately reflect the pre~cribingc administering, or dispensing of 
any substance or drug described iIi this section or any form of autotransfu­
sion. Patient medical reco~ds shall indicate the diagnosis and purpose for 
which the su.bstance, d~or autotransfusion is prescribed, "administered, 
or dispensed and any additional inforf1iation upon which the diagnosis is 
based. 
Enacted by Laws 1989, eh. 369, § 3. 

69.41.330. Public warnings-School districts 

The superintendent of public instruction shall develop and distribute to 
all school districts signs of appropriate design and dimensions advising 
students of the health risks that steroids present when used solely to 
enhance ath.letic ability, and of the penalties for their unlawful possession 
providr;u by RCW 69.41.070 and 69.41.300 through G9A1.340. 

Schtlal districts shall post or cause the signs to be posted in a prominent 
place for ease of viewing on the premises of school athletic departments. 
Enacted by Laws 1989, ch. 369, § 5. 

69.41.340. Student athletes-Violations-Penalty. 

The superintendent of' public instruction, in consultation with the Wash­
ington interscholastic activity association, shall promulgate rules by Janu­
ary 1, 1S00, regarding loss of eligibility to participate in school-sponsored 
athletic ")}vents for any s~udent athlete found to have violated this chapter. 
The regents or truste€s of each institution of higher education shall 
promulgate rules by January 1,. 1990, regarding loss of eligibility to 
participate ·in school-sponsored athletic events for any student athlete 
found to have violated this chapter. . 
Enacted.by Laws 1989, eh. 369; § 6. 

CHAPTER 69.43-PRECURSOR DRUGS 

Section 
69.43.010. Report to state board of phannaey-Listof substances-Modification of 

list-Identification of purchasers-Report of transactions-Penalties, 
69.43.020. Receipt of substance from source outside state-Report-Penaltv. 
69.43.030. Exemptions. • 
69.43.040. Reporting fonn. _ • 
69.43.050. Rules. 
69.43.060. Theft-Missing quantity-Reporting. 
69.43.070. Sale, transfer, or furnishing of substance for unlawful purpose-Receipt 

of substance with intent to use unlawfully-Class B felony. 
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St·ctiun 
ti9..l3.0~iO. F:lI~c st.:ltt'mcnt in rep.)rt or r~":Hrd-Cla:;:; C fliiony. 
69,43.090. Permit to sell. lranllfer. Curnish, or receive SUhSt.:lm·~-r;xeml'ti()II:;-.-\p­

plication (or permit-r·e~-R('nt!wal-Pl!nalty. 
69.4:1.100. Refusal, suspension, or revocation of a manufacturer's or wholc::al"r's 

permit 

69.43.010. Report to state board of pharmacy-List of substances­
lfodification of list-Identification of purchaser!'l--Report 
of transactions-Penalties 

(1) Beginning July 1. 1988, a report to the state board of pharmacy shall 
be submitted in accordance with this chapter by a manufacturer, retailer. 
or other person who sells, transfers, or otherwise furnishes to any pt!rson 
in this state any of the following substances or their salts or isomers: 

(a) AnthraniUt acid; 
(b) Barbituric acid; 
(c) Chlorephedrine; 
(d) Diethyl malonate; 
(e) D-Iysergic acid; 
<0 Ephedrine; 
(g) Ergotamine tartrate; 
(h) Ethylamine; 
(i) Ethyl malonate; 
(j) Ethylephedrine; 
(k) Lead acetate; 
(l) Malonic acid: 
(m) Methylamine; 
(n) Methylfonnanide; 
(0) Methylephedrine; 
(p) Methylpseudoephedrlne; 
(q) N-acetylanthranilic acid; 
(r) Norpseudoephedrine; 
(s) Phenylacetic acid; 
(t) Phenylprop~nolamine; 
(u) Piperidine; 
(v) Pseudoephed..rine; and . 
(w) Pyrrolidine. 
(2) The state board of pharmacy shall administer this chapter and may, 

by rule adopted 'pursuant to chapter 34.05 RC\:;;. add a substance to or 
remove a substance from the list in subsection (1) of this section. In 
detennining whether to add or remove a substance, !:he board shall consid­
er the following: 

(a) The likelihood that the substance is useable as a precursor in the 
illegal production of a controlled substance as defined in chapter 69.50 
RCW; 

(b)'The ava~abil1tY of. the substan~~; 
(c) The relative appropriateness -of including. the substance in this chap" 

ter or in chapter 69.50 RCW; and 
(d) The extent and nature of legitimate uses for the substance. 
(3) On or before December 1 of each year, the board shall inform the 

committees of reference of the legislature of the substances added, deleted. 

• 

• 
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or ~hanged in subsection (1) of this section and inc/ud(' an explanation of 
these actions. 

(4) (a) Beginning on July 1, 1988, any manufacturer, .. wholesaler. retailer, 
or other person shall, before selling, transferring, or ~therwise furnishing 
any substance specified in subsection (1) of this sectio'l to a person in this 
state, require proper identification from the purchaser:' 

(b) For the purposes of this subsection, "proper idendfication" means, in 
the case of a face-to-face purchase. a motor vehicle:o~erator's license or 
othe,:;' official state-issued identification of the pui-cliaser' containing a 
photograph of the purchaser, and includes the residential or mailing 
address of the. purchaser, other than a post office box number, the motor 
vehicle license number of any motor vehicle owned ~r operated by the 
purchaser, a letter 'of authoriZation from any business for which any 
substance specified in subsection (1) of this section is being furnished, 
which includes the business ,license number and address of the business, a 
description of how the substance.is to be used, and the signature of the 
purchaser. The person selling, transferring, or otherwise furnishing any 
substance specified in subsection (1) of this section shall affix his or her 
signature as a \\-;tness to the signature and i.dentificagon of the purchaser. 
The state 'board of pharmacy shall provide by rule for ·the proper identifica­
tion of purchasers in other than face-to-face purchases. 

(c) A violatio~ of this subsection 'is a misdemeanor. !\7. 

(5) Beginning on July 1, 1988, any manufacturer, wholesaler, retailer, or 
other person who sens, transfers, or otherwise furnis,bes the substance 
specified in subsection (1) of this section to a person in this state shall, not 
less than twenty-qne days before delivery of the substance, submit a report 
of the transaction, which includes the identification inf<ii:mation specified in 
subsection (4) of this section to the state board of pharr!Jacy. However, the 
state board of pharmacy may authorize the submissiql) pf the reports on a 
monthly basis with respect to repeated, regu!ar tran~i:tctions between the 
furnisher and the recipient involving the same substarice if the state board 
of phannacy determines that either of the following ~xist: 

(a) A pattern of regular supply of the substance exists between the 
manufacturer, wholesaler, retailer, or other person who sells. transfers, or 
otherwise furnishes such substance and the recipient or-the substance; or 

(b) The recipient has established a record Qf using' the substance for 
lawful purposes. 1 . 

(6) Any person specified in subsection (5) of this sectiorr who does not 
submit a report as required by that subsection is guilty of a gross 
misdemeanor. . 
Enacted by Law~ 1988. ch. 147, § 1. erf. March 21, HISS, . : 

69.43.020. Receipt of substance from source out. .. ide state-Report-
Penalh' ' 

(I) Beginning on J~]y I, 1988, any manufacturer. ~hJi~saler, retailer. or 
other person subject to any other reporting requirement.r:; in this chapter, 
who receives from a source outside of this state any substari'ce specified in 
RCW 69.43.010(1), shall submit a report of such transartion to tht' state 
board of pharmacy under rules adopted by tht' hoard. ; 

(2) Any p('rson specified in suh:;(>('tion (1) of, thi!> s(,(,ticlO who do(·f: not 
submit a report as required iJy subsE!Clion (l) (if lhi~ st'-ction j" guilty of a 
gross misdemeanor. 
Enacted oy I_"\wl' 19f'f;. rh, 147. § 2. "fr. Mardi 21. }!If\!-o, 
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69.I:I.fl30. Excmption:i -

RCW IiHAa.OlO and 69A3.0~O .IC) Ilut apply to :lily IIf the following: 
(l) Any pharmacist .Ir .,ther authorized p.~rslln who :;clls or furni:;hes a 

substance upon the prescription of a practitioner, as d\.!fined in chapter 
69 . .n RCW; 

(2) Any practitioner who administers or furnishes a substance to his or 
her patients; 

(3) Any manufacturer or wholesaler licensed by the slate board of 
pharmacy who sells, transfers, or otherwise furnishes a substance to a 
licensed pharmacy or practitioner; 

(4) Any sale, transfer, furnishing, or receipt of any drug that contains 
ephedrine, phenylpropanolamine, or pseudoephedrine, or of any cosmetic 
that contains a substance specified in RCW 69.43.010(1), if such drug or 
cosmetic is lawfully sold, transferred, or furnished, o ... er the counter 
without a prescription under chapter 69.04 or 69.41 RCW. 
Enacted bv ~ws 1988, ch. 147, § 3, efr. March 21, 1988. 

69.43.040. Reporting fo'nn 

(1) The' department of health, in accordance with rules d~\'eloped by the 
state board of pharmacy shall provide a common reporting form for the 
substances in RCW 69.43.010 that contains at least the following informa­
tion: 

(a) Name of the substance; 
(b) Quantity of the substance sold, transferred, or furnished; 
(c) The date the substance was sold, transferred,' or furnished; 
(d) The name and address of the person buying or receiving the sub­

stance; and 
(e) The name and address of the manufacturer, wholesaler, retailer, or 

other person selling, transferring, or furnishing the substance. 
(2) Monthly reports authorized under subsection (lXe) of this section may 

be computer.generated in accor.<j.ance with rules adopted by the depart-
ment. . 
Enacted by Laws 1988, ch. 147, § 4, eff. M-arch 21, 1988. Amended by Laws 1989, 
1st Ex.Sess., ch. 9, § 441, eff. July I, 1989. 

Historical ~nd Statutory Notes 

1989 l..egislation . 
Laws 1989, 1st Ex.Sess., ch. 9, § 441, 

in subsec. (1), in the introductory lan­
guage, substituted ''The department of 
health, in accordance with rules devel­
oped by the state board of phannacy 

69.43.050. Rules 

shall provide" for ''The state board of 
phar:.macy shall pro\oide"; and, at the 
end of subsec. (2), substituted "the de­
partment" for "the state board of phar-
macy". . 

Effective . date-Severability-La ws 
1989, 1st Ex.Ses8., ch. 9: See 
§§ 43.70.910 and 43.70.920. 

(l) The state board of phannacy may adopt all rules necessary to carry 
out this chapter. 

(2) Notwithstanding subsection J.l) of this section, the department of. 
health may 'adopt rules necessary for the administration of this chapter. 

Enacted by Laws 1988, ch. 147, § 5, eff. March 21, 1988. Amended by Laws 1989, 
1st Ex.Sess., ch. 9, § 442, eff. July I, 1989. 

• 

• 

• 



• 

• 

• 

69A3.050 

((i,,(nrical I\nd ~ll\lut .. ry ~nle!l 

191\9 l.egi"lnlinn 
Luws 191\9, 1st r::I:.~ess .. ch. 9, § H2, 

inst!rtcd suh:ll~ti(}n designation "(1)"; 
and added !\Uhsec. (2). 

FOOD. DHl:(;::;. COS:'tIETlCS. ETC. 

Err cd h'e d U.te--~<!H· rl\hilily-La .... " 
19li9, btl Io:X.~1:4., ch. 9: ~"It.! 
§§ ~;j.70.910 and ~:l.;1}.9:!O. 

69."3.060. Theft-Missing quantity-Reporting 

(1) The theft or loss of any substance RCW 69.43.010 disclwered by any 
person regulated by this chapter shall be reported to the state board of 
pharmacy within seven days after such discovery. 

(2) Any difference between the quantity of any substance under RCW 
69.43.010 received ar,d the quantity shipped shall be reported to the state 
board of pharmacy within seven days of .the receipt of actual knowledge of 
the discrepancy. When applicable, any report made pursuant to this 
subsec.tion shall al~i> include the name of any common carrier or person 
who transported ~t\ substance and the date of shipment of the substance. 
Enacted by Laws 1988. th. 147. § 6;eff. March 21. 1988. 

69.43.070. Sale. tranr ler. or furnishing of substance for unla ..... ful pur­
pose-Receipt of substance with intent to use unla'\\o:fully­
Class B felony 

(1) Any manufacturer, wholesaler, retailer, or other person who sells, 
transfers, or otherwise furnishes any substance listed in RCW 69.43.010 
with knowledge or the intent that the recipient will use the substance 
unlawfully to manufacture a controlled substance under chapter 69.50 
RCW is guilty of a class B felony under chapter 9A.20 RCW. 

(2) Any person who receives any substance listed in RCW 69.43.010 with 
intent to use the substance unlawfully to manufacture a controlled sub­
stance under chapter 69.50 RCW is guilty of a class B felony under chapter 
9A.20 RCW. 
Enacted by Laws 1988, ch. 147, § 7, eff. March 21, 1988. 

69.43.080. False statement in report or record-Class C felony 
It is unlawful for any person knowingly to make a false statement in 

conriection with any. report or record required under this chapter. A 
violation of this section is a class C felony under chapter 9A.20 RCW. 
Enacted by Laws 1988, .ch. 147, § 8, eff. M~h 21, '1988. 

69.43.090.. Permit to sell, transfer, furnish, or receive substance-Ex­
emptions-Application for permit-Fee-Renewal-Penal­
ty 

(1) Any manufacturer, wholesaler, retailer, or other person who sells, 
transfers, or othenvise furnishes any substance specified in RCW 69.43.010 
to a person in this state or who receives from a source outside of the state 
any substance specified in RCW 69.43.010 shall obtain a pennit for the 
conduct of that business from the state board of pharmacy. However, a 
permit shall not be required of any manufact.urer, wholesaler, retailer, or 
other person for the sale, transfer, furnishing, or· receipt of any drug that 
contains ephedrine, phenylpropanolamine, or pseudoephedrine, or- of any 
cosmetic that contains a substance specified in RCW 69,43.0l{){l). if such 
drug or cosmetic is lawfully sold, transferred, or furnished over the 
counter without a prescription or by a prescription under chapter 69.04 or 
69.41 RCW. 
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(2) Applications for pennits shall pe filed with the departme~ in writing 
and signed by the applicant, and ahl!-II se~ forth the name of the applicant, 
the business in which the applicant is engaged, the business addrea8 of the 
applicant, and a full description of any substance sold, transferred, or. 
otherwise furnished, or received. 

(3) The board may grant pennits on fonns prescribed by it The pennits 
shall be effective for not more than one year from the date of issuance. 

(.() Each applicant shall pay at the time of filing an applicatiOn for Ii: 
pennit a fee determined by ~e depart;mept.:..: .. .:~ : ..... 1', 

(5) A pe~it graitted under this. ~pter may be. renewed on Ii'- date to be 
determined by the. board, and annually .thereafter, upon the fjling of a 

. renewal appUcatWn and.the payment of ~ permit ~neW1l1 fee detepnined by 
,the department. ,:. : .. :.!:' .... ,., . 

.. (6) ~er:mi€~fees ch8rged:by; ~e de~ent' siuUl not .~ceed .~~' costS . 
. ~ by the department in ad~~ring this (:hapter •. , ".'. :. '.-: ~ 

· fr1£ellu1g, '~sf~niIig; or otherwise furnishing, or receiving any sub­
staQce specified .. RCW 69.43.010 without 8. required permit,.ig a gl'O!:lS 
misdemeanor. : '.. ....... .•.. . .n ..... , •• •••..• • '. .. ,.... .......... ........ ...... . 

·Enacted by Laws 1988, a. 1(7, f.9, eff:..:Msrch 21,1988.. Amended by Le.ws 1989,. 
1st Ex.Sess., ch. 9, § «3, eft July 1, 19~., . .., r , '.. ...... . . . . " 

Hlatorieal and Statutori Notl!s ; ',: folloWing "renewal fee" inserted "deter-
. • '. , '.. mined by thedepartment"j'. and,:in.8Ul>-' 

1985 Legislation ,0. < .. ~.~ , ... ' .' sec. (6), twice substituted. "depa..-tment" 
Laws 1989, 1st Ex.Sess.; cli. 9.J448".,:t,or ':Doard" •. ,. .' ... ' .•. :.:_,. 

p.ear the beginning of .subsee; 00, fonow·. Efredll'E dat.e-Seve~"Uty":"'Lawi 
ing "shall be filed" inserted '"with the -. 1989, lit Ex.Sess., ch. 9: See 
departmene'j at the end of subaec. (5),' §§ 43.70.910 and 43.70.920. ....., 

• e ........ ': ... .; 

69.43.100. Refusal, suspension, or revocation of a manufacturer's or 
· . . wholesaler's, permit··: :. ,:, . ". . . ,.' .. 

The board shall have thePower'iO~~fuse,'suspend, or revoke the ~rIDit 
of ani manuf~r or·;~holesaleJ:}lpon.proof ~at: .: . ~- '.:.. ". 

; (l}.~~.~t ... ~;~~,~i~~~~u~ ~~p:~tatio~:'~F>d~~~: 
· (2) The permittee has.violatedz.or baS pel'll1itted~·et,llployee to .• violate: 
any of ~ faW$ .of:J;his :JJtate : ~1!!..ting . t~Hkugs, . eontrQlled. 8.Qi>atances,' 
C06i:netka~. or noni>~~ 'dhIga; C?t .~ vio1a:ted ~i;.9.tt;h~:~ea ~!i; 
regulatio~ of the boara of pfuirfuaCj •. ',:.:: .:-:. ..' '_... ..... 

~ by LaW(1~!:.~:1(~;~!~o ... :~:.,~.~1,.19~~ .' ... ~' .' / ... :::::::.:.~ 
... ~~ .... :. ~:.:-.;' ;-:~~r"~i: ,,·~·,,; .. l: ... ~·""":·; .. :.~ q ", • -," _ ....... ":-

. CllAPrER 69.45:-DRUG SAMPLES ::., '!,_. ". - '.: .~.. .' .: . .. .. . 
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GENERAL SUMMARY OF STATE PRECURSOR CONTROL LAWS 

PREPARED BY THE 

UNITED STATES DRUG ENFORCEMENT ADMINISTRATION 

ALASKA 

1. Controls phenyl acetone, PCR, PCC. 

2. Prohibits delivery, manufacturing, possession. 

ARIZONA 

1. Controls 14 chemicals, 6 from the CDTA. 

2. Submit a report to state: 
(a) on any transaction; 
(b) not less than 21 days before delivery; 
(c) even from sources outside the state; 
(d) monthly reporting allowed for repeated, regular transactions, 

subject to certain conditions; 
(e) on loss or theft within 3 days after discovery. 

3. State to provide a common reporting form. 

4. 

5. 

Exempt from reporting: 
(a) manufacturers and distributors already licensed by state; 
(b) practitioners; 
(c) those who demonstrate special circumstances. 

Offenses: 
(a) 
(b) 
(c) 

failure to submit a report; 
making a false statement in relation to a report or record; 
transferring a chemical knowing that it will be used to 
illegally manufacture a controlled substance. 

ARKANSAS 

1. Controls 18 chemicals; 9 from CDTA. 

2. Records required to be kept, not reported. 

3. Purchaser identification: 
(a) driver's license; 
(b) permanent address; 
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(c) motor vehicle license number; • (d) for businesses, letter of authorization; 
(e) signature of the seller. 

4. Exemption for physicians, dentists, podiatrists, veterinarians, businesses 
licensed by Board of Pharmacy. 

S. Offenses: misdemeanor. 

CALIFORNIA 

l. Controls 32 chemicals, 17 from CDTA? 

2. Registration requirement: 
(a) for in state transfers; 
(b) for receipts from out of state; 
(c) renewed annually, with registration fee. 

3. Exemptions from registration: 
(a) transferring FDA-approved OTC drugs. 

4. Submit a report to state: 
(a) on any transaction; • (b) not less than 21 days prior to delivery; 
(c) monthly reporting allowed for repeated, regular transactions, 

subject to certain conditions; 
(d) any receipt of chemicals from sources outside of state 21 

days in advance; 
(e) any theft or loss within 3 days after such discovery; 
(f) repeated transactions, 72 hours after receipt. 

S. Exemption from reporting: 
(a) any pharmacist pursuant to a prescription; 
(b) any practitioner within the scope of professional practice; 
(c) any manufacturer or distributor already licensed with state; 
(d) any transfer involving an FDA-approved OTe drug. 

6. State to provide common reporting form. 

7. State can add or delete any substance through administrative action. 

8. Require proper identification prior to any transfer: 
(a) specifies what qualifies as proper identification. 

9. Any transaction in a laboratory apparatus with a value over $100.00 which 
is paid in cash or cashier's check: • (a) must have proper identification; 

(b) maintain record for 3 years in retrievable manner. 
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• 10 . Offenses; 
(a) failure to submit a report; 
(b) sUbmitting a report with false information; 
(c) transferring any chemical to a minor; 
(d) a minor possessing any chemical; 
(e) transferring a chemical knowing it will be used to illegally 

manufacture a controlled substance; 
(f) transferring a chemical without a registration. 

11. Drug clean-up fine. 

FLORIDA 

1. Controls ether. 

2. m state or out of state distributors must obtain annual permit. 

3. Purchasers of 2.5 gallons or more must obtain a state-issued permit prior 
to purchase. 

IDAHO 

• 1. Controls 7 chemicals, 4 from the CDTA. 

2. Exception: FDA-approved OTe drug. 

LOUISIANA 

1. Controls 18 chemicals; 8 from CDTA. 

2. Maintain records for two years. 

3. Obtain identification from the buyer: 
(a) license number; 
(b) description of intended use; 
(c) signature of recipient; 
(d) businesses must fumish letter of authorization. 

4. Notify state 21 days prior to delivery. 

5. Penalty for violations of above: 
(a) one year imprisonment and fine up to $1,000.00 . 

• 
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MISSISSIPPI 

Under Uniform Controlled Substances Act, provides for penalties for distribution 
of immediate precursors which it defines as being "the principal compounds 
commonly used or produced primarily for use" of a controlled substance. It has 
no regulations regarding record keeping for the more common chemical precursors 
sold by chemical supply houses. 

MISSOURI 

1. Same chemicals controlled under the CDTA. 

2. Submit a report of all transactions to state. 

3. State can add or delete a chemical. 

4. Require proper identification. 

5. Specifies what proper identification is. 

6. Report any transaction to the state 21 days in advance, with proper 
identification. 

7. Repeated) regular transactions may be reported on a monthly basis, if 
certain conditions are previously met. 

8. Exemptions on registration and reporting are granted to: 

9. 

10. 

(a) phannacists, pharmacies based on a prescription; 
(b) practitioners within the scope of professional practice; 
(c) FDA-approved OTC drugs; 
(d) For end users; 
(e) sales or transfers below the threshold level. 

Offenses: 
(a) 
(b) 
(c) 

failure to submit a report; 
failure to register; 
possess with intent to manufacture. 

Registration requirement: 
(a) meet certain requirements (consistent with public interest); 
(b) for in state transactions; 
(c) receipts from out of state; 
(d) annual registration fee; 
(e) subject to suspension/revocation (show cause); 
(f) waiver granted to manufacturers, wholesalers, retailers or 

others if consistent with public health and safety; 
(g) limited to chemicals applied for on application. 

11. Inspection authority. 

• 
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1. 
2. 

3. 

MONTANA 

Controls phenyl acetone, PCR, PCC: methylamine, n-methylformamide. 
Prohibits delivery, manufacturing, possession. 

Requires reporting procedures and documentation. 

NEW MEXICO 

1. Controls 26 chemicals; 5 from CDTA. 

2. Annual registration with corresponding fee: 
(a) if consistent with public interest; 
(b) limited to chemicals applied for on application; 
(c) subject to suspension/revocation (show cause); 
(d) separate registration for each principal place of business; 
(e) possible pre-registration investigation. 

3. Exemption from registration: 
(a) physicians; 
(b) agent of regulated person; 
(c) common carrier; 
(d) college chemistry student; 
(e) law enforcement officials; 
(f) waiver may be granted to manufacturers; 

4. Maintenance of records: 
(a) inventories and records maintained separately and retrievable; 
(b) perpetual inventory; 
(c) purchasing, receipt; 
(d) proof of identity; 
(e) disposition of unwanted chemicals. 

5. Filing of reports: 
(a) loss or theft. 

6. Security requirements. 

7. Inspection authority. 

8. Offenses: 
(a) 
(b) 
(c) 
(d) 

(e) 
(f) 

(g) 

transfer to unauthorized person; 
use an invalid registration; 
obtain a chemical by misrepresentation; 
omission of required information from any application, report 
or document; 
failure to keep requin~d information; 
manufacturing or transfering a chemical not authorized by 
re gistrati on; 
refuse to allow inspection. 
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9. Forfeiture of seized chemicals. 

NEW YORK 

1. Criminal possession of precursor; intent to manufacture a controlled 
substance unlawfully. 

2. Controls eight chemicals; one from CDT A. 

NEVADA 

1. Controls ephedrine, methephedrine, pseudophedrine; only immediate 
precursors. 

2. Prohibits import, transport, manufacture or delivery. 

3. Prohibits possession. 

OREGON 

1. Controls 32 chemicals; 11 from CDTA. 

2. State has authority to add chemicals to list. 

3. Registration requi!ement. 

4. Exceptions to registration: 
(a) pharmacist pursuant to a prescription; 
(b) practitioner who administers substance; 
(c) firm already licensed with state to sell to 

pharmacies and practitioners; 
(d) substances sold OTC under FDCA. 

5. Maintenance of records: 
(a) proof of identity: 

(b) 
(c) 
(d) 

1. driver's license; 
2. mailing address other than post office box; 
3. vehicle registration number; 
4. for a business, letter of authorization. 

date, time, location, quantity and price; 
manner of payment; 
exceptions: 

1. pharmacist filling a prescription; 
2. practitioner who administers; 
3. firm already licensed by state to sell to 

pharmacies and practioners; 

• 

• 

• 
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6. 

7. 

Reports: 
(a) 
(b) 

Offenses: 
(a) 

(b) 

(c) 

4. transactions in an OTC item. 

made available to state authorities; 
filed quarterly to state; 

providing false information - misdemeanor - not less than 
$1,000 and not more than $25,000 or imprisonment for not 
more than five years, or both; 
violations of Act by regulated person - misdemeanor - nor 
less than $500 and not more than $5,000 or imprisonment 
for not more than three years, or both; 
wrongful use of reports - not less than $300 and not more 
than $1,000 or imprisonment for not more than 90 days, or 
both. 

TEXAS 

1. Controls 17 chemicals; eight from CDTA: 

2. 

(a) state can add or delete chemicals through 
administrative action; 

Records required for any transaction in chemicals 
(a) maintain for two years; 
(b) prior to any transaction, obtain proof of 

identity; 

3. Report any transaction 21 days before delivery from 
either in state or out of state: 

(a) state to provide common reporting form; 
(b) monthly reporting allowed for repeat, 

regular transactions; 
(c) report loss or theft not later than 3 days 

after discovery. 

4. Transfer permit required for every transaction: 

5. 

(a) in this state; 
(b) from outside this state; 
(c) if recipient is not a business; 
(d) a permit can be renewed, valid for one year; 
(e) notify state of any changes to permit. 

Offenses: 
(a) 
(b) 

(c) 

conducting a transaction without a permit; 
making a false statement on a report or 
record; 
knowing a chemical will be used to 
unlawfully manufacture a controlled 
substance; 
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6. Controls laboratory apparatus: defines 
(a) state can add or delete apparatus through administrative 

procedure. 

7. Maintain records on any transactions in laboratory 
apparatus for two years: 

(a) proof of identity required; 
(b) inventories required; 
(c) subject to inspection and audit by state. 

8. Transfer pennit required for every transaction: 
(a) if recipient is not a business; 
(b) in this state; 
(c) from outside this state; 
(d) a pennit can be renewed, valid for one year. 

9. Reports required on every transaction 21 days before 

10. 

delivery: 
(a) state to provide common reporting form; 
(b) receipts from out of state; 
(c) loss or theft reported within 3 days of discovery. 

Offenses: 
(a) 
(b) 
(c) 

any transaction without a transfer permit; 
false statement in a report or record; 
knowing that the apparatus will be used to 
unlawfully manufacture a controlled substance. 

11. State authorized to destroy laboratory evidence. 

1. Defines: 
(a) 
(b) 
(c) 
(d) 
(e) 
(t) 

UTAH 

chemical mixture; 
proof of identity; 
regular customer; 
regular supplier; 
regulated person; 
regulated transaction; 

2. Controls 23 chemicals, 20 from CDTA. 

3. Controls transactions in machines. 

4. Establishes thresholds. 

5. Exemptions from regulated transactions: 
(a) transfer between employees; 
(b) delivery by common carrier; 

• 

• 
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(c) any category of transaction deemed as unnecessary for the 
enforcement of the Act; 

(d) FDA-approved aTC drugs; 
(e) any transaction in a chemical mixture. 

6. Offenses: 
(a) possess a chemical with intent to manufacture 

or to facilitate the manufacture of a controlled 
substance 

(b) possess or distribute a chemical knowing or having 
reasonable cause to believe it will be used to manufacture 
or to facilitate the manufacture of a controlled substance; 

(c) cause the evasion of recordkeeping or reportin requirements, 
receive or distribute a reportable amount of any chemical in 
units small enough to avoid recordkeeping or reporting 
requirements; 

(d) furnish false identification; 
(e) to manufacture, distribute, or possess 3-neck round 

bottom flask machine, gelatin capsule, or equipment to 
manufacture or to facilitate the manufacture of a controlled 
substance; 

(t) create, receive or possess a chemical mixture to evade the 
requirements of the Act; 

(g) enjoined from engaging in a regulated transaction involving 
a chemical for not more than ten years. 

7. Forfeiture provision. 

WASHINGTON 

1. Controls 23 chemicals, immediate precursors under schedule 2; eight from 
CDTA: 

(a) add or delete substances through administrative action. 

2. Registration requirement: 
(a) transactions in this state; 
(b) transactions received from outside of state; 
(c) renewed annually with appropriate fee; 
(d) state can refuse, revoke or suspend under certain conditions. 

3. Exemptions from registration: 
(a) transactions in OTC drugs containing listed chemicals. 

4. Report transactions involving chemicals; 

5. Require proper identification 
(a) defined. 
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6. Submit report of transaction with proper identification not less than 21 
days before delivery: 

(a) monthly reporting allow~d for repeated, regular transactions, 
if certain conditions are met; 

(b) report receipts from out of state; 
(c) report theft or loss of chemicals within 7 days of discovery; 
(d) report discrepancies in what ordered and what received 

7. Exempt from reporting: 
(a) pharmacist upon a prescription; 
(b) practitioner who administers or furnishes to patie:t1t; 
(c) manufacturer or distributor already licensed by state; 
(d) transactions in OTe drugs containing chemicals. 

8. State to provide common reporting form. 

9. Offenses: 
(a) 

(b) 

(c) 

knowing that a chemical will be used to illegally 
manufacture a controlled substance; 
receiving a chemical to unlawfully manufacture a controlled 
substance; 
making a false statement in any required report or record. 

• 

• 

• 
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RESULTS OF THE CLANDESTINE LABORATORIES SURVEY 

The Pacific Coast states have recently experienced an increase in clandestine laboratories 
with an apparent spread eastward to some Midwest states. As a result of this trend, a survey was 
developed to obtain a more accurate assessment of specific states where these illegal labs are 
located. The survey was sent to NASDEA members in each state. The results of the survey are 
listed below: 

Total surveys received: 34 (68% Response Rate) 

Total Number of Clandestine Labs seized: 3,698 

Number of Clandestine Labs Reported Seized By Year and 
Percent Increase Over Previous Year: 

1985 -- 451 
1986 - 602 (+33.5%) 
1987 - 870 (+44.5%) 
1988 - 871 (+ 0.1 %) 
1989 - 904 (+ 3.8%) 

Number of Methamphetamine Clandestine Labs seized: 3,337 
(90.2% of total labs) 

California and Oregon comprised 69% of all methamphetamine clandestine 
labs seized from 1985 through 1989. . 

NUMBER AND PERCENT DISTRIBUTION OF CLANDESTINE LABS SEIZED By DRUG TYPE 

Methamphetamine ~ LSD. Other 

1985 355 (78.7%) 38 (8.4%) 0(0%) 58 (12.9%) 
1986 542 (90.0%) 13 (2.2%) 4 (0.7%) 43 (7.1%) 

"1987 796 (91.5%) 11 (1.3%) 2 (0.2%) 61 (7.0%) 
1988 803 (92.2%) 16 (1.8%) 3 (0.3%) 49 ( 5.6%) 
1989 841 (93.0%) 7 (0.8%) 4 (0.4%) 52 (5.8%) 

TOTAL 3,337 (90.2%) 85 (2.3%) 13 (0.4%) 263 ( 7.1 %) 

Only a few midwestern states fluctuated in the number of methamphetamine clandestine 
laboratories seized during the past five years with the exception of Oklahoma. The Sooner state 
showed over a 100% increase in labs seized from 1987 to 1988 climbing from 30 to 62 labs. 

* Of the states responding to the survey: 

15 states indicated they already have a precursor law in effect. 
8 states indicated they plan to have one. 

10 states indicated they have no precursor law, nor are they 
planning to have one in the near future. 

** The survey was conducted and the results provided by the DRUG ENFORCEMENT 
ADMINISTRATION, U.S. DEPARTMENT OF JUSTICE. 
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CliNlESTINE ~ SEIZED 

• State Year ~th PCP LSD Other State Year Ncth PCP LSD Other 

AR ~85 13 0 0 0 II. ~85 0 0 0 0 
~86 9 0 0 0 '86 4 1 1 0 
'87 10 0 0 0 '87 2 0 0 0 
'88 13 0 0 0 '88 6 0 0 0 
'89 22 0 0 0 '89 10 0 0 0 

'85 0 0 0 0 IN "'85 2 0 0 0 
'86 0 0 0 0 '86 3 0 0 0 
'87 0 0 0 0 "'87 2 0 0 0 
'88 0 0 0 0 '88 4. 0 0 0 
'89 1 0 0 0 '89 3 0 0 0 

CA. "'85 190 34 0 0 KY '85 1 0 0 0 
'86 285 10 3 6 '86 1 0 0 0 
'87 466 11 2 7 '87 2 0 0 0 
'88 352 15 3 8 '88 1 0 0 0 
'89 412 6 4 4 '89 4 0 0 0 

<Xl* '85 0 0 0 0 t-fI '85 1 0 0 1 
'86 0 0 0 0 '86 3 1 0 1 
'87 0 0 0 0 '87 1 0 0 0 
'88 0 0 0 10 '88 1 0 0 0 
'89 0 0 0 0 "89 1 0 0 {) • cr '85 0 0 0 0 HN '85 2 1 0 0 
'86 0 0 0 0 '86 3 0 0 0 
'87 0 0 0 0 '87 2 0 0 0 
":88 0 0 0 0 "":88 4 0 0 '0 
'?9 0 0 0 0 '89 5 0 0 0 

DE '85 3 0 0 1 ill '85 4 0 0 0 
'86 ·0 0 0 0 '86 4 0 0 0 
'87 1 0 0 1 .'87 9 0 0 0 
'88 0 0 0 0 '88 6 0 0 0 
'89 1 0 0 0 '89 8 0 0 0 

FL '85 2 3 0 21 ML' '85 3 0 0 0 
'86 1 0 0 16 '86 4 0 0 0 
'87 3 0 0 9 '87 2 0 0 0 
·'88 1 0 0 10 '88 4 0 0 0 
'89 7 0 0 8 '89 6 0 0 0 

IA ""85 0 0 0 0 N: '85 0 0 0 1 
'86 0 0 0 0 '86 2 0 0 0 
'87 1 0 0 Q '87 0 0 0 0 
'88 3 0 0 0 '88 0 1 0 1 
'89 2 0 0 0 '89 1 1 0 1 

10 '85 1 0 G 0 ND '85 1 0 0 0 • '86 7 0 0 0 '86 2 0 0 0 
'87 5 0 0 0 '87 0 0 0 0 
'88 8 0 0 0 '88 3 0 0 0 
'89 11 0 0 0 '89 0 0 0 0 
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a.IIN1ES'1TI£ ~ SEIZED 

• (cont'd) 

State Year ~th R:P I.SD Other State Year I-Eth PCP LSD Other 

NE '85 0 0 0 0 ']X '85 39 0 0 34 
'86 0 0 0 0 '86, 46 0 0 19 
'87 0 0 0 0 '87 43 0 0 43 
'88 0 0 0 0 '88 34 0 0 30 
'89 2 0 0 0 '89 34 0 0 38 

NJ '85 0 0 0 0 ur '85 3 0 0 0 
'86 0 0 0 0 '86 3 0 0 0 
'87 0 0 0 0 '87 3 0 0 0 
'88 0 0 0 0 '88 3 0 0 0 
'89 5 0 0 1 '89 7 0 0 0 

NV '85 9 0 0 0 VA '85 0 0 0 0 
'86 15 0 0 0 '86 1 0 0 0 
'87 34 0 0 0 '87 0 0 0 0 
'88 45 0 0 0 '88 1 0 0 0 
'89 57 0 0 0 '89 0 0 ·0 0 

OR '85 2 0 0 0 VI' '85 0 0 0 0 
'86 0 0 0 0 "'86 0 0 0 1 
'87 2 0 0 0 '87 0 0 0 0 
'88 0 0 0 0 '88 0 0 0 0 

• '89 0 0 0 0 '89 0 0 0 0 

OK '85 16 O· '0 0 l~ '85 11 0 0 0 
'86 28 0 0 0 '86 14 0 0 0 
'87 30 0 0 0 '87 27 0 0 0 
'88 62 0 0 0 '88 46 0 0 0 
'89 71 0 0 0 '89 60 0 0 0 

OR '85 48 '0 0 0 lIT. '85 0 0 0 0 
'86 102 :0 0 0 '86 2 1 . 0 0 
'87 ' 143 0 0 0 '87 3 0 0 0 
'88 203 0 0 O· '88 1 0 0 .0 
'89 .100 0 0 0 '89 5 0 0 0 

PA** '85 0 0 O .. 0 WY '85 2 0 0 0 
'86 2 0 0 0 '86 1 0 0 0 
'87 2 0 0 1 '87 2 0 0 0 
"'88 0 0 0 0 '88 2 0 0 0 
'89 2 0 0 0 '89 4 0 0 0 

SC '85 1 0 [) 0', *Did not have sper:ific figures hIt predicte:i 
'86 0 0 0 0 an increase of clandestine lats in rural i 
'?7 0 0 0 0 areas during the coming year. 

I 
I 
I '88 0 0 0 0 

.1 
'89 0 0 0 0 **Recei1)'ed 2 surveys. Figures use:i ~re those 

submltted by the Pa. Office of. the Atty. 
1 • SD '85 1 0 0 0 General. Later survey received fran the Pa. 

'86 0 0 0 0 State FbliCE! revealed slightly different 
'87 1 0 0 0 figures as follCMS: For M:!th. - '85 - 7, 
'88 0 0 0 0 '86 - 7, '87 - 18, '88 -12, '89 -8. 
'89 0 0 0 0 t-b other type lats seized '85 - '89. 
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METHAMPHETAMINE CLANDESTINE LABORATORIES DURING 1985 

• 

o DID NOT REPORT 
§ NO LABS SEIZED 

• 1 to 10 
II 10 to 50 
• 50 to 100 
• 100 to 500 
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METHAMPHETAM1NE CLANDESTINE LABORATORIES DURING 1986 

o DID NOT REPORT 
~ NO LABS SEIZED 

• 1 to 10 
• 10 to 50 
lim 50 to 100 
• 100 to 500 
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ME~HAMPHETAMINE CLANDESTINE LABORATORIES DURING 1987 

• 

D DID NOT REPORT 
~ NO LABS SEIZED 
~ 1 TO 10 
III 10 TO 50 
Em 50 TO 100 
.. 100 TO 500 
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METHAMPHETAMINE CLANDESTINE LABORATORIES DURING 1988 

o DID NOT REPORT 
§§ NO LABS SEIZED 
• 1 TO 10 
III 10 TO 50 
[II 50 TO 100 
.. 100 TO 500 
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METHAMPHETAMINE CLANDESTINE LABORATORIES DURING 1989 

• 

. 0 DID NOT REPORT 
§ NO LABS SEIZED 
• 1 to 10 
II 10 to 50 
mm 50 to 100 
• 100 to 500 
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A~alys~s of the Rece~t Decrease 
of Clandesti~e Laborator~es 

in. Okla.homa 

The state of Oklahoma emerged, through 1986 to the present, as 
one of the nation's leading producers of methamphetamine in illicit 
clandestine laboratories. In fact, in 1988, Oklahoma was fourth in 

Claridestine Laboratories in Oklahoma 

1983 1984 

15 7 l.6 28 71 

the united states on clandestine laboratory seizures. l What was 
a modest problem in the early 1980s turned into a major problem for 
Oklahoma law enforcement officers over the past five years. While 
in 1983 only 15 labs were seiz~d in Okla~oma, 71 were seized in 

IThe Oklahoma Bureau of Narcotics and Dangerous Drugs (OBN), 
'not DEA, is the state's lead agency on the investigation and 
seizure of clandestine laboratories. Virtually all ,of the 
laboratories seized in Oklahoma are results of OBN investigations. 
As a result, the statistics reported nationally by DEA for Oklahoma 
are highly misleading. This is because DEA statistics refer to only 
the labs that DEA seizes. 

This analysis has been provided by the Oklahoma State Bureau of Narcotics and Dangerous Drugs Control. For more 
information, contact the OBN at 4545 N. Lincolnmwg.,mttuF,WF;\klahoma City, OK 73105, (405) 521-288511 
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1989. This dramati c increase became a rna jor concern for the 
Oklahoma Bureau of Narcotics and may provide the basis for an 
anal ys·is of what may be done to combat the cl andestine lab probl em 
nationally. This is especially the case since Oklahoma is 
currently the only state in the nation that has seen a decrease in 
clandestine laboratories after such' a sudden and overwhelming 
increase. This paper will attempt to reveal the correlation 
between chemical avail abi 1 i ty and the propagation of cl andes. tine 
laboratories and show how Oklahoma exemplifies the National need 
for strict chemical controls. 

What makes the study of laboratories in Oklahoma interesting 
is that during the past ten months, there has been a significant 
decrease in lab seizures. Although many reasons can be cited for 
this decrease, the predominant cause appears to be the closing of 
major chemical stores that dealt in precursor chemicals. What is 
significant is that one of these stores was a DEA storefront 
operation. Before examining this point in detail, it would be 
useful first to lo~k at the history of the drug lab phenomenon in 
Oklahoma. 

The Oklahoma Bureau of Narcotics has recorded drug lab 
seizures for the past ten years. In 1986, seizures increased almost 
100%, from 16 labs in 1985 to 28 in 1986. Another increase of over 
100% occurred in 1988, when OBN seized 62 laboratories. . The 
increase continued into 1989, until the last part of the year, when 
the frequency of lab seizures decreased substantially. While during 
the first quarter of 1989, a total of 27 clandestine labs were 

Decrease in Oklanoma Lab Seizures 

First Quarter Comparison 

20_ 

s_ 

seized, the 
same period 
in 1990 had 
o n 1 y 1 2 
cl andes tine 
laboratorie1 s e i zed . 
Furthermore, 
the second 
quarter of 
1990 shows no 
clandestine 
lab seizures 
so far. 

o B N 
intelligence 
indicates 
tha t f ewe r 
laboratories 

... are operating 
in the state, prices of methamphetamine (or "crank" as it is known 
on the street) have increased from $800.00 an ounce to $1200.00 an 
ounce, quality has decreased from nearly pure to poor, and the 

• 

• 

2The source' of information is the Oklahoma state Bureau of • 
Investigation Forensic Laboratory. 
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availability of "crank" in Oklahoma has slackened. 3 

One possibl e reason for thf:! increase in cl andestine 1 abora tory 
seizures in Oklahoma between 1986 and 1989 is the availability of 
chemicals and rural property. Both are necessary for an effective 
drug laboratory operation. The major chemical supply sources in 
1986 were the following: 

1. Mid-America Chemical Co.: Oklahoma City, Okla. 
2. Burrito Brothers: Dallas, Texas 
3. DFW Chemicals: Dallas, Texas 
4. Tulsa Scientific: Tulsa, Oklahoma. 

of these, Burrito Brothers was closed after the owners were 
indicted on conspiracy charges. Mid-America worked with DEA 
Oklahoma City and ~rovided information to agents about chemical 
purchases. Tulsa Scientific was a DEA "storefront" operation that 
was discqntinued after it's ineffecti venes.... was brought to the 
attention of the Dallas DEA office by 2veral Oklahoma law 
enforcement agencies. DFW continued to sell precursor chemicals .. 

In 1987, Mid-America was discouraged from selling precursor 
chemic<ils by the Oklahoma City office of the DEA. "The Burrito 
Brothers Industrial Supply Company was closed by the DEA in Dallas 
because of involvement in a clandestine laboratory conspiracy, and 
DFW Chemicals continued to sell precursors to anyone with money 
enough to afford their prices . 

In 1988, major sources for. chemicals in Oklahoma were the 
following: 

1. DFW Chemicals: Dallas, Texas. 
2. Industrial Chemicals Plus: Durant, Oklahoma. 
3. Mid-Town Scientific: Tulsa, Oklahoma .. 

DFW Chemicals supported Industrial Chemicals PI us, which deal t 
exclusively in precursor chemicals and catered to la·b operators by 
having a 24 hour, 7 day, service. Mid-Town 'Scientific in Tulsa 
was a second DEA "storefr·ont" operation. Information was given to 
the Tulsa DEA office by the operator of the storefront when 
individuals purchased precursor chemicals. Frequently, however, 
this information was several 1ays old, incomplete, and the 
chemicals and suspects were gone. 

In 1989, sources of precursor chemicals continued to be the 
same, but the Tulsa operation closed in August 1989 after a 
television station purchased precursors "undercover" and exposed 

3 These figures are obtained by the OEN Intelligence Division 
from buy reports, informant and suspect debriefings, and 
intelligence reports of clandestine laboratories and drug 
availability. 

4Mid-Town Scientific was formerly Tulsa Scientific. The same 
DEA informant operated the store, which deal t excl usi vel y in 
chemicals and glassware used in illegal drug synthesis . 

5 See attachment 1 for a map of the chemical influences into 
the various areas of Oklahoma from Texas and Tulsa. 
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the store as a DEl\ operation. When DFW chemicals moved to 
Shreveport, Louisiana in 1989 because of strict precursor control 
laws ih Texas, Industrial Chemicals Plus also closed. Currently, in 
1990, there are no Oklahoma chemical companies that are dealing in 
precursor chemicals. 6 

At the beginning of 1989, the intelligence division of OBN 
began plotting the location of clandestine laboratory intelligence 
information and seizures. This study indicated that, geographical­
ly, Oklahoma has seen clandestine laboratories in every area, 
however, occurrences have been predominately in three areas. 
Counties surrounding Tulsa, surrounding and south of Oklahoma City, 
and those in the southern part of the state, particularly 
southeast, hare had the highest occurrence of seized clandestine 
laboratories. This corresponds to the locations of chemical 
sources. ,It appears is that illegal labo~atory operators establish 
a metropolitan source for chemicals and find a rural location at 
which to operate the laborat.ory. Consequently, when DFW Chemicals 
moved to Shreveport, Louisiana, there was an increase {n clande­
stine laboratories in Northern Louisiana and East Texas. Intelli­
gence information indicates that illegal laboratory operators from 
Oklahoma are mov1ng to Louisiana and Missouri. Previously, 
operators moved to Oklahoma from Texas. 

Oklahoma state Drug strategy includes chemical diversion as a 

• 

primary concern. Consequent 1 y, a precursor control hi 11, sponsored • 
by OBN and endorsed by the Association of Oklahoma Narcotics 
Enforcers has been put into law. Information to support the 
pr-ecursor control bill was obtained from two primary sources: 
legitimate users of precursor chemicals and other states that 
already had precursor control laws. The OBN Intelligence Division 
contacted representatives from industries and universi ties 
throughout the state and determined that a precursor con~rol law 
would not have significant impact on Oklahoma's economy. Agents 
then contacted authorities in Texas and California, modeling 
Oklahoma precursor laws on the best points of each. It is antici-
pated that this law will discourage chemical supply companies in 
Oklahoma from dealing precursor chemicals while enabling legitimate 

6 At this time, the decrease in clandestine laboratories in 
Oklahoma began and continues to the present. 

1 See Attachment 2 for a map of the areas of most frequent 
clandestine laboratory seizures in 1989 in Oklahoma. 

" ~ This information was obtained by the OBN Intell igence 
Division from the Intelligence Divisions of Texas Department of 
Public Safety and Louisiana state Police. 

9In assessing the needs of an Oklahoma precursor law, it was 
determined that many precursors have never been used in Oklahoma. 
To minimize the impact of such legislation, the list of chemicals • 
to be controlled was limited to a realistic and perceived need. 
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users of precursor chemicals to continue wi th their business. 
strong criminal penal ties and .fines are the backbone of Oklahoma 
Precursor control legislation.' . 

, Among other issues that have concerned OEN is officer safety 
during drug laboratory operations. In 1986, two agents from OBN and 
a state chemist were injured when they inhaled hydrochloric acid 
vapors during a drug lab raid. Subsequently, OBN developed a lab 
safety program and purchased protective equipment for agents. 
Safety policies were written and ngents were sent to a state 40 
hour OSHA certification school.' Medical surveillance was 
initiated on agents working drug labs. 12 Another chemical injury 
occurred in 1989 when an OBN agent was exposed to hydriodic acid 
vapors. 

Because of the rapid and overwhelming increase of clandestine 
laborator~es in Oklahoma, OBN applied for a United states Bureau of 
Justice Assistance "Clandestine Laboratory Model Enforcement 
Prog~Bm" grant in 1987 but was denied. Although Cali~ornia, Texas, 
Oregon, Oklahoma, And Washington state had the greatest number of 
clandestine laboratory seizures, only California and Washington 
state were awarded grants. The other two available grants were 
awarded to P'ennsyl vania and New Jersey. According to DEA statis-

,t,i,c,s, PE7n~srl ,,:,.~ni.~. se~ze~" ~ claI]destine: laborat?:~es,. in 198,8 ~z:.d 
N,ew Jers~y sel.zed only .5" I ~bs; .3,. O~l ahoma Bureau' ,of "'N?r.sotl.c~ 
-receiv~d a Stafe block grant to purchase protectiv~ e~~ipment and 
medical surveillance f~r agents. . 

Al though this study 'is based upon early information of a 
decrease in Okl ahoma labs, National clandestine laboratory strategy 
coordinators can learn from indications in Oklahoma. First, it is 
clear that the methods of reporting clandestine laboratory seizures 
on a Federal level are inadequat~. An accurate method of assessing 
the situation must be developed.!~ Second, it should be clear that 

Ie For further information, see copy 
of Okla~oma precursor control legislation. 

Ii See Attachment 3 , which is the curricul urn of the 1988 OBN 
clandestine lab certification school. 

12 OBN policy was based upon california DOJ policies. 
information see Attachment 4, which is a copy of the OBN 
tine Laboratory Policies and Procedures. 

For more 
Clandes-

13 The val idi ty of DEA statistics for these states is presumed 
to be correct, since monitoring of the Federal Clandestine 
Laboratory Model Enforcement Program should produce accurate 
numbers. '."" 

:4 DEA statistics indicate that only 21 cland~stine laborato-
ries were seized in Oklahoma in 1988. In reality, 62 clandestine 
labs were seized. This error of 400% is not acceptable for National 
threat assessment. 
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sources of precursor chemicals, i.e., chemical supply companies, 
are the impetus for the geographical location of c1 andestine 
laboratories. Enforcement efforts, including grant money, should 
be provided for areas of high clandestine laboratory impact. 
"Storefront" oper.ations are not effective unless chemicals are not 
allowed to leave the storefront without surveillance. Finally, 
strong precursor laws should be sponsored at the state and Federal 
level. When the average lab operator cannot find the chemicals he 
needs, he cannot produce illegal drugs. Most lab operators use a 
simpl e "recipe" and do not have chemistry backgrounds. Though 
trained chemists will always find a way around precursor control 
laws, most clandestine lab operators will be shut down. 

Clearly there is a correlation between the availability of 
chemicals and the propagation of clandestine laboratories. This 
knowledge provides investigators, policy makers, and legislators 
with the means of controlling the lab I~roblem by controlling 
precursor chemicals. Certainly any precursor control legislation 
cannot be effective unless there are strong criminal penalties for 
violation. Likewise, strong penal ties must be levied against 
individuals engaged in clandestine laboratory operations. 

) 

'" 
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ATTACHMENT 3 

40 HOUR OBN CLANDESTINE LABORATORY CERTIFICArIO~ SCHOOL 

0830-0900 
0900-1000 
1000-1100 

11 00-1200 

DAY 1 

COURSE OVERVIEW' 
HISTORICAL PERSPECTIVE 
tI CHEMI CAL T.H~~1\--Y- v id eo 
BASIC EQUIPMENT USED IN DRUG LABS 
GENERAL FEATURES OF DRUG LABORATORIES (slide show) 

1300-1~OO BASIC TOXICOLOGY 
1400-1700 ~ECOGNITION OF CHEMICAL HAZARDS ENCOUNTERED IN 

CLANDESTINE LABORATORIES 

0830-0900 
0900-1030 
I030-IDO 

DAY 2 

DEVELOPMENT OF A CERTIFIED SAFETY PROGRAM 
OSHA RULES AND REGULATIONS 
PERSONAL PROTECTIVE EQUIPMENT (levels A-D) 

1230-1430 SELECTION, FITTING. USE. AND MAINTENENCE OF 
RESPIRATORS (lecture and exercise) 

1430-1700 SELECTION, FITTING, USE. AND MAINTENENCE OF 
SCBA GEAR (lecture and exercise) 

DAY 3 

0830-1000 EYE PROTECTION. PROTECTIVE CLOTHING, EXPLOSIVE 
AND TOXIC VAPOR MONITORS (lecture and exercise) 

1000-1200 RAID PLANNING (includes special planning necessary 
for clandestine lab raids) , 

1300-1400 SELECTING PERSONAL PROTECTIVE EQUIPMENT FOR RAIDS 
1400-1700 SITE CONTROL, SAFETY OFFICER, DELEGATION OF 

RESPONSIBILITIES~ DECONTAMINATION PROCEEDURES 
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DAY 4 • 
0830-1200 
1300-1400 
1400-1600 
1600-1700 

BASIC FORMULAE USED IN CLANDESTINE DRUG LABS 
SPECIAL DANGERS WITH SYNTHETIC "ANALOG" DRUGS 
HARP PLAN (Hazard Appraisal and Recognition Plan) 
LEGAL UPDATE (Current legal issues in clandestine 

1700-1800 
laboratory investigations) 

WRITTEN TEST 

DAY 5 

0800-1700 PRACTICAL EXERCISES (activities include a 
practical exercise in actually raiding a 
mock drug lab. Students are required to 
utilize the HARP plan and go through all 
phases of a raid through decontamination 
and use personal protective e~uipment; 
other exercises include malfunction clearance 
drills with SCBA and practical hazard recognitior 
exercises with equipment) 

NOTE: This course is designed to be accompanied by a 
three day field training on actual drug lab raids. 
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-----~ --

INTRODUCTION 

GOALS AND OBJECTIVES 

The goal of the Oklahoma Bureau of Narcotics and Dangerous Drugs 
Control in printing this manual, is to insure th~ safest possible 
investigation of clandestine laboratories through the avoidance 
and reduction of chemical exposure to known acceptable levels of 
risk. Safe clandestine laboratory investigations are accompl­
ished through phased investigatory procedures, information 
gathering and evaluation, proper selection and use of personal 
protective equipment, and medical monitoring of personnel. 

The Oklahoma Bureau of Narcotics and Dangerous Dnlgs Control 
recognizes that successful prosecution of illicit drug 
manufacturers and the safety of its personnel require a 
coordinated relationship between the needs of the Bureau to 
identify and apprehend criminals and the Oklahoma State Bureau of 
Investigation Forensic Laboratory to evaluate and analyze 
evidence of chemical processes. The procedures set forth in this 
manual will standardize the investigations of clandestine 
laboratories participated in by the Oklahoma Bureau of Narcotics 
and Dangerous Drugs Control. 

BACKGROUND 

The recent and phenomenal growth of illicit drugs laboratories in 
Oklahoma caused a reevaluation of our enforcement practices with 
respect to toxic chemical exposures. During 1987, a clandestine 
laboratory safety program was established to develop procedures 
to minimize health risks associated with these investigations. 
The results of that program, along with consultations with other 
State and Federal agencies, have been used to arrive at this 
standardized safety program . 
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DEFINITIONS 

A. Attorney General - A consititutional officer of 
the State whose duties include the investigation, 
detection, apprehension, prosecution and the 
suppression of crime. 

B. Oklahoma State Bureau of Investigation (OSB1) -
A bureau that identifies, collects, analyzes and 
interprets physical evidence of criminal activity. 
Bureau programs include criminalistics, latent 
prints, audio/visual, questioned documents and 
toxicology. 

C.. Oklahoma Bureau of' Narcotics and Da,ngerous Drugs 
Control (OBNDDC) - A bureau assigned to enforce 
Oklahoma's Uniform Controlled Substances Act. 
Bureau programs include clandestine laboratories, 
regional task forces, narcotics enforcement units, 
drug diversion, and asset forfeiture/seizure. 

• 

D. Case Agent A peace officer in charge of an • 
investigation, and the person responsible for 
execution of the search warrant. 

E. Clandestine Laboratory - An illicit operation 
consisting of a sufficient combination of apparatus 
and chemicals that either have been or could be used 
in the manufacture/synthesis of controlled 
substances. 

, 
F. Clandestine Laboratory Coordinator An OBN 

Agent responsible for the Clandestine Laboratory 
Program who is also assigned to act as that Bureau's 
safety coordinator. 

G. Criminalist - An OSBl Chemist, Drug Enforcement. 
Administration Chemist, or a local criminalist 
trained in chemical and comparative analysis of 
physical evidence. Criminalists assigned to 
clandestine laboratory investigations have 
specialized experienced and/or training in illicit 
drug manufacture. 
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H. Hazard Appraisal Recognition Plan (HARP) - A 
preprinted package of forms to document information 
during the course of phased investigatory 
procedures. 

I. Industrial Hygienist - An individual trained in 

J. 

the practice of industrial safety including hazard 
recognition, measurement, evaluation and methods of 
personal protection. 

Lab Teams (State, Federal Drug 
Enforcement Administration - DEA) and Local law 
enforcement personnel who have received 
specialized training necessary to implement 
follow the procedures and policies required in 
manual. 

the 
and 

this 

K. On Call Industrial Hygienist - An individual 
contracted with the State of Oklahoma to provide 
industrial hygiene information to lab teams. 

L. phased Investigatory Procedures - Stages of an 
investigation with specific procedures that are 
completed in the following order: PLANNING, ENTRY, 
ASSESSMENT and PROCESSING. 

M. Safety Officer An OBNDDC employee assigned 
specific unit safety related tasks in addition to 
normal job duties. 

N. Search Warrant - A search warrant is an order 
in writing in the names of the people, signed by a 
magistrate, directed to a peace officer, commanding 
him to search for personal property, and bring it 
before the magietrate. 

O. Site Safety Officer (SSO) - A lab team member 
assigned by the Case Agent to act as the safety 
officer"for a particular clandestine l~boratory site 
investigation . 
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PERSONNEL DUTIES 

A. Oklahoma Bureau of Narcotics (OBN) 

1. Case Agent (~direction of Field Supervisor) 

a. Assigns and directs a Site Safety Officer 
for the particular investigtion. 

b. Initiates and develops the PLANNING phase of 
the clandestine laboratory investigation. 

c. Directs the ENTRY phase. 

d. Assists chemist during the ASSESSMENT phase 
and directs overall evidence gathering by 
local personnel and clandestine laboratory 
response teams. 

e. Insures that the provIsIons of~this manual 
are adhered to during the PLANNING, ENTRY, 
ASSESSMENT, and PROCESSING phases; and the 
disposal of contaminated wastes at the 
clandestine laboratory site. 

• 

f. Resolves conflicts between employees 
regarding issues of safety and scene • 
processing. Insures that personnel not part 
of the lab team remain sufficiently off site 
to avoid chemical exposures. 

g. Documents and reports to A.I.C. employee 
noncompliance to the instructions and 
procedures described in this manual as 
personally observed or reported by the Site 
Safety Officer. Attaches reports of 
employee noncompliance to t~e Hazard 
Appraisal Recognition plan (HARP) that will 
be submitted to the Clanpestine Laboratory 
Coordinator at OBN headquarters. 

2. Safety Officer 

Each OBN Regional Office shall designate a 
Safety Officer whose duties include, at least, 
these areas: 

a. Performs minor maintenance of all personal 
protective equipment. 
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b. Insures that adequate supplies of disposable 
personal protective equipment are avail­
able. 

c. Conducts and documents monthly checks of 
personal protective equipment for defects. 

d. Makes recommendations to the OBN safety 
coordinator involving safety. 

e. Acts as a "conduit" of safety information 
between unit employees and the bureau safety 
coordinators. 

f. Reports and/or documents employee 
noncompliance of the instructions and 
procedures described in this manual. 
Noncompliance shall be reported to the Field 
Supervisor if it occurs in the "field." 
Noncompliance shall be documented and 
provided to the employee's supervisor if it 
occurs at the "office." 

Site Safety Of+icer 

The Case Agent shall appoint one lab team member 
to act as a Site Safety Officer (SSO) for each 
clandestine laboratory raid. The SSO should be 
the unit safety officer if available. The 
duties of the SSO shall include: 

a. Transports the monitoring equipment to the 
site. 

b. Compiles HARP PLANNING documentation 
including pre-raid intelligence inforwation, 
the emergency evacuation and medical 
treatment plan. Briefs involved personnel 
on all known hazards associated with the 
particular clandestine laboratory, prior to 
the service of a search warrant. 

c. C0~tinues compilation of HARP documentation 
subsequent to the ENTRY phase and briefs the 
ASSESSMENT Team on observations made during 
entry • 
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d. Insures that two individuals with full 
protective clothing and Self Contained 
Breathing Apparatus (SCBA) are standing by 
and prepared to enter the scene in an 
emergency. 

e. Insures that communications 
Call industrial hygienist 
investigation team can be 
necessary. 

between the On­
and the field 
established if 

f. Coordinates and implements the emergency 
evacuation plan for the particular site in 
accordance with the written PLANNING phase. 
The SSO may modify the emergency evacuation 
and medical treatment plan after 
consultation with the Case Agent and the 
Chemist. This in accord with circumstances 
which would impinge on civilian and agent 
safety has particular reference to urban 
labs. 

g. Insures that emergency first aid equipment 
and replacement personal safety equipment 
are available for immediate use e.g., first 
aid kit, ~ wash, respirator cartridges, 
protective clothing and decontamination gear 

(Mainly access to water, hose, buckets, and 
brushes) • 

h. Continues compilation of HARP documentation 
subsequent to the ASSESSMENT phase. Records 
chemicals and processes indicated at the 
site. Reviews Material Safety Data Sheets 
(MSDS) for chemicals of concern at the site 
so that he/she can provide relevant safety 
information, as needed, during the course of 
the investigation. Briefs the PROCESSING 
team and waste hauler with available 
chemical information. 

i. Insures that personnel using resp~rators 
(air supplied or air purified) have received 
training in the use of that equipment and 
that the equipment is bein~ used in 
accordance with the investigatory phased 
procedures described in Section III. 
Reports employee (individual) refusal to 
follow prescribed protocol and/or use of 
personal protective equipment to the Case 
AgeRt. The Case Agent may document the 
noncompliance (see l,f.) or direct the ssoto 
document the incident. 

j. Insure that contaminated disposable 
equipment is provided to the ~aste hauler 
and that nondisposable equipment is 
decontaminated. 
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III. PERSONAL PROTECTIVE EQUIPMENT 

Personal protective equipment shall be provided to 
OBN personnel. Equipment identified as the minimum 
level of protection for ENTRY and ASSESSMENT phases 
shall be provided and worn at all times during that 
phase. The PROCESSING phase may be "downgraded" 
from the requirements of the minimum level of 
protection as described in the paragraph below. 

Respirators shall be worn by all personnel, during 
the ASSESSMENT and PROCESSING phases'whenever "bulk" 
or otherwise unprocessed chemicals are on site other 
than the small volume samples collected and stored 
as evidence. If and when the ASSESSMENT team 
determines that air purifying respirators are not 
necessary for the PROCESSING team, the logical basis 
for that conclusion shall be documented as part.of 
the HARP. Protective clothing shall be worn by all 
personnel handling, processing or physically in 
proximity to where chemicals are stored, being moved 
or processed. 

All OBN Agents who may respond to clandestine 
laboratory investigations shall receive training on 
the use, limitations of use, maintenance and 
sanitation of respirators. 

A. Minimum Personal Safety Equipment for the ENTRY 
team. * 

1. Eye protection: 
goggle or b. 
shield. 

a. non-vented, non-fogging 
plastic "flip-up-down" face 

2. Belt, holster, ammunition holders and handcuff 
cases. 

3. Law enforcement identification clothing 
patches. 

4. Nomex raid suit with gloves and hood. 

5. Bullet resistant vest. 

*NOTE: This list does not include weapon selection and tactical 
gear • 
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k. Continues compilation of HARP documentation 
during the evidence PROCESSING phase. The 
SSO should record unusual incidehts, 
accidents or other relevant information 
called to his/her attention by the Case 
Agent, Chemist, or other lab team 
personnel. 

1. Subsequent to field investigations, insures 
that all original documentation for the 
Hazardous Apraisal and Recognition Plan 
(HARP) is completed and submitted to the 
Clandestine Laboratory Coordinator (OBN 
Headquarters Office). 

B. FORENSIC SERVICES 

1. Chemists 

a. An OSB1 Chemist or DEA Chemist shall be 
called every time as early as possible to 
respond to a clandestine laboratory 
location. The Chemist shall be versed in 
chemical procedures, common formula routes 
for the region, and potential safety hazards 
associated with illicit drug manufacturing 
and the handling of chemical reagents. 

b. The Chemist shall coordinate with the Case 
Agent and the SSO before dismantling or 
sampling controlled substances and hazardous 
materials. 

c. The Chemist shall, in consultation with the 
Case Agent and/or the sso and the On-Call 
industrial hygienist, make evaluation of the 
health and safety hazards of the clarldestine 
laboratory site and recommend downgrading 
from the ASSESSt-1ENT phase to the PROCESSING 
phase including the selection of proper 
personal protective equipment and" the 
necessary and appropriate chemical safety 
procedures to be used at the clandestine 
laboratory site. 
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2. Body protection: (a) Sarnex coated tyvek mater­
ial, full coverage coverall suits, (b) Tyvek 
coverall suits 

3. Hand protection: Chemical resistant gloves. 

4. Respiratory protection: 
purifying respirators, or 
purifying respirators. 

D. Clothing Restriction. 

(2 ) 
(b) 

Half 
Full 

face air 
face air 

No synthetic clothing, other than Nomex, will be 
worn under the exposure suit by any personnel 
involved in a clandestine laboratory crime scene 
invest.igation. 

IV. SECURING OF CLANDESTINE LABORATORY CRIME SCENE 

A. PLANNING Responsibilities 

1. This is the initial phase of any clandestine 
laboratory enforcement action. This phase 
specifically involves documenting intelligence 
information relating to chemical safety issues, 
development of the emergency evacuation and 
medical treatment plan, and the commensurate 
resource management and coordination of person­
nel and material. 

2. The Fiela Supervisor has overall enforcement and 
chemical safety responsibility for responding 
personnel. The Field Supervisor shall coordi­
'nate service of the search warrant, notification 
of allied agencies, initiate HARP documentation, 
and insure participants are briefed regarding 
issues of safety and procedures. . 

B. ENTRY Team and Responsibilities 

1. The entry team will be comprised of OBN Agents 
and/or a combination of OBN and Federal/Local 
officers who are properly trained and equipped. 

2. To secure the clandestine laboratory scene, 
arrest .. and remove suspects to an uncontaminated 
location. 

3. To report any scene observations that were made 
during the ENTRY regarding chemicals, processing 
equipment, stages of process, odors etc. to-the 
SSO for documentation, evaluation and to 
appraise the ASSESSMENT team of conditions. 
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4. Personal protective safety equipment should not 
hamper mobility, restrict or reduce breathing 
efficiency, speech, or reduce dexterity needed 
for effective firearm usage. The choice of 
personal safety equipment shall be made based on 
individualized case information. Protective eye 
and body equipment (goggles and Nomex suits with 
police identification patches and boot covers) 
shall be worn at a minimum. 

5. If a local agency SWAT team is used for ENTRY, 
the Field Supervisor and SSO shall attempt to 
debrief S\vAT team members for the informa tion 
described in No. 3 above. 

c. ASSESSMENT Team and Responsibilities 

1. The ASSESSMENT team will be comprised of one 
qualified ch€mist and one OBN Agent (preferably 
the 550). .' 

2. To 'determine the ,explos i vi ty limits, common 
toxic gases or vapors, and the oxygen levels by 
utilizing an explosivity/oxygen meter and 
Draeger detector tubes, if available. And, to 
report measured levels of gases monit~red to the 
SSO. 

3. To deactivate and ventilate the laboratory as 
needed. 

4. To inform the Case Agent of all known chemicals 
and observed hazards associated with the 
clandestine laboratory scene. 

5. To determine when the evidence PROCESSING team 
may begin. To select the appropriate air 
purifying cartridge for use by the PROCESSING 
team if chemicals are on site. ' 

6. To determine when the minimum level of personal 
prote=tive equipment for the PROCESSING phase 
may be further reduced and to document the logic 
for that further reduction . 

.. 
V. LABORATORY DISMANTLING PROCEDURES 

A. Dismantling is intended to be part of the PROCESSING 
phase. The ASSESSMENT team shall attempt to reduce 
chemical vapor levels by deactivating active 
chemical synthesis processes and ventilation if 
possible. 
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B. Photographs and/or video tapes of the inside of the 
clandestine laboratory site should be taken.prior to 
dismantling. If the site cannot be "downgraded" in 
the use of personal safety equipment from SCBA to 
air purifying respirators, photographs shall be 
taken by the ASSESSMENT team. 

C. Necessa~j items of evidence shall be removed to a 
well ventilated area for photography and latent 
print examination if the laboratory environment 
cannot be "downgraded" to the use of air purifying 
respirators. 

D. Dismantling the chemical synthesis process shall be 
done at the direction of the chemist. 

VI. EVIDENCE HANDLING AND STORAGE PROCEDURES 

A. PROCESSING Team and Responsibilities 

1. The PROCESSING team is comprised of lab team 
personnel who have been trained in the use of 
respirators. Because use of SCBA equipment 
increases metabolic stress, and the duration of 
this investigatory phase averages several hours, 
air purifying respirators are intended to be 
used after the ASSESSMENT phase whenever 
possible. 

2. To identify, document and collect evidence of 
criminal activity. 

B. Handling and Storage Procedures 

1. The chemist(s) shall be responsible for sampling 
controlled substances and hazardous chemicals. 

a. All sampling shall be conducted under 
environmental conditions conducive to safety 
and with adequate personal protection 
against to~ic exposure. 

b. Under no 
personnel 
identify 
ASSESSMENT 

circumstances shall 
use their sense of 
hazardous materials 

and PROCESSING phases. 

lab team 
smell to 

during 

c. Samples shall be placed in suitable sealed 
containers (such as glass bottles with 
teflon lined caps) and sealed in impervious 
containers (such as Kapak bags)~ . 

2. Photographs shall be taken of all samples with 
the original containers and numbered as such for 
evidence. 
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3. All chemically contaminated evidence shall be 
sealed in protective bags, or equivalent, at the 
scene and marked with CAUTION/WARNING . 
labels, i.e., hazardous material, clandestine 
laboratory evidence. 

4. Chemically contaminated evidence shall not be 
transported in the passenger compartment of a 
vehicle, stored in an "evidence vault" or 
submitted as evidence for analysis unless sealed 
in protective bags. 

5. Photographs shall be takcin of any evidence items 
to be removed from the laboratory scene. 

6. Photographs should be taken of any item from 
which latent prints were lifted. 

VII. AIR MONITORING EQUIPMENT 

Air monitoring equipment shall consist of three 
separate instruments. First, a meter capable of 
detecting and warning of explosive levels of organic 
vapors. .The second instrument is a hand held 
Draeger bellows pump with selected sample tubes for 
detection and quantitative measurement of specific 
vaporous ch~micals. The third is a meter capable of 
detecting Toxic vapor, i.e., p~osphine gas. 

VIII. EXPOSURE RECORDS AND REPORTING 

A. Site General Documentation is provided via the 
wri tten Ha'zard Appraisal ahd Recognition Plan (HARP) 
which provides a chronological compilation of 
hazardous and chemical information as it is 
developed through the course of the invest~gation. 
The HARP lists the chemical process believed to be 
possible or operational, names of chemicals found, 
quantitative measurements from monitoring and the 
logical basis for any variations in the level of 
personal protective equipment defined by this manual 
of instruction and procedures. The HARP also 
includes written documentation of unusual incidents, 
and employ~e safety concerns and resolution. 

A HARP documentation package shall be generated for 
each clandestine laboratory investigation. The 
original HARP documentation shall be maintained by 
the Clandestine Laboratory Coordinator in- OEN 
headquarters. Because the HARP documentation 
contains on site chemical information and identifies 
employees involved in the particular investigatory 
phase, the completed packages shall be maintained 
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for the length of employment of the employees plus 
30 years. The employee shall have full access to 
his/her site specific information (defined 
immediately below) and the generalized HARP 
information. 

Site Specific Documentation is provided via the 
Clandestine Laboratory Exposure Report (CLER). The 
CLER is tailored to clandestine laboratories, should 
be filled out in the field, and provides more 
specific exposure information for the individual. 
The CLER shall be completed for any incidents of 
exposures to chemical vapors or physical body 
(tissue) contact which results in perceived or 
observed abnormal health reactions. Without 
perceived or observed "abnormal health reactions, 
there" is no specific need to complete the exposure 
report. 

1. The CLER shall be completed by the SSO in the 
field. The case"agent shall attempt to verify 
the factual basis of the" conditions that 
resulted in the chemical exposure, or to report 
the conditions as he/she knew them to be and 
cosign the report. The role of the SSO and case 
agent is in fact finding and reporting 
information as' accurately as possible • 

a. If significant abnormal health reactions 
occur, in the field, that require the 
attention of a physician, a CLER shall be 
completed and provided to the attending 
physician as information. The physician may 
retain a copy of the CLER as part of the 
patient's medical records. The original 
CLER shall be provided to the employee's 
supervisor. 

2. The exposure reports shall be forwarded to the 
Clandestine Laboratory Coordinator,' OBN 
headquarters. CLER's that have not been 
reviewed and cosigned by the Case Agent where 
the exposure is believed to have occurred may be 
referred to the Cas~ Agent for verification of 
the reported f~ctual basis. Exposure reports 
shall be reviewed by the OBN safety 
coordinators. The purpose of the review process 
is to" evaluate reported exposures to determine 
if they were preventable and to recommend 
action, as necessary, to avoid future similar 
exposures. A copy of the CLER will be attached 
to and remian a part of -the original .HARP 
documentation package. All personal identifiers 
i.e., name, social security number, addresses 
etc. that identify the exposed employee shall be 
removed from the copy of the CLER before 
inclusion as part of the HARP documentation. 
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c. Sick Leave Reporting and promet Medical Treatment. 
The PLANNING .phase of the lnvestigation detalls 

specific procedures for prompt medical attention in 
the field. However, by the nature of some chemical 
exposures, delayed effects may be felt or observed 
several days after initial exposure. In the office, 
the employee's supervisor is responsible for 
assuring prompt medical treatment and the reporting 
of sick leave. 

1. If abnormal health effects are reported or 
observed at the employee's unit subsequent to 
field operations, the employee's supervisor 
shall authorize sick leave in accordance with 
OBN Policy. 

c. Medical Test Results. Detailed test results are 
confidential and privileged between the employee and 
the medical staff. 

D. The Official Toxic Exposure Record is a separate and 
distinguishable record folder from the employee's 
official personnel record folder, The employee's 
official toxic exposure record is a folder 
containing restricted access information, for 
individual employees, that is managed and maintained 
by the OBN Personnel Officer. The folder shall 
include at least the following information~ 

1. The name and social security number of the 
employee. 

2. Original documentation of site specific exposure 
information. 

3. original physicians' written opiaions. 

4. A copy of this Clandestine Laboratory Manual of 
Instruction and Procedure. 
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IX. HAZARDOUS WASTE DISPOSAL 

A. All chemicals and other toxic 
packaged, hauled, and stored 
hazardou~ waste hauler or OSBI. 

waste 
by a 

shall. be 
licensed 

B. Decontamination of non-disposable eq~ipment shall 
be performed by the user of the equipment as soon 
as possible at the direction of the SSo. 

C. The Case Agent shall assign an agent to maintain 
scene security and the personal protection of non­
employees un.til all items to be disposed of are 

. packaged. and ready to leave. the crime scene. 

x. ASSISTING OTHER AGENCIES 

This manual of instructions and procedures provides the 
means to meet the needs of law enforcement ag~ncies in 
the safe investigation and handling of clandestine 
laboratories. When assisting local and/or federal 
agencies, the policies and procedures set forth in this 
manual shall be strictly adhered .to by all OBN 
personnel. 

Law enforcement requests for OBN services only shall be 
addressed as follows: 

A. Local law enforcement agencies requesting assistance 
from OBN shall be referred to the regional OBN 
Office. 

B. OBN employees- are specifically directed not to 
provide "field" instruction, personal safety 
equipment or advice that would reduce or substitute 
the requirements of this manual such that,"field" 
operations could continue. It is the responsibility 
of the local and/or federal agency to be conversant 
with and to adhere to the requirements in this 
manual. 

c. If assistange from the Oklahoma Highway Patrol {OBP} 
is needed, agents must contact the lieutenant in 
charge of_ the particular district at least two (2) 
hours prior to the raid. The lieutenant wi~then 
provide manpower for assistance to O.B.N. D.H.P. 
Troopers, by their policy, cannot enter ANY drug 
laboratory unless the environment is pronounced safe 
by a qualified chemist . 
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XI. NOTIFICATION OF TOXIC WASTE HAZARDS 

A. The question of abatement (cleanup) responsibility 
is a complex problem that is currently the subject 
of litigation between State and local authorities. 
Notification of local or state authorities 
subsequent to an enforcement action involving the 
transfer, storage or disposal of hazardous waste 
shall be performed on clandestine laboratory 
investigations. 

B. Written notification to responsible parties for 
potential nuisance abatement (cleanup) shall be 
provided by the Agent Supervisor who has regional 
jurisdiction over the clandestine laboratory 
investigation. The communication shall notice 
parties of (1.) the criminal investigation and 
subsequent enforcement action, (2.) observations 
made incident to the enforcement action "indicating 
the transfer, storage and/or disposal of hazardous 
chemicals" at the investigation site; (3.) 
Governmental seizure and removal of "bulk" chemicals 
and other hazardous materials has occurred, and (4.) 
because there may still be significant chemical 
contamination at the property, copies of this 
notification are being sent to local and/or state 
authorities concerned with environmental toxic 
contaminations. 

1. If the investigation site is on privately owned 
land, the notification letter shall be addressed 
to the property owner of record and copies sent 
to the State Health Department. 

2. If the investigation site is on public land 
owned by a city, county or State agency, the 
notification letter shall be addressed to the 
State Health Department. 

3. If the investigation site is on privately owned 
land where there is reasonable cause to believe 
that chemical contamination has occurred. onto 
adjoining privately owned property, through a 
public sewage system or onto public land, the 
notification letter shall be addressed to the 
proper~y owner of record where the source of 
chemical contamination originated and copies 
sent to the State Health Department. 
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XII. PRISONER HANDLING 
A. The following personal protective safety equipment 

shall be provided to a suspect in the event the 
clothing is deemed to have been contaminated: 

B. 

1. Paper coverall suits (if available) 

2. Paper booties (if available) 

correctional facility 
shall be notified 
contaminated. 

and transporting 
of any prisoners 

officers 
who are 

C. Contaminated clothing shall be bagged and provided 
to the waste hauler. 

XIII. "EDICAL SURVEILLAMCE 
Medical surveillance is a departmentally sponsored, 
voluntary, program in which employees are strongly urged 
to participate. Three services are provided: 

A. The basic me~ical service OF "base-line" includes a 
review of the patient's medical history and chemical 
testing of blood and urine to establish clinical 
parameters' that can be monitored through time for 
abnormal variation. Blood and urine testing is 
performed yearly. 

B. The determination of respiratory fitness is a 
medical evaluation that is performed yearly. 

C. A personal examination by the dep'artmentally 
contracted physician(s) may be requested by the 
employeer and/or employee upon failure of "base­
line", respiratory fitness. determination or 
subsequent to field chemical exposure. 

XIV.. TRAINING 
Department and local agency personnel assigned to 
clandestine laboratory investigations shall be provided 
training in: (1.) Hazard recognition, (2~) Clandestine 
Laboratory Manual of Instruction and Procedure, (3.) 
HARP documentation and (4.) the Division's written 
respiratory program. Training shall be provided by OBN. 
Specialized tr'aining in the use of monitoring equipment 
shall be provided to employees assigned to the 
ASSESSMENT' team. . . 

xv. MANUAL REVIEW 
The Clandestine Laboratory Safety CommIttee shall 
convene periodically to review employee feedback 
information, and recommend modifications to this manual 
of instruction and procedure. 
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GUIDELINES FOR EMERGENCY ROO" EVALUATION OF 
INDIVIDUALS INVOLVED IN DISMANTLING CLANDESTINE LABS 

Introduction -

Individuals involved in dismantling clandestine drug 
manufacturing labs and arresting the operators may be exposed to 
a variety of hazardous materials. Although protective measures, 
including body suits and respiratory equipment are employed, 
occasions do arise when exposures occur which may be followed by 
symptoms. These may include nausea, vomiting, dizziness, 
headache, metallic taste in mouth, sore throat, shortness of 
breath, etc. Many symptoms are self-limited but all need to be 
carefully assessed. As a general principle, the best approach is 
to employ standard medical evaluation based on the individuals 
symptoms. Some specific points follow: 

History -

Elicit the usual history describing the patient's specific 
symptoms. A history of the exposure conditions, substances and 
protective measures taken are also important. However, complete 
details will not.always be available. In terms of priority, it 
will usually be most valuable to address and document the actual 
symptoms. 

Physical Exam -

The usual initial examination should be performed, including 
vital signs (hypertension, hypotension, tachycardia, respiratory 
rate). Note the skin (rashes, burns, cyanosis), cardiac, 
respirato~ (sneezing, coughing), abdominal (liver tenderness, 
size) and neurologic examination. The rest of the examination 
may be directed according to the patient's specific symptoms. 

Lab -

Initial laboratory workup should include arterial blood ga~, 
complete blood count, electrolytes, liver function tests and 
urinanalysis. A CXR should be performed in all cases of dyspnea 
and where respiratory injury is suspected. EKG may be performed 
it is seems indicated by the patient's condition and/or 
complaints. 
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Management -

Management is supportive and should be directed toward the 
individuals symptoms and condition as established by the 
evaluation. Obvious injuries, such as burns, are treated in the 
usual manner. For nonspecific symptoms, if all tests are 
negative, the patient may be discharged with advice to return for 
evaluation for worsening symptoms or the onset of new symptoms 
such as cough, dyspnea, chest tightness, etc. 

Specific syndromes, e.g., cyanide poisoning, hypertension due to 
ephedrine absorption, brochospasm, or respiratory complaints 
should be treated in the usual manner. Patients with unresolved 
respiratory symptoms or abnormal exam findings, or laboratory 
studies may ~equire observation for 24-48 hours after the 
exposure. The following is a brief list of some of the chemicals 
which may be encountered in the illicit drug manufacturing labs. 

Irritants and Corrosives -

These compounds may damage surface skin by direct ·contact. If 
aerosolized, they may also cause respiratory tract irritation and 
nonspecific symptoms. 

Acetic anhydride 
Ethyl acetate 
Acids 
Mercuric ~hloride 
Sodium acetate 
Sodium hydroxide 

Organic Solvents 

These compounds may also irritate the skin with direct contact. 
In addition, nonspecific symptoms include headaphe, nausea, 
dizziness, etc. Narcosis may result from severe exposures. 

Acetone 
Benzene 
Hethylamine 
Methanol 
Piperidine 
pyridine 
Chloroform 

Other Hazards -

Laboratory conditiions are usually not oriented toward safety. 
Physical hazards include fires and explosions. Some processes 

• 

• 

release cyanide gas (e.g., manufacture of PCP). This may be • 
present as cyanosis, dyspnea, and unexplained metabolic acidosis 
on the blood gas or electrolytes. Exposure to the manufactured 
substances may also occur (e.g., LSD, PCP, ephedrine). 
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CLANDESTINE LABORATORY 
HAZARDOUS APPRAISAL ~ RECOGNITION PLAN (HARP) 

(To be Completed By Either Case Agent 
or Designated Site Safety Officer) 

Date: _______________ __ 

Case Agent: ____________________ Site Safety Officer: ________________ _ 

Prepared by: ________________________________ Case No.: ________________ _ 

I. PLANNING PHASE (INCLUDING ENTRY) 

Type of Structure 
--~----~--~~--~~~------~~~~~----~---------(i.e., Residential, Commercial, Business) 

Address: ______________________________________________________________ ___ 

Laboratory type: 

( Methamphetamine 

( ) P-2P/Methylalmine () Ephedrine/Thionyl Chloride/Hydrogen 
( ) P-2-P ( ) Ephedrine/Red Phosphorus/Hyde Acid 
( ) Other ------------------------

) Phencyclidine (PCP) 
( ) Piperidine/Cyclohexanone 
( ) Morpholine/Cyclohex 

( ).- Pyrrolidine/Cyclohexanone 
() PCC Only 

( ) Grignard Reaction ( ) Other _________ __ 

Other Lab 

( ) Methaqualone () Fentanyl 
( ) LSD ( ) Cocaine Paste/Hcl 
( ) Other ____________ _ 

Intelligence gathered relating to potential hazards: 

( Suspects are armed --------------------------------------------------

( ) There is a specific potential for explosion or fire at the lab 
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The Lab has been bobby trapped ________________________ __ 

Estimated drug(s) production level • 
---~. 

Synthesis ("cooking") schedule, if known 

( ) Known chemicals at site from chemical company purchases I etc 
(include type and amount) 

( ) Other ________________________________________________________ _ 

Other factors relating to potential hazards at the lab site: 

( ) Weather 
( ) Rain ( ) Snow ( ) Excessive heat (heat stress) 

wind Wind direction -------
( ) Other ____________________________________ _ 

( ) Terrain • ( Hilly () Leval ( ) High elevation 

) Other _________________ ~ ____ ~ ______________________ __ 

( ) Structure 

( Residence () Small shed Mobile home 

( ) Confined spaces 

( ) Other ________________________________________________ ___ 

Ground level of structure () above ( ) below 

THE FOLLOWING NOTIFICATIONS MUST TAKE PLACE (IF POSSIBLE) PRIOR TC 
RAID BREIFINGo 

1. Forensic personnel 

Chemist: OSB! ( DEA ( ) Other ( 

Name: 

Name: 

-----------------------~. 
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La tents: 

Name: 

Name: 

Photographer: 

Name: 

Name: 

2. Fire departme~: 

Department name: 

Telephone: ________________ __ D~te notified: ____________________ __ 

Number of units responding to stand by: ______________________ ___ 

3. Nearest ambulance/hospital: 

Hospital or Agency name: ______________________________________ ___ 

Telephone: ________________ __ Date notified: ____________________ __ 

Number of units responding to stand by: ______________________ ___ 

4. Nearest MED-A-VAC Agency: 

Agency notified: ______________________________________________ __ 

Telephone : ______________ _ Date notified: ____________________ __ 

5. Chemical Disposal Company: 

Agency Name: ____________________________________________________ __ 

Time notified: ---------- Time of arrival: __________________ __ 

Emergency Evacuation. and treatment plan: 

Resources and necessary material: 

{ } Material Safety Data Sheets (MSDS) 
( ) Merck Index: 
( ) First Aid Kit 
( ) Guidelines for Emergency RQom evaluation 

Who will be on site: 

( Ambulance 
( Fire Department 
( Helicopter 
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If not on site, who by name and contact (telephone/dispatcher) met. 
will be contacted for chemical injury: 

Name 
Titl-e--------------------------------------------------
Telephone ____________________________________________ __ 

If not on site how long will it take to respond and what services wil] 
be provided when responding? 

If not on site where is the nearest emergency treatment facility or 
standby ambulance? 

If not on site who will provide transportation and hQl..ol will it be 
provided? 

Eguipment Readiness check;(complete prior to leaving office for raid) 

Air monitoring equipment 

( ) Dreager bellows pump with 

( ) Hydrogen Cyanide 
( ) Hydrogen Chloride 
( ) Phosphine 
( ) Sulfur Dioxide 
( ) Ammonia 
( ) Diethyl Ether 
( ) Acetone 
( ) Benzene 
( ) Chloroform 
( ) Hydrogen Sulfide 

( ) First Aid Kit 
( ) Eye Wash 
( ) Drinking Water or Gatorade 

tubes checked below 

( ) Eye protection, non-vented, .non-fogging goggle 

• 

( ) Body protection: a. Nomex coveralls, or b. "Sarnex" coated tyvek 
material, full coverage coverall suits. 

( Foot protection: a. chemical resistant rubber boots, or b. 
disposable boot covers with a tread sole bottom. 

(.) Hand protection: a. chemical resistnt gloves, b •.. ~ fire resistant 
gloves. 

( ) Respiratory protection: Air purifying respirators and Self 
contained breathing apparatus (SCBA) 

( ) Emergency egress package with 5 minute escape air supply. _ • 
( ) Voice amplification communicator. 
( ) Nylon belt, holster, ammunition holders and handcuff cases. 
( ) Law enforcement identification clothing patches. 
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PERSONNEL AND RESPONSIBILITIES 

ENTRY TEAM: 

1-

2. 

3. 

4. 

5. 

6. 

i~ 

8. 

9. 

10. 

NAME 

-------
11. _____________ _ 

12. -------------------------
130 ______________________ ___ 

14. ______________________ ___ 

15. ________________________ ___ 

160 ______________________ ___ 

17 0' ----------------------------
180 _____ ~-------------------
190 _____________________ ___ 

200 ___________________________ ___ 

210 __________________________ ___ 

220 _________________________ ___ 

RESPONSIBILITY 

A COpy OF THE STRATEGIC BRIEFING PLAN SHALL BE ATTACHED TO THIS REPORT 
FOR FURTHER REFERENCE • 
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I1_ ASSESSMENT PHASE (To be completed following the entry 

Debrief by entry team: 

and securing of the site) ~ 

( ) A reaction is ongoing 
( ) The reaction is shutdown 
( ) Lab not active (boxed-up) 
( ) Minor quantities of chemicals in controlled condition 
( ) No lab observed 
( ) Odors detected: 

( Hazards observed 

ASSESSMENT TEAl>1 (shall consist of one chemist/criminalist and one. 
more case agents) 

Name Responsibility 

1. ____________________________ ___ (chemist> 

2, ______________ _ (case agent) 

3. ______________________________ _ 
(case ageht) 

4. __________________________ _ 
(Stand-by with SCBA outside of lab) 

Debrief by assessment team: 

( ) Type of reaction observed 
( ) The reaction is: () shu~t~d~o~w~n~---·(-.)--a-c~t~l~·v-e----------------

( ) Lab not active (boxed-up) 
( ) Minor cnemicals and or residues - situation apparently 

under control however sampling and disposal is needed. 
( No lab is on site 
( Hazards observed 

----------------~. 
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Advi se SSO of'. known/observed chemi cals present. Check off 
the known chemicals on the attached chemical list. 

Air monitoring equipment 
( ) not used ( ) used (if used complete the f 011 ow i n g) : 

Oxygen level Level of explosivity 

Draeger tubes 
( ) not used ( ) used (if used check off tubes used) : 

The following tubes should be used in the order presented 

Tube type Reaction 

( ) hydrogen sulfide positive ( ) negative ( ) 
( ) hydrogen cyanide positive ( ) negative ( ) 
( ) chloroform positive (, ) negative ( ) 
( ) benzene positive ( ) negative ( ) 
( ) phosphine positive ( ) negative ( ) 

The following tubes are optional tests 

( ) hydrogen chloride positive ( ) negative ( ) 
( ) sulfur dioxide positive ( ) negative ( ) 
( ) ammonia positive ( ) negative ( ) 
( ) diethyl ether positive ( ) negative ( ) 
( ) acetone positive ( ) negative ( ) 

Protective equipment recommended for the processing phase 

Eye protection, non-vented, non-fogging goggle. 

( Body protection: 
( ) Nomex coveralls 
( ) ~Sarnex" coated tyvek material, full coverage coverall suits 

( ) Foot protection: 
( ) Chemical resistant rubber boots 
( ) Disposable boot covers with tread sole bottom 

Hand protection: 
( ) chemical resistant gloves 
( ) fire resistant gloves 

( ) Respiratory protection: 
( ) Air purifying respirators 
( ) Self contained breathing apparatus (SCBA) 
( ) Voice amplification communicator 
( ) Emergency egress package with 5 minute escape air supply 
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III. PROCESSING PHASE 

Processing Team: 

NAME 

1-

2. 

3. 

4. 

5-. 

6. 

7. 

8. 

9. 

10. 

II. 

12. 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

20. 

50 Drug Precursors 
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Respiratory 
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.' Incident No. 1 

Action Taken: 

Incident No.2: 

•• Action Taken: 

Incident No.3: 

Action Taken: 

e· 

NON-COMPLIANCE OF SAFETY PROCEDURES 
(TO BE COMPLETED BY CASE AGENT OR 550) 
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Incident No. 1 

Action Taken: 

Incident No.2: 

Action Taken: 

Incident No.3: 

Action Taken: 

NON-COMPLIANCE OF SAFETY PROCEDURES 
(TO BE COMPLETED BY CASE AGENT OR 550) • 

• 
" ." 

"" . 

---------------~----. 

Drug Precursors 



• STATE DRUG LAWS 
FOR THE '90s 

• 

• 

CO-AUTHORS 

AMERICAN PROSECUTORS 
RESEARCH INSTITUTE 

BOARD OF DIRECTORS 

NATIONAL DISTRICT 
ATTORNEYS ASSOCIATION 

BOARD OF DIRECTORS 

DRUG CONTROL 
COMMITTEE 

DRUG CONTROL 
WORKI1VG GROUP 
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CO-AUTHORS 

*** 

RICHARD M. WINTORY 

Since receiving his J.D. degree from the University of Oklahoma College of Law in 1984, 
Mr. Wintory has been employed as an assistant district attorney with the Office of the Oklahoma 
County District Attorney, where he is assigned to the special narcotics prosecution unit. In that 
capacity he prosecuted Oklahoma's first state wiretap cases. As a special assistant United States 
attorney he participated in trying RICO and designer drug cases, including the successful 
prosecution of what the Department of Justice believed to be the third largest domestic heroin 
ring in the country. 

As a member of the Oklahoma District Attorneys Association Legislation Committee, Mr. 
Wintory assisted in drafting Oklahoma drug trafficking, forfeiture and wiretap laws. His 
experience and expertise in criminal and forfeiture law has led him to serve on APRI's Task Force 
on the Uniform Controlled Substances Act (UCSA) and Task Force on Model Asset Forfeiture 
Legislation since 1988. On a leave of absence from his job as an assistant district attorney, Mr. 
Wintory served as Director of the American Prosecutors Research Institute's (APRI) National 
Drug Prosecution Center from January, 1990 until June, 1991. 

As Director he supervised the Center's model legislation work; oversaw and assisted in 
development of Center training programs in trial advocacy, asset forfeiture, and multi­
jurisdictional task forces; led Center efforts to assist district attorneys in developing community­
based drug strategies; and served as a liaison with the Office of National Drug Control Policy and 
Office of the Attorney General. 

Mr. Wintory lectures on search and seizure law, informants, and narcotics prosecution for 
the National College of District Attorneys which has designated h.im as a Lecturer of Merit. He 
also trains for law enforcement agencies, state district attorneys' associations, state bar 
associations and judicial conferences and organizations including the Louisiana District Attorneys 
Association, the Arkansas Prosecuting Attorneys Association, and the Oklahoma District 
Attorneys Council. Mr. Wintory speaks frequently on drug control issues at conferences held by 
the National Conference of State Legislatures and the Office of National Drug Control Policy. 
In addition, he has authored and co-authored several publications including a Narcotics 
Prosecution Handbook. 
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SANDRA L. JANZEN 

After graduating from the Arizona State University College of Law with a J.D. degree in 
1977, Ms. Janzen joined the Office of the Maricopa County (Phoenix) Attorney as a deputy 
county attorney. During the last five and one-half years of her twelve year tenure she was 
assigned to the Organized Crime and Racketeering Division where she focused on asset forfeiture 
actions and large scale criminal narcotics investigations. Ms. Janzen is currently an assistant 
attorney generai with the Arizona Attorney General's office specializing in civil forfeiture and 
related actions designed to dismantle Northern Mexico's drug importation cartels. 

Ms. Janzen co-authored Arizona's forfeiture statute which became effective in 1986 and 
trains on this legislation for the Arizona Prosecuting Attorneys Advisory Council. Additionally, 
she lectures nationally and writes extensively on asset forfeiture, money laundering, financial 
investigations, and conspiracy issues for the National College of District Attorneys which awarded 
her the Lecturer of Merit certificat. Other beneficiaries of her teaching skills include the National 
Association of Prosecutor Coordinators, the Louisiana District Attorneys Association, the Police 
Executive Research Forum and other law enforcement organizations. 

For the past three years she has been a member of APRI's Task Force on the UCSA and 
Task Force on Model Asset Forfeiture Legislation. As a member, she co-wrote the Model Asset 
Seizure and Forfeiture Act (MASFA) (1991). 

*** 
CAMERON H. HOLMES 

Mr. Holmes received his J.D. degree from Georgetown University in 1977. He joined the 
Organized Crime and Racketeering Unit of the Maricopa County Attorney's Office in 1978, and 
handled~riminal prosecutions through 1981. He then moved to the newly formed organized 
Crime Project of the Arizona Attorney General's Office, which was dedicated solely to civil 
racketeering cases. 

Mr. Holmes has spoken nationally on RICO, and testified and consulted in the passage 
of various state RICO laws and amendments to the federal RICO act. He has also authored 
amendments to Arizona's RICO, money laundering and forfeiture statutes, and coordinated 
Arizona's amicus briefs in three U.S. Supreme Court cases involving RICO. As a member of 
APRI's Task Force on the UCSA and Task Force on Model Legislation he co-authored the Model 
Asset Seizure and Forfeiture Act (MAS FA) (1991). 

In 1988 he served as associate counsel to the Senate Iran-Contra Committee where he 
employed international money tracing techniques. He has returned to Arizona as Assistant Chief 
Counsel, Special Investigation's Division, Arizona Attorney General's Office, heading a forfeiture 
support project. 

For this project, Mr. Holmes serves as a representative from the National Association of 
Attorneys General. Points of view or opinions in this document do not necessarily represent the 
official views of the National Association of Attorneys Generals. 
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*** 

HARRY s. HARBIN 

Mr. Harbin received his J.D. degree in 1982 from Georgetown University Law Center. 
For the next four years, he was a litigation associate with Wald, Harkrader & Ross, a Washington 
D.C. law firm. From 1986-1988, he served as a trial lawyer with the Narcotics and Dangerous 
Drug Section, Criminal Division, United States Department of Justice, where he developed 
expertise in the area of designer drugs or controlled substances analogs. His duties included 
appellate and trial litigation and policy formulation in the areas of drug and money laundering 
law, and approval of federal money laundering prosecutions. From 1988 to 1990, Mr. Harbin was 
deputy director of the Asset Forfeiture Office, Criminal Division, United States Department of 
Justice. As Deputy Director, he was responsible for appellate practice and policy formulation in 
the areas of asset forfeiture and money laundering, and approval of federal money laundering 
prosecutions. Mr. Harbin is currently Deputy Director of the Money Laundering Section, 
Criminal Division, Department of Justice where he continues his work on national and 
international money laundering issues. 

In addition to speaking nationally on asset forfeiture, money laundering, and drug law 
topics, he has co-authored a book entitled Handbook on the Anti-Drug Abuse Act of 1986 and 
"Money Laundering Amendments," a chapter in a forthcoming American Bar Association 
publication on the Anti-Drug Abuse Act of 1988. 

Since 1988, he has been a member of APRI's Task Force on the UCSA and Task Force 
011 Model Asset Forfeiture Legislation. In that role he served as the official Department of 
Justice advisor to the Uniform L:tw Commissioners I UCSA Drafting Committee. 

*** 

SHERRY GREEN-DE LA GARZA 

Graduating from George Washington University's National Law Center in 1984, Ms. 
Green-De La Garza worked as a research associate at the American Bar Associationls National 
Center for Children and the Law. In addition to analyzing case law and child support statutes 
child support enforcement, she co-authored the publication Retroactive Modification of Child 
Support Arrears which provided background information for the development of the federal 
Child Support Enforcement Amendments of 1984. In 1986 and 1987, she clerked for a District 
of Columbia Superior Court judge. Her responsibilities included researching and drafting 
opinions on medical and legal malpractice, labor law, administrative law, and commercial law. 

Ms. Green-De La Garza joined APRIls National Drug Prosecution Center as a staff 
attorney in 1988. As director and manager of the Center's model legislation activities, she serves 
on APRI's Task Force on the UCSA and Task Force on Model Asset Forfeiture Legislation. She 
researches and writes on state statutory developments in forfeiture and drug control; edits, co­
writes, and oversees the production of model legislation handbooks and the Center's other state 
statutory material; coordinates the Center's model legislation assistance to states, the Office of 
National Drug Control Policy and other interested individuals; and tracks and analyzes federal 
drug legislation. 

3 



• 

• 

• 

AMERICAN PROSECUTORS 
RESEARCH INSTITUTE 

1990-1991 

Honorable Lynn C. Slaby 
CHAIRMAN 

Jack E. Yelverton 
PRESIDENT 

James C. Shine 
DIRECTOR 

BOARD OF DIRECTORS 

Honorable Thomas J. Charron 
Marietta, GA 

Honorable Arthur C. Eads 
Belton, TX 

Honorable Newman Flanagan 
Boston, MA 

Honorable Stephen Goldsmith 
Indianapolis, IN 

Honorable Richard Ieyoub 
Lake Charles, LA 

Mr. Robert W. Johnson, Sr. 
Anoka, MN 

Honorable Norman K. Maleng 
Seattle, WA 

Honorable Edwin L. Miller, Jr. 
San Diego, CA 

Mr. Joseph A. Morris 
Chicago,IL 

Honorable Alan Rockoff 
New Brunswick, NJ 

Mr. Donald T. Santarelli 
Washington, DC 

Dean John Jay Douglass 
ex officio 
Houston, TX 

Mr. Donald Mason 
ex officio 
Des Moines, IA 

5 



e?RESIDENT 

1110MAS J. CUARRON 
District Attorney 
Marietta, Georgia 

PRESIDE!v7-ELECT 

ROBERT 11. MACY 
District Attorney 
Oklahoma City, Oklahoma 

CIlA.IRMAN OF TIlE BOARD 

RICHARD P. IEYOUB 
District AUorney 
Lake Charles, lMIisiana 

nee: PRESlDENrS 

MICHAEL P. BARNES 
Prosccuililg Attorney 
South Bend, Indiana 

WILLIAM E. DAVIS 
County Attorney 
Davenport, Iowa 

JOlIN KLOCH 
Commonwealth's Attorney 
Alexandria, Virginia 

JOHN J. MEEHAN 
District Attorney 
Oakland, CaliCornia 

ROBERT E. WEISS 

•

Prosecuting Attorney 
Flint. Michigan 

TOM WELLS 
County & District Attorney 
Paris, Texas 

JOlIN R. YOUNG 
District Attorney 
Corinth, Mississippi 

JOlIN R. YOUNG 
District Attorney 
Corinth, Mississippi 

ASSOCIATE VICE I'RESIDE!v7 

JOlIN SINQUEFIELD 
FIrst Assistant District Attorney 
Baton Rouge, Louisiana 
Baton Rouge, I..ouisiana 

SECRETARY 

GEORGE A.. PEAt.,t 
Circuit AtlarDeY 
SL Louis, Missouri 

TREASURER 

AlAN A. ROCKOFF 
County Prosecutor 
New Brunswick, New Jersey 

ASSISTANT TREASURER 

•

WlLLIAM 1.. MURPllY 
Distric! Attorney 

. SL George; Staten Island, 
New York 

National District Attorneys Association 
Board of Directors 

1991-1992 

DIRECTORS-AT-IARGE 

ROCKY COSS 
Prosecuting Attorney 
lIi11sOOro, Ohio 

ARlllUR DANNER JlI 
District Attorney 
Santa Cruz, CaUCornia 

ROBERT R. GALLAGJlER 
District Attorney 
Englewood, Colorado 

DONALD MIELKE 
District Attorney 
Golden, Colorado 

GUS SANDSTORM, JR. 
District Attorney 
Pueblo, Colorado 

PROSECUTOR COORDINATORS 

CARANCURRY 
Prosecutor Coordinator 
OITl<:e or the Arkansas 
Prosecutor Coordinator 
wOe Rock, Arkansas 

TJIOMAS KRAMPITZ 
President 
National Association or 

Prosecutor Coordinators 
Austin, Texas 

ASSOCIATE DIRECTORS 

PATRICIA BRADY 
Deputy Prosecuting Attorney 
Everett, Wasbingtoa 

JACK E. MALlARD 
Chief Assistant District Attorney 
Marietta, Georgia 

REALFF H. OITESEN 
FIrst Assistant County Attorney 
Davenport, Iowa 

RIDER SCOTT 
Houston, Texas 

WILLIAM SlUMP 
Assistant Prosecuting Attorney 
Columbus, Ohkl 

ACflJlE PAST PRESIDENTS 

ARlllUR C. EADS 
Distrlct AUorn<:y 
Belton, Texas 

EDWIN 1.. MILLER, JR. 
District AUorney 
San Diego, California 

NEWMAN FLANAGAN 
District AUorn<:y 
Boston, Massachusetts 

LEE C.FLAKE 
Prosecuting Attorney 
Dayton, Ohio 

LYNN C. SlABY 
Prosecuting Attorney 
Akron, Ohio 

,tCfn'S P,tST VICE PRESIDENTS 

DAVID Il. BLUDWORTJI 
Sl.:lte Attorney 
West Palm Beach, Florida 

ROBERT 1.. DF.sCIIAMPS 
County Attorney 
Missoula, Montana 

NORMAN S. EARLY JR. 
District Attorncy 
Dc;wcr, CQlorndo 

TOM FOLEY 
County Attorncy 
SL Paul, Minnesota 

NORM MAU;NG 
Prosecuting Attorncy 
Seattlc, WaShington 

S. MICHAEL MILI.ER 
Prosecuting Attorncy 
Columbus, Ohio 

SANDRA A. O'CONNOR 
Slatc's Attorney 
Townson, Maryland 

WILLIAM C. O'MAU.EY 
District Attorney 
Brockton, MasSllchusctts 

C. ROBERT SAITI, SR 
Statc's Attorncy 
New London, California 

CARL A. VERGARI 
District Attorney 
White Plains, New York 

ACfn'E I'AST ASSOCIATE 
JlICE PRESIDENTS 

PAUL K. LFARV 
Chief Assislant 
District Attorncy 
Bostoll, Massachus.us 

PAUL K. I.EARY 
Chief Assistant 
District Attorney 

JAMES MULVIlIILL 
Assistant Attorney General 
Trcnton, Ncw Jcrsey 

STATE DIRECTORS 

ROBERT RUMSEY, Alabama 
VACANT, Alaska . 
STEPIIEN D. NEELY, Arizona 
WAYNE MATflIEWS, Arkansas 
MIKE NEAL, California 
STUART VanMEVEREN, Colorado 
JOlIN J. KELLY, Connecticut 
VACANT, Delaware 
JOSEPJI D'ALESSANDRO, Florida 
LEWIS R. SlATON, Georgia 
KEllll KANESJlIRO, Uawaii 
TJIOMAS MOss, Idaho 
1110MAS BAKER, JUinols 
JOlIN E. DOwn, Indiana 
BARRY T. BRUNER, lowa 
JAMES FLORY, Ka!lSaS 
JAMES lITrE lIAVS, Kentucky 
MORGAN GOUDEAU In, Louisiana 
JANET MILLS, Maine 
STUART A. SIMMS, Maryland 
PlIILJP A. ROILINS, Massachusetts 
WILLIAM DEUIEY, Michigan 
ROBERT M.A. JOHNSON, MinllCSOta 
IlAILIE GAIL BRIDGES, Mississippi 
ALBERT RIEDERER, Missouri 
DENZIL R. YOUNG, Montana 
DEAN SKOKAN, Nebraska 
REX BELL, Nevada 
MICUAEL JOHNSON, New Hnmpsbir 
JOlIN A. KAYE, New Jersey 
SAMMY PACHECO, New Mexico 
DAVID A. WAIT, New York 
PETER GILCIIRIST W, North Carolin 
VACANT, North Dakota 
R. DAVID PICKEN, Ohio 
JOSEPH WIDEMAN, Oklahoma 
JOlIN COLLINS, Oregon 
ROBERT COLVILLE, Pennsylvania 
VACANT, Rhode Island 
JOlIN JUSTICE, Soutb Carolina 
JEFFREY 1.. BLOOMBERG, South Dakot 
CARL KIRKPATRICK, TCJlIICSSCC 
J. FRANK LONG, Texas 
DAVID YOCUM, Utah 
DALE O. GRAY, V=oDl 
'ROBERT HORAN, Yir-Pnu. 
JEFFREY SULLIVAN, Washington 
WILLIA.M C. FORBES, WC$! Virginia 
E. MIClIAEL McCANN, Wisc:onsin 
JOlIN O. HOUSEL, Wyoming 

7 



• CHAIRMAN 
ROBERT H. MACY 
District Attorney 
Oklahoma City, Oklahoma 

ED AUSTIN 
State Attorney 
Jacksonville, Florida 

DAVID BARBER 
District Attorney 
Birmingham, Alabama 

MICHAEL P. BARNES 
Prosecuting Attorney 
South Bend, Indiana 

DAVID BLUDWORTH 
State Attorney 
West Palm Beach, Florida 

KEVIN MICHAEL 
BURKE 
District Attorney 
Salem, Massachusetts 

"ONALD D. CASTILLE 
District Attorney 
Philadelphia, Pennsylvania 

• 

ROBERT E. COLVILLE 
District Attorney 
Pittsburgh, Pennsylvania 

HARRY F. CONNICK 
District Attorney 
New Orleans, Louisiana 

JOHN T. CORRIGAN 
Prosecuting Attorney 
Cleveland, Ohio 

JOSEPH D'ALESSANDRO 
State Attorney 
Ft. Myers, Florida 

ARTHUR DANNER, ill 
District Attorney 
Santa Cruz, California 

WILLIAM E. DAVIS 
County Attorney 
Davenport, Iowa 

National District Attorneys Association 
Drug Control Committee 

ARTHUR C. EADS 
District Attorney 
Belton, Texas 

NORMAN E. EARLY, JR. 
District Attorney 
Denver, Colorado 

NEWMAN FLANAGAN 
District Attorney 
Boston, Massachusetts 

STEPHEN GOLDSMITH 
Prosecuting Attorney 
Indianapolis, Indiana 

RICHARD P. IEYOUB 
District Attorney 
Lake Charies, Louisiana 

WILLIAM JAMES 
State Attorney 
Tampa, Florida 

STERLING JOHNSON, JR. 
Special Assistant District 
Attorney 
New York, New York 

ROBERT T. JOHNSON 
District Attorney 
Bronx, New York 

NORMAN MALENG 
Prosecuting Attorney 
Seattle, Washington 

E. MICHAEL McCANN 
District Attorney 
Milwaukee, Wisconsin 

EDWIN L. MILLER, JR. 
District Attorney 
San Diego, California 

S. MICHAEL MILLER 
Prosecuting Attorney 
Columbus, Ohio 

ROBERT M. 
MORGENTHAU 
District Attorney 
New York, New York 

WILLIAM L. MURPHY 
District Attorney 
St. George, S.L, New York 

STEPHEN D. NEELY 
County Attorney 
Tucson. Arizona 

SANDRA O'CONNOR 
State's Attorney 
Townson, Maryland 

JOHN D. O'HAIR 
Prosecuting Attorney 
Detroit, Michigan 

CECIL PARTEE 
State's Attorney 
Chicago, Illinois 

GEORGE A. PEACH 
Circuit Attorney 
St. Louis, Missouri 

JANET RENO 
State Attorney 
Miami, Florida 

IRA REINER 
District Attorney 
Los Angeles, California 

ALBERT A.IUEDERER 
Prosecuting Attorney 
Kansas City, Missouri 

ALAN A. ROCKOFF 
County Prosecutor 
Brunswick, New Jersey 

FRED RODRIGUEZ 
Criminal District Attorney 
San Antonio, Texas 

RICHARD ROMLEY 
County Attorney 
Phoenix, Arizona 

MICHAEL SCHRUNK 
District Attorney 
P0l1land, Oregon 

LEWIS R. SLATON 
District Attorney 
Atlantic, Georgia 

ARLO SMITH 
District Attorney 
San Francisco, California 

RONALD 
STASKIEWICZ 
County Attorney 
Omaha, Nebraska 

JOHN VANCE 
Criminal District 
Attomey 
Dallas, Texas 

DENNIS WATKINS 
Prosecuting Attorney 
Warren, Ohio 

DA YID E. YOCUM 
County Attorney 
Salt Lake City, Utah 

9 



• 
National District Attorneys Association 

Drug Control Working Group 

ROBERT R. ALTICE, JR. 
Chief Drug Prosecutor 
Jackson County 
Kansas City, Missouri 

LEE ATKINSON 
Executive Asst. State's Atty 
Tampa, Florida 

SAM C. BERTOLEr 
Chief Trial Assistant 
St. Louis, Missouri 

ROGER A. BROWN 
Deputy District Attorney 
Binningham, Alabama 

MARY WU CASTILW 
Chief Prosecutor 
Bexar County DA's Office 
San Antonio, Texas 

JOHN CONVERY 
Assistant District Attorney 
Belton, Texas 

.JOHN E. DAVIS, m 
Chief Deputy County Attorney 
Tucson, Arizona 

WAYNE M. ELLIS 
Assista.'lt State Attorney 
Jacks!lnville, florida 

WILLIAM E. GARNETT 
Assistant District Attorney 
Supreme Court Bureau Chief 
Staten Island, New York 

PATRICIA L. GATLING 
Assistant District Attomey 
Brooklyn, New York 

ALRED GIANNINI 
Assistant District Attorney 
San Francisco, California 

RICHARD H. GIRGENTI 
Assistant District Attorney 
New York, New York 

RICHARD GOLDBERG 
Assistant District Attorney 
Pittsburgh, Pennsylvania 

CHARLES HADAWAY 
Assistant District Attom~y 
Atlanta, Georgia 

LEE HOLLANDER 
Assistant State Attorney 
Naples, Florida 

BILL HOLMAN 
Deputy District Attorney 
San Diego, California 

PATRICK KENNEY 
CECIL EMERSON Assistant District Attorney 
Chief, Organized Crime Division Milwaukee, Wisconsin 
Dallas, Texas 

MAURICE L EVANS 
Chief Assistant District Atty 
Santa Ana, California 

ROBERT F. EWALD 
Acting Chief, Narcotics Bureau 
Hauppauge, New York 

NESTOR FERREIRO 
Chief, Narcotics Bureau 
Bronx, New York 

PATRICK FOLEY 
Deputy chief, Organized Crime 
Task Force 

• Detroit, MiChigan 

NORMAN W. FRINK, JR. 
Chief Deputy District Attorney 
Portland, Oregon 

RONALD KERCADO 
Assistant County Prosecutor 
New Brunswick, New Jersey 

AL LaCABE 
Assistant District Attorney 
Denver, Colorado 

RICK MacDOUGALL 
Deputy County Attorney 
Salt Lake City, Utah 

ALFRED W. MATTHEWS 
Senior Deputy Prosecuting Ally 
Special Drug Unit 
Seattle, Washington 

FREDERICK McAlA.RY 
Assistant District Anorney 
Salem, Massachusetts 

MARTIN MELTON 
Director, Narcotics Strike 
Force 
New Orleans, Louisiana 

FRANK C. MEYER 
Chief, Investigations Unit 
Towson, Maryland 

GERALD MORAN 
Deputy County Attorney 
Omaha, Nebraska 

TIM MOSBY 
Deputy Prosecuting Atty 
Indianapolis, Indiana 

CAROL ANN NIX 
Deputy Prosecuting Atty 
South Bend, Indiana 

WILLIAM PARKS 
Deputy County Attorney 
Phoenix, Arizona 

JOHN ROE 
Chief Deputy State' s Atty 
Chicago, Illinois 

KEVIN G. ROONEY 
Assistant Prosecuting Atty 
Columbus, Ohio 

REID RUBIN 
Chief, Narcotics Division 
Miami, Florida 

ROBERT SILBERING 
Chief Assistant District Atty 
New York, New York 

JOHN SINQUEFIELD 
First Assistant District Atty 
Lake Charles, Louisiana 

J. BRAD SfETSON, JR. 
Ac;sistant State Atorney 
Jacksonville, Florida 

CHARLES SWEETLAND 
Assistant County Attorney 
Minneapolis, Minnesota 

GREGG THOMPSON 
Chief Deputy District Atty 
Los Angeles, California 

KIRK VOLKER 
Assistant State Attorney 
West Palm Beach, Florida 

MICHAEL WALLER 
Chief Deputy State's Atty 
WaUkegan, illinois 

WILLIAM T. WALSH 
Assistant District Attorney 
Boston, Massa·;;husetts 

11 




