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Llabmty

Relations

By

and Pollce-'
Prosecutor

WILLIAM U. McCORMACK, J.D.

ffective law enforcement

in any jurisdiction de-

pends, in large part, on
good relationships and cooperation
between law enforcement officers
and their prosecutors. Essential to
well-functioning police-prosecutor
relationships are open communica-
tion and the early participation of a
prosecutor in many criminal cases.
However, unnecessary civil liability
concerns on the part of the prosecu-
tor can inhibit the extent of this vital
cooperation.

This article discusses recent
cases that delineate the immunities
from civil lawsuits alleging consti-
tutional violations accorded to
prosecutors and law enforcement
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officers. First, the article analyzes
the Supreme Court’s decision in
Burns v. Reed' and a prosecutor’s
immunity for giving advice to the
police. Next, it reviews the doc-
trine of qualified immunity from
civil lawsuits applicable to law en-
forcement officers and prosecu-
tors and concludes that responsi-
ble prosecutors need not fear per-
sonal liability as a result of the
Burns decision. Finally, the article
stresses that even though prosecu-
tors may lack absolute immunity
from suit, they should confidently
continue to advise police, and in
appropriate circumstances, to be-
come involved in the investigative
process.

Types of Immunity

In establishing the extent of per-
sonal liability for government em-
ployees who violate the U.S. Con-
stitution, the Supreme Court has
engaged in a balancing of interests.
On the one hand, the Court has
ruled that government employees,
such as prosecutors and law en-
forcement officers, should be en-
couraged to conform their actions to
the Constitution by allowing them
to be personally sued for constitu-
tional violations under 42 U.S.C.
1983* and Bivens v. Six Unknown
Federal Narcotics Agents.® On the
other hand, the Court has recog-
nized that government employment
places a person in a special position




that invites lawsuits. This, in turn,
can distract officials from their gov-
ernmental duties, inhibit discretion-
ary action, and deter able people
from public service.*

With these competing interests
in mind, the Supreme Court has
developed two types of immunity—
absolute immunity and qualified
immunity—for law enforcement of-
ficials who are sued for alleged con-
stitutional violations. Absolute im-
munity pertains to judicial® and
prosecutorial functions®; qualified
immunity applies to law enforce-
ment investigatory functions.’

Providing Advice to Police

In Burns v. Reed, the Supreme
Court decided that a prosecutor giv-
ing advice to police in the course of
an ongoing investigation is entitled
to only qualified immunity from a
lawsuit alleging a constitutional vi-
olation. While the Court thus
cleared up a disputed issue concern-
ing immunity, it also increased the
concerns of prosecutors about their
roles in assisting police during the
investigatory phase of a case.

Burns arose out of an investiga-
tion of a shooting of two young boys
in Indiana. Police focused on the
boys’ mother as their prime suspect.
The mother, however, passed a
polygraph examination and a voice
stress test, submitted exculpatory
handwriting samples, and repeated-
ly denied shooting her sons. Finally,
the police decided to interview her
under hypnosis, believing she may
have had multiple personalities.

However, because the police
did not know whether an hypnotic
interview was an accepted investi-
gative technique in Indiana, they
called the chief deputy prosecutor.
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..prosecutors should
not be reluctant to
provide responsible
assistance to police
because of a fear of
personal liability for
constitutional
violations.

The deputy prosecutor told police
that if the hypnotic interview was
their last available avenue, they
could conduct it.

The police believed the mother
made incriminating remarks about
the shooting during the hypnotic in-
terview. They then met with the
prosecutor to relate her statements
and to ask if he thought they had
probable cause to arrest her. Once
the prosecutor replied that they
“probably had probable cause,”® po-
lice arrested the mother and later
searched her house pursuant to a
warrant.

After the mother spent 4 months
in a psychiatric ward awaiting trial,
the prosecution dropped the charges
when a court suppressed her state-
ments made during the hypnotic in-
terview. She then sued the police
and the prosecutor under 42 U.S.C
1983 alleging various constitutional
violations. The police settled the
case against them for $250,000.
However, the lower courts eventual-
ly granted absolute immunity to the
prosecutor, who refused to settle,
for all of his activities in the case.’

29

Special Agent McCormack is a legal instructor at the FBI Academy.

The Supreme Court reversed, in
part, the rulings of the lower courts
and held that the prosecutor was
entitled to only qualified immunity
for providing legal advice to the
police.!? At the same time, the Court
reaffirmed that prosecutors are ab-
solutely immune from lawsuits al-
leging constitutional violations
when they conduct a prosecutorial
function that is intimately associat-
ed with a judicial phase of the crim-
inal process."!

The Court ruled, therefore, that
the prosecutor was entitled to abso-
lute immunity for participating in
the probable cause hearing before a
magistrate, in which the police ob-
tained the search warrant for the
mother’s house.!* However, the
Court determined that providing ad-
vice to police is not an activity
closely associated with the judicial
process, and as such, the prosecutor
should only be accorded a qualified
immunity. The Court noted that if
prosecutors were afforded absolute
immunity for giving legal advice to
police, it would be ironic that police
who do not ordinarily hold law
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degrees would be liable for not
knowing clearly established law
while prosecutors would not.'

The Qualified Immunity
Protection

One of the reasons given in
Burns for denying absolute immu-
nity to prosecutors who give advice
to police was the broad protection
qualified immunity provides from
lawsuits alleging constitutional vio-
lations. The Court noted, * ‘As the
qualified immunity defense has
evolved, it provides ample support
to all but the plainly incompetent or
those who knowingly violate the
law,” "4

A courtuses three steps to deter-
mine qualified immunity and
whether a lawsuit alleging a consti-
tutional violation should be dis-
missed prior to trial. First, the court
must determine whether the plain-
tiff even stated a constitutional vio-
lation in the complaint. Second, the
court must determine whether the
constitutional right allegedly violat-
ed was clearly established at the
time the activity occurred. Third,
the court must determine whether a
reasonable law enforcement official
could have believed that the actions
of the prosecutor or police officer
sued were lawful in light of the
clearly established iaw and the facts
known to the prosecutor or officer
when the alleged unconstitutional
actions occurred.

Allegations of Constitutional
Violations

In recent years, the Supreme
Court has viewed narrowly the
types of governmental activity that
gives rise to a lawsuit based on a
constitutional violation. In particu-
lar, the Court has clarified that the
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Due Process Clause of the 5th and
14th amendments does not supplant
traditional tort law in laying down
rules of conduct to regulate liability
for injuries that attend living togeth-
er in society.'® For example, a sec-
tion 1983 or Bivens lawsuit based on
an allegation that a prosecutor or a
law enforcement officer committed
an act amounting to common law
negligence!'s or defamation'? will be
dismissed because such conduct
does not constitute a constitutional
violation.

14

...the Supreme Court
has developed two
types of immunity...
for law enforcement
officials who are
sued for alleged
constitutional
violations.
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The Supreme Court has in-
structed lower courts that the first
step in determining qualified im-
munity is to decide whether the
plaintiff alleges a constitutional vio-
lation at all.'"® Thus, atiorneys repre-
senting law enforcement officials
and prosecutors should be wary of
attempts by plaintiffs to fashion
common law defamation or negli-
gence claims into an alleged consti-
tutional violation.

Clearly Established Rights

Even if a plaintiff clears the first
hurdle and alleges an injury of con-
stitutional significance, courts must
determine whether the violation was
clearly established at the time the

action occurred.' In this regard, the
Supreme Court and lower courts
have set down clear rules in many
areas of criminal procedure and con-
stitutionally based employment
rights. Nevertheless, many areas
still remain unclear because the
courts have not set forth clear guide-
lines or rules. If a prosecutor or law
enforcement official engages in in-
vestigative or managerial activity in
one of these unclear areas, and a
civil suit alleging a constitutional
violation results, the court will dis-
miss the case, because the right al-
leged to have been violated was not
clearly established.

An example is Tarantino v.
Baker,® a case involving the con-
cept of business curtilage decided
by the U.S. Circuit Court of Appeals
for the Fourth Circuit. In Tarantino,
the plaintiff alleged that a detective
for the sheriff’s department illegally
walked up to the defendant’s busi-
ness, an abandoned general store in
a rural area, and peered through a
crack in the wall of the store to view
marijuana growing inside.

After the evidence was sup-
pressed in the criminal case, the
plaintiff brought a lawsuit under 42
U.S.C. 1983 alleging a fourth
amendment violation by the detec-
tive. The fourth circuit ruled that the
law concerning whether the plaintiff
had a reasonable expectation of pri-
vacy in the area where the detective
walked without a warrant was un-
clear, and thus, granted qualified
immunity.

In determining whether the law
allegedly violated was clearly estab-
lished, courts will review both Su-
preme Court and lower court case
law that existed at the time the al-
leged constitutional violation oc-
curred.?! The court determining




qualified immunity essentially
takes a snapshot of the law at the
time the activity occurred. Only
rights that were clearly established
clear the second qualified immunity
hurdle.*

Facts Known to Officers

The third step in determining
the availability of qualified immu-
nity is for the court to review the
facts known to the prosecutor or
officer at the time the alleged consti-
tutional violation occurred. The
court must then decide whether a
reasonable prosecutor or officer
could have believed that the actions
were lawful in light of clearly estab-
lished law and the facts known to the
officer or prosecutor.

A good illustration of this third
step is Hunter v. Bryant,™ in which
the Supreme Court granted quali-
fied immunity to law enforcement
officers making a warrantless arrest.
In Hunter, Secret Service agents
were advised that the plaintiff had
given a photocopied, handwritten
rambling letter to personnel at the
University of Southern California.
The letter referred to an undisclosed
person as “Mr. Image,” who was
described as “Communist white
men within the National Council of
Churches,” and stated that “Mr. Im-
age” was planning to assassinate
President Reagan on an upcoming
trip to West Germany.

The Secret Service agents went
to the plaintiff’s home and found the
original of the letter, but the plaintiff
refused to identify “Mr, Image.”
The agents then decided to make a
warrantless arrest of the plaintiff for
threatening the President.

After the criminal case was
dropped, the plaintiff sued the
agents under Bivens, alleging a con-

stitutional violation. The U.S. Cir-
cuit Court of Appeals for the Ninth
Circuit denied qualified immunity
to the agents, but the Supreme Court
reversed.

The Supreme Court held that
the agents were entitled to qualified
immunity, even if their decision to
arrest the plaintiff was mistaken.
The Court stated that qualified im-
munity includes a determination
whether a reasonable officer could
have believed the activity to be
lawful in light of clearly established
taw and the information the officers
possessed.?*

The Court concluded the ninth
circuit’s denial of qualified immuni-
ty was wrong because it would rou-
tinely place the question of immuni-
ty in the hands of the jury and that
immunity should be decided by a
court long before trial.? The Su-
preme Court held that the qualified
immunity determination in this case
should be based on whether a rea-
sonable officer could have believed
that probable cause existed and that
the agents’ decision to arrest the
plaintiff was reasonable even if
mistaken.?

In most civil suits, it is recom-
mended that the prosecutor or offi-
cer sued attach affidavits or other
statements to their motions assert-
ing qualified immunity. Such in-
formation provides the court with

the {acts known to the govern-
ment official, which can establish a
basis for the court to rule on this
third step in the qualified immunity
determination.

Effectiveness of Qualified
Immunity in Preventing
Liability

The three steps in a qualified
immunity determination provide
extremely wide protection from civ-
il suits alleging constitutional viola-
tions. As stated by one court;

“The grant of qualified immu-
nity to government officials
ensures that these officials can
perform their duties free from
the specter of endless and
debilitating lawsuits...Without
such immunity, the operations
of the government would be
immobilized. [Plermitting
damage suits can entail
substantial social costs,
including the risk that fear of
personal monetary liability and
harassing litigation will
unduly inhibit officials in the
discharge of their duties.”?

Qualified immunity thus serves
an important function in discourag-
ing an unrealistic and unnecessary
fear of lawsuits. As such, it should
also serve to prevent police and
prosecutors from becoming intent
on escaping liability to the cumula-
tive detriment of those duties which
communities depend on them to
perform.2

Immunity and Police-Prosecutor
Relations

Even though the Supreme Court
opened the door to increased civil
liability exposure by denying prose-
cutors absolute immunity when
they give advice to police, the
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protection provided by qualified im-
munity is broad. Thus, prosecutors
should not be reluctant to provide
responsible assistance to police be-
cause of a fear of personal liability
for constitutional violations.

However, the Supreme Court in
Burns cautioned that a prosecutor’s
assistance to police might result in
personal liability if it is clearly irre-
sponsible and uninformed. As the
Court noted: * ‘[Wlhere an official
could be expected to know that his
conduct would violate statutory or
constitutional rights, he should be
made to hesitate.” "%

Conclusion

In light of Burns, police-prose-
cutor relations need not be substan-
tially affected by the threat of liabil-
ity when prosecutors advise the
police oreven participate in an inter-
view or other investigative activity.
Although abselute immusity from
suit will generally not be available,
the prosecutor is entitled to quali-
fied immunity.

Courts determine qualified im-
munity, like absolute immunity, at
the outset of the litigation and allow
an immediate appeal of an errone-
ous decision by the trial court. When
deciding a qualified immunity is-
sue, courts use a three-step analysis:
1) Whether a constitutional viocla-
tion has been alleged; 2) whether the
alleged violation was ciearly estab-
lished at the time the action oc-
curred; and 3) whether a reasonable
government official could have be-
lieved the activity lawful in light of
the facts known to the official.

When qualified immunity is
quickly and forcefully pursued by
counsel representing a prosecutor or
officer, it will dispose of all lawsuits
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alleging constitutional violations
early in the litigation, even before
discovery, except where there is a
clear violation of constitutional law.
Although not as complete as abso-
lute immunity, qualified immunity
does provide broad protection so
that prosecutors can confidently ful-
fill their important function of ad-
vising police and maintaining open
lines of communication without a
crippling fear of personal liability.

4
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