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CHAPTER ONE: AN OUTLINE “
i - INTRODUCTION
® R . Diversion involves the disposition of criminal
A’ 2 charg’evs withk:ut a conviction.l The disposition does not
| e imply a finding of not guilty; rather it. often assumes
‘ , gu:.]}z It is conditioned on the defendant's performance
k ” o ofas‘pécified obligations. These .may include any of ﬁhe
, following--to make restitution to the victim, 1:9~-be¥en— EIE DS ——

o i - gbcj’d behavidr fc?r a specified period, to accept pre-con-

° : viction probationary sﬁpervision, to accept counseling, .

or to enter and complete avtreat;me.nt program. Most t

[} e ; aiv’er‘s'ion progi‘ams‘ are created under udis'cr'etionar'y power,
i . but o few are _:e'sﬁt’ablisAhed by statute. |
f _ R _ ‘A‘:’lthough diversion has recehtly become popular,:3 the |
. ;;ra'cti’ce of dix;ersion has existed for many years. The '
f e{iélrlier programs, many of -whj.ch cogti‘nue in operation, are
‘ ‘ informal .ar;d rely on sgarce, already a‘vailable r’escurcevs'
. ‘ to‘p’ro‘vide minimai ;upervis“ion 'fo::: the defendant. :En,forrﬁai

o diﬁrersion ptaictices occur in virtually all criminal juéti'cé’ ‘
o ; systemns.
SRR ¢ R
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o R .~ Mugh of\\tne current enthusiasm for dlvers:Lon centers Ce
| on the newer }(f}rograms which are more struccured 4 These S
programs. are s)upported by grants or statutes providing
‘ - resources I r intensive services to the defendant. ' o :
¢ Stﬁfj;%‘ﬁreﬁ}i programs exist in more than 40 cities. " P | :
~mhig is the final report of an Amerlcan BarFoup}"déti{.}on' o
o R - 'stﬁdy of the pracr.icf;,e of di\}ersion. Its}objec‘:tiVe is fo -
: RO J.llumlnate through a s:Lngle report the variety in the
:Apractlce of diversion.  The lntentJ.on is expllcatlon of
e ‘ the bases and rationale of diversion in action, not- coon ,k
evaluation of specific programs. :\. ? | R
» RATIONALE OF DIVERSION il o s
e = The theoreti'cal stroctore of kil:he: .oriminal ‘lew is "
¢ defined by a series of competing philosophical poSifioriS~..‘5:‘
T;zere are unresolved confllcts between contrastlng sets 5
. },3. - of ratlonales'svuch as punlshment and. treatment.* These ;
® ‘ ”confllcts are medlated by statutes and judlClal rulmngs:J
»Whlch, while seldom estahllshlng a m:.dpo:.nt ’ czommonly
. ”adopt compromlse"}/pos:Ltlons. ) | | -
e These confllcts of theory may appear 1rrelevant to the B . {,
| practltz.oner._ In its dellvered form, kcrlmn}al justlce |
. ) .only‘vaguely.resembles _‘:Eormalv principles and is shaped 5
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by strong factors in addition to the philosophical positions.

_ﬂme practltloner deals w1th a real world that includes-

B

s
1nadequate resources and time, polltlcal pressures and

imperfect programs. . ! ) .

. * The researcher'often avoids the philosophical debhates

because his research tools cahnot resolve the value con-
§
fllcts and his functlﬁh is to descrlbe the law in action

P

- in the real world However, in a dlscu551on of the practlcea

“of dlver51on a brlef examination of the underlylng theories

is necessary. Thesuse of diversion is expanding, but the

- topic is relatively new to social science-‘and legal literature,

&

E of the whole.

and ite theoretical bases are not generaliy understood.6
,‘These bases cannot be ignored becauee‘to‘do so would leave
‘unanswered the threshhold questions of why diversion exists R
~and why there is increasing interest in it. Criminal

Jjusticeé practice provides some answers to these questions.

These will be discussed shortly. However, there are also
:more abstract answers and famlllarlty with this part of

the pheonomenon of diversion is essentlal to an understandlng

DlverSLOn prov1des an alternative to prosecution and, more

LY

importantly, to tradltlonal correctionsl programs.7 Although

N

L “

vsgme:dlver51on programs offerymedlatlon or arbitration instead

.
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of pros%cuticn, tﬁe correctional perspéctive,is dominant,w
and foéuses attention on those programs which.offer counseling
Ar‘treatment. |
The debate between the View of criminal justice as
Aprimarily a social service process and the view of it as
priﬁarily a punishment process is relevant. The social
éervice model assumes that deviant aéts result from social
or gsychologicai problems: and that the appropriate response
is to solve these problems. The punishment model assumes
individual moral responsibility and directs»attentfbﬁ to
assertihg public reprehenéion'of the*specific’act} thereby

deterring future crimes or exacting retribution for the

current offense.8 The debate is commonly~waged at the

correctional level, and seeks to define the purpose of

post-conviction services. This focus of debate 1is, in
Etself, a compromise, allowing at the minimum for.pdnishment
in the fofm of labeling the offender as a c;iminal and
depriving him of various aSpeCts of liberty.t |

- Diversion moves toward complete obeisance to the social

service paradigm by providing counseling and treatment without

conviction. Diversion's current popularity is largely

attributable to the growing dominance of the social sérviCé o

model in intellectual and policy discussiCns.‘ Under that

‘model conviction is ohly marginally réievant tofany‘goal'of"  [f“

@

‘Jf) ;”‘”' .




the system’and may be inconsistant with the primary goals.

‘over extension, snd often occurs without the protracted

<

One benefit flowing from diverSion 1s that the defen-
dant aVOldS a conviction. Occa51onally this is discussea

in context, of the concept of over criminalizat.:.on,9 a themeﬁ

which, in part, asserts that the criminal law extends too far

_into regulation of moral conduct. The over criminalization

'~ argument is an elemﬁnt of the punishment-social service

debate, defining punishment (criminalization) as inappro-
priate for some acts currently defined as crimes. Diver51on

prov1des a selectzve and intermediate adjustment of this

7 7

. . W i ////
‘debate and uncertainties attendant on legislative action. A
N eEE

More commonly, however, avoidance of a conv1ction is . sas

viewed as a benefit on the assumption that it encourages the‘
defendant to avoid future criminality. As a result of this v
View, diversion extends to crimes and defendants who are

beyond the limits- of the overcriminalization theme.‘;anyicen

tion is thought undesirable or unnecessary and competing

social costs such as decreased specific deterrence are seidom

™discussed. The primary relevant public policy is assumed

to be prevention of future deviance by the defendant and

the: approprlate approach is treatment or counseling.

Wlthln thls ratlonale, the dominant contemporary theme

is o prov1de affirmative assistance to the.defendant, rather

e XS e e e s ‘ WAy e adi e S e S R T L) e e L e
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than to assist him merely through avoidance of‘conyiction. 5

Contemporary interest centers on the structured, not the

informal diversion programs. One ‘distinction between these B

¢

; A s N
formats lies in the quantity and quality of services given

to the defendant. Both informal énd structured programe %

v

allow the defendant to avoid a conv1ctlon. 'However, the o
.ﬂ ‘ . informal programs leave the defenﬂant Vlrtually unsuper-

vised and unalded wb~f6§the structured programs provide
aEa
T intensive service./ Avoidance of a conviction is conditioned

g on the defendant's acceptance7of and satisfactory participa-
tion in these sefyices.

g  Diversion re:ectc the tradition 1 compromise betwee
o S JUENS '
) the punishment and social serv1ce models in order to

/

- achieve r qore efﬁrctlve counsellng. Most contemporary litera- ‘'

S
SR ture assert//that a crlmlnal conviction places a psychologlcal '!‘
o ;

u

sl

burden and so yal stlgma on the offender lo‘ThlS creates

obstacles to successful counseling and eventual re—lntegra—

4

tion of the;1nd1v1dual into society. Diversion counsellng
. B " ; . . :}\)

. * is not forced to overcome theserbstacies and‘has, aﬁlegedly,‘ ’
~7’ | - a hlgher probablllty of success.. o
.k | " In theory, diversion 1nvolves two other e;ement;‘Whlch
- are lacklng in tradltlonal correctlonal practlcee. Flrst,
'151nce the defendant is neached‘shortly afterfarrest or thei %
5 ‘ . " i “
o "6"” ;




o t , o
L - filing of criminal charges, the counseling program can take

advantage of his unsettledwstate of mind and disrupted
kpersonal defense m@chanisms to begin effective counseling
or~therapy. The delays attendant on proving or obtalnlng
” acknowledgement Df guilt are av01ded the issue of QUth or
f‘ | AT innocence becomes secondary or 1rrelevant QSecond, the
® ,opportunitv/t;/avoid convictipn or, otherwise stated, the
S threat df prosecutiqn on failure to cooperate, provides

added incentive to cooperate with the counselor. In contrast

® - to traditicnal practices where Gonvieticn is a precondition
“to counseling, counsellng failure is a precondition to

LT m4prosecntrcn-ané cnvistion. |
P »

: In addition to these theoretical improvements over

: _ tradltlonal correctional care, most diversion counsellng *
.@ programs are compatlble w1th the contemporary correctlonal
f | trend tmward communlty treatment of offenders. The communlty
';O “?‘ treatment rationale posits that removing an offender from the
;‘Mb % communlty to a correctional 1nst1tutlon ¢reates an artificial
' . barrier nhiCh mu;t then be overcome on his returnvto the |
;n , community.ll Also, institutional treatment leads the offender
“ > into association with other criminals, potentlally further social-
| ‘z'ng him into a dev1ant lifestyle. Community treatment lessens
”

i g g gy (RS . C e S e et . Swe e R SR . : - "




‘general position that regards these factors as secondary,

\ _ _ .
Vnthese problems by providing services to the offender while

he is at-large or in residence at a half-way house located

in the community. , .

The purpose of this discussion is not an evaluation 5

o A
i

'of the diversion concept;, but an expllcatlon of it. por

that reasqﬁi extended discussion of the erguments that
might define social costs resulting from diversion Q;oggems
is not necessary. Many of these relate to the prppesition
that there is a social loss resulting from the non-convic- R
tion of persons charged with proveable crlmlnal offenses.

The soc1al loss 1nvolves a weakenlng of the gé%eral or spec1f1c o
deterrence effects of criminal law or of the performance . oF ey
its function as a moralizing influence on societj.l2 However,
as the preceding discussion implies, diversion adheres toa | .

if not inappropriate objectives.

In defininé the rationale of -diversion it is helpful
to note one possible cost of a diversion process. This

concerns the ' argument that state control of an individual’s

'conduct should not be asserted under the crlmlnal law 1n

the absence of proven guilts Since the dlver51on counsellng

| programs restrlct the individual's freedom of actlon and s

require his participation in a service program, the fact

that they occur without convictiozeis relevant. The argument

- 8 - s | . . 4
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® is often misstated as a question of coercion, and the

[z

. rebuttal argument of the proponenets of diversion is that

participation’ is voluntary. - L
o c The more telling argument concerns the appropriate
limits of state power, conviction on a specific offense

being one defining or limiting factor. ' To proponents of

. diversion, this position is regarded as disingenuous.

" . Diversion is construed as offering the defendant a "break,"
;nd is considereq a lesserrdisposition than would occur

° under full prosecution. Since diversion uffen requires
extensive contxol of the participant for periods of Sp to

‘ one year, .this characterizaticn of diversion is valid only

??% . in terms of formal labels and onsﬁ%e aSsumption that con-
viction is invariably the result of prosecution.” In the

. : absence of these assumptions, thevaﬁailability of prosecu-

’ tion réther than the fact of conviction becomes the"ﬁfé~
condition for séate control and an obv;ous extension of

. _ that control has occurred. Thé counterargument that diversion

‘ . ;cq?ﬂseling is acceptable because it functiohs in the defen-
'hégt's best interests, appears disallowed in light of recent

° ~developnments in juvgnil§4gpﬁ;t la&. However, it often igi

| “implicitly assumed to be persuasive by proponents of

R . diversion. . -

; x -

()
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,TS this point our comments about the conceptual bases .
of diversion have been limited to the programs whigh involve
counseling or treatment. In view of the focus of contemporary
interest, this emphasis is appropriate. However, diversion
also includes programs which provide mediation énd arpitra-

P

tion raﬁher than counseling. The rationale oﬁ such programsu
is.similar to that of the cdunseling prOgrams% Arbitration
or mediation occurs when the basis of the cri&inal complaint
is a dispute and the aséumption of diversion ﬁhat the
appropriate policy is resclution of the dispute, not punish-
ment of the wrongdoer. The threat of prosecution provides

incentive for a settlement, and settlements aré described

as less severe dispositions for the defendant.
PRACTICE OF DIVERSION

While a social service perspective dominates diversion

theory, a prosecution perspective dominates diversion

" practice. The prosecution perspective contains important

27
e

elements of the beilief that the function of the criminal
jgstice process includes the appropriate labeling of deviant
behgvibr. " The prosecuﬁion perspective is characterized by

a necessity to establish priorities among criminal cases

T
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and is often defined by individualized perceptions of
justice and fairness. '

J In order to understaqd the manner ianhich’caseS'are
selected for diversion, it is necessary to discuss the

criminal justice discretionary system. This term has been

13 It refers'to the informal interaction of

used elsewhere.
all parties 1nvolved in the disposition of a crlmlnal case,
and suggests that. thls informal 1nteractlon, rather than
solely the discretionary judgments of criminal justice
officials, is determinative of the nature and timing of
the disposition. ' In the practice of diversion, the relevant
parties are the prosecuting attorney, the police, the criminal
court‘judge, the defense (defendant and/or his attorney),
the victim and, to a lesser extent, the legislature (through .
qriminal statutes). Additionally, when the diversion
program involves a staff of persons other than those named
above, the.sta "L also part1c1pates in the eventual decision.

| Diversion is applied to cases regarded as non-

a

serious by prosecuting attorneys and judges. The views
of these off1c1als do not necessarlly conform to statutory Lo et
LWL colarteolia = -
AL i o -

definitions, but are 1nfluenced by the imbalance \requires
> y ,\ q '\‘bm L7 JC"-—[Iﬁr
them to establish priorities among criminal complaints.
=

=11~




&complalnt-types is favored and leniency 1nduces effigient

©

t
Early and eff1c1ent disposition of recurrlng, low prlorlty

dlsp051t1cn. : u : - O
In establishing priorities( these officials seek ;o

express appropriate pubﬂic policy. Necessarilyathe%r’“

decisions reflect personal attitudes. Decisions are

influenced by their perceptions of the soc1al context from ;“.

which the complaint arose, the defendant s scc1al status

¢

‘and personality, the likelihood of repetitive or increasingly

severe criminality, the availabi%ity of alternativeswtc

Y

conviction, the alleged act's)potenti,fdo\ causing physical

- . e e s Cme s hn we e R Ak oAt mT e A

injuri ies and a variety of other factors.
An instructive illustgeticn is the administration of

statutes dealing with marijuana. Historically,ﬁpen;lties ﬁ‘%\\\

Il /[ \E;
RN

for posse551on and sale of marijuana have been severe.

Therexls a current movement: toward leniency in statute law
>

and judicial rulings,14 accompanied or Preceded by leniency

@

in the administration of the statutes. Marijuana is :

increasingly accepted as-an element of the lifestyle of - e

&

many persons and marljuana posse551on charges are frequently
dismissed outright or diverted. Charges 1nvolv1ngASale,
are less commonly divérted or dismissed. When leniency

is indicated in sale cases, it is more often expressed in

<&

&



. C lenient ‘sentences after coxiviction. I;J/f"’go.=§~:1eral:7 major sale
0 ‘a_ctivity is viewed as seriously ‘crimif(al dnd is dealt with
_ harshly. c | , |
f;'/:/"’, , ‘The victim and the defensé both plafyt important roles
v in the divgarsion decision. If he expresses a strong interest
.‘ 1n a criminal disposition, the victim can often prevent
. ) ‘ ,diirézjsion or dismissal. On the other hand, the victim may .
= indﬁce a noncriminal disposition even if the prosecutor views‘
) | the a‘llegedract- as serious. This occurs frequently in
—i . driminal comp;aihts involving consumer fr.aud where a settle-
 ment between victim and defendant obviatés prosﬁecutic;n.
J . . In some proarams, diversion is initiated on motion
. o of the defendant. More often, only the defendaﬁt's acceptance
' © of an offer to participate is required. Since the defens:‘é_ N
' :'gnterest ié in obtaining the lea\s}: confining d‘isposition- | §
.-'\ & possible, t”hﬁe goppprtunit«‘y to avoidﬂ conviction by diversion |
,:,'V'is us‘g?ll”y agcepted. In certain instar?ces, hov}éirer, the
o 'obligations .imposed by diversion é.‘re regarded as more onerous
: than other likeiy d;’.spositions ’, and‘the’ defendant resists :
e | diversion. B
. . N | ‘ ‘:‘Criminal‘ statutes play a limited roJ:\‘g in the practice‘
:  of diversion. Di}:sprop’ortionately high statutory penalties
r  - ’ ‘may,induce diversion or chei: discretionary adjustmen{:'s
o 9 . \
) -13- N =~ ¢
. 7 ; , | :
‘ . [ :
e B T T i e P ik it S t_‘ i i




o -
‘ (e.g. dismissals or guilty pleas to reduced charges)
Also, some diVersion prodedures are created by statutes
establishing limits and conditions for diverSion. In
“ practice; however, these statutes are invoked only when
. the discretionary system defines diver51on aS'appropriate::
In the absence of diversion, there is a-dilemma in |
-cases defined by the discretionary system as requiring | o T
leniency. Two alternative actions are availa'b‘le.~ The -
® | L first is to dlsmiss charges or to refuse to prosecute’
(a response that we label "screening"). Screening is more
'frequent“than‘diversion.‘ It minimizes éhe impact of a
L - ecriminal complaint cn the defendant and}reuucEs to a'minimum’f
the time spent ondthe case by the sYstem. ‘However, screening
1nvolves no attempt to deal with the factors leading to the \
®  defendant's act = and provides no supervision over his future
conduct. It may encourage the defendant to believe thati
his actions have been condoned. |
;.i’ 7 o The'second¢alternative is to convict and'impose‘a
suspended sentence, minimal probation or fine, a response
that ws\label sentence leniency." Sentence ieniency
. | ‘ | may be achieved through plea negot ation‘,ls" the entry of
. a guilty plea serving to minimize the time spent by the

®
'system on the case. - Although sentence leniency aVOids the

..' o potential reenfOrcement effect ofﬁ@ﬁreening, 1t leaves the‘~
’ ' AR B AN/ , :

]

‘?la-‘;
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.
deféndant with a convictioh. "In many cgseé this is viewed

vas inappropriate. Also, since most,correctional.progréﬁs are

- over-worked, sentencing offers little likélihood of real
assistance for the offender, but merely increaseé co¥rectiqnél

4

caseloads.
h ‘The informal diversion programs are direct‘expreséiohs
of the,dispositionalkdilemma, They are implemented by‘b
'Conéernéd individuals or agencies as a reaction against
. the absence chrealisticbalternatives and the pressure of
%arge caseloads. Their effectivenesé is limited by the
~general lack of resources within the criminal justice
"fSystem. In practice many such effort§ are virtually-
~indistinguishable fromkscreening.‘ The obligations imposed
; qh the defendant are often vague (e;g. "good behavio;") and
gupervisiph or counseling is minimal. However, some enlist
'fhekcooperation, via referral, of non-criminal justice
agencies td'provide'services”to the department. Also, in
complaints arising ffom a dispute, the mediative skills of
criminalljﬁst%dédffiéials are often sufficient to resbl&ei
;the.im?ediate'problem.
'fhe étructured serviCe'programsAintroducé a new eiehenﬁ
int6 the diécfetionary system. Offenders can be diverted

- with the knowledge that they?will receive substéntial
) ) ol v

-15-
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services and supervision. Typically the services are more

intensive than traditional correctionalAsystems.‘ Thé

grants which establish these éiOgrams allow for low céunselor—
client ratids and make a variety ofytestiﬁg and othef prdCeé“'°
dures available. Program personnel pértipipate in depiéions:;
concerning diversion of iAdividual cases,~pramotiﬁg a;ﬁréat—'V
mentzperSPeCtive within iimits which,théy iegard ag“nééessary;g;
to maintain credibility. As a result thevéervice~programé

can promote expanded use of diversion. - L el iy

Areas in which Diversion Occurs

s

Although diversion seldom occurs where aldase*is

defined as seriously criminal, it is not always a routine e

disposition for marginally criminal cases. Sentence

7

e

leniency and screening are more common'di5positions; énd'
the facﬁ that diversion is routine in bng'jurisdiction for
a specifig crime typé does not imply that all jurisdictions‘
use it for this ﬁype of offense; | ,

The;existehce of a diversion program appears to be

a highly individualized phenomenon.l7k'Informa1‘prdgrams, IR

are characterized by the presence of one or more concerned

offidials wh¢ are cognizant of the dispositional~dilemma and¢» 

-16-
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referral to non-criminal treatment agencies, professional

- are willing to exercise their discretionary power to
establish quasi-legal responsesvto it. In the structured

f,’prpgrams, the concerned party is often an organization.

r

Sufficient motivation has existed to complete the often

complex task of marshalling available grant funds or of

’

persuading a legislative body to enact authorizing.statutes_

‘and “to prov1de funding.

As a result, the ex1st1ng programs dlffer in the nature

of the offenses or the offenders addressed and in the
‘obligations imposed on the defendant. The programs combine

s in differing measure a desire to rid the criminal justice

system of marginally criminal cases, a- wish: to-accommodate —--- -« «r oo voien

“victim and defendant interests, and an effort to provide the

defendant an opportunity to avoid a criminal record and

later criminality. Among the types of service provided by

- the programs are referral to vocational counseling and v

‘plaCement services, intensive pre-conviction probation,

2

'arbltratlon of dlsputes, dlsmlssal ‘after a period of .

mlnlmally superVLSed "good behav1or," referral to medlcal

dekox1f1catlon centers, referral to famlly counsellng

'serv1cealand commltment to treatment programs.

Dlver51on occurs with frequency in three areas; com-

plalntSw&er1v1ng from personal dlsputes, charges agalnst -




ey,

defenda;ts whose underlylng problems are in the border
between public health and crlmlnal justice, and crlmlnal
charges agalnst offenders who do not have an exten51ve‘
prior criminal record. | |

WA wariety of disputes reach the attehtion of the{‘
criminal justice system. Thesebinclude disputes overﬁ

consumer transactlons (occasionally amountlng to fraud)

and cashlng checks W1th insufficient funds, as well as ‘ o

assaults between husband and wife ‘and dlsputes between
neighbors (often involving assault).

Common to these situations is the tendency of complain-

~ants to be satlsfled by a d“SPOSltlon shexrt of conv siction.

Restitution is often Preferred to conviction in disputesf

involving money. 1In assaults the passage of time frequently.

leads to forgiveness or at lea;t to a lessenlng of anlm051ty.
| Dlsputes often involve a mlsunderstandlng and lack B

the indicia of underlylng crlmlnallty. Crlmlnal just;cek

officials tend to regard the event,as‘nonserious or even

noncrimfnal} However, certain cirCumstances’ca; lead to

an emphasis on prosecutlon (e.qg. serlous phy51cal 1njury

in assaults) - Property dlsputes nay be prosecuted if there

are clear 1nd1c1a of fraud but prosecutlon is llmlted by

a scarc1ty of the necessary resources to prove fraud andr

by‘the v1ct1ms w1111ngness to accept.restltutlon.u'

i i an e e e U T
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Informal diversion settles the current dispute. How~

ever, intra-family and neighber disputes are typically

xeggtitive and may have a potential for serious-injury.
NS R . o . . - ’ .
The short term remedy may appear inadequate, leading to

attempts to'se%k'more lasting adjustments. In some
. 1 O ¢

informal programs, dismissals are conditioned on good
behavior during a specified period; in others, referral

procedures bring family disputants into contact with

- counseling services. Professional arbitration is employed '

for disputes between neighbors.
: The second area is the interface between publlc health
d crlﬁenal justice. Minor crimes sfgweeﬂetee of an'under-’.m
lylng illness appear only‘marginally criminal and diversion
may be employed to place defendahts in contact with treatment *
ﬁrograms, Diversionjdf alcoholics charged with public drunken-
ness, mentally ill‘persons and drug addicts is frequent. Drug

cases reflect not only the'conception of addiction as an ill-

ness but, espe€ially in marijuana charges, the growing social

acceptance of its use. Charges involving possession are

o

often diverted.

"Whenfthe relationship between the crime and the

7

‘illness is more remote, or the act is itself considered

4]

serlously crlmlnal dlver51on is 1nfrequent. Sales of

narcotlcs and crimes of vmolence are 1llu tratlve. If

-19-




-repeat his criminal conduct. It also effectively removes

v ;

diversion occurs for these more serious acts, it typically
involves commitment procedures and the objective is not
leniency, but often to obtain lengthier confinement. Often,

esPecially for drug addicts, poSt-conviction‘treatment is

s

preferred to diversion. ‘
Offenders with minor prior”records are frequently},
diverted. Within this category there is an emphasis on

youthful offenders charged with minor crimes.involving no

serious injury oxr threat thereof. Informal diversion employs,'

condltlonal dlsmlssals w1th llmlted councellng. It emphasizesf

M .v.,\:r

<av01d1ng the stlgma of a crlmlnal convrctlon on the assumption

that, w1thout the bngma, tne derenaant lS less likely'to

=

many low priority offenses from the system without taxing
correctional or other services.
Newer service programs attempt to facilitate the

individual;s return to acceptable conduct by providing'

intensive counseling Act1v1ty is espec;ally frequent with

respect to younger offenders whose acts are regarded as

" socially motivated and with whom counsellng,mlght produce

‘impréesiVe'results.' Participation is limited to "motivated" .

defendants who‘desirevto,alter‘theirvﬁehaviOr. The most

“common format provides vocational counseling and referral.

-2 0-
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impact on the participants is inconclusive.

A

Evaluative Comments

The focus of our study was on describing the practice

of diversion and ye did not independently evaluate the

' performance‘qﬁvthe programs described. Because of this,

any evaluative commentary must be tentative and restridted
to the materials, including e&aluative studies previously’
éqndﬁcted, which were otherwise available to us. Examina-
tion of these materials prqyides the basis for commentary
which may sexve to plaéé the actual performance of current
diVers;on'programs_into a realistic context.

u Although the éXPerience pf both the informal and the

structured programs demonstrates the feasibility of

«diversidn,,it does not demonstrate the desirability. Even -

ignoring the theoretical arguments that social costs are

incurred as the result of diversion, the data concerning
‘ 18

1

The informal programs exist in the absence of even

superficial demonstration of their. effect on the defendants.

No information is available concerning. the later criminal

... xrecord of participants. It is_§s§umedithatrparticipants

regard diversion as a beneficial disposition, but whether

they recognize the nature of the disposition or their

7. .
- eokligations under it has never been documented.

;21;
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Data collection in most,of.the»struétqred programs i§
is more éxtensié%,'but the implications of the various
studies of effectivenéss that have been conducted are un-
certain. It is fairly well-documented that the‘rateiof
crime committea while in diversion c¢ounseling is lbw gndv
that, within limits, many prosecutors, judges and aefen—
dants will cooperate with the program. Finally, based on
currently available data, more than half of the selected
participants can be expected to successfully complete the
counseling termi. |

However, datca is lacking concerning the‘comparison,
between defendants who have received intenéive servives and ™
individuals diverted without services or simply screened
from the criminal process. Because these offenders often

have no established pattern of criminality, it is possible

‘that many defendants may avoid future criminality regardless

of counseling and other services. The extent to which this
occurs is untested.

There are evaluative difficultieskin comparing the
performance df structured diversion progréms to traditional‘,
correctional procedures, Dataifrom several such diyersipn

programs suggest lower recidivism rates among. successful

19

participants. These differences could flow from the place~ -

ment of counseling procedures prior to conviction. However,

e Py
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nth_e differences'may‘reflect the self-selection entry ffocess which.

is tied to the defendant's motivaticn for treatment. While é&e,

crime charged and prior record characteristics are controlled

for in some of the evaluative studies, in selecting a

comparison group, the defendant's mokivation could not be

céntrolied.

The recidivism rates might also relate to the quality

of the services provided. Diversion caseloads are controlled

to maintain counselor workloads which facilitate effective

assistance. Program staff are typically aighly motivated

and perceptive., Supporting services are extensive. None

of these characteristics are

- — .-

over-taxed correctional agencies.

y to cobtain in traditicnal,

Programs dealing with the settlement of disputes are :

effective in mediating the current controversy, largely

_ due to the propensity of disputants to desire settlement.

"

-23-

Whether long term adjustment is achieved is uncertain.
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The Study

Our intention has been to survey the variety of
experience with.diversion. The approach was descriptiﬁk.
Research concerning specific programs consisted primarily
of visits of varying length to the programs. Evaluations
of performance?were not attempted.

The study involved over two years of research. The
initial phase wés devoted tovﬁeveloping, in broad ouﬁline,
the areas in which diversion\commonly'occurs. Following
this preliminary phase, we turned ogrvattgntionvﬁo apM*v
examinétion of how these crimes are handled in the absence

of formal diversion programs. Intensive analysis was made
1) .

of disposition patterns and rationales in two moderate-sized

20

urban jurisdictions. Additionally, brief visits were

“- made to more than ten §urisdictions to inguire concerning

their handling of the crime types in question. ‘khe sparse

- - ) < L3 . . 3 : !
existing literature concerning diversion was surveyed. Some

of the results of this second stage research werﬁ repdrted

21 | j

) A

A s . ,
in a(tyior article.

This phase provided insights into the role glayed by

diversion programs surveyed dﬁriﬁg the third phase. The

0

~  third phase consisted of visits to selected diversion

- 5 . B I: g
programs. Programs were selected which seemed best to

i
i : .
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counseling positions.

.
exemplify the various current trends in diversion practice.

In operation, the second and third research phases over-

lapped. Many of the survey visits were made before the

'second phase was completed.

&

Our research excluded diversion in the juvenile justlce

system. Diversion in this area has been extensively
discussed in other publlcatlon.;.22
//
The juvenile couyt is, in 1tself, the largest and

7

/
/

oldest diversion prgcedure. However,

23

diversion EEEE the
juvenile court is also common. The juvenile court
process has passed from high expectations to obsexvable
failure, This expérience provides an improgsiwve éauticnary
néte relative to thé current enthusiasm for diversion.

~ We go not discuss the growing use of volunteers in
Several agencies are active in
moniteging and evaluating the performance of vcluntéers.z4

In any event, although occasionally used in connection

with diversion efforts, the use of volunteers is principally

.a correction-oriented innovation.

<z

s
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CHAPTER TWO: DISPUTE SETTLEMENT

INTRODUCTION

l

This chapté} discusses diversion of'criminal complaints
deriving from disputes. Included arejcdmplaints resultingk
from assaults between neighbors, consumer fraud and
checks cashed‘against insufficient fundss I

As a‘result of £wo characteristics of these complaints,v o

disposition without conviction is common. The first is

that the complaints often allege écts which lagk‘appareﬁt
criminal intent. Misunderstandings recurrenﬁly undgﬁlie
the complaints and both parties are frequently at’ fault.
The second factor is that all relevant interests often.
coalesce in the dérection~of a non-criminal disposition.
Police, prosécutors and judges are reluctant to devoté”
much time to these offenées and may prefer settlement

of the dispﬁte to conviction of one disputant. Theﬁ?
deféﬁﬁant may repent, albeit under the threat of prosecp-
tion, while victims are willing to accept a disposition .

short of conviction.

a

Diversion typically involves settlement of the .fxo - 4

immediate dispute. When the parties have no continuing

26~
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relatidnship, this 'seté{le‘ment is a final solution. Hoﬁever,:
T si.x}/c(:‘e‘husband and wife and neigﬁiﬁég: disputants remain in-
: coxgs\tact with each other, argument‘;’ recur and resolution
. of the current dis‘pute is insufficient. Since criminal
justice officials have little time or training to deal with
BT the b'é's""is;"af‘ the continuing problems, some diversion programs.
g o » involve refe’rral of the’ disputants to other agencies.
; ) Although ‘noncriminal dispos:}tion is the norm, prosecu-
. i tion occﬁrs under speciél ::i;cﬁmstanées. In crim;s involving
g the tran‘sfﬁer ofkproperkty, [;,cfiminal ju"stice offic:ﬁgfls regard
e, the alleged crime as se;:iously: criminal if apparent fraudulent
; T ) "iynt‘ent“ié “prcsent.‘ In such cés.e's they prefer a crim,inal’
dispositioh{ - In disputes ‘causinc{, physical injury, serious s
S k bi‘n(jury or the use of a c{eadly weal}_:on by the ”aggressor may
. fiead ﬁq a similar characterization and preference for
i prosecution. - ‘
. - MONETARY DISPUTES - " L
.&,Q : : . :
Q ‘ - Complaints alleging the ,,takifi:.g 6f property by deception
‘ A o ~are 'diverted by restitution or performance on a contract by
‘ v the d‘e{\fendant.. In most cases the victim and the defendant o
| 1 b Share'compa-table interes;és which fnove toward informal
. ,isettleme'nt. The victini"svprimary interest is adjustment
@ ‘ i \\} O
a o]
-27=-
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resources.

of his monetary or other losses. The defendant desites

- NG

to avoid prosecution in order to adjust a mlsunderstandlng

‘or, more pragmatlcally, to av01d the uncertalntles and

3 '

‘costs of prosecution.

. S , 1\
Prosecuting officials often desire settlement, but

their position varies according to the -answers toytwoJ
questions: Is this defendant a criminal? Doés_the’cpmplaint
allege an apparent, fraudulent act? Both questions requd:e

a subjective judgment and, although they may be analytlcally
distinct, the distinction is seldom drawn in practlce., Among
the factors considered are the nature of he act . alleged,v
the economic and social status of the defendant, as.well as-'

| )

thne defendant s reputatlon and prior conduvt. For example,
: S b 3 - :
prosecution of a reputable businessman for' a misunderstanding

L]

resulting from inefficient bookkeeping practices is‘unwarranted.

oW

Similarly, conviction of an individual with no prior criminal

record for the act of cashing a small check.on insufficient

funds is undesirable. o e

«In‘making the necessary ﬁudgments¢ presecuting officials
commonly act on superficial information. ‘The available.

1nformat10n consists of the allegatlons of the v1ct1m and,u

]

frequently, a brlef conversatlon w1th the defendant. Exten51ve;("

xnvestlgatlon is seldom possmble due to llmlted prosecutorlal

(7 M . :
7 & ) ‘ o : ‘ O

i
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v
Eyven if prosecution is desired, two factors limit
N “

the~extént to which the prosecutor is able to exercise

‘tﬁis option. The first is the recurring theme of inadequate

resources. With respect to consumer fraud complaints, the

A

‘resource problem is created by a necessity for more extensive

investigative work than is required to establish other

criminal charges. The second constraining influence is

that the victim and the defendant often reach informal

settlement. Although a prosecutor may view an alleged crime

‘as°part of a continuing pattern of fraud, the victim views

the problem in terms of his damages only. Informal settlement
remove§4the victim's willing testimony and makes prosecution

diffiguit or impossible.

E of rest

Worthless Checks

* Knowingly cashing a check on insufficient funds is a
criminal bvffense in most states. The penalties are low, :
and are graduated aCCOrding to the amount of the check.25

Diversion practices are handled by lower criminal

3 courts or assistant prosecutors. The process’ typically

nvolves a complaint, a summons (or warrant for arrest),

" an appearance, and an almost immediate offer and acceptance

itution.zs

. -20-
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A coalescence of all relevant interests directs thé
process towards disposition by‘restitution. Victimé&often
file a complaint primarily to obtain payment. Proéecutdrs
and’judges view the complaints‘moie as nuisances than as
criminal matters. Defendants desire to ayoid proseéuéibn,

a ;endeﬁcy which is enhanced by the ease with which thé
crime can be established; the returned/cﬁ;ck'makes a sﬁfong
prima facie case. » | o o

The fiequency and ease with‘w@ich restitution occurs

gives the criminal justice system'the appearance of a |

collection agency. Regarding this as inappropriate,;courts

_ e mers e o  oem

ox p:osecutoré‘may‘reqﬁire that fhe<c6mplainant make a

written demand for thewggneykprior to filing a COmplaiﬁt._b

If‘noé complied with, this demand furéhef gétablishes criminalfr

fntent. More‘important, theAdemands dispose of‘many‘contxoyersiégf

- without criminal complaints. | - |
Worthless check caéés‘may be prdsecuted to conviction

wheﬁ there are‘indicatiOns that the defendant acted with

criminal (i.e. fraudulént) iﬁtent;’ Among theffactors

consideredﬁare the frequency of'priqr complaints against}k

the defendant and the amount of the check in comparison X

to the defendant'skapparent ability to pay.

S}
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A number of jurlsdlctlons have statutes requlrlng

- - L BRE

dlsmlssal of worthless check charges if restltutlon 1s

offe;gd within a specified period after the complaint is
filed. Statutory diversion is available if the chétk.is
under a specifieé}“small amount.27
On the surface, the statutes apparently do no more
than codify a;read§§ptevalent diversion practiceé. In
the absence df statute, the distingtion between a quasi-~
criminal complaint in which restitution is the preferred
di3position and.a complaint in which prosecution is
justified is a discretionary’decision. The statutes
attempt to place rigid form on this decision. -
A ‘common prosecutorial reaction to suchbstatutes
‘ . . is to evade their provisions in a manner designéd to re-
| _'inject the discretionary element. The practice in one
jurisdiction is illustrative. The implementation of
® . the diversion statute was to be accomplished by the dis-:
S tribution of restitution demand forms to potential and
actual victims. The prosecutor avoided the statute by
" f | ~ . 'faiiing to distribute the forms and by failying Ato informi

~ victims of thestatute‘s'proviéions.28
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Consumer Fraud

Unlike worthless check cases, consumer fraud complaints

are often handled by special prosecutor units whose formal

"policy is to prosecute all compladints. This policy state-

ment conforms to public pressure against conshmer,fraud
and minimizes the use and characterization of the unit as
a collectlon agency. , . m
Regardless of formal policy, restitution is the
customary disposition. As in worthless check cases, vie-
tims of consumer fraud are interested prlmarlly in return
of their propertv and defendants, threatened By prosecu—
tlon, are willing to offer restltutlon. These interests,

couple* w1th an inadequacy of prosecutorlal resources over-

rld/ the lormal pollcy.

The victims of consumer fraud are often 1nd1v1duals
who may be unaware of the crime, or of thelr potentlal

recourse to the criminal justlce process. The initial

policy question is, therefore, whether the prosecutor should

.
encourage victims to present grlevances. ‘In some jurlsdlctlonsr

there is no effort to encourage complalnts. Thls may reflect

"

‘either d1s1nterest or a lack of resources for enforcement

of fraud“statutes. Elsewhere, lack of pub11c1ty enables.

a fraud unit to concﬁntrate lts llmltEd resources on ]_~j
o : E 3
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' invesﬁigation and proéecution°of selected, questionable

. 29
enterprises.

SR

2 T

'was adopted in Cook County. Under an LEAA grant, the

and irrelevant to current practices.

r

Other'offices geﬁeraté complaints through public
speeches and general publicity. An innovative approach
prosecutor establishéd a mobile fraud unit. Thekmobile
ﬁnit was'expécted to stimulate the filing of consumer
cbmplaints by its presence in various communities. How-
ever, response tb the unit was low, perhaps as a result
of an absence of advancexpublicity.Bo
' Many cdnsﬁmer complaints are groﬁndles§ anddare~ »

rcutinely screened by the fraud units. Occasionally, .

‘complainants are referred to civil courts to pursue their

claim. The distinction between a complaint alleging a

'éivil‘law claim and one alleging criminal fraud is

difficult to make. The standard is;subjective, with a

requirement of intent to defraud as the difficult distinction.

Prosecution of all consumer fraud complaints

. having some merit is beyond the resources of most

proSecutors' offices. Unlike other forms of crime,

.

- fraud prosecutions require substantial investigation and

. ‘interpretation.Bl Also, many fraud statutes are outdated

32
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® K Diversion of consumer fraud complaints commonly occurs
in special prosecutors' units. Often the unit encourages

mediation and restitution. In other offices the formal

[ | ~ policy is prosecution, but restitution is the most frequent

| disposition. The practices of the Philadelphia.District
'Attorﬁey's Fraud Unit are instructive. _ ,' " %

Consumermfraud complaints in Philadelphia are handled .n

by a Fraud Unit within the District Attorney's Community

- Rights Division. The Philadelphia Distfict Attorney's', , h i

| Community Rights Division (CRD) was established to provide

an accessible forum for citizéns to present complaints

and obtain information. It receives complaints'concérhing'"” B

a Variety of minor crimes. Minor assaults and consumer

fraud complaints comprise a major portion of the caseload. o

" Possibly due to its connection with CRD and to an

extensive publicity.campagin, the complaints received by‘

the fraud unit are diversifiéd. 6f a éémplé of more £han

400 complaints, the fraudulent acts alleged included .

alleged poor tepair'workyon'automobiles, televisions-and |

homes, alleged misrepresentation of dctual repair costs

in’én~estimate, faiiure_to deliver purchased goodsF?ithip

the‘time interval specified by the sale égreement, obnoxious

bill collection practices and;misrepresentation,df the

-34f
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. qual:.ty of a purchased 1tem.33'

/‘ Complalnts are received by pollce detectlves ass1gned
té the District Attorney's Office. Approximately 100

L2 4pompla1nts are received each month and written statement

A

//of facts is taken. frqmvgi%*pomplalnant, Complaints con-

// SLde;ed frivolous are rejected by the detectives and the
/ 2

. ‘ 7///

coﬁplainants may be advised to obtain a private attorney
M fi : 1f they wish to pursue the matter.
| ‘f An illustrative rejected case involved the purchase
® g/.' of a used automobile. The purchase bricekwas $§700. The
o | ,complainant allegéd that the purchase price was fraudulently‘
ﬁv  high. His evidencs ccnsiéted of the fact that another
‘.‘ kdealershib offered an auto of the same make and year for
$500. |
g s i Rejection of frlvolmus complalnts is only ome-aspect
‘.F | of the discretion exercise by the detectives. Since few
caseé are immediately rejected, it is not the most impor-
:¢ taﬁt_asbe%tl 'An additional discretionary decision is in -
'élv . distinguiéﬁing between cases to be directly referred to
.; an assistant prosecutor- and cases to be initially
. - ix’n{e‘éi:igated.by the detectives.
S | - . Most éomg;aintsmare initially investigated by a
: : ;détectivg.k The typical investigation involves a telephone
;ﬁ. k'a"ccnvéébationfwith thé defendant. Overall, two-thirds of

wehage,



- threat of criminal prosecution. This intervention, itself,

D

the complaints are settle% as a résult'of thesé investigations.
Some complaints involve no more than a misunderstanding
and are readily settled hy the telephone conversation. One
such complaint alleged that a seller had failedrto deliver
$1200 of furniture five weeks aftef the purchase price had
been paid. During a telephone conversationz the owne; of
the store claimed that the sale contract specified delivery
withiﬁ eight weeks,faepending‘pn when delivery was obtained
from the factory. The detective verified that this
provision was in the sale agreement and infofmed the domplainant'
that, if delivery did not occur within three additional weeks,’ ’ Y
the District Attorney's office would examine the complaint
in greater detail.
A more important result of the preliminary investiga-
tion is the éettlement of disputes invdlving morévthan a
;isunderstanding. The inveétigatioh represents an inter-
vention by the prosecutor's office and carries the implicit
is often éufficiént to induce a settlement, ahd most compiaints
do not result in formal charges. - '
Under threat of prosecution restitution is the preferred -
diséSQition'from the view of'bdﬁh the con man and the honest

merchant. The con man will offer restitution to avoid‘the

cost of prosecution, the collateral effects of prosecution on

his continuing activities and the possibility of conviction.




The honest merchant will readily do the same in order to
protect his business reputation. In either event, the

complainant often accepts restitution because this was his
. ¥

R
v

(é;}ecfzve in iﬁitiating the complaint. ‘;\:\X
An ekample of such a° settlement involved the pur?hase
of an $8,000 diamond ring. After several-days theiiing
regquired repairs. 'The repairs were made by thé merchant, = .=
who originally sold the ring. When returﬂed to thé purchaser,
he noticed that the ring did not resemble the original one.
The purchaser had the ring appraised.and it was of substantially
lesser value than the initially purchased ring. Investigation
of .the resultant complaint revealed that a-differenturingu-~w-wﬁ-fm~"--
vhad been returned after the repairs. The merchant claimed
_ that thisztesulted from an inefficient record-keeping system
and when the merchant and buyer agreed to a $4,000 reimbursement,
the complaint was dropped. V
It is unclear whether these settlements are incidental
or direct effects of the investigatoré' activities. Whilg
the unit's prior policies favored restitution, the current
formal boliQy favors prosecution. However, daily practices:

remained largely unaffected with respeét to both their

content and the results achieved.

..37.. I
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" previously filed against the defendant. Prosecution

N

™

Congistent with the formal policy, an pffer,to make
re%rfiﬁéion does not automatically terminate prosecution.
Reggitution does, however,.Weaken the prosecutiog case by
remgving the testimony of the victim. Prosecution may be

continued only if other sufficient evidence and, in fact

L o
few are prosecuted. ’

4

Occasionally, failure to make restitution is the rea

that formal prosecution occurs. For example, one series

complaints involwid several consumers who had purchased

son

of

tombstones from a local memorial company.  The purchase prices

ranged from $150 to $600. The complaints ‘alleged that after

periods of from one to three years following payment of t

he

kpurchase price} the company had not placed the moﬁuments.-

The company refused to refund the money to the purchasers

following an investigation, warrants charging fraudulent

and, |

;conversation were obtained and the defendant was.prosecuted.

Complaints not settled and involving criminal charac

teristics are referred to the prosecutor's staff after th

-—

e

preliminary investigation. In determining criminality tﬁeﬂ“

investigators rely heavily on the number of complaints

seldom takes place unless a sufficient number of complaints

are on file against the merchant, but exceptions occur

vhere the fraud is blatant. A rough standard is ten prior

complaints.: e

[
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The prior complaint standard serves several functions.
b

The prosecutor‘s office is capable of prosecuting only a

limited number of fraud cases and in-depth investigation of

all complaints would be impossible. The standard limits

the need for extensive investigation prior £0'the decision
to prosecute and serves to focus unit resources on serious,
repetitive conduct. From the standpoint of potential defen-

dants, the prior complaint standard protects against prosecu-

.

‘tion for a single, inadvertent act.

However, in Philadelphia the standard rejects prosecution .
where prior complaints have been made against a merchant but
are unavailable to the prosecutor'smunit. There is little {1
communication between the District Attorney's .0ffice and
;rivate consumer groups. While the fraud unit emphasizes
prosecution, the consumer grbups‘Emphasize settlement and

\

refer to the prosecutor's office only the complaints they .
cannot settle. As a result many complaints filed with these
private groups never come to the pfpsecutor's attention and

cannot be used in applying the prio# coft}plaint'standard.34

El . ~39-
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After initial invesﬁigation, an undetermined number

of complainants are referred to civil courts. Other cases

r

" not rejected or settled are referred to the prosecutor's

office for advice or review. If the prosecutor determines

’

that the complaint alleges a.criminal act an additional,

5

)

detailed investigation occurs.

After investigation by the prosecutor's cffice
restitution may be offered by\phe defendant. However, once
charges are filed in .court, the complginant is detexrred from
dropping charges by a fine of $100. This. fine ensures that
the case will no€§be dropped after the prosecutor's Qfﬁice
has expended timec and effort in preparing a criminali case.’

The prosecutor's 6ffice seeks severe sentences in the o
cases it prosecutes, but Philadelphia judges take a contra- |
é}ctory position. They believe that the consumer is.best o
" served and the buéinessman best protected if restitution is
emphasizeé, As a result, convicted dqfendaéts usually

receive probation condi%ioned on restitution. The length
of the probation is con&ingent on the amount of restitution
and the rate at which it can be paid. Incarceration is seldom

imposed.
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LA - DISPUTES INVOLVING ASSAULTS

S :

e ‘ Husband~-wife and neighbor disputes resulting in

3"- ,criminal comp1aints frequently involve physical 3
: ;‘violénce. Despite the physical violence, such acts'are

f | not considered sericusly qriminal unless they involve

& R ‘deadly wé%pons or serious injury. Instead.they are ]
‘ff‘- . regarded as the product of built-up, 1pter-personal

~ten51on and are commonly screened or deerued.

1

. ) ’ ' : ’“",\1 * \\ f
a ' As in property dispute cases, noncrlmlnal dlSpOSl-

tion of disputes involving assault is often favored by
the diepﬁtants. The passage of tlme mzy producc forgive-

° i ness‘or; at leaet; a lessening of enimosity. In intra-family

L)

3
T
ERE

assaults, the victim is often primarily interested in
f“immediate prétection and later, desiring to preserve

the family relationship, withdraws the complaint.
Recurring incidents of.violence typify these

“disputes. Personality or environmental tensions between

B . b%he parties are not transient and calming the current

n 5 conf11ct does not alter the pre-ex1st1ng condltlons. A

,6’ l' : current trend of- dlverclon is to refer dlsputants to

" . agencies who can structure a longer-lastlng resolution.

’*‘e 5 - Yooy & /
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@ o Intra-family Disputes

Complaints concerning intra-family assaults are
o . among the most frequent calls for service received by
. metropolitan police departments.35 Most complaihts

do not result in an arrest'and~relative1y few reach the AR

° brosecutor or the criminal cour%s, Those cases that
Cl | . do are routinely disposed of by dismissals, lenienﬁ | »
| sentences orkﬁiversiqn. .
7l . :
o The ratibnaleJunderlying enforcement practices
g is that prosecution and conviction will furtherkdisrupt» :
'f>  . the marital relationship. An equally important'consiﬂeﬁ:
,&\  § ation is the high volume of éomplaints‘in this area. y
B ~Cases are screened or diverted fromlthe‘process because t? *
5 % not all nor even moét can be prdsecuted with current : | —
* . resources. . : . S o
. | Informdl diversion ;nﬁblves‘reso;Ption of-the
e "‘ f,iﬁmediate;conflict and a limiféd a;témpt to produce é' : |
,‘ ~lasting effect on the,partic{ipants. : Disrﬁissals conditioned’

* on good behavior are common. Informal hearings befdre ’,"«7 5“7
fﬂ ? C aésistahg prqseéutors allow the spoé§$s'to discuss thei?» , |
.‘L v vgrievaqpes and en¢ourage5thémvtbkseek counSéling; In
f  ’ fsome jurisdictions Spégial coﬁr£é have been’estgbiisheda ¢
ST v‘ | fkwith,counSéiiﬁg*and reférral capacities. £

'mm%fwﬁﬁé'ﬂﬁvs»»vrsv~4ﬁv@»ﬂnrw@Gﬂth;w ww;;ﬁ?aﬁfwayf‘vﬁf'
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The currently dominant diversion theme is the use

of police family crisis units. Special.training provides,

selected units of police officers with additioénal

'skills in settling violent disputes on the scene. The

crisis unit officers also receive information concerning
available referral resources and this training enables

the officers to refer more families to local counseling
Xy -
agencies. However, information concerning the original

New York crisis unit suggests that such referrals are -~ -~

infrequently complied with. Referral agencies are

: ove:crowded and focus on clientele from different -

economic levels than those encountered bv the police.

Disputants often do not following through on the suggested
referral. | | '

Traditional Practices

Victims of intra-family assaults, most often wives,
are concerned with ending the current fight, but are
teluctén§ to pursue prosecution. In two cities examined

in dépth,ﬁ;efusals to arrest and outé:ight dismissal

"~o£kcharges after arrest were more frequent than diversion.
l”Estimates were that less than one-fourth of the incidents .

. to whichythe*police responded resulted in arrest and in

~43-
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one city, the wife withdrew charges in 30% of the family
36

I

assault cases in which an arrest occurred.

Intra-family assaults arise in a basically dis-

rupted family relationship and recur frequently. Tbisﬁnbhw

is recognized by the officials in the system. eOne P - -; l jﬂf

0
officer expressed both a factor which prevents routine

prosecution, and the frustration which results from = = ‘v*‘!tEt

T

rf/ -

repetition: “They'll probably be back at it tomorrow,

but you can't arrest them all.“37'
Hearings and Special Courts ' - R ToEnm T NI TTETT ”’"7;
Informal'hearings before-prOSecuto:s are commoh. - B

Involvement in the basic family problem varies, but the

hearings typically. consist of little more thanfa discus-

sion“éf;the*impliéatieﬁs of prosecution. They are
termlnated by a reprlmand or a threat of prosecutlon o
should the incident befrepeated. |

On occasion, the office will exercise S e
~ great care in judging the case and ‘
.= = will guide the parties to a settlement
- of their dispute. Usually, however, E
lack of time in which to consider the
case, lack of knowledge of existing, , S G
‘community services, and-lack of ex- - s
- pertisé in-dealing’ with complex inter- DRI
- personal problems all comblne to prevent
effectlve actlon.38 :

'f;44+  ;t
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éimilar factors limit the judiciéi‘rESanse. Many
‘;qggefjuriSdictions handle domestic matters ig special
courts., Because the courts often lack recourse to
effeétive counseling programs, only the thréat of criminal
sanctions is availéble to influence the defen&ant's’
future behavior. '

>i Over half of the cases in the Chicago Domestic
Reléti§ns Court involve intra-family assaults. In those
. cases in which the complainant does not withdraw charges,
thé~cou£tycommonly imposes a peace bond .which

stipulates that. the husbahd maintain gdod behavior

during a specified pericd.:wThé peace bond is extra-

=

legal, and is not recorded in court records;i Apparently,

“however, it does have at least a temporary effect on - .

.. some defendants.

 Asked what he [the defendant] thought
a peace bond was, he said that he had
never "been on one" before, but he
-assumed that if he bothered his wife
again and was brought back to court
-he'd have to come up with the $1,000
or go to jail.39

. Peace bonds are illustrative of a variety of informal
devices used by many courts. Frequently, dismissal of
- the charges occurs, but explicit or implicit conditions

are placed on future behavior. Most often the dismissal is con-

‘ ditierd'on a period with no further complaints. Ocdasionally,'

-45-"
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’;‘; ‘ defendants are referred without conviction to the proba-
| tion departmeht or to the social\servide depaﬁtmeht.of
the court. Howeve}, lack of resources often means'that such
. referrals are literally no more than an outright dismissal
without supervisiqn. - ' | e L, N
In some jurisdictions family courts have beenb
established with counseling.resources enabiing them to
. . provide a more effective response to the@underlying
~ ‘family problem. These programs emﬁhasize counseliﬁg
by probation officers prior to coutt appearances; The
counseligé procedures act as both a screening mechanism

and a diversion procedure. Acceptancekcf coansellr

Q-

brings a continuance or termination of theicomplaint;} |
In the New York Family Court, 80% of the complaints'
-~ %fafe self-referred aﬁd do not derive from an arrest-:‘Many
| of the complaints proceed past the probatlon screen, |
‘but are dismissed due to a change of attltude on ther
part of the wife. For cases not dlsmlssed, the'most =

frequent dis os1tlon is a "protectlve order."40
q P 3

‘This
dlSpOSltlon is similar to the peace bond imposed in |
Chlcago.

These courts represent a step forward from the

salmost total lack of famlly counsellng serv1ces avallable

through the criminal justice process. 'However, the lack

c,
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of resources which afflicts the criminal process generally

is also operative in these courts.

The most interesting impact of such courts may be
on the:discretion éxercised by patrolmen. Data from
two New York.police precincts suggests that referrals
to family court without an arrest are frequent: the existance

of a family'court apparently providing patrolmen with at

least one readily identifiable referral resource.

Crisis Units

Intra-family assault complaints”reqﬁire immediate = 7
intervention by the police and most complalnts are

screened by individual patrolmen. The most lmportant *

e R

= element of the system response to 1ntra-fam11y assaults

is, therefore, the nature of the police reactlon.

The police response is shaped by two factors. The
first is the frequency with which these complainés are
received. The high frequency,sﬁggests the need for, and .
kprpmotés the fact‘of, extensive scréening on the part
ofnrésponding officers. The second shaping influence

is a lack of expertise in dealing with family problems

i'andia‘lack of knowiedge of and contact with available

-47-
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neighborhood resources for family counseling. A result .

¥

. . of this second factor is that much fid:;? the police responSe :
o is devoted solely to settllng the J.mmedlate dJ.spute and -

/
little or no attention is pald toc the underlv:mq famllv

B
\//

o

problem. ‘
. o o : . The Fémily Crisis Intervention Unit (FCIU) in New
York City is the most frequently discussekd response to
intra-family violence. ‘The FCIU experiment was conducted

® in a single precinct in New York, City. A squad of 18
- : . . 41
officers was specially selected for the experiment.

~

These officers received intensive training in methods

® A of dealing wiih crisis situations and also recelved :Lnfor-

mat:.on concerning ava:Llable counse'l.lng resources in the '

precinct. : . . , e

. . A FCIU functioned for approximately 22 month‘s.‘ K
| Extensive data ;}as collected from both the experimental
._precihct and a selected compariébn ‘pxrecirict. Neverthe-
* ,  less, it is difficult to assess the effectivene‘s_s': of
the experimental unit.
5 Comparlsons between the FCIU and the comparlson

® ' ' prec1nct are of questlonab_le’valld;ty. In addlt;on to

- possible random variations, 'changes in administrative,

-48-
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1 record keeping and reporting practices make it difficult
to identify real changes in performance.  For example,

“while the‘comparison precinct was selected because of

abparent,similarities to the FCIU precinct, during the
"22—month'peribd,'it recorded one-third the number of
intra-family assaulits recorded in the FCIU precinct’
Further, thirty percent of all FCIU interventions were
repeat responses to given families, while the recorded
repetition rate in the comparison precinct. Since the
FCIU was not less effective thaﬁ traditional practices,
theSe.rates appafently reflect a greater tendency to
record events,as‘they occurred.?? |
S | 'k The data suggest that, as a result of the'FCIU"';
“Fraining, the office;s were better able to refer families
éo counseling progréﬁs. Arrests in both the comparison
k and the FCIU precinct were low (2.5% in the FCIU precinct).
-The significant impact occurred with respect to situations

in which no arrest was made. Seventy-five percent of

all families visited by FCIU were referred tovsomehagenéy and

”';~7 , only 35 percent of these were referred to family court. On

the other hand, there was only a 55 percent referral rate

It
I

i&"ihé_compg;ison prggiﬂct,and 89 percent of the comparison

precinct's referrals were to family court.

~49~

L

syl . g s r, - dote . - Sl e wevar e w ke e s e me s aebmmit 1 ek g h by e e vt




Phe pfoject report suggests that only 20 percent
of all referral families from the FCIU érecinct applied
' for assistance at’a recommended agency. .It further notes
that applications for aesistéeee were most frequent whep
concrete services Qere expecteé of an agency (e.g.,
referrals to hospitals-éso,percent; to welfare ageneies—-
67 percent; whereas only 26 percent to the psychological
center and only 1l percent to family;coUrt.43 Again, how-
ever, the data is unreliable. The reference is to 20
percent of the families about whom information was
received from referral agencies. Data about referrals
wexre collected by means of a follow-up form, but no informa-
‘ i tion was received ccncerning over 50 percent of all referred
families.‘ Personal follow-ups with families visited by |
FCIU were precluded by police departmental policy.
‘;"_,w : Theﬁuse of referrals by FCIU was concentrated iq
the early stagee of the project. It was, in part, a
- result of unrealistic expectations of the potential
® | performance of the other agenciee_ In tﬁe latter stagee
of the experiment, FCIU members grew disenchanted with
the referral agencies and the referral rate declined.

b

® .-+ . " [Tihe realities [are that] the agencies
: . are geared to serve the middle class who
. will travel to the office, go through an
: application process, accept and keep
appointments, sometimes after long waiting
; . R perlods « « o With minor exceptions, the :
* . agencies could not [would not?]} adapt their.
I : policies and practices to ther demands made
B ~_on them by FCIU.44 ~

']
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® ’ The FCIU was allowed to terminate after the grant
E -expired. Financial and resource éllocatiéﬁ éonsidera~
'tions were central to its demise. The oni& continuiﬁg,
® . iihimplementatioﬁ of the program is the addition of instruction
| .;; on crisis intervention techniques in the general training
5 of police recruits. The project report predicted this
¢ ) i Eeactiqn:

-

R . If past experience is any guide, there

ot ' : will be a tendency to legitimatize family

' ' crisis intervention as a police function by
v curriculum insertions in present “raining
-.  R programs . . . . and by developing, a "how-
: - to" instructional manual. Such an approach
while both predictable and understandable,
represents a rejection of the basic contri-
bution of the present demonstration and
implies the illusion of change whére no
change in fact occurs.4

® .
Nevertheless FCIU has had a major influence upon v
+ the activities of police départments throcughout the
United States. . Many departments have adopted similar
programs, usually reducing the intensive training
aspects. to save costs. 48 : ~ : .
The Oakland police départment instituted a family
- crisis intervention program (FCIP) which was inspired
by -the New York project. This progrém was also a reaction
to the heavy burden that domestic disputes placed on the
time of the average patrolman. During one six-month

period Oakland officers responded to more than sixteen




thousand‘

bof more than eight thousand man hours.

N

\¥émily disturbance calls resulting in an expenditure.

There were two field teams in the experimental phase

of the>0akland'ppogram. Each was assigned to one of the

areas in the city from which a large percentage of domestic

dispute cases originates and patroled the areas during the .

o

time intervals of higheét incidence of family compléints.

Officers on the Oakland experimental unit did not

receive extensive training in crisis intervention technigques.

Instead they merely attended a one-day seminar with repre-

sentatives of local social service agencies.

The prior

police experience of the unit's officers was relied on

to calm the immediate dispute. This reduced costs and i

'.was consistent with the prbgram‘s emphasis.

i The emphasis of the program in Oakland is
Appointments at rgferral agencies were made by
coordinator; After making the appointment the

informed the disputants of its time and place.

referral.

{

the staff

coordinator

Thevpersoqé

involved usually spoke to an agency social worker within

one or two weeks. Police involvement in the appointment

process was designed to motivate disputants to keep the

¥

’ppointments and preliminary assessmént of project results

does suggest a slight improvement over FCIU ¢omp1etion rates.

—y

I
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Unlike the New York experiment, the Oakland program
was extended beyond the experimental phase and expanded. |
From the standpoint of giving patrolmen special skills in
dealing'with crises, the Oakland prbgram is a definite
stép gack from the FCIU approach. However, in the
area of successful referrals, the Oakland approach is at
least as effective as the‘FCIU program and by carrying the
réferrals to the point of an actual appointment, iﬁ may

be more efféctive.

Neighbor and Community Disputes

The relationship between neighbors is more superficial

than that between members of the same family. As a result

- these disputes arg both easier and more difficult to

settle. The parties are already separated, albeit by a

small distance, and contact on a daily basis can be

avoided. On the other hand, since the close emotional

ties found within families zre absent, the complainant is

less likely to forgive the defendant.

- -53-
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In the absence of serious physical injury, criminal <

u ] .
justice officials regard neighbor disputes as nuisances

W
,and noncriminal matters. The actions of the parties

may be viewed as the product of misunderstanding or of
reasonable dispute over rights. Frequently, charges flow
from the complainant's desirs: to harrass the defendant.

Counseling programs for disputing'neighbors'are

‘inappropriate and ineffectual. Counseling implies a

- close relationship on which to build a settlement and

this relationship is absent in most neighbor quarrels.
For disputes between neighbors, the dispositions emphasize

avoidance, placing minimal restraints on the defendant and,

more recently, professional arbitration: -

Traditional Pracdtices .

o

As in the ' family assault, police do respond to

many calls for assistance and end the immediate dispute

~without an arrest. However, the underlying aninosity

<

continues and complainants in such cases frequently resort,
to private complaints against the other party. |
The most common charges arising from neighboxr dis?uﬁesu
are simple asSault,‘disorderly conduct, Hérrassment,gi
defamation and criminal trespass or damage to property.

A1l of these are handled within the lower criminal'court




0
| ” “ g ’ b‘ = .
; = st;rqct‘ure. Av_'common- disggsiti‘.‘on’al deyiqe is f:he“peace
T e T cbcm?. or gimilax ﬁ‘cond;;jf{:ional""‘a’ism‘issal ..4'7 Screening
- is Ei"equently ac’;{é:onqolished by delaj?;ing court proceedings
Py 0 o unt:.l the complalnant relents. | |
o ; C; Court dlspositlons often fa:Ll to structure a
| reasonable settlempnt ang, faced with extremely large
. - 8 Q,c‘:aseloads,ﬁthe courts have. insufficient tz.me and often
; lack incly:ina_twi‘on to permit the complainant Eb‘fully o
a Qdf\sc‘usé hig pro’blerri. Both‘parties may leave the court-
. ‘ t-rocm l:ggéring*;-fthe same or perhaf:s gi:éétex' animosity
‘) ktoward the oppos:Lng party and further d:Lsputes and
complalnts are a predlctable result.
o " | Although mostly minor acts, neighbor disputes do
) have a poi'entn_al for serious violence. When the dlspute
:,{ﬁ O " involves the use of weapons or serious injury to the victim,
0 the tendency 1s to 1mpose a conviction and a texm of proba—‘
N tion. Incarceration is 1nfrequent, except where/ the.
injury to the victim is great. _
T Dispute settleilnt centers
. . Although :ﬁhey account for: a substantial portion of
2 ‘thef\'lower’_court caseload, disputes between neighbors are of
“ lqw“'visibibl‘,ity to tobse;cvers of the criminal justice system
. | -55-_
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and have not.attfactgd.mﬁchsattention~in terms of

5

structured diversion programs. VTheﬁoggi§§;ies of programs

v
vG

di&ected at such disputes and other minor complaints R

involving members of~the.same community was»ini@iatedfby
the American Arbitration Association; The concept isk
labeled the Community Dispute,Settlemént Centér and. is
currently:employed‘in three cities’with programs planned,

in at least two additional jurisdictions. o

The function of the thiadelphia Community DiépﬁteL
Center is illustrati@e of the approach. ,The.Pﬁiladelphig e
" Center is staffed by an administrative staff of five /
'gngOné and draws on the services of approximately 45

professional arbitrators.?®

The program was begun unde?
a grant from the Ford Fé%ndationvand has fecenplyifeceived‘
funds from LEAA. | | | |

In Philadelphia most neighbor dispute‘complaints
are taken initially to the District Attorneys Community”
Rights Division. Unlike fraud complaints, £heICRﬁ séreens, 
erw of these private complaints. The'reméiﬁder 96 to -
thé Municipal Court.

The acknowledgéd purpdSe of the Municipal Court is
to. screen and'divert érivate complaiﬁt cases»ffom the
;criminal court system. kIt aCCompliSheS'this resﬁit "“'of
in 86% of the cases thqt’it receives. The most frequeﬁt:

P
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® ] dJ.Spos:Lt:Lons are cond:.tlonal dlsmlssals and outrlght

o hv dlscharges, but more than 10% of the cases are referred
; to arbitration. . 7 | : ’
. el " When the Dispute Center was initiated, plans

called for referral of cases directly from the CRD..
Inltlal estlmates were that 40-60 ,cases per month would
be recelved from thlS source, but referrals averaged
less than lO'per month. CRD referrals were infrequent

~because only one party was present at the unit's office

gpr the filing of the complaint and submission to

49

arbitration requires consent of both partie@. The

- CRD offlcers had neither the time nor JnﬁPPthG to seek

out the other party to obtaln consent for arbltratlon.

;hh. ‘or : Under current practices virtually all referrals N
fhr; ’ " to arbitration come from the Municipal Court. The court
f,i\. ' is presided over by a trial commissioner. The arbitra-

 tion program maintains a liaison staff in the courtroom.
E*'f | The initial referral decision is made solely by :
. - the Trial Commissioner. Although thq;Commissioner,
e pressed for time to handle her large caseload, may
iht;' _ askfhrief questions of the parties, the referral decision
;.‘1 is tyéicaliy premised on the facts aileged in the written
:,fr | complaintvf If she views'the complaint as appropriate

v
g

- -57-
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~describing the procedure to the dlsputants and there— i

such circumstances the disputants may bevtaken airectly . e

efor reluctant dlsputants is to flle a letter of appeal

.Judge who may then order the case removed~from:arbitration}i,‘1“

L ke d TN wr : [ e s oty T B Dl i e T b g S
- L ¥ B e S ' . : - o b o x

for arbitration, she will order arbltratlon w1thout

fore, without obtaining their consent.
The parties ordered into arbitration are taken to
an office adjacent to the court where the liaison

s

staff describes the nature of the program and obtains

encountered in obtaining consent is’that the parties
often do not understand what arbitration involves. The
liaison staff explains to the defendants that arbitra-

tion will permit them to avoid prosecution, complainants

are informed that arbitration‘gives,them_ankopportnnity,.MA'Q,,I;a-Qf

to fully explain their grievances and, if appropriate,
to obtain awards for the damages sustained. |
In a small number of cases, either or both,parties

object to participating in the arbitration program. Under

back to court to explain their objections. The Cormis— t Ly

7

sioner, however, is‘reluctant to permit cases to be taken
out of arbitration and few are. A eecond pdssibility

]

with the Pres;dlng Judge of the Mun1c1pal Court.'vThls

- letter results in a review of the‘case by the‘Presiaing” '

R : - . i .
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 their written consent to arbitration. A major problem T

e
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: *“\ .
'However, few Letters are acfu \&g filed, and fewer

wlthdraWals are permltted.

There are a variety of reasons for reluctance to

participate in arbitration. 1In some cases the arbitra-

rtion,reﬁerrallis viewed as another delay in»the7pr09eedings

and both parties wish to dispose of the case at this .

‘court appearance. "The complainant expresses a desire

to tell his side of the dispute immediately while the

, defendanttgesires to avoid the bother of further, formal .

appearances. However, since the Municipal Court can

only dispose of cases by agreement or dismissal, unless.

‘the complainant is ready to drop the complaint, a second

appearance is necessary in any event. Another point

rpf diffieulty‘arises in cases in which one or both
., parties are represented by attorneys and the attorneys
object to informal"disposition.‘ These are more serious

,cases and often 1nvolve civil sults agalnst the partleo

in addltlon to the criminal charges. ’ o

The pattern of referrals to arbitration indicates

~an 1ncrea31ng use of the program by the Municipal Court.

In}tlally referrals averaged 40 cases per month,,but the

~ current average is over 70 cases per month. This

¢; expanded use reflects growing certainty as to when .

-y
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established by the program personpel who regard arbitra-“ : '“,

v . ‘
- arbitration is potentially effective and increasing

judicial confidencevin the program.

Currently the Trial Commissioner refers‘most
commuhity disputeAcases to the arbitration program.
An important, but not always foliowed, criterion for
referral is that the parties have a continuing relation—p
ship, if only due to geographic proximity;r The bulk of
the’cases referred involve asSaulfs. |

The referral process proceeds with a number of

0

. exclusions. These describe the role of the'program

as viewed by the Trial Commissioner and the program ' H. Yo
persohnel. mFew consumer fraud complaints are referred

since most are settled within the Fraud Unit of the

- District Attorney's office. | : R S

The arbitration program is not used in complaints

arising from domestic quarrels. This limitation was

tion as. 1neffe§%1ve in such complalnts because it does .
not ‘reach the underlylng personal problems. ‘Although

thlS exclusion is generally complied w1th by the Trial

~Comm1551oner, she expressed Tno strong v1ewp01nt that

arbltratlon 1s 1nappropr1ate and occasxonally does refer

domestlc‘dlsputes to‘arbltratlon.v
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Both the court and the program personnel regard

arbitration as inappropriate in cases in which serious

physical injury has occurred or where a weapon is used.

" 8uch cases are characterized as true criminal acts, and

4

are sent forward to the criminal courts.
An additional exclusion is also based upon the
apparent criminality of the conduct alleged in the complaint.

Illustrative of this exclusion, which focuses on the prior

~record of the defendant, is one case observed during our

visit to'Philadelphia. The complaint alleged that a

woman's son had beaten her. 1Injuries were not serious and

preliminary questioning revealed that the assaulic arose

from arguments concerning the son's employment. Initially

the case was referred to arbitration, but the referral

" was withdrawn when the Commissioner learned that the

defendant had a prior criminal record involving several

_drug violations. The case was set for trial.

Although all of these exclusions are commonly
followed by the Commissioner,ﬂoccasionally cases beyond
4he informal guidélines are referrsed to arbitration. This

occurs when the Commissioner has been forced to base

N .
referral on incomplete facts about the case, or when she

-61=
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,belieges that,bdespite the seriousness ofvthe alleged
offense, arbitration is a preferrable d1599§}§i°9;:£;9v
~such cases, the program may return the case to‘court,
but more often, proceeds with arbitration and disposes -
of the cése.
Cases referred to arbitration are continued on'
Fhé court's calendar for a period, sufficient to arrange
for and hold an arbitration hearing. Within two td
three weeks following referral, the parties are notifiéd
by mail of a date for’the Hearing. Continuances of
scheduled hearing dates are not unéommou, but are deterred
by the impositién of a fee for the delay. Since the
"hearigg officer's, fee and the administrative expehse-ofz
the program\are paid’by the grant, no other chargesware
imposed on the partieg for the arbitration hearing.’
Approximately 20% of all cases‘referred:to

>0 This dr0p—off occurs

arbitration never hold a hearing.
when éompiaints are withdrawn or the defendant fails to
éppear for the scheduled heéring. The withdrawnkCOmplaints
'ocqur as the aﬁimbéity of the complainant lessens and,
occasionally, as a result of a prior settlementvbetween
:thé’parties, No further actién is ﬁakeﬁ in‘suéh cases.

However, when the defendané_repeatedly fails tdiappear,
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[ e o Ve e i o AT e e oG b it



B e

RS

v ‘ )
‘the case is returned to the Municipal Court's criminal

gocket.

The arbitration hearings are both informal adjudica-

tions of fact and occasions for the parties to air

grievances perhaps reaching a consent agreement. The
length of the hearing varies--some last for over two

hours. The cost per case, including the administrative

v‘expengés of the program, is roughly $100.

As noted previoﬁsly, most of the complaints allege

- assault and battery incidents. For most, the arbitration

hearing uncovers a prior pattern of growing animosity
between the parties.

Charge was assult and battery. Complainant
(C) lived across the street from defendant
(D). ' C and witnesses describe D and his
friends as nuisances. D repairs auto on
street, leaves it parked in front of other's
homes for as long as two weeks. D's friends
disrupt neighborhood by racing the engines
of their noisy cars. C alleges that he was
twice almost hit by rocket fired by D. Con-
fronted D on street and fight ensued. D
claims rocket incident was accidental. No .
physical injuries claimed by C.

-

The {hards in such cases appear, on their face, to
be trivial. In the cited incident, ﬁhe defendant was
ordered to stay away frohythe complainant and to confine

his auto repairs to his garage during specified time
-;: ) N
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;\\\ periods. Howevér, the trivial awards apparently have

ooy

t
some impact on many of the parties. Few tvases are

°

returned to court because the elements of theuaward‘haveq
been violated. Equally important the complainant is
mollified by having had the opportunity to coﬁplain ﬁgﬁmally
and having received some redress of his grievance. .

The award given in the case noted,ébOve might be
déScribed as strﬁctural. The hearing identified an
‘underlying problem and set up rules which, if followed,
would minimize the friction. This is the result in many
cases. Often thn award is reached by agreement of the
parties. In other cases, prior to the hearing, the irritatihg
contact has already ended becaﬁseyoné pafﬁyAhés'leféqfhe'"

. neighborhood, or no longer has contact with the other. =
| Aléhough the bulk of the arbitration caseload is
P%similar to ﬁhe case described above, the program does

receive cases in which a monetary award is necessary.

The awards are limited to damages incurred. . : o

Complaint alleged assault and battery. The
~incident involved’ a bar room fight.

Complainant received severe dental damage.
Defendant alleged that he had not struck
complainant, but that the damage was” caused

by others involved in the fight. After an
‘adjudication of fact, award was $250 for-
dental bills and an orxder that the defen-

dant avoid future contact with the complainant.

. . ey
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In such cases, a principle benefit of the arbitration
program is that, unlike the criminal courts, it can
award damages to the injured party. The awards are
énforceable in court. Further, the award is made
after a full hearing of fact, an occurrence which is
infreéuent in many small claims courts.
Unlike other diversion processes, the guilt of
the defendant continues to be an issue during
S arbitration. The arbitration hearing is an impartial
factual inquiry and occasionally, the claim is found
to be without merit and the defendant is exonerated.
S ) ' Compléinant alleged that respondent had
. taken over two hundred dollars in bar receipts
and rental deposits while employed at complainant's
tavern. Respondent claimed no knowledge of the
missing tavern proceeds and claimed that he had
) - returned the rental deposit to the tenant when
E he discovered that a portion of the deposit was
: counterfeit. Complainant was an absentee owner
of the tavern, and his only evidence about the
alleged crime was hearsay with neither supporting
witnesses nor documentation. The hearing officer
informed the complainant that an award could not
be made in his favor unless additional evidence ]
was presented. The hearing was concluded when
the complainant abruptly left the room.
During the interval between the filing of the
complain; and the arbitration hea;ing, animosities
frequently subside. The disputants agree that the

-incident has grown out of proportion and that no

S
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v
coercive award is needed. In such cases consent

awards are drafted after the hearing. Occasionally,
the hearing produces this recognition. Several
arbitrators commented that the hearings may have a
cathartic effect for the disputénts, resulting in
withdrawal of the complaint. However, since many of
éhe hearings deal solely with factual issues and the
arbitration staff is untrained in psyclology and
related skills, it is unlikely that this result is
common. >t ' ' |

On completion of the hearing, the award is trans-

mitted to court and the case is conditionally dismissed

[N

pending compliance with the award for a stated period--often
as long as two years. A violation permits the reopéning *
* of the original charges. Alth%qgh fewer than ten percent

of the cases involve later, réported violations, the

lack of formal supervision of the awards leaves unanswered

the question of their long term effect on the parties.

Summary

" The most important characteristic of the crimes
-discussed in this chapter is that both the victim and

the defendant are commonly interested in a noncriminal

B
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disposition. Criminal justice officials who regard these
o

‘offenses as not seriously criminal and who are hampered

by a lack of time and resources, build upon these mutual
interests to achieve efficient, noncriminal dispositions.
The diversion dispositions vary in the depth 6f‘their
response to the underiying problems. In property disputes,
restitution and related remedies are a complete response
to the problem bétﬁeen the two parties, but the resolution
of isdiated dispuﬁes does not deter the recurrence of |
similar disputes where one of the partiszs has changed.
In family assauits, the on-going relationship is a complex

problem which is only superficially affected by the diversion

‘methods currently in use. The efficacy of peace bonds and similar

devices used for neighbor quarrels-is unclear. The effect of

arbitration awards on long term relationship is also uncertain.

L]
o

)

The practice of diversion in these areas is distinguished

by the central role of the victim. Victims can and often

P

[

‘fic shape informal settlements which terminate prosésution
. ]

s
™

despite the policies of prosecuting officials. In/@he next
two chépters éﬁe victim's role recedes to the backgrouE§
dfidiversion practice. Although the victim can influghce
prosecutorial views of the desirability of diversion in
these other areas, his influence on diversion decisions is

‘indirect.
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CHAPTER THREE: INTERFACE BETWEEN CRIMINAL JUSTICE
AND PUBLIC "HEALTH SYSTEMS

INTRODUCTION

Diversion of alcoholics, mentally disturbed
persons and drug addicts or ufers is frequent. Diver- v
sion of such defendants serves to place the.individual

into a treatment or counseling program.  The transference
TN

of the defendant from criminal justice to a treatment

program may occur under formal commitment prccedures .
or through informal referrals in which prosecution is

\
deferred pending successful completion of the treatﬁgnt

* program.

Diversion is common when the offense is miner and

there is a close relationship between the crime and the

e
&

L. . 3 . . Hy
illness. For example, chronic drunkenness is symptomatic

s
o .

of alcoholism and persons charged with public drunkenneéS"
aréroften‘diverted. on the other hand, when the act‘is
more removed from the illness or is otherwise regarded

as serious, diversion is less likely. Addicts who sell




. ‘ q
& o ) o . : ;\
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e J drugs or commit robbery to obtain money to support
&t Y s .

their habit are seldom diverted. While they may receive

r

‘ S s treatment, it is likely 'to occur after conviction.
e Jg ’ Generallyy when diversion occurs for more serious’offenses,
:5 1t 1nvolves commltment. Treatment is obtained, butfthe
{ defendant is not left in the community. }
o Diversion is also limited by the extent to which o
o ) the‘eriminal justice officials perceive the presence of
. | - . an underlylng :Lllness and by the practical avallablllty
. ~of referral resources. Lacklng ‘diagnostic assrstance, .
perception is largely dependent on personal experience
‘ i ;.- _,‘with’ and awareness of the eymptoms of mental disorder‘s‘*, '(\
s o | "aléoholism’or addictions Practical availability of ‘w
| "reeonrces, on the other hand, is shaped by the willing-
!‘ﬁ,g‘A ) ; ness of officials to institute referral procedures and 7
& SR thedwillingnese‘of treatment programs to accept criminal
ey justice‘referrals. A fear of civil liability or public <
L KRS ‘recrimination and a 1ack nf tlme may llmlt the use of . | 0 ,\5}
i;t* : SR referraie by crlmlnal ju:tlce offrcrals. | *“7 ' | P o 'f/
;f&h 8 § An addltlonal limitation on dlver51on in this area con—'
g!  cerns ‘the w1111ngness of the defendant to submit to fJeatment
;: .“ii° . %f Al%nough, 1n the abstract, referral to treatment may appear to

- be. preferrable to Drosecutlon and conviction, dlver51on is

- ) ot o
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‘ abstrafct, referral to ktreatrgyient. may- appear to be prefer- %’ ,
- rable to prosecution and conviction, diversion is ;
frequently resisted by the ciefehdant. A key factor is . " -
‘,.- - that many treatment programs requlre lengthler conflnement D
under more strenuous supervision than is llkely ~under "a“
‘ a criminal conviction. ‘
; . N
‘ Public Drunkenness
. ' Arrests for public drunkennessﬁaverage over one o RO e
million per year. Most of t/he arrests involve skid row | .
- } men sufferlng from alcoholism ;nd other personal and
. .s‘ociel disabilities. ‘ B
Although public drunkenness ari\'ests; are frequent,f IR
ol . the arrestees are seldom viewed as seriéus crlmlnalsc . | ) o
. :‘Instead, the arrests are contnonly just:Lf:Led as nesessary E
. to protect the arrestee and to avo:Ld the dlsagreeab]e
;' effect that his presence on vthestreets has upon the |
_ community. = | o S : R :
In Irany 1nstances, an arrest is the only formal
- ~response to the skid row" 1nebr1ate. After spendlng one » C’ v
. o night in jail, many menl are retﬁrried- nto the streets and., SO
| o no'for‘mal.fcr'imin“al C'herges are pursued. Thef"obje'ctivef‘ ¥
. S, S ) et
S :;’: R o A e , e R .
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of clearing the city's streets has been accomplished for

~one night and the arrestee has received the benefit of

r

shelter and food.

()

Ea) .
Despite. the frequent release of such arrestees, the

number of men processed through the lower criminal courts

on' public drunkenness charges is, in many cities, extremely

‘high. For most courts, the routine response 1is either

!

foasmetecg

an outright release or a conviction  with no sentence,

returning the defendant to the streets on the morning

following his arrest.

In a limited number of jurisdictions, jail sentences..

are routinely imposed. These sentences commonly do not

- reflect an intention to punish the defendant, but are

more apﬁropriately described as increasing the length

of time that the man is off of the streets and lengthening

':the period in which he dries out from his over-usage of

L'a1¢oholm

Informal Diversion ‘ . .

3

Although there is a generally recognized neeé for

- social services and medical attention, no services of -

‘this nature are available within the criminal justice

-71-

L D e e U T T e T e e i e L e v i i e - e
. A Ll s O A Bz ac e o B * B

™



e g e e

o
4
3 ¥
<
3 7
A v
o i -
(/\,J
. N N . D, .
v : o

process and few are available through nonériminal programs. '

The lack of services within the criminal process is an

extension of the over-all inadequacy ©f resources within
S [ S

the system. The unavailability of noncriminal resources
is a function of bhoth, an absence of a sufficient ¢
number of programs and the disinterest of existing” programs

in servicing a skid row clientele.>?

A number of informal aiversion fo;pats exist. Several
bolice departments follow prbceaufes under which skid
row arrestees routinely receive meqical attentioﬁ prior
to formal booking., The medical attentibn commonly
invoivés litfle more than first aid cars nf .obvious -

physical problems. Admission to the hoépital occurs

if the physical problem is éevere.53’ The‘féct that these ,gﬂﬁf

procedures represent an improvement over traditional

practices illustrates the typical lack of serviceé availabie;‘

Many lower criminal courts have adopted inféfmal'»
;programS'to assist the skid row arresﬁeé.' One approach,
labeled the court schbol, provides dismissal conditioned -
‘on ﬁhe defendant's attendance at a'SerieSQinléctures
concerning‘alcoholism‘andvﬁreatment érdgﬁamé in the
'local area;§4'cbthe; cQurts have eétabiisheq t%eaﬁment

programs to which a limited portion of their skid row. o
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o
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caseload can be referred. - For example, a program in

Miaﬁi, Florida established a treatment facility proViding

defendants with medical attention and counselingi}
over a‘period~of‘up:to one month of confinement.>> - s

~These informal court programs arise from the *

‘preSeﬁce of a single judge or other official and the

?roceduresfréspond to thedir frustration at handling this

'complex problem with limited resources. As a result

of their individualized nature, the court programs
commonly te:minate.when the official leaves the coﬁrt.
No reliable data exists to determine the effect of

any of these informal court programs on the individual

,’défendants.

Structured Diversion

Newer diversion programs for public drunkenness :

- offenders provide medical attention and counSeling without

-~ a detoxification center.

judicial-intervéhtion. ‘The diversion format is labeled

" Since the detoxification process has been discussed

'in a prior Bar Foundation publication, we will-only outline

-73-
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the redefinition of the cofficer's function. iThe,new,sccial‘

Y. ew

v ' : , ’
its structure~here.56 The approach is premised on ‘the

g

complementary ideas that the skid row inebriate requires

long range counselihg'and medical attention for current A
o

physical problems and that this attention should be dellvere v

"under a noncrlmlnal format. Detoxification centers -may

be attached to the police arrest function or may recelve

patients as a result of the activities of civiliap rescue

units. | |
Inkpclice-initiated detcxification prograns, departé

mental policies and the inclinations of individual officers o

’determlne the program s performance in reachlng the Skld

&

row popu’at*oa. ttitudes vary, hut problems arise from

£

service model under which an officer performs in a detoxifi~*

cation scheme may be disliked by individual officers. °

~The time required to bring‘the inebriate to the

center and the officer's perceptions of the effect of

treatment also play a role ' in determlnlng whether he® *

‘dec1des to 1n1t1ate a detoxification referral, 1gnor
. the 1nebr1ate, or to handle the ‘man 1nformally. In at

lea st two.cities these 1nfluences resulted in repeated

-

fallure of offlcers to take lnebrlates-tc ‘the detoxi-

57

e

flcatlon program.
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® \ : The civilian teams avoid these problems since they
et function under specified criteria which determine when

an‘offef of assistance should be made. ‘Howevgr, to the
® o extent that these programs are designed {:o end criminal
o justice involvement, theii effectiveness is queéﬁiopable.
In at'least one city the givilian-basedvprocess co~existed
LI R with, rather than éupblanted, an arrest process.

The length of timé that a patient remains in a

Lo -detoxification program varies. Although some prcgrams
* : funcfion’ﬁith patient terms of over one month, most ;
'emﬁhaSize short terms--three to five days. Referral
; N [pFoéedures provide the patient with longer term
. assistance.
| The emphasis of the detoxifigation centers is to S '5/
L B ai;gﬁ the inebriate to dry out from his current bout
f\ af drunkenness. ' Diagnostic and first aid services |
g ; occur during the initial period to ease the patient’into‘ d
%,v :sobriety and to disclose ailments other than intoxication.
.~ . Following the initial peridé,’most programs provide
,COunseling and-réfefral servicgs. .Referrals‘are made
‘.? ‘ %o~v6cational counsﬁliné; hbusing andltreatmeht programs..
it - Although thére have been'several’evaluativé studies,
’ ritirémaiﬁs uncertain whether any lasting benefit accrues </
5.,1 aé the result of the counseling and referfal process.s8
i N~ -5
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It is clear, however, that the detoxification programs
represent an improvement oveér traditional criminal

justice processes in providing medical attention and

.L that they do reduce crlmlnal justice 1nvolvement in thls
ey
area. - ‘ ;
o
@ - , .
o Mental Tllness
‘.‘ ) Police referrals account for a large percentage )
- ~of the total admissions to mental health‘facilities.gg
Many referrals do not- involve persons charged with
‘.v"3 criminal offerses,; but others deal w1th persons charged
with vagrancy, dlsorderly conduct and similar minor crimes. ézz);
Despite the frequency of pollce dlver51on, many persons‘ a
:.'; ‘ ' suffering from mental disorder are not referred Thrs C
’ . result is due, in part, to a failure of officers Eb
perceive the existence of a diagnosable mental disorder.
jgy o f k’This failure‘is explainable as”g function of both a lack
" | of time andAa'lack of training. '
5‘ o A second 1mportant llmltatlon on police referrals
® | § _;~1s rhat_offlcers may be unw1111ng to envoke avallable
_~" " ytreferral mechanlsms.v-Most pollce referralb oeccur under 3;"?"N
‘ W‘; , . S 2 . ;ﬂ‘ ) s e
g .
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: emergency detention.sfétutes; These statutes permit

,g‘ : the pélice} to initizbte the "dgj;e‘n.tion, bu?: offcgn ;require

=77~

‘i that the officer sign the admission papers. Potential
civil liability for signing admission papers on an insufficient>«
‘ bas‘is résults in police reluctance to do sq.so' Comxﬁonly,
| eﬁergency detention‘is accomplished only when a third party
is willing to §ign admission papers (e.qg. friend'of the
. s defendant or doc¢tor at the facility), thereby relieving the’
| | - officer of potential.liability.
: -Many of the more'strﬁcturea diversion programs are
. a::... reaction to the.ée limitations on police referral N
}" procedures. For example, the Los Angeles Police Departmegz
;i : maintains a screehing and admiséions unitt for’mentally“‘;“”"“““*”“‘"'
ii', - , ill ar?gStees. Departmental orders require officers to
| ~transport all arrestees(believed to be suffering from N
;‘mental'illness to this unit. The unit works in close
.“ coope.ration with the mental hosPital's' staff.
’;The input of medical jgdgmént as well as the acquired
‘and shared experience of the»unit's members alleviates the
{ B  fear of potential civil liability. Th; officers on the
; unit and the hospital staff must concur before emergéency
detention is invoked. When the two do concur, the unit's
® officers sfign' the -admis’sion papers. |
‘ ‘“ﬂ‘ ) i}
e
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that most arrestees are taken to the unit when that possil

T?ose‘defendants who reach the unit are initially

evaluated by the officers. Although these officers have

no professional training, the experience developéd by their

specialized function on the unit enhances their perception _  ° <

=

of mental problems. Also, in evaluating individual
defendants, they are assisted by an instructional sheet

which lists a variety of behaviorial characteristics o

61

suggesting’that hospitalization is desirable. “imergency

detention is initiated for over 40% of the more than 1000

N

defendants received annually. o {J
A secondary function of the Los Angeles unit is to
screen minor complaints from the criminal justice process.

. : ) . . / /'// g
Fewer than 20% of the arrestees are processed on criminaZ

62

charges. Of the remainder, some are referred to othdr

fesh . o ; . i ’,: ! . {‘ .
treatmént services; but most are/élmply released. ‘ {i?? *

The Los Angeles unit is only a partiai solution to éﬁé”
limiting effect of failure to recognize the existeﬁcé of
mentél disord;r, The unit's intervention is initiated by
the perception of the arrestiﬁg offiéer that there is a:

possible mental disorder presént. The availability of the

unit ahd the existence of the departmental orders suggests

<

Wl
A

ity is apparent; However, there is:no data te>§etermine the
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frequency with which mental disofdef goes unrioticed by the

arresting officer. | | 2N
Cases proceed in ‘the criminal justice system beyond

tﬁe police level because qfﬁreluctance to initipte proceedings,

failure to perceive the mental disorder, or because the crime

charged is more serioﬁs——i.e. is not a victimless, symptomatic

offense.

Diversion of mentally ill persons at the prosecutorial

and criminal court level is less frequent, but it does

occur. A number of prosecutor's offices require that the

defendant obtain mental héalth care as a conditioq'of
dismissal. Such practices are inférmal and involve
no ‘effort to ensure that treatment is obtained.

In some 1ower>cr1m1nal courts, psychlatrlc units
evaluate selected defendants for possible commitment under = .
givil proceeaings. In Chicago, over 6000 misdemeanor cases
;re evaluated by the Psychiatric Clinic. Many of the
cases referred for evaluation reach the court because, while

the arresting officer was reluctant to petition for direct

admission to a mental hospital, he was equally reluctant

- to simply release an individual whose conduct was abnormal

and‘potentially dangerous.GBIn such referrals and the
resultant commitments, a judicial commitment procedure

substitutes for inadequate police referral mechanisms.

79-
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~.The process is described in other publications."

\ ) , )
Referrals for evaluation also occur if the judge
observes that a mental disorder may be present. These

referrals occur when the!alleged crime is apparehtly‘

symptomatic of mental disturbance. Persons charged with

[

conduct that is more typically criminal are seldom
referred because their mental problems are sel@qm'
discovered in the brief court hearings. !

Over one~third of the cases evaluated result in the
insitution of proceedings for civil commitment. The

evaluations are brief and inguiry into the defendant's

background is superficial. Evaluative resources are

3

insufficient for the clinic's caseload.. - - - = =7 ==rmm e ween oo

On the filing of commitment proceedings, civil

hearings are held. Most result in voluntary commitment. .
64 o

Defendants charged with felonies or serious mis-
= iy

demeanors oé¢casionally obtain diversion by raising competency

<
)

R . . 65 ' : .
or insanity issues. Successful insanity defenses

produce diversion in the sense that criminal charges are

defeated, but the defendant is committed to a state mental

health facility. Empirical evidence suggests that the

66

insanity defense is seldom used because the commitment

. terms can be more lengthy than the sentence after conviction.

U
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[T]he median confinement at
Saint Elizabeth Hospital [the receiving
hospital for committed defendants] appears
. to be greater than the median confinement

e of District [of Columbia] felons, in prison
' in every crime type category with the very
important exception of homicide and the .
less important exceptions of forgery (which
includes embezzlement and fraud), 'other
felonies', and possibly narcotics . . . .

_. . ' Whereas the maximum prison sentence for a
o misdemeanor is 12 months or less, the
. , median length of confinement for released

misdemeanor patients is 15.8 months. (emphasis
added) (67) ‘

o

- B
g. _ Equéi&y important, while a criminal sentsnce specifies
) a maximum term, commitment is often inds=finite and the
E length of confinement is at the discretion of the hospital
. staff. Also, diversion under insanity or competency
tests requires the defendant to accept the labels of ¢
o »"insane" or "incompetent." The relative desirability
e of remaining in the criminal justice system is gredteét
: when the crime charged is one in wﬁich screening, informal
f; diversion or a lenient sentenceﬁas 1ikely. ‘
; . As a result, defendants often resist diversion procedures
requiring commitment. On the other hand, several case
. ﬁhistories,cited in a study of insanity defensé procedures
o suggest that prosecutors and judges occasionally seek to
obtain‘the léngthier confinement ana the treatment services
e N
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' been described by one commentator.

V@
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v
available under commitment. The resultant process has

[Pleople with mental problems do
not go to Saint Elijzabeth with as much
frequency as the D.C. Crime Commission
would like because, for most accused or
convicted offenders, commitment there is
worse than being sentenced to jail. Despite
attempts by judges, prosecutors and psychla—“
trists to cut back the accused's options:in
this regard, many offenders still manage to
get hospltallzed only if they prefer 1t to
imprisonment. ,

One non-statute diversion program %p Washington,
D.C., referred selected defendants ﬁo out—patient'treat—
ment programs. The District of Columbla program was
conductcd under a three-year grant from the Natlonal

Institute of Mental Health. Unlike other programs

“discussed in this report, the District of Columbia project

“was experimental in nature. Its projected life span did

not extend beyond the period of the iniﬁ%al grant, "It
was designed primarily to test the feasi%ility of diversion
of menteliy distnrbed defendante into community based -
treatment programs and not to establish an on-~going
divereion Erogram.70 During ‘the three—yeai grant period,
the. project aeceptedqonly 163 defendaﬂﬁs and, following
expiration of the.grght, the pioject was terminated.
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wDuringsthe course of the three-year project,~procedures

to idgentify subjects for'diversion varied. Iﬁitially,

G

recommendations were made by individual A551et

”nt U.s.

I

'Attorneys, members of the Corporation Counsel staff ané

defense attorneys. Due largely to a lack of knowledge

of the program and confidence in it, this procedure

:Vproducedoinsufficient referrals. It was supplanted'bv

the assignment of a liaison person to the U.S, Attorney's
offlce. The liaison person screened all complaints and

nitlated diver51on procedures by 1nterv1ew1ng potential

,subjects and discuss;ng the possibility of diversion of

appropriate'defendants with members of the'prosecutor's

st aff. After several months under this procedLre, the

0

{

@

prosecutor s staff became aware of the diversion program

and gained confidence in its performance. When the liaison’
; /g

pQSition was- dlécontinued and referrals again made by
1ndiv1dual attorneys, the referral rate contlnued at a
&

1evel acceptable to the experimental nature of the prﬁqram.

The progect accepted persons charged with misdemeanors
T

fw1th1n four crime groupings. minor sex offenses, minor

narcotics yiolations, intra~-family assaults and non-violent

‘property offense The limitation to four crime.types

was/ ade to £ac1litate recidivism research. Defendants

18]
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were accepted when there,waS‘an,indication of mental ©
disorder. Overall, forty—seven percent of all defendants
, ’accepted were charged With minor sex crimes, twenty pex- )
* cent with drug violations, sixteen percent familyvaSSaults ‘ ~<3f
o and the remainder were ncnfviolent prdpertggoffenseei"
'e" :Because'treatment referrals were to,community—based programs;
_' only defendantsjnot in'cuStody or likely to be released
k. on bail Were eligible. ‘
® Eligible crime types were agreed upon by negotiation_
A between the progect staff and criminal justice OfflClalS.7]
Inltially the standards were restrictive. FS; example,
;" only first offenders were eligible. Also, marijuana ; CT
o charges were initially not referred by the U.S. Attorneys ,
office, because the officé:regarded poesession of marijuana '
’ : 7"' “as seriously criminal. The history of the prfsgram exhibits
| limited expansion. The first offender restriction was
abandoned ehortly after the program began: Overall, 61% S a
V., : “ of the defendants diverted had a brior arrest or conviction )
. record. Marijuana cases were later referred.72
o On the other hand, persons addicted to hard narqgtgcs ﬁ
. or charged with sale of narcotics were not referred Both
% L B . ‘"prosecuL011al and judiClal officials refused to permlt o
i ~dive£; ion o,Mfelonyoor v1olent crime charges (except v-'4d R
§»5 , intra—famlly assaults). i’ - ' ” o 'ﬁue
. ¢ N P » i i
o o , : ) -
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~:>\\ . Most sex offense cases were referred by the Corporation'
fCOUneel's Office. At the close of the project,‘ell minor
sex offenses eeming to that office were‘referred. Even
‘ : ‘ before the inception of the project, the Corporation
A ‘ Counsel had infqrmaliy diverted some sex offense cases.
| This office was, therefore, more receptive to this
fﬁ rf  | -~ element of the new program than was the U.S. Attorney.
f P Inltlal screenlng involved:brief interviews with
defendants and conferences between defense, prosecution
‘ ‘ and projectﬁrepresentatives. This was folldwedvby a more
, g o , :
extensive evaluation of the individnal's.problem, conducted
35WMWWW_~5M, by the social work land psychiatric staff of the nroject.
. . The thrust of the second interview was to determine whether
Jmental health referrals wonld benefit the defendant. Fifteen.
percent of defendants interviewed were rejected.
hy % o ﬁ; Referral and other programﬁactivities with defendants
| accepted for diversion were cenducted ﬁrimariiy'by the
social WOrkers on the project staff. Charges were continued
Qf on defense motion for 90 days and 1nd1v1duals gere referred
| | into community-based mental care programs. Placements were
~acn;eved fer 80% of the clients. Altnough‘most placements

were to mental care facilities, some involved other service

g

< programs. The staff also provided group therapy for

.~ 'persons gharged with sex offenses.
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° \ ) The project developed a working rélationSHip with v

a. variety of local mental’ o

were initially reluctant to receive patiéents from the
: = , ‘

@ ' criminal system, a reluctance stemming from prior

experience with complicated and time-consuming judicial

'

procedures. Diversion referrals, howeveér, were made - e vhff
.v with little time-consuming formality.73 - : TR |
Defendants will elect diversion only is»there,ish |
sufficient incentive for themdtO‘do so. In Washinéton.the
‘.. incentive was the virtual certainty that, on entry into”

the program, referral to a treatment fac111ty and part1c1pa—

1'\

tion in treatment, charges would be dismissed. - Only-one ~mem"~f~wv?’

@ . defendant who completed the program did not recelve a
, “ . |
-7 dlsmlssal. ‘Dismis sals were achieved in 90 days and "
, ; N R
- ‘ without the formal rabel of "1nsan1ty" or "mentally

dlsturbed." . @ ‘ . e e

- . . N

The progect compared post-program performance of . ;‘ 'é';

its ,uccessful part1c1pants to a selectlon of 100 s1m11ar

4

Vnon-part1c1pants.74 The comparison revealed sllghtly

1ower recidivism among the partlc;patlng defendants %(3%

diﬁferenqe). ‘Comparative costs were evaluated. Over-all,

the‘per client costs of the progect were substantlally

i)

hlgher than the cost of proce551ng the comparlson group. ,

R ~_Much,of this related,to research expenses.,-Computed for R
o L ; - - DA Y e SOl B s o S :
Sl e e R S o ey ' *“ R N ‘}\_f}.‘
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\ the period of greatest use of the program and deleting

e , v
; research expenses, the prdje‘ct costs per pariticipant were
. 12% lower than per defendant costs for ‘the 'compa;rison
‘_.Q s : e . ’ ‘ ‘ 7 L4
. o group. : . ,
| : S . - The dispositions of the 100 comparison ‘de:;Eendfants are
g “ signif.i'pant.  These defeéndants recej.ved relatively l»eini‘ex}t‘ o
‘J | dispositions without formal diversion. Thirty-eigh'i: were v
; " either convicted or committed to a mental hospital. Most
| " of the.remainder were dlamﬁ.sg\g:iq by the prosecutors. While
 3 -_ .15 of 38 convicted defendants Vygéé\’éeived jail seni:ences, none
:ﬁ B ,‘ of theksentenc.es,&‘vere in excess of one year.
R\
. . $ . Drug Offenses
| oy in the r-current,:pgblic policy debate relating to drug )
. AR kﬂ/offfenses the polar po';itions are ériminalizétion, w'k}i‘c;h‘ i
| calls for harsh éenalties for all drug offepses, and
treatment, which regards the addict and’ drug dep_endent
e B 4;3e"r'sc‘>n as. ill.75 ¢ ‘
‘ “ ‘Alﬁhough the debate is unrésolvéd, the outlinés of a
cgmpromisayare appareht in bbth statutes and the administration
Q of vcrimin.al justice.‘ Law enforcement now focuses on drug traf-
B ~fic.’"- Cases _involving ,poé‘sessio'n‘ or use, especially of the "soft"
"  drugs, incréasingly are screened, .diveri;:e'd or receive lenient
e e : '

Ny i




; X \ n ‘
.. b - sentences. Widespread use of drugs and questionable

2 current knowleﬁge of the long range impact of soft drugs
lead to a perceptlon of posseSSion and use as soc1al
rather than criﬂinal.

Informal diverSLOn of defendants charged~with p

possession or use of marijuana and other soft drugs is .
a frequent. Frequently, diversion of drug offenders is

one portion of a more general program for diversion of

young aduits.76_ f '_ = : , R

In several jurisdictions addiot rehabilitation S

P ! , I
statutes contain diversion provisions. These statutes

apply to marij‘ana and hard drugs and 1npiade “arger

2

R possession cases and even charges ihvolv1ng sale. 'in
| woperation, however, statute dive;sion‘is(mihimized Sy- - Jiiji,w”-lf,;
i “the interplay among the.judges, prosecuto:s and defense. | |
' Statutory treatment periods, whether by commitmenti
or in a non¥institutional setting, are lengthy;f In ,% - mi'w
cases chéracterizedgss marginaily cfiminal the defen; v
:. dant can expect a shorter tefm of superv151on after

// . La

conviction than during treatment. For that reasonNdiverSion

2]

:‘f o ' is often aVOided by defendapts. In more;Serioug crimest‘ff,pjf‘vaig
e o prosecutors and Judges exercise their discretion to prevent o .
. 0 k .
dlver51on, preferring instead to use post conv:LctlOn I

@ " G o V treatment programs . Rt : ‘
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: \\\\ Traditional Practiees .

ARy
i

" Historically, drug offense statutes provided severe
penalties for all crimes involving drugs.77 ‘Recently, some
'jﬁrisdictions have reduced the sentences for marijuana
offenses.jﬁk Others have enacted post—conv1ctlon treatment
provisions for addicts.79 , ' ' . g

| There is increasing leniency of disposition in cases

v - of pOssessicn and use. Both sentence leniericy80 and

- L | screening are common. For example, in Albuquerque, New
Mexico}rfew‘drug possession cases are prosecuted to
conviction. In a sample of 179 cases, over 80% were

'ej . dismissed by interaction of the lower ceurt*and the prosecu-

‘”d v Ttor's office,t |

e ‘ﬁj" ; | In Albuquerque most defendants in possession cases

were college students orJChicano youths. They were charged

with poSsession of small amounts of drugs, usually marljuana. oo
;,Presumably possession was solely for personal use. The

\‘] nLE L prosecutor and judges regarded minor drug usage as a

;ﬁ

= T . ”prevalent part of the ﬁol1ege and youth culture so that

.conv1ctlon would be 1nappropr1ate,

hCTE

' G , /
® ' In New York State a recent statute provides -that mis-

o f ca ) demeanant, first offense, marijuana possession cases may

:s% S YA,recelve an adjournment in contemplatlon of dn.sm:.ssal.82




- these programs, and continue crimina;‘charges pending

3 g . AR
141 PR . . . < o
N ¥

Follcwing a period (90 days) of no rearrest, charges are
disﬁissed, The 90 day period is unsupervised. In
ﬁassachusetts;;probation is the required sentence for con-

viction on a.first offense of possession of marijuana. By

. Statuté,‘the criminal conviction is expunged from the

*reccrd,fbliéﬁihgesﬁccessful ccmpletioﬁ of the prcbetionary

perlod 83'

-On the other hand " there is 1ncrea51ng pressure

- typified by recent proposals by the Governor of New York

and President Nixon, for harsh dlSpOSltlonS in sales
cases. The New York proposal included mandatory life
imprisonment for persons convicted of major sales of

hzrd- narcotics. Despite this pressure some statutes

BN

I oA d 85 -
-make diversion available in sales cases. ) R

’lenformal Diversion

3

I
"' ‘ e

In urban areas there are many non-criminal treatment
t 7 N ; v ‘- .
programs for drug dependent persons. Octcasionally criminal

justice officials establishkworking relationships with

-~

f\;’

éefendant participation in the treatment programn. Followiﬁg

I
‘successful participation,.the charges are dlsm&ssed Success




is either defined as avoiding further use of narcotics,

or simply in terms of attending a specifiéd number of

meetings and counseling sessions. p

o -

One such program is currently in operation in Cook

L

. Coﬁnty;‘lllinois. Initiated with contigency funds of

. the Cook County States Attorney's Office, it has recently

.received support from a comprehensive federal grant to

the Illinois States Attorneys Association.

The Cook County program diverts minor charges,
typically possession, involving soft .druys. The counseling

aspects of the diversion program are establish@d by a

program in Cook County. R

The COok’County Drug Abuse Prevention Program makes :

“initial contact with defendants in the narcotics preliminary

hearing courts in Chicago. If a defendant appears~po£ential— i

1y eligible, he is informed of the program in court.

Deféndants interested in the program are interviewed

by a member of the staff who describes the program to the-

‘defendant. The staff member also evaluates the extent to

_ which the .defendant meets eligibility requirements. The

~:’.’;'.->j' ’
T -91- L »




drug ab%sg program currently employé law students to conduct

these interviews.
: The program has five eligibility requirements. The,
program is limited to persons charged with posseésion ofk&
o ) a'"small}amount" séft drugs, 30 years of age or younger,
. without prior convictions oh‘drug-related or serious crime
chgrges, chargeﬂ with a criminal offenses with no aggravatingw
¢ 'fcircumstances,'%gd properly motivated to accept counseling
) and treatment.
Since the drug abusé program was initiated b§‘the
° States Attofgey’s office, these requirements describe those
cases which the prosecutor felt to be of margiﬁél criminal
2;“~~~-~—w stétus; ﬁhey afe sérictly enforced. Over 95 pgercent of
: S the participants in the program were charged with marijuana
bossession.
5_.“ The program seeks oniy those defendants ‘wh’ose drug
involvement is relatiﬁely recent. The age ahd prior~record
. ; requirements reflect this focus. ; o | &
kQ. ‘
4 '
;; ; g?;f
 ‘  yiﬂf 3
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| | . | .
°“The program is open only to defendants not involved
in sales of harcotics. The requirement that possession
be of only a small amount of drugs is directed toward this

distinction. Small amount is not defined, but in practicgﬁ\\

. ) , fo)
refers to an amount suggesting possession solely for L

personal use. Staff members of the drug program note,

&

however, that thevstanda;d is imprecise and often inaccurate
in distinguishing between seller and user. Especially
with respect to scft drugs, the distinction is difficult
~to»draw objectively. ”
I#,lafter the interview, the eligiblq‘defendantwagreegnw
to‘participate, 2 continuance is granted on the defendant's
- motion. git is accompanied by waiver of speedy trial, thus
protecting the réght'to~prosecﬂte on the original
tharges. ‘
Thé program is highly sought' after by defendants. The
supervisory period is short and there is some poﬁential[
of receiving valuable assistance. Dismissals are routineiy P
gfanted to successful participénts. -
| The drug abuse program currently opératesllG‘counsgling
groﬁés,keach group consisting of 12 participants. There is
currently a-waiting list of up to six weeks to join a

' counseling group.%®

\ . N . o -93-
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Thé counseling phase of the program lasts five weeks
with one session of group discussion per week. These !
discussions do not focus solely on drug problems, but

encourage general interaction among the members of the

group. One of the sessions is devoted primarily to a 3

N .

discussion of the effects of drug usage and the availability
of local treatment programs. The participant has only
limited contact with the program beyénd the group meetings,
and individual counseling ana follow—up‘viSi%s after

counseling sessions are infrequent.

Following the counseling phase, participants remain
in the:program for a period of two months with little or
no. supé%vision. They are not required to attend counseling

sessions or to report to the program. At the close of the

. period, if the defendant has not violated any of the con~-

éitions of the program, heﬁreturns to court for dismissal.
ChargeS'are<dismigsed for all successful participants.
Pafﬁicipants must comply with»séveral cbﬂditions. TPe
most strictly enforced is that the defendant attend five
cdnsécutive counseling sessions. Failure to attend a
scheduled sessionfresq}£skin dismiséal'from the program:
N ; ~ . )

and re-institution of charges. Of over 2,000\participants
. P &

in’the drug”abuse“program, 21% have been termina;éd as "

<y

‘unsuccessful, most for failure to.attend a-counseling session.
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s e ~.The two orher,condltlons of part1c1patlon are tha " the
*ﬁ%_},‘a w ,defendants not/oe re-arrested whlle in the program, Q;d
q‘é:i n that they do not use drugs. These conditions are strictly
J.WQ“ Genforced tb the extept'that'violatioos come to the attentiorn
{ g& boé the progfem staff. However, repdrting procedures for
f;;f »re—arreéﬁs are not thorough. ‘The lack of superv151on of

\{. : partlcn.pants outs:.de of couneellng sessions llm.ts the

%ijf ;{” extent to which thelrmfurther use of drugs can be'monltered.

RO oy : T @ s g ;
ey Part101pants are required to submit four urine tests during

the counsellng phase of the drug abuse program, but the

program personner admlt that these tests are 1nadequate

I

to'determlne,'hether dr ugs are ber“g used.

&

 3:_offf'_ * Arrest records for‘the current charge are expunged for
osuc;esérul participants.’ As a result, the successful
Q%Xy,‘ ) partlclpant has neither a conviction nox an arrest record
”%" >>‘.. . A study was made of approx1mately 700 successful
partlcrpants. Their crlm;nal records were examlned‘for a

operiod of from six months to one year following completion

1 of the program. Less than four percent had been rearrested

and“convicted on any charge. These results do not demonstrate
: T ; O ,k ‘ ) : . ‘ - ,\\ . 3 .
. the 'success of the program. Thé analysis relys on rearrest
Ca «:and'cohvictioﬁ. ' Given congested court calendars, the six
: ‘ . \\»

- to +welve month perlod may haveﬁleft a number of ex—partlrl-

"gr; C?“[‘ pantskwrth pendlng charges. Moreover, no control group

o . : .
T . . T =BT
‘,F: . ‘ Lo
S e ;
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the lnltlal charge regardless of the counsellng.

'record'of the defendant.

(&)

- was studled to establish how many of the. part101pants would

not have been re- arrested w1th1n six to twelve months of

r

Statute Diversion

A

o

Diversion of drug offenders is established by statute

83 _ Some statutes also provide

W

in a number of jurisdictions.
for post—conviction‘treatﬁent programs, and~extendhdiVersion
to heroin and other hard drug users. Use of theadiversion"
provisionsjin the statutes has been low bacause defendants‘
dislike the lengthy treatment PeriPds provided in the

statutes for minor charges, while prosecutors and judges

prevent diversion in serious cases.

In many statutes diversion is operative,only with -

the consent of the prosecutor. - One such statute in

o

Connectlcut establlshes prellmlnary elaglblllty requlre—

ments for dlver51on, focusing primarily on the prlor

88 The defendant'ﬁust have no.

- prior conviction for a violent crime; must not have had

. two prlor convictions for other charges w1th a sentenceA

-4

- maximum of 10 or more years; and must not have oone through

treatment programs more than 3 times prev;ously. QIn

W

k Ly




‘ \\ ﬁadditi;;_yn to ‘havir;g a minimal prior” recoxd, the defenddat
S mﬁét obtain medical confirmation that he is a drug
= ‘ dependent p’erson.v UFLinally,’ consent of both prosecutor
U. | - anc"iwjudge' is necessary for diversion. 4 !
| “ On entry into the diversion pr'ocedure, criminal
iv ’ charges are continued for a perlod of up to one year for
. ‘:;mlsdemeanors and two years for felonies. The ﬁdefendant
o part:x.‘c:x.pates, :Ln’j,treatment programs operated by the Adult
P\ﬁ\?\\ebation bDepartment"on an in-patient basis.. Following
. T completio_n of treatment and a statement by treatment
:;.; (; : ,: personneﬁl,' the .eripinal charges are dismissed.

: ” The diversion procedure is seldom used. The . _ . _ ..
B . , ;
. : F ‘ | Adult'Proba'tiOn Department of Connecticut reported that
s L only three percent of criminal prosecutions for drt:fg
L X offehses' were suspended pending the diversion"treatment '
.* : i prog'ram‘-ag Instead, post conviction treatment as va part |
o o of”a plea .bargain is more freque‘nt@ ‘ _v ‘, k‘ 3
g . | | | Defendant's reluctance to‘ choose the lehgthy treat-
. : ment programs 1nstead of prosecut:Lon 1s joined w1th prosecu—

[i torlal unwn.lllngness to permit diversion. A study of New

U B Ha.ven ‘procedures- under this statpte notes that post convictionA
. -vztreatment is preferred by the prc:xsecutor.90 In part the
| prosecutor prefers post conv.'Lct:Lon treatment because
“dlvers:l.on leaves. crlmn.nal charges pendlng for one or two
Bt &
o |
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_years. This may result in loss*of records or w1tnesses i

‘and in any event, long pendlng cases reflect poorly on the

. . . ¢
2 e B N . ‘

performance of the prosecutor s office. Post conviction
treatment is also preferred because it is more extensive.

Finally, some prosecutors believe that drug'dependent

.
[}

persons are more llkely to persevere in treatment 1f there

lS a conv1ctlon flrst

The Massachusetts diversion statute, whlch applles tok B

all defendants in drug cases, attempts to limit the

discretion of the prosecutor.91 Dlver51on is mandatory

" for:first offenders c¢harged with- offenses not 1nvolv1ng a?ﬁl

R

sale, and dlscretlonary for all other drug offenses. Drug;f

dependent persons charged with non—drug offenses (e.qg.

'theft, robbery) are ellglble only for post—Jonv1ctlon

treatment.
Defendants are eligible if they are determlned to be

drug dependent (ox addlcted) and’ llkely to beneflt from

-~

- treatment. They are informed of the avallablllty of

diversion at the flrst'court appearance. If a defendant

kelects to seek dlvers1on, an adjournment of from 4 to 8
'weeks is granted ‘in order to permit a medlcal (psychlatrlc)
J‘examlnatlon. Durrmg thﬂs perlod the defendant obtalns |

e the examlnatlon on*hr\Jown and if the examlnatlon 1nd1cates

N

Ellglbllty, the defendant requests treatment. .

’:““98?.
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of these provisions is often used.

) L " ¥

" - ‘ ' = =
The Massachusetts statute is significant for two

reasons. The first is the maﬁdatory diversion procedure
for specific offenders. 'The second is the inclusion of
diversion for cases involving sales of narcotics. Neither
, A~stﬁéy conducted shortly afte%ithe statute was
enacted focused on the lower criminal courts in the Boston

area, where much of the diversion under the statute

. occurs. The study found no significant increase in

treatment of drug offenders in comparison to prior

Years.92 Diversion occurred in less than 2% of the cases:

-Although this was explained as due in part to a lack of

a

~unaerstahding of the statute's provisions, later statistics

o . . ' . . 9
suggest a continued pattern of infrequent diversion.
The mandatory diversion provision is narrowly

defined. In practice it is available only in those cases

“where a first offender is charged with possession of a

small amount of drugs. Cases of possession involving

larger amounts are frequently charged with “possession

’gwith.intent to sell." A&as currently interpreted, this

~ charge removes the case from the mandatory provisions of

the statute.

~99-

e e iV

e L e



: v t ‘ ;
o ' The mandatory provisions, therefore, apply only to
cases in which there is a liklihood of leniency in the absenee'

of diversion and are seldom invoked because defendants have

o little incentive to do so. For minor cases a cemmon disposiA‘

tion is a continuance for up to one year, after which,tiﬁe”

- the charges are dismissed. 'Jail sentences are seldom ‘ R o

e ~ imbosed unless the offehder'has everalﬂbrlor conv1ctlons.94“' ’Q ;
; On the other hand, diversion treatment lasts beEﬂeen‘lsand i
- - 2 years,vthereby exceeding the length of time the defendent ,' ic
¢ is likely to be controlled as a result’ef abconvictiehg = |

or conditional dismissal. Also the statute requires an ]
‘ - admission of drun depend ey (or addietiehlrﬁ'ier +e‘d1vers;en fifif&e

and many defendants regard this as undesirable. Finally,
the statute limits the defendant to entry into a state- L

‘.;«_ licensed treatment program. Many»defendants prefer to seek
4 ' : ' 7 ’ '
L treatment in other agencies.95 o

0y

Defendants have greater lncentlve to request dlver51on

‘in serious cases (i.e. sales, defendants w1th several prlor o
if —

'cdnvictions). Slnce leniency 1s less frequent the dlver51on o

il

ya alternatlve is more de51rable, and there is a hlgher' ,»:”m N
. exam1natlon rate in 'these cases,.96 However,,the attltudes '(
of the crlmlnal justlce OfflClalS llmlt the use of dlvers10n i “jyi
. : ) _,’,/":v'
5 ’ffor serious charges. Dlver51on is seldom allqyed'unless‘i. R A
. . . . . : -100- ) o i . . ():;.:"’ :
o /
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the deféndant establishes that the charges involve no harm

.to others.

FOr‘cases of intermeqiate seriousness attipﬁdes and
pfﬁbfices vary. Some judges favor diversion; others do not.
The’statufe has done little to change the attitudes of
officials‘COncerning diversibn for drug offenses.97

" . Requests for diversion are also made in the felony

trial courts. In these courts, the rate of request for

diversion appears higher than that disclosed by the study

of lower court practice. This reflects the more serious

. offenses handled by the trial courts. However, diversion

seldom occurs in these higher courts and is permitted

~only in "self-hurt" situations. The District Attorney's
Office frequently argues against diversion by suggesting

- that the defendant's activities involve sale. Diversion

decisions become eSsentially policy determinations made by
the court and reflect individual judicial attitudes.

The medical report procedures are disliked by the

- prosecutors who feel that the reports are unjustifiably

~favorable to the defendants. The reports often state con-

clusions, rather than presenting evidence. However, the

study discussed earlier found that 50% of the examinations

'W,Were unfavorable to the defendant.
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. : The medical report is 1rrelevant to the dlscretlonau;
decision. One prosecutor suggested a revision under which
the parties would proceed directly to the discretionary
issues. The defendant would admit addicrion or dependency
in court. The court could then proceed directly to a
. consideration of the other issues involved ig the decisihn.
Medical personnel have diffioulty evaluating the
honesty or accuracy of statements made during exaﬁinatione,
Defendants requesting examlnatlon are aware of the need
to obtain a favorable report. Fard data, such as puncture
marks on the defendants arms, demonstrate use of drugs,vr oo
° ; - bﬂL are of margiral value in determining addlotlon or
dependency. As one response to thledlfflculty( a cllnio
which receives freguent diversion and post conﬁdcélon
o %reatment applications, has developed a‘screeni%g committee;.
composed ih part of ex-addicts. _The commlttee 1hterv1ews
all applicants as a supplement to interviews by 1nd1v1dual

) ~doctors. e * 3
- Y
. )

4

The prosecutor's office is also,concerned‘abo&t the
‘delaying effects of the'current statute.' Four to elqht
@ weeks are reguired to obtain a medical report. £ °

- ey
diversion is alloWed”the case«remalns”pendlng for one to

S . =102-
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_ two years. Post-conviction treatment, rather than diversion,

is preferred bnghe prosecutor.

. Summary

< The practice of diversion in this area.is'.constrained

byféeveral factors. First, even if the presence of an

illness is recoggized and a causal connection between illness
and aCt’established, diversion is.unlikely‘if the alleged crime
is regarded as serious by the criminal justice officials.

. [
< Their perception of community attitudes and their individual

G“q,:ﬂ | conception of appropriate public peolicy are relevant to

‘this deéiSion, if the crime‘is serious, but treatment is
desirable, these officials are likely to préfer éost—con-
.ayictQQn treatment.: For example, major sales of drugs are}

éurﬁently‘viewed as serious offenses and the fact that the

defendant may be an addict does nof imply that conviction
is inappropriate or that it can be sacrificed in favof of

‘treatmént, but simply that treatment should occuf’at some

point. | | |

buffhe sqcond limiting factor is the availability of
,.refe;rai resources. Although apprapfiaté tréatment programs

.‘ mdy.not“exist, more often, the programs exist, but are not
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convenieﬂtly accessible to criminal justice officials.

l

Acces51bility is determined by the pollcaes of the

noncrlminal;treatment programs and by .the nature of the

/

mechanlsm av lable to place defendants into them. The

programs EXist in isolation from the criminal Justlce
ywtem and attempts to establlsh referral relationships . oo
\\ ’
may" encounter a reluctance of the treatment ‘ency to
L

accept patients from the criminal justice sy sstem. For

example, although alcoholism treatment programs are relatively
abundant, few are willing to deal_with skid,row alcoholics.
Referral procedures, whether established by statuteior
informal arrangement, might be too”time—consuming for
criminal justice offiqials whose administrative emphasis o
must be on efficiency. Finally, especially in the case of
mental illness referralsy procedures to place thevdefendant
& 'in a hospital involve the risk of public or legal
- recriminations if‘the»admission’is,initiated on insuffioient
bases. | ﬁ
‘A third factor is the willingness of the defendant
to choose dlverSion 1nstead of other pOSSlbllltleS- In

L\(
-making the choice, the defendant weighs the* comparatlve AT
beneflts of‘alternative courses of actlon. _While,‘ln the
. abstract, treatment may appear to be'inVariably‘preférrablé o

‘to prosecution, in practice‘this is not uniformly true.

- =104~ e
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o Factors}sdch as the length of confinement or supervision
and the label that éiversion treatment attaches to the
individual ére crucial determinations. Diversion treat=-
ment may be resisted or avoided. ’

In this area, statutes authorizing diversion procedures

'are_fréquent. However, they play a limited role in the

practice of diversion and, especially with respect to drug
Lye offenses, are 1nfrequently employed. Although the statutes
) establlsh authorlty, usage 1is determlned by dlscretlonary

‘ . \waeca.sz.ons. "Of.ﬁlcn.als continue to characterize offenses as

| serlous andcﬁgfdesire conviction of certain defendants. /
The officials cdéntinue to functlon under time and resource

:.,. ‘ X constraints and seek to avoid lengthy procedures for diver-

e | sion. Defendants elect diversion only where it is prefer-

F;able, in their eyes, to the probable consequences of

S
S

® = prosecution.
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CHAPTER FOUR: YOUTHFUL AND NON-HARDENED
OFFENDERS

"INTRODUCTION

e ————— a3 e e a4 e .

Ihuprior‘chapters, although diversion occurred for
a variety of formal criminal charges, mostly minor,
important common characteristics of the incident or of

the defendant could be identified: the iﬁéldent"Wasmav

. . “dispute” or the defendant was "ill." If either fagtor

is basic to the criminal complaint and the alleged crime
is not serious, diversion, screening or sentence

"igniencyAis likely. e

This chapter deals with an even more amoiphous area.
The“alieged crimes do not have apparentAsimilarity and theﬁ
defendants have a variety of persohal or social problems.l
Although less precise, this use of diversion may be the
most important. There are currently more programs for
thigfbroad catégory‘than for either of the first two.

Diversion here results from(judgments of criminal

. . o e . ‘ '  ~%
justice officials about the defendant and about the nature

i

of the criminal act. The defendant must not be a hardened

~106-
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-eriminal. There is a widespread assumption that a harsh
penaigy or even a criminal conviction channels such a
defendant into a criminal caréer'and should be avoided.
Informafion such as prior record, age and apparent lifestyle
play a role in this decision, and because the decision is
highlg subjective, attitudes and prejudices of individual
officials are;extreﬁely important.

28

Diversion occurs most frequently for younger defendants.

O

For individuals above juvenile court age, but under 21, many

court system seem still applicable. However, although young

adults predominate in all diversion only to young adults, the

clear trend is to include older defendants. Thus,’the relevant

. point is simply that the age of a defendant is imporfaﬁt in

deciding to divert him.
friér record is egually important: first offenders -
are preférred; offenders with prior records are accepted;
but defendants with lengthy records are rejected.
-.*The second judgment relates to the seriousness‘of‘the
élleged criminal act. Does it represent serious social
deviance? Misdemeanors are more readily diverted than

felonies. Does the act justify or require a criminal

-107- -
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Q\conviction? Individual attitudes and ofﬂice‘policies are

i

A,
o>

important in this deCL51on, but there JS a general tendenﬂy !
: /1 "
to regard acts involving phy51c1al 1njury as more serious . '

than property offenses. Local policies reflectlng commun%ty

concerns differ on specific crimes.’ For example, i some
. Gl

B
Y

. ) e o £° . i .
. areas .all burglaries are regarded as serious crlmés; in others, )

store burglaries may be diverted. .

The judgment about the defendant might be vie&ed as
correction oriented. It assesses the liklihood ofvfﬁﬁure
criminality and seeks to find the be§t\way to handle the

individual. The decision concernlng the crime 1s a policy

iy -
o 4y

statement. It excludes dlverSLOn of defendants whose . . ,M,“‘Me,‘,“d
personal histories mlqht make dlverSLOn otherwise- approprlafe.
Intensive ser¥ice programs are frequent and influence

the judgments of criminal justice officials. Program

. e i
‘personnel often function as advocates for diversion of

individual defendants. Their advbcacy is effective to the B
extent that the program is accepted as a functional and “O %
credible spart of the criminal jusq;ee system. = Although P

a- resultant pattern of expanded diversion is apparent
in seyeral jurisdictions,»the expansion does not extend
beyond the strongly held views of criminal justice officials

concerning the seriousness of specific crimes. . = ©

] E
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Conviction Avoidance

r

Several urban jurisdictions have”special branch

’ courts to handle young defendants w1th1n the adult

z,«f

crlmlnal process.

°3uven11e court model with practlces empha5121ng

 been described as a "

'appears unwarranted or counterproductlve.

_dlverslon and screening.
The Cook County Boys Courf is illustrative.

court of equity"”" for young defe

S .
A traditign ofﬁieniency

R

tlons was a551sted 1nto

99

judges ass;gned to Boys Court. Since that time,

,

These courts are patterned on the

=

It has

ants

permanence by one of/ the first

subse-

quent judges have continued to apply informal procedures

\

(-,

v.to dlspose-of defendants for whom criminal conv1ctlon
Since most .

noncrlmlnal dlSpOSlthDS resemble screenlng, the prlmary

'benefit 1s that many young defendants'av01d conv1ct;on.

rdefendants between the ages of 17 and\2l

S The Boys Court handles each year over 20,000

Inltlally,

'Jurlsdlctlon extended to all mlsdemeanor charges agalnst

 other courts.o 

youths and to prellmlnary hearlngs in felony cases.

"Currently narcotlcs and auto theft cases are heard in

and the use of-emtra-legal disposi-



v

o,

Outright dismissal of charges»is frequent}k Many'
dismissals reflect a general attitude of leniency. Others
dispose of charges filedvon insuffﬁcieﬁt basesi Given
the current limited state of data concerning Boy's Court
operations, it is not pOSSible'to accurately distiﬁduish

between dismissals based on leniency considerations and

O
N

those based on lack of evidence.

Boys Court employs a variety of dlver51on practlces.

Some procedures involve cond;tlonal dismissal of c¢arges

L

pending a period of acceptable bebﬂvior'by the dééendant.

Boys Court has access to a number of social _service

O S N TR //

. o agencies, which, in theory, provide guidan%‘e and Su"pport

for:di%erted'defendan;s. rIn‘fact;Jhowever;&gue to inadeguate
: A _ _ .

resources and axlarge caseload, the services provided are

® not extensive, and none of the procedures consistently provides
realistic supervision or counseling.

The bases on which diversion is invoked are unclear.

® ~  The court has access to social service resources for pre-

. . disposition investigation of defendants. However, such
investigations are seldom conducted becahse'they impede
Q“ : the‘eff1c1ent flow of cases through the Boys Court. The
. 1nvestlgatlons require a two-week contlnuance of the case
and a. readlng of the 1nvest1gat1ve report at the subsequent

o

® ,court appearance. Ewen.these mlnlmal delays are 1ncon51stent

R 1 P




| :
with the mass production format of dispositions ‘ R
_necessitated by the court's heavy caseloéd; A‘l967fsurvey
of Boys Court acﬁivities noted that more than 76% of the
cases disposed of by the court are handled with nd investi—
gative reports and with no supervisionqullowihg disébéition.loo
“& 2s a result the attitudes of individual jngeg and
their first iﬁpressiéns concerning the defendant and the
alieged crime are the most important factors in invbking
informal éisposition practices. The defendant's family
‘background, emplayment’or schooling, and prior record are
- considered,~bu£:§§i§°to the extent thaﬁ they are%immediately
‘vailabie‘to the court. A&An additional consideration is
whether thé defendant appears "cooperative," Fin;lly,
ce;tain charges, such as robbery, are regar@ed»as too
;erious for diversion.

"Fivé percent of the Boys Coﬁrt cases are disposed of
by an SOL (Stricken without leave). An SOL dismisses
cﬁrrent chirggs, but permits the prosecution to refile
‘charges wifhin 120 days. This disposition permits the
’prcsecution to‘conduct fﬁrther investigation, but thek
proSécution seldom does so. The SOL leaves a technical -
legalwclogd over_thevdefendant, arguably encduraging

Qv
\(4

- good behavior.

Twy
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B SOL's are used in theft or burglary oaSes,~when the:k
defendant of fers restltutlon or when a burglary has
taken place, but no property has been stolen and no one
has been 1n3ured. ‘
A eecond diversiou procedure is the imposition of %§§\’
"good behavior.“ Conviction is deferred and the defendant'p7j
released with the genergl admonition that he be on good
behavior during a speﬁgfied period. After'succeseful
completion of the perlod,ch ges are dismissed;
Good behav1or is used 1n approx1mately 4% of the
;cases.. It is given to defendants w1th‘novprlor record who
o ~ are charged with miﬁor offenses and Whose pérénts'f'si—ﬁc'm}'~~
. substantial parental concern. Defendants in sChool‘with
'goédyscholastic records are preferred. |
,i’ | Co The final diversion approach is‘t?e impoeitdon of;court
supervision. Unlike the two previously,deSoribedumethods,
 court supervision attempts to maintain.continued contact.‘
e - with the defendant. |
| Currently superv151on is used for approx1mately 6% of
the caseload a: marked reduction from a 30% rate durlng
the 1950'>. The decline is attrlbutable to a reorganlzatlon

of the crlmlnal court structure, under whlch judges are

rotated between Boys Court and other judlClal branches.;‘oup.d‘"ﬂ'
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'As a result of rotation, current judges on the BoYs Court

- have less experience in handling youth cases and &re more

reluctant to rely on court supervision. L

Court supervision provides a probation period prior

~to conviction. Conviction is deferred and the defendant

?is_plaCed in the care of an agency, often the probation

"department, to provide counseling and assistance. The

typiCél‘supervisory period is one year. If the defendant

;,violates the conditions of supervision--most often simply

e

tha£ there be no arrests and that he‘report periodically

to the superv151vg agency—-the supervisor may petltlon to"

o rﬂlusta+e the charges. - : -

i
{7
Superv151on is mlnlmal or non-existent for most

defendants. The criminal court Soc1al Serv1ce Department

to which most supervision cases are referred, is under-

staffed and provides little assistance. However sévéral

sméll service programs accept a limited number ofgdeggndants

and do provide/;ealwsuéervision. L
-Defendants,and their families are often unaware that

“the defendaht has received a unique, noncriminal disposi~-

tion. They tend to regard the disposition as an outright

dismissal or-as a sentence to probation.

=113~
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, Although Boys Court has employed these 1nformal“

dlSpOSltlonS for moreé than 20 years, no attemnt has been

7
Ay

made to evaluate their effect on the defendants, or even
to systematlcally follow the later criminal careers of

' defendants who have recelved noncrlmlnal d:.spos:.tlons° As .

;ajAfﬁ
a result, evaluations of the court S performance are impres-

\I.

:slonlstlc and 1mpres51ons vary. Some officials partlclpatlng

Vbelleve that the informal dlSpOSltlonS do assrst the defen—"

dants; others feel that tney do not. Attltudes may change T

overnperiods of time. ' The judge who establlshed the pattern’f
of 1eniency in Boy's Court is currently‘in the CoOkTCountyll.
_’trial courts. Rerantly, he 1mposed harsh sentence on

a yoﬁng adult feion,~not1ng.that lenlency has been’"proven"'
1nerfectual S

© Prior to 1971 statutes in New York state provzded for

lOl

special court approach for young adults.’ The New York

procedures werekavailable to defendants between Sixteen and
elghteen years of -age, if the charges did not 1nvolve a ‘
capltal offense, and 1f the court consented to appllcatlon

of the statutory procedure. »

In felony cases, Ellglblllty was determlned shortly
after_arralgnment.k ‘The 1ssue was raised on recommendatlon

‘by'thengrand‘jnry, the prosecutor, orron thekcourt S»own

-114-
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was a discretionary decision and unreviewable on appeal.

~pr0grams.v
itkplaced a heavy-burden on criminal justice resources.

'_investigetion by the probation department. These

iy
¥

motionm‘ An investigationvinto the youth's background and

personallty and into the facts relatlng to the crime charged

T,
P-4

- was conducted by the probatlon department. The court

determlned,ellglblllty on“the basis of the report of»this
investigation and perhaps a hearing. The determination
. 102

,Eligible defendants were processed as youthful offen-

- ders throughout‘the remainder of the criminal proceedings.

- Court proceeaings were informal. A finding cf guilty
’fireSﬁlted“lhvadjﬁdication as a "youthful offender," which,

1unlike'an adult felonyiconvictiOn, dig net result‘in loss
-yfof;theerightito vote and other collateral liabilities.

bfYouthfﬁl offeﬁders were referred to special correctional

o The statute was repealed in 1971 prlmarlly because
103

Decisions pertaining to eligibility were made only after

decisions--unlike -the decisions in the Chicago Boys

’»Court—ewere{based on reliable data. -However, the combina=

tlon of early dec151ons and 1nvest1gatlons created resource
problems for the probation department"“'Although conviction

‘rateS'we:e high, maqudefendants were found.not'gullty, and

-115-
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investigations in these cases were considered useless i
‘?=because”they had not formed the basis for an adjudication.
#If a defendant was fonnd guilty, a second probation report -

was ften sought for the sentenc1ng dec151on.

3
i

!
i

i Un:formlty was 1ack1ng in both recommendatlon and
acceptance practlces. No recommendatlon standards for °
ybuthful”offender:status were developed and.decisions'u
to recommend were made on unclear bases by individual
'Distriet Attorneys and judges. |

Judges applied varying standards of eccepfance}‘ In
~a sample of cases drawn from Kings Countyy records, several
patterns emerged. Youthfulvoffender proceedings‘Were
favored for young persons near the lower limits of the age 7”
category (sixteen to seventeen years), and older defen- |
Edants were more often denled‘ellglblllty. Property offenses
were frequently dncluded, but assault cases were seldom
accepted. ‘ |

The New York sample disclosed one additional factor;-“
' Under the statute a,prior felony convicfion barred entry
into the youthful offendex process. The Kings County court
extended thls pr1nc1ple to prlor adjudications as a.§outhful

offender when the original crlme charged in the prlorv

case was a felony.
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'.theleasés filed in the Philadelphia Court of Common Pleas.

¥

Although procedures such as the Boys Court and the

NéW~YorK'selective youth court are seldom applied to defen-
dants above the age of 21, a diversion court’ in Philadelphia

r

“receives both young adult and oclder defendants, though most

~of the defendants are under 25. The court diverts persons

not charged with serious offenses and who might benefit f;om
a-secend chance to avéid a criminal career, and functions
as the Boys Court mist have during its formative years.

The pre-indictment probation court in Philadelphia

=

receives only those defendants for which the District

Attorney's office recommends diversion or outright dismissal.

Court sessions are held twice per week and the number of

~cases assigned to +the court each day often exceeds 100

Overall, this Emountsbto,approx1mately twenty percent of
| 104"

/ , .
The Attorney"s Pre-indictment Unit reviews indictable

1 ’/

mlsdemeanors andwfelonzes prior to indictment. Cases are

selected for dlver51on based on the prlor record of the.

/

‘defendant and the seriousness of the current charge. The

/ ..
emphasis of ghe program is on defendants with limited criminal

/

.histories. ibefendants with minor prior records may be

referred, out a prior conv1ct10n on a crime of v1olence,

a felony or a‘charge similar to the current charge results

1n exclu51on. Similarly, if the current charge involves



f\f\\f v1clenée or threat thereof, or is a charge of- nurglary of
a dwelllng, it is ccn51dered too serious, for dlver51on‘
HMarijuana and other minor cases of drug posseselon may be
referred; drug sales cases are not. l :

Roughly thirty five percent of the referred cases
involve posse551on of marljuana or other drugs. Forty-
flve percent 1nvolve petty theft charges. . |

The court proceedings areﬁinformal. The defendanu;‘) v

- the actcrneys, supporting personnel and the judge sit at'’
a conference cable. The diversion program is explained

: to the.defendant and a waiver cf speedyiﬁrial ie obtained.

Although caseload pressure necessitates a degree of speed,

- i

the judge does 1nqu1re into the facts surroun dingﬂthe

criminal complalnt the defendant's background and expresses .

ggenuine concern for the defendant.

Some defendants are discharged outright. Most,- however,

are placed on pre-conviction probation. The probation can
be for as long as two years, but three and eix month periods
are more common. Several social service agencies provide,
assistance to some of the defendants. A limited number -
k cf“drug dependent persons‘are,placed in treatment ﬁrograms.
For“theﬂmcst part, however, the probetichary period is

‘unsupervised.

B
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Apbroximately 20% of the defendants are denied diversion.
TWo‘reasons for rejection are apparent. A number of cases
are referfed inadvertently by the bistrict‘Attofney or
afé'referred by judges. Where tﬁé District Attorney in

_ the court objects to diversion in court it is denied ’

.summarily. Also, some defendants are unwilling to discuss
khonestly the facts of the charge and ig such ‘cases diversion
is refused for lack of motivation.
No formal studies ﬁave been made of the performance
of defendants placed on this form of .probation. The
impressions of persons associated with the program are that
\reci@ivism'rates are low. At least this orogram, as does

the Boys Court, avoids undesirable convictions.

-

"éourt Employment Programs

7
o Informal diversion programs provide conditional dis-
miséals with minimal supervision to defendants with minoi'
‘prior records who are charged with non-serious offenses.
Newer, more structured diversion‘progrgms provide éxtén-
siVé'services to similar types of defendants.
The mostdpopular new format is the court employment

program. The approach was initiated by the Vera Institute
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in Manhattan and Project Crossroads in the District of

'Columbia&los and is now used in over thirty cities. Its-
| b

i

utilizatﬂon was stimulated by grant programs of the U.S.

Departmeﬂ%'cf Labor and the Law Enforcement Assistance

Administration. ’
InvbOUrt employment programs, potential‘@articipants

are identifiéd by project screeners. Admission results

from application of formal criteria and interaction among

project staff, prosecutorial and judicial officials, and

~the defendant. Jpon admission, charges are continued

during'a specified period of job counseling and placement.

Dismissal of charges is customary after successful completion

of the term. Unsuccessful participants are returned to

court ‘for. prosecution.

We visited several court employment programs. One
program was examined in depth and provides a focal point

for discussion. This project is Operation De Novo in

Hénnepin County, Minnesota. Although there are some

N, ; o : i .
&g}ferences between Operation De Novo and other employment
programs, itS operating characteristics are illustrative

of the approach. ' ‘ s

- Operation De Novo was begﬁn undexr a“$74,000 grant

from the U.S. Department of Labor. The Minneapolis Urban

[

=Y

Coalition provided local sponsorship. De Novo diverts an
‘ * -

i c
average of 20-25 defendants per month.’ =
o

i
: i
o
3

|
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. 1 Selectibn‘of Clients
~a. De Novo
o g Operation De Novo obtains clients for diversign by
. screening all complaints coming through the crimiﬁal
courts, prior to and shortly after arraignment. %he ‘
N v inﬁtial screening tool is a bail report prepared for
‘ each defendant prior to his initial court appearance.
A sumﬁary review of these reports eliminates most defen-
Co dants. For those indicated as potentially eligible for
j.\’ release'on bail, prior record and cﬁrrent employmeﬁt
status arevthen considered. .
T T f£ this closer examiniation reveals that the defen-
;.’ ; dant may be eligibie‘for De Novo, a visual obsér&aﬁibﬂ is'
" made oﬁ.his actions during arraignment. This is followed
el : ‘bygg review of the prosecutor's file and, for appropriate
* de%éndants, an interview with the defendant and his'lawyer.
~ Fewer than half of the defendants interviewed are accepted.
. ' Cases selected for diversion by the screeners must be '

o R . . approved by the assistant prosecutor involved in the case

, and by the assistant in charge of criminal matters in the
; i prbsecutor's office. .
All decisions are colored by pragmatic-evaluations of
. whiép cases are acceptable. to the prosecuﬁor. As a result ex-
l‘}”‘» o dius&on cr?teria based primarilg on counseling considerations
-121-
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are difficult to identify. However, three admission criteria

apparently are premised primarily on counseling factors.

. ’
© . First, the defendant must be motivated for counseling and
demonstrate a willingness to seek better empioyment and e

,

N

improvement in lifestyle.® Second, since counseling is .

PY - directed at emplcoyment placement, theséefendant must be

. unemployed or underemplo?ed. Third, D& Novo does not éccept | (<<:

defendants with problems of drug addiction, alcoholism or ’ 0“

® | chronic mental disorder because the program believes that

[ - S
TR AN o 4

its counseling procedures wculd be iﬂé@fective for these o

defendants.loa

® The employment criteria has been strictly enforced.ji07

However, shortly before our visit, De Novo received pressure.
LY

to provide diversion for defendants who were not underemployed. L .

e This pressure came from defense attorneys who suggested

equal protection objections and from criminal justice
s
officials who believed that diversion was an appfépriate
@ disposition for many defendants rejected by De NoVb. ~AS a o
. : A

result, De Novo developed a diversion program premised on

restitution and available to defendants with no employment

v |
S ek T deey
ST R

L . limitations. i B

One criterion enforced during the ’screening process

a
[

reflects a combination of program and prosecutor views. =~ . o

L The formal program criterion accepts defendants wit,,l,;,out,
T . ; » Tl k :

>
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k';%% . »ta'maximnmtage 1imit, but defeﬁﬁgnts are more readily
| ascepted if they are under 30 years of age. In part this
is 1n response to prosecutor S views that younmer individuals
. Q’w are less sern.ously crlmlnal. Equally important, young
c oj ‘adultfoffenders are more marketable fontemployment, more
N 11kely to be unemployed at arrest, and may be more motivated
. o yrto improve the:.r employment statns. 108 Only 10% of the

L actual part1c1pants are above 30 ;

In accepting a high’ ratlo of unemployed defondants,
. ; ‘De Novo selects a h:Lgh llt'llSk counseling popula*t;on,." l?rom
e ~the perspective‘of the criminal seriousnessﬁdf botn the
;;”;l;m,d_, defendant and his alleged act, nowever, thefsoreening
. N . approach is generally’ conservai";"ive. The conservative
H | _approach is dictated By attitudes of local officials.
o Nevertheless, the history of D2 Novo reflects a limited
* ’ expansxon of appl:.cabll:\.ty. i
| » Tnltlally Operatlon De Nove was llmlted to flrst
offenders. Addltlonally, formal criteria excluded felonles,
. _ crlmes J.nvolvn.ng v:.olence and acts dangerous to other -
| ”_persons.“ |

The prior record restrlctlon was abandoned guite

e . . early. It was found to be unnecessarlly restrictive both

in terms of counsel:.ng objectlves and, more importantly,

‘IE terms of tlie serlousness of offense and the crlmlnallty




ot’ offender. Under, current practice, defendants with

o~

minor prior records are accepted. overall, 59%'of the
5' partlc:Lpante have no prior record and another 20% have
only a juvenile court record, The largeat number of reported

prior offenscs are alcohol violations and mlsdemeanor crimes

@ <7 . against property. Prior felony records appear for only 10'%
of the participants and those seldom involve crimes against

- .. persons.. Surprisingly, over 40% of the prior-offenseéyresultedf

\ \

in incarceration. However, although nwt spec1flcally repor &d

~ the terms of 1ncarceratlon were probably brief.

: e » Within one year of the 1n1t1atlon~of Operatlon'“
. . ' . J '/:i,.»\ ' } W

]G T o . ;
De Novo, leF 33 ;f defendants charged_W1th felonies was

O R , . w

& P :
permltted m‘~ﬁ“extension reflects the growing acceptance .

kN

'ofxne Novo among crlmlnal justlce offlclals. The program's

.

//serVLCe s "appear to be. effectlve 1n herplng partlclpants' R

restructure their llves around new employment p0551b111t1es.

o

Equally 1mportant, De Novo requlres strict compllance w1+h
program act1v1t1es befo re recommendlng dismissal of charges

and rates of rearrest whlle 1n the program are low.,

o Screenlng of felony cases is more strlngent than mls~

demeanors.log Mlnor mlsdemeanant offenders are accepted lf the

,aurrent offensé quallfles,‘lf the defendant is emplqyable and

(=]

@
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if he has the appibpriate motivation. Selegﬁion of felony

defendants involves, in addition, a careful assessment of

- B

the’ defendant's personality and attitudes, as .well as the

nature of the alleged criminal act.
.The current felony intake of Operation De Novo is
hiéh. In some months, more than half of the newly diverted

defendants have been charged with felonies. Virtually

.all such offenses are crimes against property, with forgery,

“théfé and possession of stolen property predominating.

"The growing confidence of criminal justice officials

‘in the program has also resulted in a relaxation of

~restrictions against crimes which injure or threaten injury

to the victim. A number of defendants.charged with minor
assault are now diverted. Even some robbery defendants
havé been diverted. In these cases, diversion occurred

only where there was no injury to the defendant.

In Minneapolis the courts seldom exercise discretion

in permitting or denying diversion. In selecting defendants,

the project deals primarily with the prosecutor's staff.

Individual aésistant prosecutors apply different standards

e
A<
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~injury to the victim or the use of a deadly weapon, diver- W

to allow diversion is the presence of a post—-conviction

for participation. This determination which is” essentially
subjective, is most important with respect to felony
charges. Overall, however, outright‘refusals of prosecu-
tors to,permit’diversion are infrequent, because of the
care taken by screeners in eelecting defendants and’epeir
abiliﬁy to predict prosecutor policies.

Cases selected for diversion must be epp%oved by the

assistant prosecutor in charge of the<case and by the
7

~superv150r of the criminal lels;on. Since the supervisor

will seldom permit diversion of cases involving physical R

f\&;

. sion is infrequéntly recommended for such crimes.

One factor tendlng to stregthen prosecutor reluctance’

i

tool which permits modification of convictions. The g - 4;.

procedure involves a stay of the imposition of sentence

'pending‘a period of probationary supervision.110 Success=~

ful completion of the supervisien results in reduction of
felony charges to misdemeanors. This procedure may be”

preferred to diversion»because it proQides tighter cOntrol

of the defendant and because theﬁecrlod of superv131on 1s deter—

mined by the sentenc1ng offlc1als, not the supervmsory agency

-126-
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\ = | Defendants and defen'se attornéys are highly favorable

. : : ‘to the u‘s,e of De Novb. - Except for 'outriéht; dismissal or

B "acquittal, it is the most lenient disposition from a defense
‘perspective. It is preferable to the proc;edure which reduces

e felony charges in that successful completion of the program

results in dismissal of charges.

4

' ‘b. Other Programs

* o | The‘ patterns in De Novo are repeated :Ln other .court
- R
| ' .employment programs. The trend towards expansion of general
' ' 'ca,tegoties of offenses and offenders is clearly present
' in other programs. The Boston employment program, for
example, was initial}y limited to young ‘af.:{u'l;s’“(blj"l-_:l.?‘ years
. . of age) charged 'with‘ misdemeanor offenses. The program now
is péi'mitted to take defendants in selected felony cases.
In ‘the Manhattan program, initial ‘restrictions l;miﬁed
‘ T diversion to&oung adults and minor charges. Both the age
. ~ " and offense limits have been . relaxed. The .N_Ianhattan pf;gram,
one of the oldest of f.he ’employment procframs, now receives
‘ o sofne crimes of violence. :
/; - ~ This‘expa‘nsion pattern is best des’érib'ed as the result
/ . of growing co,nfidenc:e of criminal ‘justice officials in
. Co the "[s'e\rv;iices pro’vided. An impo:&tant element is the’ é;anérally
"wm ,hi‘gh quality and inf:'ensity of’sefv,ices, which is oft\f.:(\n‘ in
‘ d”i‘.re‘ct contrast to‘ the 1imited services and lower qua,lity, .
® .0 | | i

-127-




‘; : of overfoaded'correctional procedures. Egually important,
in each employmént,program,visited, partigipationﬁin’diver—
sion is not a "free ride." Performance réquirements are

® strictly enforced and many p;rticipants‘arevreturnedbto 5

’ court for failure to comply. | )
As-in De Novo, in other'cities,visited the expansionk

é‘ is’confi?éé to s%Fuations in’which the alieged‘act or‘#he |

- backgrouhapgéxﬁﬁéfdefendant suggest the_desirabilitfvof“"‘

leniency. The'expansioﬁ can result from changes’invinsﬁi—_~

L B tutional or individual perceptions. Attitudes of individual

| ‘communities within a city often influence both initial
policiés and the exteht of expansion. Opinions of‘individual;“

o . assistant prosebutors’and,judges vary; one may permit diversipm;‘

of a case which another will not. Despite expansion; certaiﬁﬁ;

grimes such as armedﬂ%obbery, homi¢ide oxr iérious assaﬁlﬁ'

'05" under aggravating ci&gumstances~are virtuaily never diverﬁed.
Diversion of prcperty’;}imes is most,freqﬁént,

B
L"'ig\"i‘,

" There are indications in other programs'that counselipg

L

fd success is greater for defendants charged with more‘serious_f |
: crimes.lll In New York defendants charged with ordinance j
" violations: had low rates of counseling success,”pfesumably
. *  because they lack inCentive to pa:ticipate., aAlso, for
. - o
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minor charges, the benefits to defendants of obtaining

~a dismissal are less and they may be reluctant to partici-

“pate. For example, in New York, marijuana possession, first

6ffendérs are often reluctant to enter the prog;ams. New
VYork statutes allow continuance and eventual dismissal
after a period of good behavior for these defendants énd
defendants’eligible for this procedure most often refuse

to_enter an employment program'.112 v i

Services

¢

a. De Novo

Defendants selected and approved for diversion in
De Novo must sign waivers of speedy trial rights zond state
a willingness to cooperate. They then appear before the
criminal céurf and receive a continuance of the charges

for six months. Other employment programs typically

“,proVide only a 90;day continuance.

b
o

~who is

Participan;é are taken to the De Novo offices by the

project screeners. A brief interview with the project intake

coordinator further explains the nature of the program.

The participant is then referred to one of the counselors
‘primarily responsible for placement and training

activities.

=129~

B U



£

8 e -

T T I VS MNP PV S

De Novo currently employs nine counselors. Five of
thé couhsélors are ex~offenders with no formal éounseling '
tréining. Since the main objective of the programs is job
placement, formal training is often not essential. Its
absence is off-set by enthusiasm and an ability to relate to
the élients may be more important. In addition, in Operation
De Novo, supervision by trained personnel supplements thé
ex-offender staff.

- [
Counselor contacts with De Novo.participaﬁts'average
one-half hour per week. Specific arrangements are flexible.
Much of the activity is concentrated in the early periods

of,program partiqipation, during which apptitude tests and

o e e :
o S N

personal conversations establish a program to be followed @

in later placement activities.

-

Since the bulk of the participants are unemployed at

entry they frequently require immediate financial assistance
. o v

.+ 7"during evaluation and placement activities. De Novo maintains

. @ financial assistance fund from which small amounts of
N ‘

4

'eyérgenc§\fipancial assistance are given or lo;ned-toAclienté.
waf'one¥f5h£§Q of the’participants a:é referred to outside

. égéﬁeies to meeé\subsistenCe needs. Placement in'partQtime

- or temporaryxemployment, often through Youth CorPS'brograms,

'is also used f£or this purpose. = v T f" ;,'
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’Ex%rants in De Novo often lack eve# basic vocational
sﬁills and De Novo utilizes educational and job training
referrals‘to increase the participants' éapabi%itieé. Over
20% of the participants are referred to educational services,
For moét this is at the high school level; for some the
educational needs aré even more elementary. . ‘

Job training referrals occur for 17% of the particiganﬁs.
‘Most such referrals involve clerical or service occupation
training. ‘Thekextent to'which training programs are utilized
is limited by the staff view that the benefits received and

the likelihood of client retention of such posts are specu-

“lative. In addition to referrals, De Novo employs two tutors -

on a part-time basis whose primary function is to teach basic

job obtaining and retention skills. Discussions relate to

wsuch simple functions such as completing application forms

and using an alarm clock to ensure punctuality.
Job placement referrals are made for dlmost 70% of
the participants. Many referrals do not result in placement,

but most of the persons for whom employment is sought are

eventually placéd.

... Rates of job retention are low. Almost half of the

participants for whom placement is obtained require second,

~ tnird or more placements. Failure to retain a position

o . Vo

results from a number of factors. Even with the incentive

- =131-



of avoihing conviction, many clients lose interest.in the
low-paying jobs they obtain. Inadequate employment skills
often lead to termination. Finally, manﬁ employers are willing
fo accept such emplbyees in principle, but do not tolerate '
them in fact. ’} | i

In making employment referrals, the counseiing staff
has developed a-list of eﬁpfoyers who afe willing to hire
De Novo clients, and relies on certain employers found by
experience to be more likely,to accepgxénd fetain'referred’
élientsf At first De Nové also‘utilie;é the Minneeota qu!
Bank listing of employment openings, Ehﬁ discontinued its = i
use wheh procedures of this system were altered to include -~
extensive data eoliection and retent%én~concerning‘iﬁdividual

users. , ‘ L .

o The emphasis of employment referrals is necesSarily on

low~paying positions. Most of the placements are at Wages'of~

under $2.50 per hour.
b. Other programs. : o ' ‘ .“

As with respect toiscreening functions;_the opefational
characteristics of De Novo in the service area are similar to
£hosé noted_ie other programs. The'primary‘pOintlof difference
is that other programs utilize a standard 90-day continuance 
of‘charges. However; services delivered andkmethodsfof  ' |
delivery are relativelyeconsistent,ambhg fhe programs,

o gD g
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. The use of ex-offenders, ex-addidts and other "street
~people" is counseling positions was initiated py the Manhattan
) | v program and is commoﬂiy regarded as successful innovation.113
| The ability of such counselors to relate to the clients and
s the enthusiasm which they bring to their tasks off-sets the
i‘ . o lack of formal training. However, several programs report
:g need for intensive screening of applicants for coﬁnseling
positions in order to make the innovation work.
o - Similarly, thepattern of low educational development
and iow employment skills is encountered in other‘programs.
ciees.-o  As in .De Novd, it»regﬁits in a pattern of frequent attempés
:" ; - anf failures to place cliéﬁ%s before a final referral is
| »compléted.ll4 | ‘ N
- -
.‘ | Measures of success : o .
a. De Novo T ,
o Ty
K At the close of the period specified in the initial b o
. continuance, successful participants are returned to court. . \“x\
o
-132-
e : ,
o

B s Lo W ¥ ORISR . [



In somexcases, addltlonal contlnuances are requested in

o b

order to complete counseling” and placement work. Unsuccess- '

ful participants may be termined and returned to court fof

| prosecutién at any point during their contact with De Novo.

¢ h/ As with the initial decision to divert, judges regard

" the dismiséal decision as essentially a p;osecutprigf func-
tion. The prosecutor, in turn, accepts Opération De Novo
recommendations in virtually all cases--there has been

‘only one refusal to dismiss. This acceptance of recommenda-
.tions is a derivative of two factors--initial decisions to
divert reflect prosecutcrial policies and dismissal recom-
mendations follow conservative practices.,
Decisions tu terminate participants without a

recommendation for dismissal are largely at the discretion
of the project staff. Slightly more than 30% of the

~f;aggi¢ipan§s are terminated as unsuccessful. The most often
sfated reasons are re~arrest, lack of cooperation and
absconding from the program. The latter accounts for Eo&ghly

“._ 40% of the terminations. Re-arrest accounts for another éO%.

- However, one-third of the defendants who were arrested while

A
=)

in the program were not terminated. If the rearrest does

® not come to the attention of the prosecutor or, when it does, °

'C?if the prosecutor does not demand termination, the stafﬁ‘mayb

retain the defendant in the program if it is satisfied with

®
3
Q
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the quality of the client's participation. Similarly,

tegminations“ﬁor lack of cooperaﬁion deéend on subjective
@ . . .

jud&hents. Despite some flexibility, De Novo's director

Y ‘ Y k3 = > ' > ¥ l 5
describes termination practices as "conservative." L

The rate of aéiest for De Novo clients during program
. participatién is over 15%. However, most of the arrests
‘arg for minor charges and convictions occur for approximately
half of these participants. No data is available concerning
arrest rates for a comparable defendant population during

the six month period following fiiing of charges.

| De Novo's impact on recidivism is unclear. The program
has not been in oberation for a sufficientlf 1ong period of
time to develop follow-up céﬁparisons.of recidivism bétween
participants -and a selected control group. However, in a -
three~month follow~up of successful completions, a recidivism )
}ate‘of roughly 10% héS‘beén noted.
| Operation De Novo produ%ed an oVerr30% increase in
employment among successful pé;ticipants. However, while

71% of participants reported some employment during the

firét three months after the program, only 53% were employed
at the end of the three-month period.116 Almost one-half

of them were holding jobs‘cther than those with which they
left the p{Qgram.' T
' 0peratioh De Novo costs roughly %70G per client. This

is similar to the costs for other employment programs,ll?

s

and is less than the average cost of probation counseling.

o
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S b. Other programs
“.C‘ As 'in other respects, De Novo is similar to other ¢
employment programs visited in both the stanaards used‘
to measure success and the program's perférmancg along
@ these standards. Other employment programs‘r irisited
terminate between 30 and 40% of all participants withpﬁt kqt

a recommendation for dismissal. The standards for unfavor-

&

o " able termination are applied on a flexible, discretionary.
basis by program staff and; despitg the flexibility,
application is generally described as cdngggvative or

® strict. Lack\of cooperation, rather- than any firmﬁﬁtandard

such as re-arrest, is the most frequent explanation for 0
118

termination.
o . | The pattern of compliance withjgismissal recogﬁendation;
in De Novo is common to most employgént programs. in o T
several programs, the staff view the dismissals as essential

.’ to maintaining the integrity of the program and the client

incentive to participate. If prosecutors or judges are (q\

reluctant to comply with the~recommendatians, strong

efforts are made to persuade them. The problem is minimized ° -

by prosecutorial and judicial participation in the initial

in one city, one judge routinely refuses to grant dismissals,

b}

SR " believing that, despite successful participation, a criminal

i i » ) o

! . : ’ % : o 2
i C L p:
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decision. Nevertheless, reflusals to dismiss do occur. For example,
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4

‘act requires a criminal conviction. In another program,

lees~thad750% of successful participants receive dismissals.
1 N

1‘ | Again, judicial attitudes are the important factor.l19

Q Lo | : Most other emploYment programsyrepdrt lower arrest

raﬁes during program participation than the over 15%

@
' ~rate in De Novo. For example, the arrest rate in the
:ﬁ%ﬁ?wwsf' :VManhatt@n program is under 5%. 120 The explanatlon of thlS
dlsparlty is not clear. rMost likely, it relates to the

“fact that De Novo part101pat1cn last. six months, while
-~ other programs retain part1c1pants for only three months.
.»' Also, De Novo's counseling services are less intense than’
S L koﬁheroprograms; roughly the same aoount of service is
',deliverea‘in three months in other programs as is- delivered
. \ during the six month interval in De Nyovo.hlZl o | R
S In other employment programs evaluative studies have
been conducted While these guggest, on their surface,
Hreduced recidivism among'successful participantskin comparison
to a selected oompérisoncéroup of non-barticipatiné defeo~
Fe .  ~dante; methodological problems make the comparisons unreliable.
o | The we‘valuative study conducted for the Manhattan program is
'ek . Vrillustrétive.122 The re—arrest records of all dismissed
| | part101pants from the 1n1t1al 23 months of the program were
. E ‘ exalplned. Of the total of 247 successful clients,- re-arrest
--data could be traced for 152. Also a sample of 100 unsuccessful
Q"’pe:t1c1pants, matched according to initial entry dates with | ﬁ.

. ; L the 152 successfdl clients was taken. ‘Of the 100 terminated

8
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defendants, rearrest data could be traced for 62, and these
constituted the study's terminated client populatioﬂ. Finally,
to construct a comﬁarison group of defendants who had no

contact with the program, court records were examined .for

‘a three-month period prior to the program. This examination “

Yielded 150 persons who might have been eligible for the

'program. Of these,‘arrest data was traceable for 91 persons, , 'ﬁ

and these formsd the control group. L i
Rearrest information was compéred for 12 and 18 monthc |

périods followiﬁg disposition of charges. The 12 mohth

comparison is noted below. o ' 1 P

Date of project ' | . Re~arrest

entry Group # subiects "~ percent
| =2rovp ‘ _E-._7;r,
[
- ~control .91 31.9%,
. . . L%
initial 23 _ ,
- months . dismissed 152 15.8%
‘ ‘ termirated 62 . .30.8%
N ) B . \x n . : .
initial 13 = dismissed 76 T 25.0%
months ‘terminated 30 36.73
1423 months dismissed 76  6.6% f
terminated 32 25.0%
Although it suggests lower recidiyism for successful S

participantsy.the study results are of'mqgginal'valﬁe.~ The

study includedinlykthose‘pérsonéwfbrrwhgm there was a = SraE

possibility of‘tracing‘arrést recordskthrough~poliq¢ data
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facilities. In practice, this excluded ééfenaanﬁs charged
with offenses w@ere finger prints are not routinely taken.
The excluded offenses were minor violations such as dis-
orderly coﬁduct and misdemeanor assault. The significance
of this exclusion is that, as noted in the project feports,
counseling is‘less effeé%ive in cases of minor vioiations
beéause fhe defendant has less incentive to cooperaﬁe.
Equally important is the manner of recording later

arrests for those defendants studied. The study relied

on police department searches of their own records.

Offenses committed later that did not involve a finger-

 Aprintable crime may have been excluded. Also, it is " not

certain that all defendants for whom a search was requested

N

could be fully traced t%iough police records 123

1

= An additional,obvigﬁs limitation on the reliability

of;the study resultglinvolves the fétionéle for selecting
a control group. The purpose of é control group was to
provide a similar défendant population against whose .
recidivismV'the rearrest performance of successful clients .
boﬁld.be qupared, The control group had similar prior

record, current charge, age, sex and race characteristics

as did the successfully diverted defehdants. However,

* successful diversion clients were first screened for

-138-
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rthe motivational differences
{ .

"all or most of the lower recidivism.

.or judicial domination of decisions concerning program -

nonserious offenses. /

R AL U UV ~,,' ’. '.; . ‘. L L B e R A .-_.4‘, e v o s o A% Ny «.n....v‘..:.T ‘ ’ 0
motlvatlon and 1atex} in fact/adequately cooperated P % o
_with the program for the full councellng term. Neither of-

these steps could be simulated for members of the control

group. As a result, there is the strong possibility that

bet T-en'%he two groups explains =

A related problem is that program screening in Manhattan

-~

ellmlnated defendants w1th drug, problems because they were

regarded as poorer counseling risks. The screenlng process,

<

included both interviews with potentially eligible defendants
and a review of their prior'record Even w1th this screenlng, j ‘:gf

one—fourth of the defendants accepted durlng the flrst year

-

had drug problems "24Vor the control group, only the prlor

record could be reviewed, and it is llkely that thls.group
Ld . 4
1ncluded more drug users than did the successful cllent

populatlon.i &

Operation Midway . . RSN
In the counsellng and treatment dlver51on programs f‘k o e 55
dlscussed prev1oucly, virtually all successful part1c1pants,

recelved dlsmlssals. ,These.programs-1nvolvedJprosecutorlal~5?77~“'

“entry. Diversion caseloads were comprised of low priority, i




‘This sectien discussesba‘non-statute diversion program
inywhiehethese officials play a secondary role in determining
éhé eligibility of ihdividual defendants. ' The program is

O L _ entltled Operatlon Midway and was developed by’ the Nassau
. E ‘ County Probatlon Departmer/xjt under an LEAA grant.ié,s_
Ellglbllltyede0151ons are made by the Counselihg
»etaff‘under guide;ines formulated by thekprogram, the
'DistrictﬂAttorney end criminal court judge. Prosecutor
e‘epproval for specific defendants is granted pro forma.
'Althoﬁgh;the-entry decieion is tﬁus essentially a correctional
‘fﬁnction, the counseling staff attempts to predict prosecu--
torial and jﬁdicial reactions to individual defendants in
imaking theee decisions.
| The policy\deéisiets of‘the judge and prosecutor are
'eexerCi%ed on individual defendants at the dispositional
"level. Only one-half of.the successful participants
‘receive dismissals. For the remainder, the program's
,extens1ve pre- conv1ctlon‘correctlonal services play an
‘it o '1mportant role in plea bargaining and sentencing de01s1ons.
vQ ‘, | o Defendants faced with possible felony conv1ctlons
‘vare often willing to apply for Mldway desp1+e the uncertalnty
‘ S ‘cf obtalnlng eventual dismissal and the fact »_hat counseling
8 ';may last for more than one year. On the other hand, the'
| prosecutoﬁ does not resist the program, largely because it

s
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places the defendant under lesé supervision of an accepted

"

criminal justiqe agency and does not preclude eventual

conviction in serious cases. :

,

Structure

Operation Midwéy offers intensive, varied counseling
to'seiééted felony defendants on a non-institutional |
format. Prosecution is deferred for up to one year for
selected defendants. Eligible defendants must be between;ﬁ
sixteen and twenty-five years of age and reside in Nasééu
County. At the éutset,_all felony charges other than
homicides were considered eligible for:participation.
'Recentiy, at the urging of the Nassaquounty Distri¢t‘:
'EAttorney, some feloniousvsales Sf narcotic drugs have'béen-,

excluded.

Ljsfi'd .

o

. Application forkadmission to Operat on Midway is made

:\\\H

by formal motion of the defendant within/thirty days of
ciqdictment.' A Midway reptesentative is assighed to the
court to assist in identifying eligible defendants.;

Lt e e s L W ey
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- defendant's expectation of lenient disposition through

traditional processes. Counselors in Operation Midway

Thé proportion of potentially elig;)le defendants who
actually apply for the program is uncertain. Estimates
range from thirty percent to fifty percent. Reasons for

r

failing to apply vary, but an important factor is the

’

suggested that applications are more frequen£ when the
defendant has little chance of. successfully defending
fagainst the charges'or anticipates a harsh disposition.
ong defepée attorney‘suggested that a lenient plea = -
bargain‘offerilo: even the expectation of such an offer,
reduces the defendant's motivation to participate.

Evén after a wotion for admiSSion is filed, a lenient
disposition offer might result in withdrawal of the motion.
?ix percent of Ehé épplications for Midway were withdrawn

by the,defendant. Some of these withdrawals were intended

 to avoid ~the potential negative implications of a.rejec-

tion by the MidWay staff. This practice occurred especially‘

durinﬁ'thewearly peridd of the project. It was.discontinued

- whendefense attorneys were convinced that a rejection

would not be held against the defendant. In other cases
the motion was withdrawn becau%e of a plea bargain. For

. S . ) . .
example, in a case involving possession of  a narcotic
o : )

- drug, the motion was withdrawn and the defendant pleaded

N

A

3
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guilty to loitering. *"he defendant's motion had been
favorably received by the Midway staff.

v

A motlon for admission to Operation Mldway ‘nltlatES~

a screening process which,_in theory, involves Midway~

staff, the District Attorney, and the judge. 1In practice,

" however, applications are approved if the Midway staff so

recommends. The District Attorney's office plays a passive

role, resu}ting from the trust that has developed in the
performéhée of the Midway staff_é'The prosecutor's willing-
ness to accept a Midway recommendation is also facilitated
by the fact that admission to the program does not bind

the prosecutor to agree to a dismissal following successful

completion and the fact that Midway is opeiated by the

Nassau County‘Probation Department, an agency with

demonStrated competence in supervising criminals.

Roughly fifty percent of all appllcatlons are rejected~
by the Midway staff. The formal criteria for ellglblllty
are the age and charge limitetions noted above and ‘a “ |
timely filing of a motion. Siuce few applications are

filed which do not comply with these formal criteria,uthe

more 1mportant reasons for rejectlon are the subjectlve

- crlterla enforced by the staff.

Thlrty-flve percent of all rejectlons occur because of

caseload con51deratlons. The majority of these are de51gned ;

to malntaln the low cllent—counselor ratlo whlch Mldway

-143-
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"\\\ ‘, regards!és essential to delivery of intensive probation

services. Initially, counselor caseloads‘ﬁgre limited

to 25 élients per counselor, but this rati& was later

‘ reducéd to 20 clients per counselor to ensﬁre frequent

contactt An additional caseload cohsiderétion is the

’ desire of~the program to retain a balance between drug-

.‘re}ated.and other offenses. Because of ‘the age limitations

of,ﬁhe eligible population, a majority of the applications
involve drug offenses. Rejections occur to limit the pro-
pértibn of drug offenders in the program to approximately
404,

The screeniﬁg process involves interviews of defendénts
by memﬁers of thc gounseling staff. Tﬁe interviews, which
are extensive and may involve discussions with the arresting
officer, seek to determine the applicant's motivation for
'ireatment and the overall nature of his problem. Psychiatric
or other teSting procedures are occasionally used dﬁriﬁg
screening. Applicants may be rejected for failure to
‘cooperate wiﬁh'the interview process or bedause they fail’

.  ‘ ép display adequate motivation for treatment. Rejections
'may also occur when the preliminary assessment suggests
either that care other than that available in Midway will

be of most be@éfit to the defendant, or that the defendant

- is already under the care or. supervision of another agency.
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: \\\ Operation Midway is not limited to first offenders,
® : ot )
' and over fifty percent of the accepted clients have prior

records. However, if the applizant's prior record is
’ r

lengthy or indicates progressively worsening criminal

‘. behavior he may be rejected. ‘
None of these criteria are inflexiblei126 The m;nner
. in-which they are applied in making specific screening
| decisions varies. An illustrative rejected application
suggests the interplay.
".. ) Defendant A was charged with posseggion

and sale of marijuana. He had two recent
convictions on drug charges, serving a

two yvear sentence in one case. Ancther
drug case was pending against him. Inter-

_ views established that the defendant experi-
e . mented with "virtually every kncwi marcotic.
drug." No strong motivation for treatment
was noted. Midway recommended that the
court reject the defendant's moticn. The
counselor noted that "the interests of

: society and of this individual would best

® be served by confinement in a residential

' setting where his deep-seated drug addic-
tion would receive the intensive care and
therapy indicated." .

On occasion, the judge refers a defendant to Midway .

) although the defendant's prior reéord would otherwise suggest
exclusion. This occurs because the judge believes that the
defendant miéht benefit‘from Midway's éervices. Ih such

ﬁ.’ circumSténces, thé%reﬁerred defendant may be accepted by>
' the”prograg with some reluctance. |
_.> E
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Apﬁlication of these criteria produée%a selected,
intermediate risk caseload. Most clients are from lower
middle class backgrounds. The medlan age is nineteen
years. The program is not limited to persons with minor

prior records and participants have freguently been charged

. with serious felonies.lz7 On the other hand, persons'with

L e & 0 Dy b

Id

1ehgthy criminal records suggesting hardened criminality,
severe addiction problems, or serious emotional disorders-
are exluded by the counseling staff,.

Counseliﬁgr~

The Midway staff consists of thirteen counselors.
Their c&éeloads are limited to roughly one-third of the

normal probation caseload in Nassau County. Unlike in

‘employment programs, Midway counselors are trained probation

workers. Cost per client is roughly twice the cost of
probation supervision.
The services provided to clients are varied and

individualized. The counselors make ‘extensive use of

intelligence, vocational and other testing and frequent

contact is maintained with the client and his famlly.

Funéf}are available to support clients in vocatlonal training

i

services. Also the defense attorney is encouraged to remain



0 ‘
I :
in close contact with his client and the program.

o

Participants are required to comply with five rules

o

of behavior. They must refrain from violations of law,
 maintain residence in the county, feport changes of address,
keep appointments and submit to psychiatric and medicgl

tests as instructed. These rules are loosely enforced and

nohcompliance does not automatically lead to terminationc;‘z8

The services produce changes in the client's lifestyle,
or equip him with the capacity to function in his current

. situation. Two illustrative client histories demonstrate

]

e

the diversity of the approach.

Defendant B: Defendant was seventeen
years old. He was charged with burglary
. and petty larceny. He had two prior adjudi-
.cations as a juvenile dellnquent (both invol-
ving burglary), one conviction for possession
of stolen property and two arrests (both .
- ' dismissed) for burglary. - :

His family environment was poor. The
mother was dominant and possessive.: The’
father had alcohol problems. His attitude
was to blame others for his problems.

Defendant entered the program while in,
jail. Testing indicated average intelligence
and attitude problems. Early performance in.
program was marglnal There were failures to
keep app01ntmepts and general disinterest.

o - Problems WL&H famlly ccntlnued

Gradully, counseling built a new atﬁltude.
Defendant obtained employment at a gas station.
Independence developed from parents. Cgiitinued
assistance obtained employment at a hospital.
Defendant married. Participates in Fortune
Society. ' ' :

\
N
N
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v Defendan*; C: Defendant was twenty-four
years old. He was single and a college graduate.
leed in county for eight months. Charge was
posses31on of a dangerous drug. Prior record -
of drug offenses. )

- Testing established C to be in the upper
one-third in intelligence. He had some involve-
ment in hippie culture. He suffered from a
speech impediment (stutter) Future plans were
ambiguous.

. Midway arranged speech and hearing evalua-
tions for the defendant. These revealed no
‘emotional cause. Defendant was placed in an
“oral communications course. His speech
difficulty improved.

During preliminary portions of the
program defendant held several jobs Testing
and ‘interviews revealed an aptitude and interest
in a legal career. Defendant applies to law
school. Career plans chrystallize. Refrains
- from use of drugs.

The initial intent of the Midway planners was to

establish this program as a crisis intervention service .

‘utiZizing the trauma of arrest as an opportunity to reach

the defendant;s underlying-ﬁroblems. However, procedural
problems prevented the program from reachiné defendants
sﬁortly after arrest. Arraignment on an indictment was .
chosen as the earliest feadible contact point.

The counselors adopt what they refer to as a client

advocate role. In many cases this role is manlfest in

arranging dispositions for successful participants. This

is discussed in the next section. The advocate role is

also manifest in the treatment and counseling services

of the program. - V _ ; o .
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The basic counseling attitude is that the crime

charged is a product of broader maladjustments in the

R

individual's life. The counselors seek to remedy(these
o +

maladjustmenﬁs by affirmative‘dction. Several illustra-

tive examples of the resultant practice are instructive.

The rate of successful completions for qlients admitted .

-him to intake and secured services.

a. Client was frightened of his
first contact with college. Counselor drove
him to school and assisted him in settling

in a dormitory and during orientation.

b. Client discouraged by administration
of Welfare Department.  Counselor accompanied

c. Client involved in fight with) two P
men and charged with assault. Receive(l summons
~although police and District Attorney illegarded

4

charge as inappropriate. Counselor appeard
with client in court and explained Lo new
assistant District Attorney that prior District
Attorney had promised dismissal. Client
received a dismissal.

d. Client's employment teriminated because
of arrest (on which Midway entry was based).
Midway officer met with employer to have client
re-instated. (129) ’ 5

o

to Operation Midway is high. Only thirteen percent were

returned to court as unsuccessful. The majority of the

terminations were due to lack of cooperation on the part

of the defendant. - , .o

0

W o< < s

4

s
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‘Although»;earrest is not, in itself, a sufficient basis
1 ! o, ) K ” .
fo¥ termination, it does lead to an informal reassessment
N i : { o o e .-
of the clients' progress. This assessment may result in

'termlnation. However, at the time of our study, only 4%

 of the partlclpants had been rearrested while in the

counsellng program.; ’ ; , .
,«,Mldway has bheen in operation for slightly more than

‘two years.zlsince the treatment program averages twelve

‘months;Jfew'participants have been out of the program for

anjextended period and an evaluative study of post progrem

E performance has not been completed _The data that does

e

'ex1st 1s, ther&fore,of uncertain value, but éoes suggest
| N
&, goed pe*‘c

rmince. Only three.of the s eve S completed -
'part1c1pants have been re- arrested, and each was arrested

on a minor- che qe. Also, attitude tests administered to

- ¥l -

_some completed part1c1pa;ts 1nd1cate positive changes in

comparison to similar tests administered at the outset of

T

A\program,participation.l3o
Dispositions

“fFollowing completion of the counseling period, the

" participant functions without supervision for ocne to two

months. ,After this period is completegd, a disbosition

v " , / .
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conference and appearance is held in court.

files a recommended dispos sition for the def endanév:ww

eventual dlsp051tlon is a result of interaction among the

7

Midway counselor, the judge, an a551stant District Attorney

and the defense attorney.
The judge and the District Attorney's office
inactive in the initial screening decisions; they

rely on responSible action of the Midway staff to

are

admit

for

o

~motivated applicants who fit the general criteria

~ admission.

persons.

At the dispositional point, however, they
assert their personal judgments concerning state

interests. 7 o ; :

The Midway staff believes that successful participa-

tion in the program justifies dismissal of‘charges. “

judge and the District Attorney¢ on the other hand,gtake

the position that, if the crime charged is serious, conv1c-

8]

‘Refusals to permit dis<

\

tion of some offense is required.J

missal occur in drug sale cases, robbery and crimes against

They also occur  in other crimes&where there are

aggravating circumstances. Overall, sllghtly more than

fifty percent of the successful part101pants recelve
dlsmlssals. j E , o -

&

Dlsmlssals are never granted in drug sale cases.i At

2 e -

EEN

‘The |

.- .
o
M
.
;
0

| the point of our visit, sale,cases were newly ekcluded from o



Attorney @nd occasionally ;s more severe.

N

D

7

Operaticn Midway. There is some questlon as to whether

thls exclu51on applles only to pnrsons 1nvolved in large

sales, or to all defendants charged with sale;‘,Regardless;

- in practice, the District Attorney requires a conviction

}

1 at least a minor charge in all sale cases.
g Defendant D had been charged w1+h pos-

‘ ,session and sale of LSD. He was in tke program
for twelve months. The Mldway recommd nda— .
tion was dismissal. It described the‘defen-

7 dant as a nineteen year old, alien youth. He
had become involved in the drug culture. During
the program he developed independence from this

\lnfluence and obtained employment,’ He was more
accllmated to our society.’ ; U

O

Lo

”

In the case of Defendant D, the DlStrlCt Attorney did

nck follow t i way recommendation. A plea to dlscrderly
conduct was entered. The defendant receivedAan unconditional
diecharge (disposition‘amounting to conViction, but with v
no sentence).
Charges of crimes against property are dismissed if
there are no aggravating circumstances. Crimes againet
‘Persons are never "dismissed. | N N
Most often refusal to offer a’dismissal originates
with tne Dlstrlct Attorney. However, the judge s view of

these crlmes is often 51mllar to that of the District

, " Defendant E was charged with armed. robbery.
‘Midway recommended a reduced charge. The
‘District Attorney agreed to a plea to a v

) i doA . % E . e
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t ,misdemeanor. The court refused th lea S
rEUUlIlIlg s instead,; a plea to a- Slass-E — 77 s RARE
felony.

In disposition proceedings, the Midway staff
perform as advocates for the defendante. The counse%or‘
becomes involved in plea negotlatlon.131 The defendant's ,’,
successful performance in Midway is taken as a mitigating

factor in both plea discussions and sentencing decisions.

For the successful clients who do not receive dis-

missals, completicnﬂqg Midway procedures results in lenient
dispositions. None of the defendants were sentenced to C =
incarceration and most received unconditional diSChargES.fi”"‘““‘“*“
Most were permited to plead to misdemeanor or other minor J ~ ~
charges. It is generally agreed that, in all casés, the .
disposition received was more lenient than would have 3 : o
been anticipated without:Midway. . -
Dispcsitions of drug sales cases are illustrative: B
Crime on which Convicted: L ' = o -
‘Disorderly Conduct - 6 cases o
Public Intoxication . - 1l case . e
' Misdemeanor Posse551on - 4‘casec4\ P,
Felony Posse551on S - 2 cases ;m ,
o A R

13 cases

e ap e st et e L g
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Sentence:

Unconditional Discharge - .9 cases
Conditional Discharge - 1 case
‘Probation : - 1 case
Not Indicated - 2 cases
13 cases

7

The project's role in plea bargaining varies. 1In

‘some cases it amounts to little more than affirming that

thevdefenﬁhnt has progressed under Midway's guidance. In
other cases, the staff strongly urges leniency.

The staff has modified its recommendations in response

to the perceived policies of the court and the District

Attorney.v In cases in Which dismissal is unlikely, the .
staff recommend reduced charges. This occurs déspite

the fact that the staff most often believe that dismissal
afe justified fbr successful participants. It occurs
because the staff believe this modification is nécessafy
to méintain their credibility in the eyes of the District

Attorney.

e e

ksummarg

*

With the exception of the victims' interests, all of

. the discretionary judgments which play a role in diversion

. practice are clearly operative in this &rea. Judges and

| O
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prosecutors define some offenders and offenses as not

seriously criminal and appropriate subjects for non-criminal

diSposition. In the absence of structured diversion programs,

noncriminal dispositions include screening and unsupervised
diversibn.‘ When a structured program is present, sim}lar
policyydecisions by these officials result in réferral of
noh-sééious cases to,thé program. On the:other%hand,
diversion of serious cases ié not common in ¢ithérkthéf
informal or the structured progra%s.' An a?parent exception‘ig
Operation Midway and,- significantly,- in Midway the'poliéy |

decisions are expressed at disposition.

In the intensive service programs the project staff

structures diversion recommendations in iine with the

v

perceived policies of the officials. The staff also . oy

enforces motivational and other criteria to select and
retain a client popuiation_which is amenable to counseling,k
Defendants do not invariably elect diversion.  Rath§r,
when the }ikely result of prosecution is less severe, the{
defendants avoid diversion. )

The services provided tb‘divertéd defendants in the

programs discussed in this chépter range from minimal

supervision, through vocational counseling and placement,

to intensive and multi-faceted counseling, In part the
variety of approaches :eflects’of,thé'amorphus nature of

{;‘:i;\, : .
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the cli%nt population. In the absence of any single
identifiable cause of deviance, counseling responses among

the various programs do not conform to a unified counseling

approaCh."
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refers to the decisions oftofficials——police;‘prQSeCutor

’

INTRODUCTION

The purpose of thislreport‘is to describe the currentr
practice of diversion in the criminal justice system.
In order to accompliéh‘this, it is necessary to look
closely at the discretionary system which defines when

diversion is appropriate.

DISCRETION BT 5

Discretionary decisions are paramount. in the practice
of diversion. These decisions control entry into diversion.
They determine the length of the participant's contact with

the program. They also shape the eventual disposition

of charges against him.

&

.+ In criminal justice literature, discretion commonly

. -157-
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and judge. 1In divérsioh, the decisions of three dther

k3

LG

PN |
.parties.

groups are equally important. These are the victims, the
defendants and the staffs of the service programs. Diver-

sion becomes an actuality through the interplay of all these
32 - |

4

This interpiay is a dynamic relationship. The positions

of the partiés vary from program to program and are constantly

?

. in flux. When measured against traditional conceptions, the

roles of the actors are often unconventional. Treatment
personnel, basically committed to helping their clientele,

play strict supervisory roles and frequently return the

counseled person to prosecution. Defense attorneys advise

cliehts to submit tokproseCUtion or acknowledge guilt,
rather thanqaccept treatment or counseling with the
potential'of aismissal of charges. Defendants accept.
conviction instead éf treatment. Prosecutors offerwthé*”
incentive of eventual dismissal as a lever to encourage 8
‘defendant acceptanée of counseling. -They may become

leading proponents of establishing alternatives to

. prosecution. Judges decide the issue of conviction or -

, nonfconviction on judgements about the possible rehabilita-

tion of the defendant’and on an assessment of public policy

‘rather than on the factual question of guilt or innoncence.

'They.defer‘to prosecutor decisions regarding dispositions.
U . .

-,» o . . o -15_8—
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“of actual practice. Noncriminal disposition of criminal

e “
When a judge makes an independent dec1smon the rationale

et
il

for his actions may be 1dent1cal to that of the prosecutor,
\

" and occasionally reflects harsher pOllCM\ ‘ ’

Officials' Discretion \ .

Diversion mirrors the attitudes of offi&&als of the-
criminal justice'system. It does not force t§§m to adopt
new disposition patterns. Rathet, it may proviée an outlet
for ex1sting tenden01es. |

The myth that criminal justice officials, eSpeclally

the pOllCC and the prosecutor, invariably seek conviction

on all criminal charges finds no suppori from an examination

charges is a common occurrence even when there is sufficient

NV

~ evidence to prove guilt. In certain circumstances there is

a willingness, occasionally ‘an eagerness, to adopt diversion.:
Outright dismissals, refusals to file charges and °
diversion take place for a. varlety of reasons. These

practices may reflect a view that a defendant should be |

handled leniently or that they will enhance his ablllty,to ‘7,.0

functioh in society. Oh'the other hand, the need to conserve
lxmlted resources may be the domlnant con51deratlon. Faced

with an. over-abundance of cases, off1c1a1s must operate”

=159~
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under sdme standard of priorities. Low priority (low

seriousness) offenses must be handled with minimal

expenditure of time; often this requires disposition without

’

conviction. Many of the defendants currently diverted

would receive dismissals in the absence of a diversion

7

+ program.

The decisions are made on an individual basis. They
reflect personal judgments about the alleged érime, the
offendér and the role of the criminal justice system.
Perceived‘community attitudes are important. Office
policies channel, but do not determine the decisions.
Formal eligibility criteria provide only a rough outline.

Common patterns do appear. Certain crimes and classes
of offenders routinely receive non-criminal dispositions.

Others seldom do, unless evidence is insufficient. Aalleged

crimes involving serious physical injury} the threat of

such injury (e.g., by the use of a deadly weapon) and

sale of narcotics are customarily treated as serious

”

-offenses, not eligible for diversion. On the other hand,

the lesser crimes such as possession of small amounts of

- marijuana may be s&reene@ or diverted. Similarly, defen-
dants with lengthy prior records are prosecuted, while

** those with limited or no prior records are handled leniently.

~160~-



dispositions, with efficient dispositions preferred for low

R

Between these extremes, there are a large number of f
intermedlate crimes ‘and offenders, decmslons concerning
whlch ere highly individualized. Nonetheless, concepts
such as "seriousness," "criminality" and "motivation"
reappear as explanations for the decisions. Despite the
semantic similarity, application of these concepts produees-
dissimilar results in terms of the frequency of divegsion;k e
For example, the prosecutor's staff in Philadelphia diverts .
up to 20% of its caseload while other prosecutors, operatlng

under apparently similar rationales, divert less than 5%.

Statute Diversion

The use of statutes to establish diversion programs
has been 1imited In most of the statutowy programs,
jud1c1al or prosecutorial discretion is central to the
initiation of diversion procedures. This discretion may .
be mandated by specific provisions requiringkprosecutor
or judge consent to diversion. Occasionally it derives
from the need to interpret imprecise statute provisions.
In either event, the decisions made by criminal justice }
officials are siﬁilar to those that -occur within non- , o
statute diversien. The "seriousness" of the‘charge.end
the "criminality" of the defendant aré'central eonsideiations.

Also involved is the time required to invoke diversion as
s

compared to the time necessary for prosecutlon or other ‘ 0

&}
D

priority matters.
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Many diversion statutes specify the length ef time that
charges are continued while the defendané paréicipates in
Ereatment. The counseling term is determined by legislative
policy. Prosecutors may resist statutory diversion becau;e

the procedures keep criminal charges pending too long (e.g.,

one or two years). Prosecutors' offices are evaluated, in .

5 Wi

‘ part, on the speed with which they dispose of their case-

loads. 6iengﬁhy continuances pending treatment are inconsistent

with this evaluative perspective. Also, a long continuance

. raises the possibility that witnesses and other evidence

will disappear, taus compromising the prosecutor's ability
to obtain a conviction on‘failure of treatment.

Diversicn statutes often provide‘botﬁ treetﬁene'ﬁnder»"
diversion procedures and treatment in a post-conviction;
correctional setting. Post-conviction treatment is preferred '
ﬁy system officials, especially in seriqus cases. This
preference is explicable bf two factors. First, poet—con—
vidtion treatment follows an adjudication of guilt and
avoids:the’prop}ems of diversion delay. Second, under
post~conviction treatment, the defendant's e;£s receive
a criminal label, while diversion leads to dismissal of
criminal charges. The system's function is seen, in part,

as application of appropriate labels to deviant conduct.

Dismissal is acceptable when the defendant and his alleged

crime are perceived as non-serious or only marginally

-162-
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criminal. bFor serious cases, post-conviction treatment
provides a more éppropriate correctional %esponse. It elso
attaches an acceptable label.

In the absence of seetute, many crlmlnal jastlce ' i?\\
officials establish diversion programs under thelr dlscre— |
tionary, powers. Others do not. The distinction depehds in .
part on the attitudes of the various officials, in part en

the pressures of caseload in relation to resources.

The statutes create formal authority and procedures

" as well as authorize the facilities for diversion programs.

They do little to alter the underlying, personal‘viewpointsu

involved.

The drafters assumed that providing judgeg,c ‘ 9
lawyers, and defendants with the option of
treatment would reorder the priority they
gave to treatment, and lead them to choose >
it in most cases. The idea, however, that :
defendants will elect examination and treat-
ment, lawyers will so advise them, and judges
will divert eligible defendants ignores the &
dynamic interplay of motivation, attitudes, i s
tactics, ‘knowledge and role concept*on that g ©
characterizes decision-making in the crlmlnal

R Justlce system. ¢

Offering a drug addict treatment in an in-
patient facility is no incentive if he will
receive probation anyway, Nor does a
legislative 1mpr1mﬁ%1§/4lone overcome
judicial perceptions of community needs and

the ‘evils of drug@use.l3 \ , .
) o . , FURN-S

o

-163-



&

g "

t

However, some officials, mostly in offices or courts without

severe caseload problems, assume that their sole function
is limited to determination between conviction and non-con-
viction. The statutes create explicit authority for a third

option. Algo, non-statutory diversion into treatment is

“Vlimited'by the extent to which treatment resources are

avdilable. Diversion statutes commonly provide such

.. ‘resourxces.

Mandatory diversion provisions are infrequent. They

?represent a qualified repeal of the criminal code. Without

exception, they are limited to minor crimes and often to
defendants with no prior criminal record.

In form, the mandatory statutes eliminate prosecutorial

-~ and judicial discretion in the diversion decision. It is v

clear that they are generally disliked by these officials.
Frequently, they are subverted by the prosecutor or the

judge. For example, mandatory diversion of worthless check

* cases is Sometimes avoided by prosecutor failure to notify

the parties of necessary procedures and forms.134 The

effect of the mandatofy statutes can also be manipulated by

charging offenses which take the complaint out of the mandatory

portion of the statute. For the most part, the manipula-

tion is selective:” Diversion for some offenders is not

y
(g
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yiewed as inappropriate. The objection to the statutes
is not that they create the possibility of diversion, but

that they limit the discretion to make selective decisions.

IS

Defendant Interests | o

Theseﬁstatutes are mandatory in the'sense that, if

the defendant in&okes the statute andrmeets its requirements,
the prosecutor and the5€ouﬁt cannot prevent diyersion."The
defendant's decision iskvoluntafy. He must elect between
traditional prosetution or diﬁeﬁsion. The issue is whether
the obligations imposed by diversion are preferable to the
antlcinated results of prosecution. : S

| Voluntary subm1551on to diversion is: relevant to the '

success: of treatment or correction. A defendant compelled

'égainSt his clear wishes to accept counseling or treatment -

- is likely to be an unsUccessful‘participant in such-a

program. In non-statutory dlvers1on programs, ;olunteriness
is supplemented by careful examlnatlon of the defendant's
motivation for treatment. Does he truly desire to solve his
problems, or does he seem simply to de51re to av01d(conv1ctlon°

‘Scme observers believe that the defendant s cholce is ""‘@,
voluntary in a formal sense onlyQ They fear'that defendants' |
are compelled to elect‘diversion to avoid the harsh resuiﬁs

N .
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of prosecution. Thereby, ccmpulsa:y state control of the

A}
individufil, albeit through counseling, treatment or enforced
[ ¢

settlemﬁht'of grievances, cccurs without proof of a criminal

acts. )bjectlonabﬂr compulsion would exist if the antiCipated

’m\ //

results of prosecution were harsh. This would create a

major imbalance between the two alternatives. However, in
current anctice, diversion is seldom invoked for offenses
iu Whicheéhe anticipated criminal disposition is seuere and;
as a fesult, few defendants face this form of compulsion.

' The defendant's interest frequently lies in avoidance
of diversion, rather than in acceptance of it. For example,
few defendants invoke the Massachusetts diversion statute

135

for first offense possession charges. The anticipated

result of prosecution on' such charges is a conditional

dismissal, largely unsupervised, or a lenient sentence. N

»Diversion, on the other hand, imposes a lengthy treatment

period. It requires the admission of drug dependency ‘or
addictioh and forces the defendant to accept a selected
treatmeut program. - |
The defendant's choice may depend basically on a
comparison of the length and intensity of supervision
expected under the two alternatives. The preferred dis-
p051tlon for hlm is the one that places the fewest restralnts
on his future conduct. As a result dlver51on accompllshed

by commltment procedures is seldom an attractlve alternatlve

and is frequently%re51sted or aV01ded by the defendant.

-166-

V]

e



" infrequent

, one year.

v ‘ : :
Resistance is especially common to commitment for narcotic

addiction or mental illness treatment: . | BERTEE R
7 :

“Normally, for the- auPuSEd,len means not

being made to go to trial or to enter a

guilty islea or to be sent to jail or to ﬁ

hospital at all, but it can also mean /

being sent to a hospital for less time ~ .

than to jail, or to jail for less time

than to a hospital; in some cases it.

‘means being known to be guilty but

avoiding trial (and hospital and jall)

altogether . . .

Defendants seldom resist infqrmal diversion. Typically,

the obligations imposed under this form of diversion are ,
- . : —— - - t - ' . ‘ $

-minimal. Dismisaal is conditioned on a brief period of”

good behavior and actual supervision is non-existene or
Deféﬁdané resistance does occur in the extensive
;service diversion programs. These programs require that
éhe defendant actively participate in counseling. His
conduct is supervised and‘failﬁre to perform will remove
him from the ‘program and subject him once again to prosecu~

.,

tlon. As a result, marijuana defendante in New York City,

“jﬂ,ample, opt for an unsuperv1sed conditional dismiesal, ’
rather than part1c1pate in a court employment program,
Defendants in Nassau County may plead gullty to a minor

offense,Jrather than partmcmpate 1n;0peratlon Mldway;fork
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Victim Ir'z)ter'ests

e Of all the participants in the interplay which defines
‘-. apprf)pria‘.ce cases for diversion, the role of the victim
» is the slightest and the most elusive. The victim's
" interests become directly important only when he is suffi-
" o ciently concerned to exﬁ')i:\esé,them. Often ﬁhis concern is
lacking, or the victim is unaware of his potential access
to and influence on the decisiogs.
. . When' the victim, or his rela.tives,'express an interest,
| that becomes one part of the prosecutor's assessment of the
seriousness of the charges. An illustration from a non-
® ‘ : kdiVersion setting is instructive. Felony rape charges
| frequently are filed because f.:he parents of the girl are
“i'rate; Recurrently, the a'lleged' facts of the crime portray
® Z:c;nsensual, r.athér than coerced, sexual relations. .In one
city, prosecutors refuse to ”'press rape charges, but do
respor;d to the parents' anger by filing assault, battery
e/ or other minor charges. .
| For crimes not involving disputes, the victim's
position varies widely. It is not uniformly vindictive.
o - ADepé‘r;diﬁg on his personality, ‘a victim may urge lenient "
g or noncri}ninal disposition of thé defendant.

e e i A i



The criminal complaint is filed af:a vehicle for obtaining

The.victim's influence is greatest in crimes involving
disputes., In such situations, vindictiveness is oocasionally
present, but more frequently, the victim ﬂesires an informal,g
settlement. Two common rationales recur. The first isvthat

the victim seeks compensation or restitution for his losses.

redress rather than punishment of the defendant. The second
is that'the victim, and often the defendant, may desire to

preserve the relatlonshlp between the partles. This‘is a,

s,
LRI A

recurrent factor in the settlement of husband-wife dlsputes.f‘”
Crlmlnal,complalnts are flled to prov1de 1mmed1ate safety

and to give the defendant a mild "lessonﬁ" Prosecution and
conviction, however, are inconsistenttWith the continning'

ties between the parties, and are not desired by the victim%

In complaints arising from dlsputes in which there is ,

.no continuing relationship between the partles, the v1ct1m s

interests are often defined by considerations which relate.
solelyAto the immediate dispute.. On_ the other;hand,%although "
criminal justice officials often promote or, atlleast,_‘, |
willingly accept settlements, they may desire to prosecute

if the facts suggest that the defendant has engaged in-

fraudulent acts which mlght be repeated against other v1ct1ms,

“Since 1nformal settlement,between the partles may make .

+

prosecution 1mp0531b1e, OfflClalS occasronally lmpose flnes

-

o
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the crime perspectlee: (o}

or court costs to deter the compiainant from reaching a

settleﬁent which meets only his individual interests.

co
e

Proéram Staff

K

Many diversion programs include’counseling staffs whose
activities beth influence the decisions of criminal j&%tice
officials and are influenced by the attitudes of theseg
offiéials, The counseling staff participete in diversion
decisions and their participation may result in expanded use
of diversion. However, the staff also apply exclusionary
Criterialwhich limit diversion practices.

The program staff approach the administration of

~criminal justice from a counseling perspective. The

counseling perspective defines the critical considerations

‘as whether the defendant is likely to benefit from the “

program's counseling, whether he is properly motivated for

treatmegt, whether caseload and other restraints necessary

to maintain hlgh levels ef counsellng 1nten51ty permit diver-
sion, and, finally, whether the defendant cooperates with

the counselor. This perspective clashes with the general

"erime" orientation of criminal justice officials (police,

proseéutor and judge). The crime perspective defines the

critical conSiderations as whether the defendant is a "true

criminal," whether the crime is serious and whether it is

';provable.' In most diver bn programs not mandated by statute,

\\

=

inates the eligibility dec1sxon.
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Difedt conflicts of viewpoint are infrequent. Diversidn
programs tend to avoid serious, crime situations and; therefore,.
deal primarily with situations in which dfficia}s are pre-
disposed toward a non-criminal disposition. The program
staff function under guidelines pre-determined by negotiation
with criminal justice officials; they also apply informal
criteria for diversion which seek to predict prosecutorial’
or judicial reactions. |

Prediction of the reactions of criminal justice officials
to individual defendants is essentiai to create and maintaih
creddbility. Credibility and the cooperation which can
flow from it are important to the performance of a program.

The proéram must deal with the criminal edurt.and the prosecu-
tor on a daily bais aﬁd.frequent recommendation of unacceptable
'~fdefendantshwould'weaken its position,

The diversion programs promote their perspective within

»

limits. Although the policies of driminal‘justice officials

dominate the decisions, diversion of marginal defendants

2

is occasionally proposed by thé program staff If the
'.recommendatlon is re51sted, 1nformal debates occur in whlch
fthe program staff advocates dlver51on.' As a result of

'.;repeated and restralned barterlng over an extended perlod R

ey

. perceptlonsaof crlmlnal justxce ofFlclals can be altered

I

G'“andfrestrlctxons relaxed

.....
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In‘their dealings with criminal justice officials,
the program staff function in a manner noé‘unlike that of
defensé counsel, according to receﬁt research.137 That
role involves both advocacy and cooperation. As one lawyer
commented duriqg our}study: "I push hard for what I believe
in, as long as I don't have to step onfthg toes of .too many
people that I will have to work with again.”

b Cooperative advocacy is one ﬁanner in which the pattern
of diversion decisions is altered. A second factor is the
mere presence of an extensive service program a%d its o
apparently successful performance wiﬁh clients. Unlike
informal diversicn or screening, the extensive service programs
provide substantial supefvision and assistance Eo"thé defeﬁ-
daﬁts. As a .result, judges ané prosecutors are less likely ’ ¢
to regard diversion as éssentially a "db—nothing" respohse.

The availability of supervision can lead to the diversion
of marginally serious cases. For example, in Operation
Midway, diversion often occurs for sérious offenses. The
court and the prosecutor are largely péssive in individual
entry decisions, in part because of their confidence in the

program's counseling and supervisory performance. Significantly,

/2

MidWéy is operated by the probation department, an agency to

whom supervision of criminals is commonly entrusted.

-~
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In ‘other extensive service diversion programs, perfor-
mance and supervisory standards are enforced in order to
maximize counseling success and to avoid the characterization
in the minds of officials that diversion is a "free-ride"
for the defendant.k The enforcement is both more and }ess
than routine reporting. The defendant must cooperéte and
exhibit motivation for improvement, as well as attend
counseling sessions. However, enforcement is flexiéfe and
lies within the discretion of the coﬁnselor. This discretion
is exercised‘subject tc the overall policies of the program .

which may be rather strict, and failure to adéquately p§f%orm

frequently results in termination from theqproject%and

e
Ly |
FA \}

™
®
S

return to court. Termination rates are generally high--
to 50% of all participants.’

The administration of diversion programs is not a
constant struggle between aggressive staff and recalcitrant
officials. In many cases in which diversion occurs, officials
would prefer‘noncriminal disposition even if diversion nge
not available. Occasionally, judges or prosecutors seek
diversion of defendants tegarded by the program staff as
beyond ﬁhe'approprfaté seriousness standards, or otherwise
inappropriate for the available counseling. ’in some cities}
Afficials have advocated thai'the diveréion program expand

and diversify its sexrvices.
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Dégendants accéptable to criminal justice officials
are sometimes rejected by a formal program in an effort
to control its caseload. One—thirq of thé applicants 6&
Obeﬁation Midway were rejected because their entrance would
increase counselor caseloads beyond established limits.
Others were rejected because they would create an imbalance
be£ween clients charged with drug offenses and those charged
with other crimes. In other programs, explicit caseload-
control rejections occur less frequently because intake is
initially controlled by project screening staff. But
intake is managed to prevent overloads on counseling
sexrvices.

- Clients are not accepted by the formal programs unless

-

iy

they are properly motivated. This is a discretionary
decision or, at least, one without objective standards, but
criminal justice officials seldom question such rejectiohs.

The decision to terminate a participant because of failure

v

“ to perform adequately within the program is also highly

subjective, and it also’is generally accepted withou@w
question,by officials. o
. "It is interesting that in this major aspect of the
administration of diversion programs, the aecisions of
program staff based on subjective considerations‘preQail
over the decisions of the officials. In none of the
prograﬁs visitéd did»rejeétion of a defendant or his

4]
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Summarcy ' . ' PR v L

The practice-of diversion is a complex, dynamic process.
Any attempt to define a limited set of discrete rationales
to fully explain the practice would obscure this complexity.

The explanations differ depending on the participaﬁt

- perspective from which the practice is viewed, and assume

still different colorations when all perspectives are
considered. Diversion is not simply an alternative to
corrections, nor solely an alternative to prosecution, but
it may be both, or more, or less.

| Diversion occurs because it provides a response which
meets various interests of the participants. This does not o

imply that all of the purposes for which it is used are in.

e

fact achieved. Although those objectives defined in terms

of immediaéé results are often'clearly attained, no reliable
existing data confirms that the ldnger term intended effects
of diversion occur. Diversion does permit a number of .
defendants to avoid conviction; it does provide disposition o
of low priority offenses with minimal'prosecﬁtorial and
judicial time involvement, and it does satisfy victim ,
interests by ensuring restitution in property»dispu%e céses;

However, whether peace bonds, arbitration awards or reférrals

to family counseling resolve grievances between neighbors
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‘\\\‘.~ or remedy the defects of a disrupted marital relationship,
and whether court supervision or unsuPervised pre~convictionf§i
probation has any substantial effect onrthe futuré behavior

;. - of informally diverted defendants is uncertain. Obviously

sincé such informal diversion occurs, some officials assume

that these procedures do have long term impact. Nevertheless,

. no data other than impressionistic exists to confirm or to

~d%5¥ythe assumptions.

On its surface, the assumption that intensive counseling
® does have a long term effect appears to be more reliable.
The impressions of officials, program stuff, defendants
‘and observers are supplemented by the intensity of services

. available to diveiied defendants. The impressions are
apparently confirmed by evaluative studies which suggest
%ow recidivism rates for successful participants. However,

® 1‘:he studies are methodologically deficient. Some of the

studies make no attempt to cOﬂérast participant recidivism

to any comparable defendant population. Others select

® comparison groups of defendants, but the control groups are
~ not screened for motivaéion while successful&v diversion |
participants are not only screened for motivation, but must
@ alsc; retain their motivation andv cooperate in counsveliing'
* during the entire diversion interval. The study results

are, therefore, inconclusive and the effect of counseling

procedures remains unclear.
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Despite this uncertainty diversion is-a significant

Vi B
and exciting topic for criminal justice research and

experimentation. Contemporary trends suggest that its use,
especially in the structured, extensive service/form, will
continue to increase. Also, diversion represents stighifi~
cant addition to traditional options in criminal jdsti@e
practice--options which have repeatedly faiied to achieve
desired results. Through continued expefimentation,;guided
by knowledge of the experience of other programs and underj
standing of the informal interactions which define the

practice of diversion, diversion might eventually be shaped

into an integral, on-going and significant portion of all

criminal justice systems. ; .

[¢]
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o, especially

v‘Qf all programs dealing with deviant behavior within or
gl Ly :

&
S
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FOOTNOTES

. L ,

1. Despite growing use of the term, definition of
diversion presents some problems. See Vorenberg and

Vorenberg, Early Diversion from the Criminal Justice

System: Practice in Search of a Theory, in Prisoners in

- America (1973). There is a tendency térfegard any program

which deals with persons who might otherwise enter the

criminal Jjustice system as a diversion program. This is

Youth Service Bureaus are seen as an alternative to current

juvenile courts. .See generaiiy S. Norman, The Youth Service

Bureau: A Key y&ibelinquency Prevention (1972). However,

the relationship of these bureaus and other general

tionable, except as they receive referrals of defendants.

See Zigmert, Instead of Court: Diversion in Criminal

Justice (1971). They are likely to create co-exisping

‘}'father,thaﬁ alternative processes. See R. Nimmér, Two

Million Unnecessary Arrests (1971).

I
v

“ e / In any event, this broad definition is unworkable

in research terms. This definition would require review

3
ol

» e hc' . A . "//. . .
tiout the corifiinal justice process.

D

o : ¢ : : : : W

.\4 @ . ;;:‘(:w‘/ < ).) ]79- : ,,//
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‘cousiseling’ programs to criminal justice caseloads is ques-

{7

true with respect to juvenile delinguency programs{
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It was pecessary for our purposes, therefore,
to elect a aefinition forcing closef relationship to
criminal justice cases.“.During the‘earliest phases of
the projeét, a variety of definitions were Suggesggd.‘ )
Diversion could be defined as any@disposition which avoided
or mitigated the effects of/griminal conviction. This
could include processes sucﬁ—as plea bargaining, See Noée,
Addict Diversion: An Alternative Approacﬁ fér the Criminal . ° .
Justice System, 60 Geo. L.J. 667 (1972). Ouﬁ-righﬁ dis- |

b

missal of charges in the interests of justice migﬁt also

#
.4

be included.

As the research progressed, it became clear that

s

relevant distinctions could be drawn among dismissals " o N
(including decisions not to arrest or not to prosecute)
“without cénditions, dismissals (again including arres£ and
prosecution nonaction) conditional on performance of an
obligation and convictions with lenient charge or sentence
conditions. The second of these categories encompasses
most of the newer programs around which current interest

in the proceés of diversiOn is focused and has received only

‘limited attention in current eriminal justice literature.

4

See note 3 {fra. It was, therefore, selected as the
operatibnal definition for ﬁhe étudy. See Efakel, o : »

)
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‘Motivation and Formalization,

‘ vl
a guilyy person.
=, : )

‘ '. -
Diversion from the Criminal Process: Informal Discretion,

48 Den. L. J. 211 (1971).
In focusing our research on‘this definition, we excluded
illicit obligations which might be made the condition of
dropping criminal charges, such ae‘peyment of a bribe.
ié. Fo#'most programs, the issue of the defendant’s
guilt seldom arises unless he is terminated as unsuccess-
to court.

7
ful and%feturned Criminal justice officials,

;oA

howége§f tend to

view the process as giving a "break" to
Their implicit assumption of guilt here
corresponds to a similar presumption which prevails in
most administrative practlces within criminal sﬁice.

See generally A. Blumberg, Crlmlnal Justice (196%). ‘}

When dlver51on involves the 1nput of new counseling .

5services, the staff of the program seldom considers the

- no assumption of guilt is made.

issue of guilt. Participants are viewed as persons in

need of assistance. - o i =
In one diversion program discussed in Chapter ThreEf‘
In ﬁhie pfogram( cases -
are reférred to arbitration orocesses. During the arbitra-
tion, respon51blllty for the act is llthgaeed. ;

The presumptlon of guilt has troubled some observers.
Y

The fear has been that the attractiveness of the dlver51on

alternative would induce some innocent .defendants not to

a.d - tod
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contest the issue."Thus state control over the individual

occurs withoﬁt adjudication or admission of guilt.

| However, as will be apparent in later chapters, this

problem has not developed in current diversion proggams. ,‘Scks

Diversion occurs primarily in non~serious crimes and

defendants who é@oose not to enter do not commonly face

serious pene}tieéﬂ -In several programs. the problem’has

been a lack of defendant incentive to enter, not an over-

whelming desire Fo enter. B s{
3. The term diversion was apparently first used im

the reports of t+he President's Commission en‘Law Enforce~-

ment. See, e.g., Lve51dent s Commission on Law Enforcementﬁ
o and the Admlnlstratlon of Criminal Justlce, Task Force

1Y

Report. Correctldés (1967). Prior to that Commlsslon ahdh

/
i for several yee;s thex eafter, comments concernlng processes

{ we now deflneﬁas dlver51on were llmltEd to off-hand commen—'

' ya !

tary in more’general discussions of aspects of the admlnlstra—
\ .

tion of crlmlnai justlce. See F. Miller, Prosecutidn 41%59);

A

Kaplan, The Prosecutorial Discretion--A Comment, 60 NW U.L..

Rev. 174k(i965)-vGoldstein, Police Discretion Not to invdkevl‘

- thé Criminal Process K 69 Yale L.J. 543 (1969). \ﬁ _
f}f? . ) - ol T : . ‘ o
4uﬁ‘ ~1BZm o ;
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In recent years,’the literature concerning diversion

- has mounted. See Brakel & Soutg, Diversion from the |

Cfiminal Proéess in the Rural C;mmunity,'7 Am.'Crim. L. Q.
122 (1969)}~Robertson; Pre-trial Dive;sion of Drug Offenders:
A Statutory Approach, 52 B.U.L. Rev. (1972); Note, Agidict |

Diversion: An Alternative Approach for the Criminal

Justice System, 60 Geo, L.&} 667 (1972)»; Lemert, Instead

1 i

4 | gbf,Cburt: Diversibn ih jﬁvéqige Justice (1971); Brakel,
iy | Diversioh from the Criminal Process: Informal Discretion,
] i{& Motivation and Formalization, 48 Den. L.J. 211 (1972);
"f;;‘ Harlow, Diversion from the Criminal Justice Systém, 2

Crime ‘& Deling. Let. 136. (1970); Vorenberg, éﬁgfa; note 1.
&

. 3
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4. See Vorenberg, Eéggg,lggée 1, at 152.
5. ©See, e.g., H. Packer, The Limits of the Criminal
Sanction (1968) and sources cited therein.
6.. See Vorenberg, EEEEQ' note 1. |
7. The Report of the Courts Task Forcebof the
G President‘s Commission on Law Enforcemént was, perhaps,“ﬂ
- the first to disduss in‘any.deptﬂ‘the'disposition paﬁterh

we now refer to as diversion. Its comments portray the

» ~ interrelation of the correctional and prosecution .oriented

¥}
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@ o bases of diversion.

A major difficulty in the present system
of nontrial dispositions is that when an offen~-
dexr is dropped out of the criminal process by
, dismissal of charges, he usually does not
® receive the help or treatment needed to prevent.
: " recurrence . . . . Whether mental illness, youth,
. or alcoholism is the mitigating factor, there
rarely is any follew-up.. . . . In some places
attempts are made to refer offenders in need .
of treatment to appropriate community agencies . . . .

L
o ' President's Commission on Law Enforcement -and the AdminiStra-d
' tion of Criminal Justioe, Task Force Report: The Courts 6. : ’ﬁoo
° (1967) . | | |
8. See generally Packer; supra, note 5. The concept

‘ of'deterrence has been much discyssed in contemporafy

® ‘ literature. For one of the most recent d\ij‘soussions, see
F, Zimring & GA Hawkihs, Deterrence (1973)
9. See, e.g., Morris & Hawkins, An Honest POllthlan s
,ka;' Gulde to Criminal Law (1971); Schur, Crimes Wlthout Vlctlms
' (1969); Allen, The Borderland of Criminal Justice (1964)
l0. See Task Force Report: The Courts, EEEEE' note 4;
@ " s, Dinitz (ed.), Deviance: Studie‘s :?_-ny’zhe Process of ' B
R - Stigmatization and Societal Reection (1969); K;”Menninger:

. rThe Crime of Punishment2(1968); N. Morris & G. Hawkins, Ah |
;' Honest Pollt1c1ans Guide to Crlmlnal Law (1969), A. Goldsteln L AR

& J. GQldsteln (eds.), Crlme, Law and Socmety (1971) | o
® ‘ “ o
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1l. The "community treatment" concept has been much

‘discussed and experimented with in a variety of settings.
See generally, NIMH, Center for Studies ef Crime & Deiinqc,.
Community;Based Correctional Programs:v Models and Practices
(1971); M. Jehnston, L. Savity & M. Wolfgang, The Sociology
of Punishment and Correction (2nd ed.) (1979). |
| | i2. See Vorenberg, supra, note 1, at 177-183.

13. See Nimmer, A Slightly Moveable Object: A Case
Study in Judicial Reform of the Criminal Justice Process,
48 Den. L. J. 179 (1972). '

14. sSee, e.g., 21 USC §840 et. seqg. (1972); State v.

' Hudson, 276 NE 2d 345 (Ill. 1971), cert. den. 40 USLW 3416

(1972).

| 15. Concerning the relation between statutes and the

" inecessity of discretionary enforcement practices, see

‘Remington and Rosenblum, ihevCriminal Law and the Legis-
lative Process, 1960 U. Ill. L. For. 48l.
16. See American Baf Association Minimum Standards
forkCriminal Justice, Standard Relating to Pleas of Gﬁilty,
(approVed draft, 19693.

[Tlhe plea provides a means by which
the defendant may acknowledge his guilt and
manifest a willingness to assume responsibility
for his conduct . . . . Pleas to lesser offenses
. make possible- alternative correctional measures
better adapted to achieving the purposes of
- correctional treatment,.and often ~
prevent undue harm to the defendant from the
“form of conv1ctlon.
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Y Id. at 2. Of course, the plea bargaining process isgshbject
to‘subStéhrial abuse, and often is unreleted to the cohcept
of Wheteis‘in the best interests of the defendant. |

. Lo 17;: The“role:of'individUal "moral entrepreheUrs" in

social reform has been discuss ed in other contexts. »See r

Becker, Out51ders (1963).

o \ 18. See Vorenberg, supra, hote 1, at i82.

- 19. 8See, e.g., Vera Institute of Justice, Pre—Trielt
Intervention: The Manhattan Court Employment Project (1972),
de Grazia, Pre-trial Dlver51on of Accused Offenders to
Community Mental Health Treatment Programs (1972).

20, This aspeqt\of the,project'occurred durihg the
early porticons of the secona-yeer of research. A sample
of 1200 cases was selected for each of two cities from:

" “the polkice errest records. The»cities were Albuguergue,

New Mexrco end Charlotte, North Carolina. Co—operétion was .
obtained from police, court, proSecuto§ ané correctional ~
personnel in each city. Research was'conducted_withythe'
assistance of the Pilot Cltles staff in the two Cltles.

: Samples of cases Were selected to be weighted ta
’include crime types for whlch diversion is a commo@}dlsposi-
tion. We planned to follow‘the case from the police records

”through the court and, when approprlate, to the correctlonal

51eve1 The purpose was to examlne dlSpOSlthn patterns

a
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- statistics systems.

4
and rationales.

The selection of a sample from police records was
not a major problem. However, when court and correctional

records for the selected cases were sought, major difficulties

in locating and recording reliable information ensued.

Our‘origihal plan was to record substantial amounts
ofminformation concerning offender and crime characteristiés
and‘dispositional information. However, much of the
requisite data was lacking, and after extensive effort, the
information collected was adjudged fo be marginally reliable.
The entire pzoblem of cbordinating records between the
vaéioué criminal justice agencies is a sc¢rious impadiment
;to research and basic understanding of the function of the

AY

system. It has been discussed extensively in connection

*with a Justice Department funded effort to develop coordinateé

See, e.g., Project Search, Designing
Statewide Criminal Justice Statistics Systeﬁs-—The Demonstra-
tion of a Prototype (1970). ' '

21. Brakel, Diversion from the Criminal Process:

" Informal Discretion, Motivation, and Formalization, 48 Den.

-

- L. J. 211 (1972).

22. See President's Commission on Law Enforcement

and the Administration of Justice, Task Force Report: Juvenile
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Delinguency and Youth Crime (1967); S. Norman, The Youth
Service Bureau; A Key to Delinquency Prevention (1972);
Califorﬁia.Youth Aﬁthority, Youth Service‘Bpreaus in
=Ca1if§rnia, Prcgress ﬁep; 3, (1972). ’ |
23. Pré-judicial determination of
criminal charges in particularily common .
in the juvenile courts . . . . In many
juvenlle courts more than half of all
cases are disposed of at the intake stage.
Task Force Report: The Courts, supra, note 4, at 6. See
also Task Force Report: Juvenile Delinguency, §EEEE' note
16. N '
24, Two publications of the U.S. Department of
Ju&enile Delinquency present a comprehensive picture of
the use of volunteers. U.S. Office of Juvenile Delinquency
apdvfputh Development Using Volunteers in Court Settings
(1969)-~-Volunteer Programs in Courts: Collected Papers
‘on Productive Programs {1969). .
25. See, e.g., N. Car. Ann. Stat. 3514 -107 (1969)
26. See, Subin, Criminal Justice in a Metropolltan
Court 31-32 (196%6). Diversion‘on payment of restitutioni
also is the most fré uent dispésition of criminal cOmpiaihEék

\
alleging a fallure oi a father to make support payments to

his’ chlldren. These complaints may not involve a prlor,or o
continuing‘legal marriage.~ The ease of obtalnlng restltutlon

once the father has been taken into custody in non—support



o

cases places the criminal justice agencies in the position

* of collection agencies. Such complaints are typically not
solicited by the criminal justice system. Those that do come

° to its attention must demonstrate that seriousrefforts to

!uv obtain the paymehts without the use of the ¢riminal process

: have failed. The diversion process in San Joaguin Céunty

 . , is ill.rustrative.

‘When a woman applies to the Public
: : Assistance Department for AFDC, the Social
. Worker attempts to determine the location of
: ' the abseht father and his ability to contri-
o . . bute to the support of his family. If the
® ‘ father is located and agrees to make the pay-
» ments, the matter is dropped. If he is not
located, if he refuses support, if he fails
to abide by a support agreement, or if paternity
is in question, the case is referred to the
o : " PFamily Support Division, District Attorney's
® | : _Office. '

That Division, using information provided
by the social workers and after discussing the
conditions of non-support with the mother,

o T attempts to locate and secure a support agree-
® R ' ment from the absent father. If the Division
‘ is, successful, payments are made to the Divi-
sion and forwarded to the Public Assistance
Department as reimbursement for the AFDC grants.

. : When a financially able father refuses .
& . o . support, he can be prosecuted ... . After
: ‘ conviction . . . . the father is in effect
placed on probation to the Family Support
Division and makes pdyments through that
Division.
* ~ Institute for the Study of Crime and Delinquency, Model

. Community gg;rectional Program, Report II 92 (1970).

*-189~
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Association (1973) (unpublished).

27. See, e.g., Minn. State. Ann.§609.535 {1963).
See generally, F. Miller, Prosecution, The Decision to
Charge a Suspect with a Crime 272-73 (1969).

28. See Brakel, supra, note 21, at 230.

29, In Charlotte, N.c. the inVestigafion of consumer

fraud complaintsAis the responsibility of the Criminél
Investigation Bureau (C.I.B.) fraud unit, located within
the police department. Most fomplaints'reéeived by the
C.I.B. are the result ofkrefeirals from the Piedmont

Better Business Bureau which functions as bbth the local

B.B.B. and an informal screening point for consumer complalnts.

' On referral to the C.I.B., consumer complalnts are
initially reviewed with the intention of ascertaining the

liklihood of a fraud having been committed. Since '«

investigatory resources are scarce, the fraud unit seldom

tion. Complaints are seldom filed with the prosecutors
office. Instead the fraud unit pressures the suspected

business or individual to close down operation and move

'investigates complaints to the extent required for prosecu-

out of town. In the words of the chief of the fraud unit;

"Most of the time [fraud suspects] are merely run out of

Charlotte to become somebody else's problem."

30. See R. Nimmer and D. McIntyré,‘Report on the

Comprehensive Grant to the illipois‘States Attorneys

&
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* g 31. Moreover, the crime itself may be

difficult to identify. It is often committed
, , in the; course of ordinary business activity
- and, may not be significantly dlstlngulshable
' from non-criminal business conduct. Espec1ally
. , “where financial offenses are involved, the crime
. o ' may be so technical that discovery is possible
S s+ . . " only after detailed and lengthy audit or economic
I ' - analysis by spec:Lally trained enforcement person-
ST nel with  expertise in such fields as accounting
and economics. Careful scouting of a huge mass
‘of data for weeks or months may be necessary
to produce the required evidence of criminality.
A complicated security fraud investigatiocon,
for example, may involve several years of
BT ; investigation by a team of law enforcement
WLy ’ ;persennel.

q
Q
-~

Pres;dent s Commlssvon on Law Enforcement and Administration

" 'of Justice, Task Force Report: Crime and Its Impact--An

%  : . ‘Assessment 106 (1967).

- The elaborate cases alluded to abcve are not

% . . . O

&

representative of the bulk of the fraud cases a criminal

v

Justice”system encounters. The routine cases reguire much .

sless expertise than do those in the commission's example.

.y
o/

.

2 However, the elements-of expertise and in-depth investigijtion
R are necessary for all investigations into complaints about
G possible consumer fraud. ‘
® '
o e 32, It is impossible to frame definitions
: which embarce all unfair practices. There is

no limit to human inventiveness in this

field. Even if all known unfair practices
o ; » - - , are specifically defined, and prohibited, it
* S ‘ : would be at once necessary to begin over .
gl » : again. If Congress were to adopt the method
Sl . j ~of definition, it would undertake an endless
SRR o T "task. It is also practically impossible to
o '(w” ik define unfair practices so that the definition
L I
o AT ST A L E ‘ .2191-
.jp}, :
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\ will fit every business of every sort in
every part of the country. Whether competi- 0
tion is unfair or unfair generally depends
on the surrdunding circumstances of the
particular case. What may be harmful under
certain circumstances may be benef1c1al ‘undexr
different circumstances.

[

H.R. Rep. No. ll42 63rd. Congress, 2nd Sess. 19 (1914)

G ‘,:/' j <
33. These are results of a 1969 unpubllshed study

33

fundertaken by the Phlladelphla Ombudsmen Program. . The

study selected approxmmatelyp40%yconsecutlve complaints
filed with the unit. The'porpose of the'study‘was to
achieve: a better understandlng of the types of complalnts
the unit was deaalng w1th not to describe the unlt s’
overall caseload. |

34. The Fhiladelphia Consumer-Fraud Unit considers

education of the consumer to be a primary function. Members -

of the unlt engage in developing and educating consumer

e
\7

;groups. While consumer'groups are considered important by

the unit they are not intended to functlon in a way
whlch causes cases to be dlverted from the attentlon of

the prosecutors office. Ideally they function as fOCal '

~ _points for the dissemination of consumer information.

However it was indicated by at least one member of-the

O , : ' R < R PR
unit that there were some consumer groups who were' actually

settling complaints which should have been called to the

atﬁention”of’the fraﬁdvuhitfpersonnel. [Since the goalfof.*

oo
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. f:hre Dﬁis:tricte Attorbkney” is proswec’uticﬁx‘a’, 4such disp’.ositions(?
v by outside consumer and mediation groups are disliked by
the fraud unit. ’/ P
' : , : o 35; In sufveying practiceg concerning intra—family
. Q’diSPu}l‘;es we were fortunate to ha\}e the ser!gi’c»e;s of )
B Pzgofeésor 5aymond Parnas of \phe’ Law Schp’oi of ‘the University
. v L of California at Davis. His background work and prelimiﬁary

reports were vital to the formulation of the material dis-
cﬁ\\:&sed in this section. His prior work in the area and
.'1 " the data he developed during the Bar Foundation survey

“have been reported in several publications. See, e.g.,

P_arnas',f, The J;;tdicial Response to Intra-family Violence, 54

g

ﬁ | . Minn. L. Rev. 585 {(1370); Parnas, The Police Response to
: " Deomestic Disturbances‘, 1967 Wis. L. Rev. 914. .
K 36. We selected a géneral sé.mple of cases from police
.'j,.m‘- I arrest records in Albuquérque,, New Mexico. These cases
;7 g L ‘were~f2>ll’ovéed through disposition. S'eejnote 20 supra. The
| sample ipcluded 90 intra-family assault caSes. Of‘these"
o R cases, 30%‘ were disposed of .when‘ the wife (complainant)

withdrew charges. Mrst of the remainder were disposed‘ _

F

. of without conviction. A diversion device, entitled .

"adviSement;" was used in roughly 20% of the cases. Under
: ’ fhis disposition, the husband is released without conviction,‘
l’ but charges can be re-instated if a further complaint is

f'ﬁ
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~Criminal Law Practice $3.15 (1964).

@

filed aga{nst him. No data was avallable concernlng the

kfrequency of violation of "the adv1sement condition (typlcally

Lastlng six months to one year). |
?7; Brakel, supra, note 21;‘at'223. ;

- 38. Subin, Criminal Justice inva'Metropolitan Court

40. (1966). The informal hearing process is used extensively_

. ot s ‘s ‘ '
in many jurisdictions. However, its use is probably most‘

-

kextensive in California. There the Bar A55001at10n con-

tinuing education materials prov1de 1nformatlon concernlng
the nature and purpose of such hearings and the defense

attorney's role. Cal. Continuing Education, California

i P
D

‘39. See Parnas, The Judicial Response to Intra-familyﬁ

s}

Violence, 54 Minn. L. Rev. 585 (1970).

40. The order of protection sets forth “reasonable %

.conditions of behavior to be observed for a period not in

excess of one year." Specifically it may require a party' eins

(a) to stay away from the home, the other spouse,
or the offspring; _ e

(b} to permit a parent to visit the offsprlng at
stated perlods, ‘ 0 )

{c) to abstain from offensive conduct against the ~
offspring or against the other parent or against
any person to whom custody of the offsprlng is
awarded; ,

(d) to give proper attention toatheloare of the_home}‘ |

(e) to refrain from acts of commission or omission
. that tend to make the home not a proper place
‘for the ofprrlng, : R

ee194-
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(f) +to notify the court or probation service
immediately of any change of residence or
.employment; =, -

‘O’, \\{3{\ . (g) to cooperate J':n seeking and accepting mec',{l:'Lcal | i
: o and/or psychiatric diagnosis and treatment,
_ including family casework or child guldance
. for himself, his family, or offspring. ¢
| Some judges refuse to include item (g')[‘/in an order of
. v,  protection, feeling it fruitless to "o;}der" unwilling
e , ) parties _to' Ycooperate in seeking and accepting" treat;ment.
" 41. See M. Bard, Training Police as Specialists in
.Q f g Family. Crisis Intervention (1970).
42, 1d. at 19.
43, Id. at 32,
e 44. 1Id. at 32.
| 45, 1d. at 33. SR ' v
- : 46, The list would be length\y It extends from
‘ . relat:.vely small departments such as Louisville, Kentucky
and'Chfs‘trlotte,V North Carolina, to large cities such as
. ‘Chié‘ag'ci. The Seattle police departmer;t I)&Afas recently proposed
T a modified format similar to the Crisis,tﬁuit approach which
; | entails placement of a profeséiéﬁally trained psychiatric
‘.’   k:work“er on police patrols. NQ information’ was available “at
N = 't‘:his‘“ Writi‘ng éoncerning'the stat’u‘s of this experiment.
47, Generally},-_dispositibn patterns at the judicﬂir.alk
. R yr‘ck>'r fp:rosécutor ‘level for these complaints are similar to

(\\J’
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defendant did not appear for the hear;ng.
" note 48,

\~\U
the arbltrator made several efforts to produce a reoonc111at10n,

those for family assault charges.

hearings are common.

J

Informal prosecutor

g

In Detroit these hearings are

conducted in a quasi~judicial manner by a police officer,

and most result in out~right or cOnditional dismissal

[The prosecutor] may warn the person

complained against to stay away from the
complainant or face prosecution.
suggest the return of property .

He may
Subln, supra, note 38, at 54.

See generally D. Newman, |

Conv1ctlon—-The Determination of Guilt or Innocence Without
Trial ch, 11 (1966).

48.

See B. Herbert Report on the Programs of the

I | ’ : \\‘

' » ;\
(unPUbliShEd).z
49. In addition to the absence of the responding

Philadelphia Center for Dispute Settlement (1971)

party, the low referral'rate is also attributable to &

misconception concerning which cases could be referred

b
The 1n1t1a1 emphasis of the referral effort was ‘on consumer
fraud complaints.

Most of these are routlnely settled by
the fraud unit

See Phila. D.A. Annual Report 239-40 (1969)
50,

Of 276 cases disposed of during 1970-71, 213

-71, ’
were arbitrated, 34 were withdrawh by the complalnant

prior to hearing and 29 were returned to court because the

Herbert, sugra,
at 5.

7
51,

In one hearlng observed durlng the fleld study,

P
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uy/XPrevention, 53 ABAJ 1043 (1967). See also Soden, How a
y :

‘Center: An Experiment in Non—Crlanai Proce551ng of Public

. but none occurred. .

Respondent admitted assaulting the
complainant. The parties were cousins.
and next door neighbors. They had been
good friends for many years. The hearing
developed the fact that the assult derived
from problems with the in-laws of the
complainant. The complainant wished to
achieve a reconciliation, but it was apparent
*that both parties continued to harbor
animosity. The hearing officer requested
that the parties speak to each other during
the hearing and express their feelings. .This :
failed to produce a settlement. Later, =
speaking privately with the complainant, he
indicated that an award of damages was justified,
but that it would merely stiffen the animosity .
of respondent. Complainant agreed to accept S 7
an avard without damages, but this failed to N e
‘produce better feelings between the parties.

52. See generally Plaut, Alcohol Problems: A Report

to the Nation (1967).

o

) 53, See Alcoholism and Law Enforcement 35-45 (D.

%:Gillespie ed. P, 169); V. Strecher, Law Enforcement Police

Development Scurce Book (1968).

. 94. See Levin, San Francisco Court School Alcoholism
'Municipal Court Helps Alcoholics, 24 Fed. Prob. 45 (1960)7‘
55; Pinnardi, Chronic Drunkenness Offender, 12

Crlme & Deling. 339 (1966).
_ ‘56, See R Nimmer, Two Mllllon Unnecessary Arrests
(1971)-.

57. See Nlmmer, St. Louis Dlagnostlc apd Detoxificatison

4
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Intoxicants, 1970 Wash. U.L. Q. l; Nimmer, The Public Drunk:

.g; Formalizing the Police Role as a Social Help Agency 58 Geo.
L. J. 1089 (1970). | Coe | R
58. See, e. g., J. Weber, Final Evaluatlon Report, St.
® Louis Detox1flcatlon and Dlagnostlc Center (1969).
R ; 59.\W5ee R. Rock, Hospitalization and Discharge of
the Mentally I1l 87 (1968).
ﬁ. 60. See Foote; Tort Violations Remedies for'Pélice
E : Violations of Indlv1dual nghts, 39 Minn. L. Rev. 493 (1955)
§ Other factors work.to make the pol:ce reluctant to
® .

sing the required petltlon.

One of these is the fear of public
criticism if the commitment turns out to be
unwarranted and the matter reaches the news

Q@ media. The problem of "railroading" appears
o Geeply imbedded in the public mind and its
specter can easily be raised . . . . This fear
— causes the police to use extreme caution in
dealing with the mentally ill and few care
. to accept more than the minimum responsibility
® for such persons. . .

Rock, supra, note 59, at 91.

6l. As reported by Rock, the two lists of criteria

BN R

o . employed by the Los Angeles unit were:
Symptoms indicating ‘hospitalization:

1. Pronounced depre551on or agltatlon

L =TTy 2. Pronounced paranoia trends
* ‘ 3. Pyromaniac proclivities
) ; ol 4.. Destructive behavior
o ; ; : 5. Hallucinations or delusions w1th

- B : .~ reactive behavior -
‘ R : 6. Complete loss of contact not caused

by stroke or braln 1njury

3

7
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.f
. '\ symptoms. not indicating hospitalization:
@ . 1. stroke .
. §\2. Physical infirmities
3. Moderate loss of memory
4., Childishness ’
Py 5. Irritability or restlessness
6. Careless toilet habits
7. Feeding problems
8. Occasional periods of mild depression
9. Moderate confusion
. Rock, note 59, at 99-100. Obviously the list would be
» dlfflcult for even a professional mental health worker
4 to apply. Its application by members of the unit results
. . in largely subjective, individual decisions. The decisions
~are also influenced by "feedback" from’the hospital staff
) ééhich must also pass judgment on each case referred for
@ ~ hospitalization. Id. at 102.
- 62. Rock, supra, note 59, at 104. .
?‘ N\ 63. Rock, supra, note 59, at 89-90.
jl‘ ‘Y 64. See Rock, supra, note 59 and Gilboy & Schmldt
“Voluntary" Hospitalization of the Mentally I11, 66~Nw U. L.
Rev. 429 (1971). s
e \ 65. See, e.g., A. Goldstein, The Insanity Defense
(19671; T. Szasz, Law, Liberty, and Psychiatry (1963).
| 66 /' See generally A. Mathews[ Mental Disability
:. R ‘ and the Criminal Law (1970). |

t 67. Report by the D.C. Crime Commission 543 (1966).
o | ‘ 68. See, e.g., R. Arens,. Make Mad the G{lilty, ch. 3
e - (1969).
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69. See E. DeGrazia, Reportyon Pqe-trial Diversion
of Accused Offenders to Community Mental Health Treatment
Programs p. 1 (1972).

70, 187 Feasibility as defined by the project

included the extent of acceptance of such referrals by the

prosecutor, the defenants, as well as the treatment agencies v

and an analysis of the effect of treatment on the referred
defendants. Id. at 13. | | |
71. Id. at App. 4-9.
72. The éxpansion to mariﬁuana offenses may not be
a functidn’of the program's performance. The U.S. Attorney
who initially regarded these offenses as "setious“ was
new to the criminal justice system, Id. at 27. His .later
willingness to allow diversion may resulted from his |
_growing practical experience with these offenses.
u 73. Difficulties with referral ageﬁcies are not )
uncommon when'di§ersion Rractices attempt to utilize |
kexisting non-criminal agencies. These agencies function

inder standards and objectives that are not always consistent

with receiving and servicing crlmlnal justlce clients. See

a0

Bard, supra, ‘note 41, at 30 and Rock, EEEEE' note 59, at

102-103. s
74. As is true in most of the comparatlve studies

of dlver51om effectiveness, selected comparison defendants

were takep from available court records'. The primary

-200-
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\ :
similarity between these defendants and progra@ participants

was the crime charged. Factors such as motivation and

iv
i

underlying personal or health problems could ﬂot be control-

led, comparisons in performance are, at best,fonly sugges-
tive,ﬁat worst, misleading. See deGrézia, EBEEE' note 69,
at 51. ‘

.75. See generally, Robinson v. California, 370 US 660
(19%2)

¥

; J. Kaplan, Marijuana--The New Prohibition (1970) ;
T. ﬁugter, The Legislation of Morality: LawlDrugs %nd
Moral Judgments (1970); E. Schur, Crimes Without Viﬁtims
(1965) . |

76. See chapter Four, iﬁigg. o

77. The severity of narcotics statutés has been much

discussed. See references in note 75, supra. See also

“W. Eldridge, Narcotics and the Law (1968).

In many jurisdictions these provisions are ameliorated

in practice by plea bargaining on the lesser charges. In

such cirtumstances the statutes provide the state with an
additional lever to induce an early guilty plea from the

defense. See, eféfﬂyNTﬁmer, A Slightly Moveable Object:

A Case Study in Judicial Reform--The Omnibus Hearing, 48

Den. L.J. 179 (1971).
.78. See, e.g., 21 USC-840 et. seq. (1972); Ill. Rev.
Stat. ch. '56—1/2,§704 et. seq. (1972 Supplemeht).

=201 -



79. Sée, €.9., Narcotiq}Aadict Rehabilitation Act of
L 1966, fs USC 4251 (1970); Cal. Wel. & Inst. cOde§3050 (1971).
' 80. See, Note, Addict Diversion: An Alternative
Approach for the Criminal Justice System, 60 Geo. L. J. 667,“%
g 670 (1972).

.,
i

8l. Possession cases were assigned to the court for
preliminary hearing. The‘court simply failea to act on the,
cése for more than six months.. Under New Mexico procedures,
this delay caused the charges to laps;. The prosecutor
was techpically free to refile, but possession charges were

seldom refiled. Both officials were in agreement that

prosecution was inappropriate.
. <

8§2. Sess. Laws of N.Y. Ch. 1042 (McKinney, 1971).
83, Mass. Gen. Law Ann. ch.‘9'4c,§ 34 (1972).

e

84, See Narvalz, Tough Drug Stand Urged by Both
.Sides at Albany, N.Y. Times, Jan. 5, 1973, p.l, col. 6.
85. When applied to sale cases, diversion is discre-
tionary (Mass. Gen. Law. Ann. ch. 123 (1972)) or 1imite@
to situations in which the sale was solei§ for the purpose
of supporting a-habit. See generally NARA, ggggé, note |
79,
86. Unlike other programs mentioned in Chapter Four,
the drug abuse program does not limit its caseload to

= maintain low counseling ratios. Instead, defendants are

202~ .
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admitted to the program, but required to wait for counseling

procédufes;. The delay has some negative 'effect on the
participants' attitudes, which is mitigated somewhat by
c’“prov:i.dim_:.;, through Gateway House, access to a stroefront
| “assigéance" office. |
87. Seé €.g.; Maés. Gen. Laws Ann. ch. 123, §38 et.
seq. (1971); N.Y. Mental Hygiene Law § 210 (McKinney 1971);
I11. Rev. Stat. ch. 91-1/2,%120.1 et. seq. (Smith Hurd
Supp. 1971); Conn. Gen. Stat. Ann.§ 19-484 et. seqg. (1939);
28 USC g 29101 et. seq. '

88. Conn. Gen. Stat. Ann.S 19-484 (1969).

89. See T; Capshaw, 4th Annual Stat. Rep., Conn.

., ., adult Prob. Dept. (1971).

90. J. Cooper, The ﬁeroin Addict in the New Haven
Criminal Justice System 57 (1971).

; 91. Mass. Gen. Laws Ann. c 123, & 47 (1972).

92. J. Robertson & P. Teitelbaum, Optimizing Légal
Impact: A Case Study (1972y.(unpubli§hed). See also
Reobertson, Pre-trial Diversion of Drug Offenders: A
Statutory Approach, 52 BU L. Rev. 335 (1972).

93. Id. at 44.

94. Id. at 64-66.

. For the majority of defendants in the
sample studied, the possibility of treatment

in lieu of prosecution or sentencing offered
little attraction . . . . The expected

~203-
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‘religious or other charity. . b

"
7

dlSpOSltlon for many of these charges was as

~ ! good if not better than could be obtained by
invoking the law. Id. at 63. -
95. Id.
96. Id. at 66. .

97I _I.g-- at 73. : ,L\ :
98. Brakel, supra, note 21, at 225. L
99, This judge followed a‘published schedule of

lenient sentences and fines for convicted youths. He also

used extralegal diversion procedures for many cases@ There )

was, for.example, a device for for01ngkchar1ty. Youths

o
=~

convicted of vardalism, criminal trespass, or similar
offenses were lectured on the need to redognize the sanctity
of pfbperty and the rights ofﬁothers. They were then;finedﬂ
In lieu of payment lof the fine and conviction, however, the

judge allowed the offender to make a contribution to a
/\'\

-

100. Municipal Court Social Serv. Dept., Boys Court 6

(1967 unpublished). y

101, N.Y. Code of Crim. Procedﬁre§913e—l93m (repealed

1971). For a discussion of the act, see S. Rubin, the
Law of Criminal Correction 446-450 (lst ed. 1963).
" 102. . See Zivin v. County ofiNassau, 186 N.Y.S. 24 110
, / &)
103, See Leviné, The Youthful Offender under the New

York Criminal Procedure, 36 Albany L. Rev. 24lv(l972),

~204.-.
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N.Y. Crim. Proc. Law:§720, commentary (McKlnney, 1971).

The current statute (N.Y¥Y. Crim. Proc Law 720

(McKinney, 1971) resembles the Model Youth Correction Act

v

in- that both are applicabie only at the sentencing stage.

After conviction, a youth will be sentenced and his convic-

- : ’

tion entered as a youth offender, not an adult criminal.

Seg‘American Law institute Model Youth Corrections Act

(1940). The model act is widely used. 8ee Luger, The

 Youthful Offender, in President's Commission on Law

Enforcement ‘dnd Administration of Criminal Justice, Task

 Force Report: Juvenile Delinquency and Youth Crime 119 (1967).

104. ;nitia; estimates were that the program could

‘kdivertVZSOO casec per year. Memorandum from J. Crawford,

Deputy District Attorney, to A. Spector, Dlstrlct Attorney,

'}Aprll 1, 1971. In fact, the dlver31on process is emproyed

for more than twice that number of deFendantsq Durlng 1ts
flréa six months, sllghtly more than 20% of all cases

pendlng 1nd1ctment were dlverted.

ZlOSﬁ See National Commlssrpn for Children and Youth,

it

- Project Crossroads (1971); Vera Institute of of Justice,

Pretrial Intervention: The Manhattan Court Employment

-

Project (1972) [herelnafter cited as Manhattan Report].

;106. The experience of the Manhattan program with

. addicts has been that they record lesser success rates than

ST
other participants.

. a0k
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At first the staff tried to help
[addicts] kick their habits without entering
treatment centers. . . . This prac¢tice was
discontinued wherr it became obvious that
they were unable to hold a job and that
their condition had not been helped by the:
experience. But when the Project decided

to refer them to treatment centers, it had
difficulty getting them admitted . . . .
Drug addiction programs in the City screen .
heavily for motivation. The addicts coming
into the Project are randomly selected and
predictably few want to shake their habits.

[Tlhe staff has devoted dlsproporflonaﬁe

amounts of time to working with addicted partici-

“pants. - Many have been forced to admit they have
a problem. Some have decreased drug use; some
have given up drug use altogether. Fifteen to
twenty percent of those who have been identified
have entered treatment centers--though few have
comp*eted their re51dency.
Manhattan Reyor, 72-73.

107« Roughly 71% of the participants are unemployed. -
Evaluation Report—-Operation De Novo 47 (1972 unpublished);
‘In comparison, the Manhattan project recbrdsvthe_following

figures for its first three Years£~

~ 1lst year ' 2nd year - 3rd year |
79.3%. 54.9% . 49.1% SRR

Manhattaﬁ Reportk4l. R IR T

108. The counseling‘benéfits'éo’ybunger‘defendanﬁ
‘clients is liﬁited. _The Manhattan program reporta'that_v.f
céunséligg'ié more difficult for persoﬁs under 17 years

of age.



Q

~ Committee on Penitentiaries, July 19, 1972,

o

‘Sixteen year old defendants present
' . present many special problems. Usually
‘ they are failing in or have dropped out of-
. school, and are incapable of assuming the
kind of respon51b111ty necessary for achieving
'stablllty and economic independence.

£

kA

Manhattan Court Employment Project, Quarterly Report: Third

Quarter Fiscal Year 1971 72, 5 (1972). :

Nevertheless, De Novo has recently expanded %o 1nc1ude

'servlces for juvenllendefendants and Project Crossroads has

‘dealt primarily with a young adult caseload.

109.: See Henschel & Skrien, Operation De Novo, Hennepin

 Lawyer, May-June, 26 (1972).

110. Minn. Stat. 2Ann.§609.135 (1971).
111. See generally, Statements of Mr. Ennis Olgiati

and Mr. William Henschel, Hearings on S 3309, Senate Sub~-

¥

\

vPersonS‘charged with minor offenses may lack motivation .
to oooperate with counseling efforts. Thewprobable_oonsequences
of conviction on ordinance violation charges is minor and
may be seen as less onerous than diversion counseling.’ Manhattan

Report 24. But see, Semi-annual Report, Manhattan Court

Employment Program ll (1973) (dismissal rate for misdemeanor -

‘eéoﬁfenders found to be 1dentlcal to that of felony offenders)

Ly

112, See note 82, sugra. | »

113, Although these counselors‘are generally success-

ﬂfui, seleetion ofapplicants for counseling positions often

=207~
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- Voo, . ' . : P : ; ‘
requires lnnovative screening interviews. See Manhattan

fReport 43; Boston Ceurt'Resoﬁrces.Project, The SelectiOn‘

of Advocates and Screeners for a Pre-trial Diversion.
. Ie

Program (1972). o S T

114. See Manhattan Report 7. See also ABT'Associates,,'"

Second' Interim Progress Summary of the Pre~trial inﬁerventibn N

Program of the U.S. Department of Labor 14.-(1973). | o
115.; See Evaluation Reporﬁ, EEBEE; notev107; at 7.
116. APT Associates, supra, note 114, athinneapolisv
Table 11B. |
117. See Manharran Report 8.

118. ©See, e.q., Manhattan Court Employment Project,

Quarterly Reports (1970-1972); ABT Associates,’ supra, note 114.

“119. ABT Associates; supra, note'li4 , at 15.'

Of the entire group of 1433 part101pants
favorably terminated [from seven monitered
programs] only 233 (16%) wexe not granted a .
dismissal of charges . . . . the majority of
these were participants at the California slre ;
where judges. in the two project locations refuse
to entertain . . . . dismissal recommendations.
All other sites experlenced very low rates of
[refusals]

120. Durlng its 1nlt1a1 period, the Manhattan program

~

had a 12% rate of re-arrest for active partrcrpants. However,‘

as the program galned experlence, the arrest rate whlle 1n “

9

the program fell to under 3% and has remalned at thlS low

. f208'fi'
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o ; leﬁel. See Ménhattén Court Employment Program, Quarterly
‘ ,Rép‘qués (1970-72) . | |
'1’; “ R IR o121, &PT Associates, supra, note 114, at Minneapolis 4.
7;1 : | k122. iéee Manhétﬁan Report 55 et. seq.
123, Id. at 60. | ’
e 124‘, ‘Id. at 72-73.
 gw_ y~125. See. Nassau County Probation Depawtmené,.Opera-
£3 ' Q: tion Mldway (1273 pamphlet) .
° :

126. See generally, B. Cohen Pro;ect Operatlon Mldway ,
. a72). |

ZI”; vl27Q Of 140 participaﬁféﬁgécepted to Midway,vthe
. ; following is a breakdown of most serious crime charged.
3 Sale of narcotics - 64,
. e Burglary 44
‘ G - Possession of narcotics 23
o o ' - Robbery 17 N
) | Grand Larceny ' 9
| . Te ~ Forgery 8
. ‘ - L, , Ass,g,ult 7
g ' Criminal mischief 6
: | Other 2 _
:7v'_ﬁ - ’ 128. See generally Cohen, supra, note 126. mmittee
e - 129. Cohen, supra, note 126, at 11-12.
o 130, See generally, Cohen'sugfé, note 126.
‘r IR  ."'» 131, "In addition to dismissal as a feasible

dlsp051tlon, it was also p0331ble for the
Operation Midway staff to become involved in
- plea negotiations. This may be considered
in those cases where the alleged criminal
_ ~act was of such severity that the District ,
PO R I Attorney's office Wwould not consider dismissal."

. Id. at 9.
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132. The Pre51dent s C@mm1551on,‘1n dlccu551ng dlver51on

noted several factors which mlght be con51dered in tbe R

e  eventual decision. Theyareflect~the leed prosecutorial

3k
.

and correctional nature of the decision. e

: Among the factors that might be weighed
in determining whether to adopt a noncriminal .
o d:x.spos:.t:on ares (1) the seriousness of the L el
' crime and the effect upon the public sense of '
security and justice if the offender were to
be treated without criminal conviction; (2) the
place of the case in effective law enforcement
.~ . pollcy, particularly for such offenses as tax
L evasion, white collar crimes, and other instances e
‘  where deterrent factors may loom large; (3) whether . -
the offender has medical, psychiatric, family, : R
or vocational difficulties; (4),.whether there S
are agencies in the community capable of deallng '
- , with his problems; (5) whether there is reason
® - to believe that the offender will benefit from
: and ccoperate with a treatment program; and (6)
what the impact of criminal charges would be
upon the witnesses, the offender, and his family.

o

President's Commission on Law Enforcement and Administration

’ of Justice, Task Force Report: The Courte78 (1967). See
also Model Pre ArraignmentéCode,‘Draft 5.

-

. ST 133. J. Robertson & P. Teitelbakum, Optimizing Legalk_

_Impact: A Case Study 73 (1972). | o o » i'e./ﬁﬁ
134. Brakel, Diversion frem thenCrimipal Procees: |
‘.,‘ InfbrmalvDiscretion, MotiVatioh and Formaliiafion,e48
“  Den. L. J. 211, 229 (1972). | |
135. See pp. 99-103, supra. PR
[ R 7 136. E. DeGra21a, Pre-trial Diversion of Accused
Offenders to Community Mental Health Treatment Programs 5 u#

(1972)
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©137. See Skolnick, Social Control in the Adversary

%§;tem,vll J. Con. Res. 52 (1967); Note, In Séarcﬁ'of the
Adversary gystem--The Cooperative Practices of Private

Criminal Defense Attorneys, 50 Tex. L. Rev. 60 (1971).
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