this file contact us at NCJRS.gov.

b0
=
(2}
7]
@
Q
o
o
S
o
b0
c
3
g
>
(e
]
S
(2}
2

If you have







This document was prepared under Contract 105-89-1727
by CSR, Incorporated
for the Administration for Children, Youth and Families
Office of Human Development Services
U.S. Department of Health and Human Services

Project Director:

Sherrie S. Aitken

Authors:
Sherrie S. Aitken
Larry Condelli
Tom Kelly
Editor:

Monica Sgrensen

Subcontractor:

American Bar Association
Center for Children and the Law
Robert Horowitz
Subcontract Manager






|3 Qb M

TABLE OF CONTENTS

Acknowledgements . . ........... ... .. i i i e e e iii
Chapter 1: Introduction and Methodology . ................ ... ..., 1
Background . . ... ... i e et e i 1
Methodology of the Study . . ....... oottt it ittt 2
Overview of State SuUmMMAmes . ..........cciittinieeeenereeonnonnneens 5
Chapter 2: National Summary of GAL Representation . . ......................... 9
Prevalence of Representation . . . ... ...covttiiineeeenneeeenaeennannnnss 9
Statewide GAL PrOZIaMs . . ... vovvtinennnennenneeenennneenneeaneenes 15
Types of Representation Provided . ............ .00ttt ineennnnnn 17
WhoCanServe as aGAL .............iiitiiutitnmnnnneneneennnannns 17
Appointment PractiCes . ........... .. iiiiiinierttnneeernensaneenneens 19
Responsibilities Of GALS . ... .....ciiiittiin it itineieeneaaneenanenns 23
Compensation 0f GALS . ...........iiiiiinineneeeneennnnnenennnnnsns 28
Training Requirements for GALS .. ... ....... 00 iitiitiinieenenreannnens 30
Characteristics Of GALS . ... ... iiiiiiiie e eteeeeeeneannneaaeannas 33
Administration of GAL Programs . ..............cciiiieernnnneerennnnnns 35
Immunity From Liability for GALS . ...........cctttttiiumnnnnnreannnnns 37
Chapter 3: Conclusions and Recommendations ....................cc0ttiuunnnnn 41
L8011 11T o) 11 41
Recommendations . ............v.cvieae o o amete e e e e s e e b aaea e 43
Appendix 1: State Summaries of GAL Representation ............................ 47
Appendix 2: Sampled Countiesby State . . ............... ... ... .. ... 251
A
' I G
DEC 3 1992

A YT




LIST OF EXHIBITS, FIGURES, AND TABLES

Exhibit 1:  States Allowing Discretionary GAL Appointment

Exhibit 2:  State Estimates of Percentage of Abused and Neglected Children Receiving GAL
Representation

Exhibit 3:  Statutory Requirements for Who Can Serve as a GAL

Exhibit 4:  Written State Requirements Concerning GAL Appointment Times
Exhibit 5:  Other Types of Cases in Which Children Receive GAL Representation
Exhibit 6:  Training Requirements for GALSs

Exhibit 7.  Program Administration of Statewide GAL Programs

Figure 1: Statewide GAL Programs

Figure 2: Types of GAL Representation in 555 Sampled Jurisdictions

Figure 3: GAL Involvement

Figure 4: Characteristics of Attorney GALs

Figure 5: AMsﬁaﬁon of independént GAL Programs in St;ltes Wlthout Statewide GAL
Programs

Table 1: Number of Individuals Who Participated in the Study

Table 2: National Study of GALSs




ACKNOWLEDGEMENTS

This study benefited from the cooperative efforts of many talented people concerned about
child advocacy. Robert Horowitz of the Center for Children and the Law of the American Bar
Association (ABA) was a valuable resource, providing names of respondents in each county and
assisting in the development of the discussion guide. Beth Waid of the National CASA Association,
Don Duquette of the University of Michigan Law School, and Lynn Shreve, State Coordinator for the
Delaware CASA Program, also contributed to the development of the discussion guide. We also
appreciate the valuable comments that were provided by the expert external reviewers, including
Dr. Ellen Grey, formerly with the National Council of Jewish Women and now with the Department of
Sociology, Allegheny College in Pennsylvania; Dr. Victor E. Flango, a Senior Staff Associate with the
National Center for State Courts, Williamsburg, Virginia; the Honorable W. Don Reader, a family
court judge in Stark County, Canton, Ohio; and Dr. Jules Kemess, Director of Special Studies, New
York State Senate Child Care Committee, Albany, New York. Finally, we appreciate the direction
provided by our Project Officer, Dr. David Fairweather, as well as his support and encouragement of
our independent judgment.

The collection of the large amount of information collected from over 550 counties and district
courts was a massive undertaking which required the hard work of a team of CSR and ABA
researchers. Larry Condelli supervised the researchers—Tom Kelly, Alexandra Davis, Melisa Kelly,
Sharon Goretsky, Lisa Wright, and Alison Thomas—who spent numerous hours on the telephone
tracking down respondents and verifying needed information. Without the tenacity, dedication, and
perseverance of these individuals, this study could not have been conducted. Their work is gratefully
acknowledged.

Finally, more than 600 judges, GAL program directors, CASA volunteers, attorneys, and court
administrators spent considerable time on the telephone discussing their procedures and requirements
for providing representation for abused and neglected children in their States and counties. Many of
these people also took the extra time to send us copies of laws, court rulings, training manuals, and
reports to clarify issues, thereby helping us to prepare a better report. Their cooperation is greatly
appreciated.

Sherrie S. Aitken
Project Director







Introduction and Methodology

CHAPTER 1
INTRODUCTION AND METHODOLOGY

Background

Since the passage of the Child Abuse Prevention and Treatment Act (P.L. 93-247) in 1974,
most States have provided representation to children involved in civil abuse and neglect judicial
proceedings. The Act required States to appoint a guardian ad litem (GAL) to maltreated children as
one condition for receiving Federal grant funds authorized by the Act. In the years following the
passage of the Act, all States enacted legislation requiring GAL representation for some or all children
involved in legal proceedings resulting from a child abuse or neglect incident. With few exceptions,
this legislation has not clearly defined how this representation should be provided, who can serve as a
GAL, or the role that this individual should play. Federal law stated only that the GAL should
represent the child’s “best interests,” and many State laws are similarly broad. The Federal
Govemment left the implementation of the GAL requirement to States. In tum, most States gave their
individual counties authority to establish a mechanism for representation.

The GAL role originally was conceptualized in legal terms. Consequently, States initially
appointed attorneys to represent children. In the late 1970’s, courts in Florida and Washington State
began appointing trained volunteers to represent children either alone or with an attorney. Due to the
success of these efforts, other States also began appointing nonattorney volunteers. In the early
1980’s, the Administration for Children, Youth and Families (ACYF) encouraged the development of
volunteer GAL programs, such as Court Appointed Special Advocate (CASA) programs, by including
their establishment as a priority area in the coordinated discretionary grants program. Other methods
for providing GAL representation also have evolved over the last 15 years including the use of Public

and standards for GAL representation.

A lack of legislative guidance and disagreement among and within States regarding how best
to provide this representation has resulted in a chaotic and inconsistent system of GAL representation.
Many counties also have been constrained by a shortage of qualified attorneys or volunteers to accept
abuse and neglect cases and by lack of funds. There has been no systematic accounting of the ways in
which local jurisdictions have met their mandate to provide representation to abused and neglected
children. Each State has developed its own procedures to meet local needs and conditions. No
national studies have been conducted to determine such basic issues as the type of representation
provided, the number of children who receive this representation, and the role of the GAL. There also
has been little systematic study of these issues even within States. Yet this information is critical for
identifying problems and shortcomings in providing GAL representation and to aid in developing
recommendations and guidelines for improving methods of representation.

The U.S. Congress recognized the need for information on GAL representation nationwide in
its reauthorization of the Child Abuse Prevention and Treatment Act in 1988 (P.L. 100-294). The Act
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required ACYF to conduct a study to determine how each State provided GAL representation. In
addition, ACYF posed the following questions to be answered by the study:

«  Which models of GAL representation are being used?

e Is there. a GAL prografn ofﬁce‘." Are' GALs independént of the»c.oun?

« How many children who should be receiving representation are not receiving it?
e When does GAL appointment begin, and when does it end?

e  What training is required of GALs?

e  What is the level of compensation of GALs? Are expenses compensated?

e What are the responsibilities of GALSs, and are there written descriptions of their role?
Are GAL responsibilities described in State laws?

e Are GALs assigned to other types of cases besides abuse and neglect?
e Are GALs assigned in addition to an attorney for the child?

e  What is the status of GALs regarding immunity from liability? Are GALSs insured for
liability?

ACYF contracted with CSR, Incorporated, to provide this information through a national
telephone study of the 50 States, the District of Columbia, and counties within each State. The study
included two phases.- The first phase - involved-collecting-information at the State level concemning
general characteristics of GAL representation that existed statewide. In the second phase, respondents
in the selected counties provided information about their local jurisdictions. The American Bar
Association (ABA) assisted CSR in identifying respondents and conducting some telephone discussions
and provided guidance on discussion topics. The National CASA Association and members of our
consulting panel also provided assistance in formulating the discussion questions.

Methodology of the Study

- In the first phase of the study, the ABA assisted CSR in identifying one knowledgeable
respondent at the State level in each State and the District of Columbia to provide a general overview
of GAL representation in the State. If there was a statewide GAL or CASA program in the State, the
program coordinator was contacted. In other States, the chief court administrator or judge was
contacted. If any of these respondents were unable to provide the needed information on GAL
representation, CSR researchers asked the respondent for the name of another individual who could
provide it. This person then was contacted. In many States, more than one person provided
information.
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Selection of counties. The conduct of the second phase of the study required a random
sample of counties or jurisdictions within each State. To ensure that the study adequately represented
State conditions, counties were stratified into the following groups based on population size: rural
counties, with populations less than 100,000; small urban counties, with populations between 100,000
and 500,000; and large urban counties, with populations greater than 500,000. The proportion of
counties in each stratum was computed for each State, and a total of 10 counties per State were
randomly selected from the strata based on these proportions. For example, if 30 percent of a State’s
counties were large urban and 50 percent were rural, then 3 large urban counties, 5 rural counties, and
2 small urban counties would be selected.

There were three exceptions to this selection procedure.
« In States with 15 or fewer counties, all counties were selected.

e At least two counties were selected from each stratum regardless of the proportion of
counties in the State in that stratum. If there were only one or two counties in the
stratum, as happened in the large urban stratum in some States, these counties were
included.

e In States with a large number of contiguous counties with populations less than 25,000,
such as Nebraska, the counties were clustered into a single sampling unit with a
population of 25,000 or less. These clustered samples were selected as a single unit, and
all counties within the unit were included in the sample. This clustering procedure was
employed to ensure inclusion of counties in different regions of the State.

After the original sample was drawn using the above procedures, two adjustments were
necessary. The clustering procedure resulted in the selection of 637 counties—t0o many to study
given the time and resources available.- To reduce the sample- size,-20 percent of the rural counties
were eliminated randomly from the States where clustering was used, yielding a sample size of 554.
In addition, due to the random nature of selection process, the major population areas in some States
were not included in the original sample. In order to include at least one major population center in
each State, the following additional counties were added:

e Alabama: Montgomery

« California: Los Angeles, San Diego, and San Francisco

e Florida: Duval

 Jowa: Polk

e New York: Erie

e North Carolina: Mecklenburg
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» Pennsylvania: Philadelphia
o Texas: Bexar and Harris

Some rural county courts heard cases from several neighboring counties. If information was
available from these neighboring counties, then the county was added to the study even if it was not
part of the original sample. Information from six additional counties was added in this way.

The final complication related to sample selection arose in States that used district courts that
covered multiple counties, or parts of many counties. These States were Connecticut, Massachusetts,
New Hampshire, and Rhode Island. In these States, the district courts most closely tied to selected
counties were substituted for the counties.

The final sample size was 555 counties or court jurisdictions. Seventeen counties were added
as described above, and 16 (2.9 percent) were not able to participate because they did not have the
“information required or because staff were not available to carry on telephone discussions with CSR
staff. These counties all were rural; 8 had populations less than 20,000, and only 2 had populations
greater than 40,000. In 2 of the 8 counties the local judge had instructed staff not to participate in the
study. We gave consideration to auditing those counties that did not participate during Phase II of this
project. However, since these counties are rural and only had 1 or 2 child abuse and neglect cases per
year, it appears that the cost of the opportunity to learn far outweighs the potential benefit of
additional information. Appendix 2 provides a complete list of all counties included in the study and
identifies the counties that were added to the study later or did not participate.

Respondents. The ABA and National CASA Association assisted CSR in identifying
respondents in selected counties. As with the first phase of the study, the GAL or CASA program
coordinator for the county, where one existed, was the first point of contact. Where there was no
coordinator, the chief judge of the local juvenile-court was the- first contact.- If the initial contact could
not provide the information needed, the CSR researcher asked for the name of another knowledgeable
potential contact. In many counties, several individuals had to be contacted. Telephone discussions
were conducted from mid-December 1989 through late March 1990. Table 1 lists the number and
type of individuals that we contacted during the course of the Phase I effort.

Definition of GAL. The definition of GAL varies considerably among States. For example,
some States define the GAL as anyone who represents the child’s best interests. In other States, the
GAL is an attorney who provides legal representation. Still other States define GALs in terms of
specific duties performed for the court. To avoid complications arising from these differences and to
obtain a complete picture of the nature of representation of children provided within each State, this
study defined GAL broadly to include anyone appointed as a representative for the child in civil abuse
and neglect proceedings. This definition is used throughout this report. The State summaries included
- in the Appendix of this report describe all representation provided to children in each county,
regardless of whether the local jurisdiction calls the representative a GAL. The State summaries also
provide definitions and terminology used within the studied jurisdictions when they differ from the
study definitions.
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TABLE 1
NUMBER OF INDIVIDUALS WHO PARTICIPATED IN THE STUDY

# INDIVIDUALS BY LEVEL
STATE 8
LOCAL 134
STATE 33
LOCAL! 236
STATE 22
LOCAL 72
STATE? 15
LOCAL? %0

TOTAL

Written materials received from 26 States and 31 counties.

Includes court administrator, court clerk, registrar, commissioner, DSS-Liaison, master, director,
probation and court service officers, legal social worker, intake officer, magistrate.

?Includes Deputy Attorney General, Public Defender, State Counsel.

3Includes private attomey-GAL, public defender, District Attorney, Law Guardian, county attorney,
prosecuting attorney, DSS attorney.
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CASA and volunteer GAL programs. Many jurisdictions use CASA volunteers to provide
GAL representation or as friends of the court. The National CASA Association estimates that there
are 387 programs in 47 States. The State summaries describe these programs for the studied counties
that have them. Study resources did not allow the examination of all CASA representation within
each State. However, information on many of these programs can be obtained from the National
CASA Association. The State summaries describe CASA programs where the volunteer either serves
as a GAL or friend of the court or provides assistance to the GAL.

Many jurisdictions use trained volunteers but do not describe them as CASAs. In the State
summaries, volunteers are referred to as CASAs only if this is done within the State.

Chapter 2 of this report provides an overview and summary of GAL representation across the
50 States and the District of Columbia. The conclusions of this phase of the project and the
recommendations resulting from the findings are presented in Chapter 3.

Overview of State Summaries

Appendix 1 to this report provides a summary of GAL representation provided in each
jurisdiction studied. Each summary begins with a brief overview of the basics of GAL representation
within the State followed by a brief text describing GAL and other representation for abused and
neglected children in the State’s studied counties.

In order to ensure the accuracy and completeness of the information reported in the State
summaries, drafts of the information compiled were retumed to each of the 50 States and the District
of Columbia for their review. Two copies were sent to 2 different reviewers in Colorado, Hawaii,
Texas, and Michigan for a total of 55 reviewers. | B

All of the mailed requests for review were followed by telephone calls. Nine reviewers did
not respond. Two reviewers (Colorado and Michigan) were no longer employed at the mailing
address, and five (Alabama, Georgia, Ilinois, Montana, and North Dakota) did not respond to repeated
telephone calls. The remaining two States (Alaska and Hawaii) had State Directors on extended leave,
both of whom were interviewed two to three times during the initial survey. Table 2 presents the
response information for the State reviewers.
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TABLE 2
NATIONAL STUDY OF GALS

Response Rate of Reviewers of the State Chapters

RESPONSE
REVIEWERS TOTAL # RESPONSE RATE %
State Court Administrator 19 15 78.9
State CASA Director 19 17 89.5
State DSS/DHS 4 4 100.0
Attorney-GAL 10 8 80.0
Judge : 3 2 66.7
TOTALS 55 46 83.6

The information provided in the State summaries includes the following:

Types of representation provided (attorneys, volunteers), the percentage of cases receiving
each type of representation, and the percentage of abused and neglected children
represented in the jurisdiction.

Social work, legal, or volunteer support provided to the GAL, if any.

The appointment process, including when appointment begins and ends, who appoints, and
other types of cases besides abuse and neglect to which GALs are appointed.

Responsibilities of the GAL regarding representation of the child’s wishes and best
interests.

Duties of the GAL, including the GAL’s role in coordinating with the child welfare
agency, parents, and other involved parties.

Compensation of GALSs.
Training and prior experience requirements.

Caseloads, number of GALSs available in the county, and any problems retaining or
recruiting GALSs.
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Demographic characteristics of attorey GALS.

For counties with GAL programs, the staffs, budgets, and relationships of GAL programs
to the court.

Immunity from liability and insurance of GALs.

Evaluation, monitoring, and supervising of GALSs.
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CHAPTER 2
NATIONAL SUMMARY OF GAL REPRESENTATION

There is considerable variation in understanding among the 50 States regarding the
representation of abused and neglected children. Only 14 States have state GAL program offices that
establish some requirements regarding who can serve as GALSs, what training they must complete, and
what their responsibilities are. In these States the GAL program office was established by Statute or
by the court and the program is publicly funded. The remaining States rely on a patchwork of
attorneys, volunteers, CASAs, and other individuals to represent children. Variation is the norm even
within States, and neighboring counties often have different methods of appointment and type of
representation, compensation, and training. Even where statewide systems exist, lack of uniformity is
not unusual. Coherence and consistency of GAL representation clearly is the exception in most States.

Against this backdrop this chapter presents a national summary of the major topic areas of the
study. Findings are aggregated across the 555 counties and jurisdictions studied or presented by State
where appropriate. The summary broadly outlines the nature of representation. However, due to the
extreme variation within each State, the summary cannot provide detail on many of the atypical
circumstances and conditions that exist. Consequently, the reader is urged to review the State
summaries in the Appendix to obtain a full picture of GAL representation across the Nation.

Prevalence of Representation

Public Law 100-294 requires that all States wishing to receive Federal grants under this Act to
appoint a GAL or legal counsel for children in all civil abuse and neglect cases. In addition, most
States have their own Statutes requiring appointment of a GAL or legal counsel for children in civil
abuse and neglect cases. As shown in Exhibit 1,-however,-appointment-in eight States is either
discretionary or required only in some cases. In Arkansas, for example, appointment is required only
if custody is in question. Georgia, Louisiana, and Wisconsin require appointment only in termination
of parental rights cases. Georgia law also mandates appointment when the child has no parent and
Wisconsin requires representation when the child is removed from the home or in cases involving
custody or abuse restraining orders. Indiana requires GAL appointment in cases of termination of
parental rights, Fetal Alcohol Syndrome, drug-addicted newborns and whenever an abuse or neglect
petition is contested. In Colorado, GAL representation is mandatory in abuse cases but discretionary
in neglect cases. In Delaware, Indiana, and Texas, appointment of a GAL is completely at the
discretion of the presiding judge. As a consequence of the discretionary nature of GAL or attomney
appointment in these eight States, not all abused and neglected children in these States are represented.
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EXHIBIT 1

STATES ALLOWING DISCRETIONARY GAL APPOINTMENT

State Conditions
Arkansas Required only when custody is in question
Colorado Mandatory in abuse cases; discretionary in neglect
cases
Delaware Fully discretionary
Georgia Required only in termination of parental rights
cases or when the child has no parent
Required in contested abuse/neglect cases,
Indiana termination of parental rights, Fetal Alcohol
Syndrome, and drug-addicted newbormns
Louisiana Required only in termination of parental rights
Texas Fully discretionary
Required only in contested custody, abuse
Wisconsin restraining orders, or termination of parental rights;

counsel required only in placement and certain

abuse/neglect cases

10
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EXHIBIT 2

STATE ESTIMATES OF PERCENTAGE OF ABUSED AND NEGLECTED CHILDREN
RECEIVING GAL REPRESENTATION

Percent Receiving Representation
Small | Large

State Rural | Urban | Urban | Total
Alabama 100 100 100 100
Alaska 100 100 NA 100
Arizona** 80| 100 93| o1
Arkansas 95 100 NA 96
California* 100 77 77 78
Colorado 98 100 NA 99
Connecticut 100 100 100 100
Delaware NA 22 NA 22
District of Columbia NA NA 100 100
Florida , .93 .. 36 |. . 47| .. .49
Georgia 94 78 100 89
Hawaii 100 100 100 100
Idaho 57 75| NA 60
Hlinois 100 100 100 100
Indiana 93 77 50 78
Iowa 100 100 NA 100
Kansas 100 100 NA 100
Kentucky 84 100 100 88
Louisiana 73 20 100 54
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EXHIBIT 2 (cont.)

Percent Receiving Representation
Small | Large

State Rural | Urban | Urban | Total
Maine 100 92 NA 95
Maryland 100 100 100 100
Massachusetts 100 100 100 100
Michigan 100 100 100 100
Minnesota 100 100 80 95
Mississippi 87 100 NA 90
Missouri 100 100 100 100
Montana 100 100 NA 100
Nebraska 100 100 NA 100
Nevada 98 3 24 32
New Hampshire 100 100 NA 100
New Jersey =100~ --100 | - - NA-| 100
New Mexico 100 100 NA 100
New York 100 100 100 100
North Carolina 99 100 NA 99
North Dakota 100 100 NA 100
Ohio 85 100 100 96
Oklahoma 100 100 100 100
Oregon 52 99 40 69
Pennsylvania 99 100 55 83
Rhode Island 100 100 100 100

12
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EXHIBIT 2 (cont.)
Percent Receiving Representation
Small | Large
State Rural | Urban | Urban | Total
South Carolina 100 100 NA 100
South Dakota 83 100 NA 86
Tennessee 97 90 60 89
Texas 97 100 99 99
Utah 83 83 100 90
Vermont 100 100 NA 100
Virginia 93 100 100 96
Washington 100 100 70 87
West Virginia 100 100 NA 100
Wisconsin 95 100 | 100 98
Wyoming 100 NA NA 100
NOTES

*Does not include representation by petitioning social worker.

**Requires both attorney and volunteer GAL. However, representation was counted if either

was assigned.

Statewide estimates were made by computing the weighted average of the three strata.
Weights were the proportionate State population in the stratum.

Percent Receiving Representation includes attorney representation even when the attorney is
not considered GAL by the local jurisdiction.

NA = Not available or not applicable.

13
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Although required, universal representation of abused and neglected children also does not
occur in many of the remaining States. Exhibit 2 presents State estimates of the proportion of children
provided a GAL or legal counsel in abuse and neglect cases in 1989. These estimates are based on the
proportions reported by respondents in the telephone discussion and are statistically weighted to reflect
the entire State. ‘ : :

Caution should be exercised in interpreting the proportions for two reasons. First, estimates
provided by respondents usually were “best guesses™ and not based on precise counts. Second,
respondents may have been biased to overestimate the proportion receiving GAL representation
required by State law. No independent method was available for verifying the accuracy of
respondents’ reports. Finally, these estimates do not address the quality of representation. Some
children may nominally be assigned a representative or GAL but receive little or no actual
representation.

All abused and neglected children are not being represented in 26 States. In nine of these
States, more than 90 percent of children are represented and the children who do not receive
representation are concentrated in small rural areas that have small caseloads. In the remaining
jurisdictions in these States, all children receive representation. Maine, Minnesota, Tennessee, and
Utah also provide representation to 90 percent or more of their children, but representation is low in
either the small urban or large urban jurisdictions. The relatively small number of attorneys or
volunteers available to handle the higher caseload in these areas is an important cause of the lack of
universal representation.

In Kentucky and South Dakota, where 88 and 86 percent of children, respectively, are
represented, lack of representation occurs in rural areas that have few cases. Georgia also has a lower
proportion of children represented in small urban and rural areas.

Eight States have more widespread difficulties: in-providing representation.. Florida, where
only 49 percent of children receive a GAL, Nevada with 32 percent representation, and Delaware with
22 percent were the lowest in the nation on this measure. Florida and Nevada provided a high
proportion of cases with a GAL in their rural areas, but had very low representation in their urban
areas. Less than half of cases in large urban areas in Florida and a quarter of cases in such areas in
Nevada receive representation. In the small urban areas only a fraction of the cases (3 percent) in
Nevada and about a third (36 percent) in Florida are represented. Representation was uniformly low
in all three of Delaware’s counties. In the five remaining States where representation is
low—California, Idaho, Indiana, Louisiana, and Oregon—lack of representation is also widespread
throughout the State. For example, only 77 percent of children in small and large urban areas of
Califomnia receive a GAL. Only 60 percent of Idaho children, 54 percent of Louisiana children, and
69 percent of Oregon children are appointed representation.

The lack of universal representation is due in most States to an insufficient number of trained
volunteers or attorneys. This problem is often further compounded by low rates of compensation paid
to attorneys. Florida, for example, has a statewide volunteer program, supplemented by private
attorneys in large urban areas. The jurisdictions included in the study reported a shortage of

14
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volunteers and extremely low compensation to attorneys as reasons for the low level of representation.
Nevada counties also reported a shortage of attomeys to cover the large, sparsely populated State.

The low proportions of children receiving representation in California and Idaho, however,
appear to result from more fundamental difficulties. California’s procedures for assigning GALs are
somewhat unclear. The State Statute defines a GAL as a person who serves “in lieu of parents” and
provides no further definition. The child’s caseworker serves as the GAL and in addition, the child
may have legal counsel from the district attorney or a private attomey.

Idaho’s low representation levels may stem from a philosophical basis. Many informants in
that State questioned the need for a GAL and several stated they did not believe GALSs served a
necessary or useful function.

In eight States where representation is less than 100 percent, appointment of a GAL is
discretionary (see Exhibit 1). The lack of complete representation is due in part to judges choosing
not to assign GALS to every case. For example, some informants in Delaware noted the GALs could
handle more cases, but judges did not feel one was needed in all cases.

Statewide GAL Programs

Figure 1 shows the 14 States that have statewide programs for providing GAL representation.
In these States, there are uniform requirements regarding who can serve as a GAL, appointment
practices, and training requirements. A program office at the State or regional level directs program
practices by establishing requirements or enforcing statutory requirements. Statewide programs ensure
general consistency in GAL appointment and other practices—consistency that is lacking in most
States without these programs.

Alaska, Arizona, Delaware, Hawaii, Maine, and Rhode-Island have statewide CASA programs
that represent children as GALSs in all or most jurisdictions. Florida, North Carolina, South Carolina,
and Vermont also have statewide programs using volunteers in almost all jurisdictions. Connecticut
and Iowa have statewide CASA programs, but CASAs in these States are friends of the court and do
not serve as GALs.

New York and New Jersey have statewide law guardian programs that specify training and
role requirements for attorneys serving as GALs. In Massachusetts, the Committee for Public Counsel
Services sets training and compensation requirements for attorney GALs, and Utah has a statewide
attoney GAL program that establishes standards throughout the State. The District of Columbia also
has uniform training and appointment requirements. In Maryland, Legal Aid attomeys represent
children in all counties except one. However, there is no formal statewide program.

15
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FIGURE 1

Statewide GAL Programs
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Types of Representation Provided

Local jurisdictions provide GAL representation using private attorneys; staff attorneys, such as
Public Defenders or Legal Aid attorneys; and CASA and other volunteers. Figure 2 shows that private
attorneys are used to provide representation in 72.4 percent of the jurisdictions. Staff attorneys serve
as GALs in 21.1 percent of studied jurisdictions; volunteers serve as GALs in 21.6 percent. Other
forms of representation were provided in 6.1 percent of studied areas, and about one-fourth (23.6
percent) of jurisdictions used more than one of these models of representation to serve abused and
neglected children. In 16 counties (2.9 percent of jurisdictions) there is no representation provided to
abused and neglected children. These counties were rural and had few abuse and neglect petitions
annually. They had developed no procedures for handling these cases.

Of the 117 jurisdictions that use staff attomeys, 79 percent use attomeys from a Legal Aid or
Public Defender’s Office, and 5 percent of jurisdictions have a child advocacy office established
specifically to provide GAL representation. Other jurisdictions use attorneys from child welfare or
other public agencies. In 77.8 percent of jurisdictions that use staff attorneys, some sort of
administrative or social work support is provided to them. In contrast, private attorneys in only 41.6
percent of the jurisdictions that use them have access to any support.

Who Can Serve as a GAL

State and county requirements concerning who can serve as a GAL vary widely. The different
requirements of the jurisdictions studied include the following.

e Auomey is required (volunteer or CASA may be appointed in addition);
« Appointment of both an attorney and a CASA is required;

« Appointment of either a CASA or an attomney to serve as GAL is required (the GAL need
not be an attorney); and

« Appointment of a CASA only to serve as GAL is required.

Exhibit 3 summarizes State requirements conceming who can serve as a GAL. In the District
of Columbia and in 19 of the 43 States in which appointment is required, Statute dictates the GAL
must be an attorney. In addition, in four of the eight States in which GAL appointment is
discretionary, only an attorney can be appointed. Twenty-three States have Statutes allowing for
appointment of either an attorney or a CASA. Five of these States, however—Arkansas, Iowa, New
Mexico, Tennessee, and Texas—use only attorneys. Vermont uses both an attomey and a CASA, and
Maine requires that the CASA be used if possible.

Florida, Oregon, and Rhode Island require the GAL to be a trained volunteer. Six other
States—Arizona, Delaware, Maine, North Carolina, South Carolina, and Vermont—have statutes
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FIGURE 2
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* Note: More than one type of representation was provided in 127 jurisdictions.

18



National Summary of GAL Representation

allowing but not requiring the GAL to be a trained CASA or other volunteer. Almost all the counties
in these States appoint volunieers.

Joint appointments (appointments of an attomney and a volunteer) are used in five
States—Arizona, North Carolina, Rhode Island, Utah, and Vermont. While joint appointment is
normally possible anywhere at the court’s discretion, only these five States and some counties in
Missouri, Montana, Oklahoma, South Carolina, and Washington in our sample routinely provided it.
In North Carolina, where either a CASA or an attorney is required, if a CASA is appointed as a GAL,
then counsel must also be appointed. In Utah, the attorney is assigned as a GAL, and the volunteer is
assigned to assist the attomey. A CASA serves as the GAL in the other four States and an attorney
may also be assigned if a case goes to trial, or if the court believes one is necessary. In the remaining
states, where we found joint appointments, the three most common reasons for them are when the
child requests a GAL, when the child and GAL disagree, or when there are concurrent criminal
proceedings.

‘Other representation. In 34 of the studied counties, GAL representation is provided either by
independent social workers or a special staff of nonattomeys who perform GAL work as part of their
professional responsibilities. Alaska uses paid nonattorneys in seven of the studied districts. Some
counties in Minnesota, North Dakota, and Washington also use this approach. In many cases in
California, the social worker or probation officer who files the petition is assigned as GAL per State
Statute in addition to an attorney or CASA volunteer. However, the State has a unique and vague
definition of a GAL as an individual who represents the child “in lieu of parents.” Social workers also
serve as GALs in some counties in Minnesota, Mississippi, Nevada, and Ohio. One county in Oregon
assigns juvenile court counselors, and one county in Nevada assigns an individual involved in the case.

Appointment Practices

In more than 90 percent of the jurisdictions: studied,-the presiding judge makes the decision to
appoint a GAL. In the remaining jurisdictions, the judge’s clerk, another officer of the court, or the
GAL program director makes this decision. Where there is an organized GAL program, the program
director usually makes the actual assignment of an individual GAL. Where there is no organized
program, the judge or court clerk makes the assignment.

In virtually all jurisdictions, GAL appointment begins either at the filing of the initial petition
or at the emergency removal hearing and lasts until judicial intervention ends. However, in States that
do not require GAL appointment in all cases, appointment times are more likely to be at judicial
discretion. In some jurisdictions in these States, judges often appoint GALs when there is a conflict
between the child and the GAL or between the child’s wishes and best interests, or when a party
requests a GAL. Discretionary appointment also occurs in jurisdictions that use CASA models as
friends of the court or when an attorney is appointed as counsel in addition to a GAL.
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EXHIBIT 3

STATUTORY REQUIREMENTS FOR WHO CAN SERVE AS A GAL

Attorney
required, CASA
may be Both Attorney CASA only
appointed in and CASA Either Attorney required as
State addition required or CASA GAL

Alabama Yes

Alaska | Yes

Arizona Yes?

Arkansas Discretionary’

California Yes?

Colorado Discretionary

Connecticut Yes

Delaware Discretionary?

District of

Columbia Yes
Florida ‘ R _ Yes
Georgia Discretionary

Hawaii Yes

Idaho Yes

Ilinois Yes
Indiana Discretionary

Iowa Yes'

Kansas Yes

Kentucky Yes
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EXHIBIT 3 (cont.)
Attorney
required, CASA
may be Both Attorney CASA only
appointed in and CASA Either Attorney required as
State addition required or CASA GAL
Louisiana Discretionary
Maine Yes®
Maryland Yes
Massachusetts Yes
Michigan Yes
Minnesota Yes
Mississippi Yes
Missouri Yes
Montana Yes
Nebraska Yes®
Nevada Yes
New Hampshire Yes -
New Jersey Yes
New Mexico Yes!
New York Yes
North Carolina Yes*
North Dakota Yes
Ohio Yes
Oklahoma Yes
Oregon Yes®
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EXHIBIT 3 (cont.)
Attorney
required, CASA '
may be Both Attorney CASA only
appointed in and CASA Either Attorney required as
State addition required or CASA GAL
Pennsylvania Yes
Rhode Island Yes
South Carolina Yes
South Dakota Yes®
Tennessee Yes'
Texas Discretionary’
Utah Yes—in rural Yes—in large Yes—Weber
areas urban areas County
Vermont Yes’
Virginia Yes
Washington Yes
West Virginia Yes
Wisconsin Discretionary
Wyoming Yes
Exhibit 3 Superscripts
1. Only attomeys used
2. CASA serves as GAL
3. Statute allows for appointment of layperson in special cases
4. Anomey or CASA is mandatory; if CASA appointed, counsel must also be appointed
S. CASA required, but in absence of CASAs, juvenile court counselor or attorney may be used
6. Mandatory appointment of counsel, but CASAs are used alone in 5 counties
7. All counties appoint both CASA and attorney; statute requires attorney or CASA
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Appointment times are established statewide by Statute or court rule in the 29 States, shown in
Exhibit 4. In many of these States, the requirement is broadly stated. Only 9 percent of counties
studied in other States had local written rules that mandated appointment times. In 65.6 percent of the
studied counties, appointment practices were established only by policy set by the local court,
administration, or judge.

In two-thirds of the 127 counties that use more than one GAL program model (such as a
CASA program and private attomeys), the judge may choose any model to provide representation.
Only 40 percent of the counties that have more than one method of representation have written
guidelines that specify criteria for assignment. Usually a county has one type of representation that is
used the most, and other available models are used for overflow or particular types of cases. For
example, in a jurisdiction that has private attorneys and Public Defenders available to serve as GALs,
most cases might be assigned to the Public Defender, up to a predetermined limit; cases over the limit
would be assigned to private attorneys.

In counties that have a CASA program and attorney representation, attorneys frequently
provide representation in most cases, while the court assigns more complex cases or cases that require
closer monitoring to CASA volunteers in addition to or instead of an attorney. Some counties assign
CASA or other volunteers in most cases and also have attomneys available for appointment. In these
counties, the court assigns attorneys to cases that involve complicated legal issues or when requested

by a party.

Use of GALs in other types of cases. In 80 percent of the studied jurisdictions, GAL
representation is provided to children in other types of cases besides civil abuse and neglect. Exhibit 5
lists the types of cases and the percentages of jurisdictions assigning GALSs in these cases. The most
common type of case other than abuse and neglect in which children receive representation is
delinquency, followed by custody and then by criminal cases involving the child. Approximately 28
percent of jurisdictions provide GALs in e¢riminal child abuse ccases, and more than 15 percent provide
GALs in voluntary foster care cases.

In 85 percent of counties studied, the same pool of GALs is used to serve in both abuse and
neglect cases and in civil abuse cases. This is true for counties using attorneys as well as those using
volunteers.

Responsibilities of GALSs

It is rare for GALSs to have any written guidance on their roles and responsibilities. For
example, written guidance could be useful on issues such as the GALSs’ relationship to the child and
the court, their responsibility for investigating cases, and resolution of who decides what is in the
child’s best interest. Only 20 States have Statutes, court rules, or State administrative policy directives
specifying the activities a GAL should perform. In other States, 16.6 percent of local jurisdictions
studied have local guidelines written by the county court, local CASA program, or the local Bar
Association. Elsewhere, GALs have only very general guidance, such as to serve the best interests of
the child, or no guidance at all. Jurisdictions that provide written guidance define GAL responsibilities
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EXHIBIT 4

WRITTEN STATE REQUIREMENTS CONCERNING GAL APPOINTMENT TIMES

State Appointment Begins Appointment Ends
Alaska At filing: Supreme Court Rule; No requirement
Civil Rule 11
California No requirement When relieved by court: Welfare
Code § 317
Colorado By first hearing: Statute No requirement
§ 19-10-113
Connecticut At filing When court intervention ends
Hawaii At filing/throughout proceedings: When permanent placement
Statute § 587-34 occurs: Statute § 587-34
Illinois By first hearing: Chapt. 37 No requirement
§ 802-17
Iowa At filing: Statute § 232.89(2) No requirement
Kansas At filing: Statute § 38-1505 CASA; when relieved by court:
Statute § 38-1505a
Kentucky By adjudicatory hearing: Statute When permanent placement
§ 625.100 - 'occurs: Uniform Juvenile Code
Maine “As soon as possible” after filing: When court intervention ends
Title 22 § 4005
Maryland At filing/throughout proceedings: When court intervention ends
Legal Aid contract
Michigan At filing: Court Rules 5.915; 5.965 | No requirement
Missouri At filing When court intervention ends
Nebraska At commencement of proceedings: When permanent placement occurs
Statute § 43-272.01
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EXHIBIT 4 (cont.)
State Appointment Begins Appointment Ends

New Hampshire | At filing ’ When court intervention ends

New Mexico By filing: Rule 10-305(D) No requirement

New York No requirement When relieved by court: Family
Court Act § 1120

North Carolina At filing: Statute When court intervention ends; at
permanent placement

Ohio As soon as possible after filing: When relieved by court: Statute

Statute § 2151.281 § 2151.281

Oklahoma No requirement CASA; when relieved by court:
Title 10 § 1109

Rhode Island At filing When court intervention ends

South Carolina At filing “or anytime thereafter” When relieved by court

South Dakota At filing No requirement

Tennessee No requirement When relieved by court: Statute
§ 37-1-602

Utah At filing: Statute § 78-3a-20.5 When relieved by court: Statute

Virginia By first hearing: Statute § 16.1-266 | No requirement

West Virginia 10 days prior to hearing: Statute Throughout proceedings: Statute

§ 49-6-2 § 49-6-2

Wisconsin No requirement At final disposition: Statute
§ 48.235(7); 151 WIis 2ND P.LI

Wyoming At filing When court intervention ends
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broadly to include conducting an independent investigation of the case; meeting with the child, family, -
and foster family; providing legal representation; ensuring the child’s needs or best interests are met;
and monitoring the case. The written responsibilities for volunteer GALs in Delaware, Florida,
Hawaii, Nebraska, and South Carolina are unique in that they provide comprehensive descriptions.

In States that appoint an attorney and volunteer jointly as GAL, the attomney is always
responsible for legal aspects of the case, while the volunteer serves an investigator and monitor
function. In many counties, the two representatives perform their roles autonomously. In jurisdictions
that can assign either a volunteer or an attomey to a case, frequently the volunteer is assigned when
more intensive monitoring, interviewing, and/or investigation is needed for the family. Otherwise, an
attomney is appointed. In some counties, the opposite is true: attomneys are assigned when more legal
work is needed, but otherwise a volunteer is appointed.

In most States, GALs are specifically enjoined by Statute to present the best interests of the
child and to ensure that these interests are served throughout the child welfare system. A problem
arises, however, when the child disagrees with the GAL on what these interests are. The GAL then
faces the dilemma of whether to represent the child’s wishes or best interests. The dilemma is
particularly acute for attorneys, who are required to represent their client’s wishes in other types of
cases. We asked respondents for their policies on how the GAL should proceed in this situation.
Attomey GAL:s in 45 percent of the studied counties represent the child’s wishes and present the
GAL'’s assessment of best interests and let the court decide how to deal with this conflict. However,
in 12.6 percent of counties studied, attomey GALs present the child’s wishes; in 4.3 percent, the
attorney GAL requests a second GAL from the court to present the child’s wishes. The remaining
counties reported no approach to reaching consensus regarding what attomeys should do in cases of
disagreement with the child.

Staff attorneys such as Legal Aid or Public Defenders generally believe that the GAL should

present the child’s desires in-cases of disagreement.- This is particularly true for Legal Aid attorneys.

- In comparison, the majority of private attomeys believe that the GAL should present the child’s best
interests.

The CASA programs studied require volunteers to present both the child’s best interests and
the child’s wishes to the court when there is a disagreement. In Hawaii and South Carolina, this
requirement for GALs is included in State Statutes.

In some States, the dilemma of whether to present the best interests or the wishes of the child
is addressed through State policy or Statute. In Wisconsin, children over the age of 12 are appointed
counsel to present their wishes, but children under 12 are usually appointed a GAL to represent best
interests. Utah has a similar policy of appointing attomneys for older children to present their desires.
Arizona appoints an attorney as counsel to a child and a volunteer to present best interests. In North
Carolina and Rhode Island, which jointly appoint attorneys and volunteers in most cases, both
representatives present the child’s best interests and inform the court of the child’s wishes. In case of
disagreement in Vermont, which also has joint appointment, the attorney represents the child’s wishes
and the volunteer presents best interests.

26



National Summary of GAL Representation

EXHIBIT 5

OTHER TYPES OF CASES IN WHICH
- CHILDREN RECEIVE GAL REPRESENTATION

Percent of Studied
Type of Case Jurisdictions (N = 442)
Providing Representation

Delinquency 64.5
Custody 56.8
Other criminal cases 30.8
Criminal abuse 28.1
Voluntary foster care 15.4
Case of abuse that was not taken

to court 6.1
Other (e.g., runaway, property) 36.2
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GAL involvement. As part of this study, respondents were asked to what extent GALs were
involved in cases and whether GALs played lead roles in coordinating with other involved parties or
provided assistance in this coordination. Figure 3 shows involvement of volunteer and attorney GALs.
Volunteers take a lead role in coordination in 26.7 percent of counties studied and are not at all
involved in only one county (0.7 percent). Attorneys take the lead in 20.1 percent of counties studied
and are not rated involved in coordination in 3.8 percent of counties. The GAL’s involvement varies
depending on the legal complexities or the need for investigation and services in each case in 27.4
percent of counties with volunteers and 21.9 percent of counties with attomneys.

These data should be read with considerable caution. The responses were based on the
perceptions of individuals with a stake in the GAL system. While this represents a preliminary
assessment, Phase II of this project will document the GAL activity with objective measures. In Phase
IT we will assess GAL activity with a random sample of cases from 42 court jurisdictions across the
country. Data will be collected through interviews with GALSs, caseworkers, judges, and children;
courtroom observations will also be conducted. These data will provide a more unbiased assessment
of the GAL role.

Representation of siblings. In almost all counties studied (95.2 percent), the same GAL
represents all children in a family. However, in more than half of the counties that appoint more than
one GAL, a separate GAL is appointed for each child only when there is conflict between the wishes
or best interests of the children involved. Separate GALs are appointed routinely for each child in
only seven counties. In one of these counties, the GAL may represent no more than two children.

Compensation of GALs

CASAs and other volunteer GALS receive no monetary compensation for their work.
Attorneys are paid in all but five of the studied counties. In 19 States, uniform payment is established
by Statute, court rule, or administrative policy; 9 of these States set different pay rates for work done
in and out of court.

Private attorneys usually are paid by the hour per case, and all but 18 percent of counties
without State-set pay have different rates for in- and out-of-court work performed by attorneys. In-
court hourly pay ranges from $10 to $80, with $42 being the average. Approximately 60 percent of
jurisdictions pay between $25 and $45/hour. Out-of-court pay averages slightly less, at $36/hour, and
ranges from $10 to $75/hour. Approximately 75 percent of jurisdictions pay between $20 and
$45/hour for out-of-court time.

More than half (54.3 percent) of the jurisdictions studied have a pay ceiling for attoneys. The
amount of these ceilings ranges from $10 to $2,500; the average is $685. The ceiling is $1,000 or less
in 86 percent of the counties with ceilings.

Private attoneys are paid a fixed rate per case in approximately 20 percent of the counties
studied. This fee varies from $25 to $500 and averages $169. Almost 80 percent of attorneys
working for fixed fees receive $250 or less per case.
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FIGURE 3

Involvement of GALs
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GALs’ expenses incurred from representing children are compensated in 65.8 percent of the
counties studied, regardless of whether the GALSs are attorneys or volunteers. In the remaining
counties, GALs pay for their own transportation and other expenses.

Contract attorneys. Attomeys work under contract to the county, family court, or the State in
107 of the jurisdictions studied. Of these, 88 use staff attorneys such as Public Defenders, and the
remainder use private attomneys either alone or in addition to the staff attorneys. In 86 percent of the
contract jurisdictions, attorneys are paid a fixed amount regardless of the number of cases they receive.
The remaining 14 percent receive a contracted hourly fee or have other arrangements. In most
counties, experienced attorneys receive higher amounts than those with less experience. The median
contracted annual fee range is between $21,500 and $42,600. The lowest annual contract fee found
was $25,000 in a rural county in Georgia; the highest was $85,000 for an experienced Public Defender
in a large urban county.

Attorneys paid on a fixed fee per case contract receive $40 to $250/case. Four jurisdictions
have a maximum charge per case, ranging from $40 to $2,500.

Paid nonattorneys. In some jurisdictions in seven States—Alaska, Indiana, Minnesota, North
Dakota, Ohio, Oregon, and Washington—professionals <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>