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INTRODUCTION

The passage of another year has necessitated the revision and
updating of the Attorney General’s Search and Seizure Manual.

A large amount of additional material is included. There is a new
chapter on the use of force. Sections on fruit of the poisonous tree
have been greatly expanded into a chapter. Materials on vehicle

‘searches and stop and frisk have been expanded and developed into

separate chapters. New sections have been added on apparent au-
thority, out-of-state searches, searches in foreign countries, airport
searches, military searches, and student searches. Materials on elec-
tronic eavesdropping have been enlarged to include a discussion of
recent federal legislation.

The material has been substantially reorganized in an attempt to
regroup the material into smaller, more usable units.

The Attorney General’s office plans to continue to publish
periodic revisions of this publication. '

EVELLE J. YOUNGER
Attorney General
State of California
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CHAPTER ONE
SOME PRELIMINARY CONSIDERATIONS

§ 1.01: Constitutional and Statutory Provisions

The Fourth Amendment of the United States Constitution,
adopted nearly intact by the Constitution of California, artlcle I
section 19, provides:

~ “Theright of the people to be secure in their persons, houses,
papers, and effects, against unreasonable searches and seizures,
shall not be violated, and no warrants shall issue, but upon prob-
able cause, supported by oath or affirmation, and particularly
describing the place to be searched, and the persons or things
to be seized.”

In brief historical perspective, the amendment received its first
authoritative interpretation by the Supreme Court in Boyd v.
United States, 116 U.S. 616 (1886). Although the sweeping dictum
of the gpinion was to be significantly modified in subsequent cases,
it is, the court has said, “the leading case on the subject of search
and seizure.” Carrollv. United States, 267 U.S. 132, 147 (1925). Eoya’
stated (at 630) that the purpose of the Fourth Amendment is to
protect “the sanctity of a man’s home and the privacies of life.” It
was held that the Fifth Amendment’s privilege against self-incrimi-
nation was bound inextricably to the protections of the Fourth,
each being definitive of the other: “Breaking into a house and
opening boxes and drawers are circumstances of aggravation; but
any forcible and compulsory extortion of a man’s own testimony or
of his private papers to be used as evidence to convict him of crime
or to forfeit his goods, is within the condemnation of that judgment.

~In this regard the Fourth and Fifth Amendments run almost into

each other.” This interplay was exemplified recently in Schmerber
v. California, 384 U.S. 757 (1966), where the court held not violative
of the F ourth Fifth, and Fourteenth Amendments, the taking of a
blood sample to secure evidence of petitioner’s blood-alcohol con-
tent.

In 1961, the Four th Amendment’s right to privacy (and coexten-
sively the exclusignary rule formerly applied exclusively to federal
prosecutions under Weeksv. United States, 232'U.S. 383 (1914) ) was
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declared eriforceable against the states through the Due Process
Clause of the Fourteenth Amendment. Mappv. Ohio, 367 U.S. 643
(1961). The court held (at 650) that without such a rule, state
invasions of privacy would diminish the citizen’s freedom from
unreasonable searches and seizures, a freedom “implicit ‘in ‘the
concept of ordered liberty.” ”

§ 1.02: Purpose of the Fourth Amendment

The Fourth Amendment’s principal object is the protection of
privacy, not property. See Warden v. Hayden, 387 U.S. 294 (1967),
disapproving Gouled v. United States, 255 U.S. 298 (1921); Berger
v. New York, 388 U.S. 41 (1967), concurring opinion by Douglas, J.;
and Katz v. United States, 389 U.S. 347 (1967). In that spirit, the
court requires a magistrate, not the officer, to be the arbiter of
probable cause. Chapman v. United States, 365 U.S. 610, 614-615
(1961}, quoting from Johnson v. United States, 333 US. 10, 14
(1948), “Any assumption that evidence sufficient to support a mag-
istrate’s disinterested determination to issue a search warrant will
justify the officers in making a search without a warrant would
reduce the Amendment to a nullity and leave the people’s homes
secure only in the discretion of police officers.” See aiso Chimelv.
California, 395 U.S. 752 (1969); Jonesv. United States, 357 U.S. 493,
497 (1958); United Statesv. Mullin, 329 F.2d 295,297 (4th Cir. 1964).,
and People v. Marshall, 69 Cal. 2d 51 (1968). As will be seen, § 1,06
et seq., infra, the exclusionary rule was developed in order to deter
such unlawful conduct by the police and, as a result, protect the
personal right to privacy. The amendment is designed to prevent,

not merely to redress, unlawful police action. Chimelv. California,
395 U.S. 752, 766 n.12 (1969). -

-+ § 1.03: Only "Unreasonab!e” Searches Prohibited
See Infra, § 10.01.

The Fourth Amendment’s immunity is granted not against all
searches and seizures, but only against those that are “unreasona-

ble,” and thus unconstitutional. Go-Bart Co. v. United States, 282 ,

U.S. 344, 357 (1931). Searches and seizures become constitutionally
reasonable if either made under the authority of a valid search
warrant which is properly executed (Chapter 2, infra) or under one
of several well-recognized exceptions to that requirement.
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§ 1.04: 0111}" “State Action” is Prohibited

oydv. United States, 116 U S. 616, 630 (1886), it was held that
thtlanFIZu)rlth Amendment is applicable to “all invasions on the pa1:t
of the government and its empleyees of the sanctity of a man’s
home and the privacies of life.” In Burafeau v. McDowell, 256 U.S.
465 (1921), the court reaffirmed its earlier languageﬂand sapd that
the amendment’s origin and history clearly show that it was intend-
ed only to be a limitation upon governmental agencies. For com-
ment with respect to Burdeau, compare Peopley. Botts, 250 Cal.
App. 2d 478, 482 (1967) with People v. Randazzo, 220 Cal. App. gd
768, 770 (1963). Of particular interest is a footnote of the California
Supreme Court’s opinion in Stapleton v. Superior Court, 70 Cal. 2d
97, 100 n.2 (1968): .
“The decision which led to the Fourth Ame'ndmept, Entick v.
Carrington, 19 State Trials 1030, 1066, (1765), enunciates a rathgr
Hobbesian absolute right of privacy against all m?ru.ders, official
and private, not merely a Jeffersonian ideal of limited govern-
ment. (Compare Comment (1963) 72 Yale L.J. 1062,1069.) . . .

hus, as is discussed more fully in § 16.01, infra, property illegally
seiTzed by private persons does not fall within the Fourth Amend-
ment or its application to the states through the Fourteenth
Amendment. See People v. Turner, 249 Cal. App. 2d 909 (1967);
Stapleton v. Superior Court, 70 Cal. 2d 97 (1968); People v. Baker,
12 Cal. App. 3d 826, 834 (1970); Peoplev. Wolder, 4 Cal. App. 3d 984,
993 (1970); Peoplev. Superior Court (York), 3 Cal. App. 3d 648, 659
(13&103 result of the applicability of the federal Constitution to state
action, the standard for obtaining a search warrant, as well as rea-
sonableness of the search itself, is governed by the Fourth and
Fourteenth Amendments, Aguilar v. Texas, 378 U.S. 108 (1964),
discussed in detail, infra, § 2.09.
§ 1.05: The California Penal Code
Relative to search warrants, California has codifiqd the require-
ments of the state and federal Constitutions in section 1525 of the
Penal Code. That section provides, in essence, that the warrant
cannot be issued except on “probable cause, supported by_afﬁdawt,
naming or describing the person, and particularly describing the
property and the place to be searched.” See Peqple v. Scoma, T1
Cal. 2d 332, 335 (1969). Probable cause, of course, is needed also for
a warrantless arrest. See infra, § 4.05.
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§ 1.06: The Exclusionary Bu]é Defined

Implicit in the case of Boydv. United States, 116 U.S. 616 (1886)
(discused supra, § 1.01), was the rule that evidence secured by
means of an unconstitutional search was inadmissible in federal
court. Although that doctrine was virtually repudiated eighteen
years after the Boydcase in Adamsv. New York, 192 U.S. 585 (1904),
in the case of Weeksv. United States, 232 U.S. 383 (1914), not only
was the Boydrule revived, but also was explicitly stated—materials
seized in violation of the Fourth Amendment would not be admissi-
ble in a federal criminal trial. “To sanction such proceedings,” said

the court, “would be to affirm by judicial decision a manifest ne-
glect if not an open defiance, of the prohibition of the Constitution

o Thbid, at 394, .

§ 1.0T: Historical Development of the Rule

The principal question following the court’s pronouncements in
Weeks was whether such a rule could be made applicable to the
unlawful conduct of state officers in a federal trial and, more impor-
tantly, to such conduct in a state trial. Sections 1.08-1.11, infra,
chronicle those state and federal cases resolving these issues.

§ 1.08: The Wolf Case :
The Supreme Court ruled in 1949 in the case of Wolfv. Colorado,

338 U.S.25 (1949), that unreasonable state searches violated the due

process clause of the Fourteenth Amendment, though the state
courts were not required to apply the federal exclusionary rule of
Weeks. To conduct an unreasonable search would violate due proc-
ess of law, but to use the fruit of the lawless activity to gain a
conviction would not. 7
Moreover, at that time under the still-accepted “silver platter”
doctrine, even the federal courts might nevertheless permit the use
of evidence illegally seized by state officers in searches which nei-

ther involved federal participation nor were conducted for a fed-

eral purpose. Gambino v. United States, 275 U.S, 310 (1927).
§ 1.09: The Cahan Case o |
In the 1950’s, two of the United States Supreme Court’s leading
~ search cases involved flagrant violations of the defendants’ constitu-
. tional rights. See Irvine v. California, 347 U.S. 128 (1954), and Ro-
“chin v. Calffornia, 342 U.S, 165 (1952). Thus, retreating from his
earlier rejection of the exclusionary rule in People v. Gorgzax_’es, 20

- 16
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| Cal. 2d 165, (1942), Justice Traynor was induced in 1955 to author

cision, ’ 44 Cal. 2d 434
e oio' landmark decision, People V. Cahan, :
C()la;%fg)r’m ;}iich approved the rillxlle. ;lrlx C’aiz;zl{zi}l tgh: 1?81111;; ?}igl éhgé
evidence obtained by officers illegally entering : house onic, 09
i the serious disadvantag
excluded because, notwithstanding ious disadvantage? O/ £
di i i of the commission of a crime, ¢
cluding probative evidence 0 ission of 4 Crne, ence.
’ | d its aid to illegal methods of 0 ‘
SS};OSelg gr?;ti?:r vsay by the United States Supreme Couxit s'hortly
beafore Mapp v. Ohio, infra, § 1.10, the I}urpti)lse of tlga t\fég rlxlasjogn\f:g
“to deter—to compel respect for the COnSt _guar-
rulte; ‘gfihe (:)nly effectively available way—Dby removing 2t1h7e 1{1;6601)1
B o to disregard it.” Elkinsv. United States, 364 U.. 206, 211 (1960).
Ixr the Elkins case, the court admitted that The experience 1
California has been most illuminating.” Zbid. at %20. hoe Soduct
Notwithstanding the dieterrenézteh t% olxlﬁlte}llwf\f.lxln egg n(lzent e
' : iolation or the
gonerated by O o, art le 1. section 19) is not to be deemed
California Constitution, article 1, SeCtionl o e dee
i se, nor does it require automa
iﬁ‘éeg;geleexgﬁr’ll‘)gse qualifications to the exclusionary rule are

discussed infra, § 20.17 et seq.

§ 110: The Mapp ‘Case v

. Cahan, supra, § 1.09, influenced the decision

%131%63%7 %ag 643 1(01961), which overruled Wolf, ;upzia, § legﬁ
Xfapv I:;rought the states into alignment with tl:xe fe..ira dﬁ%‘é o
ment in the constitutiongl I?W of ;faeirch ag;c:l zzfgirzeéd 1);1 firecting

t exclude from trials evl e sei it
t}éa::;ht: %]ogls(')titrﬁltliim. Mapp was useful in completmg the logxrchgl{:'
%’lkins v. United States, 364 U.S. 206 (1960), which o_nefa yé::; g?m !
had finally repudiated the “silv%rlptl)gtter doctrine o :
i es, discussed supra, § 1.U5. . :
U{]Il‘flidgﬁfswalss careful to mote that the exclusllolilar); ru}gerli?:
applicable to the states was baseq noton a m;;‘e r er;) ate& Ny Thé
A constih(itli)ongll origin{ asﬂflﬁﬁlré gar(t)’o?ltll)le Fourtéenth
i e cour : ‘

ﬁexggf;;ﬁsgdse;? thg Fourth, f%r it was “12:1!1 giﬁ?gxa; ngtt (l)afu tl;g

ight wvacy. . . . To hold otherwise 1s to gran : !
ié:xil]itt)fotgr\};zfithﬁold its privilege and enjoyment. (Emphasis add
od) b o . Tune 19, 1961, a bare majority

time of the Mapp decision, ]une, , 1961, a ba

ofj*?ﬁ; }sltZtes, California included (see §1.09 supra), had adopted the
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exclusionary rule, and thus the question of retroactivity did not
have the impact it might have had under different circumstances.
However, all doubts were laid to rest when in Linkletterv. Walker,
381 U.S. 618 (1965), and Angelet v. Fay, 381 U.S. 654 (1965), the
court announced that Mapp was prospective, applicable only to
cases not yet final (meaning that the time to petition for certiorari
had expired by the date of Mapp) at the time of the opinion. See
too McClainv. Wilson, 370 ¥.2d 369, 370 (9th Cir. 1966) (California’s
yoluntary adoption of federal standards does not subject her pre-
Mapp cases to review.) - ' ' : ‘

§ 1.11: The Ker Case

The chief question which remained unanswered by Mapp was
whether the states were free to apply their own standards of “rea-
sonableness” to searches and seizures. In Kerv. California, 374 U.S.
23, 33 (1963), the issue was resolved in the negative, the court
holding that “the standard of reasonableness is the same under the
Fourth and Fourteenth Amendments.” ) ,

Kerheld that not all searches and seizures found to be “unreason-
able” by the Supreme Court are necessarily violative of the Fourth
Amendment; only those decisions based on constitutional grounds,
rather than on the court’s supervisory power over the federal court
system, are binding on the states. However, nearly all of the court’s
decisions relative to search and seizure.{eg, probable cause,
searches incidental to arrest, automobile searches, and the like)
have been decided on constitutional grounds. Hence, the standard
of “reasonableness” as applied to the facts of these respective Su-
preme Court cases is, in turn, applicabie to the California courts.
See Cooper v. California, 386 U.S. 58, 61-62 (1967), holding that
unless the state standard for reasonableness is higher than the fed-

~eral standard, the standard or test of reasonableness is that required

by the Fourth Amendment of the federal Constitution, and People
v. Superior Court (K. Smith), 70 Cal. 2d 123, 128 (1969).

So long as the federal Constitution is not offended, Ker says (at
34) the states are not “precluded from developing workable rules
governing arrests, searches and seizures to meet ‘the practical de-
mands of effective criminal investigation and law enforcement’ in

the States.” See too Pendleton v. Nelson, 404 F.2d 1074, 1075 (9th
Cir, 1968).
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- § 112 Recent Applications of the Rule
The exclusionary rule applies not only to the objects seized dur-

ing an unlawful search, but to the “fruits” of that search as well.

rv. New York,388 U.S. 41 (1967); Wong Sunv. United States,
gelr%ts. 471 (1963); People v. Superior Court (Casebeer), 71 Cal.
od 265, 271-72 (1969) ; and People v. Johnson, 70 Cal. Zq 541 (1969),
i d infra at § 18.02. , R -
dlslg‘:tliiiﬁerinore, t}§1e rule has found application to proceedings
denominated as “civil” but which, by reason of !:he'penalpes im-
posed and/or the attendant procedural protections, are in their
very nature “ctiminal.” See One 1958 Plymouth Sefian V. Penn.sy]-
vania, 380 U.S. 693 (1965), where the rulg was applied to a vehicle
forfeiture proceeding (cf. Cooper v. Californi, 386 U.S. 58 (1967),
where the search of a car, validly held as evidence in such a pro-
ceeding, was upheld); and People v. Moore, ’§9 Cal. 2d 674 (1968),
holding that the patient-defendant ina “civil” narcotic addict com-
mitment proceeding was entitled to the protection of the rule. It
has also been applied to administrative searches. See §§ 15.06, 15.08,
infra. See5 A.L.R. 3d 670. See Blairv. Pitchess, 5 Cal, 3d 258, 27273
(1971) (claim and delivery laws violate Fourth Amendment).

§ 113: Searches Pursuant to Valid Search Warrant

discussed fully in Chapter 2, infra, it can be said. that generally
a séasarch and seizgre is constitutionally reasonable if made under
the authority of a valid search warrant, Stonerv. California, 376 U.S.
483 (1964). However, the warrant’s sufficiency will not excus% 15;
improper execution. This, too, is treated in Chapter 2, and at § 9.
et seq. ’

§ 1.14: Valid Searches Without a Search Warrant
Absent a valid search warrant, the search and seizure, to be

~ “reasonable” within the purview of the Fourth Amendment, must

fall within one of several exceptions to the general rule stated in al§
1.13. These exceptior.s comprise must of the subsequent material.
However, by way of summary, searches and seizures without a

~ search warrant are valid if:

1) They are made as incident to a lawful arrest (§ 801 et seq.);
§2g The;’ are conducted with the voluntary c;)nsent of defendant
authorized third person (§ 14.01 et seq.); .
> (%31 Tl}lley are part of a properly authorized regulatory funct;op (§
15.06 et seq.); ~ '
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(4) They follow the mere observation by officers, in a place
where they are entitled to be, of that which is patent and open to
view (§ 13.01);

(5) They take place in an area open to the public (§ 13.10);

(6) They are part of lawful electronic surveillance (§ 17.01);

(7) They are made as a necessary precaution or in a pressing
emergency (§ 13.11); ' ‘

(8) They are conducted by private persons acting on their own
initia’)tive and not (directly or indirectly) as government agents (§
16.01). ‘

Indeed, (4) and (5) are not considered to be searches. ‘

A search permitted as one of the eight exceptions listed may
nevertheless be “unreasonable” as to time and place, object, or
scope, and hence be unlawful. The standard of “reasonableness”
varies in the multitude of reported cases. However, an attempt has

been made to digest that elusive requirement in § 10.01 ef seq.
below. “

§ 1.15: | Continuing Debate About the Ex;clusionazy Rule

The adoption of the exclusionary rule by the Califorriia Supreme
Court and by the United States Supreme Court did not end debate.
A new wave of discussion was stimulated by Chief Justice Burger’s
dissent in Bivens v. Six Unknown Fed. Narcotics Agents, 403 U.S.

388, 411 (1971), wherein he advocated replacement of the exclu-

sionary rule with a cause of action for damages. See foo Caks,
Studying the Exclusionary Rule in Search and Seizure, 37 U. Chi. L.
Reyv, 665, 667 (1970); Taft, Protecting the Public from Mappyv. Ohio
Without Amending the Constitution, 50 A.B.A. J. 815 (1964); Burns,
Mapp v. Ohio: An All-American Mistake, 19 De Paul L. Rev. 80
(1969) ; Comment, The Decline of the Exclusionary Rule: An Alter-
native to Injustice, 4 Southwestern U. L. Rev. 68 (1972). Other
articles are collected in an appendix to Chief Justice Burger’s dis-

sent in Bivens (at 426-27).

Alternatives to the exclusionary rule are explored in Horowitz,

Excluding the Exclusionary Rule—Can There Be an Effective Al- |

ternative? 47 L.A. Bar Bulletin 91 (1972). Cf£ Burger, Who Will
Watch the Watchman? 14 Amer. U. L. Rev. 1 (1964). (Before Biv-

ens, Chief Justice Burger had urged review boards as an alternative
to the exclusionary rule.) ‘

See foo Wright, Must the Cri‘minal‘ Go Free If the Constable

- Blunders? 50 Tex. L. Rev. 736 (1972) (advocates limiting the exclu-

sionary rule to substantial violations).
‘ 20
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CHAPTER TWO

SEARCHES PURSUANT TO A SEARCH WARRANT

§ 2.01: Definition of a Search Warrant

i i ides: “ h warrant is an order

Penal Code section 1523 provides: “A searc nt is an order

in writing, in the name of the people, signed by a magistrate, direct

ed to a peace officer, commanding him to search for personal prop-
erty, and bring it before the magistrate.

§ 2.02: The Constitutional -Requirement

:scussed supra in the introductory matenal beginning at
§ fglj‘}})?th the fetli)eral (U.S. Const,, Fourth .Amendment) an(i tlﬁe
state (Cal. Const,, art. I, § 19) constitutions, 1 order to protec ;a
privacy of citizens from unreasonable intrusion by the govcfernme(x}m :
require a search warrant for all searches in the absence of a recog
nized exception. Aguilar v. Texas, 378 U.S. 108 (1964). e coardh
Apart from transferring the decision about whqther the sea b
should be made from the police officer to 2 magistrate, a sea;lc.
warrant also affords judicial review prior to the time ‘t‘he sl?lz:rvf tlg
made, on the theory that an after-the-event review is "t00 hte: yd _
be subtly influenced by the familiar shortcomings of hmds(x)% judg
ment.” Beck v. Ohio, 379 U.S. 89, 96 (1964); see too § 1.02.

§ 2.03: Establishing Probable Cause by Affidavit

ituti te (Pen. Code
Bv the state Constitution (art. L, § 19) and by statu C
§ 15}275) search warrants may be issued only upon the s.l;low.xngt }?f
probable cause supported by oath or affirmation, usually Cm tf
form of an affidavit. Generally, a search warrant violates the Consti-
tution when the affidavit upon whichif isfli)risic_ad corfltt%ns Iﬁg ;&Tﬁg
t evidence sufficient to support the finding ot the
flsgop?e v. Scoma, 71 Cal. 2d 332, 335 (1969); }'Deople V. Stoylt, gg ?ﬂ
9d 184, 193 (1967). See also Skeltonv. Superior Court, 1 Cal. ,
o . ant will be construed in
tfidavit in support of a search warrant will be COns:
a ‘%grimonsense” manner, United Statesv. Ventresca, 380°U.S. (1)02,
109 (1965); Spinelliv. United States, 393 U.S. 410, 415 (1969). 9 ur
State Supreme Court recently stressed this by quoting from Ven-
tresca as follows: ;

- “They are normally drafted by non-lawyers in the midst and
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haste of a criminal investigation. Technical requirements of

~ elaborate specificity once exacted under common law pleadings
have no proper place in this area. A grudging or negative atti-
tute by reviewing courts toward warrants will tend to discour-
age police officers from submitting their evidence to a judicial
officer before acting.” '

Peoplev. Superior Court (Johnson), 6 Cal. 3d 704, 711 (1972). On
the other hand, the courts will not supply, under the guise of inter-
pretation, factual material on the basis of which the magistrate can
reasonably distinguish between probable cause and “capricious ac-
cusation.”
While it has been said that “probable cause” for the issuance of
a search warrant i3 approximately the same as that which justifies
an arrest without a warrant (Peoplev. Govea, 235 Cal. App. 2d 285,
296 (1965) {cases cited); Peoplev. Scott, 259 Cal. App. 2d 268, 274-75
(1968) ), this should not be understood tc mean that a quantum of
facts upon which a warrantless arrest can properly be made will, at
the same time, support the issuance of a search warrant. In the
arrest situation, “probable cause” is that which would lead an offi-
cer, as a reasonable man, to believe or entertain a strong suspicion
that the person is guilty of a crime; it leaves some room for doubt.
See § 4.05. A search warrant, however, must be based on facts which
would lead a magistrate, as a reasonable man, to believe that par-
Heular personal property subject to seizure under Penal Code sec-
tion 1524 (set out infra, § 2.17), is to be found on a specific person
or upon specific premises. See, e.g, People v. Perez, 189 Cal. App.
2d 526, 533 (1961); Jones v. United States, 362 U.S. 257 (1960); and
Aguilarv. Texas, 378 U.S. 108 (1964).

The sufficiency of an affidavit to support a search warrant has
received a great deal of attention. (This is particularly true relative
to the weight and sufficiency accorded facts related in an affidavit
by reliable or unreliable confidential informants. See § 2.09, infra.)
The following sections set forth some guidelines in the preparation
of such affidavits, )

See People v. Wilson, 256 Cal. App. 2d 411, 422-24 (1967), for an
illustrative affidavit in support of a petition for search warrant.

An oath is necessary in support of the affidavit, but in one case
the unsworn statement of a police officer that the statements in the
affidavit were true was sufficient. The officer’s statement was in
response to the magistrate’s questions and the officer signed the
affidavit in the magistrate’s presence. Clifton v. Superior Court, 7
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4 . 3d 245, 254 (1970). S .
C%xﬁa%%urt approved(the use of a tape yecordmg in addition go the
affidavit, and allowed the use of “physical, documentary anc Ie)my
other competent evidence relevant to the issue of credibility,” Peo-
plev. Sanchez, 24 Cal. App. 3d 664, 677 (1972).

§ 2.04: Affidavit Must Set Forth Facts, Not Conq[usv'ons
Crucial to the sufficiency of an affidavit are facts, not conclusions.

' Pen. Code § 1527 (“The affidavit . . . must set forth the facts tend-

; ) icatio] abl for
i establish the grounds of the application, or probable cause
gleglifac:/ing that they exist.”) People v. Brown, 239 Cal. App. 2ddf663,
670-71 (1968) (“Quite apart from thg.t mfgrmatmn [receive hrorg
a confidential informant], the affidavit plainly states facts gathere !
from the independent investigation and personal obsefvatlons of
the officers . . . which clearly shows probable cause for 1381;%1;03 %
the search warrant.”); People v. Kipp, 255 Cal. App. 2 43,
(1967) (a 147-page affidavit prepared by a Los‘Angeles pfo hceman
was held sufficient to raise probable cause for issuance of t e_v;'lar(i
rant: “Facts in great detail and length are stated as dlstmgt(l)lss lel d
from mere conclusions.”). See also Aguilary. Texas, 378U,S.S 1 8,112
(1964), quoting from Nathanson v. United Stat.es, 290 US. 4],
(1933), ( ‘Under the Fourth Amendment, an officer may not prﬁcilpci
erly issue a warrant to search a private dyvelhng unless he ca?. fin
probable cause therefor from facts or circumstances p.refsen ed to
him under oath or affirmation. Mere affirmance of belief or suspi-
ion i ugh.”” .
CI?Ix‘lhleS Stg)lticingfﬁgcer n)mst be prepared to submit sufficient fgef's to
establish grounds for the application, or probable cause §or ea iev-
ing that they exist—from this the magistrate must be able to ﬁaw
his own inferences or conclusions, rather thap relying on Ut gsg
drawn by the officer. Aguilarv. Texas, supra; G}qrdfaqello v.U é]] 6§6
States, 357U.S. 480 (1958); Lee Art Theatrev. Virginia, 392 US.
(1968); Osborn v. United States; 385 U.S. 323 (1966). 1
Sometimes a commonsense interpretation can rescue coilc gs»;)ﬂrg
information. See People v. Superior Court (Johnson), 6 Cal. 3 ,
713 (1972). , .

§ 2.05: Timeliness of the Information Relied Upon

i i ited i affidavit must not be
The information, or facts, recited in the affi ‘

“stale” or too “remote’” to justify issuance ofa geal"ch warrant. Sgro
v. United States, 287 U.S. 206 (1932). In short, tiie mforfnatlon must
show that the property or contraband is then present in the prem-
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ises, or.on the person, to be searched. Peoplev. Nadell, 23 Cal. App.
3d 746, 755 (1972) (“within last three years” tco stale). Thus, in
Peoplev. Scott, 259 Cal. App. 2d 268, 277-78 (1968), it was held that
an interval of 18 days between receipt of the information that
marijuana was on the premises and the filing of an affidavit incor-
porating the information was not too great. o

In Peoplev. Sheridan, 2 Cal. App, 3d 483, 490-91 (1969), the court

held that a nine-day lapse between an informer’s report (that he = |

had seen marijuana at a certain address “within the previous 30
days”) and the issuance of a search warrant for the place, was
reasonable, The sheriff had received a report of a similar observa-
tion by another informer 11 days before receiving the second re-
port, but probable cause could not be predicated on the first report
because the first informer had himself been previously involved in
illicit narcotics traffic thus rendering his report subject to corrobo-

- ration.

In People v. Wilson, 268 Cal. App. 2d 581 (1968), officers had
conducted a three-month investigation of defendant. On May 24,
defendant sold marijuana to an undercover agent at his “stash-pad”
and gave the agent his “stash-pad” telephone number. Calling the
number subsequent to this sale, officers were informed defendant
was out of town for several days. The court held, “It may reasonably
be inferred that this call was made after the last buy on May 24, and
further, that this was the reason the officers waited until June 8th
to secure the warrant. We conclude that the few daysdelay did not
make the information ‘stale’; that the facts alleged support the
finding of probable cause.” (Emphasis added.) Ibid. at 589. See
People v. Sanchez, 24 Cal. App. 3d 664, 679 (1972).

These cases, however, are subject to some qualification. The in-
ference to be drawn from the fact that a person has committed an
offense in the past does not of itself provide probable cause to
believe that he is presently guilty of a similar offense. Thus, in Scott,
supra, defendant’s previous criminal conduct was not the sole
ground for issuance of the warrant—there were facts from which
the inference could be drawn of “regular” business dealings in
marijuana. Similarly, in Wilson, supra, defendant’s “stash-pad” and
phone number for future sales was used to establish probable cause
independent of the former sale.

.. Without these facts to augment the former criminal conduct, the
courts are unwilling to infer present possession. Thus, in People v.
Tellez, 268 Cal. App. 2d 375 (1968), the People were unsuccessful
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. the contention that a sale of heroin two weeks earlier in the

lc{tagrfdant’s car provided probable canse for the officers to believe

defendant had possession of heroin in his home. ( Tellez involved

probsble cause for arrest.) See People v. Scott, 259 Cal. App. 2d 268

at 274-75. Cases cited by the People in Tellez were dlshngulshed:
“In People v. Handy, 200 Cal. App. 2d 440 . . . -and People v.
Reed, 202 Cal. App. 2d 575 . . . the probability - of *present
possession was supported not only by the fact that the arresting
officers knew that the defendant had been in possession one or
two weeks before the arrest but, in Handy, by information that
the defendant was a dealer in narcotics and, in Reed, l?y the fact
that at the time of the search [or analogously in application for
a search warrant] cigarette papers of the kind usec% in rolhng
marijuana cigarettes were found on the defendant’s person.
Ibid. at 380. .

In short, probable cause is “existing” cause. Theie is no harc.l a.nd
fast rule as to how much time may intervene between the obtaining
of the facts and the making of an affidavit upon which the search
warrant is based, but it may be stated that the time should not be
remote. The following statement of California law has not been
overruled: “ B

«“While the authorities outside this state are not in accord as
to how current the facts relied upon should be, an interval of not
more than 20 days has never been held so unreasonable as to
vitiate the search warrant . . . . People v. Nelson, 171 Cal.
App. 2d 356, 359-60 (1959) (c&‘sappn?ved on another ground,
People v. Butler, 64 Cal. 2d 842 (1966)).

In People v. Superior Court (Johnson), 6 Cal. 3d 794, 713 (19:.72') ,
the affidavit did not state when the informer made; hls.o}.)servahons
but the magistrate could infer from the whole affidavit it occurred

+ g short time before,

As to an opposite situation, when the police l}ave information that
is “too fresh” (the contraband had not yet arrived), see Alvidresv.
Superior Court, 12 Cal. Apy. 3d 575,581 (1970), where officers were
allowed a warrant where it was reasonably demonstl:ated that the
right to search will exist within a reasagable time in the future.
People v. Sanchez, 24 Cal. App. 3d 664, 679 (1972) (same).
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§ 2.06: Affiant’s ‘“Taformation and Belief” Is Insufficient

In Peoplev. Sesslin, 68 Cal, 2d 418 (1968), the California Supreme
Court announced that-a printed complaint based on “information
and belief,” rather than the personal knowledge of the affiant, was
not sufficient absent additional facts which would “ ‘enable the
appropriate magistrate . . . to determine whether the ‘probable
cause’ required to support a warrant exists.”” Ibid, at 426, quoting
Giordenello v. United States, 357 U.S. 480, 486 (1958), and Aguilar
v. Texas, 378 U.S. 108, 115 (1964). Although Sesslin involved the
sufficicney of a compliant to support the issuance of an arrest war-
rant (distinguished from an affidavit to support a search warrant),
the court made clear that the appropriate standard, namely Gior-
denello-Aguilar, was equally applicable. People v. Sesslin, supra at
424. See also Peoplev. Chimel, 68 Cal. 2d 436, 440 (1968), rev'd on
other grounds in Chimelv. California, 395 U.S. 752 (1969).

§ 2.07: Credible Hearsay May Be Used
A magistrate’s finding of probable cause may rest upon hearsay

statements (usually of an informant or another officer) as long as -

there is a substantial basis, in the facts related in the affidavit, for
crediting the hearsay. Aguilar v. Texas, 378 U.S. 108, 114 (1964);

- Jones v, United States, 362 U.S. 257, 269 (1960); United States v.

Ventresca, 380 U.S. 102 (1965); Peoplev. Prewitt, 52 Cal. 2d 330, 337
(1989). This is actually the second “prong” of the Aguilar test dis-
cuszed. infra, §2.09, People v. Tillman, 238 Cal. App. 2d 134, 137-38
(1963). - ‘ .

~§ 2.08: Hearsay on Hearsay

Furthermore, information which comes to the affiant as Aearsay
on hearsay need not be utterly disregarded. The magistrate can
consider such evidence as part of the total factual situation offered
to show probable cause. Peoplev. Scott, 259 Cal. App. 2d 268, 278-79
(1968). However, hearsay on hearsay cannot, by stself support the
issuance of a search warrant. People v, Pease, 242 Cal. App. 2d 449,

. 450 (1966). See Price v. Superior Court, 1 Cal. 3d 836, 841 (1970);

People v. MacLeish, 16 Cal. App. 3a 96, 101-04 (1971) (proper to
use admissions made to confidential informer); Peoplev. Nadel], 23

Cal. App. 3d 746, 753 (1972).
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§ 2.09: Hearsay Statements of an Informant—the Two-
Prong Test of Aguilar

The United States Supreme Court in Aguilar v. Texas, 378 U.S.
108, 114 (1964), announced a two-prong test for the sufficiency of
affidavits based upon the hearsay statements of an informant. That
test was recently reaffirmed by the court in Spinelli v. United
States, 393 U.S. 410, 413 (1969), and continues to be a workable,
though compley, standard for the California courts. See §§ 2.10, 2.11,
infra. The two-pronged test, as stated in Aguilar, is as follows:

“Although an affidavit may be based on hearsay information
and need not reflect the direct personal observations of the
affiant™ . . the magistrate must he informed of some of the
underlying circumstances from which the informant concluded
that the narcotics were where he claimed they were, and some
of the underlying circumstances from which the officer conclud-
ed that the informant, whose identity need not be disclosed
.» . was ‘credible’ or his information ‘reliable.’” (Footnote
omitted.) Zbid, 378 U.S. at 114.

In Peoplev. Tillman, 238 Cal. App. 2d 134, 138 (1965), the Aguilar
test was restated: ) : : ' :
“First, the statement of the informer in the affidavit must be

. factual in nature rather than conclusionary and must indicate
that the informer had personal knowledge of the facts related

' .“.Sécondly, the affidavit must contain some underlying factual

information from which the issuing judge can reasonably con-
clude that the informant, whose identity need not be disclosed,
was credible or his information reliable. In other words, the
- magistrate’s finding of probable cause can be sustained only if
the affidavit presents a substantial basis for crediting the hearsay
. ...” See also Peoplé v. Scoma, 71 Cal. 2d 332, 336 (1969);
People v, Benjamin, 71 Cal, 2d 296, 301 n.3 (1969); People v.

Hamilton, Tt Cal. 2d 176, 179-80 (1969); and People v. Akers, 9

Cal. App. 3d 96, 100-01 (1970).

The two sections immediately succeeding discuss those cases in

which one or both prongs of Aguifar were determinative of the
particular affidavit in issue. :
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§ 210: The First Prong—Facts Indicating Personal
Knowledge of the Informer

The first prong of the Aguilartest is sharp, léaving its scars among
a number of state and federal cases. : ‘

In People v. Hamilton, 71 Cal. 2d 176 (1969), the affidavit, sworn
to by a narcotics agent, stated in essence that the affiant had been
informed by a confidential reliable informant that defendant had
in her possession at 822 West Alpine Street, Upland, California,
approximately 300 rolls of dangerous drugs wrapped in tinfoil in
groups of 10. The affidavit set forth defendant’s previous narcotics
arrest involving identical narcotics containers, and alleged that the
informer had proven reliable in previous arrests and convictions.
The court stated: “It is the first ‘prong’ of the Aguilar test which
strikes the affidavit now before us; that document undertakes abso-
lutely no effort to set forth any of ‘the underlying circumstances
from which the informant concluded that the narcotics were where
he claimed they were. . . ."” Ibid. at 180. The court rejected the
notion that the informant’s description of the containers provided
a sufficient inference of personal knowledge. Ibid, at 181.

In Hamilton, the court found an apt parallel in the recent case
of Spinelliv. United States, 393 U.S. 410 (1969) , where the affidavit
similarly related that the agent-affiant “has been informed by a
confidential reliable informant that William Spinelli is operating a
handbook and accepting wagers and disseminating wagering infor-
mation by means of the telephones which have been assigned the
numbers WYdown 4-0029 and WYdown 4-0136.” 393 U.S. at 422, The
affidavit claimed that an independent investigation had revealed

‘the location of the telephones at an address at which Spinelli was

a frequent visitor. The United States Supreme Court held that the
affidavit failed to reveal the basis of the informant’s conclusions.
“[I}t is especially important,” said the court, “that the tip describe
the accused’s criminal activity in sufficient detail that the magis-
trate may know that he is relying on something more substantial
than a casual rumor circulating in the underworld or an accusation
based merely on an individual’s general reputation.” 393 U.S. at 416.
See also the affidavit found wanting for lack of “personal knowl-
edge” facts to support it in Gordenellov, United States, 357U.S. 480
(1958). The court rejected the argument that the specific tele-

- phone numbers (c¢f specific containers held insufficient in Hamil-

ton, supra) raised any reasonable inference of personal knowledge:
“This meager report could easily have been obtained from an off-
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hand remark heard at a neighborhood bar.” 393 U.S. at 417, See
Price v. Superior Court, 1 Cal. 3d 836, 841 (1970); People v. Nadell,
23 Cal. App. 3d 746, 755 (1972). - :
The affidavit in People v. Benjamin, 71 Cal. 2d 296, 301 (1969),
nearly fell victim to the first prong of Aguilar. There the statements
appearing in a printed form (set out in 1.2 at page 300 of 71 Cal.
2d) were grossly insufficient to permit the magistrate to conclude
that the incriminating facts related by the informant were gleaned
through personal observation rather than rumor or gossip. Howev-
er, the combination of the insufficient statements with the detailed
allegations from the investigating officers’ own observations pro-
duced a state of facts sufficient to lead the magistrate, as one of
ordinary caution or prudence, to believe and conscientiously enter-
tain a strong suspicion that defendant was engaged in bookmaking
activities at the apartment whick was the subject of the warrant. CE
People v. Flores, 68 Cal. 2d 563, 566 (1968), overruled on other
grounds in People v. De Santiago, 71 Cal. 2d 18, 28, n.7 (1969).
An example of an affidavit sufficient to withstand the “personal

knowledge” requirement is related in People v. Scoma, 71 Cal. 2d

332, 334-35 (1969). It was the second prong of Aguifar to which the
Scoma affidavit was vulnerable (discussed infra, §2.11.) See too
Krauss v. Superior Court, 5 Cal. 3d 418, 421 (1971).

The United States Supreme Court has offered some guidelines in
presenting a sufficient description of criminal activity to withstand
Aguilar’sfirst prong in Draperv, United States, 358 U.S. 307 (1959).
(Informer did not reveal source ¢ his information, but described
with minute particularity what the actions of the suspect were
going to be and what clothing he would be wearing. This also
indicated a “reliable” source within the second Aguilar test.) See
too Peoplev. Cain, 15 Cal. App. 3d 687,695 (1971); Peoplev. Bryant,
5 Cal. App. 3d 563, 568 (1970). |

‘However, in People v. Aguirre, 10 Cal. App. 3d 884, 890 (1970),
it was held that personal knowledge may refer merely to matters
which the informer heard or read from a source which he credits.
Personal knowledge is not always the equivalent of “I saw.”

§ 211: The Second Prong—Facts Indicating Credibility or
Reliability of the Informer :

In Spinelliv. United States, 393 U.S. 410, 415 (1969)_, the Supreme
Court stated, “Where, as here, the informer’s tip is a necessary
element in a finding of probable cause, its proper Wexght must be
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determined by a more precise analysis.” In Willson v. Superior
Court, 46 Cal. 2d 291, 295 (1956), several means were suggested by
which it might be shown that reliance on an informant’s report of
illegal activity was reasonable: “In some cases the identity of, or past
experience with, the informer may provide . . . evidence [of the
informant’s reliability] [citations], and in others it may be supplied
by similar information from other sources or by the personal obser-
vations of the police. . . .” See Peoplev. Superior Court (Johnson),

6 Cal. 3d 704, I (1979).

With the criteria for reliability (as set forth in Willson, supra)
before them, the California Supreme Court in People v. Scoma, 71
Cal. 2d 332 (1969), stated that the affidavit in question, (1) stated
no facts relative to the informer’s identity to indicate the reliability
of his information, nor (2) facts indicating past police experience
with the informant. Turning to (3), facts observed by officers, the

- court found them insufficient to provide a basis on which the magis-

trate could conclude that the informant’s report of the illegal activ-
ity on the part of “Dewey” {(among other purported suspects) was

reliable information: ,
“Surely the facts that the informant was found to possess narcot-
ics gives no credence . . . that he obtained [them] from a
named person. . . . Of no greater assistance is the fact that
‘Dewey’s’ past and present addresses were those provided by
‘the informant; again, no inference of criminal activity on

" ‘Dewey’s’ part may be drawn. [Citations.] [Fn. Omitted.}
“Equally without value . : . are the notes and lists obtained
from his [the informant’s] wallet. . . . It cannot reasonably be
maintained that the list of names and telephone numbers sup-
ported the informant’s accusation of ‘Dewey’ any more than

.+ . any other person on that list.” People v. Scoma, supra at

Compare satisfaction of the reliability-credibility requirement of

.. Aguilarin the setting of an arrest. In McCrayv. Hlinois, 386 U.S. 300,

303-C4 (1967), a reliable informant told police that petitioner “ ‘was
selling narcotics and had narcotics on his person,” ” relating also the

‘area where petitioner could be found. Petitioner was found at that

location and arrested. Held: The testimony of each officer informed.
the court of the underlying circumstances to support his conclusion
that the informant was reliable, augmented by the officers’ person-
al observations of the petitioner; probable cause for the arrest was
present, Lo . ' .
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Spinelli v. United States, 393 U.S. 410 (1969), has already been
mentioned (supra, § 2.10) as an example of the lack of underlying
circumstances from which “personal knowledge” of the informant
could be inferred. That same case is also relevant to our discussion
of “credibility” herein. In Spinelli, the affidavit stated that a “confi-
dential reliable informant” informed the FBI that the defendant
was “operating a handbook” and “disseminating wagering informa-
tion by means of the telephones,” supplying officers with the al-
leged telephone numbers. The affiant-officers themselves stated in
the affidavit that they had witnessed petitioner visiting the prem-
ises where the telephone numbers were listed. The court held, first,
that no information was given in support of the bald statement that
the informant was “reliable” and, second, that the corroborating
observations by the officers did not overcome the first defect (“reli-
ability”). Stated aniother way, the results of the investigation do not
necessarily support the inference that the informant is trustworthy
or that he gained his information in a reliable way. The court said
that the tip was not to be totally disregarded; however, it tended
to corroborate only minute and relatively unimportant details (e.g,
defendant’s presence on the premises). However, in dicta, the
court conjectured that if there had been an unusual number of
telephones in the apartment, the officers’ observations of this fact
might support the inference of bookmaking.

It has been held that an accomplice who makes declarations
against penal interest is a reliable informer prior to arrest. Ming.v.
Superior Court, 13 Cal. App. 3d 206, 214 (1970). See United States
v. Harris, 403 U.S. 573 (1971). K

In People v. Sanchez, 24 Cal. App. 3d 664, 676 (1972), a number
of factors are pointed to that justified a belief in reliability. C¥. Note,
47 Notre Dame Lawyer 632, 640-41 1972).

§ 212: Sustaining the Affidavit by Corroboration

The magistrate’s consideration of the affidavit is not confined to
the informer’s hearsay statements, which may be defective under
one of Aguilar’s two-pronged requirements. Thus, if the detailed
results of the officer’s independent investigation of the case are
presented in the affidavit together with the hearsay statement of

the informant (inadequate by itself), the affidavit will stand pro-

vided, when taken as a whole, sufficient facts are s{‘,t forth “such as
would léad a man of ordinary caution or prudence'to believe, and
conscientiously entertain, a strong suspicion of the gullt of the ac-
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cused.” People v. Superior Court (Johnson), 6 Cal. 3d 704, 714

(1972) (detailed observations and corroboration); People v. Stout,
66 Cal. 2d 184, 193 (1967).

In People v. Benjamin, 71 Cal. 2d 296, 302-03 (1969), this princi-
ple was applied where the informer’s statements did not indicate

“personal observation” (§ 2.10). In People v. Scoma, 71 Cal. 2d 332

(1969) ), the principle was unable to preserve an affidavit where the
facts alleged by the officers provided no basis on which the magis-
trate could conclude the illegal activity alleged was “reliable infor-
mation” (§2.11). See also Spinelli v. United States, 393 U.S. 410
(1969); but compare Draper v. United States, 358 U.S. 307 (1959).
See Price v. Superior Court, 1 Cal. 3d 836, 842 (1970).

An accomplice’s testimony needs no special corroboration. Ske/-
ton'v. Superior Court, 1 Cal. 3d 144 (1969).

Additional material on corroboration may be found in § 6.03.

§ 2.13: The “Anonymous or Untested” Versus the “Relia-
ble” Informant

Establishing probable cause for the issuance of a search warrant
by the credible hearsay of an informant may vary depending on the
informant’s denomination “anonymous or untested,” as opposed to
“reliable.” The following principles reveal, in another way, what
has been stated supra in § 2.12.

(1) Information provided by an anonymous or untested inform-
ant cannot alone establish sufficient basis for a search warrant.
Peoplev. Scoma, 71 Cal. 2d 332, 337 (1969); Peoplev. Amos, 181 Cal.
App. 2d 506 (1960). But see Ming v. Superior Court, 13 Cal. App.
3d 206, 21314 (1970). However, if investigation or observation or
additional information corrcborates the untested informant’s re-
port, a search warrant may be obtained if the combined informa-
tion gives probable cause. People v. Reeves, 61 Cal. 2d 268, 273
(1964); People v. Scott, 259 Cal. App. 2d 268, 275 (1968).

(2) On the other hand, probable cause for the issuance of a
search warrant may be based solely on information furnished by a

refiable informant if the affidavit is factual in nature rather than -

conclusionary and informs the magistrate of the basis from which
the officer concluded that the informant was credible or his infor-
mation reliable: United Statesv. Ventresca, 380 U.S. 102, 108 (1965);
Spinelli v, United States, 393 U.S. 410 (1969) (unsupported asser-
tions of even a reliable informer or an officer will not support a
search warrant); Peoplev. Keener, 55 Cal. 2d 714, 721 (1961), disap-
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proved on another issue in. People v. Butler, 64 Cal. 2d 842, 844-45

(1966) . Peoplev. Sanchez, 24 Cal. App. 3d 664, 676 (1972) points out
that the question is not whether the informer is reliable .but
whether the magistrate could reasonably rely on his infor{nqtlon.

(3) Information from a citizen who purports to be the victim of
a crime or to have observed the unlawful activity has been held
sufficient even though his reliability has not been previously tested.
Krauss v. Superior Court, 5 Cal. 3d 418, 421-22 (1971); People v.
Hogan, 71 Cal. 2d 888, 890-91 (1969); People v. Scoma, 71 Cal. 2d
339, 338 n.7 (1969); People v. Lopez, 211 Cal. App. 2d 754, 759
(1969); Peoplev. Gardner, 252 Cal. App. 2d. 320, 324 (1967); People
v. Lewis, 240 Cal. App. 2d 546, 550 (1966) (gathering cases).

(4) Any suggestion in earlier cases that in a narcotics case, infor-
mation “given by the juvenile [a participant] was sormehow clothed
with reliability because the informant was a minor” was expressly
disapproved in People v. Scoma, T1 Cal. 2d 332, 338 n.7 (1969).

Compare §§ 6.02-6.03, infra, where these same rules are made
applicable to arrests without a warrant.

 § 214: Revealing Identity of the Undisclosed Informant

Both the California and United States Supreme Courts agree that
where a search is made pursuant to a warrant valid on its face, the
prosecution is not required to reveal the identity of the informer
in order to establish the legality of the search and the admissibility
of evidence obtained as a result of it. People v. Keener, 55 Cal. 2d
714,723 (1961); People v. Brown, 259 Cal, App. 2d 663, 671 (1968).
Thus, in McCrayv. Illinois, 386 U.S. 300 (1967), the court gpproved
the Illinois practice of not requiring police officers to disclose an
informer's identity where the trial judge was convinced that the

officers acted ¢4 credible information supplied by a reliable inform-

ant. (Compare the similar practice codified in Califomia.Evifience
Code, § 1042(c).) The high court announced that nothing in the
Due Process Clause nor in the Sixth Amendment requires the in-

formant to testify against the petitioner in a hearing (motion to -

suppress) to determine probable cause for an arrest or .search. ’
The contrary may be true in situations where the 1nform§r S
identity bears on the defendant’s guilt or innocence. Sée discussion
in § 6.05. . ) |
Note too that section 1042(d) of the Evidence Code provides for
an in camera disclosure of the informer’s identity to aid the court
in deciding whether nondisclosure would deprive the defendant of
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a fair trial. See too People v. Superior Court (Biggs), 19 Cal. App.
3d 522 (1971) (more than in camera hearing may be appropriate).

§ 2.15: The Affiant May Be Examined Under Oath

Penal Code section 1526 provides: ‘

*(a) The magistrate may, before issuing the warrant, examine
on oath the person seeking the warrant and any witnesses he
may produce, and must take his affidavit or their affidavits in
writing, and cause same to be subscribed by the party or parties
making same. :

“(b) In lieu of the written affidavit required in subdivision
(a), the magistrate may take an oral statement under oath
which shall be recorded and transcribed. The transcribed state-
ment shall be deemed to be an affidavit for the purposes of this
chapter. In such cases, the recording of the sworn oral statement
and the transcribed statement shall be certified by the magis-
trate receiving it and shall be filed with the clerk of the court.”

If the affidavit is found to have inadvertently omitted pertinent
facts, the affiant should be examined orally and a transcript of the
examination attached to the affidavit.

Thus the statute has the effect of creating- the so-called “oral
search warrant” and altering the rule that the affidavit must be
written, previously expressed in Powelson v. Superior Court, 9 Cal.
App. 3d 357, 361 (1970). |

Section 1528 of the Penal Code permits the use of a duplicate
search warrant, The magistrate can orally authorize the police offi-
cer to sign the magistrate’s name to a duplicate search warrant. -

See People v. Chavez, 27 Cal. App. 3d 883, 886 (1972), People v.
Aguirre, 26 Cal. App. 3d Supp. 7 (1972).

§ 2.16: Affidavit Must Be Presented to a M;gistrate

Penal Code section 1523 and the Supreme Court’s prondunce-
ment in Aguilarv. Texas, 378 U.S. 108 (1964), require judicial par-
ticipation in the issuance of search warrants. The disinterested
judgment of a magistrate to resolve issues of probable cause is
preferred over that of law enforcement officials engaged in the
often competitive business of ferreting out crime. California de-
fines a “magistrate” as an officer having the power to issue warrants
of arrest (Pen. Code § 807), namely, the judges of the Supreme
Court{‘courts of appeal, superior courts, municipal courts, and the
justice courts. Pen. Code § 808. '
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In Spinelliv. United States, 393 U.S. 410,419 (1969), the Supreme
Court again observed, “important safeguards . . . assure ‘tha,t the
judgment of a disinterested judicial officer will interpose itself be-
tween the police and the citizenry.” (Fn. omitted; emphasis add-
ed.) ‘

A subpoena issued by the District Attorney would not be 4 suffi-

cient search warrant. Mancusiv. De Forte, 392 U.S. 364 (1968). See

too Coolidgev. New Hampshire, 403 U.S. 443, 449-50 (1971) (Attor-
ney General may not issue search warrant). :

§ 9.17: The Statutory Grounds for Issuance

Penal Code section 1524 provides:

“A search warrant may be issued upon any of the following
grounds: L

“1. When the property was stolen or embezzled.

“9. When the property or things were used as the means of
committing a felony.” ,

In Bergerv. New York, 3881).5. 41 (1967}, the New York eavesdrop-
ping statute was found unconstitutional on the ground that it d}d
not require the belief that any particular offense had been commit-
ted.

“3. When the property or things are in the possession of any
person with the intent to use it as a means of committing a
public offense, or in the possession of another to whom he may
have delivered it for the purpose of coricealing it or preventing
its being discovered.” (Pen. Code § 1524.3.) )

This particular provision may be greatly revitalized by virtue of the
limitations on a search incidertal to an arrest imposed by the Su-
preme Court in Chimel v. California, 395 U.8. 752 (1969).

“4, When the property or things to be seized consist of any
item or constitutes any evidence which tends to show a felony
has been committed, or tends to show that a particular person
has committed a felony.”

(Pen. Code § 1524.4) |

See Aday v. Superior Court, 55 Cal. 2d 789 (1961), which held that
a magistrate need not read an obscene book in its entirety or take
evidence of community standards prior to issuance of the warrant.

“The property or things described in this section may be tak-
en on the warrant from any place, or from any person in whose
possession it may be.” (Pen. Code § 1524.)
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There is no requirement that a complaint have been filed charg-
ing any person with a crime in respect to the property which is the

subject of the warrant. Dunn v. Municipal Court, 220 Cal. App. 2d

858, 875 (1963),

§ 2.18: Issuance of the Warrant

“‘The determination to issue, or not to issue, a search warrant
is primarily for the magistrate to whom application is made, and
a court is authorized to set the warrant aside only if, as a matter

of law, the affidavit or deposition on which it is based shows, on ;

its face, that the probable cause required by the Constitution
and by section 1525 of the Penal Code is lacking, [Citations.]” ”
Peoplev. Brown, 259 Cal. App. 2d 683, 670 (1968), quoting from
People v. Aguilar, 240 Cal. App. 2d 502, 507 (1966).

§ 2.19: Only Upon the Existence of Probable Cause

Sections 2,04-2.17, supra, have attempted to outline important
considerations in the formation of probable cause requisite to a
sufficient affidavit. The question as to whether probable cause is in
fact established, however, is a question of /aw left tc the issuing
magistrate. Pen. Code § 1525. Thus, an affidavit will be upset only
if it fails as a matter of law. As stated by the California Supreme
Court in People v. Stout, 66 Cal. 2d 184, 193 (1967):

“The warrant can be upset only if the affidavit fails as a matter
of Iaw to set forth sufficient competent evidence supportive of
the magistrate’s finding of probable cause since it is the function
of the trier of fact, not the reviewing court, to appraise and
weigh evidence when presented by affidavit as well as when
presented by oral testimony. . . .” (Emphasis added.)
People v. Benjamin, 71 Cal. 2d 296, 302 (1969); People v. Coulon,
273 Cal. App. 2d 148 (1969).
The magistrate’s construction of the affidavit is therefore entitled
to great weight. In United Statesv. Ventresca, 380 U.S. 102, 108-09
(1965), a general standard was voiced by the federal Supreme

Court for testing and interpreting search warrants—namely, the
use of common sense: '

“If the teachings of the Court’s cases are to be followed and
the constitutional policy served, affidavits for search warrants,
such as the one involved here, must be tested and interpreted
by magistrates and courts in a commonsense and realistic fash-
ion, They are normally drafted by nonlawyers in the midst and
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haste of a criminal investigation, Technical requirements of
* elaborate specificity once exacted under common law plgadlng§
have no proper place in this area. A grudging or negative atti:
tude by reviewing courts toward warrants \ylll tend to chscgqr-
age police officers from submitting their evidence to a judicial
icer before acting. |
Oﬂ:l‘??r. where. . . cgircumstances are detailed, where reason for
crediting the source of the information is given, and when a
magistrate has found probable cause, the courts sfhc_)ul,d not in-
validate the warrant by interpreting the afﬁdawt”m a hyper-
technical, rather than a commonsense, manner. (Emphasis
added.)

Applying this principle, see Peoplev. Coulon, supra, 213 Cal. App.
23 ‘I:t}‘,,l5?;g, and })’eople v. Superior Court (Johnson), 6 Cal. 3d 704,711
(1972).

§ 2.20: Only Upon Information Constitutionally Ac-
quired

As is true in the case of an arrest without a warrant (§5.05), a
search warrant cannot be justified upon the basis of information or
ovidence that was illegally acquired. People v. Cox, 263 Cal. App.
2d 176, 181 (1968) (disapproved on other grounds in Greven v.
Superior Court, 71 Cal. 2d 287, 295 (1969)).

' § 221: Form of the Warrant

By law, a search warrant must be “substaqtially” in the fprm
provided by Penal Code section 1529, set out in the Appendix.
Where printed form warrants are used, they shquld bear some
notation of the exercise of discretion by the issuing magistrate.
Thus, in People v. Mills, 251 Cal. App. 2d 420 (1967), a mimeo-
graphed warrant was issued in which the magistrate failed to str1k?l
out superfluous words relating to a day, versus I};ght, search, aﬁ
the appellate court was unwilling to permit officers to serve the
warrant at night. This same principle is applicable to‘all such print-
ed form warrants. Where the warrant indicates a choice to be made
by the magistrate, the magistrate must make that selgcu?’q. But a
warrant aunthorizing a search “in the daytime or nighttime” is prop-
er. People v. Grant, 1 Cal. App. 3d 563 (1969). o
A warrant should name on its face “every person vyhcse affidavit
"has been taken, but a failure to do so may not invalidate the war-
rant.” People v. Sanchez, 24 Cal. App. 3d 664, 667-68 (1972) (creat-
ing exception for confidential informelyr).
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§ 2.22: Content of the Warrant "

The Fourth Amendment, as well as the California Constitution
(art. I, § 19) and Penal Code (§ 1525), is basically a prohibition
against general warrants. It requires that a search warrant particu-
larly describe the person (§ 2.23), property (§2.24), and place
(§ 2.25) to be searched. People v. Brown, 259 Cal. App. 2d 663,671
(1968). See also Pen. Code § 1529, Appendix. See Cook, Requisite

Particularity in Search Warrant Authorizations, 38 Tenn. L. Rev.
496 (1971).

§ 2.23: The Person To Be Searched

Where the object of a warrant is to search a place, there is no legal
need to name or describe a person. People v. Scott, 259 Cal. App.
2d 268, 274 (1968). '

Authority given in a warrant for the search of a named person is,
at the same time, authority for an arrest in order to effectuate the
search, “Since it is an obvious impossibility to search the person of
an individual without first taking him into custody, the warrant
impliedly authorized an arrest as a step in the authorized search.”
People v. Aguilar, 240 Cal. App. 2d 502, 505 (1966); see also People
v. Wilson, 256 Cal. App. 2d 411, 417-18 (1967); 49 A.L.R. 2d 1209
(sufficiency of description of person in warrant).

However, one who is not named in the search warrant may nev-
ertheless be searched ifthe cfficers are presented, independent of
the warrant, with probable cause for an arrest of that person. An
example is presented by People v. Rodriguez, 274 Cal. App. 2d 770
(1969), where officers approached the residence of Johnny Braca-

monte in order to execute a search warrant authorizing the search
of Bracamonte’s person and residence for narcotics. When one of
the officers entered the home, appellant, a suspected dealer of
narcotics who had been observed in the company of other suppliers
on former occasions, was standing in the living room. Appellant
attempted to hide something behind his leg in a clenched fist, and
when the officer inquired as to what he was hiding, appellant
moved the clenched fist rapidly toward his mouth, The officer
dropped the search warrant and grabbed appellant’s fist, finding a
balloon containing narcotics. The court held that when the totality
of circumstances were considered, the officers had reasonable
cause to arrest appellant and to search his person as an incident
thereto. Thus, although appellant was unnamed & the search war-
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rant, the arrest and search were proper by the pxistence of inde-
pendent probable cause presented during execution of the warrant;
however, assessed in the court’s equation of probable c4use was the
appellant’s presence at the Bracamonte home, a place of suspected
narcotics activity as manifested by the warrant. |
If the warrant authorizes a search of more than one person thgxe,
must be grobable cause as to both. People v. Nadell, 23 Cal. Apg.
o (1972). ¢
Sdgﬁg,ggrsén to )be searched must be describ?,d with reasonable
particularity. The phrase “unidentified persons” does not describe
with reasonzble particularity. Peoplev. Tenney, 25 Cal. App. 3d 16,
99 (1972).

§ 2.24: The Items To Be Serzed

"he search warrant must place a meaningful restriction on the
things to be seized. Hcl)lwever, itbils enoggh]if ;he property to be
ized is described with reasonable particularity.
Sea‘ﬁus, in People v. Walker, 250 Cal. App. 2d 214, 220 (1967), the
court held that the term “dangerous drugs” was not too general.
The court in that decision referred to the earlier ‘case of Duan v.
Municipal Court, 220 Cal. App. 2d 858, 868 (1963), where a warrant
authorizing the seizure of “ ‘illegal deer meat and/or elk meat
was upheld. . |
There is authority that with respect to contraband a lesser de-
scription suffices. U?r,zz'ted Statesv. De Pugh, 452 F.2d 915, 920 (10th
Cir. 1971); Elrodv. Massachusetts, 278 Fed. 123, 129 (4th Cir. 1921).
However, in Aday v. Superior Court, 55 Cal. 2d 789, 795-96
(1961), the warrant was held invalid as toa number of broad, gen-
eral categories including “ ‘any and all other records and p.a‘rapher,-’
nalia’ connected with the business of the corporate petitioners.
The court held, Ibid. at 796: . |
“Articles of the type listed in the general terms in the warrant
are ordinarily innocuous and are not necessarily connected with
a crime. The various categories, when taken toggther, were so
sweeping as to include virtually all personal business property
on the premises and placed no meaningful_ restriction on the
things to be seized. Such a warrant is s'umlar to the general
warrant permitting unlimited search, which has long been con-
demned. (See People v. Berger, 44 Cal. 2d 459, 461.) . . . [T]his
Court has held that a reference in a warrant to property as
‘personal goods and property, to-wit, certain paraphernalia,
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without any further specification, does not satisfy the require-
‘ment of reasonable particularity of description [citation]. . . .”
(Footnote omitted.)

Accord Lockridge v. Superior Court, 275 Cal. App. 2d 612, 625
(1969) ($150,000 in merchandise); Stern v, Superior Court, 76 Cal.
App. 2d 772, 784 (1946) (“other evidence”); People v. Mayen, 188
Cal, 237, 242 (1922) (“certain personal property used as a means of
committing a public offense, to wit, attempted grand larceny.”).

See also Bergerv. New York, 388 U.S. 41 (1967), where the New
York “permissive eavesdrop” statute was held to be uncenstitution-
al for the reason that it authorized eavesdropping without requir-
ing that the conversations sought be particularly described.
Compare, however, MoPhaul v.: United States, 364 U.S. 372 (1960).
There a subpoena requiring the production of “ “all records, corre-
spondence and memoranda pertaining to the organization of, the
affiliation with other oganizations and all monies received or ex-
pended by the Civil Rights Congress’ ” was upheld since the inves-
tigation under way was relatively broad and records were kept by

- the Civil Rights Congress. The court said defendant should have

objected to the production of those records unrelated to the in-
quiry. Note, however, that subpoenas do not receive the strict con-
struction of a search warrant. Mancusi v. DeForte, 392 U.5. 364
(1968); Wheeldinv. Wheeler, 373 U.S. 647 (1963).

See Peoplev. Akers,9 Cal. App. 3d 96,99-100 (1970) (brand name
of stolen plane including serial numbers of motor, fuel pump, tires

" and altimeter).

Needless to say, the list of items to be seized should ordinarily be
supported by prohable cause as to each item. In People v. Sanchez,
24 Cal. App. 3d 664, 679 (1972), it was said that an authorization to
search for peyote and barbiturates, where it was assumed that sup-
port was lacking, was still not improper where a valid authorization
existed fo search for heroin and the extra authorization did not
enlarge the permissible scope or intensity of the search.

§ 2.25: Obscene Books or Filras

Because of the protection afforded books and £ilms by the First
Amendment, a seizure made on the determination of a police offi-
cer that such property is “obscerie™ does not afford the owner
enough protection to”constitute due process. Flack v. Municipal
Court, 66 Cal. 2d 981, 991 (1967); Aday v. Municipal Court; 210 Cal.

App. 2d 229, 247 (1962). “Within the precinct of the First Amend-
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the requirement that a search warrant be obtained prior
itﬁe:;;’oggrch orqseizure assures a free society that ’the sensxhvg
determination of obscenity will be made Jud1c1al¥y' [sic] and not a
hoc by police officers in the field.” Flackv. Mumczpa] Cozﬁzrt,_ ;ug;ﬁ
at 992, This remains true even astca sear‘ch contemporaneous wit
a valid arrest. Jhid, at 991; Chimelv. California, 395 U.S. 752 (1969).
However, an exception conceived by the Cah{orma Supremg Cpurt
might arise in the context of an emergency—ie., wl}ere there is %n
arrest, accompanied by a high probability that ewdepgea!mgy ?
lost, destroyed, or spirited away. See Flack v. Municipal Courl,
1, n.10 e o .
Asa%feituﬁg requiring a judicial determination of obsce;mty is sgbjeet
to further qualification, It is not necessary for the issuing magistrate
to read (or view) the particular obscene matter in its entirety :)ir
to receive evidence as o contemporary commuplty standar5 Z
(within the obscenity requirements of .Ro;b V. U{Ht@d Stateﬁ {}3) 1
US. 476, 487-89 (1957)), in order to determine the issue of probable
cause. People v. Luros, 4 Cal. 3d 84, 89 (1971); Aday v. Superior
Court, 55 Cal, 2d 789, 798 (1961). Co o
Moreover, at least one copy of the obscene matter can‘be se1zi31
_under the search warrant without an adversary proceeding, on t9 e
obscenity issue. Peaple v. De Renzy,2f15 Cal. App. 2d 380 (196 l)
The rationale being that, unlike mass seizure, the seizure ofa smg::
example of allegedly obscene material does not of.xtself tenl,(i £0
suppress freedom of expression. Compare A Quantity of Boo“ S V.
Kansas, 378 U.S. 205 (1964); Rage Books, Inc. v. Leary, 01 F. Supp.
546 (S.D.N.Y. 1969). See too Monijca Tbe:ater v. Municipal Court, 9
Cal. App. 3d 1,13 (1970) (adversary hearing pre-warrant not 1;ne;:es—
sary because of 1538.5 procedure); People v. Golden, 20 Ca : é gpt
3d 211, 215 (1971) (stronger showing of probable cause needed | 1}1)
not necessarily prior adversary hearing; obscenity factor esta%-
lished by defendant’s out-of-court admission); People v. {id]er, lt‘
Cal. App. 2d Supp. 24, 38 (1972). See Peaple v. Superior Cour:
(LOARY), 28 Cal. App. 3d 600, 618 §1972). ' o
A number of federal courts have insisted upon the necessity o 2
prior adversary hearing before a warrant can be 1ss:ued. See Unite
Statesv. Alexander, 428 F.2d 1169, 1171-73 (8th Cir, 1970); see too
Note, The Prior Adversary Hearing: Solution to Procedural Due

. Process Problems in Obscenity Seizures, 46 N.Y.U. L. Rev. 80

(1971). C£ U. edStatesv. Gower, 316 F. Supp. 1390, 1393 (D. D.C.
1970). | |
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Many of the cases involve search warrants for the seizure of
obscene books which can easily be purchased and submitted to a
magistrate for his determination. However, the United States Su-
preme Court has made the rule equally applicable to films, whose
inaccessibility is far greater a problem than obscene books. The
prosecution fear is that if advance notice of seizure is given, the
owner of the film can excise portions. In Lee Art Theaterv. Vir-

giniz, 392 U.S. 636 (1968), a search warrant had been issued by a

justice of the peace on the basis of a peace officer’s affidavit, which
stated that from the officer’s observations of the billboards and
films, the films were obscene. Reversing the conviction, the court
held that the mere conclusionary assertions of the officer were
insufficient to support the warrant. The magistrate’s inquiry must
be one “designed to focus searchingly on the question of obscen-
ity.” Marcus v. Search Warrant, 367 U.S. 717, 732 (1961).

Once the question of obscenity has been judicially determined,
the warrant may not authorize the seizure of all of the films or
books in question, but only those specifically named in the warrant.
Aday v. Superior Court; 55 Cal. 2d 789 (1961). In this connection,
the language of the warrant should be narrowly drafted. Cf Stan-
ford v. Texas, 379 U.S, 476 (1965), where the search warrant lan-
guage, “books, records, pamphlets, cards, receipts, lists . : . and
other written instruments” was found to be constitutionally fallible.

It should additionally be noted that a search warrant may not be
issued for the search and seizure of obscene materials merely in the
possession of the defendant in his home. Stanleyv. Georgia, 394 U.S.
557, 559 (1969): “The mere private possession [distinguished from
exhibiting, distributing, and the like] of obscene matter cannot
constitutionally be made a crime.” See People v. Luros, 4 Cal. 3d 84,

- 90-93 (1971); see too United States v. Reidel, 91 S. Ct. 1410, 1412

(1971) (limits Stanley); People v. Golden, 20 Cal. App. 3d 211, 214
(1971). R c .

§ 2.26: The Place To Be Searched

“Constitutional concepts condemn ‘general’ warrants which im-

pose little or no restriction on the area to be searched . . . .”
Williams v. Justice Court, 230 Cal. App. 2d 87, 101 (1964).

- Thus, as was said in Trupiano v, United States, 334 U.S. 699, 710

(1948), the right of privacy guaranteed by the Fourth Amendment
is violated if law enfcrcement officers, for lack of a warrant specifi-
cally defining the extent of their search, are free to determine it for

£
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selves. It s, therefore, constitutionally e§sential to the validity
g;znsl:alrch warr;ant that its underl){ing shoyvmg pf probable cause,
and the warrant itself, describe with particularity the area to bg
searched. See § 2.22, supra, and Peoplev. Estrada, 234 Cal. App. 2
136, 146 (1965), where the court stated:
“  “The basic requirement is that the ofﬁcer’s’ who are com-

" manded to search be able from the “particular” description of

the search warrant to identify the specgﬁc pla'cg for Whl,(?h
there is probable cause to believe that a crime 15 being commit-
ted. . . .7 (Quoting United Statesv. Hinton, 219 F.2d 324, 326
(7th Cir. 1955).) -

It is said that this requirement is met if the description in the
warrant is such that the officers can, with reasonable effort, ascer-
tain and identify the place intended. People v. Grossman, 19 Cal.
App. 3d 8, 11 (1971); Steelev. United States, No. 1, 267 U.S, 498, 503
(1925), quoted from in FEistrada, supra at 146, See 11 A.L.R. 3d 1330.

Part of the showing the People have to make is not only that the
place has been described but also that the items yvﬂl be found there,
In one case this was said to be facts from which it could be inferred
the defendant probably possessed such qontraband and his connec;i
tion with the place was such as to make it probable the contraban
could be found there, It was not necessary to show the defquz}nt
used the place as a residence, or that he rented it, or had exclusive
possession of it. Frazziniv. Superior Court,7 Cal. App. 3d 1005, 1013‘

(1970). See too People v. Metzger, 22 Cal. App. 351 338, 346 (1971);
United States v. Bailey, 458 F.2d 408, 412 (9th Cir. 1972).

* A mistake as to an address did not invalidate a warrant where tl:le
premises were otherwise adeqt;aﬁg; iSegtiﬁed. Tidwellv. Superior

rt, 17 Cal. App. 3d 780, 78 i

C%here an ofﬁggr was told the address on the warrant was not
correct, he said, “Everybody hold it right there,” and went back to
the magistrate to change it. Then the search was vmade and upheld.
Mayorga v. People, 496 P.2d 304, 30§4,(Colo., 1972).

§ 2.27: * Single v. Multiple Living Units

"“In the case of dwellings, the ‘place’ is usuglly asingle living unit,
that is, the residence of one person or family; a warrant directing

" a search of an apartment house or dwelling place containing

iple livi its is voi  isst bable cause for

. multiple living units is void unless.,,_l‘ssued on prol » '
searching each separate living unit or believing that the entire
place is a single living unit; a group of adults, nevertheless, may
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~ share a single dwelling unit as a common residence, and a war-
rant describing that unit as the ‘place’ to be searched is constitu-
tionally adequate.” (Footnote omitted.) People v. Coulon, 213
Cal, App. 2d 148, 152 (1969).

In determining whether the place described in the warrant is a
single integral unit, it is significant that any part of the place is
accessible, and not separated by any real barrier, from any other
part. People v. Fitzwater, 260 Cal. App. 2d 478, 487 (1968).

This was partially the rationale in Coulon, supra at 151, where a
search warrant commanded the search of a “hippie” ranch, specifi-
cally “the house, outbuildings, tepees, and campsites at the Old
Quadros Ranch in Siskiyou County, as well as the persons in resi-
dence there.” Petitioners were living in a camp near a creek on the
ranch when the officers approached them and conducted a search
revealing marijuana. Upholding the search warrant, the court
found that the supporting affidavits (including that of a reliable
confidential informant who had observed a large delivery of narcot-
ics to the central ranch house) caused the entire ranch, spread over
a square mile, to be suspect;

“There was no reason to assume that the narcotics remained in

the ranch house or that the persons who had taken it into the

ranch house continued to inhabit that particular structure.

Rather, there was probable cause to believe that the contraband,

either in bulk or in distributed portions, might be found any-

where on the ranch, To trace the narcotics to compressed
spheres of suspicion within the general confines of the ranch

would have entailed an elaborate undercover investigation or a

self-frustrating giveaway.” (Footnote omitted.) Cowlon, supraat

156, ,

See People v. Sheehan, 28 Cal. App. 3d 21, 24-26 (1972).

The Coulon case is important in a second respect, in that the
court held that the term “hippie” could be judicially noticed by the
issuing magistrate for the limited purpose of identifying the contra-
band’s location as the Old Quadros Ranch. However, at that point,
the term “hippie” exhausted its value; the court was unwilling to
infer communal living (“single living establishment™) or specific
behavior (narcotics usage) by use of the term. The court relied on

~ other facts in the affidavits on which to found probable cause.

Compare People v. Rogers, 210 Cal. App. 2d 705, 711 (1969),
where an apartment was one distinct living unit occupied by the
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three defendants, the un]ocl;ed bedrooms being an integral part of
> living quarters. _ .
th?tssilrf)lsld alscg) ge noted that where sufficient facts are pygsented
in the affidavit, a search warrant may be issued authorizing the
search of two residences. People V. Alvarado, 255 Cal. App. 2d 285,
(1967). ‘
29%11(1’30}13 v. Garnett, 6 Cal. App. 3d 280 (1970), a search warrant
was properly issued to search an entire building where the proba-
ble cause showed narcotic usage on three floors and there was
evidence of communal living,
See 11 A.L.R. 3d 1330.

§ 2.28: Garages, Outbuildings, Appurtenances, or Other
Structures ;

See, infra, § 9.02. J

woplev. Fitzwater, 260 Cal. App. 2d 478, 483 (1968), the issue
beIfIcl>£ tlf:a court was whether a dismounted van c‘c‘n‘lld be searched
under a search warrant authorizing the search of “‘a wgrehOUSe at
121 West 33rd Street . . . and appurtenances. The inquiry wa;
resolved in the affirmative, the court holding that the van was use
as an “adjunct” or “accessory” to the warehouse on the premises.
1t was formerly held that because garages and outbuildings d?,flot
have a “ ‘private character for living purposes such as a house” ~ or
as * ‘an outbuilding essential to the comfort and personal well—bem}gl
of a family,” they need not be pamed in the warrant as suc
“areas” are not constitutionally protected. See. People v. Murra}zi
970 Cal. App. 2d 201, 204 (1969); Peoplev. Muriel, 268 ‘_(Ealv.,App.'7 2 !
477, 480 (1968); see too Peaple V. Shields, _232 (_lal. App: 24 716, ,
(1965). However, by reason of the Qah{:orma Supreme Court’s
denunciation of the principle of “constitutionally p:gtected .eureasf
in People v. Edwards, 71 Cal. 2d 1096 (1969), t?xe _clxlgf.concern 0
the courts shall be whether the area was one within which defend-

ant exhibited a reasonable expectation of "privacy. See § 13.09, infra, -

onlev. Hobbs, 274 Cal. App. 2d 402, 406 (1969) (holding that
2325 flrfler the former “protected area” theory, defendant s ga-
rage cannot be invaded by officers without a search warrant). Cf.
People v. Maltz, 14 Cal. App. 3d 381, 397 (1971). See People v.
Medina, 7 Cal. 3d 30, 40 (1972).

In Peoplev. Grossman, 19 Cal, App. 3d 8, 11-12 (1971), however,

iption of “° i ibed as
a warrant description of “ ‘the premises l.ocated and descri
13328 Merkel A&., Apt. A . . . multi-unit apartment, upper and
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lower levels’ ” was held to include a carport cabinet. The court held . |
that if the description of the premises to be searched is ambiguous, *
the ambiguity may be resolved by reference to the affidavits sup-

porting the warrant.
As to search of a car, see 47 A.L.R. 2d 1444.

§ 2.29: Severance of Partially Invalid Warrants

The United States Supreme Court has declared that a search |
warrant will not be invalidated if based on matters of factual inac- | !
curacies of only peripheral relevancy. Hugendorfyv. United States, '

376 U.S. 528 (1964).

The same rule is applicable where the warrant is not only based .
on factual inaccuracies, but whose content or directions are them-
selves invalid. Thus, in Aday v. Superior Court, 55 Cal. 2d 789,795 : |
(1961), the warrant was overly broad in authorizing the seizure of

U<

any and all other records and paraphernalia.” ” The court used
the following language to support the warrant’s validity, adding a
word of caution (fbid, at 797): o

“The invalid portions of the warrant are severable from the
authorization relating to the named books, which formed the
~principal basis of the charge of obscenity. The search for and
seizure of these books, if otherwise valid, were not rendered
illegal by the defects concerning other articles. [Citations.] In so
holding we do not mean to suggest that invalid portions of a
warrant will be treated as severable under all circumstances, We
recognize the danger that warrants might be obtained which
are essentially general in character but as to minor items meet
the requirement of particularity, and that wholesale 'seizures
might be made under them, in the expectation that the seizure
would in any event be upheld as to the property specified. Such
an abuse of the warrant procedure, of course, could not be tole-

rated.” | !
§ 2.30: Service only by Peace Officers "
California Penal Code section 1530 provides:

“A search warrant may in-all cases be served by any of the officers
mentioned in its directions, but by no other person, except in aid
of the officer on his requiring it, he being present and acting in its

execution.” :
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§ 231: Time of Service

ion 1533 of the Penal Code, “Upon a showing of good
cagze,siﬁg 211agistr‘ate may, in his discretion, insert a direction ulll ?
cearch warrant that it may be served at any time of the day or éng N
In the absence of such a direction, the warrant shall be served only
between the hours of 7 o’clock am:and 10 o clock pm’ |
In Solis v. Superior Court, 63 Cal. 2d 774 (1966), the Suprerrig
Court was faced with the question of vyhether a n_1ght search cou
be directed in the absence of a specific request in the supporting

affidavit. The court held the warrant to be proper in view of the

‘e narcotic activity spelled out in the affidavit, indicating
fﬁ:irglslg;remises in questi};n were well known as a source of narcot-
ics in the Salinas area, and that heroin pusheys, the most danger%us
of drug peddlers, are as active at night as during the day and p;gg a-
bly more so.'See People v, Grant, 1 Cal. App. 3d 563, 568 (1 }1

However, in People v. Mills, 251 Cal. App. 2d 420 (1967), the
search warrant, a printed form to be completed‘by the maglstrlalte,
did not specifically authorize the night s.earch m‘fact qnde‘rta eél
by the officers. An order setting aside th(f. information was affirmed,
the court holding that Penal Code section 1533, set out supra, e;g;
pressly requires an affirmative acton !:he part of t_he magistrate i
the night search is to be authorized. It is sufﬁmept if the maglstraée
signs a warrant directing a search in the mg_httune_; Two form;l 0
not have to be submitted to him, one requesting a m_ght search. or
does he have to initial the nighttime authorization in the warr?nt.
People v. Grant, supra at 567. See § 2.1, supra. See also Powelson
v. Superior Court, 9 Cal. App. 3d 357, 363 (1970) (same). Note to%
that section 1533 of the P(einal Codefhas 'eieen artnerllgepd IItlo permi

i ithout a special direction from 7 a.m. to am.
‘Seﬁcznvgﬁglll%rizedeﬁghttime search was held to be harmless error
when the occupants were arrested and no one was on the premises.
Tidwell v. Superior Court, 17 Cal. App. 3d 780, 786-87 (1971). t

In Peoplev. Bruni, 25 Cal. App. 3d 196 (1972), the search warran
specified daytime service but the warrant was served at 9:30 p.m.
This came about due to the oversight in failing to amend section
1529 of the Penal Code when seCtioln }11533 was antlegrg%eg.ghe court

held that it was proper to accomplish service at m. |
he&%e United Stgtespv. Smith, 340 F. Supp. 1023, 1029 (D. Connf
1972) (suggests that nighttime search requires higher degree o

~ certainty that property is in the home).
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§ 2.32:° Announcement o Purpose and Use of Force

Penal Code section 1531 prgvides that an officer may resort to
forcible entiy only after giving“notice of his authority” and having
been refused admittance. Because this section and section 844, rela-

- tive to forcible entry in effecting an arrest, are “identical in princi-
ple” (People v, Villanueva, 220 Cal, App. 2d 443, 447 (1963)) and
“have equal application to the:arrest or search (Greven v, Superior
Court, 71 Cal, 2d 287, 292, n.6 (1969)) they are discussed in detail
unider the material on arrest in section 9.03, infra.

Officers executing a warrant do not have to make the occupant
direct them to items in the warrant. They can search. People v.
Superior Court (Martin), 17 Cal. App. 3d 447, 451 (1971).

Where there is no indication anyone is inside, failure of the offi-
cer to announce his authority and purpose may be excused. Hartv.
Superior Court, 21 Cal. App. 3d 496, 500 (1971).

§ 2.33; Seizure of Items Unnamed in the Warrant

When a search is made pursuant to a warrant, the search and
seizure are limited by the terms of the warrant, and ordinarily only
property described in the warrant may be seized. As the United
States Supreme Court explained in Marron v, United States, 275
U.S. 192, 196 (1927), “The requirement that warrants shall particu-
larly describe the things to be seized makes general searches under
them impossible and prevents the seizure of one thing under a
warrant describing another . . . nothing is left to the discretion of
the officer executing the warrant.”

However, the California Supreme Court has noted at least two
exceptions to this rule. Items may be seized incident to a valid
arrest and contraband may be seized if located while properly
‘executing the warrant. Skelton v. Superior Court, 1 Cal. 3d 144, 157
(1969); People v. Superior Court (Martin), 17 Cal. App. 3d 447, 451
(1971); People v. Layne, 235 Cal. App. 2d 188, 191 (1965); People
v. Shafer, 183 Cal. App. 2d 127 (1960) (blackjack found when search

- was for narcotic); People v. Acosta, 142 Cal. App. 2d 59, 65 (1956)

(search authorized for heroin; taking of marijuana justified as inci-
dent to arrest). B
Where serving an arrest warrant officers have been permitted to

seize stolen property. People v. Jackson, 14 Cal. App. 3d 57, 66-67
(1970). ‘

See United States ex rel. Nickensv. La Vallee, 391 F.2d 123, 127

(2d Cir. 1968); United States v. Ba]dm’n, 46 F.R.D. 63 (SD. N.Y.
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69); T1.S. Searches and Seizures § 83(e). 'Ijhere. is recognition
ilr?stsl?észgagt]hgritiefs tﬁlat ?Elridence the{)t a cgirgg is being com?ntted
i e of the officers may be s€1zead. L .
mglfig?:ggle v. Cain, 15 Cal. App. 3d 687,693 .(197,1) ,it was hfeld
that money not listed in a warrant could be se1zed’ from a ljsa ety
deposit box as it wae; statgl» m%gﬁy and locg§§d by the police in
ing ant tor other pills. ) ,;
exicu;iir::%t?o;virfr:rvlvider rule appears to be sanctioned by the main
opin%on in Coolidge v. New Hampshire, 403 Us. 443, ?Gtsh (1‘9'171‘).
The court there said, “An example of the apphcgblhty of the ‘p :IIE
view’ doctrine is the situation in wh1§h the police have a warfrthé
to searclza given area for specified.object's, and in thg cm;lrse oter ¢
search came across some other a'rtlcle of incriminating ¢ ayfcac hiéh
However, if the initial intrusion 1S bottomed upon a wlz}rraxl:n Ww ch
fails to mention a particular object, though .the po llcq of o
location and intend to seize it, then“tyere is a violation o b
express constitutional requirement of “ ‘warrants Tt }?a:e o
larly describing . . . [the] things to be seized, ” at eajs_td whe > he
object is not contraband or stolen or dangerous. Cooli 'gelv..t w
Hampshire, supra st 471. See too Cook, Requisite Pamcilzarllg';l)-
Search Warrant Authorizations, 38 Tenn. L. Rev. 496, 50853 7(36 (D,
United States ex rel. Herhal v. ‘Anderson, 334 F. Supp. 733, .
D%Hﬁgz can look for suspects as well as contraband when slc??rvcllr;lg
5 narcotics warrant. People v. Superior Court (Martin), .
451 (1971). _
A%git%% ti&rch c<()ntin21es after the item or items nan}ed 131 Ehe
warrant have been found, any additional items }ocatedlm td ?t 1;rs
ther search may be deemed to be illegally obtained. Unite ate.
v. Highfill, 334 F. Supp. 700 (E. D. Ark. 1971). 4 doss not
However, seizure of iterns in excess of those at}thorlze oe](in
result in suppression of items validly seized. gnzted StaZs 1\& L fﬁ
335 . Supp. 523, 545 (S. D. Cal. 1971). Contra:Peop]ev. older,
N.Y.S. 2d 557, 571 (1972) (electronic eavesdropping).

§ 2.34: Lawful Searches Independent of an In valid Search
- Warrant

b i i invalid warrant, the
Where the officers are acting pursuant to an nval
search may nevertheless be upheld if the officer did not-proc?ir% gie
warrant in bad faith or exploit the legality of the warrant,lan lh e
search would have otherwise been lawful—for example, where
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“there is probable cause for an arrest and an incidental search.
United Statesv. Wilson, 451 F.2d 209, 215 (Sth Cir. 1971); Peoplev.

Chime, 68 Cal. 2d 436, 442 (1968); People v. Castro, 249 Cal, App. ||

2d 168, 173-76 (1967); People v. Hice, 10 Cal. App. 3d 730, 737
(1970). Consider further whether consent may be used to validate

a search where the warrant is defective, See and compare Bumper |

V. North Carolina, 391 U.S, 543 (1968), where consent was inapplica-
~ ble since the officers originally relied on the invalid warrant, not
the consent. .

However, in such instances, the defendant must be informed at
trial that the prosecution does not intend to place exclusive reliance
on the warrant, See People v. Hamilton, 71 Cal. 2d 176, 182 (1969),
distinguishing Peoplev. Castro and Peoplev. Chimel, supra, on the
grounds that in Hamilton no specific attempt was made to show
probable carsse aliunde the warrant until the case was on appeal;
see alsp Girirdenello v. United States, 357 U.S. 480, 487-88 (1958);
People.v, Hdice, supra at 737 (ample notice).

Althoyrgh a search may be proper irrespective of the validity of

the searcn warrant, it should be remembered that the law of

searches “incident to an arrest” (§ 8.01), narrower in scope than a
warrant search, becomes applicable. Thus, were the search to de-
pend not on the warrant but the arrest, evidence seized outside of

the reach of the suspect might well be inadmissible under Chimel
v. California, supra,

§ 2.35: Juri diction of the Officers Exesuting the Warrant

Section 1530 of the Penal Code provides that “a search warrant
may in all cases be served by any of the officers mentioned in its
directions, but by no other person, except in aid of the officer on
his requiring it, he being present and acting in its execution.” In
Peoplev, Scott, 259 Cal. App. 2d 268, 280 (1968), where the warrant
was'directed to “ “any Sheriff . . . in the County of Los Angeles,” ”
the court held that any deputy sheriff was authorized to serve the
warrant throughout the county, including the incorporated areas
thereof. C¥ People v. Chapman, 207 Cal. App. 2d 557, 570 ( 1962)
(warrant issued to “ “‘Peace Officer in the County of San Diego’”
could be served by investigator for Board of Medical Examiners).

See People v. Sandoval 65 Cal. 2d 303, 311-13 (1966), upholding
arrest in another jurisdiction without a warrant. And see People v.
Crant, 1 Cal. App. 3d 563, 568 (1969), limiting the effect of a search
warrant “at least to the county of its origin” but applying doctrine
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- of hot pursuit to justify the apprehension and search.

‘ i that any officers
he language of the statute, it would appear ’ :
no%yn;med 1%1u tIg;e warrant could serve the warrant only Hat the
instance and in the presence of a named officer.

§ 2.36: Courtroom Search for Weapons or Instrumentali-
ties X
ion 1 istrate in a felony case
section 1542 of the Penal Code the magis ‘
mfyyorder t}*}é defendant searched in his presence for dangerous
weapons or instrumentalities of crime.

§ 2.37: Tabulation and Receipt of the Property Seized

Penal Code section 1535 provides: »

“When the officer takes property under t.he. warrant, he ;lnuést
give a receipt for the property taken (spgcﬁqug it i? detail) s?
the person from whom it was taken by him, or in whose It)(l)sse :
sion it was found; or, in the absence of any person, he must leave
it in the place where he found the property.

§ 2.38: Inventory of the Property Seized

Penal Code section 1537 requires t}le office'r when returning éhg
warrant to the magistrate to also deliver to h1m a vyntien, veri ie
inventory of the property taken rpadp publicly or 1ndt fetll)lresen ce
of the person from whose possession it was taken an 1o .g apé)on
cant for the warrant, if they are present. The ofﬁce.r s veri c: n
should read: “I [John Law], the ofﬁqer by whom thl'S war:ran v\;1 s
executed, do swear that the above inventory contaun}s; a true a\t d
detailed account of all the property taken by me on the warrant.

§ 2.39: Retention of Seized Property by the Officer

fficer executing the search warrant must retain the prop-
er'tI)‘lh?)rothmgs seized 1gn his custody, .vsubject to the ‘ordeif Ofsfahies
issuing court or any other court in ‘wh;ch the underlyl(lilg o en‘ll i
triable. Pen. Code § 1536. This section of the Penal Co le, as we as
section 1528, takes precedence over the .conﬂlctmg . angtuagehv_
Penal Code sections 1523 and 1529 which dlrfaqt the officer OC'eurt
er the seized property to the(iré%‘gii)strate. Williamsv. Justice Court,

: . 2¢ 87, 99-100 ( . _
23%35211 dj}spglssicn of disposition of stolen property seized under a
search warrant, see 52 Ops. Cal. Atty Gen.‘ 197 (1969).
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§ 2.40: Restoration of Property Illegally Seized or Not In-

troduced as Evidence

“If it appears that the property taken is not the same as that |
described in the warrant, or that there is no probable cause for

believing the existence of the grounds on which the warrant was
issued, the magistrate must cause it to be restored to the person
from whom it was taken.” Pen. Code § 1540.

However, “suppression of evidence does not in itself necessarily
entitle the aggrieved person to its return (as, for example, contra-
band) ... .” Wardenv. Hayden, 387 U.S. 294, 307 (1967); Trupia-
nov, United Stites, 334 U.S. 699, 710 {1948); Peoplev. Butler, 64 Cal.
2d 842, 845 (1966). See also Health & Saf. Code § 11657,

Penal Code section 1538.5(a) (2), discussed infra at § 20.10, pro-
vides the grounds on which the defendant may move for the return
of property he believes to be wrongfully seized under a search
warrant. Should defendant prevail, Penal Code section 1538.5 (e)
requires the property to be returned to defendant unless other

proceedings affect the property, or the property is subject to lawful
detention.

-

§ 241: FExpiration Period of the Warrant

*(a) A search warrant shall be executed and returned to the
issuing magistrate within 10 days after date of issuance. A war-
rant executed within the 10-day period shall be deemed to have
been timely executed and no further showing of timeliness need
be made. After the expiration of 10 days, the warrant, unless
executed, is void. . . .” Pen. Code § 1534.

By this same statute, the documents and records relating to the
search warrant (affidavits, testimony, etc.) need not be open to the
public until execution and return of thie warrant or, at the latest,
after the 10-day expiration period following issuance. See Peoplev.
Sanchez, 24 Cal. App. 3d 664, 678, 686 (1972) (affidavit of confiden-
tial informer need not be made public until compelled disclosure;
misfiling by clerk did not mean it was not a public or judicial
record). ‘ '

In Cavev. Superior Court, 267 Cal. App. 2d 517 (1968), the court
held that the 10-day period for return of the warrant was a max-
imum period, that promptness in execution is required, and that a

-deliberate delay of seven days from the date of issuance of the

warrant until the search was conducted was too long.
In response to Cave, sections 1529 and 1534 of the Penal Code
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ended and section 1534 now expressly provides: ‘A war-
giieeirgcuted within the 10-day period shall be‘ dee_rned to have
been timely executed and no further showing of timeliness need be
mg’}f(‘ifere is authority for a reissuance qf a warrant. Sgro v. United
States, 287 U.S. 206, 211-12 (1932); Peopie v. Sanchez, 24 Cal, App.
3d 664, 682 (1972). However, the papers must be more than redat-
ed; probable cause must be brought up to date or the information
may be regarded as stale.

§ 2.42: Return of both the Warrant and Inventory to the
Magistrate

he return of a search warrant is an important step in the process
onxecution. See Bergerv. New York, 388 U.S. 41 (1967), w_here the
New York “permissive eavesdrop” statute fgnled to Qrowde for a
return of the warrant “thereby leaving full discretion in the ofﬁper
as to the use of seized conversations of innocent as well as guilty
ies.” 388 U.S. 41 at 60.
pailteturn of the warrant and inventory required by ‘Penal dee
section 1537 allows the magistrate to compare the seized a.rt}‘cles
with the warrant he has issued and to return property that is “not
the same as that described in the warrant” under Penal Code sec-
ion 1540.
tl()Il;owever, it should be noted that the failulfe to prgperly return
the warrant may not render the warrant me_ffectwe ab Initio.
United States v. Wilson, 451 F.2d 209, 214 (5th Cir. 1971); People v.
Phillips, 163 Cal. App. 2d 541, 548 (1958), citing 79 CJ.5. Searches
and Seizures § 84, but disapproved in another respect in Peoplev.
Butler, 64 Cal. 2d 842, 844-45 (1966) . See too United States . Moore,
452 F.2d 569, 572-73 (6tl Cir, 1971) (failure to list 1tem‘m inven-
tory); People v. Sanchez, 24 Cal. App. 3d 664, 686 (1972) {(citing
additional federal authorities). o _
The return may be made either to the issuing magistrate or to his
court. Pen. Code § 1534(c), as amended in 1971.

§ 243: Magistrate’s Duty To File the Warrant and Related
Documents

Penal Code section 1538 requires the magistrate when prgsc?nteg
with the warrant and inventory to deliver a copy to the aggrieve
party and to the applicant for the warrant, usually the executing
Ofﬁcer’ b3 ¢ .

Where the magistrate, to whom the warrant is returned, is with-
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out jurisdiction over the underlyi';g offense, he must b od
outj : . lyir , y Penal Code
. Section 1541 immediately file such documents (warrant, affidavits,

inventory, and return) with the clerk of the ¢ in;
quired jurisdiction. - ourt having the re-

§ 2.44: Chal{eng:hg Legé] Sufficiency of the Warrant

i SAE epﬁrg chapiéé, (illapter 20, has been devoted to this subject
cussing in some detail matters of proof, standing, as well as trial
pretrial, and appellate procedure. ® : o tria
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CHAPTER THREE B
ARREST WARRANTS

§ 3.01: MNature of Arrest Warrant

An arrest warrant is a process issued in the name of the state,
directed to any sheriff, constable, marshal or policeman, command-
ing him to arrest and take into custody the named defendant. Pan-
kewicz v. Jess, 21 Cal. App. 340, 341 (1915). Forms for arrest
warrants are in Penal Code sections 814, 1427.

§ 3.02: Duty to Execute

Where an officer receives a warrant fair on its face it is his duty -
to carry out the order of the court and to make the arrest. “Where
a warrant valid in form and issued by a court of competent jurisdic-
tion is placed in the hands of an officer for execution, it is his duty
without delay to carry out its commands.” Malonev. Carey, 17 Cal.
App. 2d 505, 506 (1936). The failure to serve it could-be contémpt.
Pankewicz v. Jess, 21 Cal. App. 340, 34142 (1915). :

“The law is well settled that for the proper execution of such
process the officer incurs no liability, however disastrous may be
the effect of its execution upon the person against whom it is is-
sued.” Barrier v. Alexander, 100 Cal. App. 2d 497, 500 (1950). See
too Jackson v. Osborn, 116 Cal. App. 2d 875, 881 (1953). An officer
is not required at his peril to look behind the order if it appears to
be regular on its face and issued by a court of competent jurisdic-
tion. Burlingame v. Traeger, 101 Cal. App. 365, 369 (1929).

The officer has a duty not to serve it “where the lack of authority
for its issuance is apparent on its face.” Pankewicz v. Jess, 27 Cal.
App. 340, 34142 (1915). Process is said to be regular on its face
when it proceeds from a court, officer, or body having authority of

“law to issue process of that nature, and which is legal in form, and

contains nothing to notify or fairly appraise any one that it is issued
without authority. People v. Weitzer, 269 Cal. App. 2d 274, 295
(1969). ‘ :
An officer who carelessly arrests the wrong person may be liable
in damages. Walton v. Will, 66 Cal. App: 2d 509, 516-17 (1944).
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§ 3.03: Procedure in Securing Warrant

The basis for the warrant of arrest and the.commencement of the
preliminary magisterial investigation is the complaint. See People ' :

v. Mason, 183 Cal. App. 2d 168, 172 (1960).
§ 3.04: Adequacy of Showing To Secure Warrant

In the complaint the officer sets forth the probable cause to | .
justify an arrest. The purpose of the complaint is to enable the =

appropriate magistrate to determine whether the probable cause
required to support a warrant exists. Giordenello v. United States,
357 U.S. 480, 486 (1958). The affidavit (or complaint) must recite
competent facts that would lead a man of .ordinary caution and
prudence conscientiously to entertain a strong suspicion of the guilt
of the accused. People v. Cressey, 2 Cal. 3d 836, 842 (1970).

The Supreme Court of California in People v. Sesslin, 68 Cal. 2d |

418, 421 (1968), provided two explicit prohibitions in the drawing
of a complaint .on which to support the arrest warrant:

“(1) an arrest warrant issued solely upon the complainant’s 7n-

formation and belief cannot stand if the complaint or ari accom- |

panying affidavit does not allege underlying facts upon which
the magistrate can independently find probable cause to arrest
the accused; (2) sections 806, 813 and 952 of the Penal Code do
not authorize the issuance of warrants of arrest based solely
upon complaints couched in the language of the charged of-
fense. . ..” (Emphasis added.) '

Cf People v. Cressey, 2 Cal. 3d 836, 844 (1970).

Failure to appear warrants are not within the Sesslinrule. People

v. Superior Court (Copeland), 262 Cal. App. 2d 283 (1968).
As to the amount of probable cause, the cases say: =~
1. That the test for probable cause with a warrant is approximate-

ly the same as the test for probable cause without a warrant. People - | |

v. Garnett, 6 Cal. App. 3d 280, 286 (1970).
2. That more evidence is needed to support probable cause to
arrest without a warrant than to justify the issuance of a warrant.

- People v. Johnson, 13 Cal. App. 3d 742, 750 (1970); see too People .

v. Madden, 2 Cal. 3d 1017, 1023 (1970).

Judge Martin in Comprehensive California Search and Seizure
(Parker & Son, 1971) terms this (at 37) somewhat contradictory,
but she concludes that these search warrant cases are applicable to
arrest warrants.
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' § 3.05: Adequacy of Form of Warrant :

Various challenges have been raised to the form of the warrant .
paf.eﬁ ajudge’s facsimile signature or rubber stamp signature prop-
er? With respect to a failure to appear warrant, yes. People v.
Weitzer, 269 Cal. App. 2d 274, 294-95 (1969). . . =~

9. A blanket court order requiring the clerk to permit nighttime
service may be proper. Weitzer, supraat 286-89; see f‘oo Pen: Code
§ 840 (“good cause” required by 1969 amendment). (,,fA‘n arrest for
a felony under a warrant may be made at any time.” See Fricke,
Cal. Crim. Proc., (5th Ed.), p. 25; see too Pen. Code § 840.)

'3, A document that accompanies the complaint that lacks a date,

any indication of the source of the information, or an oath will not -

supply probable cause. People v. Cressey, 2 C.al. 3d 836, 844 (1970»)?,
4. Issuance of warrants by blanket direction of court may l‘)e,
proper in some cases. Weitzer, supra. See too People v. Superior
Court (Copeland), 262 Cal. App. 2d 283, 285 (1968). '
5. The warrant must specify the time of issuing it, apd the city
and county where it is issued, and be signed by the magistrate with
the title of his office. Pen. Code § 815. ,

6. A Justice Court judge may-issue an arrest warrant in a felony

case only with the concurrenée of the Attorney General or District
Attorney. Pen. Code §§ 813, 1427.

7. A warrant is not zproper means of proceeding against a corpo-
i ration. A summons should be used. Pen. Code § 1427.

§ 3.06: Adequacy of Description of Suspect in Warrant

A warrant of arrest must specify the name of the defendant or,
if it is unknown, he may be designated by any name. Pen. Code §

- 815.

It is proper to use an alias. People v. McLean, 56 Cal. 2d 660,
663-64 1()195)1) . It is proper to use the term “John Do.e.”. Fricke, Cal.
Crim. Proc., (5th Ed.) p. 23. However, as was said in People v.
Montoya, 255 Cal. App. 2d 137, 142 (1967): o

“The weight of authority holds that to meet the constitutional

' requirements, a John Doe’ warrant must describe the person to
be seized with reasonable particularity. The warrant shou}d con-
tain sufficient information to permit his identification wth rea-
sonable certainty [citing cases]. This may be done by stating his

~ occupation, his personal appearance, peculiarities, place of resi-

dence or other means of identification”{citing case]. Where a
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name that would reasonably identify the subject to be arrested

cannot be provided, then some other means reasonable to the .

circumstances must be used to assist in the identification of the
~ subject of the warrant [citing case]. ‘ '
“We hold, therefore, that when read with the constitutional

. provisions, section 815 does not-obviate the necessity of describ- |
- ing the person to be arrested. If a fictitious name is used the

warrant -should also contain sufficient descriptive material to
. indicate with reasonable particularity the identification of the
person whose arrest is ordered [citing authorities].” (Footnote
* omitted) | N
Montoya held that a description of “white male adult, 30 to 35
years, 5'10” 175 Ibs dark hair, medium build” is too general and the
warrant as a result is void. '
: A lawful arrest may not be made upon a warrant which neither
names nor in any way describes the person to be seized. “Even in
France, blank lettres de cachet have been out of fashion since the
fall of the Bastile,” In re Schaefer, 134 Cal. App. 498, 500 (1933).
Fricke suggests that if a fictitious name is used it should be sup-
plemented under the best practice by a statement that the name
is fictitious, the real name being unknown, He says that if an alias
or assumed name or nickname is used, it “may be used in the
warrant to the same practical effect as if it was his real name.”
Fricke, Cal Crim. Proc, (5th Ed.), p. 23. Apparently no description
is needed with an alias because it alone is adequate identification.
However, even if the warrant is invalid for failure to properly
designate the defendant, the police may have additional probable
cause and the arrest may be upheld. See Peoplev. Montoya, 255 Cal,
App. 2d 137, 144 (1967).

§ 3.07: Effect of Inadequacies

“The facts that the officer had a duty to execute the warrant
which appeared regular on its face, and that he is protected from
civil liability in the event of a defect in the proceedings leading
to its issuance do not render the arrest legal if the warrant was
in fact improperly issued.” People v. Weitzer, 269 Cal. App. 2d
274,296 (1969). - S

The court said if the complaint did not show reasonable cause it

~ would taint all subsequent proceedings and require the exclusion

of evidence so obtained. , , , \
If the warrant fails because the complaint is conclusory {see §
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3,04), an arrest made pursuant to it will not be valid. Aguilar v.

Teoxas, 378 U.S. 108 (1964); Giordenellov. United States, 357 kU;.S.’.480
(1958).

This rule should be read in connection with the rule that, not-

ithstariding an invalid arrest warrant, if the officers have probable
:::flse apart%rom‘ the warrant, the arrest will still be lawful. People
v. Chimel, 68 Cal. 2d 436, 44043 (1968), overruled on other grounds
in Chimel v. California, 395 U'S. 752 (1969); People v. Groves, 71
Cal. 2d 1196 (1969); People v. Rice, 10 Cal. App. 3d 730, 737 (1970).
See too Peoplev. Montoysa, 255 Cal. App. 2d 137, 144 (1967) (failure
to designate defendant adequately). This rule may not be helpful
in misdemeanor cases due to the “presence” requirement. See Peo-
plev. Cressey, 2 Cal. 3d 836, 842 (1970). - |

Note that if a misdemeanor warrant is erroneously served at
night in violation of the Penal Code, evidence subsequently seized
may be admissible. See Peoplev. Koelzer, 222 Cal. App. 2d 20, 28-29
(1963); ¢f. People v. Cressey, supra at 846-47.

§ 3.08: Warrant Need Not Be in Officer’s Possession

The arrest by the peace officer is nonetheless lawful where the
officer does not have the warrant in his possession at the time of the:
arrest. However, if the arrestee so requests, the arrest warrant must
be shown to him as soon as practicable. Pen. Code § 842.

If the defendant demands it at trial, the prosecution must pro-:

ducé the original warrant or lay a proper foundation for the use of

secondary evidence. Peoplev. Wohlleben, 261 Cal. App. 2d 461, 466.

(1968) . (Prosecution at trial sought to prove existence and contents
of traffic warrants through testimony of arresting officer who tiad

seen telegraphic abstracts of the warrants at booking; held, the:
legality of the arrest was not established in the absence of present-.

ing the best evidence—the warrant or abstracts thereof); cf People

v. Naughton, 270 Cal. App. 2d 1, 10, 11 (1969). (This question could -

not be raised because of the lack of an objection as to competency
of proof of the warrant in the trial court); and Pegp{e v. Graves, 263
Cal. App. 2d 719, 730-31 (1968), on grounds similar  to those in
Naughton, supra. A telegraphic abstract of a warrant is sufficient.
Hewitt . Superior Court, 5 Cal. App. 3d 923, 929-30 (1970).

§ 309: Execution of Warrant .
Penal Code section 836 provides that “a peace officer may make

% an arrest in obedience to a warrant,”

A warrant of arrest may be directed generally to any peace offi-
59
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cer, or to any public officer or employee authorized to serve proc-
ess, where the warrant is for a violation of a statute that the person
has a duty to enforce. Pen Code § 816.

:The execution of an arrest warrant requires compliance with the
provisions of Penal Code section 844, where officers are required to
enter a house. This material, together with that relating to execu-
tion of search warrants (§ 2.32), has been consolidated infra, § 9.03.

With respect to Vehicle Code violations, the officer may be au-

izes the use of a citation. Pen. Code § 818.
An arrest warrant does not expire at any specific time, but is good

until executed. The magistrate can recall the warrant, however.

Fricke, Cal. Crim. Proc. (5th Ed) p. 25 - . «

In the absence of a direction properly endorsed upon a warrant,
no arrest can be made under it at night. A warrant that contains
alternative directions for day or night service will not suffice to
: - authorize nighttime service where there is nothing on the face of |
L the warrant to show that the magistrate designated either alterna- |
Pob tive. Paddlefordv. Biscay, 29 Cal. App. 3d 139, 142-43 (1971)

. § 3.10: Arrestee To Be Brouglzt‘Before'Magistrate‘
i L . The arrestee must be taken before a magistrate without unneces-
SO sary delay. Pen. Code § 825.
a - For the procedure on an arrest warrant served outside of the
: county, see Penal Code sections 821,°8:22, 827, 828, 829. It may be
served anywhere in the state. = ¢ o
Bail is fixed at the time the warrant is issued. Pen. Code § 815a.
After an arrest on a warrant, the officer, at the time of bringing
his prisoner before a magistrate, endorses his return upon the war-

rant. See Fricke, Cal. Crim. Proc. (5th Ed.) pp. 26-27; see too Pen.
Code § 828. . o E '
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Pl thorized to issue a citation instead of serving the warrant, if there_ e
I has been no previous provision to appear and the warrant author- | ;
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~ CHAPTER FOUR
ARREST WITHOUT A WARRANT

§ 4.0i: What Constitutes an “Arrest”

By statute, “[A]n arrest is taking a person into custody, in a case
and in the manner authorized by law. An arrest may be made by
a peace officer or by a private person.” Pen. Code § 834.

“An arrest is made by an actual restraint of the person, or by
submission to the custody of an officer. . . .” Pen. Code § 835..

An arrest may be deemed to occur automatically at the point
when a suspect’s freedom of movement is substantially interrupted,
restricted, or curtailed. Henryv. United States, 361 U.S. 98’ 51959)'
Under Mirandav. Arizona, 384 U.S. 436 (1966), a person is “arrest:
ed” not only where he is placed in custody (see Pen. Code § 834,
supra) or booked, but also if he is “deprived of his freedom of action
in any significant way.” , . |

 Furthermore, an arrest is a “seizure” and an arrest w1tl}out a
warrant or probable cause is “unreasonable” within the purview of
the Fourth Amendment. Terryv. Ohio, 392 U.S. 1, 16 (1968); Wgng
Sun v. United States, 371 U.S. 471, 479 (1963); Henry v. United
States, supra at 102. See also Peop!.:y. Cu'rb's, 70 Cal. 2d 347,353 n.3
(1969) (*. .. there is nothing de minimis about any arrest,
whether the detention is terminated by release after a few days or-

afew hours.”); and People v. Superior Court (Casebeer), 71 Cal. 2d

265, 273-74 (1969):
“Mrs. Marsdin was arrested and placed in the patrol car; Case-,
beer, the driver, was ordered to the patrol car where he was
frisked and then ordered back to the Pontiac and to!d to stay,
there; the three members of the group thus remained in the car
for a half-hour without being given any explanation. To say
that each of the three, including Leonard, was not ‘deprived of
his freedom of action in any significant way’ [citing eranc.la} v.
Arizona, supra . . .], would be to shut one’s eyes to realities.

See also People v. Harris, 256 Cal. App. 2d 455, 459-60 (1967):
“An arrest is more than a transienf momentary incident. It
continues through a transfer of custody of the accused from a

. citizen to a peace officer. Ballard v. Superior Court, 64 Cal.-2d:

6]
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159, 169 [49 Cal. Rptr. 302, 410 P.2d 838], states ‘an arrest includes | 3
custody.” Black’s Law Dictionary (4th ed.) page 140, defines

arrest as ‘The apprehending or detaining of the person in order
" to be forthcoming to answer an alleged or suspected crime.’
(Italics added.) (See also 5 Am. Jur. 2d; Arrest, § 3, p. 698.)”

Circumnstances, e.g., hour and l‘oca't'ion, may justify stop and inves-
tigation of vehicle, Bramlette v. Superior Court, 273 Cal. App. 2d
799 (1969). For definition of peace officers, see Pen. Code §§ 830~
8306,

Bramletteand Harriswere questioned in another respect in Moz-

- zetti v. Superior Court, 4 Cal. 3d 699 (1971).

The pblice also have a right to “stop and frisk” on less information
than is needed to arrest, as explained in Terryv. Ohio, supra, and
discussed in § 11.01, ef seq., infra.

§ 4.02: Duty To Submit to Arrest

‘Penal Code section 834a declares it to be the duty of a person to
refrain fromi using force or weapons to resist arrest where such
“person has knowledge, or by the exercise of reasonable care,

should have knowledge, that he is being arrested by a peace offi--

cer.” - .

- Recently, in Peoplev. Curtis, 70 Cal. 2d 347 (1969), the California
Supreme Court enunciated a qualification, namely, that “constru-
ing sections 834a [supra)l and 243 [battery upon a peace officer], it
is now the law of California that a person may not use force to resist
any arrest, lawful or unlawful, except that he may use reasonable
force to defend life and limb against excessive force . . . .” (bid,
at 357.) See too People v. Jones, 8 Cal. App. 3d 710, 716 (1970)
(detention rather than arrest). i

§ 4.03: Manner of Arrest

By Penal Code section 840, a felony arrest may be made at any
hour of the day or night. The same rule is applicable as to mis-

demeanors committed in the officer’s presence or under the specif- |
ic direction of a warrant; in all other cases, the arrest for a . |

misdemeanor must be‘'made in the daytime. See People v. Graves,
263 Cal, App. 29 719, 730-31 (1968) (criticized in another respect

“in Peoplev. Superior Court (Simon), 7 Cal. 3d 186, 203-04), where,

although defendant’s claim that misdemeanor traffic warrants did
not authorize a night arrest was deemed waived by the lack of an
objection at the preliminary examination and at trial, the court
stated: - - o R Sy
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- *“The person making the arrest must inform the person to be

arrested of the intention to arrest him, of the cause of the arrest,

and the authority to make it, except when the person making

the arrest has reasonable cause to believe that the person to be

arrested is actually engaged in the commission of or an atterpt
to commit an offense, or the person to be arrested is pursued
immediately after its commission, or after an escape. - -

“The person making the arrest must, on request of the person
he Is arresting, inform the latter of the offense for which he is
being arrested.” “Pen. Code § 841. (Emphasis added.)

In People v. Villareal, 262 Cal. App. 2d 438, 44546 (1968), the
failure to perform the duty imposed by the foregoing section was
excused where the person appreherided attempted to escape when
approached by the officer. See also Peoplev. Graves, 263 Cal. App.
9d 719, 730 (1968) (waived).

Noncompliance with section 841 does not require the exclusion
of evidence seized in a search incidental to an otherwise lawful
arrest, whether the arrest is made with or without a warrant. See
Peoplev. Vasquez, 256 Cal. App. 2d 342, 34546 n.2 (1967); People
v. Maddox, 46 Cal. 2d 301, 307 (1956). ' ,

§ 4.04: Arrest by Peace Officer Without a Warrant of Ar-

rest
Penal Code section 836 provides:

“A peace officer may make an arrest in obedience to a war-’

rant, or may, pursuant to the authority granted him by the

provisions of Chapter 4.5 (commencing with section 830) of-

Title 3 of Part 2, without a warrant, arrest a person:

“1, Whenever he has reasonable cause to believe that the
person to be arrested has committed a pukiic offense in his
presence.

“2. When a person arrested has cdmmitted a felony, although -

not in his presence.

“3. Whenever he has reasonable cause to believe that the.

[P

person to be arrested has committed a felony, whether or nota

felony has in fact been committed.” (Emphasis added.) -

Section 40300.5 of the Vehicle Code authorizes a peace officer to '

arrest without a warrant a person involved in a traffic accident

when the officer has reasonable cause to believe that such person
¢ had been driving while under the influence of intoxicating liquor
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or under the combined influence of intoxicating liquor and an:

drug. See Peoplev. Askley, 17 Cal. App. 3d 1122, 1126 (1971) (ap-

plies to § 23102 of the Vehicle Code and § 367d of the Penal Code).

Otherwise, by statute, if the offense be a misdemeanor, the offi- |-
cer must entertain the belief that it was committed “in his pres- |
ence.” See Freeman v. Department of Motor Vehicles, 70 Cal. 2d

235, 237 (1969); People v. Edgar, 60 Cal. 2d 171, 174 (1963).
“Presencé” is liberally.construed to include what is apparent to
the officer’s senses, including his sight and hearing. People v. Bur-
gess, 170 Cal. App. 2d 36, 41 (1959).
perceptive ability by using a telephone, People v. Cahill, 163 Cal.
App. 2d 15, 18-19 (1958), a telescope, Roynon'v. Battin, 55 Cal. App.
2d 861, 866 (1942), or an electronic device, Peoplev. Lewis, 214 Cal,
App. 2d 799, 802 (1963). See too Peoplev. Bradley, 152 Cal. App. 2d
527, 532 (1957); Peoplev. Goldberg, 2 Cal. App. 3d 30, 33 (1969). CF
Fate v. Municipal Court, 11 Cal. App. 3d 721, 725 (1970) (not in
presence;. The arrest must be made timely. Hill v. Levy, 117 Cal.
App. 2d 667, 670 (1953). But a policeman who did not see the

offense can assist a citizen who saw it in making the arrest. People | |

v. Sjosten, 262 Cal. App. 2d 539, 544 (1968).

~ As will be seen especially in the case of a minor traffic stop
(§ 12.03, infra), a search incidental to a misdemeanor arrest is far
more restricted in scope than that permitted incident to a felony
arrest. See, e.g,, People v. Superior Court (Simon), 7 Cal. 3d 186
(1972); People v. Vasquez, 256 Cal, App. 2d 342, 346 (1967); and
Pate v. Municipal Court, 11 Cal. App. 3d 721, 725-26 (1970).

~ The factual requirements for a warrantless felony arrest, i.e., on
“‘reasonable cause,” and the “reasonableness” of an incidental
search thereto, are discussed below. '

§ 4.05:  On “Reasonable or Probable Cause”~—the General
’ Rule and Preliminary Considerations

‘ ’4 The California Supreme Court in Peoplev. Ingle, 53 Cal. 2d 407,

412-13 (1960), summarized the appropriate standard for the find.
ing of “reasonable cause” as used in subdivisions 1 and 3 of Penal

- Code section 836, set out supra, § 4.04:

“Reasonable or probable cause for an arrest has been the
subject of much judicial scrutiny and decision. There is no exact
formula for the determination of reasonableness, Each case
must be decided on its own facts and circumstances [citations]—
and on the total atmosphere of the case. [Citations.] Reasonable

64

0T Wy

B N T

The officer can enlarge his | |

cause has been generally defined to be such a state 'of facts as
would lead a man of ordinary care and prudence to believe and

conscientiously entertain an honest and strong suspicion that

the person is guilty of a crime. [Citatigns.] Probable cause has
also been defined as having more ev1denc§ for than. against;
supported by evidence which inclines the mind to believe, but
leaves some room for doubt. [Citations.] It is not lqmtqd to evi-
dence that would be admissible at the trial on the issue of guilt,
[Citation.] The test is not whether the evidence upon which the
officer acts in making the arrest is sufficient to cor’l’\/1ct but only
whether the person should stand trial. [Citation.]

According to the federal Supreme Court, probable cause de-
pends upon the measurement of possibilities (Draper v. Umteq'
States, 358 U.S. 307, 313 (1959) ) based upon the unique facts of each
particular case (Wong Sun v. United States, 371 U8, 471, 479
<11653r)1())ted in Hillv. California, 401 U.S. 797, 804-05 (1971), howev-
er, probable cause must be judged in accordance with the factual
and practical considerations of everyday life on which reasonable
and prudent men, not legal technicians, act.

The requirements for an arrest without a warrant are at least as

stringent as those for 2 warrant. Whiteley v. Warden of Wyoming
Penitentiary, 401 U.S. 560, 566 (1971). B

§ 4.06: Arrest by Private Citizen

By Penal Code section 83"/;,f subdivision 1, g priv?;:e petrs?lq m}z:iy
arrest another for a public offense committed or attempted in his
presence. Thus, in P%op]e v. Sjosten, 262 Cal. App. 2d 539 (1968),
a private citizen observed the defendant prowling in the nighttime
and called the police, who thereupon arrested defendant. The ar-
rest made by the officer was held proper by reference to Penal
Code section 839, which impliedly authorized ahe delegation of the

hysical act of taking the offender into custody. - |
P Syimilarly, in Peop[ge v. Harris, 256 Cal. App. 2d 455 (1967) (See
§ 4.01), the defendant was detained by a private citizen \yho .ob-
served the defendant commit a misdemeanor “hit-run wolat}on.
After defendant was delivered to the police officer, the officer
arrested defendant for the offense, In this situation, thq court held
that the “arrest is more than a transient momentary mcxd,ent.. !t
continues through a transfer of custody of the accused from a citi-
zen to a peace officer.” Ibid. at 460. See also Freeman v. Dept. of
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Motor Vehicles, 70 Car. 2d 235, 239 (1969).

In Sjosten, supra at 543-44, the court noted that the term “in his | |

presence” as applied to citizen arrests (Pen, Code § 837) finds anal-
ogy to the same terms as applied to arrests by police officers (Pen.
Code § 836), i.e, whether the offense is apparent to the officer’s
senses. ‘

See People v. Garcia, 274 Cal. App. 2d 100 (1969) (citizen arrest;
pat search by officer was reasonable). ' -

An officer who takes a person into custody after a citizen’s arrest

has no duty to make a correct decision about whether the citizen
had probable cause, Kinneyv. County of Contra Costa, 8 Cal, App.
3d 761, 768 (1970). | |
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CHAPTER FIVE

RULES FOR EVALUATING PROBABLE CAUSE

§ 5.01: T ested by Facts Know to the Officers

The question of probable cause to justify an arrest without a
warrant must be tested by the facts which the record shows were

% known to the officers at the time the arrest was made. People v.

Talley, 65 Cal. 2d 830, 835 (1967); People v. Gallegos, 62 Cal. 2d 176,
178 (1964); Peoplev. Van Sanden, 267 Cal. App. 2d 652 (1968). Facts
which would present probable cause but which are unknown to the
officer at the time of the arrest will not justify the arrest. Thus, in
Dyke v. Taylor Implement Co., 381 US. 216 (1968), there were
sufficient facts existing for the arrest of the defendants, but the
information transmitted to the arresting officers was not sufficient
to support probable cause for the arrest. But compare People v.
Castro, 249 Cal. App. 2d 168, 176 (1967), where the possible subjec-
tive intent .of the officers was disregarded in view of the facts
known to them: 7
“[1]t is arguable that this entry was illegal because the officers’
subjective intent was to search pursuant to an invalid warrant,
rather than to arrest a man who was subject to a lawful nonwar-
rant arrest. For all we know, they might not have made an arrest
if the search had produced no evidence. But we do not think any
such supposed subjective intent renders uniawful an entry and
seizure which the law authorized upon the basis of facts then
within the knowledge of the officers”’ (Emphasis added.) See
Peoplev. Sirak, 2 Cal. App. 3d 608, 611 (1969); Peoplev. Superior
Court (Johnson), 15 Cal. App. 3d 146, 152 (1971); People v.
Richardson, 6 Cal. App. 3d 70, 76 (1970).

Since the court and not the officer must make the determination
whether the officer’s belief is based on reasonable cause, the officer
must testify to the facts or information known to him on which his
belief is based.

It is then the magistrate’s function within the meaning of People
v. Ingle, 53 Cal. 2d 407 (1960), § 4.05, to determine whether a rea-
sonable man would have entertained the same strong suspicion of
guilt as the officer. In this connection, it should be noted that the
timing of an arrestmay be crucial to the arrest’s validity. For exam-
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ple, in Rios v. United States, 364 U.S. 253 (1960), the government' 2
conceded that there was no probable cause for an arrest when .
officers approached the defendant seated.in a cab, The case was |-

remanded by the Supreme Court to determine whether the officers

approached the cab during routine investigation, or whether they |

were approaching defendant for purposes of an arrest. In the
former case, if they were only going to detain defendant for ques-
tioning and the contraband was in open view, the arrest and search

would be lawful; in the latter, by the absence of probable cause for |
an arrest (conceded by the government) the arrest would be un- !

lawful and the search as an incident thereto unreasonable.
An arrest or search cannot be justified by the evidence it pro-
duces. Tomp@'ns v. Superior Court, 59 Cal. 24 65, 68 (1963).

§ 5.02: /‘A»;EQuesticm Independent of Guilt or Innocence

“=="". The ruld stated in People v. Ingle, 53 Cal. 2d 407 (1960), § 4.05,

should be repeated: Reasonable cause to justify an arrest may con- -
sist of information obtained from others and is not limited to evi-
dence that ordinarily would be admissible on the issiie of guilt,
People v. Duarte, 254 Cal. App. 2d 25, 30 (1967); People v. Jones,
255 Cal. App. 24 163, 167 (1967). An officer who is mistaken in the
facts he has acquired may still have probable cause. For example,
good faith: re{liance on an unconstitutional statute may justify an
arrest. People v. Gibbs, 16 Cal. App. 3d 758, 762-63 (1971). See too
Peoplev. Prather, 268 Cal. App. 2d 748, 752 (1969) (wrong person);

People v, Smith, 153 Cal. App. 2d 190, 192 (1957) (wrong offense); [t
People v. Jackson, 14 Cal. App. 3d 57, 68 (1970) (claimed invalid -7

court process). See Hill v. California, 401 U.S. 797, 804 (1971). Cf
Agarv. Superior Court, 21 Cal. App. 3d 24, 31 (1971) (invalid arrest

due to officer’s giving wrong, unrelated offense. Officer has to be- L1
lieve ‘crime was committed but officer’s opinion about his belief | i

. does not concern courts). Agar was lauded in People v. Superior
Court (Simon), 7 Cal. 3d 186, 198 (1972), and followed in Peoplev.
Miller, 7 Cal. 3d 219, 226 (1972). '

_ A result of the Miller-Agar cases appears to be, that where the

People are urging a “second crime” as the basis for arrest, they have

to be careful in examining the officer to inquire as to whether he

believed that crime was committed. However, the Miller-Agarrule

~ appears to have been eroded in Peoplev. [Loleman, 28 Cal. App. 3d
36,43 (1972), where the officer was not asked for his probable cause.
Note that “good faith on the part of the arresting officers is not
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? i ) said, “If subjective
enough.” The United States Supreme Court ha§ said, “If su
goodgfaith alone were the test, the protections of thfa Fourt'h
Amendment would evaporate, and the people would be ‘secure in
their persons, houses, papers, and effects,’ only in the discretion of

the police.” Beck v. Ohio, 379 U.S. 89, 97 (1964). A recent article -

contrasts Beck with Hill and suggests that courts may use Hill to
modify the principle stated in Beck. Note, Introductlgn ‘qf the
“Good Faith” of the Arresting Officer into the Determination of
Validity of a Search Incident to a Lawful Arrest, 26 JAG J. 125, 131

(C PRI
§ 3.03: Reasonable Cause Is a Question of Law

The question as to whether there is reasonable cause for an arrest
and search, being one involving the admissibility of evidence, isa
question of law to be determined by the court outside the preserice
of the jury. People v. Holmes, 231 Cal. App. 2d 795, 797 (1965);
Peoplev. Von Latta, 258 Cal. App. 2d 329, 335 (1968). See too People
v. Accardy, 184 Cal. App. 2d 1,45 (1960); Evid. Code § 318.

§ ‘s04: To Be Distinguished from the Right to Investigate
or “Stop and Frisk”

“The courts and legislatures of this and other states, recogniz- i

ing that circumstances short of probable cause may often neces-
sitate immediate investigation, have recently conﬂr{ned the
broad power of police officers to stop and frisk’ suspicious per-
sons on the street. (See Terry v. Ohio (1968) supra, 392 UsS. L
People v. Mickelson (1963), supra, 59 Cal. 2d 448.) It was not
casually that the United States Supreme Court etnd this court
have distinguished between the ‘reasonable cause sufficient for
a stop and frisk and the probable cause required for an arrest
(Terry v. Ohio, supra, 392 U.S, at pp. 26-27 [20 L.Ed.2d at pp.
908=900]; People v. Mickelson, supra, 59 Cal. od at p. 452). The
stop and frisk rule ‘wards off pressure to equate reasonable cause
to investigate with reasonable cause to arrest, thus protecting
the innocent from the risk of arrest when no more 'tban reasona-
ble investigation is justified.” . . .” People v. Curtis, 70 Cal. 2d
347, 358-59 (1969). |
This distinction is pointed up in greater detail, inﬁ:g, § 11’.’01 et
seq., discussing, as well, the proper scope of.such a “frisk. The
“right to investigate,” and facts discovered during tht.a course of the
investigation sufficient to warrant an arrest are discussed infra,
§7.16. See too People v. Watson, 12 Cal. App. 3d 130, 134 (1970).
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- real, 264 Cal. App. 2d 263 (1968); Vaillancourtv. Superior Court 273 |
~Cal. App. 2d 791 (1969); Peopley. Nichols, 1 Cal. App. 3d 173 (1969); | ¢
and People v. Van Eyk, 56 Cal. 2d 471, 477 (1961) (“What [the |

§ 5.05:
Acquired : :

Evidence, tangible or verbal, obtained as the result of/ gn

invasion (search or arrest) by the police is inadmissiblt at trial, §§

18.01~18.02, 18.04. By a similar rationale, the facts and cir'?cumstances i

antecedent to an arrest must not have

een reached 1/7/y the exploi-
tation of unlawful police conduct. /

Thus, in People v. Reeves, 61 Cal. 2d 268 (1964) ,,fthe State Su- 1

V

preme Court found that the officers had no right-to rely on facts | |
(for probable cause) gained by ruse or subterfuge in the opening

of defendant’s apartment door. Nor, said the court, were the offj-
cers entitled to rely on thestatement of a third person whom they
had wrongfully arrested. Similarly, in Bielicki'v. Superior Court, 57
Cal. 2d 602 (1962), officers utilized a peephole in the roof of an

amusement park restroom for the clandestine observation of its.

occupants in the hope of an eventual arrest. The court found such
conduct constitutionally reprehensible: “Such a practice amounts
to a general exploratory search conducted solely to find evidence
of guilt . . . [Citations.].” Ibid. at 606. '

For other illustrations of the principle, see People v. Hale, 262
Cal. App. 2d 780, 787 (1568), where the absence of a proper Miranda
warning caused the seizure of certain marijuana, revealed by the
defendant, to be inadmissible at trial; People v. Kanos, 70 Cal. 2d
381, 386 (1969), where there was said to be no connection between
a purported unlawful seizure of a telephone number and defend-

ant’s subsequent arrest; and People v. Teale, 70 Cal. 2d 497, 506 |

(1969), where the same rationale was applied to the arrest of de- § |

fendant on the basis of facts which would have been discovered in -
- the due course of investigation, independent of any incriminating

statements unlawfully elicited from a codefendant.
§ 5.06: Role of the Officer’s Sensory Perceptions
An officer may effect an arrest where a felony has been commit-

ted in his “presence.” Pen. Code § 836. In People v. Bock Leung
Chew, 142 Cal. App. 2d 400, 402 (1956), the court held that the term

“presence” included use of the officer’s sense of smell, sight, or
hearing. See also Peoplev. Burgess, 170 Cal. App. 2d 36, 41 (1959);
People v. Clifton, 169 Cal. App. 2d 617, 619 (1959); People v. Mon-
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i verheard and saw while watching the apartment of,Her-
gf;f;céa;; (c))bviously constituted probable cause for defendant’s ar--
rest”); Bethune v. Superior Court, 11 Cal. App. 3d 249 (1970)
(defendant arrested after her actions gave sur.velhng officers rea-
son to believe that she was aiding and abetting a drug dealer);
People v. Peterson, 9 Cal. App. 3d 627 (1970) (officers smelled
marijuana); Peoplev. Superior Court (Thomas};) 9 Cal. App. 3d 203
(1970) (officers observed stolen television set) ;.{’eople v. Anderson,
9 Cal. App. 3d 80 (1970) (officers smelled marijuana and observed
green material and zigzag papers); People v. Etzpatnck, 3 Cal
App. 3d 824 (1970); People v. Sproul, 3 Qal. App. 3d 154 (1969).

It should be noted toc that what the officer does see has to estab-
lish probable cause. Pate v. Municipal Court, 11 Cal. App. 3.d.721
(1970) (officer’s observation of flickering hghts was not sufﬁgent
probable cause to arrest for showing lewd films). However, if the
officer smells narcotics he may have probable cause to arrest. Mann
v. Superior Court, 3 Cal. 3d 1, 7 (1970). o

In People v. Marshall, 69 Cal. 2d 51 (1968), 1pyol\{1ng a warrant-
less search of an unoccupied residence, a quahﬁcat}on was addefi.
Officers may not rely on their sense of smell to Sez.ze.ewdc's-nce in
the absence of a valid arrest or search warrant. This is basically a
limitation on the “open view” doctrine, discussed infra, § 5.07. N ota-
ble is the fact that the conrt did not dispute the many cases Wh}ch
hold that an officer may rely on all of his senses in determining
whether there is probable cause to believe that a crime has been
committed or that contraband is present. /bid. at 57 n.2.

§ 5.07. Role of the Officer’s Training and Experience

What appears to be innocent conduct by the average ticititz.en

in eri i t an investigation
may, in the eyes of an experienced officer, warran

or even an arrest. Thus, in People v. Berutko, 71 Cal. 2d 84, 90-91

(1969), the Supreme Court noted that what the officer.saw_ (a fmge.r

stall tied off at one end containing some lun}py mater}al) in co‘r‘nbl-

nation with other facts which his investigation had disclosed, “was

- sufficient—in view of the officer’s training and experience.in the

field of narcotics—to. constitute reasonable aqd probable czuse for
arrest.” (Emphasis added,) People v. Medina, 7 Cal. 3d 30, 37
(1979).

C‘oz)npare, People v. Clay, 227 Cal. App. 2d 87, 95 (‘1‘964), where
the court said of the police officer’s testimony on the “usual proce-
dure of till tappers’: .
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“This gave meaning to the evidence and permitted the jury 4

to appreciate: that defendant’s activities while in themselves

seemingly harmless, when considered with those of Davis [a |

codefendant], might well have been part of a cleverly planned
and precisely executed scheme known as ‘till tapping.” Thus the
inspector’s testimony clearly assisted the jury in determining
whether or not defendant’s conduct was felonious under all the
circumstances.”

See also Peoplev. Crooks, 250 Cal. App. 2d 788 (1967) (police officer
testified that he was familiar with modus operandi used by prosti-
tutes known as “the creeper”); People v. Cole, 47 Cal. 2d 99, 103
(1956); People v. Soto, 262 Cal. App. 2d 180, 186-87 (1968). The
officer’s training and experience is therefore relevant not only to

the initial decision to arrest, but to the issue of guilt itself. However, }..i

in People v. Cruz, 264 Cal. App. 2d 437 (1968), the fact that the
officer was not experienced in narcotics was a factor in striking
down his search of a vehicle after a minor traffic stop accompanied
by turtive conduct. The search was found to be in response to the
officer’s general curiosity based on seeing defendant reach for

something on the floor of the car. See People v. Hana, 7 Cal. App.

3d 664 (1970) (officer’s observation of match boxes and topless
match books did not constitute probable cause for arrest); People
v. Clayton, 13 Cal. App. 3d 335, 338 (1970) (officer’s expertise said
to permit him to recognize and therefore to open bindle).

In Peoplev. Martinez, 6 Cal. App. 3d 373, 376 (1970), it was noted
that experienced police officers naturally develop an ability to per-
ceive the unusual and suspicious which is of enormous value in the
difficult task of protecting the security and safety of the public.

On the other hand, our State Supreme Court has said that while
specialized knowledge may render suspicious what would appear
innocent to a layman, there are limits to this rule and essentially
innocent conduct will not be made culpable. Cunha v. Superior

Court, 2 Cal. 3d 352, 358 (1970). CF People v. Maltz, 14 Cal. App. |

3d 381, 391 (1971). ) ‘ ;
In People v. Johnson, 21 Cal. App. 3d 235, 24344 (1971), the

officer’s opinion was an aid in establishing the probable cause need- |

ed for a search warrant.

Officer’s experience in drug intoxication was a reasonable basis

- for concluding the defendant was intexicated. People v. Blatt, 23
Cal. App. 3d 148, 152 (1972). 7 |
, B {
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‘CHAPTER SIX

SOURCES OF PROBABLE CAUSE

§ 6.01: Reliable Information

Discussed hereunder are several sources of information of which
officers may take cognizance in effecting an arrest w1thou:t a X/e}l)r
rant, Subject to the requirements developgd and enunciate fy
judicial decision, these sources may be sufficient by themselves, for
the arrest, without reference to other facts.

§ 6.02: The Reliable Confidential Informant—Require-
- ments : :

It is now well established that information obtained from a relia-
ble confidential informant may constitute reasonable cause to make
an arrest and search without a warrant. People v. De Santiago, 1L
Cal. 2d 18, 22 (1969); People v. Prewitt, 52 Cal. 2d 3_30, 337 (1959);
Peoplev. Love, 8 Cal. App. 3d 23, 97 (1970); People v. Velasquez,
3 Cal. App. 3d 776, 783 (1970). For the arrest to be based solely on
information furnished by a reliable informant, (1) the information
must be factual in nature, rather than conclusionary (et § 210
supra), and (2) the officers must be able to relatg; a sufﬁqent l?ams
for the informant’s credibility or reliability of the information given
them (cf § 2.11 supra). People v. Bryant, 5 Cal.,App. 3d 563, 56§

(1970); Guerrerov. Superior Court, 2 Cal. App. 3d 136, 14.0 _(19§9),
Peoplev. Castaneda, 1 Cal. App. 3d 477, 481 (1969). Cases involving -
the reliability of a nonconfidential informant: feop]e v. Aguirre, 10
Cal. App. 3d 884, 889-91 (1970); Peoplev. Bevins, 6 Cal. App. 3d 421,

- 495 (1970).

These requirements are manifest by the Supreme Court’s pro-
nouncemer(lits in McCray v. Illinois, 386 U.S, 300, 304-305 (1967).
There, the court pointed out that the oﬁficers had ipr’opsarly: N

(1) Related prior occasions when tb.e informer had given infor-
mation resulting in convictions, including the names of the persons
convicted; and o . ;.

(2) Described “with specificity” what the informer actu'a»]]y sa}z)d
and why the officer believed the information was credible, the
underlying circumstances from which the officer pqnc]uded that
the informant was “credible” or his information reliable.-

73
\

i

284 004580




R T WM, T AT T T T e MY N TR L L T T T e T T

Spe also People v. Marguez, 259 Cal. App. 2d 503, 599 (1968), { 1

claimed to have knowledge of the crime under investigation. “This

report was by itself sufficient to justify the arrest if it came from a
source of tested reliability. [Citation.] The only additional data |
needed was that the informant had proven himself reliable in the |}
past. This was the link supplied from within the department, by | !
Sergeant Appier’s statement [of the informer’s proven reliability] |
to Camacho [the arresting officer].” But compare Wong Sun v. |}

United States, 371 US. 471 (1963), where the court said that the

informant was not “reliable,” as he had never given information to |

the agents before and inadequately described the person subse-
quently arrested; and People v. Johnson, 68 Cal. 2d 629, 634 (1968),
where the only evidence of reliability was the officer’s opinion that

‘the informer was reliable, without any showing of the underlying

circumstances or any other factual proof in court as to reliability
and credibility., ‘ B

In People v. Spencer, 22 Cal. App. 3d 786, 794 (1972), it was said
that the informer was reliable as he had given information on two-
prior occasions which had proved to be accurate and reliable.

§ 6.03: The Anonymous (Untested) Corroborated In-
formant—Requirements

Although information provided by an anonymous informer is
relevant on the issue of reasonable cause, in the absence of some
pressing emergency, an arrest may not be based solely on such
information, and evidence must be presented to the court that
would justify the conclusion that reliance on the information was
reasonable. In some cases the identity of or past experience with,
the informer may provide such evidence, and in others it may be
supplied by similar information from other sources or by personal
z)bservatzbns of the police. Peoplev. Abbott, 3 Cal. App. 3d 966, 970
1970). , .

- EXAMPLES—SUFFICIENT CORROBORATION

In Peoplev. Berutko, 71 Cal. 2d 84, 90 (1969), the State Supreme
Court held that it was unnecessary to determine whether the
anonymous information was legally sufficient in Jfselfto constitute
probable cause for the arrest since it at least warranted further

“investigation (surveillance) which, in turn, revealed further factsto |
support the arrest. See also Peoplev. Carmical, 258 Cal. App. 24103, |
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‘ e el 8 V 70 Cal, 2d 410, 428 (1969),
. R 106 (1968). Similarly, in People v. Terry, . ;
wheére the officer who assumed responsibility for the arrest testified || 1&2 Sinfar)xliliar (untested) youths informed officers that defendant

that he had obtained information directly from an informant who

s i :on of marijuana and the officers made the’ cor-
W%Soigtiﬁgsf)fsségvaﬁoﬁ of ; marijuana cigaret,te m defendant’s au-
tgmobile' held, probable cause for defendant’s arrest was ﬁn'esﬁenti

o People v, Sandoval, 65 Cal. 2d 303, 308-10 (1966), the court
noted no less than six circumstances corroborating the statgrlxllgn t
an arrestee-informer that defeng;l;lt(,) 1‘0(’;{ cerlt):.aF awg:S,» vvg:;gntg, gila
description, driving a 1956 or 1957 smobile, as waiting ! &

i tion to deliver a quantity of heroin. First, the
iclfgilégggg a telephone call from .defen'dant who unwﬁnrlx'giy tgrlld
the officers he had the “stuff” in his pgcket and urged the is el’::l eg_
officer to “hurry up.” Second, the officers knew that the arreste f
informer was aware of defendant’s whereabouts and a pr?arraxagect
meeting by virtue of the tlelephontehcall and ;:gxse %ﬁefhse cgf?iclérs

‘me of the arrest, leaving the premises. 1bird, the
%E(tihgon;gason to assume the informer was f.sllsl.fym(g1 %hehglfgrgz)a;:
tion. Fourth, defendant’s presence at tht? appointe : oca Z cor
roborated the informer’s statement. Fifth, defendant gav

inherently implausible explanation for his presence. Sixth, the need

irtu nt-caller’s state-
£t action was present by virtue of dg‘fendapt ca -
f?lglizvtlgt“?lflrry up,” alljthough conceﬁledly_noﬁfprgssmg gg:tr%e;ln%e
nt which, alone, would have justiied an 2 |
rlvr?zog;s’:)%r’ated information. See also Peqp]e v. Lara, 67 Cal.}zzi féﬁaﬁ'i,
375 (1967), criticized in another respect in People v. Mutel, .
, 392 (1971). o
3d§§3r’obora(tion éf an informer not proved reliable may ggb (eltrllld
often is) supplied by furtive or suspicious conduct <')bs.erw}.e1 y f
police. Thus, the quick movement of footsteps within the ]‘glpart-
ment and the sound of a shade going up or down may corro2 énzg ;
the possession of narcotics (Peoplev. Guidry, 262 Cal. AP{% 1968)’
498 (1968) [dictum]; People vﬁemg)so, (.32317 gglég%p%.s %d(]i 0 7()») 8),
‘ imes (People v. Talley, : , 836
ge;g}:;c;;‘;z 4 El‘al. gd 747,753 (1971). The corroboration may ]also
take the form of statements from a subsequent arrestee (FPeop t?z V.
Camerano, 260 Cal. App. 2d 861, 866 (1968), overruled in ano t }elzr
respect by People v. De Santiago, 71 Calz 2d 18, 30 (1'969)12? Or]e :
failure to produce evidence Ox; ri%zgt:r(altégg) ozg‘f;;t;gd( 02012 o .
aldez, 239 Cal. App. 2d 459, , OV ;
;/raolgzezf;’s\ Peoplev. Dpopize“rty, 67 Cal. 2d 9, 15 (1967)). Corroborga%oxll
may involve matching detailed descriptions. Pgople v. West, 3 Cal.
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App:3d 253, 257 (1969). See United Statesv. Manning, 48 F.2d 992, |3
999 (2d Cir. 1971) (specific information, verified in part; predicted |

defendant’s movements, who had prior illegal dealings; heard run-

ning, scuffling, and hurried conyersations in response to knock).
The cases abound in instances of corroboration. Some indication

of the techniques involved i3 shown by the following classification:

United Statesv. Harris, 403 U.S. 573, 576 (“independent corrobo-

ration of the informant”); Jonesv. United States, 362 U.S. 257, 271
(“corroboration through/other sources of information™); Willson v.

Superior Court, 46 Cal,.,;;ﬁz‘d 291, 295 (corroboration by “similar infor-
mation from other sources”) People v. Fein, 4 Cal. 3d 747, 752 |
(corroboration by other “facts, sources or circumstances”); People | ¢

v. Superior Court {Johnson), 6 Cal. 3d 704 (corroboration by “de-
tailed nature of . . . observationsandby . . . information”); Ske/-
ton v. Superior Court, 1 Cal. 3d 144, 154 n.7 (corroboration by
“totality of circumstances”); People v. Diggs, 161 Cal. App. 2d 167,
171 (1958) (corroboration by “facts known or discovered™).
Separate information from different informers may under some

circumstances constitute corroboration. See People v. Sheridan, 2

Cal. App. 3d 483, 487-89 (1969); cf COvalle v. Superior Court, 202
Cal, App. 2d 760, 763 (1962). As was said in Peoplev. Garcia, 187 Cal.
App. 2d 93, 100 (1960), quoting from Peoplev. Taylor, 176 Cal. App.
2d 46, 51 (1959). ‘

- “This information came not from a single source but from nu-
merous individuals, separately. One may with reason discount a
story brought to him by a single individual. He may continue to
view the story with suspicion when a second person relates it to
him. But when he gets the same information from a number of
independent sources—that a certain man is selling narcotics—
he is entitled to attach some degree of reliability to it. It may be
that the story is untrue. But it is also possible that a so-called

reliable informant is not telling the truth, or that his information
is incorrect. . . .”

In Peoplev. Gamboa, 235 Cal. App. 2d 444, 448 (1965), the court put
it this way: ;
“The totality of information, coming from a number of inde-
pendent sources, may be sufficient even though no single item

meets the test. If the smoke is heavy enough, the deduction of
_ a fire becomes reasonable.” C

~ An important qualification to this rule was pointed out in Pegple
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-, Fel 1. 3d 747, 753 (1971). There must be a showing of what
;ﬁgfgasi()crlaeach informeﬁ furnished and whether the lnformaglop |
was independently furnished. In the absence of this there is no basis
for holding that the statements were truly corroborative.
T EXAMPLES—INSUFFICIENT CORROBORATION |

Tt is clear that the mere fact that the defendant, who possesses S
criminal record is found at the address named by the }mtes(tJZl
informant, is insufficient corroboration. People v. Gallegos, 62 Cal.

od 176, 179 (1964), relying on People v. Reeves, 61 Cal. 2d 268, 274

(1964); People v. Scott, 259 Cal. App. 2d 268, 276 (1968). The crimi-

though relevant to probable cause, does not j}lstlfy the
rclca:}l{:ﬁfs(;f)% of th%e partliyczlllar defendant’s present violation of the
le v. Scott, Ibid,

la\IzI'oferg{:y c\;rroboration be based on fuits of an unlawful seagg]sz
of another person. Reople v. Reeves, supra, 61 Cal. 2d 268, at
u%‘?n?t.hermore, information from a segqqd anonymous zz;formant
was not alone corroboration of the origirial anonymous mfor{nzeé
under the circumstances presented in Peoplev. Talley, 65 Cal.
830, 836 (1967). Cf. People v. Fein, 4 _Cal. 3d 747, 753 ’(1971121. .

The mere assertion of a legal right is not corroboration. T us, 1?
Lewisv. Superior Court, 226 Cal. App. :‘Zd 102, 103 (}'964) ,an ur;te}s) -
ed anonymous informant told the police that. marijuana was do aiel
smoked at a named location (a flat) ona pamcu'la.r night. No det
of hour, number, names or descriptions of‘ participants was gl’veg.
The court held no corroboration was provzded‘ by the officers’ ob-
servations of: (1) the petitioner’s mere entry mto_tl}e flat, latefat
night, with three others, one of whom had serveq a Jaﬂ. sentence for
possession of marijuana; (2) two. of the occupants’ leaving the apart-
ment, then re-entering, slamming the door shut, and shouting
“cops” when the officers called to them. «

See Whiteleyv. Warden of Wyoming Penitentiary, 401 US. 560,

£
5? %‘*(}:gge)r for corroboration to be adequate it must pertain to
deter-dant’s alleged illegal criminal activity; accuracy of mfo;m'a-
tion regarding the suspect generally is insufficient. Peoplev. ezﬁ;
4 Cal. 3d 747, 753 (1971); Peaple v. Sotelo, 18 Cal. App. 3d 9, 16~

(1971).
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THE CITIZEN-INFORMER DISTINGUISHED

Note that the test of corroboration is not applicable where a
citizen observes criminal activity, People v. Lewis, 240 Cal. App. 2d

546 (1966). Thus in People v. Guidry, 262 Cal, App. 2d 495, 498

(1968), the court said that although the offense was not committed
in the immediate presence of the citizen, “the type of relevant
information which she had observed was so complete and so unam-

biguous that the officers were justified in relying on that informa- | K

tion.”
~See §§ 2.13 and 6.08 for a discussion of the citizen informer doc-
trine. "
§ 6.04: Disclosure of the Informant

The Evidence Code sets forth in separate sections the privilege
against disclosure of official information communicated by infor-

mants (§ 1040) and the privilege against disclosure of the identities

of such informants (§ 1041). It also sets forth special rules regarding
the consequences of invocation of such privileges in a criminal
proceeding (§ 1042), Although the rules relating to disclosure are

discussed hereafter in the context of probable cause for an arrest, -

they are equally applicable to probable cause for the issuance of a
search warrant. Thus, for example, an informant “material to the
defendant’s guilt or innocence” would not be subject to the privi-
lege of nondisclosure, whether the informant’s data formed the
basis (probable cause) either {or a search warrant or for an arrest.

In 1969 provisions of the Evidence Code were amended so as to
grant the same protection to informers in all criminal cases former-

ly given to informants in prosecutions of so-called “hard” narcotics
cases, '

§ 6.05: Where Disclosure Is Required

First, it is incumbent upon the defendant seeking to discover the
identity of an informant to demonstrate that, “ ‘in view of the evi-
dence, the informer would be a material witness on the issue of
guilt and nondisclosure of his identity would deprive the defendant
of a fair trial.” ” Peoplev. Garcia, 67 Cal. 2d 830, 839 (1967); People
v. Sewell, 3 Cal. App. 3d 1035, 1039 (1970). However, that-burden
is discharged when the defendant demonstrates a “reasonable pos-
sibility that the anonymous informant whose identity is sought

could give evidence on the issue of guilt which might result in -

defendant’s exoneration.” Ibid. at 839-40, {Emphasis added.) See
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( : his is true
Je v. Seott, 259 Cal. App. 2d 268, 282 (1968). T '
zfgnpf}?opu;h the prosecution does not seek to make substaglhgg
(evidentiary) use of the information. People v. Garcia, 67 Cal. 2a .

830, at 838 n.& (1967). .

L]

i s he inform-
other way, nondisclosure is improper where t
n%tgtgﬁgterzw witness on the Issue of guilt. Peqp]e v. Welch, 260
%al App. 2d 221, 225-26 (1968) (the anonymous informer wa?A not
2 material witness in any respect); People v. Brown, 259 Cal. App.
9d 663, 671 (1968) (“There is nothing to ;lndl}cl:ate t}lllfdl%forn:’s}‘tl\:(:z
‘.inant in the crimes charged or that he wo eawi
;Ezzgitapstimony could benefit the cause of degenda}nts. )3 Pefopl‘{e
v. Scott, 259 Cal. App. 2d 268, 980-81 (1968) (“the identity of the
informant was material”).

The cases therefore uniformly hold that if an informant was a

. ntin the act his identity must be revealed, Roviaro v.
pngfit;gIdp;gtes, 353 U.S. 53, 60-61 (1957). Moreover, as demon§trated
by Peoplev. Garcia, supra, compulshory disclc?S\llre }ts not co}rllct;u;ti;:ig ft

ticipant informer, but to the material Winess w.
t(}‘l‘?egiénactb}sl)e possibility”) have testified in defendant’s favor. Thuii
in Garcia, where the informant’s testimony might have §u;_>porte
the defeﬁse that defendant was just a visitor, }:he c.onwctl.org was
reversed because of the prosecution;szr%fulsa; ctlo ;ggn%fg t(}{t; 6H51) 01;11111(;

it. Similarly, in People v. Perez, al. ¢ , 773 (1963),
?x?ftt;r?;::rl’: rtrgistirnony ﬁn}gbt have confirmed defendant’s testm_'loily
that he did not know the marijuana was in his possession; nondisclo-

found to be reversible error.

Suli?l v]?osng;; v. Superior Court, 70 Cal. 2d 162. §1969), defend_aflt
owner was not present when the informant visited the pr'elimsis
and observed contraband; hence the informant was a mat‘einaig%\-
ness. See too Price v. Superior Court, 1 Cal. 3d 836, 842—;1)72( ).

See Theodorv. Superior Court, 8 Cal. 3d 77, '88,—89 (1 )d.d

When the prosecution can be compelled to disclose, Fhe 5174 Ee:}s
as well as the name must be given up. See Pecplev. Diaz, 1 .
App. 2d 799, 802 (1959).

§ 6.06: Where Disclosure Is Not Required

From the foregoing discussion, it can b_e said thag d{Sdoil‘ltre pf flr;;a
informant is not required where the informants identity lsable
material to the issue of guilt—ie, where there is no r.ez}ils;)n e
‘possibility that the informer will give evidence which Ir&mg 3:166850 !
in defendant’s exoneration. People v. Meyers, 6 Cal. App. ,
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608-09 (1970). Nondisclosure is proper under the following circum- ‘)

stances:

(1) Where there is a “mere informer”"—i.e., where the informer |
merely points the finger of suspicion at a person who:has violated |-

the law. See, e.g., People v. Garcia, 67 Cal. 2d 830,837 n.5 (1967)

(cases collected); People v. Scott, 259 Cal. App. 24 268, 281 (1968); |
Peoplev. Brown, 259 Cal. App. 2d 663, 671 (1968): Peoplev. Welch,
260 Cal. App. 2d 221, 225-26 (1968); and Peoplev. Williams, 255 Cal. -}
App. 2d 653, 660-61 (1967). In such a situation, the informer merely | -
puts the wheels in motion which cause the defendant to be suspect- | |
ed and arrested, but he plays no part in the criminal act with which -+

the defendant is later charged. The privilege against nondisclosure

applies since the informant’s identity is not necessary to the defend-
ant’s case.

(2) Where the informer’s identity is sought merely for the pur- | |
pose of defendant’s challenge to the magistrate’s determination of | ;

probable cause. See People v. Flores, 68 Cal. 2d 563, 566 (1968),
disapproved on another point in People v. De Santiago, 71 Cal. 2d
18, 28 n.7 (1969); People v. Johnson, 68 Cal. 2d 629, 633(1968). In

McCray v. Illinofs, 386 U.S. 300, 305 (1967), the United States Su-

preme Court held that when “the issue is . . . probable cause for
an arrest or search . . . police officers need not invariably be re-
quired to disclose an informant’s identity if the trial judge is con-

vinced . . . that the officers did rely in good faith upon credible | |

information supplied by a reliable informant.” In McCray;, the Su-
preme Court upheld an Illinois nondisclosure statute similar to
California Evidence Code section 1042 (c).

(3) Where the defendant does not request disclosure. Compare
Peoplev. McShann, 50 Cal. 2d 802, 808 (1958); see People v. Flores,
68 Cal. 2d 563, 566 n.3 (1968), disapprovied on another ground in
People v. De Santiago, 71 Cal. 2d 18, 28 2.7 (1969). People v. Ar-
chuleta, 16 Cal. App. 3d 295, 299 (1971) (Pleaded guilty instead of
seeking mandamus). ‘ ,

(4) Where the informant’s name is unknown to the officers. In
Peoplev. Prewitt, 52 Cal. 2d 330, 338 (1959), it was held that where
probable cause is established by information from an informer
whose identity is unknown to the officers, the officers may nonethe-
less be cross-examined fully as to the facts that might tend to identi-

- _fy the informer and test the officer’s credibility. This would seem

to be consistent with MeCray v. Illinois, 386 U.S. 300, 305 (1967),
supra paragraph (2), since the privilege may be claimed only upon
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-“é‘r’gﬁibleﬂinformaﬁonAsupplied by a reliableinformant.” (Emphasis

ad?;)d‘)W]zere the informant’s nameis already known to the defend-

A defendant who knows the identity of the informer ordiinar,—,
ialgtwi?l i%t be prejudiced by a refusal to disclose that identity.
Peoplev. Williams, 255 Cal. App. 2d 653, 660 (1967) (Defense coun-

sel admitted to the court, “my client knows who the info_rmant

A ; d to information
6\ Where the informer was used only as a lead to infor

iné’eﬁaendently verified by other means. See Peop,le v. Williams, 255
Cal. App. 2d 653, 661 (1967), where the informer’s communization
was not relied upon for probable cause for the arrest; »rat’he‘r,@he
officers acted upon information independently verified by a victim-

bserver. : ' ,
Ob%,e!:g defendant is not entitled to disclosure of the informant’s

identity upon mere specnlation. Peoplev. McCoy, 13 Cal. App. 3d

7 2 (1970).

9 (1970); People v. Thomas, 12 Cal. App. 33d 1102, 1112 (197
> Ilt n(xay al?so be noted that while the prosecution has no o})hgation
to produce the informer af trial, the police cannot c_lehberately
resolve to make no effort to learn the residence of the informer or

to establish a way by which to locate him. The police should make -

inquiri ts as are reasonably necessary to
Z%i%l?g}?é,rgfo::cit?;;azrglzncliee?e;se to locate him. Eleazerv. Su-
perior Court, 1 Cal. 3d 847, 852 (1970).
§ 6.07: .. Police Broadecasts and Other Official Sources
It is well established that probable cause for an arrest Ig:xay'be
based exclusively on information communicated to the arjesting

. . . [ * . tes
officers from official sources where that information originate:
from a reliable source. People v. Sullivan, 255 Cal. App. 2d 232, 236

' i 7 i i fan
1967). This may include a police teletype informing officers o
| éutsta)ndinlg \vagrant (People v. Webb, 66 Cal. 2d 107, 112 (1967);
People v. Williams, 263 Cal. App. 2d 756 (1968)), the telegraphic

arrant itself (People v. Naughton, 270 Gal. App. 2d'l 32;‘(:1‘969_)5;
geop]e V. &mfc(zrd, QPGS Cal. App. 2d 960, 964 (1968)), or a t.elephcne
call or police broadcast (People v. Lara, 67 Cal. 2d 365, 374 ,(19673)1;
Peoplev. Schader, 62 Cal. 2d 716 (1965); Peapjev,;Luuiag: 267 (:3300
App. 2d 900 (1968); Péople v. Honore, 2 Cal. App. 3d 295, 30
(llggzgever, in those jnstances where there does' not exist an out-
standing arrest warrant, the prosecution is required to show that

81




the officer who initiated the request for defendant’s arrest had |'%

reasonable cause himself to believe that defendant had committed

a felony. People v. Lara, 67 Cal. 24 365 at 374 -(probable cause |}

present); People v. Marguez, 259 Cal. App. 2d 593, 598-600 (1968)

(same) ; Peoplev. Hunt, 250 Cal, App. 2 311, 313-14 (1967) (proba- | |

ble cause absent}; People v. Madden, 2 Cal. 3d 1017, 1021 (1970)

(prosecution failed to show that officer who gave information had | 1
adequate basis for his belief); Feaple v. Poehner, 16 Cal. App. 3d

481, 486-89 (1971) (a valid arrest may be made on information
received through official ‘channels even though the information

received is incorréct, provided reliance on it was reasonable); Peo- |-

plev. Knight, 3 Cal. App. 3d 500, 503 (1970) (similar); Whiteley v.
Warden of Wyoming Penitentiary, 401 U.S. 560, 568 (1971) (arrest
on police bulletin not proper where there was an inadequate basis
for the radio bulletin); United States v. Holmes, 452 F.2d 249, 261
(7th Cir. 1971); Peoplev. Van Sanden, 267 Cal. App. 2d 662, 664-66
(1968) (traffic warrants; arrest not justified). _
it should be remembered that although official channels may

provide probable cause for an arrest, the facts necessary for the | |
arrest must be known to the arresting officers. See § 5.0, supra. - | |
Hence, in Dyke v. Taylor Implement Co., 391 U.S. 216 (1968), the -

local authorities were confronted with facts sufficient to establish
probable cause for the defendant’s arrest, but the skeletal informa-

tion transmitted to the arresting officers in another area was
“deemed insufficient for the arrest. ' '

It is also said that an officer, without personal knowledge of the

facts, can act by direction. See Restani v. Superior Court, 13 Cal,
App. 3d 189, 196 (1970). Sce tvo Whiteley, supra. T
§ 6.08: Citizen Informers
An arrest may be predicated on the observations of private citi-
zens who report crimes committed in their presence. People v.

Lewis, 2406 Cal. App. 2d 546 (1966); Peoplev. Gardner, 252 Cal. App.
2d 320, 324 (1967); Peoplev. Scoma, 71 Cal. 2d 332, 338, n.7 (1969).

- A citizen who purports to be the victim of or to have witnessed a

crime is elevated to the category of a reliable informant even

. though his reliability has not theretofore been proved or tested,

People v. Waller, 260 Cal. App. 2d 131, 137 (1968); cf People v.
Coleman, 258 Cal. App. 2d 560, 564 (1968); People v. Chavez, 275

Cal. App. 2d 54 (1969); People v. Bevins, 6 Cal. App. 3d 421, 425
C(on0). | ,,

4
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egoing princigple is subject, however, to the quah@catxon
thzthtigoi;f%gmgtl%n related to the officers, ap.d acted upon, t?OUIld ‘
cause a reasonably prudent man to believe and conscien glusz
entertain an honest and strong suspicion that the accused‘ Es gwiu ty. :
Peoplev. Guidry, 262 Cal. App. 2d 495, (1968) (the type c})) re ex:fg
information which the manager of an apartment had observe dlln
defendant’s apartmmit—-blackened spoon, needle, syringe; n‘eih eE
marks, abnormal behavior—was so complete apd unam}axgu_o;s e;
the officers were justified in relying on that. information); 4?031 e
v. Waller, supra (two boys furnished eyewitness accoulnts Ofthe
crime, as well as identification of the criminals arid the place '}? lde'
crime; the arrest and attendant search were therefore upheld);

Peoplev. Summerfield, 262 Cal. App. 2d 626, 629 (1968) (defendant, -

followed

artment; arrest was justified); People v. Cameron, 256
garll.(ﬁlr)?)).l;g 135, 137-38 (1967) (defendant fit description pre\éuéusf
ly giver officers by burglary victim); Mannyv. Superior Cquz;t, A z;.l t
3d 1, 6-7 (1970) (police could assume that assistant superin 61(1i (teh
of schools was. reliable but he had not personally witnesse d 1 e
narcotic parties he had reported and was merely passing on infor-
mation). . ' L 5

uage employed in Krauss v. Superior Court, 5 C. ,
'41’811,h4?25a?1g971%, shoé)ld }t’>e noted: “Althpugh her status as a; }fl?ien
informer did not eliminate the necessity of estabhshmg a ; ﬁr
information was reliable, the circums'tances of'her d}scover}{, the
details of her information, and her prior experence in exarmmlrilg-
marijuana justified the magistrate in concluding that she was relia
ble.” . .

fficer may have to verify the status of the informer in some
carsrekg3 g‘gﬁe McCI«Z]IaH v. Superior Court, 18 Cal. App. 3d 5311% 314
(1971), where a bare telephone call from a gas station at.tefn apﬁ was
held to be insufficient to permit his use as a reliable in or(rlngg. "
On the other hand, in People v. Rigsby, 18 Cal. App. Sb 42
(1971), it was held that an arrest could be _made on thg asis Dd
information from a minor who was und.e? the mﬂuepce of rug's‘a;rﬁ
who pointed out her supplier, “The critical factor m'the caseist tf
exigency which faced Officer Simpson. He ked no tu_rlle tl<1) m‘fgser
gate further before acting; the accused could flee while the o tﬁ :
investigated or obtained a search warrant. It is also obvious h }?
such delay might give the accused time to destroy or sequester tne
evidence.” _, : A

a burglar, was discovered in witness’s dressing room and
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‘ An anonymous informer is not classed a
g former. People v. Abbott, 3 Cal. App. 351 9%86a9r70 (1970). -
A person apparently himself involved in the t i
is not ‘classed as a citizen informer, but his-
o narcotics traffic may not strip him of citizen it

by not known to the offi ‘
L 14748 (1969). cor. Feople v. Barrett, 2 Cal. App. 3d 143,

eliable citizeh in-
traffic of narcotics

involvement in thé
sformer status if it is

84

o

s ' et .
PR - RO S

~omomlh

CHAPTER SEVEN

' FACTORS SUPPORTING PROBABLE CAUSE

. 7§ 7.01: Resembles Suspect

Where a physical description of a suspect is available to an officer
and a second party fits such description, an arrest of the second
party is justified. Thus, in People v. Prather, 268 Cal. App. 2d 748
(1969), defendant’s arrest and an incidental search of his car were
upheld where the arresting officer honestly and reasonably
(though mistakenly) believed defendant to be a murder suspect
portrayed in a police bulletin. See also People v. Williams, 263 Cal.
App. 2d 756, 759 (1968); People v. Villareal, 262 Cal. App. 2d 438,
444 (1968); and People v. Sandoval, 65 Cal. 2d 303, 307 (1966),
where the court assumed, in support of the judgment, that the
defendant fit the description supplied by an informer. See also
Peoplev. Atmore, 13 Cal. App. 3d 244, 246 (1970). See Hillv. Cali-
fornia, 401 U.S. 797, 804 (1971). , -

§ 7.02: Criminal Record Known

The mere fact that the arrestee has a known criminal record will
not, alone, provide reasonable cause for an arrest. As discussed
supra, § 6.03, it is unreasonable to assume from such fact a present
violation of the law. Beck v. Ohio, 379 U.S. 89 (1964); People v.
Gallegos, 62 Cal. 2d 176, 179 (1964); Peoplev. Reeves, 61 Cal. 2d 268,
274 (1964); Peoplev. Scott, 259 Cal. App. 2d 268, 276 {1968). As was

stated earlier in People v. Sanders, 46 Cal. 2d 247, 251 (1956):

“[Tlhe fact that defendant had been a bookmaker in the past or
bore that reputation and the fact that another bookmaker had
been on the-preémises the day before, would not of themselves
,/ constituteeasonable cause to believe that defendant’s conduct,
- which was perfectly consistent with: the lawful conduct of his
business, in fact constituted occupancy of the premises for the
purpose of bookmaking. . . .” ‘

“However, when accompanied by other circumsténces, the defend-

ant’s criminal record, known by the officers, may enter the proba-
ble cause equation. Thus, for example, where officers recognize the

defendant as a convicted felon and observe him in the possession

of a firearm, an arrest is justified. People v. Seals, 263 Cal. App. 2d
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575 (1968); Peoplev. Carmical, 258 Cal. App. 2d 103 (1968). Similar-

ly, probable cause is present where the officers on the basis of their
training and experience observe the defendant, with a known nar- |}
cotics conviction, attempt to dispose of narcotics when approached | :

by the officers. People v. Rodriguez, 274 Cal. App. 2d 770 (1969);
People v. Duarte, 254 Cal. App. 2d 25, 30-31 (1967). In People v.
Hillery, 65 Cal. 2d 795, 804 (1967), an arrest was properly made on
the basis of defendant’s known rape conviction in conjunction with
other facts linking defendant to- the present crimes of rape and
murder. See also People v. Hall, 62 Cal. 2d 104 (1964), where,
among other factors, probable cause for an arrest was presented by
defendant’s known criminal record, including assault with a deadly
weapon. See Remersv. Superior Court, 2 Cal. 3d 659, 668-69 (1970)
(prior arrests based on unfounded charges did not constitute proba-
ble cause for subsequent arrests); People v. Superior Court (John-
son), 15 Cal. App. 3d 146, 155 (1971). :

| § 7.03: . Adequate Description of Vehicle . |
Where a criminal suspect is reported to have left the scene of a

felony in a particularly described automobile and officers shortly - |

thereafter observe the automobile described leaving the vicinity,
the officer is entitled to stop the vehicle and question the occu-
pants, or if the facts (usually an armed offense) warrant it, arrest
the driver. An arrest may also be made at a time subsequent to the
offense where the officers are provided with a sufficient description
(e.g., make and license number) of the automobile used and other
facts to link the defendant with the offense in question.

Several recent cases will illustrate an arrest made in the first
situatiop: In Pacrlas.«Ghandler, 262 Cal App. 2d 350, 354 (1968),
the court held that the evidence—an armed robbery a few blocks
away in the early morning hours, with defendant’s car answering
the reported description (“‘light colored compact station wag-
on’”) being gen by the police minutes, possibly seconds, later,
traveling away from the robbery on one of the nearest available
exits—provided probable cause to believe the car’s three male oc-
cupants had been involved in the robbery. The court was not per-
suaded otherwise by the fact that only one person perpetrated the

robberies: “It is common knowledge that frequently, perhaps more

- often than not, where an automobile is used as a robbery getaway
car, one or more persons remain in the vehicle. . . .” Ibid at 354.
- The court in Chandler, supra, relied heavily on' the California
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[ urt’s announcements in People v. Scbadfez; 62 Cal. 2d
?;6 r??z’e( ?9%5), where the policeman r.eceived a radlq repo:;t“of a
rob’bery and murder, the suspects hea(_hn'g out of‘the city in a “late
model . . . Cadillac.” The same or similar vehicle was later ob-
served by the officer on the culprits’ suspected line of travel and
when he followed it, the car’s speed reduced. The court stated, at
793 of 62 Cal, 2d, that the officer A
«“was under no compulsion to investigate further befo're making
an arrest. His immediate duty was to arrest the driver of the
suspect vehicle,.disarm him of any weapons, Wzt}z a minimum of
risk to his own personal safely and proceed with his investiga-
tion.” (Emphasis added.} | 3& 0, 48 (1970); People v
o People v. Smith, 4 Cal. App. , s People v.
%riéﬁ%%aprp. 3d 884, 892 (1969); Peoplev. Turner, 2 Ca} App.
5d 632, 636-37 (1969); People v. Berry, 260 Cal. App. 2d 654, 6’}5((:31
(1968); Peoplev. Hutchinson, 254 Cal. App. 2d 32, 35, 40 (1967); an
People v. Cerda, 254 Cal. App. 2d 16, 22-23 (1967). “

" Compare, however, Dyke v. Taylor Implement Co,, 391 US. 2 %,
299, (1968), where the arresting officer was told of a shciotmg and
that the suspects were driving an “old make Enode]. car.” The fed-
eral Supreme Court held that probable cause for the arrest was not
present inasmuch as the al;ltomf%bﬂe, a 1960 or 1961 Dodge, was not

iciently described to the officers. .
Sufilr(lnaéleguate description of the automobile used may alsp provide
probable cause for an arrest where the automobile is dlscove;red
remote to the time and place of the offense. 'I:hu§, in People v.
Naughton, 270 Cal. App. 2d 1 (1969), defendant’s license n}lmber
was recorded by the witnesses of a burglary. The vehicle, regxsterefl

to a third person, was subsequently found parked near c.lgfendant S
apartment. Since the defendant had already peen 1den’t1f1ed by the
witnesses and-others through “mug shots,” defendant’s arrest was
justified. See also People v. Hillery, 65 Cgl. od 795, 804 (1967),
where, among other factors the arresting officers knew that defend-

ant’s uniquely painted black and turquoise 1952 Plyrpouth had been

seen two-tenths of a mile from the scene of the’cnme, a fact also

confirmed by the tread of defendant’s tires. o

For the scope of search incident to arrests i cass, se¢ §§ 12

12.06, infra. TR v
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“conceal the contraband. People v, Dohér

§ 7.04: Furtive Conduct

Officers are frequently confronted with suspicious circum-

stances, furtive movements or conduct, which give them reason to

believe that the person or persons observed are attempting to hide | |
contraband, instrumentalities, or other evidence of crime. The i
term “furtive conduct” necessarily overlaps material treated else- © |
where, as for example, section 7.07 (refusal to answer questions, |
failure to explain, or evasiveness), and section 7.10 (flight and at- [
tempts to escape), and section 9.03 (conduct excusing compliance |
with Penal Code sections 844 and 1531). Therefore, we look here ;¢
to “furtive conduct” as applied in its classical sense, the attempt to | |
secrete (or destroy) items, or abnormal behavior, at approach of | |

officers.

The California Supreme Court cautions us, however, that an in- {-
nocent gesture can often be mistaken for a guilty movement. Ithas | |
recently disapproved of many holdings where reliance was placed | |

on a furtive movement. It says that more is needed than a mere

furtive gesture to constitute probable cause to search, It calls for

specific knowledge on the part of the officer relating the suspect to

the evidence of crime and says that such knowlege may come from | |
the twin sources of information and observation. Peoplev. Superior

Court (Kiefer), 3 Cal. 3d 807, 818 (1970).
The narcotics cases provide, by far, the most fertile field of study

of “furtive conduct.” Thus, the narcotics violator will often attempt
to swallow the contraband:

“Swallowing narcotics is a popular method of avoiding detec- »

tion, and movements of the hand toward the mouth have con-
sistently been held to be the type of furtive movement that may
be assessed in the probable cause equation (People v. Cruz, 61
Cal. 2d 861).” Peaple v. Rodriquez, 274 Cal. App. 2d 770 (1969);
People v. Duarte, 254 Cal. App. 2d 25, 29 (1967).
When the person approached is unable to swallow the drugs or
narcotics, he often attempts to throw the contraband out of the
officer’s presence; this too will provide probable cause for an arrest.
Peaple v, Monreal, 264 Cal. App. 2d 263 {1968); Peopie v. Holguin,
263 Cal. App, 2d 628, 630 (1968); People v. Morales, 259 Cal, App.
2d 290, 296 (1968) (relative to arrest of codefendant). Finally, the
narcotics violator may be arrested aftep his attempt to Aide or
, sry, 67 Cal. 2d 9, 22 (1967);
Peoplev. Blodgett, 46 Cal. 2d 114, 117 (1Y56); People v. Waller, 260

8l
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; | Cal“ App. 2d 131, 139 (1968). See People v. Trotter, 213 Cal. App.

oA 538 (1969) { armed robbery); In re Glenn R, 7 Cal. App. 3d 558

(1970); People v, Cruz, 6 Cal. App. 3d 384 (1970); People v. Marti-

nez, 6 Cal. App. 3d 373 (1970); Bergeron v. Superior Court, 2 Cal,
. 5d 433 (1969), | o
AH%V%greSa sgispegt merely slams the door shut in the face of inves-
tigators aftgr having been informead that they are police officers,
there is no probable cause for arrest in the absence of something
more.” People v. Satterfield, 252 Cal. App. 2d 270, “276 (}’967). The
added statement that “It’s the law” or calling out “cops also (lgps
not supply reasouable cause, %z;tt(elzgisez)d. supra; Lewis v, Superior
-+ 996 Cal. App. 2d 102, 1 . ) o
Cogtrﬁer example?%f furtiveness are allude;d to infra, §§ 9.12~9.16,
relative to circumstances excusing compliance with Penal Code

sections 844 and 1531, See too § 12.08.

§ 7.05: Perception of Narcotics Usage

endant’s physical condition and/or behavior, tog;ethey;

wgﬁlih%egﬁicer’s kgogvledge of other factors (e.g, reputation ;f
premises, presence of other known users or suppliers) may pm}u e
the officers with probable cause for an arrest. Thus, in I’eopdeﬂv.
Valdez, 260 Cal. App. 2d 895, 900 (1968), Qefendant was arrestec ior
possession of narcotics where his companions on the premises were
arrested for that same offense and defendant’s physical conghtxlcm-.-f-
discolored tissue on his arms and abnormal contraction of his Ij/apgé
—confirmed probable cause for the arrest. See Peoplev. We[c”g, 2 4
Cal. App. 2d 921, 225 (1968) (fresh needle marks and consn,lite
pupils); People v. Gregg, 267 Cal. App. 2d 567 (1968); Peop e ‘;1
Sanchez, 256 Cal. App. 2d 700,704 (1967) (defendant sw<-3:a.t17r1ggog3z ‘
“high”); People v. Kennedy, 256 Cal. App. 2d 755, 757»58;‘ (11 )

(defendant hyperac'ive, nervous, pupils contracted); People v.
Beal, 268 Cal. App. 2d 481, 484 (1968) (many symptoms g)f rr}anf
juana usage—dilated pupils, heavy eyelids, flaccid face); i eogdg V.
Legg, 258 Cal. App. 2d 52 (1968) (marijuana paraphemahq., rESL ufé
and smoke on premises); People v. Allen, 261 Cal. App. 2d 8, 10
(1968) (paraphernalia on floor prepared for use); People v. Go h
berg, 2 Cal. App. 3d 30, 34 (1969) (“Manifestations of drg g use sgc
as dilated pupils, slurred speech, and difficulty in balancing, w f}g
observed by an experienced officer, present grounds for a vali
arrest.”). .

Similarly, where defendant, an outpatient after a narcotics con-.
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viction, misses his Nalline test, had had suspicious marks (“tracks”) |
on his arm, and fails to report for work, probable cause for an arrest |
is present. Hacker v. Superior Court, 268 Cal. App. 2d 387, 392 |
(1968); see also People v. Carrillo, 64 Cal. 2d 387, 393 (1966) (pa- |-,
rolee who missed Nalline test gave reasonable cause to believe he

possessed] narcotics),

Possession‘ of marks alone is insufficient to give rise to probable
cause, but additional factors may supply the deficiency. Peoplev. |}

Meyers, 6 Cal. App. 3d 601, 606 (1970).

The officer may also see the suspect in possession of a package
which, by reason of its shape, design or manner of being carried, he
can tell contains contraband. Peoplev. Glasgow, 4 Cal. App. 3d 416,
422 (1970); People v. Torralva, 17 Cal. App. 3d 686, 690 (1971)
(plastic box with brown substance fell from visor; search O.K, even
though officers could not be sure of ‘nature of brown substance).

On the other hand, merely to see a plastic bag, a brown paper bag
and a shoe box does not give probable cause, Filitt v, Superior
Court, 23 Cal. App. 3d 930, 933 (1972).

. The sight of a handrolled cigarette is not enough to warrant the

conclusion that it contains marijuana, Thomasv. Superior court, 22

Cal. App. 3d 972, 977 (1972).

When a suspect appears to be intoxicated but the officer can
detect no odor of aleohol or other evidence that he is under the
inflpence of intoxicating liquor, a strong suspicion is created that
the suspect is under the influence of a narcotic and a search of his

person for drugs is proper. People v. Superior Court (Johnson), 22

Cal. App. 3d 227, 230 (1971); Peaple v, Munsey, 18 Cal, App. 3d 440,
446 (1971) (similar). Munsey says (at 448-449) that the officer does
not have to believe the person is under the influence of alcohol.
Even if the evidence seems to show alcoholic intoxication, a search

for drugs weuld be proper. Peoplev. Steeples, 22 Cal, App. 3d 933, | :

966 (1972). : ,

Police officers may arrest and search a person who appears as
something more than a mere casual visitor to premises where the
officers know or have reason to believe narcotic activity is occur-
ring. Mere preserice on the premises, however, is insufficient.
Opening the door without knocking and flight were held to be
sufficient in People v. Tenney, 25 Cal. App. 3d 16, 26 (1972).
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1.8, 98 (1959). See People v. Superior Court (Kiefer), 3 Cal. 3d 807,

§ 706 - Insufficient Observations—Perception of Inno-
cent Conduct o

By Pénal Code section 836, set out supra, § 4.04, an arrest without

a warrant can only be legally made if the person arrested has com-
“mitted a public offense in the presence of the arresting officer or

the arresting officer has reasonable cause to believe the person

rested has committed a felony. With this provision before them,
"gxe California Supreme Court in People v. Privett, 55 Cal. 2d 698,
701-02 (1961), found that the following facts were far short of.those
necessary for a warrantlessiarrest: (1) Edwards was seen talk}ng to
a known burglar; (2) police records indicated that Edwards hunse}f
suffered a burglary conviction; (3) Edwards, defendants and their
children were seen in and about defendant’s home; (4) seven or
eight men (officers) wearing rough clothing walked across defend-
ants” lawn and knocked on the door after seeing Edwards and one
defendant looking out the window; (5) the lights went out inside
and no immediate response was made to the officer’s knocking. The
court said, “Taken separately or all together, these facts coulq not
constitute reasonable cause to believe thal, Edwards had committed
a felony so as to justify his arrest without a Warrant..” Ihid. at 702.
See also People v. Sanders, 46 Cal. 2d 247 (1956), discussed. supra,

7.02.
§'If' probable cause is to be founded on “furtive conduct,” such
conduct must be consistent with criminal, not innocent, behavior.

Hence, in People v. One 1960 Cadillac Coupe, 62 Cal. 2d 92 (1964), -

the following observations were, as in Privett, supra, insufficient
furtive conduct for an arrest: Defendant was nervous, appeared
wary of officers, took an aimless walk in the near vicinity, loqked
like an untruthful person and as though he did not own the Cadillac
he was driving. “We find little, if anything, to distinguish Reulman
from any other harried citizen who may have innocently parked his
automobile in the same spot . .. .”" Ibid at 96. See Remers v.
Superior Court, 2 Cal, 3d 659 (1970), where it was held that there
was insufficient probable cause for arrest when defendant was ob-
served looking over her shoulder, talking tc a “hippie type male,
and removing a tinfoil package from her purse even though all of
her actions occurred at a place known to be a site of fregu

narcotics traffic. See also People v. Edgar, 60 Cal. 2d 17}5144:{1963)
(mother of defendant did not “conceal” extortion photos by her
refusal to give them to the officers); and Henryv. Unitedf States, 361
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818 (1970); see too Cunha v. Superior Court, 2 Cal. 3d 352, 353 ;t
(1870) (officers saw petitioner and companion look around and |-

engage in transactions, not enough). : _
Compare, however, People v. Torres, 56 Cal. 2d 864, 866-67
(1961), where the Supreme Court took judicial notice of the fact

that the capsules and milk sugar purchased by defendant were for |
. the processing of narcotics, especially where a known narcotic user

was seen leaving defendant’s apartment.

In People v. Fein, 4 Cal. 3d 747, 754 ( 1971), it was held that the |

sight of two burnt marijuana séeds would not justify an arrest for
present use, possession or sale in a home, although it would justify
a search of a car, Feiin suggests that if there was a reasonable infer.
ence that a search would uncover larger, usable quantities of drugs,
a warrant shculd have been sought. J

In People v. Miller, 7 Cal. 3 219, 225 (197%), the Supreme Court | |

analyzed what it felt were insufficient circumstances to conclude a
person was guilty of receiving stolen property. The police discov-

ered the defendant asleep in a parking lot and saw electronic equip- | |

ment on the rear seat. (“Indeed, it seems quite unlikely that an

individual who had just received stolen property would go to sleep |
in a car, leaving the contraband in plain sight.”) The defendant’s

reluctance to permit the sejzure did not add to probable cause.
§ 7.07:  Failure to Explain, or Evasiveness

Where, when confronted by officers, a suspect provides an im-
plausible explanation for his presence near the scene of 4 crime, or
attempts to mislead the officers, this conduct may contribute to
probable cause for an arrest. ‘

In People v. Lyles, 260 Cal. App. 2d 62, 65 (1968), an arrest was
justified partially on the defendant’s attempt to mislead the officers

into believing the apartment was not his own. In People v, Waller, ||
260 Cal App. 2d 131, 139 (1968), the failure to produce evidence of

identity or registration augmented justification for an arrest. See
also People v. Ceccone, 260 Cal. App. 2d 886, 890 (1968) (same—
officers reasonably believed vehicle was stolen). In Peaple v. San-
doval, 65 Cal. 2d 303, 310 (1966), defendant was found at a location
named by an informer and gave an inherently implausible explana-
tion for his presence; this fact with others, justified his arrest. See
also People v. Gardiner, 254 Cal. App. 2d 160, 162 (1967) (defend-

ants parked in high burglary area, teiling officers “that they were

just sitting in the car doing nothing”; the court found this and other
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statements to be “unreasonable”). Cf People v. Stage, 7 Qal. App.
3d 681 (1970) (failure of one of four youths to preduce satisfactory

1 identification did not constitute probable cause to arrest). Cf Gallik *
| . v. Superior Court, 5 Cal. 3d 855, 861 (1971).

‘The police are not pecessarily bound by thg explanations and
identiﬁgations given by suspects. See Hillv. California, 401 U.S, 797,

1. 803 (1971) (“But aliases and false identifications are not, mqom~

mon.”).
§ 7.0 Admissions

The defendant’s admission of criminal conduet to officers will
support the conclusion that there was probably cause for arrest.
People v. Hammond, 54 Cal. 2d 846, 852 (1960) (officers had been
told by defendant that he used narcotics); Peoplev. Schader, 62 Cal.
2d 716,721 (1965) (“looks like they’ve got us™); feop]e v. Hubbard,
9 Cal, App. 3d 827, 831 (1970) (“They're reds”); Hoffa v. United
States, 385 U.S. 293 (1966) (incriminating statements gn:ilde to paid
government informer). Similarly, where such adrmssqus or in-
criminating statements are merely overheard, the arrest is justified.
Peoplev. Van Eyk, 56 Cal. 2d 471 (1961); People v. Kasperek, 213
Cal. App. 2d 320 (1969). |

In Jge%plq . Szgpen'or Court (Simon), 7 Cal. 3d 186, 197_,11. 10
(1972), the Supreme Court stressed the importance of inquiry by
an officer as an investigative device prior to arrest and. search.
“. . . The police officer should remember there is no substltute for
patient and thorough investigation, and should avoid drawing a
hasty or preconceived conclusion’ . . . ,” The court gave exa'mples
of how such inquiries may lead to answers that are inconsistent,
conflicting or palpably false. The court cautiqned hgwe_ver, that
there may be a difference between an exp‘!‘anatlon‘whxch is patent-
ly inconsistent or false and one which simply does not go into
enough detail to persuade the arresting officer of its t‘futb. 'Ijhe
latter kind of answer may fall short of the required “objective
probability of guilt,” _ . o

Compare, however, the effect of an illegal interrogation on an
admission and the seizure of evidence after the arrest has been
effected. Pegple v. Hale, 262 Cal. App. 2d 780, 787-88 (1968). See
§ 18.05. » ,
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§ 7.09: Reputation of Premises

The mere fact that a person is on premises where officers have -

reason to believe there is criminal activity will not, aloneustify

either his arrest or a search of his person. However, such fact may .

be considered with othersin assessing probable cause for an arrest, *

Thus; in Pegple v. Rodriguez, 274 Cal. App. 2d 770 (1969), defend- .

ant was present at a house to be searched for narcotics and atternpt- :

ed to swallow a balloon; his arrest was justified. To the same effect, |

see People v. Valdez, 260 Cal. App. 2d 895, 900 (1968),where de- -

fendant’s physical condition (narcotics usage) at the home of an-.

other arrestee warranted his arrest.” “ A

. Though an arrest may be unwarrantéd, the officeys are at least

entitled to temporarily detain anyone when the officérs rationally .
suspect that some activity out of the ordinary is taking place on the_

premises and there is some reason to connect the person under |

suspicion with the activity, and there is some suggestion that the .

activity is related to crime. People v..Bianez, 259 Cal. App. 2d 76,

79 (1968) (officer possessed information about narcotic activity on

the premises and concluded that the white substance in the bow}

held by a person leaving the premises was probably heroin); see/

also People v, Sanchez, 256 Cal. App. 2d 700,703 (1967) (defendant

~ arrested in tunnel, a “hangout” for addicts, after he had been seen -

, ..~ entering and leaving the tunnel from the same end with different ’

! ‘ persons, and exhibited furtive conduct when approached); and

5 People v, Garavito, 65 Cal. 2d 761, 764 (1967) {occupants, by their .

' actions—staying short periods and departing-—warranted at least

an investigation; furtive conduct on the officers’ approach justified -

arrest). ‘

§ 7.10: Flight and Attempts to Escape -

While mere flight at the approach of an Officer is not, of itself, .

grounds for an arrest, the officer is acting within his prerogatives

in investigating the reason for the flight. Peoplev. Villareal, 262 Cal. '

App. 2d 438, 444 (1968) (while conducting pat search defendant hit |, .

officer ini the stomach and attempted to flee from the scene of

detention); Peoplev. Hines, 260 Cali App. 2d 13, 16 (1968) (agents -

saw defendant look in their direction, say “cops,” and walk away);

Peoplev. Bianez, 259 Cal. App. 2d 76,79 (1968) (defendant, resem-

bling escaped prisoner, running from the house with a bowl of

" heroin); People v, Harris, 62 Cal. 2d 681, 682 (1965) (defendant told .

officer, “I have got a knife™ and attempted to escape); and People
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vy, Garavito, 65 Cal. 2d 761 (1967) (occupants of house, hearing -

officers announce themselves at the front door, fled through the

i rear door); People v. Remijjio, 267 Cal. App. 2d 180 (1968) (defend-

ant, who had narcotics record and had made sale to informant, fled
at approach of officers); People v. Boyd, 16 Cal. App. 3d 901, 906
(1971) (flight from a temporary detention said to be relevant factor

in finding probable cause); Floresv. Superior Court, 17 Cal."App.

3d 219 (1971) (officer said, ““Come here,” and defendant ran.) 'Peo-
ple v. Tenney, 25 Cal. App. 3d 16, 27 (1972) Compare, however,
Wong Sunv. United Siates, 371 U. S.471 (1963), where the Supreme
Court noted that the arrestee’s flight was ambzguous since the ar-

resting agent never adequately dispelled the misimpression engen- .

dered by his own ruse in gaining entry.

Examine aiso what the courts have considered to be “ﬂlght ?o-

excusing compliance with the entry requirements of Penal.Code
sections 844 and 1531, infra, § 9.12. :

§ 7.11: High Crime Area
A frequent circumstance articulated in the probable cause for-

o 1o mula is the suspect’s unusual behavior in or about a high criine area.
i See, for example, Péople v. Beal, 268 Cal. App. 2d 481, 482 (1968)
i (“high arrest-area for narcotics violations”); Peaple v. Mzme] 268

Cal. App. 2d 477, 479 (1968) (“considerable car stripping in the

% immediate area”); People v. Davis, 260 Cal. App. 22 186, 187 (1968)

(“nuimerous burglaries of juke boxes, shine stands and telephone

; booths had occurred in the area”); People v. Hines, 260 Cal. App.
{2d 13, 15 (1968) (“high frequency dangerous drugs area”); People

V. Gardmer 254 Cal. App. 2d 160, 162 (1967) (numerous burglaries
in the area); and Peoplev. Ingle, 53 Cal. 2d 407,413 (1960) {defend-
ant’s presence in area where narcotics trade was known to flourish,

plus other known factors). Compare People v. Rice, 259 Cal. App.

2d 399 (1968). (defendant present in burglary area at midnight did

. & notwarrant arrest) ; Peoplev. Nieto, 267 Cal. App.2d 1 (1968) (high

narcotics area, plus unusual hour and furtive conduct). However,

-a high crime rate area cannot convert innocent circumstances into

probable cause. Remersv. Superior Court, 2 Cal. 3d 659, 665 (1970)
Cunhav. Superior Court, 2 Cal. 3d 352, 357 (1970); Peop]ev Moore,
69 Cal. 2d 674, 683 (1968); Peoplev. Conley, 21 Cal. App. 3d 894, 899
(1971) v
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§ 7.12: Recent Neighborhood Crime

Analogous to the preceding section (high crime area) is the sus- %
pect’s presence and conduct near the scene of recent criminal %
activity. While this will not, standing alone, support probable cause [
for an arrest, it is often alluded to among other circumstances } 3
which, when considered together, do in fact justify the officer’s |
actions. In this connection, see People v, Williams, 263 Cal. App. 2d | i
. 156,757 (1968) (recent armed robbery in area, defendant’s unusual }

behavior at intersection, and his physical similarity to the suspect,

justified arrest); Peopléev. Lopez, 60 Cal. 2d 223 (1963) (recent |

* burglary, painted crowbar protruded from under the car seat);
People v. Hyde, 51 Cal. 2d 152 (1958) (recent burglary of camera
store, cameras in gunny sack on.defendant’s rear car seat); People
v. Duncan, 51 Cal. 2d 523 (1959) (defendant present four and a‘half
blocks from scene of recent rape-murder-of elderly woman, plus
other conduct and lack of explanation); 'Peop}fe v. Joines, 11 Cal.
App. 3d 259, 262-64 (1970) (recent armed robbery in area and
defendant’s suspicious activity in car). , '

§ 7.13: Presence of Other Known Felons

A suspect’s association with other known felons is insufficient, to
warrant his arrest absent other circumstances indicating criminal
responsibility. Thus in People v. Privett, 55 Cal. 2d 698, 702 (1961),
the Supreme Court cautioned: ' :

“The facts that Edwards had a burglary record and was seen |

talking to a known burglar, while relevant, are not sufficient to
constitute reasonable cause to believe that Edwards had com-
mitted a burglary or any other felony.” (Emphasis added.)
However, association with those having a criminal record is one
of the myriad factors which, together, will justify the arrest. Peopie

v. Cerda, 254 Cal. App. 2d 16, 23 (1967) (officer at least entitled to

‘question defendant, who was occupant in car of prime forgery
suspect); People v. Duarte, 254 Cal. App. 2d 25, 29 (1967) (defend-
ant, known narcotics user, was seated in automobile owned by
parole violator with narcotics conviction and talking to Perez, also
a known user who had been arrested for narcotics violations); Peo-
plev. Morales, 259 Cal. App. 2d 290 (1968) (known narcotics arre-
stee seen leaving premises of defendant); People v. Torres, 56 Cal.
2d 864 (1961) (same); Peoplev. Lyles, 260 Cal. App. 2d 62, 65 (1968)
(defendant met narcotic addict on bail); of Nugent v. Superior
Court, 254 Cal. App. 2d 420, 426-27 (1967) (“mere association with
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a person who issues a check against insufficient funds is not suffi-

cient to establish criminal responsibility”). Similarly, mere pres-

ence of a person on premises where officers have reason to believe

there are narcotics will not justify either his arrest or search, bpt :
additional factors may supply probable cause. PJersqn v. Superior

Court, 8 Cal. App. 3d 510,521 (1970); Peoplev. Benedict, 2 Cal. App.

3d 400, 403 (1969) (presence of other felon plus fulpbhng to get

wallet, slow and slurred speech and constricted ptpils).

§ 7.14: Hearsay , ’

Hearsay is competent for the purpose of establishing reasonable
and probzble cause for an arrest. Adamsv. Williams, 32 L. Ed 2d 612
(1972). In People v. Hale, 260 Cal. App. 2d.780, 785 (1968}, a police
officer intercepted a telephone call at the residence of an arrestee,
from the defendant, who identified himself as “Tony” and askeq if
Bill had “scored the stuff.” The officer replied, “Yes,” and tpld him
to come on up. The court held: “Arrival at a giver: location of a
person bearing the same name as that given by a caller on the
telephone at the approximate time givenin a telephone conversa-
tion is probative of the fact that the “Tony’ on the teleph,gne and
the ‘Tony’ at the door are in fact one and the same person. feop]g
v. Hale, 262 Cal. App. 2d 780, 789. The arrest and search of “Tony
was therefore proper. See also People v. Gonzales, 68 Cal. 2d 467,
472 (1968) and People v. Sandoval, 65 Cal. 2d 303, 306-07 (1966).

§ 7.15: Unusual Hour

Often significant in the execution of a warrantless arrest is the
defendant’s furtive conduct late at night or in the early morning,
which may establish grounds for investigation or help confirm exist-
ence of probable cause to arrest. People v. Beal, 268 Qal: App. 2d
481 (1968) (5:50 a.m., squatting beside parked automobile in narcot-
ics area); People v: Williams, 263 Cal. App. 2d 756, 757 (1968) (4:00
am.,, stopped at intersection for considerable period of time); Peo-
ple v, Holquin, 263 Cal. App. 2d 628, 629 (1968) (11:15 p.m., two
persons seated in smoke-filled vehicle parked in vacant lot); Peog]e
v. Chandler, 262 Cal. App. 2d 350 (1968) (4:45 am., automobile
matched description of getaway car); Peopley. Davis, 260 Cal. App.
9d 186, 187 (1968) (12:30 a.m., in closed service station near recent
juke box and telephone booth burglaries); People v. Nieto, 267 Cal.
App. 2d 1 (1968) (car parked in high narcotics area at 3:30 am.).

" But see Peoplev. Superior Court (Kiefer), 3 Cal. 3d 807, 825 (1970)

(cautions us that innocent people are often abroad at night). See

4—83857 . 7.
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too People v. Rosenfeld, 16 Cal. App. 3d 619, 622 (1971).
§ 7.16: Durz}zg the Course of In Vestigation or Questioning

Five years prior to the Supreme Court’s decision in Zerryv. Ohio,
392U.8. 1 (1968) ,the California Supreme Court in Peoplev. Mickel-
son;, 59 Cal. 2d 448, 450-51 (1963) announced:

“[W]e have consistently held that circumstances short of proba- |
ble cause to make an arrest may still justify an officer’s stopping

pedestrians or motorists on the streets for questioning. . . .

Should the investigation then reveal probable cause to make an | |
arrest, the officer may arrest the suspect and conduct a reasona- | ;

1”7

ble incidental search. . . . -

Similarly, officers are entitled to call at the home of witnesses or |
suspects for the purpose of questioning, People v. Michael, 45 Cal. |
2d 751, 754 (1955). But the rigki:to seek interviews with suspects | |
or witnesses at their homes does not include the right to walk in |
uninvited merely because there is no response to a knock or a ring. |

Horack'v. Superior Court, 3 Cal. 3d 720, 728-29 (1970).

Officers are often confronted by facts on which to support an |
arrest during the course of investigation. People v. Yeoman, 261 |
Cal. App. 2d 338, 34142 (1968), overruled in another respect in |
Peoplev. De Santiago, 71 Cal. 2d 18, 30 (1969) (officers investigated | |

complaint. of apartment manager, observed an unusually large

number of people enter and leave, and confirmed as genuine a | |
sample of marijuana obtained from the apartment by the manager; |-
entry for arrest was proper); Peoplev. Superior Court (Heap), 261 1.}
Cal. App. 2d 687, 689-90 (1968) (respondng to anonymous tele- | |
phone call, officers observed marijuana through defendant’s open |
door); People v. Berry, 260 Cal. App. 2d 654, 655-56 (1968) (re- |
questing identification, officers saw burglary tool in open view); | !
People v. Villareal, 262 Cal. App. 2d 438, 443444 (1968) (flight |
during course of investigation of possible parole violator); People |}
v. Garavito, 65 Cal. 2d 761, 764 (1967) (officers investigating report | |
of unreliable informant were m¢t by fleeing occupants when the | |
officers identified theselves) ;,Pe//ople v. Hawxhurst, 264 Cal. App.2d |}
398 (1968) (as defendant raised his arms during pat search, plastic |}
containers of marijuana were revealed in defendant’s waistband); |4
People v. Heard, 266 Cal. App. 2d 747 (1968) (defe-dant, who fit [}

description of armed robber, was parked in poorly lighted area; pat

search revealed illegal firearms); People v. Superior Court (Poole), [l

267 Cal. App. 2d 363 (1968) (defendant sleeping in car was asked
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to step out, revealing narcotics on front seat); Barajas v. Saper.ior
Court, 10 Cal. App. 3d 185 (1970) (defendant arrested after police
entered her house to prevent destruction of contraband); People
v. Gordon, 10 Cal, App. 3d 454 (1970) (defendant arrgsted‘after
marijuana was found in containers he was shipping by air freight);
Peoplev. Hubbard, § Cal. App. 3d 827 (1970) (defendant stopped
for traffic violation; admitted possession of drugs after ofﬁcer; felt
capsules during pat-down search); People v. AI{ers, 9 Cal. App. 3d
96 (1970) (defendant arrested after a search with search warrant
revealed stolen property); Vandenberg v. Superior Court, 8 Cal.
App. 3d 1048 (1970) (defendant’s father consented to search of
room; defendant arrested after narcotics paraphernalia found by
officer); People v. Diamond, 2 Cal. App. 3d 860 (1969) (firebornbs
found in car detained for investigation); People V. Clark, 2 Cgl. App.
3d 510 (1969) (defendant detained for questioning regarding the
car in which he was riding; officer then found out that the car had
been rented with a stolen credit card).
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CHAPTER EIGHT

SEARCHES INCIDENTAL TO A VALID ARREST

R i

5 S ’ e § 801: The General Rule and Its Limits

% In Chimel v. California, 395 U.S. 752 (1969) at 762-63, the Su-
b , | 1 preme Court stated:
el ' f “When an arrest is made, it is reasonable for the arresting officef
Ll to, search the person arrested in order to remove any weapons
| . & that the latter mlght seek to use in order to resist arrest or effect
SR , - his escape. . . .[or]. . . tosearch for and seize any evidence on
Lo : ‘ ~ ‘ i the arrestee’s person in order to prevent its concealment or
AN : -1 destruction. And the area into which an arrestee might reach in
NI 1 order to grab a weapon or evidentiary items must, of course, be
1 governed by a like rule. . . . There is ample jusbf cation .
for a search of the arrestee’s person and the area ‘within his
immediate control'—construing that phrase to mean the area
from within which he might gain possession of a weapon or
destructible evidence.” (Emphasis added.)
The area within immediate control was defined in People v.
King, 5 Cal. 3d 458, 462 (1971), as the area under a bed where the
-1 defendant was lying on it. See too People v. Spencer, 22 Cal. App.
o .4 3d 786, 797 (1972) (search of box six or eight feet from place of
arrest O.K. when police had good reason to think defendant
armed); People v. Arvizu, 12 Cal. App. 3d 726, 729 (1970) (duffel
bag at foot of bed in which arrestee is lymg, police had cause to
. I'l believe he possessed gun.). '
As Chimel says:
‘ “There is no comparable justz{" cation, however, for routinely
o, searching rooms other than that in which an arrest occurs—or,
s . for that matter, for searching tbroug]z all the desk drawers or
other closed or concealed areas in that room itself Such
searches, in the absence of well-recognized exceptions, may be
made only under the authority of a search warrant. The ‘adher-
ence to judicial processes’ mandated by the Fourth Amendment
requires no less.” (Emphasis added.)
Hence, a search warrant is now required for the search of prem-
ises in the absence of a “well-recognized exception.” Thus an arrest
outside of a house does not justify an incidental search of the house.
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Dillon v. Superior Court, 7 Cal. 3d 305, 311 (1972).

The requirement of a search warrant is not limited to the search

of a habitable dwelling house. The Fourth Amendment also pro-

tects against the search of the contents of other closed objects. Swan |
v. Superior Court, 8 Cal. App. 3d 392, 397 (1970) (improper search |°

of boarded up, uninhabitable building gutted by fire).
The defendant’s suitcase, in his possession when he was arrested,

was searched after he was handcuffed. The court held that it was | ¢
not necessary that a warrant be secured. United Statesv. Mehciz, |
437 F.2d 145, 147 (9th Cir. 1971); People v. Olson, 18 Cal. App. 3d | |
592 (1971) (two bindles of heroin found in purse dumped out at | |
booking). In United States v. Smith, 340 F. Supp. 1023, 1026 (D. |-
Conn. 1972), it was said that an arrest or search may be made of the | |

contents of the arrestee’s pockets, except in minor traffic offenses.

-~ § 8.02: Factual Contexts to Which Chimel Has kLittIe or

No Application

Requisite to an understanding of the proper scope of an inciden- "

tal search under the Chimel case is a familiarity with those settled

rules, or “exceptions,” which are notaffected by the opinion. These &
" may be summarized as follows: =

§ 8.03: The Seizure of Items in Plain View

The Chimel decision does not intimate whether officers may
seize evidence or contraband out of the arrestee’s reach but in open

view. Coolidge v. New Hampshire, 403 U.S. 443, 465-66 n.24 (1971),

indicates that where the arresting officer inadvertently comes
‘within plain view of a piece of evidence, not concealed, although
outside of the area under the immediate control of the arrestee, the

officer may seize it, so long as the plain view was obtained in the |

course of an appropriately limited search of the arrestee.

In People v. Block, 6 Cal. 3d 239, 243 (1971), our State Supreme
Court said, “We agree that Chime/ does not preclude the seizure
of evidence found in plain sight during the course of a lawful inves-
tigation.” See Peoplev. Superior Court (Manfredo), 17 Cal. App. 3d

- 195,202 (1971), and discussion infra § 13.01. C£ People v. Cagle, 21

Cal. App. 3d 57, 66 (1971); Eiseman v. Superior Court, 21 Cal. App.

3d 342, 350-51 (1971) (no plain view, no consent, and arrestee

walking around did not expand right to search).
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The' Serzure of Items Intentionally”l’laced or
o Thrown Out of the Suspect’s “Reach”

istilled from the “plain view” doctrine, supra, § 8.03, it can be
sailglfhlat officers may lawfully seize an item \_vhlch they observe the
defendant place out of his “reach” in a furtive attempt to prevent
s seizure. United States v. Bradley, 455 F.2d 1181, 1187 (1st Cir.

72). ‘ .

1956’)8 too People v. Edwards, 22 Cal. App. 3d 598; 602 (1971)
(search of jacket defendant had worn and placed on chair, then
denied it was his). |

§ 8.05: The Seizure of Items Puzrsuant to Consent

A “well recognized” exception to the generfﬂ requtiﬁement of a
ch warrant is consent by one with control over the premises
zzz;ched. Peoplev. Fuller, 268 Cal. App. 2d 844, 851-52 (1969) . This
has not beer: affected by the Chimeldecision. See Peoplev. ﬁrown,
19 Cal. App. 3d 1013, 1017 (1971).

§ 8.06: The Seizure of Items During Hot Pursuit or the
Rendering of Aid

From the court’s opinion in Warden v. I{ayde{z, 387 US. 294
(1967), it can reasonably be said that the “exigencies of the situa-
tion” may be such as to dispense with the requirement 9f a warrant
where premises are to be searched. In Warden, police were in
pursuit of an armed robber seen entering the premises (hot pur-
suit); in the California cases of People v. Roberts, 47 Cal. 2d 374
(1956) ; People v. Clark, 262 Cal. App. od 471 (1968); and People v.
Roman, 256 Cal. App. 2d 656 (1967), they were properly. on the
premises in an effort to help stricken citizens (to renc‘l‘er ald): See
also People v. Smith, 63 Cal. 2d 779 (1966), on the excephoqal
circumstances” (fresh pursuit of fleeing suspect who has commi-
ted a grave offense) sufficient to justify an entry and search of

premises without a search warrant. A search without warrant of an

apartment of a suspect believed to have just committed a bombing
vis held valid in ;’eople v. Superior Court (Peebles), 6 Cal. App.
3d 379 (1970). People v. Baird, 18 Cal. App. 3d' 450, 454 (1971)
(search of car during riot). But see People v. Middleton, 216 Cal.
App. 2d 566, 571-72 (1969). In Peoplev. Brown, 12 Cal. App. 3d 600,
605 (1970), entry was justified where pohce‘had mformatlop that a
helpless child, physically and mentally impaired, might be violently
assaulted. See too § 9.16. ‘ ‘

103

T Wy




- g e
T AT : .

I AT T T T e T

However, the scope of the warrantless search must be reasonably
related to the circumstances upon which the search is justified. See %

§ 8.01.

§ 807: The Seizure of Items in Other Rooms, in Plain £

View During Cursory Search for Armed Confeder-
- ates

Analogous to the “exigent circumstances” enumerated in § 8.06, |

supra, are the reasonable precautions taken by an officer to protect
himself from an armed confederate of the arrestee. See Wardenv,
Hayden, 387 U.S. 294, 298-99 (1967). However, it is clear that if
evidence is to be seized during such cursory search, the items must

be in plain view. Chimel expressly prohibits the search of “desk | k

drawers” and the like (395 U.S. 752, at 763). However, while it also
expressly prohibits the search of “closed or concealed areas” in

other rooms, it is submitted that under Warden a closet or other |}

area into which a confederate could secrete himself is not included

within that prohibition. In Guevara v. Superior Court, 7 Cal. App. A

3d 531, 535 (1970), the officer’s observation of heroin in plain sight

justified its seizure when the officer walked into the kitchen to see

if known confederates of suspect, arrested in adjoining room, might
be hiding there. ; :

In People v. Block, 6 Cal. 3d 239, 245 (1971), our State Supreme
Court adopted the rule of the Guevara case and p7- -‘tted a search
for confederates. It required, however, that a puiice afficer have a
reasonable basis on which to infer the presence of additional sus-
pects. See foo Dillonv. Superior Court, T Cal. 3d 305, 312-13 (1972).

§ 8.07a: The Seizure of Items in Another Room After a
Request by the Arrestee

If the arrestee asks to dress in another room, officers may be able
to make a search for weapons in that area and to be sure that
evidence will not be destroyed. Curryv. Superior Court,7 Cal. App.
3d 836, 849 (1970). In People v. Pipkin, 17 Cal. App. 3d 190 (1971),
the defendant was placed under arrest at the door to his apartment.
He asked to go to the bathroom and the law enforcement officers
accompanied him there. In the toilet bowl were three capsules of
cocaine, This seizure was upheld. ‘

In United Statesv. Broomfield, 336 F. Supp. 179, 184 (E.D. Mich.
1972), there was a combination of an “I want to dress” situation with

a search for confederates. The defendant, who was minimally - |
dressed, asked to enter the house to change clothes, Once in the
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ts “fanned out” through it he upstairs
ents “fanned out” through it and onto t

gogieéggioafn apprehension that other persons may have‘ come to
tl?e aid of defendant. In a walk-in closet on Fhe second ﬂoor,‘ an
agent located guns. On a dresser he saw ‘herc:im‘ tA search warrant
ined and upheld on the plain view octrine. \ -
wa;;;) ;2:9 Dillon v. Superior Court, T Cal. 3d 305, 313 (1972) ‘(1def
fendant’s request to make phone call did not justify search o

house) . .
§ 8.08: The Seizure of Irems in the Path of Pursuut

i ’ isi 1d authorize the search of
oretically, the Chimel decmu‘a‘n woul (

arZ:lseinto which the subject might reach” as }}e is pursuc::d thiough

the premises or as he moves about the premises following the ar-

rest. .
§ 8.09: The Seizure of Items in a Movable Vehicle

jori inion i ] ly recognized the
majority opinion in Chimel has express V
se;l;}éi of ‘J‘mcfzabﬁz” vehicles, assuming the existence of probable
395 U.S. 752, at 764, n.9. o ‘
cagf; 2912.06, for a discussion of searches incident to arrest in a
vehicle context. ,

- § 8.1 The Seizure of Items in the Po'ssessio'n of Third
Persons Concealing or Destroymng Evidence

; i ’ ffi-

ile lawfully on the premises to e'ffect defenflant s arrest, o
ce}?;ﬁn arrest I}J,ersons committing either the crime of concee;h(ﬁag_
or destroying evidence (Pen. Code § 135, 2 mlsdetpegngy) O(Pen
structing the officer in the proper discharge pf his du 1les thai.:
Code § 148, also a misdemeanor). However, 1t seems C eirTh ;
those offenses must be committed in the officer’s prese%ce. I eﬁci
in Peoplev. Edgar, 60 Cal. 2d 171 (1963), the Supreme Cia.ur d
that defendant’s mother did not dispose or attempt toh 1sp?fsie of
evidence in the officer’s presence; therefore ‘when t }? 0 cea s
threatened her with an arrest to obtamrthe evxdl'e.ncg, this was n
unlawful assertion of authority by the o.rﬁcers, vitiating se}xlzureaid
the incriminating items which she had given to them. Further, s
the court (at 175-76): o .

"“The of(ficers knew that Edgar wished the pictures hlddﬁll'l, not
destroyed. They could have kept his qxother under sur\}/'le ance,
and forwarned [sic] of what Edga:r wished her to do, they v&éew.i'lel
confronted with no substantial risk that she would succ:,e in
putting the pictures beyond their reach before a warrant cou
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be obtained.”

See also People v. Bradley, 152 Cal. App. 2d 527, 533 (1957). See

Comment, Third Party Destruction of Evidence and the Warrant-
less Search of Premises, 1971 U, of Illinois L. Journal 111.

§ 8.11: Pre-Chimel Search

Chimel is not retroactive and applies only to searches and sei-

zures conducted after June 23, 1969. Hillv. California, 401 U.S, 797,

802 (1971); Williamsv. United States, 401 U.S. 646, 658 (1971). See | |

too People v. Edwards, 71 Cal. 2d 1096, 1107-10 (1969); People v.
King, 5 Cal, 3d 458, 463 (1971).

In Von Cleefv. New Jersey, 395 U.S. 814 (1969), a search of the
entire house was held violative of pre-Chime! standards. See too
People v. Medina, 7 Cal. 3d 30 (1972).

§ 8.12: Preservation of Evidence Following Defendant’s
Arrest

The most perplexing aspect of the Chimel case is the extent to
which officers may station themselves in or about the premises
while a search w izrant is obtained following the arrest. The di-
lemma was forcefully presented by the minority opinion. ;

Initially, it is clear that probable cause to believe that an article
sought is concealed in the house furnishes no justification for a
search without the warrant. Chapmanyv. United States, 365 U.S. 610,
613 (1961); Agnello v. United States, 269 U.S. 20, 33 (1925).

However, assuming facts short of probable cause for the co-occu-
pant’s arrest, the police are still entitied under Terryv. Okio, 392
U.S.1 (1968); People v. Mickelson, 59 Cal, 2d 448 (1963); and People
v. Michael, 45 Cal. 2d 751, 754 (1955), to interview other suspects
or witnesses in their home. The proper extent of such questioning,
conducted following the defendant’s arrest and removal, would
depend, of course, on the facts. Since such rules allow only “tempo-
rary detention,” however, the person interviewed must not be de-
prived of his freedom of action in any “significant way” so as to
amount to an arrest. See § 4.01, supra (What Constitutes an “Ar-
rest”). -

Moreover, in the pre-Chime! case of People v. Edgar, 60 Cal. 2d
171, 175-76 (1963), the State Supreme Court endorsed the use of
“surveillance” to prevent destruction of pictures while a warrant is
being secured.

See too Barajas v, Superior Court, 10 Cil. App. 3d 185 (1970);
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' tosv. Broomfield, 336 F. Supp. 179, 186 (E.D. Mich. 1972).
ijgegrfﬁggg:;seﬁe permits the detention of a container until a
warrant can be sought, although a search of the container 1tsel(fi rgx;g
be unlawful without a warrant. Peopley. Baker, 12 Cal. Appﬁfis 2
834-35 (1970); see United States V. Van Leeuwen, 397 US.
s ' i E 11 Cal.

er hand, People v. Superior Court (Evans), 1
Ag)l}st(}il%S?{t,hB% (1970), segms to suggest that if there:ls ? ncgv}])t to-
hold the property there may also be a right to search it. In ‘tteafa
bers v. Maroney, 399 US. 42, 51-52 (1970), the cqu}rlt peli)ml da
search in face of a claim that the property could have been 1
mobilized until a warrant was secured.. y N o

«But which is the ‘greater’ and which the ‘lesser mtrugmn is
itself a debatable question and the answer may depen onnz
variety of circumstances. For constitutional purposes,l gye see 0
difference between on the one hand seizing and holding 2 cad
before presenting the probable cause issue toa maglstr.a%e a1t1 ‘
on the other hand carrying out an immediate search withou et
warrant. Given probable cause to sear,c,:h, either course is reason
able under the Fourth Amendment. )

See too Mayorgav. People, 496 P.%d 304, 305 (Colo. 1972})1_ (wt f;

officer attempted to serve warrant, it was pointed gut 'tohtltr}? iaf
the address was incorrect; he said, “Everybody hold it rig der ey
returned to the issuing magistrate, had the warrant corrected, &
then made the search, which was upheld.)

§ 8.13: Other Chimel Limitations

. Kanos, 14 Cal. App. 3d 642, 650 (1971) n.3, the court
inzllilcfti?{ﬁ;/t in dealing with a parolee, a parole agent may 1ot bﬁ
limited by Chime/ but that he has an 1ndependept rfght to i?stearzcm
a parolee’s premises prior to arrest, accompanying it, or a girl‘n
arrest has occurred elsewhere. The court appeared to b; élré\g'sl 51; 5%
to accept the result in Peaple v. Belvin, 215 Cal. App(.i 20 925, 963
(1969), where the court applied Chimel hm’lts and di )%Od lsend-
the right of parole agents to search parolee’s residence indepen:

tly of arrest. ' . _
enW)ixere a valid search is made under Chimel, if evidence of an

. other offense turns up, the government may rely on it. See Ojeda

v. Superior Court, 12 Cal. App. 3d 909, 917 (1970); United States V.
Simpson, 453 F.2d 1028, 1031 (10th Cir. 1972). .
If the police have information the defendant is armed, it may ai
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| ~ CHAPTER NINE
ENTRY INTO HOMES-—~THE ANNOUNCEMENT RULE

y 9.01: Entry and Search of Homes

The law places some of its strongest protections around a home.
As was explained in People v. Privett, 55 Cal. 2d 698, 703 (1961):
“The sanctity of a private home is not only guaranteed by the
Constitution of the United States and of our own state, but it is
traditional in our Anglo-Saxon heritage. ‘A man’s home is his
castle’ is, and should be, more than an empty phrase. . . .”
The general rule is that a warrant is needed unless there is an
“exception.” See Horack v. Superior Court, 3 Cal. 3d 720, 729
(1970); Raymondv. Superior Court, 19 Cal. App. 3d 321, 325 (1971).
Apart from entry to make an arrest, entry may be made without a
warrant to capture a fugitive, People v. Marshall, 69 Cal. 2d 51, 56
(1969); where there is a pressing emergency, Peoplev. Kampmann,
258 Cal. App. 2d 529, 533 (1968); to render aid, People v. Hoberts,
47 Cal. 2d 374, 378 (1956); or by consent, People v. Burke, 47 Cal.

-2d 45, 49 (1956). Officers cannot use trickery to gain entry if they

have no probable cause, Peoplev. Reeves, 61 Cal. 2d 268,273 (1964);

nor can they make spy holes, People v. Regalado, 224 Cal. App. 2d

586, 589 (1964). A demand for entry will not result in2 a valid con-
sent. People v. Jolke, 242 Cal, App. 2d 132, 148-49 (196G)., Even

assuming these conditions are met, there must still be a proper -

method of entry in that the officers must normally identify them-
selves and announce their purpose, even if they have a warrant. See
$§9.08, et seq. . : : ‘

In Coolidge v, New Hampshire, 403 U.S. 443, 477-78 (1971), the
court examined the assumption that the warrantless entry of a
man’s home at night to arrest him on probable cause is per se
legitimate. It described this as a “grave constitutional question” and
said that the notion is in conflict with the basic principle of Fourth
Amendment law that searches and seizures inside a man’s house
without warrant are per se unreasonable in the absence of some one
of anumber of well defined “exigent circumstances.” However, the

~ court found it unnecessary to decide the question. See Williams'v.

United States, 334 F. Supp. 669, 670 (S.D. N.Y. 1971), citing Dorman
v. United States, 435 F¥.2d 385 (D.C. Cir. 1970), and Vance v. North

1A
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Carolina, 432 F.2d 914, 990-91 (4th Cir. 1970).
However, officers may seek interviews with suspects or witnesses

at a home. People v. Haven, 59 Cal. 2d 713, 717 (1963). What they

observe when suspect voluntarily opens the door or invites officers
in may provide probable cause, .See Fraher v. Superior Court, 272
Cal; App. 2d 155, 163 (1969), diggpproved in another respect in
Pegple v. Fein, 4 Cal. 3d 747, 754-55 (1971).

£ 9.02: Detached Garage Protected From Search

See § 2.28, supra,

in People v. Medina, 7 Cal. 3d 30, 40 (1972), it was said, “The

degree of intrusion of a garage is significantly less than that of a

man’s house although both are subject to Fourth Amendment pro-

tections.” Medina distinguished People v. Hobbs, 274 Cal. App. 2d
402, 406 (1969), wherein it was said that the garage should be enti-

tled to the ssie degree of constitutional protection of the privacy

of its contents as the house itself enjoys. See too People v. Verbies-
en, 6 Cal, App. 3d 938, 943 (1970). o

It had previously been recognized that police could enter a ga-

rage where it was not a “private” area and used in common with :

other persons as well. See Peoplev. Terry, 70 Cal. 2d 410, 426 (1969).
Where contraband may be seen in the garage in plain sight, no
warrant is needed to seize it. People v. Maltz, 14 Cal. App. 3d 381,
397 (1971) (to seize the contraband, officer put his hand 10 to 12
inches into garage through hole in wall). See too United States v.
Knight, 451 F 2d 275, 278-79 (5th Cir. 1971) {entry of garage with-

" out warrant).

§ 9.03: Request for Admittance and Forcible Entry

Penal Code secticus 844 and 1531 authorize police officers to
make a forcible entry-into a house for the purpose of effecting an
arrest or executing a search warrant if the officers first comply with
the following announcement rules:

(1) identify themselves as police officers;

(2) demand admittance, T ‘

(3) explain the purpose for which their admittance is desired.

Although all of these statutory prerequisites are not specifically
spelled out in both sections 844 and 1531, since the two sections are

considered to be identical in principle, the same announcement |}

rules apply as to both: ‘Greven v. Superior Court, 71 Cal. 2d 287, 292
(1969). R '

The sections are inapplicable to abandoned houses, garages or
110
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' usiness premises. People v. James, 17-Cal. App. 3d 463, 467
?fg'?l)b The Sugreme Court has left open the question of whether
there has to be a “knocking” to enter a bedroom as well as the house
itself. People v. King, 5 Cal. 3d 458, 464 (1971). '

As explained in Greven (supraat 292): “Announcement rules
such as that set forth in section 844 rest upon a doc‘tnnal‘base
exhibiting two related aspects. One of these r.eﬂect_s tl}e réver-
ence of the laws for the individual’s right of privacy in his house.
[Citing cases.] The other, which is certainly of eqpa} importance
and relevance but is less frequently invoked to aid in the resolu-

tion of particular cases, is the policy discouraging where possible

the creation of situations conducive to violence. . . .” (Foot-
notes omitted.) : . .
The court alluded to the possibility that officers might be mistaken,

in an unannounced intrusion, for someone withna right to be there.
§ 9.04: “Identity”—Strict Compliance
It is the presence of the second aspect which requires that com-

pliance with section 844 include, at the very least, an effort by

lice officers to identify themselves as such prior to entry. Greven
sf)Superfor Court, supr{f: at 293. See Sabbath v. United States, 391
US. 585, 589 (1968); People v. Rosales, 68 Cal. 2.(1.299,.304 (19(.58).

The announcement of official identity is insufficient if made in a
voice too weak to be heard (Miller v. United States, 357 U.S. 301
(1958) ), ot if made simultaneously with the entry, for the occupant
has been given no reasonable opportunity to grant or refuse admit-
tance (People v. Benjamin, 71 Cal. 2d 296, 299 (1_969)). ;

An officer who said, “Police officers” several times adequately
identified himself. People v. Lawrence, 25 Cal. App. 3d 213, 222
(1972). The repeated statement aiso served as an adequate demand

\

for admittance. ; .
§9.05:  “Purpose”—Substantial Compliance

Literal compliance with the provisions of sections 844 and 1531
is not required in every case. People v. Marsfza‘{l, 69 Cal.. 2d 51, 55
(1968). Police officers will be deemed to have “substantially com-

plied” with those statutes if, prior to entry, they have given notice.

of their presence and identified themselves as polic’e officers, and
“if the surrounding circumstances made the ofﬁce'rs purpose clear
to the occupants or showed that a demand for admittance would l?e
futile.”” Peoplev. Rosales, 68 Cal. 2d 299, 302 (1968); People v. Hill,
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19 Cal. App. 3d 306, 318 (1971). In other words, an entry is zot

necessarily unlawful because police officers fail to make an express

announcement of purpose. Greven v. Superior Court, T1 Cal. 2d
287,292 (1969). See People v. Lee, 20 Cal. App. 3d 982, 988 (1971); -

People v, Sotelo, 18 Cal. App. 3d 9, 18 (1971). :
CF People v. Boone, 2 Cal. App. 3d 503, 50607 (1969).
As was said in People v. Hall, 3 Cal. 3d 992, 997 (1971), “Where
a criminal offense has just taken place within a room, the occupant
may reasonably be expected to know the purpose of the police visit
and an express statement of purpose may not be necessary.” People
v. Lawrence, 25 Cal. App. 3d 213,223 (1972). ‘
By repeatedly knocking, demanding entry, and identifying them-

- selves prior o entry, police officers will be deemed to have substan-

tially complied with sections 844 and 1531. Pegplev. Superior Court
(Johnson), 6 Cal. 3d 704, 714 (1972); People v. Cockrell, 63 Cal. 2d
659, 665 (1965); People v. Carswell, 51 Cal. 2d 602, 607 (1959);
People v. Martin, 45 Cal, 2d 755, 763 (1955); People v. Superior
Court (Ludeman), 274 Cal. App. 2d 578 (1989); People v. Foster,
274 Cal. App. 2d 778 (1969). Also, where prior to entry police offi-
cers identified themselves and placed defendants under arrest
while facing them through a‘screen door, substantial compliance
has been found. People v. Castro, 176 Cal, App. 2d 325 (1959);
People v. Littlejohn, 148 Cal. App. 2d 786 (1957).
But c¢f People v. Limon, 255 Cal. App. 2d 519 (1967), where a
parole violator, looking through an open door, already knew identi-

-ty of the officers. See too Peoplev. Bustamante, 16 Cal. App. 3d 213,

218 (1971).

§ 9.06: “Breaking”—What Constitites

Since the announcement requirements of section 844 are a codifi-
cation of the common law, it has been held that, at the very least,
the section covers unannounced entries that would be considered
a “breaking” as that term is used in defining common law burglary.
People v. Rosales, 68 Cal. 2d 299, 303 (1968). However, the Cali-
fornia Supreme Court in People v. Bradley, 1 Cal. 3d 80 (1969),
recently emphasized that section 844 “does not necessarily freeze
the law to the rules existing at common law.” .

When a police officer knocks on a door to see if someone will let
him in and, when the door is opened, he smells marijuana, he can
arrest and enter without complying with section 844. It would run
counter to common sense to have him warn a person actually en-
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gaged in the comumission of an offense. People v. Peterson, 9 Cal
ad 627, 632-33 (1970). . R
Ap’Il‘)l.lgga ?nZy also be 1(10 breaking. See Peoplev. White, 11 Cal. A;Eg.
3d 390, 396-97 (1970) (when apparent occupant opened door ofti-
cer saw contraband in her purse and arrested her.) Peoplev. Lee,
; . 3982, 990 (1971). . \
20’1’(}:122 s‘ggtli)on does not apply where there is consent to the e;;)trg‘i |
Mann v. Superior Court, 3 Cal. 3d 1, 9 (1970); People v. Lamb, 2
’ . 3d 378, 381 (1972). . _
Ca’%hl:pgansent of an absent wife is insufficient where the po}u;le
have not complied with section 844, She coqld not waive the right
to privacy of a husband then on the premises. Duke v. Superior
Court, 1 Cal. 3d 314, 321 (1969).

§ 9.07: The Opening of Closed but Un]ocked Doors or
| - Windows

' losed but unlocked door (Greven v. Superior C’ourt,.
71%1231?.1121(111 38%7 C(i);69,) . Sabbathv. United States, 391 U.S. 585 (1968));

ine of an unlatched screen door or window (People v.
i’l}:fggforzlz '?1 Cal. 2d 176, 177-78 (1969); People v. Rosales, e:s Cal.
9d 999 (1968); People v. Olivas, 266 Cal. App. 2d 380 (1968)2")4,901&3 2111
entry effected by use of a passkey (People v. Stepbenség 1966)'-
App. 2d 113 (1967); Peoplev. Arellano, 239 Cal. App. 2d3 f(fl %);
Kerv. California, 374 U.S. 23, 38 (1963) ), have begn held su di?ﬁ
“breakings” within the meaning intended by sections 844 an 55 .
CE People v. Gavin, 21 Cal. App. 3d 408, 415 (1971) (no violation

to open screen door to seize boy).

§ 9.08: Door Ajar or Opened by Third Persons

; has existed a conflict in the appellate decisions as to
w}rf:tig glalltry through an open door is 2 breaking or fl‘licisiltatz'es
compliance with section 844. People v. Beamon, 268 \27 : ‘}p.274
61,65 (1968) (disapproved such an entry); Peoplev. Ro Xquea;’,d e
Cal. App. 2d 770, 774 (1969); Pegple v. Taylor, 266 Cal(.)o_gzp. oy
(1968); and Peoplev. Hamilton, 257 Cal. A'pp. 2d '296, 3 t( 967)
(approved such an entry in principle). This conflict appears to av

' been resolved in Peoplev. Bradley, 1 Cal. 3d 80 (1969). In that case,

i ith i i i tered defend-
without complying with section 844, police officers enterea ge :
ant’s residengeyat nighttime through an open front door whlli“ de
fendant was asleep. The Supreme Court held that evlen if an
unannounced intrusion through an open door was lawful at com-
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mon law, the entry made in this case did not satisfy the purposes

of section 844 as articulated in Peoplev. Rosales, 68 Cal. 2d 299, 304
(1968), and was therefore unlawful. The Supreme Court took pains
to confine its holding to the facts of the case before it and specifi-
cally declined to state whether the announcement requirements of

section 844 applied to all entries through an open door. However, |

the court also added the following caveat:

“‘In order to avoid any possible illegality, however, it would be
advisable for officers before entering a house through an open
door to make an arrest to always demand admittance and ex-
plain the purpose for which they desire admittance unless the
case comes within an established exception to section 844.° ”
People v. Norton, 5 Cal. App. 3d 955, 960-61 (1970).

The holding in Bradley appears to also cast doubt upon the valid-
ity of those decisions which have found no breaking when a door
swings open only as a result of a normal knock and no other force
by police officers. See People v. Taylor, 266 Cal. App. 2d 14, 18
(1968); People v. Naughton, 270 Cal. App. 2d 1,10 (1969).

As indicated by People v. Lawrence, 25 Cal. App. 3d 213, 229
(1972), similarly suspect may be the cases which hold that if the
door is opened to police officers, although not by the defendant
who is to be placed under arrest, the officers may enter without
warning. People v. Rodriquez, 274 Cal. App. 2d 770, 774 (1969);
Peoplev. Chacon, 223 Cal. App. 2d 739, 743 (1963); Peoplev. Baran-
ko, 201 Cal. App. 2d 189, 194 (1962}~ but £ People v. Hamilton, T1
Cal. 2d 176, 178 (1969). N ,

§ 9.09: Entry by Trick Ruse, or Subterfuge

If the police have no probable cause and use trickery to gain
entry to a home, it isillegal. Peoplev. Heeves, 61 Cal. 2d 268 (1964);
People v. Roberts, 47 Cal. 2d 374 (1956); People v. Miller, 248 Cal.
App. 2d 731, 73540 (1967); People v. Hodson, 225 Cal. App. 2d 554,
557 (1964); see also Gouled v. United States, 255 U.S. 298 (1921),

disapproved on other grounds in Warden'v. Hayden, 387 U.S. 294
(1967). ‘ ' ; ;

Where police arranged for an informer to be invited into the
defendant’s home to observe criminal activity, the entry was not
illegal. The court said that there is nothing inherently unlawful in

the use of police deceit for the purpose of suppressing crime and

apprehending criminals. Peoplev, Metzger, 22 Cal. App. 3d 338, 341
(1971), citing Sorrells v. United States, 287 U.S. 435, 44142 (1932).
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See too People v. Ramirez, 4 Cal. App. 3d 154,158 (1970). Metzger

& Y £ . 2 s
said, however, that when “artifice” and “stratagem” invade consti

ional rights, the evidence must be suppressed. ,
m}lr? I<l:asesgnot too different other results have been ‘reached, In
People v. Mesaris, 14 Cal. App. 3d 71,75 (1970), the police asl/ced for
a Sears repairman. /it re Robert T, 8 Cal. App. 3d 990, 993 {1970),
saw a plainsclothes officer introduced as “my fr;end Joe” and invit-
ed in. S 5 o ‘

- o Je 3 [ . 5 Cal'
Mesarisdisagreed with Peoplev. Superior Court (Proctor), ;
App.e3d 109, 113 (1970). See too People v. Lopez, 269 Cal. App. 2d

461 (1968). Before Mesaris it had been the rule that if prior to an~
entry police officers have probable cause to arrest the occupants for

a feleny, and if the door is opened by the defendant as the result
of a ruse, subterfuge or trickery, unaccompanied by any exermse.of
force by the peace officer, the officer may enter without official
warning. Peoplev. Superior Court (Proctor),5 Cal.. App.3d 109,113
(1970); Ponce v. Craven, 409 F.2d 621, 626 (9th Cir. 1969); People
v. Coleman, 263 Cal. App. 2d 697 (1968); Peoplev. Quilon, 245 Cal.
App. 2d 624 (1966); People v. Brooks, 234 Cal. App. 2d 662 (1965);
Peoplev. Lawrence, 149 Cal. App. 2d 435 (1957); Peoplev. Sanford,
' Cal. App. 2d 960 (1968). .

%?nCPeopEepv. Veloz, (22 Ca)l. App. 3d 499, 502-03 (1971), the.court
did not follow Mesaris but elected to adher(? to the cited line of
cases. It permitted entry by ruse where there is prpbable cause and
found no breaking requiring that section 844 be 1n.voked.'

In Mannv. Superior Court,3 Cal. 3d 1,9 (1970), it was held that
entry was not gained by fraud. The officers did not imply that they
were invited guests by knocking shortly after guests had entered.

- There was no positive act of misrepresentation. See too People v.

Schad, 21 Cal. App. 3d 201, 206-07 (1971) (officer cpmplied with 844
but had beard and mustache and did not wear uniform or business
suit; no illegality.) -

If there isg no entry but merely a ruse to draw the person out of

' . . . » - 579
the house, this is permissible. People v. Rand, 23 Cal. App. 3d 579,
582-83 (1972); Peoplev. Tahtinen, 210 Cal. App. 2d 755, 761 (1962). ,

§ 9.10: “Presence”—Arrestee Must Be on the Premises

It should be noted parenthetically that section 844 does not per-
mit a forcible entry in any case unless the person arrested is, or is
reasonably believed to be, within the structure to be entered. Gr.evf
env. Superior Court, 71 Cal. 2d 287,293 n.9 (1969) (early morning
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hours entry); People v. Marshall, 69 Cal. 2d 51, 56 (1968) (entry
after observation of narcotics dealing from outside the premises);
Peoplev. Carswell, 51 Cal. 2d 602 (1959) (calling at a time when
suspect likely to be home from work); Peoplev. Nash, 261 Cal. App.

2d 216 (1968) (defendant’s car parked outside house); People v.

Cosx, 263 Cal, App. 2d 176 (1968) (disapproved on other groundsin

Greven, supra) (reasonable belief defendant on premises, although E

no answer to knock and identification); Vaillancourt v. Superior
Court, 273 Cal. App. 2d 791 (1969) (when the prosecution fails to
produce the evidence showing the officers had reasonable grounds
to believe the defendant was inside, the entry cannot be justified);
Peoplev. Adkins, 273 Cal. App. 2d 196 (1969). (officer knowing such

- facts not called as witness); People v. Cagle, 21 Cal. App. 3d 57, 65

(1971) (belief must be based on legally obtained evidence).
§ 9.11: Noncompliance—Where Excused

The most common grounds which are available to excuse non-
compliance with the announcement rules of sections 844 and 1531
are when a police officer acts on a reasonable and good faith belief
that compliance would increase his peril, frustrate an arrest, or
permit the destruction of evidence. People v. Rosales, 68 Cal. 2d
299, 305 (1968). ‘ '

Sections 844 and 1531 are said to be a codification of the common
law. Peoplev. Rosales, supra at 303; Millerv. United States, 357 U S.
301 (1958). Consistent with this view; People v.:Maddox, 46 Cal. 2d
301 (1956), first held that compliance with section 844 is not re-
quired if the officer’s peril would be increased or the arrest frustrat-
ed. Cases subsequent to Maddox extended excuse for
noncompliance to include the prevention of destruction of evi-
dence, relying on the general propensity of suspects to destroy
evidence when confronted by police officers. See Peoplev. Gastelo,
67 Cal. 2d 586 (1967), and People v. De Santiago, 71 Cal. 2d 18
(1969). Keryv. California, 374 U.S. 23 (1963), approved the principle
of this latter type of case under the Fourth Amendment standards
of reasonableness. However, in People v. Gastelo, supra, the Cali-
fornia Supreme Court established a rule which represented a
marked departure from prior law, Gastelo held that a police of-

ficer's belief that compliance was excused must be based upon the £

specific facts of each case. “It cannot be justified by a general

-assumption that certain classes of persons subject to arrest are more

likely than others to resist arrest, attempt to escape, or destroy
116
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‘ | son for
vidence.” Peoplev. Rosales, supra at 305. Moreover, Fhe reason
Zrzlt(ri;ninesuch cgses must be in addition to those which have con-
vinced the officers that they have probable cause to arrest for a
felony. Peoplev. De Santiago, supra at 30. People v. Marquez, 213

Cal. App. 2d 341 (1969); Martinez v. Superior Court, 213 Cal. App.

413 (1969). _ o
2dAs a'féresta)ted, although each case depends upon the sum of its

" s of ci 5 said to ex-
articular facts, some other examples of circumstances sai :
1c):::e (I:loncompliance may be useful as guidance. (§§ 9.12-9.16.) Itis
proper for a search warrant to authorize noncompliance. Parsley V.

Superior Court, 28 Cal. App. 3d 372, 379 (1972).

§ 9.12: Assumed Flight or Destroying of Evidence

Jev. Maddox, 46 Cal. 2d 301 (1956) (knocking was followed
byjzfioige inside saying, “Waita minute,” and the sound of retreatm(g1
footsteps) ; Peoplev. Carrillo, 64 Cal. 2d 387 .(19,66) (entry fpllowe :
knock and observation of man moving rapidly through kitchen);
People v. Cooper, 17 Cal. App. 3d 1112, 1121 (1971) (officer csfaw
Jestruction of narcotics through window); Peog]eﬁv;Femandez,
955 Cal. App. 2d 842 (1967) (after knocking, officers saw shq ow
come to door and then move to the rear of the building); Kinsey
v. Superior Court, 263 Cal. App. 2d 188 _(1968) (after occupa}nts
were aware that men were at door but did not respond after five

minutes, officers heard shuffling or rustling noise); People v.

; i : brace
Morales, 259 Cal. App: 2d 290 (1968) (officers saw, defendant
hir(;;el?against entgfpdoor‘ and knew wife in apartment would have

opportunity to destroy evidence); People v. Gallup, 253 Cal. App. .

1/l . 2d 197 (1966)
od 929 (1967), and People v. Phillips, 240 Cal. App 2d 1
(after léamir)lg of the officers’ identity, defendants attempted to or
sammed the door); People v. Scott, 259 Cal. App. od 268 (1968)
(defendant arrested outside apartment sounded horn of car to

warn occupants on premises); People v. Beamon, 268 Cal. App. 2d

61 (1968) (woman outside premises saw officers and ran inside

_ ’ ises saw ! “al. App.
dant tment to warn); People v. Martinez, 264 Cal. Ap
ggfg?g ??9688§p?;fﬁcer told by other officer that defendant-parol(:;g
was escaping through window); Peoplev. Clay, 273 Cal. Appf. 2% 2t :
(1969) (running inside house; “ It’s the police” ”; sound of shot);

People v. Vasquez, 1 Cal. App. 3d 769, 775 (1969) (defendant at- '

e officers identified 1selves);
tempted to close door when the officers 1dent1ﬁed themse ;
lgeogle v. Gonzales, 14 Cal. App. 3d 881, 886 (1.971) (officer gad
information that defendant and his wife had specﬁcaﬂy resolved to
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dispose of the evidence in the event of police intrusion), People v.

Calvin, 19 Cal. App. 3d 14, 22 (1971) (heroin was being cut over an - L

open toilet and one suspect had attempted to dispose of evidence
before); People v. Lee, 20 Cal. App. 3d 982, 989 (1971).

§ 9.13: Armed Suspect

An exigent circumstance excusing compliance with Penal Code
sections 844 and 1531 is the officers’ confrontation with a dangerous

deferidant. Thus, in People v. Smith, 63 Cal. 2d 779 (1966), and

People v. Gilbert, 63 Cal. 2d 690 (1965), officers were in fresh
pursuit of gun-wielding defendants; in People v. Hammond, 54 Cal.
2d 846 (1960), officer knew that defendant was armed, was likely

- to use force to resist, and was under the influence of heroin; and in

Peoplev. Robinson, %69 Cal. App. 2d 789 (1969), officers knew that
someone on the premises had been spraying the area with bullets.
However, the information that a person is or is likely to be armed
must not be stale. Pegple v. Kanos, 70 Cal. 2d 381 (1969)

§ 9.14+, Lack of Response to Knock

- Although some cases suggested the contrary (Peoplev. Cox, 263
Cal. App. 2d 176 (1968); People v. Valles, 197 Cal. App. 2d 362
(1961)), it ismow settled that even where the defendant is believed
inside, mere silence in response to knocking is of itself insufficient
to justify a forced entry. Greven v. Superior Court, 71 Cal. 2d 287,
294-95 {1969); People v. Norton, 5 Cal. App. 3d 955, 962 (1970). A

forced entry is lawful in such a situation only after the police officers

have identified themselves and reasonably believe the person in- |}

side is intentionally not responding to their knocking., Greven v.
Superior Court, supra; People v. Carswell, 51 Cal. 2d 602 (1959);
People v, Stephens, 249 Cal. App. 2d 113 (1967); Vaillancourt v.
Superior Court, 273 Cal. App. 2d 791 (1969) . There is some authority
that even such an entry is unlawful, absent other exigent circum-
stances, where the time period after knocking and identification is
only a matter of seconds. People v. Cain, 261 Cal. App. 2d 383
(1968); cf..People v. Nash, 261 Cal. App. 2d 216 {1968).

§ 9.15: Contemporaneous Commission of a Felony

In People v, De Santiago, 71 Cal. 2d 18, 29-30 (1969), it was held
that an officer’s knowledge or belief that a felony is being commit-
ted in the residence at the time relates to probable cause for arrest
and not to the imminence of disposal of evidence. “The reason for
entry without announcement must be additional to the basic reason
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entry.” However an express statement of the purpose o
fo;ﬁ«zg viy;it may not be necessary. People . I{e]], 3.(39.1. 3d 992, 997
[()1971). Also, if the officer’s knowledge or belief arises to the point
that he sees the offense being committed through an open door,
then Penal Code 844 is not applicable. People v. Lee, 20 Cal. App.
3d 982, 990 (1971). i

§ 9.16: To Render Aid ,

:frequently invoked, although valid reason.wh.lch also ex-
cu?ens ;ﬁ)fncgmplia};lce with section 844, is when police officers rga-
sonably and in good faith believe that an entry is necessary in o; er
to render aid to a person in distress inside the house. Peopie v.
Roberts, 47 Cal. 2d 374 (1956) (officers knocked, received no Cre1
sponse and heard moaning from insid’e’)); People v. Clark, 2(22 al.
App. 2d 471 (1968) (screams of “help” from woman and 11‘%5 %rg:l-
tion that she was forced into aparm}entg); Peop]e V. Rpman, i< tl
App. 2d 636 (1967) (officers investigating child-beating complaint,
after knocking and door opened, saw child apparently unconsfcfxious
on the floor); Feoplev. Neth,5 Cal. App. 3d 883, 887 (1970? (gk cesr
searched premises to discover what kind of poison had begn t ?n .

The State Supreme Court recently relperated that necessity often
justifies an action which would otherwise constitute a t.resp]ailfgs, as
where the act is prompted by the motive of preserving efor
property and reasonably appears to the actor to be necessary tor
that purpose. People v. Smith, 7 Cal.‘Sd 282, 285 (1972). P ‘

However, the court stressed in Smith and in Horackv. upfenor
Court,3 Cal. 3d 720,725 (1970), that there must be ashowing o ;ﬁf
necessity—that is, an imminent and substar}hal threat to hfe, he El ,
or property. In the absence of this showing, the const1tfﬁlnopa y
guaranteed right to privacy must prevail. In Smith an officer t\}h}/as
said to have erred in entering an apartment o locate thﬁ r(rlx% er
of a six-year-old girl who had been left alone and who da 136;3;1
given temporary shelter by a neighbor. See too § 8.06 an § 13.13.

§ 9.17: Raising Noncompliance

eci i i ive tc ising of an objection
Two special considerations relative to .the raising o ’
to noncgmpliance with Penal Code sections 844 and 1531 are here
pertinent. _ :
§ 9.18: The Requirement of an Objection
/of t « mediate impacts of Peoplev. Gastelo, 67 Cal.
On¢ of the more immediate impacts of Feopie V. )

2d (386. (1987), has been in the area of the necessity of an objection
. /) ? :

!
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to raise section 844 error. In Peoplev. Flores, 68 Cal. 2d 563 (1968),
the Supreme Court had adhered to the traditional view that the
failure to object at trial to an entry in violation of 844 waived the
ability to raise the issue on appeal. In People v. De Santiago, 71 Cal.
2d 18 (1969), however, this holding was reconsidered in light of the
dramatic departure from prior law represented by Gastelo, and
Flores was disapproved. It is now the rule that the failure to have
objected at trial does not preclude raising the issue on appeal in all
cases tried prior to October 30, 1967, the date Gastelo was decided.
People v. De Santiago, supra; People v. Berutko, 71 Cal. 2d 84, 89

(1969); People v. Hamilton, T1 Cal. 2d 176, 178 (1969); People v.

 Benjamin, 71 Cal. 2d 296, 298-99 (1969). After this Aate an objection

isrequired. Peoplev. King, 5 Cal, 3d 458, 464 (1971); Patev. Munici-
pal Court, 11 Cal. App. 3d 721, 726 (1970).

§ 9.19: Applicable to Parolees

The fact that a defendant is a parole violator does not excuse
noncompliance with section 844 even though basic Fourth Amend-
ment guarantees may not apply as fully to such a person. See People
v. Limon, 255 Cal. App. 2d 519 (1967). The protection of section 844
exists because the Legislature has expressly provided that an order
to retake a parolee must be executed “in like manner as ordinary
criminal process.” Pen. Code § 3061; People v. Rosales, 68 Cal. 2d
299, 302 (1968). Even an escape from custody does not of itself

" justify entrance into a house to make an arrest without explanation

of purpose and demand for admittance. Pen. Code § 853; Peaplev.
Kanos, 70 Cal, 2d 381, 385 (1969); People v. Arellano, 239 Cal. App.
2d 389, 390-92 {(1966).

§ 9.20: Legal Effect of an Unla w;l'ul Eutry

An entry in violation of sections 844 and 1531 renders any evi-
dence seized inadmissible and warrants a reversal of the judgment
where that evidence was crucial to the conviction. Peoplev. Berut-
ko0, 71 Cal. 2d°84, 89 (1969); People v. Hamilton, 71 Cal. 2d 176, 178
(1969); Dukev. Superior Court, 1 Cal. 3d 314, 325 (1969). However,
a reversal on grounds of noncompliance does not preclude the
prosecution from developing on retrial further specific facts known
to the officer demonstrating the validity of the entry. People v.
Berutko, supra at 90; People v. Hamilton, supra. _

Where noncompliance is evident, there must be an express or
implied determination by the trial court that a failure to comply
was excused on the basis of specific facts known to the officer.
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People v. Kanos, 70 Cal. 2d 381, 385-86 (1969). Thus, where the
record is silent as to this point (People v. Berutko, supra), or the
trial court relies on an erroneous ground (People v. Kanos, supra),
a higher court cannot assume as a matter of law that compliance

was excused.
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CHAPTER TEN
RULES FOR REASONABLE SEARCHES

§ 10.01: The Search Must Be “Reasonable”

As noted supra, § 1.03, the Fourth Amendment’s 1mmumty is
granted not against all searches and seizures, but only against those
that are “unreasonable,” and thus unconstitutional. Go-Bart Co. v.

- United States, 282 U.S. 344, 357 (1931). The search is “reasonable”

if made under a valid search warrant, properily executed, supra,
Chapter Two. It is also “reasonable” if it satisfies the requirements
of a search incident to a lawful arrest, §§ 8.01, et seq.

§ 1002: The General Standard of “Reasonableness™

There is no formula for the determination of reasonableness.
Each case is to be decided on its own facts and circumstances and
on the total atmosphere of the case. Go-Bart Co. v. United States,
982, U.S. 344, 357 (1931); People v. Berutko, Tk Cal. 2d 84,93 (1969);

rPeoplev Ingle, 53 Cal. 2d 407, 412 (1956y. Thusin United Statesv.

Rabinowitz, 339 U S. 56 (1950), overruled on other groundsin Chi-
melv. California, 395U.S. 752 (1969), the court conceded that it had
no “ready litmus-paper test” for reasonableness.

However, unless California’s standard of “reasonableness” is
higher than the federal standard, the standard or test of reasonable-
ress is that required by the Fourth Amendment to the United
States constitution. See, e.g,, Cooperv. California, 386 U.S, 58, 61-62
(1967) and Peop]e v. Superior Court (K. Smith), 70 Cal. 2d 123, 128
(1969).

§ 18.03: A Question Independent of the Officer’s Subjec-
tive Intent

Reasonableness of the search must be resolved on the basis of an
objective criterion. Thus, in People v. Castro, 249 Cal. App. 2d 168,
176 él967) where the search warrant was defective, the court
state

“[11t is arguable that thls entry was illegal because the officers’
subjective intent was to search pursuant to an invalid warrant,
rather than to arrest a man who was subject to a lawful nonwar-
rant arrest, For all we know, they might not have made an arrest
if the search had produced no evidence. but we do not think any
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such proposed subjective intent renders unlawful an entry and
seizure which the law authorized upon the basis of facts then %

within the knowledge of the officers.”
See also People v. Jones, 255 Cal. App. 2d 163, 169 (1967 ) (“Regard-

less of Lieutenant Hawkins’ testimony as to his state of mind at the -

time of the search . . . the search was reasonable.”); People v.
Sirak, 2 Cal. App. 3d 608, 611 (1969); People v. Richardson, 6 Cal,
App. 3d 70, 76 (1970); People v. Superior Court (] ohnson), 15 Cal.
App. 3d 146, 152 (1971).

§ 10.04: Necessity of a Search Warrant Whenever Practi-
cal

In United States v. Rabinowitz, 339 U.S. 56, 66 (1950), the Su-
preme Court stated that “the relevant test is not whether it is
reasonable to procure a search warrant, but whether the search was
reasonable.” Thus, it was recently acknowledged in California that
where an arrest was effectuated, “to require . . . that one officer
go to obtain a warrant while the other remains camped by the
marijuana [or other contraband] would further no recognizable
interest; it would magnify technicality at the expense of reason.”
People v. Kampmann, 258 Cal. App. 2d 529, 533 (1968). But see
People v. Marshall, 69 Cal. 2d 51, 61 (1968); People v. Fein, 4 Cal.
3d 747, 755 (1971). '

However, in Chimel v. California, 395 U.S. 752 (1969), the Su-
preme Court rejected its pronouncements in Babinowitz which,
according to the court, could “withstand neither historical nor ra-
tional analysis.” Jbid. at 760. It was then held (citing McDonald v,

- United States, 335 U S. 451, 455-56 (1948); Agnellov. United States,
269 U.S. 20, 33 (1925); and Terryv. Ohio, 392U S. 1 (1968)) that the
general requirement that a search warrant be obtained is not so
lightly to be dispensed with. Accordingly, where defendant is prop-
erly arrested in a house, officers may not, as an incident to that

arrest, search beyond the arrestee’s person and the area from with-

in which he might obtain a weapon or destroy evidence.
Specifically excepted from its application was the’search of ai-
‘tomobiles, which may be searched without warrant where it is not
practicable to secure a warrdnz because the vehicle can be quickly
moved out of the locality or jurisdiction in which the warrant is
sought. Zbid, at 764, 1.9. CF Harris v. United States, 390 U.S. 234
(1968), and Virgil'v. Superior Court, 268 Cal. App. 2d 127 (1968),
discussed infra, 12.03. ' '

) Wem

- § 10.05: Technical Violations Will not Vitiate a Reasona-
ble Search ' L

The California Supreme Court, speaking unanimously in People
v. Roberts, 47 Cal. 2d 374, 380 (1956), concluded that. the .“fact t.hat
abuses sometimes occur during the course of criminal investiga-
tions should not give a sinister coloration to procedures which are
basically reasonable.” ‘ o .

In People v. Willard, 238 Cal. 2d App. 292 (1965), the court con-
cluded at 302;

“Both from what the California cases have said on the subject
and what they have not said, we apprehend in them the undc?r-
lying principle that ... the search does not nece.ssanly
become unreasonable and illegal because the police, while not
entering the house, may be on the premises when they make
[an] observation.”

it wasthus held that where officers commit technical trespass,
their act will not vitiate the reasonableness of a subsequent search
where the occupants have not reserved for their personal privacy
the area entered. Jbid. at 307. Pecple v. Terry, 70 Cal. 2d 410, 427

(1969) (“a single trespass without more does not invalidate a subse-
quent search and seizure”). But ¢f People v. Edwards, 71 Ce}l. 2d
1096 (1969), where Willard was followed and the defendant’s ex-
pectation in the privacy of his trashcan found to be reason'able. See
People v. Berutko, 71 Cal. 2d 84, 91-94 (1969), whgre Willard was
distinguished by the fact that the officer’s observations were made
from a common area available to other tenants of the apartment;
People v. Konkel, 256 Cal. App. 2d 632, 635 (1967) (“The fact that
‘there may have been a technical trespass under the circumstances
does not make the search unlawful or unreasonable.”); and People

v. Gonzales, 214 Cal. App. 2d 168, 172-73 (1963).

Thus, it should be remembered that: ;
“‘[1t is the duty of a policeman to investigate, an we cannot
sa }[Ebatm strﬂd}');ga balance between the rights of the individual
and the needs of law enforcement, the Fourth Amendment
 itself draws the blinds the occupant could have drawn but did
not.’ (Italics added.)” Peoplev. Berutko, 71 Cal. 2d 84,93 (1969),
quoting Statev. Smith, 37 N.J. 481 (1962), cert. denied, 374 U.S.
835 (1963). - ~ ~ (
However, equally clear is the fact that officers may not have the
benefit of visual access to premises obtained by means of apertures |
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made or installed by the officers or third persons for the purpose

of observation. People v. Regalado, 224 Cal. App. 2d 586 (1964).

Recent cases de-emphasize the question of trespass and attempt

to resolve the reasonableness of the search by asking whether the

accused has exhibited a reasonable expectation of privacy and

whether that expectation has been violated by unreasonable gov-

t(ernmental intrusion. People v. Maltz, 14 Cal. App. 3d 381, 394-95
1971). | :

An illustration of the effect of unlawful, yet innocuous, conduct
by the police on the reasonableness of a search and seizure is pre-
sented by the failure to comply with Penal Code section 841 (set
out supra, § 4.03). A violation of that section, requiring the arrestee

- to be informed of the cause and authority for the arrest, does not

automatically require the exclusion of evidence seized in an other-
wise lawful arrest. Peoplev. Vasquez, 256 Cal. App. 2d 342, 34546,
n.2 (1967), : Lo

Similarly, the fact that defendant is not formally piaced under
arrest prior to the search is immaterial where probable cause for
the arrest is in fact present. “ “To hold differently would be to allow
a technical formality of time to control when there has been no real
interference with the substantive rights of a defendant.’ ” People

v. Cockrell, 63 Cal. 2d 659, 666-67 (1965), quoting Holtv. Simpson, !

340 F.2d 853, 856 (9th cir. 1965). See § 10.07, Infra, for fuller discus-
sion of the "‘contemporaneous” nature of incidental searches.

'§ 10.06: 7o Be Ileés'onable, the Search Must Be Related,
or an Incident to the Arrest o

“To abide by the rule ourselves (and to clarify it for those who
must work under it in the field) we are constrainad to hold that 2
search is not ‘Incidental to an arrest’ unless it is limited to the

premises where the arrest is made; is [substantially] contemporane- |

ous therewith; has a definite object and is reasonable in scope.”
(Emphasis added,) People v. Cruz, 61 Cal. 2d 861, 866 (1964). But

see § 8.01.

§ 10.07: Substantially “Contemporaneous Therewith” as
to Time and Place o ‘

It is clear that if probable cause for an arrest exists at the outset,
a search preceding the formality of a substantially contemporane-
ous arrest may be “incident” thereto, People v. Terry, 70 Cal. 2d
410, 429 (1969) (“the fact that defendant’s flight prevented an ar-

rest does not alter the legality of the police officers’ entry and
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rch”); Peoplev. Yeoman, 261 Cal. App. 2d 338, 346 (1968), over-
jfzz}ed m) wot]gjer respect in People v. De Santiago, 71 Cal. 2d 18,30
(1969) (pre-Chimel search of apartment producing contrabanfi,
other than in plain sight was incident to the arrest even though it
preceded the arrest); People v. Allen, 261 Cal. App. 2d 8, 10 (1968)
(fact that the search preceded arrest is immaterial where the facts,
at the outset, provided probable cause for the arrest)‘; J’Deopl_e V.
Williams, 67 Cal. 2d 226, 229 (1967) (search of defendar_lt s vehicle
was incident to arrest of defendant one block away 20 minutes after
abandoning vehicle); Caughlin v. Superior Court, 4 Cal. Qd 461, 465
(1971) (after arrest in front of store arrestee d‘irected ofﬁcer’ to car
in rear parking lot; officer looked inside to find address and saw
contraband in open purse; evidence admitted as being seized “vir-
tually contemporaneously with the arrest”); People v. Maltz, 14
Cal. App. 3d 381,390 (1971) (search preceded arrest by.momel.ats) .

A defendant has no right to be arrested at any particular time.
United States v. Bradley, 455 F.2d 1181, 1187 (1st Cir. 1972).

§ 10.08: Different Time or Place—FExamples

In Stonerv. California, 376 U.S. 483 (1964), police by tl.leir investi-
gation were led to defendant’s hotel room where, during df:fend-
ant’s absence, the room was searched and incrimiriating evidence
found. Defendant was arrested in another state, two days later, and
the evidence previously seized used to convict him. Among other
grounds (improper entry into the hotel room) the_ Supreme Court
held that the search could not be justified as “incidental to an
arrest” since the two were unrelated in time and place (citing

~ Preston v. United States, 376 U.S. 364 (1964)). Jamesv. Louisiana,

382 U.S. 36 (1965). ‘
Similarly in People v. King, 60 Cal. 2d 308, 311 (1963), a search
at a different time (one hour) and place (several blocks) from the

- arrest was found not to be contemporaneous. To the same effect,

see People v. Shelton, 60 Cal. 2d 740, 744 (1964), where the search,
two miles from the point of arrest, was not incidental to the arrest.
In People v. Jackson, 254 Cal. App. 2d 655, 659 (1967), the search
of a vehicle at 9 a.m. September 22, was not incident to the arrest
at 11:30 p.m., September 21, nor did the search take place in the
“general area” of the arrest, three miles away. Se:e a[soj’eop]e V.
Burke, 61 Cal. 2d 575 (1964). But see Peoplev. Fritz, 253 Cal. App.
2d 7, 1416 (1967) (search of car generally incident to arrest). Qz‘.‘
Coolidge v. New Hampshire, 403 U.S. 443, 456-57 (1971) (arrest in
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house did not authorize search of car in driveway).
Pre-Chimel, it was improper to search a dwelling where an arrest

~ is made 15 to 20 feet outside. Shipley v. California, 395 US. 818 §&
(1969). Or even when the arrest is made on the front steps. Vale E
v. Louisiana, 399 U.S. 30<1970). But it was proper to search when
at the time of arrest the arrestee’s body was half in the doorway and i

half out. People v. Aguirre, 10 Cal. App. 3d 884, 892 (1970).

§ 10,09
pose

The object of a search incident to the arrest must be to obtain’
evidence of the very offense which the officers reasonably believe {-

* to be committed. People v. Marquez, 259 Cal. App. 2d 593, 601

(1968) ' (the officers could reasonably believe articles to contain

narcotics; search thereof pursuant to arrest was reasonable).

§ 10.10: The Arrest Cannot Be a Pretext for the Search
The officers may not use the fact of an arrest as a pretext for the

search for evidence. Kaplan v. Superior Court, 6 Cal. 3d 150, 154 1

(1971); People v. Fein, 4 Cal, 3d 747, 755 (1971); Cunhav. Superior
Court, 2 Cal. 3d 352, 358 (1970); People v. Edwards, 71 Cal. 2d 1096
(1969). Blazakv. Fyman, 339 F. Supp. 40, 43 (D. Ariz. 1971). Thus,
in People v. Mickelson, 59 Cal. 2d 448 (1963), the investigating
officers had already determined that a motorist was not the robbery

suspect sought but nevertheless searched the car. The court found ||

the search invalid, stating at 454:

“[Tlhe officer elected to rummage through closed baggage
found in the car in the hope of turning up evidence that might
connect Zauzig with the robbery. That search exceeded the
“bounds of reasonable investigation. It was not justified by proba-
ble canse to make an arrest, and it cannot be justified by what
it turned up. [Citation,)” -

See also Peoplev. Haven, 59 Cal. 24 713,719 (1963) (‘the search, not - |

the atrest, was the real object of officers’ entry into a house remote
in distance to the point of detention); People v. Groves, 71 Cal, 2d

1186 (1969) (arrest of defendant in his apartment was delayed not

because the officer wished to conduct an incidental search of the
apartment, but because the officer hoped that defendant would

lead him to defendant’s accomplice; thus, the arrest was not pretext
for the search); Cunhav. Superior Court, 2 Cal. 3d 352, 358 (1970);

People v, Deam, 10 Cal, App. 3d 162, 166 (1970). However, that a
| 128
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" parcotics officer served a warrant for burglary did not establish that

the arrest was a pretext. People v. Honore, 2 Cal. App. 3d 295,
302-02 (1969). ' :

§ 10.11: Absence of Proper Purpose—Examples

(A number of pre-Chimel cases illustrate this concept, although
the scope of search today would be more restrictive in most in-
stances under Chimel) | L

In People v. Tellez, 268 Cal. App. 2d 375 (1968), defendant ex-
ecuted a sale of heroin to an undercover narcotics agent in a park-
ing lot. Two weeks later, pursuant to an arrest warrant, defendant
was arrested in his home and a 45-minute search made revealing
narcotics. It was held (citing Peoplev. Jackson, 198 Cal. App. 2d 698
(1961)), that the search did not have a definite object and was
unreasonable in scope. The court found that “the mo#ivationin the
search could not have been to find evidence of the earlier sale”
(emphasis added) inasmuch as compelling proof was alfeady
present to support that offense (the agent’s testimony) . Zbid. at 379.
But see People v. Rogers, 270 Cal. App. 2d 705 (1969), and Skelton
v. Superior Court, 1 Cal. 3d 144 (1969).

Similarly, in People v. Baca, 254 Cal. App. 2d 428, 431 (1967), it
was held that defendant’s arrest on the premises pursuant to a
fugitive warrant “could not have been made for the purpose of
providing evidence of guilt of that crime. The officers had no legiti-
mate purpose other than to arrest her as a fugitive.. . . . Once they
had discovered her, and she had come out of the bathroom, their

- purpose had been fulfilled. There was no need to search further

once the object of the search had been found.” (Emphasis added.)
See also Nugentv. Superior Court, 254 Cal. App. &d 420, 427 ( 1967);
and Peoplev. Green, 2414 Cal. App. 2d 614 (1968) (search of vehicle
was pursuant to officer’s general curiosity). Compare Lewis v.
United States, 385 U.S. 206 (1966), where the Supreme Court stated
that the Fourth Amendment is not violated when a government
agent enters pursuant to an invitation and then neither sees, hears,
nor takes anything either unrelated to the business purpose of his
visit (sale of marijuana) or not contemplated by the occupant.

§ 10.12: Distinction—Evidence of Other Crimes in Open
View

To be distinguished from searches made without a definite object
(§ 10.11, supra) are those where the officers observe from a lawful
vantage point the evidence of other crimes (or contraband) in
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open view. While this is discussed in some detail, infra, § 13.01, et
seq., a few examples will be helpful at this point.

In People v. Muriel, 268 Cal. App. 2d 477 (1968), officers were = B

investigating what they believed to be illicit car stripping and ob-

served narcotics paraphernalia in plain sight on the rear trunk of - i

a vehicle; the arrests, search, and seizures were upheld. In People
v. Kampmann, 258 Cal. App. 2d 529 (1968), evidence observed in

defendant’s apartment during a proper kidnapping investigation

was found to be valid, although a subsequent search of the apart-
ment was held improper. In People v. Carmical, 258 Cal. App. 2d
103 (1968), a weapon was observed in the possession of a felon
during @ narcotics investigation. See also Peoplev. Huguez, 255 Cal.
- App. 2d 255, 227-28 (1967) (misdemeanor arrest, heroin in open
paper bag observed by officer); and People v. Jones, 255 Cal. App.
2d 163, 170 (1967) (where marijuana observed during rape investi-
gation was properly admitted into evidence).

The Supreme Court in Warden v. Hayden, 387 U.S. 294 (1967),

overruled Gouled v. United States, 255 U.S. 298 (1921), which pro- |

hibited the seizure of “evidentiary” items; under Gouled, officers
could seize only “instrumentalities, fruits or contraband.” Under
Warden, however, either type of evidence may now be seized
where the officers are properly on the premises. Peoplev. Terry,
2 Cal. 3d 362, 394-95 (1970).

The new rule was recently extended to permit police to seize not
only evidence but potential evidence as well. People v. Curley, 12
Cal., App. 3d 732, 747 (1970). '

One jurisdiction holds, however, that a seizure of private papers

is still prohibited. See Hill v. Philpott, 445 F.2d 144 (7th Cir. 1971); %

United Statesv. Blank, 330 F. Supp. 783, 786 (N.D. Ohio 1971). See
too Note, Seizure of Personal Records Violates the Fifth Amend-
ment, 46 Tulare L. Rev. 545 (1972).

Seemingly opposed to this position is Peoplev. Thayer, 63 Cal. 2d
635, 638, 643 (1965), quoting Gouled v. United States, 255 U.S, 298,
309 (1921): “There is no special sanctity in papers, as distinguished
from other forms of property, to render them immune from search
and seizure, if only they fall within the scope of the principles of the
cases in which other property may be seized . . . .” See People v.
Sirhan, T Cal, 3d 369, 399 (1972).
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§ 10.13: Exploratory or Blanket Searches Prohibited

* The appellate courts often articulate the “definite object” re-
quirement of a search in different ways. Thus, in addition to the .

rules stated supra, § 10.10, it is often said that without probable
cause for an arrest, the antecedent search is nothing more thgr}
“exploratory” and therefore unreasonable. See Parrish v.- Civil
Service Commission, 66 Cal. 2d 260 (1967); People v. Gale, 46 Qal.
od 953 (1956) (Border search of automobiles as part of routine
searches “to curb the juvenile problem” did not justify search)’;
People v. Schaumloffel, 53 Cal. 2d 96 (1959) (search of doctor’s
office was general and exploratory, and the records seized were
unconnected with an abortion for which the arrest was made); but
¢f, People v. Rogers, 210 Cal. App. 2d 705 (1969), and Skelton v.
Superior Court, 1 Cal. 3d 144 (1969). '

§ 10.14: “Reasonable in Scope”

Assuming the existence of a valid arrest, the search undertaken
is ot incidental thereto unless it is “reasonable in scope.” People
v. Cruz, 61 Cal. 2d 861, 866 (1964). The proper scope of a search of
a person (§ 10.15), premises (§ 8.01), and automobile (§§ 12.04-
12.06) are discussed separately.

§ 10.15: Search of the Person

It is axiomatic that a search of the person incidental to a lawful
arrest is valid. People v. Ross, 67 Cal. 2d 64, 69 (1967); Peop!e V.
Terry, 2 Cal. 3d 362, 393 (1970). The rule was recently reafﬁ'rmed
by the United States Supreme Court in Chimel v. Ca]szjma, 395
US. 752 (1969), where the court stated: “When an arrest is miade,
it is reasonable for the arresting officer to search the person arrest-
ed inorder to remove any weapons that the latter might seek to use
in order to resist arrest or effect his escape.” Ibid. at 762-63. (Chi-
mel’s limitation on the proper scope of a search in the immediate
area of the arrest is discussed elsewhere.) :

§ 10.16:. Proper v. Improper Search—Examples

“‘Unquestionably, when a person is lawfully arrested, the police
have the right, without a search warrant, to make a contemporane-

ous search of the person of the accused for weapons or for the fruits.

of or implements used to commit the crime.”” Peoplev. Jones, 255

Cal, App. 2d 163, 168-69 (1967), quoting Freston v. United States, .

376 U.S, 364, 367 (1964). Furthermore, a s_earch of a person for the
131
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purpose of uncovering evidence of other crimes is generally inci- &
dent to a valid arrest, notwithstanding what has been said supra, §

10.11, regarding proper object or purpose of the search. See Peaple
v. Sirak, 2 Cal, App. 3d 608, 611 (1969).

Thus, where there are sufficient facts to arrest defendant, the
. search of his pocketsfor the fruits of a burglary or robbery is proper
incident to the arrest. People v. Davis, 260 Cal. App. 2d 186, 189
(1968). The same rule applies to the search of a suspect’s pockets
or hands-during the course of a narcotics arrest. People v. Ro-
driquez 274 Cal. App. 2d 770, (1969) (clenched fist); People v.
Welch, 260 Cal. App. 2d 221 (1968) (pocket); People v. Duarte, 254
Cal. App, 2d 25, 29 (1967) (pocket); People v. Carmical, 258 Cal.
App. 2d 103 (1968) (pocket); Peaple v. Monreal, 264 Cal. App. 2d
263, 265 (1968).

In People v. Duncan, 51 Cal. 2d 523 (1959), although defendant
was arrested for misdemeanor vagrancy, it was held that the search
of his person was proper by virtue of recent rape-murders in the
area augmented by defendant’s conflicting stories. C¥ § 12.16, infra,
however, which indicates that, generally, a misdemeanor arrest
(e.g., a traffic offense) does not warrant a general search of the
person, only at most a superficial search for weapons.

It has been held proper to search a defendant’s suitcase on his
arrest. United States v. Mehciz, 437 F.2d 145, 147 (9th Cir. 1971);
People v. Williams, 174 Cal. App. 2d 175, 183 (1959) (pre-Chimel
search of arrestee’s handbag sustained).

‘A search of a person at the time of his booking has always been
considered contemporaneous to his arrest and is a reasonable
search. People v. Martin, 23 Cal. App. 3d 444, 447 (1972); Peoplev.
Mercurio, 10 Cal. App. 3d 426, 430 (1970); Peoplev. Rogers, 241 Cal,
App. 2d 384, 389 (1966); People v. Munsey, 18 Cal. App. 3d 440, 448
(1971). See too Gov. Code § 26640. The practice was said to be
“ordinarily reasonable™ in People v. Superior Court (Simon), 7 Cal.
3d 186, 208 (1972). .

A search for narcotics has been upheld where the person was
arrested for alcoholic intoxication. People v. Steeples, 22 Cal. App.
3d 993, 996 (1972). ’ '
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CHAPTER ELEVEN
STOP AND FRISK

' § 11.01: The }?zjgbt To Detain or Question B

Jf a police officer has some basis for suspicion, but he does not
have probable cause to arrest or {o search, are there §t111 some
actions he can take against a suspect? Can he make lesser‘mtrusmns
on privacy than a full arrest and search? The courts have, in general,
permitted such intrusions when they are balanced by a matching

ntity of information. L
qu’il‘he tI}J,nii:ed States Supreme Court remarked in Terryv. Ohio, 362
US. 1, 13 (1968): - _ ‘

“Street encounters between citizens and police officers are in-
credibly rich in diversity. They range from wholly friendly ex-
changes of pleasantries or mutually useful information to hostﬂe
confrontations of armed men involving arrests, or injuries, or
loss of life. Moreover, hostile confrontations are not all of a piece.
Some of them begin in a friendly enough manner, only to take
a different turn upon the injection of some unexpected element
into the conversation. Encounters are initiated by: the police for
a wide variety of purposes, some of which are wholly unrelated
to a desire to prosecute for crime.”

The court said (at 22): _ '
«_, . a police officer may in appropriate circumstances qnd in
an appropriate manner approach a person for purposes of inves-
tigating possibly criminal behavior even though there is no
probable cause to make an arrest. . . . .

The United States Supreme Court thus permittcifl the contmuqd
application of an established California rule, described as follows in
People v. Mickelson, 59 Cal. 2d 448, 450-51 (1963) .

“In this state, however, we have coqsistently held that circum-
stances short of probable cause to make an arrest may still justify
an officer’s stopping pedestrians or motorists 1n the streets for
questioning. If the circumstances warrant it, he may in self-
protection request a suspect to alight from an automobile or to
submit to a superficial search for concealed weapons. Should the
investigation then reveal probable cause to make a arrest, the
' officer may arrest the suspect and conduct a reasonable inciden-
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tal search, [Citations.]”

This rule applies both to vehicle stops and to confrontations with
pedestrians. In fact, the California rule was first established in vehi-
cle cases. See People v. King, 175 Cal. App. 2d 386, 390 (1959).

It was preceded by statements in the cases that “it is not unrea-
sonable for officers to seek interviews with suspects or witnesses or
to call upon them at their homes for such purposes.” People v.
Michael, 45 Cal. 2d 751, 754 (1955); Peoplev. Martin, 45 Cal. 2d 755,
761 (1955). =

This rule was then broadened to permit detention. People v.
Manis, 268 Cal. App. 2d 653, 662 (1969).

. As was said in People v. One 1960 Cadillac Coupe, 62 Cal. 2d 92,

: 96 (1964):

*“*‘We do not believe that our rule permitting temporary deten-
tion for questioning conflicts with the Fourth Amendment. It
strikes a balance between a person’s interest in immunity from
police interference and the community’s interest in law enforce-
ment. It wards off pressure to equate reasonable cause to investi-
gate with reasonable cause tc arrest, thus protecting the
innocent from the risk of arrest when no more than reasonable
investigation is justified.”” ‘

Some questioning and social pleasantries may not require a for-
mal showing of justification, but if the cirumstances indicate a de-
tention, some restriction of the citizen’s liberty, then the courts will
insist on some degree of cause. As was said in People v. Cowman,.
223 Cal. App. 2d 109, 116 (1963), quoting from Hood v. Superior
Court, 220 Cal- App. 2d 249, 245 (1963):

“ ‘[E]ven though the circumstances authorized such “temporary
detentions” may be “short of probable cause to make an arrest”
[citation] nevertheless there must exist some suspicious or
unusual circumstance to authorize even this limited ivasion of
a citizen’s privacy. . . .'” See People v. One 1960 Cadillac
Coupe, 62 Cal. 2d 92, 96 (1964).

In Battsv. Superior Court, 23 Cal. App. 3d 435, 439 (1972), it was
said that knocking on the window of a van was not a detention.
When the window was opened, there was a smell of marijuana,
which justified arrest.

The United States Supreme Court recently reaffirmed the Stop
and Frisk rules in Adamsv. Williams, 32 L., Ed 2d 612 (1972), where
it said: o
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~ «The Fourth Amendment does not require a policeman who
lacks the precise level of information necessary for probqble
cause to arrest to simply shrug his shoulders and allow a crime
to oceur or a criminal to escape. . . . Abriefstop ofa suspicious
individual, in order to determine his identity or to maintain the
status quo momentarily while obtaining more information, may
be most reasonable in light of the facts known to the officer at
the time, . . .”

§ 11.02: Circumstances Justifying Temporary Detention

As was said in People v. Henze, 253 Cal. App. 2d 986, 988 (1967 ):
“While the circumstances which will justify temporary deten-
tion have not been azticulated with precision, still f‘rom tbe cases
we have acquired a rough picture of the situations in yvhlch such
a detention is warranted. First, there must be a rational suspi-
cion by the peace officer that some activity out of the ordinary
is or has taken place. Next, some indication to connect the per-
son under suspicion with the unusual activity. Finally, some
suggestion that the activity is related to crime.

See too People v. Manis, 268 Cal. App. 2d 653, GQMG (1969),
where the court made a list of concrete exaénplei to give form and
content to the general idea of temporary detention.

In Peoplev. £guper1'or Court (Acosta), 20 Cal;‘ﬁ‘xpp. 3d 1085, 1088-
91 (1971), the court examined the statement, Whgre the events
are as consistent with innocent activity as with criminal activity, a
detention based on those events is unlawful. . . .~ made in [rwin
v. Superior Court, 1 Cal. 3d 423 (1969). The Acosta court de_c!med
to conclude that detention is allowed only where the probability of
criminal behavior outweighs the probability of innocence.

§ 11.03: Factors Justifying or Tending To Support Tempo-
rary Detention ~

The following factors have been used to help justify temporary

detention. Each alone may be insufficient, but they have been
regarded as significant by the courts.

NIGHT

People v. Henze, 253 Cal. App. 2d 986, 989 (1967). (“The law

in many instances draws a sharp distinction between the con-

trols which may be exercised by peace officers during the night-

time and those to which they are limited during dthght l}ours,

and most of the cases upholding temporary detention for inves-
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tigation and questioning have arisen out of incidents which oc-

curred at night.”) )

People v. Rosenfeld, 16 Cal. App. 3d 619, 622 (1971); People v.
Jackson, 164 Cal. App. 2d 759, 761 (1958); People v. Flores, 23 Cal,
App. 3d 23,27 (1572). See too §17.15.

- DRIVING )
Erratic or Suspicious Driving

| People v. Anguiano, 198 Cal. App. 2d 426 (1961); Wilson v. Porter,

361 F.2d 412 (9th Cir. 1966); People v. Williams, 263 Cal. App. 2d
756,759 (1968); Cornforthv. Department of Motor Vehicles, 3 Cal.
App. 3d 550, 552 (1970), ‘ ;

Slow Speed of Vehicle

. Williams v. Superior Court, 274 Cal. App. 2d 709, 712 (1969).

Traffic Violation or Equipment Violation
People v. Vermouth, 20 Cal. App. 3d 746, 752 (1971) (cracked tail

light); People v. Superior Court (Fuller), 14 Cal. App. 3d 935, 942

(1971); People v. Clayton, 13 Cal. App. 3d 335, 337 (1970); People
v. Villafuerte, 275 Cal. App. 2d 531, 543-35 (1969); People v. Bord.
wine, 268 Cal, App. 2d 290, 292 (1968). |

OTHER VEHICLE INCIDENTS

lllegal Parking

Bramlettev. Superior Court, 273 Cal, App. 2d 799, 804 (1969), ques-
tioned in another respect in Mozzetti v, Superior Court 4 Cal. 3d
699, 703 (1971). S

Sitting in a Parked Car at an Unusual Time and Place

People v. Martin, 46 Cal. 2d 106, 108 (1956); People v. Cowman,
223 Cal. App. 24 109, 118 (1963); Feople v. Mosco, 214 Cal. App. 2d
581, 585 (1963).

Vehicle Resembles One Used in Crime

People v. Watson, 12 Cal. App. 3d 130,.134-135 (1970); People v.
Turner, 2 Cal, App. 3d 632 (1969) . See too § 7.0.

Car at Unusual Place .,
People v. Beverly, 200 Cal. App. 2d 119, 125 (1962) (near closed
wrecking yard); Peoplev, Martin, 46 Cal. 24 106, 108 (1956) (lover’s
lane); People. Ellswort, 190 Cal. App. 2d 844, 847 (1961) (parked
on secluded and lonely road); People v. Sackett, 260 Cal. App. 2d
307 (1968) (near commercial area with prior burglaries); People.
Lovejoy, 12 Cal. App. 3d 883, 886 (1970) (near sheriff's warehouse
previously burglarized); /n re Elizabeth H, 20 Cal. App. 3d 323, 327
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r in country at 4:00 a.m. with four juveniles); of. Peop_]e
\(/19[%2’11;2& 20 Cal. A}:pp. 3d 590, 592 (1971) (improper to detain
because car at rest area on highway and turned on lights).

ACTIVITY OF INDIVIDUAL
Suspect Fits Description of Fe]on C
Peoplev. Adam, 1 Cal. App. 3d 488, 489 (1969); Peoplev. Alr_nog;e:i
13 Cal. App. 3d 244, 246 (1970); People v. Crump, 14 €Cal. AE]TS'SQ :
547, 551 (1971); People v. King, 175 Cal. App. 2d 386, 3&;(‘) (168 ):
Peoplev. Ouellette, 271 Cal. App. 2d 33, 36 (1969) (AW? Pserv];ce
man); People v. Heard, 266 Cal. App. 2d»747 (1968); of People v.
Collins, 1 Cal. 3d 658 (1970).
Flight '
. Martin, 46 Cal. 2d 106, 108 (1956); Peoplev. Sartain, 268
Callj.ez:gi)e. ‘2,djz{86, 490 (1968); Peoplev. Collom, 268 Cal. App. 2d 242,
246 (1968); People v. King, 270 Cal. App. 2d 817, 821 (1969).
People v.‘.gCruppz; 265 Cal. App. 2d 9, 12 (1968). Cf Williamsv.

* Superior Court, 274 Cal. App. 2d 709, 712 (1969) (attempt Fo avoid

police).
Hitchhiking
- People v. Superior Court (Heyris), 273 Cal. App. 2d 459, 462
(1969). "
- Defendant Carrying Wire o
P:o;le v. Livingston, 4 Cal. App. 3d 251, 257 (1970) (officers
suspected auto thefts). e '
Walking on Darkened Street in Z_Vejgbbo.rlzood with Numer-
ous Buzglary and Prowler Complaints 10). St Pl
People v. Caylor, 6 Cal. App. 3d 51, 56 (19 ). See too Peoplev.
Wogg’g 7 Cal. };pr. 3d 382, 387 (1970) (walking at night vyherg
officers were investigating shots fired report); People v. Manis, 26
Cal. App. 2d 653 (1969) (walking in rain with unprotected typewntl-c
er in high frequency burglary area; changed direction on'sight of
officer). R ' v
Furtive Movement on Seeing Police
People v. Martinez, 6 Cal. App. 3d 373, 377 (1970); People v.
Gravatt, 22 Cal. . . 3d 133, 137 (1971) (two men in frqnt of bar
slam trunk of car shut on sight of officer).

Youthful Appearance ,
Pendergraft v. Superior Court, 15 Cal. App. 3d 237, 241 (1971)
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(hitchhiker cou‘l@ be runaway juvenile).
«~  Connection to Car
If officers have probable cause to arresta '
: Ve ¢a person and they ha
- arational suspicion that he may be in a car, they have aright {o stgg
the car. Jackson v. Superior Court, 214 Cal App. 2d 656, 661 (1969).
TYPES OF CRIMES S0
5 A }Hasb ?f' HRecent Burglaries in the Nengbc)g}boo&l\\
eople v. Flores, 23 Cal. App. 3d 23, 27 (1979); Pevplev. MeClai
209 Cal. App. 2d 224 (1962); People v 44 Cal. App. 9d 914
210 (1o5t) : (1962) pie v. West, 144 Cal. App. 2@ 214,
Burglary or Hobbery in Area :

Peoplev. Anthony,7 Cal. App. 3d 751,761 (1970); Peoplev. Meji
272 Cal, App. 2d 486, 490 (1969); Pecnle v. W1111a)ms 263 Cal. fé’ﬁf

2d 756, 759 (1968). |
“Casing of Service Station in Preparation for Robbery
People v. Jackson, 268 Cal. App. 2d 306, 310 (1968).
Burglarious Activity
FPeople v. Boyd, 16 Cal. App. 3d 901, 905 (1971).
» A;eg o; Ada’{ess Had Narcotic Activity
Leople v, , 268
e e L

DgziendazatPre;entﬂengMassArreSt3t51'tusfo’rDangemus
People v. Roach, 15 Cal. App. 3d 628, 632 (1971).
Apparent Narcotic Activity’
Peaplev. Bea], 268 Cal. App. 2d 481, 484 (1968); Peoplev. Coll
5562 %%ld_%gp(i%% 12)42}346 (1968); Peope . Han)c’z'y, 16 Cal App 3
00, 860 1); Leopie v. Maliz, 14 Cal. App.
(1971). See too § 705, - 04 L App. 3d 381, 300-89
If the Place Was One Where Gy, Frequ ‘”{
Crrenty s e W ere nmes Had Frequently and
People v. Mickelson, 59 Cal. 24448 (1963); People y. Gibson. 9
' 09 Lal. {1903); Feoplev. Gibson, 220
{%:11 égé)é)&%s, 210-21 ggﬁi)égsg%gle v. Brown, 271 Cal. App. 2d 391,
(1969); Peoplev. One Caevrolet, 179 Cal. App.
(1960) (child molestations). See too § 7:09. e e zd P 610
SOURCES OF INFORMATION
Informers Tip -
Adams v. Williams;32 L. Bd 2d 612 (1972);

o
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. i Lane v, Superior Court, 271 Cal. App. 2d 821, 824 (1969). People

v, Koehn, 25 Cal. App. 3d 799, 802 (1972).
: Official Channels

Restani'v. Superior Court, 13 Cal. App. 3d 189, 196 (1970); Ojeda
v. Superior Court, 12 Cal. App. 3d 909, 917 (1970); People v.
Shoemaker, 16 Cal. App. 3d 316, 319 (1971); Peoplev. Turner, 2 Cal.
App. 3d 632, 635 (1969). Co

NECESSITY FOR IMMEDIATE ACTION

Peoplev. Wickers, 24 Cal. App. 3d 12, 16-17 (1972) (Companion

fled). - ,
Incorrect Information May Justify Detention

People v. Honore, 2 Cal. App: 3d 295 (1969); People v. Marquez,

937 Cal. App. 2d 627 (1965).

§ 11.04: Evidence Insufficient To Support Temporarj'De-
tention

Nervousness was held to be an insufficient basis in Pegple v.
Moore, 69 Cal. 2d 674 (1968). : :

Private citizen gave nebulous information about defendants car-
rying on a conversation and behaving in a way that might be con-
sistennt with unlawful behavior. Peoplev. Escollias, 264 Cal. App. 2d
16 (1968). |

Citizen reported defendant and companion were hanging
around and acting suspicious. People v. Hunt, 250 Cal. App. 2d 311

1967). ) |
( Car had out-of-state registration. Officer felt it might be improp-
er. People v. Franklin, 261 Cal. App. 2d 703 (1968).

Passenger waiting at Airport. Irwin v. Superior Court, 1 Cal. 3d
423, 427 (1969),

Officer says, “ ‘You're under arrest.” ” Peoplev. Curtis, 70 Cal, 2d
347, 359 (1969). ,

Truck had VW parts and one occupant had a prior arrest. People
v. Callandret, 274 Cal. App. 2d 505, 507 (1969). Cf Anderson v.
Superior Court, 9 Cal. App. 3d 851, 857 (1970).

Two young passengers in car at 1:15 a.m, Peoplev. Horton, 14 Cal.

- App. 3d 930, 933 (1971). CFf People v. Anguiano, 198 Cal. App. 2d

496, 428 (1961). See too People v. Henze, 253 Cal. App. 2d 986, 988

o (1967). |

Turning Back on Officer o
. People v. Hosenfeld, 16 Cal. App. 3d 619, 622 {1971).

139

LY

450 830




§ 11.05: Pat ‘Searcbes‘

Prior to the time an arrest is made on full probable cause, the

officer may be permitted to make a protective search. The leading

case is Terry v. Ohio, 392 US. 1, 24 (1968), which says:
“[W]e cannot blind ourselves to the need for law enforcement
officers to protect themselves and other prospective victims of
violence in situations where they may lack probable cause for
arrest. When an officer is justified in believing that the individ-
ual whose suspicious behavior he is investigating at close range
is armed and presently dangerous to the officer or to others, it
would appear to be clearly unreasonable to deny the officer the
power to take necessary measures to determine whether the

person is in fact carrying a weapon and to neutralize the threat
of physical harm.” ~

The court (at 25) reasoned, however, that even a limited search

of the outer clothing for weapons constitutes “a severe, though
brief, intrusion upon cherished personal security, and it must surely
be an annoying, frightening, and perhaps humiliating experience.”
The court authorized (at 27), - ‘
“[A] narrowly drawn authority to permit a reasonable search for
- weapons. for the protection of the police officer, where he has
reason to believe that he is dealing with an armed and danger-
ous individual, regardless of whether he has probable cause to
arrest the individual for a crime. The officer need not be abso-
- lutely certain that the individual is armed; the issue is whether
“a reasonably prudent man in the circumstances would be war-
ranted in the belief that his safety or that of others was in danger.

The court said too that due weight should be given, not to incho-
ate and unparticularized suspicions or hunches but to the specific

- reasopable inferences which he is entitled to draw from the facts

in light of his experience. The court also warned (at 29) that the
search must be “confined in scope to an intrusion reasonably de-
signed to discover guns, knives, clubs, or other hidden instruments

for the assault of the police officer.”

The officer in Terryhad observed three men acting in a manner
the officer took to be a preface to a “Stick up.” This made a deten-
tioll reasonable and it was reasonable for the officer to fear they
were armed. The court also spoke approvingly of the manner in
which the officer made the search, He patted down the outer cloth-
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.o “He did not place his hands in their pockets or under the outer
'lsi%fac% of their garmegts until h; l})lad felt weapons, and then he
reached for and removed the guns, ,
m?;elt{w companion case of Sibron v. New York, 392 US. 40, 64
(1968), the United States Supreme Court elaborated further on
these rules: _ | .
“The police officer is not entitled to seize and se':arch every
person whom he sees on the street or of whom h'e.‘mak‘es inqui-
ries. Before he places a hand on the person of a citizen in search
of anything, he must have constitutionally adequate, reasonable
grounds for doing so. In the case of the self-protective search for
weapons, he must be able to point to Qartlcular facts from which
he reasonably inferred that the individual was armed and dan-
erous. . . . |
Tghe court disapproved of the officer’s search in Sibron. It said thp
suspect’s mere act of talking with a purnbe;‘ of known narcotic
addicts over an eight-hour period justified nelthgr arrest nor a _fegr
of life or limb. It noted that the officer pliced his hand directly ui
the suspect’s pocket. Because there was "no ittempt at an initia
limited exploration for arms” the search was " not reasox?ably lim-
ited in scope to the accomplishment of the only goa} which mlgffht
conceivably have justified it,glingeption——the pr?’techon of the offi-
- by disarming a potentially dangerous man. ‘
ce’rI‘}lzZ Terry progtecgve search rules were regeptly restated by the
United States Supreme Court in Adamsv. Williams, 32 L. Ed 2d 612
(19[‘7112 California Supreme Court in Cunhayv. Superior Court, 2 C;al.
3d 359, 353 (1970), said that a pat down is an addlhox}al 1qtrus1og
beyond a detention and “can be justified only b}', s:pemﬁcatmn. an
articulation of facts supporting a reasonable suspicion that the md}-
vidual detained is armed, and a further intrusion into a suspect’s
clothing to recover a weapon requires a similar showing of a reason-
able belief that the pat down has disclosed the presence of a
weapon.” The court also said that if an officer §h0}11d develop proba-
ble cause to arrest, he.can arrest and make an incidental search. The
court pointed out that the officer did not conduct a pat (,iown but
instead directly and immediately intruded into petitioner s pocket.
The State Supreme Court also discussed the Terry rule in Irwin
v, Superior Court, 1 Cal. 3d 423, 428 (1969). It said that a temporary

. . . 13 . 9, .
detention at%uost authorizes a police officer to make a “superficial

search” of the suspect for concealed weapons. A searchofa‘suspect
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for purposes other than locating concealed weapons is
The court condemned a detention search that was for,

§ 11.06: Bypassing the Pat Search E

The United States Supreme Court recently permitted an officer
to bypass the pat search. The officer had an informer’s tip that a
person had a weapon in a specific place on his person and the officer
reached directly for it. The person rolled down his window rather
than step out of his car, which the officer had asked him to do.
Adams v. Williams, 32 L. Ed 2d 612 (1972). . .
As was said in People v. Superior Court (Holmes), 15 Cal. App.
3d 806, 810 (1971): < |
“The requirement of 4 pat-down search for weapons generally
has been discussed in cases in ‘which the officer only suspects
upon the basis of articulable facts that the person detained may
be armed. These cases generally have not involved situations in
which the suspect has engaged in conduct which would lead a
reasonable and prudent officer not only to suspect that the per-
son detained is armed but also to apprehend that he is preparing
arflf? immediately threatening to use the weapon to fire upon the
officer.” ‘
In this case there was a “shots fired” situation and the defendant
reached for his pocket as though he were desperately trying to get

something out. See too People v. Atmore, 13 Cal. App. 3d 244 2

(1970); Peoplev. Woods, 7 Cal. App. 3d 382 (1970); Peoplev. Todd,
9 Cal, App. 3d 389 (1969).

Improperly Bypassing the Pat Search

People v. McKelvy, 23 Cal. App. 3d 1027, 1039 (1972) (state of
emergency not sufficient reason).

§ 1L07: p@pplz‘wtz’og;kbf Pat Search Rule

Doe§théofﬁo?af :ask questions before he can pat search?
ask questidnzgannot be answered categorically,

Whether he should 03
but tinder the circumstances of Pegple v. Anthony, 7 Cal. App. 3d
751, 760 (1970), the court said no.iThe court said there was no
reason why the-officer “ ‘should have to ask one question and take
the risk that the answer might be a bullet.”” o

When a search of the defendant’s companion revealed arevolver, &

a pat search of the defendant was proper. People v. Smith, 264 Cal.
1(&p%8 ?d 718 (1968). See too Peoplev. Ruiz, 263 Cal. App. 2d 216, 220
1968), o : | ‘ , | s,
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‘Other proper pat searches: . _
Defendant resembled robber, was parked in poorly lighted area.

| People v. Heard, 266 Cal. App. 2d 747 (1968); People v. Anthony,
7 Cal. App. 3d 751, 760 (1970).

Defendant had numerous hostile run-ins with other officers and
had little or no respect for police. Amacherv. Superior Court, 1 Cal.

op. 3d 150, 154 (1969). e
Apé)itizen’s arrest.( People v. Gareia, 214 Cal. App. 2d 100 (1969).

Late at night on dark street, and officers saw two figures in car
by vacant lot; officers investigated, smelled marijuana smoke and
made pat down. Peoplev. Holguin, 263 Cal. App. 2d 628, 630 (1968)
(“This court takes notice of the fact that many officers have been
killed by suspects who turned an()i fired upon the officers when they

stopped for investigation™). ‘

weéfimepo% violence perpetrated by man with hand gun. Defend-
ant in neighborhood. Peoplev. Ha wxhurst, 264 Cal, App. 2d 398, 402
(lg?ﬁl)den exit at night from vehicle of three men stopped by police.
People v. Hubbard, 9 Cal. App. 3d 827, 830 (1970).

Other: People v. Baker, 12 Cal. App. 3d 826 (1970).

Insufficient basis for pat search: People v. Adam, 1 Cal. App. 3d
486, 492 (1969); People v. Thomas, 16 Cal. App. 3d 231, 234 (1971);
People v. McKelvy, 23 Cal. App. 3d 1027, 1039 (1972).

§ 11.08: Examples of Further Search After Pat Search

In People v. Collins, 1 Cal. 3d 658, 662-63 (1970), the State Su- ~

preme Court reiterated the Terry rules and said tha.t th:a “obvious
purpose” of confining officers to a pat search and having them point
“to reasons that justify it is to “ensure that the scope of ‘such a search
cannof.be exceeded at the mere discretion of an oifﬁcer, but only
upon discovery of tactile evidence parﬁ,cular}y tendmg to corrobo-
rate suspicion that the suspect isarmed.” It laid down rules for what

~ happens when an officer feels a soft object.

“To permit officers to exceed the scope of a lawful pat-down
_ whetiever they feel a soft cbject by relying upon mere specula-
" ton that the object might be a razor blade concealed in a hand-

kerchief, a ‘sap,’ or any other atypical weapon vyou}d be to hold
that possession of any object, including a waﬂe@, invites a plenary
search of an individual’s person. Such a holding would ;epd(.er
meaningless Terry’s requirement that ‘pat*dt.)\yns bga hrm?ed in
scope absent articulable grounds for an additional intrusion.
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. The court did ot completely bar a further search for soft objects &8
or what might be concealed in them, but it placed on officers the &
“burden of showinig a suspicion that the suspect is armed with an &
atypical weapony Citing Byrd v. Superior Court, 268 Cal. App. 2d &

495 (1968),and People v. Britton, 264 Cal. App. 2d 711 (1968). The
court disapproved People v. Armenta, 268 Cal. App. 2d 248 (1968),
where the Court of Appeal had reasoned that the suspect might
have a rubber water pistol loaded with carbolic acid. The court also
said that feeling loosely packed marijuana would not reasonably
support a suspicion that it was a sap, because a sap would have to
possess considerably more mass to be useful as a weapon.

People v. Hubbard, 9 Cal. App. 3d 827, 831 n.1 (1970), quotes
People v. Mosher, 1 Cal. 3d 379, 394 (1969), as follows:

“‘A box of matches, a plastic pouch, a pack of cigarettes, a
wrapped sandwich, a container of pills, a wallet, coins, folded
papers, and many other small items usually carried in an individ-
ual’s pockets do not ordinarily feel like weapons. . . .” See Peo-
ple v. Aviles, 21 Cal. App. 3d 230, 233 (1971).

In Kaplanv. Superior Court, 6 Cal. 3d 150, 154 (1971), it was said -

that the location of an unidentified lump in a shirt pocket did not
justify further intrusion into that pocket. '
While conducting a pat search, an officer felt a hard, large object.
He removed it and found a marijuana-smoking device. It was prop-
er for the officer to remove the object as there was reason to believe
it could have been used as a weapon. People v. Hoach, 15 Cal. App.
3d 628, 633 (1971); People v. Todd, 2 Cal. App. 3d 389, 393 (1969).

Officer saw the outline of a handgun under the defendant’s shirt.
After feeling it, he removed it.

“The need to question and search a person who, in an urban
area, is in apparent possesson of a deadly weapon is so great as
to justify the type of invasion of the rights of that person entailed
by that need.” People v. Tarkington, 273 Cal. App. 2d 466, 469
(1969).
Felt sharp object like knife blade. Peoplev. Mosher, 1 Cal. 3d 379,
393 (1969). C¥ Peoplev. Martines, 228 Cal. App. 2d 245, 247 (1964).
Officer felt long hard pipe through leather jacket. Proper to
- remove it. Bag of marijzana came out simultaneously. People v.
Watson, 12 Cal. App. 3d 130, 135 (1970).
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§ 11.09: Actions of Officer Associated with Pat Search

it] jacket
Officer could forcibly withdraw hand of suspect from jac
o(glifeit. People v. Woods, T Cal. f}pl’a. 3d 382, 38}81 (1&)7})) ' Clonn
Officer could force Opg{l _(i}lg’;é])ﬂe s clenched hand. In
. 3d 558, 5 . '
Rgffgcﬂrﬁﬁgnd emerged with more than he intended ‘Z% reg%)e.
from pocket. People v. Atmore, 13 Cal. App. 3d 244, 248 ( :
People v. Watson, 12 Cal. App. 3d 130, 135 (1970). I
The officer was not permitted to a}sk what wasin a | oyts p thor:
The withdrawal of marijuana was said to be a submission to au
ity. People v. Abbott, 3 Cal. App. 3d 966, 969 (1970).d . o
The cursory search for weapons may exte.nfi beyon ]t e %rses
to the vehicle in which the defendant was riding. PeopAe V. 2d0S§00’
03 Cal. App. 3d 23,28 (1972); Peoplev. Lumar, 267 Cal. 3%;6) 1967),
904 (1968); People v. Wigginton, 254 Cal. App. ad 321,971 (‘t 5
Tn People v. Vermouth, 20 Cal. App. 3d 746, 753-54 (1971), i wor
roper to search the trunk and all closed containers for weaporisar’
Ic)omtraband, even as to suitcases that a passenger who was no
rested said were his personal property. ,

§ 11.10: Length of Detention

i igi issible de-
i obtained in the course of an ongmglly permissi
tegg:)ieg)iequestioning is deemed billegagy og)tg%ne;lalsfolrtl g;i;v; g:(gz
i tended in duration beyond what1s T€: ne:
25?3;1}112? tle;)é circumnstances which ana;ig 1;; anﬁxg;lﬁn %221223;1;5?
: 9 ;
People v. Gonsoulin, 19 Cal. App. 3 , 213 (191 endergral
{ 937, 242 (1971); People v. o206
v. Superior Court; 15 Cal. App. 3d 237, o e e
16 Cal. App. 3d 316, 319-20 (1971); Crueger v.
Jgﬁfﬁt{’ 7 Cal. App.%% 147 (1970); Peoplev. Lingo, 3 C;l. App. 3d 661
(1970),; People v Bloom 23301 Ciﬂ . ggfll)ng dtlzg llce(égsh)é)f detention
It does not appear possible to d¢ 2 Setenton
in fixed units of time, In part it may depend on whethe -
i(}}i?éz’r?have had a reasonable opportunity to complete s;l;lelr Ixn%ise
tigation. People v. Rosenfeld, 16 Cal. App. 3d 619, 523 (1 4 %d nman
case the court concluded that 40 minutes was too long to 3?1 : 5.’:15 a0
for a record check. Willettv. Sz}zlpenor C‘ourri,n2l tcoi’l.tiﬁs'for : B8, 2
. ore recent case the same amou m ¢
((:}liﬁci) vs}ai ai)gmitted where the charg;g;vezsl Sr){ilcl)ie ;ez;c;xolz. Jg;av;g}g \;
Z ¢ 19 Cal. App. 3d 790, . Se . .
%ﬁzfsf ,sz Lgal. App. 3d 132, 17 (1972) (five or ten minutes for
warrant check OK). ] . ,
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A factor that makes a detention too 1
government agents that they have the

338 F. Supp. 1328, 1329 (E.D. Mich. 1972).

ong is the discovery by &
. wrong person. Detention B
after exculpation was deemed illegal in Unitefi' gtates \2 Coz?;lgl]?}? ]
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CHAPTER TWELVE
VEHICLE SEARCHES

§ 12.01: Stopping Cars

While probable cause to arrest a person in a car or to search a car
will justify its detention, it has also consistently been held in Cali-
fornia that circumstances short of probable cause to make an arrest
may still justify an officer’s stopping pedestrians or motorists on the
streets for questioning, If the circumstances warrant it, the officer
may in self-protection request a suspect to submit to a superficial
search for concealed weapons. People v. Mickelson, 59 Cal. 2d 448,
450-51 (1963); see too Peoplev. Peralez, 14 Cal. App. 3d 368, 376-77
(1972); People v. Manis, 268 Cal. App. 2d 653, 662-63 (1969).

However, there must be some suspicious or unusual circum-
stances to justify even this limited invasion of a citizen’s privacy.
Peaplev. Horton, 14 Cal. App. 3d 930, 932 (1971); Restani'v. Superi-
or Court, 13 Cal. App. 3d 189, 195 (1970); People v. Griffith, 19 Cal.
App. 3d 948,951 (1971) (broken windwing not enough). It is some-
times said that a mere hunch or subjective suspicion is not sufficient
and that unusual activity alone, unless there is some suggestion that
it is related to criminality, is insufficient. People v. Dominguez, 21
Cal. App. 3d 881, 884 (1971); Horton, supra at933; Peoplev. Superi-
or Court (Martin), 20 Cal. App. 3d 384, 388 (1971). On the other
hand, an officer has the right and duty to investigate suspicious
activities even though the grounds do not justify arrest or search.
Peoplev. Bryant, 267 Cal. App. 2d 906, 909 (1968). See too Anderson

~v. Superior Court, 9 Cal. App. 3d 851, 856 (1970).

Police cannot just stop cars indiscriminately. See Wirinv. Horrall,
85 Cal. App. 2d 497, 501 (1948); People v. Gale, 46 Cal. 2d 253, 256
(1956). Safety checks have been upheld, however. Peoplev. De La
Torre, 257 Cal. App. 2d 162, 165 (1967); see too People v. Superior
Court (English), 266 Cal. App. 2d 685, 689 (1968).

As Mickelson (at 454) emphasizes, the right to stop a car does not
necessarily include the right to search it. /n re Elizabeth H., 20 Cal.
App. 3d 323, 327 (1971). :

A traffic or equipment violation will justify stopping a vehicle.
People v. Martin, 23 Cal. App. 3d 444, 447 (1972) (illegible license
plate); People v. Vermouth, 20 Cal. App. 3d 746, 752 (1971)
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(cracked tail light); Willett v Superior Court, 2 Cal. A

2 ¢ 3 - . 3d 555 .
558 (}969) . If the officer is justified in stopping the vehiugg, he ma); >
for his own safety ask the occupants of the vehicle to alight. Pegple %

v, Nickles, 9 Cal. App. 3d 986, 991-g2 (1970); see too Peopl
Knight, 20 Cal. App. 3d 45, 50 (1971); People v. Figueroa, gﬁg éa:i:
App. 2d 721, 726 (1969), CF Peoplev. Griffith, 19 Cal. App. 3d 948,

951 (1971). This procedure was approved to some extent in People o

v, Superfor Court (Simon), 7 Cal, 3d 186, 206 (1972) n.13
also indicated that it might be proper, when( appl?opriatghtz cl;)x;
the v‘lola.tcr keep his hands in sight. The driver's failure to comply
1may justify an officer in being concerned about his safety and help
to justify a weapons search. Adams v. Williams, 32 L. Ed 2d 612

(1972). ’;‘he officer may ask the driver for his license and the car
registration. Peoplev. Vermouth, supra at 759, See Liptonv. United
States, 348 F.2d 591, 593 (9th Cir, 1965); People v. Washburn, 265
Cal, App. %d 665, 670 (1968). See too People v. Gibbs, 16 Cal, App.
3d 758, 764 (1971) (reply that registration was on steering wheel
could be taken as consent to enter vehicle to check it; officer also
wanted to demonstrate that car was smoking excessively).

’ Mere failure of a motorist to have his driver’s license and registra-
tion does not supply probable cause to believe that the car is stolen.
People v, Superior Court (Simon), 7 Cal. 3d 186, 195 (1972). Simon
suggests (gt 197) that the officer can make inquiries of the driver
and it recites a number of cases evaluating the significance of the
answers to such a question. Prior cases have permitted limited
searches for indicia of ownership, Peoplev. Martin, 23 Cal. App. 3d
444, 447 (1972); Peoplev. Vermouth, supraat 752. The Simon court
sta@ed that if additional circumstances are present, such as missing
or improperly attached license plates, evasive driving, a failure to
:ltlop_, ofr reports lsf criminal activity in progress in the neighborhood,
arre éxsx; erence that the car is stolen may be strong enough to justify

The fact that the registration had an oriental- e
cll,ee:e)nggg }(l)le octculpants oi;}he car were Negrzy%idniﬁejﬁghqkfyli
I a stolen car, Pe . 4 ‘
861, 884 (157 op]e v. Dominguez, 21 Cal. App. 3d
fox?:g:f gca limit to how iongla person can be detained after a stop
or equipment violation, In Willettv. Superior
Cal. App. 3d 555, 559 (1969), it was said that police wg:e ot g:gﬁgg

to hold a person for 40 minutes for a record check. Where the

circumstances were said to be more serious, the same amount of

148

0 RACE

delay was upheld. Carpiov. Superior Court, 19 Cal. App. 3d 790, 793
(1971). See § 11.10.

However, the situation may be such that a radio check of the
person’s record may be proper, or that the person, even without
consent, may be required o step out of an automobile, or back to
a police car, or even, in a rare case, to be taken to the police station.
Peoplev. Courtney, 11 Cal. App. 3d 1185, 1190-91 (1970); Peoplev.
Wickers, 24 Cal. App, 3d 12, 16 (1972) (warrant check).

§ 12.02: General Bases for Searching

There are two main rules that serve as bases for searches of
vehicles: (1) That there is probable cause to believe there is contra-
band in the car, and (2) that the search in the car is made incident
to a valid arrest. ‘

Each of these rules is entirely independent of the other and if one
rule does not permit a police search there appears to be nothing
that will prevent an officer from resorting to the other. See Cham-
bersv. Maroney, 399 U.S. 42, 49 (1970).

- An examination of each rule follows:
§ 12.03: Belief Vehicle Contains Contraband

The Chimel case expressly recognizes the continued validity of
the warrantless search of automobiles upon the existence of proba-
ble cause “where it is not practicable to secure a warrant because
the vehicle can be quickly moved out of the locality or jurisdiction
in which the warrant is sought.” Chimelv. California, 395 U.S. 752,
754 1.9 (1969). See Pegplev. Green, 15 Cal. App. 3d 766, 772 (1971).

Thus, officers may, with probable cause to believe an automobile

contains contraband, search it without a warrant. People v. Terry,

70 Cal. 2d 410 (1969); People v. Gurley, 23 Cal. App. 3d 536, 556
(1972) (stolen property); People v. Superior Court (Silver), 8 Cal.
App. 3d 398, 401-02 (1970). This standard differs from that applied
to a home, where probable cause alone furnishes no justification for
a search without a warrant. Chapmanv. United States, 365 U.S. 610,
613 (1961); People v. Marshail, 69 Cal. 2d 51 (1968); People v.
Torralva, 17 Cal. App. 3d 686, 689-70 (1971). See Peoplev. Mendez,
97 Cal. App. 3d 987, 991 (1972).

Two conditions must come into play before the rule can be util-
ized. There must be probable cause and the car must be mobile.

If there is no probable cause the vehicle may not be searched

under this rule. Dyke v. Taylor Implement Co., 391 US. 216, 221 -
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United Statesv. Day, 455 F.2d 454, 456 (3d Cir. 1972). CF Peoplev.
Torralva, supra; Peoplev. Baird, 18 Cal. App. 3d 450 (1971) (search
during riot after fire bombings). . '

The car must also bie in a mobile condition. If the police know in
advance that the car is to be seized, or if the vehicle is in police
custody, this rule may not be usable. See Coolidge v. New Hamp-
shire, 403 U.S. 443, 461-62 (1971). Cf People v. Munoz, 21 Cal. App.
3d 805, 810 (1971) (other members of gang might have the means,
opportunity, and motive to remove car). In North v. Superior
Court, 8 Cal. 3d 301, the State Supreme Court declined to follow
Coolidge in some respects. o J '

This rule does not mean that an automobile may always be
searched without a warrant. As was said in the main Coolidge opin-
ion, “The word ‘automobile’ is not a Talisman in whose presence
the Fourth Amendment fades away and disappears.” '

§ 12.04: Search Incident to Arrest

The other main basis for a vehicle search is a search incident to
an arrest. Prior to Chimel it was clear that an arrest in or around
a vehicle justified a searcnof it. See Martin, Comprehensive Cali-
fornia Search and Seizure (Parker and Son, 1971), pp. 109-10.

§ 12.05: Examples of Searches Incident to Arrest
- Prior to Chimel it was clearly proper for police to arrest occu-

pants of a suspected getaway or stolen car and to make an inciden- 3

tal search of the vehicle, See Peoplev. Upton, 257 Cal, App. 2d 677,
683-84, n.2 (1968); Feople v. Airheart, 262 Cal. App. 2d 673, 681-82
(1968); Peoplev. Chandler, 262 Cal. App. 2d 350, 354 (1968) ; People
v. Berry, 260 Cal. App. 2d 654 (1968); People v.- Sackett,'260 Cel.
App. 2d 307 (1968); People v. Madero, 264 Cal. App. 2d 107 (1968);
People v. Superior Court (Hampton), 264 Cal. App. 2d 794 (1968);
People v. Stewart, 264 Cal. App. 2d 809 (1968). L

As was said in People v. Akers, 9 Cal. App. 3d 96, 103 (1970),
“Searches of a car generally contemporaneous with the arrest and
parked in the vicinity of a defendant’s place of apprehension have
been upheld as incidental to the arrest.”

See People v. Deane, 259 Cal. App. 2d 82, 84-85 (1968) (search
of auto pursuant to burglary arrest); People v. Gardiner, 254 Cal.
App. 2d 160, 162 (1967) (burglary arrest on remote street where
defendants were parked without explanation); Peoplev. Stewart,
264 Cal. App. 2d 809 (1968) (search of vehicle preceding arrest of
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(1968); Filitti v. Superior Court, 23 Cal. App. 3d 930, 933 (1972);

telephone burglars was proper); Chambers v Maroney, 399 U.S. 42,

51 (1970); see too Bethune v. Superior Court; 11 Cal. App. 3d 249,
957 (1970) (search of a purse in car after arrest but not incident
thereto). If the concept of a search incident to arrest fails, the
search may still be proper under the rule described in § 12.03. See
People v. Deutschman, 23 Cal. App. 3d 559, 566 (1972).

See too § 10.08. .

§ 12.06: Post-CblméI Searches Incident to Arrest

The courts appear to be in the process of deciding whether Chr-
mel changes the rule that a felony arrest in or about a car permits
a search of the whole car. The dissent in Caughlinv. Superior Court,
4 Cal. 3d 461, 467 (1971), advocates that Chimel be applied to
searches incident to an arrest in or about a car, but the majority
opinion disposes of the case on the basis that it involved a pre-
Chimelsearch and Chimelis not retroactive. See § 8.09. See People
v. Vermouth, 20 Cal. App. 3d 746 (1971), permitting a’search of
suitcases and locked truck post-Chimel: see too Peoplev. Farlgy, 20
Cal. App. 3d 1032, 1037 (1971) (bag in front seat); People v. Flores,
93 Cal." App. 3d 23, 29 (1972) (glove -compartment); Peop]e.v.
Thompson, 25 Cal. App. 3d 132, 141 (1972) (search of car incident
to arrest 25 feet away). Some law reviews have taken the position
of the Caughlin dissent, See Murray and Aitken, Constitutional
Limitations on Automobile Searches, 3 Loyola L. Rev. 95 (1570),
and Comment, The Effect of Chimel v. California on Automobile
Search and Seizure, 23 Okla. L. Rev. 447 (1970). .

In Peoplev. Joyner, 218 N.E. 2d 756, 761 (Ill. 1972), it was said that

2 Chimel search in a car could extend to the entire passenger

section. .

People.. Koehn, 25 Cal. App. 3d 799, 803 (1972), while recogniz-
ing that thi .aw, as well as common sense, dictates that greater
latitude be given to warrantless searches of vehicles than is given
to the search of a home or building, rejects the position that Chime/
has no application to car searches. It struck down a search of a
locked tire well in a station wagon. (The police pried apart the tire

~ well witli 2 bar, opened a closed suitcase and broke into a metal

box.) ‘

If the search is not incident to arrest it may be possible to jusFlfy
the search by relying on the “probable cause” rule. See United
States ex rel Johnson v. Johnson, 340 F. Supp. 1368, 1373 (E.D. Pa.
1972). .
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§ 12.07: Search Following Stop for Minor Traffic Viola- §

... tion
In the absence of furtive conduct or other suspicious circum-

stances, officers are not ordinarily justified in searching a vehicle,

incident to a minor traffic (misdemeanor) arrest. People v. Supers-
or Court (Xiefer), 3 Cal. 3d 807, 812 (197C); Peoplev. Cruz, 264 Cal.
App. 2d 437 (1968). Thus, in Virgilv. Superior Court, 268 Cal. App.

2d 127 (1968), the court held. that defendant’s arrest for reckless :
driving entitled the officersito arrest defendant, take him before a %

magistrate, and to removerthe defendant’s vehicle from the high-
way; it did not entitle them to search the vehicle. ,

* Ifthe basis for the stop is an arrest for driving under the influence

of alcohol or a narcotic, a reasonable search incident to the arrest

can be made for liquor or narcotics. Pughv. Superior Court, 12 Cal.

App. 3d 1184, 1188 (1970); People v. Superior Court (Kiefer), 3 Cal,

3d 807, 813,n.2 (1970). Such a search does not violate the Mercurio

rule. Pegplev. Wilken, 20 Cal. App. 3d 872, 874-76 (1971). A search
of the person may also be made at the jail. Peoplev. Yniguez, 15 Cal.
App. 3d 669, 673 (1971).

Probable cause to believe the vehicle contains stolen property or
~ contraband which will justify a search may be present under one
or both of the following two circumstances.
§ 12.08: Furtive Conduct

" The search of a vehicle is proper where, foliowing a minor traffic

stop, the behavior of the driver or other occupants causes the offi- |,

cer to believe that a more serious crime is being committed in his
presence. See, e.g, People v. Ceccone, 260 Cal. App. 2d 886, 890
(1968) (traffic violator could niot produce license nor registration,
gave conflicting stories as to ownership; officer observed marijuana;
held that officer had probable cause to arrest for stolen vehicle
when he entered car); People v. Knight, 20 Cal. App. 3d 45, 51
(1971) (smell of marijuana smoke); People v. Monreal, 264 Cal.
App. 2d 263 (1968) (officer smelled marijuana in vehicle while
looking for registration); cf People v. Cruz, 264 Cal. App. 2d 437
(1968) (search of vehicle by officer, inexperienced in nareotics,
following minor traffic stop and furtive conduct, was improper).
See also People v. Robinson, 62 Cal. 2d 889, 894-95 (1965) (when
stopped, occupants of car attempted to hide something and were
intoxicated; this plus abnormal position of rear seat warranted
search for possible presence of liquor containers); People v. Mun-
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sey, 18 Cal. App. 3d 440, 447 (1971) (driver under the influence
after traffic stop); People v. Doherty, 67 Cal. 2d 9, 21-22 (1967)
(where defendant furtively placed object in engine, officer could
pelieve that he had been harboring contraband), citing People v.
Blodgett, 46 Cal. 2d 114, 117 (1956) (“Since Officer Barker saw
defendant’s furtive action in getting out, he had reasonable grounds
to believe that he was hiding contraband and the search of the cab
was therefore reasonable”); Byrd v. Superior Court, 268 Cal. App.
2d 495 (1968) (furtive conduct before traffic stop did not warrant
thorough search of passenger); Peoplev. Martinez, 264 Cal. App. 2d
906 (1968) (attempting to check vehicle registration, officer was
attacked by defendant, furnishing probable cause for arrest and
incidental search of the vehicle); People v. Stokley, 266 Cal. App.
2d 930 (1968) (furtive activity in auto at time of minor traffic stop
justified search of the vehicle before booking the driver); Peoplev.
Stewart, 267 Cal. App. 2d 366 (1968) (defendant trying to conceal
something in seat cushions of the car; search also justified by con-
sent); In re Elizabeth H,, 20 Cal. App. 3d 323, 328 (1971) (officer
smelled burning marijuana). :

Our State Supreme Court has recently examined furtive conduct
as a basis for probable cause, warning that its use “has on occasion
been little short of a subterfuge.” People v. Superior Court (Kief-
er), 3 Cal. 3d 807, 827 (1970). While the court adhered to the rule
that conduct genuinely furtive may be relied upon, it examined a
variety of situations and found many of them to be of minor or no
value:

NERVOUSNESS—The court said this is of little materiality in all
but unusual cases as it is a “natural response to the stress situation
presented.” Peoplev. Superior Court (Kiefer), supraat 826. See too
People v. Moore, 69 Cal. 2d 674, 683 (1968); Peoplev. Rosenfeld, 16
Cal. App. 3d 619, 622 (1971).

NIGHTTIME—The court pointed out that the significance of this
fact should be appraised with caution and that it does not, without
more, transform an innocent gesture into a culpable one. People v.
Superior Court (Kiefer), supra at 825. '

DRIVER ALIGHTS, WALKS BACK TO POLICE CAR~—The
court said it could easily conceive of a variety of wholly innocent
motives for such conduct by a motorist. People v. Superior court
(Kiefer), supra at 826-27. - SR

FAILURE TO STOP CAR—This was described as perhaps one of

* the most persuasive of the circumstances that has been relied upon,
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but even here, the court cautions us, the delay in stoppmg may well -
be reasonable and acccunted for by road conditions, speed, or other

traffic. People v. Superior Court (Kiefer), supra at 825; People V.
Flores, 23 Cal, App. 3d 23, 27 (1972).

PBIOB BELIABLE INF OBMATION——Whlle thxs may be rare in
aroutine traffic stop, the court agrees that if the police have reliable
information that there is contraband in the car there would be
probable cause. People v. Superior court (Kiefer), supra at 816.

GESTURE—Many gestures have no guilty significance. See Peo-
ple v. Cassel, 23 Cal. App. 3d 715, 719 (1972).

The State Supreme Court recently reaffirmed its holding in the .

- Kiefer case in Gallikv. Superior court, 5 Cal. 3d 855, 859 (1971), and
held that Kieferis retroactive. The court said that the bare circum-
stance that the motorist denies hiding anything does not give rise
to probable cause. The fact that an unarmed student observer was
in the patrol car does not justify probable cause (at 862-63). The
fact that the officer conducted a pat down of the suspect does not
create probable cause to search the vehicle.

Kiefer was distinguished in People v. Flores, 23 Cal. App. 3d 23, -

28 (1972).
- In People v. Conley, 21 Cal. App. 3d 894, 899 (1971), it was said
that reaching behind a bumper did not Justlfy a search. The furtive
gesture doctrine applies only toa response to an approaching police

officer.
See § 7.04.

§ 12. 09: C'ontraband in Plain Sight
As explained in People v. Superior Court (Kiefer), 3 Cal. 3d 807,

816 (1970), the most reliable circumstance after a traffic stop that

will justify a search of the car is an observation, from outside the
vehicle or other lawful vantage point, of contraband or SUSplClOUS
objects in plain view inside the vehicle. :

The Ceccone case, supra, §12.08, is further illustration of the
right of officers to search the automobile when there is observed,
prior to the search, contraband in open view. There, prior to de-
fendant’s alighting from the car, the officer not only had reasonable
cause to believe the vehicle was stolen, but had observed capsules
(assumed dangerous drugs) among debris in the car. See also Peo-

ple v. Williams, 263 Cal. App. 2d 756 (1968) (various small hand

tools in auto, plus defendant’s resemblance to robbery suspect, war- .~

ranted search of vehicle following traffic stop); People v. Lopez, 60
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Cal. 2d 223, 241 .(1963) (defendant propeﬂy stopped for traffic

“violation, red painted crowbar visible under car seat); People v.

Superior Court (English), 266 Cal. App. 2d 685 (1968) (marijuana
seeds on front seat during lawful safety check); People v. Martin,
93 Cal. App. 3d 444, 447 (1972) (saw kilo of marijuana); People v.
Koehn, 25 Cal. App. 3d 799, 802 (1972) (handle of loaded gun pro-

‘truding from under front seat).

People.v. Conley, 21 Cal. App. 3d 894, 901 (1971), declined to
apply the plain sight rule to something easﬂy reached, though out
of sight, a hidden cavity behmd a bumper.

See §§ 10.12, 13.02. :

- § 12.10: “Pressing Emergency”

In People v. Terry, 70 Cal. 2d 410 424 (1969) the Cahforma
Supreme Court acknowledged that a “pressing emergency” may
justify the search of an automobile. This commonly involves the
fleeing, armed suspect who has committed a grave offense. People
v. Laursen, 264 Cal. App. 2d 932 (1968) (auto abandoned by fleeing
robbers), questioned in another respect in Mozzetti v. Superior
Court, 4 Cal. 3d 699, 703 (1971). See also People v. Smith, 63 Cal.
2d 779, 797 (1966); and cf Warden v. Hayden, 387 U.S. 294 (1967)
(acknowledging this same exception as applied to a house).

Also, officers finding an unlocked car with its ignition key in place
are reasonably permitted to investigate its ownership by looking for
the registration. Peoplev. Brown, 4 Cal. App. 3d 382, 387 (1970); cf
Peoplev. Superior Court (Fishback), 2 Cal. App. 3d 304, 310 (1969)
(search of a car suspected of havmg been burglanzed to locate
owner held illegal).

§ 12.11: Subsequent Searches (Impound Searc]zes)

The courts have experienced a great deal of dlfﬁculty with the
search of a car after it has come into police custody and at a time
and place different from the arrest. Quite often, in these situations,

~ the police clearly had a right to search incident to the arrest or else

have probable cause to believe evidence is in the car. Is their nght
to rely on search incident to arrest defeated because the search is
no longer contemporaneous? Is the “probable cause” rule no longer

-available because the car, held in police custody, is no longer “mo-
~ bile”? These problems have caused the decisions to fluctuate to an
- unusnal degree. Following is an attempt to define the present state

of the law
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“uiinventory the contents of the car); People v. Van Sanden, 267 Cal.

, 'hcenae d1d not warrant impound search); and People v. Webb, 66
* Cal. 2d 107, 124-25 (1967) (search lawfully begun at scene of arrest
~could be ¢ contmued at police garage to prevent spectators from
_destroying evidence). See too People v. Farley, 20 Cal. App. 3d
1032, 1037-38 (1971). w ‘

" Note, however, that in Teale, 70 Cal. 2d 497, 511 n.10, the court
said the vehicle cannot be searched if merely though to be a-con-
tainer of crime, rather than itself evidence of crime. Seé Northv.
Supenor Court 8 Cal.3d 301.

§ 12.14:  Valid if Merely a Continuation of Search Lawful-
1 ly Begun

From Webb ( supra, §12.13), People v. Waller, 260 Cal. App. 2d
131, 140 (1968), and other cases, it can be said that a subsequent
search at the police garage, in order to prevent spectators or other
third persons from tampering with the vehicle and evidence, is
proper. See also People v. Harris, 67 Cal. 2d 866, 871-72 (1967);
People v. Williams, 67 Cal. 2d 226, 229 (1967); and People v. Teale,
70 Cal. 2d 497, 512 (1969), all of which found exigent circumstances
warranting a “continuation” of the search at the police station.
People v. Lovejoy, 12 Cal. App. 3d 883, 887 (1970). See Chambers
X v.Maroney, 399 U.S. 42, 52 (1970),, which appears to sanction “con-

.. tinuation searches” where the car has to be immobilized before a
“-warrant can be secured. See too People v. Laursen, 8 Cal. 3d 192,
02 (1972).

§ 12.15: Invalid if Unrelated to the Reason for Arrest’

It is clear that an impound search (or 1nventory) 1nay not be
undertaken if unrelated to the purpose for the car’s storage. Hence,
~#_in the leading case of Preston v. United States, 376 U.S. 364 (1964),
'+ defendant’s arrest for vagrancy bore no relation to an impound
search. There was no danger, as in Webb, supra, §12.13, of the
vehicle’s being removed or the evidence destroyed. See also Dyke
v. Taylor Implement Co,, 391 U.S. 216 (1968).

§ 12.16: Search of Person on Arrest for Traffic Offense

In the vast majority of cases the traffic violator is not taken into
custody He is given a citation and released. People v.” Superior
Court (Simon), 7 Cal. 3d 186, 199 (1972).

. In the ordinary traffic case an officer cannot reasonably expect
to find contraband or weapons and so a routine search of the person
- isnot perrmtted People v. Cassel, 23 Cal. App. 3d 715,719 (1972)

- §1212:  Search Following Automobzle Acczdent-Jn Ven?'
tory Searches

Taking an inventory is no longer a vahd bas1s for a search the ,.
California Supreme Court has held in Mozzetti v. Superior Court, ™ (%
4 Cal. 3d 699, 712 (1971), overruling a line of cases. Contra: Peop]e o
v. Sullivan, 272 N.E. 2d 464, 29 N.Y. 2d 69 (1971). The police can :
adequately protect valuables by rolling up the windows, locking the
vehicle doors, and returning the keys te the owner, or storing the
car. If police do this they will not be civilly liable for losses. Mozzetti
involved a police inventory after a traffic accident. See too People
v. Heredia, 20 Cal. App. 3d 194, 198-99 (1971). An inventory may
still be made of items of personal property to be found in plain sight

within the vehicle. Mozzetts, p. 707.
~ InPeoplev. Miller,7 Cal, ad 219, 224 (1972) the Supreme Court
said the. police had to honor the arrestee’s stated desire that they
leave undisturbed an overcoat on the front seat. Even if the officers
~ had perrhission to take it, or it had been properly se1zed the pock-
ets could not be searched.
© Mozzettiwas made 1etroact1ve in Gallikv. Superior Court, 5 Cal

. 3d 855, 860 (1971), i
. Seetoo Peoplev. Nagel, 17 Cal App 3d 492, 497 (1971) (prosecu- e
* tion has burden of explaining necessity of takmg vehicle into custo-
dy), -

" CFf People v. Morton, 21 Cal. App. 3d 172 175 (1971) (distin-
guzshed mventory search in hospital), . |

8§ 1213 Valid if to Protect a Car He]d as E’wdence s

- In Harrisv. United States, 390 U.S. 234 (1968), defendnmtscar was
being held as evidence by police. When rolhng up a window to
protect the car, the officer saw and seized in plam view an item ~ ..
“belonging to the robbery victim. Held, nothing in these circum- "
stances requires the police to obtain a warrant. See also People v.
 Teale, 70 Cal. 2d 407, 508 (1969), where the same principle was -
““applied to defendant’s car brought from Louisiana (the. place of .
- arrest) to.California as evidence and for further scientific examina-
“tion. Cooperv California, 386 U.S. 58 (1967) (search of auto prop-
erly held in forfeiture proceeding); Virgil v. Superior Court, 268
Cal. App. 2d 127, 130-31 (1968) (arrest for traffic violation could
cause officers to remove car from highway, but not to search or
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App. 2d 662 (1968) (obscured license plate and lack of operator’ s
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'There has been some controversy over the search that may be
made if the traffic violator is placed in custody and the Simon case
attempted to resolve the question. ,-

In certain cases section 40303 of the Vehicle Code gives the offi-
cer an option to give a citation or to take the violator without

unnecessary delay to the nearest or most accessible magistrate, This

includes reckless driving, failure to stop after an accident, par-
ticipating in speed contests, driving with an invalid license, attempt
to evade arrest, and refusal to submit to safety inspections.

In other cases the officer has to tzke the violator before a magis-

trate without unnecessary delay, ie, when the violator fails to - i

present a driver’s license or other satisfactory evidence of identity,
refuses to give a written promise to-appear, demands an immediate
appearance before a magisirate, or he is charged with misde-
gleanor drunk driving or driving under the influence of giue or
rugs, - , S

A person taken into police custody for transportation to a magis-
trate is under arrest, according to Simon (at 200). Simon concludes
that an arrest takes place at least in the technical sense when a
traffic citation is written.

Simon declined to permit a search for weapons or contraband
even when the traffic violator is put into custody.

It prohibited a pat-down when a traffic citation is written, absent
specific facts giving the officer reasonable grounds to believe a
wedpon is secreted on the motorist’s person. See foo People v.
Mercurio, 10 Cal. App. 3d 426, 429-30 (1970). The same rule applies

even when the officer serves an arrest warrant for failure to appear -

" on a traffic citation. . o
The transportation of the traffic violator to a magistrate was also
held not to justify a search of the person (at 208-11). A concurring

- opinion urged that the police should be allowed to make a pat-down |

prior to transportation (at 212). .

The officer may have a right, under certain circumstances, to

request that an arresteé empty his pockets. Taylor v. Superior
Court, 275 Cal, App. 2d 146, 149-50 (1969). ‘
- If there is evidence of another offense apart from the traffic
violation, it may justify a thorough search. See People v. Brown, 14
Cal. App. 3d 507, 510-11 (1971); People v. Fariey, 20 Cal. App. 3d
1032, 1036 (1971). ; R
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CHAPTER THIRTEEN

VALID SEARCHES WITHOUT A LAWFUL
ARREST OR SEARCH WARRANT

We turn here to a special category of cases in which. neither an
arrest warrant nor search warrant is needed.

§ 13.01: Observing That Which /s Patent and Open to
o View : , :

The observing of that which is in plain view of the officers is not
a “search” within the meaning of the Fourth Amendment. Police
officers may seize contraband evidence “in plain sight.” People v.
Gilbert, 63 Cal. 2d 690, 707 (1965), rev'd on other grounds; People
v, Marshall, 69 Cal. 2d 51, 56 (1968). Marshall was distinguished by
Vaillancourt v. Superior Court, 2713 Cal. App. 2d 791 (1969).

However, the officer must have a right to be in the position to
have that view. Harrisv. United States, 390 U.S..234, 236 (1968). See
De Conti v. Superior Court, 18 Cal. App. 3d 907, 909 (1971).

An extensive analysis of the “plain view’” rule is made in Coolidge

_ v. New Hampshire, 403 U.S, 443, 465 (1971). The court said, “it is

well established that under certain circumstances the police may
seize evidence in plain view without a warrant.” The court gave as
examples of the use of the rule situations where the police havea
warrant and in the course of search come across some incriminating
article, or where officers inadvertently come across evidence while
in “hot pursuit” of a fleeing suspect, or an object comes into view
during a proper search incident to arrest, or where the officer is not
searching for evidence, but nevertheless inadvertently comes
across an incriminating object.

The court pointed out that the plain view cases have in common

" that the police officer had a prior justification for au intrusion in the

course of which he came inadvertently across a piece of evidence
incriminating the accused. The court noted that plain view only
applies where it is immediately apparent to the police that they
have evidence before them; “plain view” may not be used to ex:
tend a general exploratory search from one object to another until
something incriminating at last emerges. -

The court announced two limits on the plain view doctrine. One
is that plain view alone is never enough to justify a warrantless
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seizure. Apparently, the court means by this that the police have
to have a lawful right, gained without illegality, to view the item to
be seized. As the court noted, in the vast majority of cases, any
evidence seized by the police will be in plain view, at least at the
moment of seizure. The second limit is that the discovery of evi-
dence in plain view must be inadvertent. Plain view cannot be used
where tlie discovery is anticipated, where the police know in ad-
vance the location of evidence and intend to seize it, at least where
the itemn is not contraband nor stolen nor dangerous.

However, it may be questioned whether the plain view limits of
the main opinion, referred to in the other opinions as the court’s or

_the majority, actually was supported by a majority of the court. In
North v. Superior Court, 8 Cal. 3d 301, the California Supreme
Court declined to conclude that inadvertence is necessary to in-
voke the plain view doctrine.

The use of a flashlight directed to that which is in plain sight does
not render the observation thereof a search, People v. Benedict, 2
Cal. App. 3d 400, 403-404 (1969) (officer did not improperly use a
flashlight to observe the pupillary reaction of one who appeared to
be under the influence of drugs). See also People v. Garcia, 7 Cal.
App. 3d 314, 320 (1970) (officer’s observation of puncture wounds
on back of defendant’s hands after defendant had been ordered to
place his hands on top of car “so there wouldn’t be any movement
as far as weapons or anything else is concerned” was held not to be
the result of any search.

§ 13.02: Contraband FObserved in Vehicle

See § 12.09.

The cases are legion in which officers have lawfully approached
a vehicle and observed, in plain view, contraband or other evidence
of crime warranting a search of the vehicle and/or an arrest. See,
e.g, People v. Terry, 70 Cal. 2d 410 (1969) (marijuana in ash tray
- obgerved by officers lawfully in common garage); Peoplev. Guerin,
22 Cal. App. 3d 775,784 (1971) (money bags seen without search);
People v. Muriel, 268 Cal. App. 2d 477, 479-80 (1968) (narcotic
paraphernalia on the rear trunk area of vehicle in garage properly
entered by officers); People v. Samaniego, 262 Cal, App. 2d 804, 811
(1968) (stolen auto parts in plain sight in open trunk); and People
v. Sackett, 260 Cal. App. 2d 307, 310-11 (1968), cases collected at n.1
(view from outside of car of contraband inside the car).
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Other cases: ,

People v. Christensen, 2 Cal. App. 3d 546, 548 (1969) (odor of
burning marijuana emanating from vehicle afforded probable
cause to believe the car contained contraband); People v. Mur-
muys, 2 Cal. App. 3d 1083 (1969) (officer entered car to look for
indicia of ownership after traffic stop and saw contraband); People
v. Superior Court (Mata), 3 Cal. App. 3d 636, 639 (1970) (“Observa-
tion of that which is in view [through the window of an automobile]
is lawful, whether the illumination is daylight, moonlight, lights,
within the vehicle, lights from street lamps, neon signs or lamps, or
the flash of lights from adjacent vehicles [citations]; that the light
comes from a flashlight in an officer’s hand makes no difference.
[Citations.]”); People v. Childs, 4 Cal. App. 3d 702 (1970) (pills
contained in dark bottle inside automobile were in plain sight).

§ 13.03: Seizure of Items Based on Plain View of
Container ‘

The plain view rule applies and seizure without a warrant may
be made of a package or container where its shape, design, or
manner in which it is carried affords reasonable grounds to believe
it contains contraband (e.g., pipe used to smoke marijuana). People
v. Nickles, 9 Cal. App. 3d 986, 992-93 (1970). The court noted,
however, that a suspicious looking or unusual object which is not
contraband may not be seized without a warrant whether or not it
is in plain view. |

The sight of a harldrolled cigarette is not enough to justify the
conclusion that it contains marijuana. Thomasv. Superior Court, 22
Cal. App. 3d 972, 977 (1972). '

Our Supreme Court reminds us that it is inherently impossible
for the contents of a closed opaque container to be in plain view
regardless of its size or the material it is made of. A search is needed
to determine its contents and the search may demand a search
warrant. Abt. v. Superior Court, 1 Cal. 3d 418, 421 (1969); Mira-
montesv. Superior Court, 25 Cal. App. 3d 877, 883 (1972). Cf. Peo-
plev. Torralva, 17 Cal. App. 3d 686, 691 (1971).

But see Peoplev. Lanthier, Cal.3d 751 (1971); Peoplev. Gurley,
23 Cal. App. 3d 536, 558 (1972); People v. Howard, 21 Cal. App. 3d
997, 1000 (1971).
~ See § 8.12.
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§ 13.04: Contrabarict/Observed on Premises from
Proper Vantage Point '

The observation of contraband on premises arises most frequent-
ly in the following factual settings. :

§-13.05: Observations While 0uts;?e.the Premises
In People v. Berutko, 71 Cal. 2d 84 (1969}, the Supreme Court

held that the officer’s observations through the aperture which -

defendant had provided through his arrangement of the drapes

“covering his window was neither an unlawful search nor an unrea-

sonable invasion of defendant’s privacy. The court thus distin-

.guished those cases where the officers or third persons were

responsible for such apertures, For additional cases on the observa-
tion from vantage points outside the premises, see People v. Allen,
261 Cal. App. 2d 8, 10 (1968) (observed narcotics paraphernalia
through open door); Peoplev. Galfund, 267 Cal. App. 2d 317 (1968)
(observations through aperture in drawn blinds) ; Peoplev. Superi-
or Court (Heap), 261 Cal, App. 2d 687, 689 (1968) (observed mari-
juana through open door); Peoplev. Superior Court (Gaffney), 264
Cal. App. 2d 165 (1968) (observed marijuana through window);
Peoplev. Tappan, 266 Cal. App. 2d 812 (1968) (marijuana cigarette
observed on defendant’s floor by officers standing in common hall-
way); People v. Willard, 238 Cal. App. 2d 292 (1965) (exhaustive
survey of California cases on observations from a point outside the
premises which might constitute technical trespass); and §10.05,

supra. Compare, Peoplev. Edwards, 71 Cal. 2d 1096 (1969) where -

the lids on defendant’s garbage cans preclude application of the
“plain view” theory as to their contents; see too People v. King, 5
Cal. App. 3d 724,727 (1970) (proper to see marijuana plants in back
yard from driveway); Vickery v. Superior Court, 10 Cal. App. 3d
110, 11620 (1970) (trespass and window search but evidence ad-
mitted); Pate v. Municipal Court, 11 Cal. App. 3d 721, 724 (1970)
(officer looked through accidental aperture in drapes by climbing
cﬁlt orllto a trellis and looking into a second-floor motel room, held
illegal). ‘

In Peoplev. Cooper, 17 Cal. App. 3d 1112, 1117-19 (1971), officer
looked through window from fire escape to see if there were guns
before effecting entry on suspected armed robber.

In People v. Colvin, 19 Cal. App. 3d 14, 19-21 (1971), a police
officer stood on a guardrail and looked into a bathreom window, the
window being 5% tc 6 feet off a public driveway. It was held that
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a magistrate could conclude there was no unreasonable expectation
of privacy. On the other hand, in Pegple v. Cagle, 21 Cal. App. 3d
57, 65 (1971), it was said that looking into the bathroom was unlaw-
ful, the trial judge baving resolved the issue against:the govern-
ment. : >

In Hartv. Superior Court, 21 Cal. App. 3d 496, 505 (1971), the
officer properly looked through an opening in a neighbor’s fence
at marijuana plants visible although covered by a plastic sheet.

'§ 13.06: Obseryations While Inside the Premises

Similarly, while lawfully inside the premises, officers do not have
to blind themselves to evidence in plain sight. See People v. Sando-
val, 65 Cal. 2d 303, 308 (1966) (entering premises lawfully, officers
ohserved narcotics in plain view); People v. Hale, 262 Cal. App. 2d
780, 787 (1968) (officer did not have to blind himself to scale, pan,
and marijuana debris which were in sight); People v. Yeoman, 261
Cal. App. 2d 338, 346 (1968), overruled in another respect in People
v, De Santiago, 71 Cal. 2d 18, 3¢ (1969) (marijuana on coffee table
and dresser); People v. Von Latta, 258 Cal. App. 2d 329, 336-37
(1968) (parole officer properly on premises observed marijuana
pipe in defendant’s hand and marijuana on the table); Peoplfe V.
Kampmann, 258 Cal. App. 2d 529, 533 (1968) (investigating possible
kidnaping on the premises, officers observed open coffee can con-
taining narcotics paraphernalia and marijuana); People v. Jackson,
198 Cal. App. 3d 698 (1961) (bag of marijuana in plain sight); Rome-
rov. Superior Court, 266 Cal. App. 2d 714 (1968) (officers seized
weapons in plain view while properly on the premises at request
of fire department personnel, who had discovered arsenal in de-
fendant’s closet while extinguishing fire); People v. Lawson, 1 Cal.
App. 3d 729, 731 (1969) (officer in apartment saw narcotics para-
phernalia in a bedroom); People v. Superior Court (Aslan), 2 Cal.
App. 3d 131, 134 (1969) (“mere act of picking up and examining the
exterior surfaces of an object in open and plain view for identifying
marks or numbers does not constitute a search”).

§ 13.07: Effect of Unlpwful Entry

It is clear from what has been said supra, § 9.20 (relative to
problems of entry under Penal Code sections 844 and 1531), that if
officers are improperly inside the premises, the doctrine of plain
sight is inapplicable.

163

S Wy




§ 13.08: “Plain Smell” Distinguished

" In People v. Marshall, 69 Cal. 2d 51 (1968), discussed supra, §5.06,

the California Supreme Court held that although an officer’s nose

may confirm his observation of already visible contraband, it may
not be deemed the equivalent of plain view. Thus, a closed paper

bag from which emanated the smell of wine-soaked marijuana

could not be opened by the officers despite the fact that they were .~

]
|
g

§’f

!

properly on the premises. Cf People v. Nichols, 1 Cal. App. 3d 173, .

177 (1969) (officers may rely on smel} of marijuana to make arrest). -

- See § 5.06.
. §13.09: Open Fields : E
- While the United Staies Supreme Court has held that the protec-

tion accorded to the people in their “persons, houses, papers, and -

effects” is not extended to open fields (Hesterv. United States, 265
U.S. 57,59 (1924) }, by reason of the court’s recent articulation of the

Fourth Amendment’s protection of “people, not places” (Katzv. 4%

i

United States, 389 U.S. 347, 351 (1967), and the “security of one’s -

privacy”; Bergerv. New York, 388 U.S. 41, 53 (1987) ), the California
Supreme Court in People v. Edwards, T} Cal. 2d 1096 (1969), has
adopted a standard other than one based on a “constitutionally
protected area.” The consideration now of paramount importance
is whether the area searched is one in which the person has exhibit-
ed a reasoniable expectation of privacy. ,
“[Wihether the place was a ‘constitutionally protected area’
. . . does not serve as a solution in all cases involving such
claims, and we believe that an appropriate test is whether the

person has exhibited a reasonable expectation of privacy, and, if ~ *

s0, whether that expectation has been violated by unreasonable
governmental intrusicn.” (71 Cal. 2d at 1100.)
The search was therefore found to be unlawful in view of the
following factual considerations: :
“ITThe trash can was within a few feet of the back door of
defendant’s home and regiured trespassfor its inspection. It was
an adjunct to the domestic economy. . . . Placing the mari-

juana in the trash can, so situated and used, was not an abandon- = .-

mentunless as to persons authorized to remove the receptacle’s
contents, such as trashmen. . . . The marijuana itself was not

- visible without ‘rummaging’ in the receptacle. So far as appears

defendants also resided at the house. In ‘he light of the com-
bined facts and circumstances /7 appears that defendants exhib-
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ited an expectation of privacy, and we believe that expectation

- was reasonable under the circurstances of the case.” (71 Cal. 2d

at 1104 (emphasis added).) -
Compare, however, People v. Murray, 270 Cal. App. 2d 201, 203-04
(1969), arid People v. Bradley, 1 Cal. 3d 80 (1969).

§ 13.10: Conduct or Evidence Observed

from Common or Public Areas

“What is observed from a common or quasi-public area will nor-
mally be held to be lawful. People v. Berutko, 71 Cal. 2d 84, 91
(1969). As was said in People v. Terry, 70 Cal. 2d 410, 427 (1969),
“Police officers in the performance of their duties may, without
violating the Constitution, peaceably enter upon the common hall-

* way of an apartment building without a warrant or express permis-

sion to do s0.” People v. Seales, 263 Cal. App. 2d 575, 577-79 (1968).
In Terry (at 428) the court permitted entry into a garage used in
common with other tenants of an apartment building. People v.
Peterson, 23 Cal. App. 3d 883, 894 (1972); People v. Sanchez, 2 Cal.
App. 3d 467, 474 (1969).

In People v. Schad, 21 Cal. App. 3d 201, 209 (1971), entry into a
hospital emergency room was permitted. -

Officers can walk into a business open to the public. People v.
Arnold, 243 Cal. App. 2d 510, 517 (1966); People v. Roberts, 182 Cal.
App. 2d 431, 437 (1960). S ) :

The court in People v. Foster, 19 Cal. App. 3d 649, 653 (1971),
assumed that officers were permitted to listen at the door of an
apartment while standing in a common hallway. In Peoplev. Guer-
ra, 21 Cal. App. 3d 534, 538 (1971), this was extended to an actual
holding. In United States v. Perry, 339 F. Supp. 209, 213-14 (S.D.
Cal. 1972), the court not only permitted such eavesdropping in a
motel room, but permitted the officers to arrange a different room
for the defendant with the motel management, so eavesdropping
would be easier. L

As to backyards, see Vidaurriv. Superior Court, 13 Cal. App. 3d
550 (1970), and People v. Alexander, 253 Cal. App. 2d 641 (1967).
See too People v. Bradley, 1 Cal. 3d 80, 85 (1969), and Vickery v.
Superior Court, 10 Cal. App. 3d 110 (1970). Dillonv. Superior Court,
7 Cal. 3d 305, 310-11 (1972). o

This rule does not extend to jointly used living areas of rooming
or boarding houses where a person may reasonably expect to have
his privacy invaded by fellow roomers or guests but not others.
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People v. Douglas, 2 Cal. App. 3d 592, 595 (1969). However; suchf‘:’i B

common areas may be entered with the permission of the landlady.
People v. Corrao, 201 Cal. App. 2d 848, 851 (1962). A 'f
As to observations from public portions of restrooms, see § 15.09.

§ 13.11: Pressing Emergencies » . !

Emergency circumnstances which justify the officer’s searching a,
person, premises, or automobile without a search warrant fall gen-
erally into two categories—the need to disarm a dangergus felon
during hot pursuit (§ 13.12) or protect the officers’ lives diring the
course of investigation (§ 13.13). See too People v. Gordon, 10 Cal.
App. 3d 454, 460 (1970), which holds that a search warrant is not
necessary where there is danger of imminent destruction;removal,
or concealment of the property intended to be seized (trunk and
footlocker were to be mailed immediately by airline). ;

§ 13.12:  Hot Pursuit of Dangerous Felon

<
it

In Warden v. Hayden, 387 U.S. 294 (1967), the Suprgérne Court

held that the “exigencies of the situation,” ie, the pursuit of a
suspected armed felon in the house which he had entered only
moments before, permitted a warrantless entry and search. See also
People v. Smith, 63 Cal. 2d 779, 797 (1966); People v. Bradford, 28
Cal. App. 3d 695, 702-703 (1972).

The same principle was applied to the search of a vehicle where
it was abandoned by an individual suspected of killing a police
officer. People v. Terry, 70 Cal. 2d 410, 424 (1969).

§ 13.13: Other Emergency Situations

In People v. Maxwell, 215 Cal:"App. 2d Supp. 1026 (1969), the

appellate department of the superior court found a ““compelling
urgency” justifying inspection by a game warden of sacks carried
. by passengers leaving a fishing boat, which were reasonably be-
lieved to contain fish, “because not to do so would frustrate the
governmental purpose,” Ze., there would be no other opportunity
to inspect. See too Homerov. Superior Court, 266 Cal. App. 2d 714,
(1968) (entry by firemen); People v. Ramsey, 272 Cal. App. 2d 302,
311 (1969) (same); People v. Grubb, 63 Cal, 2d 614, 618-19 (1965)
(abandoned car protruding into road was traffic hazard); Peoplev.
Rhodes, 21 Cal. App. 3d 10, 19-20 (1971) (entry to secure premises
- from possible theft). See Peoplev. Sirhan, 7 Cal. 3d 369, 396 (1972).
See §§ 9.16, 8.06. L o
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CHAPTER FOURTEEN

CONSENT

§ 14.01: Searches Canductéd with Consent

Generally, the defendant may waive the requirement of a search
wairant and probable cause by consentingto a search of his person,
premises, or automobile. People v. Egan, 250 Cal. App. 2d 433, 436
(1967). Similarly, a third person in joint control of defendant’s prop-
erty may consent to its being searched in the absence of defendant,
as-explained in detail in the ensuing sections.

§ 14.02: Consent by the Defendant

The following cases have recognized the validity of defendant’s -
consent to a search of his person or property: Peoplev. West, 3 Cal.
3d 595, 602 (1970) (“You can take whatever you want.”) ;‘P_eo_p]e V.
Beal, 268 Cal. App. 2d 481, 483-84 (1968) (voluntary submission to
search of auto by response to officers, “Go ahead”); Peoplev. Hale,
962 Cal. App. 2d 780, 787 (1968) (“Come on in”); People v. .Lyles,
960 Cal. App. 2d 62, 65-67 (1968) (although he attempted to mislead
officers into believing he did not live there, defendant said he did
not care what officers did in the apartment; consent was valid); -
People v. Perez, 259 Cal. App. 2d 371, 377 (1968) (“Go ahead and
look”—vehicle); People v. Batista, 257 Cal. App. 2d 413, 418 (1967)

. *{vonsent to search of person and premises, in hope of incurring

good will of the officers, was valid); Peoplev. Dabhlke, 257 Cal App.
2d 82, 87 (1967) (“Do what you want”); People v. Bloom, 270 Cal.
App. 2d 731 (1969); People v. Stewart, 267 Cal. App. 2d 366 (1968)
(driver gave permission to search the car); }"eop]e v. Doerr, 266
Cal. App. 2d 36 (1968) (driver repeatedly invited officer to see}rch
his vehicle); People v. Jones, 274 Cal App. 2d 614 (1969) (driver
consented; search commenced on freeway and continued at an-
other location); Pegple v. Miles, 2 Cal. App. 3d 324, 328 (1969)
(defendant consented to search by opening her purse in presence
of officer, exposing marijuana to view); People v. Hidalgo, 7 Cal.
App. 3d 525, 528 (1970) (“Go ahead and look™). ’

A consent to enter may be expressed by actions as well as wgrds. ;.
People v, Harrington, 2 Cal. 3d 991, 995 (1970) (offiper asked if he
could go inside; defendant made a gesture of inv@tatxon); Peoplev.
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. ~ App. 3d 900, 901 (1972) (silence was not consent). :

Sproul, 3 Cal. App. 3d 154, 162 (1969); Nerell v. Superior C’ourt, 20
Cal. App. 3d 593, 599 (1971); disapproved in another respect in
Peoplev. Medina, 6 Cal. 3d 484,489 (1972); Peoplev. Munoz, 24 Cal.
- As to consent by contract, see Blairv. Pitchess, 5 Cal. 3d 258, 2 6
(1971).

§ 14.03: Facts Relevant to Voluntariness

Consent obtained by fraud or coercion, including submission to
an expressed or implied assertion of authority, is not free and volun-
tary, and has no legal effect. People v. Tremayne, 20 Cal. App. 3d
1006, 1015 (1971).

The question as to whether defendant’s consent is voluntary or
was in submission to an express or implied assertion of authority is
a question of fact to be decided in light of all the facts and circum-
stances. People v. West, 3 Cal. 3d 595, 602 (1970); People v. Smith,
63 Cal. 2d 779, 798 (1966); Nerell v. Superior Court, 20 Cal App. 3d
593, 600 (1971), disapproved in another respect in People v. Medi-
na, 6 Cal. 3d 484, 489 (1972); People v. Campuzano, 254 Cal. App.
2d 52, 57 (1967); People v. Bilderbach, 62 Cal. 2d 757, 762-63 (1965),
To the same effect, see Callv. Superior Court, 266 Cal. App. 2d 163
(1968), relying on People v. Mills, 251 Cal. App. 2d 420 (1967).

The People have the burden of showing that there was consent.
People v. Superior Court (Arketa), 10 Cal. App. 3d 122, 127-28
(1970). This burden has been characterized as a “heavy” one. Peo-
plev. McKelvy, 23 Cal. App. 3d 1027, 1033 (1972). Presently being
litigated in the United States Supreme Court is a case that focuses

on the extent of that burden. Bustamontev. Schneckioth, 448 ¥, 2d

699 (9th Cir. 1971). The state court had allowed a consent on the
~ basis that where consent was given there is an implication that the
alternative of refusal existed. The Ninth Circuit felt that mere ver-
bal assent is not enough. It was concerned that the officer’s “May
I” might be taken as the courteous expression of 2 demand backed
by force of law, . R
To be considered voluntary and effective, a consent to search
must be unequivocal, specific and intelligently given. Thé degree
of affirmative assistance given to the police by the suspect is often
relevant in determining whether 2 valid consent is given. Nerel/v.
Superior Court, 20 Cal. App. 3d 593, 599 (1971). See too Pecple v.

Wheeler, 23 Cal: App. 3d 290, 304 (1971) (volunteered permission

and assisted in search). ~ : ~
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CE People v. Munoz, 24 Cal. App. 3d 900, 803 (1972) (consent

valid in spite of delay, inquiry about warrant, vacillation, etc.).

§ 14.04: Custody

The fact that defendant is in custody at the time consent is given,
though relevant, is not conclusive of involuntariness. Peoplev. Shel-
ton, 60 Cal. 2d 740, 746 (1964); People v. Brown, 19 Cal. App. 3d
1013, 1017-18 (1971); Peoplev. Campuzano, 254 Cal. App. 2d 52,57
(1967); People v. Dahlke, 257 Cal. App. 2d 82, 87-88 (1967); cf
People v. Vasquez, 256 Cal. App. 2d 342, 346 n.3 (1967),

In Peoplev. Lyles, 260 Cal. App. 2d 62, 67-68 (1968), this issue was
never reached since defendant was not in custody (ie., not de-
prived of his freedom of action in any significant way) at the time
consent was given.

Compare, however, at the other end of the spectrum, People v.
Shelton, 60 Cal. 2d 740, 745 (1964), where the court said: “The fact
that Shelton was under arrestat the time, howeveér, and his subse-
quent refusal to assist the officers in gaining accessto the apartment
establish that his apparent consent was not voluntarily given.
Thus, it would appear that where the arrest is accompanied by
some act on the part of the defendant negating his apparent con-
sent, the search cannot be justified as “voluntary.” See, in this
connection, Castanedav. Superior Court, 59 Cal. 2d 439, 443 (1963)
(defendant was arrested, put in handcuffs, and attempted to mis-
lead officers while consenting; these efforts, with the arrest, made
consent involuntary). See too People v. Faris; 63 Cal. 2d 541, 545

(1965). -
See § 1403, infra. | ‘
‘§ 14.05: Prolonged Detention or Long, Unexplained

Delay

~ Recently, in Peoplev. Superior Court (Casebeer);, 71 Cal. 2d.265,
274 (1969), the Supreme Court held that the long, unexplained
delay surrounding the officer’s questioning of his co-passengers de-
stroyed the voluntary consent of defendant to a search of his car:
“We do not think that the half-hour interval was a respite which
revived and fortified Leonard’s freedom to act; quite the contrary,
we would think his prolonged detention increased the tension and
pressures of his predicament.” If a defendant is detained lognger‘.
than necessary a consent subsequently given is illegally obtained.

- Peoplev. Lingo, 3 Cal. App. 3d 661, 664-65 (1970). See too People

v. Gonsoulin, 19 Cal. App. 3d 270, 273 '(‘1971). C¥ People v. Bloom,
69 -
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270 Cal. App. 24 731, 735 (1969). See §1110.
§ 14.06: EXxpress or Implied Cdefbibn
- Where consent is mere submission to the assertion of official

authority, the search is involuntary. Thus, in Bumper v. North

Carolingji391 U S. 543 (1968), officers searched defendant’s house
pursuatit to consent given by his grandmother. The officers told her
they hdicf‘i:favsearch warrant and she replied, “Go ahead.” At the trial,
however; the prosecution relied not on the search warrant, but on
. the grandmother’s consent to the search. The Supreme Court re-
versed; holding that “the burden of proving that the consent was,
in fac%ﬁeely and voluntarily given . . . cannot be discharged by
showing no more than acquiescence to a claim of lawful authority.”
Ibid. at.548-49. Thus, consent cannot be used to justify a search
where'the officers originally relied upon an invalid warrant, and
utilize;the warrant in obtaining consent. Blairv. Pitchess, 5 Cal. 3d
%?g'ii%) (1971). See too Peoplev. Ward, 27 Cal. App. 3d 218, 224-225

invalidity of the Bumper warrant. The propriety of this kind of
search depends not on consent but on the validity of the assertion
of authority. United Statesv. Biswell, 92 S.Ct. 1593, 1596 (1972). See
also Peoplev. Legg, 258 Cal. App. 2d 52, 55 (1968) (“Open up I want
to talk to you,” was not assertion of authority for entry, rather only
the seeking of an interview); People v. Rice, 259 Cal. App. 2d 399,
403-04 (1968) (officer asserted his “right to [pat] search for weap-
ons” and-defendant’s consent thereto did not extend to a search
into his pockets); and People v. Johnson, 68 Cal. 2d 629, 632 (1968)
(consent secured, immediately following an illegal entry or arrest,
- involving an improper assertion of authority, is inextricably bound
up with the illegal conduct and cannot be segregated therefrom);

Peaple v. Green, 264 Cal- App. 2d 614 (1968) (same); and People

V. .C}f:{‘:érda, 254 Cal. App. 2d 16, 23-24 (1967) (defendant’s opening of
his wallet was not accomplished by force, demands, nor other im-

plieg threats; consent voluntary); People v. Cruz, 264 Cal. App. 2d

437 ?%§§\1968) (defendant merely shrugged shoulders when officer
requested to search vehicle, and was ordered to stand on sidewalk;
voluritary consent was not proven); People v. Harrington, 2 Cal. 3d
991, 997 (1970). (the fact that officer was in uniform, had a gun and
represeited that he was searching for a missing juvenile'did not

constitiite implied coercion).
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Where the defendant stood in a police spotlight surrounded by
four officers armed with shotguns or carbines, the consent was not
voluntary. People v. McKelvy, 23 Cal. App. 3d 1027, 1034 (1972).

§' 14.07: Advising of the Right Not To Consent

Officers need not, prior to the search, advise or warn the consent-
ing defendant (or other person) that he has a right to refuse con-
sent. People v. Wheeler, 23 Cal. App. 3d 290, 305 (1972); People v.
Tremayne, 20 Cal. App. 3d 1006, 1014 (1971). See cases collected in
Peoplev. Beal, 268 Cal. App. 2d 481, 485 (1968). That case held that
“the trial court’s scrutiny of the voluntariness of the consent is far
more protection to a defendant than the recital of some warning by
the police.” Ibid. at 523. See also People v. Superior Court (Case-
beer),71 Cal. 2d 265, 270-71 (1969); People v. Bustamonte, 210 Cal.
App. 2d 648 (1969); People v. Braden, 267 Cal. App. 2d 939 (1968);
People v. Baker, 267 Cal. App. 2d 916 (1968); People v. Fuller, 268
Cal. App. 2d 844, 851-53 (1969), reaching that same result; cf,
however, People v. MacIntosh, 264 Cal. App. 2d 701 (1968), where
the court said that a waiver of the right to refuse the search must
reflect an “understanding, uncoerced and unequivocal election to
grant the officers a license which the person knows may be freely

" and effectively withheld.” See also People v. Hidalgo, 7 Cal. App.

3d 525, 529 (1970) . However, failure to give such advice may, under
the circumstances of a given case, be a factor to be taken into
consideration in determining whether or not a free consent was
actually given. Peoplev. Superior Court (Casebeer), 71 Cal. 2d 265,
970 (1969); Blairv. Pitchess, 5 Cal. 3d 258, 275 n.8 (1971); People v.
Gravatt, 22 Cal. App. 3d 133, 137 (1971). See Bustamonte v.
Schneckloth, 448 F.2d 699 (9th Cir. 1971), cert. granted.

The person who consents and is in custody does not have to be
given his Miranda rights prior to search. Peoplev. Thomas, 12 Cal.
App. 3d 1102, 1111 (1970). If he is, however, it may tend to show
voluntary consent. People v. Wheeler, 23 Cal. App. 3d 290, 305

' (1972). Consent to search was invalid when given without counsel
" after counsel had been appointed. Tidwell v. Superior Court, 17

Cal. App. 3d 780, 790 (1971).

§ 14.08: Failure To Disclose Role as Government
‘ Informer '

The failure to disclosef one’s role as a government informer does
not vitiate the consent of defendant to enter the premises. Hoffav.
United States, 385 U.S. 293 (1966).
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§ 14.09: Consent Following Illegal Entry, Detention, or
Arrest .

As noted in the Johnson case, cited supra, § 14.06, consent follow-

ing the unlawful assertion of the officer’s power to enter, detain,or . }

arrest, is inextricably bound up to that conduct, making the consent
involuntary as a matter of law. In addition to the Johnson case, see
also People v. Franklin; 261 Cal. App. 2d 703, 707 (1968) (consent
tollowing illegal traffic stop could not validate the search undertak-
en); People v. Superior Court {Casebeer), 71 Cal. 2d 265 (1969),
discussed supra, § 14.05; Beckers v. Superior Court, @ Cal App. 3d
953, 958 (1970); People v. Horton, 14 Cal. App. 3d 930, 934 (1971).

"In one case consent to entry, with no apparent knowledge of the
preceding claimed illegality of looking through a window, was held
to dispel the taint. Mannv. Superior Court,3 Cal. 3d 1,7 (1970). See
too People v. Pranke, 12 Cal. App. 3d 935, 946 (1970). It has also
been said that there can be a “ratification” of an uninvited entry.
Peoplev. Hunter, 218 Cal. App. 2d 385, 393 (1963). But see Kaplan
v. Superior Court, 6 Cal. 3d 150, 155 (1971).

§ 14.10: Withdrawal of Consent Previously Given

Especially in the context of an arrest, defendant’s withdrawal of
consent previously given militates strongly against the voluntary
nature of consent. See § 14.04, supra; also People v. Martinez, 259
Cal. App. 2d Supp. 943, 945-46 (1968), where the search undertaken
" after withdrawal of the consent was deemed improper and the
evidence thus seized inadmissible. Compare Castenedav. Superior
Court, 59 Cal. 2d 439 (1963); People v. West, 3 Cal. 3d 595, 602
(#970) (withdrawal after discovery of narcotic).

'this is another way of stating that the scope of the search must
~not go beyond that authorized by the consenting party. People v.
Martinez, supra, 259 Cal. App. 2d Supp. 943, 945; see also People v.
Hice, 259 Cal. App. 2d 399, 403-04 (1968) (consent to “pat” search
did not permit search of defendant’s pockets).

In People v. Hidalgo, 7 Cal. App. 3d 525, 530 (1970), consent to
search the trunk of a car was held to include consent to search a
shopping bag in the trunk. Consent to search a car included consent
to search.a matchbox under the front seat. Peoplev. Superior Court
(Casebeer), 71 Cal. 2d 261, 270 (1965) . Consent to search a bedroom
covered the furniture (dresser, dresser drawers and bed) but did
not include a suitcase belonging to someone else. Peoplev. Daniels,
16 Cal. App. 3d 36, 45 (1971); People v. Egan, 250 Cal. App. 2d 433,
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435 (1967). Consent to enter a house to look for a man did not infer
a right to search the house and its closet for a crowbar. People v.
Superior Court (Arketa), 10 Cal. App. 3d 122, 127 (1970). Consent
to search a car was not consent to search a jacket in the car. People
v. Stage, 7 Cal. App. 3d 681, 683 (1970).

A consent to one search does not authorize a subsequent second
search. Pinizzotto v, Superior Court, 257 Cal. App. 2d 582, 590
(1968); cf. Peoplev. Jones, 214 Cal. App. 2d 614, 622-23 (1969). See
too People v. Gorg, 45 Cal. 2d 776, 782-83 (1955).

§ 14.11: Scope of the Search Must Not Exceed that
o Authorized

In this connection, see § 14.10, supra.

§ 14.12: Consent by Third Persons

It has been recognized that third persons in joint control of de-
fendant’s property may consent to its being searched. “[A] search
is not unreasonable if made with the consent of a cooccupant of the
premises who, by virtue of his relationship or other factors, the
officers reasonably and in good faith belieye has authority to con-
sent to their entry.” People v. Smith, 63 Cal. 2d 779, 799 (1966); see
also People v. McGrew, 1 Cal. 3d 404 (1969). )

§ 14.13: Husband or Wife of the Defendant

A valid consent can be given by the husband or W“iﬁ; of a suspect.
Peoplev. Bryan, 254 Cal. App. 2d 231, 234 (1967) (wile). In People
v, Carter, 48 Cal. 2d 737 (1957), the Califorpia- Supreme Court
stated that, assuming amicable relations between husband and
wife, if the property seized is of a kind over which a wife normally
exercises as much control as the hiisband, she may consent to a

_search and seizure. In that case,'a trousers and shirt were held to

be properly seized pursuant to consent given by the wife. In {n re
Lessard, 62 Cal. 2d 497, 504-05 (1965), the court held that officers

~ could rely on the wife’s consent even hough it was later discovered

defendant and his wife were Separé\ted at the time consent was
given. Cf. Peoplev. Fry, 211 Cal. App-2d 359, 357 (1969) (husband
had instructed wife not to consent, officers could not rely on her
consent). i

- In Coolidge v. New Hampshire, 403 U.S. 443, 487-89 (1971),
where a wife voluntarily produced guns and clothing, it was held

that there was no search and seizure and that the wife did not act

" as an instrument or agent of the state when she prodiced her '
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husband’s belongings.
§ 14.14: Mistresses, Common Law Wives ‘

Mistresses and common law wives are often accorded the statu
of a lawful spouse relative to their power to consent to a search of
defendant’s property. See, e.g., People v. Lobikis, 256 Cal. App. 2d
775, 778-80 (1967) (relationship justified officers in concluding mis-
tress had authority over defendant’s premises as a joint occupant);
Peoplev. Smith, 63 Cal. 2d 779,799 (1966); Peoplev. Stewart, 11 Cal,
App. 3d 242, 247 (1970), disapproved in another respect in People
v. Beagle, 6 Cal. 3d 441, 451 (1972); Peoplev. Sproul, 3 Cal. App. 3d
154, 162 (1969). « .

§ 14.15: Parents

Parents, with whom a son is living, may consent to a search of his
bedroom. People v. Daniels, 16 Cal. App. 3d 36, 44 (1971). See too
In re Lokey, 64 Cal. 2d 626, 632 (1966). Such a consent may be valid

. despite the protests of the son. Vandenberg v. Superior Court, 8
Cal. App. 3d 1048, 1055 (1970).

§ 14.16: Sister

A sister could not consent to a search of a brotﬁer’s bedroom.
Beach v. Superior Court, 11 Cal. App. 3d 1032, 1035 (1970).

§ 14.17: Innkeeper and Guest

It is clear under Stoner v. California, 376 U.S. 483 (1964), that
consent of a hotel (or, for that matter, a motel) clerk or manager
will not render a search of the defendant’s room valid. In that case,
the court held that there was no basis for the police to believe that
the defendant had authorized the clerk of a hotel to permit the
search; thus, the search was improper. A man’s hotel or motel room
is his castle no less than his house. People v. Rodriguez, 242 Cal.
App. 2d 744, 747 (1966); Pate v. Municipal Court, 11 Cal. App. 3d
721,724 (1970); Williamsv. Superior Court, 25 Cal. App. 3d 409, 412
(1972). Compare, however, the search of defendant’s quarters
where his tenancy has expired and the manager is entitled to enter
the premises. People v. Van Eyk, 56 Cal. 2d 471, 478 (1961); see
Pecplev. MeGrew, 1 Cal. 3d 404, 412 (1969), where it was said that
a hotel guest may reasonably expect a maid to enter his room to
clean up, but not that a hotel clerk will lead the police in a search
of his room. Kraussv. Superior Court, 5 Cal. 3d-418, 422 (1971). In
People v. Rightnour, 243 Cal. App. 2d 663, 668-69 (1966), the maid

174

B 97w

T AR A 3 Y P T

and the owner of the hotel found extreme disarray and burnt-bed-
ding and called police. It was proper for them to investigate arson
or burglary on the strength of the owner’s consent, even though the
tenant was out of town. Peoplev. Henning, 18 Cal. App. 3d 872, 875
(1971), permitted hotel personnel to call on the police to enter a
room with a loud radio substantially annoying to other guests. See
too People v. Minervini, 20 Cal. App. 3d 832, 84041 (1971). ("A
person does not become a guest by obtaining a room at dninn solely
for the accomplishment of an unlawful purpose.”).

§ 14,18: Landlord and Tenant

Under Chapmanv. United States, 365 U.S. 610 (1961), similar to
Stoner, supra, §14.17, it is clear that a landlord may not, absent
“exigent circumstances” (to render aid, e.g) consenttoa seaych of
the premises of his tenant, even to view waste or abate a nuisance
on the premises. :

See Peoplev. Plane, 274 Cal. App. 2d 1 (1969), defendant arrest-
ed, landlord entered to preserve property and invited officer.

Consent by ani absent owner is sufficient and a trespasser does not
become a householder entitled to this protection of the statute
(Peri. Code § 844); People v. Ortiz, 216 Cal. App. 2d 1, 4 (1969).

Where tenant has abandoned residence (a question of fact), land-
lord’s consent is valid. People v. Urfer, 274 Cal. App. 2d 307 (1969).
The same rule applies where the tenant has been evicted. People
v. Superior Court (York), 4 Cal. App. &d 648, 657 (1970).

§ 14.19: Co-tenants

A co-tenant may consent to the search of areas on the premises
which are jointly used and occupied. People v. Debnam, 261 Cal.
App. 2d 206, 210-11 (1968) (consent of a brother-co-tenant); l?gop]e
v, Terry, 57 Cal. 2d 538, 558-59 (1962) (consent of co-tenant jointly
occupying premises with defendant); Peoplev. Maclntosh, 264 Cal.
App. 24 701 (1968) (same). Peoplev. Amadio, 22 Ce_xl. App. 3d‘7 , 14
(1971) (co-user of car). A limitation was set forth in Tompkins v.

Superior Court, 59 Cal. 2d 65, 65. (1963), however. The court there

stated that the co-tenant may not onsent to a search of even jointly

shared areas where the defendant is on the premises and objects to
the search. Cf People v. Smith, 63 Cal. 2d 779, 799 (1966). A co-
tenant’s consent may also be invalid if the defendant is present. See
Peoplev. Grey, 23 Cal. App. 3d 458, 461 (1972); People v. Murillo,
241 Cal. App. 2d 173, 178 (1966). Cf. People v. Munoz, 24 Cal. App.
3d 900, 908 (1972). See Duke v. Superior Court, 1-Cal. 3d 314 (1969)
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(a person in common ownership or control who is not within a
premises cannot give consent to enter and search so as to excuse the

police from complying with the announcement rules of Penal Code
section 844), -‘

§ 14.20: House Guests and Other Occupier

Where there is evidence from which officers may conclude that
others are in joint control of the premises, a consent by such parties

- isvalid, Pegplev. Brown, 238 Cal. App. 2d 924, 927 (1965) (premises
under joint control of defendant’s wife, her mother, and her stepfa-
ther; the mother’s consent valid); Tompkins'v, Superior Court, 59
Cal. 2d 65, 69 (1963) (joint occupant); cf Peoplev. Fuller, 268 Cal,

App. 2d 844 (1969) (consent by occupant to search her apartment

revealing defendant); Peoplev. Braden, 267 Cal. App. 2d 939 (1968)
(consent of owner to search of his premises occupied by three

guests, including defendant, was proper notwithstanding the |

guests’ objections thereto); Raymond v. Superior Court, 19 Cal.
App. 3d 321, 326 (1871) (son could not consent to search of father’s

things); People v. Misquez, 152 Cal. App. 2d 471, 479 (1957) (baby-
sitter with key).

§ 14.21: Owners of Public Fremises

Explicit from the Supreme Court’s holding in Bielicksv, Superior
Court, 57 Cal. 2d 602 (1962), is that the users of public places do not
impliedly consent to their being spied upon indiscriminantly by
police officers if a reasonable expectation of privacy is present.
Compare Katzv. United States, 389 U.S. 347 (1967) (the occupant

of telephone booth does not expect that his utterances will be
broadcast to the world).

§ 14.22: Apparent Authority S

The leading California case is People v. Gorg, 45 Cal. 2d 776, 783
(1955). Where a third party seems to have apparent authority to
give consent, the police have been held to be justified in relying
upon it. '

“In this proceeding we are not concerned with enforcing de-
fendant’s rights under the law of trespass and landlord and ten-
ant, but with discouraging unreasonable activity on the part of
law enforcement officers. ‘A criminal prosecution is more than
a game in which the Government may be checkmated and the
game lost merely because its officers have not played according
to rule.” (Mr. Justice Stone in McGuire v. United States, 273 U.S.
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98,99 [47 S. Ct. 259, 71 L. Ed. 556]), and when as in this case the
officers have acted in good faith with the consent apd at the
request of 2 home owner in conducting a search, evidence so
obtained cannot be excluded merely because the officers may
have made a reasonable mistake as to the extent of the owner’s
authority.” : B

The Ninth Gircuit Court of Appeals has for{n.ulatecli a different
position. “The crucial question is whether the citizen truly consent-
ed to the search, not whether it was reasonabie for the officers to

' ose that he did.” Cipresv. United States, 343 F.2d 95, 98 (9th
scul;;p 1965); see too Oliver v. Amiotte, 382 F.2d 987, 988 (Sth Cir.

1967); Oliverv. Bowens, 386 F 2d 688, 691 (9th Cir. 1967). In People
y. Cirilli, 265 Cal. App. 2d 607, 611 (1968), doubt was expressed that
the quoted statement “is or should be the law. . o
The California rule has also been criticized in the Ninth Circuit
in another way, relying on the Stoner case, and suggesting that

Stoner has the effect of overruling Gorg. Lucero v. Donovan, 354

o F.9d 16, 21 n.6 (9th Cir. 1965). Stonerv. State of California, 376 U.S.

483, 488 (1964), says:

" “Our decisions make it clear that rights prote;cted by Fhe
Fourth Amendment are not to be eroded by stramec} applica-
tions of the law of agency or by unrealistic doctrines of ‘apparent
authority.’ ” See Smaydav. United States, 352 F.2d 251, 259 (Oth
Cir. 1965). ‘

However, it has subsequently been held that Stoner does not

rrule Gore. Peoplev. Sullivan, 271 Cal. App. 2d 531, 547 (1969).
O.S"c;z too Peopélre V. Ilgngmour, 243 Cal. App. 2d 663, 670 (1966).
In People v. Hill, 69 Cal. 2d 550, 554 (1968), the State Supreme
Court said: .
“Although sometimes criticized, the r_ule tha.t a search is not
unreasonable if made with the consent of a third party whom
the police reasonably and in good faith believe has autl,l,onty to
consent to their search has been regularly reafflrmed:
The court discussed the Stoner case. See People v. ,S”Uper;or Court
(York), 3 Cal. App. 3d %8, 658 (1970); People v. Pranke, 12 Cal.
. 3d 935, 94445 (1970). | e
A%)x 3’%03)1?3 V. McG(rEfw; )1 Cal. 3d 404, 412-13 (1969), the court
reiterated the rule stated in Hill and explained some of the limita-

tions on apparent authority. _ _ o ‘
%, “[T]here must be some objective evidence of joint control or
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access to the places or items to be searched which would indicate
that the person authorizing the search has the authority to do so.”
McGrew at 412. See People v. Hopper, 268 Cal. App. 2d 774, 779
(1969); People v. Corrao, 201 Cal. App. 2d 848, 852 (1962) (infer-
ence may be drawn from possession of keys). :

2. “The good faith mistake rule does not, however, apply where
the third party makes clear that the property belongs to another.”
McGrewat 413. See De Contiv. Superior Court, 18 Cal. App. 3d 907,
910 (1971) (landlord’s agent asked, “You think I can open itP”
Consent held to be effective). : ‘ _

3. It does not apply “where the relationship of the third party
and the defendant makes clear that the defendant has not author-
ized the third party to act as his agent.” |

It is also held that apparent authority does not apply if the de-
fendant is personally present. People v. Murillo, 241 Cal. App. 2d
173, 176 (1966); People v. Frank, 225 Cal. App. 2d 339, 343 (1964).

If the person who gives consent has no authority to grant what
+is asked, apparent authority does not apply. Bielicki v. Superior
Court, 57 Cal. 2d 602, 608 (1962) (amusement park agent could not
" have been reasonably believed to have authority to consent to

spying upon eachand every occupant of toilet booths).

‘What appears to have been the apparent authority rule was ap-

plied in People v. Gurley, 23 Cal. App. 3d 536, 555 (1972). There it

developed that the defendant was not in full possession of his facul-
ties when he consented, although this was not evident to the offi-
cers. The court concluded that an objective standard should be
~ applied and it upheld the consent.

§ 14.23: Note: Consent Is Invalid as to
Defendant’s Private Belongings.

- The consent of a third person is invalid if the purpose is to search
~ property known to be exclusively the defendant’s. Peoplev. Cruz,
61 Cal. 2d 861 (1964) (suitcases improperly searched pursuant to
consent of two girls living with detendant) ; Peopiev. Egan, 250 Cal.
App. 2d 433, 436 (1967) (stepfather could not consent to search of
kit bag in defendant’s room); People v. Hopper, 268 Cal. App. 2d
774 (1969) (record did not support the authority of consenting
party to search premises known to be the defendant’s); People v.
Baker, 12 Cal. App. 3d 826, 837 (1970) (consent of manager of
bowling alley not enough for search of defendant’s locker and hand-
bag). Baker says that the owner of property or facilities has no such
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interest in determining whether his iSfOperty or facilit'ies are being
used for illegal purposes as to authorize consent to inspection of

» rooms, lockers or packages which contain suspected contraband he

has discovered on his own initiative.

§ 14.24: Consqnt of Other Parties _

As to the consent of a school official to search a student’s belong-
ings, see § 15.05. ' . . |

As to the power of a military superior to give consent to a search,
and the problem of submission to authority ina military context, see

15.04.
; As to the power of airline personnel to consent to a search, see

People v. McGrew, 1 Cal. 3d 404, 410-14 (19(_59); see too § 15.03.
Appellant had supervisory power over wu:ed-m area at.book

company, but the consent to search of his superior, a vice president,

was upheld. United States v. Gargiso, 458 F.2d 584, 586-87 (2d Cir.

1972).
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CHAPTER FlFTEE’N
SPECIAL TYPES OF SEARCHES

§ 15.01: Border Searches

All persons coming into the United States from foreign countries
are liable to deterntion and search by authorized agents of the gov-
ernment. The search which customs inspectors are entitled to con-
duct upon entry is of the broadest possible character and is
governed by federal law. There is no question of probable cause
under state law. People v. Eggleston, 15 Cal. App. 3d 1026, 1029
(1971); People v. Mitchell, 275 Cal. App. 2d 351, 355 (1969); People
v. Clark, 2 Cal. App. 3d 510, 518 (1969).

Searches of certain bedy cavities and other personal places have
been held to be legal by federal courts under certain circumstances.
United Statesv. Johnson, 425 F.2d 630 (9th Cir. 1970) (real suspicion
needed for strip search); United States v. Guadalupe-Garza, 421
F.2d 876 (9th Cir. 1970) (strip search); Huguezv. United States, 406
F.2d 366, 374-79 (9th Cir. 1968). See too Blefarev. United States, 362
F.2d 870 (9th Cir. 1966), discussed in Note, The Reasonableness of
Border Searches, 4 Cal, West. L. Rev. 355 (1968). Cases have said,
in describing what is requu'ed for a strip search or body caV1ty
search, that there must be a “clear indication” or “plain suggestion™
that narcotics are being smuggled.

See-5-A:ER:-Fad. 317.

. -".@ahas’may be matlerat-sitae substanhal distance from the
border to look for aliens. Peoplev. Herrera, 12 Cal. App. 3d 629, 634
(1970) (search made on Highway 99 in Kern County); see Umfed
States v. Almeida-Sanchez, 452 F.2d 459, 460-61 (9th Cir. 1971)
(specifies 100 air miles from external boundary).

A border search (as distinguished from a search for aliens) can
also be made inland if there is a showing that the contraband sought
was aboard the vehicle at the time it entered the United States. See
Alexander v. United States, 362 F.2d 379, 382 (9th Cir. 1966)

§ 15.02: Abandoned Property »
It is well settled that a search and seizure of abandoned property

is not unlawful. People v. Siegenthaler, 7 Cal. 3d 465, 470 (1972).

People v. Long, 6 Cal. App. 3d 741, 748-49 (1970) (suitcase found
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in hotel room afté;ﬁ;defendantvacated it). See Abelv. United States, .

362 USS. 217, 241 (1960); United States v. Manning, 440 F.2d 1105,
1111 (5th Cir. 1971).

Typically, upon sight of the police, a defendant will attempt to
throw away contraband. When the police recover it, it is said to be
abandoned and hence that there is no violation of privacy in taking
it into custody. Peoplev. Simmons, 19 Cal. App. 3d 960, 967 (1971);
Peoplev. Superior Court (MacLachlin), 271 Cal. App. 2d 338, 342~
43 (1969}; People v. Blackmon, 276 Cal;: App. 2d 346, 348 (1969);
People v. Shoemaker, 16 Cal. App. 3d 316, 319-22 (1971). =

However, if the abandonment is a respense to illegal police con-
duct, the abandonment will be contaminated and the seizure will
be regarded as illegal. Badillo v. Superior Court, 46 Cal. 2d 269, 273
(1956); see too People v. Shipstead, 19 Cal. App. 3d 58, 68 (1971).
Cf People v. Prendez, 15 Cal. App. 3d 486 (1971) (illegal entry
purged by flight and contraband thrown away admitted).

The State Supreme Court has recently considered the question
of when an abandonment takes place. It decided that placing items
in the trash is not an abandonment. People v. Edwards, 71 Cal. 2d
- 1096, 1104 (1969); cf the dissenting opinion of Burger, C.J., in Work
v. United States, 243 F.2d 660, 663 (D.C. Cir. 1957). In a second case,
Peoplev. Krivda, 5 Cal. 3d 357, 366-67 (1971) (cert. granted ), the
Supreme Court decided that trash was not abandoned where it had

been placed in the well of a refuse truck. The expectation of privacy

continues at least until the trash has lost its identity and meaning
by becoming part of a large conglomeration of trash elsewhere. Cf
People v. Superior Court (Barrett), 23 Cal. App. 3d 1004, 1010
(1?72) (item placed in neighbor’s trash can could be seized by
police). o ‘ - .

- Some defense-oriented views on abandonment may be found in
Mascolo, The Role of Abandonment in the Law of Search and Ser-
zure: An Application of Misdirected Emphasis, 20 Buffalo L. Rev.
399 (1970). - : _

§ 15.03: Airport Searches

Searches that have occurred at airports have received increasing
appellate attention. However, they do not invelve special rules of
law but-applications of search and seizure principles to a particular

situation. Usually, airport searches involve a contention that there

. was no time to secure a warrant because the package was about to
be shipped from .the jurisdiction, that the search was made by the
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airline, a private party, or that the airline consented to the search. -
The leading case in California is Pegple v. McGrew, 1 Cal. 3d 404,
410-14 (1969). It was held that a warrant had to be obtained as the

footlocker could be held by the airline until a warrant was secured. ’
_ The court rejected an argument that the shipper had consented to
asearch of the footlocker by shipping with a common carrier where

a right of inspection is vested in the carrier. Consent to an airline
search was not consent to a police seatch. The court dlso rejected
a contention that the police reasonably believed that there was
apparent authority for the airline to consent. There must be some
objective evidence that the person authorizing the search has au-
thority to do so. A rule contrary to McGrew was announced in
People v. McKinnon, 7 Cal. 3d 899 (1972). It permitted police ex-
amination of contraband found by an airline employee. '

In People v. Temple, 276 Cal. App. 2d 402, 411 (1969), decided
before McGrew, the police formulated a plan to ship a substitute
box to the consignee and were allowed to seize the original box for
this purpose, the court reasoning that there was no time to secure
a warrant as delay would arouse suspicion in the consignee.

Another possible police solution is to allow the shipment to go
through and then to arrest the recipient or the person carrying the
contraband and to search incident to the arrest. People v. Cray-
craft;d Cal. App. 3d 947, 949 (1969); United States v. Mehciz, 437
F.2d 145, 146 (9th Cir. 1971).

I the airline search is made completely independent of the po-
lice, McGrew may be distinguished. Miramontesv. Superior Court,
95 Cal. App. 3d 877, 884 (1972). See People v. Hively, 480 P.2d 558,
559 (Colo. 1971); see too Wolf Low v. United States, 391 ¥.2d 61, 63
(9th Cir. 1968); Clayton v. United States, 413 F.2d 297, 298 (9th Cir.

1969); Gold v. United States, 378 F.2d 588, 591 (9th Cir, 1967).

- Arecent case, however, indicates that even if this is an independ-
ant private search that locates contraband, a search warrant_cogld
still be needed, if the contraband was not in plain sight of the police
and there was ho danger of imminent removal. People v. Segovia,
13 Cal, App. 3d 134, 137-38 (1970). A hearing has been granted. See

Abtv. Superior Court, 1 Cal. 3d 418, 421 (1969), where the actions

of the private citizen, independently of the police, bifgught tb.e
package containing contraband into plain view of the police, but it
could: not be seized without a warrant, as the package did not
indicate the nature of the contents. People v. Superior Court

(Eyéns),-ll Cal. App. 3d 887, 891-92 (1970). People v. Superior
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Court, supra, questioned the continued vitality of McGrewand Abt
on the strength 6f Chambersv. Maroney, 399 U.S. 42 (1970). See too
Peoplev. How:ird, 21 Cal. App. 3d 997,999 (1971) (airline opened
suitcase, detected sweet perfumy odor, called police, who opened
package. Held, lawful search); Peoplev. Thompson, 25 Cal. App. 3d
132, 142 {1972).

A result dlfferent from McGrewwill be reached if the facts show
that the contrabamd will be shipped out before a warrant can be
secured. People ¥, Gordon, 10 Cal. App. 3d 454, 461 (1970). See
Hernandez v. Ugited States, 353 F.2d 624, 627 (9th Cir. 1965). C£
Corngold v. United States, 367 F.2d 1, 3 (9th Cir. 1966). See too
People v, Love, 8 Cal. App. 3d 23, 30 (1970) {police could arrest on
basis of mformahon due to fact contraband was going to different
Junsc)ixctlon) Peop]ev Thompson, supra (could be picked up at any
time

Other cons1derah0ns come into play if a customs search is made
or a “warrantless exit search.” See United States v. Marti, 321 F.
Supp. 59,64-65 (E.D. N.Y. 1970) (“Current terror attacks and hi-
jackings of civilian aircraft further demonstrate the strong national
interest in providing a reasonable yet effective means of searching
the baggage of those emplaning for abroad.”).

An analysis of airport security problems may be found in Note,
Airport Security Searches and the Fourth Amendment, 71 Column.
L. Rev. 1039 1971), See United States v. Epperson, 454 F.2d 769,
770-71 (4th Cir. 1972) (approves use of-magnetometer at airport);
United States v. Bell, 335 F. Supp. 797/(E.D. N.Y. 1971) (as to
hijacking §ystem of profile selection, magietometer detection and
stop and frisk). See People v. De Stru]]e 28 Cal. App. 3d 477, 482
(1972); People v. Botos, 27 Cal. App. 3d 774, 778 (1972)..

§ 15.04: Military Searches

" The government has at times urged military necessity as a substi-

" tute for probable cause or a warrant.

 Under the circumstances of People v. Rodriguez, 242 Cal. App.
- 2d 744, 74748 (1966), the claim was rejected. There an attempt was

‘made to justifya search of a motel room on the basis of a command-

‘ing officer’s authorization. The court noted that the search would

i beillegal eve under military law because a search by a command-

ing officer, or his authorized representative, must be based on prob-
-able cause. See United Statesv. Vorrath, 40 CM.R. 334, 336 (1968);
United States v. Penman, 36 CM.R, 223, 232 (1966) :
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If the search conforms to military law but not to California search
requirements, will the evidence be admitted? People v. Kelley, 66
Cal. 2d 232, 250-51 (1967), analyzes the possibility that it could be

used, as held by United States v. Grisby, 335 F.2d 652, 656-57 (4th

Cir. 1964) ; of United Statesv. Mz]]er, 261 F. Supp. 442, 446 (D. Del.
1966).

Situations where a search might be vahd under military law:

1. Search by commanding officer or authorized person on prob-
able cause but without a warrant. See § 152, Manual for Court
Martial (Rev. 1969) see too United Statesv. Penman, 36 C M.R. 223,
929 (1966) (what is sufficient authorization).

3_5 Search of veh1cle entenng military base See Grisby, supra at
654-55.

3. Mlhtary inspection of barracks or mventory searchin placmg
a person in confinement. Grishy, supra at 654; see too United States
v. Kazmierczak, 37 CM.R. 214 (1967).

4. Search without a warrant. Grishy, supra at 655 But see
McNeill, Recent Trends in Search and Seizure, 54 Military L. Rev.
83, 86 (1971).

Another problem area with military searches is consent. If the
commanding officer has the power to make the search, he may
have the power to consent that state law enforcement officials
make it. See Peaple v. Shepard, 212 Cal. App. 2d 697, 700-01 (1963).

It should be noted that the situation has changed since the She-

pard case. Then the commandmg officer did not need probable
cause; now, he does. “Gone are the halcyon days when he could
search on mere suspicion, or delegate his powers to whomever he
pleased, or order a shakedown search without probable cause.” See,
Note, Investigative Procedures in the Military: A Search for Abso-
1utes, 53 Cal. L. Rev. 878, 892 (1965).

Possibly such a search could be defended on apparent authorxty,
which was also a basis for the Shepard; ‘decision.

Still another aspect of military consert searches s the problem of
subimission to authority. “Recognizing the tendency of the enlisted
man to yield to the least color of authority, the court has required
that consent be shown by clear and positive testimony.” 53 Cal. L.
Rev., supra at 891. The presence of senior officers may be consid-
ered intimidating. United Statesv. Decker, 31 CM.R. 17, 21 (1966).
Beckermakes mention of the fact that it helps make a valid consent

~ to have the person advised he did not have to consent. Whether
-there was submission, according to Dec!(er, isa que«tlon of fact.
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§ 15.05: Student Searches

Searches of high school students by school officials have been
sustained by California cases. In re Thomas G, 11 Cal. App. 3d 1193,
1196-97 (1970), dealt with the action of a dean of students, in com-

pany with the principal, in having a student empty his pockets. The

dean then looked in a film canister thus produced and found a

- dangerous drug. The school officials had been told by classmate that

the student was seen to take a pill, was “possibly obviously intoxicat-
ed” and “perhaps unablg to maintain himself.” The éourt conclud-
ed that there was proba/jle cause to arrest but that there would he
an adverse effect frgmgl‘fsﬁssh’full—bloipvn crirhinal procedures on the
student and on the school’s\discipline. generally.” The court relied
on the power of the state tj control the conduct of children, /and
permitted the student sg/ai/ch without arrest. B d

In re Donaldson, 269 Cal. App. 2d 509, 510 (1969), dealt with the
search of the footlocker of a 15-year-old high school student. A
purchase of pills had been made from him by a fellow student.
Donaldson classed the school officials as private citizens. It said they
stand in loco parentis and share a parent’s right to use moderaie
force, (Three justices voted for a hearing.) -

A third case is People v. Kelly,~195 Cal. App. 2d 669, 675-79
(1961). There the police secured the permission of a college official
to inspect a room in a student dorm. The court concluded that the
officers could reasonably conclude there was apparent authority to
give consent. The court had before it the Student House Rules and
found that the school official, who had a master key, could open a
room in an emergency. It felt that it was implicit that the appellant
had agreed (through the riies) that the college official might enter
the room. ;

The State Supreme Court recently touched on this azea. It per-
mitted & university employee to open a brief case in a locker to
locate the source of an unpleasant odor in a study hall. It declined
to reach the question of whether Stanford University was involved

in “state action.” The court did permit the maintenance stipervisor
not only to locate the brief case but also to open it and it permitted -

a deputy sheriff to reopen it without a warrant even though argua-
bly the contents were not in plain sight. People v. Lanthier, 5 Cal.
3d 751 (1971). | | ‘
See too In re Fred C, 26 Cal. App. 3d 320 (1972).
The law reyiews reach conclusions different from the California

cases, and argue for more student rights. See Comment, The Fourth
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Amendment and High School Students, 6 W.ilh'amette L. J. 567
__, (1970) (contends that a school official is not a private citizen nor

is he in Joco parentis ); Note, Admissibility of Evidence Seized by
Private University Officals in Violation of Fourth Amendment

i ' Standards, 56 Cornell L. Rev. 507 (1971) (discusses classifying of a

private university officer as a government officer because of gov-

. +ernment funding of the university, concludes that degree of gov-
ernment involvement would be a better test); Note, I the School

Official a Policeman or Parent, 22 Baylor L. Rev. 554 (1970). Other
a(xist;i%()es are collected in People v. Lanthier, 5 Cal. 3d 751, 755 n.3

Two cases from other jurisdictions express an intermediate phi-
losophy. Moore v. Student Affairs Committee of Troy State Univer-
sity, 284 F. Supp. 725, 730 (M.D. Ala. 1968), advocates a standard
lower than probable cause (but a reasonable belief that a student

Isusinga fi()rm room for a reason that is illegal or would otherwise _
. seriously interfere with campus discipline}. The court referred to

“the special necessities of the student-college relationship.” It felt
that a student living in a campus dorm waives objection to reasona-
ble searches conducted pursuant to reasonable and necessary regu-
lations. The appellate department of the New York Supreme Court
applied the Joco parentisrule, conditioned only by reasonable suspi-
cion. Peoplev. Jackson, 319 N.Y.S. 2d 731, 735 (1971) . . . a basis
founded at least upon reasonable grounds for suspecting that some-
thing unlawful is being committed, or about to be committed, shall
prevail before justifying a search of a student when the school

. official is acting in loco parentis.”).

Two out-of-state cases restrict student searches. In Piazzola v.
Watkins, 316 F. Supp. 624, 627-28 (M.D. Ala. 1970), the court that
decided Moore, supra, concluded that police entry was illegal even
with University consent. “.-. . this was not a University-initiated
search for University purposes, but rather a police-initiated search
for criminal prosecution purposes.” The court felt that the college’s
right to enter the dorm does not mean that it can admit a third
party. See too People V. Cohen, 292" R.Y.S. 2d 706 (1968).

§ 15.06: Regulatory Searches |

By the companion cases of Camara v. Municipal Court; 387 U.S.
523 (1967), and Seev. City of Seattle, 387 U.S. 541 (1967), a search
warrant is required for regulatory searches where entry is refused
by the occupant. Dispensing with that requirement, however, is
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expressly recognized by those cases in an emergency situation. R

§ 15.07: Residential Areas—the Camara Case

Iti Cimars, supra, §15.06, the Supreme Court apphed the re-
quirement of a regulatory search warrant to the search of residen-
tial areas, However, the court stated that the “probable cause”

necessary for the issuance of such warrants need not be dependent .

on the officer’s belief that a particular dwelling violates the code,
but on the reasonableness of the enforcement agency’s appraisal of
conditions in the area as a whole. In Camara, the nonemergency
situation required the inspectors to obtain a search warrant. |

However, a building inspector did not have to have a warrant to_

see what was perfectly apparent to any member of the public who
happens to be near the premises. City & County of San Francisco
v. City Investment Corp., 15 Cal, App. 3d 1031, 1039 (1971). The
court also said it was questionable whether a vacant building was
entitled to Fourth Amendment protection. Moreover, the owner
implied consent to enter in an agreement he made with the c1ty

. § 15.08: Commercial Areas—the See Case

The See case, supra, § 15.06, requires the issuance of search war-
rants for the regulatory inspection of commercial areas (in that
case, a warehouse). The court felt that the businessman, like the
occunant of a residence, hao the right to be free from unreasonable
official entries.

In People v. White, 259 Cal. App. 2d Supp. 936 (1968), the cotirt
held that Camara did not prohibit a state inspector from inspecting
the “public areas” of a convalescent hospital without a search war-
rant. The court also premised its decision on the rule that accept-
ance of a license to operate such a hospital was implied consent to
such supervision and inspection as required by statute.

In Colonnade Corp. v.. United States, 397 U.S. 72, 77 (1970), it was
held that a statute permitting entry to inspectors of dealers in
alcoholic beverages, but imposing a penalty for faxlure 0!} comply,
did not authorize warrantless entry.

A different result was reached in United Statesy. stwell 92 S.
Ct. 1593, 1596 (1972). There the federal agents asserted a,rlght
under statute to search under the Gun Control Act and the owner
acquiesced. “When a dealer chooses to engage in this pervasively
regulated business and to accept a federal license, he does so with
the knowledge that his business records, firearms and ammunition
will be subject to effective inspection.” ~
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See sections 1822.50 to 1822.57, Code of Civil Procedure, which
enacts a system of inspection warrants to be used where consent is
unavailable.

The See case was distinguished in People v. Grey, 23 Cal. App.
3d 456, 461 (1972) because an auto dismantling business was in-
volved a business “fraught with public danger.” Grey also indicates
thalt jlxnspectlons may be made under the Alcoholic Beverage Con-
trol Act :

§ 15.04: Restroom Searches

An application of the principle that exploratory or blanket
searches are prohlblted is the clandestine observation made of an
enclosed toilet stall in a restroom, As held in Brelicki v. Superior
Court, 57 Cal. 2d 602, 606 (1962), the use of a peephole in this
situation to gain observation of immoral sexual activity involves
spying on “innocent and guilty alike” and is unlawful.

Subsequent Court of Appeal decisions held that there is no unrea-
sonable search if the conduct could have been observed had the
officer been in an area open to the public. People v. Crafts, 13 Cal.
App. 3d 457, 459 (1970); People v. Heath, 266 Cal. App. 2d 754
(1968); Peop]e v. Roberts, 256 Cal. App. od 488 (1967); People v.
Maldenado, 240 Cal. App. 2d 812, 814 (1966); Peaple v. Hensel, 233
Cal. App. 2d 834, 836 (1965); People v. Young, 214 Cal. App. od 131
(1963); People v. Norton, 209.Cal. App. 2d 173 (1962).

Crafts, supra, concluded that these Court of Appeal cases estab-
lished a rule different from that announced in Britt v. Superior
Court, 58 Cal. 2d 469, 473, (1962), and that the Supreme Court, by
denial of hearings, had acqulesced in the new rule.

If the police have evidence of specific unlawful activity in a
restroom facility, then it has been held that a search is no longer
exploratory. In Peoplev. Clyne, 263 Cal. App. 2d 331, 332-33 (1968),
the police properly entered a locked toilet in a restroom of a laun-
dromat with the consent of the manager and by means of her key.

In People v. Metcalf 22 Cal. App. 3d 20, 23 (1971), however, a
different rule was announced. It held that section 653n of the Penal
Code (forbidding the use of two-way mirrors in restrooms) had

‘crystallized a different policy and altered the rule established by

the Court of Appeal cases. It declared illegal the methods of surveil-
lance previously permitted by the Court of Appeal. However, in
People v. Triggs, 26 Cal. App. 3d 381 (June 26, 1972), the court
disagreed with Metcalf and followed the prior appellat,,e decisions.
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CHAPTER SIXTEEN

BORDERS OF THE EXCLUSIONARY RULE

§ 16.01: Searches by Private Individuals
The Fourth Amendment is inapplicable to searches by private

individuals. Stapleton v. Superior. Court, 70 Cal. 2d 97, 100 (1968);
People v. Minervini, 20 Cal. App. 3d 832, 834 (1971) (failure of -

private citizen tc comply with 844) . Thus, notw1thstandmg the fact
that the search, if conducted by a state agent, would be unlawful,
the evidence is admissible. C£ Peoplev. Wolder, 4 Cal. App. 3d 984,
993 (1970) (rule applied to search made by off-duty policeman, who
was acting as private citizen); cf People v. Millard, 15 Cal. App. 3d
759, 762 {1971} (off-duty policeman has right to arrest as a police
ofﬁce;r) Peop]e v. Houle, 13 Cal. App. 3d 892, 895 (1970) (ball
bondsman acts as private person).

However, the prosécution bears the burden of showing that such
private persons were acting on their own initiative and not as gov-
ernment agents. In this connection, we are proVided with two Cali-
fornia Supreme Court decisions, with opposing results. People v.
Supprior Court (K. Smith), 70 Cal. 2d 123, 128-29 (1969), discussed

. supra, § 17.05 (private detective hired by the petitioner did not act

as an agent of the government) ; Stapleton v. Superior Court, 70 Cal.
2d 97, 100 (1969) (spe01al agents from credit card companies ac-
compamed police to aid in execution of arrest warrant for credit
card fraud; state action found).

The court said it was not called upon to decide whether searches
by private investigators and private police forces should be held
subject per se to the Fourth Amendment. (Page 100 n.3) It noted,
“Searches of such well financed and hlghly trained orgamzatlons
involve a particularly serious threat to privacy.” The law reviews do

- not agree on whether the exclusionary rule should be applied to -

them. See Note, Seizures by Private Parties: Exclusion in Criminal
Cases, 19 Stan. L. Rev. 608, 615 (1967) (yes); Note, Private Police

- Forces: Legal Powers and Limitations, 38 U. of Chi. L. Rev. 555,

572-73 (1971) (no); Note, FEvidence lllegally Obtained by Store

Detectives Admitted in Criminal Prosecution, 12 UCLA L. Rev.

232, 237 (1965) (maybe).
In People v. Mangiefico, 25 Cal. App. 3d 1041, 1046 (1972), it was
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concluded that not every private investigator is a law enforcement
official. Where the investigator does not act as an agent, the Fourth
Amendment does not apply.

See also Peoplev. Cheatham, 263 Cal. App. 2d 458, 461-62 (1968)
(no state participation; evidence admissible); Peop]e v. Katzman,
958 Cal. App. 2d 777, 786 (1968) (same); People v. Scott, 274 Cal.
App. 2d 905 (1969) (same); People v. Plane, 274 Cal. App 2d 1
(1969) (entry by landlord with officer); People v. Superior Court
(Flynn), 275 Cal. App. 2d 489 (1969) (evidence properly sup-
pressed where unlawful search by postal carrier); Weinbergv. Su-
perior Court, 21 Cal. App. 3d 1018, 1023 (1971) (OK for postal
employee to view damaged package with marijuana showing); Peo-
plev. Jackson, 14 Cal. App. 3d 57, 66 (1970) (managecr of apartment
house found stolen property); People v. Superior Court (Evans), 11
Cal. App. 3d 887, 891:(1970) (airline carge supervisor not police
agent); Baymond v. Superior Court, 19 Cal. App. 3d 321, 325 (1971)
(“The crux is not the citizen’s eagerness but the policeman’s in-
volvement”).

Even if the first search is mdependent of the pohce, and the
product of it usable, if a subsequent search is made at the behest of
the police, it may be unlawful. People v. Fierro, 236 Cal. App. 2d
344, 347 (1965).

However, a private citizen’s right to search is not diminished by
obtaining police assistance in exercising his right or even if he is
encouraged by the police to exercise it. Peoplev. Thompson, 25 Cal.
App. 3d 132, 142 (1972). ,

See 36 A.L.R. 3d 553; see too Comment, Police Bulletins and
Private Searches, 119 U. ‘of Pa. L. Rev. 163 (1970) (argues effects of
private citizen acting on police bulletin). -

See § 15.05 on Student Searches.

§ 16.02: Police Acting as Private Citizens

Peoplev. Martin, 225 Cal. App. 2d 91,93 (1964), annm.ncedarule
that a public officer for a particular county or municipality has no
official power to arrest offenders beyond the boundaries of the
county or district for which he was appointed. Martin held that
when he acts beyond the limits of his geographical unit his power
to arrest is that of a private citizen, and tested by the more limited
powers to arrest available to private citizens. (Martin, supra at 94.)
See People v. Aldapa, 17 Cal. App. 3d 184, 188 (1971).

As the State Supreme Court subsequently noted in People v.
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Sandoval, 65 Cal. 2d 303, 311 n.5 (1966), a citizen making an arrest
is authorized only to take from the person arrested all offensive
weapons which he may have about his person, but there is no right
to make a search incident to the arrest, or to search for contraband
or seize it upon uncovering it.

There is a rule of fresh pursuit by which the officer can follow a
suspected felon into another jurisdiction. Sandoval, supra at 312.

The Martin case has been curbed by statute, section 830.1 of the
Penal Code, which specifies that the powers of a deputy sheriff or
police officer extends to any place in- the state as to an offense .
committed in his jurisdiction, or which there is probable cause to
believe was committed there, or which is committed in his pres-
ence and there is danger to person or property or of escape. He can
also act outside of his area with the consent of the locai chief of
police or sheriff. See Peoplev. Tennessee, 4 Cal. App. 3d 788, 791-92
(1970). It has been held that a deputy sheriff can give permission
on behalf of the sherlff People v. Woods, 7 Cal. App. 3d 382, 388
(1970).

The problem of a pohceman acting as a private citizen also arises
with respect to his off-duty activities. See People v. Wolder, 4 Cal.
App. 3d 984, 993 (1970); Peoplev. Petersen, 23 Cai. App. 3d 883, 894
(1972); of Peop]e v. Millard, 15 Cal. App.-3d 759, 762 (1971) (off-
duty policeman has right to arrest as police ofﬁcer) '

§ 16.03: OQut-of-State Searches and Seizures

Whether evidence illegally seized by police of another state will
be excluded in Califcinia has not yet been determined by the Cali-
fornia appellate courts. In People v. Terry, 57 Cal. 2d 538, 557
(1962), our State Supreme Court said, “We find it unnecessary to
decide the novel and difficult question whether the exclusionary
rule should be extended to evidence obtained by an unlawful
search made in another state by officers of that state.” The court in
Terryreferred (at 557 n.1) to several cases, all of which supported
admissibility: People v. Winterheld, 102 N.-W. 2d 201, 202-03, 359

1 Mich. 467 (1960); Peoplev. Touhy, 197 N.E. 849, 856—57 361 I1L. 332

(1935); Statev. Olsen, 212 Ore. 191, 317 P.2d 938, 940 (1957); Young
v. Commonwealth, 313 S.W. 2d 580, 581 (Ky) (1968); Kaufman v.
State, 225 S.W.2d 75, 76-77, 189 Tenn. 315 (1949). Since the Terry
decision, however, there has been some erosion in these authorities.
See E]]IS v. State, 364 SW. 2d 925, 928 (Tenn. 1963); People v.
Winterheld, 115 N.W. 2d 80, 366 Mich. 428 (1962); Statev. Krogness,

7-—83857 193

0 29750




s

388 P.2d 120, 122 (Ore. 1963). See too Berman and Oberst, Admissi-
bility of Evzdeuce Obtained by an Unconstitutional Search and
Seizure, Federal Problems, 55 N.-W. U. L. Rev. 525, 549-51 (1960),
cited in Terry.

One technique of handhng the issue is to ﬁnd the evidence law-
fully seized. See People v. Mitchell, 275 Cal. App. 2d 351, 355-57
(1969) . Terry used the harmless error rule.

A severable problem exists as to whether federally seized ﬂlegal
evidence can be admitted in a California court. See People v. Kel-
ley, 66 Cal. 2d 232, 248-51 (1967); Elkins v. United States, 364 U.S.
206, 223 (1960). Kelley says (at 249): “It is generally stated that the
‘silver platter’ doctrine is still the law where the procedures used
were constitutional in the jurisdiction where the evidence was ob-
tained. (United States v. Coppola, 281 F.2d 340, 345; United States
v. Grisby, 335 F.2d 652, 656.)” See too footnote 5 in ULited States
v. Coles, 302 F. Supp. 99, 102 (D. Maine 1969), listing restrictions on
the use of evidence obtained by federal-state cooperation.

§ 16.04: Searches and Seizures in Foreign Countries

" There is a substantial body of authority that favors the position
that evidence obtained by illegal search and seizure in a foreign
- country may be admitted, although no California case has directly
decided the point. Ninth Gircuit cases have so held. Stonehill v.
United States, 405 F.2d 738, 743 (9th Cir. 1968); Brulay v. United
States, 383 F.2d 345, 348 (9th Cir. 1967) ; Commonwealthv. Wallace,
248 N.E.2d 246, 247 (Mass. 1969). Perhaps indicative of the ultimate
California result is Peoplev. Helfend, 1 Cal. App. 3d 873, 886:(1969),
where the court relied heavily on Brulay to find that a confession
in Mexico that did not comply with Escobedo-Dorado was nonethe-
less admissible. The court quoted the portion of the Brulay opinion

" dealing with search and seizure. The result, however, may be dif- -

ferent if the state agents cooperate or participate in the search
unlawful by California standards, see Stonehill, or if there is some
fundamental due process violation. See Helfend at 890. See Note,
At the Border of Reasonableness: Searches b y Custom Officials, 53
Cornell L. Rev. 886 (1968).

See McNeill, Recent Trends in Search ana Sezzure, 54 Mlhtary L.
Rev. 83, 110 (1971).
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§ 16.05: - Parolees :

It has generally been agreed that the parolee’s person and prem-
ises may be searched by his'parole agent on less than full probable
cause without the parolee’s consent since the search is not gov-
erned by the same rules which apply to citizens possessed of full
civil rights. Hernandez v. Superior Court, 16 Cal. App. 3d 169,
172-74 (1971), disapproved in another respectby People v. B]ocl(
6 Cal. 3d 239, 246 (2971); People v. Contreras, 263 Cal. App. 2d 281
(1968); Peop]ev Quilon, 245 Cal. App. 2d 624, 627 (1966); see also

United Statesv. Follette, 282 F. Supp. 10, 15 (S.D. N.Y. 1968); People -

v. Gilkey, 6 Cal. App. 3d 183 (1270); People v. Gambos, 5 Cal. App.
3d 187 (1970); Peoplev. Lamb, 24 Cal. App. 2d 378, 382 (1972). See
too People v. Anglin, 18 Cal. App. 3d'92, 95 (1971) (rule applied to
Youth Authority parolee). :

" The State Supreme Court has recently cautioned us that a dimi-
nution of Fourth Amendment protection for parolees can be justi-
fied only to the extent of the legitimate demands of the operation
of the parole process. In re Martinez, 1 Cal. 3d 641, 647 n.6 (1970).

It has been said that this general observation does not rule out

appropriate limitations of Fourth Amendment rights for parolees.
People v. Kanos, 14 Cal. App. 3d 642, 650 (1971). It has been said
too, though, that “the broad principle” may have been narrowed.
People v. Gayton, 10 Cal. App. 3d 178, 183 (1970). '

The rule is subject to several important qualifications. First of all,
it is. abundantly clear that in effecting entry -officers must at all
times comply with Penal Code sections 844 and 1531. See § 9.19,

- supra. Second, an outpatient from the California Rehabilitation
Center is not to be considered the same as a parolee for purposes
of fictional consent. People v. Myers, 6 Cal. 3d 811 (1972); People

v. Jasso, 2 Cal. App. 3d 955 (1969). Third, the police may not enlist

~ the aid of a parole agent to conduct a search where there is ample

time to obtain a search warrant. Peoplev. Coffman, 2 Cal. App. 3d
681 (1969), where the primary aim of the search was that of law
enforcement and not of parole administration. Smith v. Rhay, 419
F.2d 160, 162-63 (9th Cir. 1969). However, it is proper for the parole

‘agent to be accompanied by police. People v. Kanos, 14 Cal. App.

3d 642, 649 (1971). Parole authorization of an arrest does not neces-
sarily authorize a police search. Hernandez v. Superior Court, 16
Cal. App. 3d 169, 172 (1971).

A-person on probatlon or on outpatient status may be required

" to consent to searches by the terms of his probation or other agree-
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ment with the authorities. People v. Kern, 264 Cal. App. 2d 962, 965

(1968); People v. Myers, supra (outpatients). See too Peop]e V.
Perez, 243 Cal. App. 2d 528, 532 (1960) (the activities of a probation-

er are thus subject to more careful official scrutiny than those of
other citizens). Even if he objects when the search is made, the
search will still be valid. People v. Mason, 5 Cal. 3d 759 (1971).

The exclusionary rule does not apply to a parole revocation hear-
ing snd 1llegally seized evidence can be used in considering
whether a person ’s parole should be revoked. In re Martinez, 1 Cal.
3d 641 (1970).

A parolee cannot complam of the search of his residence on‘the
ground that his wife’s rights have been violated. People v. Kanos,
14 Cal. App. 3d 642, 650 (1971). =

196

a4 297570

" CHAPTER SEVENTEEN ‘
ELECTRONIC EAVESDROPPING

§ 17.01: Rejection of Rule Permitting All Ea Vesdropping

In 1928 the United States Supreme Court- held that the Fourth
Amendment cannot be extended and expanded to include tele-

phone wires “reaching to the whole world from the defendant’s -

house or office.” Olmsteadv. United States, 277 U.S. 438, 465 (1928).

In some two score years, federal and state legislation and a recon-
sideration of eavesdropping rules have ied to overruling the Olm-
stead decision. Katz v. United States, 389 U.S. 347, 353 (1967).
Eavesdropping today is heavily regulated.

§ 17.02: Movement Toward Greater Regulation

Several significant milestones in the trénd toward greater regula-
tion of electronic surveillance should be noted.

The concept behind Olmstead and cases following it was that a
trespass to a constitutionally prohibited area was required.

In Katzv. United States, 389 U.S. 347 (1967), the Supreme Court
held that petitioner’s conversations seized by means of an electron- -

ic device attached to, but which did not “penetrate,” a telephone
booth, were inadmissible. The “trespass” (or penetration) doctrine
reqmred under Goldman v. United States, 316 U.S. 129 (1942), was
disapprovedi~the violation of petitioner’s privacy was held to be
sufficient. Furthermore, the Fourth Amendment protects people,
not places or “areas”; petitioner was entitled to assume that his

‘utterances would not be broadcast to the world.

Notable is the fact that the conversations were suppressed not-

~ withstanding sufficient probable cause for the “search” and the

limited search (in scope and duration) in fact undertaken.
Retroactivity of the Katz case (decided December 18, 1967) was
specifically rejected in Desist v. United States, 394 U.S. 244 (1969),
and Kaiser v. New York, 394 U.S. 280 (1969), those cases holding
Katz applicable only to state and federal eavesdropping conducted

- after the date of the: Kafz decision. Cases on appeal at the time of

the Katz decision cannot avail themselves of its pronouncements.
Before Katz, California cases did not exclude evidence where

police placed a sound amplifying device or detectaphone on the

197

B’ W78




W

wall outside of the defendant’s apartment. People v. Hughes, 241
Cal. App. 2d 622, 624-25 (1966); People v. Graff, 144 Cal. App. 2d
199 (1956).

A second thrust against electronic eavesdropping has been ac-
complished through federal legislation, the Federal Communica-
tion Act (47 U.S,C. § 805). At first evidence obtained in violation of
it could be' utlhze& in a state trial. Schwartz v. Texas, 344 U.S. 199
(1952). But this was overruled in Leev. Florida, 392 U.S. 378 (June
17, 1968). (The Lee case was held to apply to state trials begun on
or after the date of the Lee opinion. Fullerv. A]aska, 393 US. 80
(1968).)

Section 605 of the Communications Act of 1934 was a predecessbr
to the comprehensive scheme for regulating interstate communica-
tion embodied in Title III of the Omnibus Crime Control and Safe
Streets Act of 1968 (18 U.S.C. §§ 2510-2570), and still continues in
effect,

A third aspect to curbing electronic eavesdropping has been the
enactment of state laws. In California this is contained in the Inva-
sioal of Privacy Act, sections 630 to 637.2 of the California Penal
Code.

§ 17.03: Ideological Struggle Over Eavésdrofpzhg '

The emphasis of arguments against eavesdropping has been on
the depth of invasion of privacy and-the generalized nature of the
usual eavesdropping search. See Penal Code § 630.

On the other hand, the governmental claim has stressed the
value of and need for eavesdroppmg in combatting crime and pro-
tectmg national security. Arguments, pro and con, are weighed in
Berger v. New York, 388 U.S. 41, 63 (1967).

Now we will con51der in more detail the statutory and case law
about eavesdropping. First, though, we consider the major tech-
nique used by law enforcement for lawful electronic surveillance.

§ 17.04: Authorization of Participant in Conversation

A participant to a conversation can authorize the recording of it
without the knowledge of the other participant. In Rathbun v.
United States, 355 US 107 (1957), the police listened in on an
extension phone by consent of one party and the procedure was
approved. In People v. Malotte, 46 Cal. 2d 59 (1956), the conversa-
tion was recorded by means of an induction coil with the consent
of one side of the communication. See too People v. Cruz, 6 Cal.
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| App 3d 384, 391 (1970); P,oplev ]ones 254 Cal. App. 2d 200, 220

(1967).
Under this same principle, law enforcement officers have been
permitted to use an informer to contact the defendant and to tape

- the conversation. United Statesv. White, 401 U.S. 745 {1971); Lopez

v. United States, 3713 'U.S. 427 (1963). See too Peoplev. Chatfield, 272
Cal. App. 2d 141 (1969); Peoplev. Hinman, 253 Cal. App. 2d 896, 961

- (1967). It makes no difference whether the device placed on the

informer is self-contained or utilizes a transmitter so that the re-

. cording is made at another location. Peoplev. Albert, 182 Cal. App.

2d 729, 736 (1960). The advantage of this procedure is that it bol-
sters the credibility of the informer, An informer of dubious reliabil-
ity can be used to produce trustworthy evidence. In some cases the
recording alone has been used and the informer has not testified.
People v. Johnson, 249 Cal. App. 2d 425, 430 (1967).

Where these procedures are used and the defendant is not in
custody, Miranda rights need not be given. People v. Caravella, 5
Cal. App. 3d 931, 934 (1970); Peop]ev Ragen, 262 Cal. App. 2d 392,
399 (1968). Before indictment there is no Massiah violation. Peop]e
v. Mabry, 71 Cal. 2d 430, 441 (1969).

Under the new federal act it remains lawful without a warrant to
intercept a conversation with the consent of one of the parties. 18
U.S.C. 2511 (c); United Statesv. Friedland, 444 ¥ 2d 710, 713 (1st Cir.
1971) (proper for government agent to carry bugging device);
United States v. Fuchi, 441 F.2d 697, 700 (9th Cir. 1971).

§ 17.05: The State Invasion of Privacy Act

Section 633 of the Penal Code specified that the California Inva-
sion of Privacy Act does not prevent law enforcement officers from
overhearing or recording any communication which could have
previously been lawfully overheard or recorded. As to the uncer-
tain nature and extent of the grant of power (and its relationship
to repealed section 653h), see Note, Electronic Surveillance After
Berger, 5 San Diego L. Rey. 107, 129-30 (1968).

The chief thrust of the Cahforma Invaswn of anacy Act is
against private parties.

The rule that evidence secured by a private party is admissible
even if illegally obtained (see § 16.01) does not apply here. Statute
alters the rule. Pen. Cede § 632(d). Moreover, the statute and case
law- present 'some circumstances under which what is overheard

may be admitted. In People v. Superior Court (K. Smith), 70 Cal.

2d 123, 131 (1969), the Supreme Court stated that Penal Code
199
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section 632 (formerly 653j) requires proof of the following elements
in order to establish the inadmissibility of the evidence involved:

(1) a person not a party to the communication who (2) intentional-
ly and (3) without the consent of any party to the communication
(4) eavesdropped upon or recorded (5) a confidential communica-
tion. In that case, glements (1), (4), and (5), supra, were all present.
However, the court found that element (2), intent, was absent
since the recording was made by chance while testing the recorder,
not while trying to record a confidential communication.

- Secondly, though not discussed, element (3) was probably absent
since the recorded party (defendant) had ordered the recording
party to install the equipment.

In Peoplev. Mabry, 71 Cal. 2d 430 (1969), the court said that the
recording of a conversation between the informant (with his per-
mission) and defendant did not violate defendant’s Fourth Amend-
ment rights,

See Note, Electronic Surveillance in California, 57 Cal. L. Rev.
1182 (1969).

It should be noted that, unless California’s standard of “reasona-
bleness” is higher than the federal standard, the standard is that
required by the Fourth Amendment of the federal Constitution.
Peoplev. Superior Court (K. Smith), 70 Cal. 2d 123 (1969). Presum-
ably, even a higher standard would fall if the field had been

-preempted by federal legislation.’

§ 17.06: Federal Judicial Development

Information which is illegally obtained but neither used in evi-
dence nor as-an investigative lead does not taint the conviction.
Hoffav. United States, 387 U.S. 231 (19¢7), See too United Statesv.

Lamonge, 458 F.2d 197, 201 (6th Cir. 1972) (applies harmless error

rule). ,

However, Aldermanv. United States, 394 U.S. 165 (1969), where
illegal surveillance has been conducted, requires the government
to furnish those persons with standing (§ 17.07, infra) all records to
determine whether the proof used at trial did in fact have an inde-
pendent origin, -

In Alderman v. United States, 394 U.S. 165 (1969), the Supreme
Court made it clear that only those whose rights were violated by
the eavesdrop itself can successfully suppress such evidence, and
not those who are merely damaged by its admission (coconspirators
and codefendants have no standing). However, as Alderman says
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(at 176), a homeowner can object to the use of third party conversa-
tions overheard on his premises by unauthorized surveillance, even
though he is not present, because the Aouse itselfis protected by
the Fourth Amendment.

An important aspect of the federal judicial development in eles-
tronic eavesdropping law has been the increased emphasis on the
use of warrants. In Katz v. United States, 389 U.S. 347 (1967), the
officer’s eavesdrop of a telephone booth was based on sufficient

_probable cause and was narrowly circumscribed both in scope and

duration, but it was still struck down. A judicial order should have
been obtained. Cf Osborn v. United States, 385 U.S. 323 (1966),
where there was a clear “procedure of antecedent justification
before a magistrate.” The affidavit was deemed to be sufficiently
detailed as “a precondition of lawful electronic surveillance.”

The United States Supreme Court has not only pressed for judi-
cial interposition via the warrant procedure, it has also sought to
regulate the warrant procedures themselves. New York passed a
statute authorizing electronic eavesdropping warrants. The law
was struck down in Bergerv. State of New York, 388 U.S. 41 (1967).
What the Supreme Court found wrong with the New York statute
has influenced subsequent statutory development:

The New York statute did not lay down any requirement for
particularity in the warrant as to what specific crime has been or

2\ isbeing committed, nor “the place to be searched,” or “the persons

or things to be seized,” as specifically required by the Fourth
Amendment. The court said the need for particularity is especially
great in the case of eavesdropping because by its very nature eaves-
dropping involves an intrusion on privacy that is broad in scope.
The court also pointed (at 59) to the statute’s failure to describe
with particularity the conversations sought. This gives the officer “a
réving commission” to seize any and all conversations. It said that
authorization of eavesdropping for a two-month period is the
equivalent of a series of intrusions, searches and seizures pursuant
to a single showing of probable cause. Renewing the warrant for
additional two-month periods on the basis of the original grounds
was also held to be a defect. The statute did not terminate the
eavesdrop with the seizure of the conversation sought. There was
no requirement for prompt execution. A showing of exigency in
order to avoid giving notice was not required in the statute. The
statute did not provide a return, leaving full discretion in the officer
as to the use of all of the seized conversations..
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Some question was raised (Berger at 63, 71), as to whether it
would be possible to draft a statute to meet all of these require-

ments. Congress has answered the question in the affirmative and

enacted Title III of the Crime Control Act; thus far its essentials
have been held to be constitutional. See footnote 9 in Halpin v,
Superior Court, 6 Cal. 3d 885, 896 (1972).

§ 17.07:  Scope and Impact of Title IIT

The application of Title IIl in California was examined in the
Halpin case, supra. The State Supreme Court made the following
summary of the main features of the Act: ’ '

“Section 2511 of title 18 of the United States Code makes it a
crime, subject to the exceptions contained in subdivisions (2) (a)
through (3) of that section, to wilfully intercept or disclose any
wire or oral communication. ‘Wire communication’ is defined
by section 2510(1) as ‘any communication made . . . through the
use of facilities for the transmission of communications by the
aid of wire . . . or other like connection between the point of
origin and the point of reception furnished or operated hy any
person engaged as a common carrier in providing or operating
such facilities for the transmission of interstate or foreign com-
munications.” ‘Oral communication’ is defined by section
2510(2) as ‘any oral communication uttered by a person exhibit-
ing an expectation that such communication is not subject to
interception under circumstances justifying such expectation.’
Section 2515 makes inadmissible any evidence, and the fruits

thereof, obtained in violation of sections 2510-2520.” (Footnotes
omitted.)

The court held that Title IIl had preempted particular fields of

‘wiretapping and electronic surveillance. (As to what is not

preempted, see footnote 17 on page 899 of Halpin.)

Halpin dealt with a telephone call from a prisoner in jail to his
wife in another city. The call was electronically monitored and the
conversation, tape recorded. The court held that this was an inter-
cepted wire communication that was not authorized by the search
warrant procedure of the federal statute. (18 U.S.C. § 2516.)

Halpin did not point out any instances where electronic eaves-
dropping could still be used in California without a warrant. As
noted, however, the federal statute itself permits it where there is

- a “wired” informier or one party to a conversation consents. See 18

US.C. § 2511(2) (c). Ancther possibility is suggested in the case of

202

(-1 1Y)

7

Peoplev. Santos, 26 Cal. App. 3d 397, 402 (1972), where it was §e}id
that the federal act is inapplicable “since it involved no fE.lCl],.le
furnished or operated by a common carrier.” The conversation in
question was over an internal jail telephone intercom system an.d
not part of any public telephone system. Still another possibility is
suggested in United Statesv. Focarile, 340 F. Supp. 1033, 1039 (D.
Md. 1972). It holds that the statute does not apply to a pen register,
a device for recording phone numbers called. But the opinion re-
views conflicting decisions.

§ 17.08: The Federal Warrant Proceclure

One of the impacts of the Halpin case is the pressure it exerts to
obtain warrants for most kinds of electronic eavesdroppn;g. The
federal government has enacted 18 U.S.C. section 2516, Wthh. cre-
ates a warrant procedure with many special requirements. A faﬂure
to comply with the federal warrant statute renders evidence inad-
missible. See Crossv. State, 171 S.E. 2d 507, 510, 225 Ga. 760 (1969).

A threshhold problem exists as to whether a state has to pass an
enabling act before the federal warrant statute can be used. 18
U.S.C. section 2516(2) conta(ilng a provisioF lgh?t tt};e tprosc:lcl:<ut1ng
attorney must be “authorized by statute of that state to make ap-
plicatioill ... for an order.” In Statev. Siegal, 285 A.2d 671, 681, 13
Md. App. 444 (1971), preexisting state statutes were held to be
usable. It was held that provisions of the state act repugnant to the
federal act as not being as restrictive were preempted by the fec}-
eral act. California has no express statute authorizing electronic
eavesdropping by judicial order. It does have staiates auth.onzmg
search warrants. So far there has been no case law testing tl}e
present availability of the federal warrant procedures in California.

The California Legislature has considered a search warrant pro-
cedure for wiretapping but did not pass it. See Karabian, Tbg Case
Against Wiretapping, 1 Pacific L. J. 133 (1970). See too Biddle,
Court Supervised Electronic Searches: a Proposed Statute for Cali-
fornia, 1 Pacific L. J. 97 (1970). . .

Assuming that this threshhold requirement of an appropriate
state statute is met, it would appear that the usual requisites of a
search warrant (see Chapter 2), as well as the special,Vac.ld{tlonal
requirements of the federal statute, would have to be satisfied, as
follows: . o o

1; The application has to be made by the pnn.cxpal prosecuting
attorney of the state or the principal prosecuting attorney of a
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political subdivision: This would appear to empower the Attorney
General and District Attorneys. 18 U.S.C. §2516(2). Query if a
deputy district attorney or deputy attorney general has sufficient
power under the federal act? See United States v. Gihal, 336 F.
Supp. 261, 266 (W.D. Pa. 1972) (designation has to be proper);
United States v. Focarile, 340 F. Supp,. 1033, 1060 (D. Md. 1972)
(same). It does not seem that the police officer or deputy sheriff
can secure a warrant on his own from the judge under the federsl
act. What is an application by the principal prosecuting attorney?
It is enough if he hands the police officer’s affidavit to the judge?
It might be a prudent precaution to include an affidavit from the
prosecutor, reciting that he has read the pelice officer’s affidavit
and authorizes its presentation to a judge. S

2. An eavesdropping affidavit can be obtained only for certain
specified crimes. See 18 U.S.C. § 2516.

3. The application (or affidavit) has to state certain things:

a. The identity of the officer and the identity of the prosecu-

tor. 18 U.S.C. § 2518(1) (a).

b. A statement of probable cause that a crime has been com-
mitted which gives details of the offense, a description of the
place where the communication is to be intercepted, a descrip-

- tion of the type of communication involved, and the identity of
the person who is committing the offense and whose communi-
cation is to be intercepted. 18 U.S.C. §2516(1) (b).

c. Whether or not other investigative procedures have been
tried and whether or not it seems likély that-they might succeed.
18 US.C. §2518(1) (c). See United States v. Focarile, 340 F.
Supp. 1033, 1043 (D. Md. 1972).

d. The time for which the interceptions will be required. 18
US.C. §2518(1)(d). = ‘ :

" e.- A statement about previous applications for wiretaps and
the action taken on them. 18 U.S.C. § 2518(1) (e).

£, If the application is for an extension of the order, the court -

has to be told the results thus far. 18 U.S.C. § 2518(1) (f).
4, Certaid things have to be inserted into the warrant. The iden-

~ tity of the person whose communications are to be intercepted, the

place where the interception will be made, the kind of communica-
tion to be intercepted and the offense to which it relates, the
ageiicy authorized to intercept®and the person authorizing the
application, the period of time during which communications will
be intercepted and whether interception will terminate when the
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s described communication has been obtained. 18 U.S.C. § 2518(4).

The time cannot exceed 30 days. 18 US.C. § 2518(5). See United
States v. Lamonge, 458 F.2d 197, 199 (6th Cir. 1972). (Our state
search warrant statutes require the return to be made within 10
days. Pen. Code § 1534.) ' :

A New York case struck down an eavesdropping warrant because
it failed to contain a provision that the authorization to intercept
had to be executed as soon as practical, and had to be conducted

in such a way as to minimize the interception of communications
not otherwise subject to eavesdropping. People v. Holder, 33%

N.Y.S. 2d 557, 568 (1972).

Other requisites: - .

The interception must be recorded, if possible. 18 US.C.
§2518(8). s N "

After a period of time (not more than 90 days) the judge has to
give an inventory to the parties to the communication. 18 U.S.C.

" §.2518(8) (d). One court has held that failure to serve the inventory

and notice “vitiates the wiretap and precludes the use of evidence
derived therefrom. United States v. Eastman, 326 F. Supp. 1038,
1039 (M.D. Pa. 1971). S

The tape cannot be used in evidence unless the order and ap-
plication are given to the defendant 10 days before trial. 18 U.S;Q.
§ 2518(9). United States v. Lamonge, 458 F.2d 197, 199 (6th Cir.
1972) . ) v g

The authorization must contain a provision that the interceptions
will be conducted in such a way as to minimize the interception of
other communications. United Statesv. Focarile, 340 F. Supp. 1033,
1047 (D. Md. 1972) (imposes total suppression for failure to mini-
mize but reviews conflicting decisions).

Note that the federal statute permits a wiretap in advance of a
warrant if there is an émergency and it involves national security
or an organized crime conspiracy. See 18 US.C. § 2518(7). I-}ut
within 48 hours after the interception there has to be an application
for a court order. '

§ 17.09: Jail Recordings

'Along established exception to the rule disfavoring the recording
of conversations where a participant does not consent has been
recordings taken in a jail. A jail shows none of the attributes of
privacy of a home, an automobile, an office, or a hotel room. Lanza

v. New York, 370 U.S. 139, 143 (1962). As was said in Peop]e V.
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Morgan, 197 Cal. App. 2d 90, 92-94 (1961), “A man detained in jail

cannot reasonably expect to enjoy the privacy afforded to a person
in free s001ety His lack of privacy is a necessary adjunct to his
imprisonment.” Morgan permltted the government to record a con-
versation between a prisoner and his sister over a phone system
within the jail. See People v. Jones, 19 Cal. App. 3d 437, 449 (1971);
Peoplev. Califano, 5 Cal. App. 3d 476,481 (1970). The rule has been
applied to a police car, People v. C']Jandler, 262 Cal. App. 2d 350
(1968), but does not cxtend to a consultation with an attorney in a

room designated for that purpose. People v. Lopez, 60 Cal 2d 223,

248 (1963).
Halpin (in footnote 21 at page 900). raises a questlon about the
scope of the rule. “We leave unresolved the precise limitations on

that rule!” Halpin was a jail case. Feople v. Santos, 26 Cal. App. 3d

397, 402 (1972) (no need to reassess rule where there was knowl-
edge the conversation was being overheard).

It is common for police to tape record interrogations of defend-
ants. Peoplev. BJazr,2Cal App. 3d 249, 254-55 (1969). This practice
would seem to survive Halpin if only because one party to the
conversation is consenting to the recording.

It has recently been held that a video tape recordmg may be
made of a defendant’s statements. Hendricksv. Swenson, 456 F.2d
503, 505 (8th Cir. 1972}, citing cases permitting sound motion pic-
tures of defendant’s statement. People v. Dabb, 32 Cal. 2d 491
(1948); People v. Hayes, 21 Cal. App. 2d 320 (1937).

Prior to Halpin courts permitted a chief of police to eavesdrop on
his officers. People v. Canard, 257 Cal. App. 2d 444, 463 (1967).
Halpin and the federal act throw a dark shadow across such prac-
tices.

§ 17.10: Use of Recording Evidence at Trial

_+~ A re-recording may be made of an audio tape and pﬁt into evi-
dence. People v. Albert, 182 Cal. App. 2d 729, 741 (1960). A tran-

script may also be made from the recording and introduced into

evidence. This serves a particularly useful purpose where the tape
or recording is unclear. People v. Morse, 60 Cal. 2d 631, 655-56
(1964). When played back several times and analyzed closely,
recording can be made clear and the result put into a transeript. See
Peoplev, Albert, supra at 742. Thé best evidence rule is not violat-
ed. People v. Ketchel, 59 Cal. 2d 503, 519 (1963).
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§ 17.11: Something Otiier than Inadmissibility

By other sections of the Penal Code, it is criminally unlawful to
trespass on private property for the purpose of eavesdropping .
(§ 634), to sell eavesdrop equipment {§635), to record conversa-
tions of a prisoner with his clergyman, physician, or attorney
(§ 636), or to disclose or misappropriate telegraphic or telephomc

messages (§ 637).
Civilremedies against the violator may be sought under seohon
637. 2 by way of injunction and/or damages
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CHAPTER EIGHTEEN

FRUIT OF THE POISONOUS TREE

§ 18.01: Effect of an Unla qul Arrest—Fruit of tlze Poi- |
- sonous Tree

“The state may not use evidence to conth an accused Wthh
it obtained by exploiting an illegal arrest or detention.”

Wong Sun v. United States, 371 U.S. 471, 484-85 (1963); Mapp v.
Ohio, 367 U.S. 643, 655 (1961); Peoplev. Superior Court (Casebeer),
71 Cal. 2d 265 (1969); Peoplev. Sessiin, 68 Cal. 2d 418, 426-27 (1968).
An illegal arrest immediately preceeding the procurement of evi-
dence renders ° [that ev1dence] inadmissible as the ‘fruit’ of the
agents’ illegal action.” People v. Bilderbacih, 62 Cal. 2d 757, 765
(1965). The reasonableness of the search therefore depends on the
constitutional validity of the arrest. Beckv. Ohio, 379 U.S. 89 (1964).

‘Similarly, where the police threaten illegal conduct, they cannot .

reap the benefits of it. Thus the police cannot use evidence “aban- -
doned” in the face of an illegal act nor can they rely on a flight
caused by the threat of an illegal search. Whether or not there was
such a threat is a question of fact. See Crueger v. Supenor Court,
7 Cal. App. 3d 147, 150-52 (1970).

The rule is discussed in 43 ALR 3d 385.

§ 18.02: Applicable to Verbal, as Well as Tangible, “Taint-
- ed” Evidence ‘

, The application of the “fruit of the poisonous tree” doctrine was

restated in Wong Sun v. United States, 371 U.S. 471, 485 (1963):
“The exclusionary rule has traditionally barred from trial
physical, tangible materials obtained either during or as a direct
result of an unlawful invasion . . . [V]erbal evidence which de-
rives so mmedzate]y from an un]awfu[ entry and an unauthor-
ized arrest . . . is no less the fruit’ of official illegality than the
more common tangible fruits of the unwarranted intrusion.
” (Emphasis added.) -
Thus mPeop]ev Johnson, 70 Cal. 2d 541 (1969), officers without

* anarrest or search warrant improperly seized a stolen TV set in the

apartment of Johnson’s codefendant, Howard. Howard was arrest-
ed, and after being shown the TV set, confessed, implicating John-

209

008 98120




son. j’ohnsbn, when confronted with Howard’s confession, similarly
confessed. The California Supreme Court reversed, holding that
Howard’s confession was subject to exclusion as fruit of the poison-

ous tree (Jbid. at 581), and that Johnson’s confession, secured by

exploiting the use of Howard’s confessicn, was similarly inadmissi-

ble, tainted fruitof the poisonous tree (lbid. at 584). ~
Peoplev. Hatcher, 2 Cal: App. 3d 71,77 (1969). See also Alderman

v. United States, 394 U.S. 165 {1969), where the Supreme Court held

that overheard conversations, like confessions, may be fruits of an -

illegal entry and therefore inadmissible.
. For a recent example of the poison fruit doctrine as applied to

tangible evidence, see Peoplev. Superior Court (Casebeer),71 Cal.

2d 265 (1969). There, the improper search of the passenger in an
automobile was said to taint a subsequent search of the automobile
itself. :

§ 18.03: The Eftect of an Illegal Arrest v. Unlawful
Search, on Confessions

In Peoplev. Johnson, 70 Cal. 2d 541, 551, 552 (1969), the California

Supreme Court was careful to point out that an illegal arrest, unlike
an unlawful search, may not necessarily require the exclusion of
verbal evidence (confessions) obtained in conjunction therewith
* (Ibid, at 552): ,
“In Rogers v. Superior Court, 46 Cal. 2d 3, 10 [291 P.2d 929], we
found a basic distinction between evidence seized in violation
of search and seizure provisions and voluntary statements made
during an illegal detention. “The voluntary admission is not a
necessary product of the illegal detention; the evidence ob-
tained by an illegal search or by a coerced confession is the
necessary product of the search or of the coercion.’

“, . . Cases where a confession follows an unlawful arrest, and
those where the confession follows a confrontation of the de-
fendant with illegally seized evidence are distinguishable. In the
latter case; the illegality induces the confession by showing the
suspect the futility of remaining silent. (See People v. Spencer,
supra, 66 Cal.2d 158, 167 [‘The secret is cut for good.”’] Where, as
in Martin [People v. Martin, 240 Cal. App. 2d 653, 6571, a confes-
sion follows a false arrest, the custodial environment is merely
one factor (though a significant cne) to be considered in deter-

~ mining whether the confession is inadmissible.” (Citation insert-
ed.) : |
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" As was said in People v. Lyons, 18 Cal. App. 3d 760, 774 (1971),

quoting from Martin, at 656: ; ) -
~“‘[TThe test of voluntariness . . . remainsa practic'al means for
determining whether the connection between an illegal arrest
and a confession has become so attenuated as to dissipate the
taint or to overcome the “reach of the fruits doctrine”. . . . “If
the individual confesses his offense because he wills to confess,
his statement is the product of his own cheice, not that of the
_illegal restraint.””” R
Lyonsheld that a confession was the preduct of free will, not illegal
restraint. ' :
Peoplev. Dorninguez, 21 Cal. App. 3d 881,885 (1971), argues that
the “real thrust” of the inquiry is in terms of voluntariness, not
attenuation. : '

-§ 18.04: Other Examples of Reach of Poisonous Fruit
. , |
' Rule :

That more than the direct consequences of the illegality will be
tainted is shown by the following illustrations: _

— Photostats were said to be as much the product of the illegal
search as the original papers thathad been seized. Peoplev. Berger,
44 Cal. 2d 459, 462 (1955). . o

—An illegal arrest or entry will vitiate an otherwise valid consent

i
W

" subsequently secured. Peoplev. Johnson, 68 Cal. 2d 629, 632 (1968);

People v. Haven, 59 Cal. 2d 713, 719 (1963); People v. Green, 264
Cal. App. 2d 614, 620 (1968) (rule applies even where Escobedo-
Dorado warning is given) ; People v. Superior Court (Casebfeer) ,T1
Cal. 2d 265, 273 (1969) (consent of person not the one illegally
arrested did not break chain). See § 14.09. L

—A threat of an illegal arrest or search followed by abandonment
of evidence will not result in admissible evidence. Badillov. Super:-
or Court, 46 Cal. 2d 269, 273 (1956); Gascon v. Superior Cogrt, 169
Cal. App. 2d 356,358 (1959). If there is no threat of illegality, the
evidence, of course, will be admitted. People v. Shipstead, 19 Cal.
App. 3d 58, 68 (1971); People v. Mejia, 272 Cal. App. 2d 486, 491-92
(1969); People v. Perez, 243 Cal. App. 2d 528, 532 (1966). Whether
there was such a threat capable of being carried out is a question
of fact. Cruegerv. Superior Court, 7 Cal. App. 3d 147, 150-52 (1970).

~ Where the defendant contended that there was an implied threat

by virtue of two previous illegal searches, it was held that it must
be presumed that official duty will be regularly performed. People
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v. Piedra, 183 Cal. App. 2d 760, 762 (1960). “If in response to a
reasonable official inquiry, a suspect voluntarily reveals incriminat-
ing evidence, he may not later complain that he acted on an im-
. plied threat of unlawful conduct of the officers.” Pendergraft v.
Supenor Court, 15 Cal. App. 3d 237,242 (1971), qaotmg from Perez,
suprs

-—-Testlmony unpelled by the admission of 1Legally obtained evi-
dence will not be available to sustain the judgment. People v.
Dixon, 46 Cal. 2d 456, 458 (1956); cf£ People v. Nye, 63 Cal. 2d 166,
175 (1965). See tooPeop]ev Chandier, 262‘“‘,‘.al App. 2d 350, 354-55
(1968). In Kaplanv. Superior Court, 6 Cal. 3a 150, 155 (1971) it was
held that an agreement to testify was not a retroactlve waiver of an
unlawful search.

—A search warrant is invalid if it is obtained upon mformauon
which is the product of an unlawful search. Raymond v. Superior
Court, 19 Cal. App. 3d 321, 326-27 (1971); People v. Superior Court
(Flynn), 275 Cal, App. 2d 489, 492 (1969); Peoplev. Roberts, 47 Cal.
2d 374, 377 (1956). Cf People v. Koelzer, 222 Cal. App. 2d 20, 29
(1963) (priorillegal arrest did not taint subsequent where it was not

“the inducing basis of the justifying knowledge”). In Krauss v.
Superior Court, 5 Cal. 3d 418, 422 (1971), a search warrant was
upheld in spite of a prior 1llega11ty because there was adequate
lawful information to uphold it. Accord: Cornelius v. Supenor
Court, 25 Cal. App. 3d 581, 586-87 (1972).

—After government seized papers illegally, it studied them, co-
pied them, and brought a new indictment based on the knowledge
thus gamed The original papers were subpoenaed and the refusal
to produce them was held to be contempt, but this was overturned
by the United States Supreme Court. Silverthorne Lumber Co. v.
United States, 251 U.S. 385 (1920).

—Where a witness is directly obtained as the result of an unlawful
search and seizure, his testimony will be excluded. People v. Mick-
elson, 59 Cal. 2d 448, 449-50 (1963); People v. Schaumloftel, 53 Cal.
2d 96, 100 (1959). However, where the prosecution has alead to find
the witness as a result of the illegality, attenuation may come into
play. See United States v. Williams, 436 F.2d 1166,-1170 (9th Cir.
1970). These rules were reviewed recently by our State Supreme
Court in Lockridge v. Superior Court, 3 Cal. 3d 166, 170 (1970). It
reiterated the rule developed in Mickelson and Schaumloffel. 1t
said: “If, however, a witness became known to the police by means
independent of the illegal conduct, his testimony is admissible.” His
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testimony is also admissible, even if he was discovered by 1llegal

+ police conduct, if he would have been discovered by a lawfully

conducted investigation: The court perrmtted the witness in Lock-
ridge to testify. Some of the complexities in this area are explored
by Judge Ruffin in Ouf on a Limb of the Poisonous Tree: The
Tainted Witness, 15 U.C.L.A. L. Rev. 32 (1967). See too the views
of Chief Justice Burger in Smith v. United States, 324 F.2d: 879, 881
(D.C. Cir. 1964), described by the State Supreme Court in Lock-
ridge as contra to the California position. See United Statesv. Ed-

mons, 432 F.2d 577, 584 (2d Cir. 1970) .(unlawful arrest to obtain -

court identification by known witness); ¢f Williams v. Superior
Court, 25 Cal. App. 3d 409, 412 (1572).

—A handwriting examplar obtained after an illegal arrest was
infected by the illegality. People v. Sesslin, 68 Cal. 2d 418, 427
(1968). Sesslin said that advice as to rights, although a fantor that
may show an intervening act of free will, does not in isolationrt

“demonstrate as a matter of law the requisite attenuatior.

—Fingerprints obtained after an illegal arrest or detention are

‘not admissible. Davis v. Mississippi, 394 U.S. 721 (1969). The court

disapproved of the blanket fingerprinting of every Negro male in
a southern community. Davis was held not to be retroactive in
Peoplev. Hemandez, 11 Cal. App 3d 481, 497 (1970). Also, absent
evidence cf illegality, the state is not requlred to prove that finger-
prints oi: file:were legally obtained. People v. Reserva, 2 Cal. App.
3d 151, 156 (1969). See too Fogg v. Superior Court, 21 Cal. App. 3d

1,7 (1971) If the prints are taken not only after an-illegal arrest,.

but also after a judicially anthorized detention (bound over for. trlal

after preliminary), the prints mzav.be admitted. Peoplev. Soloman, .
1 Cal. App. 3d 907, 910 (1969).

—When a defendant is confronted with the fruits of an illegal
search (stolen property) and he makes admissions, they are not
usable. People v. Faris, 63 Cal. 2d 541, 546 (1965), cited with ap-
proval in People v. fa]mson, 70 Cal. 2d 541, 547.(1969). .

§ 18.05: “Purgmg tbe T aint” of Poisonous Fruit
The Supreme Courthas made it abundantly clear that “not .

all evidence is “fruit of the poisonous tree’ simply because it

would not have come tc light but for the illegal actions of the
police. Rather, the more apt question in such a case is ‘whether

- granting establishment of the primary illegality, the evidence to
- which instant objection is maa’e has been come at by exploita- .
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tlan 7% tbatz]]egdljty or instead by means sufficiently distinguish-
able to be purged of the primary taint.”” (Emphasis added.)
Wong Sun v. United States, 371 U.S. 471, 487-88 (1963).

,y Much earlier, in Nardonev. United States, 308 U.S. 338,341 (1939),

it had been recognized that the connection between the unlawful
conduct and the evidence obtained “may have become so attenuat-
ed as to dissipate the taint” (Emphasis added.)

The California Supreme Court described what is necessary to -

<(:onst1tu/te “attenuation” in People v. Sesslin, 68 Cal. 2d 418, 428

1968}
 “That degree of ‘attenuation’ which suffices to remove the
taint from evidence obtained directly as. a result of unlawful
police conduct requires at least an interv:éning independent act
by the defendant or a third party which breaks the casual chain
hnkmg the 1llegahty and evidence in such a way that the evi-
‘dence is not in fact obtained ‘by exploitation of that illegality.” ”
(Emphasis added.) -

§ 18.06: Examples of ‘“Purging the Taint”

There are pronounced limitations on the extent to-which a de-
fendant may profit from the government’s illegal misstep. It will
not immunize him from prosecution. People v. Valenti, 49 Cal. 2d
199, 203 (1957); see too Peoplev. Dumas, 251 Cal. App. 2d 613, 617
(1967) It merely results in the prosecution’s inability to use evi-
dence secured as a result of its wrong. People v. Bright, 251 Cal.
App. 2d 395, 398-399 (1967).

Neither will the government be barred from use of the evidence
when the taint is dissipated or attenuated. We will attempt to set
out “rules” or categories regarding this last process, but we should
" preface this by noting that the courts have not done so and that
legal cause has aspects that are elusive and indefinable. Notmg the

“intuitive character” of what is involved, Judge Ruffin, in Out on
a Limb of the PoisonousTree: The Tamted W}tness, 15 U.CLA. L.
Rev. 32,38 (1967) quotes (in footnote 21) an article by Judge Edger-
ton, Lega] Cause, 72 U. Pa. L, Rev. 211 (1924): The “considerations
are indefinite in number and value, and mcom;/ensurable, .
legal cause is justly attachable cause. I believe that, while logic is
useful in the premises, it is inadequate, that intuition is necessary
and certainty impossible.” See too the dissent in People v. Johnson,
70 Cal, 2d 541, 558 (1969).

1. Volunteered Acts
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Theére are a group of cases where after the 1llegahty the defend-
ant volunteers an act and this seems to be the major element in
breaking the causation chain,

—After his unlawful arrest and after being told he couldn’t
smoke, a defendant took out a marijuana cigarette. Peoplev. Walk-
er, 203 Cal, App. 2d 552, 556 (1962).

—After the illegal arrest a defendant attempted to bribe a police
officer. People v. Guillory, 178 Cal. App. 2d 854, 856-57 (1960).

—Five or ten minutes after the assumed 1llegal entry into his

apartment by the police, and after he spoke to his attorney, defend-’

ant fled out of a window. Evidence of the flight was used in a

subsequent murder prosecution. Pegplev. Terry, 70 Cal. 2d 410,429

(1969).

—Defendant assaulted officer upon ‘unlawful entry. “The judicial
policy of dlucouragmg overzealous entries does not go so far as to
authorize imposition of the death penalty upon the offending offi-
cer in the discretion of the party offended.” Pittman v. Superior
Court, 256 Cal. App. 2d 795, 798 (1967).

2. Independent Source

This rule has its roots in Silverthorne Lumber Co. v. United
States, 251 U.S. 385, 392 (1920), where it was said, “Of course this
does not mean that the facts thus (illegally) obtamed became sa-
cred and inaccessible. If kDuwledge of them is gained from an
independent source they maybe proved:like any others, but the
knowledge gained by the Government’s own wrong cannot be used
by it in the way proposed.” Costello v. United States, 365 U.S. 265,
280 (1961); See Warrenv. Territory of Hawaii, 119 F.2d 936, 938 (9th

Cir. 1941); People v. Ditson, 57 Cal. 2d 415, 445 (1962); Wayne V..
United States, 318 F.2d 205, 209 (D.C. Cir. 1963); Somer v. United '

States, 138 F.2d 790, 792 (2d Cir. 1943); see too Pegp]e v. Stoner, 65
Cal. 2d 595, 602-03 (1967); People v. Edwards, 71 Cal. 2d 1096, 1106
(1969); People v. Monreal, 264 Cal. App. 2d 263, 267 (1968). See too
Kraussv. Superior Court; 5 Cal. 3d 418, 423 (1971); Miramontesv.
Superior Court, 25 Cal. App. 3d 877, 886 (1972).

3. Inewtab]e - Discovery

- A number of cases support the rule that if illegally obtained
evidence would have been discovered in any event, then what was

~ obtained unlawfully may be admitted. See Peop]e v. Teale, 70 Cal.

2d 497, 506-07 (1969). As was said in People”; Chapman, 261 Cal.
App. 2d 149, 169 (1968), quoting from Peoplev. Thomsen, 239 Cal.
App. 2d 84, 91 (1965), “ ‘Usual and commonplace investigatory
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procedures would have developed the damaging evidence . . .
quite aside from the illegal [police action]. . . ./~

A classic illustration of the rule may be found in Killough v.
United States, 336 F.2d 929, 934-35 (D.C. Cir. 1964). There a dead
body was located as a result of an illegally secured confession. It was
near a road close to a heavily populated area. Friends and relatives
had been concerned over the disappearance. The court reasoned
(at 934), “In time the body (or its bones) would have been discov-
ered and would have been identified as that of Mrs. Killough.”

Where the rule is applied a limitation on it appears to be given
widespread recognition. That is, the evidence may be admitted if
it would have been discovered otherwise, but not if it merely ei5u/d
have been so discovered. See Maguire, How to Unpoison the Fruit,
The Fourth Amendment and the Exclusionary Rule, 55 J. Crim.
L.C. & P.S. 307, 317 (1964). In United Statesv. Paroutian, 299 F.2d
486, 489 (2d Cir. 1962), it was said, rejecting arguments about what
the government might have done or a “possibility” rule, “The test
must be one of actualities, not possibilities.” TheMaguire article,
which advocates the “would have” test, was cited and apparently
applied in People v. Stoner, 65 Cal. 2d 595, 603 (1967). In Bynum

v. United States, 262 F.2d 464, 468-69 (D.C. Cir. 1958), the govern-

ment sought to establish that the FBI already had the defendant’s
prints and could have used them. The court emphatically rejected
this claim. See too Davis v. Mississippi, 394 U.S. 721, 725 (1969).

A “could have” rule was rejected in Britt v. Superior Court, 58
Cal. 2d 469, 473 (1962). Arguably, the retreat from Brittrecognized
by Peoplev. Crafts, 13 Cal. App. 3d 457, 459 (1970), could indicate
that California is permitting illegal evidence “if that conduct could
have been observed had the officer been in the area open to the
public.” Though one commentator cites Brift as a fruit of the poi-
sonous tree ruling rejecting the “could have” test, Pitler, “Fruit of
the Poisonous Tree Revisited and Shepardized, 56 Cal. L. Rev. 579,
628 (1968), it may be that the retreat from Britt discussed in Crafis
does not involve fruit of the poisonous tree at all but is the formula-
tion of a test for the degree of expectation of privacy a person has
in a restroom. See § 15.09. >

Some question as to the future of the “inevitable discovery excep-

- tion” has been raised in People v. Ramsey, 212 Cal. App. 2d 302, 313

(1969), where it is described as having been criticized as being in
sharp conflict with the fundamental purpose of the exclusionary

rule. Citing Pitler, supra at 630. In dicta the court said, “This funda-
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mental purpose, the deterrence of unconsitutional police conduct
in the obtaining of evidence, requires that the court focus on-the
actualities of the conduct involved and not on the possibility or
even probability that the evidence might have been turned up in
some other manner,” However, what appears to be the rule
(though not definitely articulated as such) was applied in People
v. Baker, 12 Cal. App 3d 826, 843 (1970). See too People v. Miner-
vini, 20 Cal.App. 3d 832, 838 (1971). (manager allegedly entered
hotel room improperly; occupancy would have ended in hours and
maids would routinely enter room). °

4. Stretching of Chain i

Though the road between the initial illegaiity and the ultimate
fruits it taints may be long, the courts may travel it nonetheless.
Dissenting in People v. Johnson, 7¢ Cal. 2d 541, 558 (1969), Justice
Mosk complained that “a prolific harvest of fruit” had been reaped
from a tainted tree. Nonetheless, there are some cases which seem
best susceptible of analysis on the theory that time had passed, the
connecting events are weak, and the chain in general had been
stretched to the breaking point. Ilustrative of this is*People v.
Kanos, 70 Cal. 2d 381, 386 (1969). The court held that although
defendant’s telephone number had been cbtained during an as-

.sumed unlawful arrest of someone else, since the officers already

knew of defendant’s approximate whereabouts and his revoked
parole status, the connection was not sufficiently direct.

Possibly exemplifying this point is the statement in People v.
Carlin, 261 Cal. App. 2d 30, 37-38 (1968}, that mere leads dropped
in an illegal confession are not adequate to poison derivative evi-
dence where the crimes are already known to the police and only
certain details are lacking. .

In People v. Mclnnis, 16 Cal. 3d 821, 826 (1972), the police took
a mug shot following an illegal arrest. A month later a different law
enforcement agency used it to identify the defendant for another
crime. The court relied on thz fact that there was.a different crime
and different agency and found the connection too tenuous.

5. Where Illlegality Not Used

Where the investigation does not use the prior illegal evidence

. then the chain is broken. People v. Burke, 208 Cal. App. 2d 149,

161-62 (1962); People v. Koelzer, 222 Cal. App. 2d 20, 29 (1963). The
same result is reached where the results of a purported illegality are

not put in evidence. Johnson v. Louisiana, 92 S. Ct. 1620, 1626
(1972). : :
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6. Where Sei'éii’]re of Evidence is Unrelated to Illegality

Where the police officer’s illegal conduct occurred after the dis-

covery of the evidence, then the evidence will be admitted. People
v. Woods, 133 Cal. App. 2d 187, 191-92 (1955); People v. Patton, 264
Cal. App. 2d 637, 641 (1968). In Peoplev. Boyles, 45 Cal. 2d 652, 654
(1955), it was said that any impropriety in entry to a room was
" unrelated and collateral where the officers were waiting for the
defendant and could have apprehended him just as well from an-
other vantage point. See foo People v. Martin, 45 Cal. 2d 755, 763
(1955) (officer opened window before announcing himself); Peo-
plev. Dees, 20 Cal, App. 3d 852, 855 (1971) (illegal entry did not
contaminate arrest of defendant who arrived later). :

7. Introduction May Be Harmless Error ‘ :

The harmless error rule may be applicable. People v. Parham, 60
Cal. 2d 378, 385-86 (1963), a rule recognized but modified in Chap-
many. California, 386 U.S. 18, 23-24 (1967). (Parham was deemed
overruled in another respect in Peoplev. Green, 3 Cal. App. 2d 240,
245 (1969)). See People v. Guerin, 22 Cal. App. 3d 775, 784 (1971).
If the evidence involves only a count on which the defendant has
been acquitted, the illegality may not infect the remaining convic-

tion or-convictions. United Statesv. Mont, 306 F.2d 412, 415 (2d Cir.

1962). , ,

§ 18.07: Procedural “Purging” Techniques 40

Certain special procedural rules apply to search and seizure that
have the result of permitting the use of evidence of the kind being
discussed. It may be helpful to briefly review them.

1. The defendant has to object not only to the illegally obtained
evidence but also to the fruit. People v. Carlin, 261 Cal. App. 2d 30,
. 37.(1968); People v. Ditson, 57 Cal. 2d 415, 441-42 (1962).

2. If state habeas corpus is involved, search and seizure may not
be raised thereby. In re Terry, 4 Cal.-3d 911, 926 (1971).

3. If the defendant testifies in a way that evidence from the
search will impeach ortcontradict him, evidence from the illegal

search may be used for cross-examination. Walderv. United States,

347U.S. 62, 65 (1954). The court appears to have given an expanded
significarice to Walder.in Harris v. New York, 401 U.S. 222, 225
(1971), where the defendant’s testimony bearing directly on the
crimes charged opened the door to use of the illegal conduct. . . .
sufficient deterrence flows when the evidence in question is made

unavailable to the prosecution in its case in chief.” But see People
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¥ 2 thatonce the defendant has established a relationship between the

~actually found in the search, he bears the burden of showing the

‘named in confession).

v. Taylor, 8 Cal. 3d 174 (1972). : B

4. If the illegally obtained evidence is to be used for the revoca-
tion of parole or probation, it will be admissible for that purpose.
In re Martinez, 1 Cal. 3d 641, (1970) (parole revocation); Peoplev.
Hayko, 7 Cal. App. 3d 604, 609-10 (1970) (probation revocation).
See too Note, Application of the Exclusionary Rule at Sentencing,
57 Va. L. Rev. 1255 (1971), and United Statesv. Hill, 447 F.2d 817,
819 (7th Cir. 1971). ' = :

§ 18.08: Prosecution Bears Burden of Showing Break in
the Causative Chain

In Nardone v. United States, 308 U.S, 338, 341 (1939), it was held

unlawful police activity and the evidence or confession to which
objection is made; the burden is on the prosecution to show that the
unlawful taint had been dissipated. See People v. Johnson, 70 Cal,
2d 541, 554 n.5 (1969), disapproving a contrary rule in Peoplev. La
Peluso, 239 Cal. App. 2d 715, 726 (1966). However, when the de-
fendant claims that the illegal search has tainted other evidence not

connection. People v. Parker, 11 Cal. App. 3d 500, 510-{1970).

Our Supreme Court has cautioned triers of fact to exercise great
care to determine that asserted fruits were the product of an illegal-
ity -and would not have beéen otherwise discovered by the police
from information already in their possession or independently ac-
quired. (People v. Ditson, 57 Cal. 2d 415, 443 (1962) (witnesses
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USE OF FORCE TO OBTAIN EVIDENCE

§ 19. 01 Origin of the Rule

Even before the states were obliged to enforce an exclusionary
rule, the United States Supreme Court required that they exclude

evidence where police conduct “shocks the conscience,” thus vi-

olating the due process clause. Such was the rule stated in Rochin

. v. California, 342 US. 165, 172-73 (1952), where the court said,
“Tlegally breakmg into the privacy of the petitioner, the str uggle .

to open his mouth and remove what was there, the forcible extrac-
tion of his stomach’s contents—this course of proceeding by agents
of government to obtain evidence is bound to offend even hard-
ened sensibilities. They are methods too close to the rack and the
screw to permit of constitutional differentiation.”

In People v. Martinez, 130 Cal. App. 2d 54, 58 (1954), the court
said of the Rochin decision: “. . . it is one that should serve as a
warning to all those who are tempted to use brutal force for the
extraction of evidence from the person of an dccuseu and to all
those who have a choice between upholdmg and condemmng the

~use of such force.”

§ 19.02: Choking

The use of choking to secure evidence has been condemned b
the cases. As was said in Peopiev. Parham, 60 Cal. 2d 378, 384 (1963)
(see § 18.06), “Choking a man to extract evidence from his mouth
violates due process.” People v. Martinez, 130 Cal. App. 2d 54, 56
(1954), says, “The question, however, is not how hard an officer
may choke a suspect to obtain evidence but whether he may choke
him at all.” See too Peoplev. Sevilla, 192 Cal. App. 2d 570, 576 (1961)

(officer did not use word choking but had his 4rm pretty “tight”

around defendant’s neck.); People v. Brinson, 191 Cal. App. 2d 253,
955-57 (1961); Peoplev. Taylor, 191 Cal. App. 2d 817, 821 (1961). In
Peoplev. Sanders, 268 Cal. App. 2d 802, 804—05 (1969), the rule was
applied to a judo choke hold that stops the person from swallowing
or eventually stops the blood flow to the head so he passes out.
Whether or not there was choking is a question of fact. Peoplev.
Smith, 50 Cal. 2d 149, 151 (1958); Peoplev. C)sne.ros, 214 Cal. App.
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(1962).

If the defendant spits out the narcotic voluntarily, the evidence

will not be excluded. People v. Poole, 174 Cal. App. 2d 57, 62-63
(1959). It is proper for the police to order a suspect to spit out the
substance. People v. Mora, 238 Cal. App. 2d 1, 3 (1965).

In Poole, supra, the court said the police could force open the
mouth and take out the substance.

The cases often involve a lesser and permissible degree of force
than choking. In People v. Dixon, 46 Cal. 2d 456, 458 (1956), the
officers seized the arms of a defendant to prevent her from placing
a key in her mouth and in a struggle forced it from her hand. In
People v. Dawson, 127 Cal. App. 2d 375, 377 (1954), the officer put
his arm around the defendant’s neck and told him to spit it out,
which he did.

The apphcatlon of perm1351ble force has included a vanety of
holds or actions in the suspect’s neck area. These cases are reviewed
in Peoplev Sanders, supra, 268 Cal. App. 2d 802, 804-05 (1969), as
follows: “. . . it has been held constltutlonally inoffensive to obtain
narcotic evxdence by applfing ‘a hold below [the suspect’s] chin
which prevented him from $wallowing anything he might have put
in his mouth’ (People v. Miller, 248 Cal. App. 2d 731, 733 (1967) [56
Cal. Reptr. 865], hrg. den.), by placing one’s hand to the suspect’s
throat and ordering him to spit them out (People v. Mora, 238 Cal.
App. 2d 1, 3 [47 Cal.Reptr. 338], hrg. den.), and where the officer
. placed his ‘hand back of defendant’s neck and attempted to press
his head forward and downward, to the end that the defendant
could not swallow’ (People v. Tahtmen 210 Cal. App. 2d 755, 758
(1962) [26 Cal. Reptr. 864], hrg. den.), or ‘did not choke defendant
rather . . . attempted to prevent him from swallowing the evi-
dence by holdlng his Adam’s apple’ (People v. D1cke1 son, 210 Cal.
App.2d 127,136 [26 Cal. Reptr. 601], hrg, den.), o placed his hand
on [defendant s] throat [not] for the purpose of choking him .
but to prevent him from swallowing”’ " (Pecple v. Sanchez, 189
Cal. App. 2d 720, 726 (1961) {11 Cal. Rptr. 407], hrg. den.).

What was saxd in People v. Tahtinen, 210 Cal, App 2d 755, 759
(1962), glves us some frame of reference by which to evaluate these
situations: “Not every display of force or trespass to the person is
. unreasonable, . . . Lack of consent and physical resistance by the
suspect or accused are not enough in and of themselves to create
or constitute illegality. , . . The defendant had no constltuhonal
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2d 62, 67 (1963); People v. Dickenson, 210 Cal. App. 2d 127, 137

right to swallow or destroy the evidence of his crime. . . . The
police should not be required to be subjected to beatings by ar-
restees any more than arrestees should be subjected to beatings by
the police.”

Further thoughts were expressed in Peop]ev Bass, 214 Cal. App.
2d 742, 746 (1963), which says the courts are “concerned with con-

demmng the excessive force exerted upon the individual rather

than making the ‘mouth’ a sacred orifice into which contraband
may be placed and thereafter disposed of in leisurely fashion. Al-
though we agree that physical evidence, like verbal confessions, .

may not be ‘tortured’ from the lips of the accused, it does not follow
that merely because a suspect has placed a substance behind his
lips, he necessarily is entited to cry ‘sanctuary’ when the officer of
the law, under appropriate circumstances, directs him to surrender
it.” See too People v. Jones, 20 Cal. App. 3d 201, 206 (1971).

Choking is not, of course, the only form of brutality that will
result in excluding evidence. In People v. Parham, 60 Cal, 2d 378,
384 (1963) (see § 18.06), it was held that clubbing a man to obtain
evidence is equally brutal and offensive.

§ 19.03: Force in Giving Scientific Tests

In Schmerber v. California, 384 U.S. 757, T70-72 (1966), the
United States Supreme Court stated that a blood test, as an intru-
sion below the body’s surface, is a search requiring a search war-
rant. However, the officer, havmg probable cause to believe the
defendant was under the influence of alcohol, was confronted with
an emergency-in which the delay necessary to obtain a warrant
threatened the destruction of evidence. The blood sample was an
incident to arrest and was obtained in a “medically approved fash-

" ion.” Hence, defendant’s right not to be subjected to “unreasona-

ble” searches was not violated, nor were his privileges against
self-incrimination and right to due process. For California cases

~ approving the blood test; see People v. Sudduth, 65 Cal. 2d 543
- (1966) ; Peoplev. Jordan, 45 Cal. 2d 697,706 (1955); Peop]ev Kemp,

55 Cal. 2d 458; 478 (1961); and Peop]ev Duronce]a y, 48 Cal 2d 766,
770 (1957).

Kempinvolved a saliva test. Breathalyzer tests have been upheld -

on the same rationale. Peoplev. Sudduth, 65 Cal. 2d 543, 546 (1966),
as have nalline tests. People v. Zavala, 239 Cal. App. 2d 732, 738

- (1966). People v. Lachman, 23 Cal. App. 3d 1094, 1098 (1972).

However, the test must not be administered in a fashion so as to
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shock the conscience or offend one’s sense of justice. Zavala, supra,
at pages 738-39. Where it is so administered the evidence will be
excluded. People v. Kraft, 3d Cal. App. 890, 899 (1970) (officers
aggressive beyond all need). :
Tests have been permitted where the person is unconscious,
Breithaupt v, Abram, 352 U.S, 432 (1957), and where the person
refuses to consent. Schmerber, supra. In People v. Barton, 261 Cal.
App. 2d 561, 563-64 (1968), it was said the test must be conducted
in “nonbrutal circumstances,” which seemingly allows for the use
of some force. Kraft, supra, did not say that no force could be used.
If there is no arrest and no warrant, a blood sample taken without
consent is illegally obtained even when there is probable cause to
arrest. See People v. Superior Court (Hawkins), 6 Cal. 3d 757, 762
1972). . e
( Thez courts have said: “It is the duty of law-enforcing agencies,
after such arrest, to explore every area suggested by the circum-
stances of the apprehension of the accused to the end that if the
latter is probably guilty, the evidence will have been so assorted
and systematized as to expedite judicial procedure, and if the evi-
dence should not in the opinion of the People’s counsel warrant a
trial, the accused will be promptly.discharged.” People v. Morgan,
146 Cal. App. 2d 722, 72, (1956) (police had slides made). In fact,
the police could be faulted for failure to make an adequate investi-
gation. People v. Hall, 62 Cal2d 104, 112 (1964). :
Where the passage of time will not alter the examination results
and the procedure is not done regularly in booking (e.g., X-rays),
a search warrant is a proper remedy. United Statesv. Allen, 337 F.
Supp. 1041, 1043 (E.DD. Pa. 1972) (may be issued after indictment);
‘see too, Note, Constitutional Limitations on the Taking of Body
- Evidence, 18 Yale 1.]. 1074, 1078-79 (1969).

§ 19.04: Force in Taking Fingerprints cr Handwriting Ex-
emplars
A handwriting exemplar taken by brutal means will be excluded.
People v. Matteson, 61 Cal. 2d 466, 469 (1964). S
The same restriction applies to fingerprints. However, where
brutality is not used, the prints—and presumably a handwriting
exemplar—may be taken. People v. Williams, 71 Cal. 2d 614, 625

(1969), Williamsholds that a defendant may be forcibly fingerprint-

ed provided the means used do not shock the conscience, It inter-

preted. A/f@te\son as not rendering the evidence inadmissible’
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because force is used but because it was obtained by ‘brutality.
For an analysis of the problems of admitting fingerprints after an
illegal arrest or detention, see § 18.04.

§ 19.05: Rectal or Anal Searches

The courts have recognized that persons who deal in narcotics
will attempt to conceal them in body cavities such as the rectum.
See Rivas v. United States, 368 F.2d 703, 710 (9th Cir. 1966). In
‘Lalifornia a rectal examination in a medically approved manner by

a doctor has been sustained. Peoplev. Woods, 139 Cal. App. 2d 515,

526 (1956). Such searches have also been-sustained by federal courts
in connection with border searches where there is no probable
cause but a “clear indication.” See United Statesv. Brown, 421 F.2d
181 (9th Cir. 1969); Blackfordv. United States, 247 F.2d 745, 753 (9th
Cir. 1957); see too § 15.01. : | ‘

§ 19.06: Use of Emetic or Stomach Pump

Rochin (see § 19.01) relied in part for its finding of illegality on
the stomach pumping, “the forcible extraction of his' stomach’s
contents.” ,

Vasquezv. Superior Court, 199 Cal. App. 2d 61 (1962), dealt with
an injection of apomorphine to the petitioner, causing nausea and
vomiting which resulted in regurgitating a condom found to con-
tain heroin. The doctor said (at page 63) he gave the injection to

_ prevent absorption into petitioner’s system of a lethal dose of he-

roin. However, there was evidence that the object may pass
through the digestive tract without ill effects, the rubber condom
effectively preventing the contents from being absorbed into the

- system. The court held the conduct of the police and doctor was

brutal and shocking. N
The court noted that there were fcderal cases where epsom salts
had been administered and where there had been some defense

consent (not relied upon by the court). Citing King v. United |

States, 258 F.2d 754 (5th Cir. 1958). Barrera v. United States, 216

- F.2d 654, 655 (5th Cir. 1960). But it felt that these cases did not show

“such a use of force, with its coricomitant physical illness.”

In Lane v. United States, 321 F.2d 573, 576 (5th Cir, 1963), the

court said, “Admim‘stering‘emetics to cause vomiting in order to
recover narcotics is not an unreasonable search of the person.”
Arciniaga v. United States, 409 F.2d 513 (9th Cir. 1969).
In Blefarev. United States, 362 ¥.2d 870 (9th Cir. 1966), the court
upheld the following procedure: Blefare was given saline solution
225 I
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to produce vomiting. He regurgitated an object but reswallowed it.
A soft polyethylene tube, four millimeters in diameter, was inserted
through the nose, down the throat and to the stomach. Fluid flows
by gravity to the stomach and induces vomiting. There is no pain
but some discomfort. There was no consent to the tube. Two agents
held his arms and a third his head while the doctor put in the tube.
A codefendant received similar treatment. United States v. Es-
pinoza, 338 F. Supp. 1304 (S.D. Cal. 1972). v

A recent California case permitted the use of a stomach pump.
People v. Jones, 20 Cal. App. 3d 201, 206-10 (1971). The court said
that the use of body cavities by dealers in narcotics and smugglers
is a well known fact of which the courts have taken judicial notice
and that the law is not powerless to deal with such tactics. It noted
that the stomach pumping was done by a doctor, that the amount
swallowed was uncertain, that the doctor, without any suggestion
or request from the officer, decided the procedure was needed to
save life, and that the doctor felt there was con\ent from the failure
to resist. The court also cited approvi ngy the f sderal emetic cases.

§ 19.07: Use of Force To Arresl‘ or m, | Self-Defense

The standards for applying force in sittiations other than obtain-
ing evidence may be entirely different.

An officer is entitled to use reasonable force to make an arrest or
to overcotne resictance. Peoplev. Curtis, 70 Cal. 2d 347, 357 (1969).
Deadly force may be used;but the force rust be only such as is
necessary to accomplish the arrest and for the officers to defend
themselves. People v. Almarez, 190 Cal. App. 2d 380, 383 (1961).

Deadly force should not be used to arrest a a misdemeanant, Peo-
plev. Latbrop, 49 Cal. App. 63, 67 (1920). Shooting is not justified
to prevent the escape of a misdemeanant. Peoplev. Wilson, 36 Cal.
App. 589, 594 (1918). But the officer can pursue and use other
necessary force. He must stop short of kllhng or seriously injuring
the fleeing misdemeanor violator, unless in self- defense Lathrop,
supm at 67. :

“[Aln officer properly engaged in attempting to make an arrest
in such a case has the right to resist attack made upon him, and
bemg rightfully there and not legally considered the aggressor,

may-in his own defense take life.” Wilson, at 594. .

It has been suggested that if the misdemeanor arrest is being
made under the authority df a warrant, greater force may be au-
thorxzed The officer may usé all necessary force, even to shooting.
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Lathrop, at 67-68.
To exercise a right of self- defense, even fora rmsderneanor arrest,
an officer need not retreat, but in fact has a duty to press forward,

~ People v. Hardwick, 204 Cal‘. 582, 587 (1928).

An officer has no right to use unreasonable force (excessive or
unnecessary force) for any purpose. Scruggs v. Haynes, 252 Cal.
App. 2d 256, 262 (1967) (officer grounded and pinned man but then
struck him repeatedly with fist); People v. Giles, 70 Cal. App. 2d
Supp. 872, 875 (1945).
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CHAPTER TWENTY
CONTESTING THE REASONABLENESS OF THE SEARCH

e e s ] R

§ 20.01: Burden of Proof—Search Warrant

The burden rests upon the defendant to demonstrate the illegal-
ity of any search and seizure made pursuant to a search warrant.

People v. Pipkin, 17 Cal. App. 3d 190, 194 (1971); People v. Wilson, .

256 Cal. App. 2d 411, 417 (1967); Peoplé v. Kipp, 255 Cal. App. 2d
473, 476-78 (1967); Williams v. Justice Court, 230 Cal. App. 2d 87,
97-98 (1964). However, it may be necessary for the prosecution to
produce the warrant. Testimony describing the contents of the
warrant may not be the best evidence. Beckers v. Superior Court,
9 Cal. App. 3d 953, 957 (1970); cf. Hewittv. Superior Court, 5 Cal,
App. 3d 923, 930 (1970).

§ 20.02: Burden of Proof—No Search Warrant

The defendant makes a prima facie showing that a search and
seizure is unlawful when he shows that it was not made pursuant
to a search warrant.

People v. Johnson, 68 Cal. 2d 629, 632 (1968); Peoplev. Burke, 61
Cal. 2d 575, 578 (1964); Tompkinsv. Superior Court, 59 Cal. 24 65,
67 (1963); People v. Dickerson, 273 Cal. App. 2d 645 (1969). This
rule is attenuated by People v. Burke, supra, which holds that ab-
sent a showing that the search and seizure was made pursuant to
a search warrant, upon the defendant’s objection to proffered evi-
dence it will be assumed that the search was not made pursuant to
a search warrant. People v. Burke, 61 Cal. 2d 575, 578 (1964); see
too People v. Hernandez, 11 Cal. App. 3d 481, 492 (1970). Once a
prima facie showing is made that the search and seizure was unlaw-
ful the burden shifts to the People to establish that it was lawful.
People v. Johnson, 70 Cal. 2d 541 (1969); Tompkins v. Superior
Court, 59 Cal. 2d 65, 67 (1963); Badillo v. Superior Court, 46 Cal. 2d
269, 272 (1956); Horackv. Superior Court, 3 Cal. 3d 720, 725 (1970).

§ 20.03: Evidence Which Is the “Fruit of the Poisonous
Tree” ‘

A defendant who contends the evidence is a derivative of an
unlawful search and seizure bears the burden to establish the con-
nection between the evidence and the unlawful act. The burden
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then shifts to the people to show that it was derived from an un-*

tainted source. People v. Johnson, 70 Cal. 2d 541, 554-55 (1969).

§ 20.04: On Appeal

The ruling of the lower court will be upheld on appeal unless
there is an absence of substantial evidence to support its ruling.
People v. Swayze, 220 Cal. App. 2d 476, 489 (1963). See People v.
Stout, 66 Cal. 2d 184, 193 (1967).

§ 20.05: Broad Standing Rules Appiicable in California

The rules regarding standing established by the United States
Supreme Court are:

Jonesv. United States, 362 U.S, 257 (1960) (in a federal prosecu-
tion for possession ofsarcotics, defendants need not allege posses-
sion in order to gain standing at a pretrial motion to suppress;
anyone legitimately on premises at time of search has standing
when its fruits are proposed to be used against him). Simmons v.
United States, 390 U.S. 377 (1968) (damaging testimony of defend-

-ant, whose own protection was infringed by the search and seizure,

given at the suppression hearing, must be excluded at the trial if
objected to). Mancusiv. DeForte, 392 U.S. 364 (1968) (defendant
union official has standing where papers were seized from his desk
in office shared with others). See Abbott, et al., Law and Tactics in
EAic]usmnaryHedrmgs 49-89 (1969), excellent d1scuss1on of federal
rules

However, California follows the rule that a person has standing
to complain about the illegal arrest and search of another. Kaplan
v. Superior Court, 6 Cal, 3d 150, 161 (1971); Peoplev. Martin, 45 Cal.
2d 755 (1955).

When the California criminal cases reach the federal court on
habeas corpus, the more limited federal standing rule is applied.
Lurie v. Oberhauser, 431 F. 2d 330, 333 (9th Cir. 1970).

Tt has been held that a parolee cannot complain of a search of his
premises on the ground that his wife’s constitutional rights were
violated. People v. Kanos, 14 Cal. App. 3d 642, 650 (1971).

The legality of a search and seizure may not be raised by way of
a collateral attack because the use of illegally seized evidence car-
ries no risk of convicting an innocent person. In re Terry, 4 Cal. 3d
911, 926 (1971); In re Harris, 56 Cal. 2d 879, 883-84 (1961). See-foc
Miller v, Hamm, 9 Cal. App. 3d 860, 869 (1970)
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§ 20.06: History and Purpose of Motion to Suppress Evi-
dence ’

The 1967 session c»f the Legislature enacted Penal Code section
1538.5. In doing so it acted upon the recommendation of the Assem-
bly Interim Committee on Criminal Procedure. Report of the As-
sembly Interim Committee on Criminal Procedure on Search and
Seizure, Preemption, Watts, Firearms Control (1965—67) Commit-
tee Reports Vol. 22, No. 12.

The purpose of this statute is: “(1) to provide for final aetermma- '
tion of these [search and seizure] questions prior to trial, and (2)

to allow the prosecution greater latitude in initiating appellate re-
view of an adverse decision on a search and seizure issue.” Report
of the Assembly Interim Committee on Search and Seizure,
Preemption, Watts, Firearms Control (1965-67) Committee Re-
ports Vol. 22, No. 12, p. 18.

§ 20.07; Grounds for Motion

Section 1538.5 does not alter the law regarding (1) standing to
raise search and seizure issues, (2) status of person conducting the
search and seizure, (3) burden of proof regarding search and sei-
zure.or (4) the reasonableness of a search and seizure.

This provision can be used only to suppress evidence which was
the subject of a search and seizure with or without a warrant or was
the fruit of any such gearch and seizure. People v. Superior Court
(Redd), 275 Cal. App. 2d 49 (1969); Pen. Code §1538.5(a). It is
therefore the proper vehicle to challenge, among other things, a
search warrant. See Call v. Supenor Court, 266 Cal. App. 2d 163
(1968). And an entry alleged to be in violation of sections 844 or
1531 (Grevenv. Superior Court, 71 Cal. 2d 287, 290-91 (1969) ). See
People v. Superior Court (K. Smxth) 70 Cal. 2d 123, 129 (1969)
(motion to suppress does not lie to attack search by private citizen);
People v. Superior Court (Mahle), 3 Cal. App 3d 476, 484 (1970)
(motion can be used to attack evidence that is a fruit of an illegal
statement). It can be used to suppress intangible evidence (such as
testimony) that is the product of an unlawful search and seizure.
Lockridge v. Superiar Court, 3 Cal. 3d 166, 169 (1970).

§ 20.08: Improper Grounds

On the other hand it canniot be used to discover the Jdentrcy of
an informant (Honore v. Superior Court, 70 Cal. 2d 162, 167 n.5
(1969)), or to challen.ge the admissibility of statementsm ade by the
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defendant which are not the fruit of a search and seizure ( People
v. Superior Court (Redd), 275 Cal. App. 2d 49 (1969). Cf Cliftonv.
Superior Court, 7 Cal. App. 3d 245, 253 (1970)). ,
Section 1538.5 alone is not a procedure for answering the prob-
lems arising from the constitutional requirement of a speedy judi-
- cial determination of the constitutional fact of obscenity. Penal
Code sections 1538.5(n), 1539, 1540; People v. Bonanza Printing
Co., 271 Cal. App. 2d Supp. 871, 873 (1969), criticized in another
respectin Monica Theaterv. Municipal Court, 9 Cal. App. 3d 1, 10
(1970), See Childressv. Municipal Court, 8 Cal. App. 3d 611, 614-15

(1970). Under section 1538.5 the court is concerned with the exist- -

ence of probable cause and not the character of the material seized. .
People v. Bonanza Printing Co., supra. '

§ 20,09: The Motion’s Relation to Penal Code Section 995

- The exclusive procedure for raising search and seizure issues is
contained in section 1538.5. Section 1538.5(m). Incorporated in sec-
tion 1538.5 is the section 995 motion to dismiss an information or
indictment. Section 1538.5(m). In addition to the special proce-
dures created by section 1538.5 the procedures of section 995 are
also a proper means of raising and resolving search and' seizure
issues. People v. Scoma, 71 Cal. 2d 332, 335, n.2 2 (1969). The proce-
dure and law relating to section 995 motions and the procedure
which may be initiated after the granting or denial of the motion
are in no way altered by the provisions of section 1538.5. Section
1538.5(n). C

. The use of the 995 procedure in conjunction with 1538.5 proce-.

dures has caused some problemns., People v. Superior Court (Vega)@?"?
272 Cal. App. 2d 383 (1969); People v. Superior Court (MacLach:
- lin), 271 Cal. App. 2d 338 (1969). In each of these two cases the tr

court granted the defendant’s motion to suppress and then dis::

missed the case pursuant to 995. The effect of such a procedure is
- to deprive the People of a review of the 1538.5 proceedings, either
by way of an extracrdinary writ (the 995 dismissal terminates the
-case and an order to the trial court to vacate its granting of the
motion to suppress would be an idle act) or by way of appeal from
“the 695 dismissal (the sole evidence having been suppressed there
is clearly no reasonable cause to hold the defendant to answer).
These two opinions point out that the proper procedure, if there is

insufficient evidence to hold the defendant to answer after grant- -

ing his motion to suppress, is to.dismiss the case pursuant to section
232
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1385, Section 1538.5(i). An appeal from such dismissal will pernﬁt

the People to obtain review of the order suppressing the evidence.
- Section 1538.5 and 1238.

It should also be noted that in considering a 995 motion the court
may not weigh the evidence before the magistrate whereas that is
his duty in ruling on a motion to suppress following which he dis-
misses the case pursuant to 1538.5. People v. Heard, 266 Cal. App.
2d 747 (1968). '

See too Peoplev. Sanchez, 24 Cal. App. 3d 664, 692 ~(1972) (effect
of “guilty” plea on 995 review). . SR

§ 20.10: Remedies Provided By Section 1538.5

Section 1538.5 authorizes procedures for determining the Va}idity
of a search and seizure. By use of these procedures an _aggr}eved
party may seek suppression of evidence or its return if it is not

‘otherwise subject to detention (eg, contraband). Section

1538.5(a), (d), and (e). The motion provided for by section 1538.5
may be made at various times and in various stages of the proce‘ed-
ings, depending upon the factors discussed below and the desires
of the parties to the criminal proceeding.

§ 20.11: Form of the Moti(m
~ The defendant by a motion to suppress eviderce or seeking the
return of evidence brings before the court his contentions regard-

ing the illegality of a search and seizure. Section 1538.5(a). Such
motion is not required to be in writing. Thompson v. Superior

Court, 262 Cal. App. 2d 98, 103, n.3 (1968); Amacher v. Superior -

Court, 1 Cal. App. 3d 150 (1969). It is important in making the
motion that the defendant set forth in the record with specificity
not only the grounds for his motion (Thompson v. Superior Court,
9262 Cal. App. 2d 98, 103, n.3 (1968) ), but also the evidence he seeks
to suppress or have returned. People v. OBrien, T1 Cal. 2d 394
(1969); People v. Cagle, 21 Cal. App. 34 57, 61 (1971); People v.
‘Superior Court (Pierson), 274 Cal. App. 2d 228 (1969); People v.
Rose, 287 Cal. App. 2d 648 (1958); People v. Rogers, 270 Cal. App.
2d 705, T07-08, n.1 (1969). The failure to set forth grounds is fatal.
People v. Tremayne, 20 Cal. App. 3d 1006, 1013 (1971).
§ 20.12: Notice and Conti ance R

_The People are entitled to ten (10) days® nofice of the defen-
dant’s intention to move to suppress evidence at a special hearing
in superior court. Section 1538.5 (i) . Thus, the motion must be made
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at least ten (10) days before trial. When the People seek a special
hearing in superior court (see § 20.16, infra) they must so notify the
defenidant and the magistrate within ten (10) days of the magis-
trate’s order holding the defendant to answer. Section 15385 G).
The defendant is entitled to a continuance of up to thirty days
under each of the following circumstances: T
_ (1) Following notice of the People’s intent to seek a special hear-
ing in superior court. Section 1538.5(j).
- (2) When the defendant makes a motion to suppress in a misde-
meanor case to prepare for the special hearing on his motion. Sec-
tion 1538.5(1). X

§ 20.13: Nature of the Proceedings

At any hearing on a motion to suppress regardless of the nature
and stage of the criminal proceeding the judge or magistrate shall
receive evidence on any issues of fact necessary to determine the
motion. Section 1538.5(¢c). When the motion is made at a special
hearing iri superior court the legality of the search and seizure shall
be relitigated de novo. Section 1538.5(i) and (j). Thus, unlike the
consideration given a motion made pursuant to section 995 the
court at a special 1538.5 hearing must weigh the evidence. People
v, }{:{e&gu’, 266 Cal. app. 2d 747 (1968). When the transcript of the
preliminary hearing is to be considered asall or part of the evidence

at thé special hearing a stipulation to that effect should be entered -

in the minutes of the court or reflected in the transcript of the
Igggg)edmgs. Thompson v. Superior Court, 262 Cal, App.2d 98, 105

A I_.n the absence of stipulation the defendant has a right of confron-
tation iand the preliminary transcript cannot be admitted over his
(()i)é%t):lon. Hewitt v. Superior Court, 5 Cal. App. 3d 923, 927-28
i The defendant was not entitled to a dismissal of the case because
‘there was a problem in locating the physical evidence. A continu-
ance should have been granted. Peoplev. Ritchie, 17 Cal. App. 3d
1098, 1164-06 {1971). »

§ 10.14: Defense Pretrial Remedies ,

A search warrantshould be challenged in the first instance before
the magistrate who issued the warrant, when consistent with the
p_rocgdures set forth in section 1538.5, Section 15385 (b) . This provi-
sion.is also subject to the qualification that the disqualification rules

y
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of Cdde of Civil Procedure sections 170~170.6 are applicable. Sec-

tion-1538.5(b). o P :
Whether an accused can attack the accuracy of statements made

in an affidavit has been termed a difficult and troublesome ques-

tion. See People v. Sanchez, 24, Cal. App. 3d 664, 684 (1972). See-

Comment, The Outwardly Sufficient Search Warrant Affidavit;
What If It'’s False? 19 U.C.L.A. L. Rev. 96 (1971). In Thecdor v.
Superior Court, 8 Cal. 3d 77, 100 (1972), it was held that a defendant
could challenge the factual veracity of an affidavit iri support of a
search warrant and demonstrate that material statements are faise.

In misdemeanor cases the motion must be made prior to trial”

Section 1538.5(g). If a misdemeanor is filed jointly with a felony the
procedure applicable to felonies shall be applied. Section 1538.5(g).

When a felony offense is initiated by complaint the motion to
suppress evidence may be made at the preliminary hearing. Section
1538.5(f). If the defendant is held to answer the defendant may
renew or make his motion to suppress in superior court at a special
hearing. Section 1538.5(i). When the felony is fnitiated by indict-
ment the defendant may make his motion to suppress in superior
court at a special hearing. Section 1538.5(i). Greven v. Superior
Court, T1 'Cal. 2d 287 (1969). See section 20.26, infra. Section
1538.5(i). The defendant may not, at the trial of his case renew his
motion to suppress evidence having once made his motion. People

v. Superior Court (Edmonds), 4 Cal. 3d 605, 611 (1971); People v.’

O’Brien, T1 Cal. 2d 394 (1969); Gomes v. Superior Court, 272 Cal.
App. 2d 702, 706, n.9 (1969). Contra, People v. Mejia, 212 Cal. App.
2d 486, 489 (1969). After once making his motion to suppress the
defendant need not object to the evidence at trial to protect his
‘right to raise the issue on appeal. People v. @:frren, T1 Cal. 2d 394
(1969); section 1538.5 (m). As to whethgr the mdfion to suppress can
be reviewed before trial, see People v. Bubose, 17 Cal. App. 3d 43,
a7097). o 5,

In a proper case the court after granting the défendant’s motion
to suppress may order the case dismissed pursuant to Penal Code
section 1385. Section 1538.5(/). When granting the motion to dis-
miss the trial judge must set forth in the record the grounds for his
order which in the case of a motion to suppress should indicate that
it is granted following the granting of the motion to suppress be-
cause insufficient evidence remains. Peoplev. Evans, 275 Cal. App.
2d 78, 80 (1969), disapproved in another respectin Peoplev. Fein,

4 Cal. 3d 747, 755 (1971). It should be noted that section 1538.5
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(1) provides for dismissal pursuant to section 1385 only on the
motion of the court whereas section 1385 provides for dismissal
upon the court’s own motion as well as upon application of the
district attorney. The apparent reason for not permitting the dis-
trict attorney to seek a 1385 dismissal in a 1538.5 proceeding is that
for him to do so could be construed to constitute a waiver of any
defect in the proceedings on the motion to suppress:

§ 20.15: Defense Trial Remedies

At trial the defendant can for the first time move to suppress
evidence when either (1) opportunity for the motion did not exist
(e.g, defendant unaware of the existence of the evidence the Peo-
ple seek to introduce at trial) or (2) the defendant was unaware of
the grounds for the motion (e.g, facts discovered by defendant at
trial which for the first time disclosed grounds for making the mo-
tion). Section 1538,5(/); People v. O’Brien, 71 Cal. 2d 394 (1969).
Such a motion is addressed to the discretion of the trial court,
Section 1538.5(h). The purpose of this limitation is to permit the

People to seek review of an adverse trial court ruling before the

trial commences and the defendant is placed in jeopardy. Report
of the Assembly Interim Committee on Criminal Procedure on
Search and Seizure, Preemption, Watts, Firearms Control (1965-
1967) Commiittee Reports Vol, 22, No. 12. ~

§ 20.16: People’s Remedies—Pretrial

The People may not in the first instance seek a determination of
the legality of a search and seizure. See section 1538.5 (a). ;

When the defendant successfully obtains suppression of evidence
at the preliminary hearing and he is not held to answer, the People
may file a new complaint or seek an indictment. Section 15385 (j).
The ruling at the preliminary hearing in such a situation is not
binding on the People. Section 1538.5(j).

When the defendant is successful with his motion but is held to
answer at the preliminary hearing the ruling on the motion to
suppress is binding on the People unless they seek relief in superior
court, Section 1538.5 (j) . To obtain relief the People must within ten
(10) days after the preliminary hearing file an information in su-
perior court and give notice to the defendant and the court in
- which the preliminary hearing was held of their request for a spe-
cial hearing in superior court. Section 1538.5(j). The issue of the
legality of the search and seizure shall be litigated de novo. Section
1538.5(j). The defendant is entitled to a continuance of up to thirty
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days to prepare for the hearing. Section 1538.5¢
§ 20.1T: People’s Remedies at Trial

When the defendant successfully moves to suppress evidence at
a special hearing in superior court the People may at the time of
trial seek to introduce the suppressed evidence. Section 1538.5(j);
Stapletonv. Superior Court, 70 Cal. 2d 97 (1968). In order to obtain
introduction of the suppressed evidence the People must show. (1)
there was additional evidence relating to the motion to suppress
which was not introduced at the special hearing, (2) good cause

why the additional evidence was not introduced at the special hear-

ing, and (3) why the prior ruling at the special hearing should not
be binding upon the People. Section 1538.5(j). A failure to comply
with these rules will leave the People in the position of not being
able to contest the committing magistrate’s ruling. Eiseman v. Su-
perior Court, 21 Cal. App. 3d 342, 348 (1971). '

§ 20.18: Necessity of Objection

In order to obtain review of the lawfulness of a search and seizure
it is necessary that the defendant at some stage of the proceedings
move-to suppress the evidence which is the product of such search.
Section 1538.5(m). Having made such a motion prior to trial, the
defendant need not again raise the issue at trial to protect his right
to review the denial of his motion. Peoplev. O'Brien, 71 Cal. 2d 394
(1969). Further, a bare objection to the introduction on the grounds
that the proffered evidence is the product of an unlawful search

and seizure shall be treated whenever possible as a motion pursuant

to section 1538.5. People v. O'Brien, supra. .

A failure to object in the lower court will bar review of the search -
- and seizure claim on appeal. People v. Gallegos, 4 Cal. 3d 242, 245
 (1971); Peoplev. Terry, 2 Cal. 3d 362, 391 (1970); People v. Peters- -

en, 23 Cal. App. 3d 883, 894 (1972); Peoplev. Simmons, 19 Cal. App.

'3d 960, 967 (1971); People v. Moore, 13 Cal. App. 3d 424, 433 (1970)

(an objection in the trial court on one ground does not permit the
raising of another ground on appeal), People v. Sirhan, 7 Cal. 3d

- 369, 398 (1972) (same); Peoplev. Tremayne, 20 Cal. App. 3d 1006,

1016 (1971) (attacked failure to advise him of right to refuse con-
sent; did not attack validity of consent). Cf People v. Williams, 9
Cal. App. 3d 565, 570 (1970) (“objections stated orally in the heat
of trial cannot be analyzed with the legal acuity reserved for the
interpretation of statutes and contracts.”) Objection must be made

not only to the direct product of the illegality but also to indirect |
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products like statements. Tremayne, supra. . :

~ To obtain proper review of the lawfulness of a search and seizure
the defendant must set forth with specificity the grounds upon
which his motion to suppress is based. Grevenv. Superior Court,71
Cal. 2d 287 (1969); Thompson v. Superior Court, 262 Cal. App. 2d
98 (1968). See People v. Sullivan, 255 Cal. App. 2d 232, 236 (1967).
The detailing of grounds for the motion provides the prosecution
with an opportunity to offer necessary evidence to overcome the
objections of defense counsel and gives the trial judge an opportu-
nity to make a ruling on it. E. H. Heafey, Jr., California Trial Objec-
tions<(C.E.B.) 23-25; Evidencé Code § 353. This rule requiring
specificity of grounds is inapplicable only in special situations
where it would place an unreasonable burden on a defendant to
anticipate unforeseen changes in the law and encourage fruitless
objections in other situations in which a defendant might hope that
an established rule of evidence might be changed on appeal. People
v. De Santiago, 71 Cal. 2d 18, 22 (1969).

suppress is directed be set forth with specificity to ensure proper
review. Peoplev. O’Brien, 71 Cal, 2d 394 (1969); People v. Superior
Court (Pierson), 274 Cal. App. 2d 228 (1969); People v. Rose, 267
Cal. App. 2d 684 (1968). See Peoplev. Rogers, 270 Cal. App. 2d 705,
’Z(llggg n.1 (1969); Thompsonv. Superior Court, 262 Cal. App. 2d 98
Somewhat analogous to the necessity of an objection by the de-
fendant is the restriction placed on the government’s invention of
after-the-fact theories to uphold the police officer’s conduct. People
v. Superior Court (Simon), 7 Cal. 3d 186, 198 (1972), praising' Agar
v. Superior Court, 2} Cal. App. 3d 24 (1972) (“excellent analysis™).
- When done on appeal, the Simon court said, this deprives the de-
fendant of a fair opportunity to present an adequate record in
response. People v, Miller, 7 Cal. 3d 219, 227 (1972). Cf People'v.
Coleman, 28 Cal. App. 3d 36 (1972). | \

§ 20.19: Record for Appellate Review

) "1‘0; assure proper review of any ruling on a motion to suppress,
it is incumbent upon the party seeking review to provide the re-
viewing court with the proper record of the proceedings below.
Thompson. Superior Court, 262 Cal. App. 2d 98 (1968). See § 20.28,
infra. But see Amacher vy Superior Court, 1 Cal, App. 3d 150 (1969),
where the court refused to follow Thompson. ' :
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The judge deciding a motion to dismiss is not required to set forth
findings of factand conclusions of law to assure proper review of
his decision. People v. Brown, 272 Cal. App. 2d 448,452 (1969). But
see People v. Superior Court (Mace), 271 Cal. App. 2d 524, 528-28
(1969).

§ 20.20: Harmless Error Rule

The harmless error rule of Chapman v. California, 386 1J.S. 18
(1967), “that before a federal constitutional error can be held harm-

less, the court must be able to declare a belief that it was harmless

beyond a reasonable doubt” is applicable to search and seizure-
issues arising out of any appeal from a judgment of conviction
following a trial. Peoplev. Hale, 262 Cal. App. 2d 780, 789-90 (1968).

§ 20.21: Defendant’s Appellate Remedy (Misdemeanor)

Following an adverse decision on motion to suppress, the defend-
ant in a_misdemeanor proceeding may appeal the decision to the
superior court of the county in accordance with California rules of
Court, rules 101 through 108 and rules 181 through 191. § 1538.5(j).
See People v. De Renzy, 275 Cal, App. 2d 380 (1969). See § 20.22,
infra, The defendant apparently may also raise the issue on appeal
from his conviction provided he moved to suppress the evidence at
some stage of the proceedings. § 1538.5(m). It should also be noted
that an extraordinary writ may be sought only in felony proceed-
ings. See § 20.22, infra. '

§ 20.22: Defendant’s Appellate Remedy (Felony)

The defendant in a felony proceeding may seek a pretrial review
of the denial of his motion to suppress at a special hearing in superi- |
or ‘court by the filing of a petition for an extraordinary writ.
§ 1538.5 (i) ; People v. Gregg, 267 Cal. App. 2d 567, 568 (1968) (the
denial of a motion to suppress in felony proceedings is not an ap-
pealable order). Such a writ must be filed within thirty (30) days
after the court orally denies his motion. § 1538.5(i); Gomesv. Su-
perior Court, 272 Cal. App. 2d 702 (1969). The time within which
to file the petition for the writ is jurisdictional. Gomesv. Superior
Court, 272 Cal. App. 2d 702 (1969). The proper writ to seek in
obtaining review of the denial of a motion to suppress is mandate.
Stapleton v. Superior Court, 70 Cal. 2d 97 (1968); Raymond v. Su-
perior Court, 19 Cal. App. 3d 321, 324 (1971). The proper relief to
seek in petitioning for such a writ is an order vacating the order
denying the motion to suppress. Greven v. Superior Court, 71 Cal.
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2d 287, 295 (1969). The writ will not issue to permanently stay
proceedmgs in the trial court. Grevenv. Superior Court, supra.

The defendant may seek review of a search and seizure issué by
appeal from a conviction following a trial prowded he moved to
suppress the evidence at some point in the proceedings.
§ 1538,5(m); People v. O’Brien, 71 Cal, 2d 394 (1969). '

People v. Medina, 6 Cal, 3d 484, 452 (1972), held that the prior
ruling in the writ proceedmg does not bar a second review by
appeal unless the writ case ended with a writtén opinion. -

The defendant may also seek review of a search and seizure issue
by appeal from a conviction followmg a guilty plea if he moved to
suppress the evidence at some point in the proceedings leading to
his plea. § 1538.5(m) ; Peoplev. Fry, 271 Cal. App. 2d 350, 358 (1969)
(premature notice of appeal); People v. Gregg, 267 Gal. App. 2d
567, 568 (1968); People v. Hose, 267 Cal. App. 2d 648 (1968).

When appealing from a guilty plea only on grounds that the
denial of the motion to suppress should be vacated, a certificate of
probable cause (Pen, Code § 1237.5) isnot required. Peoplev. Rose,
267 Cal. App. 2d 648, 649-50 (1968); Moranv. St. John, 267 Cal. App
2d 474 (1968). Upon reversal of a conviction ebtained by a plea of
gmlty on the grounds that the motion to suppress should have been

granted the guilty plea is set aside. People v. Fry, 271 Cal. App. 2d
350 358 (1969). The rule of harmless error cannot be applied be-
cause there has been no trial, People v. Fry, supra.

Guilty pleas are often the product of negotiation whereby other
charges may be dismissed upon the entry of a guilty plea. The
setting aside of the guilty plea could conceivably raise problems of
maultiple prosecution prescribed by Kellett v. Superior Court, 63
Cal. 2d 822 (1966) ., In Peoplev. Fry, 271 Cal. App. 2d 350, 358 (1969),

- the court anticipated this problem and made provision for the rein-

statement of the dismissed charges provided they were dismissed
in consideration for the defendant’s guilty plea. _

As to the defendant’s remedy after a mistrial, see Cornelius v.
Superior Court, 25 Cal. App. 3d:581, 584-85 (1972) |

The appelhte court will accept the trial court’s resolution of
contested factual matters in a section 1538.5 proceedmg Cornelius,
supra at 587. :

- § 20. 93: People’s Appeliate Remedxes  '
In misdemeanor proceedings the People can seek review in su-

pemor court in the same manner as the defendant. § 1538.5(j); see
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Peoplev. De Bezzzy, 275 Cal. App. 2d 380 (1969).-See § 20:21, infra.

The People may petition for an extraordinary writ to obtain pre-
trial review in felony proceedings of an adverse decision on a mo-
tion to suppress. § 1538.5(j), (0). Wheri a case is dismissed pursuant
to 1385, however, the People may seek review only by appeal as

discussed below. § 1538.5(j). When the trial date is set within thirty

(30) days of the grantmg of the defendant’s motion to suppress,
notice of intent to petition for the writ must be filed in superior
court and served on the’defendant. § 1538.5(0). The time within
which the notice must be filed is ambiguous. The intent of the

Legislature seems to be to require the notice of intent to be filed "

and served before the trial date and in no event later than ten {10)
days after the granting of defendant’s motion to suppress.
§ 1538.5(0); Gomesv. Superior Court, 272 Cal, App. 2d 702, 703-06
(1969); Peop]ev Superior Court (Palmen) 269 Cal. App. od 71,72
(1969). The time within which to file the petition is jurisdictional,
Gomes v. Superior Court, 272 Cal. App. 2d 702, 704 (1969).

The People may seek review of the adverse ruling on the motion
to suppress by appeal from the order dismissing the case. § 1238. On
appeal the court will consider not only whether or not after grant-
ing the motion to suppress there remained sufficient evidence to
justify requiring the accused to stand trial but also whether the
motion to suppress the evidence was properly granted. People'v.
Perillo, 275 Cal. App. 2d 778 (1969); People v. Foster, 274 App: 2d
778, 781-83 (1969).

The order suppressing evidence is not itself appealable Peop./e
v. Shubert, 10 Cal. App. 3d 810, 812 (1970).

§ 20.24: After Appellate Review
The procedure for reinstituting proceedmgs in the trial court

. following review by an appellate court is governed by section

1538.5 (l ). Except in those circumstances in which the People seek
review without success the proceedings in the trial court must
commence within 60 days of the termination of the proceedings
relating to the review. §§ 1538.5(/), 1382. When the People have
sought the issuance of an extraordinary writ and it is denied, pro-
ceedings must be reinstituted in the trial court within 30 days of the
last denial of the petition. § 1538.5(/).

“Termination” of the proceedings (appellate) as used in section
1538.5(7) although unclear apparently includes the issuance of the
remittitur in the case of an appeal or lhe extraordinary wnt in the
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eventitissues. When an extraordinary writ sought by the defendant
is denied, termination must mean the date the matter can no longer
be con,éadered by the appellate courts.

Appeal:z from misdemeanors to the appellate department of the
superior court exist only in those counties having at least one mu-
nicipal court, Code Civ. Proc. § 77. See Whittakerv. Superior Cour,
68 Cal, 2d 357, 362-66 (1968). The remittitur will issue upon expira-
tion of the timie for transfer to a Court of Appeal. Rules of Court,

rule 191, See also Rules 62, 63, 107.

Appeals to superior courts w1thout appellate -departments are
heard by a single superior court judge. Whittakerv. Superior Court,
68 Cal. 2d 357, 362-66 (1968). The rule for issuance of the remittitur
is the same as for appeals to an appellate department except that
the decision by the appellate department is not final until seven (7)
days after pronouncement (Rule 107) whereas the decision of a
one-judge court is apparently final immediately. Rule 191. See also
Rules 62, 63.

It should be noted that there is an apparent, conflict between
sections 1538.5 and 1466 and Rule 181. Section 1466 makes no refer-
ence to appeals from proceedmgs in municipal and justice courts
relative to the suppression of evidence. Rule 181 limits the grounds
for appeals to superior court to those set forth in section 1466.
Section 1538.5(/) refers to section 1466 as one of the vehicles pro-
viding review by appeal. The intent of the Legislature in section
1538.5(j) and (/) to provide for review by appeal in misdemeanor
cases is unambiguous. The legislature’s failure to alter section 1466
or the Judicial Council’s failure to amend the Rules of Court should
not operate to frustrate this clear purpose of the Legislature.

In felony cases a remittitur will issue following the decision on
appeal or denial of an extraordinary writ where an alternative writ

or order to show cause has been issued. Rules of Court, Rule 25(a). .
In the eventno hearmg is granted by the California Supreme Court

the remittitur will issue sixty (60) days after the decision by the

- court of appeal. Rules 24, 25, 28. In the event a hearing is granted

the remittitur issues thirty (30) days after the decision. Rules 24, 25.
An exiraordinary writ will not issue until the 'time for hearing in
California Supreme Court has passed without transfer (sixty (60)
days), or until the decigidn is final, asito the Supreme Court, should
the case be transferred to it (thu'ty (30) days). Rules 24, 98,
When the Court of Appeal denies a petition for an extraordmary
writ without issuing an alternative writ‘or-order to ‘;hcow cause, the
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decision is final immediately and if the case is-not transferred to the
Supreme Court within thirty (30) days there is no further possxbil-
ity for consideration and the proceeding must be deemed “ter-
minated.”

The district attorney to assure that the time to reinstitute pro-
ceedings does not lapse, of course, should seek approval of any delay
by the defendant by pressing for trial immediately following the
denial of the defendant’s petition.

Should the People’s petition for an extraordinary wnt be demed
without issuance of an alternative writ or order to show cause the

defendant must be brought to trial within thirty (30) days of the last’

denial of the People’s petition. § 1538.5(/). Apparently the time
begins to run whenever the People have sought and been denied
a hearing in the Supreme Court or if they choose to accept the
decision of the Court of Appeal then from the date of the denial of
the petition. Rules 24, 27, 28.

§ 20.25: Finality of Decision Regarding Suppressmn of
- Evidence

No decision reg,ardmg the admissibility of evidence allegedly
seized unlawfully is final as to the defendant until the termination
of any appeal from the judgment of conviction. § 1538.5(j), (m).
The defendant having sought unsuccessfully prior to trial to sup-
press evidence may not at the time of trial renew his efforts to have
it suppressed, unless the court, in an exércise of discretion, decides
otherwise. People v. O’Brien, 71 Cai. 2d 394 (1969); People v. Har-
rington, 2 Cal. 3d 991, 997-98 (1970).

The Superior Court is also without jurisdiction, prior to trial, to
reconsider its denial of a motion to suppress following the expira-
tion of the 30-day period within which to seek extraordinary relief.
Until the 30-day period expires and the order has become final, the
court has inherent power to reconsider and “reopen” its prior rul-
ing, However, successive applications based upon the same factual
showing should be discouraged. People v. Krivda, 5 Cal. 3d 357,
362-63 (1971). It should be noted that in Krivda (at 364), although
the Supreme Court decided that the trial court’s order granting the
motion was beyond its jurisdiction and void, it nonetheless ruled on
the admissibility of the evidence and affirmed the dismissal, since
it concluded that the original motion to suppress should have been
granted. :
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The People on the other hand are generally bound by any pretri-
al ruling on the suppression of evidence (1538.5(j) ). When a motion
to suppress is granted at a preliminary hearing and the defendant
is held to answer the People are bound by the ruling unless within
ten (10) days an information is filed and notice is given to the
defendant and magistrate of the People’s request for a special hear-
ing in superior court. § 1538.5(j). If defendant’s motion is granted
and he is not held to answer at the preliminary hearing the People
are not bound by the determination in any subsequent proceedings
and may file a new complaint or seek an indictment. § 1538.5(j).
Thus should the People unsiiécessfully seek review of an adverse
ruling by an extraordinary writ they could not again seek review by
appeal from the dismissal of the action pursuant to section 1385.
Unlike the defendant, however, the People may under certain cir-
cumstances renew at trial their efforts to obtain introduction of
previously suppressed evidence. § 1538.5(j). See Hewittv. Superior
Court. 5 Cal. App. 3d 923, 929 (1970) (motion to suppress granted
on procedural ground and not on merits).

§ 20.26: Obtaining Return of Property

Section 1538.5 establishes a procedure not only for suppression of
evidence but also for the return of property alleged to have been
unlawfully seized, Any property unlawfully seized may be sup-
pressed but only that property which is not otherwise subject to
lawful detention. § 1538.5 (¢). Following the granting of a motion to
suppress or return evidence at a preliminary hearing, property not
otherwise subject to detention (e.g., contraband) shall be returned
on order of the court upon the expiration of ten (10) days unless
further proceedings are initiated and then upon their termination
if the property is no longer subject to detention. Following the
granting of a motion to suppress or return evidence at a special
hearing property not otherwise subject to detention shall be re-
turned upon termination of any review if the property is no longer
subject to lawful detention and if no review is sought then upon the
expiration of the time for initiating review. § 1538.5(e).

§ 20.27: Continuance

The defendant is entitled to a continuance of up to thirty (30)
days to prepare for a special hearing requested by the People.
§1538.5(j). See § 20.61, supra. The defendant may also seek a con-
tinuance of similar length to prepare his motion to suppress in any
misdemeanor proceeding. § 1538.5(b). See § 20.14, supra.

244

™ e

Yy

§ 20.28: Notices

The defendant must give the People ten (10) days notice of his
intent to renew or make a motion to suppress in superior court.

- § 1538.5(1). See§ 20.14, supra. The People must within ten (10) days

of granting the motion to suppress at a preliminary hearing at
which the defendant was held to answer, notify the defendant and
the magistrate of its request for a special hearing in superior court.
§ 1538.5(3). See § 20.16, supra. . ‘
The People must notify the defendant of their intention to peti-

tion for an extraordinary writ when the trial is set for a date within .

thirty (30) days of the pronouncement of the decision on a motion
to suppress. § 1538.5(0). See § 20.21, supra.

§ 20.29: Release of Defendant Pending Review

Under section 1538.5(k) (as amended in 1970) the defendant
who wins a 1538.5 motion is usually entitled to bail pending review
except in capital cases or certain spécified non-capital cases. When
the defendant apeals in a misdemeanor proceeding bail is a matter
of right and/or niay be used in the discretion of the trial or appel-
late court. § 1538.5(/).

§ 20.30: Transcript of Special Hearings

Section 1539 provides for the preparation of a transcript in special
hearings held in superior court pursuant to section 1538.5. The
shorthand notes of the court reporter are transcribed only upon the
written request by a party to the clerk of the court in which the
hearing was held. It is incumbent upon the party who petitions for
an extraordinary writ to request the preparation of the transcript
and upon receipt of his copy to file it with the Court Appeal.
Thompson v. Superior Court, 262 Cal. App. 2d 98, 104-05 (1968). In
the event the transcript is not prepared within the thirty (30) day
period for filing the petition (1538.5(i), (0)), the petition must be
filed within the time period and the court advised that the tran-
script had been requested and will be filed as soon as it is received
from the clerk. Thompson v. Superior Court, 262 Cal. App. 2d 98,
104, n.4 (1968).
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invalid warrant 2
jurisdiction or officers e
seizure of unnamed items o
time of service (day or night) ze
use of force 2o
Expiration of warrants ; 2
Facts g o
False Statements, Challenging o o
e 217
Grounds for issuance PP
Hearsay ... . ‘ o
Informetior and belief s
In Guzieral o
< Issuance o
Magistrate e
QOath
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SN e, Index—Conftinved
i’ " sseene books or filips vl ; 2.95
7% uwticularity requirement : i 2.24
¥ heedure for obtaiiry e 201 229
- Affidavits .. - - 203 -2.16
corroboration . » 2.12
examining affiant under oath 2.15
exhibits to o 2.03.
hearsay 207" -2.08
on information and belief 2.06
personal knowledge requirement ...... ¢ . 2.09-2.10, 2,04
reliability of informants . 2.09, 211, 213
See also; INFORMANTS v
two prong test of Aguilar 209 -2.11
Probable cause requirement 203,205, 219
Particularity
Person to be searched 2.93
Place to be searched 226 -2.28
cars. . . - 2.28
single v. multiple dwelling units 3 2.27
garages, outbuildings, ete, 2.28
Things to be seized 2.24
Return of the search warrant 241 243
Expiration périod 241
Return of warrant and inventory to magistrate 242 -243
Revealing identity of informer 2,14
Service: See Execution of Search Warrant
Severance of partially invalid warrants 2.29
Timeliness of information 2.05
WIRETAPPING AND EAVESDROPPING )
Authorization of participant in conversation 17.04
Civil remedies 7.1
Consent of participant in conversation 17.04
Federal judicial development 17.06
Harmless error 17.06
History of eavesdropping regulation 17,01-17.02
Ideological struggle i 17.08
Invasion'of Privacy Act pirees 17.05
Jail recordings v 17,09
Motion pictures . . 17.09
Omaibus Crime Control and Safe Streets Act Woe, 1707
Penal violations 17.11
Penetration e 17.01
Private parties 17.05
Standing 17.06
State Law 17.02
Title 111 17.07
.- Trespass doctrine 1"3.91
Use of recordings at tria) 17,102
Videe tape recordings 17.09
" Warrants 17.06, 17.08
~ Federal warrant procedure 17,08
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