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INTRODUCTION 
The passage of another year has necessitated the revision and 

updating of the Attorney General's Search and Seizure Manual. 
A large amount of additional material is included. There is a new 

chapter on the use of force. Sections on fruit of the poisonous tree 
have been greatly expanded into a chapter. Materials on vehicle 
searches and stop and frisk have been expanded and developed into 
separate chapters. New sections have been added on apparent au­
thority, out-of-state searches? searches in foreign countries, airport 
searches, military searches, and student searches. Materials on elec­
tronic eavesdropping have been enlarged to include a discussion of 
recent federal legislation. 

The material has been substantially reorganized in an attempt to 
regroup the material into smaller, more usable units. 

The Attorney General's office plans to continue to publish 
periodic revisions of this publication. 
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CHAPTER ONE 

SOME PRELIMINARY CONSIDERATIONS 

§ 1.01: Constitutional and Statutory Provisions 
The Fourth Amendment of the United States Constitution, 

?dopted nearly intact by the Constitution of California, article I.. 
section 19, provides: . : 

"The right of the people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches and seizures, 
shall not be violated, and no warrants shall issue, but upon prob­
able cause, supported by oath or affirmation, and particularly 
'describing the place to be searched, and the persons or thL'lgs 
to be seized." 

In brief historical perspective, the amendment received its first 
authoritative interpretation by the Supreme Court in Boyd ,v. 
United States, 116 U.S. 616 (1886). Although the sweeping dichlm 
of the Qpinion was to be significantly modified in subsequent cases, 
it is, the court has said, "the leading case on the subject of search 
and seizure." Carrollv.United States, 267 U.S. 132, 147 (1925). Boyd 
stated (at 630) that the purpose of the Fourth Amendment is to 
protect "the sanctity of a man's home and the privacies of life." It 
was heldthat the Fifth Amendment's privilege against self-incrimi­
nation was bound inextricably to the protections of the Fourth, 
each being definitive of the other: "Breaking into a house and 
opening boxes and drawers are circumstances of aggravation; but 
any forcible and compulsory extortion of a man's own testimony or 
of his private papers to be used as evidence to convict him of crime 
or to forfeit his goods, is within the conde~ation of that judgment. 
In this regard the Fourth and Fifth Amendments run almost into 
each other." This interplay was exemplified recently in Schmerher 
v. California, 384 U.S. 757 (1966), where the court held not violative 
of the Fourth, Fifth, and Fourteenth Amendments, the taking of a 
blood sample to se9ure evidence of petitioner's blood-alcohol con­
tent. ,I 

In 1961, the Fo~tth Amendment's right to privacy (and coexten­
sively the exclusirjnary rule formerly applied exclusively to federal 
prosecutions undt.~r Weeksv. UnitedStates, ~32 U.S. 383 (1914) ) was 
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declared enforceable against the states through the Due Process 
Clause of the Fourteenth Amendment. .Mapp v. Ohio, 367 U.S. 643 
(1961). The court held (at 650) that without such a rule, state 
invasions of privacy would diminish the citizen's freedom from 
unreasonable searches and seizures, a freedom "implicit'in 'the 
concept of ordered liberty.' " 

§ 1.02: Purpose of the Fourth AI~endment 
The Fourth Amendment's principal object is the protection of 

privacy, not property. See Warden v. Hayden, 387 U.S. 294 (1967), 
disapproving Gouled v. United States, 255 U.S. 298 (1921); Berger 
v. New York, 388 U.S. 41 (1967), concurring opinion by Douglas, J.; 
and Katz v. United States, 389 U.S. 347 (1967). In that spirit,. the 
court requires a magistrate, not the office.r~ to be the arbiter of 
probaQle cause. Chapman v. United States, 365 U.S. 610, 614-615 
(l96I~~c quoting from johnson v. United States, 333 U.S. 10, 14 
(1948), "Any assumption that evidence sufficient to support a mag­
istrate~s disiJ)terested determination to issue a search warrant will 
justify the officers in making a search without a warrant would 
reduce the Amendment to a nullity and leave the people's homes 
secure only in the discretion of police officers." See also ChimeJv. 
California, 395 U.s. 752 (1969);jonesv. United States, 357 U.S. 493, 
497 (1958); United Statesv. Mullin, 329 F.2d 295, 297 (4th Cir.1964); 
and PeopJev. Marshall, 69 Cal. 2d 51 (1968). As will be seen, § 1.06 
et seq., infra, the exclusionary rule was' developed in order to deter 
such unlawful conduct by the police !ind, as a result~ protect the 
personal right to privacy. The amendment is designed to prevent, 
not merely to redress, unlawful police action. Chimelv. California, 
395 U.S. 752, 766 n.l2 (1969). 

§ 1.03: Only uUnreasonable N Searches Prohibited 
See infra, § 10.01. 

The Fourth Amendment's immunity is granted not against all 
searches and seizures, but only against those that are "unreasona­
ble," and thus unconstitutional. Go-Bart Co. v. Um'ted States, 282 
U.S. 344, 357 (1931). Searches and seizures become constitutionally 
reasonable if either made under the authority of a valid search 
warrant which is properly executed (Chapter 2, infra) or under one 
of several well-recognized exceptions to that requirement. 
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§ 1.04: Only '~tate Action" is Prohibited 
In Roydv. United States, 116 U.S. 616, 630 (1886), it was held.that 

the Fourth Amendment is applicable to "all invasio~s on the pa~t 
of the government and its employees of the sanctity of a man s 
home and the privacies of life." In Burdeau v. McDoweD, 2?6 U.S. 
465 (1921), the court reaffirmed its earlier language ,.and s~Id that 
the amendment's origin and history clearly show that ~t was mtend­
ed only to be a limitation upon governmental agenCIes. For com­
ment with respect to Burdeau, compare People,y. Botts, 250 Cal. 
App. 2d 478, 482 (1967) with People v. Randazzo, 220 Cal. App. 2.d 
768, 770 (1963). Of particular interest is a footn~te of the CalIforma 
Supreme Court's qpinion in Stapleton v. SuperIOr Court, 70 Cal. 2d 
97, 100 n.2 (1968): . . 

"The decision which led to the Fourth Amendment, EntIck v. 
Carrington, 19 State Trials 1030, 1066, (1765), enunciates a rath~r 
Hobbesian absolute right of privacy against all intruders, offiCIal 
and private, not merely a Jeffersonian ideal of limited gover~: 
ment. (CompareComment (1963) 72 Yale L.J.I062, 1069.) ... 

Thus as is discussed more fully in § 16.01, infra, property illegally 
seized by private persons does not fall within the Fourth Amend­
ment or its application to the states through the Fourteenth 
Amendment. 'See People v. Turner, 2~9 Cal. App. 2d 909 (1967); 
Stapleton v. Superior Court, 70 Cal. 2d 97 (1968); People v. Baker, 
12 Cal. App. 3d 826, 834 (1970); People v. Wolder, 4 Cal. App. 3d 984, 
993 (1970); Peoplev. Superior Court (York), 3 Cal. App. 3d 648,659 

(1970).. I .. t t 
As a result of the applicability of the federa ConstItutIon to s a e 

action the standard for obtaining a search warrant, as well as rea­
sonableness of the. search itself, is governed by the Fourth and 
Fourteenth Amendments. Agw1ar v. Texas, 378 U.S. 108 (1964), 
discussed in detail, infra, § 2.09. 

§ 1.05: The Oalifomia Pemil Code 
Relative to search warrants, California has codified the require­

ments of the state and federal Constitutions in section 1525 of the 
Penal Code. That section provides, in essence, that the w~rra?-t 
cannot be issued except on "probable cause, .supported by.aFfidavIt, 
naming or describing the person, and particularly descnbmg the 
property and the place to be searched." See People v. Scoma) 71 
Cal.,2d 332, 335 (1969). Probable cause, 0'£ course, is needed also for 
a warrantless arrest. See infra, § 4.05. 
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§ 1.06: The Exclusionary Rul~ Defined 
~mplicit in the case of Boydv. United States, 116 U.s. 616 (1886) 

(dlscused supra~ § 1.~1),. was the rule that evidence secured by 
means ?f an unconstitutional search was inadmissible in federal 
court. Although that doctrine was virtualiyrepudiated eighteen 
years after the Boydcase in A dams v. New York, 192 U.s. 585 (1904), 
mthe case of Weeks~~United States, 232 U.S. 383 (1914), not only 
w~s th~ Bo[dT?le revIved, but also was explicitly stated-materials 
selz~d ill vIOlation of the Fourth Amendment would not be admissi­
ble In a federal criminal trial. "To sanction such proceedings" sa'd 
the c~urt, "would be t? affirm by judicial decision a mamr~st n~­
glect ~f no! an open defiance, of the prohibition of the Constitution 
. . .. Ibid., at 394. 

§ 1.01: Historical Development of the Rule 
The principal question following the court's pronouncements in 

Weeks was whether such a rule could be made applicable to the 
unlawful conduct of state officers in a federal trial and, more impor­
tantly~ to such conduct in a state trial. Sections 1.08-1.11, infra, 
chromcle those state and federal cases resolving these issues. 

§ 1.08: The Wolf Case 
The Supreme Court ruled in 1949 in the case of Wolfv. Colorado 

338 U.S. 25 (1949), that unreasonable state searches violated the du~ 
process clause of the Fourteenth Amendment, though the state 
courts were not required to apply the federal exclusionary rule of 
Weeks. To conduct an unreasonable search would violate due proc­
ess of l~w, but to use the fruit of the lawless activity to gain a 
convlctlon would not." . 
Mo~eover, at that time under the still-accepted "silver plattee' 

doctr!ne, ev~n the fede:al courts might nevertheless permit the use 
of ev~dence Illegally seIzed by state officers in searches which nei­
ther mvolved federal participation nor were conducted for a fed­
eral purpose. Gambino v. United States, 275 U.S. 310 (1927). 

§ 1.09: The Cahan Case 
In the 195~'s, two of the United States Supreme Court's leading 

s~arch ~ases mvolvedflagrant violations of the defendants' constitu­
tiOl?al nghts: Se~ Irvine v. California, 347 U.s. 128 (1954), and Ro~ 
ChIn. v. c.alif~rma~ 342 U.S. 1?5 (1952). Thus, retreating from his 
earher rejection of the excluslOnary rule in People v. Gonzales, 20 
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Cal. 2d 165, (1942), Justice Traynor was induced in 1955 to author 
California's landmark decision, People v. Cahan, 44 Cal, 2d 4~4 
(1955), which approved the r~e. In Cahan" the court held that 
evidence obtained by officers illegally entenng a house should be 
excluded because, notwithstanding the se~io~s disadv~tages of ex­
cluding probative evidence of the comffilSS10n of ~ ~nme, ~ court 
should not lend its aid to illeg~ methods of obtrumng eVIdence. 
Stated another way by the United States Supreme Court s~ortly 
before Mapp v. Ohio, infra, § 1.10, the purpose of the ex.clusIOnary 
rule was "to deter-to compel respect for the constitutional guar­
anty in the only effectively available way-by removing the incen­
tive to disregard it." Elkinsv. United States, 364.~.S. 206, 21~ (1960). 
In the Elkins case, the court admitted that The expenence III 
California has been most illuminating." Ibid. at 220. 

Notwithstanding the deterrence to unlawful police conduct 
generated by Cahan, a violation of the Fourth ~endment (or the 
California Constitution, article I, section 19) IS not ~o b~ d~emed 
reversible error per se, nor does it require autom~tic dIsffilssal at 
the trial level. These qualifications to the exclUSIOnary rule are 
discussed infra, § 20.17 et seq. 

§ 1.lO:/!,he Mapp Case 
People v. Cahan, supra, §,l.09, influenced th~ decision in Mapp 

v. Ohio, 367 U.S. 643 (1961), which overruled Wolf, supra, § L08. 
Mapp brought the states into alignment with t?e federal ?ove;n­
ment in the constitutional law of search and selz~re, by di;ec~ng 
that they too must exclude from trials evidence se~zed III vlOl~tion 
of the Constitution. Mapp was useful in completing the lOgIC of 
Elkinsv. United States, 364 U.S. 206 (1960), which one year e~rlier 
had finally repudiated the "silver platter" doctrine of GamblDO v. 
United States, discussed supra, § l.08. . ' 

The court was careful to note tha.t the exclUSIOnary r~e now 
applicable to the states was based not on a mere rule of eVIdence, 
but was "of constitutional origin," Mapp v. Ohio, supra at 649. The 
rule was considered by the court as much a part of the Fourteenth 
Amendment as of the Fourth, for it was "an essentiall?art of t~e 
right to privacy. : .. To ~~ld otherwise. is to gr~t the nght,but III 
reality to withhold its pnvilege and enjoyment. (EmphaSIS add-

ed.) Ibid at 656. . . .' 
At thetime of the Mapp decision, June 19, 1961, a ba,re maJonty 

of the states, California included (see § 1.09 supra) , had adopted the 
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exclusion~ry rul~, an? thus the question of retroactivity did not 
have the lmpact It ffilght have had. under different circumstances 
However, all doubts were laid to rest when in Linkletterv Walke; 
381 U.S. 618 (1965), and Angelet v. Fay, 381 U.S. 654 (1965) th~ 
court announ~ed tl}at Mapp was prospective, applicable only to 
cases no~ yet final (meaning that the time to petition for certiorari 
had explred by the date of Mapp) at the time of the opinion See 
tor: McClain v. ~Dson, 370 F.2d 369,370 (9th Cir.1966) (Califo;nia's 
voluntary adoption of federal standards does not subject her pre­
Mapp cases to review.) 

§ 1.11: The Ker Case 
The chief question which r~mained unanswered by Mapp was 

whether th~, states were free to apply their own standards of "rea­
sonableness to sea~ches and seiz~res. In Kerv. California, 374 U.S. 
~, ~3 (1963~: the Issue was resolVed in the negative, the court 
holdmg that the standard of reasonableness is the same tinder the 
Fourth and Fourteenth Amendments." 
K~!held that not all searches and seizures found to be "unreason­

able by the Supreme Court are necessarily violative of the Fourth 
Amendment; only thosB decisions based on constitutional grounds 
rather than 0~1 t~e court's supervisory power over the federal court 
syst~~, are bm?ing on the states. However, nearly all of the court's 
deClslOns . re~ative to search and seizure. (e.g., probable cause, 
searches mCId~ntal to arres.t, automobile searches, and the like) 
hay'e been declde~,on constitutional grounds. Hence;the standard 
of reasonableness as applied to the facts of these: respective Su­
preme Court cases is, in turn, applicable to "the California courts 
See Cooper v. California, 386 U.S. 58, 61-62 (1967), holding that 
unless the state standard for reasonablen~ss is higher than the fed-

. eral standard, the standard or test of reasonableness is that required 
by the Fourth Amendment of thefederai Constitution and Peo Je 
v. Superior Court (K. Smith), 70 Cal .. 2d 123, 128 (1969). 'P 

So long as the federal Constitution is not offended Ker says (at 
34) the. states are not I<precluded from developing ~orkable rules 
governmg arres.ts, searches and seizures to meet 'the practical de­
mands of effective criminal investigation and law enforcement' in 
~~, ~~~~):" See too Pendleton v. Nelson, 404 F.2d 1074, 1075 (9th 
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§ 1.12: Recent Applications of the Rule 
The exclusionary rule applies not only to the objects. seized dur­

ing an unlawful search, but to the "fruits" of that search as well. 
Berger v .,New York" 388 U.s. 41 (1967); Wong Sun v. United States, 
371 U.s. 471 (1~63); People V. Superior Court (Casebeer), 71 Cal. 
2d265,271-72 (1969);,andPeoplev.johnson, 70Cal.2dM1 (1969), 
discussed infra at § 18.02. ' 

Furthermore, the rule has found application to proceedings 
denominated as "civil" but which, by reason of the penalties im­
posed and I or the attendant procedural protections, are in their 
very nature "criminal." See One 1958 Plymouth Sedan v. Pennsyl­
vania, 380 U.s. 693 (1965), where the rule was applied to a vehicle 
forfeiture proceeding (cf. Cooperv. California, 386 U.S. 58 (1967), 
where the search of a car, validly held as evidence in such a pro­
ceeding, was upheld);and Peoplev.Moore, 69 Cal. 2d 674 (1968), 
holding that the pati~l1t-defendant in a ucivil" narcotic addict com­
mitment proceeding was entitled to the protection of the rule. It 
has also been applied to administrative searches. See§§ 15.06,15.08, 
infra. See5 A.L.R. 3d 670. See Blairv. Pitchess, 5 Cal. 3d 258,272-73 
(1971) (claim and delivery laws violate Fourth Amendment). 

§ 1.13: Searches Pursuant to VaJid Search Warrant 
As discussed fully in Chapter 2, infra, it can be said that generally 

a search and seizure' is constitutionally reasonable if made under 
the authority of a valid search warrant. Stonerv. California, 376 U.S. 
483 (1964). However, the warrant's sufficiency will not excuse its 
improper execution. This, too, is treated in Chapter 2, and at § 9.03 

etseg. 
§ 1.14: Valid Searches Without a Search Warrant 
Absent a valid search warrant, the search and seizure, to be 

"reasonable" within the purview of the Fourth Amendment, must 
fall within one of several exceptions to the general rule stated in § 
1.13. These exceptiOI:J comprise. must of the subsequent material. 
However, by way of summary, searches and seizures without a 
search warrant are valid if: "" 

(1) They are made as incident to a lawful arrest (§ 8.01 et seq.); 
(2) They are conducted with the voluntary consent ofdefendant 

or an authorized third person (§ 14.01 et seq.); 
(3) They are part ofa properly authorized regulatory function (§ 

15.06 et seq.) ; 
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(4) They follow the mere observation by officers, in a place 
where they are entitled to be, of that which is patent and open to 
view (§ 13.01); 

(5) They take place in an area open to the public (§ 13.10); 
(6) They are part of lawful electronic surveillance (§ 17.01); 
(7) They are made as a necessary precaution or in a pressing 

emergency (§ 13.11); 
.. (~) !hey are con~ucted by private persons acting on their own 
illitiative and not (directly or indirectly) as government agents (§ 
16.01) . 

Indeed, (4) and (5) are not considered to be searches. 
A search per~tted as one ~f the ei~ht 'exceptions listed may 

nevertheless be unreasonable, as to time and place" object., or 
scope, and hence be unlawful. The standard of "reasonableness" 
varies in the multitude of reported cases. However, an attempt has 
been made to digest that elusi~e requirement in § 10.01 et seq. 
below. 

§ 1.15: Continuing Debate About the E~clusionary Rule 
The adoption of t~e exclusionary rule by the California Supreme 

Court and by the Umted States Supreme Court did not end debate. 
A. new 'Yave ,of discuss~q,n was stimulated by Chief Justice Burger's 
dIssent ill BlVens v. SIX Unknown Fed Narcotics Agents, 403 U.S. 
3!3B,411 (1971) ~ wherein he advocated replacement of the exclu­
SIOnary rule With a. cause of action for damages. See too Oaks, 
Studymg the ExclusIOnary Rule in Search and Seizure, 37 U. Chi. L. 
Rev. 665, 667 (1970); Taft, Protecting the Public from Mapp v. Ollio 
Without Amending the Constitution, 50 A.B.A. J. 815 (1964) ;Burns, 
Mapp v. Ohio: An All-American Mistake, 19 De Paul L. Rev. 80 
(1969); Comment, The Decline of the Exclusionary Rule: An Alter­
na~ye to Injustice, 4 Southwestern U. L. Rev. 68 (1972). Other 
articles are collected in an appendix to Chief Justice Burger's dis­
sent in Bivens (at 426-27). 

Alternatives to the exclusionary rule are explored in Horowitz 
Excluding the Exclusionary Rule-Can· There Be an Effective Al~ 
ternative? 47 L.A. Bar Bulletin 91 (1972). Cf. Burger, Who Will 
Watch ~e W~tchman? 14 Amer. U. L. Rev. 1 (1964). (Before Biv­
ens, Chief Justice Burger had urged review boards as an alternative 
to the exclUSionary rule.) . 

See too Wright, Must the Crimintll Go Free If the Constable 
, ~lunders? 50 Tex. L. Re~. 73? (1972) (advocates limiting the_exclu-

SIOnary rule to substantial vIOlations). ' 
20 

~ , 
, ! 

t , ! 
f 
t 

: ~ 

! 
, ! 
d 
l 

: 1 
t 

:I q 

:l 
t 
t 

, I 
, I 
: \ 

I 
: { 

I , 1 
l 

I 
I , i 
1 
1 
I 

I! 
I 
! 
i 
! 

'j 
I 

I f 
I ~ 
! f , , 

! I ! I 
i t 
: ,! 
i, 

H 
If 

~ 

CH.~PTER TWO 

SEARCHES PURSUANT TO A SEARCH WARRANT 

§ 2.01: Definition of a Search Warrant , " 
Penal Code section 1523 provides: ~'A search warrant is an order 

in writing, in the name of the people, signed by a magistrate, direct­
ed to a peace officer, commanding him to searc~ for personal prop­
erty, and bring it before the magistrate." 

§ 2.02: The Constitutionalllequirement 
, As discussed supra in the introductory material beginning at 
§ 1.01 both the federal (U.s. Const., Fourth Amendment) and the 
state '(Cal. Const., art. I, § 19) constitll;tions, .in order to protect the 
privacy of citizens from unreasonable mtr.uslOn by the government, 
require a search warrant for all searches ill the absence of a rec~g­
nized exception. Aguilar v. Texas, 378 U.S. 108 (1964). 

Apart from transferring the decision about whether the search 
should be made from the police officer to a magistrate, a search 
warrant also affords judicial review prior to the time the search is 
made on the theory that an after-the-event review is "too likely to 
be subtly influenced by the familiar shortcomings ofhindsightjudg­
ment." Beck v. Ohio, 379 U.S. 89, 96 (1964) j see too § 1.02. 

§ 2.03: Establishing Probable Cause by Affidavit 
By the state Constitution (art. I, § 19) and by statute (Pen .. ~ode 

§ 1525) search warrants may be issued only upon the showmg of 
probable cause supported by oath or affirmation, usually in the 
form of an affidavit. Generally, a search warrant violates the Consti­
tution when the affidavit upon which it is based contains no c.ompe­
tent evidence sufficient to support the finding of the magIstrate. 
People v. Scoma, 71 Cal. 2d 332, 335 (1969) j l!eople v. Stou~ 66 Cal. 
2d 184, 193 (1967). See also Skelton v. Supenor Court, 1 Cal. 3d 144, 

150 (1969).·· d '. 
An affidaVit in support of a search warrant will be construe m 

a "commonsense" manner. Um'ted Statesv. Ventresca, 380:U.s. 102, 
109 (1965); Spinelliv. United State~ 393l!'S, 410, 4~5 (1969). Our 
State Supreme Court recently stressed this by quoting from Ven-
tresca as follows: - . 

.' "They are normally drafted by n~n-lawyers in the midst and 

21 

,. lum 



! 
"~I 

I 
1 

haste of a criminal investigation. Technical requirements of 
elaborate specificity once exacted wlder commOn law pleadings 
have no proper place in this area. A grudging or negative atti­
tute by reviewing courts toward warrants will tend to discour­
age police officers from submitting their evidence to a judicial 
officer before acting." 

People v, Superior Court ijohnson), 6 Cal. 3d 704, 711 (1972). On 
'the other hand, the courts will not supply, under the guise of inter­
pretation, factual material on the basis of which the magistrate can 
reaso~ably distinguish between probable cause and "capricious ac­
cusatiOn." 

While it has be~n said that "probable cause" for the issuance of 
a search warrant Ii's approximately the same as that which justifies 
an arrest without a warrant (People v. Govea, 235 Cal. App. 2d 285, 
296 (1965) [cases cited]; Peoplev, Scott 259 Cal. App. 2d 268, 274-75 
(1968) ), this s?ould not be .understood to mean that a quantum of 
facts upon whICh a warrantless arrest can properly be made will at 
the same time, support the issuance of a search warrant. In the 
arrest situation, "probable cause" is that which would lead an offi­
celj as a reasona?le ~an, to believe or entyrt~ a strong suspicion 
that the person IS gUilty of a crime; it leaves some room for doubt. 
See § 4.05. A search warrant however,ffiust be based on facts which 
~ould lead a magistrate, as a reasonable man, to believe that par­
ticular personal property subject to seizure under Penal Code sec­
tion 1524 (set out infra, § 2.17), is to be found on a specifJc person 
or upon specific premises. See, e;g., People v. Perez., 189 Cal. App. 
2d 526,533 (1961);fonesv. United States, 362 U.s. 257 (1960); and 
AguUarv. Texa~~ 378 U.S. 108 (1964). 
T~e sufficiency of an affidavit to support a search warrant has 

receIved a great deal of attention. (This is particularly true relative 
to th~ weight and sufficiency accorded facts related in an affidavit 
by reliable.or unr~liable confidential informants. See § 2.09, inira.) 
The followmg ~ectIons set forth ~ome guidelines in the preparation 
of such affidavits. ' 
. See p,eople v. ~1s?nJ 256 Cal. App. 2d 411, 422-24 (1967), for an 
illustrative affidavlt 10 support of a petition for search warrant. 

" . j An oath is necessary in support of the affidavit, but in one case 
; '1 the unsworn statement of a police officer that the statements in the 
i \ affidavit were true was sufficient. The officer's statement was in 
~ I response to the magistrate's questions and the officer signed the 
a t affidavit in the magistrate's presence. Clifton v. Superior Court 7 

~I ~2 
t '" 

~~~~i.~, __ n_~_' _______________ ~L' ______ _ 

1 
1 

\ 11. -I· 

: { 

\ 

:'1 

! It 
:" , 

H u j 

Cal App. 3d 245, 254 (1970). . 
One court approved the use of a tape recording in addition to the 

affidavit, and allowed the use of ~'physic~, document.arr an.? any 
other competent evidence relevant to the Issue of credibilIty. Peo­
ple v. Sanche~ 24 Cal. App. 3d 664, 677 (1972). 

§ 2.04: Affidavit Must Set Forth Facts, Not Conc!uslons 
Crucial to the sufficiency of an affidavit are facts, not conclusions. 

Pen. Code § 1527 ("The affidavit ... mustset forth the facts tend­
ing to establish the grounds of the application, or probable cause for 
believing that they exist.") People v. Brown, 259 Cal. App. 2d 663, 
670--71 (1968) ("Quite apart from that information [received from 
a confidential informant], the affidavit plainly states facts ga~hered 
from the independent investigation and personal obse~vations of 
the officers . . . which dearly shows probable cause for Issuance of 
the search warrant."); People v. ](ipp, 255 Cal. App. 2d ~73, 477 
(1967) (a 147-page affidavit prepared by a Los,Angeles policeman 
was held sufficient to raise probable cause for Issuance. o~ the.war­
rant: i4Facts in great detail and length are stated as dlstingUlshed 
from mere conclusions.") . See also Aguilarv. Texas, 378U.s. 108, 112 
(1964) quoting from Natllanson v. United States,290 U.S. 41, 47 
(1933): (,j 'Under the Fourth Amendment, an. officer may not pr?p­
erly issue a warrant to search a private dwellIng unless he can find 
probable cause therefor from facts or circumstances p~esented t? 
him under oath or affirmation. Mere affirmance of belIef or SUSPI-

cion is not enough: ") . . . 
The police officer must be prepared to submIt suffiClent fact~ to 

establish grounds for the application, or probable cause for behev­
ing that they exist-from this the magistrate must be .able to draw 
his own inferences or conclusions, rather than relymg on those 
drawn by the officer. Aguilarv. Texas, supra; Giordenellov. United 
States, 357 U.S. 480 (1958); Lee Art Theatrev. Virginia, 392 U.S. 636 
(1968)' Osborn v. United States} 385 U.S. 323 (1966). 
Som~times a commonsense interpretation can rescue conclusory 

information. See People v. Superior Court (Johnson) , 6 Cal. 3d 704, 
713 (1972). " 

§ 2.05: Timeliness of the Information BeJled Upon 
The information, or facts, recited in the affidavit must not be 

"stale" or too Uremote" to justify issuance of a search warrant. Sgro 
v. United States, 287 U.S. 206 (1932). In short, the infor~ation must 
show that the property or contraband is thenprese1:1t m the prem-
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ises, or{}n the person:,to be searched. Peoplev. Nadel~ 23 Cal. App. 
3d 746, 755 (1972) ( within last three years" too stale). Thus~ in 
Peoplev. Scot~ 259 Cal. App. 2d 268, 277-78 (19.68), it was held that 
an ~terval of 18 days between receipt of trie information that 
manJ~ana wa~ on the premises and thefiling df an affidavit incor­
porating the information was not too great. 

In People v: Sheridan, 2 Cal. App. 3d 483, 490-91 (1~'p9), the court 
held that a ~e-day lapse ben:veen an informer's report (that he 
had seen marIjuana at a certam address "within the previous 30 
days") and the issu~nce of a s~arch warrant for the place, was 
r~asonable, The ~heriff had receIved a report of a similar observa­
tion by another informer 11 days before receiving the second re­
port, but pro~abl~ cause could n?t be predicated on the first report 
?~c~use the ~rst inf?rmer had himself been previously involved in 
illi~lt narcotIcs traffic thus rendering his report subject to corrobo­
ration. 

In People v. Wilson, 268 Cal. App. 2d 581 (1968), officers had 
conducted a three-month investigation of defendant. On May 24 
defendantsold marijuana to an undercover agent at his "stash-pad'~ 
and gave t~e agent his ~'stash~pad" telephone number. Calling the 
number sUbsequent to this sale, officers were informed defendant 
wa~ out of town for. several days. The court held, "It may reasonably 
be mferred tha~ this call was made after the last buy on May 24, and 
further, that this was the reason the pfficers waited until June 8th 
to secure the warrant. We conclude that the few days delay did not 
~lak~ the information 'stale'; that the facts alleged support the 
fmding of probable cause." (Emphasis added.) Ibid at 589. See 
People v. Sanchez, 24 Cal. App. 3d 664, 679 (1972). 

These cases, however, are subject to some qualification. The in­
ference ~o be drawn from the fact that a person has committed an 
off~:r:tse m the past does not of itself provide probable cause to 
beheve that he IS presently guilty of a similar offense. Thus in Scott. 
supra" defendant's previous crirnillal conduct was not' the sol~ 
grou;nd for isshance of the warrant-there were facts from which 
the .I?ferenc.e ?ould ~e drawn of "regular" business dealings in 
marIJuana. Slffillarly, m Wilson, supra" defendant's "stash-pad" and 
phone number for future sales was used to establish probable cause 
mdependent of the former sale. 

Without these facts to augment the former criminal conduct the 
courts are up-willing to infer present possession. Thus, in People v. 
TeUe~ 268 Cal. App. 2d 375 (1968), the People were unsuccessful 
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in the contention that a sale of heroin two weeks earlier in the 
defendant's car provided probable cause for the officers to believe 
defendant had possession of heroin in his home. (Tellez involved 
prob!1ble cause for arrest.) See Peoplev. Scott, 259 Cal. App. 2d 268 
at 274-.75. Cases cited by the People in TeUezwere distinguished: 

"In People v. Handy, 200 Cal. App. 2d 440 ... and People v. 
REled, 202 Cal. App. 2d 575 . . . the probability. 9f' present 
possession was supported not only by the fact that the arresting 
officers knew that the defendant had been in possession one or 
two weeks before the arrest but, in Handy, by information that 
the defendant was a dealer in narcotics and, in Reed, by the fact 
that at the time of the search [or analogously in application for 
a search warrant] cigarette papers of the kind used in rolling 
marijuana cigarettes were found on the defendant's person." 
Ibid at 380. 

In short, probable cause is "existing" cause. There is no hard and 
fast rule as to how much time may intervene between the obtaining 
of the facts and the making of an affidavit upon which the search 
warrant is based, but it may be stated that the time should not be 
remote. The following statement of California law has not been 
overruled: 

"While the authorities outside. this state are not in accord as 
to how current the facts relied upon should be, an interval of not 
more than 20 days has never been held so unreasonable as to 
vitiate the search warrant .... " People v. Nelson, 171 Cal. 
App. 2d 356, 359-60 (1959) (disapproved on another ground, 
People v. Butler, 64. Cal. 2d 842 (1966)). . 

In People v. Superior Court (Johnson), 6 Cal. 3d 704, 713 (1972), 
the affidavit did not state when the informer made his observations 
but the magistrate could infer from the whole affidavit it occurred 
a short time before. 

As tl) an opposite situation, when the police have jnformation that 
is '''too freshu (the contraband had not yet arrived), see Alvidresv. 
Superior Court., 12 Cal. App. 3d 575, 581 (1970), where officers were 
allowed a warrant where it was reasonably demonstrated that the 
right to search wiU exist within a reasonable time in the future. 
People v. SanchefJ~ 24 Cal. App. 3d 664, 1379 (1972) (same). 
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'I § 2.06: Affiant~ 'Z-Jforrnation and BelieF' Is Insufficient 

In Peoplev. SessUn, 68 Cat2d 418 (1968), the California Supreme 
Court announced that'a printed complaint based on '~information 
and belief/' rather than the personal knowledge of the affiant was 
not sufficient absent addftional facts which would "'enabl~ the 
appropriate magistrate . ' .. to determine whether the 'probable 
ca?se' required to support .ft warrant exists.''' Ibid at 426, quoting 
GlOrdenell~ v. United States, 357 U.S: 480, 486 (1958), and Agw1ar 
v. Texa.s;318 U.s. 108, 115 (1964). Although Sesslin involved the 
sufficiency of a compliant to support the issuance of an arrest war­
nnt (distin~uished from an affidavit to support a searoh warrant), 
the court m~de clear that the appropriate standard, namely Gior­
dene1Jo-Agul-,1a~ was equally applicable. People v. SessOn, supra at 
424. See also People v. Chime], 68 Cal. 2d 436) 440 (1968), rev'd on 
other grounds in Chimelv. California, 395 U.s. 752 (1969). 

§ 2.07: Credible Hearsay May Be Used 
A magistrate's finding of probable ~ause may rest upon hearsay 

state~ents (usually of ~ ~formant or another officer) as long as 
there IS a substantlalbasls, In the facts related in the affidavit for 
crediting the hearsay. Aguilar v. Texas, 378 U.S. 108, 114 (Hi64); 
Jones v. United States, 362 U.s. 257, 269 (1960); United States v. 
Ventresca, 380 U.S. 102 (1965); People v. Prewitt 52 Cal. 2d 330 337 
(1959). This is actual~y the second "prong" of the .Aguilar test dis­
cussed loEra, § 2.09. People v. Tillman 238 Cal. App. 2d 134 137-38 
(1965). . . J , 

§ 2.08: Hearsay on Hearsay 
Furthermore, information which com~s to the affiant as hearsay 

on kearsay ~eed. not be utterly disregarded. The magistrate can 
consider sucn eVIdence as part of the total factual situation offered 
to show prob~ble cause. Peoplev. Scott, 259 Cal. App. 2d 268,278-79 
. (1968). However, hearsay o~ hearsay cannot, by itselt; support the 
Issuance of a searc~ warrant. Pf!ople v. Pease, 242 Cal. App. 2d 442, 
450 (1966), See Pnce v. Superior Court, 1 CaL 3d 836 841 (1970)· 
People ~. MacLeish, 16 Cal. App, 3d 96,101-04 (1911) (proper t~ 
use adIDlssions made to confidential informer); People v. Nadell 23 
Cal. App. 3d 746~ 753 (1972). 
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§ 2.09: Hearsay Statements of an· Informant-the Two­
Prong Test of Aguilar 

The United States Supreme Court in Ag¢lar v. Texas~ 378 U.S. 
108,114 (1964), announced a hvo-prongtest for the sufficiency of 
affidavits based upon the hearsay statements of an informant. That 
test was recently reaffirmed by the court in Spinelh' v. United 
States, 393 U,s. 410, 413 (1969), and continues to be a ,workable, 
though comple~, standard for the California courts. See §§ 2.10,2.11, 
infra. The two-pronged test, as stated in Agwla~ is as follows: 

HAlthough an affidavit may be based on hearsay information 
and need not reflect the direct personal observations of the 
affianf~ . . the magistrate must be informed of some of the 
underlying circumstances from which the informant concluded 
that the narco~cs were where he claimed they were, and some 
of the underlying circumstances from which the officer conclud­
ed that the informant, whose identity need not be disclosed 
... was 'credible' or ~is information 'reliable.''' (Footnote 
o~itted.) Ibid, 378 U.S. at 114. :. 

InPeoplev. nYman, 238 Cal. App. 2d 134,138 (1965), fheAguilar 
test was restated: . _.. . 

"First, the statement of the informer in the affidavit must be 
. factual in nature rather than conclusionary and must indicate 

that the informer had personal knowledge of the facts related 

"Secondly, the affidavit must contain some underlying factUal 
information from which the issuing judge can reasonably con­
clude that the informant, whose identity need not be disclosed, 
was credible or his information reliable. In other words, the 
magistrate's fincling of probable cause can be sustained only if 
the affidavit presents a substantial basis for crediting the hearsay 
.... " See also People v. Scoma, 71 Cal. 2d 332, 336 (1969); 
People v. Benjamin,71 Cal. 2d 296, 301 n.3 (1969); People v . 
Hamilton,71 Cal. 2d 176, 179-80 (1969); and Peoplev. Akers, 9 
Cal. App. 3d 96, 100-01 (1970). . 

The two sections immediately succeeding discuss those cases in 
which one or both prongs of Aguilar were determinative of the 
particular affidavit in issue. 
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§ 2.10: The First Prong-Facts Indicating Personal 
Knowledge of the Informer 

The first prong of the Aguilar test is sharp, leaving its scars among 
a number of state and federal cases. > 

In People v. Hamilton, 71 Cal. 2d 176 (1969), the affidavit, sworn 
to by a narcotics agent, stated in essence that the affiant had been 
informed by a confidential reliable informant that defendant had 
in her possession at 822 West Alpine Street, Upland California 
approximately 300 rolls of dangerous drugs wrapped 'in tinfoil i~ 
groups of 10. The affidavit set forth defendant's previous narcotics 
~rrest involving identical narcotics containers, and alleged that the 
mformer had proven reliable in previous arrests and convictions. 
The court stated: "It is the first 'prong' of the Aguilar test which 
strikes the affidavit now before us; that document undertakes abso­
lutely no effort to set forth arty of 'the underlying circumstances 
from which the informant concluded that the narcotics were where 
he claimed they were. . . .'" Ibid at 180. The court rejected the 
notion that the informant's description of the containers provided 
a sufficient inference of personal knowledge. Ibid at 181. 

In Hamilton, the court found an apt parallel in the recent case 
of Spinelli v. United States, 393 U.s. 410 (1969), where the affidavit 
simil.arly ~elate~ tha~ the agent-affiant "has been informed by a 
confidential reliable mformant that William Spinelli is operating a 
han~book and accepting wagers and disseminating wagering infor­
mation by meallS of the telephones which have been assigned the 
numbers WY down 4-0029 and WY down 4-0136." 393 U.S. at 422. The 
affidavit claimed that an independent investigation had revealed 
the location of the telephones at an address at which Spinelli was 
a frequent visitor. The United States Supreme Court held that the 
affidavit failed to reveal the basis of the informant's conclusions. 
~'[I]t is especially important," said the court, "that the tip describe 
the accused's. criminal activity in sufficient detail that the magis­
trate, may know that he is relying on something more substantial 
than a casual rumor circulating in the underworld or an accusati6h 
based merely on an individual's general reputation." 393 U.S':'at~16. 
See ,uso the affidavit found wanting for lack of "personal knowl­
edge'; facts to supportitin Giordenellov. Um'tedState~ 357 U.S. 480 
(1958). The court rejected the argument that the specific tele­
phone numbers (of. specific containers held insufficient in Haoll1-
!.OD, .sllpra) raised any reasonab~e inference ~f personal knowledge: 
ThIS meager report could eastly have been obtained from an off-
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hand remark heard at a neighborhood bar." 393 U.S. at 417. See. 
Pn'ce v. Superior Court, 1 Cal. 3d 836, 841 (1970); People v. Nadell, 
23 Cal. App. 3d 746, 755 (1972). 

The affidavit in People v.Benjamin,71 Cal. 2d 296,301 (1969), 
nearly fell victim to the first prong of Aguilar. There the statements 
appearing in a printed form (set out in n.2 at page 300 of 71 Cal. 
2d) were grossly insufficient to permit the magistrate tq conclude 
that the incriminating facts related by the informant were gleaned 
through personal observation rather than rumor or gossip.Howev­
er, the combination of the insufficient statements with the detailed 
allegations from the investigating officers' OWn observations pro­
duced a state of facts sufficient to lead the magistrate, as one of 
ordinary caution or prudence, to believe and conscientiously enter­
ta.in a strong suspicion that defendant was engaged in bookmaking 
activities at the apartment which was the subject of the warrant. C£ 
People v. Flores, 68 Cal. 2d 563, 566 (1968), overruled on other 
grounds in People v. De Santiago, 71 Cal. 2d 18, 28, n.7 (1969). 

An example of an affidavit sufficient to withstand the "personal 
knowledge" requirement is related in People v. Scoma, 71 Cal. 2d 
332,334-35 (1969). It was the second prong of Aguilar to which the 
Scoma affidavit was vulnerable (discussed infra, § 2.11.) See too 
Krauss v. Superior Court, 5 Cal. 3d 418, 421 (1971). 

The UpJted States Supreme Court has offered some gUidelines in 
presenting a sufficient desc:riptiOll/of criminal activity to withstand 
Aguilarsfirst prong in Draperv. United States, 358 U.S. 307 (1959). 
(Informer did not reveal source (j£ his information, but described 
with minute particularity what >.the actions of the suspect were 
going to be and what clothing he would be wearing. This also 
indicated a "reliable" source within the second Aguilar test.) See 
tooPeoplev. Gain, 15 Cal. App. 3d 687, 695 (1971); Peoplev. Bryant, 
5 Cal. App. 3d 563, 568 (1970). . 

However, in People v. Aguin'I'(J, 10 Cal. App. 3d 884,890 (1970), 
it was held that personal knowlt~dge may refer merely to matters 
which the informer heard or read from a source which he credits. 
Personal knowledge is not always the equivalent of "1 saw." 

§ 2.11: The Second Prong--Facts IndicatingCredibi/ity or 
Reliability of the Informer 

In Spinelh'v. United States, 393 U.s. 410, 415 (1969), the Supreme 
Court stated, "Where, as here, the informer's tip is a necessary 
element in a finding of probable cause, its proper weight must be 

29 

lOI 53. 



"I' :" ".,', r . 
~:. . ' r I, 
,i ' 
i 

determined by a more precise analysis." In Willson v. Superior 
Court, 46 Cal. 2d 291, 295 (1956), ,several means were suggested by 
which it might be shown that reliance on an informant's report of 
illegal activity was reasonable: "In some cases the identity of, or past 
experience with, the informer may provide ... evidence [of the 
informant's reliability] [citatiollS], and in others it may be supplied 
by similar information from other sources or by the personal obser­
vations of the police. . . ." See Peoplev. Superior Court a ohnson), 
6 Cal. 3d 704, 712 (1972). 

With the criteria for reliability (as set forth in Willson, supra) 
before them, the California Supreme Court in People v. Scoma, 71 
Cal. ,2d 332 (1969), stated that the affidavit in question, (1) stated 
no facts relative to the informer's identity to indicate the reliability 
of his information, nor (2) facts indicating past pohce experience 
with the informant. Turning to (3), facts observed by officers, the 
court found them insufficient to provide a basis on which the magis­
trate could conclude that the informant's report of the illegal activ­
ity on the part ofUDeweyn (among other purported suspects) was 
reliable information: 

"Surely the facts that the informant was found to possess narcot­
ics gives no credence ... that he obtained [them] from a 
named person.. . ~ Of no greater assistance is the fact that 
'Dewey's' past and present addresses were those' 'provided by 
'the informant; again, no inference of criminal activity on 
<Dewey'S' part may be drawn. [Citations.] [Fn. Omitted.] 

"Equally without value . . . are the notes and lists obtained 
from his [the informant's] wallet. ... It cannot reasonably be 
maintained that the list of names and telephone numbers sup­
ported the informant's accusation of 'Dewey' any more than 
. . . any other person on that list." People v. Scoma, supra at 
339. 

Compare satisfaction of the reliability-credibility requirement of 
" Agll11arin the setting of an arrest. In McCrayv. DUnois, 386 U.s. 300, 

303-C4 (1967), a reliable informant told police that petitioner" 'was 
selling narcotics and had narcotics on his person; " relating also the 
,area where petitioner could be found. Petitioner was found at that 
location and artested. Held: The testimony of each officer informed, 
t~e court of the underlying circumstances to support his conclusion 
that the informant Was reliable~ augmented by the officers' person~ 
al·observations of the_petitioner~ probable cause for the arrest was 
pn~sent. 
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Spinelh·v. United States, 393 U.S. 410 (1969), has already been 
mentioned (supra, § 2.10) as an example of the lack of underlyin~ 
circumstances from which "personal knowledge" of the informant 
could be inferred .. That same case is also relevant to our discussion 
of "credibility" herein. In Spinelli, the affidavit stated that a "confi­
dential reliable informant" informed the FBI that the defendant 
was "operating a handbook" and "disseminating wagering ~forma­
tion by means of the telephones;" supplying officers with the al­
leged telephone numbers. T~e affiant-o~c~rs the~s~lves stated in 
the affidavit'that they had wItnessed petitioner vIslting the prem­
ises where the telephone numbers were listed. The .court held, first, 
that no information was given in support of the bald statement that 
the informant was "reliable" and, second, that the corroborating 
observations by the officers did not overcome the first defect ("reli­
ability") . Stated another way, the results of the investigation do not 
necessar;i1y support the inference that the informant is trustwort~y 
or that he gained his information in a reliable way. The court saId 
that the tip was not to be totally disregarded; however, it tended 
to corroborate only minute and relatively uni~portan~ det~ils (e.g., 
defendant's presence on the premises). However, lD dICta, the 
court conjectured that if there had been an unusual number of 
telephones in the apartment, the officers' observations of this fact 
might support the inference of bookmaking, 

It has been held that an accomplice who makes declarations 
against penal interest is a reliable infQrmer prior to arre~t. Ming.v. 
Superior Court, 13 Cal. App. 3d 206, 214 (1970). See Umted States 
v. Harris, 403 U.S. 573 (1971). 

In People v. Sanchez, -24 Cal. App. 3d 664, 676 (1972), a number 
oHaetors are pointed to that justified a belief in reliability. Cf Note, 
47 Notre Dame Lawyer 632, 640-41 1972) . 

§ 2.12: Sustaining the Affidavit by Corroboration 
The magistrate's consideration of the affidavit is not confined to 

the informer's hearsay statements, which may be defective under 
one of Aguilar's two-pronged requirements. Thus, if the detailed 
results of the officer'.s ilJ.dependent jhvestiR~tion of the case are 
presented in the affidavit together with the lt6~rsay statement of 
the informant (inadequate by itself), the affidav~~~ will stand pro­
vided when taken as a whole, sufficient facts are S\~t forth "such as 
would lead a man of ordinary caution or prudence\~o believe, and 
conscientiously entertain, a strong suspicion of the 'guilt of the ac-
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cused." People v. Superior Court Gohnson), 6 Cal. 3d 704, 714 
(1972) (detailed observations and corroboration); People v. Stout, 
66 Cal. 2d 184, 193 (1967). 

In Pe()ple v. Benjamin, 71 Cal. 2d 296, 302-03 (1969), this princi­
ple was applied where the informer's statements did not indicate 
"personal observation" (§ 2.10). In People v. Scoma, 71 Cal. 2d 332 
(1969) ) , the principle was unable to preserve an affidavit where the 
facts alleged by the officers provided no basis on which the magis­
trate could conclude the illegal activity alleged was "reliable infor­
mation" (§ 2.11). See also Spinelli v. United State~ 393 U.S. 410 
(1969) i but compare Draper v. United State!J~ 358 U.s. 307 (1959). 
See Price v. Superior Court, 1 Cal. 3d 836, ~!2 (1970). 

An accomplice's testim<;my Ileeds no special corroboration. Skel~ 
ton v. Superior Court, 1 Cal. 3d 144 (1969). 
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§ 2.13~ The I~nonymous or Untested!? Versus the ~'Relia~ :, I' 
bIeN Informant 

Establishing probable cause for the issuance of a search warrant i! 
by the credible hearsay of an informant may vary depending ou the 1" '! 
jnformant's denomination ~tanonymous or tmtested/' as opposed to 
"reliable." The following principles reveal, in another way, what Li 
has been stated supra in § 2.12. : I 

Additional material on corroboration may be found in § 6.03. 

(1) Information provided by an anonymous or un tested inform- :t 
ant t'annot alone establish sufficient basis for a search warrant. 1 
Peoplev. Scoma,71 Cal. 2d 332, 337 (1969); Peoplev. Amos, 181 Cal. ~ 
App. 2d 506 (1960). But see Ming v. Superior Court, 13 Cal. App., : I 
3d 206, 213-14 (1970). However, if investigation or observation or :, I! 
additional information corroborates the untested informant's re~ i 
port, a search warrant may be obtained if the combined informa- ! 
tion gives probable cause. People v. Reeve~ 61 Cal. 2d 268, 273 t 
(1964); People v. Scott, 259 Cal. App. 2d 268,275 (1968). ' 1 

(2) On the other hand~ probable cause for the issuance of a i I 
search warrant may be based solely on information furnished by a :1 
reJiable informant if the affidavit is factual in nature rather than . \1 
condusionary and informs the magistrate of the basis from which If 
the officer concluded that the informant was credible or his infor- H 
mation reliable; United $tatesv. Ventresca, 380 u.s. 102, 108(1, 965); i j 
Spinelli v. United States, 393 U.S. 410 (1969) (unsupported asser- \! 
lions of even a reliable informer or an officer will not support a ! i 
search warrant) ; Peop]£} v, Keener, 55 Cal. 2d 714, 721 (1961), disap- !J 
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proved on aIlother1ssue in People v. Butler, 64 Cal. 2d 842, 844-45 
(1966). Peoplev. Sanchez, 24 Cal. App. 3d .664,676 (1?72) ~oints ou~ 
that the question is not whether the mformer 1.S <relIable .but 
whether the magistrate could reasonably rely on hIS mformatIon. 

(3) Information from a citizen who purports to be the victim of 
a crime or to have observed the unlawful activity has be~n held 
sufficient even tliough his reliability has not been previously.tested. 
Krauss v. Superior Cour4 5 Cal. 3d 418, 421-22 (1971); People v. 
Hogan, 71 Cal. 2d 888, 890-91 (1969); People v. Scoma,71 Cal. 2d 
332, 338 n.7 (1969); People v. Lopez, 271 Cal: App. 2d 754, 759 
(1969); Peoplev. Gardner, 252 Cal. App. 2d. 320, 32~ (1967); People 
v. Lewis, 240 Cal. App. 2d 546, 550 (1966) (gatherIng cases). 

(4) Any suggestion in earlier cases that in a narcotics case, inforM 
mation dgiven by the juvenile [a participant) was somehow clothed 
with reliability because the informant was a minor" was expressly 
disapproved in People v. Scoma,71 Cal. 2d 332, 338 n.7 (1969). 

Compare §§ 6.02-6.03, intra, where these same rules are made 
applicable to arrests without a warrant. 

§ 2.14: Revealing Identity of the Undisclosed Informant 
Both the California and United States Supreme Courts agree that 

where a search is made pursuant to a warrant valid on its face, the 
prosecution is not required t? reveal the identity of the i~f~r~er 
in order to establish the legallty of the search and the adrrusslblhty 
of evidence obtained as a result of it. Peoplev. Keener, 55 Cal. 2d 
714, 723 (1961); People v. Brown, 259 CaL App. 2d 663, 671 (1968). 
Thus, in McCrayv. Illinois, 386 U.S. 300 (1967), the court approved 
the Illinois practice of not requiring police officers to disclose an 
informer's identity where the trial judge was convinced that the 
officers acted c;,n credible information supplied by a reliable inform-

. ant. (Compare the similar practice codified in California Evidence 
Code, § 1042(c).) The high court announced that not~ing in t~e 
Due Process Clause nor in the Sixth Amendment reqmres the Ill­

formant to testify against the petitioner in a hearing (motion to 
suppress) to determine probable cause for an arrest or search. 

The contrary may be true in situations where the informer's 
identity bears on the defendant's guilt or innocence. See discussion 
in § 6.05. ' 

Note too that section 1042 (d) of the Evidence Qode provides for 
an in camera disclosure of the informer's identity to aid the court 
in deciding whether nondisclosure would deprive the defendant of 
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"" ;l ; a fair trial. See too People v. Superior Court (Biggs» 19 Cal. App. 'f In Spinelliv. United States, 393 U.S. 410,419 (1969), the Supreme 
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3d 522 (1971) (more than in camera hearing may be appropriate). j Court again observed, "important safeguards ... assure that the 
§ 2.15: The Affiant May Be Examined Under Oath lfr, judgment of a disinterestedjudiclai ofHcerwill interpose itselfbe-

Penol Code section 1526 provides: ., I tween the police and the citizenry." (Fn. omitted; emphasis add-

I< (a) The magistrate may, before issuing the warrant examine I edl subpoena issued by the District Attorney would not be a suffi­
on oath the person seeking the warrant and any wi~esses he 1 1 cient search warrant. Mancusiv. De Forte, 392 U.S. 364 (1968). See 
may produce, and must take his affidavit or their affidavits in 1 too Coolidgev. New Hampshire, 403 U.S. 443, 449-50 (1911) (Attor-
writi.ng, and cause same to be subscribed by the party or parties ! ney General may not issue search warrant). 
makmg same. f. § 7 rJ"''h C' d r. 

" (b) In lieu of the written affidavit required in subdivision! 2.1: A j e .:1tatutory Groun s for IssuaIlCe 
(a), the magistrate :r.nay take an oral statement under oath S Penal Code section 1524 provides: . 
which shall be recorded and transcribed. The transcribed state- I "A search warrant may be issued upon any of the following 
ment shall be deemed to be'an aftidavit for the purposes of this I grounds: , 
chapter. In such cases, the recording ofthe sworn oral statement :f "1. When the property was stolen or embezzled. 
and the tJ:ru:scr~bed statement. shall be certified by the magis- i i "2. When the property or things were used as the means of 
trate recelvmg It and shall be filed with the clerk of the court." ~'! committing a felony." 

If the affi~avit is found to have inadvertently oplltted pertinent 1, .1, In Bergerv. New York" 388 U.S. 41 (1967), the New York eavesdrop-
facts, the afflant should be examined orally and a transcript of the {. ping statute was£oun~1 unconstitutional on the ground that it did 
examination attached to the affidavit. t not require the belief that any particular offense had been commit-

Thus the statute has the effect of creating- the so-called "oral i' ted. 
se~rch warrant" land altering the ru1:e that the affidavit must be f ,I, "3. When

h 
thhe property or things are in the possession of any 

wntten, previous y expressed in Powelson v. Superior Court, 9 CaL person wit t e inteiltt0 use it as a means of committing a 
App 3d 357 361 (1970) l public offense, or in the possession of another to whom he may 

Se'ction 4528 of the P~nal Code permits the use of a duplicate ; f have delivered it for tbe purpose of concealing it or preventing 
search ~arrant. The.magis~ate can orally authorize the police off i- 1 its being discovered.~' (Pen. Code § 1524.3,) 
cer to slgn the magIstrate s name to a duplicate search warrant.· I This particular provision may be greatly revitalized by vJrtue of the 
Se~ People v, Chavez, 27 Cal. App. ad 883, 886 (1972), People v. t limitations on a search inciderrtal to an arrest imposed by the Su~ 

AgUirre, 26 Cal. App. 3d Supp. 7 (197,2). 1 prente Court in ChimeJv. California, 395 U.s. 752 (1969). 
F.. 216- Acr.1'JaV.1't ll,r, t B D t d t .>-. l "4. When the property or things to be seized consist of any 
PIC d . item or constitutes any evidence which tends to show a felony 'i •• IDU. ,luUS e rrest~n e 0 a lY.l.aglstrate t~!, 

en~ 0 ~ section 1523 and the Supreme Court's pron(Junce~ has been committed, or tends to show that a particular person 
ment III Agw1ar v. Texas, 378 U.S. 108 (1964), require judicial par- . ! has committed a felony." 
ticipation in the issuance of,search warrants, The disinterested II 
judgment of a maQistrate to' resolve issues of probable cause is ! (Pen. Code § 1524.4) 
preferred over that of law enforcem(:mt officials engaged in the L See Adayv. Superior Court, 55 Cal. 2d 789 (1961), which h~~ld that 
often competitive business of ferreting out crime. Califorrua de- f a magistrate need not read an obscene book in its entirety or take 
fines a "magistr~te" as an officer haVing the power to issue warrants I' evidence of community standards prior to issuance of the warrant. 
of arr~st (Pen. Code § 807), namely, the judges of the Supreme :,;~ "The property or things described in this sectiOl~ may be tak~ 
~o~rt}'courts of appeal, superior courts, municipal courts, and the 1 en on the warrant from any place, or from any person in whose 
Justice cQurts. Pen. Code § 808. . )f possession it may be:' (Pen. Code § 1524.) . 

34 

! 
i 
! 

II 
.~ 

35 

ill lU81:r 

\\ 



i;" 1 
{ 

I 
! 
I-
'I 

I 
! , 
I 
j 

l 

! 
'J} 

, , 
, 

! ! 
I 
I 

I 
I 

I 
"1 ' , 

I 
·1 
I 
I , 

li----', 

There is no requirement that a complaint have been filed charg­
ing any person with a crime in respect to the property which is the 
subject of the warrant. Dunn v. Municipal Court; 220 Cal. App. 2d 
858, 875 (19~3), 

§ 2.18: Issuance of the Warrant 
" 'The determination to issue, or not to issue, a search warrant 

is primarily for the magistrate to whom application is made, and 
a court is authorized to set the warrant aside only if, as a matter 
of law, the affidavit or deposition on which it is based shows, on 
its face, that the probable cause required by the Constitution 
and by section 1525 of the Penal Coq,eis lacking. [Citations.]," 
People v. Brown, 259 Cal. App. 2d 663, 670 (1968), quoting from 
People v. Agw1ar, 240 Cal. App. 2d 502, 507 (1966). 

§ 2.19: Only Upon the Existence of Probable Cause 
Sections 2.04-2.11, supra, have attempted to outline important 

considerations in the formation of probable cause requisite to a 
sufficient affidavit. The question as to whether probable cause is in 
fact established, however, is a question of law left tc the issuing 
magistrate. Pen. Code § 1525. Thus, an affidavit will be upset only 
if it fails as a matter of law. As stated by the California Supreme 
Court in PeopJe v. Stout, 66 Cal. 2d 184, 193 (1967): 

"The warrant can be upset only if the affidavit fails as a matter 
of law to set forth sufficient competent evidence supportive of 
the magistrate's finding of probable cause since it is the function 
of the trier of fact, not the reviewing court, to appraise and 
weigh evidence when presented by affidavit as well as when 
presented by oral testimony .... " (Emphasis added.) 

People v. Benjamin,71 Cal. 2d 296, 302 (1969); People v. Coulon, 
273 Cal. App. 2d 148 (1969). 

The magistrate's construction of the affidavit is therefore entitled 
to great weight. In United States v. Ventresca, 380 U.s. 102, 108-09 
(1965), a general standard was voiced by the federal Supreme 
Court for testing and interpreting search warrants-namely, the 
use of common sense: 

"If the teachings of the Court's cases are to be followed and 
the constitutional policy served, affidaviWfor search warrants, 
such as the one involved here, must be tested and interpreted 
by magistrates and courts in a commonsense and realistic fash­
ion. They are normally drafted by nonlawyers in the midst and 
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haste of a criminal investigation. Technical requirement~ of 
elaborate specificity once exacted under cOI?mon law pl~adm&~ 
have no proper place in this area. A grudgm~ or negab~e attI­
tude by reviewing courts towar~ warra~ts ~lll tend to ~lSC?~r­
age police officers from submitting theIr eVIdence to a JudlCIal 
officer before acting. 

".. . where. . . circumstances are detailed, where reason for 
crediting the source of the information is given, and whe~ a 
magistrate has found probable ca~se, the co~rts ~h~uld not tn­
validate the warrant by iuterpretmg the affidavI~, m a hype~­
technical, rather than a conl.,rrJ,onsenseJ mllnner. (EmphaSIS 
added.) 

Applying this principle, see Peoplev. Coulon supra, 273 Cal. App. 
2d at 153, and Peoplev. Superior Court (Johnson), 6 Cal. 3d 70

,i, 711 
(1972) . 

§ 2.20: Only Upon Information Constitutionally Ac­
quired 

As is true in the case of an arrest without a warrant (§ 5.05), a 
search warrant cannot be justified upon the basis of information or 
evidence that was illegally acquired. People v. Cox, 263 Cal. App. 
2d 176, 181 (1968) (disapproved on other ground$ in Greven v. 
Superior Court; 71 Cal. 2d 287, 295 (1969)). 

§ 2.21: Form of the Warrant 
By law, a search warrant must be "substaD;tially" in the ~orm 

provided by Penal Code section 1529, set out m the Appendix. 
Where printed form warrants ar~ llsed, they. sh~uld bea: some 

notation of the exercise of discretion by the IssUlng magIs.trate. 
Thus, in People v. Mi1ls, 251 Cal: App. 2d 4~0 (1967~, a mlm~o­
graphed warrant was issued in which the maglstra~e fruled to strike 
out superfluous words relating to a day, versus mght, search, and 
the appellate court was unwilling to permit officers to serve ~he 
warrant at night. This same principle is applicable to all such prmt­
ed form warrants. Where the warrant indicates a choice to be made 
by the magistrate, the magis~~ate must ~ake th~t sel~cti??. But a 
warrant authorizing a search m the daytime or mghttime IS prop-
er. People v. Grant; 1 Cal. App. 3d 563 (1969). . . 

A warrant should name on its face "every person whose affIdaVIt 
. has been taken but a failure to do so may not invalidate the war­
rant." People v~ Sanchez, 24 Cal. App. 3d 664, 667--68 (1972) (creat­
ing exception for confidential informer), . ' 
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§ 2.22: Contellt of the Wan'ant 
The Fourth Amendment, as well as the California Constitution 

(art. I,§ 19) and Penal Code (§ 1525), is basically a prohibition 
against general warrants. It requires that a search warrant particu­
larly describe the person (§ 2.23), property (§ 2.24), and place 
(§ 2.25) to be searched. PeopJev. Brown, 259 Cal. App. 2d 663,,671 
(1968). See also Pen. Code § 1529, Appendix. See Cook, Requisite 
Particularity in Search Warrant Authorizations, 38 Tenn. L. Rev. 
496 (1971). 

§ 2.23: The Person To Be Searched 
Where the object of a warrant is to search a place, there is no legal 

need to name or describe a person. People v. Scott, 259 Cal. App. 
2d 268, 274 (1968). . 

Authority given in a. warrant for the search of a named person is, 
at the same time, authority for an arrest in order to effectuate the 
search. "Since it is an obvious impossibility to search the person of 
an individual without first taking him into custody, the warrant 
impliedly authorized an arrest as a step in the authorized search." 
PeopJe v. Aguilar, 240 CaL App. 2d 502, 505 (1966); see also People 
v. Wilson, 256 CaL App. 2d 411, 417-18 (1967}; 49 A.L.R 2d 1209 
(suffiCiency of description of person in warrant). 

However, one who is not named in the search warrant may nev­
ertheless be searched if the officers are presented, independent of 
the warrant, with probable cause for an arrest of that person. An 
example is presented by PeopJev. Rodriguez, 274 Cal. App. 2d 770 
(1969), where officers approached the residence of Johnny Braca­
monte in order to execute a search warrant authorizing the search 
of Bracamonte's person 'and residence for narcotics. When one of 
the officers entered the home, appellant, a suspected dealer of 
narcotics who had been observed in the company of other suppliers 
on former occasions, was standing in the living room. Appellant 
attempted to hide something behind his leg in a cle!)ched fist, and 
when the officer inquired as to what he was hiding, appellant 
moved the clenched' fist rapidly toward his mouth. The officer 
dropped the search warrant and grabbed appellant's fist, finding a 
balloon containing narcotics. The court held that when the totality 
of circumstances were considered, the officers had reasonable 
cause to arrest appellant and to search his person as an incident 
thereto. Thus, although appellant was unnamedbl the search war-
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rant the arrest and search were proper by the existence of inde­
pendent probable cause presented during execution of the warrant~ 
however assessed in the court's equation of probable c&use was the 
appellant's presence at the Bracamonte home, a place of suspected 
narcotics activity as manifested by the warrant. 

If the warrant authorizes a search of more than one perso? therl7': 

must be probable caust:l as to both. People v. NadeJl, 23 ,ca~. AJ,)i,J. 
3d 146, 752, (1972). ' ., 

The pe~son to be searched must be descnbed WIth reasona?le 
particularity. The phrase "unidentified persons': does not descnbe 
with reasonable particularity. Peoplev. Tenney, 25 Cal. App. 3d 16, 
22 (19.72). 

§ 2.24: The Items To Be Seizep 
ii'he search warrant must place a'meaningful restriction on the 

things to be seized. lfowever, it is enou~h if :he property to be 
seized is described with reasonable particularity. 

Thus, in People v. Walker, 250 Cal. App. ~d 214, 220 (1967), the 
court held that the term "dangerous drugs was not too general. 
The court in that decision referred to the earlier 'case of Du:m v. 
Municipal Cour~ 220 CaL App. 2d 858, 868 (1963), where a warra~,~ 
authorizing the seizure of " 'illegal deer meat and I or elk meat 
was upheld. , 

There is authority that with respect to contraband a lesser de-
scription suffices. United Statesv. De Pugh, 452 F.2d 915, ~20 (lOth 
Cir.1971); Elrodv. Massachusetts, 278 Fed. 123, 129 (4th Clr.1921). 

However, in Aday v. Superior Court, 55 Cal. 2d 789, 795-96 
(1961), the warrant was held invalid as to a number of broad, gen­
eral categories including " 'any and all other records and ~a:aphe~: 
nalia' connected with the business of the corporate petitioners. 
The court held) Ibid. at 796: 

"Articles of the type listed in the general ter;ns in the warr~nt 
are ordinarily innocuous and are not necessarily connected wlth 
a crime. The various categories) when taken tog~ther, were so 
sweeping as to include virtually all pe~sonal bUSI~es!, property 
on the premises and placed no mean.lJ,lgful. restnction on the 
things to be seized. Such .a warrant IS ~1lU11ar to the general 
warrant permitting unlimited search, whICh has long been co~­
demned. (See People v. Berger, 44 Cal. 2d 459, 461.) ... [T]1:11S 
Court has held that a reference in a warrant to property. a~ 
'personal goods and property, to-wit, certain paraphernaha, 
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without any further specification, does not satisfy the require­
ment of reasonabl~ particularity of description [citation] .... " 
(Footnote omitted.) 

Accord Lockridge v, Superio£'Court; 275 Cal. App. 2d 612, 625 
(1969) ($150,000 in merchandise); Stern v. Superior Court, 76 Cal. 
App. 2d 772, 784 (1946) ("other evidence"); People v. Mayen, l88 
Cal. 237, 242 (1922) ("certain personal property used as a means of 
committing a public offense, to wit, attempted grand larceny."). 

See alsoBergerv. New York, 388 U.S. 41 (1967), where the New 
York "permissive eavesdrop" statute was held to be unconstitution­
al for the reason that it authorized eavesdropping without requir­
ing that the conversations sought be particularly described. 
Compare, however, fl,fcPhaulv: United States, 364 U.S. 372 (1960). 
There a subpoena requiring the production of" 'all records, corre­
spondence and memoranda pertaining to the organization of, the 
affiliation with other oganizations and all monies received or ex­
pended by the Civil Rights Congress' " was upheld since the inves­
tigation under way was relatively broad and records were kept by 
the Civil Rights Congress. The court said defendant should have 
objected to the production of those records unrelated to the in­
quiry. Note, however, that subpoenasdi:) not receive the strict con­
struction of a search warrant. Mancusi v. DeForte, 392 U.s. 364 
(1968); Wheeldin v. Wheeler, 373 U.S. 647 (1963). 

SeePeoplev. Akers, 9 CaL App. 3d 96,99-100 (1970) (brand name 
of stolen plane including ser.ial numbers of motor, fuel pump, tires 
and altimeter). 

Needless to say, the list of items to be seized should ordinarily be 
supported by probable cause as to each item. In People v; Sanchez, 
24 CaL App. 3d 664,679 (1972), it was said that an authorization to 
search for peyote and barbiturates, where it was assumed that sup­
port was lacking, was sqll not improper where a valid authorization 
existed to search for heroin and the extra authorization did not 
enlarge the permissible scope or intensity of the search. 

§ 2.25: Obscene Books or Films 
Because of the protection afforded books and films by the First 

Amendment, a seizure made on. the determination of a police offi­
cer that such property is "obscene"· does not afford the owner 
enough protection to constitute due process. Flack v. Municipal 
Court 66 Cal. 2d 981, 991 (1967); Adayv. Municipal Court, 210Cal. 
App.~<! 229,247 (1962). "Within the precinct of the First Amend-
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ment, only the requirement ~~at a search wa~rant be ~btained I?r~or 
to any search or seizure assures a free SOCIety thaL. the sensItive 
deternrination of obsc~nity ",:ill b~ made judicia~y. [sic] and not {ld 
hoc by police officers In the field .. Flackv. MunICIpal Court, su~ra 
at 992. This remains true even as to a search contemporaneous WIth 
a valid arrest. Ibid at 991; Chimelv. CalifornIa, 3~5 U.S. 752 (1969). 
However) an exception conceived by the Cah~orma Supreme C~urt 
might arise in the context of an emerge~?y-l.e.) w~ere there IS an 
arrest, accompanied by a high probabIlIty that eVIde??e may be 
lost, destroyed, or spirited away. See Flack v. A1unIClpai Court, 
supra at 991, n.lO. . ., b' 
. The rule requiring a judicial determination of o?sc~mty IS s?ject 
to further qualification. It is not necessary for the Is~u~ng ma~lstrate 
to read (or view) the particular obscene matter m l~S entirety or 
to receive evidence as to contemporary commu~l1ty standards 
(within the obscenity requirements of .Roth v. Umted States, 354 
U:S. 476, 487~9 (1957)), in order to determine the issue ofproba~le 
cause. People v. Luros, 4 Cal. 3d 8~, 89 (1971); Adayv. Supenor 
Court, 55 Cal. 2d 789, 7~8 (1961). ..' . 

Moreover, at least one copy of the obscene matter can. be seIzed 
under the 'search warrant without an adversary proceedmg, on the 
obscenity issue. People v. De .Renzy,275 Cal. App .. 2d 380 (1?69). 
The rationale being that, unlike mass seIzure, the selz~re of a smgle 
ex~mple of allegedly obsDene material does"not of.Itself tend to 
suppress freedom of expression. Compare A Quantity of Books v. 
Kansas, 378 U.S. 205' (1964); Rage Books.f Inc. v. Lear;;" ~Ol F. Supp. 
546 (S.D.N.Y.1969). See too Monica Theaterv. Mumclpal COllrt, 9 
Cal. App. 3d 1, 13 (1970) (adversary hearing pre-warrant not neces­
sary because of 1538.5 procedure); People v. Golden, 20 Cal. i\.pp. 
3d 211, 215 (1971) (stronger showing o~ probable c~use needed but 
not necessarily prior adversary hearmg; obscemty factor estab­
lished by defendant's out-of-court admission); People v. AdJ(Jr, 25 
Cal. App. 2,d Supp. 24, 38 (1972). See People v. Superior Court 
(LOAR), 28 Cal. App. 3d 600, 618 (1972)., . 

A number of federal courts have insisted upon, the necesslty ~f a 
prior adversary hearing before a warrant can be Is~ued. See Umted 
States v. Alexander, 428 F.2d 1169, 1171-73 (8th Clr. 1970); see too 
Note, The Prior Adversary Hearing: Solution to Procedural Due 
Process Problp ms in Obscenity Seizur~s, 46 N.Y.U. L. Rev. 80 
(1971). DE. [;~ " edStates v. Gower, 316 F. Supp" 1390, 1393 (D. D.C .. 
1970) . 
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Many of the cases involve s~arch warrants for the seizure of 
obscene books which can easily be purchased and submitted to a 
magistrate for his determination. However, the Uilited States Su· 
preme Court has made the rule equally applicable to films. whose 
inaccessibility is far greater a problem than obscene books. The 
prosecution fear is that if advance notice of seizure is given the 
O\:v~er of the film can excise portions. In Lee Art Theater v.' 11i'­
!f1n~a, 392 U.s. 636 (1968), a search warrant had been issued by a 
Justice of the peace on the basis of a peace officer's affidavit, which 
stated that from the officer's observations of the billboards and 
films; the films were obscene. Reversing the conviction, the court 
held that the mere conclusionary assertions of the officer were 
insufficient to support the warrant. The magistrate's inquiry must 
?e ?,ne "designed to focus searchingly on the question of obscen­
Ity. Marcus v. Se,arch Warrant, 367 U.S. 717, 732 (1961). 

Once the question of obscenity has been judicially determined 
the warrant may not authorize the seizure of all of the films 0; 
books in question, but only those specifically named in the warrant. 
Aday v. Superior Court, 55 Cal. 2d 789 (1961). In this connection, 
the language of the warrant should be narrowly drafted. Cf. Stan­
ford v. Texas, 379 U.s. 476 (1965), where the. search warrant lan­
guage, books, records, pamphlets, cards, receipts, lists . ; . and 
other written i~s~uments" was found to be constihltionally fallible. 
. It should addlbonaUybe noted that a search warrant may not be 
Issued for the search and seizure of obscene materials merely in the 
possession of the ,~efendant in his .home. Stanleyv. Georgia, 394 U.S. 
557,. 5~~ (196~); . Th~ mere private possession [distinguished from 
exhIbIting, distnbutmg, and the like] of obscene matter cannot 
constitutionally be made a crime."SeePeoplev.Luros, 4 Cal. 3d 84, 
90-93 (1971); see too United Statesv. Reidel, 91 S. Ct. 1410,1412 
(1971) (limits Stanley); Peoplev. Golden 20 Cal. App 3d 211 214 
(1971). ,. , 

§ 2.26: Th(J Place To Be Selli-ched 
"Constitutional concepts condemn 'general' warrants which im­
po~e . little or no restriction on the area to be searched . . . . ,J 

Jf!JJJUJIns v. justice Court, 230 CaLApp. 2d 87,101 (1964). 
Thu\ as wa~ said in !rupiano v. lYnited States, 334 U.S. 699, 710 
.(19~8J, the. rIght ofpnvacy guar~teed by the Fourth Amendment 
IS ... VIolated .1f law enforcement ?fficers, for lack of a warrant specifi­
cully defirung the extent of their search, are free to determineit for 

412 
" 

themselves. It is, therefore, constitutionally essential to the validity 
of a search warrant that its underlying showing' of probable cause, 
and the warrant itself, describe with particularity the area to be 
searched. See § 2.22, supra, and People v. Estrad.a, 234 Cal. App. 2d 
136,146 (1965), where the court stated: 

". . . 'The basic requirement is that the officers who are com-
. manded to search be able from the "particular" description of 
the search warrant to identify the specific place for which 
there is probable cause to believe that a crime is being commit­
ted ... .''' (Quoting Um'ted Statesv. Hinton, 219 F.2d 324,326 
(7th Cir. 1955).) . 

It is said that this requirement is met if the description in the 
warrant is such that the officers can, with reasonable effort, ascer­
tain and identify the place intended. People v. Grossman, 19 Cal. 
App. 3d 8, 11 (1971); Steele v. United States, No.1, 267 U.S. 498, 503 
(1925), quoted from in Estrada, supra at 146. See 11 A.L.R. 3d 1330. 

Part of the showing the People have to make is not only that the 
place has been described but also that the items will be found there. 
In one case this was said to be facts from which it could be inferred 
the defendant probably possessed such contraband ~nd his connec­
tion wit4 the place was such as to make it probable the contraband 
could be found there., It was not necessary to show the defendant 
used the place as a residence, or that he rented it, or had exclusive 
possessi.on of it. Frazziniv. Superior Court, 7 Cal. App. 3d 1005,1013 
(1970). See (00 People v. Metzger, 22 Cal. App. 3d .338,346 (1971); 
Um'ted States v. Bailey, 458 F.2d 408, 412 (9th Cir. 1972). 

A mistake as to an address did not invalidate a warrant where the 
premises were otherwise adequately ide!).tified. TidweUv. Superior 
Court, 17 Cal. App. 3d 780, 787 (1971).\ 

Where an officer was told the address on the warrant was not 
carrect, he said, "Everybody hold it right there," and went back to 
the magistrate to change it. Then the search was made and upheld. 
Mflyorga v. People, 496 P.2d 304, 30~i(Colo., 1972). 

§ 2.27:' ,S'ingJe v. Multiple LiVing Units 
"In the case of dwellings, the lplace' is usually a single living unit, 
that is, the residence of one person or family; awarrant directing 
a search of an apartment house or' dwelling place containing 
multiple living units is void unlessissued on probable cause for 
searching each separate living uni,t or believing that the entire 
place is a single living unit; a grotip,of adults, nevertheless) may 
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share a single dwelling unit as a common residence, and a war­
rant describing that unit as the ~place' to be searched is constitu­
tionallyadequate." (Footnote omitted.) People v. Coulon, 273 
Cal. App. 2d 148, 152 (1969). 

In determining whether the place described in the warrant is a 
single integral unit, it is significant that any part of the place is 
accessible, and not separated by any real barrier, from any other 
part. People v. Fitzwater, 260 CaL App. 2d 478, 487 (1968). 

This was partially the rationale in Coulon, supra at 151, where a 
search warrant commanded the search of a "hippie" ranch, specifi­
cally "the house, outbuildings, tepees, and campsites at the Old 
Quadros Ranch in Siskiyou County, as well as the persons in resi­
dence there." Petitioners were liVing in a camp near a creek on the 
ranch when the officers approached them and conducted a search 
revealing marijuana. Upholding the search warrant, the court 
found that the supporting affidavits (including that of a -reliable 
confidential informant who had observed a large delivery of narcot­
ics to the central ranch house) caused the entire ranch, spread over 
a square mile, to be suspect: 

"There was no reason to assume that the narcotics remained in 
the ranch house or that the persons who had taken it into the 
ranch house continued to inhabit that particular structure. 
Rather, there was probable cause to believe that the contraband, 
either in bulk or in distributed portions, might be found any­
where on the ranch. To trace the narcotics to compressed 
spheres of suspicion within the general confines of the ranch 
would have entailed an elaborate undercover investigation or a 
self-frustrating giveaway." (Footnote omitted.) Coulon, supra at 
156. 

See People v. Sheehan, 28 Cal. App. ad 21, 24-26 (1972). 
The Coulon case is important in a second respect, in that the 

court held that the term "hippie" could be judicially noticed by the 
issuing magistrate for the limited purpose of identifying the contra­
band1s location as the Old Quadros Ranch. However, at that point, 
the term "hippie" exhausted its value; the court was unwilling to 
infer communal living ("singleliyjp.g establishment") or specific 
behavior (narcotics usage) by use:bfthe term. The. court relied on 
ot!1er facts in the affidavits on which to found probable cause. 

Compare People v. Rogers, 270 Cal. App. 2d 705, 711 (1969), 
where an_apartment was one distinct living unit occupied by the 
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three defendants, the unlocked bedrooms being an integral part of 
the same living quarters. . t d 

It should also be noted that where sufficient facts are p.r~sen e 
. the affidavit a search warrant may be issued authonzmg the 
:arch of two r~sidences. People v. Alvarado, 255 Cal. App. 2d 285, 

291 (1967). h 
In People v. Garnett,6 Cal. App. 3~ 280 ~1970)' a search~arrant 

was properly issued to search an entire bUlldmg where t e proba­
ble cause showed narcotic usage on three floors and there was 
evidence of communal living, 

See 11 A.L.R. 3d 1330. 
§ 2.28: Garages, Outbuildings, Appurtenances, or Other 

Structures 
See, infra, § 9.02. , 
In People v. Fitzwater, 260 Cal. App. 2d 478,483 (1968) the i~ud 

before the court was whether a ~smounted van c2~d be searc e 
under a search warrant authorizmg the search ?f. r a w.areh.ouse at 
121 West 33rd Street . . . and appurtenances. rhe mqulfY was 
resolved in the affirmative, the court holding that the van was ~sed 

" dJ'unct" or "accessory" to the warehouse on the premIses. 
as an a d build' d t It was formerly held that because garages an out mgs ?,~o 
have a " 'private character for living purposes such as a house . or 
as" 'an outbuilding essential to the comfort and personal well-bemg 
of a family,''' they need not be named in the warrant as such 
"areas" are not constitutionally protected. See People v. Murray, 
270 Cal. App. 2d 201

1 
204 (1969); Peoflev. Muriel, 268 9a1.App. 2d 

477,480 (1968); see tooPeoplev. Shields, 232 <?al. ApI?; 2d 7l6, 72,1 
(1965). However, by reason of the Califorma Supreme Court ~ 
denunciation of the principle of "constitutionally pr~tected areas f 
in People v. Edwards, 71 Cal. 2d 1096 (1969), t~e .clllef.concern 0 

the courts shall be whether the area was one wl1;hm which de~end­
ant exhibited a reasonable expectation of privacy. See § 13.0~, mta, 
and Peoplev. Hobbs, 274 Cal. App. 2d 40~" 406 (1969) (holdm~ t at 
even under the former "protected area theory, defendant s ~i. 
rage cannot be invaded by officers without a search warrant). . 
People v. Maltz, 14 Cal. App. 3d 381, 397 (1971). See People v. 
Medina, 7 Cal. 3d 30, 40 (1972). 

In Peoplev. Grossman, 19 Cal. App. 3d 8,11-12 (197,1), ho~ever, 
a warrant description of " <the premises located and descnbed ad 
13328 Merkel Ave., Apt. A ... multi-unit apartment, upper an 
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lower levels~ ,. was held to include a carport cabinet The court held I f § 2.31: Time of Service 
that if the description of the premises to be searched is ambiguous 1 By section 1533 of the Penal Code, "Upon a showing of good 
the ambiguity may be resolved by reference to the affidavits sup~ ~ cause} the magistrate may, in his discretion, insert a direction. in a 
porting the warrant. . J search warrant that it may be served at any time of the day or rught. 

As to search of a car, see 47 AL.R. 2d 1444. i t In the absence of such a direction, the warrant shall. be served only 
§ 2.29: Severance of Partially Invalid Warrants . i between the hours of 7 o'clock a;m;,~and 10 o'clock p.m." 

1 In Solis v. Superior Court, 63 Cal. 2d 774 (1966), the; Supreme 
The United States Supreme Court has declared that a search ! Court was faced with the question of whether a night search could 

warrant will not be invalidated if based on matters of factual inac- i! be directed in the absence of a specific request in the supporting 
curacies of only peripheral relevancy. Rugendorf v. United States. . affidavit. The court held the warrant to be proper in view of the 
376 U.s. 528 (1964). ' ': 'extensive narcotic activity spelled out in the affidavit, indicating 

The sam~ rule is applicable where the warrant is not only based ;! that the premises in question were well known as a source of narcot~ 
on factual maccuraCles, but whose contento! directions are them- . \ ks in the Salinas area, and that heroin pushers} the most dangerous 
selves invalid. Thus, in Aday v: Superior Court, 55 Cal. 2d 789, 795: i of drug peddlers, are as active at night as during the day and proba-
(\~961), the warrant was overly broad in authorizing the seizure of '1 bly more so. -See People v. Grant, 1 Cal. App. 3d 563, 568 (1969). 

any and all other records and paraphernalia: " The court used .! However, in People v. Mills, 251 Cal. App. 2d 420 (1967), the 
the following language to st,lpport the warrant's validity adding a ,',1 search warrant, a printed form to be completed by the magistrate, 
word of caution (Ibid. at 797): . ',! did not specifically authorize the night search in fact undertaken 

liThe invalid portions of the warrant are severable from the ,l by the officers. An order setting aside the information was affirmed, 
~~uthorization relating to the named books which formed the 'f the court holding that Penal Code section 1533, set out supra, e~-
pr~ncipal basis of the charge of obscenity. 'The search for and • I pressly requires an affirmative act on the part of the magistrate 1f 
~elzure of these books, if otherwise valid, were not rendered 'I the night search is to be authorized. It is sufficient if the magistrate 
Ineg~l by the defects concerning other articles. [Citations.] In so 'f signs a warrant directing a search in the nighttime. Two forms do 
holdmg w~ do not mean to suggest that invalid portions of a I not have to be submitted to him, one requesting a night search. Nor 
warran~ wdl be treated as severable under all circumstances. We ,! does he have to initial the nighttime authorization in the warrant. 
recogruze the danger that warrants might be obtained which . \ People v. Grant, supra at 567, See § 2.21, supra. See also Powelson 
are essentially general in character but as to minor items meet l v. Superior Court, 9 Cal. App. 3d 357, 363 (1970) (same). Note too 
the requirement of particularity, and that wholesale \'seizures i! that section 1533 of the Penal Code has been amended to permit 
might ?e made under them, in the expectation that th~: seizure : \ service without a special direction from 7 a.m. to 10 p.m. 
would m any event be upheld as to the property speci,fied. Such [.'It An unauthorized nighttime search was held to be harmless error 
an abuse of the warrant procedure, of course, could nbt.be tole-' when the occupants were arrested and no one was on the premises. 
rated," \. 1 Tidwell v. Superior Court, 17 Cal. App. 3d 780, 786-87 (1971). 

§ 2.30: Service only. by~. eace Officers 1. 1.' In Peoplev. Bruni, 25 Cal. App. 3d 196 (1972), the search warrant 11 specified daytime service but the warrant was served at 9:30 p.m. 
California Penal Code section 1530 provides: j ! Th' b t d t th . 'ght 'n failing to amend section I '- IS came a ou ue 0 e overSl I 

/;(A search warrant may in.;rul cases be served by any of the officers ;,1 1529 of the Penal Code when section 1533 was amended. The court 
mentioned in its ~rectio?~, b~t by no. other person, except in aidH held that it was proper to accomplish service at 9:30 p.m. 
of the ?fficer on hIS requmng It) he bemg present and acting in its I' See United States v. Smith, 340 F. Supp. 1023, 1029 (D, Conn. 
execution," . [ .~ 1972) (suggests that nighttime search requires higher degree of il certainty that property is in the home). 
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§ 2.32: Anno~ncement e;{Purpose and Use of Force :;: 1 
P~nal,Code section 15~I.pr(..vides that an officer may resort to : i 

forCIble ent.r'"Y onl~ after glVmg'''notice ofms authority" and having .i 
~een refus~dadmlttance. Beca.use this section and section 844, rela- 'Dj 

tiV~, to forcIble ent;y in effecting an arrest, are "identical Ln princi-J 
,pIe (People v,. Vil~anueva~ 21W CaL App. 2d 443, 447 (1963») and :1 
have equal applicatIon to the!arrest or search (Greven v. Superior ;'! 
Court, 71 Cal. 2d 287, 292, nl) (1969» they are discussed in detail i f 

unde~ the materi~l on arrest in section 9.03, infra. i I 
. O~cers exec~ting a. warrant do not have to make the occupant i ! 

dIrect .them to ltems In the; warrant. They can search. People v. 'i! 
Supenor eourt.(Mar.tin~, ri: Cal. App. 3d 447, 451 (1971). ; I 

Where there IS ~o mdic~1;lOn. anyone is inside, failure of the offi- I 
cer to ~nno~nce hIS authorIfcy and purpose may be excused. Hartv. ,1 
SUpeF10r Court, 21 Cal. App. 3d 496, 500 (1971). ; 1 

§ ~,33: Seizure of It(;lms Unnamed in the Warrant : ! 
:When a s~ar.ch is made pursuant to a warrant, the search and j t 

seIzure are lImI.ted by the terms of the warrant, and ordinarily only (J 
property descnbed m the warrant may be seized. As the United \ I 
States Supreme Cou,~t explain~d in Marron v: United States, 275 ~! 
U.S. 192, 1~6 (1927) '. The reqU1~ement that warrants shall particu- (! 
larly d~scnbe. the thmgs to be seIzed makes general searches under i I 
them ImpOSSl?l~ and prevents the seizure of one thing under a l'~ 
warrant descnbm~ anot,:her ... nothing is left to the discretion of \, ,I' 
the officer executing tl-~e warrant:' [' 

How.ever, the ~alifoJtnia Supreme Court has noted at least two Ii 
exceptions to thIS ruhf . Items may be seized incident to a valid ' i 
arrest .and contraband may be seized if located while properly ! 
executmg the warrant. Skelton v. Superior Court, 1 Cal. 3d 144, 157 ,t 
(1969); People v. Superior Court (Martin), 17 Cal. App. 3d 447,451 I J 
(1971); People v. La)meJ 235 Cal. App. 2d 188, 191 (1965); People ! 1 
v. Shafe~ 183 ~al. ApJP. 2d 127 (1960) (blackjack found when search l't 
was for narcoti.c); People v •. Acost~> 142 Cal..~pp. 2d 59,65 (1956) ! { 
(searc~\authonzed for herom; takmg of man]uanajustified as inGi- if 
dent to arrest). " fJ 

.:where servmg an arrest warrant officers have been permitted to 1 t 
seize stolen property. Peo'Pife v. Tackson 14 Cal App 3d 57 66-67 1 i (1970). ' J' " ). • • ) . U 

See UI)lted State~s ex rel Nickens v. La Vallee 391 F 2d 123 127 If 
(2d Cir. 1968); Ui;u'ted States v. Baldwin) 46 F.R.D. 63 (S.D. 'N.Y. 11 
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1969); 19 cis. Searches and Seizures § 83(e). There is recogn~tion 
in these authorities that evidence that a crime is being COmmItted 
in the presence of the officers may be seized. il, 

And in Peoplev. Cain) 15 Cal. App. 3d 687, 693 (1971), it was held 
tha~ money not listed in a warrant could be seized from a ~afe~ 
deposit box as it was state money and located by the police m 
executing a warrant for other bills.-::: . ' ' . 

Application of a Wider rule appears ~o be sanctioned by t4e mam 
opinion in Coolidge~: New Hampshlre) (403 y.S .. ~43, 465 (~971). 
The court there said, An example of the applicabIhty of the plam 
view' doctrine is the situation in which the police have a warrant 
to search a given area for specified objects, and in the course of the 
search came across some other article of incriminating character." 
However if the initial intrusion is bottomed upon a warrant which 
fails to ~ention a particular object, though the police know its 
location and intend to seize it, then there is a violation of the 
express constitutional requirement of "'warrants. . . particu­
larly describing, . . . [the] things to be seized,' " at leas~ where the 
object is not contraband or stolen or dangerot;Is: Cooi1~ge v .. Ne.w 
Hampshire, supra at 471. See too Cook, ReqUISIte Particularity ill 
Search Warrant Authorizations, 38 Tenn. L. Rev. 496, 508-12 (1971); 
United States ex,rel. Herhalv. Anderson, 334 F. Supp. 733, 736 (D. 
Del. 1971). . 

Officers can look for suspects as well as contraband when servmg 
a narcotics warrant. People v. Superior Court (Martin), 17 Cal. 
App. 3d 447, 451 (1971). . ' . 

If the search continues after the Item or Items named m the 
warrant have been found, any additional items located in this fur­
ther search may be deemed to be illegally obtained. United States 
v. HighfilL 334 F. Supp. 700 (E. D. Ark. 1971). . 

However, seizure of items in excess of those authorized does not 
result in suppression of items validly seized. l/nitedStates v. Kin& 
335 F. Supp. 523, 545 (S. D. Cal. 1971). Contra!Peopiev. HoJdf!1) 331 
N.Y.s. 2d 557, 571 (1972) (electronic eavesdropping). 

§ ~~,34: Lawful Searches Independent {)f an Invalid Search 
Warrant 

Where the officers are acting pursuant to an invalid warrant, the 
search may nevertheless be upheld if the officer did notprocur~ the 
warrant in bad faith or exploit the legality of the warrant, and If the 
search would have otherwise been lawful-for example, where 
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- the~e is probable cause for an arrest and an incidental search. 
Um.ted Statesv. Wilson, 451 F.2d 209, 215 (5th Cir. 1971); People v. I 
ChImel68 Cal. 2d 436, 442 (1968); People v. Castro, 249 Cal. App. ' 
2d 168, 173-76 (1967); People v. Rice, 10 Cal. App. 3d 730, 737 Ii 
(1970). Consider further whether consent may be used to validate 
a search wher~ the warrant is defective. See and compare Bumper I 
v.N~rth Carolma, 391 U.~ .. 543 (1968), where eonsent was inapplica- I 
ble smce the officers orIgmally relied on the invalid warrant, not ! 

~mmoot _ I,'. 

However, in such instances, the defendant must be informed at . 
trial that the prosecution does not intend to place exclusive reliance ! 
dio?tin~he ,,:,ahr~ant'nSee:eoplev. HamIlton, 71 Cal. 2d 176,182 (1969), f 

s gUlS mg . ..cBopJe V. Castro and People v. Chimel supra, on the I .• 
grounds that m HamIlton no specific attempt was made to show ! 
probable c~l)se aliunde the. warrant until the case was on appeal; I 
see als.? ,0;.'u:deneUo v. Ufllted State~ 357 U.S. 480, 487-88 (1958); I 
Peopl6\\v>lf{JCe, supra at 737 (ample notice). I 

pJthotf~hIf search ~ay be proper irrespective of the validity of 1. 

the sea~rr warrant, It should be remembered that the law of J 

searches "incident to an arrest" (§ 8.01), narrower in scope than a II 
warrant search, becomes appHpable. Thus, were the search to de- ..! 
pend not on the warrant but the arrest, evidence seized outside of ! t 
the reach of the suspect might well be inadmissible under Chimel I J 
v. California, supra. , ! 

I ( 
§ 2.35: Juri~4iction of the Officers Exe~uting the Warrant ; I 
Section 1~30 of the Penal Code provides that u a search warrant I! 

~ay j~ all cases be served by any of the officers mentioned in its I r 
dIreCtions, but by no other person, except in aid of the officer on i,"- .11. 

his requiring it, he being present and acting in its execution." In 'f 
Peoplev. Scott:, 259 Cal. App. 2d 268,280 (1968) where the warrant 1'1 
was'directed to" 'any Sheriff ... in the County of Los Angeles,'" f'! 
the Court held that any deputy sheriff was authorized to serve the 11 
warrant throughout the county, including the incorporated areas I· f 
thereof. c,£ People v. Chapman, 207 Cal. App. 2d 557, 570 (1962) I t 
-(warrant Issued to "'Peace Officer in the County of San Diego'" I j 

could be served by investigator for Board of Medical Examiners). l f 
See People v. Sandoval 65 Cal. 2d 303, 311-13 (1966) upholding r :J 

arrest in another jurisdiction without a warrant And s~e People v. r . t 
Grant:, 1 Cal. App. 3d563, 568 (1969), limiting the effect of a search '1 
warrant "at least to the county of its origin" but applying doctrine t 1 

If 
j i 
rl 
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of hot pursuit to justify the apprehension and search. 
By the language of the statute, it would appear that any offic~rs 

not named in the warrant could serve the warrant only at the 
instance and in the presence of -a named officer. 

§ 2.36: Courtroom Search for Weapons or Instrumentali-
ties . 

By section ~542 of the Penal Code the magistrate in a felony case 
may order th~ defendant searched in his presence for dangerous 
weapons or instrumentalities of crime. 

§ 2.31: Tabu/ation and Receipt of the Property Seized 
Penal Code section 1535 provides: 

"When the officer takes property under the warrant, he must 
give a receipt for the p~operty taken (sp~cify~g it in detail) to 
the person from whom It was taken by hIm, or m whose posses-
sl'on it was found, or in the absence of any person, he must leave , , - " 
it in the place where he found the property. 

§ 2.38: Inventory of the Property Seized 
Penal Code section 1537 requires the officer when returning the 

warrant to the magistrate to also deliver to him a written, verified 
inventory of the property taken made publicly or in the presenc~ 
of the person from whose possession it was taken an~ of t~e apph­
cant for the warrant if they are present. The officer s venfication 
should read: "I Uo~ Law], the officer by whom this warrant was 
executed, do swear that the above inventory contains a true an~ 
detailed account of all the property taken by me on the warrant. 

§ 2.39: Retention of'Seized Property by the Officer 
The officer executing the search warrant must retain the prop­

erty or things seized in his custody, subject to the .order of th~ 
issuing court or any other court in which the underlymg offense IS 
triable. Pen. Code § 1536. This section of the Penal Code, as well as 
section 1528, takes precedence over the conflicting .language . of 
Penal Code sections 1523 and 1529 which direct the offlCer to dehv­
er the seized property to the magistrate. WiUiams v. Justice Court:, 
230 Cal. App. 2d 87, 99-100 (1964). . 

For a discussion of disposition of stolen property seIzed under a 
search warrant, see 52 Ops. Cal. Atty Gen. 197 (1969). 
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§ 2.40: Restoration of Property Illegally Seized or Not In-' f 
troduced as Evidence ' 

"IT it appears that the property taken is not the same as that : I 
described in the warrant, or that there is no probable cauSe for : I 
believing the existence of the grounds on which the warrant was '! 
issued, the magistrf!te must cause it to be .restored to the person . I! 

from whom it was ''taken.'' Pen. Code ~ 1540. 
However~ {(suppression of evidence does not in itself necessarily ! 

entitle the aggrieved person to its return (as, for example, contra- ., I 
band) ... ," Warden v.llayden} 387 U.s. 294, 307 (1967); Trupia- 'l 
nov. United States., 334 U.s. 699, 710 (1948); PeopJev. Butle~ 64 Cal. )! 
2d 842, 845 (1966). See also Health & Saf. Code § 11657. r 

Penal Code section 1538.5 (a) (2), discussed infra at § 20.10, pro- ~ I 
vides the grounds on which the defendant may move for the return ! 'F 
of property he believes to be wrongfully seized under a search I! 
warrant. Should defendant prevail, Penal Code section 1538.5 (e) ! I 
requires the property to be returned to defendant unless other • f 
proceedings affect the property, or the property is subject to lawful ;! 
detention. : I 

§ 2.41: Expiration Period of the Warrant 
H (a) A search warrant shall be executed and returned to the 

issuing magistrate within 10 days after date of issuance. A war­
rant executed within the 10-day period shall be deemed to have 
been timely executed and no further showing of timeliness need 
be made. After the expiration of 10 days, the warrant, unless 
executed, is void .... " Pen. Code § 1534. 

By this same statute, the documents and records relating to the 
search warrant (affidavits, testimony, etc.) need not be open to the 
public until execution and return of the warrant or, at the latest, 
after the lO-day expiration period following issuance. See PeopJe v. 
Sanchez; 24 Cal. App. 3d 664, 678, 686 (1972) (affidavit of confiden­
tial informer need not be made public until compelled disclosure; 
misfiling by 'clerk did not mean it was not a public or judicial 
record). 

In Cavev. Superior Court; 267 Cal. App. 2d 517 (1968), the court 
held that the 10-day period for return of the warrant was a max­
imum period, that promptness in execution is required, and that a 
deliberate delay of seven days from the date of issuance of the 
warrant until the search was conducted was too long. 

In response to Cave .. sections 1529 and 1534 of the Penal Code 
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were amended and section 1534 nO\~ expressly provides: "~ war­
rant executed within the 10-day penod shall be deemed to have 
been timely executed and no further showing of timeliness need be 

d " rna e. . . . . rT. • d 
There is authority for a reissuance of a warrant. Sgro v. unzte 

States, 287 U.S. 206, 211-12 (1932); Pedtdev. Sanchez.. 24 Cal. App. 
3d 664,682 (1912). However, the papers must be more.t!J.an re~at. 
ed; probable cause must be brought up to date or the mformatlon 
may be regarded as stale. 

§ 2.42: Return of both the Warrant and. Inventory to the 
Magistrate 

The return of a search warrant is an important step in the process 
of execution. See Bergerv. New York 388 U.S .. 41 (1967), w?ere the 
New York "perIJ)issive eavesdrop" statute faIled ~o ~rovlde for a 
return of the warrant "thereby leaving full discretion m the offi?er 
as to the use of seized conversations of innocent as well as gUilty 
parties." 388 U.S. 41 at 60. 

Return of the warrant and inventory required by .Penal ~ode 
section 1537 allows the magistrate to compare the seIzed ~rt~;les 
with the warrant he has issued and to return property that IS not 
the same as that described in the warrant" under Penal Code sec-
tion 1540. 

However it should be noted that the failure to properly return 
the warran't may not render the warrant in~ffective ab initio. 
United Statesv. Wilson, 451 F.2d 209, 214 (5th Clr. 1971); Peoplev. 
Phillips., 163 Cal. App. 2d 541, 548 (1958), citing 79 C.J:S. Searches 
and Seizures § 84, but disapproved in another ~espect m People v. 
Butler. 64 Cal. 2d 842 844-45 (1966). See too UnIted Statesv. Moore, 
452 F.2d 569, 572-73' (6th Cir. 1971) (failure to list itemtin iny~n­
tory); People v. Sanchez .. 24 Cal. App. 3d 664, 686 (1972) (CIting 
additional federal authorities). . 

The return may be made ei.ther to the issuing magistrate or to hIS 
court. Pen. Code § 1534 (c), as amended in 1971. 

§ 2.43: Mag/strate'sDutyToFiJethe WarrantandRelated 
Documents 

Penal Code section 1538 'requires the magistrate when pr~s~nted 
with the warrant and inventory to deliver a. copy to the aggne~ed 
party and to the applicant for the warrant, usually the executing 

officer. . d" h 
Where the magistrate, to whom the warrant IS retui'ne ,IS WIt -
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/i outjprisdicti?nover. the underl~g offense, he must by Penal Code ~,', 
. ~ection 1541 munediately file such documents (warrant, affidavits, '. f 
m~ento:r,. a~d ~eturn) with the clerk of the court having the re- I, " 
qUlred JUrIsdICtion. . 

f I 
§ 2.44: Challenging Legal Sufficiency of the Warrant I 

. An e~tir~ chapter, Chapter 20, has been devoted to this subject, J 
discu~smgm some detail matters of proof, standing, as well as trial .l 
pretnal, and appellate procedure. ' I 
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CHAPTER THREE 

ARREST WARRANTS 

§ 3.01: Nature of Arrest Warrant 
An arrest warrant is a process issued in the name of the state, 

directed to any sheriff, constable, marshal or policeman, command­
ing him to arrest and take into custody the named defendant. Pan­
kewicz v. Jes~ 27 Cal, App. 340, 341 (1915). Forms for arrest 
warrants are in Penal Code sections 814, 1427. 

§ 3.02: Duty to Execute 
Where an officer receives a warrant fair on its face it is his duty . 

to carry out the order of the court and to make the arrest. "Where 
a warrant valid in form and issued by a court of competentjurisdic­
tion is placed in the hands of an officer for execution, it is his duty 
without delay to carry out its commands." Malonev. Carey, 17 Cal. 
App. 2d 505, 506 (1936). The failure to serve it could-be contempt. -
Pankewicz v. Jes~ 27 Cal. App. 340, 341-42 (1915). 

"The law is well settled that for the proper execution of such 
process the officer incurs no liability, however disastrous may be 
the effect of its execution upon the person against whom it is is-. 
sued." Barrier v. Alexande~ 100 Cal. App. 2d 497, 500 (1950). See 
too Jackson v .. Osborn~ 116 Cal. App. 2d 875, 881 (1953). An officer 
is not required at his peril to look behind the order if it appears to 
be regular on its face and issued by a court of competent jurisdic­
tion. Burh'ngame v. Traege~ 101 Cal. App. 365, 369 (1929). 

The officer has a duty not to serve it "where the lack of authority 
for its issuance is apparent on its face." Pankewicz v. Jes~ 27 Cal. 
App. 34{), 341-42 (1915). Process is said to be regular on its face 
when it proceeds from a court, officer, or body having authority of 
law to issue process of that nature, and which is legalin form, and 
contains nothing to notify or fairly appraise anyone that it is issued 
without authority. People v. Weitze~ 269 Cal: App. 2d 274, 295 
(1969). -

An officer who carelessly arrests the wrong person may be liable 
in damages. Walton v. Wil~ 66 Cal. App. 2d 509, 516-17 (1944). 
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The basis for the warra.'1t of arrest and the commencement of the·tf 

preliminary magisterial investigation is the complaint. See People t "j' 
v. Mason} 183 Cal. App. 2d 168, 172 (1960). !' 

§3.04: Adequacy of Showing To Secure Warrant t t 
. I~ the complaint the officer sets forth the probable cause to l"l 
JUstify ~arrest.. The purpose of the complaint is to enable the \ ! 
appr?pnate magIStrate to determine whether the probable cause II 
reqUIred to support a warrant e~sts .. GiordeneDo v. Um'ted State~ /,,1 
357 U.S. 480, 486 (19~8). The affidaVIt (or comp.laint) must recite It 
competent fact~ th~t would lead a man of ,ordinary caution and l t 
prudence conscIentiously to e~tertaina strong suspicion Of. the gUI.·lt II'. 
of the accused. People v. Cressey, 2 Cal. 3d 836, 842 (1970). . l.t 

The Supreme Court of California in People v. Sesslin~ 68 Cal. 2d i LJ 
418, 421 (19?8), provi~ed two ewli,cit prohibitions in the drawing .!·l 
of a complamt ,on whICh to support the arrest warrant: Ii 

.. (1) a~ arrest wa~rant issued solelr upon the complainant's In- jJ 
form~tion and h.eJieF cannot stand if the complaint or ari accom- 1 { 
panymg.affidavlt d?es not allege underlying facts upon which if 
the magIstrate can mdependently fmd pr.obable cause to arrest I f 
the accused; (2) sections 806, 813 and 9q2of the Penal Code do It 
not authorize the issuance of warrants of arrest based solely I' I 
upon oomplaints couched in the language of the charged of- If 
fense, ... " (Emphasis added.) ! J 
C~ People v. Cressey, 2 Cal. 3d 836, 844 (1970). ! f 
FaIlure to appear warrants are not within the Sesshn rule. People I .' .. tf .. 

v. Superior Court (Copeland), 262 Cal. App. 2d 283 (1968). I 
As to the amount of probable cause., the cases say: , } J 
1. That the test for probable cause wIth a warrant is approximate- j i 

ly the same as the test for probable cause witho1,lt a warrant. People j J 
v. Ga,rnett 6 Cal. App. 3d 280, 286 (1970). 1>'1, 

2. Th~t more evidence is needed to support probable cause to if 
arrest WIthout a. warran. t than to justify tho e issuance of a w. arrant. !~J1 
People v. Johnson} 13 Cal. App. 3d 742, 750 (1970)' see too People i' . 
v. Madden} 2 Cal. 3d 1017, 1023 (1970). ' '\;''1 

Judge Martin in Comprehensive CEliifornia Search and Seizure~i 
(Parker & Son, 1971) terms this (at 37) somewhat contradictory I t 
but she concludes that these search warrant cases are applicable t~ i ... f. 
arrest warrants. 1 ~t 

i f 1, 

II 
1 1 
!'J 
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§ 3.05: Adequacy of Form of Warrant 
Various challenges have been raised to the form of the w~rrant . 

papers. 
1. Is ajudge's facsimile signature or rubber stamp signature prop-

er? With respect to a failure to appear warrant, yes. People v. 
Weitze~ 269 Cal. App. 2d 274, 294-95 (1969). . 

2. A blanket court order requiring the clerk to permit nighttime 
service may be proper. Weitzer, supra at 286-89; see too Pen. Code 
§ 840 ("good cause" required by 1969 amendment). ("An arrest for 
a felony under a warrant may be made at any time." See Fricke) 
Cal. Crim. Proc., (5th Ed.), p. 25; see too Pen. Code § 840.) 

3. A document that accompanies the complaint that lacks a date, 
any indication of the source of the information, or an oath will not 
supply probable c~use. Peoplev. Cressey, 2 Cal. 3d 836, 844 (1970L 

4. Issuance of warrants by blanket direction of court may Be 
proper in some cases. Weitzer, supra. See too People v. Superior 
Court (Copeland), 262 Cal. App. 2d 283, 285 (1968) . 

5. The warrant must specify the time of issuing it, and the city 
and county where it is issued, and be signed by the magistrate with 
the title of his office. Pen. Code t 815. 

6. A Justice Court judge may.:-issite an arrest warrant in a felony 
case only with the concurr~nce of the Attorney General or District 
Attorney. Pen. Code §§)~!3, 1427. 

7. A warrant is not ~proper means 6f proceedjng agafust a corpo-
ration. A summons should be used. Pen. Code § 1427. 

§ 3.06: Adequacy of Description of Suspect in Warrant 
A warrant of arrest must specify the name of the defendant or, 

if it is unknown, he may be designated by any name. Pen. Code § 
815. 

It is proper to use an alias. People v. McLean) 56 Cal. 2d 660, 
663-64 (1961). It is proper to use the term "John Doe." Fricke, Cal. 
Grim. Proc.) (5th Ed.) p. 23. However, as was said in ·People v. 
Montoya~ 255 Cal. App. 2d 137, 142 (1967): 

"The weight of authority holds that to meet the constitutional 
requirements, a 'John Doe' warrant must describe the person to 
be seized with reasonable particularity. The warrant should con­
tain suffici~nt information to permit his identification with rea­
sonable certainty [citing cases]. This may be done by stating his 
occupation, bis personal appearance, peculiarities, place of resi­
dence or other means of identification()[citing case]. Where a 
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name that would reasonably identify the subject to be arrested 
cannot be provided, then some other means reasonable to the 
circumstances must be used to assist in the identification of the 
subject of the watrant [citing case], 

"We hold, therefore, that when read with the constitutional 
., provisions, section 815 does not:obviate the necessity of describ­
, mg the person to be arrested. If a,fictitious name is used the 

warrant Bhould also contain sufficient' descriptive material to 
, indicate ,with reasonable particularity the identification of the 

person whose arrest is ordered [citing authorities]." (Footnote 
omitted.) 

Montoya held that a description of ' "white male adult, 30 to 35 
years,5'10" 175lbs dark hair, medium build" is too general and the 
\\!arrant as a result is void. 

~: A lawful arrest may 110t be made upon a warrant which neither 
names nor in any way describes the person to be seized, "Even in 
France, blank lettres de cachet have been out of fashion since the 
fall of the Bastile." In re SchaefeI; 134 Cal. App. 498,500 (1933). 

Fricke suggests that if a fictitious name is used it should be sup­
plemented under the best practice by a statement that the name 
is fictitious, the real name being unknown. He'says that if an alias 
or assumed name or nickname is used, it "may be used in the 
warrant to the same practical effect as if it was his real name." 
!ricke~ Cal. ~rim. P~oc.) (5th Ed.), p. 23. Apparently no description 
IS needed WIth an alIas because it alone is adequate identification. 
~owever, even if the warrant is invalid for failure to properly 

~esignate the defend~nt, the police may have additional probable 
cause and the arrest may be upheld. See Peoplev. Montoya, 255 Cal. 
App. 2d 137, 144 (1967). 

§ 3.07: Effect of Inadequacies 
"The facts that the officer had a duty to execute the warrant 
~h~c~ a~p;ea~ed regular on its face, and that he is protected from 
Clv~l ~abillty ill the event of a defect in the proceedings leading 
to Its Issuance do not render the arrest legal if th\~ warrant was 
in fact improperly issued." People v. Weitze~ 269 Cal. App. 2d 
274, 296 (1969). . , 

The court said if the complaint did not show reasonable cause it 
would taint all subsequent proceedings and require the exclusion 
of evidence 'So obtained. 

If the warrant fails because the complaint is conclusory (see § 
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3.04), an arrest made pursuant to it will not be valid. Aguilar v. 
Texa~ 378 U.S. 108 (1~); GiordeneUov. United State~ 357 U,S..480 
(1958)., " ' 

This rule should be read in connection with the rule that, n:ot· 
withstanding an invalid arrest warrant, if the officers have probable 
cause apart from the warrant, the arrest will still be lawful. People 
v. Chime~ 68 Cal. 2d 436, 440-43'( 1968), overruled on other grounds 
in Chimelv. California, 395 U:S. 752 (1969); People v. Groves, 71 
CaL 2d 1196 (1969); Peoplev. Rice, 10 Cal. App. 3d 730, 737 (1970). 
See tooPeople.v. Mdntoya~ 255 CaL App. 2d 137, 144 (1967) (failure 
to designate defendant adequately). This rule may not be helpful 
in misdemeanor cases due to the "presence" requirement. See Peo· 
pIe v. Cressey, 2 Cal. 3d 836,842 (1970). " 

Note that if a misdemeanor warrant is erroneously served at 
night in violation of the ~enal Code, evidence subsequently seized 
may be admissible. See People v. Koelze~ 222 Cal. App.2d 20, 28-29 
(1963); of People v. Cressey, supra at 846-47.-

§ 3.08: Warrant Need Not Be in Officers Possession 
The arrest by the peace officer is nonetheless lawful where the 

officer does not have the warrant in his possession at the time of the: 
arrest:However, if the arrestee so requests, the arrest warrant must 
be shown to him as soon as practicable. Pen. Code § 842. 

If the defe'hdant demands it at trial, the prosecution must pro-! 
duce the original warrant or lay. a proper foundation for the use qf 
secondary ev,idence. Peoplev. WohDehen~ 261 CaL App. 2d 461, 4fi6: 
(1968). (Pro~iecution at trial soughtto prove existence and conte';lts 
of traffic warrants through testimony of arresting officer who ~lad 
seen telegra:phic abstracts of the warrants at booking; he-lei !ithe . 
legality of the arrest was not established in the absence of present,. 
ing the best evid~nce-the warrant or abstracts thereof) ; c[ People 
v. Naughton, 270 Cal. App. 2d 1, 10, 11 (1969). (This question could, 
not be raised because of the lack of an objection as to competency 
of proof of the warrant in the trial court); and Peoplev. Grave~ 263 
Cal. App. 2d 719, 730-31 (1968), on grounds similar. to those in 
Naughton, supra. A telegraphic abstract of a warrant is sufficient. 
Hewittv. Superior Court, 5 Cal. App. 3d 923, 929-30 (1970). 

§ 3.09: Execution of Warrant . 
Penal Code section 836 provides that "a peace officer may make 

an arrest in obedience to a warrant." 
A warrant of arrest may be directed generall~ to ~y peace offi-
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N cer, or to any public officer or employee authorized to serve proc- !:¥ 
ess, where the warrant is for a violation of a statute that the person If 
has a duty to enforce. Pen Code § 816. J i 

. The execution of an arrest warrant requires compliance with the It 
provisions of Penal Code section 844, where officers are required to !! 

e.nter a house. This material, together with that relating to exeCll- II 
bon of search warrants (§ 2.32), has been consolidated infra, § 9.03. ! 1 

With respect to Vehicle Code violations, the officer may be au- II 
thorized to issue ~. citation. ~stead of serving the warrant, if ther~~/'If 
?as been no prevI~us prOVIsIOn to appear and the warrant. author- 1 I' 
lzes the use of 'a cItation. Pen. Code § 818. ./ . 

An arrest warrant does not expire at any specific time, but is good f 1 
until executed. The magistrate. (:!an recall the warrant, however. 1 i 
Fricke, Cal. Grim. Proc. (5th Ed.) p;25~ ~. I] 

In the absence of a direction properly endorsed upon a warrant, t··· 
no arrest can be made under it at night. A warrant that contains [J 
alternative directions for day or night service will not suffice to Ii 
authorize nighttime service where there is nothing on the face of II 
the warrant to show that the magistrate designated either alterna- [! 
~ve. Paddleford v. Biscay, 2~ Cal. App. 3d 139, 142-43 (1971). r I 
; § 3.l0: Arrestee To Be Brought Before' Magistrate ! 1 

. 1 , 

" The arrestee must be taken before a magistrate without unneces- I f 
~ary delay. Pen. Code § 825. It 

For the procedure on an arrest warrant served outside of the II 
county, see Penal Code sections 8.21{8~;.2, 827, 828, 829. It may be Lf 
served anywhere in the state. ."',: If 

Bail is fixed at the time the warrant is issued. Pen. Code § 815a. f t 
After an arrest on a warrant, the officer, at the time of bringing ~ 1 

his prisoner before a magistrate, endorses his return upon the war- ! t 
rant. See Fricke, Gal. Grim. Proc. (5th Ed.) pp. 26-27; see too Pen. I t 
Code § 828. .! f 
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CHAPTER FOUR 

ARREST WITHOUT A WARRANT 

§ 4.01: What Constitutes an ~~rrest" , 
By statute, "[A]n arrest is taking a person into custody, in a case 

and in the manner authorized by law. An arrest may be made by 
a peace officer or by a private person." Pen. Code § 834. 

"An arrest is made by an actual restraint of the person, or by 
submission to the custody of an officer .... " P~Il' Code· § 835. 

An arrest may be deemed to occur automatically at the point 
when a suspect's fr~edom of movement is substantially interrQ.pted, 
restricted, or curtailed. Henryv. United States, 361 U.S. 98(1959). 
Under Miranda v. Arizona, 384 U.s. 436 (1966), a person is "arrest~ 
ed" not only where he is placed in custody (see Pen. Code § 834, 
supra) or booked, but also if he is "deprived of his freedom of action 
in any significant way." , 

Furthermore, an arrest is a "seizure" and an arrest without a 
warrant or probable cause is "unreasonable" within the purview of 
the Fourth Amendment. Terryv. Ohio, 392 U.S. 1, 16 (1968); Wong 
Sun v. Um'ted States, 371 U.s. 471, 479 (1963); Henry v. United 
States, supra at 102. See also PeopJ;::y. Curtis, 70 Cal. 2d 347, 353 n.3 
(1969) (',' ... there is no.thing (Ie minimis about any arrest, 
whether the detention is terminated by release after a few days or: 
a few hours.") ; and People v. Superior Gourt (Casebeer), 71 Ca12d 
265, 273-74 (1969): 

"Mrs. Marsdin was arrested and placed in the patrol car; Case-~ 
beer, the driver, wa's ordered to the patrol car where he was' 
frisked and then ordered back to the Pontiac and told to stay. 
there; the three members of the group thus remained in the car 
for a half-hour without being given any explanation. To say 
that each of the three, including Leonard,'Yas not 'deprived of 
his freedom of action in any significant way' [citing Miranda v. 
Arizona, supra .... ], would be to shut one's eyes to realities. 

" 

See also People v. Harris, 256 Cal. App. 2d 455, 459-60 (1967): 
"An arrest is more than a transient momentary incident. It 

continues through a transfer of custody of the accused from a 
citizen to a peace officer. Ballard v. Superiqr Court, 64 Cal.2d 
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J59,1£!19 [49 CaL Rptr. 302,410 P.2d 838], states 'an arrest includes 
custod(y.' Black's Law DictionarY (4th ed.) page 140, defines 
arrest: as 'The apprehending or detaining of the person in order 
to' be, forthcoming to answer an alleged or suspected crime.' 
(Italics added.) (See also 5 Am. Jur. 2d~ Arrest, § 3, p; 698.);' 

f' 
j 
1 
I­
i 
; 
i. 
1· 

Circumstances, e.g.; hour and location, may justify stop and inves- 1\. 
tigation of vehicle. Bramlette v. Superior Cour~ 273 Cal. App.2d 
799 (1969). For definition of peace officers, see Pen. Code §§ 830- I 
8306 r 

• • j 

Bramlette and Harriswere questioned in another respect in Moz- !. 

zettiv. Superior Cour~ 4 Cal 3d 699 (1971). 1 
The pl~lice also have a right to "stop and frisk" on less information j 

than is lleeded to arrest, as explained in Terry v. Ohio, supra, and 1 
discussed in § 11.01, et seq., infra. \ . 

§ 4.0~Z: Duty To Submit to Arrest 
Penal Code section .834a declares it to be the duty of a person to 

refrain :from using force or weapons to resist arrest where such 
"person has knowledge, or by the exercise of reasonable care, I 

should have knowledge, that he is being arrested by a peace offi- I 
cer.':'· -! 

ReceJltly, in Peoplev. Curtis,. 70 Cal. 2d 347 (1969), the California \' •. ' 
Supreme Court enunciated a qualification, namely, that "constru-
ing sections 8.34a [supra] and 243 [battery upon a peace officer], it I 
is now the law of California that a person may not use force to resist 1. 
any arrest, lawful or unlawful, except that he may use reasonable ' 
force to, defend life and limb against excessive force ... ," (Ibid 
at 357.) See too People v. Jones,. 8 Cal. App. 3d 710, 716 (1970) 
(detention rather than arrest). 

§ 4.03: Manner of Arrest 
By PEmal Code section 840, a felony arrest may be made at any 

hour of the day or night. The same rul~ is applicable as to mis~ 
demeanotscommitted in the officer's presence or under the specif~ 
ic dire(~tion of a warrant; in all other cases, the arrest for a 
misdem,eanor must b~linade.in the daytime. See People v. 'Graves, 
263 Cal. App. 20719/'730-31 (1968) (criticized in another respect 
in Peop/ev. Superior Court (Simon), 7 Cal. 3d 186,203-04), where, 
although defendant's claim that misdemeanor traffic warrants did 
not authorize a night arrest was deemed waived by the lack of an 
objection at the preliminary examination and at trial, the court 
stated: 
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"The person making the arrest must inform the person to be 
arrested of the intention to arrest him, of the cause of the arrest, . 
and the authority to make it, except when the person making 
the arrest has reasonable cause to believe that the person to be 
arrested is actually engaged in the c~mmission of or an attempt 
to commit an offense, or the person to be arrested is po/sued 
immediately after its commission, or after an escape.,. : 

"The person making the 8lTest mus~ on request of the persoI! 
he is arresting; inform the lafter of the offense for which he is 
being arrested" "Pen. Code § 841. (Emphasi~ added.) 

In People v, Villareal, 262 Cal. App. 2d 438, 44~6 .(19~), the 
failure to perform the duty imposed by the foregomg section was 
excused where the person apprehen.ded attempted to escape when 
approach{~d by the officer. See also People v. Graves, 263 Cal. App. 
2d 719, 730 (1968)' (waived). 

Noncompliance with section 841 does not require the exclusion 
of evidence seized in a search incidental to an otherwise lawful 
arrest, whether the arrest is made with or without a warrant. See 
PeopJev. Vasque~ 256 Cal. App. 2d 342, 345-46 n.2 (1967); People 
v. Maddox, 46 Cal. 2d 301, 307 (1956). 

§ 4.04: Arrest by Peace Officer Without 8 Warrant of Ar­
rest 

Penal Code section 836 provides: 
"A peace officer mar make an arrest in obedience to a w~r­

rant, or may, pursuant to the authority granted him by the 
provisions of Chapter 4.5 (commencing with section 830) of' 
Title 3 of Part 2, without a warran~ Elrrest a person: : 

"1. Whenever he has reasonable cause to believe that the I 

person to be arrested has committed a public offense in his 
presence. 

"2. When a person arrested has committed a felony, although· 
not in his presence. .' 

"3. Whenever he has reasonable cause to believe that the· 
person to be arrested has committed a felony, whether or not a 
felony has in fact peen committed." (Emphasis . added. ) , 

Section 40300.5 of the Vehide Code authorizes a peace officer to 
arrest without a warrant a person involved in a traffic accident 
when the officer has reasonable cause to believe that such person 
had been driving while under the influence of intoxicating liquor 
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or under the combined influence of intoxicating liquor and any . ~,',·.·,'l,j 
dr.ug. See People v. Ashley,J7 Cal. App. 3d 1122, 1126 (1971) (ap. \ ' 
plIes to § ~3102 19f the Vehicle Code and § 367d of the Penal Code). I 

OtherwIse, by statute, if the offense be a misdemeanor. the offi- ,i 
cer ~?st entertain the belief that it was committed «in" his' pres- I ,$ 

ence. " See Freeman v. Department of Motor Vehicles. 70 Cal 2d ~ J 
23?,; 237 (1~,~~ ~; l!eople v. Edg8Ij 60 Cal. 2d 171, 174 (1963).' l,~ I 

, Pre.sen~e IS libc:rally,c.onstr.ue~ to include what is apparent to I i 
the offIcer s seIl.ses, mcludmg hIS sIght and hearing. People v. Bur- r 
ges~ 170 Cal. App~ 2d 36, 41 (1959). The officer can enlarge his r f 
perceptive ability by using a telephone, People v. Cahta 163 Cal. I I 
.t\pp. 2d 15, 1&19 (1958), a telescope, Ro}'nonv. Battin~55 Cal. App. I ~ 
~d 861,866 (1942), or an electronic device, People v. Lewi~ 214 Cal Ii 
App. 2d 799,802 (1963). See tooPeoplev. Bradley, 152 Cal. App. 2d II 
527~ 532 (195~);, Peoplev. Goldberg, 2 Gal. App. 3d 30,33 (1969). Cf. \ I 

.fate y. A(unIClpal Court 11 Cal. App. 3d 721, 725 (1970) (not in If 

Apresen2cde/6'6T7h6e7,arre~t must be made tim,ely. Hillv. Levy, 117 Cal. I,i i 
", pp. ,0 (1953). But a policeman who did not see the if 
offe~se can assist a citizen who saw it in making the arrest. People 1 f 
v., S;osten) 262 Cal. App. 2d 539, 544 (1968). ' !. J 

As will. be seen espec~allr in the case of a minor traffic stop l/t, ," 

(§ 12.03, mfi-a) , a search mCldental to a misdemeanor arrest is far 
more restricted in scope than that permitted incident to a felony 'Il, ,f 
arrest. See, e.g., People v. Superior Court (Simon), 7 Cal. 3d 186 )'!' 
(1972); People. v. Vasquez, 256 Cal. App. 2d 342, 346 (1967); and t 

Pate y. MumClpalf!0urt 11 Cal. App. 3d 721,725-26 (1970). jl i 
" The factual requ~:emen~s for"a warrantless felony arrest, ie., on I t 
. reasonable cause, andi:he reasonableness" of an incidental I" 

~earch thereto, are discussed below. I,: 

§ 4.05: On:~lleasonable o.r Probable Cause"-the General 1 

Rule and Prellminary Considerations Ii 
, . Th~ California Supreme Court in Peoplev.lngle, 53 Cal. 2d 407, 11 t 
~12--13«(1960), summarized the appropriate standard for the find- ,} 
mg of reasonable cause~' as used in subdivisions 1 and 3 of Penal I f 
Code section 836, set out supra, § 4.04: ! J 

"Reasonable or probable cause for an arrest has been the ! J 
f~!~ia o~:uili~d~~~~~~~:: ~dr~:~~~~bie~~~~~ ~a~h ecxaascet I! 
must be decided on its own facts and circumstances [citations]- 1··1 
and on the total atmosphere of the case. [Citations.] Reasonable I't 

r'i 
1~ 
11 
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cause has been gene:t:ally defined to be such. a state bf facts as 
would lead a man of ordinary Care and prudence to believe and 
conscientiously entertain an honest and strong suspicion .that· 
the person is guilty of a crime. [Citations.] Probable cause has 
also been defined as having more evidence for than against; 
supported by evidence which inclines the mind to believe, but 
leaves some room for doubt. [Citations.] It is not limited to evi~ 
dence that would be admissible at the trial'on the issue of-guilt. 
(Citation.] The test is not whether the evidence upon which the 
officer acts in making the arrest is sufficient to convict but only 
whether the person should stand trial. [Citation.]" 

According to the federal Supreme Court,' probable cause de~ 
pends upon the measurement of possibilities (Draper v. United 
States, 358 U.S. 307,313 (1959)) based upon the unique facts of each 
particular case (Wong Sun v. United State~ 371 U.S. 471, 479 
(1963)). ' 

As noted in lh11v. Callfornia, 401 U.S. 797, 804-05 (1971), howev~ 
er, probable cause must be judged in accordance with the factual 
and practical considerations of everyday life on which reasonable 
and prudent men, not legal techniCians, act. 

The requirements for an arrest without a warrant are at least as 
stringent as those for a warrant. Whiteleyv. Warden of Wyoming 
Penitentiary, 401 U.S. 560, 566 (1971). 

§ 4.()6: Arrest by Private Citizen 
By Penal Code section 837, subdivision I, a private person may 

arrest another for a public offense committed or attempted in rus 
presence. Thus, in People v. Sjosten,262 Cal. App. 2d 539 (1968), 
a private citizen observed the defendant prowling in the nighttime 
and called the police, who thereupon arrested defendant. The ar­
rest made by the officer was held proper by reference to Penal 
Code section 839, which impliedly authorized the delegation of the 
physical act of taking the offender into custody. . 

Similarly, in People v. Harris, 256 CaL App. 2d 455 (1967) (See 
§ 4.01), the defendant was detained by a private citizen who ob­
served the defendant commit a misdemeanor "hit~run" violation. 
Mter defendant was delivered to the· police officer, the officer 
arrested defendant for the offense. In this situation, the court held 
that the "arrest is more than a transient momentary incident. It 
continues through a transfer of custody of the accused from a citi­
zen to a peace officer." Ibid. at 460. See also Freeman v. Dept of 
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~ MiIotor Vehicles, 70 dJ. 2d 235, 239 (1969). i,1 'I"·· 

n $josten, supra at 543-44, the court noted that the term "in his 
presence' as applied to citizen arrests (P,en. Code.§ 837) finds anal- l~ r,1 

ogy to the same terms as applied to arrests by police'officers (Pen. ~ 
Code § 836), i.e., whether the offenre is apparent to the officer's 1.1 
senses. l"~ 

",SeePeoplev. Garcia, 274 Cal. App. 2d 100 (1969) (citizen arrest; i'",I" 
pat search by officer was reasonable). ! 

An officer who takes a person into custody after a citizen's arrest 1,,1 
has no duty to make a correct decision about whether the citizen 1 I 
had probable cause. Kinneyv. County of Contra Costa, 8 C~af App. I ~ 
3d 761, 768 (1970). ,; I I 
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CHAPTER FIVE 

RULES FOR EVAL.UATING PROBABLE ~AUSE 
,'-.1 

L-___________ ~ _____ """'/:------I 

§ 5.01: Tested by Facts Known to tIle Officers 
The question of probable cause to justify an arrest without a 

warrant must be tested by the facts which the record shows were 
known to the offjcers at the time the arrest was made. People v. 
Talle~ 65 Cal. 2a?830, 835 (1967); Peoplev. Gallegos, 62 Cal. 2d 176, 
178 (1964); Peoplev. Van Sanden, 267 Cal. App. 2d 662 (1968). Facts 
which would present probable cause but which are unknown to the 
officer at the time of the arrest will not justify the arrest. Thus, in 
Dyke v,. Taylor Implement Co., 391 U.S. 216 (1968), there were 
sufficient facts existing for the arrest of the defendants, but the 
information transmitted to the arresting officers was not sufficient 
to support probable cause for the arrest. But compare People v. 
Castro, 249 Cal. App. 2d 168, 176 (1967), where the possible subjec­
tive intent of the officers was disregarded in view of the facts 
known to them:'~1 

"[I]t is arguable that this entry was illegal because the officers' 
subjective intent was to search pursuant to an invalid warrant, 
rather than to arrest a man who was subject toa lawful nonwar­
rant arrest. For all we know, they might not have made an arrest 
if the search had produced no evidence. But we do not think any 
such supposed \.~ubjective intent renders unlawful an entry and 
seizure which tbe/f!.w authorized upon the basis of facts then 
within the knowledge of the officers." (Emphasis added.) See 
Peoplev. Sira~ 2 Cal. App. 3d 608) 611 (1969); Peoplev. Superior 
Court (Johnson), 15 Cal. App. 3,d 146, 152 (1971); People v. 
Richardson, 6 Cal. App. 3d 70, 76 (1970). 

Since the court and not the officer must make the determination 
whether the officer's belief is based on reasonable cause, the officer 
must testify to the facts or information known to him on which his 
belief is based. 

It is then the magistrate~s function within the meaning of People 
v. Ingle, 53 Cal. 2d 407 (1960), § 4.05, to determine whether a rea­
sonable man would have entertained ,the same strong suspicion of 
guilt. as the officer. In this connection, it should be noted that the 
timing of an arrestmay be crucial to the arrest's validity. For exam-
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pie, in Rias v. United states,' 364 U.S. 253 (1960), the government~ e:ough." The United States supre~:'::ourt has said, "If suhjective 
co~ceded that the~e was no probable ca~se for an arrest when r:l good faith alone were the test, the protections of the Fourth 
offlcers approached the defendant seated ~m a 9ab. The case was 1 of Amendment would evaporate, and the people woulc1 be 'secure in . 
remanded by the Supre~e Cour~ to ~eter~ine. whether the officers I, I their persons, houses, papers, and effects,' only in the discretion of 
approached the. cab dunng routine mvestigationJ or whether they I f the~police}> Beck v. Ohio} 379 U.S. 89, 97 (1964). A recent article . 
were approa?hmg. defendant for purposes of an arrest. In the I'·f corttrasts Beck with Hill and suggests that courts may use Hill to 
f?r~er case, If they were only g?ing to d~tain defendant for ques- 1 1 modify the principle stated in Beck. Note, IntroductioJl 'of the 
tlOnmg and the c?ntraband was In open VieW, the atrest and search I <l 'IGood Faith" of the Arresting Officer into the Determination of 
would be lawful; m the latter, by the absence 'of probable cause for !, Validity of a Search Incident to a Lawful Arrest, 26 JAG J. 125, 131 
an arrest (conceded by the government) the arrest w.ould be un- I' (1971). 

An arrest or search cannot be justified by the evidence it pro- § 5.03: Reasonable Cause Is a Question "a/Law 
lawful and the. search as an incident thereto unreasonable. l' , 

duces. Tomp4.~n. s v. Superior C;ourt 59 Cal. 2d 65, 68 (1963). \l,i The question as to whether there is reasonable cause for an arrest 
§ A " I and search, being one involving the admissibility of evidence, 1$ a 

5.02: (C,,--J!pesM,1/.1 Independent of GUl1t or Innocence !,,(;t question onaw to be determined py the court outside the prese~fce 
, The rul~J stated in People v. Ingle) 53 Cal. 2d 407 (1960), § 4.05, I '1 of the jury. People v. Holme~g37 Cal. App. 2d 795, 797 (1965); 
should be l"epeated: Reasonable cause to justify an arrest may con- . If Peoplev. Von Latta, 258 Cal. App'(: 2d329, 335 (1968). See too People 
sist of information obtained from others and is not limited toevi~ I;, v. Accardy, 184 Cal. App. 2d 1~~\-5 (1960); Evid. Code § 318. 
dence that ordina~~y would be admissible on the" issue of guilt. l'1' People v. Duar~eJ~54 Cal. App. :2d 25, 30 (1967); People v. Jone~ ! .,' § 5.04: To BtJ.Distinguished From the Right to Investigate 
255 Cal. App. 2d 163, 167 (1967). An officer who is mistaken in the I· or, (~top and Frisk" 
facts he. has ~~quired may still have probable ·qause. For example, r. "The courts and legislatures of this and other states, recogniz .. 
good faIth relhance on an unconstitutional statu. teo may justify an \. ,{ ing th~t circumstances short of probable cause may often neces- . 
arrest. PeopJev. Gihh~ 16 Cal. ~pp. 3d 758, 762-63 (1971). See too \ I sitate inm,1ediate investigation, have recently confirmed the 
Peoplev. Pra~her, 268 Cal. App. ~d 748, 752 (1969) (wrong person) ;('1 broad power of police officers to 'stop and frisk' suspicious per-
Peoplev. SmIth, 153 Cal. App. 2d 19~, 192 (1957) (wrong offense); ~\ I sons on the street. (See Terry v. Ohio (1968) supra, 392 U.S. 1; 
People v. Jackson, 14 Cal. App. 3d 57, 68 (1970) (claimed invalid? j People v. Mickelson (1963), supra, 59 Cal. 2d 448.) It WflS not 
court process): See Hill v. California, 401 US. 797, 804(1971). ct f 1 casually that the United States Supreme Court and this court 
Agarv. Super10r ~?urt 21 Cal. App. 3d 24, 31 (1971) (invalid arrest I f have distinguished between the 'reasonable cause' sufficient for 
due to officer s glvmg wrong, unrelated offense. Officer has to be- _u a stop and frisk and the probable cause required for an arrest 
lieve 'crime was committed h. ut officer's opinion about. his belief 'n· f (Terry v. Ohio, supra) 392 U.s. at pp. 26-27 (20 L.Ed.2d at pp. 
does not ?oncern courts). AB~r was lauded in People v. Superior 4 90~909]; People v. Mickelson, supra} 59 Cal. 2d at p. 452). The 
Court (SImon)} 7 Cal. 3d 186,198 (1972), and followed in Peoplev. I "t stopp.ndfriskrule 'wards off pressure to equate reasonable cause 
Miller, 7 Cal. 3d 219, 226 (1972). <. bi to investigate With reasonable cause to arrest" thus protecting 

A result of the Miller-Agar cases appears to be, that where the ell ! the innocent from the risk of arrest when no more than reasona-
People are urging a "second crime" as the basis for arrest, they have J ble investigation is justified. , . , ." People v. Curtis, 70 Cal. 2d 
to be careful in examining the officer to inquire as to whether he II 347, .358--59 (1969). 
believed that crime was committed. However the MI1ler.Agarrule 1 (4 This distinctiol1 is pointed ~p in greater detail, infra) § 11.01 et 
appears to have been eroded in Peoplev;/;ol;man,28 Cal. l\'Pp. 3d !! seq.;, discussing, as well, the proper scope of such a "frisk.' , The 
36,43 (1972) ,,;vhere t~e o.ffic.er was not ask-ed for h~s probable cause. I I "right to investigate," and facts discovered during the course of the 

Note that good falth 011 the part of the arresting officers is not J investigation sufficient to warrant an arrest are discussed infra} I § 7.16. See too People v. Watson, 12 Cal. App. 3d 130, 134 (1970). 
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§ 5.05: Facts?r Information Must Be Constitutionally ,;:t~ 

AcqUJred· 1 
. Ev~dertce, tangible or verbal, obtained as the result of~'unlawful I 'J 
InVaSIOn (search or arr~st~ by th.e police is inadmissib¥e at trial. §§i.~J 
18 .. 01-18.02, 18.04. By a sImIlar rationale" the facts and ci~lcumstances ll.' 
an~ec.edentto an arr .. e~t m. us.t not ha. ve been reached b .. ~ the exploi- .,.qj 
tatlOn of unlawful pollce conduct. F': 

Thus, in People v. Reeve~ 6~. Cal. 2d 268 /!964)J!the State Su-l't 
preme Court found tha~ the offIcers had no t!ght/;~o rely on facts Ii:,J 
(for probable cause) gamed by ruse or subterfuge m the opening fl 
of defendant's apartment door. Nor, said the court were the offi- "1 

cers entitled to rely on the,st~tement of a third per~on whom they ." f 
had wrongfully ar~este~. Similarly, in Biehckiv. Superior Court:, 57 j' j 
Cal. 2d 602 (1962) > officers utilized a peephole in the roof of an i I 
amusement park restroom for the clandestine observation of its r.1 
occupants in the hope of an eventual arrest. The court found such I f 
conduct constitutionally reprehensible: "Such a practice amounts ,i 
to a ge.neral exploratory search conducted solely to find evidence t.l 
of gUilt ... [Citations.]." Ibid. at 606. 1.1 

For other illustrations of the principle, see People v. Hale~ 262 \ '1'~ 
Cal. ~pp. 2d 780, 787jl~68), where the absence of a proper Miranda I··· 
warmng caused the seizure of certain marijuana, revealed by the II 
defendant, to be inadmissible at trial; People v. Kano~ 70 Cal. 2d f!' I 
381,386 (1969), where there was said to be no connection between/ i 
a P?rported unlawful.'se. izu .. re Of. a telephone number and defend- .1' · .. ·.l.~ .. 
ant s subsequent arrest; and People v. Teale~ 70 Cal. 2d 497, 506 .," 
(1969), where the same rationale was 'applied to the arrest of de- 'if 
fendant on the b. asis of facts which would have been discovered in " \ f 

. the due course of investigation, independent of any incriminating ';1 
statements, unlawfully eli~ited from a codefe!ldant. 14 

§ 5.06: Role of the Officers Sensory Perceptions ! .. j' 
AI~l o~c:,r may effe,~t an arrest where a felony has been COIll.mit- I' .. 

ted m hIS presence. Pen. Code § 836. In People v. Bock Leung Ll' 
Che~ 142 Cal. App. 2d 400, 402 (1956), the court held that the term i, 
"pre~ence" included use of the officer's sense of smell, sight, or j, 
heanng. See also People v. Burges~ 170 Cal. App. 2d 36, 41 (1959); If 
Peoplev. Clifton} 169 Cal. App. 2d 617, 619 (1959); Peoplev. Mon- . 
rea,l264 Cal. App. 2d 263 (1968); Vaillancol!rtv. Superior Court:, 273 
Cal. App .. 2d 791 (1969); Peoplev. Mchol~ r Cal. App. 3d 173 (1969)' 
and People v. Van Ey~ 56 Cal. 2d 471, 477 (1961) ("What [th~ 11, 

70 1 ! J 
r f 
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officer] overheard and saw while watching'the apartment of Her­
nandez obviously constituted probable cause for defendant's ar­
rest"); Bethune v. Superior Court:, 11 Cal. App. 3d 249 (1970) , 
(defendant arrested after her actions ,gave surveiling officers rea­
son to believe that she Was aiding and abetting a drug dealer); 
People v. Peterson, 9 Cal. App. 3d 627 (1970) (officers smelled 
marijuana); Peoplev. Superior Court (Thomash 9 Cal. App. '3d 203 
(1970) (officers observed stolen television set); Peoplev. Anderson, 
9 Cal. App. 3d 80 (1970) (officers smelled marijuana and observed 
green material and zigzag papers); People v. Fitzpatric~ 3 Cal. 
App. 3d 824 (1970); People v. Sproul, 3 Cal. Api>. 3d 154 (1969). 

It should be noted too that what the officer does see has to estab­
lish probable cause. Pate v. Municipal Court:, 11 Cal. App. 3d 721 
(1970) (officer's observation of flickering lights was not sufficient 
probable cause to arrest for showing lewd films). However, if the 
officer smells narcotics he may have probable cause to arrest. Mann 
v. Superior Court:, 3 Cal. 3d 1, 7 (1970). 

In People v. Marsh.all, 69 Cal. 2d 51 (1968); involving a warrant­
less search of an unoccupied residence, a qualification was added. 
Officers may not rely on their sense of smell to seize evidence in 
the absence of a valid arrest or search warrant. This is basically a 
limitation on the "open view" doctrine, discussed infra} § 5.07. Nota­
ble is the fact that the court did not dispute the many ceses which 
hold that an officer may rely on all of his senses in determining 
whether there is probable cause to believe that a crime has been 
committed or that contraband is present. Ibid at 57 n.2. 

§ 5.07. Role of (he Officers Training and Experience 
What appears to be innocent' conduct by the average citizen 

!flay, in the eyes of an experienced officer, warrant an investigation 
or even an arrest. Thus, in People v. Berutko~ 71 Cal. 2d 84, 90-91 
(1969)" the Supreme Court noted that what the officer saw (a finger 
stall tied off at one end containing some lumpy material) i~ combi­
nation with other facts which his investigation had disclosed, "was 
sufficient-in view of the officer's training and experience/n the 
field of narcotics-to, constitute reasonable and probable cg.use for 
arrest.~' (Emphasis added,) People v. Medina~ 7 Cal. 3d 30, 37 
(1972) . 
Compare~ People v. Cla~ 227 Cal. App. 2d 87, 95 (1964), where 

the court said of the policebfficer's testimony on the "usual proce­
dure of till tappers": 

.. 
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"This gave meaning to the evidence and permitted the jury,. \' 
to appreciate that defendant's activities while in themselves F'f 
seemingly harmless, when considered with those of Davis [a I

j
; J 

codefendant], might well have been part of a cleverly planned ! 
and precisely executed scheme known as 'till tapping: Thus the If 

~h~~h~~r;r ~~~:~~~d~~:~l~o~d~~~~!~~e{~~o: ~~~~~~~~ l,t . " lnl 
CIrcumstances. i

11

e 
'1 

See also Peoplev. Crook~ 250 Cal. App. 2d 788 (1967) (police officer 
testified that he was familiar with modus operandi used by prosti- 1 
tutes known as "the creeper"); PeopJe v. Cole} 47 Cal. 2d 99, 103 I 1 
(1956); People v. Soto} 262 Cal. App. 2d 180, 186-87 (1968). The 1 t 
0thffi~e~'~ trl daining and experibenc,e iSh therefore rei levant not only to I.J 

e InItia ecision to arrest, ut to t e issue of gui t itself. However, v-:f 
in People v. Cruz, 264 Cal. App. 2d 437 (1968), the fact that the 1 I 
officer was not experienced in narcotics was a factor in striking \ '"i 
down his search of a vehicle after a minor traffic stop accompanied \I! 
by'furtive conduct. The search was found to be in response to the Ii 

officer's general curiosity based on seeing defendant reach for III 
something on the flOor of the car. See People v. Hana} 7 Cal. App.' , 1 
3d 664 (1970) (officer's observation of match boxes and topless !' 1 
match books did not constitute probable cause for arrest); People I . 
v. Clayton} 13 CaL App. 3d 335, 338 (1970) (officer's expertise said I 
to permit him to recognize and therefore to open bindle). \ 

In Peoplev. Martinez, 6 Cal. App. 3d 373, 376 (1970), it was noted l~ I 
that experienced police officers naturally develop an ability to per- l,t 
ceive the unusual and suspicious which is of enormous value in the '{ 
difficp}t task of protecting the security and safety of the public. Il 

On the other hand, our State Supreme Court has said that while I I 
~pecialiZtedt kno} wledge tmh ay rend}~r~usPiciOhi~s wh

l 
at wdould aP1?e}a

l 
r Ii .. I. 

mnocen 0 a ayman, ere are lIDIts to t s ru e an essentia y ! 
innocent conduct will not be made culpable. Cunha v. Superior i 
Court; 2 Cal. 3d 352, 358 (1970). Cf. People v. Malt~ 14 Cal. App,t 
3d 381, 391 (1971). f 

In People v. Johnson, 21 Cal. App. 3d 235, 243-44 (1971), the .!l', 
officer's opinion was an aid in establishing the probable cause need-
ed for a search warrant. ' I 

Officer's experience in drug intoxlcation was a reasonable basis !, 
for concludi1)g the defendant was inte1~~,ated. People v. Blatt; 23 I r 
Cal. App. 3d 148,152 (1972). l,r"-) \1 

\
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CHAPTER SIX 

SOURCES OF PROBABLE CAUSE 
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§ 6.01: Reliable Information ' , ,'="'''''m 
Discussed hereunder are several sources of informa?on of which \; 

officers may take cognizance in effecting an arrest wItho~t a war- II 
rant. Subject to the requirements develop~d apd enunciated by 1:) 
judicial decision, these sources may be suffICIent by themselves, for 1:,:1 
the arrest, without reference to other facts. 1;:;1 

§ 6.02: The Reliable Confidential Informant-Require- jt( 
ments I·; 

It is now well established that information obtained from a relia- j) 
ble confidential informant may constitute reasonable cause t? make 1 
an arrest and search without a warrant. People v. De Santiago, 71 \'" 
Cal. 2d 18,22 (1969); People v. Prewit~ 52 Cal. 2d 330,337 (1959); ;1" 
People v. Love} 8 Cal. App. 3d 23, 27 (1970); People v. Velasquez, 1 
3 Cal. App. 3d 776, 783 (1970). For the arrest to be bas~d solely.on L~ 
information furnished by.a reliable informant, (1) the mformation ! ,; 
must be factual in nature, rather than cbnclusionary . (~f. § 2.1~ r,l 
supra), and (2) the officers must b~ a~l~ to relat~ a suffic~ent ~asls t' " 
for the informant's credibility or rehablhty ofthe mformation glVen I>' 
them (cf. § 2.11 supia). People v. Bryant; 5 Cal.. App. 3d 563,568 r,:\ 
(1970); Guerrei'o v. Superior Court; 2 Cal. App. 3d 136, 1~O (19~9); 1 ,( 
Peoplev. Castaneda, f Cal. App. 3d 477, 481 (1969). Cases mv?lvmg l···~ 
the re1iability of a nonconfidential informant: Peoplev. A,gtnrreJ 10 \.; 
Cal. App. 3d884,889-91 (1970);Peoplev. Bevin~ 6 Cal. App. 3d 421, 1';"i 

> •• 'Ofl 

. 42~~!;ZO}~qUirements are manifest by the Supreme Court's pro- \'i 
nouncements in McCray v. JUinois~ 386 U.S. 300, 304-305 (1967). " 
There, the court pointed out that the officers had ,prop~rly:. . 

(1) Related prior occasions when th,e informer l.lad given mlor­
mationresuitingin conviction~ includmg the names of the persons 
convicted/ and . . 

(2) Described "with specificity" what the ~nformer actu~ly SEJ1d 

and why.the officer believed the l?formatio~ was credible~ the 
underlying circumstances from WklC~ the ofl!cer c~ncluded that 
the informant was "credible" or hIS mformation rehable., 
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Sfee also P~ople v.Marque~ 259 C~l. ,~pp. 2d 593, 599 (l~s.s), t\ 
wh4re the offICer who assumed responsIbIhty for the arrest testified I :/f 
that he had obtained information directly from an informant who !. \ 
claimed to have knowledge of the criIne under investigation. "This LI 
report was by itself sufficient to justify the arrest if it came from a Ii 
source of tested reliability. [Citation.] The only additional data jt f 
needed was that the informant had proven himself :reliable in the ··1 
past. This was the link supplied froIll within the department, by 1.~ 
Sergeant Appier's statement [of the informer's proven reliability] . ~ 
to Camacho [the arresting officer]." But compare Wong Sun v. I, ~ 
United State~ 371 U.S. 471 (1963), where the court said that the t 
informant was not "reliable," as hehad never given information to 1 
the agents before and inadequab~ly described the person subse~ i I 
quently arrested; and Peoplev:Johnson~ 68 CaL 2d 629, 634 (1968), L! 
where the only evidence of reliability was the officer's opinion that 11 
t~e informer was reliable, without any showing of the underlying \ .. 1 
clrcumstances or any other factual proof in court as to reliability 1 t 
and credibility. . jI 

In Peoflev. Spence~ 22 Cal. App. 3d 786, 794(1972), it was said 1°1 
th~t the m~ormer 'yas reliable as he had given information on two 1 ~i , 
prIor occaSlOns which had proved to be accurate and reliable. \ );~ 

t.t § 6.03: The Anonymous (Untested) Corroborated in­
formant-Requirements 

Although information provided by an anonymous informer is 
relevant oli the issue of reasonable cause, in the absence of some 
pressing emergency, an arrest may not be based solely on such 
informati()n~ and evidence must be presented to the court that 
would justify the conclusion that reliance on the information was 
reasonable. In some cases the identity of or past experience with~ 
the informer may provide such evidence, and in others it may be 
supplied by simi1ar information from other sources or by personal 
observationsbfthepolice. Peoplev. Abbott 3 Cal. App. 3d 966, 970 
(1970) . 

EXAMPLES-SUFFICIENT CORROBORATION 
In People v. BeTutko; 71 Cal. 2d 84,90 (1969), the State Supreme 

Court held that it was unnecessary to determine whether the 
anonymous information was legally sufG~ient in itseifto constitute 
probable cause for the arrest since it at least warranted further 
investigation (surveillance) which, in turn, revealed further facts'to 
support the arrest. See also People v. Carmica4 258 Cal. App, 2d 103, 
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106 (1968). Similarly, in People v. Terry, 70 C~. 2d 410,428 (1969), 
two unfamiliar (untested) youths informed o~lCers that defendant. 

in possession of marijuana and the offlce~smade the, cor~ 
:O~orating observation of a marijuana cigaret,te m defendant s au­

b;l . held probable cause for defendant s arrest was present. 
tOTO ;e~ Je / Sandoval 65 Cal. 2d 303, 308-10 (1966), the court 
no~d n01~ss than six cir~wnstances corroboran,ngthe statrment of 
n arrestee-informer that defendant, of cert~m age, we~~ht, and d 'ption driving a 1956' or 1957 Oldsmoblle, was waIting at a 
c=:~~n loc~tion to deliver a quantity of heroin. First, .th~ officers 
interce ted a telephone call from defendant who unwlttin,gly t?ld 
th ffi~ers he had the "stuffH in his pocket and urged the hstemng 
o~~er to "hurry up." Second, the officers knew that the arrestee~ 
informer was aware of defendant's whereabouts and a pr~arranged 
meeting by virtue of the telephone call and the arr~stee s con~uct 
at the tiIne of the arrest, leaving the premises .. T~lrd, th~ offICers 
had no reason to assume the informer was fals~ymg the l~forma~ 
ti . Fourth defendant's presence at the appomted location cor­
r~~~rated the informer's statement. ~ifth, defen~ant gave an 
inherently implausible explanatio~ for hIS presence. SIXth, t~~ nee~ 
for swift action was present by vutue of d~fenda?t-caller '" stat~, 

t to "hurry up " although concededly no pressmg emergency 
~:~ present Which, alone, would have justified an arrest on the 
uncorroborated information. See also People v. Lara) 67 Cal. 2d 365, 
375 (1967), criticized in another respect m People v. Mutch 4 Cal. 
3d 389, 392 (1971). . d 

Corroboration of an informer not proved rehable may be (an 
often is) supplied by furtive or suspicious conduct~bs~rved by the 
police. Thus, the quick movement of footsteps WIthin the apart~ 
mentand the sound of a shade going up ~r down may corroborate 
the possession of narcotics (People v. Guidr~ 262 Cal. App. 2d 495, 
498 (1968) [dictum]; Peoplev. Remijio~ 267 Cal. App. 2d 180 (1968), 
or other crimes (People v. Talle~ 65 Cal. 2d 830, 836 ,(1967)). C£ 
Pe 'fJlev. Fein, 4 Cal. 3d 747, 753 (1971). The corroboration may also 
ta~ the form of statements from a subsequent arrestee ~Peop~ v. 
Camerano) 260 Cal. App. 2d 861,866 (1968), overruled 1D ano~ t:~ 
respect by People v. De $antiago~ 7~ Cal: 2d 18). 30 (~969))? J, 
failure to produce evidence of regIstration 01' Identity (Peop ehv. 
Valdez 239 Cal. App. 2d 459, 462 (1966), overruled on ot. er 
grounds. People v.Doh(jrt~ 67 Cal. 2d 9,15 (1967)). Corroboration 
may inv~lve matching detailed descriptions. p~ople v. West 3 Cal. 
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App, 3d 253, 257 (1969). ?<:eFnited St. tes v. Manning, 448 F.2d 992, 'I 
999 (2d Cl;, 1971) (specific infotmati,on\verified in part~ predicted Ii 
d~felldant ~ movements, .who had pno~ llle?al dealings; heard run- I J 
mng, scufflmg, and ~u~ned ~onversations m ~esponse to knock). ref 

The cases abound m mstances of corroboratIon. Some indication II 
of the, techniques invol,:ed j~ shown by the following classification: ! .. 1 

'!n.rted Sta~esv. Harr~~ 103 U.S. 573,576 ("independent corrobo-I) 
r~tion of the :nformant )f /onesv. United States> 362 U.S. 257, 271 .. ! 
( cor::?boratIon throug91other sources of informatic)ll"); Winson v.:!' 
Sup~l1or Cour~ 46 Caly2d 291, 295 (corroboration by "similarinfor-, 1 
mation from other sources") People v. Fein 4 CaL 3d 747 752} 
(COrro.bo~ation by other "facts, sources or circ~mstances"); P;ople ~·.··I 
v,.Supenor Court (Johnson), ?Cal. 3d 704 (co~roboration by "de- I 
taIled nature ~f ... observations and by ... mformation"); Skel- !.f 
!,on v: Super/or Cour~ 1 "Cal. 3d 144, 154 n.7 (corroboration by I.J 
totahjty of C1rcumstan~es ); p'~oplev. Digg~ 161 Cal. App. 2d 167, I·j 

171 (1.~58) ~corrobo:ahon by .facts kn?wn or discovered"). I! 
. Separate Informat~on from dIfferent mformers Illay under some I t 

Cltcumstances constitute corroboration. See People v. Sheridan, 2 j I 
Cal. App. 3d 480 487-89 (1969)/ c£ Ovalle v. Superior Cour~ 202· I;r­
Cal. App. 2d 760, 763 (1962). As was said in Peoplev. Garcia> 187 Cal. L, 
App. 2d 93,100 (1960), quoting from Peoplev. Taylor: 176 Cal. App r.} 
2d 46, 51 (1959). ,. IJ 

"This information came not from a single source but from nu- !J 
merous individuals, separately. One may with reason discount a lJ 
s~or)' brought to him by a single individual. He may continue to 1'''1 

v~ew the story with suspicion wh~n a secOJ:d person relates it to 1 f 
hIm. But when he gets the same Information from a number of i I 
ind~pen~ent sources-that a certain man is selling narcotics- 1°1 
he IS entItled t~ attach some d~:g~ee of reliability to it. It may be I t 
th~t the story IS untrue. But It IS also possible that a so-called t; 
~e~Iab.le informa~t is not telling the truth, or that his information .1. 
IS Incorrect. . . " t 

~nP~oplev. Gamboa~235 Cal. App. 2d444,448 (1965), the court put I 
It thIS way: I f 

«The totality of information, coming from a number of inde- it r 
pendent sources, may be sufficient even though no single item . { 
m~ets the test. If the smoke is heavy enough, the deduction of I' 
a fire becomes reasonable." . '1 

An important qualificatio~ to this rule was pointed out in People \ .. , 
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v. Fein, 4 Cal. 3d 747, 153 (1971). There must be a sho~ing of w~at 
information each ~ormer furnished and whethe~ the I~ormaho~ 
was independently furnished. In the absence of thIS the~e IS no basIs' 
for holding that the statements were truly corroborative. 
. EXAMPLES-INSUFFICIENT CORROBORATION 

It is clear that the mere fact that the defendant, who possesses a 
criminal record is found at the address named by the pntested 
informant, is insufficient corroboration. People v. GaDego~ 62 Cal, 
2d 176 179 (1964); relying on People v. Reeves.s 61 Cal. 2d 268, 274 
(1964)'; Peoplev. Scott 259 Cal. App. 2d 268, 276 (1968). ~he.crimi­
nal record, though relevant to probable cause, does not Justify the 
conclusion of the particular defendant's present violation of the 
law. People v. Scott, Ibid 

Nor may corroboration be based on fruits of an unlawful search 
of another person. People v. Reeves, supra, 61 Cal. 2d 268, at 275 

(1964). 
Furthermore, information from a second anonymous informant 

was not alone corroboration of the original anonymous informer 
under the circumstances presented in People v. TaDey, 65 Cal. 2d 
830, 836 (1967). Cf Pe9pie v. Fein, 4 Cal. 3d 747, 753 .(1971). . 

The mere assertion of a legal right is not corroboratIOn. Thus, In 
Lewisv. Superior Court, 226 Cal. App. 2d 102,103 (1964), an untest­
ed anonymous informant told the police that marijuana was to be 
smoked at a named location (a flat) on a particular night. No detail 
of hour, number, names or descriptions of participants was given. 
The court held no corroboration was provided by the officers' ob­
servations of: (1) the petitioner's mere entry into the flat, late at 
night, with three others, one of whom had served aja~ sentence for 
posses~ion of marijuana; (2) two of the occupants' leavmg the ap~rt­
ment, . then re-entering, slamming the door shut, and shouting 
"cops" when the officers called to them. 

See Wlll'teley v. Warden of Wyoming Pem'tentiary, 401 U.S. 560, 
5fl.h(1971). . 

'.1U1 'order for corroboration to be adequate it must pertam to 
dek~~danfs alleged illegal criminal activity; accuracy of informa­
tion regarding the suspect generally is insufficient. People v. Fein, 
4 Cal. 3d 747,753 (1971); People v. Sotelo, 18 Cal. App. 3d 9,16-17 
(1971). 
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THE CITIZEN.INFORMER DISTINGUISHED'· also peoPle-v. Scot~ 259 Cal. App. 2d 2~ 282 (1968). This is true 
.Note tluo.t the test of corroboration is not applicable wh I, even though the prosecution does not seek to make substantive 

cltJzenobserves criminal activity. Peoplev. Lewis. 240 Cal A;;e2d It (evidentiary) use of the information. People v. Garcia, 67 Cal. 2d . 
546 (1966). Thus in PeopJe v. Guidry, 262 Cal A 2d' 495 498 ! f 830, at 838 n.B (1967)." ,,> 
,(1968), the court said that although tru: offense ~a,P!;t com ~tt d II Stated another way, nondisclosure is improper where the inform-
~ the in.=edi~te presence of the citizen, "the' type of tekva:t I'! ant is a material witness on the issue of guilt People v. Welch, 260 ~formabon wluch she had observed was so complete and so unam- I I Cal. APl.'· 2d .221, ~26 (1968) (the anonymous mformer waS not 
blguous that the officers were justified in relying on that' £ . I I . a matenal Witness m any respect); People v. Brown, 259 Cal. App. 
tion." In orma- ! 1 2d 663, 671 (1968) ("There is nothing to indicate the informer was 

.See §§ 2.13 and 6.08 for a discussion of the citizen info d L ! a participant in the crimes charged or that he would be a witness 
tnrte." rmer oe- r J whose testimony could benefit the cause of defendants.") ; People 

§ 604- Dis.J, >£ h r. ,£ {'t v. Scott, 259 Cal. App. 2d 268, 280-81 (1968) (Hthe identity of the 
, _ . ,c osure ,0 ,t e J.DIOIOllll1t (:', f informant was material") . . 

T~e E~Idence Code sets forth in separate sections the privilege I] The cases therefore uniformly hold that if an informant was a 
agamst dlsclosure of official information communicated by infor- 1 of participant in the act his identity must be revealed. Roviaro v. man~ (; 1040) and the privilege against disclosure of the identities Ie United States, 353 U.S. 53, ~1 (1957). Moreover, as demonstrated 
o~ stwh mformants (§ 1041). It also sets forth special rules regarding 'jl by People v. Garcia, supra, compulsory disclosure is not confined to 
t. e con~uences of invocation of such privileges in a criminal the participant informer, but to the material witness who might 
a:oceeddlllhg (§ 1042): Although the rules relating to disclosure are \" ("reasonable possibili~") have testifi~d in defe,ndant's favor. Thus, 

Iscusse ereafter In the context of probable cause for an arrest· { in Garcia, where the informant's testimony mIght have supported 
they are equally applicable to probable cause for the issuance of ~ t the defense that defendant was just a visitor, the conviction was 
def~c~ wa:;rant: Thu~, for e~ple, an informant "material to the I I r~ver~ed. becau~e of the prosecution's refusal to identify the inform­
e ,n ant s ~t or mnocence would not be subject to the privi- I·j ant. Snnllarly, m People v. Perez, 62 Cal. 2d 769, 773 (1965), the 

leg? of non<hsclosure~ ~heth~r the informant's data formed the Ii, informer:s testimony might ~~ve confmne~ defen~t's testi~ony 
ba:ls (pr90babl~ :ause) eIther lOr a search warrant or for an arrest. I t, that he dld not know the maTlJuana was In hls posseSSIOn; nondlsclo-

n 196 prOVISions of the Evidence Code were amended so as to I I sure was found to be reversible error. 
gr"'?t the s~e protection to informers in all criminal cases fonner- I! In Honore v. Superior Court, 70 Cal. 2d 162 (1969), defendant 
ly gIVen to mformants in prosecutions of so-called "hard" narcotics t\, f owner was not present ,when the informant visited the premises 
cases. f and observed contraband; hence the informant was a material wit-

§ 6.05. Where Disclosure Is Required I I ness. See too Price v. Superior Court, 1 Cal. 3d 836, 842-44 (1970). 
First 't. . b I I See Theodorv. Superior Court, B Cal. 3d 77, BB-S9 (1972). 

idenfty I fS In:£, ent upon the defendant seeking to discover the I, -I Wilen th, e prosecution can he compelled to disclose, the address 
denc 1 ili "!' £m ormant ~d demonstrate that, "'in view of the evi- I as well as the name must be given up. See People v. Diaz, 174 Cal. 
guilt :~d ~o~d?rml er wo

fh
. ~de a ~aterial witness on the issue of 1 _ App. 2d 799, 802. (1959). 

. . , ,~sc osure 0 IS 1 entity would deprive the defendant 1 J of a faIr trIal. Peoplp v. Garcia,67 Cal. 2d 830, 839 (1967)' Pea !.Ie III § 6.06: Where Disclosure Is Not Required 
y. ~eweU. 3 Cal. App. 3d 1035, 1039 (1970). However that"burl.,n I I From th~ foregoing discussion, it can be said that disclosure of the 
is ti.char~ed when the defendant demonstrates a "~onabl~'pos- r! informant is not required where the informant's identity is im-
$1 "ty t. at lh:e anonymous informant whose identity is sou ht I I material to the issue of guilt-i.e., where there is no reasonable 
could g1V~ evidence. on the issue of guilt which mi ht result

g 
in . 1 ' possibility that the inforI1l!'r will give evidence which might reslllt 

defendant s exonerahon." Ihid at 839-40. (Emphasis gadded.) See iJ in defendant's exoneration. People v. Meyers, 6 Cal. App. 3d 601, 
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608-09 (1970). Nondisclosure is proper under the following circum· I ".)i~ble.informatlon supplied by a reiiab]einformant." (Emphasis 
stances: . t""~ added.) I 

(1) Where thereisa ·~71ereinlormer''-i.e'J; where the informer r f (5) Wheretheinformantsnameisalread)rknov.mto thedefend-' 
merely points the finger of suspicion at a person whQdla$ ,violated t.~ ant "A defendant who knows the identity of the informer ordinar-
the law. See, e.g., People v. Garcia, 67 Cal. 2d 830,837 n.5 (1967) ! i ily will not be prejudiced by a refusal to disclose that identity." 
(cases collected); People v. Scott, 259 Cal. App. 2d' 268, 281 (1968); r ,t People v. Jf'illiarils, 255 Cal. App. 2d 653, 660 (1967) (Defense coun-
Peoplev. Brown, 259 Cal. App. 2d 663,671 (1968); Peoplev. 'fJ'elch, l) sel admitted to the court, '"my client knows who the iJllormant 
260 Cal. App. 2d 221,225--26 (1968); and Peoplev. Williams; 255 Cal. I} was."). ' 
App. 2d 653, 660-61 (1967). In such a situation, the informer merely j ! (6) fVhere the informer was used only as a lead to i1lformatiol1 
puts the wheels in motion which cause the defendant to be suspect- r! independently verified by other means. See Peoplev. WilJiafl1s~ 255 
ed and arrest~, but he plays no part m t~e. ciim~al act wi~ which.·. 1;1 Cal. App. 2<1.653, 661 (1967), where the informefs communiooti6rl 
the defendant IS later charged. The pnvilege agamst nondIsclosure It was not relied upon for probable cause fol' the arrest; rather, the 
ap~lies since the informant's identity is not necessary to the defend- I:t officers acted upon information independently verified by a victim-
ant s case. . q ob8erver. 

(2) Where the ipformers identity is so~ght merely for the pur- I j The defendant is not entitled to disclosure of the informant's 
pose of defendants challenge to the maglstrate~ determination of r:J identity upon mere speculation. People v. McCoy, 13 Cal. App. 3d 
p~obable cause. See People v. Flores, 68 Cal. 2d 563, 566 (1968), !~'1 6~ 12 {1970); Peoplev. Thomas, 12 Cal. App. ~d 1102, 1112 ~197.0). 
rusapproved on another point in People v. De Santiago, 71 Cal. 2d j f It may also be noted that while the prosecution has no oblIgation 
18,28 n.7 (19~9);. People v. /ohnsoll, 68 Cal. ~d 629,633(1968). In I J to produce the informer at trial, the police cannot deliberately 
McCray v. 11l1110l8, 386 U.s. 300, 305. (1967), the United States Su~· I, j resolve to make no effort to learn the residence of the informer or 
preme Court held that when "the issue is . . .' probable cause for II to establish a way by which to locate him. The police should make 
an arrest or search • . . police officers need not invariably be re- I! such inquiries and arrangements as are reasonably necessary to 
q~ired to disclose an informa~t's identity if the tricl judge is con- I f enable the prosecution and defense to locate him. Eleazerv. Su-
ymced . : . that t~e officers did rely in good faith upon credible \i perior Court, 1 Cal. 3d 847, 852 (1970). 
mformatIon supphed by a reliable informant." In McCra)~ the Su- 11" co preme Court upheld an Illinois nondisclosure statute similar to! § 6.07:' Police Broadcasts and Other Official i70UICeS 
California Evidence Code section 1042 (c) . ! f It is well. established that probable cause for an arrest rnay be 

(3) . Where the defendflIll' does not request disclosure. Compare ! I based exclusively on information communicated to the ar.,'esting 
People v. McShann, 50 Cal. 2d 802, 808 (1958); see People v. Flores, 1 t officers. from official sources where that information originates 
68 Cal. 2d 563, 566 n.3 (1968), ru'sapprov.~d on another ground in ! i from a r~liable source. People v. Sullivim, 255 CaL App. 2d 232, 236 
People v. De Santiago, 71 Cal. 2d 18, 28. h.7 (1969). People v. Ar- I·} (1967). This may include a police teletype informing officers of an 
chul~ta, 16 Cal. App. 3d 295, 299 (1971) (Pleaded guilty instead of iol outstanding warrant (People v. H'ebb,.66 Cal.2d 107, 112 (1967); 
seekmg mandamus). 1 i People v. Williams, 263 Cal. App. 2d 756 (1968)), .tlw telegraphic 

(4) Where tke informant~ name is unknown to the o.fficers. In ! 'r warrant its¢lf (People v. lVaughton, 210:Cal.l\pp. 2d 1; l2; (1969); 
People v. PreWItt, 52 Cal. 2d 330, 338 (1959), it was held that where II People v. Siwfor~ 265 Cal. App,2d 960~ 964' (196{j)) , or a telephone 
probab.le ca:us~ is established by information from an informer I' call or police broadcast . (Peop/fJ v. Lara, 67 Cal.Zd 365, 374 (1967); 
whose Identity IS unknown to the officers, the officers may nonethe- I. People v. Schader, 62Gat2d 716 (1965); Peoplev.Ll1mar~ 267 Cal. 
less be ?ross-examinedfully as to the facts that might tend to identi- ,\1 App. 2d 900 (1968)(:.f.'~Qple v. Honore, 2 Cal.A:pp. 3d 295, 300 
fy the mformer and test the officer's credibility. This would seem ,t (1969)). • .{:'. 
to he consistent with !4cCray v .. Il!inols, 386 U.S. 300, 305 (1967), II However, m those mS\lUlces where theta does not exist an. out· 
supra paragraph (2), smce the prIvIlege may be claimed only upon }, J standing arrest warrantl the prosecution is required to show that l t . 
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the officer who initiated the request for defendant's arrest had 
reasonable cause himself to believe that defendant had committed 
~ felony. People v. Lara, ()7 Cal. 2d 365 at 374 '(probable cause 
present); People v. Marquez, 259 Cal. App. 2d 593, 598-600 (1968) 
(same); Peoplev. Hunt, 250.Cal. App. 2d 311, 313-14 (1967) (proba­
ble cause .abse~t);,People Vi Madden, 2 Cal. 3d 1017, 1021 (1970) 
(prosecuhon failed to show that officer who gave information had 
adequate basis for his bel~ef); People v. Poehner, 16 Cal. App. 3d 
481, 486-89 (1971) (a yaltd arrest may be made on information 
received through official' channels even though the information 
received i~ incorrect) provided reliance on it Was reasonable}; Pea­
plev.Kmght, 3 Cal. App. 3d 500, 503 (1970)' (similar); Whiteleyv. 
Warden of Wyoming Penitenti[!ry, 401 U.s .. 560, 568 (1971) (arrest 
on police bulletin not proper where there was an inadequate basis 
for the. radio bulletin); United States v. Holmej; 452 F.2d 249, 261 
(7th CIr.1971); Peoplev. Van Sanden: 267 Cal. App. 2d 662, 664-66 
(1968) (traffic warrants; arrest not justified). 

It ~hould be remembered that although official channels may 
provIde probable cause for an arrest, the facts necessary for the 
arlles~ must be known to th~ arresting officers. See § 5.01, supra. '. 

, Hence, inIJrfce v. Taylor Implement Co., 391 U.s. 216 (1968), thJ~ 
local authontIes were confronted with facts sufficient to establish 
probable cause for the defendant's~ arrest, but the skeletal informa­
tion transmitted to the arresting officers in another area was 
deemeq. insufficient for the arrest. 

It is also said that an officer, without personal knowledge of the 
facts, can .act by direction. See Restani v. Superior Court, 13 Cal. 
App. 3d 189, 196 (19't0).See too Whiteley, supra. 

§ 6.08: Citizen Iniornlers 
A~arrest may be predicated on the observations of private citi­

zens .w.ho report crimes committed ip. their presence. People v. 
LeWiS) 240 Cal. App. 2d 546 (1966); Peoplev. Gardner, 252 Cal. App. 
2d 320,324 (1967); Peoplev. Scoma,71 Cal. 2d 332,338, n.7 (1969). 
A citizen who purports to be the victim of or to have witnessed 'a 
crime is~le~ated to the category of a reUable informant even 
though his reliability has not theretofore been proved or tested. 
People v. Waller, 260 Cal. App. 2d 131, 137 (1968); c£ People v. 
Coleman, 258 Cal. App. 2d 560, 564 (1968); People v. Chave~ 275 
Cal. App. 2d 54 (1969); People v. Bevins, 6 Cal. App. 3d 421. 425 
(1970). . ., 

82 

t' 
t 

\ 

t 
l 

The foregoing principle is subje~t, ~owever, to the quali~cation 
that the h,formation related to the officer~, an.d acted upo~) ~ould. 
cause a. reasonably prudent man ~o. believe and consCl.enti?uslr. 
entertain an honest and strong SuspIC.l.On that the accused IS gUIlty. 
PeopJev. Guidry, 262 Cal. App. 2d 495, (1968) (the type ofreleva~t 
information which the manager.of an apartment had .observed m 
defendant's apartment-blackened spoon, needle, syrm.ge; ~eedle 
marks, abnormal behavior-was so complete ~d unam~:)lguous that 
the officers were justified in relying on that mformation); People 
v. Waller, supra (two boys furrlished ~y~witnes.s accounts of the 
crime as well as identification ofthe cnmmals and the place ,of the 
crime: the arrest and attendant search were therefore upheld); 
Peopiev. Summerfield, 262 Cal. App. 2d 626, 629 (1968) (defendant, 
a burglar, was discovered in wi~ess:s. dressing room and followed 
to nearby apartment; arrest Was JustifIed); People~. C!ameron? 256 
Cal. App. 2d 135, 137-38 (1967) (defendant fit deSCrIption prevIOUS­
ly given officers by burglary victim) ; Mann v. ~uperjor Co.urt, 3 Cal. 
3d 1, 6-7 (1970) (police could assulne that aSSIstant sup.ermtendent 
of schools was reliable but he had not personally w~tnesse~ the 
narcotic parties he had reported and was merely passmg on mfor-

mation). d 
The language employed in Krauss v. Superior Court, 5 C~. 3 

-418,422 (1971) sho~d. be noted: '.'Alth?ugh her sta.tu~ as a citizen 
informer did not elimmate the necessity, of establishmg that her 
information was reliable, . the circumstances of her ~scover~, ~he 
details of her information, and her pri.or experience III exanll~g 
marijuana justified the magistrate in concluding that she was relia-
ble." !_£ • 

The officer may have to verify the status of the llllormer m some 
cases. See McClellan v. Superior Court, 18 Cal. App., 3d 311, 314 
(1971) , where a bare telephone call from a gas sta~on at.tendallt ~as 
held to be insufficient to permit his use as a reliable mformer. 

On the other hand, in People v. Rigsby, 18 Cal. App. 3d 3~, 42 
(1971), it was held that an arrest could be ?Iade on the baSIS of 
information from a minor who was under the influence of drug.s and 
who pointed out her supplier. "The critical factor in .the cas~ IS ~h~ 
exigency which faced Officer Simpson. He b;d no tiI?e to mv~sti­
gate further before acting;·the accused could fl~e whIle t~e officer 
investigated or obtained a search warrant. It IS also obVIOUS that 
such delay might give the accused time to destroy or sequester the 
evidence." 
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An anonymous informer js not classed a:s a reliable citizen . _ 
fo~mer. People v. Abbot~ 3 Cal. App. 3d 966,970 (1970). c. ill 

. perl son apparently himself involved in the traffic of narcoti 
IS not c assed as a citizen informer but h' " I '. . c~ 
narcotics traffi, .. . . '.. IS mvo vement ill the 
not known to ~hay mOt strJf ~ of CItizen informer status if it is 
147-48 (1969). e 0 cer. eop e v. ~llrrett, 2 Cal. App. 3d 142, 
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CHAPTER SEVEN 

FACTORS SUPPORTING PRO,BABLE CAUSE 

ti) , 

" § 7.01: Resembles Suspect 
Where a physical description of a suspect is available·to ~n officer 

and a second party fits such description:, an arrest of the second 
party is justifi~d. Thus, in People v: Pratbe~ 268 Cal. 4pp. 2d 748 
(1969), defendant's arrest and an incidental search of his car were 
upheld where the arresting officer honestly and reasonably 
(though mistakenly) believed defendant to be a murder suspect 
portrayed in a police bldletin. See also People v. fViUiam~ 263 Cal. 
App. 2d 756, 759 (1968); People v. Villareal, 262 Cal. App. 2d 438, 
444 (1968); and People v. Sandoval, 65 Cal. 2d 303, 307 (1966), 
where the court assumed, in support of the judgment, that the 
defendant fit the description supplied by an informer. See also 
People v. Atmore} 13 Cal. App. 3d 244,246 (1970). See Hillv. Cali­
fornia} 401 U.S. 797, 804 (1971). 

§7.02: Criminal Record Known 
The mere facnhat the arrestee has a known criminal r€lcord will 

not, alone, provide reasonable cause for .an arrest. As discussed 
supra} § 6.03, it is unreaso,nable to assume from such fact a present 
violation of the law. Beck v. Ohio} 379 U.S. 89 (1964); People v. 
Gallego~ 62 Cal. 2d 176,179 (1964); Peoplev. Ref(ve~ 61 Cal. 2d 268, 
274 (1964); People v. Scott, 259 Cal. App.2d 268, 276 (1968). As was 
stated earlier in People v. Sander~_ 46 Gal .. 2d 247, 251 (1956): 

"[T]he fact that defendant had'been at bookmaker in the past or 
bore that reput~tion and the fact that another bookmaker had 
been on the;prfJmises the day before, would not of themselves 
constitute~\ieasonable cause to·believetlhat defendant's conduct, 
which was perfectly consistent with the lawful conduct of ,his 
business, in fact constituted occupancy of the premises for the 
purpose of bookmaking. . . ." 

\However, when accompanied by othet: circ~mstances, the defend­
apt's criminal record, known by the officers, may enter the proba­
~/le cause equation. Thus, for example, where officers recognize the 
defendant as a convicted felon and observe him in the possession 
of a firearm, an arrest is justified. People v. Seal~ 263 Cal. App. 2d 
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5( 68 • . .1 57 19 ); PeopJev. Carmica4 258 Cal. App. 2d 103 (1968). Similar- \ ... ,',fI.· 
ly, probable cause is present where the, officers on the basis of their ~ 
training and experience observe the defendant, with a known nar- \) 1 
concs conviction, attempt to dispose of narcotics when approachedi 
by the officers. People v. Rodrigue~ 274 Cal. App. 2d 770 (1969); I 
People v. Duarte~ 254 Cal. App: 2d 25, 30-31 (1967). In People v. I I 
Hillery>' 65 Cal. 2d 795: 804 (1967), an arr~st.wa~ prop~rly ~ade?n If .. 
the basIs of defendant s known rape convICtion ill conjunction with II 
other facts linking defendant to· the present crimes of rape and? I 
murder. See also People v. naa 62 Cal. 2d 104 (1964), where, ., 
among other factors, probable cause for an arrest Was presented by J 
defendant's known criminal record, including assault with a deadly '\ 
weapon. See Remersv. Superior. Court 2 Cal. 3d 659, 668-69 (1970) .' f 
(prior arrests based on unfounded charges did not constitute proba- ,. 1 
ble cause for subsequent arrests); People v. Superior Court (John- , ' I 
son), 15 Cal. App. 3d 146, 155 (1971). 'l; ( 

§ 1.03: Adequate Description of Vehicle, It 
"'~here a criminal suspect is reported to have left the scene of a 1·1 

felony in a particularly described automobile and officers shortly . I ~ 
thereafter observe the automobile described leaving the vicinity, ! ·'1\ 

the officer is. entitled to stop the vehicle and question the occu- r 
pants, .or if !he facts (usually an armed offel!se) warrant it, arrest \., 
the dnver. An arrest may also be made at a time subsequent to the ,{ 
offense where the officers are provided with a sufficient description ,'! 
(e.g." make .and license number) of the automobile used and other W 
facts to link the defendal1:t ~ith the offense in questi0l!' . f1 

Several recent cas~s WIll illustrate an arrest made ill the fIrst t I 
situ~~i.Qp':tJn,P~v . ...GI1andJer, 262 C~A:pp. 2d 350, 354 (1968),t 
the court held that the evidence-an armed robbery a few blocks J 
away in the early morning hOllrs, with defendant's car answering i 
the reported d~!icription (" 'light colored compact station wag- I .. { 

on' ") . being ~~::~~n by the police minutes, possibly seconds, later, 1 J 
travelmg away from the robbery on one of the nearest available !i 
exits-provided probable cause to believe the car's three male oc· .. I 
cupants had been involved in the robbery. The court was not per· I·· r 
suaded otherwise by the fact that only one person perpetnited the . 1; 

robberies: ~'It is common. knowled.ge that fre. quently, perha. ps mor~ . t'l~ .. 
. often than not, wh~re an automobile is used as a robbery ~,etawa¥ 

car) one or more persons remain in th~, vehicle. . \, ." Ihidat 354.1 
The court in" Chandler, supra:elied heavily on the California ,~. , 

t~ 
;/ 

Supreme Court's announce~ents in PeopJe v. Schader, 62 Cal. 2d 
716 722 (1965) where the policeman received a radio reporJ of a 

bbery and m~rder, the suspects heading out of the city in a "late' 
:odel . . '. Cadillac." The same ~r ~imilat vehl~le was later ob­
served by the officer on the, culpnts suspected Ime of travel and 
when he followed it, the cat s speed reduced. The court stated, at 
723 of 62 Cal. 2d, that the officer , ' . . 

"was under no compulsion to investigate further befo;e making 
an arrest. His imI1l'!.fliate duty was to arrest 0e dTl~e: of the 
suspect vehicle"iJisarm him of any weapons,W}'f!1 a ~1lDl1II1. of 
risk to his own personal safety and proceed Wlth h1s mvestiga-
tion." (Emphasis added., 

See also People v. Smith 4 Cal. App. 3d 41, 48 (1970); People v. 
Ortega,2 Cal. App. 3d 884, 892 (1969); Peoplev. Turner, 2 C91. App. 
3d 632, 636-37 (1969); People v. Berr)~ 260 Cal. App. 2d 654, 656 
(1968); Peoplev. Hutchinson, 254 Cal. App. 2d 32,35,40 (1967); and 
People v. Cerda, 254 Cal. App. 2d 16, 22-23 (1967). 

GQmpare, however) Dyke~. Tayi?r Implement Co.} 391l.!.S, 216, 
222(1968) where the arre,'3ting officer was told of a shooting and 
that the su'spects were driving an "old make ~odel car." The fed­
eral Supreme Court held that probable cause tor the arrest was not 
present irtasmuch as the automobile, a 1960 or 1961 Dodge, was not 
sufficiently described to the officers. . . 

An adequate descriptio~ rof the automobIle used ~a~ alS? pro~de 
probable cause for an artest where the automobile l~ dlscov~,red 
remote to the time and place of the offense. Thus, m People v. 
Naughton, 270 Cal. App. 2d 1 (1969), defendant's li~ense n~mber 
was recorded by the witnesses of a burglary. The vehicle, reglstere~ 
to a third person was subsequently found parked near defendant s 
apartment. Sinc~, the defendal!~ had alrea~r ~)een iden~fied by the 
witnesses an(l;.otbers through mug shots, ~lefendant s arrest was 
justified. See also People v. Hi1ler~ 65 C~l. 2d 795, 804 (1967), 
where, among other factors the arresting offICers knew that defend­
ant's uniquely painted black and turquoise 1952 Ply~outh had been 
seen two-tenths of a mile from the scene of the crlffie, a fact also 
conSrmed by the tread of defendant's tires. . 

For the sGope of search incident to arrests ill cats, see §§ 12.04-
12.06, infra. 
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§ 7.04~ FurtiYe CO/lduct 
Officers are frequently confronted with suspicious circum- ..... 

stances, furtive movements or conduct, which give them reason to . 
believe that the person or persons observed are attempting to hide .... 
contraband, instrumentalities, or other eVidence of crime. The· 
term Hfurtive conduct" necessarily overlaps material treated else· 
where, as for example, section 7.07 (refusal to answer questions 
failure to explain, or'e.'ynslveness), and section 7.10 (flight and at~ 
tempts to. escape) and section 9.03 (conduct excusing compliance 
with Penal Gode sections 844 and 1531). Therefore, we look here 
to Hfurtive condu.ct" as applied in its classical sense, the attempt to 
secrete (or destroy) items~ or abnormal behavior, at approach of 
offIcers. . . <I 

The California Supreme Court cautions us, however, that an in­
nocent gesture can often be mistaken for a guilty movement. It has 
recently disapproved of many holdings where reliance was placed 
on R furtive movement. It says that more is needed than a mere 
furtive gesture to constitute probable cause to search. It calls for' 
specifi~ knowledg~ on the part of the officer relating the suspect to , 
the ev~denceof cnme and says that such knowlege may come from 
the twm sources of information and observation: Peoplev. Superior 
Court. (Kiefer), 3 Cal. 3d 807, 818 (1910). 

The narcotics cases proVide, by far, the most fertile field of study 
of I 'furtive conduct." Thus, the narcotics violator will often attempt 
to swallow the contraband: 

"Swallowing narcotics is a popular method of avoiding detec­
tion, and movements of the hand toward the mouth have con· 
sistently been held to be the type of furtive movement that mav 
be assessed i~ tlle probable causf:! equation (People v. Cruz, 61 
Cal, 2d 861). People v. Rodrique~ 274 Cat App. 2d 770 (1969)' 
People v, Duarte" 254 Cal. App. 2d 25, 29 (1967). ) 

When ,the person approached is unable to swallow the drugs or 
narcotiCs, he often attempts to throw the contraband out of the 
officerts presencej this too will provide probable cause for an arrest. 
Peop/ev . .itfonreal264 Cal. App. 2d 263 (1968); Peoplev. Holguin, 
263 Cal. App. 2d 628~ 630 (1968); Peoplev. Morale~ 259 CaL App. 
2d 290~ 296.(1968} (relative to arrest of codefell~ant). Finally, the 
narcotics vlOlato.rmay be arrestj~d aft~f.)~ his attempt to hide or 
concelU the contraband. People v, Doh(f[fJ~~~ 67 Cal. 2d 9, 22 (1967); 
Peoplev. Blodgett., 46 Cal. 2d 114'/117 ('1'~!)6); Peoplev. WalleIj 260 
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Cal. App. 2d Hn) 139 (1968). See People v . . Trotter, 273 CuI. App. 
2d 538 (1969) (armed robbery); In re Gleon E.} '1 Cal. App. 3d 558 
(1970)' People v. Cruz, 6 Cal. App. 3d 384 (1970); People v. A/adi­
Jlez, 6 'Cal. App. 3d 373 (1970); Bergeron v. Superior Courfj 2 Cnl. 
App. 3d 433 (1969). . ' 

HWhere a sunpect merely slams the door shut m the f~ce of l~ves-
tigators aft~~t having been informed that they ate pohce ~fflc~rs, 
there is no probable cause for arrest in the. absence. of somethmg 
more." People v. Satterfielct 252 Cal. App. 2d 270,276 (1967). The 
added statement that "It's the law" or calling out "cops" also do~s 
not supply reasonable cause. Sattel'fielct supra; LeW1S v. $upenor 
Cour~ 226 Cal. App. 2d 102, 104 (1964). ' 

Other examples of furtiveness are alluded to infra} §§ 9.12-9.16, 
relative to circumstances excusing compliance with Penal Code 
sections 844 and 1531. See too § 12.08. 

§ 7.05: Perception of Narcotics USlige " 
The defendant's physical condition and/or behavior, to~ethel,' 

with the officer's knowledge of other factors (e.g., reputatIon of 
premi.ses, presence of other known users or suppliers) I?ay provide 
the officers with probable cause for an arrest. Thus, m People.,v. 
Vllfdez 260'Cal. App. 2d 895, 900 (1968), defendant was arrested f:or 
posses~on of narcotics where his companions, on th~ premise,S :Vlere 
arrested for that same offense and defendant s phYSical condltlClill­
discolored tissue on his arms and abnormal contractiOn ofhis pKlpils 
-confirmed probable cause for the arrest. See Peoplev. Welc)!J 260 
Cal. App. 2d 221, 225 (1968) (fresh needle marks and const1:lctec. 
pupils); People v. Gregg, 267 Cal. App. 2d 567 (1968); P~<!ple v. 
Sanchez. 256 Cal. App. 2d 100, 704 (1967) (defendant $weati1l1g and 
"high"); People v. Kenned~ 256 Cal. App. 2d 755, 157-5~ (1967) 
(defendant hyperac"ive, nervous, pupils contracted); P~!ople ~. 

.Beal 268 CaL App. 2d 481, 484 (1968) (many symptoms of man­
juan~ usage-dilated pupils, heavy eyelids, flaccid face); People v. 
Legg, 258 Cal. App.2d 52 (1968) (marijuana paraphernalia, residue, 
and smoke on premises); People v. Allen, 261 Cal. App. 2d 8, 10 
(1968) (paraphernalia on floor prepared for us~~); Peop],e v. Gold .. 
berg, 2 Cal. App. 3d 30, 34 (1969) (,JManifestatio?s of dru~ use such 
as dilated pupils, slurred speech, and difficulty m balanc.~mg, wh~n 
observed by an experienced officer, present grounds for a vahd 
arrest.") . . 

Similarly, where defendant, an outpatient after a narcotics con~ 
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victi?n, :ru~ses his. NalUn~ test had had suspicious marks ("tracks");\ § 1.06: InsufficientObservations-PerctjJption of Inno-
?Ii hIS aIm} and falls to report for work, probable cause for an arrest .' ;,'i[: , cent Conduct ' 
15 present. Ifacker v. Superior Court 268 GJI. App. 2d 387, 392 rJ By Penal Code section 836, set out supra, § 4.04, an arrest without 
(1968); see afso People v. Carrill~ 64 Cal. 2d 387, 393 (1966) (pa- i.",a warrant can only be legally made if the person arrested has com· 
ro/ee who mISsed Nalline test gave reasonable cause to believe he fhutted a public offense in the presence of the arresting officer or 
possesse;.~ narcotics), ,I the arresting officer has reasonable cause to believe the person 

Possession of marks alone is insufficient to give rise to pl'Obablef arrested has committed a felony. \~lith this provision before them, 
Clause, but additional factors may supply the deficiency. People v.' J the California Supreme Court in People v. Privett 55 Cal. 2d 698, 
Meyers, 6 Cal. App. 3d 601, 606 (1970). '! 701-02 (1961), found that t\1e following facts were far short of those 

rr:he officer may ~lso see the s~spect in possession of a package I jl necessary for a warrantless\arrest: (1) Edwards was seen talking to 
whIch, by reason of Its shape, desIgn or manner of being carried, he " aknownburglar; (2) police records indicated that Edwards himself 
can}~ll contains contraband. Peoplev. Glasgow, 4 Cal. App. 3d 416, t, suffered a burglary conviction; (3) Edwards, defendants and their 
42~-q970); P~ople v. Torraiva, 17 Cal. App. 3d 686, 690 (1971) It children were seen in and about defendant's home; (4) seven or 
(plas~',c bo~ WIth brown subst;mce fell from visor; search O.K. even j't eight men (officers) wearing rough clothing walked across defend­
thougn officers could not be sure of nature of brown substance). l t ants'lawn and knocked on the door after seeing Edwards and one 

On the other hand, merely to see a plastic bag, a brown paper bag '" defendant looking out the window; (5) the lights went out inside 
and a shoe box does not give probable cause, Filitti v. Superior t·~ and no immediate response was made to the officer's knocking. The 
Cour~ ~3 Cal. App. 3d 930, 933 (1972). rr,'t court said, "Taken separately or all together, these facts could not 
( The sight of a handrolled cigarette is not enough to warrant the l,-!' constitute reasonable cause to believe that;, Edwards had committed 

conclusion that it contains marijuana. Thomasv. Supelior court 22 11 a felony so as to justify his arrest without a Warrant." Ibid. at 702. 
Cal. App.3d 972, 977 (1972). . ~ II See also People v. Sanders, 46 Cal. 2d 247 (1956), discussed supra> 

When a suspect appears to be intoxicated but the officer can I,J § 7.02. 
detect no odor of alcohol or other evidence that he is under the b~ 'If' probable cause is to be founded on "furtive conduct," such 
inflllence of intoxica;ting liquor, a strong suspicion is created that Ie"! conduct must be consistent with criminal, not innocent, behavior. 
the suspect is un~eli the influence of a narcotic and a search of hiS!:~ Hence, in People v. One 1960 Cadillac Coupe~ 62 Cal. 2d 92 (1964), 
person for drugs IS proper. People v. Superior Court (Johnson), 22 ~1 the following observations were, as in Privett supra, insufficient 
Cal. App. 3d ~2~, 23() (.1971); People v. Munse~ 18 Cal. App. 3d 440,1 furtive conduct for an arrest: Defendant was nervous, appeared 
.446 (1'971) (sumlar). Munseysays (at 448-449) that the officer does J wary of officers, took an aimless walk in the near vicinity, looked 
not h~ve to b~liev~) the person is under the influence of alcohol. rflt. like an untruthful person and as though he did not own the Cadillac 
Even If the eVlden~:e seems to sh~w alcoholic intoxication, a search r. he was driving. "We find little, if anything, to distinguish Reulman 
for drugs w~lUld belproper. PftOplt.~ v. Steeples, 22 Cal. App. 3d 933 f from any other harried citizen who may have innocently parked his 
966 (1972). , ' '~ automobile in the same spot ...... Ibid at 96. See Remers v. 

Po~ic~ officers Il1!ay arrest and search a person who appears as f Superior Court 2 Cal, ~d 659 (1970), where it was held that there 
somethmg more t~;an a mere casual visitor to premises where the l was insufficient probable cause for arrest when defendant was ob· 
officers know or h~ve reason to believe narcotic activity is occur. 11', served looking over her shoulder, talking to a "hippie txJ?e" male, 
rmg. !Jere p~e~etlce. on the pre~ises, h0'Yever, is fusufficient. ! " ; and removing a tinf.oil package from her purse even t116ugh all of 
Openmg the aoor WIthout knocking and flIght were held to be ' l her actions occurred at a place known to be a site 9f. fr:~\1gent 
sufficient in People v. Tenne~ 25 Cal. App. 3d 16 26 (1972).i narcotics traffic. See also People v. Edgar, 60 Cal. 2d l~'~}lVr~!~,H~63) 

, ' i (mother of defendant did not "conceal" extortion P~lQ'~OS 'by· her 
1 refusal to give them to the officers) ; and Henryv. United $ta.te~ 361 

,/,.t;r')I~~4J1S, ~8 (1959). See peoplev. Superior Court (Kiefer), 3 Cal. 3d 807, 
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818 (1970); see too Cunha v. Superior Court 2 Cal. 3d 352 353 I'" statements to be "unreasonable"). GY. People v. Stage.;7 Cal. App. 
(1970) ~officers saw petitioqer and companion look arovndand .('1 3d 681 (1970) (failure of o .. ne'of four youths ,to produce satisfa.ct9ry 

Compare, however, People v. Torre~ 56 Cal. 2d 864, 866-67 'f. v. Superior Court, 5 Cal.. 3d 855, 861 (1971). 
engage III transactions, not enough). .! t identification did not constitute probable cause to arrest). C£ Gti.l1ik . 

(1961), whe!e the Supr~me Court took judicial notice of the fact fThe po~ce ar~ not Jlecessarily boun? by th~ eXl?lanations and 
that the ca1?sules and Illilk sugar purchased by defendant were for l~. identifications gIVen by suspects. See Hillv. CaJiforma,40l U.S. 797, 
the processmg of narcotics, especially where a known narcotic user f I, 803 (1971) (,'But aliases and false identifications are not uilcom .. 
was seen leaving defendant's apartment. J"l mon."). ' 
. In People v. Fein~ 4 ~al. 3d ?47, 754 (1971), ~t was held that the .. ', § 7.0S: Admissions 

Sight of two burnt manJuana seeds would not Justify an a.rrest for f 
present use, possessi?n or sale in a ~ome, although it wouldjustify! The defendant's admission of criminal conduct to officers will 
a search of a car. Fel.l1 suggests that If there was a reasonable infer- ,f support the conclusion that there was probably cause for arrest. 
ence that a search would unCOVElr larger, usable quantities of drugs, I l~ People v. Hammond, 54 Cal. 2d 846, 853 (1960) (officers had been 
a warrant shcmld have been sought.)j (, told by defendant that he used narcotics); PeopJev. Schader, 62 Cal. 

In People v. Miner, 7 Cal. 3d 219, 225 (1972) the Supreme Court' 2d 716,721 (1965) ("looks like they've got us
H
); People v. Hubbard, 

analyzed what.it felt wer~ i~sufficient circumstances to conclude a . ~ 9 Cal. App. 3d 827, 831 (1910) '("They're reds"); Hoffa v. United 
person was guilty of receIVIng stolen property. The police discov- i States, 385 U.s. 293 (1966) (incriminating statements made to paid 
ered the defendant asleep in a parking lot and saw electronic equip- j.l government informer). Similarly, where such admissions or in­
~e?t. on the rear s~at. ("In.deed, it seems quite unlikely that an '1f criminating,statements are merely overheard the arrest is justified. 
~dlvldual w~o had Just receIved ~tolen'property would go to sleep .i":.. People v. Van Eyk, 56 Cal. 2d 471 (1961); People v~ Kasperek, 273 
In a car, leavmg the contraband m plam sight.~») The defendant's Cal. App. 2d 320 (1969). 
reluctance to p.ermit the sei.zu.re did not add to probable cause. 1· ... I In People> v. Superior Court (Simon), 7 Cal. 3d 186, 197 n. 10 

[ (1972) the"'Supreme Court stressed the importance of inquiry by 
§ 7.07: Failure to ExpJ~w" or Evasiveness 1 I an officer as an investigative devic~ prior to arrest and search. 
W~ereJ when c?nfronte? by officers, a suspect provides an im. f f "". The police officer should remember there is no substitute for 

plauslble expla!1abon for hIS ?resenc~ near the scene of a crime, or 1 f patient and thorQugh investigatioI1-, and should avoid drawing a 
attempts to mtslead the officers, thIS conduct may contribute to II hasty or preconc~ived conclusion' ... ," The court gave examples 
'probable cause for an arrest. f 0 t of how such inquiries may lead to answers that are inconsistent, 
. I~ !eople y. Lyles, 260 Cal. App. 2d 62, 65 (1968) l an arrest was r 'f' conflicting or palpably false. The court cautioned however, that 
J,USti. fie~ paFbally on the d .. Cfend. a. nt's attempt to mislead the officers .' there may be a difference between an explanation which is patent-
mto belIevmg the apartment was not his own. In People v. Waller,.l ly inconsistent or false and one which simply does not go into 
~60 ~~l App. 2d.131, :39 (1968), the fElJ1ure to produce eVidence of' ~o t enough detail to persuade the arresting officer of its truth. The 
idenaty or regJstratI0n augmented justification for an arrest. See l~' latter Jdnd of answer may faU short of the required "objective 
P}so People v. Ceccone, 260 Cal. App. 2d 886, 890 (1968) (same~ t probability of guilt." 
officers reasonably believed vehicle was stolen). In People v. San- 1 Compare, however, the effect of art illegal interrogation on an 
doval, ~ Cal.. 2d 303, SlO (1966), de€endant wa~ found ~t a location q admission and the seizure of evidence after the arrest has been 
n~ed by. an Informer and gave an inherently lmpls,qsible explana- ~ effected. People v. HEde, .262 Cal. App. 2d 780, 787-88 (1968). See 
bon for his presence; this fact with others, justified his arrest. See I § 18.03. 
also People v.. GEfIdjnc~ 254 Cal. API?- .2d 160,162. (1967) (defend- t 
~nt$ pa!ke~ In hIgh bu:glary area, telhng officers "that they were 1 
Just Sltting In the car dOIng nothing"; the court found this and other;! 
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§ 7.09: Reputlltion of PremIses 
The mere fact that a person is on premises where officers h~ve ... 

reason to believe there is criminal activity will not, alone,"justify . 
either his arrest or a search of his person. However, such fact may; 
be considered with others in, assessing probable cause for an arrest. ., 
Thus; in Peoplev. Rodriguez, 274 Cal. App. 2d 770 (1969), defend· 
ant was present at a house to be searched for narcotics and attempt· ~ 
ed to swallow a balloon; his arrest was justified. To the same effect, , 
see People v. Valdez, 260 Cal. App. 2d 895, 900 (1968), ')Ybere de· , 
fendant's physical condition (narcotics usage) at th¢, hoihe of an·, 
other arrestee watranted his arrest. ,;, . 
, Though an arrest may be unwarranted, the offW~KS are at least ' 
entitled to temporarily detain ~nyone when the offMers rationally; 
suspect that some activity out of the ordinary is taking place on the~ 
premises and there is some reason to connect the person under ( 
suspicion with the activity, and there is some suggestion that the; 
activity is related to crime. People v.,\BitlJlt'tZ, 259 Cal. App. 2d 76, 
79 (1968) (officer possessed information about narcotic activity on 
the premises and concluded that the whitel st}bstance in the bow):, 
held by a person leaving the premises was probably hel'oil1:); see'J 
aJsoPeapJev. Sanchez; 256 Cal. App. 2d 700;703 (1967) (defendant' 
arrested in tunnel, a "hangout" for addicts, ~tfter he had been seen .. 
entering and leaving the tunnel from the same end with different '. 
persons, and exhibited furtive conduct when approached); and 
People v. Gsravito, 65 Cal. ~d 761, 764 (1967)' (occupants, by their · 
actions-staying short peridds and departing--warranted at least· 
an investigation; fUrtive conduct on the officers' approach justified 
arrest) . 

§ 1.10: Flight lind Attempts to Escape 
While mere flight at the approach of an 6fficer is not; of itself, .. . : 

grounds for an arrest, the officer is acting within his prerogatives. 
in investigating the reason for the flight. Peoplev. ViDareai 262 Cal. , • i 
App. 2d 438, 444 (1968) (while conducting pat search defendant hit ., 
officer iii the stomach and attempted to flee from the scene of : 
detention); Peoplev. Hines, 260 Cal.~'App. 2d 13, 16 (1968) (agents 
saw defendant look in their direction, say "cops," and walk away); f 

PeopJev.13ianez, 259 Cal. App.;2d 76,79 (1968) (defendant,resem-. 
bling escaped prisoner, runnirigfrom tbe house with a bowl or 

. heroin); People v, Harris, 62 CaL 2d 681, 682 (1965) (defendant told' 
officer) ~'I have got a 'knife'~ and attempted to escape); and People 
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v. Garavito, 65 Cal. 2d 761 (1967) (occupants of hous~, hearing 
officers arulounce themselves at the front door, fled through the 
rear door); People v. Remijio, 267 Cal. App. 2d 180 (1968) (defend­
ant, who had narcotics record and had made sale to informant, fled 
at approach of officers); People v. Boyd, 16 Cal. App. 3d 901,,906 
(1971) (flight from a temporary detention said to be relevant factor 
in finding probable cause); Floresv. Superior Court, 17 Cal:App'.· 
3d 219 (1971) (officer said, "Come here," and defendant ran.),Peo­
pie v. Tenney, 25 CaL App. 3d 16,27 (1972). Compare, however, 
Wong Sun v. United States, 371 U.S. 471 (.1963), wher~ the Supreme 
Court noted that the arrestee's flight was ambiguous since the ar­
resting agent never adequately dispelle4 themisimpression engen-
dered by his own ruse in gaining entry. . 

Examine also what the courts have considered to be "flight," 
excusing compliance with the entry requirements of PenaL Code 
sections 844 and 1531, infra, § 9.12. 

§ 7.11: High Crime Area 
A frequent circumstance articulated in the probable cause for­

mula is the suspect's unusual behavior in or about a highcriine area. 
See, for example, peoplev. Beal, 268 Cal. App. 2d 481,'482 (1968) 
("high arrest· area for narcotics violations"); People v. Muriel, ,268 
Cal. App. 2d 477, 479 (1.968) ("considerable car stripping in the 
immediate area"); Peopiev. Davi~; 260 Cal. App. 2c 186,187 (1968) 
("nm:nerous burglaries of juke'boxes, shine stands and telephone 
booths had occurred in the area"); People v. Hines, 260 Cal. App. 
2d.13,15 (1968) ("high frequency dangerous drugs area"); People 
v. Gaidiner,.254 Cal. App. 2d 160, 162 (1967) (numerous burglaries 
in the ~rea); and Peoplev. Ingle, 53 Cal. 2d 407, 413 (1960) (defend­
ant's presence in area where narcotics trade was known to flourish, 
plus other known factors). Compare People v. Rice, 259 Cal. App. 
2d 399 (1968) (defendant present in burglary area at midnight did 
not warrant arrest) ; People v. Nieto, 267 Cal. App. 2d 1 (1968) (high 
narcotics area, plus unusual hour and furtive conduct). However, 
. a high crime rate area cannot convert innocent circumstances into 
probable cause. Remersv. Superior Court, 2 Cal. 3d 659,665 (1970) 
Cunhav. Superior G1Jurt, 2 Cal. 3d 352, 357 (1970); Peoplev. Moore, 

1,69 Cal. 2d 674, 683 (1968); Peoplev. Conley, 21 Cal. App. 3d 894, 899 
! (1971). . 
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§ 7.12: Recent Neighb6rhood Crime 
Analogous to the preceding section (high crime area) is the sus­

pecfs presence and conduct near the scene of recent criminal 
activity. While this will not, standing alone, support probable cause 
for an arrest, it is often alllIded to among other circumstances 
which, when considered together, do in. fact justify the officer's 
actions. In this connection, see People v. Williams, 263 Cal. App. 2d 

- 756, 757 (l968) (recent armed robbery in area, defendant's unusual 
behavior at intersection .. ) and his physical similarity to the suspect, 
justified arrest); Peoplt:)v. Lopez, 60 Cal. 2d 223 (1963) (recent 

, burglary, painted crowbar protruded from under th~ car seat); 
People v. Hyde, 51 Cal. 2d 152 (1958) (recent burglary of camera 
store, cameras in gunny sackqn·defendanf's rear car seat); People 
v. Duncan, 51 Cal.2d 523 (1959) (defendant present four and a(half 
blocks from scene of recent rape~murderr'()f elderly woman, plus 
other conduct and lack of explanation);PeopZe v. Joines, 11 Cal. 
App. 3d 259, 262-64 (1970) (recent armed robbery in area and 
defendant's suspicious activity in car). 

§ 7.13: Presence .ofOther Known Felons 
A suspect's association with other known felons is insufficient. to 

warrant his arrest absent other circumstances indicating criminal 
responsibility. Thus in Peoplev. Privett, 55 Cal. 2d 698,702 (1961), 
the ,Supreme Court cautioned: 

"The facts that Edwards had a burglary record and was seen 
talking to a known burglar, while relevant, are not sufficient to 
constitute reasonable cause to believe that Edwaros had com­
mitteda burglary or an.y other felony." (Emphasis added.) 

However T association with those having a criminal record is ove 
of the myriad factors which, together, will justify the arrest. Peop1e 
v. Cerda, 254 Cal. App. 2d 16, 23 (1967) (officer at least entitled to .. 
question defendant, who was occupant in car of prime forgery , 
suspe.ct); People v. Duarte, 254 Cal. App. 2d 25,29 (1967) (deferid-
ant, known narcotics user, was seated in automobile owned by 
par.ole violator with narcotfcsconviction and talking to Perez, also 
a known user who had been arrested for narcotics violations); Peo­
ple v. Morales, 259 Cal. App. 2d 290 (1968) (known narcoticsarre· 
stee seen leaving premises of defendant); People v. Torres, 56 Cal. 
2d 864 (1961) (same); Peopl(]v. Lyles, 260 Cal. App. 2d 62,65 (1968) 
(defendant met narcotic addict on bail); cf Nugent v. Superior 
Court, 254 Cal. App. 2d 420,426-27 (1967) ("mere"association with 
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a person who issues ~ ~heck agains~ i.I1:su~icie~t fu~ds is not suffi­
cient to establish cnmmal responslblli~ ). SImIlarly, mere ~res­
ence of a person on premises where officers have reason to beheve 
there are narcotics will not justify either his arrest or search, but 
additional factors may supply probable cause. Pierson v. Superior 
Court, 8 Cal. App. 3d 510,521 (1970); Peoplev. Benedict,2 Cal. App. 
3d 400 403 (1969) (presence of other felon plus fumbling to get 
wallet: slow and slurred speech and constricted pupils). ' 

§ 7.14.: Hearsay 
Hearsay is competent for the purpose of establishing reasonable 

and probable cause for an arrest. Adamsv. Williams, 32 L. Ed 2d 612 
(1972). In People v. Hale, 260 Cal. App. 2d,7B?, 785 (1968), a police 
officer intercepted a telephone call at the reSIdence of an arreste~, 
from the defendant who identified himself as "Tony" and asked If 
Bill had "scored th~ stuff." The officer replied, "Yes," and told him 
to come on up. The court held: "Arrival ~t a ~iven location of a 
person bearing the same name as that gIven by a caller on the 
telephone at the approximate time given in a telephone conversa~ 
tion is probative of the fact that the 'Tony' on the telep~?ne and 
the 'Tony' at the door are in fact one and the same person. People 
v. Hale, 262 CaL App. 2d 780, 789. The arrest and search of "Tony" 
was therefore proper. See also People v. Gonzales) 68 Cal. 2d 467, 
472 (1968) and People v. Sandoval 65 CaL 2d 303, 306-07 (1966) .. 

§ 7.15: Unusual Hour 
Often significant in the _execution ,of a wa~rantless arrest is ,the 

defendant's furtive conduct late at mght or m the early mornmg, 
which may establish grounds for investigation or help confirm exist­
ence of probable cause to arrest.l!eople v. Beal268 ?al: App. 2d 
481 (1968) (5:50a.m., squatting beSIde parked automobile m narcot­
ics area); People v: Williams) 263 CaL App. 2d75~, 757 (~968) (4:00 
a.m., stopped at intersection for considerable penod of time); Peo­
ple v, Holquin) 263 Cal. App. 2d 628, 629 (1~68) (11:15 p.m., two 
persons seated in smoke-filled vehicle parked m vacant lot) ; PeopJe 
v, Chandler, 262 Cal. App. 2d 350 (1968) (4:45 a.~., automobIle 
matched description of getaway car) ; People v. DaVIS, 260 Cal. App. 
2d 186, 187 (1968) (12:30 a.m., in closed service station .near recent 
juke box and telephone booth burglaries); Peoplev. Meto) 267 Cal. 
App. 2d 1 (1968) (car parked in high narcotics area at 3:30 a,~,). 

. But see Peoplev. Superior Court (Kiefer), 3 Cal. 3d 807, ~25 (19/0) 
(cautions us that innocent people are often abroad at mght). See 
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too PeopJev. Rosenfelct 16 Cal. App. 3d 619, 622 (1971). 

§ 7.16: During the Course of Investigation or Questioning 
Five years pr\Qr to the Supreme Court's decision in''Terryv. Ohi4 ,,' 

392 U.s. 1 (1968)'"the California Supreme Court in PeopJev. Mickel- , ','" 
son, 59 Cal. 2d 448, 450-51 (1963) announced: ' 

1'[W]e have consistently held that circllmstances short of proba­
ble cause to make an arrest may still justify an officer's stopping 
pedes~ians or motorists on the streets for questioning. . . . 
Should the investigation then reveal probable cause to make an 
arrest, the officer may arrest the suspect and conduct a reasona­
ble incidental search. . . . " 

Similarly, officers are entitled to call at the home of witnesses or 
suspects for the purpose of questioning .. PeopJe v. Michae~ 45 Cal. 
2d 751, 754 (1955). But the right~to seek interviews with suspects 
or witnesses at their homes does not include the right to walk in 
uninvited merely because there is no response to a knock or a ring; 
Horack v. Superior Court 3 Cal. 3d 720, 728-29 (1970). 

Officers are often confronted by facts on which to support an 
arrest during the course of investigation. People v. Yeoman~ 261' 
Cal. App. 2d 338, 341-42 (1968), overruled in· another respect in 
Peoplev.DeSantiago~ 71 CaL 2d 18,30 (1969) (officers investigated 
complaint of apartment manager, observed an unusually large 
number of people enter and leave, and confirmed as genuine a 
sample of marijuana obtained from the apartment by the manager; 
entry for arrest was proper); People v. Superior Court (Heap), 261 
Cal. App. 2d 687, 689-90 (1968) (respondng to anonymous tele­
phone call, officers observed marijuana through defendant's open 
door); People v. Berr~ 260 Cal. App. 2d 654, 655-56 (1968) (re­
questing identification, officers saw burglary tool in open view); 
People v. Villareal 262 Cal. App. 2d 438, 443-444 (1968) (flight 
during course of investigation of possible parole violator); People 
v. Garavito, 65 Cal. 2d 761,764 (1967) (officers investigating report 
of unreliable informant were mfZlfby fleeing occuparits when the 
officers identified theselves); pdbplev. Hawxhurst 264 Cal. App. 2d 
398 (1968) (as defendant raised his arms during pat search, plastic 
containers of marijuana were revealed in defendant's waistband); 
People v. Hearet 26f, Cal. App. 2d 747 (1968) (defe::rlant, who fit 
description of armed robber, was parked in poorlylighted area; pat 
search revealed illegal firearms) ; People v. Superior Court (Poole) > . 

267 Cal. App. 2d 363 (1968) (defendant sleeping in car was asked ' 
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to step out, revealiIlg narcotics on front seat)'; Bm:ajas v. Superior 
Court 10 Cal. App. 3d 185 (J.970) (def~ndant arrested after police 
entered her house to prevent destruction of contraband); People 
v. Gorc!on~ 10 Cal. App. 3d 454 (1970) (defendant arrested after 
marijuana was found in containers he :was shipping by air freight); 
People v. Hubbar~ 9 Cal. App. 3d 827 (1970) (defendant stopped 
for traffic violation; admitted possession of drugs after officers felt 
capsules during pat-down search); People v. Akers~ 9 Cal. App. 3d 
96 (1970) (defendant arrested after a search with search warrant 
revealed stolen property); Vandenberg v. Superior Court 8 Cal. 
App. 3d 1048 (1970) (defendant's father consented to search of 
room; defendant arrested after narcotics paraphernalia found by 
officer); People v. Diamonet 2 Cal. App. 3d 860 (1969) (firebombs 
found in car detained for investigation) ; People v. Clark 2 Cal. App. 
3d 510 (1969) (defendant detained for questioning regarding the 
car in which he was riding; officer then found out that the car had 
been rented with a stolen credit card). 
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CHAPTER EIGHT 
, 

SEARCHES INCIDENTAL TO A VALID ARREST 

§ 8.01: The General Rule and Its Limits 
In Chimel v. California~ 395 U.S. 752 (1969), at 762-;-63, the Su-

preme Court stated: 
"When an arrest. is made, it is reasonable for the arresting officer 
to~ search the person arrested in order to remove any weapons 
that the latter might seek to use in order to resist arrest or effect 
his escape .... [or] ... to search for and seize any evidence, on 
the arrestee's person in order to prevent its concealment or 
destruction. And the area into which an arrestee might reach in 
order to grab a weapon or evidentiary items must, of course, be 
governed by a like rule. . . . There is ample justification . . . 
for a search of the arrestee s person and the area 'within his 
immediate control'--construing that phrase to mean the area 
from within which he might gai.'1 possession of a weapon or 
destructible evidence." (Emphasis added.) 

The area within immediate control was defined in 'People v. 
Kin£ 5 Cal. 3d 458, 462 (1971), as the area under a bed where the 
defendant was lying on it. See too People v. Spence~ 22 Cal. App. 
3d 786, 797 (1972)' (search of box six or eight feet from place of 
arrest O.K. when police had good reason to think defendant 
armed); People v. Arvjzu~ 12 Cal. App. 3d 726, 729 (1970) (duffel 
bag at foot of bed in which arrestee is lying, police had cause to 
believe he possessed gun.). 

As Chimel says: 
"There is no comparable justification~ howeveI; for routinely 

searching rooms other than that in which an arrest occurS-OI; 
for that matteI; for searching through all the desk drawer.r or 
other closed or concealed areas in that room itself Such 
searches, in the absence of well-recognized exceptions, may be 
made only under the authority of a search warrant. The 'adher­
ence to judicial processes' mandated by the Fourth Amendment 
requires no less." (Emphasis added.) 

Hence, a search warrant is now required for the search of prem­
ises in the absence of a "well-recognized exception." Thus an arrest 
outside of a house does not justify an incidental sE)arch of the house. 
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Dillon v. Supelior Cour~ 7 Cal. 3d 305, 311 (1972). ',> 

" The requirement of a search warrant is not limited to the search 
of a habitable dwelling house. The Fourth Amendment also pro· 
tects against the search of the contents of other closed objects. Swan 
v. Superior Cour~ 8 Cal. App. 3d 392, 397 (1970) (improper search 
of boarded up, uninhabitable building gutted by fire). 

The defendant's suitcase, in his possession when he was arrested, 
was searched after he was handcuffed. The court held that it was 
not necessary that a warrant be secured. United States v. Mehci~ 
437 F.2d 145, 147 (9th Cir. 1971); PeopJe v. OJson~ 18 Cal. App. 3d 
592 (1971) (two bindies of heroin found in purse dumped out at 
booking). In United States v. Smith, 340 F. SUPP. 1023, 1026 (D. 
Conn. 1972), it was said that an arrest or search may be made of the 
contents of the arrestee's pockets, except in minor traffic offenses. 

§ 8.02: Factual Contexts to Which Chimel Has Little or 
No Application 

Requisite to an understanding of the proper scope of an inciden­
tal search under the Chimel case is a familiarity with those settled 
rules, or "exceptions," which are not affected by the opinion. These 
may be summarized as follows: 

§ 8.03: The Seizw'e of Items in Plain View 
The: Chimel decision does not intimate whether officers may 

seize evidence or contraband out of the arrestee's reach but in open 
view. Coolidge v. New Hampshire, 403 U.S. 443,465-66 n.24 (1971), 
indicates that where the arresting officer inadvertently comes 
within plain view of a piece of evidence, not concealed, although 
outside of the area under the immediate control of the arrestee, the 
officer may seize it, so long as the plain view was obtained in the 
course of an appropriately limited search of the arrestee. 

In Pepple v. Block 6 Cal. 3d 239, 243 (1971), our State Supreme 
Court said, "We agree that Chimel does not preclude the seizure 
of evidence found in plain sight during the course of a lawful inves­
tigation." See People v . Superior Court (Manfredo) , 17 Cal. App. 3d 
195,202 (1971), and discussion infra § 13.01. ct People v. Cagle, 21 
CaL App. ad 57,66 (1971) j Eiseman v. Superior Cour~ 21 Cal. App. 
3d 342, 350-51 (1971) (no plain view, no consent, and arrestee 
walking around did not expand right to search). 
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, §" ,8.04: The' Seizu.re of Items Intentionally Placed or 
Thrown Out of the Suspect's ~~eac.hj' 

D'stilled from the "plain view" doctrine, supra, § 8.03, it can be 
'd\hat officers may lawfully seize an item which they observe the 

~t;fendant place out of his "reach" in a furtive attempt to preve?t 
its seizure. United States v. Bradley, 455 F.2d 1181, 1187 (l~t Clf. 

19~~ too People v. Edward~ 22 Cal. App. 3d 598; 602. (1971) 
(search of jacket defendant had worn and placed on chan, then 
denied it was his). 

§ 8.05: The Seizure of Items Pursuant to Consent 
A "well recognized" exception to the general requirement ~f a 

search warrant is consent by one with control over the premls~s 
searched. Peoplev. Fullel~ 268 Cal. App. 2d 844, 851-52 (1969). ThIS 
has not been affected by the Cbimel decision. See People v. jJrown, 
19 Cal. App. 3d 1013, 1017 (1971). 

§ 8.06: The Seizure of Items During Hot Pursuit or the 
Rendering of Aid 

From the court's opinion in Warden~; H.aydel!' 387 U.S,. 294 
(1967), it can reasonably be said t~at the eXl.gencles of the sltua­
tion" may be such as to dispense wlth the reqUIrement ?f a warra~t 
where premises are to be searched. I~ Warden, p~hce were m 
pursuit of an armed robber seen entenng the premIses (hot pur­
suit); in the California cases of People v. Roberts, 47 Gal. 2d 374 
(1956); People v. Clark 262 Cal. App. 2d 471 (1968); and People v. 
Roman 256 Cal. App. 2d 656 (1967), they were properly. on the 
premis~s in an effort to help stricken citizens (to ren~er aId): See 
also People v.Smith 63 Cal. 2d 779 (1966), on the exceptional 
circumstances" (fresh pursuit of fleeing suspect who has commIt­
ted a grave offense) sufficient to justify an entry and search of 
premises without a search warrant. A se~rch witho~t warrant of. an . 
apartment of a suspect believed to have Just comml~ted a bombmg 
was held valid in People v. Superior Court (Peebles), 6 Cal: App. 
3d 379 (1970). People v. Bair~ 18 Cal. App. 3~ 450, 454 (1971) 
(search of car during riot). But see People v. Middleton, 276 Cal. 
App. 2d 566, 571-72 (1969). In Peoplev~ B,rown, 1~ Cal. App. 3d 600, 
605 (1970) , entry was justified where ~ohce. had m~ormatio~ that a 
helpless child, physically and mentally unpaired, mIght be VIOlently 
assaulted. See too § 9.16. . 
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Howeve~, th~ scope of the warrantless search must be reasonably 
related to the CIrcumstances upon which the search is justified. See 
§ 8.01. 

§ 8.07: The Seizure of Items in Other Rooms. in Plain 
View During Cursory Search for ArmedConfeder. 
ates 

Analogous to the "exigent circumstances" enumerated in § 8.06, 
sLfpra~ are the reasonable precautions taken by an officer to protect 
hImself from an armed confederate of the arrestee. See Warden v. 
Hayden, 387 U.S. 294, 298-99 (1967). However, it is clear that if 
evi~ence ,is to, be seize~. during such cursory search, the items must 
be m plam vlew. ChImel expressly prohibits the search of "desk 
drawers" and the like (395 U.S. 752, at 763), However, while it also 
expressly prohibits the search of "closed or concealed areas" in 
other rooms, it is submitted that under Warden a closet or other 
area into which a confederate could secrete himself is not included 
within that prohibition. In Guevara v. Superior Court, 7 Cal. App . 
?d ~31, 5?5 (1~70), the officer's observation of heroin in plain sight 
~usbfied Its seIzure when the officer walked into the kitchen to see . 
If kn?~n confederates of suspect, arrested in adj9ining room, might 
be hIdmg there. 

In People v. Block 6 Cal. 3d 239, 245 (1971), our State Supreme 
Court adopted the rule of the Guevara case and, rw: • -, ~tted a search 
for confederates. It required, however, that ap~lic'e<.~cer have a 
reasonable basis on which to infer the presence of additional sus­
pects. See too Dl1lon v. Superior Court, 7 Cal. 3d 305, 312-13 (1972). 

§ 8.07 a: The. Seizure of Items in Another Room After a 
.. Request by the Arrestee 

If the larrestee asks to dress in another room, officers may be able 
to make a search for weapons in that area and to be sure that 
evidence wi~l not be destroyed. Curryv. Superior Court, 7 Cal. App. 
3d &16, 849 \ 1970). In People v. Pipkin, 17 Cal. App. 3d 190 (1971), 
the defendant was. placed ~nder arrest at the door to his apartment. 
He asked to go to the bathroom and the law enforcement officers 
accompanied him there. In the toilet bowl were three capsules of 
cocaine. This seizure was upheld. 

In United Statesv. Broomfield, 336 F. Supp. 179, 184 (E.n. Mich. 
1972), there was a combination of an "1 want to dress" situation with 
a search for confederates. The defendant, who was minimally 
dressed, asked to enter the house to change clothes. Once in the 
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house, the age17~ts "fanned ouf'· through it and onto the upstairs 
floor due to an apprehension that other persons may have come to 
the aid of defendant. In a walk·in closet on the second floor, an 
agent located'guns. On a dresser he ~aw ,herOin. A, search warrant 
was obtained- and upheld on the plam VIew doctrme. . 

But see Dt1lon v. Superior Court, 7 Cal. 3d 305, 313 (1972), (de­
fendant's request to make phone call did not justify sear<:h of 

house). 
§ 8.08: The Seizure of Items in the Path of Pursuit 
Theore'dcally, the Chimeidecision would authorize the search of 

areas into which the subject might "reach" as ~e is pursu~d through 
the premises or as he moves about the premIses followmg the ar-

rest. 
§ 8.09: The Seizure of Items in a Movable Vehicle 
The majority opinion in Chime1 has expressly recognized the 

search of "movable" vehicles, assuming the existence of probable 
cause. 395 U.S. 752, at 764, n.9. . 

See § 12.06, for a discussion of searches incident to arrest m a 
vehicle context. 

§ 8.10: The Seizure of Items in the Possession of Third 
Persons Concealing or Destroying Evidence 

While lawfully on the premises to effect defendant's arrest, o.ffi­
cers can arrest persons committing either the crime of concealing 
or destroying evidence (Pen. Code § .135, a misde~eano:) or ob­
structing the officer in the proper dIscharge of hIS duties (Pen. 
Code § 148, also a misdemeanor). However, it seems clear that 
those offenses must be committed in the officer's "presence." Thus, 
in Peoplev. Edgar, 60 Cal. 2d 171 (1963), the Supreme C~urt held 
that defendant's mother did not dispose or attempt to dIspose of 
evidence in the officer's presence; therefore when the officers 
threatened her with an arrest to obtain the evidence, this was an 
unlawful assertion of authority by the officers, vitiating seizure ?f 
the incriminating items which she had given to them. Further, saId 
the court (at 175-76): 

, "The officers knew that Edgat: wished the pictures hidd~n, not 
destroyed. They could have kept his mother under surveillance, 
and forwarned [sic] of what Edgar wished her to do, they we~e 
confronted with no substantial risk that she would succeed m 
putting the pictures beyond their reach before a warrant could 
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be obtained." 

See also People v. BradleJ'J 152 Cal. App. 2d 527, 533 (1957). See ~t 
Comment, Third Party Destruction of Evidence and the Warrant- ~'i 
less Search of Premises, 1971 U. of Illinois L. Journal 111. ':,t 

~~~ is ~:-~:~7::ti!:a:! applies only to searches and sei- 'I· 
zures conducted after June 23, 1969. Hillv. California, 401 U.S, 797, ,,' 
802 (1971); Williamsv. Um'ted State~ 401 U.s. 646,658 (1971). See '"J,' 
too People v. Edward~ 71 Cal. 2d 1096, 1107.,..10 (1969); People v. '1 
King, 5 CaL 3d 458, 463 (1971). C t 

In Von Clee/v. New /erseJ'J 395 U.S. 814 (1969), a search of the! 
entire house was held violative qf pre-Chimel standards. See too I 
People v. A1edina, 7 Cal. 3d 30 (1972). ' ci 

§ 8.12: Preservation of Evidence Following Defendant's 
Arrest 

The most perplexing aspect of the Chimel case is the extent to 
which officers may station themselves in or about the premises 
while a search WJrrant is obtained following the arrest. The di­
lemma was forcefully presented by the minority. opinion. 

Initially, it is clear that probable cause to believe that an article 
sought is concealed in the house furnishes no justification for a 
search without the warrant. Chapmanv. United State~ 365 U.S. 610, 
613 (1961); Agnello v. United State~ 269 U.S. 20, 33 (1925). 

However, assuming facts short of probable cause for the co-occu­
pant's arrest, the police are still entitled under Terryv. Ohio, 392 
U.s. 1 (1968); People v. Mickelson 59 CaL 2d 448 (1963); and People 
V. Michael, 45 Cal. 2d 751, 754t (1955), to interview other suspects 
or witnesses in their home. The proper extent of such questioning, 
conducted following the defendant's arrest and removal, would 
depend, of course, on the facts. Since such rules allow only "tempo­
rary detention," however, the person interviewed must not be de­
prived of his freedom of action in any "significant way'~ so as to 
amount to an arrest. See § 4.0l~ supra (What Constitutes an "Ar­
rest") . 

Moreover, in the pre~Chimel case of People v. Edga~ 60 Cal. 2d 
171,175-76 (1963), the State Supreme Court endorsed the use of 
"surveillance" to prevent destruction of pictures while a warrant is 
being secured. 

See too Barajas v. Superior Court., 10 C~l. App. 3d 185 (1970); 
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United Statesv. Broomfielci 336 F. Supp.1'79, 186 (E.D. ~ich.19~~). 
A alo ous rule permits the detention of a contamer un a 

n a~ a;be sought although a search of the container itself may 
~:~:~:ful without a ~arrant. Peoplev. Baker, 12 Cal. APPi?: 8::9 834-35 (1970); see United States v. Van Leeuwen, 397 .. 

(l~~)the other hand, People v. Superior Cou,rt (Eva~s), ~l Cal. 
A . 3d 887,893 (1970), lIeems to sugge~t that If there?s a nght to 

PPd h ro erty there may also be a nght to search It. In ~ham-
hoI t el~ p 399 US 42 51-52 (1970) the court permItted a 
bers v It'lBrOneJ'J .., 'ld h b . 
search' in face of a claim that the property cou ave een Im-
mobilized until a warrant was secured. . , . . . 

"But which is the 'greater' and which the 'lesser mtruslOn IS 
'tself a debatable question and the answer may depend on a 
~ariety of circumstances. For constitutional purposes'ld-e see no 
difference between on the one hand seizing and ho. mg a car 
before presenting the probable cause issue to a magIstr.a~ and 

the other hand carrying out an immediate search 'Ylt out a 
:rrant. Given probable cause to sea~;h, either course IS reason­
able under the Fourth Amendment. 

See too Alayorgav. People, 496 P.~d 304, 30? (Colo. 1972~. (W~h~ 
officer attempted to serve warrant, It was pomted O?t ~o 1m " 
the address was incorrect; he said, "Everybody hold It tIght t~ere'd 
returned to the issuing magistrater had the warrant correcte , an 
then made the search~ which was upheld.) 

§ 8.13: Other Chime] Limitations 
In People v. Kano~ 14 Cal. App. 3d 642, 650 (1971) n.3, the court 

indicated that in dealing with a parolee, a parole age~t may llot be 
limited by Chimelbut that he has an independent nght to search 

. ' t panying it or after an a parolee's premIses pnor to arres , accom d b 'U' 
arrest has occurred elsewhere. The co~rt appearle A to ~d~~~ ~~~ 
to accept the result in People v. BelvlD, 275 Ca, p~, .' 
(1969), where the court applied Chime]l~its a~d dId l~Ot dISCUSS 
the right of parole agents to search parolee s reSIdence mdepend-

ently of arrest. 'h . /" f . d of an 
Where a valid search is made under C lme., 1 eVI. ence O· d-
h £f' t the government may rely on It. See 'Je a 

, ot er orr~nse urns up, , 3d 909 917 (1970)' United Statesv. 
v. SuperlOr Court, 12 Cal. App. ?" ' 
Sim son, 453 F.2d 1028, 1031 (10th C~!. 1972). . . . 
If~hepolice have information the d~fendan.t l~ armed, It may aId 
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CHAPTER NINE 

ENTRY INTO HOMES--' THE ANNOUNCEMENT RULE ' 

f 9.01: Entry and Search of Homes 
The law places some of its strongest protections around a home. 

As was explained in People v. Privett, 55 Cal. 2d 698~ 703 (1961): 
"'The sanctity of a private home is not only guaranteed by the 

Constitution of the United States and of our own fltate, but it is 
traditional in OUf Anglo-Saxon heritage. 'A man's home is his 
castle' is, and should be, more than an empty phrase. . . ." 

The general rule is that a warrant is needed unless there is an 
·'exception." See Horack v. Superior Court, 3 Cal. 3d 720, 729 
(1970); Raymondv. Superior Court, 19 Cal. App. 3d 321,325 (1971). 
Apart from entry to make an arrest, entry may be made without a 
warrant to capture a fugitive, People v. Marshall, 69 Cal. 2d 51, 56 
(1969) ; where there is a pressing emergency, Peoplev. Kampmann, 
258 Cal. App. 2d 529, 533 (1968); to render aid~ People v. Roberts, 
47 Cal. 2d 374, 378 (1956); or by consent, Peoplev. Burke, 47 Cal. 

, 2d 45, 49 (1956). Officers cannot use trickery to gain entry if they 
have no probable cause, Peoplev. Reeves, 61 Cal. 2d 268, 273 (1964); 
,nor can they make spy holes, People v. Regalado, '224 Cal. App. 2d 
586,589 (1964). A demand for entry will not result IDa, valid con­
sent. People v. folke, 242 Cal: App. 2d 132, 148-49 (1966). Even 
assuming these conditions are met, there must still be a proper 
method of entry in that the officers. must normally identify them­
selves and announce their purpose, even if they have a warrant. See 
§§ 9.03, et seq. 

In Coolidge v. New Hampshire, 403 U.s. 443,477-78 (1971), the 
court examined the assumption that the warrantless entry of a 
man's home at night to arrest him on probable cause is per se 
legitimate. It described this as a "grave constitutional questionH and 
said that the notion is in conflict with the basic principle of Fourth 
Amendment hlw that searches and seizures inside a man's house 
without warrant are per se unreasonable in the absence of some one 
of a number of well defined "e.rJgent circumstances." However, the 
court found it unnecessary to Hecide the question. See Williams v. 
United States, 334 F. Supp. 669,670 (S.D. N.Y. 1971), citing Dorman 
v. United States, 435 F.2d 3&, (D.C. Cir. 1970), an,d Vancev. North 
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Caro:/!.i1a, 432,F.2d 914, 990-91 (4th Cir. 1970). 
However, officers may seek interviews with suspects or witnesses 

at a home. People v. Haven, 59 Cal. 2d 713, 717 (1963). \Vhat they::} 
()bserve when suspect voluntarily opens the door or invites officers t;t 
in may provid~ probable cause, $(1e Fraher v. Superior Court, 272 ~!f 
CIJJ. App. 2d 105, 163 (1969), dii}ftpproved in another respect in '1 

P7P~~;; F:t:c~~3~::~:~~~~:~rom Searchl 
See § 2.28) supra. 1 
In People v. Medina, 7 Cal. 3d 30, 40 (1972), it was said, "The J 

degree of intrusion of a garage is significantly less than that of a 
man's house although both are supject to Fourth Amendment pro­
tections," Medina distinguished People v. Hobbs, 274 Cal. App. 2d 
402,406 (1999), wherein it was said that the garage should be enti­
tled to the sa~Ae degree of constitutional protection of the privacy ,"J'. 
of its contents as the house itself enjoys. See too People v. Verbies-
en!, 6

h
C

d
aI. ApI,J' 3d 1 9

b
38, 943 (1970). d h ~",,:' 

t a prevIOUS y een recognize, t at police could enter a ga-t 
rage where it was not a "private" area and ,used in common with,- , 
other persons as well. See People v. Terry, 70 Cal. 2d 410, 426 (1969). 'I 
Where contraband may be seen in the garage in plain sight, no '1 
warrant is need~,d to seize it. People v. Maltz, 14 Cal. App. 3d 381,H 
397 (1971) (to seize the contraband, officer put his hand ,10 to 12 IJ 
inches into garage through hole in wall). See too United States v. ,I, 
Knight, 451 F.2d 275, 278-79 (5th Cir; 1971) (entry of garage with- ,I,t, 

out warrant). " t 

§ 9.03: Request for Admittance and Forcible Entry ,'"f 

Penal Code sectiQ11S 844 and 1531 authorize police officers to .f: 
make a forcible enh-ymto a house for the purpose of effecting an "i" 
arrest or executing a search warrant if the officers first comply with t 
the following announcement rules: f 

(1) identify themselves as police officersii 
(2) demand admittance, ~=:: , "I 
(3) explain the purpose for which their admittance is desired. ,i 
Although all of these statutory prerequisites are not specifically f 

spelled out in both sections 844 and 1531, since the two sections are¥ 
considered to be identical in principle, the same amiouncement ,',I,' 
rules apply as to both, ,Greven v. Superior Court, 71 Cal. 2d 287, 292 J 
(1969). ' 'f 

The sections are inapPlicablell~ abandoned houses, garages or i 
,,,,:,"~ 

open business premises. People v. james, 17 Cal. App. 3d 463, 467 
(1971). The Supreme Court has left open the question of whether 
there has to be a "knocking" to enter a bedroom as well as the house 
itself. PeopJe v. King, 5' Cal. 3d 458, 464 (1971). , 

As explained in Greven (supra at 292): "Announcem~nt rules 
such as that set forth in section 844 rest upon a doctrinal base 
exhibiting two related aspects. 01,1e ?f these ~eflec~s 't~ere.ver: 
ence of the laws for the individual s nght of pnvacy m hIS house. 
(Citing cases.] The other, which is c~rtainly of e~ua.l importance 
and relevance but is less frequently mvoked to aId m the res?lu­
tion of particular cases, is the polic~ discou~aging where,posslble 
the creation of situations conduClve to VIOlence ... , (Foot-
notes omitted.) 

The court all~ded to the possibility that officers might be mistaken, 
in an unannounced intrusion, for someone with n~ right to be there. 

§ 9.04: ~7dentjty"-Strict Compliance 
It is the presence of the second aspect which requires that com­

pliance with section 844 include, at the very. least, an effort by 
police officers to identify themselves as such pnor to.entry. Greven 
v. Superior Court, supra at 293. See Sabbath v. Ulllted States, 391 
U.S. 585 589 (1968); People v. Rosales, 68 Cal. 2d 299, 304 (19?8). 

The a~ouncement of official identity is insufficient if made m a 
voice too weak to be heard (Miller v. United States, 357 U.S. 301 
(1958)), or if made simultaneously with,the entry, for the occupa~t 
has been given no reasonable opporturuty to grant or refuse admIt­
tance (People v. Benjamin, 71 Cal. 2d 296, 299 (1969)). 

An officer who said, "Police officers" several times adequately 
identified himself. People v. Lawrence, 25 Cal. App. 3d 213, 222 
(1972). The repeated statement also served as an adequate demand 
for admittance. : 

§ '9.05: ~Purpose"-Substantjal Compliance 
Literal compliance with the provisions of sections 844 and 1531 

is not required in every case. People v. Marsh~~J, 69 CaL. 2d 51, 55 
(1968). Police officers will be deemed to have substa~tIally co~­
plied" with those statutes if, prior to entry, they h~ve glV.en notIce. 
of , their presence and identified themselves as poh~e offICers, and 
"if the surrounding circumstances made the officers purpose clear 
to the occupants or showed that a demand for admittance would ~e 
futile." Peoplev. Rosales, 68 Cal. 2d299~ 302 (1968); Peoplev. HiD, 
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19 Cal. ~pp. 3d 306, 318 (1971). In other words, an entr~ is not 
necessarIly unlawful because police officers fail to make an express 
announcement of purpose. Greven v. Superior Court, 71 Cal 2d 
287,292 (1969). See People v. Lee, 20 Cal. App. 3d 982, 988 (1971)' 
People v, Sotelo, 18 CaL App. 3d 9, 18 (1971), ' 

ct Peop~e~. Boone, 2 Cal. App. 3d 503, 5~7. (1969). 
A~ v:as s~ud III Peop!e V" Hall, 3 Cal. 3d 992, 997 (1971), "Where 

a crmunal offense has Just taken place within a room, the occupant 
may reasonably be expected to know the purpose of the police visit 
and an express statement of purpose may not be necessary." People 
v. Lawrence, 25 Cal. App. 3d 213,'"223 (1972). 

" By rep~at~dly knock~g, demanding entry, and identifying them-
s~lves prIor !,O en~ry, poh.ce officers will be deemed to have substan­
tially complied wIth sections B44 and 1531. Peoplev. Superior ~ourt 
Gohnson), 6 Cal. 3d 704, 714 (1972); People v. Cookrell, 63 Cal. 2d 
659, 665 (1965);. People v. CarsweD, 51 Cal. 2d 602, 607 (1959); 
People v. Martin, 45 CaL 2d 755, 763 (1955); People v. Superior 
Court (Ludeman), 274 Cal. App. 2d 578 (1969); People v. Foster, 
274 C.aL AJ?J? 2d 77B (1969). Also, where prior to entry police offi­
cer~ Iden:bfied themselves and placed defendants under arrest 
whIle facmg them through a"screen door, substantial compliance 
has been fo?nd. People v. Castro, 176 Cal, App. 2d 325 (1959)' 
People v. LIttlejohn, 148 Cal. App. 2d 786 (1957). ' 

But ot People v. Limon, 255 Cal. App. 2d 519 (1967) where a 
parole viol~~or, looking through an open door, already kn~w identi­
ty of the officers. See too People v. Bustamante 16 Cal App 3d 213 
218 (1971). ' '.' , \ 

§ 9.06: "Breaking"-What Constitiltes 
S.ince the announcement requirements of section 844 are a codifi­

caban of the common law, it has been held that, at the very least, 
t~~ secti?n ~overs unann~unced entries that would be considered 
a breakmg as that term IS used in defining common law burglary. 
PeaJ?le v. Rosales, 68 C:U. 2d 299, 303(1968). However, the Cali­
forma Supreme ~ourt III Pe0l!le v. Bradley, 1 Cal. 3d 80 (1969), 
recently emphaSIzed that section 844 "does not necessarily freeze 
the law to the rules existing at common law/' , 

. W~en a police officer knocks on a door to see if someone will let 
hIm m and, when the door is opened, he smells marijuana he can 
arrest and enter without complying with section 844. It w~uldrun 
counter to common sense to have him warn a person actually en-
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gaged in the commission of an offense. People v. Peterson, 9 Cal. 
App. 3d 627, 63~3 (1970). , . 

There may also be no breaking. See People v. White, 11 Cal. App. 
3d 390,396-97 (1970) (when apparent occupant opened door offi­
cer saw contraband in her purse and arrested her.) People v. Lee, 
20 Cal. App. 3d 982, 990 (1971). , 

The section does not apply where there is consent to the eptry. 
Mann v. Superior Cow't, 3 Cal. 3d 1,9 (1970); People v. Lamb, 24· 
Cal. App. 3d 378, 381 (1972). 

The consent of an absent wife is insufficient where the police 
have not complied with section 844. She could not waive the right 
to privacy of a husband thenon the premises. Duke v. Superior 
Court, 1 Cal. 3d 314, 321 (1969), 

§ 9.01: The Opening of" Closed but Unlocked Doors or 
Windows 

Opening a closed but unlocked door (Greven v. Superior Court, 
71 Cal. 2d 287 (1969); Sabbathv. United States, 391 U.S. 585 (1968)); 
the opening of an unlatched screen door or window (People v. 
Hamilton: 71 Cal. 2d 176, 177-78 (1969); People v. Rosales, 68 Cal. 
2d 299 (1968); People v. Olivas, 266 Cal. App. 2d 380 (1968)); or an 
entry effected by use of a passkey (People v. Stephens, 249 Cal. 
App. 2d 113 (1967); PeopJev. Arellano, 239 Cal. App. 2d 389 (~9?6); 
Kerv. California, 374 U.S. 23, 38(1963))) have been held suffiCient 
"breakings" within the meaning intended by sections 844 and 1531. 
ct People v. Gavin, 21 Cal. App. 3d 408,415 (1971) (no violation 
to open screen door to seize boy). 

§ 9.08: Door Ajar or Opened by Third Persons 
There has existed a conflict in the appellate decisions as to 

whether entry through at"'1 open door is a breaking or necessitat~s 
compliance with section 844. PeopJe v. Beamon, 268 Cal. App. 2d 
61,65 (1968) (disapproved such an entry); People'll. Rodriquez, 274 
Cal. App. 2d 770,774 (1969); Peoplev. Taylor, 266 Cal. App. 2d 14 
(1968); and Peoplev. Hamilton,257 Cal. App. 2d 296,300-02 (1967) 
(approved such an entry in principle) . This conflict appears to have 
been ~esolved in People v. Bradley, 1 Cal. 3d 80 (1969). In that case, 
without complying with section 844, police officers entered d~fend­
ant's residence at nighttime through an open front door whIle de .. 
fend ant was asleep. The Supreme Court held that even if an 
unannounced intrusion thrQugh an open door was lawful at com-
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mon law, the entry made in this case did not satisfy the purposes 
of section 844 as articulated in People v. Rosales, 68 Cal. 2d 299 304 
(1968),.an~ was th~refore unlawful. The Supreme Court took pains 
to confin~ Its holdmg to the facts of the case before it and specifi­
call~ declmed to. state whether the announcement requirements of 
section 844 apphed to all entries through an open door. However 
the court also added the following caveat: ' 

"'I~ order to avoid any possible illegality, however, it would be 
adVISable for officers before entering a house through., an open 
door to make an arrest to always demand admittance and ex­
plain the purpose for which they desire admittance unless the 
case comes within an established exception to section 844: " 
People v. Norton, 5 Cal. App. 3d 955, 960-61 (1970). 

. The holding i~ !lradley,appears to also cast doubt upon the valid­
Ity. of t~ose deCIsIOns whICh have found no breaking when a door 
swmgs open only as a result of a normal knock and no other force 
by police officers. See People v. Taylor, 266 Cal. App. 2d 14, 18 
(1968); People v. Naughton, 270 Cal. App. 2d 1 '10 (1969). 

As ind~ca.ted by People v. Lawrence, 25 Ca{ App. 3d 213, 222 
(1972), SImilarly suspect may be the cases which hold that if the 
door .ilB opened to police officers, .although not by the defendant 
who ~s to be placed under arrest, the officers may enter without 
warmng. People v. Rodriquez, 274 Cal. App. 2d 770, 774 (1969); 
Peoplev. Chacon,223 Cal. App. 2d 739, 743 (1963); Peoplev. Baran­
ko,201 Cal. App. 2d 189, 194 (1962,\' put cl People v. Hamilton 71 
Cal. 2d 176, 178 (1969). . \ , 

§ 9.09: Entry by Trick, Ruse, or Subterfuge 

If the police ~a~e. ?o probable cause and use trickery to. gain 
entry to a home, It 1S lLegal. People v. Reeves, 61 Cal. 2d 268 (1964); 
People v. Roberts, 47 Cal. 2d 374 (1956); People v. Miller, 248 Cal. 
App. 2d 731, 735-40 (1967) j People v. Hodson, 225 Cal. App. 2d 554, 
5~7 (1964); ·se,e also Cowed v. United States, 255 U.s. 298 (1921), 
dIsapproved on other grounds in Warden v. Havden. 387 US 294, 
(1967). ~" . . 

Where police arranged for an informer to be invited into the 
?efendant's home to observe criminal activity, the entry was not 
Illegal. The court said that there is nothing inherently unlawful in 
the use of :police. d~ceit for the purpose of suppressing crime and 
apprehendmg cnmll1als. Peoplev. Metzger, 22 Cal. App. 3d 338, 341 
(1971), citing Sorrellsv. United States, 287 U.S. 435, 441-42 (1932). 
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See too People v. Ramirez, 4 Cal. App. 3d 154, 158 (1970). Metzger 
said however, that when "artifice" and "stratagem" invade consti~ 
tuti~nal rights, the evidence must be suppressed. . . 

In cases not too different other results have been reached .. In 
Peoplev. Mesaris, 14 Cal. App. 3d 71, 75 (1970), the police asked for 
a Sears repairman. In re Robert T., 8 Cal. App. 3d 990, 993 0970), 
saw a plainsclothes officer introduced as "my friend Joe" and invit-
~~ . 

Mesarisdisagreed with Peoplev. Superior Court (Proctor), 5 Cal. 
App. 3d 109, 113 (1970). See too People v. Lopez, 269 Cal. App. 2d 
461 (1968). Before Mesaris it had been the rule that if prior to an'. 
entry police officers have probable cause to arrest the occupants for 
a felony, and if the door is opened by the defendant as the result 
of a ruse, subterfuge or trickery, unaccompanied by any exercise of 
force by the peace officer, the officer may enter without official 
warning. Peoplev. Superior Court (Proctor), 5 Cal. App. 3d 109, 113 
(1970); Ponce v. Craven, 409 F.2d 621, 626 (9th Cir. 1969); Peopl~ 
v. Coleman, 263 Cal. App. 2d 697 (1968); Peoplev. Qw10n, 245 Cal. 
App. 2d 624 (1966); Peoplev. Brooks, 234 Cal. App. 2d 662 (1965); 
Peoplev. Lawrence, 149 Cal. App. 2d 435 (1957); Peoplev. Sanford, 
265 Cal. App. 2d 960 (1968). . 

In People v. Veloz, 22 Cal. App. 3d 499,502-03 (.1971) , the court 
did not follow Mesaris but elected to adhere to the cited line of 
cases. It permitted entry by ruse where there is probable cause and 
found no breaking requiring that section 844 be invoked. 

In Mann v. Superior Court, 3 Cal. 3d 1,9 (1970), it washeld that 
entry was not gained by fraud. The officers did not imply that they 
were invited guests by knocking shortly after guests had entered. 
There was no positive act of misrepresentation. See too People v. 
Schad, 21 Cal. App. 3d 201, 206-07 (1971) (officer complied with 844 
but had beard and mustache and did not wear uniform or business 
suit; no illegality.) . . 

. If there is no entry but merely a ruse to draw the person out of 
the house, this is permissible. People v. Rand, 23 Cal. App. 3d 579, 
582-83 (1972); Peoplev. Tahtinen,210 Cal. App. 2d 755,761 (1962). 

§ 9.10: '~resence"-Arrestee Must Be on the Premises 
It should be noted parenthetically that section 844 does not per­

mit a forcible entry in any case ~ess the person arrested is, or is 
reasonably believed to be, withiil the structure to be entered. Grev­
en v. Superior Court, 71 Oil. 2d 287;293 n.9 (1969) (early morning 
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hours ~ntry); People v. Matshall 69 Cal.2d 51, 56 (1968) (entry 
after observation of narcotics dealing from outside the premises); 
People v. Carswel~ 51 Cal. 2d 602 (1959) (calling at a time when 
suspect likely to be home from work); People v. Nash,2,61 Cal. App. 
2d 216 (1968) (defendant's car parked outside house); People v. 
COA; 263 Cal. App. 2d 176 (1968) (disapproved on other grounds in 
Grevell, supra) (reasonable belief defendant on premises, although 
no answer to knock and identification); Vaillancourt v. Superior 
Court 273 Cal. App. 2d 791 (1969) (when the prosecution fails to 
produce the evidence showing the officers had reasonable grounds 
to believe the ?efendant was inside, the entry cannot be justified); 
Peoplev. Adldn~ 273 Cal. App. 2d 196 (1969). (officer knowing such 

, facts not ca~led as witness); People v. Cagle) 21 Cal. App. 3d 57, 65 
(1971) (belIef must be based on legally obtained evidence). 

§ 9.11: Noncompliance-Where Excused 
The most common grounds which are available to excuse nOll­

compliance with the announcement rules of sections 844 and 1531 
are when a police officer acts ona reasonable and good faith belief 
that compliance would increase his peril, frustrate an arrest, or 
permit the destruction of evidence. People v. Rosale~ 68 Cal. 2d 
299, 305 (1968). " 

Sections 844 and 1531 are said to be a codification of the common 
law. Peoplev. Rosales, supra at 303; Millerv. United State~ 357 U.S. 
301 (1958). Consistent with this view, People v.iMaddo~ 46 Cal. 2d 
301 (1956), first held that conlpliance with section 844 is not re­
quired if the officer's peril would be increased or the arrest frustrat­
ed, Cases subsequent to Maddox extended excuse for 
noncompliance. to include the prevention of destruction of evi­
dence, relying on. the general propensity of suspects to destroy 
evidence when confronted by police officers. SeePeoplev. Ga,~telo, 
67 Cal. 2d 586 (1967) j and People v, De Santiago, 71 Cal.2d 18 
(1969). Ker,y. C1iifornia, 374 U.S. 23 (1963), approved the principle 
of thi~ latter type of case under the Fourth Amendment standards 
~f r~asonableness. However, in People v. Gastelo, supra, the Cali­
forma Supreme Court established a rule which represented a 
marked departure from prior law, Gastelo held that a police of- . 
ficer~s belief that compliance Was excused must be based upon the 
speCIfic .facts of eac~ case. "It cannot be justified by a general 
~ssumption that certam cla,sses of persons subject toarre~t are more 
likely than others to resist arrest~ attempt to escape,or destroy 
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evidence." People v. Rosales,,supra at 305. Moreover, the reaSon for 
entry in such cases must be in addition to t~ose 'which have con­
vinced the officers that they have probable cause to arrest for a 
felony. Peoplev. De Santiago) supra at 30. Peoplev. Marque~ 273 
Cal. App. 2d 341 (1969); Martinez v. Superior Court, 273 Cal. App. 
2d 413 (1969). . '. 

Asaforestated, although each case depends upon the sum oflts 
particular facts, some other examples of circumstanc~s said to e~­
cuse noncompliance may be useful as guidance. (§§ 9 .... 2-9.16.) It IS 

proper for a search warrant to authorize noncompliance. Parsleyv. 
Superior Court, 28 Cal. App. 3d 372,379 (1972). 

§ 9.12: Ass,!med Flight or Destroying of Evidence 
Peoplev. Maddo~ 46 Cal. 2d 301 (1956) (knocki!1g"was follo~ed 

by voice inside saying, "Wait a minute," and the sound of retreating 
footsteps) ; People v. CarriDo) 64 Cal. 2d 387 (1966) (entry f?llowed 
knock and observation of man moving rapid~y through kltchen); 
People v. Coope~ 17 Cal. App. 3d 1112, 1121 (1971) (officer saw 
destruction of narcotics through window); PeopJe v.' Fernande~ 
255 Cal. App. 2d 842 (1967) (after knocking, offir,e.rs .saw sh~dow 
come to door and then move to the rear of the bUlldmg); Kinsey 
v. Superior Court, 263 Cal. App. 2d 188 .(1968) (after occupants 
were aware that men were at door but did not respond after five 
minutes officers heard shuffling or rustling noise); People v. 
Mora1e~ 259 Cal. App; 2d 290 (1968) (officers saw defendant brace 
himself against entry door and knew wife in apartment would have 
opportunity to destroy evidence); People v. Gallup, 253 CaL App. 
2d 922 (1967), and People v. Phillips, 240 Cal. App. 2d 197 (1966) 
(after learning of the officers' identity, defendants attempted to or 
slamlned the door); People v. Scott 259 Cal. App. 2d 268 (1968) 
(defendav.t arrested out~ide apartment sounded horn 1of car to 
warn occupants on premIses) ; People v. Beamon, 268 Cru. AJ?p .. 2~ 
61 (1968) (woman outside premises saw office!s and ran mSlde 
defendant's apartment to warn); People v. Martine~ 264 Cal. App. 
2d 679 (1968) (officer told by other officer that defendant-parol~e 
was escaping through window); Peoplev. Clalj 273 Cal. App. 2d 219 
(1969) (ruiming inside house; .. 'It's the police' "; sound of shot); 
People v. Vasque~ 1 Cal. App. 3d 769,775 (1969) (defendant at­
tempted to close door when the officers identified themselves); 
People v. Gonzales, 14 Cal. App. 3d 881, 886 (1971) (officer had 
information that defendant and his wife had specifically resolved to 
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d~spo~e of the evidence in the event of police intrusion), People v. 
CalJlmJ ~9 Cal. App. 3d 14~ 22 (1971) (heroin was being cut over an· 
open tOIlet and one suspect had attempted to dispose of evidence 
before); People v. LeeJ 20 CaL App. 3d 982, 989 (1971). 

§ 9,13: Armed Suspect 
~ exigent circumstance excusing compliance with Penal Code 

secbons 844 and 1531 is the officers' confrontation with a dangerous 
defendant. ~us, in People v. Smith,63 Cal. 2d 779 (1966), and 
People v. Gilbert, 63 Cal. 2d 690 (1965), officers were in fresh 
pursuit of gun-wielding defendants; in People v. Hammond, 54 Cal. 
2d 846 (1960), o~cer knew that defendant was armed, was likely 
to use force to reSIst, and was under the influence of heroin' and in 
Peoplev. Robinson,269 Cal. App. 2d 789 (1969), officers kn~w that 
someone on th~ premis~s had been spraying the area with bullets. 
However, the mformation that a person is or is likely to be armed 
must not be stale. People v. Kano~ 70 Cal. 2d 381 (1969) 

§ 9.1~:) Lack of Re5ponse to Knock 
Although some cases suggested the contrary (Peoplev. Co~ 263 

Cal. Ap~. ~d 176 (1968); People v. Valle~ 197 Cal. App. 2d 362 
.(l~61) ) , It 1.8 now settled that even where the defendant is believed 
ms~de}. mere silence in response to knocking is of itself insufficient 
to Justify a forced entry. Greven v. Superior Court, 71 Cal. 2d 287, 
294-95 (1969!; Peopl~ v. Nortofl' 5 ~al' App. 3d 955, 962 (1970). A 
force~ entrr IS lawful m such a SItuation only after the police officers 
~ave.l~entifi~d themselves and reasonably believe the person in­
SIde IS. mtentionally not responding to their knocking. Greven v. 
SuperIOr Court, supra/ People v. Carswell 51 Cal. 2d 602 (1959)' 
Peopl~ v. Stephen~ 249 Cal. App. 2d 113 (1967); VaiUancourt v: 
SuperIor Court, 273 Cal. App. 2d 791 (1969). There is some authority 
that even such an entry is unlawful, absent other exigent circum­
stances1 where the time penodafter knockit:1g and identification is 
only a matter· of ,seconds. P(Jople v. Cain, 261 Cal. App~ 2d 383 
(1968); ci.;Peopie v, Nash, 261 Cal. App. 2d 216,(1968). 

§ 9.15: Contemporaneou~j Commission ot a Felony 
In Peop{e v., De Santiago, 71 Cal. 2d 18> 29-30 (1969) it was h~ld 

that. an office~ s knowledge ?r belief that a felony is being commit­
ted ill the reSIdence at the time relates to probable cause for arrest 
and not to the imminence of disposal of evidence. "The reason for 
entry without announcement must be additional to the basic reason 
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for entry." However an express statement of the purpose of the 
police visit may not be necessary. PeopJe\\ flall3 Cal. 3d 992, 997 
(1971). Also, if the offic\~r's knowledge or belief arises to the point 
that he sees the offense being committed through an open door, 
then Penal Code 844 is not applicable. People v. Lee~ 20 Cal. App. 
3d 982, 990 (1971). 

§ 9.16: To Render Aid 
An infrequently invoked, although valid reason which also ex­

cuses noncompliance with section 844, is when police officers rea­
sonably and in good faith believe that an entry is necessary in order 
to render aid to a person in distress inside the house. People v. 
Roberts, 47 Cal. 2d 374 (1956) (officers knocked, received no re­
sponse and heard moaning from inside); People v. Clark, 262 Cal. 
App. 2d 471 (1968) (screams of "help" from woman and informa­
tion that she was forced into apartment); People v. Roman, 256 Cal. 
App. 2d 656 (1967) (officers investigatin.g child-beating compl~int, 
after knocking and door opened, saw child apparently unconscIOUS 
on the floor); }'eop~ev. Neth 5 Cal. App. 3d 883, 887 (1970) (officer 
searched premises to discover what kind of poison had bet.m taken) . 

The State Supreme Court recently reiterated that necessity often 
justifies an action which would otherwis~ constitute a t:esp~ss> as 
where the act is prompted by the motive of preservmg life or 
property and reasonably appears to the actor to be necessary for 
that purpose. People v. Smith 7 Cal.. 3d 282~ 285 (1972). . 

However the court stressed in Smlth and m Horack v. Superlor 
Court 3 Cai. 3d 720, 725 (1970), that there must be a showing of true 
neces;ity-that is, an imminent and substantial threat to life, health, 
or property. In the absence of this showing, th~ constitutionally 
guaranteed right to privacy must prevail. In Smith an officer was 
said to have erred in entering an apartment to locate the mother 
of a six-year-old girl who had been left alone and who had been 
given temporary shelter by a neighbor. See too § 8.06 and § 13.13. 

§ 9.11:' Raising Noncompliance. 
Two special considerations relative to the raising of .an objection 

to nonc;mpliance with Penal Code sections 844 and 1531 are here 
pertinent. 

§ 9.)\8: The Requirement of an Objection 
O.r-i~f the more immediate impacts of People.v. Gastelo,?7 ~al. 

2d (~86. (196;1), has been in the area of the neceSSIty of an objection 
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to raise section 844 error. In Peoplev. Flore~ 68 Cal. 2d 563 (1968), 
the Supreme Court had adhered to the traditional view that the f 
faUure to object at trial to an entry in violation of 844 waived the -~ 
ability to raise the issue on appeal. In Peoplev. De Santiago, 71 Cal. /.1: 
2d 18 (1969), however, this holding was reconsidered in light of the 
dramatic departure from prior law represented by Castelo, and! 
Flores was disapproved. It is now the rule that the failure to have i 
objected at trial does not preclude raising the issue on appeal in all f 
cases tried prior to October 30,1967, the date Castelo was decided. -! 
~eoP9~)e v,:, D~/antiago, f,upra/ People v. Berutko, 71 CaL 2d 84, 89 'I'.f.' 
(196 ; .reople V. Hamilton, 71 Cal. 2d 176, 178 (1969); People v. t 
Benjamin,71 Cal. 2d 296, 298-99 (1969). Mter this ,date an objection f' 
is required. Peoplev. King; 5 Cat 3d 458,464 (1971); PateY. Munici-
pal Court 11 Cal. App. 3d 721, 726 (1970). ! 

§ 9.19: Applicable to Parolees 
The fact that a defendant is a parole violator does not excuse 

noncompliance with section 844 even though basic Fourth Amend­
ment guarantees may not apply as fully to such a person. See People 
v. Limon, 255 Cal. App. 2d 519 (1967). The protection of section 844 
exists because the Legislature has expressly provided that an order 
to retake a p'~rolee must be executed "in like manner as ordinary 
criminal process." Pen. Code § 3061; People v. Rosale~ 68 Cal. 2d 
299, 302 (1968). Even an escape from custody does not of itself 
justify entrance into a house to make an arrest without eJq>lanation 
of purpose and demand for admittance. Pen. Code § 855; People v. 
Kano$, 70 Cal. 2d 381, 385 (1969); People v. Arellano, 239 Cal. App. 
2d 389, 390-92 (1966). < 

§ 9.20: Legal Effect of an Unlawful NItry 
An entry in violation of sections 844 and 1531 renders any evi­

dence seized inadmissible and warrants a reversal of the judgment 
where that evidence was crucial to the conviction. Peoplev. Berut· 
ko,71 Cal. 2d'B4, 89 (1969); Peoplev. Hamilton, 71 Cal. 2d 176,178 
(1969); Duke v. Superior Court, 1 Cal. 3d 314, 325 (1969). However, 
a r6Versal on grounds of noncompliance does not preclude the 
prosecution from developing on retrial further specific facts known 
to the officer demonstrating the validity of the erHry. People v. 
Berutko, supra at 90; People v. Hamilton, supra. . 

Where noncompliance is evident, there must be an express or 
implied determination by the trial court that a failure to comply 
was excused on the basis of specific facts known to the officer. 
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People v. Kano~ 70 Cal. 2d 381, 385-86 (1969). Thus, where the 
record is silent as to this point (People v. Berutko, supra), or the 
trial court relies on an erroneous ground (People v. Kanos, supra), 
a higher [-ourt cannot assume as a matter of law that compliance 
was excused. 
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CHAPTER TEN 

RULES FOR REASONABLE SEARCHES 

, ~ 10.01: The Search Must Be '~easonabJe" 
As noted supra~ § 1.03, the Fourth Amendment's iinmunity is 

granted not against all searches and seizures, but only against those 
that are "unreasonable," and thus unconstitutional. Go-Bart Co. v. 
United States" 282 U.S. 344, 357 (1931). The search is "reasonable" 
if made under a valid search warrant, properiy executed, supra, 
Chapter Two. It is also "reasonable" if it satisfies the requirements 
of a search incident to a lawful arrest, §§ 8.01, et seq. 

§ 10.02: The' General Standard of l~easonabJenessn 
There is no formula for the determination of reasonableness. 

Each case is to be decided on its own facts and circumstances and 
on the total atmosphere of the case. Co-Bart Co. v. United States" 
282, U.s. 344, 357' (1931); People v. Berptko, nCal. 2d 84, 93 (1969); 
Peoplev. Ingle, 53 Cal. 2d 407,.412 (19SG). Thus'in Um'ted Statesv. 
Rabinowit~' 339 U.S. 56 (1950), overruled on other grounds in Chi­
me Iv. California, 395 U.s. 752 (1969), the court conceded that it had 
no "ready lifinus-paper test" for reasonableness. 

However, unless California's standard of "reasonablenessH is 
higher than the federal standard, the standard or test of reasonable­
ness is that required by the Fourth Amendment to the United 
States constitution. See, e.g., Cooperv. California, 386 U.S. 58, 61-62 
(1967), andPeoplev. SuperiorCourt(K. Smith), 70 Cal. 2d 123, 128 
(1969). 

§ 18.03: A Question Independent of the Offlcer's Subjec­
tive Intent 

Reasonableness df the search must be resolved on the basis of an 
objective criterion. Thus,in People v. Castro,249 Cal. App. 2d 168, 
176 (1967), where the search warrant was defective, the court 
stated: 

~'(l]t is arguable that this entry was illegal because the officers' 
subjective i,ntent was to search pursuant to an invalid warrant, 
rather than to arrest a man who was subject to a lawful nonwar~ 
rant arrest. For all we know, they might not have made an arrest 
if the search had produced no evidence. but we do not think any 
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su?h propo~ed subjective uite~t renders unlawful an entry and . 
se!z~re whICh the law authonzed upon the basis of facts then 
wIthin the knowledge of the officers." 

Seealso!eoplev.Jone~ 255 Cal. App. 2d 163, 169 (1967) ("Regard­
less of LIeutenant Hawkins' testimony as to his state of mind at the 
~e of the search ... the search was reasonable."); People v. ' 
SJrak, 2 Cal. App. 3d 608, 611 (1969); People v. Richardson~ 6 Cal. '\.~ 
App. 3d 70, 76 (1970); People v. Superior Court Gohnson), 15 Cal. . {I·.· .. ·.· 

App. 3d 146, 152 (1971). -

§ 10.04: Necessity of a Search Warrant Whenever Practi­
cal,. 

In United States v. Rabinowitz, 339 U.s. 56, 66 (1950), the Su- J 
preme Court stated that "the relevant test is not whether it is :! 
reasonable ~? procu.re a search warrant, but whether the search was'~f 
reasonable. Thus, It was recently acknowledged in California that 
where an arrest was effectuated, "to require . . . that one officer 
go to obtain a warrant while the other remains camped by the 
?larijuan~ [or other co~traband] would further no recognizable 
mterest; It would magmfy technicality at the expense ofreason.": .....• t 
People v. Kampmtm.n~ 258 Cal. App. 2d 529, 533 (1968). But see . 
People v. Marshal~ 69 Cal. 2d 51, 61. (1968)' People v. Fein 4 Cal 
3d 747, 755 (1971). ,~ . i,! 

However, in C!himel.v. California~ 395 U.S. 752 (1969), the Su- .' 
preme. Court. rejected Its pronouncements in Rabinowitz which, 
accordmg ~o the court, could "withstand neither historical'nor ra­
tio~al analysis." Ibid at 760. It was then held (citing McDonald v. 

, UnJted State~ 335 U.s. 451, 455-56 (1948); Agnello v. United State~ 
269 U.S. 20, 3~ (1925); and Terryv. Ohio~ 392 U.S. 1 (1968» that the '! 
!!eneral reqUIrement that a search warrant pe obtained is not so . • 
lIghtly to be di~pensed With. ~ccordingly, where defendant is prop- ...• 
erly arrested III a house, officers may not, as an incident to that'~ 
arrest, search beyond the arrestee's person and the area from with- ·.·~ .• ··.Ir .. 

in whi~~ he might obtain a weapon or destroy evidence.' ' .. 
Speb~!lfICallYhiexcePted from its application was the'search of au- {, 

tomo 1. es, w ch may be searched without warrant where it is not "l 

practica:b.le'~to;~.~cu~e a rarnirt;t:b~c~us.e the vehicle can be quickly ~~I 
moved out of HreJpcabty or J'(ny~dICtion in which the warrant is <~ 
sought. Ibid. at 764,ll.9. ·Cf. HaP~~ v. Um'ted State~ 390 U.S. 234 .~. 
(~968),an~l1rgilv. Superior CoiJi't; 268 Cal. App. 2d 127 (1968), !: 
dIscussed irz/ra, 12.03. .... ' 
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§ 10.05: Technical Violations Will not Vitiate a Reasona­
bleSearch 

The California Supreme Court, speaking unanimously in People 
v. Robert~ 47 Cal. 2d 374,380 (1956), concluded that the "fact that 
abuses sometimes occur during the course of criminal investiga­
tions should not give a sinister coloration to procedures which are 
basically reasonable." ., 

In People v. W11larct 238 Cal. 2d App,.~92 (1965), the court con-
cluded at 302;' ' 

"Both from what the California cases have said on the subject 
and what they have not said, we apprehend in them the under­
lying principle that... the search does not necessarily 
become unreasonable and illegal because the police, while not 
entering the hpuse, may be on the premises when they make 
[an] observation." 

rt was (thus held that where officers commit technical trespass, 
their act will not vitiate the reasonableness of a subsequent search 
where the occupants have not reserved for their personal privacy 
the area ente},ed. Ibid at 307. People v. Terr~ 70 Cal. 2d 410, 427 
(1969) ("a siIlgle trespass without more does not invalidate a subse­
quent search and seizure"). But cl People v. Edward~ 71 Cal. 2d 
1096 (1969), where W11lard was followed and the defendant's ex­
pectation in the privacy of his trash can found to be reasonable. See 
Peoplev. Berutko~ 71 Cal. 2d 84, 91-94 (1969), where Willardwas 
distinguished by the fact that the officer's observations were made 
from a common area available to other tenants of the apartment; 
People v. Konkel 256 Cal. App. 2d 632~ 635 (1967) ("The fact that 
there may have been a technical trespass under the circumstances 
does not make the search unlawful or unreasonable."); and People 
v. Gonzale~ 214 Cal. App. 2d 168, 172-73 (1963). 

Thus, it should be remembered that: 
" '[I]t is the duty of a policeman to investigate, and we cannot 
say that in striking a balance between the rights of the individual 
and the needs of law enforcement" the Fourth Amendment 
itself draws the blinds the occupant couldhave drawn but did 
not' (Italics added.)" Peoplev. Berutko~ 71 Cal. 2d 84, 93 (1969), 
quotlng State v. Smith~ 37 N.J. 481 (1962), cert deniect 374 U.S. 
835 (1963). 

However, equally clear is the fact that bfficers may not have the 
benefit of visual access to premises obtained by means of apertures 
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made or installed by the officers or third persons for the purpose 
of observation. People v. Regalado~ 224 Cal. App. 2d. 586 (1964). 

Recent cases de-emphasize the question of trespass and attempt 
to resolve the reasonableness of the search by asking whether the 
accused has exhibited a reasonable expectation of privacy and 
whether that expectation has been violated by unreasonable gov­
ernmental intrusion. People v. Malt~ 14 Cal. App. 3d 381 394-95 
(1971).. ' 

An illustration of the effect of unlawful, yet innocuous, conduct 
by the police on the reasonableness of a search and seizure is pre­
sented by the failure to comply with Penal Code section 841 (set 
out supra~ § 4.03). A violation of that section, requiring the arrestee 

K. 

, to be informed of the cause and ~uthority for the arrest, does not 
automatically require the exclusion of evidence seized in an other­
wise lawful arrest. People v. Vasque~ 256 Cal. App. 2d 342, 345-46, 
n.2 (1967). . ;:~ 

Similarly, the fact that defendant is not formally placed under d 
arrest prior to the search is immat~rial where prob~ble cause for ~'j 
the arrest is in fact present. " 'To hold differently would be to allow ~'t 
a technical formality of time to control when there has been no real ~f 
interference with the substantive rights of a defendant:" People ·:1 
v. Cockrel~ 63 Cal. 2d 659, 666-67 (1965), quoting Holtv. Simpson~:·t 
340 F.2d 853, 856 (9th cir. 1965). See § 10.07, infra~ for fuller' discus- ..... I 
sion of the "contemporaneous" nature of incidental searches. :f 

§ 10.06: To Be Reasonable~ the Search Must Be Related, 
or an Incident to the Arrest 

"To abide by the rule ourselves (and to clarify it for those who 
must work under it in the field) we are constrained to hold that a 
search is not 'incidental to an arresr unless it is limited to the 
premises where the arrest is made/ is [substantially] contemporane­
ous therewith; has a definite object and is reasonable in scope. " 
(Emphasis added) People v. Cru~61 Cal. 2d 861, 866 (1964). But 
see § 8.01. 

§ 10.01: Substantially UContemporaneous Therewith" as 
to Time and Place 

It is clear that if probable cause for an arrest exists at the outset, 
a search preceding the formality of a substantially contemporane­
ousarrest may be "incident" thereto. People v. Terry; 70 Cal. 2d 
410, 429 (1969) ("the fact that defendant's flight prevented an ar­
rest does not alter the legality of the police officers' entry and 
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search"); People v. Yeoman~ 261 Cal. App. 2d 338, 346 (1968), over­
ruled in another respect in Peoplev. De Santiago~ 71 Cal. 2d 18,.30 
(1969) (pre-Chimel search of apartment producing contraband 
other than in plain sight was incident to the arrest even though it 
preceded the arrest); Peoplev. Allen~ 261 Cal. App. 2d 8,10 (1968) 
(fact that the search preceded arrest is immaterial where theIacts, 
at the outset, provided probable cause for the arrest); People v. 
William~ 67 Cal. 2d 226, 229 (1967) (search of defendaht's vehicle 
was incident to arrest of defendant one block away 20 minutes after 
abandoning vehicle); Caughlin v. Superior Court; 4 Cal. 3d 461, 465 
(1971) (after arrest in front of store arrestee directed officer to car 
in rear parking lot; officer looked inside to find address and saw 
contraband in open purse; evidence admitted as being seized "vir­
tually contemporaneously with the arrest"); People v. Malt~ 14 
Cal. App. 3d 381, 390 (1971) (search preceded arrest by moments). 

A defendant has no right to be arrested at any particular time. 
United States v. Bradle~ 455 F.2d 1181, 1187 (1st Cir. 1972).' 

§ 10.08: Different Time or Place-Examples 
In Stonerv. California~ 376 U.S. 483 (1964), police by their investi­

gation were led to defendant's hotel room where, during defend­
ant's absence, the room was searched and incrimiriating evidence 
found. Defendant was arrested in another state, two days later, and 
the evidence previously seized used to convict him. Among other 
grounds (improper entry into the hotel room) the Supreme Court 
held that the search could not be justified as "incidental to an 
arrest" since the two were unrelated in time and place (citing 
Preston v. United States., 376 U.S. 364 (1964)). James v. Louisiana~ 
382 U.S. 36 (1965). 

Similarly in People v. King; 60 Cal. 2d 308,311 (1963), a search 
at a different time (one hour) and place (several blocks) from the 

. arrest was found not to be contemporaneous. To the same effect, 
see P"iJople v. Shelton~ 60 Cal. 2d 740, 744 (1964), where the search, 
two miles from the point of arrest, was not incidental to the arrest. 
In People v. Jackson~ 254 Cal. App. 2d 655, 659 (1967), the search 
of a vehicle at 9 a.m. September 2~ was .not incident to the arrest 
at 11:30 p.m.~ September 21~nor did the search take place in the 
"general area" of the arrest, three miles away. See also People v. 
Burke~ 61 Cal.,2d 575 (1964). But see People v. Fritz, 253" Cal. App. 
2d 7, 14--16 (1967) (search of car generally incident to arrest). ct 
Coolidge v. New Hampshire; 403 U.S. 443, 456-57 (1971) (arrest in 
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house did not authorize search of car in driveway). 

Pre-Chime!, it was improper to search a dwelling where an arrest 
is made 15 to 20 feet outside. Sbipley v, Califorma, 395 U.S. 818 " 
(1969). Or even when the arrest is made on the front steps. Vale ~ 
v. LOU1:'iiana, 399 U.S. 30::(1970). But it Was proper to search when ~ 
at the time Glf arrest the ~rrestee's body was half in the doorway and ,1 
half out. People v. Agwrre, 10 Cal. App. 3d 884, 892 (1970). .;:\;1 

§ 10,09: The Requirement of ~Vefinjte Object" or Pur- J 
pose .'1 

The object of a search incident to the arrest must be to obtain' 'j'. 
evidence O.f the. very offense which the officers reasonably believe ':.\ .• 
to be committ~d. People v. Marquez, 259 Cal. App. 2d 593, 601 ,', 
(1968) (the officers could reasonably believe articles to contain .' 
narcotics; search thereof pursuant to arrest was reasonable). :,. 

§ 10.10: The Arre~t Cannot Be a Pretext for the Search " 
The officers may not use the fact of an arrest as a pretext for the " . 

searoh for evidence" Kaplan v. Superior Court, 6 Cal. 3d 150, 154 'f 
(1911); Peoplev. FeIn,4 Cal. 3d 747, 755 (1971); Cunhav. Superior i 
Cour~ 2 Cal. 3d 352, 358 (1970); People v. Edwards, 71 Cal. 2. d 1096 ···.1 
,(1969). Blazakv: Eyman, 339 F. Supp.40, 43 (D. Ariz. 1971). Thus,r 
m People v. Miokelson, 59 Cal. 2d 448 (1963), the investigatingf 
officers had already determined that a motorist was not the robbery .'~ 
suspect sought but nevertheless searched the car. The court found ; f 
the search invalid, stating at 454:. : 1 

"[T]he. officer e~ected to rummag~ through closed baggage j 
found m the car III the hope of turnmg up evidence that might ,1. 
connect Zauzig with the robbery. That search exceeded the f 
bounds of reasonable investigation. It was not justified by proba- OJ 
ble cause to make an arrest, and it cannot be justified by what~'I 
it turned up. [Citation.)" ;'f 

See also Peoplev. Haven, 59 Cal. 2d 713, 719 (1963) (the search, not I 
the atrest, was the real object of officers' entry into a house remote :f 
in distance to the point of detention); People v, Groves, 71 Cal. 2d ;1, 
1196 (1969) (ar:est of.defendant in his apa!~ent was delayed not ';f.'. 
because the offIcer Wished to conduct an mCldental search of the 'f 
apartmentj . but because the officer hoped that defendant would ;l 
leadhUn to defendant's accomplice; thus, the arrest was not pretext~I 
for the search); Cl1!1hav. Superior Court, 2 Cal. 3d 352, 35S (1970); ~ 
People y, Deam, 10 Cal, App. 3d 162, 166 (1970). However, that a "f 

-, 
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narcotics officer served a warratlt for burglary did not establish that 
the arrest was a pretext. People v. Honore, 2 Cal. App. 3d 295, 
302-02 (1969). 

§ 10.11: Absence of Proper Purpose-Examples 
(A number of pre-Chimel cases illustrate this concept, although 

the scope of search today would 'be more restrictive in most in-
stances under Chimel.) . . 

In People v. TeDez, 268 Cal. App. 2d 375 (1968), defendant ex­
ecuted a sale of heroin to an undercover narcotics 'agent in a park­
ing lot. Two weeks later, pursuant to an arrest warrant, defendant 
was arrested in his home and a 45-minute search made revealing 
narcotics. It was held (oiting Peoplev./ackson, 198 Cal. App. 2d 698 
(1961»), that the search did not have a d<Jfinite objeot and was 
unreasonable in scope. The court found that"the motivation in the 
search could not have been to find evidence of the earlier sale" 
(emphasis added) inasmuch as compelling proof was already 
present to support that offense (the agent's testimony). Ibid at 379. 
But see People v. Rogers, 270 Cal. App. 2d 705 (1969), and Skelton 
v. Superior Court, 1 Cal. 3d 144 (1969). 

Similarly, in People v. Baoa, 254 Cal. App. 2d 428, 431 (1967), it 
was held that defendant's arrest on the premises pursuant to a 
fugitive warrant "could not have been made for the purpose of 
providing evidence of guilt of that crime. The officers had no legiti­
mate purpose other than to arrest her as a fugitive. '. . . Once they 
had discovered her, and she had come out of the bathroom, their 
purpose had been fulfilled. There was no need to search further 
once the object of the search had been found." (Emphasis added.) 
See also Nugentv. Superior Court, 254 Cal. App. 2d 420, 427 (1967); 
and Peoplev. Green, 934 Cal, App. 2d 614 (1968) (search of vehicle 
was pursuant to officer's general curiosity). Compare Lewis v. 
United States, 385 U.S, 206 (1966), where the Supreme Court stated 
that the Fourth Amendment is not violated when a government 
agent enters pursuant to an invitation and then neither sees, hears, 
nor takes anything either unrelated to the business purpose of his 
visit (sale of marijuana) or not contemplated by the occupant. 

§ 10.12: Distinction-Evidence of Other Crimes in Open 
J1ew 

To be distinguished from searches made without a definite object 
(§ 10.11, supra) are those where the officers observe from a lawful' 
vantage point the evidence of other crimes (or oOJ1traband) in 
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open view. While this is discussed in some detail, intra, § 13.01, et 
seq., a few examples will be helpful at this point. 

In People v, Muriel, 268 Cal. App. 2d 477 (1968), officers were 
investigating what they believed to be illicit car stripping and ob­
served narcotics paraphernalia in plain· sight on the rear trunk of 
a vehicle; the arrests, search, and seizures were upheld. In People 
v. Kampmann, 258 Cal. App.· 2d 529 (1968), evidence observed in 
defendant's apartment during a proper kidnapping investigation 
was found to be valid, although a subsequent search of the apart­
ment was held improper. In People v. Carmical, 258 Cal. App. 2d 
103 (1968), a weapon was observed in the possession of a felon 
durjng llnarcotics investigation. SeealsoPedplev. Hpguez, 255 Cal. 

. App. 2d 255, 227-28 (1967) (misqemeanor arrest, heroin in open 
paper bag observed by officer); and People v. Jones, 255 Cal. App. 
2d 163, 170 (1967) (where marijuana observed during rape investi­
gation was properly admitted into evidence). 

The Supreme Court in Warden v. Hayden, 387 U.S. 294 (1967), 
overruled Gouledv. United States, 255 U.S. 298 (1921), which pro­
hibited the seizure of "evidentiary" items; under Goulec4 officers 
could seize only "instrumentalities, fruits or contraband." Under 
Warden, however, either type of evidence may now be seized 
where the officers are properly on the premises. People v. Terry, 
2 Cal. 3d 362, 394-95 (1970). 

The new rule was recently extended to permit police to seize not 
only evidence but potential evidence as well. Peoplev. Curley, 12 
CaL App. 3d 732, 747 (1970). 

One jurisdiction holds, however, that a seizure of private papers 
is still prohibited. See HiUv. Philpott, 445 F.2d 144 (7th Cir. 1971); 
United Statesv. Blank, 330 F. Supp. 783, 786 (N.D. Ohio 1971). See 
too Note, Seizure of Personal Records Violates the Fifth Amend­
ment, 46 Tulare L, Rev. 545 (1972). 

Seemingly opposed to this position is People v. Thayer, 63 Cal. 2d 
635,638,643 (1965), quoting Gouledv. United States, 255 U.S. 298, 
309 (1921): "There is no special sanctity in papers, as distinguished 
from other forms of property~ to render them immune from search 
and seizure, if only they fall within the scope of the principles of the 
cases in which other property may be seized. . . ." See People v. 
Slrha.n, 7 Cal. 3d 369, 399 (1972). 
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§ 10.13: Exploratory or Blanket Searches Prohibited 
The appellate courts oft~n articulate the "d~finite .o?ject" re­

quirement of a search in dIfferent ways. Thus, m addItion to the 
rules stated supra, § 10.10, it is often said that wi~hout probable 
cause for an arrest, the antecedent se;.1rch is nothing more than 
"exploratory" and therefore unreasonable. See Parrish v.' Civil 
Service Commission, 66 Cal. 2d 260 (1967); People v. ({ale, 4& Cal. 
2d 253 (1956) (Border search of automobiles as part of routine 
searches "to curb the juvenile problem" did not justify search); 
People v. Schaumloffel, 53 Cal. 2d 96 (1959) (search of doctor's 
office was general and exploratory, and the records seized were 
unconnected with an abortion for which the arrest was made); but 
c£ People v. Rogers, 270 Cal. App. 2d 705 (1969), and Skelton v. 
Superior Court, 1 Cal. 3d 144 (1969). 

§ 10.14: ~71easonable in Scope n 

Assuming the existence of a valid arrest, the search undertaken 
is not incidental thereto unless it is "reasonable in scope.'~ People 
v. Cruz, 61 Cal. 2d 861,866 (1964). The proper scope of a search of 
a person (§ 10.15), preIl11ses (§ 8.01), and automobile (§§ 12.04-
12.06) are discussed separately. 

§ 10.15: Search of the Person 
It is axiomatic that a search of the person incidental to a lawful 

arrest is valid. People v. Ross, 67 Cal. 2d 64, 69 (1967); People v. 
Terry, 2 Cal. 3d 362, 393 (1970). The rule was recently reaff~rmed 
by the United States Supreme Court in Chimel v. CalifornIa, 395 
U.S. 752 (1969), where the court stated: "When an arrest is made, 
it is reasonable for the arresting officer to search the person arrest­
ed in order to remove any weapons that the latter might seek to use 
in order to resist arrest or effect his escape." Ibid at 762-63. (Chi­
mel's limitation on the proper scope of a search in the immediate 
area of the arrest is discussed elsewhere.) . 

§ 10.16:. Proper v, Improper Search-Examples 
« 'Unquestionably, when a person is lawfully arrested, the police 

have the right, without a sear.ch warrant, to make a contemporan.e­
ous search of the person of the accused for weapons or for the fruItS. 
of or implements used to commit the crime.'" People v. Jones, 255 
Cal. App. 2d 163, 168-69 (1967), quoting Preston v, Um'ted States, 
376 U.S. 364,367 (1964). Furthermore, a ~earch of a person for the 
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purpose of uncovering evidence of other crimes is generally inci· 
dent to a valid arrest, notwithstanding what has been said supra, § 
10.ll,regarding proper object or purpose of the search. See People 
v. Sirak,,2 CaL App. 3d 608, 611 (1969). 

Thus, where there are sufficient facts to arrest defendant, the 
, ,search ofms pockefsfor the fruits of a burglary or robbery is proper 

incident to the arrest. People v. Davis, 260 Cal. App. 2d 186, 189 
(1968). The same rule applies to the search of a suspect's pockets 
or hand.s·:during the course of a narcotics arrest. People v. Ro­
driquez 274 Cal. App. 2d 770, (1969) (clenched fist); People v. 
Welch, 260 Cal. App. 2d 221 (1968) (pocket); People v. Duarte, 254 
Cal. App, 2d 25, 29 (1967) (pocket); People v. Carmical, 258 Cal. 
App. 2d 103 (1968) (pocket); People v. Monreal, 264 Cal. App. 2d 
263, 265 (1968)'J 

In, People v. Duncan, 51 Cal. 2d 523 (1959), although defendant 
was arrested for misdemeanor vagrancy, it was held that the search 
of his person was proper by virtue of recent rape-murders in the 
area augmented by defendant's conflicting stories. Cf. § 12.16, infra,E

1

', 
however, which indicates that, generally, a misdemeanor arrest " 
(e.g., a traffic offense) does not warrant a general search of the, • 
person, only at most a superfiCial search for weapons.} 

It has been held proper to search a defendant's suitcase on his II: 

arrest. United States v. Mehciz, 437 F.2d 145, 147 (9th Cir. 1971); ',' 
People v, Williams, 174 Cal. App. 2d 175, 183 (1959) (pre-Chime] , 
search of arrestee's handbag sustained). , i 

A search of a person at the time of his booking has always been : t 
considered contemporaneous to his arrest and is a reasonable 
search. Peoplev. Martin, 23 Cal. App., 3d 444,447 (1972); Peoplev. 
Mercurio, 10 Cal. App. 3d 426,430 (1970); Peoplev. Rogers, 241 Cal. 
App. 2d 384, 389 (1966); peoplev. Munsey, 18 Cal. App. 3d 440, 448 
(1971). See too Gov. Code § 26640. The practice was said to be 
uordinarily reasonable" in People v. Superior COUl't (Simon) > 7 Cal. 
3d 186) 208 (1972), . 

A search for narcotics has been upheld where the person was 
arrested for alcoholic intoxication. People v. Steeples, 22 Cal. App. 
3d 993, 996 (1972). 
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CHAPTER ELEVEN 

STOP AND FRISK 

, 

§ 11.01: The Right 1'0 Detain or Question . 
If a police officer has some basis for suspicion) but he does not 

have probable cause to arrest or to search, are there ~till s~me 
actions he can take against a suspect? Can he make lesser mtruslOns 
on privacy than a full arrest and search? The courts have, in gene~al, 
permitted such intrusions when they are balanced by a matchmg 
quantity of information.' . '/ 

The United States Supreme Court remarked m Terryv. OhlO~ 392 
U.s. I, 13 (1968): . 

"Street encounters between citizens and police officers are in­
credibly rich in diversity. They range ~roI? whon>: friendly ~x­
changes of pleasantries or mutu.ally us.efw mformatio?- ~o ~ostile 
confrontations of armed men mvo!vmg arrests, or mJunes, or 
loss oflife. Moreover, hostile confrontations are not all of a piece. 
Some of them begin in a friendly enough manner, only to. take 
a different turn upon. the injection of some unexpy~ted element 
into the conversation. Encounters are initiated by .che police for 
a wide variety of purposes, some of which are wholly unrelated 
to a desire to p,rosecute for crime:; 

The court said (at 22): . 
co ••• a police officer may in appropriate circumstances ~nd m 
an appropriate manner approach a person for purposes of l?VeS­
tigating possibly criminal behavior even though there IS no 
probable cause to make an arrest. . . ." , 

The United States Supreme Court thus permitted the continued 
application of an established California rule, described as follows in 
People v. Mjckelson~ 59 Cal. 2d 448, 450-51 (1963) 

"In this state however we have consistently held that circum­
stances short ~f probabie cause to make an arrest may still justify 
an officer's stopping pedestrians or motorist~ in the str~ets for 
questioning. If the circumstance~ warrant It, he may. m self­
protection request a suspect to alight from an automobile or to 
submit to a superficial search for concealed weapons. Should the 
investigation then reveal probable cause to make a ar~es~, the 
officer may arrest the suspect and conduct a reasonable mClden-
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tal search. [Citations.]" 
This ~ule applies both to vehicle stops and to confrontations with 

pedestrIans. In fact, the California rule was first established in vehi­
cle cases. See People v. King, 175 Cal. App. 2d 386, 390 (1959). 

It was preceded by statements in the cases that "it is not unrea- r,l,', 
sonable for officers to seek interviews with suspects or witnesses or ~,' 1 
to .call upon them at their h~mes for such purposes." People v. " l} 
Miohae~ 45 Cal. 2d 751,754 (1955\; Peoplev. Martin 45 Cal. 2d 755 "',. 
761 (1955). I "" ~ , ~, 

This rule was then broadened to permit detention. People v.:, 1. 

Ma1}i~ 268 Cal. A.pp. 2d 653, 662 (1969). 
As was said in People v. One 1960 Cadillac Courpe 62 Cal 2d 92 ~' . 

: 96 (1964):' :1 • , 

4'. 'We do not believe that our rul~ permitting temporary deten- . ! 
ho~ for questioning conflicts with the Fourth Amendment. It "I 
strI~es.a bahmce between a person's interest in immunity from •• ",,',t 
polIce mterference and the community's interest in law enforce- . I 
ment. It wards off pressure to equate reasonable cause to investi­
?ate w.ith reasonable cause to arrest, thus protecting the 
mnocent from the risk of arrest when no more than reasonable 
investigation is justified.' " . 

Some q.uestio~in~ and. social pleasantries may not require'a for­
mal showmg of JustificatIon, but if the cirumstances indicate a de­
~e~tion, some restriction of the citizen's liberty, then the courts will 
mSIst on some degree of cause. As was said in People v. Cowman,. 
223 Cal. App. 2d 109, 116 (1963), quoting from Hood v. Superior 
Cou.rt) 220 Gal: App. 2d 242, 245 (1963): 

" '[E]ven though the circumstances authorized such "temporary 
detentions" may be "short of probable cause to make an arrest" 
[citation] . nevertheless theretnust exist some suspicious or 
unusual CIrcumstance to authorize even this limited invasion of 
a citizen's privacy ... .''' See People v. One 1960 Cadz1lac 
Coupe, 62 Cal. 2d 92) 96 (1964). 

!11 Battsv. SUl!erior Cour~ 23 Cal. App. 3d 435, 439 (1972), it was 
sUld that knockmg on the window of a van was not a detention. 
When the window Was opened, there was a smell of marijuana 
which justified arrest. " ' 

The :United ~tates Supreme. ~ourt recently reaffirmed the Stop 
and Fnsk rules m Adamsv. Wil}jam~ 32 L. Ed 2d 612 (1972) where 
it said: ' 

134 

... : 

"The Fourth Amendment does not require a policeman who 
lacks the precise level of information necessary for probable 
cause to arrest to simply shrug his shoulders and allow a crime 
to occur or a criminal to escape. . . . A brief stop of a suspiciolUs 
individual, in order to determine his iclentity or to maintain the 
status quo momentarily while obtaining more information, may 
be most reasonable in light of the facts known to the officer at 
h · " . t e time .... 

§ 11.02: Circumstances Justifying Temporary Detention 
As was said in People v. Henze, 253 Cal. App. 2d 986, 988 (1967): 
"While the circumstances which will justify temporary deten­
tion have not been articulated with precision, still from the cases 
We have acquired a rough picture of the situations in which such 
a detention is warranted. First, there must be a ra~opal suspi­
cion by the peace officer that some activity out of the ordinary 
is or has taken place. Next, some indication to connect the per­
son under suspicion with the unusual activity. Finally, some 
suggestion that the activity is related to crime." 

See too PeopJe v. Mani~ 268 Cal. App. 2d 653, 665-66 (1969), 
where the court made a list of concrete examples to give form and 
content to the general idea of temporary detention. 

In PeopJe v. Superior Court (Acosta), 20 Cal. App. 3d 1085, 1088-
91 (1971), the court examined the statement, " 'Where the events 
are as consistent with innocent activity as with criminal activity, a 
detention based on those events is unlawful. .. .''' made in Irwin 
v. Superior Court) 1 Cal. 3d 423 (1969). The Acosta court declined 
to conclude that detention is allowed only where the probability of 
criminal' behavior outweighs the probability of innocence. 

§ 11.03: Factors Justifying or Tending To Support Tempo­
rary Detention 

The following factors have been used to help justify temporary 
detention. Each alone may be insufficient, but they have been 
regarded as significant by the courts. 

NIGHT 
People v. Henze, 253 Cal. App. 2d 986, 989 (1967). ("The law 

in many instances draws a sharp distinction between the con­
trols which may be exercised by peace officers during the night­
time and those to which they are limited during daylight hours, 
and most of the cases upholding temporary detention for inves-
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tigation and questioning have arisen out of incidents which oc-
curredat night.") , 

People v. Rosenfel4 16 Cal. App. 3d 619, 622 (1971); People v. 
Jackson) 164 Catitpp. 2d 759, 761 (1958); People v. Flore~ 23 Cal. 
App. 3d 23617, (1972). See too§ 7.15";1 

DRIVING ~{ 
Erratic or Suspicious Driving -1, 

People v. Anguiano~ 198 Cal. App. 2d 426 (1961); Wilson v. Porte!; ~l' 
361 F.2d 412 (9th Cir. 1966); People v. U7iJliam~ 263 Cal. App. 2d: 
756,759 (1968); Cornforthv. Department of Motor Vehicle~ 3 Cal. '~. 
App. 3d 550, 552 (1970). ~J 

Slow Speed of Vehicle ';'} 
Williams v. Superior Court; 274 Cal. App. 2d 709, 712 (1969). :t 

Traffic Violation or Equipment Violation ~:i 
People v. Vermouth~ 20 Cal. App. 3d 746, 752 (1971) (cracked tail '}j: 

. light) ; People v. Superior Court (Fuller), 14 Cal. App. 3d 935, 942 ~.' 
(1971); Peoplev. Clayton, 13 Cal. App. 3d 335, 337 (1970); People'. 
v. V111afuertf0 275 Cal. App. 2d 531, 543-35 (1969); People v. Bord-'i 
wine~ 268 Cal. App. 2d 290, 292 (1968). :1 

OTHER VEHICLE INCIDENTS 
Illegal Parking 

Bramlette v. Superior Court; 273 Cal. App. 2d 799, 80.4 (1969), ques­
tioned·in another respect in Mozzettiv. Superior Court; 4 Cal. 3d 
699, 703 (1971). 

Sitting in a Parked Car at an Unusual Time and Place 
PeopJe v. Martin, 46 Cal. 2d 106, 108 (1956); P{Jople v. Cowman~ 

223 Cal. App; 2d 109, 118 (1963); People v. Mosco~ 214 Cal. App. 2d 
581, 585 (1963). 

Vehicle Resembles Olle Used in Crime 
People v. Watson~ 12 Cal. App. 3d 130,,134-135 (1970); People v. 
TurneI; 2 Cal. App. 3d 632 (1969) ~ See too § 7.03. 

Car at Unusual Place 

People v. BeverlYJ 200 Cal. App. 2d 119, 125 (1962) (near closed 
wrecking yard); Peoplev. Martin~ 46 Cal. ~d 106,108 (1956) (lover's 
lane); People v. EUsworth, 190 Cal. App. 2d 844,847 (1961) (parked 
OIl secluded and lonely road); People v. Sackett; 260 Cal. App: 2d 
307 (1968) (near commercial area with prior burglaries); People 'v. 
Lovejoy; 12 Cal. App. 3d 883, 886 (1970) (near sheriff's warehouse 
previously burglarized) ;1n Ie Eh'zabeth H.~ 20 Cal. App. 3d 323,327 
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(1971) (car in country at 4:00 a.m. with four juveniles); ct People 
v Williams 20 Cal. App. 3d 590, 592 (1971) (improI?er to de tam 
b~cause ca~ at rest area on highway and turned on lIghts). 

ACTIVITY OF INDIVIDUAL 
Suspect Fits Descripbon of Felon . 

Peoplev. Adam, 1 Cal. App. 3d 48o, 489 (1969); Peoplev. AtI;nore~ 
13 Cal. App. 3d 244, 246 (1970); Peoplev. Crump~ 14 CaL App. 3d 
547 551 (1971); People v. King, 175 Cal. App. 2d 386, 390 (19~9); 
Pe~pJev. Ouellette, 271 Cal. App. 2d 33, 36 (1969) (AWOL ser~ICe­
man); Feoplev. Hear4 266 Cal. App. 2d 747 (1968); ct Peopev. 
Collin~ 1 Cal. 3d ~58 (1970). 

W~t . 
Peoplev. Martin, 46 Cal. 2d 106,108 (1956); Peoplev. Sartalll,268 

Cal. App. 2d 486, 490 (1968); Peoplev. Collom~ 268 Cal. App. 2d 242, 
246(1968); Peoplev. King, 270 Cal. App. 2d 817, 821 (1969). 
jb·dLug. . 

Peo ife v.. Cruppi 265 Cal. App. 2d 9, 12 (1968). ct WillIams~. 
Supe!/;;r Court; 274 Cal. App. 2d 709, 712 (1969) (attempt t~ aVOId 
police). . 

Hitchhiking 
People v. Superior Court (Harris), 273 Cal. App. 2d 459, 462 

(1969) . 
Defendant Carrying Wire . . 
Peoplev. Livingston~ 4 Cal. App. 3d 251, 257 (1970) (offICers 

suspected auto thefts). . . 
Walking on Darkened Street in Neighborhood WIth Numer­

ous Bu;g'lary and Prowler Complaints 
Peo !.Ie V Caylo~ 6 Cal. App. 3d 51, 56 (1970). See too People v. 

Woo:!; 7 CaL App, 3d 382, 387 (1970) (walking at night ,":,here 
officers were investigating shots fired report); People v. Manl~ 2?8 
Cal. App. 2d 653 (1969) (walking in rain with un1?rot~cted ty~ewnt­
er in high frequency burglary area; changed drrection on SIght of 
officer). . 

Furtive lvlovement on Seeing Police 
Peo !.Ie v. Martinez, 6 Cal. App. 3d 373, 377 (1970); People v. 

Gravitt, 22 Cal. ~ ;). 3d 133, 1~7 (19~1) (two men III front of bar 
slam trunk of car shut on sight of officer). 

YouthfuJAppearance , 
Pendergraft v. SupeJior Court; 15 Cal. App. 3d 237, 241 (1971) 
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(hitchhiker could. be runaway juvenile). 
Connection 'to Car 

If ?fficersh~v.e probable cause to arrest a person and they have 
a rational SusplClOn that he may be in a car, they have a right to stop 
the car. Jackson v .. Superior Court, 274 CaL App. 2d 656,661 (1969). 

TYPES OF CRIMES \\\ 
A Rash of Recent Burglaries in the Neighbdlrhood~\ 

Peoplev. Flores., 23 Cal. App. 3d 23,27 (1972); Pet;plev}McClain, 
209 Cal. App. 2d 224 (1962); People v. West 144 Cal. App 2d 214 
219 (1956). ? , 

Burglary or Robbery in Area 
. Peoplev. Anthon~ 7 Cal. App. 3d 751, 761 (1970); Peoplev. Mejia, 
272 Cal. App. 2d 486, 490 (1969); People v. William~ 263 CaL App. 
2d 756, 759 (1968). 

"Casing of S~!vice Station in Preparation for Robbery 
People v. Jackso.!!, 268 Cal. App. 2d 306,310 (1968). 

Burglarious Activity 
People v. Boy~ :16 Cal. App. 3d 901, 905 (1971). '4 

Area or Address Had Narcotic Activity , '\ 
People v •. Sartain, 26$~:,pal. App. 2d 486, 488-S9 (1968). But see .. J .••. 

People v. Moore, 69 Car'gd 674 (1968). 1 
DefendaJat Present During Mass Arrest at Situs fOr Dangerous ~t 
Drugs' "f 

People v. Roach 15 Cal. App, 3d 628,632 (1971).f' 
Apparent Narcotic ACtiVitY-'.t ... · .. 

Peoplev. BeaZ 26B-Cal. App. 2d481, 484 (1968); Peoplev. CollolD,. r;J 
268 Cal. App. 2d 242, 246 (1968); 1!eople v. Hand~ 16 Cal. App. 3d ',I' 

858, 860-62 (1971); People v. M'altz, 14 Cal. App. 3d 381 392-93 ~~ 
(1971). See too § 7.05.''., '}; 

If the Place Was One Where"@rimes Had Frequently and 
Currently Occurred .. ~' 

Peoplev.lvfickelsOIl)'59 Cal. 2d448 (:i963); Peoplev. Gibson, 220 
Cal. App. 2d 15,20-21 (1963); Peoplev. Brown 271 Cal App 2d 391 
394(1969); People v. One 1958 Chevro!et 179~ Cal. App. 2d 604, 610 
(1960) (child molestations). See too § 7;09. 

SOURCES OF INFORMATION ,X: 
Informers Tip::' ryr 
Adams v. Willian1~::~2. L. Ed 2d612 (1972); 
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Lane v. Superior Court 271 Cal. App. 2d 821, 824 (1969). People 
" v. Koehn, 25 Cal. App. 3d 799, 802 (1972). 

Officif1/ Channels 
Restaniv. r,~uperior Court; 13 Cal. App. 3d 189,196 (1970); Ojeda 

v. SuperlorCourt 12 Cal. App. 3d 909, 917 (1970); People v. 
Shoemaker, 16 Cal. App. 3d 316, 319 (1971); Peoplev. Turner; ~ Cal. 
App. 3d 632, 635 (1969). 

NECESSITY FOR IMMEDIATE AC"'TION 
People v. J-Vickers:. 24 CaL App. 3d 12, 16-17 (1972) (Companion 

fled) . 
Incorrect Information May Justify Detention 

People v. Honore, 2 Cal. App; 3d 295 (1969); People v. Marquez, 
237 Cal. App. 2d 627 (1965). 

§ 11.04: Evidence Insufficient To Support Temporary De­
tention 

Nervousness was held to be an insufficient basis in People v. 
Moore,69 Cal. 2d 674 (1968). 

Private citizen gave nebulous information about defendants car­
rying on a conversation and behaving in a way that might be con­
sistent with unlawful behavior. Peoplev. Escollias, 264 Cal. App. 2d 
16 (1968) . 

. Citizen reported 'defendant and companion were hanging 
arozind and acting suspicious. People v. Hunt; 250 Cal. App. 2d 311 
(1967) . 

Car had out-o!-stateregistration. Officer felt it might be improp­
er. People v. Franklin, 261 Cal. App. 2d 703 (1968). 

Passenger waiting at Airport. Irwin v. Superior Court, 1 Cal. 3d 
423, 427 (1969). 

Officer says:. U 'You're under arrest.' n People v. Curtis, 70 Cal. 2d 
347, 359 (1969). , 

Truck had VW parts and one occupant had a prior arrest. People 
v. Callandret, 274 Cal. App. 2d 505, 507 (1969). Cf. Anderson v. 
Superior Court, 9 Cal. App. 3d 851, 857 (1970). 

Two young passengers in car at 1:15 a.m, Peoplev. Horton, 14 Cal. 
App. 3d 930, 933 (1971). Cf. People v.Anguiano, 198 Cal. App. 2d 
426,428 (1961) .. See too People v. Henze, 253 Cal. App. 2d 986,988 
(1967). 

Turning Back on Officer 
, People v., Rosenfeld, 16 Cal. App. 3d 619, 622 (1971). 
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§ 11.05: Pat Searches 
Prior to' the time an arrest is made on full probable cause, the 

officer may be permitted to make a protective search. The leading 
case is Terry v. Ohio, 392 U.S. 1, 24 (1968), which says: 

"[WJe cannot blind ourselves to the need for law enforcement 
officers to protect themselves and other prospective victims of .: 
violence in situations where they may lack probable cause for . ~, 
arrest. When an officer is justified in believing that the individ-
ual whose suspicious behavior he is investigating at close range 
is armed and presently dangerous to the officer or to others, it: 
would appear to be clearly unreasonable to deny the officer the 
power to take necessary measures to determine whether the 
person is in fact carrying a weapon and to neutralize the threat 
of physical harm." 

The court (at 25) reasoned, however, that even a limited search 
of the outer clothing for weapons constitutes "a severe, though 
brief, intrusion upon cherished personal security, and it must surely 
be an annoying, frightening, and perhaps humiliating experience.)' 
The court authorized (at 27), 

H[AJ narrowly drawn authority to permit a reasonable search for 
weapons for the protection of the police officer, where he has 
reason to believe that he is dealing with an armed and danger­
ous indiVidual, regardless of whether :he has probable cause to 
arrest the individual for a crime. The officer need not be abso­
lutely certain that the individual is armed; the issue is whether 
a reasonably prudent man in the circumstances would be war­
ranted in the belief that his safety or that of others was in danger. 

i " 

Th~ court said too that due weight should be given, not to incho­
ate aild unparticularized suspicions or hunches but to the specific 
reas~i.5able inferences which he is entitled to draw from the facts 
in light of his experience. The court also warned (at 29) that the 
searqh must be "confined in scope to an intrusion reasonably de­
sign,~d to discover guns" knives, clubs, or other hidden instruments 
for~pe assault of the police officer." 

~~v.e officer in Terry had observed three men acting in a manner 
the};officer took to be a preface to a "Stick up." This made a de ten­
tio}~ reasonable and it was reasonable for the officer to fear they 
W(;'lrearmed. The court also spoke approvingly of the manner'in 
VI~hich the officer made the search. He patted down the outer cloth-
.:.:;' 
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ing. "He did not place his hands in their pockets or under the outer 
surface of their garments until he had felt weapons, and then he 
merely reached for and removed the guns.)! 

In the companion case of Sibron v. New York, 392 U.S. 40, 64 
(1968), the United States Supreme Court elaborated further on 
these rules: ' 

"The police officer is not entitled to seize and search every 
person whom he sees on the street or of whom he makes inqui­
ries. Before he places a hand on the person of a citizen in search 
of anything, he must have constitutionally adequat.e, reasonable 
grounds for doing so. In the case of the se~-protecbve search ~or 
weapons, he must be able to point to particular facts from whlCh 
he reasonably inferred that the individual was armed and dan-

" gerous .... 
The court disapproved of the officer's search in Sibron. It said t~e 

suspect's mere act of talking with a number of known narcotic 
addicts over an eight-hour period justified neith~r arrest ~or a fe~r 
of life or limb. It noted that the officer placed hIS hand directly m 
the suspect's pocket. Because there was "no attempt at an ini~al 
limited exploration for arms" the search was "not reaso~ably ~lm­
ited in scope to the accomplishment of the only goa~ whIch mlg~t 
conceivably have justified its inception-the protection of the offI­
cer by disarming a potentially dangerous man." 

The Terryprotective search rules were recently restated by the 
United States Supreme Court in Adamsv. Williams, 32 L. Ed 2d 612 
(1972). . . 

The California Supreme Court m Cunha v. SuperIor Court, 2 Cal. 
3d 352, 353 (1970), said that a pat down is an additional iD:trusion 
beyond a detention and "can be justified only b~ ~pecification. an? 
articulation of facts supporting a reasonable SuspICIOn that the mdi­
vidual detained is armed, and a further intrusion into a suspect's 
clothing to recover a weapon requires a similar showing of a reason­
able belief that the pat down has disclosed the presence of a 
weapon." The court also said that if an officer should develop proba­
ble cause to arrest, he can arrest and make an incidental search. The 
court pointed out that the officer. did not ~onduct .a. pat ~own but 
instead directly and immediately mtrudedmto petitioner s. pocke~. 

The State Supreme Court also discussed the !erry rule m Irwm 
v. Superior Court, 1 CaL 3d 423, 428 (1969). It sald that ~,tempo~a~y , 
detention atitilt)st authorizes a police officer to make a superfICIal 
search" of the suspect for concealed weapons. A search of a suspect 
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for purposes other than locating concealed weapons is . 
Tbe court condemned a detention search that was for "",::.~w"'k';·" . ..l 

§ 11.06: Bypassing the Pat~earch '. ..... '. .... . .... 
The United States Supreme Court recently permitted an officer 

to bypass the pat search. The officer had an informer's tip that a 
person had a weapon in a specific placeon his person and the officer 
reached directly for it. The person rolled down .his window rather 
,than step out of his car, which the officer had asked him to do. 
Adams v. rVilHam~ 32 L. Ed 2d 612 (1972). , 

As was said in People v. Superior Court (Holmes), 15 Cal. App. 
3d 806,810 (1971): . 

"the requirement of a pat-down search for weapons generally 
has been discussed in cases in which the officer only suspects 
upon the basis of articulable facts that the person detained may 
be armed. These cases generally have not involved situations in 
which the suspect has engaged in conduct which would lead a 
reasona~le a~d prudent officer not only to suspect that the per­
son ~etame? 1S armed but ~so to apprehend that he is preparing 
and Immediately threaterung to use the weapon to fire upon the 
officer." 

In this case there was a "shots fired" situation and the defendant 
reached for his pocket as though he were desperately trying to get 
something out. See too People v. Atmore, l3. Cal. App. 3d 244 
(1970) ; People v. Woods, 7 Cal. App. 3d 382 (1970) j People v. Todd, 
2 CaL App. 3d 389 (1969). 

Improperly Bypassing the Pat Search 
People v. McKelvy, 23 Cal. App. 3d 1027, 1039 (197'2) (state of 

emergency not sufficient reason) . 

§ 11.07; AppJicatioIls of Pat Search Rule 
Do:~{~i;~~~Nful;;ff(Y~.:f6':~~tq1,lestions before he can pat s~arch? 

Wh~~?~r h~ shol!ld R~kquestiofi.S!Q~nnot be answered categorically,. 
but Qpder t,h~e CIrcumstances ?f PeC(ple v. Anthon~ 7 Cal. App. 3d 
751, 760 (1940L the court saud no;; The court said there was no 
r.easo~ why the officer H (should have to ask one question and take 
the fISk that the answer might be a bullet: " 

When a search of the defendant's companion revealed a revolver, 
a pat search of the defendant was proper. People v. Smith,264 Cal. 
App. 2d 718 (1968). See too Peoplev. Ruiz, 263 Cal. App. 2d 216 220 
(1968), ' 
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ther proper pat searches: . 
Defendant resembled robber, was parked in poorly lighted area. 

People v. Heard, 266 Cal. App. 2d 747 (1968); People v. Anthony, 
7 CaL App.3d 751, 760 (1970). 

Defendant had numerous hostile run-ins with other officers and 
had little or no respect for police. Amacherv. Superior Court, 1 Cal. 
App. 3d 150, 154 (1969). . ' .. 

Citizen's arrest. People v. Garcia, 274 Cal. App. 2d 100 (1969). 
Late at night on dark street, and officers saw two figures in car 

by vacant lot; officers investigated, smelled marijuana smoke and 
made pat down. Peoplev. Holguin,263 Cal. App. 2d 628~ 630 (1968) 
("This court takes notice of the fact that many officers have been 
killed by suspects who turned and fired upon the officers when they 
were stopped for investigation"). . 

Crime of violence perpetrated by man with hand gun. Defend­
ant in neighborhood. Peoplev. Hawxhurst, 264 Cal. App. 2d 398, 402 
(1968). . 

Sudden exit at night from vehicle of three men stopped by pohce. 
People v. Hubbard, 9 Cal. App. 3d 827, 830 (1970). 

Other: People v. Baker, 12 Cal. App. 3d 826 (1970). 
Insufficient basis for pat search: People v. Adam, 1 Cal. App. 3d 

486,492 (1969); People v. Thomas, 16 Cal. App. 3d 231,234 (1971); 
People v. McKelvy, 23 Cal. App. 3d 1027, 1039 (1972). 

§ 11.08: Examples of Further Search After Pat Search 
In People v. Collins, 1 Cal. 3d 658, 662-63 (1970), the State Su­

preme Court reiterated the Terryrules and said th~t the "obvi~us 
purpose" of confining officersto a pat search and havmg them pomt 
to reasons that justify it is to "ensure that the scope of such a search 
cannot'-:be exceeded at the mere discretion of an officer, but only 
upon di~covery of tactile evidence particularly tending to corrobo­
ratesusO~icion that the suspect is armed." It laid down rules for what 
happell's.i.when an officer feels a soft object. 

"To~ermit officers to exceed the scope of a lawful pat-down 
wheitever they feel a soft object by relying upon mere specula­
tion that the object might be a razor blade concealedin a hand­
kerchief, a 'sap,' or any other atypical weapon would be to hold 
that possession of any object, including a wallet, invites a plenary 
search of an individual's person. Such a holding would rellder 
meaningless Terry's requirement that pat-downs be limited in 
scope absent articulable grounds for an additional intrusion." 
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The court did 'not completely bar a further search for soft objects 
or what might b~:"concealed in them, but it placed on officers the 
burden of show#j.g a suspicion that the suspect is armed with an 
atypical weapon"~'Citing Byrd v. Superior Court, 268 Cal. App. 2d 
495 (1968), and People v. Britton,264 Cal. App.2d 711 (1968). The 
court disapproved People v. Armenta, 268 Cal. App. 2d 248 (1968), 
where the Court of Appeal had reasoned that the suspect might 
have a rubber water pistol loaded with carbolic acid. The court also 
said that feeling loosely packed marijuana would not reasonably 
support a suspicion that it was a sap, because a sap would have to 
possess considerably more mass to be useful as a weapon. 

People v. Hubbard, 9 Cal. App. 3d 827, 831 n.l (1970), quotes 
People v. Mosher, 1 Cal. 3d 379, 394 (1969), as follows: 

"fA box of matches, a plastic pouch, a pack of cigarettes, a 
wrapped sandwich, a container of pills, a wallet, coins, folded 
papers, and many other small items usually carried in an individ­
ual's pockets do not ordinarily feel like weapons. . . ." See Peo­
ple v. A viles, 21 Cal. App. 3d 230, 233 (1971). 

In Kaplan v. Superior Court, 6 Cal. 3d 150, 154 (1971), it was said 
that the location of an unidentified lump in a shirt pocket did not 
justify further intrusion into that pocket. ' 

While conducting a pat search, an officer felt a hard, large object. 
He removed it ana. found a marijuana-smoking device. It was prop­
er for the officer to remove the object as there was reason to believe 
it could have been used as a weapon. People v. Roach, 15 Cal. App. 
3d 628, 633 (1971); People v. Todd, 2 Cal. App. 3d 389, 393 (1969). 

Officer saw the outline of a handgun under the defendant's shirt. 
Mter feeling it, he removed it. 

"The need to question and search a person who, in an urban 
area, is in appa.rent possesson of a deadly weapon is so great as 
to justify the type of invasion of the rights of that person entailed 
by that need." People v. Tarkington, 273 Cal. App. 2d 466, 469 
(1969) . 

. Felt sharp object like knife blade. Peop}ev. Mosher, 1 Cal. 3d 379, 
393 (1969). Cf. Peoplev. Martines,228 Cal. App. 2d 245, 247 (1964). 

Officer felt long hard pipe through leather jacket. Proper to 
remove it. Bag of marijuana came out simultaneously. People v. 
Watson, 12 Cal, App. 3d 130, 135 (1970). 
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§ 11.09: Actions of Officer Associated with Pat Search 
-Officer could forcibly withdraw hand of suspect from jacket 
ocket. People v. Wood~ 7 Cal. ~pV' 3d 382, 388 (1970). 

P Officer could force open juvemle s clenched hand. In re Glenn 
R., 7 Cal. App. 3d 558, 561 (1970). . 

Offi er's hand emerged with mor,e than he mtended to remove 
from ~ocket. People v. Atmore, 13 Cal. App. 3d 244,,248 (1970); 
Peo /e v. Watson, 12 Cal. App. 3d 130, 135 (1970). , 
Th~ officer was not permitted to ask what was m. a .boy s pocket. 

The withdrawal of marijuana was said to be a submIssIOn to author­
ity. People v. Abbott, 3 Cal. App. 3d 966, 969 (1970). 

The cursory search for weapons may extend beyond the person 
to the vehicle in which the defendant was riding. People v. Flores, 
23 Cal. App. 3d 23, 28 (1972); People v. Lumar, 267 Cal. App. 2d 900, 
904 (1968); People v. Wigginton, 254 Cal. App. 2d 321, 326 (~967). 
In People v. Vermouth, 20 Cal. App. 3d 746, 7?3-54 (1971), It was 

ro er to search the trunk and all closed contamers for weapons or 
~on~aband, even as to suitcases that a passenger who was not ar~ 
rested said were his personal property. 

§ 11.10: Length of Detention . . 
Evidence obtained in the course of an origin~lly ~e~mIssible de­

tention for questioning is deemed illegally obtamed If It flows from 
a detention extended in duration beyond ,,:,h~t ~s .re~sonably ~e.ces­
sary under the circumstances which made Its mitiation permlsslb~ 
Peo Je v Gonsoulin 19 Cal. App. 3d 270, 273 (1971); Pendergr. 
v ~ erjor Court US Cal. App. 3d 237,242 (1971); People v. Sh~e­
. akrp 16 Cal App. 3d 316 319-20 (1971); Crueger v. SuperIOr 
~ou:2 7 Cal. App. 3d 147 (1970); Peoplev. Lingo, 3 Cal. App. 3d 661 
(1970); People v. Bloom, 270 Cal. App. 2d.731 (1969). . 

It does not appear possible to define the length of detention 
solely in fixed units of time. In part it may depend on whe~h~r the 
officers have had a reasonable opportunity to complete thelr mves­
tigation. Peoplev. Rosenfeld, 16 Cal. App. 3d 619, 623 (19h71~d In one 
case the court concluded that 40 minutes was too long to 0 a man 
for a record check. WiUettv. Superior Court, 2 Cal. ~pp. 3d 555, 55~ 
(1969). In a more recent case the same amount of ~e for a rec?r 
check was permitted where the charge was more serIOUS. Carp~o v. 
Su erior Court, 19 Cal. App. 3d 790, 793 (1971). See too .Peop e v. 
Jlckers, ,24 Cal. App. 3d 12, 17 (1972) (five or ten mmutes for 
warrant check OK). . 
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A . factor that makes a detention too long is the discovery by 
government ~gents that they have the wrong person. Detention 
after exculpation was deemed illegal in UnitedStatesv. Coughhn 
338 F. Supp. 1328, 1329 (E.D. Mich. 1972). ( , 
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CHAPTER TWELVE 

VEHICLE SEARCHES 

§ 12.01: Stopping Cars 
While pJ;'obable cause to arrest a person in a car or to'search a car 

will justify its detention, it has also consistently been held in Cali­
fornia that circumstances short of probable cause to make an arrest 
may still justify an officer's stopping pedestrians or motorists on the 
streets for questioning. If the circumstances warrant it, the officer 
may in self-protection request a suspect to submit to a superficial 
search for concealed weapons. People v. Mickelson, 59 Cal. 2d 448, 
450-51 (1963); see too People v. Peralez; 14 Cal. App. 3d 368,376-77 
(1972) j People v. Alanis, 268 Cal. App. 2d 653, 662-63 (1969). 

However, there must be some suspicious or unusual circum­
stances to justify even this limited invasion of a citizen's privacy. 
Peoplev. Horton, 14 Cal. App. 3d 930, 932 (1971); Restaniv. Superi· 
or Court, 13 Cal. App. 3d 189, 195 (1970); People v. Griffith, 19 Cal. 
App. 3d 948,951 (1971) (broken windwing not enough). It is some­
times said that a mere hunch or subjective suspicion is not sufficient 
and that unusual activity alone, unless there is some suggestion that 
it is related to criminality, is insufficient. People v. DOD21nguez, 21 
Cal. App. 3d 881, 884 (1971); Horton, supra at 933; People v. Superi­
or Court (Martin), ~m Cal. App. 3d 384, 388 (1971). On the other 
hand, an officer has the right and duty to investigate suspicious 
activities even though the grounds do not justify arrest or search. 
Peoplev. Bryant, 267 Cal. App. 2d 906, 909 (1968). See too Anderson 

. v. Superior Court, 9 Cal. App. 3d 851, 856 (1970). 
Police cannot just stop cars indiscriminately. See Wirinv. Horrall, 

85 Cal. App. 2d 497, 501 (1948); People v. Gale, 46 Cal. 2d 253, 256 
(1956). Safety checks have been upheld, however. People v. De La 
Torre, 257 Cal. App. 2d 162, 165 (1967); see too People v. Superior 
Court (English), 266 Cal. App. 2d 685, 689 (1968). 

As Mickelson (at 454) emphasizes, the right to stop a car does not 
necessarily include the right to search it. In re Elizabeth H., 20 Cal. 
App. 3d 323, 327 (1971). 

A traffic or equipment violation will justify stopping a, vehicle. 
People v. Martin, 23 Cal. App. 3d 444, 447 (1972) (illegible license 
plate); People v. Vermouth, 20 Cal. App. 3d 746, 752 {1971} 
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(cra.cked taillight); Willettv. Superior Court, 2 CaL App. 3d 555 
558 (~969). If the officer is justified in stopping the vehicle, he may 
for hI,s own safety ask the occupants of the vehicle to alight. People 
v, .zy.tcJdes, 9 Cal. App. 3d 986, 991~92 (1970); see too People v. 
KnIght, .20 Cal. App. 3d 45, 50 (1971); People v. Figueroa, 268 Cal. 
App, 2d 721) 126 (1969). Cf. People v. Griffith, 19 Cal. App. 3d 948, 
951 (1971). This procedure was approved to some extent in People 
v. Supe~ior Court (~im~n), 7 Cal. 3d 186, 206 (1972) n.l3. The court 
also l?dlcat~d that ~t mIght be proper, when appropriate, to have 
the violator .keep hIs hands in sight. The driver's failure to comply 
may ju.stify an officer in being concerned about his safety and help 
to JustIfy a we~pons search. Adams v. WilHams, 32 L. Ed 2d 612 
(1972). The officer may ask the driver for his license and the car 
registration. Peoplev. Vermouth, supra at 752. See Lipton v. United 
States, 348 F.2d 591, 593 (9th Cir. 1965); People v.Washburn, 265 
Cal, App. ~d 665, 670 (1968). See too People v. Gibbs, 16 Cal. App. 
3d 758, 764 (1971) (reply that registration was on steering wheel 
could be taken as consent to enter vehicle to check it· o£ficer also 
wanted t~ demonstrate t.hat cat was smoking excessi~ely). 
. Mere failure of a motOrIst to have his driver's license and registra­

tion does not ;)u~ply probable cause to believe that the car is stolen. 
People v. SuperIor Court (Simon), 7 Cal. 3d 186, 195 (1912). Simon 
sugg~sts (~t 197) that the officer can make inquiries of the driver, 
and It recItes a number of cases evaluating the significance of the 
answers to such a question. Prior cases have permitted limited 
searches f~r indicia of ownership. People v. Martin,23 Cal. App. 3d 
4441 447 (1,,72); People v. Vermouth, supra at 752. The Simon court 
sta~ed that if additional c!rcumstances are present, such as missing 
or improperly attac?e? hcen~e 'pl~tes, evasive d~iving, a failure to 
stop: or reports of cnmmal activlty In progress in the neighborhood, 
thelnference that the car is stolen may be strong enough to justify 
arrest. 

The fact that the registration had an oriental-type name (Suk K. 
Lee) ~nd the occupants of the car were Negro did not justify a 
detention for a stolen car. People v. Domind1Jez. 21 Cal App 3d 
881, 8B4 (1971). o~, . . 

. There is a limit t? how lo~g a ~erson can be detained after a stop 
for a traffic or eqUIpment VIolation. In Willettv. SUperior Court, 2 
Cal. App. 3d 555, 559 (1969), it was said that police were not entitled 
t? hold a person for 40 minutes for a record check. Where the 
ClrCtlmstances were said to be more serious, the same amount of 
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delay was upheld. Carpio v. Superior Court, 19 Cal. App. 3d 790) 793 
(1971}. See § 11.10. 

However, the situation may be such that a radio check of the 
person's record may be proper, orthllt the person, even without 
consent,. may be required t,o step out of an automobile, or back to 
a police car, or even, in a rari'~.case, to be taken to the police station. 
Peoplev. Courtney, 11 Cal. App. 3d 1185, 1190-91 (1970); Peoplev. 
Wickers, 24 Cal. App. 3d 12,16 (1972) (warrant check). 

§ 12.02: General Bases for Searchlng 
There are two main rules that serve as bases for searches of 

vehicles: (1) That there is probable cause to believe there is contra­
band in the car, and (2) that the search in the car is made incident 
to a valid arrest. 

Each of these rul~~ is entirely independent of the other and if one 
rule does not permit a police search there appears to be nothing 
that will prevent an officer from resorting to the other. See Cham­
bers v. Maroney, 399 U.S. 42, 49 (1970). 

. An examination of each rule follows: 

§ 12.03; Belief Vehicle Contains Contraband 
The Chimel case expressly recognizes the continued validity of 

the warrantless search of automobiles upon the existence of proba­
ble cause "where it is not practicable to secure a warrant because 
the vehicle can be quickly moved out of the locality or jurisdiction 
in which the warrant is sought." Chimelv. California, 395 U.S. 752, 
754 n.9 (1969). See Peoplev. Green, 15 CaL App. 3d 766, 172 (1971). 

Thus, officers may, with probable cause to believe an automobile 
contains contraband, search it without a warrant. People v. Terry, 
70 Cal. 2d 410 (1969); People v. Gurley, 23 Cal. App. 3d 536, 556 
(1972) (stolen property); People v. Superi~r Court (Silver), 8 C:al. 
App. 3d 398, 401-02 (1970). This standard dlffers from that applied 
to a home, where probable cause alone furnishes no justification for 
a search without a warrant. Chapman v. United States, 365 U.s. 610, 
613 (J.961); People v. Marshall, 69 Cal. 2d 51 (1968); People v. 
Torralva, 17 Cal. App. 3d 686, 689-70 (1971). See Peoplev. Mendez, 
27 Cal. App. 3d 987, 991 (1972). 

Two conditions must come into play before the rule can be util­
ized. There must be probable cause and the car must be mobile. 

If there is no probable cause the vehicle may not. be searched 
under this rule. Dyke v. Taylor Implement Co., 391 U.S. 216, 221 " 
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(1968); Filita v. Superior Court, 23 Cal. App. 3d 930~ 933 (1972); 
United Statesv. Day, 455 F.2d 454, 456 (3d Cir. 1972). ct Peoplev. 
Torralva, supra, Peoplev. Baird, 18 Cal. App. 3d 450 (1971) (search 
during riot after fire bombings). 

The car must also be in a mobile condiltion. If the police know in 
advance that the car is to be seized, or l\f the vehicle is in police 
custody, this rule may not be usable. See. CooUdge v. New Hamp­
shire, 403 U.s. 443,461-62 (1971). Cf.. Peop:lev. Munoz, 21 Cal. App. 
3d 805, 810 (1971) (other members of gaJ:l!~ might have the means, 
opportunity, and motive to remove car). In North v. Superior 
Court, 8 Cal. 3d 301, the State Supreme Gourt declined to follow 
Coolidge in some respects. . 

This rule does not mean that an automobile may always be 
searched without a warrant. As was said in,the main CooUdge opin­
ion, "The word 'automobile; is not a Talisman° in whose presence 
the Fourth Amendment fades away and disappears." 

§ 12.04: Search Incident to Arrest 
The other main basis fora vehicle search isa search incident to 

an arrest. Prior to Chimel it was clear that an arrest in or around 
a vehicle justified a search~nf it. See Martin, Comprehensive Cali­
fornia Search and Seizure (Parker and Son, 1971), pp. 109-10. 

§ 12.05: Examples of .~earches Incident to Arrest 
Prior to Chimel it was clearly proper for police to arrest occu­

pants of a suspected getaway or stolen car and to make an inciden­
tal search of the vehicle. See People v. Upton, 257 Cal. App. 2d 677~ 
683-84, n.2 (1968); People v. Airheart, 262 Cal. App. 2d 673, 681;82 
(1968); Peoplev. Chapdier, 262 Cal. App. 2d 350,354 (1968); People 
v. Berry, 260 Cal. App. 2d 654 (1968); People v.·Sackett,I'i.f/J Cal. 
App. 2d.307 (1968); People v; Madero~ 264 Cal. App. 2d 107 (1968); 
People v. Superior Court (Hampton), 264 Cal. App. 2d 794 (1968); 
Peoplev. Stewart, 264 CaL App. 2d 809 (1968). ..-

As was said in People v. Akers, 9 Cal. App. 3d 96, 103 (1970), 
"Searches of a car generally contemporaneous with the arrest and 
parked in the vicinity of a defendant's place of apprehension have 
been upheld as incidental to the arrest.~~ 

SeePeoplev. Deane~ 259 Cal. App. 2d 82,84--&, (1968) (search 
of auto pursu~t to burglary ar~est); People v. Gardiner,254 Cal. 
App. 2d 160; 162 (1967). (burglary arrest on remote street where 
defenda..'1.ts were parked without explanation); People"v. Stewart, 
264 Cal. App. 2d 809 (1968) (search of vehicle preceding arrest of 
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telephone burglars was proper); Cbambersv. Maroney, 399 U.S. 42, 
51 (1970); see too Bethune v. Superior Court, 11 Cal. App. 3d 249, 
257 (1970) (search of a purse in car after arrest but not incident 
thereto). If the concept of a search incident to arrest fails, the 
search may still be proper under tbe rule described in § 12.03. See 
People v. Deutschman, 23 Cal. App, 3d 559, 566 (1972). . 

See too § 10.08. 

§ 12.06: Post-Chime/ Searches Incident to Arrest 
The courts appear to be in the process of deciding whether Chi~ 

mel changes the rule that a felony arrest in or about a car permits 
a search of the whole car. The dissent in Caughlin v. Superior Court, 
4 Cal. 3d 461, 467 (1971), advocates that Chimel be applied to 
searches incident to an arrest in or about a car, but the majority 
opinion disposes of the case on the basis that it involved a pre .. 
Chime] search and Chimel is not retroactive. See § 8.09. See People 
v. Vermouth, 20 Cal. App. 3d 746 (1971), permitting a: search of 
suitcases and locked truck post-Chimel; see too People v. Farley, 20 
Cal. App. 3d 1032, 1037 (~971) (bag in front seat); Peoplev. Flores, 
23 Cal." App. 3d 23, 29 (1972) (glove -compartment); People v. 
Thompson, 25 Cal. App. 3d 132, 141 (1972) (search of car incident 
to arrest 25 feet away). Some law reviews have taken the position 
of the Cavghlin dissent. See Murray and Aitken, Consb'tutional 
Limitations on Automobile Searches,. 3 Loyola L. Rev. 95 (1970), 
and Comment, The Effect of Chimel v. Caliform'a on Automobile 
Search and Seizure, 23 Okla. L. Rev. 447 (1970). 

In Peoplev.Joyner, 278 N.E. 2d 756, 761 (Ill. 1972) ,it was said that 
a Chini'el search in a car could extend to the entire passenger 
section. 

People{~)T((Jehn, 25 Cal. App. 3d 799,803 (1972), while recogniz­
ing that th\::'~t1W, as well as common sense, dictates that greater 
'latitude be given to warrantless searches of vehicles than is given 
to the search of it home or building, rejects the position that Chimel 
has no application to car searches. It struck down a search o! a 
locked tire well in a station wagon. (The police pried apart the tire 
well with a bar, opened a closed suitcase and broke into a metal 
box.) 

If the search is not incident to arrest it may be possible to justify 
the search by relying on the "probable cause~' rule. See Um'ted 
States ex relJohnson v. Johnson, 340 F. Supp. 1368, 1373 (E.D. Pa. 
1972) . 
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§ 12.01: Search Following Stop for Minor Traffic Viola-' 
. tion 

In the absence of furtive conduct or other suspicious circum­
stances, officers are not ordinarily justified in searching a vehicle. 
incident to a minor traffic (misdemeanor) arrest. People v. Super/· 
or Court (Kiefer), 3 Cal. 3d 807, 812 (1970) ;'Peoplev. Cruz, 264 Cal. 
App. 2d 437 (1968). Thus, in Virgil v. Superior Court, 268 Cal. App. 
2d 127 (1968), the court h~~d. that defendant's arrest forreckless· 
driving entitled the officer~:;to arrest defendant, take him before a 
magistrate, and to remove'>the defendant's vehicle from the high­
way; it did not entitle them to search the vehicle. 

If the basis for the stop is an arrest for drivir).g under the influence 
of alcohol or a narcotic, a reasonable search incident to the arrest 
can be made forVquor or narcotics. Pugh v. Superior Court, 12 Cal. 
App. 3d 1184, 1188. (1970); People v. Superior Court (Kiefer) , 3 Cal. 
3d 807, 81~, ~.~ (i970). Such a search does not violate the Mercurio 
ru1e. Peoplev:"Wilken, 20 Cat App. 3d 872, 874-76 (1971). A search 
of the person may also be made at the jail. People Y. Yniguez, 15 Cal. 
App. 3d 669,673 (1971). 

Probable cause to believe the vehicle contains stolen property or 
contraband which will justify a search may be present under one 
or both of the following two circumstances. 

§ 12.08: Furtive Conduct 
The search of a vehicle is proper where, follOWing a minor traffic 

sJtop, the behavior of the driver or other occupants causes the offi­
cer to believe that a more serious crime is being committed in his 
presence. See~ e.g.~ People v. G'eccone~ 260 Cal. App. 2d 886, 890 
(1968) (traffic violator could not produce license nor registration, 
:gave conflicting stories as to ownership; officer observed marijuana; 
held that officer had probable cause to arrest for stolen vehicle 
when he entered car); People v. Knight, 20 Cal. App. 3d 45, 51 
(1971) (smell of marijuana smoke); People v. Monreal, 264 Cal. 
App. 2d 26S (1968) (officer smelled marijuana in vehicle while 
looking for registration); c£ Peoplev. Cru~ 264 Cal. A1?P, 2d 437 
(1968) (search of vehicle by officer, inexperienced in narcotics, 
following minor traffic stop and furtive conduct, was improper). 
See also People v. Robinson~ 62 Cal. 2d 889, 894-95 (1965) (when 
stopped, occupants of car attempted to hide something and were 
intoxicated; this plus abnormal position of rear seat warranted 
search for possible presence of liquor containers); People v. Mun-
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se~ 18 Cal. App. 3d 440, 447 (1971) (driver under the influel),ce 
after traffic stop); People v. Dohert~ 67 Cal. 2d 9, 21-22 (1967) 
(where defendant furtively placed object in engine, officer cou1d 
believe that he had been harboring contraband), citing People v .. 
Blodgett, 46 Cal. 2d 114, 117 (1956) ("Since Officer Barker saw 
defendant's furtive action in getting out, he had reasonable grQunds 
to believe that he was hiding contraband and the search of the cab 
was therefore reasonable"); Byrdv. Superior Court, 268 Cal. App. 
2d 495 (1968) (furtive conduct before traffic stop did not warrant 
thorough search of passenger) ; People v. Martinez, 264 Cal. App. 2d 
006 (1968) (attempting to check vehicle registration, officer was 
attacked by defendant, furnishing probable cause for arrest and 
incidental search of the vehicle); People v. Stokle~ 266 Cal. App. 
2d 930 (1968) (furtive activity in auto at time of minor traffic stop 
justified search of the vehicle before booking the driver) ; People v. 
Stewart, 267 Cal. App. 2d 366 (1968) (defendant trying to conceal 
something in seat cushions of the car; search also justified by con­
sent); In re Elizabeth H.~ 20 Cal. App. 3d 323, 328 (1971) (officer 
smelled burning marijuana). 

Our State Supreme Court has recently examined furtive conduct 
as a basis for probable cause, warning that its use "has on occasion 
been little short of a subterfuge." People v. Superior Court (Kief­
er), 3 CaL 3d 807, .827 (1970). While the court adher~d to th.e rule 
that conduct genuinely furtive may be relied upon, It exammed a 
variety of situations and found many of them to be of minor or no 
value: 

NERVOUSNESS-The court said this is of little materiality in all 
but unusual cases as it is a "natural response to the stress situation 
presented." People v. Superior Court (Kiefer) ) supra at 826. See too 
Peoplt;Jv. Moore~ 69 Cal. 2d 674, 683 (1968); Peoplev. Rosenfelci 16 
Cal. App. 3d 619,622 (1971). 

NIGHTIIME-The court pointed out that the significance of this 
fact should be appraised wifh caution and that it does not, without 
more, transform an innocent gesture into a culpable one. People v. 
Superior Court (Kiefer), supra at 825. ' 

DRIVER ALIGHTS, WALKS BACK TO POLICE C~R-.-The 
court said it could easily conceive of a variety of wholly mnocent 
motives for such conduct by a motorist. PeopJe v. Superior court 
(Kiefer), supra at 826-27. 

FAILURE TO STOP CAR-This was descdbed as perhaps one of 
the most persuasive of the circumstances that has qeen relied upon, 
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but even here, the court cautions us, the delay in stopping may well 
be r.easonable and accounted for by road conditions, speed, or other 
traffic. People v. Superior Court (Kiefer), supra at 825; People v. 
Flores, 23 Cal. App. 3d 23, 27 (1972). 

PRIOR RELIABLE INFORMATION-While this may be rare in 
a routine traffic stop, the court agrees that if the police have reliable 
information that there is contraband in the car there would be 
probable cause. People v. Superior court (Kiefer), supra at 816. 

GESTURE-.:Many gestures have no guilty significance. See Peo­
ple v. Casse~ 23 Cal. App. 3d 715, 719 (1972). 

The State Supreme Court recently reaffirmed its holding in the 
- Kiefercase in Gallikv. Superior court; 5 Cal. 3d 855,859 (1971), and 
held that Kiefer is retroactive. The court said that the bare circum­
stance that the motorist denies hiding anything does not give rise 
to probable cause. The fact that an unarmed student obs6rver was 
in the patrol car does not justify probable cause (at 86~). The 
fact that the officer conducted a pat down' of the suspect does not 
create probable cause to search the vehicle. 

Kiefer was distinguished in People v. Flores, 23 Cal. App. 3d 23, 
28 (1972). 

In People v. Conley; 21 Cal. App. 3d 894, 899 (i971), it was said 
that reaching behind a bumper did not justify a search. The furtive 
gesture doctrine applies only to a response to an approaching police 
officer. 

See.§7.04. 

§ 12.09: Contraband in Plain Sight 
As explained in People v. Superior Court (Kiefer), 3 Cal. 3d 807, 

816 (1970), the most reliable· circumstance after a traffic stop that 
will justify a search of the car is an observation, from outside the 
vehicle or other lawful vantage point, of contraband or suspicious 
objects in plain view inside the vehicle. 

,',. . " ~ 

,. 

-

Cal. 2d 223, 241. (1963) (defendant properly stopped for traffic 
violation, red painted crowbar visible under car seat); People v, 
Superior Court (English), 266 Cal. App. 2d 685 (1968) (marijuana 
seeds on front seat during lawful safety check); People v. MartinJ 
23 Cal. App. 3d 444, 447 (1972) (saw kilo of marijuana); People v. 
Koehn~ 25 Cal. App. 3d 799, 802 (1972) (handle of loaded gun pro­
truding from under front seat). 

Peoplev. Conleoy; 21 Cal. App. 3d 894, 901 (1971), declined to 
apply the plain sight rule to something e~sily reached, though out 
of sight, a hidden cavity behind a bumper. 

S(Je §§ 10.12, 13.02. 

§ 12.10: '1Jressing Emergency" 
In People v. Terry; 70 Cal. 2d 410, 424 (1969), the California 

Supreme Court acknowledged that a "pressing emergency" may 
justify the search of an automobile. This commordy involves the 
fleeing, armed suspect who has committed a grave offense. People 
v. LaursenJ 264 Cal. App. 2d 932 (1968) (auto abandoned by fleeing 
robbers), questioned in another respect in Mozzetti'v. Superior 
Court; 4 Cal. 3d 699, 703 (1971). See also People v. Smith 63 Cal. 
2d 779, 797 (1966); and cf Warden v. HaydenJ 387 U.S. 294 (1967) 

-4 (acknowledging this same exception as applied to a house). 
I Also, officers finding an unlocked car with its ignition key in place 
'"1 are reasonably permitted to investigate its ownership by looking for 
.~ the registration. Peoplev. BroW11J 4 Cal. App. 3d 382, 387 (1970); cf 
'J Peoplev. Superior Court (Fishback), 2 Cal. App. 3d 304, 310 (1969) 
'4 (search of a car suspected of having been burglarized to locate 
J' owner held illegal). . 

§ 12.11: Subsequent Searches (Impound Searches) 

The, Cec(}one case, supraJ § 12.08, is further illustration of the 
right of officers to search the automobile when there is observed, 
prior to the search, contraband in open view. There, prior to de­
fendant's alighting from the car, the officer not only had reasonable 
cause to believe the vehicle was stolen,but had observed capsules 
(assumed dangerous drugs) among debris in the car. See ,also Peo~ 
ple v. Wi1li~"1ls, 263 Cal. App. 2d 756 (1968) (various small hand 
tools in auto, plus defendant's resemblance to robbery suspect, war- ...... ./ 

The courts have experienced a great deal of difficulty with the 
search of a car after it has come into police custody imd at a time 
and place different from the arrest. Quite often, in these situations, 
the police clearly had a right to search incident to the arrest or else 
have probable cause to believe evidence is in the car. Is their right 
to rely on search incident to arrest defeated because the search is 
no longer contemporaneous? Is the "probable cause" rule no longer 
available because the car, held in police custody, is no longer "mo­
bile"? These problems have caused the decisions to fluctuate to' an 
.unusual degree. Following is an at~empt to define the present state 
of the law: . ranted search of vehicle following traffic stop) ; People v. Lope~ 60 ~ 
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§. 12.12: Search Following Au/oIlJ.ob11e Accident7;..lnv.e.n~< 
tory Searches ~. ., 

Taking an inventory is no longer a valid basis for a sear~~;the ,: 
California Supreme' Court has held in Mozzettiv. SUPf!riOI.COurt., . 
4 Cal. 3d 699, 712 (1971), overruling a line of cases. Contra: People' 
v. Sullivani'272 N.E.2d464,29 N.Y. 2d 69 (1971). The police can 
adequately protect valuables by rolling up the windows, locking the 
vehicle doors, and returning the keys to the owner, or storing the 

_"', 

car. Ifpolice do this they will not be civilly liable for losses. Mozzetti"J 
involved a police inventory after a traffic accident. See too People 
v. Heredia, 20 Cal. App. 3d 194, 198-99 (1971). An inventory may 
still be made of items of personal property to be found in plain sight 
within the vehicle. Mozzetti p. 707. 

In Peoplev. Mille/; 7 Cal. 3d 219,224 (1972), the Supreme Court 
said the.,policehad t9 honor the arrestee's stated desire that they 
leave undisfurbed an overcoat on the front seat. Even if the officers 
had perthission to take it, or it had been properly seized, the pock· 
ets' could not be searc'hed. . . 

Mozzeftiwas made retroactive in Galiikv. Superior Court., p .Qal. 
3d 855, 860 (1971). . . ', . 

8eetooPeopiev. Nagel, 17 Cal. App. 3d 492, 497 (1971) (prosecu­
tion has burden of explaining necessity of taking vehicle in to. custo-
dy), - .' 
. C1.People v. Morton, 21 Cal. App. 3d 172,)~5 (1971) (distin-
guished inventory search in hospital). . . 

§ 12.13: . Valid if to Protect a Car Held 8.5 Evicf.~nce ' .. 
In Harrisv. United State~ 390 U.s. 234 (1968), defendarit~s.cal' w~s 

being' held as evidence by police. When rolling up a window to 

" 

l 

, li~&ris~did not warrant impound search); ~d People v. Webb,66 
-. ' Cal. 2d 107, 124-25 (1967) (search lawfully begun at scene of an:est 

'-'could be "continued" at police garage to prevent spectators from 
,destroying evidence). See too People v. Farle~ 20 Cal. App. 3d 
1032, 1037~8 (1971). ". 

Note, however, that in Teale, 70 Cal. 2d 497, 511 n.10, the court 
said the vehicle cannot be searched if merely though to be a ·con~ 
tamer of crime, rather than itself evidence of crime. See North v. 
Superior Court, 8 Cal. 3d 301. 

.!. 

§ 12.14: Valid if Merelya Continuation of Search Lawful­
ly Begun 

From Webb ( suprtl, §12.l3), People v. Walle/; 260'Cal. App. 2d 
131, 140 (1968), and other cases, it can be said that a subsequent 
search at the police garage, in order to prevent spectators or other 
third persons from tampering with the vehicle and evidence, is 
proper. See also People v. Harri~ 67 Cal. 2d 866, 871-72 (1967); 
Peoplev. Wi1Jiam~ 67 Cal. 2d 226, 229 (1967); and Peoplev. Teale, 
70 Cal. 2d 497, 512 (1969), all of which found exigent circumstances 
warranting a "continuation" of the search at the police station. 
People v. Lovejo~ 12 CaL App. 3d 883, 887 (1970). See Chambers 
v. Marone~ 399 U.s. 42,52 (1970)., which appear$ to sanction "con-

, . tinuation searches" where the car has to be immobilized before a 
;':,!'warrant can be secured. See too People v. Laursen, 8 Cal. 3d 192, 
,::}:;202 (1972). 
:';':,' 

§ 12.15: Invalid if Unrelated to the Reason for Arrest' 

protect the car, the officer saw and seized in plaiD: view an item "'f;' . 

belonging to the robbery victim. Held, nothing in these, circum~' : ;~ ,; . 
stances requires the police to obtain~warrant. Set? also People v.~' 
Teale, 70 Cal. 2d 497, 508 (1969),wherethe same principle,.w~~ ~.' .. ' 

It is clear that an impound search (or inventory) may not be 
undertakeniflJnrelated to the purpose for the car's storage. Hence, 
in the leading case of Preston v. United State~ 376 U.S. 364 (1964), 
defendant's arrest for vagrancy bore no relation to an impound 
search. There was no danger, as in Webb, supra~ § 12.13, of the 
vehicle's being removed or the evidence destroyed. See also Dyke 

. applied to defendant's car brought from Louisiana (th~J)lace'6f ;;1 
arrest) to California as evidence and for further scientific examina- J 
tion. Cooperv. Cali[orma, 386 U.S. 58 (1967) (search of auto prop-
erly held in forfeiture proceeding); Virgilv. Superior Cour~.268 ,.1., ..... , 
Cal. App. 2d 127, 13~1 (1968) (arrest for traffic vio}ationcould 

',;;" CBluse officers to..remove car from highway, but not to:s'earch or 
"/0,,'. inventory the contents of the car); People v. Van SandeiJ.~ 267 Gal. , 

App. 2d 662 (1968) (obscured license plate and lack of opetatoi~s' 
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Y. Taylor L71plement Co., 391 U.S. 216 (1968) . 

§ 12.16: Sea,rcb of Person on Arrest for Traffic Offense 
In the vast majority of cases the traffic violator is not taken into 

custody. He is given a citation and released. People v: Superior 
00urt (Simon), 7 Cal. 3d 186, 199 (1972). 

In the ordinary traffic case an officer cannot reasonably expect 
to find contraband or weapons and$o a routine search of the person 
is not permitted. People v. Casse~ 23 Cal. App. 3d 715, 719 (1972). 
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There has been some controversy over the search that may be 
made if the traffic violator is placed in custody and the Simon case 
attempted to resolve the question. 

In certain cases section 40303 of the Vehicle Code gives the offi­
cer an option to give a citation or to take the violator without 
unnecessary delay to the nearest or most accessible magistrate. This 
includes reckless driving, failure to stop after an accident, par­
ticipating in speed contests, driving with an invalid license, attempt 
to evade arrest, and refusal to submit to safety inspections.' . 

In other ca~es the officer has to take the violator before a magis- ':;,'1." ':, 

trate without unnecessary delay, l:e., when the violator fails to., ~ 
present a driver's license or other satisfactory evidence of identity, 1li 
'refuses to give a writteri promise to 'appear, demands an immediate ~i 
appearance before a magistrate, or he is charged with misde- ".'1 ... 
meanor drunk driving or driving under the influence of glue or 1; 

drxg;~rson taken into police custody for transportation to a magis- ~1·' 
trate is under arrest, according to Simon (at 2(0). Simon concludeS;l'"' 
that an arrest takes place at least in the technical sense when a " 
traffic citation is written.'· 

Simon declined to permit a search for weapons or contraband r 
even when ~he traffic violator is put into custody~ :1: 

It prohibited a pat-down when a traffic citation is written, absent iJ 
specific facts giving the officer reasonable grounds to believe a~1 
weapop is secreted on the motorist's person. See too People v. 
Mercurio;. 10 Cal. ' App. 3d 426, 429-30 (1970). The same rule applies 
even when the officer serves an arrest warrant for failure to appear 

, on a traffic citation. , ' 
The transportation of the traffic violator to a magistrate was also 

held lJ.ot to justify a search of the person (at 208-11). A concurring 
opinion urged that the police should be allowed to make a pat-down 
prior to transportation (at 212). , 

The officer may have a right, under certain circumstances, to 
request that an arrestee empty his pockets. Taylor v. Superior 
Courlj 275 Cal. App. 2d 146, 149-50 (1969). 

If there is evidence of another offense apart from the traffic 
violation, it may justify a thorough search. $€1e People v. Brown~ 14 
Cal. App. 3d 507, 510-11 (1971); People v. Farje~ 20 Cal. App. 3d 
1032, 1036 (1971). . 
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CHAPTER THIRTEEN 

VALID SEARCHES WITHOUT A lAWFUL 
ARREST OR SEARCH WARRANT 

We turn here to a special category of cases in which. neither an 
arTest warrant nor search warrant is needed. 

,§ 13.01: Observing That Which is Patent and Open to 
View 

The observing of that which is in plain view of the officers is not 
a "search" within the meaning of the Fourth Amendment. Police 
officers may seize contraband evidence "in plain sight." PeopJe v. 
Gilberlj63 Cal. 2d 690, 707 (1965), rev~ on other grounds; People 
v. Marshall, 69 Cal. 2d 51, 56 (1968). MarshaUwas distinguished by 
Vaillancourt v. Superior Courlj 273 Cal. App. 2d 791 (1969). 

However, the officer must have a right to be in the position to 
have that view. Harrisv. United State~ 390 U.s.·234, 236 (1968). See 
De Contiv. Superior Courlj 18 Cal. App. 3d 907,909 (1971). 

An extensive analysis of the "plain view" rule is made in Coolidge 
v. New Hampshire~ 403 U.s. 443, 465 (1971). The court said, "It is 
well established that under certain circumstances the police may 
seize evidence in plain view without a warrant." The court gave as 
examples of the use of the rule situations where the police have 'a 
warrant and in the course of search come across some incriminating 
article, or where officers inadvertently come across evidence while 
in "hot pursuit" of a fleeing suspect, or an object comes into view 
during a proper search incident to arrest, or where t,heofficer is not 
searching for evidence, but nevertheless inadvertently comes 
across an incriminating object. 

The court pointed out that the plain view: cases have in common 
that ~he police officer had a prior justification for an intrusion in the 
course of which he came inadvertently across a piece of evidence 
incriminating the accused. The court noted that plain vic:::w only 
applies where it is immediately apparent to the police that they 
have evidence before them; "plain view" may not be used to eX7 
tend a general exploratory search from one object to another until 
something incriminating at lastemerges .. 

The court'announced two limits on the plain view doctrine. One 
is that plain view alone is never enough to justify a warrantless 
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seizure. Apparently, the court means by this that the police have 
to have a lawful right, gained without illegality, to view the item to 
be seized. As the court noted, in the vast majority of cases, any 
evidence seized by the police will be in plain view, at least at the 
moment of seizure. The second limit is that the discovery of evi­
dence in plain view must be inadvertent. Plain view cannot be used 
where the discovery is anticipated, where the police know in ad­
vance the location of evidence and intend to seize it, at least where 
the item is not contraband nor stolen nor dangerous. 

However, it maybe questioned whether the plain view limits of 
the main opinion, referred to in the other opinions as the court's or 

. the majority, actually was supported by a majority of the court. In 
North Y. Superior Court, 8 Cal. 3d 301, the California Supreme 
Court declined to conclude that inadvertence is necessary to in­
voke the plain view doctrine. 

The use of a flashlight directed to that which is in plain sight does 
not render the observation thereof a search. People v. Benedict, 2 
Cal. App. 3d 400, 403-404 (1969) (officer did not improperly use a 
flashlight to observe the pupillary reaction of one who appeared to 
be under the influence of drugs). See also People v. Garcia~ 7 Cal. 
App. 3d 314, 320 (1970) (officer's observation of puncture wounds 
on back of defendant's hands after defendant had been ordered to 
place his hands on top of car "so there wouldn't be any movement 
as f~r as weapons or anything else is .concerned" was held not to be 
the result of any search. 

§ 13.02: Contraband Observed in Vehicle 
See § 12.09. 
The cases are legion in which officers have lawfully approached 

a vehicle and observed, in plain view, contraband or other evidence 
of crime warranting a search of the vehicle and! or an arrest. See, 
e.g;, People v. Terry, 70 Cal. 2d 410 (1969) (marijuana in ash tray 
ob~ierved by officers lawfully in common garage) ; People v. Guerin, 
22 Cal App. 3d 775, 784 (1971) (money bags seen without search); 
People v. Murie~ 268 Cal. App. 2d 477, 479-80 (1968) (narcotic 
paraphernali& on the rear trunk area of vehicle in garage properly 
entered by officers) ; People v. Samaniego~ 263 Cal, App. 2d 804,811 
(1968) (stolen auto parts in plain sight in open trunk); and PeopJe 
v. Sackett, 260 Cal. App. 2d 307, 310-11 (1968), cases collected at n.l 
(view from outside of car of contraband inside the car). 
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Other cases: 
People v. Christensen} 2 Cal. App. 3d 546, 548 (1969) (odor of 

burning marijuana emanating from vehicle afforded probable 
caus~ to believe the car contained contraband); People v. Mar­
muy~ 2 Cal. App. 3d 1083 (1969) (officer entered car to look for 
indicia of ownership after traffic stop and saw contraband); P?opie 
v. Superior Court (Mata}j 3 Cal. App. 3d 636, 639 (1970) ("Observa­
tion of that which is in view [through the window of an automobile] 
is lawful, whether the illumination is daylight, moonlight, lights. 
withiu the vehicle, lights from street lamps, neon signs or lamps, or 
the flash of lights from adjacent vehicles [citations]; that the light 
comes from a flashlight in an officer's hand makes no difference. 
[Citations.],,); People v. Cln1d~ 4 Cal. App. 3d 702 (1970) (pills 
contained in dark bottle inside automobile were in plain sight). 

§ 13.03: Seizure of Items Based on Plain View of 
Container 

The plain view rule applies and seizure without a warrant may 
be made of a package or container where its shape, design, or 
manner in which it is carried affords reasonable grounds to believe 
it contains contra,band (e.g., pipe used to smoke marijuana). People 
v. Nickle~ 9 Cal. App. 3d 986, 992-93 (1970). The court noted, 
however, that a suspicious looking or unusual object which is not 
contraband may not be seized without a warrant whether or not it 
is in plain view. 

The sight of a harldrolled cigarette is not enough to justify the 
conclusion that it contains marijuana. T11Omasv. Superior Court, 22 
Cal. App. 3d 972, 977 (1972). . 

Our Supreme Court reminds us that it is inherently impossible 
for the contents of a closed opaque container to be in plain view 
regardless of its size or the material it is made of. A search is needed 
to determine its contents and the search may demand a search 
warrant. Abt. v. Superior Court, 1 Cal. 3d 418, 421 (1969); Mira­
montes v. Superior Court, 25 CaL App. 3d 877, 883 (1972). C£ Peo­
ple v. Torra1va~ 17 CaL App. 3d 686, 691 (1971). 

ButseePeoplev. Lanthie~ Cal. 3d 751 (1971); Peoplev. Gurle.~ 
23 Cal.App. 3d 536, 558 (1972); Peoplev. Howar~ 21 Cal. App. 3d 
997, 1000 (1971). 

See § 8.12. 
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§ 13.04: Contrabarl'dJObserved on Pn~mjses fr()m 
Proper Vantage Point 

The observation of contraband on premises arises most frequent· 
ly in the following factual settings. . 

§ 13.05: Observations While Outside the Premises 
In People v. BerutkoJ 71 Cal. 2d 84 (1969)1, the Supreme Court 

held that the officer's observations through the aperture which 
defen~ant .ha~ provided th~ough his arran~~ement of the drapes 
covermg hls wmdow was nelther an unlawful search nor an unrea­
sonable invasion of defendant's privacy. The court thus distin-

. guished. those cases where the officers OJ' thlrd persons were 
responsIble for such apertures. For additional cases on the observa­
tion from vantage points outside the premisels, see Peoplev. AllenJ 
261 Cal. App. 2d 8, 10 (1968) (observed nalrcotics paraphernalia 
through of I en door) ; Peoplev. C.alfun~ 267 Gal. App. 2d 317 (1968) 
(observatIons through aperture m drawn blinds) ; People v. Supe!i­
?r Court (Heap), 261 Cal. App. 2d 687,689 (1'968) (observed mari­
Juana through open door) ; People v. Superior Court (Gaffney) , 264 
Cal. App. 2d 165 (1968) (observed marijuana through window); 
People v. Tappan} 266 Cal. App. 2d 812 (1968) .. (marijuana cigarette 
observed on defendant's floor by officers standing in common hall­
way); People v. WIllard, 238 Cal. App. 2d 292 (1965) (exhaustive 
survey of California cases on c.bservations from a point outside the 
premises which might constitute technical trespass); and §10.05, 
supr~. Compare, People v. Edward~ 71 Cal. 2d 1096 (1969) where 
the hds on defendant's garbage cans preclude application of the 
"plain view" theory its to their contents; see too People v. King, 5 
CaL App. 3d 724,727 (1970) (proper to see marijuana plants in back 
yard from driveway); YJ·cke.r:v v. Superior Court 10 Cal. App. 3d 
110, 116-20 (1970) (trespass and window search but evidence ad­
mitted); Pate v. MunicipaJ Court 11 Cal. App. 3d 721, 724 (1970) 
(officer looked through accidental aperture in drapes by climbing 
out onto a trellis and looking into a second~floor motel room held 
illegal). ' , 

, 
/' 

, 
• .r 

In Peoplev. Coope!; 17 Cal. App. 3d).112, 1117-19 (1971) , officer 
looked through window from fire escape to see if there were guns 
before effecting entry on suspected armed robber. 

In People v. Colvin, 19 CaL App. 3d 14, 19-~1 (1971), a police '1 
officer stood on a guardrail and looked into a bathroom window the ;,j 

window being 5~ to 6 feet off a public driveway. It was held 'that §l 
'''',' 
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a magistrate could conclude there was no unreasonable expectation 
of privacy. On the other hand, in People v. Cagle, 21 Cal. App. 3d 
57,65 (1971), it was said that looking into the bathroom was unlaw­
ful, the trial judge having resolved the issue againsb>~he govern-
ment. . r 

In Hart v. Superior Court 21 Cal. App. 3d 496, 505 (1971)., the 
officer properly looked through an open~bg in a neighbor's fence 
at marijuana plants visible although covered by a plastic sheet. 

, 

,§ 13.06: Obserffations Wbile Inside the Premises 
Similarly, while 181wfully inside the premises, officers do not have 

to blind themselves to evidence in plain sight. See People v. Sando­
val, 65 Cal. 2d 303, 308 (1966) (entering premises lawfully, officers 
observed narcotics in plain view); People v. Hale, 262 Cal. App. 2d 
780) 787 (1968) (officer did not have to blind himself to scale, pan: 
and marijuana debris which were in sight); People v. Yeoman, 261 
Cal. App. 2d 338, 346 (1968) overruled in al10ther respect in People 
v. De Santiago, 71 Cal. 2d 18,30 (1969) (marijuana on coffee table 
and dresser); PeopJe v, Von ,Latta} 258 Cal. App. 2d 329, 336-37 
(1968) (parole officer properly on premises observed marijuana 
pipe in defendant's hand and marijuana on the table); People v. 
Kampmann, 258 CaL App. 2d 529,533 (1968) (investigating possible 
kidnaping on the premises, officers observed open coffee can con­
taining narcotics paraphernalia and marijuana); People v. Jackson, 
198 Cal. App. 3d 698 (1961) (bag of marijuana in plain sight); Rome­
ro v. Superior.Court 266 Cal. App. 2d 714 (1968) (officers seized 
weapons in plain view while properly on the premises at request 
of fire department personnel, who had discovered arsenal in de­
fendant's closet while extinguishing fire); People v. Lawson, 1 Cal. 
App, 3d 729, 731 (1969) (officer in apartment saw narcotics para­
phernalia in a bedroom); People v. Superior Court (AsIan), 2 Cal. 
App. 3d 131, 134 (1969) ("mere act of picking up and examining the 
exterior surfaces of an object in open and plain view for identifying 
marks or numbers does not constitute a search"). 

§ 13.07: Effect ()f Unlfl~ful Entry 
It is clear from what has been said supra, § 9.20 (relative to 

problems of entry under Penal Code sections 844 and 1531), that if 
officers are improperly inside the premises, the doctrine of plain 
sight is inapplicable. 
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§ 13.08: "Plain. SmelT' Distinguished 
I InPet;Jple .v. Marshall 69 Cal. 2d51 (1968), disC'tlssedsupra, §5.06, 

the Cahforma Supreme Court held that although an officer) nose 
m~y confirm his observation of already visible contraband, it may, 
not be deemed the equivalent of plain view.,Thus, a closed paper' 
bag from which emanated the sme~l / of wine-soaked marijuana 
(~ould not be opened by the officers d&spite the fact that they were 
properly on the premises. ct People v. Nichols, 1 Cal. App. 3d 173, 
177 (1969) (officers may rely on smeR of marijuana to make arrest). 

See § 5.06. 

§ 13.09: Open, Fields 
While the 'United States Supreme Court has held that the protec­

tion aC,;~rded to the people in their "persons, houses, papers, and 
effects IS not extended to open fields (Hesterv. United States, 265 
U.s. 57,59 (1924) ), by reason of the court's recent articulation of the 
Fo~rtli Amendment's pr<)tection of "people~ not places" (Katz v. 
UnIted States, 389 U.s. 347, 351 (1967), and the "security of one's 
privacy"; Bergerv. New York; 388 U.S. 41,53 (1967) ), the California 
Supreme Court in People v. Edwards, 71 Cal. 2d ~096 (1969), has 
adopted a standard other than one based on a "constitutionally 
protected area." The consideration now of paramount importance 
is whether the area searched is one in which the person has exhibit­
ed a reasonable expectation of privacy. 

"[W]hether the place was a 'constitutionally protected area' 
. '. . does not serve as a solution in all cases involVing such 

clrums, and we believe that an appropriate test is whether the 
person has exhibited a reasonable expectation of privacy, and, if 
so, whether that expectation has been violated by unreasonable 
governmental intrusion." (71 Cal. 2d at HOQ,) 

The search was therefore found to be unlawful in view of the 
following factual considerations: 

"[1Jhe' trash can was within a few feet of. the back door of 
defendant's home and r~ql!ired trespassfor its inspection. It was 
~n ad.[unct to the dO!I1esticeconomy. . . . Placing the mari­
Juana In the trash can, so situated and used, was not an abandon­
mentunless as to persons authorized to remove the receptacle's 
contents, such as lTashmen. . . . The .marijuana itself was not 

. visible without 'rummaging' in the recep~ade. So far as appears 
defendants also resided at the house. In the light of the com­
bined facts and circumstances it appears that defendants exhib-
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ited'fm expectation of privacy; and we believe that expectab'on 
'. was reasonable under the circmiistances of the case. " (71 Cal. 2d 
at 1104 (emphasis added).) 

Compare/however, People\'. Murraf,270 Cal. App. 2d 201, 203-04 
(1969), arid People v. Bradley; 1 Cal. 3d 80 (1969). 

§ 13.10: f"Jonduct or Evidence Observed 
from Common or Public Areas 

What is observed from a common or quasi-publip area will nor­
mally be held to be lawful. People v. Berutko,71 Cal. 2d 84, 91 
(1969). As was said in People v. Terry, 70 Cal. 2d 410, 427 (1969), 
I<police officers in the performance of their duties may, without 
violating the Constitution, peaceably enter upon the common hall­
way of an apartment buil~ing without a warrant or express permis­
sion to do so." Peoplev. Sea1e~ 263 CaL App. 2d 575, 577-79 (1968). 
In Terry (at 428) the court permitted entry into a garage used in 
common with other tenants of an apartment building. People v. 
Peterson,23 Cal. App. 3d 883, 894 (1972); People v. Sanchez, 2 Cal. 
App. 3d 467, 474 (1969). . 

In People v. Schacl 21 Cal. App. 3d 201, 209 (1971), entry into a 
hospital emergency room was permitted. 

Officers can walk iIlto a business open to the public. People v .. 
Arnolcl 243 Cal. App. 2d 510, 517 (1966); People v" Roberts, 182 Cal. 
App. 2d 431,437 (1960). .. . 

The court in Peqple v. FosteI; 19 Cal. App. 3d 649, 653 (1971), 
assumed that officers. were permitted to listen at the door of an 
apartment while standing in a common hallway. In People v. Guer­
ra, 21 Cal. App. 3d 534, 538 (1971), this was extended to an actual 
holding. In United States v. Perry, 339 F. Supp. 209, 213-14 (S.D. 
Cal. 1972), the court not only permitted such eavesdropping in a 
motel room, but permitted the officers to arrange a different room 
for the defendant with the motel management, so·eavesdropping 
would be easier. 

As to backyards, see Vidaurriv. Superior Court, 13 Cal. App. 3d 
550 (1970), andPeoplev. AlexandeI; 253 Cal. App. 2d641 (1967). 
See too People v.Bradley, 1 Cal. 3d 80, 85 (1969), and Vickeryv. 
Superior Court, 10 Cal. App. 3d no (1970). Dillon v. Superior Court, 
7 Cal. 3d 305, 310-11 (1972). . 

This rule does not extend to jointly used living areas of rooming 
or boarding houses where a person may reasonably expect to have 
his privacy invaded by fellow roomers or gues~s but not others. 
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People v. Dougla~ 2 Cal. App. 3d 592, 595 (1969). However;: suchl 
common areas may be entered with the permission of the laIl;dlady. 
People v. Corrao~ 201 Cal. App. 2d 848, 851 (1962). . !j' 

As to observations from public portions of restrooms, see ~i 15.09.; 

§ 13.11: Pressing Emergencies 
Emergency circumstances which justify th~ officer's seai:ching a: 

person, pre~ises, or automobile without a search warrant fall gen"; 
eraIly into two categories--:the need to disarm a danger<~us felon 
during hot pursuit (§ 13.12) or protect the officers' lives d6ring the 
course of investigation (§ 13.13). See too People v. Gordofl, 10 Cal. 
A-pp. 3d 454,46Q (1970), which hOlds that a search warrl~nt is not 
necessary where there is danger of imminent destruction:! :removal, 
or concealment of the property intended to be seized (I~runk and 
footlocker were to be mailed immediately by airline). i' 

§ 13.12: Hot Pursuit of Da.ngerous Felon 
In Warden v. Hayden> 387 U.S. 294 (1967), the Supreme Court 

held that the "exigencies of the situation," ie., the pursuit of a 
suspected armed felon in the house Which he had entered only 
moments before, permitted a warrantless entry and -search. See also 
People v. Smith 63 Cal. 2d 779, 797 (1966); People v. )1radford, 28 
Cal. App. 3d 695, 702-703 (1972). i 

The same principle was applied to the search of a vebicle where 
it was abandoned by an individual suspected of killing a police 
officer. People v. Terr~ 70 Cal. 2d 410, 424 (1969). 

§ 13.13: Other Emergency Situations 
In People v. Maxwea 275 Cal;..iA.pp. 2d Supp. 1026: (1969), the 

appellate department of the superior court found a ~'compelling 
urgency" jusq.fying inspection by a game warden of siacks carried 

, by passengers leaving a fishing boat, which were reasonably be­
lieved to contain fish, "because not to do so would frustrate the 
governmental purpose," ie.> there would be no other opportunity 
to inspect. See tooRomerov. Superior Court 266 Cal.'App. 2d 714, 
(1968) (entry by firemen); Peoplev. Ramse~ 272 Cal. ;I\.pp. 2d 302, 
311 (1969) (same); People v. Grubb, 63 Cal. 2d 614, 61'8-19 (1965) 
(abandoned car protruding into road was traffic hazard); Peoplev. 
Rhode~ 21 Cal. App. 3~ 10, 19-20 (1971) (entry to secure premiseS 
from possible theft). See People v. Sirhan,7 Cal. 3d 369,.396 (1972). 

See §§ 9.16, 8.06.; -
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CHAPTER FOURTEeN 

CONSENT 

§ 14.01: Searches Conducted wHh Consent . 
Generally, the defendant may waive the requirement o~ a search 

warrant and probable cause by cOl1sentingto a search of hIS person, 
premises, or automobile. People v. Egan, 250 Cal. App. 2d 433, 436 
(1967). Similarly, a third person in joint control of defendant's prop­
erty may consent to its being searched in the absence of defendant, 
as explained in detail in the ensuing sections. 

§ 14.02: Consent by the Defendant 
The following cases have recognized the validity of defendant's 

consent to a search of his person or property: People v. West 3 Cal. 
3d 595, 602 (1970)" ("You can take whatever you want."); p'eofle v. 
Beal, 268 Cal. App. 2d 481, 483~4 (19~8) (volun~a~y submlsslOn to 
search of auto by response to officers, Go ahead ), People v. Hale, 
262 CaL App; 2d 780j 787 (1968) ("Come on in"); People v. Lyles, 
260 CaLApp. 2d 62, 65-67 (1968) (although he attempted t~ misle~d 
officers into believing he did not live there, defendant sald he dId 
not care what offiCers did in the Ilpartment; consent was valid); 
People v. Perez, 259 Cal. App .. 2d 371~ ~77 (1968) ("Go ahead and 
look"-vehicle)' Peoplev. Batista, 257 Cal. App. 2d 413, 418 (1967) 

. '(consent to sea~chof person and premises, in hope of incurring 
good will of the officers, was valid); People v. Dahlke, 257 Cal App. 
2d 82 87 (1967) ("Do what you want"); People v. Bloom, 270 Cal. 
App. 2d 731 (1969); People v. Stewart, 267 Cal. App. 2d 366 (1968) 
(driver gave permission to search the car~; p,eople y. Doerr, 266 
Cal. App. 2d 36 (1968) (driver repeatedly Jnvlted offICer to se~rch 
his vehicle); People v. lones, 274 Cal App. 2d 614 (1~69) (dnver 
consented· search commenced on freeway and contmued at an­
other loc;tion); People v. MIles, 2 CaL. App. 3d 324,.328 (1969) 
(defendant consented to search by openmg her purs~ III presence 
of officer exposing marijuana to view); People v. JfJdalgo, 7 Cal. 
App. 3d 525, 528 (1970) ("Go ahead and look'~). 

A consent to enter may be expressed by actions a~ well as w~rds .. 
Peoplev. Harrington, 2 Cal. 3d 991, 995 (1970) (?ffI?er asked If he 
could go inside; defendant made a gesture of mv~tation); People v. 

, ' 
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Sproul, 3 Cal. App. 3d 154, 162 (1969); NereDv. Superior Court, 20 
CaL App. 3d 593, 599 (1971) j disapproved in another respect in 
People v. Medina, 6 Cal. 3d 484, 489 (1972); People v. Munoz, 24 Cal. 
App. 3d 900, 901 (1972) (silence was not consent). . .• 

As to consent by contract, see Blair v. Pitchess, 5 Cal. 3d 258, 276 
(1971). .-

§ 14.03: Facts Relevant to Voluntariness 
Consent obtained by fraud or coercion, including submission to 

an expressed or implied assertion of authority, is not free and volun­
tary, and has no legal effect. People v. Tremayne, 20 Cal. App. 3d 
~006, 1015 (1971). . 

The question as to whether defendant's consent is voluntary or 
was in submission to an express or implied assertion of authority is 
a question of fact to bedecided.in light of all the facts and circum­
stances. People v. West, 3 Cal. 3d 595,602 (1970); People v. Smith, 
63 Cal. 2d 719,798 (1966); NereJJv. Superior Court, 20 Cal App. 3d 
593, 600 (1971), disapproved in another respect in People v. Medi­
na, 6 Cal. 3d 484, 489 (1972); People v. Campuzano, 254 Cal. App. 
2d 52, 57 (1967); Peoplev. Bilderbach, 62 CaL 2d 757, 762-63 (1965). 
To the same effect, see Cally. Superior Court, 266 Cal. App.2d 163 
(1968), relying on People v. Mills, 251 Cal. App. 2d 420 (1967). 

The People have the burden of showing that there was consent. 
People v. Superior Court (Arketa), 10 Cal. App. 3d 122, 127-28 
(1970) . This burden has been characterized as a "heavy" one .. Peo­
ple v. McKelvy, 23 Cal. App~ 3d 1027, 1033 (1972). Presently being 
litigated in the United States Supreme Court is a case that focuses 
on the extent of that burden. Bustamontev. Schneckloth, 448 F. 2d 
699 (9th Cir. 1971). The state court had allowed a consent on the 
basis that where consent was given there is an implication that the 
alternative of refusal existed. The Ninth Circuit felt that mere ver­
bal assent is not enough. It was cQncerned that the officer's "May 
1" might be taken as the courteous expression of a demand backed 
by force of law, 

To be considered voluntary and effective, a consent to search 
must be unequivocal, specific and intelligently given. The degree 
of affirmative assistance given to the police by the suspect is often 
relevant in determining whethf,if p, valid consent is given. NereDv. 
Superior Cdurt,20 Cal. App. 3d 593, 599 (1971). See too People v. 
Wheeler, 23 CaL App. 3d 290, 304 (1971) (volunteered permission 
and assisted in search). . 
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C C£ People v. lI-{unoz, 24 Cal. App. 3d 900, 903 (1972) (consent 
valid in spite of delay, inquiry about warrant, vacillation, etc.). 

§ 14.04: Custody 
The fact that defendant is in custody at the time consent is given, 

though relevant, is not conclusive of involuntariness. Peoplev. Shel­
ton, 60 Cal. 2d 740, 746 (1964); People v. Brown, 19 Cal. App. 3d 
1013,1017-18 (1971); Peoplev. Campuzano, 254 Cal. App. 2d 52, 57 
(1967); People v. Dahlke,257 Cal. App. 2d 82, 87-88 (1967); c£ 
People v. Vasquez, 256 Cal. App. 2d 342, 346 n.3 (1967) I 

In Peoplev. Lyles, 260 Cal. App. 2d 62, 67-68 (1968), this issue was 
never reached since defendant was not in custody (i.e., not de­
prived of his freedom of acti(m in any significant way) at the time 
consent was given. 

Compare however at the other end of the spectrum, People v. 
Shelton 60 Cal. 2d 740, 745 (1964), where the court said: "The fact 
that Sh~lton was under arrest at the time, howeveI; and his subse­
quent refusal to assist the officers in gaining access to the ~par~en,~ 
establish that his apparent consent was not voluntarIly given. 
Thus it would appear that where the arrest is accompanied by 
som~ act on the part of the defendant negating his apparent con­
sent, the search cannot be justified as "voluntary." See, in this 
connection, Castaneda v. Superior Court, 59 Cal. 2d 439, 443 (196~) 
(defendant was arrested, put in handcuffs, and attempted to mIS­
lead officers while consenting; these efforts, with the arrest~ made 
consent involuntary). See too People v. Faris; 63 Cal. 2d 541, 545 
(1965). . 

See § 1403, infra. 
§ 14.05: Prolonged Detention or Lon& Unexplained 

Delay 
Recently, in Peoplev. Superior Court (Casebeer)). 71 CaL 2d.265, 

274 (1969), the Supreme Court held ~Jiat the IO.ng, unexplamed 
delay surrounding the officer's questioning of his cq·passenge.rs de­
stroyed the voluntary consent of defendant to a s~iarch ~f his ~ar: 
"We do not think that the half-hour interval was a respIte whICh, 
revived -and fortified Leonard's freedom to act; quite the contrary, 
we would think his prolonged detention increase~! the tension and 
pressures of his predicament." If a d~fe~dan~ i~ detained lo?ger .. 
than necessary a consent subsequently gIVen IS illegally obtamed. 
People v. Lingo, 3 Cal. App. 3d 661, 664-65 (197?). See too People 
v. Gonsoulin, 19 Cal. App. 3d 270, 273 (1971). CJ: People v. Bloom, 
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270 Cal. App. 2d 731, 735 (1969). Seefll;lO. 

§ 14.06: Express oY/mplied Coercion 
Where consent is mere submission to the assertion of official 

authority, th~ search is involuntary. Thus, in Bumper v. North 
Carolin4jil'J91 U.S. 543 (1968), officers searched defendant's house 
pursuat1fto consent givt;ln by his grandmother. The officers told her 
they ha~t:'asearch warrant and she replied, "Go ahead." At the trial, 
howevef}the prosecution relied not on the search warrant, but on 
the grai1:dmother's consent to the search. The Supreme Court re­
versed~)lo1ding that "the burden of proving that the consent was, 
in facl\~~f.ieely and voluntarily given . . . cannot be discharged by 
showing ho more than acquiescence' to a claim oflawful authority." 
Ibid ~\t548-49. Thus, consent cannot be used to justify a search 
wherE,l':::Jhe officers originally relied upon an invalid warrant, and 
utiliz.¢\'fhe warrant in obtaining consent. Blairv. Pitchess, 5 Cal. 3d 
258,.~t¥ (1971) . See too People v. Ward, 27 Cal. App. 3d 218, 224-225 
(197~Y;' , " 

Iri\a later decision, the United States Supreme Court stressed the 
inv~~~idity of the Bumper warrant. The propriety. of this kind of 
seal,oll depends not on consent but on the validity of the assertion 
of atit~ority. United Statesv. BiswelJ, 92 S.Ct. 1593,1596 (1972). See 
also}?jipplev. Legg, 258 Cal. App. 2d 52, 55 (1968) ("Open up I want 
to talINo"you," was not assertion of authority for entry, rather only 
the seekirigof an interview); People v. Rice, 259 Cal. App. 2d 399, 
403-04 (1968) (officer asserted his "rightto [pat] search for weap­
ons" and-defendant's consent thereto did not extend to a search 
into hitpbckets); and People v. Johnson, 68 Cal. 2d 629, 632 (1968) 
(cons'~nt secured, immediately following' an illegal entry or arrest, 
invol~fing an improper assertion of authority, is inextricably bound 
upVl,Mh the illegal conduct and cannot be segregated therefrom); 
Peo.i~)e v. Green, 264 Cal.· App. 2d 614 (1968) (same); and People 

. v. qerda, 254 CaL App. 2d 16, 23-24 (1967) (defendant's opening of 
his:~vallet was not accomplished by force, demands, 'n9r other im­
plie~~ threats; consent voluntary) ; People v. Cruz, 264 Cal. App. 2d . 
437 \(1968) (defendant merely shrugged shoulders when officer 
reqU:~sted to search vehicle, and was ordered to stand on sidewalk; 
voluti~ary consent was not proven); People v. Harrington, 2 Cal. 3d 
991, 9~1 (1970) (the fact.thatofficer was in uniform, had a gun and 
repres~hted that he was searching for a missing juvenile 'did not 
constit~J.te implied coercion). 
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Where the defendant stood in a police spotlight surrounded by 
four officers armed with shotguns or carbines, the consent was not 
voluntary. People v. McKelvy, 23 Cal. App. 3d 1027, 1034 (1972). 

§ 14.07: Advising of the Right Not To Consent 
Officers need not, prior to the search, advise or warn the consent­

ing defendant (or other person) that he has a right to refuse con­
sent. People v. Wheeler, 23 Cal. App. 3d 290, 305 (1972); People v. 
Tremayne,20 Cal. App. 3d 1006,1014 (1971). See cases collected in 
Peoplev. Bea/, 268 Cal. App. 2d 481, 485 (1968). That case held that 
"the trial court's scrutiny of the voluntariness of the consent is far 
more protection to a defendant than the recital of some warning by 
the police." Ibid at 523. See also People v. Superior Court (Case­
beer), 71 Cal. 2d 265, 270-71 (1969) ;.Peopie v. Bustamonte, 270 Cal. 
App. 2d 648 (1969); People v. Braden, 267 Cal. App: 2d 939 (1968); 
People v. Baker, 267 Cal. App. 2d 916 (1968); People v. Fuller, 268 
Cal. App. 2d 844, 851-53 (1969), reaching that same result; cl, 
however, Peoplev. MacIntosh, 264 Cal. App. 2d 70l (1968), where 
the court said that a waiver of the right to refuse the search must 
reflect an "understanding, uncoerced and unequivocal election to 
grant the officers a license which the person knows may be freely 
and effectively withheld." See also People v. Hidalgo, 7 Cal. App. 
3d 525, 529 (1970). However, failure to give such advice may, under 
the circumstances of a given case, be a factor to be taken into 
consideration in determining whether or not a free consent was 
actually given. Peoplev. Superior Court (Casebeer), 71 Cal. 2d 265, 
270 (1969); Blairv. Pitchess, 5 Cal. 3d 258~ 275 n.8 (1971); Peoplev. 
Gravatt, 22 Cal. App. 3d 133, 137 (1971). See Bustamonte v. 
Schneckloth, 448 F.2d 699 (9th Cir. 1971), cert granted 

The person. who consents and is in custody does not have to be 
given his Miranda rights prior to search. People v. Thomas, 12 Cal. 
App. 3d 1102, 1111 (1970). If he is, however, it may tend to show 
voluntary consent. People v. Wheeler, 23 Cal. App. 3d 290, 305 

. (1972). Consent to search was invalid when given without counsel 
after counsel had been.appointed. Tidwell v. Superior Court, 17 
Cal. App. 3d 780, 790 (1971). 

§ 14.08: Failure To Disclose Role as Government 
Informer 

The failure to disclose' one's role as a government informer does 
not vitiate the consent of defendant to enter the premises. HoffB v. 
United States, 385 U.S. 293 (1966). . 
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§ 14.09: Consent Following Illegal Entr~ Detention, or 
Arrest 

As noted in the Johnson case, cited supra, § 14.06, consent follow­
ing the unlawful assertion of the officer's power to enter, detain, or 
arrest, is inextricably bound up to that conduct, making the consent 
involuntary as a matter of law. In addition to the Johnson case, see 
also People v. Franklin, 261 Cal. App. 2d 703, 707 (1968) (consent 
following illegal traffic stop could not validate the search undertak­
en); People v. Superior Court (Casebeer), 71 Cal. 2d 265 (1969), 
discussed supra, § 14.05; Beckers v. Superior Cour~ 9 Cal App. 3d 
953,958 (1970); People v. Horton, 14 Cal. App. 3d 930, 934 (1971). 

'In one case consent to entry, with 1)0 apparent knowledge of the 
preceding claimed illegality of looking through a window, was held 
to dispel the taint. lWann v. Superior Court, 3 Cal. 3d 1,7 (1970). See 
too Pe(}ple v. Pranke, 12 Cal. App. 3d 935, 946 (1970). It has also 
been said that there can be a "ratification" of an uninvited entry. 
People v. Hunter, 218 Cal. App. 2d 385, 393 (1963). But see Kaplan 
v. Superior Court, 6 Cal. 3d 150, 155 (1971). 

§ 14.10: Withdrawal of Consent Previously Given 
Especially in the context of an arrest, defendant's 'withdrawal of 

consent previously given militates strongly against the voluntary 
nature of consent. See § 14.04, supra; also People v. Martinez, 259 
Cal. App. 2d Supp. 943,941>-46 (1968), where the search undertaken 
after withdrawal of the consent was deemed improper and the 
evidence thus seized inadmissible. Compare Casteneda v. Superior 
Court,59 Cal. 2d 439 (1963); People v. West, 3 Cal. 3d 595, 602 
()970) (withdrawal after discovery of narcotic). 

'i'his is another way of stating that the scope of the search must 
not go beyond that authorized by the consenting party. People v. 
Martinez, supia,259 Cal. App. 2d Supp. 943, 945; see also People v. 
Rice, 259 Cal. App. 2d 399, 403-04 (1968) (consent to "pat" search 
did not permit search of defendant's pockets). 

In People v. Hidalgo, 7 Cal. App. 3d 525, 530 (1970), consent to 
search the trunk of a car was held to include consent to search a 
shopping bag in the trunk. Consent to search a car includecl consent 
to search a matchbox under the front seat. Peoplev. Superior Court 
(Casebeer) ,71 Cal. 2d 261,270 (1965). Consent to. search a bedroom 
covered the furniture (dresser, dresser drawerland bed) but did 
not include'a suitcase belonging to someone else. Peoplev. Daniels, 
16 Cal. App. 3d 36, 45 (1971); Peoplev. Egan, 250 Cal. App. 2d 433, 
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435 (1967). Consent to enter a house to look for a man did not infer 
a right to search the house and its closet for a crowbar. People v. 
Superior Court (Arketa), lO Cal. App. 3d 122, 127 (1970). Consent 
to search a car was not consent to search a jacket in the car. People 
v. Stage,7 Cal. App. 3d 681, 683 (1970). 

A consent to one search does not authorize a subsequent second 
search. Pinizzotto v. Superior Court, 257 Cal. App. 2d 582,,590 
(1968); cf Peoplev.Jone~ 274 Cal. App. 2d 614, 622-23 '(1969), See 
too People v. Gorg, 45 Cal. 2d 776, 782-83 (1955). 

§ 14.11: Scope of the Search Must Not Exceed that 
Authorized 

In this connection, see § 14.10, supra. 

§ 14.12: Consent by Third Persons 
It has been recognized that third persons in joint control of de­

fendant's property may consent to its being searched, <'[AJ search 
is not unreasonable if made with the consent of a cooccupant of the 
premises who, by virtue of his relations\!ip or other factors, the 
officers reasonably and in good faitli>~e!!.~y~ 'has authority to con­
sent to their entry." Peoplev. Smith, 63ca1.2d 779,,799 (1966); see 
also People v. McGrew, 1 Cal. 3d 404 (1969). )\ 

§ 14.13: Husband or Wife of the Defendatit 
A valid consent can be given by the husband or ~\ife of a suspect. 

People v. Bryan, 254 Cal. App. 2d 231, 234 (1967) (w~~e). In People 
v. Carte~ 48 Cal. 2d 737 (1957), the Califorl1ia'Supreme Court 
stated that, assuming amicable relation~ .,between husband and 
wife, ~f the property seized is of a ~~~ .. ~r/er which a wife normally 
exerCIses as much control as thEl:llusband, she may consent to a 
. search and seizure. In that case,:~ trousers and shirt were held to 
be properly seized pursuant to coh§~nt given by the wife. In In re 
Lessard 62 Cal. 2d 497, 504-05 (1965)), the court held th~t officers 
could rely on the wife's consenteven/ihough itwa~ later dIscovered 
defendant and his wife were separi\ted at the time consent was 
given. Cf. Peoplev. Fry, 271 Cal. ApIh2dc 350, 357 (1969) (husband 
had instructed wife not to consent, officers could not rely on her 
consent). ';, 

In Coolidge v. New Hampshire, 403 U.s. 443, 487-89 (1971), 
where a wife'voluntarily produced guns and clothing, it was held 
that there was no search and seizure and that the wife did not act 
as an instrument or agent of the' state when she produced her 
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husband's belongings. 

§ 14.14: Mistresses, Common Law Wives 
Mistresses and common law wives are often accorded the status 

of a lawful spouse relative to their power to consent to a search of 
defendant's property. See)'e.g.~ People v. Lobikis, 256 Cal. App. 2d 
775,778-80 (1967) (relationship justified officers in concluding mis~ 
tress had authority over defendant's premises as a joint occupant); 
People v. Smith, 63 Cal. 2d 779, 7,99 (1966); Peoplev. Stewart; 11 Cal. 
App. 3d 242, 247 (1970), disapproved in another respect in People 
v. Beagle, 6 Cal. 3d 441, 451 (1972); Peoplev. Sproul, 3 Cal. App.'3d 
154, 162 (1969). 

§ 14.15: Parents 
Parents, with whom a son is living, may consent to a search of his 

bedroom. Peoplev. Daniels, ,16 Cal. App. 3d 36, 44 (1971). See too 
In re Loke}') 64 Cal. 2d626, 632 (1966). Such a consent may be valid 

, despite the protests of the son. Vandenberg v. Superior Cow·t; B 
CaL App. 3d 1048, 1055 (1970). 

§ 14.16: Sister 
A sister could not consent to a search of a brother's bedroom. 

Beach v. Superior Court; 11 Cal. App. 3d 1032, 1035 (1970). 

§ 14.17: Innkeeper and Guest 
It is clear under Stoner v. California, 376 U.s. 483 (1964), that 

consent of a hotel (or, for that matter, a motel) clerk or manager 
will notrender a search of the defendant's room valid. In that case, 
the oburt held that there was no basis for the police to believe that 
the defendant had authorized the clerk of a hotel to permit the 
search; thus, the search was improper. A man's hotel or motel room 
is his castle no less than his house. People v. Rodriguez, 242 Cal. 
App. 2d 744; 747 (1966); Patey. Mum'cipal Court; 11 Cal. App. 3d 
721,724 (1970); Williamsv. Superior Court; 25 Cal. App. 3d 409, 412 
(1972). Compare, however, the search of defendant's quarters 
where his tenancy has expired and the manager is entitled to enter 
the premises. People v. Van Eyk, 56 Cal. 2d 471, 478 (1961); see 
PeapltJ v. McGre~ 1 Cal. 3d 404, 412 (1969), where it was said that 
a hotel guest may reasonably expect a maid to enter his room to 
clean up, but not that a hotel clerk will lead the police in a search 
of his room. Krauss v. Superior Court 5 Cal. 3d 418, 422 (1971). In 
People v. Rightnoul; 243 CaL App. 2d 663, 668-69 (1966), the maid 
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and the owner of the hotel found extreme disarray and burnt-bed" 
ding and called police. It was proper for them to investigate arson 
or burglary on the strength of the owner's consent, even though the 
tenant was out of town. People v. Henning, 18 Cal. App. 3d 872, 875 
(1971), permitted hotel personnel to call on the police to enter a 
room with a loud radio substantially annoying to other guest/). See 
too People v. Minervini, 20 Cal. App. 3d 832, 840-41 (1971). ("A 
person does not become a guest by obtaining a room at an inn solely 
for the accomplishment of an unlawful purpose."). 

§ 14.18: LaIldlord and Tenant 
Under Chapman v. United States, 365 U.S. 610 (1961), similar to 

Stonel; supra, §14.l7, it is clear that a landlord may not, absent 
"exigent circumstances" (to render aid, e.g.) consent to a sea.reh of 
the premises of his tenant, even to view waste or abate a nUIsance 
on the premi~~s. . 

See People v. Plane, 274 Cal. App, 2d 1 (1969), defendant arrest" 
ed landlord entered to preserve property and invited officer. 

Consent by an absent owner is sufficient and a trespasser does not 
become a householder entitled to this protection of the ,statute 
(Pen. Code § 844); People v. Ortiz, 276 Cal. App. 2d 1, 4 (1969). 

Where tenant has abandoned residence (a question of fact) , land~ 
lord's consent is valid. People v. Urfel; 274 Cal. App. 2d 307 (1969). 
The same rule applies where the tenant has been evicted. People 
v. Superior Court (York), 4 Cal. App. 3d 6-18, 657 (1970). 

§ 14.19: Co-tenants 
A co-tenant may consent to the search of areas on the premises 

which are jointly used and occupied. People v. Debnam~ 261 Cal. 
App. 2d 206,210-11 (1968) (consent of a brother~co·tenant); l!~ople 
v. Terry, 57 Cal. 2d 538, 558-59 (1962) (consent of co~tenantJomtly 
occupying premises with defendant); People v. MacIntosh, 264 Cal. 
App. 2d 701 (1968) (same). Peoplev. Amadio, 22 Cal. App. 3d?, 14 
(1971) (co~user of car). A limitation was set forth in Tompkms v. 
Superior Court; 59 Cal. 2d 65, 69\(1963), however. The court. t~ere 
stated that the co-tenant may not wonsent to a search of even.Jomtly 
shared areas where the defendant is on the premises and objects to 
the search. Cl People v. Smith 63 Cal. 2d 779, 799 (1966). A co~ 
tenant's consent may also be invalid if the defendant is present. See 
People v. Gre~ 23 Cal. App. 3d 456, 461 (1972); PeopJe v. A-furilloJ 

241 Cal. App. 2d 173, 178 (1966). Cf. Peoplev. Munoz, 24 Cal. App. 
3d 900,908 (1972). See Dukev. Superior Court l'Cal. 3d 314 (1969) 
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(a person in common ownership or control Who is not within a 
premises cannot give consent to enter and search so as to excuse the 
police from complying with the announcement rill,Cos of Penal Code 
section 844), 

§ 14.20:Hous~ Guests and Other O,!cupier 
Where there is evidence ,from which offibers may conclude that 

others are injoint control of the premises, a consent by such parties 
is valid. Peoplev. Brown, 238 Cal. App. 2d 924, 927 (1965) (premises 
under joint control of defendant's wife, her mother, and her stepfa­
ther; the mother's consent valid); TompkinS'v, Superior Court, 59 
Qal. 2d 65,69 (1963) uoint occupant); cf. Peoplev.FuJJe~ 268 Cal. 
App. 2d 844 (1969) (consent by occupant to search her apartment 
revealing defendant); Peoplev. Braden, 267 Cal. App. 2d 939 (1968) 
(consent of owner to search of his premises occupied by three 
guests> including defendant, was proper notwithstanding the 
guests' objections thereto); Raymond v. Superior Court,. 19 Cal. 
App. 3d 321, 326 (1971) (son could not consent to search of father's 
things); Peoplev. Misque:0152 Cal. App. 2d 471,479 (1957) (baby­
sitter with key). 

§ 14.21: Owners of Public Premises 
ExplicitJrom the Supreme Coprt's holding in Bie/ickiv. Superior 

Court, 57 Cal. 2d 602 (1962), is that the users of public places do not 
impliedly consent to their being spied upon indiscriminantly by 
police officers if a reasonable expectation of privacy is present. 
Compare Katzv. United States, 389 U.s. 347 (1967) (the occupant 
of telephone booth does not expect that his utterances will be 
broadcast to the world). 

§ 14.22: Apparent Authon'ty 
The leading California case is People v. Corl!J 45 Cal. 2d 776, 783 

(1955). Where a third party seems to have apparent authority to 
give consent, the police have been held to be justified in relying 
upon it. 

"In this proceeding we are not concerned with enforcing de­
fendant's rights under the law of trespass and landlord and ten­
ant, but with discouraging unreasonable activity on the part of 
law enforcement officers. 'A criminal prosecution is more than 
a game in which the Government may be checkmated and the 
game lost merely because its officers have not played according 
to rule.' (Mr. Justice Stone in McGuire v. United States, 273 U.S. 
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98,99 [47 S. Ct. 259,71 L. Ed. 556]) ~ and when as in this case the· 
officers have acted in good faith with the consent and at the 
request ofa home owner in conducting a search, evidence so 
obtained cannot be excluded merely because the officers may 
have made a reasonable mistake as to the extent of the owner's 
authority." . 

The Ninth Circuit Court of Appeals has formulate4 a different 
position. "The crucial question is whether the citizen hwy c?nsent­
ed to the search; not whether it was reasonable for t4e officers to 
suppose that he did." Cipresv. UnitedStates., 343 F,2d 95, 98 (9~h 
Cir 1965)' see too Oliverv. Amiotte, 382 F.2d 987, 988 (9th Clf. 
1967); Oli~erv. Bowens, 386 F.2d 688,691 (9th Cir. 1967). In People 
v, Girilli 265 Cal. App. 2d 607, 6ll (1968), doubt was expressed that 
the quoted statement "is or should be the law." 

The California rule has also been criticized in the Ninth. Circuit 
in another way, relying on the Stoner case, and suggestmg that 
Stoner has the effect of overruling Corg. Lucero v. DOIiovan, 354 
F.2rl 16,21 n.6 (9th Cir.1965). Stonerv. State of California, 376D.S. 
483,488 (1964), says: 

"Our decisions make it clear that rights protected by the 
Fourth Amendment are not to be eroded by strained applica­
tions of the law of agency or by unrealistic doctrines of 'apparent 
authority: " See Smayda v. United States., 352 F.2d 251, 259 (9th 
Cir, 1965). ' 

However, it has subsequeIltly been held that Stoner does not 
overrule Corg. Peoplev. Sullivii.f1,271 Cal. App. 2d 531, 547 (1969). 
See too People v. Rightnour, 243 Cal. App. 2d 663, 6'"10 (1966). 

In People v. Hill, 69 Cal. 2d 550, 554 (1968), the State Supreme 
Court said: 

"Although sometimes criticized, the rule tha~ a search is not 
unreasonable if made with the consent of a third party whom 
the police reasonably and in good faith believe ~as aut~ority to 
consent to their search has been regularly reaffirmed. 

The court discussed the Stoner case. See People v. Superior Court 
(York), 3 Cal. App. 3d 648, 658 (1970); People v. Pranke~ 12 Cal. 
App. 3d 9351 944-45 (1970). 

In People v. McCre~ 1 Cal. 3d 404, 412-13. (1969), the· :co:lrt 
reiterat@d the rule stated in Hill and explained some of the lumta-
tions on apparent authority. . .. , 
~ "[T]here must be some objective eVidence 0fA:?111:~ control or 
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access to the places or items to be searched which would indicate Q\ 

that the person authorizing the search has, the authority to do so." 
MoGrewat 412. See People v. RoppeI;268 Cal. App. 2d 774, 779 
(1969); People v. Corrao, 201 Cal. App. 2d 848, 852 (1962) (infer-
ence may be drawn from possession of keys).. . 

2. "The good faith mistake rule does not however apply where 
the third party makes clear that the prope;ty belong~ to another." 
MoGrewat 413. See D,eContiv. Superior Court., 18 Cal. App. 3d 907, 
910 (1971) (landlord s agent asked, "You think I can open it?" 
Consent held to be effeetive). 

3. It does not apply 'iwhere the relationship of the third party 
~nd the defendant makes clear that the defendant has not author-
Ized ,the third party to act as his agent:' , II 

It IS al~o held that apparent a.uthority does not apply if the de­
fendant IS personally present. People v. Murillo, 241 Cal. App. 2d 
173,178 (1966); Peoplf! v. Frank, 225 Cal. App. 2d 339, 343 (1964). 
. If the person who gIves con~ent has no authority to grant what 

~·,IS asked, apparent' authority does ~ot apply. Bielicki v. Superior 
Court, 57 Cal. 2d 602, 608 (1962) (amusement park agent could not 
hav.e been rea~~mably b~lieve.d to have authority to consent to 
spymg upon each'and every occupant of toilet booths). 
':Wh~~ appears to have been the apparent authority rule was ap­

phed ill feople v. Gurley, 23 Cal. App. 3d 536, 555 (1972). There it' 
~eveloped that the defendant was not ,iIi full possession of his facul· 
ties when he consented, although this was not evident to the offi­
cers. The court concluded that an objective standard should be 
applied and it upheld the consent. 

§ J,4.23: Note: Consent Is InvaJid as to 
Defendants Private Belongings. 

T~e consent, of a third person is invalid if the purpose is to search 
property known to be exclusively the defendant's. People v. CruZ, 
61 Cal. 2d 861 ,(!964) . (suit~ases ip1prbperly searched pursuant to 
~onsent of two gIrlS hvmg WIth det~ndant); People v. Egan) 250 Cal. 
A:Pp. 2d.433, ~36 (1967) (stepfather could not consent to search of 
kit bag m defendant's. room); People v. IIdppeI; ~>'68 Cal. App. 2d 
774 (1969) (record did not support the authority of consenting 
party to search premises known to be the defendant's); People v. 
Bake~ 12 Cal. App. 3d 826, 837 (197'0) (consent of manager of 
bowlIng alley not enough for search of d\eff}.,ttoant's locker and hand­
bag) . ~(lker says that the owner of prope'rty or facilities has no such 

" 
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interest in determining whether his l)roperty or facilities are being 
used for illegal purposes as to authorize consent to inspection of 

') rooms, lockc:lrs or packages which contain suspected contraband he 
has discovered on his own initiatiVe. 

.§ 14.24: Consent of Other Parties 
As to the consent of a school official to search a student's belong-

ings, see § 15.05. . ' 
As to the power of a military superior to give consent to a search, 

and the problem of su.bmission to authority in a military context, see 
§ 15.04. 

As to the power of airline personnel to consent to a search, see 
People v. McGrew, 1 Cal. 3d 404, 410-14 (1969); see too § 15.03. 

Appellant had supervisory power over wired-in area at book 
company, but the consent to search of his superior, a vice president, 
was upheld. United Statesv. Gargiso, 458 F.2d 584, 586-87 (2d Cir. 
1972) . 
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CHAPTER FIFTEEN 

SPECIAL TYPES OF SEARCHES 

§ 15.01: Border Searches 
All persons coming into the United States from foreign countries 

are liable to detention and search by authorized agents of the gov­
ernment. The search which customs inspectors are entitled to con­
duct upon entry is of the broadest possible character and is 
gpverned by federal law. There is no question of probable cause 
under state law. People v. Eggleston, 15 Cal. App. 3d 1026, 1029 
(1971); Peoplev. Mitchell, 275 Cal. App. 2d 351, 355 (1969); People 
v. Clark, 2 Cal. App. 3d 510, 518 (1969). 

Searches of certain bedr cavities and other personal places have 
been held to be legal by federal courts under certain circ~~tances. 
United Statesv.Johnson, 425 F.2d 630 (9th Cir. 1970) (re~l sJspicion 
needed for strip search); United States v. Guadalupe-Garza, 421 
F.2d 876 (9th Cir. 1970) (strip search); Huguezv. United States, 406 
F.2d366,374-79 (9th Cir.1968). See too Blefare v. United States, 362 
F.2d 870 (9th Cir. 1966), discussed in Note, The Reasonableness of 
Border Searches, 4 Cal. West. L. Rev. 355 (1968). Cases have said, 
in describing what is required for a strip search or body cavity 
search, that there must be a "clear indication" or "plain suggestion" 
that narcotics are being smuggled. 

;':~b ~ , S~e~t.b'I;<k!L.:.F.'=d. 317. 
,.-" ~""-_IIII"'I_~~r.~may be mati~'~le substantial distance from the 
42_ :f, border to look for aliens. Peoplev. Herrera, 12 Cal. App. 3d 629, 634 I ' (1970) (search made on Highway 99 in Kern County); see United 

.

':*," States v. Almeida-Sanchez, 452 F.2d 459, 460-61 (9th Cir. 1971) 
j (specifies 100 air miles from external boundary). 
1 A border search (as distinguished from a search for aliens) can 
~,", also be made inland if there is a showing that the contraband sought· 
t was aboard the vehicle at the time it entered the United States. See 
! Alexander v. Unitecf States~ 362 f.2d 379, 382 (9th Cir. 1966). 

§ 15.02: Abandoned Property 
It is well settled that a search and seizure of abandoned property 

is not unlawful. People v. Siegenthaler, 7 Cal. 3d 465,470 (1972). 
People v. Long, 6 Cal. App. 3d 741, 748-49 (1970) (suitcase found 
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in hotel room aftJl~:defendantvacated it). See Abejv. United States 
362 U:S. 217,241 (1960); UnitedStatesy. Manning, 440 F.2d 1105: 
1111 (5th Cir. 1971). " 

Typically, upon sight of the police, a defendant will attempt to 
throwaway contraband. When the police recover it, it is said to be 
abandoned and hence that there is no yiolation of privacy in taking 
itinto custody. Peoplev. Simmons, 19 Cal. App.'3d 960,967 (1971); 
People v. Superior Court (MacLachlin), 271 Cal. App. 2d 338, 342-
43 (1969); People v. Blackmon, 276 CahApp. 2d 346, 348 (1969); 
People v. Shoemaker, 16 Cal. App. 3d 316; 319-22 (1971). ' 

However, if the abandonment is a respouse to illegal police con­
duct, the abandonment will be contaminated. and the seizure will 
be regarded as illegal. BadiUo v. Superior Cour~ 46 Cal. 2d 269, 273 
(1956); see too People v. Shipstead, 19 Cal. App. 3d 58, 68 (1971). 
ct People v. Prendez, 15 Cal. App. 3d 486 (1971) (illegal entry 
purged by flight and contraband t~J;'own away admitted). 

The State Supreme Court has recently considered the question 
of when an abandonn1ent takes place. It decided that placing items 
in the trash is not an abandonment. People v. Edwards, 71 Cal. 2d 
1096, 1104 (1969); ct the dissenting opinion of Burger, C.J., in Work 
v. United States, 243 F,2d 660, 663 (D.C. Cir. 1957). In a second case, 
People v. Krivda, 5 Cal. 3d 357 ,366-67 (1971) (cert granted), the 
Supreme Court decided that trash was not abandoned where it had 
been placed in the well of a refuse truck. The expectation of privacy 
conrulUes at least until the trash has lost its identity and meaning 
by becoming part of a large conglomeration of trash elsewhere. ct 
People v. Superior Court (Barrett), 23 Cal. App. 3d 1004, 1010 
(1972) (item placed in neighbor's trash can could be seized by 
police) . 

Some defense-oriented views on abandonment" may be found in 
Mascolo, The Role ofAbaI1donment in the Law of Search and Sei­
zure:' An Apph'cation of Misdirected Emphasis, 20 Buffalo L. Rev. 
399 (1970). . . 

§ .15f03: Airport Searches 
Searches .. that have occurred at airports have received increasing 

appellate attention. ~owever, they do not involve special.rules of 
law but applications of search and seizure principles to a particular 
situation. Usually, airport searches involve a contention that there 
was no ~e to secure a warrant because the package was' about to 
be shipped from the jurisdiction, that the search was made by the 
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airline, a private party, or that the airli~ie consented to the search. 
The leadi,ng case in California is People v,, 111cGrew, 1 Cal. 3d 404, 

410-14 (1969). It was held that a warrant had to be obtained as the 
footlocker could be held by the airline 'until a warrant was secured. 
The court rejected an argument that the shipper had consented to 
a search of the footlocker by shipping with a common carrier where 
a right of inspection is vested in the carrier. Consent to an airline 
search was not consent to a policeseatch. The court also rejected 
a contention that the police reasonably believed that there was 
apparent authority for the airline to consent. There must be some 
objective evidence that the person authorizing the search has au­
thority to do so. A rule contrary to McGrew was announced in . 
People v. McKinnon, 7 Cal. 3d 899 (1972). It permitted police ex­
amination of contraband found by an airline employee. 

In People v. Temple, 276 Cal. App. 2d 402, 411 (1969), decided 
before McGrew, the police formulated a plan to ship, a substitute 
box to the consignee and were allowed to seize the original box for 
this purpose, the court reasoning that there was no time to secure 
a warrant as delay would arouse suspicion in the consignee. 

Another possible police solution is to allow the shipment to go 
through and then to arrest the recipient or the person carrying the 
contraband and to search incident to the arrest People v. Cray­
craft;.:" . Cal. App. 3d 947, 949 (1969); United States v. Mehciz, 437 
F.2d i45, 146 (9th Cir. 1971). 

If the airline search is made completely independent of the po­
lice, McGrewmay be distinguished. Miramontesv. Sl.;perior Court, 
25 Cal. App. 3d 877, 884 (1972). See People v. Hively, 480 P.2d 558, 
559 (Colo. 1911); see too WolfLowv. United States, 391F.2d 61, 63 
(9th Cir. 1968); Clayton v. United States, 413 F.2d 297, 298 (9th Cir. 
1969); Gold v. United States, 378 F.2d 588, 591 (9th Cir. 1967). 

A recent case, however, indicates that even if this is an independ­
apt private search that locates contraband, a search warrant could 
sull be needed, if the contraband was not in plain sight of the police 
and there was no danger of imminent removal. People v. Segovia, 
13 Cal. App. 3d 134,137-38 (1970). A hearing has been granted. See 
AbtKSuperior Court,! Cal. 3d 418,421 (1969), where the actions 
of th{} private citizen, independently of the police, bi'ought the 
package containing contraband into plain view of the police, but it 
could not be seized without a warrant, as the package did not 
ind~Qate the nature of the contents. People v. Superior Court 
(Evans), 11 Cal. App. 3d 887, 891-92 (1970). feople v. SuperiOr' 
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Court, .'iupra, que.stioned the continued vitality of McGrew and Abt 
on the strength t,lfChtunbersv. Maroney, 399 U.S. 42 (1970). See too 
People v. How~Mkl~ 21 Cal App. 3d 997, 999 (1971) (airline opened 
suitcase, detected sweet perfumy odor, called police, who opened 
package. Hfflel, lawful search); Peoplev. Thompson,25 Cal. App. 3d 
132, 142{197~). ".'.'" 

A result different from McGrewwill be reached if the facts show 
that the contrab@d will be shipped out before a warrant can be 
secured. Peoplei'~~ Gordon, 10 Cal. App. 3d 454, 461 (1970). See 
Hernandez v. UJi;ited States, 353 F.2d 624, 627 (9th Cir. 1965). CE. 
Corngold v. Unlt~d States, 367 F.2d 1, 3 (9th Cir. 1966). See too 
People v, Love, S'CaL App. 3d 23, 30 (1970) (police could arrest on 
basis of information due to fact contraband was going to different 
jurisdiction); Peoplt!v. Thompson, supra (could be picked up at arty 
time). ' .... 

Other considerations come into play if a customs search is made 
or a "warrantless exit: search." See United States v. Marb~ 321 F. 
Supp. 59,'64-65 (E,O·. N.Y. 1970) ("Current terror attacks and hi­
jackings of civilian aircraft further demonstrate the strong national 
interest in providing a reasonable yet effective meanS of searching 
the baggage of those emplaning for abroad."). 

An analysis of airport security problems may be found in Note, 
Airport Security SelJrches and the Fourth Amendment, 71 Colum. 
L. Rev. 1039 1971). See United States v., Epperson, 454 F.2d 769, 
770-71 (4th Cir. 1972) (approves use or,.magnetometer at airport); 
United StQtes v. Bell, 335 F. Supp. 797/ (E.D. N.Y. 1971)' (as to 
hijacking system of profile selection, magiJetometer detection and 
stop an,dftisk). See People v. De Strulle, 28 Cal. App. 3d 477, 482 
(1972) > People v. Botos, 27 Cal. App. 3d 774, 778. (1972) .. 

§ 15.04: Military Searches .. 
The government has at times urged military necessity as a substi­

tute for prQbl!ble c,ause or a warrant. 
Under the GircUlllst.ances of People v. Rodriguez, 242 Cal. App. 

2d 744, 7 47~8 (1966)~. the claim was rejected. There an attempt was 
.,~adc to justify~sea,rch of a motel room on the basis of a command­
'ing officer's authorization. The court noted that the search would 
be illegal evel1;, under ntilitary law because a search by a command­
ipg officer, or m~ authorized representative, ml,lst be based on prob­
able, ~ause. See, United Statesv. Vorrath,40 C.M.R. 334,336 (1968); 
UnitcdStates v. Penman, .36 C.M.R. 223, 232 (1966). 
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If the search conforms to military law but not to California search 
requirements, will the evidence be admitted? Peoplev. KeUe~ 66 
CaL 2d 232, 250-51 (1967) analyzes the possibility that it could be 
used, as held by Umted States v. Grisby, 335 F.2d 652, 656-57 (4th 
Cir.1964); cE. United Statesv. Miller, 261 F. Supp. 442, 446 (D. Del. 
1966) . 

Situations where a search might~be valid under militaryhiw: 
1. Search by commanding officer or authorized person on prob­

able cause but without a warrant. See § 152, Manual for Court 
Martial (Rev. 1969); see too U,nited Statesv. Penman, 36 C.M.R. 223, 
229 (1966) (what is sufficient authorization). ' 

2. Search of vehicle entering military base. See Grisby, supra at 
654-55. ' 

3. Military inspection of barracks or inventory search in pla~ing 
a person in confinement. Grisby, supra lit 65~' see too United States 
v. Kazmierczak, 37 C.M.R. 214 (1967). 

4. Search without a warrant. Grisby, supra at 655. But see 
McNeill, Recent n'endf in Search and Seizure, 54 Military L. Rev. 
83, 86 (1971). 

Another problem area with military searches is consent. If the 
commanding officer has the power to make the search, he may 
have the powet; to consent that state law enf-orcement officials 
make it. See Peoplev. Shepard, 212 Cal. App. 2d 697, 700-01 (1963). 

It should be noted that the situation has changed since the She­
pard case. Then the commanding officer did not need probable 
cause; now, he does. "Gone are the halcyon days when he could 
search on mere suspicion, or delegate his powers to whomever he 
pleased, or order a shakedown search without probable cause." See, 
Note, Investigative Procedures in the 1l1ilitary: A Search for Abso­
lutes, 53 Cal. L. Rev. 878, 892 (1965). 

PossiblY,such a search could be defen!~ed on apparent authortty, 
which was also a basis for the Shepard/decision. - /i 

Still another aspect of military consell'/t searches is the PfobleIll of 
submission to authority. "Recognizing the tendel)(,,;y of the enlisted 
man to yield to the least color of authority, the court has required 
that consent be shown by clear and positive testimonY:' 53 Cal. L. 
Rev., supra at 891. The presence of senior officers may be consid~ 
ered intimidating. Um'ted Statesv. Deckelj 37 c.M.R. 17,21 (1966). 
Deckermakes mention of the fact that it helps make a valid consent 
to have the person adVIsed he did not have to con.sent. Whether 
there was submission, according to Deckelj is a .question offact. 
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§ 15.05: Student Searcbes 
Searches of high school students by school officials have been 

sustained by California cases. Il1re Thomas G.} 11 Cal. App. 3d 1193, 
1196-97 (1970), dealt with the action of a dean of students, in com­
pany with the principal, in having a student empty his pockets. The 
dean then looked in a film canister thus produced and found a 
dangerous drug. The school officials had been told by classmate that 
the student was seen to take a piu, was '~possibly obviously intoxicat­
ed" and "perhaps up.ab~r.'1. to maintain himself." The court conclud­
ed that there was probaJ51e cause to arrest but that there would l)e 
an adverse effect ffIJm9~~h full-bloi,wn criIilinal procedures on ~ie 
student and on the sChool'~\disciplid,e, generally." The court reH~d 
on the power of the state tjl> control the conduct of children,/lmd 
permitted the student seadbh without arrest. i; 

In re Donaldson) 269 cill. App. 2d 509, 510 (1969), dealt with the 
search of the footlocker of a 15~year-old high school student. A 
purchase of pills had been made, from him by a fellow student. 
Donaldson classed the school officials as private citizens. It said they 
stand in loco parentis and share a parent's right to use modenfie 
force. (Three justices voted for a hearing.) 

A third case is People v. Kell~c195 Cal. App. 2d 669,.675-79 
(1961). There the police secured the permission of a college official 
to inspect a room in a student dorm. The court concluded that the 
offieenJ could reasonably conclude there was apparent 'authority to 
give consent. The court had before it the Student House Rules and 
found that the school official, who had a master key, could open a 
room)n an emergency. It f~1.t that it was implicit that the appellant 
had agreed (through the rilies) that the college official might enter 
the room. 

The State Suprerpe Court recently touched on this area. It per­
mitted a u!liversity employee to open a brief case in a locker to 
locate the source of an unpleasant odor in a study hall. It declined 
to reach the question of whether Stanford University was' jnvolved 
in '.'stateaction." The court did permit the maintenance'superVisor 
not only to locate the brief case but also to open it and it permitted 
a deputy sheriff to reopen it without a warrant even though argua­
bly the contents were not in phdll sight. People v. Lanthie~ 5 Cal. 
3d 751 (1971). .~ <'-c 

See too In re Ffed C} 26 Cal. App.3d 320 (1972).-
The law reyiews reach conclusiqns different from the California 

cases, and argue for more s.tudent rights. See Comment, The Fourth 
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Amendment and High School Studr:Jnt~. 6Williamette L. J. 567 
~~ .(1970~ (contends th~t a school official is not a private citizen 'nor 

1S ~e 111 loco. par~ntis ); Note, Admissibility of Evidence Seized by 
, PrIVate Unl'Verslty Officals in Viola.tion of Fourth Amendment 
St~dard~ .56 C.omell: L. Rev. 507 (1971) (discusses classifying of a 
pnvate unn*er.slty officer as. a g~vernment officer because of. gov-

. ernment ~unding of the UDlverslty, concludes that degree of gov~ 
ernm~nt mv~lvement would be a better test); Note, IS the School 
Off!clal a Polweman 0: Parent 22 Baylor L. Rev. 554 (1970). Other 
articles are <collected m People v. Lanthier. 5 Cal 3d 751 755 n 3 
(1971). } . , . 

Two cases from other 'jurisdictions 'express an intermediate phi­
losophy. Moore v.Student Affairs Committee of Troy State Univer­
sit~ 284 F. Supp. 725, 7S0 (M.D. Ala. 1968), advocates a standard 
!ow~r than probable cause (but a reasonable belief that a student 
IS ~smg a .dorm room for a reason that is illegal or would otherwise 
~,enously ~nterfere ~.ith campus discipline); The court referred to . 
t?e s~ec~_~ ne.c~ssl~es of the student-college relationship:~· It felt 

th'it a ~tudent hvmg m a campus dorm waives obje,ction to reasona­
bl~ searches conducted pursuant to reasonable and necessary regu­
latio~s. The appellate department of the.New York Supreme Court 
applied the loco parentis rule, conditioned only by reasonable suspi­
~!lOn. People v. Jackson} 319 N.Y.S. 2d 731, 735 (1971) " ... a basis 
fo~:mded at leas~ up~n reasonable grounds for suspecting that some­
thing unlawful IS bemg committed, or about to be committed shall 
prevail before justifying a search of a student when the s~hool 

. official is acting in loco parentis. "). 
Two out-of-state cases restrict student searches. In Piazzola v. 

Wa~ldn~ 316 F. Supp. 624, 627-28 (M.D. Ala. 1970), the court that 
d~Clded !40o~e} supra} c~~?luded that police entry was illegal even 
WIth Urnverslty consent. . ' .. this was not a University-initiated 
search for University purposes, but rather a police~initiated search 
f~r criminal prosecution purposes." ~he court felt that the college's 
nght to enter the dorm does not mean that it can admit a third 
party. See too People v. Cohen} 292:N.Y.S. 2~ 706 (1968). 

. § 15.06: Regulatory Searches' 
By the companion cases of Camara v. Municipal Court; 387 U.S. 

523 ( 196~), and. See v. City of Seattle~ 387 U.S. 541 (1967), a search 
warrant IS reqwred for regulatory searches where entry is refused 
by the occupant. Dispensing with that requirement, however, is 
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expres~ly recognized by those cases in an emergency situation. 

§,15,07: Residential Areas-the Gamara Case. 
I~ Cwara} supra} § 15.06, the Supreme Court applied the re­

quirement of a regulatory search warrant to the search of residen­
tial areas. However, the court stated that the "probable cause" 
necessary for the issuance of such warrants need not be dependent. 
on the officer's belief that a particular dwelling violates the code, 
but on the reasonableness of the enforcement agency's apprais;al of 
conditions in the area as a whole. In Camara} the nonemergl~ncy 
situation required the inspectors to obtain a search warrant. : : 

However, a building inspector did not have to have a warrant to 
see what was perfectly apparent to any member of the publiC:who 
happens to be near the premises. City & County of San Francisco 
v; City Investment Corp.} 15 Cal. App. 3d 1031, 1039 (1971). The 
court also said it was questionable whether a vacant building was 
entitled to Fourth Amendment protection. Moreover, the owner 
implied cOllsent to enter in an agreement he made with the city. 

. § 15.08: Commercial Areas-the See Case 
The See case, supra} § 15.06, requires the issuance of search war­

rants for the regulatory inspection of commercial areas (inthat 
case, a warehouse). The court felt that the businessman, like'. the 
occupant of a residence, has the right to be free from unreasonable 
offiCial entries. 

In People v. White} 259 Cal. App. 2d Supp. 936 (1968), the court 
held that Camara did not prohibit a state inspector from inspecting 
the "public a:r;eas" of a convalescent hospital without a search war­
rant. The court also premised its decision on the rule that accept­
ance of a licenseJo operate such a hospital was implied consent to 
such supervision?.pd inspection as requited by statute. 

In Colonnade Corp. v. l1nitedState~ 397 U.S. 72, 77 (1970), it was 
held that a statut~ permitting entry to inspectors of d~,alers in 
alcoholic beverages, but imposing a penalty for failure/'t~\'bbmply, 
did not authorize warrantless entry. ", 

A different result was reached in United States v. Biswell, 92 S. 
Ct. 1593, 1596 (1972). There the federal agents asserted aright 
under statute to search under the Gun Control Act and the owner 
acquiesced. "When a dealer chooses to engage in this pervasively 
regulated business and to accept a federal license, he does so with 
the knOWledge that his business records, firearms and ammunition 
will be subject to effective inspection." 
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See sections 1822.50 to 1822.57, Code of Civil Procedure, which 
enacts a system of inspection warrants to be used where consent is 
unavailable: 

The See case was distinguished in People v. Grey,' 23 Cal. App. 
3d 456, 461 (1972); because an auto dismantling business was in~ 
volved, a business "fraught with public danger." Greyalso indicates 
that inspections may J;>e made under the Alcoholic Beverage Con-
trol Act. ' . . 

§ 15.0g: Restroom Searches 

An application of the principle that exploratory or blanket 
searches are prohibited is the clandestine observation made of an 
enclosed toilet stall in, a restroom. As held in Biehcki v. Superior 
Court 57 Cal. 2d 602, 606 (1962), the use of a peephole in this 
situation to gail'). qbservation of immoral sexual activity involves 
spying on "innocent and guilty alike" and is tmlawful. 

Subsequent Court of Appeal decisions held that there is no unrea­
sonable search if the conduct could have been observed had the 
officer been in an area open to the public. PeopJe v. Craft~ 13 Cal. 
App. 3d 457, 459 (1970); People v. Heath} 266 Cal. App. 2d 754 
(1968); People v. Rohert~ 256 Cal. App. 2d 488 (196'7); People v. 
Maldenado} 240 Cal. App. 2d 812, 814 (1966); Peaplev.lJense~ 233 
Cal. App. 2d 834, 836 (1965); Peoplev. Young, 214 Cal. App. 2d 131 
(1963); People v. Norton} 209, Cal. App. 2d 173 (~962). 
Craft~ supra} concluded that these Court of Appeal cases estab­

lished a rule different from that announced in Britt v. Superior 
Court 58 Cal. 2d 469, 473, (1962), and that the Supreme Court, by 
denial of hearings, had acquiesced in the new rule. 

If the police have evidence of specific unlawful activity in a 
restroom facility, then it has been held that a search is no longer 
exploratory. In Peoplev. Clyne} 263 Cal. App. 2d 331, 332-33 (1968), 
the police properly entered a locked toilet in a restroom of a laun­
dromat with the consent of the manager and by means of her key. 

In People v. Metcalf; 22 Cal. App. 3d 20, 23 (1971), however, a 
different rule was announced. It held that section 653n of the Penal 
Code (forbidding the ,use of two-way mirrors in restrooms) had 
. crystallized a different policy and altered the rule established by 
the Court of Appeal cases. It declared illegal the methods of surveil­
lance previously permitted by the Court of Appeal. However~ in 
PeopJe v. Trigg~ 26 Cal. App. 3d 381 (June 26, 1972), the court 
disagreed with Metcalfand followed the prior appellate decisions. 
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CHAPTER SIXTEEN 

BORDERS OF THE EXCLUSIONARY RULE 

§ 16.01: Searches by Private Individuals 
The Fourth Amendment is inapplicable to searches by private 

individuals. Stapleton v. Superior. Court" 70 Cal. 2d 97) 100 (1968); 
People v. Minervini 20 Cal. App. 3d 832) 834 (1971) (failure of' 
private citizen to comply with 844). Thus, notwithstanding the fact 
that the search, if conducted by a state agent, would be unlawful, 
the evidence is admissible. Cf. Peoplev. Wolder, 4 Cal. App. 3d 984, 
993 (1970) (rule applied to search made by off-duty policeman, who 
was acting as private citizen); cf. People v. MiUaret 15 Cal. App. 3d 
759, 762 (1971) (off-duty policeman ha~ right to arrest as a police 
offic~lr):: -PeopJe v. Houle, 13 Cal. App. 3d 892, 89~ (1970) (bail 
bondsman acts as private person). . 

However, the prosecuti()n bears the burden of showing that such 
private persons were acting on their own initiative and not as gov­
ernment agents. In this connection, we are provided with two Cali­
fornia Supreme Court decisions~ with opposing resUlts. People v. 
&~i'j~Y'rior Court (K. SmJth) ,70 Cal. 2d 123, 128-29 (1969), discussed 
supra, § 17.05 (private detective hired by the petitioner did not act 
as an agent of the government) ; Stapleton v. Spperior Court" 70 Cal. 
2d 97, 100 (1969) (special agents from credit card companies ~c­
companied police to aid in execution of arrest warrant for credit 
card fraud; state action found). 

The court said it was not called upon to decide whether searches 
by private investigators and private police forces should be held 
subject per se to the Fourth Amendment. (Page 100 n.3) It noted, 
"Searches of such well financed and highly trained organizations 
involve a particularly serious threat to privacy." The law reviews do 
not agree on whether the exclusionary rule should be applied to 
them. See Note, Seizures by Private Parties: Exclusion in Criminal 
Case~ 19 Stan. L. Rev. 608, 615. (1967) (yes); Note, Private Police 
Forces: Legal Powers and Limitation~ 38 U. of Chi. L. Rev. 555, 
572-73 (1971) (no); Note, Evidence IUegally Obtained by Store 
Detectives Admitted in Criminal Prosecution, 12 UCLA L. Rev. . 
232, 237 (1965) (maybe). 

In People v. Mangiefico, 25 Cal. App. 3d 1041, 1046 (1972), it was 
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concluded that not every private investigator is a law enforcement 
official. Where the investigator does not act as an agent, the Fourth 
Amendment does not apply. 

See also People v. Cheatham~ 263 Cal. App. 2d 458,461-62 (1968) 
(no state participation; evidence admissible); People v. Katzman~ 
258 Cal. App. 2d 777, 786 (1968) (same); People v. Scott 274 Cal. 
App. 2d 905 (1969) (same); People v. Plane~ 274 Cal. App. 2d 1 
(1969) (entry by landlord with officer); People v. Superior Court 
(Flynn), 275 Cal. App. 2d 489 (1969) (evid~Jce properly sup­
pressed where unlawful search by postal carrier); Weinbergv; Su­
perior Court 21 Cal. App. 3d 1018, 1023 (1971) (OK for postal 
employee to view damaged package with marijuana showing); Peo­
plev.Jackson~ 14 Cal. App. 3d 57, 66 (1970) (manag~r of apartment 
house found stolen property); Peoplev. Superior Court (Evans), 11 
Cal. App. 3d 887, 891, (1970) (airline cargo supervisor not police 
agent); Raymondv. Superior Court 19 Cal. App. 3d '321,325 (1971) 
("The crux is not the citizen's eagerness but the policeman's in­
volvement") . 

Even if the first search is independent of the police, and the 
product of it usable, if a subsequent search is made at the behest of 
the police, it may be unlawful. People v. Fierro~ 236 Cal. App. 2d 
344, 347 (1965). 

However, a private citizen's right to search is not diminished by 
obtaining police assistance in exercising his right or even if he is 
encouraged by the police to exercise it. Peoplev. Thompson~ 25 Cal. 
App. 3d 132, 142 (1972). . 

See 36 A.L.R. 3d 553; see too Comment, Police Bulletins and 
Private Searche~ 119 U. of Pa. 1. Rev. 163 (1970) (argues effects of 
private citizen acting on police bulletin). 

See § 15.05 on Student Searchas. 

§ 16.02: Police Acting a$ Pri"lflte Citize4s 
Peoplev. Martin~ 225 Cal. App. 2d 91, 93 (1964), an'nounced a rule 

that a public officer for a particular county or municipality has no 
official power to arrest offenders beyond the boundaries of the 
county or district for which he was appointed. Martin held that 
when he acts beyond the limits of his geographical unit his power 
to arrest is that of a private citizen, and tested by the more limited 
powers to arrest available to private citizens. (Martin~ supra at 94.) 
See People v. AJdapa, 17 Cal. App. 3d 184, 188 (1971). 

As the State Supreme Court subsequently noted in People v. 
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SEllldov~ 65 Cal. 2d 303,311 n.5 (1966), a citizen making an arrest 
is authorized only to take from the person arrested all offensive 
weapons which he may have about his person, but there is no right 
to make a search incident to the arrest, or to search for contraband 
or seize it upon u.ncovering it. 

There is a rule of fresh pursuit by which the officer can follow a 
suspected fel()n into another jurisdiction. Sandov~ supra at 312. 

The Martin case has been curbed by statute, sectiop 830.1 of the 
Penal Code? which specifies that the powers of a deputy sheriff or 
police officer extends to any place irf· the state as to an offense . 
committed in his jurisd,iction, or which thc;lre is probable cause to 
believe was committed there; or which is committed in his pres­
ence and there is danger to person or property or of escape. He can 
also act outside of his area with the consent of the local chief of 
police or sheriff. See Peoplev. Tennessee~ 4 Cal. App. 3d 788,791-92 
(1970). It has been held that a deputy sheriff can give permission 
on behalf of the sheriff. People v. Wood~ 7 Cal. App. 3d 382, 388 
(1970). ' 

The problem ofa policeman acting as a private citizen also arises 
with respect to his off-duty activities. See People v. Wolder, 4 Cal. 
App. 3d 984~ 993 (1970); Peoplev. Petersen~ 23 Cal. App. 3d 883, 894 
(1972); c£ People v. Millard, 15 Cal. App. '3d 759, 762 (1971) (off­
~uty policeman has right to arrest as police officer). ' 

§ 16.03: Out-oE-State Searches and Seizures 
Whether evidence illegally seized by police of another state will 

be excluded in California has not yet been determined by the Cali­
fornia appellate coutts. In People v. Terr~ 57 Cal. 2d 538, 557 
(1962), our State Supreme Court said, "We find it l~nnecessary to 
decide the novel and difficult question whether the exclusionary 
rule should be extended to evidence obtained by an unlawful 
search made in another state by officers of that state." The court in 
Terryreferred (at 557 n.1) to several cases, all qf which supported 
admissibility: People v. Winterheld, 102 N.W. 2d 201, 202-03, 359 
Mich. 467 (1960); People v. Touh~ 197 N.E. 849,856-57,361 Ill. 332 
(1935); Statev. Olsen~ 212 Ore. 191,317 P.2d 938, 940 (1957); Young 
v. Commonwealth~313 S.W~ 2d 580, 581 (Ky) (1968); Kaufman v. 
State~ 225 S.W. '2d 75, 76-77,189 Tenn. 315 (1949). Since the Terry 
decision, however, there has been some erosion in these authorities. 
See .Ellis v. State, 364 S.W. 2d925, 928 (Tenn. 1963); People v. 
Winterheld, 115 N.W. 2d 80,366 Mich. 428 (1962); Statev. Krognes~ 
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388 P.2d 120, 122 (Ore. 1963) ~ See too Berman and Oberst, Admissi­
bility of Evidence Obtained b~ an Unconstitutional Search and 
Seizure, Federal Problems, 55 N.W. U. L. Rev. 525, 549-51 (1960) 
cited in Terry. , 

One'technique of handling the issue is to find the evidence law­
fully seized. See People v. Mitchell, 275 Cal. App. 2d 351, 355-57 
(1969). Terry u~~d the harmless error rule. 

A severable problem exists as to whether federally seized illegal 
evidence can be admitted in a California court. See People v. Kel­
ley, 66 Cal. 2d 232, 248-51 (1967); Elkins v. United States, 364 U.S. 
206,223 (1960). KeLJeysays (at 249): "It is generally stated that the 
'silver platter' doctrine is still the law where the procedures used 
were constitutional in the jurisfiiction where the evidence was ob­
tained. (United States v. Coppola, 281 F.2d 340, 345; United States 
v. Grisby,. 335 F.2d 652, 656.)" See too footnote 5 in Visited States 
v. Coles, 302 F. Supp. 99, 102 (D. Maine 1969), listing restrictions on 
the use of evidence obtained by federal-state cooperation. 

§ 16.04: Searches and Seizures in Foreign Countries 

There is a substantial body of authority that favors the position 
that evidence obtained py illegal search and seizure in a foreign 
country may." be admitted, although no California .case has directly 
decided the point. Ninth Circuit cases have so held. Stonehill v. 
United States, 405 F.2d 738, 743 (9th Cir. 1968); Brulay v. United 
States, 383 F.2d 345, 348 (9th Cir. 1967); Commonwealth v. Wallace, 
248 N.E:2d 246, 247 (Mass. 1969)·. Perhaps indicative of the ultimate 
California result is Peoplev. Helfend, 1 Cal. App.3d 873, 886\'(1969), 
where the court relied heavily on Brulay to find that a confession 
in Mexico that did not comply with Escobedo-Do'pado was nonethe­
less admissible. The court quoted the portion of the Brulayopinion 
dealing. with search and seizure. The result, however; may be dif­
ferent If the state agents cooperate or participate in the search 
unlawful by California standards, see Stonehill, or if there is some 
fundamental due process violation. See Helfend at 890. See Note, 
At the BOJl,qer of Reasonableness: Searches by Custom Officials, 53 
Cornell L. llev. 886 (1968). 

See McNeill, Recent Trends in Search indSeizure, 54 Military L. 
Rev. 83, 110 (1971). ' , 

194 

§ 16.05: ,Parolees 

It has generally been agreed that the parolee's person and prem­
ises may be searched by his'parole agent on less than full probable 
cause without the parolee's consent since the search is not go v­
e:~ed .by the same rules which apply to citizens possessed of full 
CIVIl nghts. Hernandez v. Superior Court, 16 Cal. App. 3d 169, 
172-74 (1971), disapproved in another respect by People v. Block, 
6 Cal. 3d 239, 246 (1971); People v. Contreras, 263 Cal. App. 2d 281 
(1968); People v. Quilon, 245 Cal. App. 2d 624, 627 (1966)' see also 
United Statesv, Follette, 282 F. Supp. 10, 15 (S.D. N.Y. 1968); People' 
v. Gilkey, 6 Cal. App. 3d 183 (D70); People v. Gambos, 5 Cal. App. 
3d 187 (1970); People v. Lamb, 24 Cal. App. 2d 378, 382 (1972). See 
tooPeoplev. Anglin, 18 Cal. App. 3d'92, 95 (1971) (rule applied to 
~ outh Authority parolee) . 

The State Supreme Court has recently cautioned us that a dimi­
~ution of Fourth Amendment protection for parolees can be justi­
fIed only to the extent of the legitimate demands of the operation 
of the parole process. In re Martine~ 1 Cal. 3d 641, 647 n.6 (1970). 
It has been said that this general observation does not rule out 
appropriate limitations of Fourth Amendment rights for parolees. 
People v. Kanos, 14 Cal. App. 3d 642, 650 (1971). It has been said 
too, though, that "the broad principle" may have been narrowed. 
People v. Gayton, 10 Cal. App. 3d 178, 183 (1970). . 

The rule is subject.to several important qmilifications. First of all 
it is abundantly clear that in effecting entry 'officers must at ali 
times comply with Penal Code sections 844 and 1531. See § 9.19, 
supra. Second, an outpatient from the California Rehabilitation 
Center is not to be considered the same as a parolee for purposes 
of fictional consent. People v. Myers, 6 Cal. 3d 811 (1972); People 
v. Jasso, 2 Cal. App. 3d 955 (1969). Third, the police may not enlist 
the aid of a parole agent tQ conduct a search where there is ample 
time to obtain a search warrant. Peoplev. Coffman, 2 Cal. App. 3d 
681 (1969), where the primary aim of the search was that of law 
enforcement and not of parole administraijon. Smith v. Rhay, 419 
F.2d 160, 162-63 (9th Cir. 1969) . However, it is proper for the parole 

. agent to be accompanied by police. People v. Kanos, 14 Cal. App. 
3d 642, 649 (1971). Parole authorization of an arrest does not neces­
sarily authorize a police search. Hernandez v. SuperioI' Court, 16 
Cal. App. 3d 169, 172 (1971). 

A-person on probation or on outpatient status may be required 
to consent to searches bY,the terms of his probation or other agree-
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ment with the authorities. People v. Kern~ 264 Cal. App. 2d 962, 965 
(1968); People v. Myer~ supra (outpatients). See too People v. 
Perez, 243 Cal. App. 2d528, 532 (1960) (the activities of a probation- ' 
er are thus subject to more careful official scrutiny than those of 
other citizens). Even if he objects when the search is made, the 
search will still be valid. People v. Mason, 5 Cal. 3d 759 (1971). 

The exclusionary rule does not apply to a parole revocation hear­
ing and illegally seized evidence can be used in considering 
whether a person's parole should be revoked. In re Martine~ 1 Cal. 
3d 641 (1970). ' 

A parolee cannot complain of the search of his residence on the 
ground that his wife's rights have been violated; People v. Kano~ 
14 Cal. App. 3d 642, 650 (1971). 
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CHAPTER SEVENTEEN 

ELECTRONIC EAVESDROPPING 

§17 .. 01: Rejection of Rule Permitting -:ill EavesdroPfing 
In 1928 the United States Supreme Court held that the Fourth 

Amendment cannot be extended and expanded to include tele­
phone wires "reaching to the whole w.orld from the defendant's' , 
house or office." Olmsteadv. United States, 277 U.S. 438, 465 (1928). 

In some two score years, federal and state legislation and a recon­
sideration of eavesdropping rules have led to overruling the Olm­
stead decision. Katz v. United States, 389 U.S. 347, 353 (1967). 
Eavesdropping today is heavily regulated. 

§ 17.02: Movement Toward Greater Regulation 
Several significant milestones in the trend toward greater regula­

tion of electronic. surveillance should be noted. 
The concept behind Olmstead and cases f<?llowing it was that a 

trespass to a constitutionally prohibited area was required. . 
In Katzv. United States, 389 U.S. 347 (1967), the Supreme Court' 

held that petitioner's conversations seized by means of an electron- , 
ic device attached to, but which did not "penetrate," 'a telephone 
booth, were inadmissible. The "trespass" (or penetration) doctrine 
required under Goldman v. United States, 316 U.S. 129 (1942), was 
disapproved.L-the violation of petitioner's privacy was held to be 
sufficient. Furthermore, the Fourth Amendment protects people, 
not ,places or "areas"; petitioner was entitled to assume that his· 
utterances would not be broadcast to the world.. . 

Notable is the fact that the conversations were suppressed not­
withstanding sufficient probable cause for the "search" and the 
limited search (in scope and duration) L':\ fact undertaken. 

Retroactivity of the Katz case (decided 'December 18, 1967) was 
specifically rejected in Desistv. United States, 394 U.s. 244 (1969), 
and Kaiser v. New York, 394 U.S. 280 (1969), those cases holding 
Katzapplicable only tos'tate and federal eavesdroppingconducted 
after the date of the' Katz decision. Cases on appeal at the time of 
the Katz decision cannot avail themselves of its pronouncements. 

Before Katz, California cases did not exclude evidence where 
police placed a sound amplifying device or detectaphone on the 
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wall outside of the defendant's apartment. People v. Hughes, 241 
Cal. App. 2d 622, 624-25' (1966); People v. Graff, 144 Cal. App. 2d 
199 (1956). 

A second thrust against electronic eavesdropping has been ac­
complished through federal legislation, the Federal Communica­
tion Act (47 UB,e. § '605). At first evidence obtained in violation of 
it could be'titilized in a state trial. Schwartz v. Texas, 344 U.S. 199 
(1952). But this was overruled in Leev. Florida, 392 U.S. 378 (June 
17, 1968). (The Lee case was held to apply to state trials begun on 
or after the date of the Lee opinion. Fuller v. Alaska, 393 U.S. 80 
(1968).) . 

Section 605 of the Communications Act of 1934 was a predecessDr 
to the comprehensive scheme for regulating interstate communica­
tion embodied in Title III of the Omnibus Crime Control and Safe 
Streets Act of 1968 (18 U.S.c. §§ 2510-2570), and still continues in 
effect. 

A third aspect to curbing electronic eavesdropping has been the 
enactment of state laws. In California this is contained in the Inva­
sion of Privacy Act, sections 630 to 637.2 of the California Penal 
Code. 

§ 17.03: Ideological Struggle Over Eavesdropping 

The emphasis of arguments against eavesdropping has been on 
the depth of invasion of privacy and-the generalized nature of the 
usual eavesdropping search. See Penal Code § 630. 

On the other hand, the governmental claim has stressed the 
value of and need for eavesdropping in combatting crime and pro­
tecting national security~ Arguments, pro and con, are weighed in 
Berger v. New York, 388 U.S. 41, 63 (1967). 

Now we will consider in more detail the statutory and case law 
about eavesdropping. First, though, we consider the major tech­
nique used by law enforcement for lawful electronic surveillance. 

§ 17.04: Authorization of Participant in Conversation 

A participant to a conversation can authorize the recording of it 
without the knowledge of the other participant. In Rathbun v. 
United States, 355 U.S. 107 (1957), the police . listened in on an 
extension phonehy consent of one party an,d the procedure was 
approved. In People v. Malotte, 46 Cal. 2d 59 (1956), the conversa­
tion was recorded by means of an induction coil with the consent 
of one side of the communication. See too People v. Cruz, 6 Cal. 
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App. 3d 384,391 (1970)'; People v. Jones, 254' Cal. App. 2d 200, 220 
(1967). . i) 

Under this same principle, law enforcement officers have been 
permitted to use an informer to contact the defendant and to tape 
the conversation. United Statesv. White, 401 U.S. 745 (1971); Lopez 
v. Um'ted States, 373 U.S. 427 (1963). See too Peoplev. Chatfield, 272 
Cal. App. 2d 141 (1969); Peoplev. Hinman, 253 Cal. App. 2d 896) 901 

. (1967). It makes no difference whether the device placed on the 
informer is self-contained or utilizes a transmitter so that the re­
cording is made at another location. Peqple v. Albert, 182 Cal. App. ' 
2d 729, 736 (1960). The advantage of this procedure is that it bol­
sters the credibility of the informer: An informer of dubious reliabil­
ity can be used to produce trustworthy evidence. In some cases the 
recording alone has been used and the informer has not testified. 
People v. Johnson, 249 Cal. App. 2d 425, 430 (1967). 

Where these procedures are used and the defendant is not in 
custody, Miranda rights need not be gjven. People v. Caravella, 5 
Cal. App. 3d 931, 934 (1970); People v. Ragen, 262 Cal. App. 2d 392, 
399 (1968). Before indictment there is no Massiah violation. People 
v. Mabry, 71 Cal. 2d 430, 441 (1969)." 

Under the new federal act it remains lawful without a wl;!rrant to 
intercept a conversation with the consent of one of the parties. 18 
U.S.c. 2511 (c); United Statesv. i:i'riedland,444 F.2d 710, 713 (1st Cir. 
1971) (proper for government agent to carry bugging device); 
United States v. Puchi, 441, F.2d 697, 700 (9th Cir. 1971). 

§ 17.05: 'The State Invasion of Privacy Act 
Section 633 of the Penal Code specified that the California Inva­

sion of Privacy Act does not prevent law: enforcement officers from 
overhearing or recording any communication which could have 
previously been lawfully overheard or recorded. As to the uncer­
tain nature and extent of the grant of power (and its relationship 
to repealed section 653h) , see Note, Electronic Surve11lance After 
Berger,5 San Diego L. Rev. 107, 129-30 (1968). 

The chief thrust of the California Invasion of Privacy Act is 
against private parties. . 

The rule that evidence secured by a private party is admissible 
even if illegally obtained (see § 16.01) does not apply here. Statute 
alters the rule. Pen. Ct:,;de § 632 (d). Moreover, the statute and case 
law- present' some circumstances under which what is overheard 
may be admitted. In People v. Superior Court (K. Smith), 70 Cal. 
2d 123, 131 (1969), the Supreme Court s~ated that Penal Code 
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section 632 (formerly 653j) requires proof of the following elements 
in order to establish the inadmissibility of the evidence involved: 
(1) a person not a part)\' to the communication who (2) .intentional­
lyand (3) without the consent of any party to the communication 
(4) eavesdropped upon or recorded (5) a confidential communica­
tion. In thatcase?~lements (1), (4), and (5), supra, were all present. 
However, the court found that element (2), intent, was absent 
since the recording was made by chance while testing the recorder, 
not while trying to record a confidential communication. 

Secondly, though not discussed, element (3) was probably absent 
since the recorded party (defendant) had ordered the recording 
party to install the equipment. 

In People v. Mabry, 71 Cal. 2d 430 (1969), the court said that the 
recording of a conversation between the informant (with his per­
mission) and defendant did not violate defendant's Fourth Amend­
ment rights. 

See Note, Electronic Surveillance in California, 57 Cal. L. Rev. 
1182 (1969). 

It should be noted that, unless California's standard of "reasona­
bleness" is higher than the federal standard, the standard is that 
required by the Fourth Amendment of the federal' Constitution. 
Peoplev. Superior Court (K.Smith) , 70 Cal. 2d 123 (1969). Presum­
ably, even a higher standard would fall if the field had been 
. preempted by federal legislation .. 

§ 17.06: Federal JudIcial Development 
Information which is illegally obtained but neither used in evi­

dence nor as ~n investigative lead does not taint the conviction. 
Hofta v. United States, 387 U,S. 231 (196'1) I. See too United Statesv. 
Lamonge, 458 F.2d 197,201 (6th Cir. 1972) (applies harmless error 
rule) . 

However, Alderman v. United States, 394 U.S. 165 (1969), where 
illegal surveillance has been conducted, requires the government 
to furnish those persons with standing (§ 17.07, infra) all records to 
determine whether the proof used at trial did in fact have an inde­
pendent origin. 

In Alderman v. United States, 394 U.S. 165 (1969), the Supreme 
Court made it clear that only those whose rights were violated by 
the eavesdrop itself can successfully suppress such evidence, and 
not those who are merely damaged by its admission (coconspirators 
and codefendants have no standing). However, as Alderman says 
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(at 176) , a homeo wner can object to the use of third party conversa­
tions overheard on his premises by unauthorized surveillance, even 
though he is not present, because the house itselfis protected by 
the Fourth Amendment. 

An important aspect of the federal judicial development in elecr­
tronic eavesdropping law has been the increased emphasis on the 
use of warrants. In Katz v. United States, 389 U.S. 347 (1967)·, the 
officer's eavesdrop of.a telephone booth was based' on sufficient 
probable cause and was narrowly circumscribed both in scope and . 
duration, but it was stili struck down. :It judicial order should have 
been obtained. Cf. Osborn v. United States, 3~5 U.S. 323 (1966), 
where there was a clear "procedure of antecedent justification 
before a magistrate." The affidavit was deemed to be 'sufficiently 
detailed as "a precondition of lawful electronic surveillance." 

The United States Supreme Court has not only pressed for judi­
cial interposition via the warrant procedure,' it has also sought to 
regulate the warrant procedures themselves. New York passed a 
statute authorizing electronic eavesdropping warrants. The law 
was struck down in Bergerv. State of New York, 388 U.S. 41 (1967). 
What the Supreme Court found wrong with the New York statute 
has influenced subsequent statutory development: 

The New York statute did not lay down any requirement for 
particularity in the warrant as to what specific crime has been or 

> is being committed, nor "the place to be searched," or "the persons 
or things to be seized," as specifically required by the Fourth 
Amendment. The court said the need for particularity is especially 
great in the case of eavesdropping because by its very nature eaves­
dropping involves an intrusion on privacy that is broad in scope. 
The court also pointed (at 59) to the statute's failure to describe 
with particularity the conversations sought. This gives the officer "a 
roving commission" to seize any and all conversations. It said that 
authorization of eavesdropping for a two-mopth period is the 
equivalent of a series of intrusions, searches and seizures pursuant 
to a single showing of probable cause. Renewing the warrant for 
additional two-month periods on the basis of the original grounds 
was also held to be a defect. The statute did not terminate the 
eavesdrop with the seizure of the conversation sought. There was 
no requirement for prompt execution. A showing of exigency in 
order to avoid giving notice was not required in the statute. The 
statute did not provide a return, leaving full discretion in the officer 
as to the use of all of the seized conversations. 
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Some questi?n was raised (Berger at (,3, 71), as to whether it 
would be possIble to draft a statute to meet all of these require­
ments. Congress has answered the question in the affirmative and 
enac;ted Title III of the Crime Control Act; thus far its essentials 
have been held to be constitutional. See footnote 9 in Halpin v 
Superior Court, 6 Cal. 3d 885, 896 (1972). . 

§ 17.07: Scope and Impact of Title III 
The application of Title III in California was examined in the 

Halpin case, supra. The State Supreme Court made the following 
summary of the main features of the Act: . 

"Section 2511 of title 18 of the United States Code makes it a 
crime, subject to the exceptions coritained in subdivisions (2) (a) 
th.rough (3) of that section, to wilfully intercept or disclose any 
WIre or oral communication. 'Wire communication' is defined 
by section. ~5.10 (1) as 'any comt;J-unication made ... through the 
u~e of fa.cilities for the tr~nsmlssion of communications by the 
aId of WIre ... or other lIke connection between the point of 
origin and the point of reception furnished or operated by any 
person ~~g.aged as a common carrier in providing or operating 
such faclhties for the transmission of interstate or foreign com­
munications.' 'Oral communication' is defined by section 
~510(2) as 'any ~ral communication uttered by a person exhibit­
~ng an expectation that such communication is not subject to 
mte~ception under circumstances justifying such expectation.' 
Section 2515 makes inadmissible any evidence, and the fruits 
thereof, obtained in violation of sections 2510-2520." (Footnotes 
omitted.) 

.The co~rt held that Title III had preempted particular fields of 
wrretappmg and electronic surveillance. (As to what is not 
preemp.ted, see f?otnote 17 on page 899 of Halpin.) 
.H~lplD dealt ~lth a telephone call from a prisoner in jail to his 

WIfe m an?ther CIty. The call was electronically monitored and the 
conversation, tape recorded. The court held that this was an inter­
cepted wire communication that was not authorized by the search 
warran~ pr?cedure ~f the federal statute. (18 U.S.c. § 2516.) 

Halpm dId not pomt out any instances where electronic eaves­
droppipg could still be used in California without a warrant. As 
noted, ho",ever, the federal statute itself permits it where there is 
a Hwired" ~nformer or one party to a conversation consents. See 18 
U.S.C. § 2511 (2) (c). Another possibility is suggested in the case of 
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Peoplev. Santos, 26 Cal. App. 3d 397, 402 (1972), where it was said 
that the federal act is inapplicable "since it involved no facility 
furnished or operated by a common carrier." The conversation in 
question was over an internal jail telephone intercom system and 
not part of any public telephone system. Still another possibility is 
suggested in United Statesv. Focarile, 340 F. Supp. 1033, 1039 (D. 
Md. 1972) . It holds that the statute does not apply to a pen regi~ter, 
a device for recording phone numbers called. But the opinion re­
views conflicting decisions. 

§ 17.08: The Federal Warrant Procedure 
One of the impacts of the Halpin case is the pressure it exerts to 

obtain warrants for most kinds of electronic eavesdropping. The 
federal government has enacted 18 U.S.c. section 2516, which cre­
ates a warrant procedure with many special requirements. A failure 
to comply with th~ federal warrant statute renders evidence inad­
missible. See Crossv. State, 171 S.E. 2d 5a7, 510, 225 Ga. 760 (1969). 

A threshhold problem exists as to whether a state has to pass an 
enabling act before the federal warrant statute can be used. 18 
U.S.C. section 2516 (2) contains a provision that the prosecuting 
attorney must be "authorized by sta.tute of that state to make ap­
plication ... for an order." In State v. Siegal, 285 A.2d 671, 681, 13 
Md. App. 444 (1971), preexisting state statutes were held to be 
usable. It was held that provisions of the state act repugnant to the 
federal act as not being as restrictive were preempted by the fed­
eral act. California has no express statute authorizing electronic 
eavesdropping by judicial order. It does have sta~.utes authorizing 
search warrants. So far there has been no case law testing the 
present availability of the federal warrant procedures in California. 

The California Legislature has considered a search warrant pro­
cedure for wiretapping but did not pass it. See Karabian, The Case 
Against Wiretapping, 1 Pacific L. J. 133 (1970). See too Biddle, 
Court Supervised Electronic Searches: a Proposed Statute for Cali­
fornia, 1 Pacific L. J. 97 (1970). 

Assuming that this threshhold requirement of an appropriate 
state statute is met, it would appear that the usual requisites of a 
search warrant (see Chapter 2), as well as the special, additional 
requirements of the federal statute, would have to be satisfied, as 
follows: 

1; The application has to be made by the principal prosechting 
attorney of the state or the principal prosecuting attorney of a 
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political '~ubdivisiOIt This would appear to empower the Attorney 
General and District Attorneys. 18 U.S.c. § 2516 (2). Query if a 
deputy district attorney or deputy attorney general has sufficient 
power under the federal act? See Um'ted States v. GihaJ, 336 F. 
Supp. 261, 266 (W.D. Pa. 1972) (designation has to be proper); 
United States v. Focarile, 340 F. Supp.)033~ 1060 (D. Md. 1972) 
(same). It does not seem that the policepfficer or deputy sheriff 
can secure a warrant on his own froUl the judge under the federal 
act. Wha~ i~ an application by the principal prosecuting attorney? 
It is enough if he hands the police officer's affidavit to the judge? 
It might be a prudent precaution to include an affidavit from the 
prosecutor, reciting that he has read. the police officer's affidavit 
and authorizes its presentation to a judge. 

2. An eavesdropping affidavit can be obtained only for certain 
specified crimes. See 18 U.S.c. § 2516. 

3. The application (or affidavit) has to state certain things: 
a. The identity of tlie officer and the identity of the prosecu­

tor. 18 U.S.c. § 2518(1) (a). 
b; A statement of probable cause that a crime has been com­

mitted whichgiY~,s details of the offens~, a description of the 
place where the communication is to be ii1tercepted, a descrip­
tion of the type of communication involved, and the identity of 
the person who is committing the offense and whose communi-
cation is to be intercepted. 18 U.S.c. §2516 (1) (b). . 

c. Whether or not other investigative procedures have been 
tried and whether or not it seems llkSly thatthey might succeed. 
18 U.S.c. § 2518(1) (c). See United States v. FocaI11e, 340 F. 
Supp. 1033,'1043 (D. Md. 1972). 

d. The time for which the interceptions will be required. 18 
U.S.c. § 2518(1) (d) .. 
. e .. A sta~ement about previous applications for wiretaps and 
the action taken on them. 18 U.S.c. § 2518(1) (e). 

f. If the application is for an extension of the order, the court 
has to be told the results thus far. 18 U.S.c. § 2518(1) (f). 

4. Certfltr(things have to be inserted into the warrant. The iden- . 
tity Q£the person whose communications are to be intercepted, the 
place wlierethe interception will be made, the kind ofcommunica­
tiort to be' intercepted and th~ offense to which it relates, the 
agency authorized to intercepto and the person authorizing the 
application, the period of time during which communications will 
be intercepted and whether interception will terminate when the 
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described communication has been obtained. 18 U.S.c. § 2518(4). 
The time cannot exceed 30 days. 18 U.S.c. § 2518(5). See United 
States v. Lamonge, 458 F.2d 197, 199 (6th Cir. 1972). (Our state 
search warrant statutes require the return to be made within 10 
days. Pen. Code § 1534.) 

A New York case struck down an eavesdropping warrant because 
it failed to contain a provision that the authorization to inter.cept 
had to be executed as soon l;lS practical, and had to be conducted 
in such a way as to minimi~e the interception of communications " 
not otherwise subject to cl~vesdropping. People v. Holder, 39Y-' 
N.Y.s. 2d 557, 568 (1972). 

Other requisites: 
The interception must be recorded, if possible. 18 U.S.c. 

§ 2518(8). . . " 
After a period of time (not more than 90 days) the judge has to 

give an inventory to the parties to the communication. 18 U.S.c. 
c §.2518 (8) (d). One court has held that failure to serve the inventory 

and notice "vitiates the wiretap and precludes the use of evidence 
derived therefrom. United States v. Eastman, 326 F. Supp. 1038, 
1039 (M,D. Pa. 1971). . 

The tape cannot be used in evidence unless the order and ap­
plication are given to the defendant 10 days before trial. 18 U.s.c. 
§ 2518(9). United States v. Lamonge, 458 F.2d 197, 199 (6th Cir. 
1972). , 

The authorization must contain a provision that the interceptions 
will be conducted in such a way as to minimize the interception of 
other communications. United Statesv. Focarile, 340 F. Supp.1033, 
1047 (D. Md. 1972) (imposes total suppression for failure to mini­
mize but reviews conflicting decisions). 

Note that the federal statute permits a wiretap in advance of a 
warrant if there is an emergency and it involves national security 
or an organized crime conspiracy. See 18 U.S.c. § 2518 (7). But 
within 48 hours after the interception there has to be an application 
for a court order. 

§ 17.09: Jail Recordings 
. A long established exception to the rule disfavoring the recording 

of conversations where a participant does not consent has been 
recordings taken in a jail. A jail shows none of the attributes of 
privacy of a home, an automobile; an office, or a h()tel room. Lanza 
V. New York, 370 U.S. 139, 143 (1962). As was saidin People v. 
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Morgan, 197 Cal. App.2d 90, 92-94 (1961), CIA man detained in jail 
cannot reasonably expect to enjoy the privacy afforded to a person 
in free society. His lack of privacy is a necessary adjunct to his 
imprisonment." Morgan p~rmitted the government to record a con­
versation between a prisoner and his sister over a phone system 
within the jail. See People v. Jones, 19 Cal. App .. 3d 437, 449 (1971); 
Peoplev. Cah'fano,5 Cal. App. 3d 476, 481 (1970). The rule has been 
applied to a police car, People v. Chandler, 262. Cal. App. 2d 350 
(1968), but does not extend to a consultation with an attorney in a 
room designated for that purpose. People v. Lopez, 60 Cal. 2d 223, 
248 (1963).. . 

Halpin (in footnote 21 at page 900). raises a question about the 
scope of the rule. "We leave unresolved the precise limitations on 
that rule?' Halpin was a jail case. {~(~pple v. Santos, 26 Cal. App. 3d 
397,402 (1972) (no need to reassess rule where there was knowl­
edge the conversation was being overheard). 

It is common for police to tape record interrogations of defend­
ants. Peoplev. Blair, 2 Cal. App. 3d 249, 254-55 (1969). This practice 
would seem to survive Halpin if only because one party to the 
conversation is consenting to the recording . 

. It has recently been held that a video tape recording may be 
made of a defendant's statements. Hendricksv. Swenson, 456 F.2d 
503,505 (8th Cir. 1972), citing cases permitting sound motion pic­
tures of defendant's statement. People v. Dabb, 32 Cal. 2d 491 
(1948); People v. Hayes, 21 Cal. App. 2d 320 (1937). 

Prior to Halpin courts permitted a chief of police to eavesdrop on 
his officers. People v. Canarc4 257 Cal. App. 2d 444, 463 (1967). 
Halpin and the federal act throw a dark shadow across such prac­
tices. 

§ 17.10: lise of Recording Evidence at Trial 
A re-recording may be made of an audio tape and put into evi­

dence. People v. Albert, 182 Cal. App. 2d 729, 741 (1960). A tran­
script may· also be made from the recording and introduced into 
evidence. This serves a particularly useful purpose where the tape 
or recording is unclear. People v. Morse, 60 Cal. 2d 631, 655-56 
(1964). When played back several times and analyzed closely, a 
recording can be made dear and the result put into a transcript. See 
Peoplev. Albert, supra at 742. The best evidence rule is not violat­
ed. People v. Ketchel, 59 Cal. 2d 503, 519 (1963). 
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§ 17.1~: Something Otlier than Inadinissibility 
. By other sections of the Penal Code, it is criminally unlawful to 

trespass on private property for the purpose of eavesdropping . 
(§ 634), to sell eavesdrop equipment (§ 635), to record conversa­
tions of a prisoner with his clergyman, physician, or attorney 
(§ 636), or to disclose or misappropriate telegraphic or telephonic 
messages (§ 637). . 

Civil remedies against the violator may be sought under section 
637.2 by way of injunction and/or damages. 
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CHAPTER EIGHTEEN 

FRUIT OF THE POISONOUS TRE~ 

§ 18.01: Effect of an Unlawful Arrest-Fruit of the Poi­
sonous Tree 

"The state may not use evidence to convict an accused which 
it obtained by exploiting an illegal ~rrest or detention." 

Wong Sun v. United States, 371 U.S. 471,484-85 (1963); Mapp v. 
Ohio, 367 U.S. 643,655 (1961); Peoplev. Superior Court (Casebeer), 
71 Cal. 2d 265 (1969); Peoplev. Sesslin, 68 Cal. 2d 418, 426-27 (1968). 
An illegal arrest immediately preceeding the procurement of evi­
dence renders "[that evidence] inadmissible as the 'fruit~ of the 
agents' illegal action." People v. Bilderb~c1J,62 Cal. 2d 757, 765 
(1965). The'reasonableness of the search therefore depends on the 
constitutional validity of the arrest. Beckv. Ohio, 379 U.S. 89 (1964). 

'Similarly, where the police threaten illegal conduct, they cannot 
reap the benefits of it. Thus the police cannot use evidence "aban­
doned" in the face of an.illegal act nor can they rely on a flight 
caused by the threat of an illegal search. Whether or not there was 
such a threat is a question of fact. See Crueger v. Superior Court, 
7 Cal. App.3d 147, 150-52 (1970). 

The rule is discussed in 43 ALR 3d 385. 

§ 18.02: Applicable to Verbal, as Well as Tangible~ UTaint­
ed" Evidence 

The application of the "fruit of the poisonous tree" doctrine was 
restated in Wong Sun v. ,United States, 371 U.S. 471, 485 (1963): 

"The exclusionary rule has traditionally barred from trial 
physical, tangible materials obtained either during or as a direct 
result oEan unlawful invasion . . . [VJerbal evidence which de­
rives so immediately from an unlawful entry and an unauthor­
ized arrest, , , is no less the 'frw't' of official illegality thail the 
more common tangible frw'ts of the, unwarranted intrusion, 
... " (Emphasis added.) , 

Thus, in People v. Johnson, 10 Cal.2d 541 (1969) ~ officers without 
. an. arrest or search warrant improperly seized a stolen TV set in the 
apartment of Johnson's codefendant, Howard. Howard was arrest­
ed, and after being shown the TV set, confesse~, implicating John-
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sOn: Johnson, when confronted with Howard's confession, similarly 
confessed. The California Supreme Court reversed, holding that 
Howard's confession was subject to exclusion as fruit of the poison­
ous tree (.Ibid at 581), and that Johnson's 'confession, secured by . 
exploiting the use of Howard's confession, was similarly inadmissi­
pIe, tainted fruif'of the poisonous tree (l;pid at 584). 

Peoplev. Hatcher, 2 CaL App. 3d 71, 77 (1969). See also Alderman 
v. United States, 394 U.S. 165 (1969), where the Supreme Court held 
that overheard conversations, like confessions, may be fruits of an 
illegal entry and therefore inadmissible. 
- For, a recent example of the poison fruit doctrine as applied to 
tangible evidence, see People v. Superior Court (Casebeer), 71 Cal. 
2d 265 (1969). There, the improper search of the passenger in an 
automobile was said to taint a subsequent search of the automobile 
itself. 

§ 18.03: The Effect of an Illegal Arrest v. Unlawful 
Search~ on Confessions 

In Peoplev.Johnson, 70 Cal. 2d 541, 551, 552 (1969), the California 
Supreme Court was caref\ll to point out that an illegal.arrest, unlike 
an unlawful search, may not necessarily require the exclusion of 
verbal evidence (confessions) obt~med in conjunction therewith 
(Ibid at 552): 

"In Rogers v. Superior Court, 46 Cal. 2d 3,10 [291 P.2d 929], we 
found a basic distinction between evidence seized in violation 
of search and seizure provisions and voluntary statements made 
during an illegal detention. 'The voluntary admission is not a 
,necessary product of the illegal detention; the evidence ob­
tained by an illegal search or by a coerced confession is the 
necessary product of the search or of the coercion.' 

". . . Cases where a confession follows an unlawful arrest, and 
those where the confession follows a confrontation of the de­
fendant with illegally seized evidence are distingqishable. In the 
latter case; the illegality induces the confession by showing the 
suspect the futility of remaining silent. (See People v. Spencer, 
supra, 66 Cal.2d 158, 167 ['The secret is out for good.'] Where, as 
in Martin [People v; Martin, 240 Cal. App. 2d 653,657], a confes­
sion follows a false arrest, the custodial environment is merely 
one factor (though a significant one) to be considered in deter­
mining whether the confession is inadmissible." (Citation insert" 
ed.) 
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As was said in People v. Lyons, 18 Cal. App. 3d 760, 774 (1971), 
quoting from Maran, at 656: . ., 

" '[T]he test ofvoluntariness ... remains a practical means for 
determining whether the connection between an illegal arrest 
and a confession has become so attenuated as to dissipate the 
taint or to overcome the "reach of the fruits doctrine". ' ... "If 
the individual confesses his offense because he wills, to confess, 
his statement is the product of his own choice, not that of the 
illegal restraint." , " 

Lyons held that a confession was the p1'0duct of free will, not ill~gal 
restraint. ' 

Peoplev. -Dominguez, 21 Cal. App. 3d BB1, BB5 (1971), argues that 
the "real thrust" of the inquiry is in terms of voluntariness, not 
attenuation. 

'I'§ 18.04: Other Examples of Reach of Poisonous Fruit 
'i',,\, Rule ' 
\( ,\ . 
That more than the direct consequences of the illegality will be 

tainted is shown by the following illustrations: . 
-Photostats were said to be as much the product of the lllegal 

search as the original papers that had been seized. Peoplev. Berger, 
44 Cal. 2d 459, 462 (1955)., . 

-An illegal arrest or entry will vjtiate an otherwise valid consent 
subsequently secured. Peoplev./ohnson, 68 Cal. 2d 629, 632 (1968); 
People v. Haven, 59 Cal. 2d 713, 719 (1963); People v. Green, 264 
Cal. App. 2d 614, 620 (1968) (~ule applies even where Escobedo­
Dorado warning is given); Pedplev. Superior Court (Casebeer), 71 
Cal. 2d 265, 273(1969) (consent of person not the one illegally 
arrested did not 'break chain). See § 14.09. " " 
-A threat of an illegal arrest or search followed by abandonment 

of evidence will not result in admissible evidence. Badillov. Superi­
or Court 46 Cal. 2d 269,273 (1956); Gascon v. Superior Court, 169 
Cal. App. 2d 356,"358 (1959). If there is no threat of illegality, the 
evidence of course will be admitted. People v. Shipstead, 19 Cal. 
App. 3d 58, 68 (197i); Peoplev. Mejia, 272 Cal. App. 2d 486, 491:-92 
(1969); People v. Perez,243 Cal. App. 2d 528, 532 (1966). Whether 
there was such a threat capable of being carried out is a question 
oHact. Cruegerv. Superior Court, 7 Cal. App. 3d 147, 150-52 (1970). 
Where the defendant contended that there was an implied threat 
by'virtue of two previous illegal searches, it was held that it must 
be presumed that official duty will be regularly,performed. People 
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v. Piedra, 183 Cal. App. 2d 760, 762 (1960). "If in response to a 
reasonable official inquiry, a suspect voluntarily reveals incriminat­
ing evidence, he may not later complain that he acted on an im­
pUed threat of unlawful conduct of the officers." Pendergraft v. 
Superior Court, 15 Cal. App. 3d 237, 242 (1971), quoting from Perez, o . 
supra:\ . ). .. ,.:. . . 

-Testimony unpelled by the admissIOn of illegally obtamed eVI-
dence will not be available to sustain the judgment. People v. 
Dixon, 46 Cal. 2d 456, 458 (1956); ct Peop~e v. Nye, 63 Cal. 2d 166, 
175 (1965). See loo People v. Chandler, 262\Ral. App. 2d 350, 354-55 
(1968). In Kaplan v. Superior Court, 6 Cal. 3C\\ 150, 155 (1971), it was 
held that an agreement to testify was not a retroactive waiver of an 
unlawful search. . " " 

-A search warrant is invalid if it is obtained upon information 
which is the product of an unlawful search. Raymond v. Superior 
Court, 19 Cal. App. 3d 321, 326-27 (1971); People v. Superior Court 
(Flynn), 275 Cal. App. 2d 489,492 (1969); Peoplev. Roberts, 47 Cal. 
2d 374, 377 (1956). ct People v. Koelzer, 222 Cal. App. 2d 20,29 
(1963) (priorillegal arrest did not taint subsequent where it was not 
"the inducing basis of the justifying knowledge"). In Krauss v. 
Superior Court, 5 Cal. 3d 418, 422 (1971), a search warrant was 
upheld in spite of a prior illegality because there Was adequate 
lawful information to uphold it. Accord- Cornelius v. Superior 
CQurt, 25 Cal. App. 3d 581, 586-87 (1972). 

-After government seized papers illegally, it studied them, co­
pied them, and brought a new indictment based on the knowledge 
thus gained. The original papers were subpoenaed and the refusal 
to produce them was held to be contempt: but this was overturned 
by the United States Supreme Court. Silverthorne Lumber Co. v. 
United States, 251 U.S. 385 (1920). 

-Where a witness is directly obtained as the result of an unlawful 
search and seizure, his testimony will be excluded. Peoplev. Mick­
elson, 59 Cal. 2d 448, 449-50 (1963); People v. Schaumloffel, 53 Cal. 
2d 96, 100 (1959). However, where the prosecution has a lead to find 
the witness as a result of the illegality, attenuation may come into 
play. See United States v. Williams, 436 F.2d 1166,'-1170 (9th Cir. 
1970). These rules were reviewed rectlntly by our State Supreme 
Court in Lockridge v. Superior Court, 3 Cal. 3d 166, 170 (1970). It 
reiterated the rule developed in Mickelson and Schaumloffel It 
said: "If, however, a witness became known to the police by means 
independent of the illegal conduct, his testimony is admissible." His 
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testimony is"also admissible, even if he was' discovered by illegal 
police conduct, if he would have been discovered by a lawfully 
conducted investigation; The court permitted the witness in Lock­
ridge to testify. Some of the complexities in this area are explored 
by Judge Ruffin in Out on a Limb of the Poisonous TJ'ee: The 
Tainted Jifltness, 15 U.C.L.A. L. Rev. 32 (1967). See too the views 
of Chief Justice Burger ill Smith v. Um'ted States, 324 F.2d' 879, 881 
(D.C. Cir. 1964), described by the State Supreme Court in Lock­
ridge as contra to the California position. See United States v. Ed­
mons, 432 F.2d 577, 584 (2d Cir. 1970) . (unlawful arrest to obtain . 
court identification by known witness); ct Williams v;. Superior 
Court, 25 Cal. App. 3d 409, 412 (1972). . 

-A handwriting examplar obtained after an illegal arrest was 
infected by the illegality. People v. Sesslin, 68 Cal. 2H 418, 427 
(1968). Sesslin said that advice as to rights, although a factor that 
may show an intervening act of free will, does not in isolation 

" demonstrate as a matter of law the requisite attenuatiOl't 
-Fingerprints obtained after an illegal arrest or detention are 

not admissible. Davis v. Mississippi, 394 U.S. 721 (1969) . The court 
disapproved of the blanket fingerprinting of every Negro male in 
a southern community. Davis was held not to be retroactive in 
Peoplev. Hernandez, 11 Cal. App. 3d 481, 497 (1970). Also, absent 
evidence ~f illegality, the state is not required to prove that fing~r­
prints 011 file''\N'ere legally obtained. People v. Reserva, 2 Cal. App. 
3d 151, 156 (1969). See too Foggv. Superior Court, 21 Cal. App. 3d 
1, 7 (1971). If the prints are taken not only after an'illegal arrest,. 
but also after ajudicially apth.Qrized detention (bound over for·trial 
after preliminary), the prints m~y~pe adinitted. People v. Soloman, . 

. 1 Cal. App. 3d 907, 910 (1969). ' 
-When a defendant is confronted with the fruits ofan illegal 

search (stolen proper~y) and he makes admissi9ns, they are not 
usable. People v. Farisl .63 Cal. 2d 541, 546 (1965), cited with .ap­
proval in People v. /oh?son, 70 Cal. 2d 541, 547J1969) .. 

§ 18.05: '~~urging t(~e Taint" of Poisonous Fruit 
The Supreme Court'.~as made it abundantly clear that "not ... 

all evidence is 'fruit o( -the poisonous tree' simply because it, 
would not have come tQ, light but for the illegal actions of the 
police. Rather, the more 'apt question in such a case is ~whether 
granting establishment of theprimary illegali~ the evidence to 
which instant objection is made has been come afby exploit a- . 
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lion oPthat illegality or instead by means sufficiently distinguish­
able to be purged of the primary taint'" (Emphasis added.) 
, Wong Sun v. United States, 371 U.S. 471, 487-88 (1963). 

Much earlier, in Nardone v. United States; 308 U.S. 338;,341 (1939), 
it had been recognized that the connection between the unlawful 
conduct and the ,evidence obtained "may have become so attenuat­
ed as to dis.~jpate the taint" (Emphasis added.) 

The California Supreme Court described what is necessary to -
constitute "attenu~tion" in People v. Sesslin, 68 Cal. 2d 418, 428 
(1~?S~~'o 

- "That degree of 'attenuation' which suffices to remove the 
taint from evidence obtained directly as, a result of unlawful 
police conduct requires at least an interr'2ning independent act 
by the defendant or a third party which breaks the casual chain 
linking the illegality and evidence in such a way that the evi­
dence is not in fact obtained 'by exploitation of that illegality.' " 
(Emphasis added.) 

§ 18.06: Examples of "Purging the Taint" 
There are pronounced limitations on the extent to- which a de­

fendant may profit from the government's illegal misstep. It will 
not immunize him from prosecution. People v. Valenti 49 Cal. 2d 
199,203 (1957); see too Peoplev. Dumas, 251 Cal. App. 2d 613,617 
(1967). It merely results in the prosecution's inability to use evi­
dence secured as a result of its wrong. People v. Bright 251 Cal. 
App. 2d 395, 398-399 (1967). 

Neither will the government be barred from use of the evidence 
when the taint is dissipated or attenuated. We will attempt to set 
Qut "rules" or categories regarding this last process, but we should 
preface this by noting that the courts have not done so and that 
legal cause has aspects that are elusive and indefinable. Noting the 
"intuitive character" of what is involved, Judge Ruffin, in Out on 
a Limb of the PoisonousTree: The Tainted Jl1'lness, 15 U.C.L.A. L. 
Rev. 32,38 (1967) quotes (in footnote 21) an article by Jqqge Edger­
ton, Legal Cause, 72 U. Pa. L. Rev. 211 (1924) :-'The "cpnslderdnons 
are indefinite iIi number and value, and ificomp~urable; . . . 
legal cause is justly attachable cause. 1 believe"'that, while logic is 
useful in the premises, it is inadequate, that intuition is necessary 
and certainty impossible." See too the dissent in People v. Johnson, 
7Q Cal. 2d 541, 558 (1969). 

1. Volunteered Acts 
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There are a group of cases where after the illegality the defend­
ant volunteers an act and this seems to be the major element in 
breaking the causation chain. -

-Mter his unlawful arrest and after being told he couldn't 
smoke, a defendant took out a marijuana cigarette. Peoplev. Walk­
elj 203 Cal. App. 2d 552, 556 (1962). 

-Mter the illegal arrest a defendant attempted to bribe a police 
officer. People v. Gw1lory, 178 Cal. App. 2d 854, 856-57 (1960). 

-Five or ten minutes after the assumed illegal entry into his 
apartment by the police, and after he spoke to his attorney, defend-" 
ant fled out of a window. Evidence of the flight was used in a 
subsequent murder prosecution. People v. Terry, 70 Cal. 2d 410, 429 
(1969) . 

-Defendant assact~ted officer upon unlawful entry. "The judicial 
policy of discouragIng overzealous entries do.es not go so far as to 
authorize imposition of the death penalty upon the offending offi­
cer in the discretion of the party offended." Pittman v. Superior 
Court 256 Cal. App. 2d 795, 798 (1967). 

2. Independent Source ! 

This rule has its roots in Silverthorne Lumber Co. v. United 
States, 251 U.S. 385, 392 (1920), where it was said, "Of course this 
does not mean that the facts thus (illegally) obtained became sa­
cred and inaccessible. If ~owredge of them is gained from an 
independent source they maybe proved'~like any others, but the 
knowledge gained by the Government's own wrong cannot be used 
by it in the way proposed." CosteUo v. United States, 365 U.S. 265, 
280 (1961); See Warrenv. Territory of Hawaii 119 F.2d 936, 938 (9th 
Cir. 1941); People v. Ditson, 57 Cal. 2d 415,. 445 (1962); Wayne v .. 
United States, 318 F.2d 205, 209 (D.C. Cir. 1963); Somer v. United !,' 

States, 138 F.2d 790, 792 (2d Cir. 1943); see too PeQple v. Stonelj 65 
Cal. 2d 595,602-03 (1967); People v. Edwards, 71 Cal. 2d 1096, 1106 
(1969); Peoplev. Monrea4 264 Cal. App. 2d 263, 267 (1968). See too 
Krauss v. Superior Court., 5 Cal. 3d 418, 423 (1971); Miramontes v. 
Superior Cour~ 25 Cal. App, 3d 877, 886 (1972). 

3. InevitableDiscovery 
, A number qfcases support the rule that if illegally obtained 

evidence would have been discovered in any event, then what was 
obtained unlawfully may be admitted. See People v. Teale, 70 Cal. 
2d 497, 506-07 (1969). As was said in People(~3 Chapman, 261 Cal. 
App. 2d 149, 169 (1968), quoting from Peoplev.TllOmsen, 239 Cal. 
App; 2d 84, 91 (1965), "'Usual and commonplace investigatory 
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procedures would have developed the damaging evidence . . . 
quite aside from the illegal [police action] ... .''' 

A classic illustration of the rule may be found in Killough v. 
United State~ 336 F.2d 929, 934-35 (D.C. Cir. 1964). There a dead 
body was located as a result of an illegally secured confession. It was 
near a road close to a heavily populated area. Friends and relatives 
had been concerned over the disappearance. The court reasoned 
(at 934), "In time the body (or its bones) would have been discov­
ered and would have been identified as that of Mrs. Killough." 

Where the rule is applied a limitation on it appears to be given 
widespread recognition. That is:, the evidence may be admitted if 
it wouldhave been discovered otherwise, but not if it merely dmJid 
have been so discovered. See Maguire, How to' Unpoison the Frv,it 
The Fourth Amendment and the Exclusionary Rule, 55 J. Crim. 
L.C. & p.s. 307, 317 (1964). In United Statesv. Paroutian, 299 F.2d 
486, 489 (2d Cir. 1962), it was said, rejecting arguments about '\Yhat 
the government might have done or a "possibility" rule, "The test 
must be one of actualities; not possibilities." The'Maguire article, 
which advocates the "would have" test, was cited and apparently 
applied in People v. Stoner, 65 Cal. 2d 595, 603 (1967). In Bynum 
v. United State~ 262 F.2d 464, 468-69 (D.C. Cir. 1958), the govern­
ment sought to establish that the FBI already had the defendant's 
prints and could have used them. The court emphatically rejected 
this claim. See too Davis v. Mississippi, 394 U.s. 721, 725 (1969). 

A "could have" rule was rejected in Britt v. Superior Court 58 
Cal. 2d 469, 473 (1962). Arguably, the retreat from Brittrecognized 
by People v. Crafts, 13 Cal. App. 3d 457, 459 (1970), could indicate 
that California is permitting illegal evidence "if that conduct could 
have been observed had the officer been in the area open to the 
public." Though one commentator cites Britt as a' fruit of the poi­
sonous tree ruling rejecting the "could have" test, Pitler, "Fruit of 
the Poisonous Tree Revisited and Shepardized;. "56 Cal. L. Rev. 579, 
628 (1968), it may be that the retreat from Brittdiscussed in Crafts 
does not involve fruit of the poisonous tree at all but is the formula­
tion of a test for the degree of expectation of privacy a person has 
in a restroom. See§ 15,09. ' 

Some question a~1 to the future of the "inevitable discovery excep­
tion" has been raised in People v. Ramsey, 272 Cal. App. 2d 302, 313 
(1969), where it is described as having been criticized as being in 
sharp conflict with the fundamental purpose of the exclusionary 
rule. Citing Pitler, supra at 630. In dicta the court said, "This funda-
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mental purpose, the deterrence of unconsitutional police conduct 
in the obtaining of evidence, requires that the court focus on,the 
actualities of ' the CQnduct involved and not on the possibility or 
even probability that the evidence might have been turned up in 
some other manner." However, what appears to be the.irule 
(though not definitely articulated as such) was applied in People 
v. Baker, 12 Cal. App 3d 826, 843 (19)70). See too People v. Miner­
vini, 20 Cal.App. 3d 832, 838 (1971} (manager alleg~dly entered 
hotel room improperly; occupancy would have ended in hours and 
maids would routinely enter room)., 

4. Stretching of Chain : 
Though the road between the inH~al illegality and the ultimate 

fruits it taints may be long, the cou:tts may travel it nonetheless. 
Dissenting in People v. Johnson, 70 Cal. 2d 541, 558 (1969), Justice 
Mosk complained·that "a prolific harvest of fruit" had been reaped 
from a tainted h·ee. Nonetheless, there are some cases which seem 
best susceptible of analysis on the theory that time had passed, the 
connecting events are weak, andl the chain in gener~ had been 
stretched to the breaking point. Illustrative of this is :.feople v. 
.Klmo~ 70 Cal. 2d 381, 386 (1969). The cour't held that although 
defendant's telephone number hl~d been obtained during an as .. 

.sumed unlawful arrest of someon(~ else, since the officers already 
knew of defendant's approximat€~ whereabouts and his revoked 
parole status, the connection was not sufficiently direct. 

Possibly exemplifying this point is the statement in People v. 
Carlin, 261 Cal. App. 2d 30, 37-38 (1968;, that mere leads dropped 
in an illegal confession are not adequate to poison derivative evi·· 
dence where the crimes are already known to the police and only 
certain details are lacking. 

In People v. McInni~ 16 Cal. 3d 821, 826 (1972), the police took 
a mug shot following an illegal arrest. A month later a different law 
enforcement agency used it to identify the defendant for anothelr 
crime. The court relied on the fact that there was. a different crime 
and different agency and found the connection too tenuous. 

5. Where Illegality Not Used 
Where the investigation does not use the prior. illegal evidence 

then the chain is broken. People v. Burke, 208 Cal. App. 2d 149, 
161-62 (1962); Peoplev. Koelzer, 222 Cal. App. 2d 20,29 (1963). The 
same result is reached where the results of a purported illegality are 
not -put in evidence. Johnson v. Louisiana, 92 S. Ct. 1620, 16215 
(1972) . 
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6. Where SeizUre of Evidence is Unrelated to IllegaHty 
Where the police officer's illegal conduct occurred after the dis­

covery of the~ evidence, then the evidence will be admitted. People 
v. Woods:, 133 CaL App. 2d 187, 191-92 (1955); People v. Patton, 264 
Cal. App. 2d 637, 641 (1968). In Peoplev. Boyles:, 45 Cal. 2d 652,654 
(1955), it was said that any impropriety in entry to a room was 

. unrelated and collateral where the officers were wait!ng for the 
defendant and could have apprehended him just as well from an­
other vantage point. See too People v. Martin, 45 Cal. 2d 755,763 
(1955) (officer opened window before announcing himself); Peo­
ple v. Dees:, 20 Cal. App. 3d.852, 855 (1971) (illegal entry did not 
contaminate arrest of defen~ant who arrived later). 

7. Introduction May Be Jiarmiess Brror 
The harmless error rule may be applicable. People v. Parham, 60 

Cal. 2d 378,385-86 (1963), a rule recognized but modified in Chap­
man v. California, 386 U.S. 18,23-24 (1967). (Parham was deemed 
overruled in an9ther respect in People v. Green, 3 Cal. App. 2d 240, 
245 (1969)). See Peoplev. Guerin, 22 Cal. App. 3d 775, 784 (1971). 
If the evidence involves only a count on which the defendant has 
been acquitted, the illegality may not infect the remaini.J)g Qonvic­
tion or convictions. United Statesv. Mont., 306 F.2d 412,415 (2d Cir. 
1962). 

§ 18.07: Procedural up'~rging" Techniques .,;' 
, . . .. 

Certain special procedural rules apply to search and seizure that 
have the result of permitting the use of evidence of the kind being 
discussed. It may be helpful to briefly review them. 

1. The defendant has to object not only to the illegally obtained 
evidence but also to the fruit. People v. Carlin, 261 Cal. App. 2d 30, 
37 (1968); People v. Ditson, 57 Cal. 2d 415, 441-42 (1962). 

2. If state~abeas corpus is involved,s~arch and seizure may not 
be raised thereby. In re Terry, 4 Cal. \'3d91.1, 926 (1971). 

3. If the defendant testifies in a way that evidence from the 
search will impeach or~ontradict him, evidence from the illegal 
search may be used for cross-examination. Walderv. United States, 
341 U.S. 62, 65 (1954). The court appears to have given an expanded 
significance to WtLlaei\~n Harris v. New York, 401 U.s. 222, 225 
(1971), where the defendant's testimony bearing directly on the 
crimes charged opened the door to use of the illegal conduct." . . . 
sufficient deterrence flows when the evidence in question is made 
unavailable to the prosecution in its case in chief." But see People 
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v. Taylor, 8 Cal. 3d 174 (1972). ' . 
4. If the illegally obtained evidence is to be used for the revoca­

tion of parole or probation, it will be admissible for that purpose. 
In re Martine~ 1 Cal. 3d 641, (1970) (parole revocation); Peoplev. 
Hayko,7 Cal. App. 3d 604, 609-10 (1970) (probation revocation). 
See too Note, Application of the Exclusionary Rule at Sentencing, 
57 Va. L. Rev. 1255 (1971), and United Statesv. Hil4 447 F.2d 817, 
819 (7th Cir. 1971). . . 

§ 18.08: Prosecution Bears Burden of Showing Break in 
the Causative Chain . 

_ In.Nardonev. Um'ted State.s:, 308 U.S. 338, 341 (1939), it was held 
that once thedefendallt has established a relationship between the 
tmlawfql· police activity and the eVidence or confession to which 
objection is made; the burden is on the prosecution to show that the 
unlawful taint had b~en dissipated. See People v. /011l1son, 70 Cal. 
2d 541,554 n.5 (1969), disapproving a contrary rule in peoplev. La 
Peluso, 239 Cal. App. 2d 715, 726 (1966). However, when the de­
fendant claims that the illegal search has tainted other evidence not 
actually found in the search, he bears the bUrden of showing the 
connection. People v. Parker, 11 Cal. App. 3d 500~ o!fk(1970). 

Our Supreme Court has cautioned triers of fact to exercise great 
care to determine that asserted fruits were the product of an illegal­
ity 'and would not have been otherwise discovered by the police 
from information already in their possession or independently ac­
quired. (People v. Ditson~ 57 Cal. 2d 415, 443 (1962) (witnesses 
. named in confession). 
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CHAPTER NINETEEN 

USE OF FORCE TO OBTAIN EVIDENCE 

§ 19.01: Origin of the Rule 
Even before the states were obliged· to enforce· an exclusionary 

rule, the United States Supreme Court required that they exclude 
evidence where police conduct "shocks the c()nscience," thus vi- . 
olating the due process clause. Such was the rule stated in Rochip 
v. Cali[orm'a, 342 U.S. 165, 17~73 (1952), where the coqrt said, 
"Illegally breaking into the priVacy of the petitioner, the struggle 
to open his mouth and remove what was there, the forcible extrac;. 
tion of his stomach's contents-this course of proceeding by agents 
of government to obtain evidence is bound to offend even hard­
ened sensibilities. They are methods too close to the rack and the 
screw to permit of constitutional differentiation." 

In People v. Martinez, 130 Cal. App. 2d 54, 58 (1954), the court 
said of the Rochin decision: ". . . it is one tliat should serVe as a 
warning to all those who are tempted to use brutal force for the 
extraction of evidence from the person of an accuseQ and to all 
those who have a choice between upholding and condemning the 
use of such force." 

§ 19.02: Choking 
The use of choking to secure evidence has been condemned by 

the cases. As was said in PeopJev. Parham, 60 Cal. 2d 378, 384 (1963) 
(see § 18.06), "Choking a man to extract evidence from his mouth 
violates due process." People v. Martinez, 130 Cal. App. 2d 54, 56 
(1954), says, "The question, however, is not how hard an officer 
may choke a suspect to obtain evidence but whether he may choke 
him at all." See too Peoplev. Sevilla, 192 Cal. App. 2d 570,576 (1961) 
(officer did not use word choking but had his· arm pretty "tight" 
around defendant's neck.); People v. Brinson, 191 Cal. App, 2d 253, 
255-57 (1961); Peoplev. Taylor, 191 Cal. App. 2d 817, 821 (1961). In 
Peoplev. Sanders, 268 Cal. App. 2d 802, 804-05 (1969), the rule was 
applied to a judo choke hold that stops the person from swallowing 
or eventually stops the blood flow to the head so he passes out. 

Whether or not there was choking is a question of fact. Peoplev. 
Smith, 50 Cal. 2d 149, 151 (1958); People v. Cisneros, 214 Cal. App. 
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2d 62, 67 (1963); People v. Dickenson, 210 Cal. App. 2d 127, 137 
(1962). 
If the defendant spits out the narcotic voluntarily, the evidence 

will not be excluded. People v. Poole, 174 Cal. App. 2d 57, 62-63 
(1959). It is proper for the police to order a suspect to spit out the 
substance. People v. Mora, 238 Cal. App. 2d 1, 3 (1965). 

In Poole, supra, the court said the police could force open the 
mouth and take out the substance. 

The ca.ses often involve a lesser and permissible degree of force 
than choking. In People v. Dixon, 46. Cal. 2d 456, 458 (1956), the 
officers seized the arms of a defendant to prevent her from placing 
a key in her mouth and in a struggb forced it from her hand. In 
Peoplev. Dawson, 127 Cal. App. 2d 375,377 (1954), the officer put 
his arm around the defendant's neck and told him to spit it out, 
which he did. 

The application of permissible force has included a variety of 
holds or actions in the suspect's neqk area. These cases are reviewed 
in People v. Sanders, supra,268 Cal. App. 2d 802, 804-05 (1969), as 
follows: ". . . it has been held constitutionally inoffensive to obtain 
narcotic evidence by appl)ting 'a hold below [the suspect's] chin 
which prevented him from~wallowing anything he niight have put 
in his mouth' (People v. Miller, 248 Cal. App. 2d 731,733 (1967) [56 
Cal. Reptr. 865], hrg.den.), by placing one's hand to the suspect's 
thtoat and ordering him to spit them out (People v. Mora, 238 Cal. 
Ap)? 2d 1, 3 [47 Cal. Reptr. 338], hrg. den.), and where the officer 

. placed his 'hand back of defendant's ne'ck and attempted to press 
his head forward and downward, to the end that the defendant 
could not swallow' (People v. Tahtinen, 210 Cal. App. 2d 755, 758 
(1962) [26 Cal. Reptr. -864], hrg. den.), or 'did not choke defendant, 
rather . . . attempted to prevent him from swallowing the evi­
dence by holding his Adam's apple' (People v. Dickerison, 210 Cal. 
App. 2d 127, 136 [26 Cal. Reptr. 601], hrg. den.), or' "placed his hand 
on [defendant's] throat [not] for the purpose of choking hhn ... 
but to prevent him from swallowing" '" (People v. SfLTlchez, 189 
Cal. App. 2d720, 726 (1961) [ll.Cal. Rptr. 407], hrg. den.) .. 

What was said in People v. Tahtinen,210 Cal. App. 2d 755, 759 
(1962), gives us some frame ofref~rence by which to evaluate these 
situations: "Not every display of force or trespass to the person is 
unreasonable, . . . Lack of consent and physical resistance by the 
suspect or accused are not enough in .and of themselves to create 
or constitute illegality .... The defendant had no constitutional 
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right to swallow or destroy the evidence of his crime. . . '. The 
police should not be required to be subjected to. beatings -by ar­
restees any more than arrestees should be subjected to bea~gs by 
the police." 

Further thoughts were expressed in People v. Bass, 214 Cal. App. . 
2d 742, 746 (1963), which says the courts are "concerned With con­
demning the excessive force eJ.{erted upon the individual rather 
thari making the 'mouth' a sacred orifice into which contraband 
may be placed and thereafter disposed of in leisurely fashion. Al­
though we agree that physical evidence, like verbal confessions, . 
may not be 'tortured' from the lips of the accused, it does not follow 
that merely because a suspect has placed a substance behind his 
lips, he necessarily is entited to cry 'sanctuary' when the officer of 
the law, under appropriate circumstances, directs him to surrender 
it." See too People v. Jones, 20 Cal. App. 3d 201, 206 (1971). 

Choking is not, of course, the only form of brutality that will 
result in excluding evidence. In People v. Parham, 60 Cal. 2d 378, 
384 (1963) (see § 18.06), it was held that clubbing aman fo obtain 
evidence is equally brutal and offensive. 

§ 19.03: Force in Giving Scientific Tests 
In Schmerber v. California, 384 U.S. 757, 770-72 (1966), the 

United States Supreme Court stated that a blood test, as an intru­
sion below the body's surface, is a search requiring a search war­
rant. However, the officer, having probable cause to believe the 
defendant was under the influence of alcohol, was confronted with 
an emergencY'-in which the deiay necessary to obtain a warrant 
threatened the des'truction of evidence. The blood sample was an 
incident to arrest and was obtained in a "medically approved fash­
ion." Hence, defendant's right not to be subjected to "unreasona­
ble" searches was not violated, nor were his privileges against 
self-incrimination and right to due process. For California cases 

- approving the blood test; see Peoplev. Sudduth, 65 Cal. 2d 543 
(1966); Peoplev.Jordan, 45 Cal. 2d 697, 706 (1955); Peoplev. Kemp, 
55 Cal. 2d 458~ 478 (1961); and Peoplev. DuroncelaJ) 48 Cal. 2d 766, 
770 (1957). . 

Kemp involved a saliva test Breathalyzer tests have been upheld· 
on the same rationale. Peoplev. Sudduth, 65 Cal. 2d 543,546 (1966), 
as have nalline tests. People v. Zavala, 239 Cal. App. 2d732, 738 
(1966). People v. Lachman, 23 Cal. App. 3d 1094, 1098 (1972). 

However, the test must not be adffi\xllstered in a fashion so as to 
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'!{ l;'~ shock the conscien~e or offend one's sense of justice. Zavala,supra, 
, . j . at pages 738-39. Where it is so administered the evidence will be 

excluded. People v. Kraft, 3d Cal. App. 890, 899· (1970) (officers 
aggressive beyond all need). 

Tests .have been permitted where the person is unconscious, 
Breithaupt v. Abr.am, 352 U.S. 432 (1957), and where the person 
refuses to consent. Schmerber, supra. In People v. Barton, 261 Cal. 
App. 2d 561, 563-64 (1968), it was said the test must be conducted 
in Hnonbrutalcircumstances," which seemingly allows for the use 
of some force. Kraft, supra, did not say that no. ferce could be used. 

If there is no. arrest and no wax:rant, a blood sample taken without 
consent is illegally obtained even when there is probable cause to 
arrest. See People v. Superior Court (Hawkins), 6 Cal. 3d 757, 762 
(1972) . 

The courts have said; "It is the duty of law-enforcing agencies, 
after such arrest, to. explore every area suggested by the circum­
stances of the apprehension of the accused to the end that if the 
latter is probably guilty, the evidence will have been so assorted 
and systematized a,s to expedite judicial procedure, and if the evi­
dence should not in the opinion of the People's counsel warrant a 
trial, the accused will be promptly. discharged." Peoplev. Morgan, 
146 Cal. App .. 2d 722, 72, (1956) (police had slides made). In fact, 
the police could be faulted for failure to make an adequate investi­
gation. People v. Hall, 62 Cal1::!2d 104, 112 (1964). 

Where the passage of time will nQt alter the examinatio:(l results 
and the procedure is not'done regularly in booking (e.g., X-rays), 
a search warrant is a proper remedy. United States v. Allen, 337 F. 
Supp. 1041, 1043 (E.D. Pa. 1972) (may be issued after indictment); 
. see too, Note, Constitutional Limitations on the Taking of Body 
Evidence, 78 Yalel,.J~ 1074, 1078-79 (1969). 

§ 19.04: Force in TsJdng Fingerprints 6],r Ha~l!J.dwriting Ex­
empla6( 

A handwriting exemplar taken by brutal means will be excluded. 
People v. Matteson, 61 Cal. 2d 466, 469 (1964). , 

The same restriction applies to fmgerprints. However, where 
brutality is not used, the prints-and presumably a handwriting 
exemplar-may be taken. People v. Williams,71 Cal. 2d 614,625 
(1969). Williams holds that a defendant may be forCibly fingerprint­
ed prOvide~ the means used do not shock the conscience. It inter­
preted,j ]Yf!.il.~ as not rendering the evidence inadmissible 
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because force is used but because it was obtained by brutality. 
For an analysis of the problems of admitting fingerprints after an 

illegal arrest or detention, see § 18.04. 

§ 19.05: Rectal or 'Anal Searches 

The courts have recognized that persons who deal in narcotics 
will attempt to conceal theJ7l in body cavities such as the rectum. 
See Rivas v. United States, 368 F.2d 703, 710 (9th Cir. 1966). In 
California a rectal examination in a medically approved manner by 
a doctor has been sustained. Peoplev. Woods, 139 Cal. App. 2d 515, . 
526 (1956). Such searches have also been-sustained by federal courts 
in connection with border searches where there is no probable 
cause but a "clear indication." See Um'ted Statesv. Brown, 421 F.2d 
1~1 (9th Cir. 1969); Blackfordv. United States, 247 F.2d 745, 753 (9th 
Clr. 1957); see too § 15.01. . 

§ 19.06: Use of Emetic or Stomach Pump 

Rochin (see § 19.01) relied in part for its finding of illegality on 
the stomach pumping, "the forcible extraction of his' stomach's 
contents." 

Vasquezv. Superior Court, 199 Cal. App. 2d 61 (1962), dealt with 
an injection of apomorphine to the petitioner, causing nausea and 
vomiting which resulted in regurgitating a condom found to con­
tain heroin. The doctor said (at page 63) he gave the injection to 

1\' prevent absorption into petitioner's system of a lethal dose of he­
" roin. However, there was evidence that the object may pass 

through the digestive tract without ill effects, the rubber condom 
effectively preventing the contents from being absorbed into the 
system. The court held the conduct of the police and doctor was 
brutal and shocking. 

The court noted that there were f~aeral cases where epsom salts 
had been administered and where there had been some defense 
consent (not relied upon by the court). Citing King v. United 
States, 258 F.2d 754: (5th Cir. 1958). Barrera v: United States, 276 

, F.2d 654, 655 (5th~Cir. 1960). But it felt that these cases did n'ot show 
"such a use of f01,'ce, with its concomitant physical illness." 

In Lane v. United States, 321 F.2d 573,576 (5th Cir. 1963), the 
court said, "Administering emetics to cause vomiting in order to 
reCOver narcotics is not an unreasonable search of the person." 
Arc/niaga v. United States, 409 F~2d 513 (9th Cir. 1969). 

In Blefarev. United States, 362 F.2d870 (9th Cir.1966), the court 
upheld the following procedure: Blefare was given saline solution 
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to produce vomitlng. He regurgitated an object but reswallowed it. 
A softpolyethylene tube} foul' millimeters in diameter, was inserted 
through the nose, down the throat and to the stomach. Fluid flows 
by gravity to the stomach and induces vomiting. There is no. pain 
but some discornfort. There was no consent to the tube. Two agen.ts 
held his arms and a third his head while the doctor put in the tube. 
A codefendant received similar treatment. United States v. Es~ 
pinoza, 338 F. Supp. 1304 (S.D. Cal. 1972). 

A recent California case permitted the use of a stomach pump. 
People v. Jones, 20 Cal. App. 3d 201,206-10 (1971). The court said 
that the use of body cavities by dealers in narcotics and smugglers 
is a well known fact of which the courts have taken judicial :p.otice 
and that the law is not powerless to deal with such tactics. It noted 
that the stomach pumping was done by a doctor, that the amount 
swallowed was uncertain, that the doctor, without any suggestion 
or request from the officer, decided th~/pro,~~dure was needed to 
save hfe, and that the doctor felt there)A1as cOll~ent from the failure 
to resist. The court also cited approvujgly the f4deral emetic cases. 

\\ // 

§ 19.07: Use of Force To Arres'):, or iri/ Self-Defense 
/;:;;."- -:!, . 

The standards for applying force in situations other than obtain­
ing evidence may be entirely different. 

An officer is entitled to use reasonable force to make an arrest or 
to ov.ercome resietan.ge. People v. Curtis, 70 Cal. 2d 347, 357 (1969). 
Deaaly force may be usedrbut the force must be only such as is 
necess.2ry to accomplish the arrest and for the officers to defend 
themselves, Pf)ople v. Almarez, 190 Cal. App. 2d 380, 383 (1961). 

Deadly force should not be used to arrest a misdemeanant. Peo­
ple v. Lathrop, 49 Cal. App. 63, 67 (1920). Shooting is not justified 
to prevent the escape of a misdemeanant. People v. Wilson, 36 Cal. 
App. 589, 594 (1918). But the officer can pursue and use other 
necessary force. He must stop short of killing or seriously injuring 
the fleeing misdemeanor violator, unless in self-defense. Latilrop} 
supra at 67. ' 

"[:AJnofficer properly engaged in attempting to make an arrest 
in such a case has the right to resist attack made upon him, and 
being rightfully there and not legally considered the aggressor, 
may in his own defense take life." Wilson, at 594. (I 

It has been suggested that if the misdemeanor arrest is being 
made under the authority o~ a warrant, greater force may be au­
thorized. The offi?er may u~~ all necessary force, even to shooting. 
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Lathrop, at 67-68. 
To exercise a right of self-defense, even for a misdemeanor arrest, 

an officer need not retreat, but in fact has a duty to press forward. 
, People v. Hardwick, 204 CaL 582, 587 (1928). 

An officer has no right to use unreasonable force (excessive or 
unnecessary force) for any purpose. Scruggs v. Haynes, 252 Cal. 
App. 2d 256, 262 (1967) (officer grounded and pinned man but then 
struck him repeatedly with fist); People v. Giles, 70. Cal. .t\pp. 2d 
Supp. 872, 875 (1945). 
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CHAPTER TWENTY 

CONTESTING THE REASONABLENESS OF THE SEARCH 

§ 20.01: Burden of Proof-Search Warrant 
The burden rests upon the defendant to demonstra,te the illegal­

ity ·of any search and seizure made pursuant to a search warrant. 
Peoplev. Pipkin, 17 Cal. App. 3d 190,194 (1971); Peoplev. "Wilson, . 
256 Cal. App. 2d 411, 417 (1967); People v. Kipp, 255 Cal. App. 2d 
473, 476-78 (1967); Williams v. Justice Court, 230 Cal. App. 2d 87, 
97-98 (1964). However, it may be necessary for the prosecution to 
produce the warrant. Testimony describing the contents of the 
warrant may not be the best evidence. Beckersv. Superior Court, 
9 Cal. App. 3d 953, 957 (1970); cf. Hewittv. Superior Court, 5 Cal. 
App. 3d 923,930 (1970). 

§ 20.02: Burden of Proof-No Search Warrant 
The defendant makes a prima facie showing that a search and 

seizure is unlawful when he shows that it was not made pursuant 
to a search warrant. 

People v. Johnson, 68 Cal. 2d 629,632 (1968); Peoplev. Burke, 61 
Cal.2d 575,578 (1964); Tompkinsv. Superior Court, 59 Cal. 2d 65, 
67 (1963); People v. Dickerson, 273 Cal. App. 2d 645 (1969). This 
rule is attenuated by People v. Burke, supra, which holds that ab­
sent a showing that the search and seizure was made pursuant to 
a search warrant, upon the defendant's objection to proffered evi­
dence it will be assumed that the search was not made pursuant to 
a search warrant. People v. Burke, 61 Cal. 2d 575, 578 (1964); see 
too People v. Hernandez, 11 Cal. App. 3d 481, 492 (1970). Once a, 
prima facie showing is made that the search and seizure was unlaw­
ful the burden shifts to the People to establish Jhat it was lawful. 
People v. Johnson, 70 Cal. 2d 541 (1969); Tompkins v. Superior 
Court, 59 Cal. 2d 65, 67 (1963); Badillo v. Superior Court, 46 Cal. 2d 
269,272 (1956); Horackv. Superior Court, 3 Cal. 3d 720, 725 (1970). 

§ 20.03: Evidence Which Is the "Fruit of the Poisonous 
Tree" 

A defendant who contends the evidence is a derivative of an 
uruawful search and seizure bears the burden to establish the con­
nection between the evidence and the unlawfp.l act. The burden 
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then shifts to the people to show that it was derived from an un- " 
tainted source. People v . .Johnson, 70 Cal. 2d 541, 554-55 (1969). 

§ 20.04: On· Appeal 
The ruling of the lower court will be upheld on appeal unless 

there is an absence of substantial evidence to support its ruling. 
People v. Swayze, 220 Cal. App. 2d 476, 489,.(1963). See People v. 
Stout, 66 Cal. 2d 184, 193 (1967). 

§ 20.05: Broad Standing Rules AppHcable in California 
The rules regarding standing established by the United States 

Supreme Court are: 
Jonesv. United States, ;)62 u.s. 257 (1960) (in a federal prosecu­

tion for possession of'~]ar(!otics, defendants need not allege posses­
sion in order to gain sta~nding at a pretrial motion to suppress; 
anyone legitimately o:t'l premises at time of search has standing 
when its fruits are proposed to be used against him). Simmons v. 
United States, 390 U.S. 377 (1968) (damaging testimony of defend-

, ant, whose own protection was infringed by the search and seizure, 
given at the suppression heari\ng, must be excluded at the trial if 
objected to). Mancusiv. DeForte, 392 U.S. 364 (1968) (defendant 
union official has standing where papers were seized from his desk 
in office shared with others). See Abbott et ai., Law and Tactics in 
Exclusionary Hearings, 49--89 (1969), excellent qiscussion of federal 
rules. 

However, California follows the rule that a person has standing 
to complain about the illegal arrest and search of another. Kaplan 
v. Superior Court, 6 Cal. 3d 150, 161 (1971); Peoplev. Martin, 45 Cal. 
2d 755 (1955). 

When the California criminal cases reach the federal court on 
habeas corpus, the more limited federal standing rule is applied. 
Lurie v. Oberhauser, 431 F. 2d 330, 333 (9th Cir. 1970). 

It has been held that a parolee cannot complain of a search of his 
premises on the grOlmd that his wife's ,constitutional rights were 
violated. People v. Kanos, 14 Cal. App. 3d 642,650 (1971). 

The leg~ity of a search and seizure may not be raised by way of 
u collateral attack because the use of illegally seized evidence car­
ries no risk of conVicting an innocent person. In re Terry, 4 Cal. 3d 
911, 926 (1971); In re lIarris, 56 Cal. 2d 879, B83--84 (1961). Seg~o(} 
.4~1J1fer v. J/amin, 9 Cal. App. 3d 860, 869 (1970). 
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§ 20.06: Histor,'y and Purpose of Motion to Suppress ~vj-
dence '. " 

The 1967 session elf the Legislature enacted Penal Code section 
1538.5. In doing so it .acted upon the recommendation of Lhe Assem­
bly Interim Committee on Criminal Procedure. Report of the As­
sembly Interim Committee on Criminal Procedure"on Search and 
Seizure, Preemption, Watts, Firearms Control (1965--67) Commit-
tee Reports Vol. 22, No. 12. . It • 

The purpose of this statute is: H (1) to provide for final aetermina­
tion of these [search and seizure] questions prior to trial, and (2) . 
to allow the prosecution greater latitude in initiating appellate re­
view of an adverse d.~cision on a search and seizure issue." Report 
of the Assembly Interim Committee on Search and Seizure, 
Preemption, Watts, Firearms Control (1965--67) Committee Re­
ports Vol. 22, No. 12, p. 18. 

§ 20.07; Grountls for Motion 
Section 1538.5 doe11 not alter the law regarding (1) standing to 

raise search and seizure issues, (2) status of person conducting the 
search and seizure, (3) burden of proof regarding search and sei­
zure.or (4) the reasonableness of a search and seizure. 

This provision can be used only to suppress evidence which was 
the subject of a search and seizure with or without a warrant or was 
the fruit of any such search and seizure. People v. Superior Court 
(Redd), 275 Cal. App. 2d 49 (1969); Pen. Code § 1538,5 (a). It is 
therefore the proper vehicle to challenge, among other things, a 
search warrant See Call v. Superior Court, 266 Cal. App. 2d 163 
(1968). And an entry alleged to be in violation of sections 844 or 
1531 (Greven v. Superior Court, 71 Cal. 2d 287,290--91 (1969)). See 
People v. Superior Court (K. Smith), 70 Cal. 2d 123, 129 (1969) 
(motion to suppress does not lie to attack search by private citizen); 
People v.~uperior Court (Mahle), 3 Cal. App. 3d 476, 484 (1970) 
(motion can be used to attack evidence that is a fruit of an illegal 
statement). It can be used to suppress intangible evidence (such as 
testimony) that .is thls- product of an unlawful search and seizure. 
Lockridge v. SuperidlJ' Court, 3 Cal. 3d 166, 169 (1970). 

§ 20.08: Improp'er Grounds 
On the other hand it cannot be used to discover the ~dentity of 

an 'informant (Honoite v, Superior Court, 70 Cal. 2d 1621, 167 11.5 
(1969) ) , or to challen:ge the admissibility of statementfrn:ade by the 
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defendant which are not the fruit of a search and seizure ,(People 
v. Superior Court (Redd), 275 Cal. App. 2d 49 (1969) .C£ Clifton v. 
Superior Court, 7 Cal. App. 3d 245, 253 (1970)). 

Section 1538.5 alone is not a procedure for answering the prob­
lems ~rising from the constitutional requirement of a speedy judi­
cial qetermination' of the constitutional fact of obscenity. Penal 
Code sections 1538.5 (n), 1539, 1540; People v. Bonanza Printing 
Co., 271 Cal. App. 2d Supp. 871, 873 (1.969), critiCized in another 
respectin Monica Theaterv. MunicipalCourt, 9 Cal. App. 3d 1,10 
(1970). See Childressv. Municipal Court,8 Cal. App. 3d 611,614--15 
(1970). Under section 1538.5 the court is concerned with the exist­
ence of probable cause and not the character of the material seized. 
People v. Bonanza Printing Go., supia. ' '\ 

§ 20,09: The Motion~ Relation to Penal Code Section 995 
The exclusive procedure for raising search and seizure issues is 

contained in section 1538.5. Section 1538.5 (m). Incorporated in sec~ 
tion 1538.5 is the section 995 motion to dismiss an information or 
indictment. Section 1538.5 (m). In addition to the special proce­
dures created by section 1538.5 the procedures of sectio~ 995 'are 
also a proper meallS of raising and resolving searcn and' seizure 
issues. Peoplev. Scoma,71 Cal. 2d 332, 335,n.2 2 (1969). The proee­
dure and law relating to section 995 motions and the procedure 
which may be initiated after the granting or denial of the motion 
are in no way altered by the provisions of section 1538.5. Section 
1538.5 (n) . .' 
, The use of the 995 procedure in conjunction with 1538.5 proce- '. ".' 

dures has caused some problems. Peoplev. Superior Court (Vegah~' 
272 Cal. App. 2d 383 (1969); People v. Superior Court (MacLacR~ 

, lin), 271 Cal. App. 2d 338 (1969). In each of these two cases the tri~l 
court granted the defendant's motion to suppress and then dfs~{· 
missed the case pursuant to 995. The effect dfsuch,a pl'ocedure is" 
to deprive the People of a review of the 1538.5 proceedings, either 
byway of an extraordinary writ (the 995 dismissal terminates the 

-cas.e and"an order to the trial court to vacate its granting of the 
motion to suppress would be an idle act) or by way of appeal from 
the 995 dismissal {the sole evidence having been suppressed there 
is clearly no reasonable cause to hold the defendant to answer) . 
These two opinions point out tha~ the proper procedure, jf there is 
insufficient evidence to hold the defendant to ans~Te:r after grant­
ing his motion to suppress, isto, dismiss the case IJursuant to section 
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1385. Section 1538;5 (i). An appeal from such dismissal will perrriit 
the People to obtain review of the order suppressing the evidence. 
Section 1538.5 ahd 1238. 

It should also be noted that in considering a 995 motion the court 
may not weigh the evidence beforE'~Jhe magistrate whereas that is 
his duty in ruling on a motion to suppress following which he dis~ 
misses the'case pursuant to 1538.5. People v. Heard, 266 Cal. App. 
2d747 (1968). ", . ' 

See too People v. Sanchez, 24 Cal. App. 3d 664, 692 (1972) (effect 
of "guilty" plea on 995 review). ' ' 

§ 20.10: .Remedies Provided By Section 1538.5 
Section 1538.5 authorizes procedures for determining the validity 

of a search and seizure. By use of these procedures an aggrieved 
party may seek suppression of evidence or its return if it is not 
otherwise subject to detention (e.g., contraband) . Section 
1538.5 (a) , (d), and (e). The motion provided for by section 1538.5 
may be made at various times and in various stages of the proceed­
ings, depending upon the factors discussed below and the desires 
of the parties to the criminal proc.eed~ng. 

§ 20.11: Form of the Motian 
The defendant by a motion to suppress evidence or seeking the 

return of evidence brings before the court his contentions regard­
ing the illegality of a search and seizure. Section 1538.5 (a). Such 
motion is not required to be in writing. Thompson v. Superior 
Court, 262 Cal. App. 2d 98, 103, n.3(1968); Amar.her v. Superior 
Court 1 Cal. App. 3d 150 (1969). It is important in making the 
motio~ that the defendant set forth in the record with specificity 
not only the grounds for his motion (Thompson v. Superior Court, 
262 Cal. API? 2d 98, 103, n.3 (1968) ), but also the evidence he seeks 
to suppress or have returned.' People v. 0 'Brien, 71 Cal. 2d 394 
(1969); People v. Cagle, 21 Cal. App. 3d 57, 6~ (1971); Peoplev. 
Superior Court (Pierson), 274 CaL App. 2d 228 (1969); PeopJe v. 
Rose,267 Cal. App. 2d 648 (1968); People v. Rogers, 270 Cal. App. 
2d 705, 707-08, n.l(1969). The failure to set forth grounds is fatal. 
Peopie v. Trelllayne, 20~al. App. 3d 1006, 1013 (1971). 

. ,\. ' . -

~ 20.12: Notice and Conti once 
~ " . 

The PeoDle are entitled to ten (10) days' notice of the defen­
dant's inte~tionto"move to suppress evidence at a special hearing 
in superior court. Section 1538.5 (i) . Thus, the ~otion must be made 
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at least ten (10) days before trial. When the People seek a special 
hearing in superior Court (see § 20.l6~ infra) they must so notify the 
defendant and the magistrate within ten (10) days of the magis­
trate~s order holding the defendant to answer. Section 1538.5 (j). 

The defendant is entitled to a continuance of up tQ_ thirty days 
under· each of the following circumstances:- . 

(1) Following notice of the People's intent to seek a special hear­
ing in superior court Section 1538.5 (j). 

(2) When the defendant makes a motion to suppress in a misde­
meanor case to prepare for the special hearing on his motion. Sec-
tion 1538.5 (I) • -

§ 20.13: Nature of the Proceedings 
At any hc,aring on a motion to suppress regardless of the nature 

and stage of the criminal proceeding the judge or magistrate shall 
receive eV'fdence on any issues of fact necessary to determine the 
motion. Section 1538.5 (c). When the motion is made at a special 
hearing in superior court the legality of the search and seizure shall 
be relitigated de novo. Section 1538.5 (i) and (j). Thus, unlike the 
consideration given a motion made pursuant to section 995 the 
court at a special 1538.5 hearing must weigh the evid-ence. People 
v. /feard, 266 Cal. app. 2d 747 (1968). When the transcript of the 
preliminary hearing is to be consideted as all or part of the evidence 
at th~~special hearing a stipulation to that effect shquld be entered· 
in the minutes of the court or reflected in the transcript of the 
proceedings. Thompson v. Superior Court, 262 Cal. App. ,2d 98, 105 
(1968). 

In the absence of stipulation the defendant has a right of confron­
tation and the preliminary. transcript cannot be admitted over his 
objection. Hewitt v. Superior Court, 5 Cal. App. 3d 923, 927-28 
(1970). . 

,_. The defendant was not entitled to a dismissal of the case because 
there was a problem in locating the physical evidence. A continu­
ance should have been granted. People v. Ritchie, 17 Cal. App. 3d 
1098, 1104-06 (1971). 

§ 10.14: Defense Pretrial Remedies 
A search warrantshould be challenged in the first instance before 

the magistrate who issued the warrant, when consistent with the 
procedures set forth in section 1538.5. Section 1538.5 (b). This provi­
~iqJliS also subject to the qualification that the disqualification rules 
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of Code of Civil Procedure sections 170-170.6 are applicable. Sec­
tion-1538.5 (b) .' 

Whether an accused can attack the accuracy of statements made 
in an affidavit has been termed a difficult and troublesome ques­
tion. See People v. Sanchez, 21, Cal. App. 3d 664, 684(1972). S~e. 
Comment, The Outwardly Srifficient Search Warrant AffidaVlt· 
What If Its False? 19 U.C.L.A. L. Rev. 96 (1971). In Theodor v. 
Superior Court 8 Cal. 3d 77, 100 (1972) l it was held that a defendant 
could challenge the factual veracity of an affidavit iri support of a 
search warrant and demonstrate that material statement.s are fal~e .. 

In misdemeanor cases the motion must be made prIor to trial. 
Section 1538.5 (g) . If a misde~eanor is filed jo~tly wit? a felony the 
procedure applicable to felonies shall be applIed. SectIon 153~.5 (g) . 

When a felony offense is initiated by cp~plaint th~ motion. to 
suppress evidence may be made at the prehmmary heanng. Section 
1538.5 (f). If the defendant is held to answer the defendant m~y 
renew or make his motion to suppress in superior court at a speCIal 
hearing. Section 1538.5 (i). When the felony is initiate~ by indl~l:. 
ment the defendant may make his motion to suppress m supen?r 
court at a special hearing. Section 1538.~(i)·. Grevel! v. Supe~IOr 
Court 71 . Cal. 2d 287 (1969). See section 20.2?, Infra. Sectio~ 
1538.5 (i). The defendal!t may no~) at the trial of ~IS cas~ renew hIS 
motion to suppress eviaence havmg once made his motion. People 
v. Superior Court (~dmonds), _4 Cal. 3d 605, 611. (1971); People v. 
O~rien~ 71 Cal. 2d 394 (1969); Gomes v. SuperIOr Court 272 Cal. 
App. 2d 702, 706, n.9 (1969). Contra, People v. Mejia, 272 Cal. App. 
2d 486, 489 (1969). Mter once makin? his motio~ to suppress th~ 
defendant need not object to the eVIdence ~~ ?:lal to protect hIS 
'right to raise the issue on appeal. Peo!;t~v. f?:;~!£{en, 71 Cal. 2d 394 
(1969); section 1538.5 (m). As to whet~erthem:o~1.Qn to suppress can 
be reviewed before trial, see People v. Bll!JOseJ:;,!7 Cal. App. 3d 43, 

47 I~l~~j~per ~ase the court ~fter granting theA~fendant's motion 
to suppress m~y order the case dismis,sed pl~~suant to P~nal Co~e 
section 1385. Section 1538.5 (I). When granttpg the motIon to dI~­
miss the trial judge must set forth in the rec;&rd the gr?uD:ds for hIS 
order which in the case of a motion to suppress should mdlcate that 
it is granted following the granting of the motion to suppress be­
cause insufficient evidence remains. People v. E~ans; 215 Cal. A:Pp. 
2d 78,80 (1969), disapproved in another respectm Peop!ev. F'eIn~ 
4 Cal. 3d 747, 755 (1971). It should be noted that section 1538.5 
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(1) provides for dismissal pursuant to section 1385 only on the 
motion of the court whereas section 1385 provides for dismissal 
upon the court's own motion as well as upon application of the 
district attorney. The apparent reason for not permitting the dis~ 
trict attorney to seek a 1385 dismissal in a 1538.5 proceeding is that 
for him to do so could be construed to constitute a waiver of any 
defect in the proceedings on the motion to suppress; 

§ 20.15: Defense Trial Remedies 
At trial the defendant can for the first time move to suppress 

evidence when either (1) opportunity for the motion did not exist 
(le.g.J defendant unaware of the existence of the evidence the Peo­
ple seek to introduce at trial) or (2) the defendant was unaware of 
the grounds for the motion (e.g.) facts discovered by defendant at 
trial which for the first time disclosed grounds for making the mo­
tion), Section 1538,5(1); People v. 013rien} 71 Cal. 2d 394 (1969). 
Such a motion is addressed to the discretion of the trial court. 
Section 1538.5 (h). The purpose of this limitation is to permit the 
People to seek review of an adverse trial court ruling before the 
trial commences and the defendant is placed in jeopardy. Report 
of the Assembly Interim Committee on Criminal Procedure on 
Search and Seizure, Preemption, Watts, Firearms Control (1965-
1967) Committee Reports Vol. 22, No. 12. 

§ 20.16: Peoples Remedies-Pretn'al 
The People may not in the first instance seek a determination of 

the legality of a search and seizure. See section 1538.5(a). 
When the defendant successfully obtains suppression of evidence 

at the preliminary hearing and he is not held to answer, the People 
may file a new complaint or seek an indictment. Section 1538.5 (j) . 
The ruling at the preliminary hearing in such a situation is not 
binding on the People. Section 1538.5 (j) . 

When the defendant is successful with his motion but is held to 
answer at the preliminary hearing the ruling on the motion to 
suppress is binding (?,n the People unless they seek relief in superior 
court. Section 1538.5 (j) , To obtain relief the People must within ten 
(10) days after the preliminary hearing file an information in su­
perior court and give notice to the defendant and the court in 
which the preliminary hearing Was held of their request for a Spe­
cial hearing in superior court. Section 1538.50). The issue of the 
legality of the search and seizure shall be litigated de novo. Section 
1538.5 G), The defendant is entitled to a continuance of up to thirty 
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days to prepare for the hearing. ~ection 1538.5? 

§ 20.17: People~ RemediesC/at Trial 
When the defendant successfully moves to'suppress evidence at 

a special hearing in superior court the People may at the time of 
trial seek to introduce the suppressed evidence. Section 1538.5 (j) ; 
Stapleton v. Superior Court; 70 Cal. 2d 97 (1968). In order to obtain 
introduction of the suppressed evide~ce the People must show: (1) 
there was additional evidence relating to the motion to stippress 
which was not introduced at the special hearing, (2) good cause 
why the additional evidence was not introduced at the special hear- . 
ing, and (3) why the prior ruling at the special hearing should u,ot 
be binding upon the People. Section 1538.5 (j). A failure to comply 
with these rules will leave the People in the position of not being 
able to contest the committing magistrate's ruling. Eiseman v. Su-
perior Court; 21 Cal. App. 3d 342, 348 (1971). ' 

§ 20.18: Necessity of Objection 
In order to obtain review ofthe lawfulness of a search and seizure 

it is necessary that the defendant at some stage of the proceedings 
move to suppress the evi~ence which is the product of such search. 
Section 1.538.5 (m). Haviiig made such a motion prior to trial, the 
defendant need not again raise the issue at trial to protect his right 
to review the denial of his motion. Peoplev. O'Brien,71 CaL 2d 394 
(1969). Further, a bare objection to the introduction on the grounds 
that the proffered evidence is the product of an unlawful search 
and seizure shall be treated whenever possible as a motion pursuant 
to section 1538.5. PeopJe v. 01Jrien} supra, 

A failure to object in the lower court will bar review of the search . 
and seizure claim on appeal. PeopJe v. GaJlego~ 4 Cal. 3d 242, 24~ .. 
(197l)i Peoplev. Terr}j 2 Cal. 3d 362, 391 (19'l0)i Peoplev. Peters­
en) 23 Cal. App. 3d 883, 894 (1972); Peoplev. SitIlmons, 19 Cal. App. 
3d 960, 967 (1971) i Peoplev. Moore, 13 Cal. App. 3d 424, 433 (1970) 
(an objection in the trial court on one ground does not permit the 
raising of another ground on appeal) People v. Sirhan} 7 Cal. 3d 
369,398 (1972) (same); People v. Tremayne, 20 Cal. App. 3d 1006, 
1016 (1971), (attacked failure to advise him of right to refuse con~ 
senti did not attack validity of consent). Cf. People v. William~ 9 
Cal. App. 3d 565, 570 (1970) ("objections stated orallyin the heat 
of ,trial cannot be analyzed with the legal acuity reserved for the 
interpretation of statutes and contracts.") Objection must be made 
not o~y to the direct product of the illegality but also to indirect 
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products like statements. TremaynfP supra, 0 

To obtain proper review of the lawfulness of a search and seizure 
the defendant must $et forth with specificity the grounds upon 
which. his motion to suppress is based. Greven v. Superior Court; 71 
Cal. 2d 287 (1969); Thompson v. Superior Court 262 Cal. App. 2d 
98 (1968). See People v. SulHvanJ 255 Cal. App. 2d 232, 236 (1967). 
The detailing of groundS' for the motion provides the .prosecution 
with an opportunity to offer necessary evidence to overcome the 
objections of defense counsel and gives the trial judge an opportu~ 
nity to make a ruling on it. E. H. Heafey, Jr.) California Trial Objec~ 
lion$"'( C.E.£.) 23-25; Evidence Code ~ 353. This rule requiring 
specificity of grounds is inapplicable .. only in special situations 
where it would place an unreasonable burden on a defendant to 
anticipate unforeseen changes in the law and encourage fruitless 
objections in other situations in which a defendant might hope that 
an established rule of evidence might be changed on appeaL People 
v. De SantiagoJ 71 Cal. 2d 18, 22 (1969). 

It is also necessary that the evidence at which the motion to 
suppress is directed be set forth with specificity to ~nsure proper 
review.Peoplev. O~rien, 11 Cal. 2d 394 (1969); Peopfev. Superior 
Court (Pierson), 274 CaL App. 2d 228 (1969); Peoplev. Rose, 267 
Cal. App. 2d 684 (1968). See People v. Roger~ 270 Cal. App. 2d 705, 
707-08 n.l (1969); Thompson v. Superior Court; 262 Cal. App. 2d 98 
(1968) . 

Somewhat analogous to the necessity of an objection by the de­
fendant is the restriction placed on the government's invention of 
after-the-fact theories to uphold the police officer's conduct. People 
v. Superior Court (Simon), 7 Cal. 3d 186,198 (1972), praising Agar 
v. Superior Court; 21 Cal. App. 3d 24 (1972) ("excellent analysis") . 
When done on appeal, the Simon court.said, this deprives the de­
fendant of a fair opportunity to present an adequate record in 
response. People v. Mille~ 7 Cal. 3d 219, 227 (1972). Cf Peopleiv. 
Coleman,28 Cal. App. 3d 3.6 (1972). 

§ 20.19: Record for Appellate Review 
To assure proper review of any ruling on a motion to suppress,. 

it is incumbent UpOl1 the party seeking review to provide the re~ 
viewing cqurt with the proper record of the proceedings below. 
TilOmpson v. Super/or Cow·t 262 Cal. App. 2d 98 (1968). See § 20.28, 
infra. ButseeAm8cher~5-,.$yPfJrI'urCourt; 1 CaL App. 3d 150 (1969), 
where the court refused to follow Thompson..' 

238 

·.iI \} 

The j\1dga deciding a motion to dismiss is not reqUIted to se~ forth 
findingS-of facf?md conclusions of law to assure proper reVIew of 
his decision. People v. Brown, 272 Cal. App. 2d 448, 452 (1969). But 
see People v. Superior COUl't (Mace), 271 Cal. App. 2d 524,528-29 
(1969) . 

§ 20.20: Harmle~.5 Envr Rule 
The harmless error\rule of Chapman v. California, 386 U.S. 18 

(1967) "that before a federal constitutional error can be held harm~ 
less the court must be able to declare a belief that it was harmless 
beyond a reasonable doubQ' is applic€lbl~ to 'search and s~iz~re. 
issues arising out of any appeal from a Judgment of convICtion 
following a trial. Peoplev. HaJ~ 262 Cal. App. 2d 780, 789-90 (1968). 

§ 20.21: Defendanes Appellate Remedy (Misdemeanor) 
Following an adverse decision on motion to suppress, the defend­

ant in ·a misdemeanor proceeding rna,! appeal the decision to the 
superior court of the county in accordance with California rules of 
Court rules 101 through 108 and rules 181 through 191. § 1538.50), 
See People v. De Renzy, 275 Cal. App. 2d 380 (1969). See § 20.22, 
infra. The defendant apparently may also raise the issue ~n appeal 
from his conviction provided he moved to suppress the eVIdence at 
some stage of the proceedings. ~ 1538.5 (m). It s~ould also be noted 
that an extraordinary writ may be soug~t only m felony proceed­
ings. See ~ 20.22, infra. 

§ 20.22: Defendants Appellate Remedy (Felony) 
The defendant in a ielonyproceeding may seek a pretrial review 

of the'denial of his motjpn to suppress at a special hearin?in supe~i- . 
or ,court by the filing of a petition for an extraordmary wnt. 
§ 1538.5(i); Peoplev. Greg!5~ 267 Cal. App. 2d 56~, 568. (1968) (the 
denial of a motion to suppress m felony proceedmgs IS not an ap­
pealable order). Such a writ ~ust b~ filed within .thirty (30) days 
after the court orally denies hIS mobon. § 15.3~.5.(1); G?m.esv. ~u~ 
perior Court; 272 Cal. App. 2d 702 (1969). The time Wlthm whl~h 
to file the petition for the writ is jurisdictional. Gomes v. Supenor 
Court, 272 Cal. App. 2d 702 (1969). The proper writ. to seek in 
obtaining review of the denial of a motion to suppress IS mandate. 
Stapleton v. Superior Court; 70 Cal. 2d 97 (1968); Raymond~. Su­
perior Court; 19 Cal. App. 3d 321,. 3~ (1971). The p~oper relief to 
seek in petitioning for such a wnt IS an order va?atmg the order 
denying the motion to suppress. Greven v. Supenor Court, 71 Cal. 
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2d 9J37, 295 (1969). The ,Vrit will not issue to permanently stay 
proceedings in the trial court. Greveirv .. Superior Court supra. 
" The defendant may seek review of a search and seizure issu@ by 
appeal from a conviction following a trial provided he moved to 
SUppress the evidence at some point in the proceedings. 
§ 1538,5 (m); PeopJe v. O'Brien, 71 Cal. 2d 394 (1969). 

People v . . Medina, 6 Cal 3d 484,492 (1972), held that the prior 
rulil1g in the writ proceeding does not bar a. second review by 
appeal unless the writ case ended with a writt6h opinion ... 

The defendant may also seek review of a sem:ch and seizure issue 
by appeal from a conviction follOWing a guilty plea if he moved to 
suppress the evidence at some point in. the proceedings leading to 
his plea. § 1538.5 (m); Peaplev. Fr~ 271 Cal. App. 2d 350, 358 (1969) 
(premature notice of appeal); People v. Gregg, 267 Cal. App. 2d 
567,' 568 (1968); People v. Rose, 267 Gal. App. 2d 648 (1968). 

When appealing from a guilty plea only on grounds that the 
denial of the motion to suppress should be vacated, a certificate of 
probable cause (Pen, Code § 1237.5) is not required. Peoplev. Rose, 
267 Cal. App. 2d 648, 649-50 (1968); Moran v. St.John, 267 Cal. App. 
2d 474 (1968). Upon reversal of a conviction obtained by a plea of 
gUilty on the grounds that the motion to suppress should have been 
granted the guilty plea is set aside. People v. Fry; 271 Cal. App. 2d 
350; 358 (1969). The rule of harmless error cannot be applied be­
cause there has been no trial. People v. Fry, supra. 

Guilty pleas are often the product of negotiation whereby other 
charges may be dismissed upon the entry of a guilty plea. The 
setting aside of the guilty plea could conceivably raise problems of 
mUltiple prosecution prescribed by Kellett v. Superior Court 63 
Cal. 2d822 (1966) ,InPeoplev. Fry, 271 Cal. App. 2d350, 358 (1969), 
the court anticipated this problem and made provision for the rein­
statement of the dismissed charges provided they were dismis~ed 
in consideration for the defendant's guilty plea. 

As to the defendant's remedy after a mistrial, see COI'nelius v. 
Superior COllI't, 25 Cal. App. 3d 581, 584--$ (1972). 

The appellate court will accept the trial court's resolution of 
contested factualmatters in a section 1538.5 proceeding. Corneliu~ 
supra at 587. 

§ 20.23: People's Appel/ate Remec/ies 
Ill: misdemeanor proceedings the People can seek review in su­

perior court in the same manner as the defendant. § 1538.5 (j); see 
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Peoplev. De Renzy, 275 Cal. App. 2d 380 (1969). See § 2(t21, infra. 
The People may petition for an extraordinary writ to obtain pre­

trial review in felony proceedings of an adverse decision on a mo­
tioll to suppress. § 153R5 0), (0). Wheii a case is dismissed pursuant 
to 1385, however, the People may seek review only by appeal as 
discussed below. § 1538.50). When the trial date is set within thirty 
(30) days of the granting of the defendant's motion to suppress, 
notice of intent to petition for the writ must be filed in superior 
court and served on tht/defendant. § 1538.5 (0). The time within 
which the notice must be filed is ambiguous. The intent 'of the 
Legislature seems to be to require the 'notice of intent to be filed' 
and served before the trial date and in no event later than ten (10) 
days after the granting of defendant's motion to suppress. 
§ 1538.5 (o); Gomesv. Superiol' Court 272 Cal. App. 2d 702, 703-06 
,( 1969) ; People v. Superior Court (Palmeri) , 269 Cal. App. 2d 71, 72 
(1969). The time within which to file the petition is jurisdictional, 
Gomes v. Superior Court 272 Cal. App. 2d 702, 704 (1969). 

The People may seek review of the adverse ruling on the motion 
to suppress by appeal from the order dismissing the case. § 1238. On 
appeal the court will consider not only whether or nof after grant­
ing the motion to suppress there remained sufficient evidence to 
justify requiring the accused to stand trial but also whether the 
motion to suppress the evidence 'yas properly granted. Peoplev. 
Perillo, 275 Cal. App. 2d 778 (1969); People v. Foste~ 274 App;2d 
778, 781-83 (1969). 

The order suppressing evidence is not itself appealable .. People 
v. Shubert 10 Cal. App. 3d 810, 812 (1970). 

§ 20.24: After Appellate Review 
The procedure for reinstituting proceedings in the trial court 

, following review by an appellate court is governed by section 
1538.5 (/). Except in those circumstances in which the People seek 
review' Without success the proceedings in ·the trial court must 
commence within 60 days of the termination 'of the proceedings 
relating to the review. §§ 1538.5 (l), 1382. When the People have 
sought the issuance of an extraordinary writ and it is denied; pro­
ceedings must be reinstituted in the trial court within 30 days of the 
last denial of the petition. § 1538.5 (I) . 

"Termination" of the proceedings (appellate) as used in section 
1538,5(/) although unclear apparently in~}udes the issuance of the 
remittitur in the case of an appeal or the 'extraordinary writ in the 
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eventitissues. When an extraordinary writ sought by the defendant 
is denie~, termination must mean the date the matter can no longer 
be copjidered by theappeliate courts. 

Appeals from misdemeanors to the appellate department of the 
superior court exist only in those counties having at least one mu­
nicipal court. Code Civ. Froc, § 77. See Whittakerv. Superior Court, 
68 Cal. 2d 357,362-66 (1968). The remittitur will issue upon expira­
tion of the time for transfer to a Court of Appeal. Rules of Court, 
. rule 191. See also Rules 62, 63, 107. 

Appeals to superior courts without appellate cdepartments are 
heard by a single superior court judge. Whittakerv. Superior Court 
68 Cal. 2d 357, 362-66 (1968). The rule for isspance of the remittitur 
is the same as for appeals to an appellate department except that 
the decision by the appellate department is not final until seven (7) 
days after pronouncement (Rule 107) whereas the decision of a 
one-judge court is apparently final immediately. Rule 191. See also 
Rules 62, 63. . 

It should be noted that there is an apparent, conflict between 
sections 1538.5 and 1466 and Rule 181. Section 1466 makes no refer­
ence to appeals from proceedings in municipal and justice courts 
relative to the suppression of evidence. Rule 181 limits the grounds 
for appeals to superior court to those set forth in section 1466. 
Section 1538.5 (/) refers to section 1466 as one of the vehicles pro­
viding review by appeal. The intent of the Legislature in section 
1538.5(.1) and (/) to provide for review by appeal in misdemeanor 
cases is unambiguous. The legislature's failure to alter section 1466 
or the Judicial Council's failure to amend the Rules of Court shQuld 
not operate to frustrate this clear purpose of the Legislature. ' 

In felony cases a remittitur will issue following the decision on 
appeal or denial of an extraordinary writ where an alternative writ 
or order to show cause has been issued. Rules of Court, Rule 25 (a). 
In the event no hearing is granted by the)California Supreme Court 
the remittitur will issue sixty (60) days after the decision by the 
court of appeal. Rules 24, 25,28. In the event a hearing is granted 
the .remittitur issues thirty (30) days after the decision. Ilules 24, 25. 
An eXll'aordinary writ will not issue until the"time for hearing in 
California Supreme Cou~,t has passed without transfer (sixty (60) 
days), or until the deciei3nis final, asito the Supreme Court, should 
the case be transferred to it (thirty '(~O) days). Rules~ 24, 28. 

When the Court of Appeal denies a l~~Jition for an extraordinary 
writ without issuing an alternative wl'if'ol',order to shqw cause, the 
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decision is final immediately and if the case is not transferred to the 
Supreme Court within thirty (30) days there is no further possibil­
ity for consideration and the proceeding must be d~emed "ter-
minated.". I' 

The district attorney to assure that the time to reinstitute pro­
ceedings does not lapse, of course, should seek approval of any delay 
by the defendant by pressing for trial immediately following the 
denial of the defendant's petition . 

Should the People's petition for an extraordinary Writ be denied 
without issuance of an alternative writ or order to show cause the 
defendant must be brought to trial within thirty (30) days of the last' 
denial of the People's petition. § 1538.5 (/). Apparently the time 
begins to run whenever the People have sought and been denied 
a hearing in the Supreme Court or if they choose to accept the 
decision of the Court of Appeal then from the date of the denial of 
the petition. Rules 24, 27, 28. 

§ 20.25: Finality of Decision Regarding Suppression of 
Evidence 

No decision regarding the admissibility of evidence allegedly 
seized unlawfully is final as to the defendant until the termination 
of any appeal from the judgment of conviction. § 1.538.5 U), (m). 
The defendant having sought unsuccessfully prior to trial to sup­
press evidence may not at the time of trial renew his efforts to have 
it suppressed, unless the court, in an exercise of discretion, decides 
otherwise. Peoplev. O'Brien,71 Cal. 2d 394 (1969); Peoplev. Rar· 
rington, 2 Cal. 3d 991, 997-98 (1970). 

The Superior Court is also without jurisdiction, prior to trial, to 
reconsider its denial of a motion to suppress following the expira­
tion of the 30-day period within which to seek extraordinary relief. 
Until the 30-dayperiod expires and the order has become final, the 
court has inherent power to reconsider and "reopen" its prior rul­
ing. However, successive applications based upon the same factual 
showing should be discouraged. People v. Kiivda, 5 Cal. 3d 357, 
362-83 (1971). It should be noted that in Krivda (at 364), although 
the Supreme Court decided that the trial court's order granting the 
motion was beyond its jurisdiction and void, it nonetheless ruled on 
the admissibility of the evidence and affirmed the dismissal, since 
it concluded that the original motion to suppress should have been 
granted. 
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The People on the other baria are generally bound by any pretri­
al ruling on the suppression of evidence (1538.5 (j) ) . When a motion 
to suppress is granted at a preliminary hearing and the defendant 
is held to answer the People ~e bound by the ruling unless within 
ten (10) days an inforrnatfOI1ls filed and notice is given to the 
defendant and magistrate of the People's request for a special hear­
ing in superior court. § 1538.5 {j). H defendant's motion is granted 
and he is not held to answer at the preliminary hearing the People 
are not bound by the determination in any subsequent proceedings 
and may file a new complaint or seek an indictment § 1538.5 (j). 
Thus should the Peopleunhlccessfully seek review of an adversb 
ruling by an extraordinary writ they could not again seek review by 
appeal from the dismissal of the action pursuapt to section 1385. 
Unlike the defendant, however, the People may under certain cir­
cumstartcesrenew at trial their efforts to obtain introduction of 
previously suppressed evidence. § 1538.5 (j). See Hewittv. Saperior 
Court 5 Cal. App. 3d 923, 929 (1970) (motion to suppress granted 
on procedural ground and not on merits). 

§ 20.26: Obtaining Return of Property 
Section 1538.5 establishes a procedure not only for suppression of 

evidence but also for the return of property alleged to have been 
unlawfully seized. Any property unlawfully seized may be s~}?­
pressed but only that property which is not otherwise subject to 
lawful detention. § 1538.5 (e). Following the granting of a motion to 
suppress or return evidence at a preliminary hearing, property not 
otherwise subject to detention (e.g., contraband) shall be returned 
on order of the court upon the expiration of ten (10) days unless 
further proceedings are initiated and then upon their termination 
if the property is no longer subject to detention. Following the 
granting of a motion to suppress or return evidence at a special 
l1earing property not otherwise subject to detention shall be re­
turned upon termination of any review if the property is no longer 
subject to lawful detention and ifno review is sought then upon the 
expiration of the time for initiating review. § 1538.5 (e) . 

§ 20.27: Con tin ua/Jce 
The defendant is entitled to a continuance of up to thirty (30) 

days to prepare for a special hearing requested by the People. 
§ 1538.5 (j). See § 20.61, supra. The defendant may also seek ~ con­
tinuaU('ie of similar length to prepare his motion to suppress many 
misde.meanor proceeding. § 1538.5 (b). See § 20.14, supra. 
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§ 20.28: Notices 
The defendantmust give the People ten (10) days notice of his 

intent to reneW or make a motion to suppress in superior court. 
§ 1538.5 (i). See§ 20.14, supra. The People must within ten (10) days 
of granting the motion to suppress at a preliminary hearing at 
which the defendant was held to answer, notify the defendant and 
the magistrate of its request for a special hearing in superior court. 
§ 1538.5 (j). See § 20.16, supra. . 

The People must notify the defendant of their intention to pe'ti­
tion for an extraordinary writ when the trial is set for a date within ' 
thirty (30) days of the pronouncement 'Of the decision on a motion 
to suppress. § 1538.5 (0). See § 20.21, supra. 

§ 20.29: Release of Defendant Pe.nding Review . 
Under section 1538.5(k) (as amended in 1970) the defendant 

who wins a 1538.5 motion is usually entitled to bail pending review 
except in capital gases or certain specified non-capital cases. When 
the defendant a~(~eals in a misdemeanor proceeding bail is a matter 
of right andlor riiay be used in the discretion of the trial or appel­
late court. § 1538.5 (I) . 

§ 20.30: Transcript of Special Hearings 

Section 1539 provides for the preparation of a transcript in special 
hearings held in superior court pursuant to section 1538.5. The 
shorthand notes of the court reporter are transcribed only upon the 
written request by a party to the clerk of the court in which the 
hearing was held. It is incumbent upon the party who petitions for 
an extraordinary writ to request the preparation of the transcript 
and upon receipt of his copy to file it with the Court Appeal. 
Thompson v. Superior Court., 262 Cal. App. 2d 98, 1O~5 (1968). In 
the event the transcript is not prepared within the thirty (30) day 
period for filing the petition (1538.5 (i}). (0)), the petition must be 
filed within the time period and the court advised that the tran­
script had been req\lested and will be med as soon as it is received 
from the clerk. Thompson v. Superior (iourt 262 Cal. App. 2d 98>, 
104, nA (1968). 
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APPENDIX 
California Penal Code section 1529 (as amended, statutes 1969, 

ch.362) provides: 
('The warrant must be in subsbmtiaily the following form: 

"County of __ _ 
!'The people of the State of California to any sheriff, consta­

ble, marshal, or policeman in the County of --=-"--'-
t~Proof, by affidavit, having been this day made before me by 

(nanling every person whose affidavit has been taken), that 
(stating the grounds of the application, according to Section 
1524, Of, if the affidavit be not posit~ve, that there is probable 
cause for believing that stating the ground of the ap­
plication in the same manner), you are therefore commanded, 
in the daytime (or at any time of the day or night, as the case 
may be, according to Section 1533), to make search on the per-
son of c.o. (or in the house situated ) describing it or . 
any other place to be searched, with reasonable particularity, as 
the case may be) for the following property: (desoribing it with 
reasonable particularity); and if you find the same. or any part 
thereof, to bring it forthwith before me at (stating the place). 

t'Given under my hand, and dated this day of __ _ 
A.D. 19_ .. 

HE. F. Judge of the Justice Court (or as the case may be)." 
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