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The Admissibility of Evidence 
Located in Searches by 

Private' Persons 
On March 23, 1920, several 

private detectives retained by the 
Cily Services Oil Company, the 
employer of one LC. McDowell, 
unlawfully entered McDowell's 
private office, forced open his 
desk, and blew the door off his 
safe. Papers linking McDowell to 
a mail fraud scheme were located 
in the search of his office and vol
unteered to Joseph A. Burdeau, a 
Federal prosecutor who presented 
the papers to a grand jury in order 
to indict McDowell. Associate 
Justice Louis D. Brandeis, in his 
dissenting opinion in the U. S. 
Supreme Court case entitled 
Burdeau v. McDowell, I framed 
the issue succinctly: 

"Plaintiff's private papers were 
stolen. The thief, to further his 
own ends, delivered them to 
the law office of the United 
States. He, knowing them to 
have been stolen, retains them 
for use against the plaintiff. 
Should the court permit him to 
do SO"?2 

Despite the edge of moral indigna
tion in Justice Brandeis' words, 
the majority of the Court held that 
the fourth amendment of the U.S. 
Constitution is not applicable to 
searches by private parties, even 
when those searches are clearly 

illegal. The Court reasoned that 
the drafters of the Constitution 
never intended to restrain the 
activities of individuals who are 
not employed by the government. 3 

Although the fourth amend
ment does not contain language 
mandating the exclusion from trial 
of evidence improperly seized by 
government agents, the Supreme 
Court had ruled, prior to the Bur
deau decision, that evidence 
obtained by an unlawful search 
and seizure by Federal agents 
could not be admitted in Federal 
criminal trials. 4 Noting that 
McDowell had other legal reme
dies giving him an. "unquestfun
able right of redress against the 
private party wrongdoers,' '5 the 
Court in Burdeau indicated that 
exclusion of illegally obtained evi
dence in a criminal proceeding is 
not among these remedies. Even 
when the Supreme Court expanded 
the applicability of the exclusion
ary rule to include non-Federal, as 
well as Federal, law enforcement 
officials,c, private party searches 
retained an immunity from exclu
sion. 7 Inasn1l1ch as the exclusion
ary rule was intended to deter the 
illegal searches of overzealous 
police officers, it follows that this 
rule would have no impact on the 
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-
private individual whose search is 
motivated by personal reasons. It 
is probably this rationalization that 
has enabled the Burdeau rule to 
remain a valid legal precedent 
after nearly 70 years. 

In order for law enforcement 
officials to make the most effec
tive use of this rule, however, it is 
necessary to consider its scope and 

" 

in many ways. In Burdeau, the 
private party conducting the illegal 
search delivered the evidence 
directly to the prosecutor. How
ever, had the private party not 
come forward, the Burdeau Court 
suggested that the government had 
an alternative means of obtaining 
the evidence by use of a sub
poena. s 

. .. the burden of proof is on the defendant to 
present evidence that indicates collusion .... 

limitations. Certain questions 
arise. Must the private party per
sonally deliver the evidence to the 
police? What types of government 
involvement in a private search 
will affect the admissibility in 
court of the evidence located? Can 
employees of the government who 
are not law enforcement officers 
qualify as private parties? Can a 
search motivated by personal rea
sons be a private search, even 
when conducted by a law enforce
ment officer, such as an off-duty 
policeman employed as a security 
guard? Can a telephone conversa
tion illegally monitored by a pri
vate party be admissible in court? 

These questions imply that in 
practice, the application of the 
Burdeau rule can become compli
cated by varying fact situations. 
This article analyzes the limita
tions on admissibility of evidence 
obtained from searches conducted 
by private individuals. 

The Mechanics of Delivery 
It is possible to receive evi

dence from a pri vate party search 

" In Torres v. State, 9 the 
Supreme Court of Indiana consid
ered the case of a burglar who 
broke into an apartment and 
located photographs depicting 
Torres and his girlfriend engaging 
in sexual activity with a 3-year-old 
child. Subsequently, the photo
graphs, along with a card identify
ing the individuals pictured, were 
sent anonymously to the sheriff's 
department. Despite the fact that 
the ensuing investigation never 
uncovered the identity of the burg
lar, the photographs were ruled 
admissible as the fruits of a private 
search. It is important to note that 
prior to the receipt of the pictures, 
Torres was not the subject of any 
pending investigation nor was 
there any evidence of bad faith on 
the part of any member of the 
sheriff's department. The ano
nymity of the citizen informant 
makes the defendan t' s task of 
demonstrating that the police and 
the party conducting the search 
acted in concert very difficult. In 
that regard, one court recently 
held that the burden of proof is on 

the defendant to present evidence 
that indicates collusion between 
the anonymous citizen informant 
and the police. 10 

It is not always necessary that 
a private searcher hand deliver the 
evidence to the police. When the 
item is lawfully within his custody 
and control, such as in the case of 
a package consigned to a common 
carrier, the private searcher may 
call the police to retrieve the evi
dence: 

"When common carriers dis
cover contraband in packages 
entrusted to their care, it is 
routine for them to notify 
appropriate authorities. The 
arrival of police on the scene to 
confirm the presence of contra
band and to determine what to 
do with it does not convert the 
private search by the carrier 
into a government search sub
ject to the rourth Amend-
ment. "II 

But when the private search is 
conducted after a trespass, it is 
clear that the fourth amendment 
prevents a police officer from 
making a warrantless entry into an 
area where there is a reasonable 
expectation of privacy to obtain 
such evidence. In a recent Illinois 
caseY a hotel maid, who mis
takenly believed that the defendant 
had checked out, entered his room 
and opened a suitcase containing 
cocaine. The hotel manager called 
the police, who returned to the 
room and searched the suitcase. 
The court found that the defendant 
clearly had an expectation of pri
vacy in his room against police 
intrusion that was not frustrated by 
the earlier private search. Had the 
maid brought the cocaine out of 
the motel room and delivered it to 
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the police, the evidence would be 
admissible. But before the police 
can lawfully enter the motel room 
where the defendant has a reason
able expectation of privacy, they 
must comply with the fourth 
amendment. 

However, in a case where the 
owner of a barn, which the de
fendant used as his residence, 
entered the barn and removed 
weapons which had been used in a 
murder, the court approved the 
retrieval of the weapons by the 
police from an adjacent drive
way. 13 In a Michigan case, 14 a 
landlord entered a mobile home 
leased to the defendant and re
moved a large box filled with what 
he thought were meat scraps used 
for dog food. When the box was 
opened just outside the trailer 
door, it was found to contain the 
badly decomposed body of the 
defendant's husband. The police 
were summoned and took custody 
of the body from the curtilage area 
of the home. Noting that a search 
requires a government intrusion 
into an area where there is a rea
sonable expectation of privacy, the 
court found there was no intrusion 
into such an area in this case. 

Whether the police can come 
to the location of the private 
search to accept delivery of the 
evidence depends on the location 
of the evidence anG whether the 
defendant retains a privacy interest 
in that location. It is clear that no 
such interest remains in packages 
entrusted to the custody of another 
party. It is equally clear that 
absent some recognized exception· 
to the warrant requirement, the 
police cannot enter an area such as 
a residence to retrieve evidence 
discovered there by a private 
person. However, this limitation 

q 

does not apply when the private 
searcher has lawful access to the 
area and invites the police to 
enter. In Coolidge v. New 
Hampshire, 15 the U.S. Supreme 
Court considered a case in which 
the police were invited into the 
defendant's home by his wife 
who, during routine questioning, 
was asked if her husband owned 
any guns. She responded by pro
ducing four weapons from the 
Coolidge residence. The Court 
held not only that Mrs. Coolidge 
was not directly requested to 
locate the guns, and was therefore 
not an agent of the government, 
but also that her consent to enter 
the premises allowed the police to 
retrieve the evidence inside the 
defendant's residence. 

Government Involvement in a 
Private Party Search 

Government involvement in 
private searches can consist of a 
wide variety of activity. A police 
officer may order an informant to 
conduct an illegal search, partici
pate in the search, stand by pas
si vely while the search is con-

" 

Instigation and Participation 
It is clear that when a govern

ment officer orders or requests an 
informant or a private citizen to 
conduct a search, the search is not 
private as the searcher becomes 
the agent of the government. 16 An 
officer cannot demand, for exam
ple, that a landlord conduct a 
search that would be illegal if per
formed by the officer; such a 
search, even though the landlord 
would have broken no law had he 
conducted it independently, is 
equivalent to a search by the 
requesting officer. 17 Similarly, a 
police officer who participates in a 
search legitimately instituted by a 
pri vate party makes that conduct 
governmental from the time the 
officer joins in. 18 

Instigation by police of pri
vate searches must be explicit in 
order to make the search govern
mental. In Gold v. United 
States,19 FBI Agents indicated to 
an airline employee that a certain 
carton was probably mislabeled as 
to contents and address. When the 
Agents left, the employee, con
cerned about inaccurate shipping 

When the item is lawfully within his custody 
and control ... the private searcher may call the 

police to retrieve the evidence .... 

ducted, or expand the antecedent 
private search into remaining pri
vacy interests thrqugh additional 
searching or testing. As will be 
seen, some types of involvement 
will convert a private search into a 
governmental one, thereby making 
it illegal unless performed in con
formity with fourth amendment 
standards. 

" documents, opened the package 
and found obscene material. The 
court considered the search private 
because the agents had not specifi
cally requested that the carton be 
opened and because the employee 
had an independent motive for 
learning more about the shipment. 
Government directives to the pri
vate sector requiring searches can 
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make these intrusions governmen
tal if they are not only mandatory 
but also done because of the reg
ulation rather than for any private 
reason. For example, Federal A vi
ation Administration regulations 
requiring the search of carry-on 
baggage by airline employees as 
part of an antihijacking program 
was considered a governmental 
search by the Ninth Circuit Court 
of Appeals. 20 

Passive Standby 
When an officer neither re

quests nor participates in an 
unlawful search, such as the 
breaking and entering of a resi
dence, he cannot passively stand 
by and do nothing; his knowledge 
of and failure to stop the illegal 
activity will m~ke the search sub
ject to the fourth amendment and 
the exclusionary rule. 21 In addi
tion, failure to take action in such 
a situation could subject the 
officer to criminal prosecution, 
administrative action, or civil lia
bility. Police may, however, 
observe a lmvjid search by a pri
vate party who has not been 
ordered or requested to make the 

" 

In passive standby cases, it is 
important to show not only that 
the search was not conducted at 
the request of the police but also 
that the motivation for the search 
originated with the private party, 
who would have conducted the 
search whether the police were 
present or not. In a recent Sixth 
Circuit Court of Appeals case,23 
the defendant was found uncon
scious on an airplane and was 
taken to the hospital by the police. 
In an attempt to find identification 
or medication, an emergency room 
nurse instructed a police officer to 
search the defendant's purse, 
which contained cocaine, crack, 
and drug paraphernalia. Later, 
while the defendant was still 
unconscious, a physician con
ducted a thorough physical exam
ination, including the defendant's 
body cavities, and located addi
tional drugs, which were given to 
a police officer posted nearby. The 
defendant claimed both searches 
were governmental. The court rea-

. soned that the search of the hand
bag was done at the request of a 
nurse during an emergency and 
was tantamount to a private 

... when a government officer orders or 
requests an informant or private citizen to 

conduct a search ... the searcher becomes the 
agent of the government. 

intrusion. If a common carrier's 
security officer must, as part of his 
normal duties, open unclaimed 
baggage, the' 'passive presence" 
of the law enforcement officer 
who merely observes does not 
transform the legal, private-party 
intrusion into a search by the gov
ernment. 22 

" search. This search could also be 
justified as an emergency excep
tion to the warrant requirement. 
The court then found the body 
cavity search was not government 
action, noting that a person will 
not be held to have acted as a 
police agent merely because of the 
presence of a police officer who is 

an interested party. Furthermore, 
it was noted that the physician 
located the drugs as part of an 
examination which he believed 
was in the patient's best interests. 
To prevail on her claim, the 
defendant would be required to 
show the following: (1) The police 
had instigated, encouraged, or par
ticipated in the search, and (2) the 
private party must have engaged in 
the search with the intent of assist
ing the police in the investigation. 

More problematic are cases 
involving traditional informants 
who claim they have sponta
neously seized evidence without 
any previous orders to do so by a 
law enforcement official. In 
United States v. Lambert,24 the 
defendant's housekeeper ap
proached the FBI and provided 
information about Lambert's drug 
activities. Over the course of the 
following year, the housekeeper 
contacted the FBI approximately 
25 times concerning Lambert and 
was, on occasion, provided ex
pense money. She was never 
asked to retrieve any items from 
Lambert's house. In fact, when 
she offered to search Lam bert's 
locked safe, she was specifically 
forbidden to do so. Nonetheless, 
she went into a closet belonging to 
the defendant, located a thermos 
which contained drugs, and 
brought it to the FBI office. The 
court found that the antecedent 
discussions between the house
keeper and the FBI did not make 
her an agent of the government for 
purposes of this search. It was 
noted that although she acted with 
the' 'requisite agent intent,' '25 that 
is, an intent to assist in the inves
tigation against Lambert, the FBI 
did not instigate, encourage, or 
participate in her searches, which 
were ruled private. 26 
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Expanding Private Searches 
to Explore Remaining 
Privacy Interests 
Another group of cases deals 

with police who were not passive 
but instead ventured beyond the 
scope of the initial private search. 
These cases involve government 
scrutiny of evidence obtained after 
the conclusion of a search by a 
pri vate party. This post-search 
scrutiny - whether it is a simple 
re-inspection or a sophisticated 
laboratory analysis - raises the 
question of whether there is a rea
sonable expectation of privacy 
which remains in some aspect of 
an item recovered by the police 
from a private party. 

In Katz v. United States,27 
the Supreme Court defined a 
search as a government intrusion 
into an area where there is a rea
sonable expectation of privacy. To 
be protected, however, the privacy 
must meet a two-part test: First, 
the defendant must actually expect 
privacy (the subjective test), and 
second, this expectation must be 
one that is reasonable, based on 
the court's interpretation of what 
society is prepared to recognize as 
reasonable (the objective test) .28 It 
is this second, or objective test, 
which often leads courts to draw 
different conclusions about pri
vacy interests remaining in evi
dence obtained after a search by a 
private party. 

In Walter v. United States, 29 

a shipment of eight-millimeter 
films depicting homosexual 
activities was addressed to Leggs, 
Inc., Atlanta, GA, but was mis
takenly delivered by a private car
rier to a company named L'Eggs 
Products, Inc., in the same city. 
An employee of L'Eggs Products, 
Inc., a hosiery distributor, opened 

'* 'f 

the package and examined the 
individual boxes of film, which 
were labeled with explicit descrip
tions of the contents. One em
ployee opened some of the boxes 
but was unable to view the film, 
even when it was held up to the 
light. The FBI was summoned, 
and without obtaining a warrant or 
communicating with the consig
nor, Agents viewed the films with 

" 

w 

(DEA). Before the first DEA 
agent arrived, however, the pack
age was completely reassembled 
by a Federal Express employee. In 
order to locate the white powder, 
the agents had to reopen the pack
age, layer by layer. To determine 
if the powder was a c0ntrol1ed 
substance, they performed a field 
test, which proved to be positive. 
Upon learning that the package 

Instigation by police of private searches must 
be explicit in order to make the search 

governmental. 

a projector. In a plurality opinion, 
the Supreme Court found that the 
FBI Agents were lawfully in pos
session of the film but could not 
view the contents on a projector 
without a search warrant. The 
government has the right to re
examine the materials to the same 
extent as was done in the private 
search; it cannot, however, exceed 
the boundaries of that search when 
the item retains remaining interests 
in privacy. 

In a later case involving 
drugs rather than film, the Su
preme Court allowed some expan
sion by Federal agents of an 
earlier private search. In United 
States v. Jacobsen,30 employees of 
Federal Express, a private com
mercial carrier, opened a damaged 
package consistillg of a paper
wrapped cardboard box containing 
611z ounces of a white powdery 
substance in the innermost of a 
series of four plastic bags con
cealed inside a tube made of silver 
duct tape. After examining the 
contents of the package, the office 
manager notified the Drug 
Enforcement Administration 

" contained cocain;!, the agents 
obtained a warrant to search the 
residence to which the package 
was addressed. In determining 
whether the cocaine seized at the 
Federal Express office was 
obtained illegally, the Court was 
faced with two issues: 1) Can a 
package which has been pre
viously searched privately but 
closed prior to delivery to the gov
ernment be re-opened to expose its 
contents? and 2) Can government 
agents exceed the scope of the pri
vate search by conducting an on
the-spot field test to detect the 
presence of controlled substances? 

The Court responded in the 
affirmative to both questions. The 
fourth amendment was found not 
to apply to the search by the Fed
eral Express employee because of 
the Burdeau rule. In addition, (he 
opening of the package by the pri .. 
vate individual is not a govern
nte1\t intrusion, and therefore, 
lacks one of the two essential ele
ments of a search as defined by 
Katz. The reopening of the pack
age by DEA agents was a govern-
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ment intrusion, but it did not 
violate the defendant's reasonable 
expectation of privacy, which was 
already undermined by the antece
dent search. As long as the re
examination of the item covered 
no new ground, reasoned the 
Court, there had been no exploita
tion by the police of remaining 
pri vacy in teres ts. Finally, the 
Court found that a field test that 
merely discloses whether a p<.'f
ticular substance is cocaine does 
not constitute an expectation of 
privacy that society is prepared to 
recognize as reasonable. 3l The 
Walter case can be distinguished 
from Jacobsen because the view
ing of film entails the full dis
closure of the contents, some of 
which may be protected by the 
first amendment. The field test, on 
the other hand, serves only to 
identify the presence of illegal 
substances. 

The Walter and Jacobsen 
cases establish that police may 
cover the same territory previously 
searched by a private party, but 
they must exercise care to avoid 
exceeding the scope of the initial 

" 

reported to the airport police, who 
summoned a DBA agent. The 
agent conducted a field test on the 
powder, but the test result was 
negative. After squeezing and 
bending the bag, the Agent poked 
his finger into the puncture hole, 
which he then enlarged in order to 
locate an opaque fiberglass con
tainer concealed in the powder. 
Noting a chloride odor that he 
associated with cocaine, the agent 
opened the container and field
tested the contents, which tested 
positive. The court found that the 
intrusion into the inner container 
was an impermissible expansion of 
the airline employee's private 
search. 

Although Jacobsen estab
lishes the constitutionality of on
the-spot field tests of substances 
obtained from a private party 
search, the right to conduct more 
sophisticated tests is less clear. In 
United States v. Mulder,33 a hotel 
security officer entered the defend
ant's hotel room after check-out 
time and removed a locked bag 
and other personal articles. The 
next day, the employee broke the 

... a person will not be held to have acted as a 
police agent merely because of the presence of 

a police officer who is an interested party. 

" search by intruding upon remain- lock on the bag and located sev
ing legitimate privacy interests. eral clear plastic bags containing 
For example, in a Ninth Circuit over 10,000 tablets inscribed with 
Court of Appeals case,32 airline the lettering, "LEMMON 7114." 
employees located a clear plastic A DBA agent was given custody 
bag containing white powder when of the tablets and sent them to a 
they opened a piece of luggage government laboratory, where 
damaged on a conveyer belt. The they were tested using mass spec
bag, which was punctured and trometry, infrared spectroscopy, 
spilling forth its contents, was 

and gas chromatography and 
found to contain methaqualone. 
The court approved of the receipt 
of the tablets from the hotel 
employee but held that a search 
warrant was required before highly 
sophisticated laboratory analyses 
could be performed on the seized 
substance. This case was dis
tinguished from Jacobsen, where 
the field test only revealed 
whether the substance was co
caine. The toxicology tests used in 
Mulder not only detected a par
ticular drug but also revealed 
through molecular structure the 
exact identity of every ingredient 
in the compound. In these addi
tional "private facts," according 
to the Mulder court, there is a rea
sonable expectation of privacy 
requiring fourth amendment pro
tection. 

A Federal district court in 
Maine34 upheld subsequent labora
tory testing that merely confirmed 
an earlier field test. The police, 
after receiving a package sus
pected of containing cocaine from 
a private search, first conducted a 
field test and then sent the evi
dence to a laboratory for further 
testing. In assessing the remaining 
privacy interests in the substance, 
the court used a balancing test in 
which the nature and quality of the 
individual's fourth amendment 
interests are weighed against the 
importance of the governmental 
interests alleged to justify the 
intrusion. In this case, unlike 
Mulder, a field test was conducted 
which revealed that the substance 
was cocaine. The subsequent 
chemical tests were performed to 
verify what was already known to 
a virtual certainty, and therefore, 
the privacy interest was considered 
minimal. 
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In a case considered by the 
Supreme Court of Tennessee,35 
police received a rifle obtained 
from a private party who had 
searched the defendant's premises. 
Ballistics testing was conducted to 
show that cartridges found near a 
murder scene had been fired from 
the seized weapon. The defendant 
argued that a warrant was required 
before such testing because it con
stituted a significant expansion of 
the scope of the original search. 
The Tennessee court disagreed and 
found that the subsequent testing 
of the rifle did not compromise 
any remaining interest in privacy 
and was, therefore, not a search 
under the fourth amendment. 

The balancing tests which the 
courts in the preceding cases per
formed in order to evaluate re
maining privacy interests apply 
only when police receive evidence 
from a search conducted by a pri
vate party. An officer who law
fully seizes items pursuant to a 
search warrant or a recognized 
exception to the warrant require
ment can conduct additional labo
ratory tests without obtaining 
another search wan·ant. Thus, the 
Ninth Circuit Court of Appeals, in 
refusing to require a search war
rant to perform chemical tests on 
blood samples lawfully obtained 
by the police, stated that the "evi
dence tested in Mulder was seized 
pursuant to a 'private search,' and 
its reasoning and holding are lim
ited to that context.' '36 

Part II of this article will fur
ther examine the scope of the Ellr
dealt rule by discussing the fol
lowing issues; (1) Searches by 
government employees who are 
not police, (2) the definition of a 
"private" party, and (3) the inter-

ception of communications by pri
vate parties. 

(Continued next month) 
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Law el?forcement officers of 
other than Federal jurisdiction 
who are interested in any legal 
issue discussed in this article 
should consult their legal adviser. 
Some police procedures ruled 
permissible under Federal consti
tutional law are of questionable 
legality under State law or are 
flot permitted at all. 
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