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CHAPTER 1

THE RAPE REFORM MOVEMENT

Since the early 1970s there has been growing concern with the
response of the criminal justice system to the crime of rape.
Feminists, social scientists and legal scholars have gquestioned
the special status of rape as an offense for which the victim, as
well as the defendant, is put on trial. They have suggested that
the laws and the rules of evidence unigue to rape .are at least
partially responsible for the unwillingness of victims to report
rapes and for the low rates of arrest, prosecution and
conviction. They also have contended that these laws and rules
of evidence result in pervasive skepticism of rape victinms'
claims and allow criminal justice cfficials to use legally
irrelevant assessments of the victim's status, character and
relationship with the defendant in making decisions regarding the
processing and disposition of rape cases. They argue, in short,
that "it is easy to commit rape and get away with it" (Rodabaugh
and Austin, 1981: 17).

There 1s abundant evidence in support of these claims.
Estimates of the ratio of unreported to reported rapes vary from
a conservative figure of two to one (Law Enforcement Assistance
Administration, 1979; McDermott, 1975) to a "probably
exaggerated" figure of ten to one (McCahill, Meyer and Fischman,
1979: 84) to Brownmiller's (1975) figure of "possibly" twenty to
one. Estrich (1987) argues that the validity of these figures
depends on whether "simple" rapes, as well as "aggravated rapes,"

are counted. She contends that if the simple casesg are



Included--cases where a womah is forced to have sex by a man she
knows who does not beat her or attack her with a gun--"then rape
emerges as a far more common, vastly underreported and
dramatically ignored problem" (Estrich, 1987: 10).

Researchers also have documented subétantial attrition in
rape cases, beginning with the police officer's decision to
"unfound" the complaint and ending with the judge or jury's
decision to acquit the defendant. The FBI reported that
nationally 19 percent of all rape complaints were unfounded by
the police in 1975 (U.S. Department of Justice, 1976). This
figure has been termed "appreciably higher" for rape than for
other crimes (McCahill et al., 1979). It also has been
interpreted by some as proof that police are unduly skeptical of
the claims of rape complainants (Brownmiller, 1975, McCahill et
al, 1979) and by others as evidence that rape victims are more
likely than victims of other crimes to lie (MacDonald, 1971).
Even if the police decide to file charges, there is a 50 percent
chance the offender will not be caught and arrested (U.S.
Department of Justice, 1976). Even if an arrest is made, studies
show that conviction is unlikely. An analysis of arrests for rape
in Washington, D.C., for example, found that only 20 percent
resulted in conviction (Williams, 1978). Similarly, only 25
percent of the arrests in New York City (Vera Institute of
Justice, 1981), 32 percent of the arrests in Indiana (La Free,
1980) and 34 percent of the arrests in California (Galvin and
Polk, 1983) resulted in conviction.

Feminists and social scientists have suggested that this

attrition in rape arrests 1s due in part to the fact that



criminal justice officials use legally irrelevant evaluations of
the rape victim in decisionmaking. Many researchers have
commented upon the effect of extra-legal factors in rape cases.
They have shown that the treatment of men accused of rape is
influenced by victim "misconduct" such as hitchhiking or drinking
(Bohmer, 1974; Kalven and Zelsel, 1966; LaFree, 1981; McCahill,
et al., 1979; Nelson and Amir, 1975), by the victim's reputation
(Amir, 1971; Feild and Bienen, 1980; Feldman-Summers and Linder,
1976; Holmstrom and Burgess, 1978; Kalven and Zeisel, 1966;
McCahill, et al., 1979; Reskin and Visher, 1986) and by the
victim's age, occupation and education (McCahill, et al., 1979).

Researchers also have found that the relationship between the
victim and the accused has a strong effect on the outcome of
sexual assault cases; rapes involving strangers are taken more
seriously than rapes involving acquaintances. McCahill, et al.
(1979) found that police investigate reports of rape by a
stranger much more thoroughly than reports of rape by a friend or
acquaintance. The prior relationshlp between the victim and the
defendant also has been shown to affect the prosecutor's decision
to file charges or not (Battelle Memorial Institute, 1977; Loh,
1980), the decision to dismiss the charges rather than prosecute
fully (Vera Institute of Justice, 1981), and the likelihood that
the defendant will be convicted (Battelle Memorial Institute,
1977) or incarcerated (McCahill, et al., 1979).

Evidence such as this has led a number of authors to
conclude that all rapes are not treated equally (Bohmer, 1974;
Estrich, 1987; Griffin, 1977; Ireland, 1978; williams, 1984).

They argue that the response of the criminal justice system is



predicated on stereotypes about rape and rape victims and that
the most serious dispositions are reserved for "real rapes"
involving "genuine victims." (Perhaps it has always been so.

Early English common law mandated a fine of 60 shillings for the
rape of a virgin, 30 shillings for the rape of a non-virgin.)
Other victims (i.e., those who knew thelr attacker or who somehow
"precipitated" the attack by their dress, behavior or reputation)
must prove that they are worthy of protection under the law. As
Ireland (1978: 188) notes, in these circumstances "it 1s the

victim rather than tbz2 defendant who is placed on trial."

THE RAPE REFORM MOVEMENT

The rape reform movement emerged in the early 1970s in
response both to feminists' concerns about the treatment of rape
victins and to a nationwide preoccupation with "law and order."
Women's groups, led by the National Organization of Women's (Noﬁ)
Task Force on Rape, lobbied state legislatures to reform
antiquated rape laws "to reflect and legitimate the changing
status of women in American society" (Marsh, Geist and Caplan,
1982: 3). They were joined in their efforts by crime-control
advocates, notably police and prosecutors, wvho were alarmed by
dramatic increases in rape during the late 1960s and early 1970s
and who urged rape reform as a method of encouraging more victims
to report rapes and to cooperate with criminal justice officials
in prosecuting rapists. Together these groups formed a powerful,
although perhaps ill-matched, coalition for change. By the
mid-1980s nearly all states had enacted rape reform legislation.

The overall purpose of the reforms was to treat rape like



_ other crimes by focusing, not on the behavior or reputation of

L the victim, but on the unlawful acts of the offender. The intent

wvas to "counteract the historical bias against rape victims by

giving notice that the rights of the rape victim will no longer

s be subordinated to those of the accused" (Sasko and Sesek, 1975:

502). To accompllsh this, states enacted reform statutes which

vary in comprehensiveness and encompass a broad range of reforms.

i The most common changes are: (1) redefining rape and replacing

h the single crime of rape with a series of graded offenses defined
by the presence or absence of aggravating conditions; (2)
changing the consent standard by eliminating the requirement that
the victim physically resist her attacker; (3) eliminating the

o requirement that the victim's testimony by corroborated; and (4)

placing restrictions on the introduction of evidence of the

victim's prior sexual conduct. Reformers expected that these

changes would reduce both the skepticism of criminal Jjustice

officials toward the claims of rape victims and their reliance on

= extralegal consliderations in decisionmaking. They anticipated

{ that the reforms ultimately would lead to an increase in the

number of reports of rape, and would make arrest, prosecution,

and conviction for rape more likely. Each of these reforms is
discussed in detail below.

Definitional Changes

Historically, rape was deflned as "carnal knowledge of a
5 woman, not one's wife, by force and against her will." <¢Carnal
knowledge included only penlile-vaginal penetration. Thus, the
essential elements of a traditional rape statute were (1) force,

(2) absence of consent and (3) vaginal penetration. The



traditional statute d1d not include attacks on male victims, acts
other than sexual intercourse, sexual assaults with an object, or
sexual assaults by a spouse.

To remedy these deficiencies, many states replaced the single
crime of rape, or the two crimes of rape and statutory rape, with
a series of sex-neutral graded offenses with commensurate
penalties., Typically, each crime is defined in terms of the
circumstances of the offense: the seriousness of the offense
{penetration vs. other sexual contact); the amount of coercion
used by the offender; the degqree of injury to the victim; whether
the offender committed a felony in addition to the sexual
assault; and the age and incapacitation of the victim.
Concomitant with these changes, most states also redefined
penetration. For example, the Michigan statute, considered by
many to be a model rape reform law, defines sexual penetration as
"sexual intercourse, cunnilingus, fellatio, anal intercourse, or
any other intrusion, however slight, of any part of a person's
body or of any object into the genital or anal opening of another
person's body, but emission of semen not reguired" (Mich. Comp.
Laws Ann. 750.520h). Finally, many states eliminated the term
"rape," substituting sexual assault, sexual battery, or criminal
sexual conduct. Michigan, for example, replaced rape and sodomy
with four degrees of criminal sexual conduct. 1Illinois replaced
rape and deviate sexual intercourse with aggravated criminal
sexual assault and criminal sexual assault.

Reformers anticipated that redefining the crime and providing
a range of charges would lead police to unfound fewer charges and

thus make more arrests. They also believed that the reform would




increase convictions. They felt that the availability of
appropriate lesser charges would enable prosecutors to obtain
more convictions through plea bargaining and would discourage
jury nullification by providing other options to juries reluctant
to convict for forcible rape.

Consent Standard

Under tradltional rape statutes, which included the phrase
"by force and against her will," nonconsent by the woman was the
essential element of the crime. 7o demonstrate her nonconsent,
the victim was required to "resist to the utmost" or, at the very
least, exhibit "such earnest resistance as might reasonably be
expected under the clrcumstances" [Tex. Penal Code 21,02
(1974)(Supp. 1980)1. State appellate court opinions echoed, and
in some cases strengthened, the statutory requirements. In Brown
v. State, for example, the Wisconsin Supreme Court reversed a
rape conviction on the grounds that the victim, who had struggled
and screamed, had not resisted vociferously enough. According to
the court, ". . . there must be the most vehement exerclise of
every physical means or faculty within the woman's power to
resist the penetration of her person, and this must be shown to
persist until the offense is consummated" [127 Wis. at 201, 106
N.W. at 539 (1%06)1].

Statutes and appellate court rulings such as these were
challenged by police and rape counselors, who asserted fhat
resistance by the victim often increased the likelihood she would
be injured seriously. Feminlists and legal scholars also volced
thelir criticlsms, maintaining that the common-law consent defense

"had come to mean that a woman could consent to intercourse with




strangers and acqualntances under clilrcumstances of brutallty and
degredation" (Feild and Bienen, 1980: 160). They also charged
that the consent standard obscured the issues in a rape case by
shifting the inquiry from the offender's aggressive acts to the
victim's character, behavior and sexual history.

In response to these concerns, a number of states eliminated
resistance of the victim as an element of the crime to be proved
by the prosecutor. Pennsylvania law states explicitly that "The
alleged victim need not resist the act . . ."™ [Pa. Cons. Stat.
Ann. 3107 (Purdon 15983)]. Other states attempted to remove the
ambiguity in the consent standard and to obviate the state's
burden of proving an absence of consent by specifying the
circumstances which constitute force--using or displaying a
weapon, committing another crime at the same time, injuring the
victim, and so on. Still other states retained the concept of
consent but defined it more clearly. Illinois, for example,
defined consent as " . . . a freely given’agreement to the act of
sexual penetration or sexual conduct in question [Ill. Ann. Stat.
Ch. 38, 12-17 (Smith-Hurd Supp. 1985)1.

Reformers expected these changes to improve the odds of
arrest, prosecution and conviction in cases where the victim,
either as a result of fear or common sense, did not physically
resist her attacker. Some soclal sclentists, however, argued
that these changes were largely symbolic and thus would not have
a significant impact on the prosecution of rape cases. Loh
(1980) asserted that most participants in the criminal Jjustice
system continue to believe stereotypes about rape and rapists;

thus, the prosecutor, as a practical matter, still will have to



prove the victim's lack of consent by referring to the offender's
aggression, the victim's resistance or both.

Corroboration Requirement

Traditional wisdom, reflected in common law, held that rape
should be treated differently than other crimes because of the
danger of false charges by vindictive or mentally disturbed
women. Some argued that a woman would deliberately lie about
being sexually assaulted to explain away premarital intercourse,
infidelity, pregnancy or disease, or to "get even" with an
ex-lover or some other man. Others maintained that women
fregquently have fantasies about being raped, fantasies which in
the "hysterical female . . . are all too easily translated into
actual belief and memory falsification" (Guttmacher and Weihofen,
1952). Coupled with these fears of deliberate lies was the
notion that fabrications in rape cases would be more difficult to
disprove than other unwarranted accusations. Perhaps the most
oft-quoted comment about rape is Sir Matthew Hale's allegation
from the 1600s that rape 1s a charge "easlly to be made and hard
to be proved, and harder to be defended by the party accused, tho
never so innocent" (Hale, 1971).

Despite the fact that these propositions were never tested
empirically, many states enacted rules which prohibited
conviction for forcible rape on the uncorroborated testimony of
the victim and/or which required judges, in their instructions to
the jury, to read a "cautionary instruction" modeled after Lord
Hale's allegation. Where corrxoboration is required, the
prosecution is forced to produce evidence other than the word of

the rape victim to support its case. The prosecutor may be



required to corroborate some or all of the essentlial elements of
the case--identity of the accused, penetration, and nonconsent.

Critics of the corroboration requirement cited the difficulty
in obtaining evidence concerning an act which typically takes
place in a private place without witnesses. They suggested that
"in states where a corroboration requirement is strictly
enforced, the effect has been a comparatively low rate of
conviction . . ." (Note. The Rape Corroboration Requirement,
1972: 1388). In the face of such criticism, a number of states
eliminated corroboration requirments and special cautionary
instructions, either through legislation or appellate court
rulings. By 1984 only eight states retained the corroboration
requirement, and two of these required it in cases of statutory
rape only (williams, S., 1984).2 These reforms were intended to
make more rape cases eligible for prosecution and thus to
increase the conviction rate.

Evidence of Victim's Sexual Conduct

Under common law, evidence of the victim's sexual history was
admissible to prove she had consented to intercourse and to
impeach her credibility. The notion that the victim's prior
sexual conduct was pertinent to whether or not she consented was
based or the assumptions that chastity was a character trait and
that, therefore, an unchaste woman would be more likely to agree
to intercourse than a woman without premarital or extramarital
experiences. Simply stated, the assumption was "1f she did it
once, she'd do it again" (Berger, 1977). This view was reflected

in state and federal court rulings. 1In People v. Abbot Judge

Cowven distinguished between a woman "who has already submitted

10



herself to the lewd embraces of another, and the coy and modest
female severely chaste and instinctively shuddering at the
thought of impurity™ [19 Wend. 192, 195-96 (N.Y. 1838)]. As late
as 1968, the U.S. Court of Appeals for the fourth circuit held
that an attorney's failure to investigate the character of a
complainant in a rape case constituted ineffective assistance of

counsel [Coles v. Pevton, 389 F.2d4 224 (4th Cir, 1968)].

Some courts also admitted evidence of the victim's lack of
chastity on the issue of credibility, which they justified on the
grounds that unchaste women are apt to lie. In other words, if
promiscuity implies dishonesty, then "the jury should be allowed
to hear general reputation evidence of the complainant's
unchastity in order to weigh and credit her testimony in the
context of the character of the person she is reputed to be"
(Hibey, 1973: 327).

Reformers were particularly critical of this two-pronged
evidentiary rule and insisted that it be eliminated or modified.
Some pointed to the law's inherent double standard: nonmarital
gexual activity was irrelevant to the alleged rapist's
truthfulness but condemned the complainant as a liar (LeGrand,
1973). Many critics argued that the rule was archalc in light of
changes in attitudes toward sexual relations and toward the role
of vomen in society. They stressed that evidence of the victim's
prior sexual behavlior was of little, i1f any, probative worth. As

Berger (1977: 57) maintalned

Ordinarily, information that the prosecuting witness
sleeps with her boyfriend or goes around with married men
or has borne some illegitimate chlildren cannot help the
jury decide on any reasoned factual basls whether or not
she agreed to relations with thls person on this occasion

11
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or whether she perjured herself on the stand.

Confronted with arguments such as these, state legislétures
guickly enacted rape shield laws designed to limit the
admissibility of evidence of the victim's past sexual conduct. By
1985 the federal government and all but two states (arlzona and
Utah) had jumped on the rape shield law bandwagon (Haxton, 1985).
The laws range from the less restrictive, which permit sexual
conduct evidence to be admitted following a showing of relevance,
to the more restrictive, which prohlibit such evidence except In a
few narrowly defined situations. The Texas and Michigan laws are
cften identified as the two ends of the continuum (Berger, 1977;
Davis, 1984; Haxton, 1985; Galvin, 1986). Texas does not
categorically exclude any sexual conduct evidence; rather, such
evidence can be admitted only if the judge finds, in an in camera
evidentiary hearing, that "its inflammatory or prejudicial nature
does not outweigh its probative value" [Texas Penal Code Ann.
22.965 (Vernon Supp. 1986)1. At the opposite extreme, Michigan
totally prchibits the admission of the victim's prior sexual
conduct, with the exception of past sexual relations with the
defendant or specific lnstances of sexual actlvity to show the
source of semen, pregnancy or disease; however, these two types of
evidence cannot be admitted unless the judge finds the evidence is
relevant and that its prejudiclial effect does not outweligh its
probative worth [Mich. Comp. Laws Ann. 750.520] (West Supp.
1985)1.

Between these two extremes are statutes which attempt to
balance the interests of the victim against the rights of the

defendant by delineating a number of exceptions to the general
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presumption agalnst admission of sexual conduct evidence. Among
the more common exceptions are: evidence of the complainant's prior
sexual relations with the defendant; evidence of speclfic instances
of sexual activity with third persons to show that a third person
wvas the source of semen, pregnancy or disease; and evidence to
rebut sexual conduct evidence introduced by the prosecutor. Less
common are exceptions for evidence tending to show that the
complainant is blased or has a motive to fabricate the charge;
evidence that the complainant made false allegations of rape in the
past; evidence that proves that the defendant reasonably, although
mistakenly, belleved the complainant consented; and evidence of
prior consensual sexual relations with third parties that are
substantially similar to the alleged conduct with the accused.

A number of rape shield laws expressly distinguish between
evidence of past sexual conduct offered to prove consent and
evidence offered to impeach the victim's credibility. Some states
prohlbit the first type of evidence, with a few exceptions, while
other prohibit the second type, subject to some exceptions.
However, as both Felld and Bienen (1980) and Galvin (1986) note,
evidence of past sexual conduct cannot be neatly categorized into
substantive (consent) and credibility uses. If the victim claims

she did not consent, sexual history evidence which tends to prove

‘that she did consent will simultaneously impeach her credibility.

Conversely, evidence that ralses questions about her veracity will

at the same time cast doubt on her assertion of nonconsent.
Proponents of rape law reform hailed the enactment of shield

laws and predicted that the reform would produce an increase 1n the

proportion of victims reporting rapes to the police. They also
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anticipated that the evidentliary changes, by counteracting myths
about sexually active women, would eventually lead to an increase
in arrests, prosecutions and convictions. Some commentators, on
the other hand, were more cautious, maintaining that the reform's
effects would be muted by the fact that if wvas designed primarily
to protect the few victims whose cases went to trlal (Felld and
Bienen, 1980). Others asserted that the law's impact would be
mitigated by a lack of consensus among Jjudges as to what
constitutes "relevant evidence," "probative worth" and "prejudicial
effect." As Adlexr (1982: 770) noted with respect to the
implementation of the shield law enacted in Great Britain, " . . .
the current law effectively is that evidence of sexual history is
relevant if the judge thinks that it is relevant."

Of all the reforms, the rape shield laws clearly have
engendered the most controversy. Civil libertarians and legal
scholars have harshly criticized the laws, especially the more
restrictive ones modeled after the Michigan statute, on the grounds
that they infringe on the defendant's right to confront witnesses
against him and to call witnesses in his own behalf (Berger, 1977;
Haxton, 1985; Herman, 1976-77; Loftus, 1982; Rudstein, 1976;
Tanford and Bocchino, 1980; Williams, S., 1984). The laws have
produced a lively discussion in the legal literature concerning the
conflict between the defendant's rights, the rights of the victim
to privacy or to the equal protection of the laws, and the state's
interest in securing reports of and arrests and convictions for
rape. Most scholars have concluded that while the defendant's
right to present evidence is not unlimited, it is not likely that

the Supreme Court would extend either the right to privacy or the
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equal protection clause so far that the exclusion of relevant
sexual conduct evidence would be constitutionally Justified
(Berger, 1977; Haxton, 1985). On the other hand, some authors
maintain that the state's interests in encouraging victims to
report and prosecute might justify the exclusion of evidence, if it
could be shown that the shield laws actually furthered this
interest. As Haxton points out, however, there is no empirical
evidence which shows that shield laws encourage victims to report.
Thus, "there is no sufficiently compelling governmental interest,
nor any constitutional right of the complainant, that justifies the
exclusion by rape shield statutes of highly probative evidence of
the complainant's past sexual conduct" (Haxton, 1985: 1267-8).

The decisions of appellate courts concerning the
constitutionality of the shield laws are interesting, in light of
this near-universal agreement among legal scholars that the rape
shield laws are constitutionally flawed. The United States Supreme
Court has not ruled on the constitutionallity of any rape shield law
and state courts which have ruled on the constitutional issues have
almost always upheld the shield laws. However, as Galvin (1986)
notes, appellate courts faced with challenges to the exclusion of
evidencé under the various restrictive Michigan-style laws have
dealt with the rigidity and underinclusiveness of the laws in two
vays. Some courts have held a statute unconstitutional as applied
in a particular factual situation. Others have carved out
additional exceptions to the presumption of inadmissibility by
interpreting the rape shield law under attack to permit the
defendant to introduce evidence of the victim's sexual cenduct

explictly prohibited by the statute. While no rape shield lawv has
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been struck down, then, some of the more restrictlive laws have been

modified by court rullngs.

THE IMPACT OF RAPE LAW REFORM

Despite the fact that most states have enacted rape 1aw
reforms, there has been little empirical research on the effect of
these laws. Two studies examined the impact of the 1974 Michigan
criminal sexual conduct statute, the most sweepling rape law reform
in the country. The most comprehensive of these analyzed monthly
data from three years before and three years after the reform
(Marsh, et al., 1982). Time-series analyses of these data revealed
increases in the number of arrests and convictions for rape, but no
change in the number of crimes reported to the police.
Caringella-MacDonald (1984) compared post-reform attrition and
conviction rates in Kalamazoo County, Michigan, with rates from
three jurisdictions with more traditional rape laws. She concluded
that the differences in these rates provided "indirect" evidence
that the Michigan law had had an effect.

To determine what aspects of the Michigan reform were most
effective, Marsh and her colleagues also interviewed a
cross-section of criminal justice system officials. Although most
prosecutors and defense attorneys reported that they had not
changed their courtroom tactics, many agreed that prosecutors'
chances of winning rape cases had improved. Most respondents
credited this change to restrictions on sexual conduct evidence.
Almost all of the respondents (82 percent) belleved that the

victim's experience in the system was less traumatic under the new
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law.

Loh (1981) evaluated the less-sweeping rape reform statute
enacted in the state of Washington in 1975. He used a simple
before-and-after design to examine the effect of the law on the
prosecution of rape cases in King County (Seattle) from 1972 to
1977. Loh found no change in charging decisions and concluded that
prosecutors had not altered their standards for determining
"convictability." He also found no change in the overall rate of
conviction, although more convictions were for rape rather than
some other offense such as assault. Finally, the incarceration rate
declined slightly after the reform, but committment to inpatient
sexual offender treatment facilities rose.

Mixed results were reported by Polk (1985), who used statewide
yearly data on the processing of rape cases from 1975 to 1882 to
examine the effect of rape reform statutes in California. He
discovered that there had been no significant change in the police
clearance rate or the conviction rate. On the other hand, he found
that the percentage of arrests for rape that resulted in the fillng
of a felony complaint was up slightly, as was the incarceration
rate for those convicted of rape.

Gilchrist and Horney (1980) used time-series analysis to
evaluate the moderately reformed rape statutes enacted by Nebraska
in 1975. They found no evidence of a reform-related increase in the
proportion of cases reaching the courts or in the conviction rate.
The data indicated a slight shift in the kinds of plea bargains
being arranged, but did not support the hypothesis that the
separation of two degrees of sexual assault would lead to more plea

bargaining.
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These empirical studies provide some evidence on the impact of
rape law reforms in four Jjurisdlictions, but leave many unanswered
guestions about the nationwide effect of the reforms. Design
limitations in each study also limit the conclusiveness and
generalizability of thelr results. For example, the time-series
design used in the Michigan evaluation did not include controls for
the "threat of history," i.e., for the possibility that events
other than the legal changes could have been reséonsible for the
effects noted. The authors, in fact, stated that "a nagging
concern throughout the evaluation of the law reform derived from
realization that the changes detected could have happened in the
absence of the legal reform (Marsh, et al., 1982: 82).

The factor most likely to compete with the lggal changes as a
cause of increased arrests and convictions is the influence of the
women's movenment. The activities of women's groups during the
early 1970s heightened public awvareness of the rape problem and of
the need for greater sensitivity in the treatment of rape victims.
The Michigan reform occurred at the height of this publicity and
thus the effects of the two could be confounded. Both the law
reform and changes in the processing of rape cases, in other wvords,
might be reflections of changes in public attitudes. 1In fact,
Michigan judges interviewed for the study attributed changes in
jurors' willingness to convict in sexual assault cases, not to the
law reform, but to changes in public attitudes and the impact of
the women's movement (Marsh, et al., 1982: 56).

A further limitation of the studies is the short time span
included in the analysis. None of the studies collected data for

more than three years following the reform, so it is possible that
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the effects detected may have been transient ones and that delayed
effects may have gone undetected. Casper and Brereton (1984) have
pointed out the need for extensive follow-up in legal impact
studies. It is not uncommon in the criminal justice system for a
reform to produce immediate changes, but for the actors in the
system to revert later to old norms of behavior. 1In their
eagerness to evaluate reforms as soon as possible, researchers may
miss these changes. There is evidence for such a possibility in
the Michigan experience, where total convictlions for sexual assault
wvere decreasing during the third year after the reform, at the end
of the evaluation period.

Perhaps the most serlious deflciency of the studles discussed
above is fhat each was conducted in only one state; no one has
compared the impact of different kinds of reforms in different
jurisdictions. Each jurisdiction processes rape cases in slightly
different ways and these differences could affect the
implementation and impact of the reforms. Since many of the
reforms are most relevant to rape cases which go to trial, thelir
impact may be greater in jurisdictions which try a greater
percentage of cases. The evidence reforms may have less impact in
jurisdictions that use grand juries to return indictments, since it
has been suggested that grand jury proceedings are very difficult
for rape victims (Battelle Memorial Institute Law and Justice Study
Center, 1978). The reforms may have greater impact when a police
department or a prosecutor's office considers sexual assaults
important enough to warrxant setting up a special division for
handling those crimes. Untangling the effects of these system

variables requires a multi-jurisdiction study.
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The inconclusiveness of the studles conducted thus far polints
to a clear need for additional emplrical research on the impact of
rape law reforms. The purpose of our study is to provide both
breadth and depth of information about the effect of the changes.
Breadth 1s provided by an examination of fhe impact of the laws on
the processing and disposition of rape cases in six major
jurisdictions from 1970 to 1985. Depth is provided by
supplementing this longitudinial data with information from
interviews with criminal justice personnel. Our intent 1s to
provide data which will inform feminists, legal scholars, social
scientists and others embroiled in the "continuing national debate

about the effectiveness of rape reform legislation" (Feild and

Bienen, 1980: 181).
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CHAPTER 2

RAPE LAW REFORM IN SIX JURISDICTIONS

The six clitles selected for this project represent
jurlasdictions which enacted different types of rape lavw reforms,
Some jurisdictions embraced all of the reforms described earlier,
while others enacted very limited changes. Some states enacted
"strong" verslons of a particular reform, others "weak" versions.
A few leglslatures passed comprehensive reform bills, while
others adopted individual changes over a number of years. Our
purpose in selecting these six Jjurisdlctions, then, was to
determine if particular changes, or particular combinations of
changes, affected the processing and disposition of sexual
assault cases. We also wanted to see if the effect of the reforms
varled with the comprehensiveness of the changes.

We categorized the reforms in our six sites as strong,
moderate or weak, depending on the types and strength of the
changes adopted. Detroit and Chicago represent Jurisdictions
with strong reforms, Philadelphia and Houston represent states
with moderate reforms, and Atlanta and Washington, D.C.
represent jurisdictions with weak reforms. The types of reforms
enacted in each state are summarized in Table 2.1. Differences
in the reforms are summarized below.

Strong Reforms--Michigan and Illinois

Although the sexual assault laws in Michigarn and Illinois
are very similar, Illinois enacted changes in a more pliece-meal
fashion than did Michigan. The comprehensive Michigan statute

enacted in 1975 1s regarded by many as a model rape reform law.

21



The statute redefines rape and other forms of sexual assault by
establishing four degrees of gender-neutral criminal sexual
conduct based on the seriousness of the offense, the amount of
force or coerclon used, the degree of injury inflicted, and the
age and incapacitation of the victim. The statute extends the
reach of the sexual assault laws to acts (sexual penetration with
an object) and persons (men and married persons who are legally
separated) not covered by the old laws.

The Michigan law also delineates the circumstances which
constitute coercion, lists the situations in which no showing of
force is required (for example, when the victim is physically
helpless or mentally defective), and states that the victim need not
resist the accused. Slnce evidence of coercion is seen as
tantamount to nonconsent, the law effectively eliminates the
regulrement that the prosecutor prove the victim resisted and
therefore did not consent; the burden of proving the victim
acquliesced to the act falls to the defendant. It should be noted,
however, that although the law does not state that consent is an
affirmative defense to sexual assault, the Michigan Court of Appeals
ruled in 1982 that it was reverslible error for a trlial judge to fall
to instruct the jury on the defense of consent when the defendant

had alleged that the complainant consented [People v. Thompson 324

N.W.24 22, 117 (Mich. App. 1982)]). The Michigan law further modifies
the rules of evidence by eliminating the corroboration requirement
and by prohlbiting the introduction of most types of evidence of the
victim's past sexual conduct. (varlatlions in the rape shield laws

will be discussed in detail below.)

22 -




aAlthough Illinois in 19768 implemented a strong rape shield

law very similar to the law enacted in Michigan, 1t d4id not adopt
definitional changes or repeal the resistance requirement until

1984. The Illinois Criminal Sexual Assault Act eliminates seven
crimes (rape, deviate sexual assault, indecent libertles with a
child, aggravated indecent llbertles with a chlld, contributing
to the sexual delinquency of a child, aggravated incest, and
sexual abuse by a famlly member) from the "Sex Offenses" section
of the criminal code and adds four (aggravated criminal sexual
assault, criminal sexual assault, aggravated criminal sexual
abuse, criminal sexual abuse) to the "Bodily Harm" section. The
nhew law defines sexual assault as forclble sexual penetration and
sexual abuse as forcible sexual contact; if specified aggravating
factors are present (for example, the defendant used a dangerous
weapon or seriously injured the victim), the assault or abuse
becomes the more serious (i.e., aggravated) offense. The lawvw
also allows prosecution for aggravated criminal sexual assault by
a spouse, provided that the incident is reported within 30 days.

In contrast to the Michigan law, tiie Illinols statute
specifically provides for a consent defense. However, the law
also eliminates the resistance requirement by deleting the»phrase
"against her will" from the definition of sexual assault and by
stating that lack of resistance resulting from the use of force
or threat of force does not constitute consent. Presumably, the
impact of these provisions will be to shift the burden of proving
consent to the defendant.

The strong reforms enacted in Michigan and 1Illinois, then,

redefine rape by providing for staircased sexual assault offenses
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with graduated penalties and by extending the reach of the laws
to acts and persons previously not included. More generally, the
reforms shift the focus of inquiry from the behavior of the
victim to the behavior of the accused. Under the new 1aws;
police, prosecutors, judges and juries should be more concerned
with determining whether the accused had a weapon, had an
accomplice, or threatened to injure the victim than with
discovering whether the victim resisted, whether her story can be

corroborated, or whether she is chaste or promicuous.

Moderate Reforms--Pennsylvania andg Texas

The reforms enacted in Pennsylvania and Texas are not as
comprehensive as those adopted in Michigan and Illinols. Of the
two states, Pennsylvanla enacted the stronger reforms. In 1976
Pennsylvania passed a strong rape shield law and repealed the
corroboration, prompt complaint, and resistance requirements.
Three years earlier the Lord Hale cautionary instruction had been
prohibited. 1In 1985 a provision concerning spousal sexual
assault was added; spousal sexual assault is a felony of the
second degree (rape and involuntary deviate sexual intercourse
are felonies of the first degree) with a 90-day reporting
requirement.

Although these evidentlary changes match or go beyond those
adopted in Michigan and Illinois, we categorized the Pennsylvanlia
reforms as "moderate" because Pennsylvania appellate courts have
weakened the rape shield law (these decisions are discussed
below) and because Pennsylvanla retalins traditional Model Penal
Code-type definitions of rape and involuntary deviate sexual

intercourse. Both definitions focus on the circumstances which
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define nonconsent: forcible compulsion; threat of forclble
compulsion that would prevent resistance; unconsclousness; and
mental deficiency. Neither includes penetration with an object.
And both crimes are first degree felonies with identical
penalties.

¥We also classifled the reforms enacted In Texas as moderate,
even though the changes implemented there are closer to the weak
reforms adopted in Georgia. 1In 1975 Texas passed a weak rape
shield law. No further reforms were enacted until 1983, when
definitional changes were adopted. The four crimes of rape,
aggravated rape, sexual abuse, and aggravated sexual abuse were
removed from the "Sexual Offenses" sectlion of the penal code and
sexual assault and aggravated sexual assault were added to the
*Assaultive Offenses" section.

The old laws defined rape (penile-vaginal intercourse) and
sexual abuse (oral or anal sex) in terms of the female's absence
of consent and lack of resistance; nonconsent was inferred i1f the
accused compelled the victim to submit "by force that overcomes
such earnest resistance as might reasonably be expected under the
circumstances"™ or by any threat "that would prevent resistance by
a woman of ordinary resolution . . ." [Texas Penal Code 21.02
(1974)(Supp. 1980)1].

The new gender-neutral laws retaln the emphasis on consent,
but the definition of consent focuses more on the accused's
assaultive behavior than on the victim's lack of resistance. It
appears that some resistance still is required, however, since
the law includes within the definition of nonconsent situations

wvhere the victim is mentally or physically unable to resist. The
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law also specifies that the affirmative defenses to assault
include situations where the victim consented or the accused
reasonably believed that the victim consented. On a more positive
note, the 1983 statute eliminates the marital exemption for
spouses who are living apart or legally séparated. It also
states that corroboration is not reqguired if the victim informed
anyone of the assault within six months; under the old law a
defendant could be convicted on the uncorroborated testimony of
the victim only if the victim made an immediate or prompt outcry.

Although we categorized the reforms adopted in Pennsylvania
and Texas as moderate reforms, the statutory changes implemented
in the two states are actually very different. The comprehensive
evidentiary changes in Pennsylvania clearly might produce
different effects than the weak evidentiary and definitional
changes in Texas.

Weak Reforms--Georgia and Washington, D.C.

The reforms enacted in Georgia and washington, D.C. are much
weaker than those adopted in the other jurisdictions,
particularly Michigan and Illinois. Both jurisdictions have
traditional carnal knowledge statutes which define rape as carnal
knowledge of a woman by force and against her will; the
definition of rape has been unchanged since 1861 in Georgia and
since 1901 in Washington, D.C.  Both Jjurisdictions require
penetration ¢f the female sex organ by the male sex organ. Both
require resistance by the victim. Georgia has a common-law
consent defense, Washington, D.C. a statutory consent defense.

Both Jurisdictions have adopted scme reforms. Georgla

enacted a very weak rape shield law in 1976 and eliminated the
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corroboration requlrement in 1978. Washington, D.C. has not
amended its rape laws since 1901, but case lawv restricts the
introduction of evidence of the victim's prior sexual history

[S.R. McLean v. United States, 377 A.2d 74 (D.C. App. 1977)1]1 and

eliminates the corroboration requirement [J.E. Arnold v. Unlited

States, 358 A.2d4 335 (D.C. App. 1976)]1. These are, however, very

modest reforms.

Rape 8hiegsld Laws

Reformers predicted that the rape shield laws would have a
greater impact on the processing and disposition of sexual
assault cases than would the other reforms. As Feild and Blenen
(1980:103) noted, no other factor "is thought to produce more
discriminatory effects in rape trials as the introduction of the
victim's sexual reputation or moral character as evidence." In
fact, Marsh and her colleagues (1982) found that criminal justice
officials cited restrictions on the introduction of sexual
history evidence as the most significant aspect of the reforms
adopted in Michigan. Because shield laws clearly have the
potential to affect the outcome of sexual assault cases, the
differences among the laws are depicted in Table 2.2 and
summarized below.

Michigan, Illinois, and Pennsylvania all have strong rape
shield laws which generally prohibit the introduction of evidence
of the victin's past sexual conduct. The prohibition includes
evidence of specific instances of sexual activity, reputation
evidence and opinion evidence. There are only very narrow

exceptions to the shield. Evidence of prior sexual activity with
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persons other than the defendant is inadmissible in Illinois and
Pennsylvania and is admissible in Michigan only to show the
source of semen, pregnancy, or disease. Recent court declision in
Pennsylvanlia, however, have carved out additional exceptions to
the shield; evidence of the victim's prior sexual conduct with
third persons can be admitted to show that the victim was biased
against the defendant and therefore had a motive to lie
{Commonwealth v. Black, 487 A.2d4 396 (Pa. Super. 1985)] or to
show the source of semen, pregnancy or disease [Commonwealth v,
Majorana, 503 Pa. 602, 470 A.24 80 (1983)].

All three jurisdictions permit introduction of the victim's
past sexual conduct with the defendant, but the standards for
determining whether the evidence should be admitted or not vary.
The Michigan statute states that the evidence can be admitted if
it 1s material to a fact at lssue (generally consent) and if its
inflammatory or prejudicial nature does not outweigh its
probative value. Similarly, the Pennsylvania law declares that
the evidence 1s admissible 1f consent 1s at issue and if the
evidence would otherwise be admissible under the rules of
evidence. The Illinois law, on the other hand, specifies that
the evidence can be admitted only if the court f£inds that the
defense has evidence to impeach the victim in the event that the
victim denies having had prior sexual conduct with the defendant.

If the shield laws enacted in Michigan, Illinois and
Pennsylvania lie at the restrictive end of the continuum, the
laws adopted in Texas, Georgia and the District of Columbia lie
at the permissive end. Texas does not categorically exclude any

sexual conduct evidence; rather, such evidence can be admitted
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only if the judge finds that the evidence 13 material and that
its inflammatory or prejudicial nature does not outwelgh its
probative value. As a shield, then, the Texas law is fairly
permeable. Presumably, any type of evidence--specific instances
of sexual activity with the defendant or Qith third persons,
opinion evidence, or reputation evidence--could be admitted under
the Texas law, as long as the Jjudge rules that it is relevant.
In fact, Weddington (1975-76) has pointed out that the Texas law
actually changes very little, since prior to the reform
prosecutors could use a motion in limine to suppress irrelevant
or prejudicial evidence.

The statute enacted in Georgla 1s more restrictive than the
one adopted in Texas, but still gives judges considerable
discretion to admit sexual conduct evidence. The Georgla law
states that evidence of the victim's past sexual behavior is
inadmissible unless the court finds that the evidence concerns
behavior with the accused or supports an inference that the
accused reasonably could have believed that the victim consented.
It is interesting that when the shield lawv was introduced in the
Georgia legislature, it said that sexual conduct evidence was
admissible only if it concerned the accused and supported an
inference that the accused reasonably could have believed the
victim consented. Defense attorneys in the legislature
successfully lobbied to change the "and" to "or"; in doing so,
they weakened the law.

Comparison of case law before and after the Georgila shlgld
lawv was enacted substantiates this. The ruling case law prior to

the adoption of the shield law vas Lynn v. State [(231 Ga. 559,
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203 SE24 221 (1974)]1. 1In this case the Georgia Supreme Court
ruled that a rape victim may not be questioned about her prior
sexual relations with men other than the defendant. In contrast,
in 1981 the Georgia Court of Appeals ruled that the defendant is
permitted to offer evidence of the victim's unchaste character if
the evidence tends to show that the victim consented to the act

(Hardy v. State, 159 Ga. App. 854, 285 SE2d4 547 (1981)]. 1In

Georgia, then, case law may have provided a greater degree of
protection to rape victims than the shield law.

We noted earlier that the District of Columbia has not
enacted a rape shield law. Case law, however, does limit the

admission of sexual conduct evidence. In S.R. McClean v. U.S.

{U.S5. App. D.C. 377 A.2d 74 (1977)1 it was ruled that the
victim's prior sexual conduct with third persons is inadmissible;
that the victim's reputation for chastity should not be admitted
except in unusual situations where its probative value outweighs
its prejudicial effect; and that the victim's prior sexual
conduct with the defendant 1s admissible to rebut the

government's evidence that the victim did not consent. The

- protections accorded the rape victim in Washington, D.C., then,

are closer to those found in Texas and Georgia than to those
found in Michigan, Illinois or Pennsylvania.

The procedures for determining the relevance of past sexual
conduct evidence also vary somewhat among the states. The
Michigan statute requires the defendant to file a written motion
and offer of proof within 10 days of arraignment; the judge then
may order an in camera hearing to determine whether the proffered

evidence is admissible. The procedures required in Pennsylvania
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and Illlinols are very simllar, except that the Pennsylvanla law
requires a written motion filed at the time of trial, while the
Illinois law does not require a written motion and does not
specify when the hearing must be held. Both the Texas and
Georgla statutes require the defendant to notify the court prior
to asking any questions about the prior sexual conduct of the
victim; the court ls then to conduct an in camera hearing to
determine 1f the evidence 1is admissible and to limit the
questions that can be asked (Texas). No procedures are specifiled

by the case law in the District of Columbia.

The rape reform laws enacted in the six Jurisdictlons

included in our study clearly have the potential to produce

different effects on the processing and disposition of sexual
assault cases. By examining the impact of these laws over time,
ve hope to be able to untangle the effects of the various reforﬁs
and to begin to delineate the mechanisms by which legal reforms

produce changes in attitudes and behavior.
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State

Nichigan

Il1inois

Pennsylvania

Yexas

Georgia

D'c'

TABLE 2.1

CONPARISON OF RAPE LAYS IN SIX EYATES

Definition
of Offenses

Prior to 4-1-75--traditional carmal
knovledge statute; rape and sodoay

After 4-1-75--1st dq, criminal sexual
condact (aggravated penmetration),

2nd deqree criminal sexwal conduct
(aggravated contact), 3zd degree
crininal sexval conduct (penmetration),
4th degree crimiral sexual conduct
(contact)

Prior to 7-1-84--rape, deviate sexual
intercourse; emphasis on victia's nonconseat

After 7-1-84--crininal sexuval assanlt
{rape and deviate sexual Intercourse),
aggravated criminal sexval assault,
crisinal sexual abuse (contact), and
aggravated criminal sexual abuse; emphasis
on degree of force used by accused

1970 to 1973--traditional carnal knovledge
statote

1973--Model Penal Code statote vith rape,
involuntary deviate sexual intercourse

Prior to 9-1-83--rape, agqravated rape,
sexual abuse, aggravated sexual abuse;
exphasis on resistance of victia

After 9-1-83--sexual assault (rape and
sexual abuse}, aggravated sexual assault
{aggravated rape and aggravated sexual
abuse); emphasis oz victin's nonconsent

ftaditional carpal knovledge statate;
rape and sodoay

fraditional carnal knovledge statate;
rape and sodomy

32

Shield
Lav

§-1-75

1-4-78

6-17-76

-1-75

1-1-76

-2-1
(Case lav)

Corroboration
Requirenent

Elininated
4-1-15

Still appears
to be required

Repealed
6-17-76

Not required if
victin informed
any person vithin
six months

9-1-43

Repealed
1-1-18

Repealed
5-3-76
(Case lav)

Resistance
Requirement

Blininated
{-1-75

Elininated
7-1-8

Repealed
6-17-76

Defirition

of consent
still refers
to resistance

Lav states carnal
knovledge most be
against her vill

Lav states carnal
knovledge must be
against her will



State Date
Nichigan 4-1-75
I1linois 1-4-78

Pennsylvania 6-17-76

Types of Bvidence
Deened Inadaissible
For Any Purpose

Specitic instances of
sexval conduct;
opinion evidence;
reputation evidence

Prior sexual activity
or reputation

Specific instances of
sexaal conduct;
opizion evidence;
reputation evidence

TABLE 2.2

Types of Bvidence
Adnissible Upon
Shoving of Relevance

Conduct with defendant;
specific acts to shov
source of semen,pregnancy,
disease

Conduct vith
defendant

Conduct vith
defendant vhere
consent is an issue

COMPARISON OF RAPE SRIELD LAS IN SIX STATBS

Types of Evidence
Presuned Relevant--
No Proof of Relevance
Required

None

None

None

Procedure
For Determining
Relevance

vritten notion and

offer of proof vithin

10 days of arraingment;
in canera hearing to
ensure that prejudicial
nature does not outweigh
probative value

In camera hearing

to determine 1f defense
has evidence to impeach
victin in event prior
sexual conduct vith
defendant denjed

Tritten motion and
offer of proof; in
camera hearing to
deteraine if evidence
adeissible pursuast to
Tules of evidence

Texas 9-1-15 None Specific acts of Prior felony convictions In camera hearing to
sexval activity; involving sexval conduct; easure that prejudicial
opinion evidence; evidence of promiscuous  nature does not outveigh
reputation evidence condect of a child betvee probative value and to

14 and 17 linit questions

Georgla 1-1-76  None Past sexual behavioz, None In camera hearing; to be
including marital history, admitted evidence must
node of dress, reputation involve accused or
for proaiscuity, non- support inference that
chastity, or sexsal mores accused could reasonably
contrary to community have believed that
standards;past sexual victin consented
behavior iavolving the
accused

D.C. No shield bot case lav [§.8, Mclean v, U.§. (U.5. App. D.C. 377 A.2d 74 (1977))] limiting adnissibilty of evideace.

Reputation evidence inadmissible except In unusaul cases where probative valwe outwelgh prejudicial effect; evidence of
prior sexual conduct with third parties imadmissible; evidence of prior sexual conduct vith defendant adaissibie to
rebut goverameat's evidence that victim did not coasent on the particular occasion.
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CHAPTER 3

STATISTICAL ANALYSIS OF THE LAW REFORMS

Rape reform advocates predicted that statutory changes in rape
laws would affect the processing and disposition of rape cases.
They anticipated that the reforms would lead to an increase in the
number of reports of rape and would make arrest, prosecution,
conviction and incarceration for rape more likely. 1In this chapter
wve examine the impact of the legal changes on reports of rape and

on the outcomes of rape cases.

METHODQLOGY

risdictions
Because the data on prosecution of cases are not generally

available on a statewide basis, six jurisdictions were chosen to
represent states with various types of law reforms. As described
above, jurisdictions were chosen to represent the range of reforms
enacted in states across the country. 1In additlon, jurisdictlions
were selected from states that enacted reforms at one or two
speclific tlmes (rather than plecemeal across several years), and at
several times different from each other. Reform at limited times
within a jurisdiction is important to maximize chances of detecting
effects in the time-series analysis, and the reforms at different
times acréss different jurisdictions is important to control for

the threat of history to the design. Table 3.1 indicates that two

34



jurisdictions enacted shield laws in 1975 (one in April and the
other in September), two reforms were in 1976, one Jurisdiction had
changes in 1977, and another reformed its laws in 1978. While
Michigan and Pennsylvania enacted comprehensive changes at the time
of the shield laws, Illinois and Texas made definitional changes at
later dates (1984 and 1983), and Georglia and D.C. removed
corroboration requirements at different times (1978 and 1976).
Another important considerztion in choosing the sample
jurisdictions was the number of rape cases handled. Major urban
jurisdictions were necessary in order to subject the data to the
appropriate statistical analysis. The number of rapes reported to
the police in 1982 (according to the Uniform Crime Reports) ranged

from 421 in Washington, D.C. to 1,270 in Houston.

Case Selection

In each jurisdiction data were collected on all forcible rape
cases for which indictments or informations were filed for an
extended time before and after the rhanges in the laws. In
addition to forcible rape, other felony sexual assaults that were
not specifically assaults on children were included. The names and
definitions of these crimes varied from jurisdiction to
jurisdiction; they are presented in Table 3.2. Separate analyses
vere performed for rape and for total sex offenses. When rape law
reforms included definitional changes, the closest equivalent
crimes were selected for the analysis of rapes after the legal

changes. In Table 3.2, the equivalents are listed together,
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separated by a hyphen. It should be noted that in some
jurisdictions it was not possible to select attempted rapes because
the crime was listed in the books only as "attempted felony."®

For four of the jurisdictions the analysis covered a
fourteen-year period, from 1970 through 1984, For the District of
Columbia the analysis started with 1973 because the Superior Court
of D.C. was glven Jurisdiction over felony cases beginning that
year. The Houston analysis ends in August, 1982 because of
problems with lost data after that point. The number of months
before and after the reforms varied somewhat, depending on when the
law was reformed in each state. The number of months after each law
reform is presented in Table 3.1.

With the exception of the short follow-up period after the
definitional changes in Illinois, we were able to consider
relatively long periods of time after the legal changes. Casper
and Brereton (1984) have pointed out the need for extensive
follow~-up in legal impact studies. It is not uncommon in the
criminal justice system for a reform to lead to immediate changes,
but for the actors in the system to later revert to o0ld norms of
behavior. 1In the esagerness to evaluate reforms as soon as
possible, researchers may miss these changes. The previous work on
rape reforms was limited in this way. Data were collected for only
three years following the Michigan reform (Marsh, et.al., 1982),
for twvo and a half years after the Washington laws were changed
(Loh, 1981), and for three years after the changes In Nebraska

(Gilchrist and Horney, 1980).
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Official court records were the source of data on indicted
cases, but the procedures used to obtain the data necessarily
varied from jurisdiction to jurisdiction. 1In one jurisdiction
(Atlanta) all data were obtained from court docket books in which
all felony cases were entered. Data collectors looked at all.
felony cases from 1970 through 1984 and selected the targeted
sexual assault cases. In two jurisdictions (Chicago and Houston)
lists of all target cases had to be made from docket listings of
all felony cases, and then the case files were pulled to obtain the
necessary information. 1In one jurisdiction (Washington, D.C.} a
listing of the target cases was obtained through the prosecutor's
computerized system, and then court files were pulled to code the
information. 1In another (Detroit), docket listings of all felcny
cases were used for the first six years, and after that the target
cases vere pulled through the court's computerized system (docket
listings were not available for the remaining years). Finally, for
one Jurisdiction (Philadelphia) we were able to obtaln all the
necessary information from the court's computerized system (no
docket books were avallable).

The data on rapes reported to the police in each jurisdiction
were obtained from the FBI's Uniform Crime Reports (UCR). For
Chicago, those data are not available for 1984 and 1985 because
figures furnished by the state-level UCR program were not in

accordance with national UCR guidelines.
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Variables Coded. For each indicted case, the following
information was coded:

1. Dates of offense, indictment/information, disposition

2. Four most serious offenses charged

3. Total number of charges filed

4. Type of disposition--dismissal, guilty plea, guilty or not
guilty verdict, whether verdict by judge or Jury

5. Four most serious conviction charges

6. Type of sentence--whether probation, Jjall, prison or other

7. Minimum and maximum incarceration sentence

8. Sex of victim

Analysis
The general framework for the statistical analysis was the

interrupted time-series design (Campbell and Stanley, 1966). This
design has a number of advantages over a simple before-and-after
design. By looking at multiple observations of a dependent
variable over an extended period of time both before and after some
intervention, one can determine whether a change coincident with
the interruption represents anything more than a long term trend,
statistical regression, or normal variability. One also can
determine the duration of any effects, and both level and slope
changes in a time series can be detected.

Interrupted time series analyses of monthly data were done
for the variables that are listed and defined in Table 3.3. For

the offenses included in "sex offenses", refer to Table 3.2. Our
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unit of analysis was the indicted case (the term indictment will be
used broadly to include informations filed in those Jjurisdictions
in which the grand jury is not used). When we consider indictments
as a percentage of reported rapes, we are having to use data from
two sources--the UCR and our population of cases from the court
files. Thus we do not have the perfect correspondence that we
would have if we had been able to follow individual cases from
report through court £iling. Because most indictments seem to
follow fairly close in time to the reports, and because there is no
good model for making other assumptions, we simply divided the
number of indictments filed in a given month by the number of rapes
reported in that same month. 1In all other analyses the data are
based on the indicted cases and month of indictment is used for the
time variable. Thus when we calculate convictions as a percentage
of indictments, we are looking at the percentage of cases indicted
in a particular month that resulted in conviction. Similarly the
time series of total convictions does not represent number of
convictions obtained in those months but the total number of
convictions obtained in the cases that were indicted in those
months.

In each time-series analysis the interruption was the change
in the rape laws of the particular Jjurisdiction. 1In the cases of
Washington, D.C. and Atlanta, where rape shield laws were enacted
(by case law in D.C.) at times different from repeal of

corroboration, the impact of both changes was assessed. 1In

.
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Chicago, separate analyses were done to measure impact of the rape
shield law and the later changes in definitions of sexual crimes.

Each series was analyzed according to procedures specified by
McCleary and Hay (1980). The initial step in the analysis is to
determine the appropriate statistical model for the noise component
of the time series, based on the relationship among the data
points. Autocorrelations and partial autocorrelations are
computed, and if these differ significantly from white nolse, then
there is evidence of dependence among the observations. In such a
case, lt must then be determined from the pattern of
autocorrelations and partial autocorrelations which auto regressive
moving average (ARIMA) model is appropriate for testing
statisitical significance of any effects of the intervention. All
analyses were done with the SAS statistical package.

As McCleary and Hay recommend, three basic models of impact
wvere tested for each serlies--an abrupt, permanent change, a
gradual, permanent change, and an abrupt, temporary change.
Interventions are modeled with dumny variables. The simplest
model, for example, represents an abrupt, permanent change by
coding the dummy variable "0" for all observations before the
intervention and "1" for all observations following the
intervention. The same coding is used in modeling a gradual,
permanent change, but a denominator factor is added to the eguation
representing the series. The abrupt, temporary model uses a pulse
variable--one coded "O" for all observations except the observation

at the time of the intervention, which is coded "1".
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controls. The major weakness of the quasi-experimental
time-series design is that it does not control for the "history"
threat to internal validity (Campbell and Stanley, 1986). Even
though a discontinuity in the series occurs at the time of the
intervention, it is guite possible that some other events occurring
at about the same time actually led to the effects noted. The
Michigan evaluation (Marsh, et.al., 1982) is the most comprehensive
of the studies to date of rape law reform, but the time-series
analyses in that study had no controls for the threat of history.
The authors, in fact, stated that "a nagging concern throughout the
evaluation of the law reform derived from realization that the
changes detected could have happened in the absence of the legal
reform™ (p. 82).

The factor most likely to compete with the legal changes as a
cause of increased arrests and convictions found in the Michigan
study is the influence of the women's movement and its facilitation
of a national awareness of the rape problem and greater sensitivity
to the treatment of victims of rape. The Michigan reform occurred
at the height of national publicity regarding the rape problem, and
thus the effects of the two could be confounded in what Lempert
(1966) calls the "history-selection interaction," with the law and
any system change both being expressions of the changes In public
attitudes. 1In fact, judges interviewed for the Michigan study who
believed that Jjurors had become more likely to convict in sexual

assault cases, did not believe the change was due to the law.
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Instead they attributed it to changes in public attitudes and the
impact of the women's movement (Marsh, et.al., p.56).

In order to deal with the history threat we chose to study
reformed jurisdictions that made their legal changes at different
times. 1If national attention to rape issues causes changes, these
should appear at approximately the same time in all the
jurisdictions. If each reform Jurisdiction shows changes occurring
at the time of intervention, however, the evidence for the
legal reform being the cause of the changes is greatly
strengthened.

Missing Data. Because the time-series analysis cannot be
performed with missing observations, we had to make decisions on
handling missing data. Simply omitting a month in the series when
data are missing is not acceptable because the calculation of the
autocorrelations would then be inaccurate, especially any seasonal
autocorrelations. Thus we established rules for substituting
values for missing data. 1In most cases data were missing not
because the information was unavailable but rather because there
were no cases during a month on which to base calculations or
because a calculation would involve division by zero. For example,
there may have been five indictments in a given month, but no
convictions. All the variables based on convictions--convictions
on the original charge, total incarcerations, percent incarcerated,
and average sentence--would then be missing for that month. 1In
these cases, any variables that represented totals were counted as

zeroes, since if there were no convictions, there would be zero
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people convicted on the original charge and zero incarcerated. For
the variables representing percentages and for the average sentence
variable, it is very misleading to represent those variables with
values of zero. For those variables values were computed as the
mean of the previous five observations.

Because of inappropriate reporting procedures and other
reasons, monthly observations were occasionally missing from the
Uniform Crime Reports data. In such cases, values were also

computed as the mean of the previous five observations.

RESULTS

Case Processjing

Table 3.4 presents descriptive data on the processing of rape
cases across the six jurisdictions from 1970 through 1984. The
data on reported rapes are from the FBI's Uniform Crime Reports;
the number of indictments and the outcome of 1ndicted cases.are
from our court records data. Table 3.4 indicates that there are
considerable differences in processing of cases as wvell as in
outcomes across the jurisdictions.

The indictment rate (indictments as a percentage of reported
rapes) ranges from a low of 18.4% in Houston to a high of 46.7% in
Philadelphia. The unusually high indictment rate in Philadelphia
may reflect the fact that 1t i1s the only Jjurlsdiction of the six in
wvhich the prosecutor's office has a special rape unit. Conviction
rates do not correspond in a clearly predictable way to the

indictment rates. O0Of the two jurisdictions with the lowest

43



i

indictment rates, one (Washington, D.C.) has the highest conviction
rate, but the other (Houston) has one of the two lowest conviction
rates. Thus it is not possible to say that jurisdictions obtain
higher conviction rates by being more selective in prosecution.

Case outcomes differ markedly from jurisdiction to
jurisdiction. The overall conviction rate ranges from 55.8% in
Philadelphia to 75.5% in D.C. The two jurisdictions with the
lowest conviction rates--Houston with 56.6% and Philadelpﬁia with
55.8%--show very different patterns. 1In Philadelphia the
relatively low rate seems to be the result of a policy against plea
bargaining that results in a very high rate of trials and in a very
low rate of tuilty pleas. 1In Houston, on the other hand, the trial
rate is the lowest of all the jurisdictions at 23.7%, there is an
intermediate rate of quilty pleas, with 38.2% pleading guilty, but
there is the highest rate of dismissals, with 38% of the cases
dismissed after indictment.

The two Jurisdictions with the highest conviction rates have
the highest rate of quilty pleas, but their trial patterns are
different. In the District of Columbia the overall conviction rate
is 75.5%; in that jurisdiction 38.2% of the cases go to trial and
48.4% result in guilty pleas. 1In Atlanta, with a conviction rate
of 72.5% the trial rate is as low as that of Houston--24%--and the
rate of gquilty pleas is the highest of all the Jurisdictions, at
54.3%.

The disposition patterns for the indicted cases vary

considerably across Jurisdictions. The percentage of cases going
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to trial, for example, is only 23.7% in Houston but is 61.5% 1in
Philadelphia, where the prosecutor has a policy of aveiding plea
bargaining. Dismissal rates after indictment range from 13.4% in
Washington, D.C. to 38% in Houston, with all the other
jurisdictions dismissing between 16 and 20% of the cases. The
breakdown between jury trials and bench trials also differs
greatly. In Detroit, where 37.5% of all cases go to trial, only
47.2% of those are jury trials, while in D.C. with a similar
overall trial rate of 38.2%, 94.6% of the trials are by jury.
There is a general pattern in which jurisdictions with the
lowest rate of cases going to trial have the highest trial
conviction rates. We can assume that in these Jurisdictions the

weaker cases are dismissed or offered plea bargains. In three

jurisdictions--Chicago, Philadelphia, and D.C.--the conviction rate

is higher in jury trials than in bench trials, with jury conviction

rates of 79%, 63.5% and 74%, respectively, and bench conviction
rates of 51%, 50.8%, and 30%. 1In Detroit and Houston the pattern
Is reversed with bench conviction rates of 64% and 87.9% and Jjury
conviction rates of 52.9% and 77.1%.

Washington, D.C. appears to use reduction in the severity of
charges the most in plea bargaining, and they have the second
highest rate of guilty pleas. Atlanta, with the highest rate of
gulilty pleas, uses plea bargaining for sentence, and that
Jurisdiction has the hlghest percentage of convicted offenders

being placed on probation.
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Incarceration rates also vary widely across the jurisdictions.
Of those convicted of original charges, 99.6% are lncarcerated in
Chicago, whereas the incarceration rate in Atlanta is 75.3%. In
Chicago, prison sentences are mandatory for those convicted of
rape, while in Atlanta plea bargaining on sentences and convictions
under the First Offender Act apparently account for the lower

incarceration rate.

Time-Series Analyses
- Table 3.5 presents a summary of the results of time-series
analyses on 16 variables in the six jurisdictions. Consistently
significant effects were found only in the Jjurisdiction which
enacted the most comprehensive reforms. Although some effects were
found in other Jjurisdictions, none showed the consistent patterns

of change evinced in Detroit.

Detroit. Of the jurisdictions we studied, Michigan enacted by
far the most comprehensive reforms in the rape laws. 1In 1975 the
crime of rape wvas redefined with four degrees of criminal sexual
conduct, strong rape shield laws were implemented, and both
corroboration and resistance requirements were eliminated. A2as
indicated in Table 3.5 these changes apparently resulted in
considerable impact on the processing of rape cases in Detroit. The
details of these results are presented in Table 3.6 which gives the
parameter values for the impact models constructed, and in Figures
la through 11 which are plots of the monthly data for the dependent

variables studied in Detroit. The months are the 180 months from
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January, 1970 through December, 1984. The vertical dotted line
represents the implementation of the comprehensive changes in
Michigan rape laws on April 1, 1975.

Figure la shows the monthly totals of reported forcible rapes,
according to the Uniform Crime Reports. There was a fairly steady
increasing trend in reports before the 1975 law. Reports continued
upvard briefly after the change and then seemed to stabilize at a
rather steady rate. The statistical analysis indicated a
significant increase in reports of about 26 reports per month as a
result of the new law. In order to compare the pattern in rape
reports with general crime trends, we looked at reports of robbery
and felony assault for the period 1970 through 1980. Plots of
these data are presented in Figure 1lb and 1lc. The pattern for
robbery is quite different from that of reported rapes, and a
time-series analysis of reported robberies indicates no change at
the time of the 1975 rape reform laws. Reported assaults follow a
trend very similar to that of reported rapes, with the increasing
trend before 1975 and the stabillzatlion afterwards, but the
time~series analysis showed no significant change in level at the
time of the intervention. These data provide supporting evidence
that the increase in reported rapes may have indeed been due to the
change ln rape laws and the surrounding publicity.

Figures 14 through 11 are for the rape variables measured from
the court files. 1In Detroit, these variables are defined for the
offenses of rape, sodomy and gross indecency before the 1975 legal

changes and for the offenses of first and third degree criminal

47




PR Ui 220 1)

sexual conduct after the changes. Second degree criminal sexual
conduct (aggravated sexual contact without penetration) and fourth
degree criminal sexual conduct (sexual contact without penetration)
were excluded from these variables because they are crimes that
would not have been defined as rape before the laws changed. The
definitional changes made it impossible to achieve a perfect
correspondence between the offenses before and after the reforms.
Penetration with an object, for example, 1s criminal sexual conduct
after 1975; before 1975 it could have been charged a number of
different ways, and may have been charged as an offense such as
assault that included a great many non-sexual crimes. Criminal
sexual conduct as defined in the new laws is gender neutral whereas
rape under the o0ld common law meant there could be no male victims.
Thus the new offenses are more inclusive than the o0ld crime of
rape, even when restricting the measure to first and third degree
criminal sexual conduct. Comparing rape, sodomy and gross
indecency charges with first and third degree criminal sexual
conduct, although imperfect, seemed to be the best option
available.

The pattern for total rape indictments (Figure 1d) follows a
pattern similar to that of reported rapes, although the increase
after the reform of the laws is even more obvious. This greater
increase is reflected in the analysis for indictments as a
percentage of reported rapes; a significant increase of 20% was

found to follow the legal changes (see Flgure 1le).
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The increase in indictments for rape was also followed by an
increase in total convictions (Figure 1f), but the prediction that
the likelihood of conviction would increase was not borne out.
Figure 1g and Table 3.6 indicate that the percertage of rape
indictments that resulted in convictions did not increase. It does
seem clear from Lhe graph, howvever, that-there wvas no decline in
the percentage of convictions as the number and percentage of
indicted cases rose.

As the number of convictions increased after the passage of
the new laws, so did the number of convictions on the original
charge of rape (Figure’lh). Figure 1i indicates that there was no
change in the percentage of cases that resulted in a conviction on
the original charge, and thus, no indication of an increase in plea
bargaining. In fact the percentage of cases convicted on the
original charge increased after the legislative reforms, although
our statistical tests did not show a significant impact. |

The legal changes resulted in more of the offenders who were
convicted of rape being sentenced to prison (Figure 1j), but this
impact can be attrlibuted to the increase in convictions rather than
a greater likelihood of sentencing to incarceration, because when
number of incarcerations 1s analyzed as a percentage of convictions
(Figure 1k), there is no significant impact. For those who were
sentenced to prison for rape, however, the average sentence was
significantly longer after the rape law reforms, with an average

increase of 54 months (Figure 11).
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When time-series analyses were performed for variables that
included all the major sexual assaults the results paralleled those
found for rape and first and third degree CSC (Table 3.6). There
vere significant increases in total indictments, total convictions,
total incarcerations and average sentence, but no significant
changes for convictions as a percentage of indictments or for
incarcerations as a percentage of convictions.

In summary, in Detroit, our analysis showed a greater number
of reported rapes, a greater likelihood of indictment for the cases
repcrted, more total indictments, convicticns, and incarcerations
for rape and longer sentences for those sentenced to prison for
rape. There was no increase in the likelihood of conviction once
indicted, and there was no significant change in whether offenders

were convicted on the original charge or on lesser charges.

Chicago

The state of Illinois also enacted comprehensive rape reform
legislation, but the major changes occurred several years apart. A
strong rape shield law was Iimplemented in 1978, and then in 1984
the crime of rape was redefined as criminal sexual assault and
aggravated criminal sexual assault, and the resistance requirement
was eliminated. The results we found in Chicago, however, were
very different from those found in Detroit. The results of our
time-series analyses are presented in Table 3.7, and the monthly
data for our dependent varlables are plotted in Flgures 2a through

2p. The analyses of the impact of the rape shield law were based
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on monthly data from January, 1970 through June, 1984. We excluded
data from after the second legal changes (July, 1984) because
effects of the later reform complicated the modeling of impact of
the earlier reform. The vertical line on the plots in Figures 2a
through 2j represents the rape shield law that went into effect in
January, 1978. Our analyses indicate no impact of the rape shield
law on total reports, indictments, convictions, or incarcerations.
Similarly there was no impact on indictments as a percent of
reports or on likelihood of conviction once irdicted. Figures 2b,
2d, 2f and 2h show similar patterns for indictments, convictions,
convictions on original charge, and incarcerations. There were
increases in all these measures from 1970 up until 1975, followed
by a decrease until after the rape shleld legislation in 1978.
Then there was another long-term increase up until about 1881 and
then another decline. The level reached after the legislative
changes was little if any higher than the level reached around
1975. These data tend to follow the pattern in reported rapes
(Flgure 2a) although the data for reports are quite varlable. We
are reluctant to attribute the increases after the rape law reforms
to the law itself since the change is so gradual (over a three year
period) and since a similar pattern also occurred before the
reforms.

The only significant effect in Chicago was an increase of
almost 48 months in average maximum sentence for those incarcerated
for rape (Figure 2Jj) after the rape shield lav was enacted. On the

other hand, there was no increase in the incarceraticn rate. In
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fact, the graph for incarceration rate for those convicted of rape
(Figure 21) shows almost no variability since the law in Illinois
makes prison a mandatory sentence for those offenders.

Figures 2k through 2p show monthly data from January, 1970
through June, 1985, with two vertical lines to represent the rape
shield law (1978) and the definitional and other changes that went
into effect in July, 1984. These analyses were for all sex
cffenses togethexr, but they are not really corparable offenses
before and after the legal reforms. The definition of criminal
sexual assault under the new law includes what was previously
indecent liberties with a child and incest. We did not collect
data on these offenses Involving children before the 1984 change,
and we were not able to separate those cases out after the reforms.
The analyses indicate that after the definitional changes in the
Illinois law, there was a higher conviction rate (Figure 2m), but
the percentage of those convicted who were sentenced to prison
decreased (Figure 20). These last results must be evaluated
cautiously because they are based on data for only twvelve months
after the legal changes that took place in 1984, and they may
merely reflect the different composition of offenses represented.

Irn summary, the data for Chicago indlcate that the passage of
the rape shield law in 1978 led only to longer maximum sentences
for those convicted of rape. The results of the 1984 definitional

changes are inconclusive.
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Pennsylvania enacted what we considered to be moderate rape
law reforms. The rape shield law implemented in 1976 is a strong
one that prohibits evidence of prior sexual activity with persons
other than the defendant; recent court decisions, however, have
allowed some exceptions to the shield. Pennsylvanla also repealed
corroboration, prompt complaint, and resistance requirements, but
traditional Model Penal Code-type definitions of rape have been
retained. The plots of Philadelphia time series data appear in
Figures 3a through 3j, and Tabies 3.8 and 3.9 summarize the
statistical analyses. The Philadelphia time series data were
somewhat difficult to model; thus the need for two tables to
present the analyses. The series for reports (plotted in Figure
3a), indictments (Figure 3b), convictions (Figure 3d), convictions
on original charge (Figure 3f), and incarcerations (Figure 3h)
appeared to need differencing before identifying the model
parameters. When differenced, the data indicated significant
impacts of the rape law reforms, but the model parameters were very
close to 1.00, indicating a possible problem with the differencing.
We therefore tried to model the serlies without differencing; we
were able to do so for all the series except total incarcerations
for rape, but the series were not easily modeled. Table 3.9 shows
in the section "Correct Intervention" that most of the series
requlred two or three autoregressive parameters. With

differencing, however, the analyses indlicated slignificant impacts
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of the legislation. Because the plots of the time series seemed to
show increases occurxring before the legal changes took place, we

modeled the series again with the dummy variable for the

intervention coded as if the intervention occurred in 1974 instead
of 1976. With the intervention thus moved back two years, the
models for the series were much more parsimonious, requiring either
one or no autoregressive parameter in all except one case (which
required two parameters), and the intervention parameters became
even larger and had much higher t values. It seems, therefore,
that in Philadelphia some factor other than the legal changes
affected the number of cases in the system at least two years
before the Pennsylvania statutes were changed.

The models for indictments as a percent of cases reported
(plotted in Figure 3c), convictions as a percent of cases indicted
(Figure 3e), and percent convicted on original charge (Figure 3g)
wvere much more stralghtforward, and the analyses showed no impact
of the legal changes on any of these variables. The only evidence
of change in Philadelphia associated with the rape law reforms is
in the area of sentenclng. There was an increase iIn the percentage
of defendants convicted of rape who were sentenced to prison
(Figure 3i), and their average maximum sentences also increased by
just over 10 months (Figure 33j). The analyses for all sex
offenses together showed no significant impact of the legislative

reforms on any of the variables.
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Figures 4a through 41 present the time series plots for
Washington, D.C. The vertical lines indicate the two interventions
in P.C., which were changes in case law rather than statutory
changes; a 1976 case abrogated the corroboration requirement for
rape cases, and a 1978 case established a rape shield provision.
Results of the statistical analyses for D.C. data are summarized in
Table 3.10. The only evidence we found of change in the predicted
direction are the significant increases in average sentence for
those incarcerated.

Two results were in a direction contrary to our predictions.

A decrease in the number of reported rapes appeared after the
elimination of the corroboration requirement (Figure 4a), and a
decrease in total convictions was found in ths analyses when elther
corroboration elimination or the rape shield ruling was modeled as
the intervention (Figure 4d). We have no theoretical rationale to
explain such decreases; we suspect that they are merely

colncidental with the new laws.

Atlanta

The reforms enacted in Georgia are fairly weak. The crime of
rape is traditionally defined as carnal knowledge of a woman by
force and against her will and resistance by the victinm is
required. 1In 1978 the legislature did eliminate the corroboration
requirement, and in 1976 a rape shield law was enacted, but that

statute still glves Judges considerable discretion to admit sexual

55



i

conduct evidence. The time series for Atlanta variables are
plotted in Figures 5a to 5j and Table 3.11 summarlizes the

statistical analyses.

The initial statistical analyses indicated significant
increases in total indictments, total convictions, percentage of
rape indictments resulting in conviction (and the same for all
sexual assaults), total convictions on the original charge,
incarcerations, and average sentence. The plots for these series
(Figures 5b, 54, 53, 5£, 5h, 5Jj), however, seemed to show gradual
trends that actually started before implementation of the reformed
rape laws. We therefore explored these effects further by coding
the dummy variable for the legal intervention as "1" two years
before the 1976 change in the law. Table 3.11 shows in the column
labeled "Prepost-Moved Back Two Years" that the results remained
significant with modeling the intervention two years earlier than
it actually occurred. Thus, the original analyses for those
variables seemed to be picking up trends that started well before
the rape lawv reforms. All other variables showed no significant
changes.

The plot of reported rapes shows an increase in reporting
occurring around 1973 (month 36) that may be the reason for the
earlier increase in total indictments and total convictions. The
statistical analysis, however, did not indicate a significant
increase in reports. One problem in modeling many of the time
series occurs when a trend starts coincident with the change in

laws. If there is an overall trend to a series it must be removed
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through differencing before the ARIMA models can be identified.
When trends shift in the middle of a series, however, the data are
often ambiguous in indicating a need for ditferencing. 1In general,
when differencing produced very large parameter values (over .90
for p or q) ve tried to model the series without differencing
{McCleary and Hay 1982), but sometimes that was impossible to
accomplish while still meeting other criteria for an acceptable
model. In the case of Atlanta, the model for reported rapes
required differencing while the other variables could be modeled
without differencing (see Table 3.11). Differencing makes it less
likely that a significant impact of the intervention will be
detected; thus, this may explain the lack of impact with reported
rapes in spite of the appearance of the graph, and the significant
impacts determined for the indictment and conviction variables. So
it is possible that the increases in indictments and convictions

measured merely followed an increase in reported rapes around 1973.

Houston

We also characterized the rape reform laws in Texas as weak,
since we were not evaluating the definitlonal changes that were
enacted in 1983. The rape shield law implemented in 1975 does not
categorically exclude any sexual conduct evidence; rather, such
evidence can be admitted 1f the judge finds that the evidence is
material and that its inflammatory nature does not outweigh its
prejudicial effect. The time-serles plots for Houston data are

presented in Figures 6a through 61 and the statistical analyses are
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summarized in Table 3.12. The initial statistical analyses
indicated significant increases for all variables except
indictments as a percentage of reports and total incarcerations for
all sex offenses. When the graphs for the variables are examined,
however, it 1s apparent that the level for most varliables remained
fairly constant for several years after the Texas rape law reforms
vere implemented, and that increases started to show up three to
four years later.

In order to determine whether the statistical analysis was
reflecting those later increases, the dummy variable for the legal
intervention, which is normally coded "0" before the change in law
and "1" after the change, was coded 07 before the change, "1" for
two years after the change, and "0" for the rest of the series.
With that change the significant effects disappeared for most
variables, indicating that the effects in the earlier analyses were
the later occurring increases (see Table 3.12 under the column
labelled "Prepost-Two Years"). 2Aalthough it would not be unusual to
have delayed effects in the implementation of a new law, the length
of time between the legal changes iIn Texas and any sign of impact
in Houston seems too great to justify concluding that the changes
were due to reforms in the laws. One guess ils that increases in
our case variables may be related to general increases in crime in
Houston at that time (approximately 1978 to 1980 or months 96 to
120 on the graphs). Plots of monthly reports of robberies and

assaults (Figures 6b and 6c¢c) show similar increases at that time.
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Three variables still showed a significant impact even after
the recoding of the dummy variable. One was percent incarcerated
for all sex offenses (although significant only at the .10 level),
and another was average sentence for rape, with an increase of
approximately 53 months after the rape shield law was enacted (see
Figure 6j). Additionally the increase in reported rapes remained
significant (see Figure 6a) although the impact was modeled as a
very slow gradual change. It is interesting to note that among the
variables for which the later changes were indicated, indictments
as a proportion of reports decreased rather than increased as might
be predicted (see Figure 6e). Thus, as reports of rapes in Houston

increased, the number of indictments did not keep pace.

Summa nd Disc ion

Interrupted time-series analyses were used to test predictions
about how changes in the rape laws of six jurisdictions would
affect the reporting of rape and the processing of rape cases. The
only impact found across several jurisdictions was an increase in
the average sentences imposed for those convicted of sex offenses.
Otherwise, consistently significantly effects were found only in
Detroit, the jurisdiction that enacted the most comprehensive
refornms.

The increase in average sentences was found in all
jurisdictions (although not attributed specifically to the law
reforms in Atlanta). We suspect that this widespread finding

indicates that the sentencing decision is more susceptible to
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influence by legél reforms and public concern than other decisions
made by criminal justice officials. The sentencing decision
involves great discretion, little review, and is less dependent on
factual input than other declsions. Once an offender has been
convicted the law allows judges considerable latitude in
determining length of sentence. The enaétment of rape law reforms
in each jurisdiction represented, at the very least, a public
concern that rapes must be treated as very serious offenses. Even
though most of the reforms were not directly aimed at increasing
sentence length, the resulting increases may reflect the judges'
more serious treatment of these cases.

In Detroit the analyses showed increases in reported rapes, in
indictments, convictions, convictions on original charge,
incarcerations, and average sentences. There vas also a
significant impact in the indictment rate, as measured by the
number of indictments in a month divided by the number of rapes
reported to the police. There were no changes in the rates of
conviction, conviction on orlginal charge or incarceration.

The Detroit results could be interpreted in different ways.
First, we have to assume that the increases in absolute numbers of
convictions, convictions on original charge and incarcerations were
due primarily to the increase in indictments, since we did not £find
significant increases in the rates of these variables (i.e.,
convictlons divided by indlictments, convictions on original charge

divided by convictions, or incarcerations divided by convictions).
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These aspects of case processing are indeed probably the least
likely to be affected by legal reforms.

Convictions, especially, would seem to be resistant to impact.
Determinations of guilt or innocence are based on the mass of
evidence in a case, of which the evidence affected by the rape
shield laws is a tiny portion. Additionally, the rape shield laws
are dlirected at the trial process. The fact that in many
jurisdictions few defendants go to trial further reduces the chance
of impact on conviction rate. Elimination of corroboration and
resistance requirements, which were predicted to increase
conviction rates, may not, in practice, have removed major hurdles
to conviction in rape cases. In most jurisdictions the case law
had reached such broad interpretations of corroboration (such as
the victim's telling a third party about the incident), and had
been so loose in the requirements for reasonable resistance, that
these legal requirements probably were not significant factars
leading to acquittals. On the other hand, when Jjuries or judges
expect corroboration or resistance, the elimination of the legal
requirements does not prevent them from considering these issues in
reaching their verdicts.

Some reform advocates predicted that the definitional changes
enacted in Michigan would affect conviction rates by facilitating
plea bargaining. Under the o0ld laws prosecutors may have
considered the difference between rape and any other charge too
great to offer pleas to lesser charges. With the gradations of

sexual assault and commensurate penalties under the new laws, there
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might be a greater willingness to offer charge reductions, since
the crimes would still be sexual assaults and carry serious
penalties. These predictions were not borne out, as we found no
significant impact on the rate of convictions on original charges.
In fact, although the change was not statistically significant,
that rate increased rather than decreased. It is possible that the
stress on the seriousness of the crime of rape that permeated the
reform legislation created an unwillingness to plea bargain that
counteracted the facilitative effects of the definitional changes.
In fact, from our Detroit interviews (see Appendix C) we learned
the the Wayne County Prosecutor's Office has a plea bargaining
policy for rape cases under which there are no plea bargains unless
the complainant's approval is obtained. additionally CSC 1 cases
can only be negotiated down to CSC 3 charges except in unusual
circumstances, and CSC 3 charges cannot be reduced.

The most important effects of the Michigan laws were the
increases in reporting of rapes and in the rate of indictments.
Because we had to rely on Uniform Crime Reports we know only that
the number of reports increased. It is not possible to know
conclusively whether this increase represented an increase in
likelihood of reporting, an increase in the actual crime rate, or
both. There were no victimization data availablé to provide other
estimates of actual offense rates. Because it is possible that the
lawv reforms coincided with an increase in offense rate, we made the
comparisons with reported robberies and reported assaults as

described above. The different results for reported rapes
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encourage us to believe that the observed increase was not just
part of a general increase in crime rates. Although it might have
been predicted that reporting rates were not likely to be affected
by the reforms because the public would be the least likely to know
about the legal changes, the results are less surprising in Detroit
than they would have been in other jurisdictions. Michigan was the
first state to enact dramatic and comprehensive changes in rape
laws, and the legislative changes were the result of a
well-organized and highly visible effort on the part of women's
groups. The changes also occurred at a time when the crime of rape
was receiving considerable attention from the media across the
country. These factors meant that there was considerable publicity
surrounding the Michigan reforms, and therefore a greater
likelihood of reporting being influenced.

The increase in indictment rate represents the major impact on
the decision making of criminal Jjustice officials. Because we do
not have monthly arrest data, we cannot say conclusively whether
the result represents decisions by police or by prosecutors,
although it seems more likely thap prosecutors would be affected
since the legal changes were directed more at the factors
determining likelihood of obtaining convictions at trial. We also
had reports from the Detroit police that prosecutors had been
refusing fewexr warrants in rape cases since the passage of the
laws, and a victim-witness unit respondent believed that more "date

rape" cases were getting into the court system (see Appendix C).
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The interpretation of the impact on indictment rate is clouded
by the definitional changes that were part of the comprehensive
reforms. As explained earlier, it was impossible to have perfectly
comparable measures of rape before and after the laws changed.

Thus it 1s possible that the observed results may reflect in part
the greater inclusiveness of the post-reform definitions. For the
measure of percent indicted we were not tracking cases but rather
were dividing the number of indictments, as obtained from the court
records, by the number of reports, as measured by the Uniform Crime
Reports. The UCR definition of forcible rape did not change over
time; Detroit police recode the post-reform charges to meet the UCR
criteria. Thus in our measure of percent indicted, the denominator
is based on the same kinds of cases before and after the
intervention, but the numerator is based on a different mix of
cases. Without more information on the cases, o6f the kind that
would be found only in police reports, it is impossible to create
perfectly equivalent numerators. By including sodomy and gross
indecency with rape for the pre-reform measures, and by eliminating
second and fourth degree sexual assault from the post-reform
measures we believe we have come quite close to equivalent
measures. Both the before and after measures include male
victims, non-vaginal penetration, and non-forcible sexual
penetration with minors. The offenses probably included in the
post-reform measures but not in the pre-reform measures are

penetration with an object and incest.
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Marsh, et al. (1982), in their study of the Michigan rape law
reforms, found somewhat different results from those we have
reported. They found no impact on reported rapes but a significant
increase in the number of convictions on original charges and a
significant decrease in convictions oﬁ lesser charges. They also
indicated an increase in the rate of convictions as charged
(convictions as charged divided by reports). 1In contrast, we found
an increase in reported rapes but no significant increase in the
rate of convictions as charged (convictions on o;iginal charge
divided by indictmentsj. We, like Marsh, et al., found an increase
in the total number of convictions on original chaxge, but we
concluded that this result prcbably reflected the increase in
indictments, since we found no significant increase in the rate
variable. There are a number of factors that may account for the
different results.

First, Marsh, et al., used statewide data from the Michigan
police, whereas our data were from the Detrolt Recorder's Court;
thus it is possible that Jjurisdictlional differences could account
for the discrepant cutcomes. Se¢cond, Marsh, et al., also used
interrupted time-series analysis, but their time period was for the
three years before and the three years after the reforms, whereas
our analysis covered a fourteen-year period. Additionally, their
results on the rate of convictions as charged was based only on
seven observations of yearly rates and not on a monthly time-series
analysis. Our results with 180 monthly observations indicated an

increase in the rate, but not a statistically significant increase.
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Third, we are not sure which offenses werse included in the Marsh
analyses. The offernse of rape was the basis for the pre-reform
measure, but their reports do not indicate which of the post-reform
criminal sexual assault offenses were included. This would have no
bearing on the analysis of reports, but could influence the
findings on convictions.

One interpretation of our finding that major impact was
limited to Detroit is that the criminal Jjustice system can only be
affected by the kind of dramatic, comprehensive changes that were
made in Michigan. Detroit was our only jurisdiction in which all
the major reforms were made at one time, and in which all were
strong reforms. The weaker reforms in other Jjurisdictions or the
piecemeal nature of some of the stronger reforms may have precluded
the kind of breocad impact on case processing that reformers
predicted. From our interview data (see Appendix C) It also
appears that criminal justice system officials in Detroit perceived
more pressure from organized women's groups than did officials in
other jurisdictions. Thus the strong reforms in Michigan were
apparently accompanied by a closer monitoring of the system by the

advocates of reform.
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Jurisdiction

Detroit

Chicago

Philadelphia

Houston

Atianta

D.C.

REFORM DATES AND FOLLOWUP PERIODS

Reform and Date

Comprehensive--
4-1-75

Rape Shield--
1-4-78
Definitions--
7-1-84

Rape Shield--
6-17-76

Rape Shield--
9-1-75

Rape Shield--
7-1-76
Corroboration--
7-1-78

Rape Shield--
9-2-77
Corroboration--
5-3-76

TABLE 3.1
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Number Years after Reform

9 years 9 months

8 years

1 year
8 years 6 months
8 years

8 years 6 months

6 years 6 months

7 years 4 months

8 years B months
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TABLE 3.2

OFFENSES CODED

Atlanta, Georgia

Rape
Aggravated assault with intent to rape
Aggravated sodomy

Chicago, lliinois

Rape - aggravated criminal sexual assauit, criminal sexual assauilt
Deviate sexual assault -- aggravated criminal sexual assault, criminal sexual assault

Detroit, Michigan

Rape -- first or third degree criminal sexual conduct

Sodomy -- first or third degree criminal sexual conduct

Gross indecency -- first or third degree criminal sexual conduct
Second degree criminal sexual conduct

Attempted rape

Attempted first or second degree criminal sexual conduct
Attempted gross indecency

Assault with intent to commit rape or sodomy

Assault with intent to commit criminal sexual conduct

Houston, Texas

Rape

Aggravated rape

Sexual abuse

Aggravated sexual abuse
Sodomy

Attempted aggravated rape
Assault with intent to rape
Burglary with intent o rape

Philadelphia, Pennsylvania

Rape

Attempted rape

Involuntary deviate sexual intercourse
Attempted involuntary deviate sexual intercourse
Assault and burglary with intent to ravish
Burglary with intent o ravish and rape

Assault with intent to commiit sodomy

Washington, D.C.

Rape

Rape while armed

Sodomy

Sodomy while armed

Assault with intent to rape while armed

Assault with intent to commit sodomy while armed
Assault with intent to rape
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TABLE 3.3

DEPENDENT VARIABLES FOR THE TIME-SERIES ANALYSIS

% Convicted

Convictions on
Original Charge

% Convicted on
Original Charge

' Incarcerations

% Incarcerated

Average Sentence

ALL SEX OFFENSES

Indictments

Convictions

% Convicted
Incarcerations
% Incarcerated

Average Sentence

VARIABLE DEFINITION
| RAPE
Reports Number of reports of forcible rape (UCR data)
Indictments Number of defendants with rape as most serious charge on indictment or information
% indicted Indictments divided by reports
Convictions Number of defendants charged with rape who were convicted on any charge

Convictions on any charge divided by indictments for rape

Number of defendants charged with rape and convicted of rape

Convictions for rape divided by indictments for rape

Number of defendants convicted of rape who were incarcerated
Incarcerations for rape divided by convictions for rape

Average maximum sentence (in months) for defendants incarcerated for rape

Number of defendants with a sex offense as the most serious charge on the indictment or

information

Number of defendants charged with sex offenses and convicted on any charge
Convictions on any charge divided by indictments for sex offenses

Number of defendants convicted of sex offenses who were incarcerated
incarcerations for sex offenses divided by convictions for sex offenses

Average maximum sentence (in months) for defendants incarcerated for sex offenses
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# Reports
# Indictments

. Indictments as
% of Reports

Qutcome of Indicted
Cases

Convicted of Original
Charge

Convicted of Other
Charge

Total Convicted

Total Not Convicted

Method of Disposition

Trial
Guilty Plea

Dismissal

Trials
Jury Trial
Bench Trial

Jury Conviction
Rate

Bench Conviction
Rate

Overall Trial
Conviction Rate

Detroit

14191

4010

28.3%

33.2%

32.8%
66.1%

33.9%

37.5%

44.1%

18.4%

47.2%

52.3%

52.9%

64.0%

58.6%

Chicagob

19025

4628

45.7%

20.0%
65.7%

34.3%

39.5%

43.0%

17.4%

77.0%

23.0%

79.0%

51.0%

57.4%

TABLE 3.4

DESCRIPTIVE DATA

Philadelphia

8858

4138

46.7%

35.6%

20.2%
55.8%

44.2%

61.5%
22.2%

16.5%

31.2%

68.8%

63.5%

50.8%

54.8%
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DEFENDANTS CHARGED WITH RAPE?

Houston®

8964

1653

18.4%

41.3%

15.3%
56.6%

43.4%

23.7%

38.2%

38.0%

75.5%

24.5%

87.9%

79.7%

Atlanta

5910

1413

23.9%

29.1%
72.5%

27.5%

24.0%
54.3%

20.8%

71.7%

Washington
D.C.

4749

960

20.2%

29.2%

46.3%
75.5%

24.5%

38.2%

48.4%

13.4%

94.6%

5.4%

74.0%

30.0%

71.6%



TABLE 3.4 (CONTINUED)
l Washington
Detroit Chicago Philadelphia Houston Atlanta D.C.

I Guilty Pleas

Severity of
Charges Reduced 48.2% 31.3% 45.0% 29.9% 35.7% 78.9%
‘ Number of

Charges Reduced 63.8% 67.3% 93.3% 26.1% 23.5% 89.1%
' Type of Sentence

Probatior 18.5% 0.1% 12.1% 18.2% 24.7%f 14.5%
! Jail 2.8% 0.3% 0.3% 9.1% 2.6% 7.0%

Prison 78.4% 99.3% 85.6% 66.5% 72.7% 73.1%
’ Other 0.3% 0.2% 2.0% 5.2% - 5.5%

Total Incarcerated 81.2% 99.6% 85.9% 75.6% 75.3% 80.1%

Length of Sentence®

Convicted of

Original Charge 180.0 120.0 120.0 180.0 120.0 288.0
\

Convicted of

Other Charge 120.0 36.0 24.0 36.0 12.0 180.0

9in Detroit includes defendants charged with rape (before 4-1-75) or 1st or 3rd degree criminal sexual conduct (after 4-1-75). In Chicago includes rape (b
7-1-84) or aggravated criminal sexual assault and criminal assault (after 4-1-75). In Philadelphia and Atlanta includes rape. In Houston
inclgdes aggravated rape or rape. In Washington, D.C. includes armed rape and rape.
For Chicago # reports, clearance rate, # indictments, % indicted (of reports) and % indicted (of cleared offenses) are based on data from
1970-1983 because UCR data were not available for 1984.
For Houston all measures are based on data from 1970 through August 1982.
deor Washington, D.C. all measures are based on data from 1973-1984.
€in Atlanta, records did not distinguish between jury and bench trials,
Includes those sentenced under First Offender Act.
&Median maximum sentence in months for those convicted of rape.
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TABLE 3.5
TIME-SERIES DATA

SUMMARY OF IMPACT ANALYSIS

WASHINGTON,

DETROIT CHICAGO PHILADELPHIA HOUSTON ATLANTA D.C.
Variable SHIELD DEF SHIELD CORR SHIELD CORR
BRape
Reports * — - - * — — - -
Indictments * — - — — — — — —
% Indicted * - - - - - - - -
Convictions * — —_ — — — — — -
% Convicted — —-— — — — — - —
Convictions on
Original Charge * - - - - - - - —
% Convicted on
Original Charge - - - -— — — — — -
Incarcerations * - — - — — — —— -
% Incarcerated — - - * —_ — - - -
Average Sentence * * * * * — — * *
ALL SEX OFFENSES
Indictments * — — — — — — — -
Convictions * — - * — — — - —
% Convicted — — - — - — - — -
Incarcerations * - —_ — — — — — —
% Incarcerated — - — — — — — — —
Average Sentence * * — - — - - * *
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TABLE 3.6
DETROIT

SUMMARY OF INTERVENTION MODELS

|

Arima Model
for Arima
Variable Noise_Component Parameters Prepost
l RAPE
Reports (0,1,1)(0,1,1)1, MA1 = .62*** 26.53**
' MA2 = .68***
u Indictments (1,1,1) MA1 =-74*** 8.62*
AR1 = -17*
% Indicted (0,0,3) MA1 =-13* BFEF
MA2 = .22%**
MA3 = -31***
Convictions (1,1,1) MA1 = .82%** 5.30*
AR1 = -21**
% Convicted (0,0,0) -2.26
Convictions on
Original Charge (0,1,1) MA1 = .88*** 5.67***
% Convicted on
Original Charge 0,1,1) MA1 = .85*** .07
Incarcerations (0,0,0) 9.43***
% Incarcerated ,1,1) MA1 = .82*** -15
~ Average Sentence (0,0,1) MA1 =-18** 62.54***
. ALL SEX OFFENSES
indictments 0,1,1) MA1 = .BO*** 11.44**
Convictions (0,1,1) MA1 = .Bg*** 7.20%*
” % Convicted (0,0,0) -56
Incarcerations (0,0,0) Q.78***
\ % Incarcerations (0,1,1) MA1 = .82*%** -123
Average Sentence 0,0,1) MA1 =-17** 72.4***
3
***n < .01 **p < .05 *n < .10
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TABLE 3.7
CHICAGO

SUMMARY OF INTERVENTION MODELS

Arima Model
for Arima Prepost- Prepost-
Variable Noise Component Parameters Shield Definition
RAPE
Reports (2,0,0) AR1 = .18** .95
AR2 = ,26***

Indictments 0,1,1) MA1 = .68*** -6.18
% Indicted 0,1,1) MA1 = .84%** -42
Convictions (0,1,1) MA1 = 75%** -1.10
% Convicted (0,0,0) -16
Convictions on
Criginal Charge (0,1,1) MA1 = 79%** .75
% Convicted on
Original Charge (0,0,0) 1.03
Incarcerations 0,1,1) MA1 = ,79%%* .89
% Incarcerated?
Average Sentence (0,0,0) 47.67%**
ALL SEX OFFENSES
Indictments (logged) 0,1,1) MA1 = 71#*** -6.68 .24
Convictions 0,1,1) MA1 = 76%** -1.43 6.63

)
% Convicted (0,0,0) -27 Num =11,65**

Den = -79**

Incarcerations 0,1,1) MA1 = 77%** -04 2.96

[ % Incarcerated (0,0,0) .01 -8,04***
Average Sentence (0,0,2) MA1 = NS 35.74*** -4.82

MA2 =-16**

3Time series analysis not performed because almost all values were 100%
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Indictments
% Indicted
Convictions
% Convicted

Convictions on
Original Charge

% Convicted on
Original Charge

(logged)
Incarcerations

% Incarcerated
Average Sentence

ALL SEX OFFENSES

Indictments
Convictions

% Convicted (logged)
Incarcerations

% Incarcerated

Average Sertence

TABLE 3.8

PHILADELPHIA

SUMMARY OF INTERVENTION MODELS

Arima Model

for Arima

Noise Component Parameters

(1,1,1) MA1 = B{***
AR1 = -30***

(©.1,1) MA1 = .88**

(0,0,0)

(0,1,1) MAT = -91***

(0,0,0)

0,1,1) MA1 = .BO***

(0,0,0)

(0,1,1) MA1 = .86***

(0,0,0)

(0,0,0)

(0,1,1) MA1 = 83***

(0,1,1) MA1 = .B5***

(0,0,0)

(0,1,1) MA1 = .Bg***

(0,1,1) MA1 = .88***

(0,0,0)(0,0,1)12 MA1 ='.22***

***tp < .01 **n < .05
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Prepost

1.65

1.42

-23

-1.05

1.43

.19
-.68
O7***

10.35**

717

-.06

.05*

-27

5.9

*p < .10




TABLE 3.9

PHILADELPHIA

SUMMARY OF INTERVENTION MODELS
(WITHOUT DIFFERENCING)

Correct Intervention

Arima Model
for Noise Arima
Component Parameters
RAPE
Reports (3.0.0) AR1 = NS
AR2 = .35%**
AR3 = .11*
Indictments {8,0,0) AR1 = .16**
AR2 = 17**
AR3 = .22%**
Convictions (1,0,0) AR1 = .21*%**
Convictions on (2,0,0) AR1 = 20%**
Original Charge AR2 = .18**
Incarcerations e
ALL SEX OFFENSES
Indictments (3,0,0) AR1 = 25%**
AR2 = .14*
AR3 = ,23***
Convictions (2,0,0) AR1 = .25%**
AR2 = .15**
Incarcerations (3,0,0) AR1 = 25%**
AR2 = NS
AR3 = .20%**

Intervention Moved Back Two Years

Arima Model
for Noise Arima
Intervention Component Parameters
13.7%%* (2,0,0) AR1 = NS
AR2 = 27***
5.14** (2,0,0) AR1 = NS
AR2 = .13*
2.80%** (0,0,0)
1.82*%* (0,0,0)
(1,0,0) AR1 = ,13*
8.70*** (1,0,0) AR1 = .19***
5.16%*** (1,0,0) AR1 = .18**
4,82%** (0,0,0)

4could not be modelled satisfactorily without differencing
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Intervention

20.07***

8.55%**

4.77***

3.76***

3.7'7***

14,38***

7.12%%

7.52%%*



TABLE 3.10

WASHINGTON, D.C.

1
i SUMMARY OF INTERVENTION MODELS
Arima Model
1 for Arima Prepost- Prepost-
' Variable Noise Component Parameters Shield Corroboration
i Reports (0,0,0(0,1,1)1, MA1 = 73*** -.80 -5.07**
| Indictments (logged) (0,0,0) -24 -.21
I % Indicted (0,0,1) ) MA = .16** .002 -.003
Convictions (0,0,0) -1.13** -1,35%*

' % Convicted (0,0,0) .02 .04

i an\_/ictions on

y  Original Charge (0,0,0) -.64 -13

j % Convicted on

l Original Charge (0,0,0) .01 .06
Incarcerations (0,G,1) MA{ =-.16** -16 -.01

l % Incarcerated {0,0,1) MA1 =-17** .06 .08
Average Sentence
ALL SEX OFFENSES
Indictments (logged) (0,0,0) -15 -.20*%
Convictions (logged) (0,0,0) -.02 .00

| % Convicted (0,0,0) .03 .05
Incarcerations
(logged) (0,0,0) -.04 -.05
% Incarcerated (0,1,1) MAt1 = 77*** 19 -.09
Average Sentence (0,0,0) 69.6** 116.4***

***%p < .01 **p < .05 *p < .10
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Variables

RAPE

Reports

Indictments
% Indicted (logged)

Convictions

% Convicted (logged)

Convictions on
Original Charge

% Convicted on
Original Charge

Incarcerations
% Incarcerated

Average Sentence

ALL SEX OFFENSES

Indictments

Convictions

% Convicted (logged)
Incarcerations

% Incarcerated

Average Sentence

TABLE 3.11

ATLANTA

SUMMARY OF INTERVENTION MODELS

Arima Model
for

Noise Component

Arima
Parameters

(0,1,1)(0,1,1)12

(0,0,0)
(0,0,1)

(0,0,0)
(0,0,0)
(0,0,0)

(0,0,0)
(0,0,0)
(0,0,0)

(0,0,2

(0,0,0)

(0,0,0)

(0,0,0)
(0,0,0)
(0,0,0)
(0,0,0)

***p < 01

'85***

MA1
- _BO***

MA2

MA{ = -13*

MA1 = NS
MA2 = - 14**

*»*n < 05

Prepost-
Shield

-3.94

3 77r**
-.09

Num = .21**
Den = ,94***

01 %%+
REE

-.05
IRE
-.003

29.17

4.12%%*

Num = .34*
Den = 92***

.46**
2.75***
8.07%**

14.34

*p< .10

aMoved back one year from corroboration intervention
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Prepost-
Prepost- Moved Back
Corroboration Two Years
.24
3_68*** 3.28***
-.05
Num = ,10**
3.37%** Den = .98***
.01 %* % .01 *kk
1'05*** 1_07***
-.07** -.07**2
1.15%** 1.1 1%**
.01
42,74* 42,86*?
.76 3.29%**
.87 3.31%**
.18 5B***
.67 2.34%**
1.78 7.14%*
-35.00 -—--



Variable
RAPE

Reports

Indictments
% Indicted
Convictions
% Convicted

Convictions on
Criginal Charge

% Convicted on
Original Charge

Incarcerations

% Incarcerated

Average Sentence

ALL SEX OFFENSES

Indictments
Convictions
% Convicted

[ncarcerations

% Incarcerated

Average Sentence

TABLE 3.12

HOUSTON

SUMMARY OF INTERVENTION MODELS

Arima Modei
for Arima Prepost-
Noise Component Parameters Prepost Two Years
(1,0,0) AR1 = .36*** Num =1.30*** Num =1.29***
Den = ,QQg%** Den = .99***
(0,0,0) 2.88%** -.03
(0,0,0) - 14%%*
(0,0,0) 3.00%** -19
(0,0,0) L1 2%** -01
(6,0,0) 2.09*** .09
(01091) MA1 = .15* OQ*** -.04
(0,0,0) 1.97%%* .68
(0,0,2). MA1 = NS .06* .04
MA2 = 2{1***
(0,0,0) 73.63*** 52.93*
(6,0,0) logged .05 .02
(0,0,0) 3.04*** .95
(0,0,0) N bkl 0.00
(0,0,3) MA1 = NS 3.16%** .80
MA2 =-18*
MAS3 = - 23***
(0,0,0) .09** .08*
(0,0,0) 64,31*** 24,99
***p < .01 **p < .05 *p < .10
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FIGURE la
Monthly Reports of Rope
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1970~ 1984
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FIGURE 1b
Monthly Reports of Robbery

Datroft, Michigan
1970~ 1984
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FIGURE lc

Monthly Reports of Assoulta
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1970-1984
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FIGURE 1d

Monthly Indictmenta for Rape, Sodomy, Groas Indecency,
st or 3rd Degree Criminal Sexual Conduct
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FIGURE 1f

Monthly Convictions for Rape, Sodomy, Groass Indecency,
1at or 3rd Degree Criminal Sexual Conduct
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FIGURE 1g
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FIGURE 1lh

Monthly Data
Defendants Charged and Convicted of Same Sex Offenaet

Detroit, Michigan
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FIGURE 1j

Monthly Incarcerationa for Rape, Sodomy, Groas Indecency,
1at or 3rd Degree Criminal Sexual Conduct
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FIGURE 1k
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FIGURE 11

Monthly Dote
Mean Prison Sentence
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FIGURE 2a
Monthly Reports of Rape

Chicago, illinocis
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FIGURE 2b
Monthly Indictments for Rape
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FIGURE 2d

Monthly Convictions for Rape
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FIGURE 2f
Monthly Data

Defendants Charged with and Convicted of Rape
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197019843

|
1
i
]
1
]
i
i
|
{
1
[
H

Convictions

D 12 24 30 40 80 72 B4 98 108 120 .13R 144 153 188 180
Month of Indiciment

, Broken line indicates date shield law implemented
- sThrough . 6-31~B4

FIGURE 2
Monthly Doto
Percent Charged with and Convicted of Rape
Chicago, lllincia
1970— 1984+

L Convic}od

Qo3 FIREHS S BRI ITRL ]

0 12 24 3 48 80 T2 64 96 106 120 132 144 15¢ 168 180
Month of indictment

Broken line indicates date shieid law implemented
«Through 6—-31-84

88



I, e o

FIGURE 2h
Monthly Incarcerations for Rape
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FIGURE 2{'
Monthly Data

Mean Prison Sentence——Defendants Incarcerated for Rape
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FIGURE 2k
Monthly Indictments for Sex Offenses
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FIGURE 21
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FIGURE 2n
Monthiy Dato
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FIGURE 2o
Monthly Incarcerations for Sex Offenses
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FIGURE 3a
Monthly Reports of Rape
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FIGURE 3d

Monthly Convictions for Rape
Phifadelphio, Penneytvania
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FIGURE 3e
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FIGURE 3f
Monthly Dota

Defendante Charged with Rape, Cenvicted of Rape
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FIGURE 3h
Monthly Data

Defendants Incarcerated for Rape
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FIGURE 3j
Monthly Data

Mean Prison Sentence——Defendants Incarcerated for Rape
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FIGURE 4a
Monthly Reports ot Rape
Washington, D.C,
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FIGURE 4d

Monthiy Indictments for Rape
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FIGURE 4f

Monthly Convictions for Rape

washington, D.C.
1873—1984

1
)
t
)
1
:
'
[}
1
)
t
1
\
t
g

Convictions
201
18
18
14
12
10

Nra®

N ]

0 12 24 38 43 8o 72 84 b ] 108 120 132 {44
Month of Indictment

Broken linee indicote dates of court rulings
Manth 40 = Carroboration
Month 56 = Shield

FIGURE 4g

Percent Convicted for Rope by Month

Washington, D.C.
1973—1984

X Convicted
4001 T

X Y Y e upa
S

2388588383

12 24 36 48 80 k¢4 B4 % 108 120 132 144
Month of Indictment

Broken lines indicote dates of court rulings
Month 40 = Carroboration
Month 56 = Shield

103

L--'gi H L




T T T e T g T 4 ST D i s T AR i ey e o

FIGURE 4h

Monthly Dota
Defendants Charged with and Convicted of Rape
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FIGURE 4]

Monthly Incarcerotions for Rope
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FIGURE 5a
Monthly Reports of Rape

Atlanta, Georgia
1870— 1984
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FIGURE 5b
Monthly Indictments for Rape
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FIGURE 5f
Monthly Data ‘
Defendants Charged with and Convicted of Rape
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FIGURE 5h

Monthly Incarcerations for Rape
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FIGURE 5]
Monthiy Data

Mean Prison Sentence——Defendants Incarcerated for Rape
Atlanta, Georgia
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FIGURE 6a

Monthly Reports of Rape

Houston, Texas
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FIGURE 6b

Monthly Indictments for Rape
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FIGURE 6d

Monthly Convictions for Rape
Houston, Texas
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FIGURE 6f

Monthly Data
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FIGURE 6h

Monthly Incarcerotions for Rape
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FIGURE 6]

Average Sentence for Rupe by Month
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CHAFPTER 4

CRIMINAL JUSTICE OFFICIALS'
ATTITUDES TOWARD EVIDENCE IN SEXUAL ASSAULT CASES

The overall goal of the rape reform movement was to treat rape like
other crimes by shlfting the legal 1nqulry from the behavior or
reputation of the victim to the unlawful acts of the offender.
Reformers hoped that the new laws would reduce both the skepticism of

criminal Jjustice officials toward the claims of rape victims and their

reliance on extralegal conslderations in declsion making. They

anticipated that the reforms ultimately would lead to an increase in
the number of reports of rape, and would make arrest, prosecution and
conviction for rape more likely.

In the previous chapter we examined the impact of the legal changes
on the outcomes of rape cases. In this chapter we examine the effect
of the reforms on the attitudes of criminal justice officials. Our
purpose is to investigate the degree to which criminal justice
officials use (or think Jjurors use) legally irrelevant assessments of
the victim's character and behavior in making decisions in rape cases.
Our purpose also is to examine these officlals' attitudes toward
restrictions on the use of evidence of the victim's past sexual
conduct.

Our analysis is directed both toward broadening our knowledge of
the impact of rape law reform and toward responding to critics of the
rape shield laws who contend that the laws unconstitutionally infringe
on the rights of criminal defendants. Of all the reforms enacted, the
rape shield laws clearly have engendered the most controversy. Civil
libertarians and legal scholars have harshly criticlized the shileld

laws, especially the more restrictive ones, on the grounds that they
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prevent the introduction of legally relevant evidence and thus infringe
on the defendant's right to confront witnesses against him and to call
witnesses in his own behalf (Berxrger, 1977; Haxton, 1985; Herman,
1976-77; Leftus, 1982; Rudstein, 1976; Tanford and Bocchino, 1980;
Williams, S., 1984). The laws have produced a lively discussion in the
legal literature concerning the conflict between the defendant's
rights, the rights of the victim to privacy or to the equal protection
of the laws, and the state's interest in securing reports of and
arrests and convictions for rape.

Most legal scholars have concluded that while the defendant's right
to present evidence is not unlimited, it is not likely that the Supreme
Court would extend elther the right to privacy or the equal protection
clause so far that the exclusion of relevant sexual conduct evidence
would be constitutionally dugstified (Berger, 1977; Haxton, 1985). On
the other hand, some authors maintain that the state's interests in
encouraging victims to report and prosecute might justify the exclusion
of evidence, if it could be shown that the shield laws actually
furthered this interest. As Haxton polnts out, however, the lack of
emplrical evidence on this point means that "there is not a
sufficiently compelling governmental interest, nor any constitutional
right of the complainant, that justifies the exclusion by rape shield
statutes of highly probative evidence of the complainant's past sexual
conduct" (Haxton, 1985: 1267-8).

These criticisms certainly are not without merit. The rights of
criminal defendants, many of whom face long prison terms if convicted,
should not be sacrificed to protect the privacy and emotional well
being of the victim. But these criticlsms assume that relevant

evidence of past sexual conduct is excluded by the rape shield laws,
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and particularly by the more restrictive lawz. The criticlsmaz assune,
in other words, that prosecutors routlnely challenge defense attorneys'

attempts to introduce probative sexual history evidence and that judges

routinely side with prosecutors. By examining judges', prosecutors'
and defense attorneys' attitudes toward evidence in sexual assault

cases, we hope to address the validlty of these assumptions.

METHODOLOGY

These l1ssues are examined using data gathered durlng Interviews
with criminal justice officials in the six jurisdictions included in
the study. We conducted lengthy interviews with a purposive sample of
judges, prosecutors and public defenders in each jurisdiction.
Standardized interview schedules were used with the 162 respondents. We
tried to interview as many individuals as possible who had worked in
the system both before and after the legal changes. We tried to
interview the individuals most experienced in handling rape cases and
to interview both private and public defense attorneys. We also
attempted to obtain a mix of male and female and of younger and older
respondents. The characteristics of respondents are summarized in
Table 4.1.

In each Jurlsdiction we also interviewed officlals to learn about
the organization and operation of the criminal justice system. We
spoke with the chief judge or court administrator; a chief or deputy
chief prosecutor or the supervisor of the trial division of the
prosecutoxr's office; the chief or deputy chief public defendex; the
chief of the police department's sex crimes unit or a top supervisor of
that unit; the director or assistant director of the local rape crisis

center; and, for most jurisdictions, the director of a victim-witness
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unit.

The questions used in our interviews are found in Appendix G. Part
of the interview schedule was modeled after the form used by Marsh, et
al. (1982) in Michigan. We asked respondents a number of open-ended
guestions concerning their attitudes toward the statutory changes. We
also asked respondents to rate the importance of various types of
evidence in sexual assault cases and to respond to a series of
hypothetical cases in which evidence of the victim's past sexual
behavior is at issue.

Open-Ended Questions

We asked criminal justice officials to describe the advantages and
disadvantages of the reforms in their jurisdictions, focusing
particularly on the rape shield laws, elimination of corroboration and
resistance requirements and definitional changes. We asked respondents
if they believed the rape shield laws were needed and how often past
sexual history of the victim had been introduced prior to the reforms.
We asked about the frequency of in camera hearings, whether there were
ways to circumvent the requirements of the shield laws and whether the
laws had affected plea bargalning. We also asked if the reforms had
affected the outcomes of cases and whether respondents had personally
won or lost cases because of the changes. 1In addition, we asked
prosecutors and defense attorneys to describe the relationship between
their offices, and we asked all respondents about perceived pressure
from women's groups and the press.

Ratinag of Evidence

We asked prosecutors in each jurisdiction to rate the importance of
various types of evidence to the declslion to file charges in sexual

assault cases. In addition, we asked all respondents to assess the
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Importance of the evlidence to persuadlng Jurles to convlct. Each

respondent was given a list of factors and asked to check each as belng
either irrelevant, helpful, important or essential to the case.

Hypothetical Cases

We presented each respondent with a set of six hypothetical cases
in which evidence of the victim's past sexual history is at issue.
(The text of the hypothetical cases is found in Table 4.2.) Each
hypothetical describes a scenario in which a woman alleges she wvas
raped by a man. The first five involve some degree of previous contact
with the man, who is claiming the sex was consensual; the sixth
involves a stranger, who claims he was incorrectly identified. One
hypothetical case describes a situation in which there had been
previous =zexual relatlons between the complalnant and the defendant.
This case seems to be at one end of a continuum in terms of the
presumed relevance of the evidence; all of the rape shield laws make
some provision for allowing this kind of evidence. However, the
hypothetical case deascribes a aslingle sexual experlence separated by a
conslderable period of time from the present contact; thus, when Jjudges
are glven discretion to determine relevance, some might determline that
this evidence still should not be admitted.

At the other end of the continuum i1s a hypothetical case describing
a situation which many people think the rape shield laws specifically
target--the case of a woman meeting a man in a singles bar, accepting a
ride home and then being assaulted. The defendant wants to bring out
evidence that she previously had sexual relations with men she met in
similar situations. Most rape shield laws either explicitly prohibit
the use of this type of evidence or allow it to be admitted only if its

probative value outweighs its prejudicial effect.
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In between these two cases are four hypothetical cases that seem to
raise more difficult guestions about the relevance of prior sexual
history. Two of these cases involve types of evidence which probably
fall closer to the relevant than to the irrelevant end of the
continuum. In one case the defendant claims he was incorrectly
identified and wants to introduce evidence of a prior sexual encounter
between the victim and a third person to show the source of semen.
Many states permit the defendant to introduce this type of evidence to
tebut the state's claim that the victim's testimony is corroborated by
the presence of semen, pregnancy or veneral disease. A second case
involves a defendant who wants to introduce sexual history evidence to
prove that the complalnant has a motive to lie about the alleged
assault. In many states the shield law, case law or rules of evidence
would permit the introduction of this type of evidence to impeach the
victim's credibility.

The final two cases involve evidence of more questionable
relevance. In both of them a defendant wants to introduce evidence of
the complainant's prior sexual history in order to show a pattern of
engaging in sexual relations in what Estrich (1987) has referred to as
"inappropriate" situations. 1In one, the defendants in an alleged gang
rape argue consent and want to show previous instances of the
complainant engaging in group sex. In the other, a maintenance man in
an exclusive apartment building wants to introduce evidence that the
tenant who charged rape has had consensual sexual relations with other
building employees. Herman (1976-77) argues that in cases like these
there would be an unfair blas against the defendants because of
jurors' assumptions that no woman would voluntarily engage in sex in

these situations. Thus, this evidence might be relevant. As Berger
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(177: &0) notes, ", ., . where proof of prilor =exual conduct pertalns

narrowly to acts evincing a pattern of voluntary encounters
characterized by distinctive facts similar to the current charges, one

cannot cavalierly assume that a woman's behavior on one occasion has
no relationship at all to her conduct and.state of mind on another."

We read respondents each hypothetical case description and then
asked them to answer three questions. They were asked to estimate the
likelihood that defense attorneys in their Jjurisdiction would attempt
to have the evidence introduced. They also were asked whether they
personally thought the evidence should be introduced (regardless of the
law in their jurisdiction) and to estimate the likelihood that the
evidence would be admitted under their current laws. They were asked
to make their estimates with a five-point scale ranging from definitely
would try (be admitted) to probably would try (be adnmitted), 50/50
chance, probably would not try (be admitted), and definitely would not

try (be admitted).

As we noted in Chapter 2, the six cities selected for this study
represent jurisdictions which enacted different types of rape law
reforms. We categorized the reforms as strong, moderate or weak,
depending on the types and strength of the changes adopted. The
reforms enacted in the different Jurisdictions, then, clearly have the
potential to produce different effects on the disposition of rape cases
and on the attitudes of criminal Jjustice personnel. 1In fact, we expect
to find attitudinal differences. We expect officials in the
jurisdictions with strong laws to be more supportive of the laws and
less willing to circumvent either the substantive or the procedural

restrictions contained in them.
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FINDINGS

Rating of Evidence

We asked prosecutors in each jurisdiction to rate the importance
of various types of evidence to the decision to file charges in sexual
assault cases. 1In addition, we asked all respondents to assess the
importance of the evidence to persuading juries to convict. The types
of evidence and the respondents' ratings are presented in Table 4.3,
which categorizes the evidence as either legal or extralegal. We define
legal evidence as evidence necessary or helpful to proving elements of
the crime, extralegal evidence as evidence legally irrelevant to
proving elements of the crime. The evidence is arrayed from most to
least important, based on the respondents' beliefs about the degree to
which the evidence influences the jury's decision to convict.

As expected, the types of evidence deemed most important are legal
factors closely related to the elements of the crime which the
prosecutor must prove. This applies both to the decision to file
charges and the decislon to convict.  The victin's ability to ldentify
the suspect, the fact that the victim reported the crime promptly, and
the existence of physical evidence or of evidence the victim was
physically injured all affect the likelihood that the prosecutor will
be able to prove the identity of the suspect, lack of consent, and
penetration. The various types of extralegal evidence, all of which
concern legally 1irrelevant characteristics of the victim or of the
relationship between the victim and the suspect, are seen as less
important.

The data presented 1n Table 4.3 also reveal that each type of

evidence was seen as more iwmportant to the jury's decision to convict
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than to the prosecutor's declalon to flle charges. Thls 12 not
surprising. At this early stage In the crimlnal Justlice proceszs,

prosecutors may be reluctant to reject the charge against the defendant

simply, for example, on the basis of evidence that the wvictim used
drugs or alcohol at the time of the incident or had a prior sexual
relationship with the defendant. They may reason that evidentlary
problems such as these will be taken into account at the preliminary
hearing or trial. Respondents apparently believe that jurors, as the
final arbiters in cases that go to trial, will be more influenced by
the presence or absence of certain types of evidence.

It is interesting that the largest differences between the rated
importance of the evidence to prosecutors and to jurors are found for
evidence affected either directly or indirectly by rape law reforms.
These criminal Jjustice officials believe that jurors are much more
likely than prosecutors to be swayed by evidence that the victim
resisted (a difference of .59), that the suspect and victim were

strangers (.50), and that the victim does not have a reputation for

sexual promiscuity (.43). All of these types of evidence should be less

probative, and therefore less persuasive, in the post-reform era.
Coupled with statements made during the interviews, these
differences suggest that prosecutors believe reform legislation has
affected their attitudes more than the attitudes of the general
population from which jurors are chosen. As one prosecutor in Detroit
noted, "Jurors still expect some resistance or some explanation as to
why there was none, especially if it was a date gone sour." More to
the point, a judge in Chicago commented that "Jurors are still looking
for corroborating evidence--physical injury, a weapon, an hystezical

phone call to the police. 01d habits and old attitudes die hard. We
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can change the law but we can't necessarily change attitudes."

Further evidence of the impact of rape law reform can be found by
comparing the ratings in the six jurisdictions. Generally, the ratings
either are fairly consistent from jurisdiction to jurisdiction or vary
randomly among the jurisdictions., For the types of evidence directly
affected by rape lawv reform, however, the ratings manifest clear
patterns. For example, evidence that the victim resisted is seen as
less persuasive to jurors in Detroit, Chicago and Philadelphia than to
jurors in Houston, Atlanta and Washington, D.C. These differences
clearly reflect differences in rape laws. Michigan, Illinois and
Pennsylvania have statutorily eliminated the resistance requirement and
judges there may instruct jurors that lack of resistance does not
constitute consent; in Texas, Georgia and the District of Columbia, on
the other hand, resistance still is implictly or explictly reguired.

Similar patterns are found for evidence of a prior sexual
relationship between the victim and suspect and evidence of the
victim's reputation for sexual promiscuity. Once again, the
differences found among the Jurisdictlons reflect differences 1ln rape
laws. Michigan, Illinois and Pennslyvania all have strong rape shield
laws; Texas, Georgla and washington, D.C. have weak ones. 1In
particular, shield laws in the former jurlsdictions generally prohibit
the introduction of evidence of the victim's reputation, while those in
the latter jurisdictions permit it upon a showing of relevance. Given
this, it is not surprising that evidence concerning the victim's sexual
reputation is seen as more likely to influence juries in Houston,
Atlanta and D.C. than in Detroit, Chicago and Philadelphia; if the
evidence 1s seldom or never ruled admisslble, its effect on Jurors

obviously will be negligible.
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Hypothetical Cases

Additlonal evidence of the Impact of the rape shleld laws 1s found
in Table 4.4, which summarizes the responses of judges, prosecutors and

defense attorneys to the hypothetical cases. Respondents were asked to
indicate whether they personally believed the sexual history evidence
should be admltted and to assess the likelihood that the evidence would
be admitted in their Jjurisdiction. Examlnation of the mean responses
for all respondents reveals that criminal justice officlals clearly do
not attach the same probative weight to each of the six types of
evidence. Most believe that accusations of prior sex with men the
victim met at singles bar should not be admitted, but large majorities
think that evidence of prior sexual behavior related to a motive to
lie, evidence of sexual behavior to show the source of semen and prior
sex with the defendant should be admitted. Respondents were more evenly
split over the question of whether evidence of prior sexual experiences
intended to show patterns of behavior (experiences with men similar to
the alleged suspect or with groups of men) would be allowed.

To explain why they felt the latter two types of evidence should be
admissible, even in the face of shield laws prohibiting the evidence, a
number of respondents cited elther the "unusual®” nature of the behavior
or the fact that the evidence revealed a distinctive pattern of
behavior. One prosecutor in Chicago, for example, justified his belief
that a gang rape victim's prior sexual experiences with groups of men
should be introduced by noting the "bizarreness" of the behavior. On
the same lissue, a Philadelphia public defender stated that "This is the
kind of thing the appellate courts have created an exception for--a
common behavioral pattern. 1If this were true it obviously would be

relevant and the defendant could not get a fair trial without it."
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Assessments of the llkelihood that the varlous types of evidence
would be admitted also varied. Respondents were convinced that
allegations of prior sex with men the victim met at singles bars would
not be admitted, but that evidence of prior sex with the defendant
would be. They were doubtful that accusations of prior sex with men
similar to the defendant or with groups of men would be allowed in, but
felt that testimony regarding threats or the results of semen tests
probably would be permitted. Many respondents, particularly Jjudges and
prosecutors, labelled evidence of prior casual sex with men the victim
met in bars "the classic example of the type of evidence the shield
laws were designed to keep out."™ A number of defense attorneys, on the
other hand, questioned the shield laws' impenetrablility with respect to
evidence of prior sex with men similar to the defendaqt or with groups
of men. A public defender in Philadelphia stated that defense
attorneys' chances of winning rape cases had diminished "as a result of
using the rape shield law as a technical weapon to keep out probative
testimony rather than as an instrument for protecting the victin."

If we compare the attitudes of criminal justice officlals in
the six Jjurisdictions, a number of interesting findings emerge. (We
have arranged the jurisdictions to illustrate differences in officials'’
responses to the hypothetical cases. O0Officials in Detrolt, Chicago and
Philadelphia were more likely than officials in D.C., Atlanta or
Houston to believe that the evidence should or would be admitted.)
First, there is relatively little disagreement among the respondents
that evidence of the victim's prior sexual encounters with men sh; met
at singles bars should not and would not be admitted. Even in Atlanta
and Houston, Jurisdictions wlth weak shield laws, respondents belleve

that this type of testimony probably would not be permitted. And in
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washington, Dp.C., which has not enacted a zhield law but which relles
on case law to prohiblilt the Introduction of this type of evlidence,

respondents are convinced that the evidence definitely would not be

admitted. If this is indeed the classic example of the type of evidence
shield laws were designed to prohibit, and if we assume this type of
evidence was permitted in the pre-reform era, then the reforms clearly
have been effective.

A second finding is that respondents in the various jurisdictlons
generally agreed that evidence of a prlor sexual relatlonship with the
defendant, as well as evidence of threats regarding prior sexual
conduct, should and would be admitted. A number of officials noted
that evidence of a past sexual relationship with the defendant was
relevant to the issue of consent. Others said that evidence of prior
threats was relevant to the question of whether the victim was biased
against the defendant or had a motive to lie about the incident.
Criminal justice officials, in other woxds, believe these types of
evidence are probative and, consequently, would be admitted.

The data presented in Table 4.4 also reveal that reactions to the
other three hypothetical situations were more variable. This is
particularly true of responses to case #2 (prior sex with men similar
to the defendant) and case #3 (prior sex with groups of men), which
most respondents agreed were the "tough calls." These differences
appear to be related to differences in the shield laws. Michigan and
Illinois have the strongest shield laws, with absolute prohibitions
against the introduction of evidence of the victim's prior sexual
conduct with persons other than the defendant or evidence concerning
the victim's sexual reputation. Respondents in these two jurisdictions

reported that the victim's prior sexual encounters with men similar to
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the defendant or with groups of men probably would not be admitted.

The other four jurisdictions have weaker shield laws. The Texas,
Georgia and District of Columbia laws permit the introduction of
testimony concerning the victim's past sexual behavior or sexual
reputation if the evidence is found to be relevant; the law in
Pennsylvania prohibits admitting such evidence, but appellate courts
recently have carved out a number of exceptions to the prohibitions.
Reflecting their laws, officials in these four cities, and particularly
in Houston, Atlanta and Washington, D.C., are more likely to believe
that the evidence cited in case #2 or #3 would be admitted.

Since slightly different proportions of judges, prosecutors and
defense attorneys were interviewed in each Jurisdiction and since
attitudes toward the relevance of the victim's past sexual behavior
obviously might vary among the three groups, we speculated that the
results presented In Table 4.4 might reflect this disparity.
Accordingly, we re-analyzed the data, controlling for jurisdiction, for
the respondent's occupational group and for a number of other
independent variables. We reasoned that respondents' attitudes might
be affected by their gender, by the number of years they had been
judges, prosecutors or defense attorneys and (for the analysis of their
beliefs about whether the evidence would be admitted) by their bellefs
about whether the evidence should be admitted. We then ran regressions
on each of the dependent variables controlling for these independent
variables. Using a technique analagous to the procedure used to
compute adjusted means in multiple classification ‘analysis or in
analysis of covariance (see Andrews et al., 1973; Miller and Erickson,
13974), we conmputed the adJusted means for each of the varlous types of

evidence. (See footnote a, Table 4.5 for a discussion of the
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calculation of these means),
¥hile controlling for the Independent varlables caused the mean

responses to shift slightly in some jurisdictions, the data presented

in Table 4.5 is not significantly different from the data presented in
Table 4.4. The conclusions drawn earlier stand: first, there is little
disagreement among respondents in the six Jurlsdictions concerning the
irrelevance of evidence that the victim had prior sexual encounters
with men she met at bars or the relevance of evidence that the victim
had a prior sexual relationship with the defendant; and second, the
responses to the tough cases reflect the strength or weakness of the
rape shield law in each jurisdiction.

Despite the apparent correlation between the strength of the
shield laws and officials' assessments of the likelihood that various
types of evidence would be admitted, it is clear that the restrictions
found in the shield laws can be circumvented. For example, given the
absolute prohibition against introducing evidence of the victim's past
sexual behavior with persons other than the defendant found in the
Michigan and Illinois laws, it is surprising that any respondents in
these jurisdictions believed the evidence at issue in case #2 or case
#3 would be admitted. That some officials did feel the evidence might
be admitted suqgests that the impenetrable shield fashloned by
legislators in these jurisdictions can be lowered by judges who believe
*he evidence is relevant.

It also 1s clear that procedural guidelines contalned in the shleld
laws have been circumvented. All of the laws allow prior sexual
conduct between the victim and the defendant to be introduced following
a judicial finding of relevance In an in camera hearing. Interviews

with judges, prosecutors and defense attorneys, however, revealed that
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in camera hearings were rarely if ever held in these cases. This may
be due at least in part to the fact that criminal justice officials
themselves believe the evidence is relevant to the issue of consent.

As shown in Table 4.5, large majorities of the respondents in each city
believe that evidence of a prior sexual relationship between the victim
and the defendant should be admitted.

In interview after interview, prosecutors in each jurisdiction
admitted that they concede the relevance of this type of evidence. As a
prosecutor in Detroit explained, "Most of the time I won't contest it
if it's with the defendant, even though technically the judge is
supposed to rule on the relevance of the information. I don't oppose
1t because I think 1t's relevant that they've had a prior sexual
relationship."™ A prosecutor in Atlanta noted that there was no point
in asking for a hearing since the Jjudge will always let it in, adding
"even I agree that this (conduct between the victim and defendant) is
relevant and see no point in trying to keep it out." &and a district
attorney in Philadelphia somewhat cynically explained that if this type
of evidence is offered "judges generally will admit it since they're
afraid of being overruled on appeal."

These comments were echoed by both judges and defense attorneys.
Judges in Chicago, Philadelphia and Houston readily admitted that
evidence of a prior sexual relationship between the victim and the
defendant is admitted without a hearing if the defense is consent, and
defense attorneys 1in each Jjurisdiction cited instances where they were
able to "get the evidence in" without a hearing on its relevance. It
thus appears that the members of the courtroom workgroups in each
Jurisdiction have developed an informal policy to circumvent the formal

requirements of the law.
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DIBSCUBSION

Our examination of criminal justice officials' attitudes toward
evidence in sexual assault cases yielded a number of findings that
merit elaboration. First, the rape reform movement seems to have
played a role in the soclalization of criminal Jjustice officials.‘
Indirect evidence for this is seen in respondents' beliefs thatv
extralegal factors, and particularly those explicitly affected by rape
reform legislation, are more important to the jury's decision to
convict than to the prosecutor's decision to charge. Direct evidence
for this is found is respondents' personal beliefs about the relevance
of testimony concerning the victim's past sexual conduct. Although
some officials were unable or unwilling to untangle their own beliefs
about whether the evidence should be admitted from beliefs about
whether the evidence would be admitted undexr the law, most, when
pressed, were able to do so. The differences in responses among the
jurisdictions range from subtle (prior sex with the defendant) to
dramatic {prior sex with groups of men).

These differences are particularly apparent between Detroit, the
jurisdiction with the most restrictive law, and the three jurisdictions
with the most permissive laws. For example, only 27 percent of the
officials in Detroit believed that prior sex with groups of men should
be admitted, compared to 77 percent of the respondents in Washington,
D.C. Laws restricting the use of sexual history evidence, then, may
have shaped or molded the attitudes of criminal justice officials
toward victims of sexual assaults.

The data also indicate that the rape shield laws have the potentlal

to influence the outcome of sexual assault cases. Although respondents
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in the six citlies agreed that three types of sexual history evidence
generally would be admitted while one type usually would not be, they
vere not in complete agreement even in these cases. Evidence of prior
sexual encounters with men the victim met in bars, for example, was
given a greater chance of being admitted in Houston than in Detroit or
Chicago. And in the tough cases--cases involving a pattern of sexual
behavior with men similar to the defendant or unusual sexual
behavior--the differences among the Jjurisdictions were much more
pronounced., If the likelihood that evidence such as this will be
admitted varies, and if it is true that the evidence, if admitted,
would incline a judge or Jjury toward acquittal, then prohibiting or
admitting the evidence obviously could affect the disposition of sexual
assault cases.

This possibility goes to the heart of criticisms of the rape shield
laws. Critics worry that highly probative evidence will be excluded in
the interest of protecting the victim. Our data indicate, however,
that the most probative types of evidence probably would be admitted in
each jurlsdiction. Evidence of threats agalinst the defendant lis
relevant to the question of whether the victim has a motive to lie or
is biased against the defendant, semen test results help establish the
identity of the rapist, and prior sexual encounters between the victim
and the defendant may be relevant to the issue of consent. 1In each
city the probability of these types of evidence being admitted is high.
This applies even in Detrolt and Chicago. 1If these six Jurisdictions
are typical, "highly probative" evidence of the victim's past sexual
history probably will not be excluded under the rape shield laws.

On the other hand, it 1s possible that potentially relevant

evidence will be excluded under the shield statutes. Respondents in
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each Jurisdiction were troubled by the hypothetical cases involving

sexual history evidence of more questionable relevance. In each of the
cities except Detroit, for instance, either a large minority or a

majority of the officials believed that testimony concerning the
victim’s prior sexual behavior with groupé of men should be allowed,
but admitted that the law probably would exclude it. Aan oft-hear
comment was that if the allegations were true they should be heard by
the judge or jury, but judges probably would not allow it. As one
public defender said, "This prevents the defendant from having his day
in court."

This allegation is tempered, however, by our finding that the
restrictions contained in the rape shield laws can and will be ignored.
This is possible at least in part because of the vast amount of
discretion accorded officials in the criminal justice systenm.
Prosecutors and judges troubled by the substantive or procedural
restrictions found in the shield laws can simply disregard them.
Prosecutors can concede the relevance of sexual history evidence and
not challenge defense attorneys who either attempt to introduce
admissible evidence without requesting an in camera hearing or attempt
to use inadmissible evidence during the trial. Likewise, judges can
use their discretion to overlook the in camera hearing requirement or
to overrule prosecutor's objections to the introduction of the
evidence. 1If these things occur with any regularity, and the data
collected for this project indicate that they happen more than one
would expect, then the shield laws may be considerably weaker in
practice than they appear on paper. While this may appease critics of

the statutes, it also may alarm proponets of the refornm.
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Jurisdiction
Detroit
Chicago
Philadelphia
Houston
Atlanta

Type of Respondent

Judge
Prosecutor

Defense Attorney

Gender
Female
Male

Race
White
Black
Hispanic

Age
30-39
40-49
50 and over

Years in Office

1-5

6-10

11-15

16-20

21 and over

TABLE 4.1

Characteristics of Interview Respondents

N %
25 15.2%
32 19.5
26 15.9
29 17.7
26 15.9
63 38.4%
55 33.5
46 28.0
51 32.5%

106 67.5
126 81.3%
25 l6.1

4 2.6
38 31.4%
53 43.8
30 24.8
38 23.4%
60 37.0
317 22.8
19 11.7

8 4.9
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TABLE 4.2
Text of the Hypothetical Cases

Case #1

The complainant testifies that she met the defendant at a singles
bar, danced and drank with him, and accepted his offer to drive
her home. She testifies that at the front door he refused to
leave, forced his way into her apartment, and raped her. The
defendant claims consent and wants to prove that the complainant
previously had consented to intercourse with casual acguaintances
she had met at singles bars.

Case #2

The complainant, a resident of a posh building, testifies that
she was raped by a maintenance man who was working in her
apartment. The defendant claims consent and wants to prove that
the complainant previously had consented to intercourse with
building employees whom she had invited into her apartment.

Case #3

The complainant testifies that she was gang-raped at a party by
several men she had not met before. The defendants claim consent
and want to prove that both before and after the alleged rape the
complainant had consented to intercourse with groups of men.

Case #4

The complainant, a married woman, testifies that she was raped by
her brother-in-law. The defendant claims consent and wants to
prove that the complainant recently had consented to intercourse
with other men; that she had been criticized for her conduct by
her sister, who threatened to tell the complainant's husband; and
that the complainant had responded by threatening to charge her
brother-in-law with rape.

Case #5

The complainant testifies that she was raped by a stranger who
entered her room through an open window in the middle of the
night. The defendant claims he was incorrectly identified and
wvants to prove that the complainant, earlier that same night, had
intercourse with a man she had just met at a party, and that this
other man was the source of semen found during a medical exam.

Case #6

The complainant testifies that she went to a movie with the
defendant, whom she had known for several years. She testifies
that at her front door he refused to leave, forced his way into
her apartment, and raped her. The defendant claims consent and
wants to prove that the complainant had consented to intercourse
with him once several months earlier.
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LBGAL BVIDENCE
Victim can identify
suspect

Victim reported
prosptly

Physical evidence

Docuzented physical
injury

No inconsistencies
in victia's stery

Corroboratinag
vitnesses

Evidence that
victim resisted

Suspect used
dangerous veapon

BITRALEGAL BVIDRHECE
Victin did not wse
alcohol or drugs
at time of incident

Suspect and victin
had no previous
sexugal relationship

Victis has no prior
telony convictions

Suspect anrd victin
veze strangers

Victin does not have
a reputation

for sexual promiscuity

Prosecutors--
File Charges?
{N=51)

3.30

.48

I

2.5

2.61

.44

2.00

2,18

2.12

2.1%

1.96

L.

1.1

TABLE 4.3

Assessments of the Importance of Evidence

In Sexual Assault Cases

Influence on Jury's Decision to Convict

ALl
Respondentsh
{¥=152)

3.62

3.3
3.03

2.91
2.4%
2.10
2.67

.M

.51

.29

.

2.15

Detrolt
(N=25)

3.43

.

.31
2.91
.87
.47
2.52

2.65

1.5

.35
.13

1.3

.08

Chicago
(N=32)

3.3

.13
.47

3.00

.86

.13

1.52

.50

.

.13

.21

1.86

Phila-
delphia
(H=16)

.19

.3
LY

.1

3.00

2,38

2,38

.2

L1

1.

Rouston
(N=29)

3.92

3.15
3.0

.M

2.50

.15

2.50

.35

2,65

2.15

2.38

Atlanta
(N=26)

3.60

3.56

3.20

3.4

2.88

3.00

3.08

2.84

2.60

2.56

2.64

2.42

D.C.
(¥=25)

3.62

3.04
3.00

2.92

2.88

.1

2,15

1,38

2.58

.11

2.12

2.38

dprosecators only vere asked to rate the importamce of the various types of evidence to the decision to file charges.
Draciudes 5¢ prosecutiag attoraeys, 50 defense attorneys and 44 judges.

Ciean responses vhere l=irrelevant, 2=helpful, 3=important, and 4=essential.
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TABLE 4.4

Attitodes rovard introducing Bvidence
0f the Victim's Past Sexual Behavior

311 Phila-
Respondents Detroit Chicago . delphia D.C, Atlanta  Houston
(N=161) (K=25) (8=32) (4=26) (H=15) (N=26) (N=28)

Case 11
Prior sex vith men victin
aet at singles bats

Should be admitted? A1 .08 A0 A7 .15 A3 A2
¥ould be adnittedd 1.55 1.36 1.31 1.54 1.19 1.84 2.07
Cage §2

Prior sex vith men similar
to the defendant

Should be admitted H 05 i 35 A6 A8 L3380
Yould be adaitted 2.26 1.68 1.91 .23 2.2 .13 2.02%1
Case i3
Prior sex vith groups of aen
Should be admitted A9 .22 .50 A2 .13 .50 RItH
Yoeld be adalitted 2.55 2.00 1.48 .4 .11 .1 2.49
cast M
Threat against brother-in-lav
Should be admitted . .67 .66 15 4 8 .67
Vould be admitted 3.50 3.25 .12 1.8 1.40 1.3 1.8
Case 15
Semen test results
Should be admitted 6 .19 .59 2 813 8 01
Tould be admitted .1 .U 1. 4.05 £.50 1.16 4,00t
Case §6
Prior sex vith defendant
Shonld be admitted .1 13 Y] .69 1] 88 89
Yould be admitted 4.16 3.68 4,28 .23 .36 .33 LU

gespondents vere asked vhether they personally believed that the evidence should be admitted. Yeszl and no=0.

Despondents vere asked hov likely it vas that the evidence vould be adaitted. 1=definitely would not be admitted,
2=probably vould not be admitted, 3=50/50 chance, 4=probably vould be admitted, aad S=definitely vould be admitted.

Ct p ¢ .05; *t p ¢ .01 for differences among the six jurisdictions.
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TABLE 4.5

Mdjusted Meansd--Attitudes Tovard Introducing Evidence
0f the Victia's Past Sexual Behavior

Phila-
Detroit Chicago  delphia b.C. Atlanta Houston
Case §1 {N=25) (N=32) {M=26) (N=25) {M=26) {N=28)
Prior sex with mea victin
aet at singles bars
Should be adaittead 13 15 16 .22 18 19
Yould be adaitted® 0.91 06.89 1.y 0.81 1.39 1.60
Case I?2
Prior sex with men similar
to defendant
Should be admitted U 3 .29 A6 A6 ,373b
Tould be admitted 1.8 1.92 .44 2.18 .59 .64
Case 13
Prior gsex with groups of men
Should be admitted .21 A9 ) 1M A1 55t
Fould be admitted 1.16 2.48 .70 2.54 .81 .13
Case M
Threat against brother-in-lav
Should be admitted 0 .65 K 96 1 2
¥ould be admitted 1.19 U 1.9 3.63 1.31 .M
Case §5
Semen test results
Should be adaitted .18 ) .2 1.00 N 13
Yould be admitted 1.61 3.47 4.15 {.12 3.10 1.9t
Case {6
Prior sex with defendant
Should be admitted 13 N Nt 4 9 1
Fould be admitted n .41 .44 .0 1.09 1,02

these adjusted figures vere computed in the folloving vay. Ve created dummy variables for five of
the six jurisdictioas (Atlamta, Chicago, Detroit, D.C. and Philadelphia), for males,and for two of the
three occupational groups (prosecutors and defense attormeys). We then ran regressions on each of the
dependent variables controlling for these dummy variables and for the number of years the respondent had
beez a prosecutor, defemse attorney, or judge in the jurisdiction. For the amalysis of the respondent's belief
that the evidence vould be admitted ve also controlled for the respondent's belief about vhether or mot the
evidence should be admitted. The adjusted figures vere calculated usiag the folloving formulas:
by = - [(by){propy) + (b3prop3) + (bg}(propy) + (bg)(props) + (bg)(propg)]
adjzean; = H ¢ by
adjneany = adjmeanl + by . . . adjmeang = adjmean! ¢ by
There:
by =the adjusted unstandardized regression veight (b veight) for the omitted category (Houston);
by, b3, by, b, bg = the b veights for the dummy jurisdictional variables in the regression;
propy, propj, propy, props, prop; = the means of the dumay variables {or the proportion of respondents
scoring 1 on the duamy variable;
¥= the nean of the dependent variables;
adjnean;, adjmean;, adjmeany, adjmean,, adjmeans, adjmeang = the adjusted means for each jurisdiction.
b p £ .05 *tp ¢ .01 for differences among the jurisdictions.
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CHAPTER 5

DISCUSSION OF RESULTS

Criticisms of the treatment of rape wvictims and the processing of
rape cases prompted states to reform their rape laws. By the
mid-1980s most states had modified the rules of evidence relevant to
rape and many states had redefined the crime of rape. The overall
purpose of these reforms was to treat rape like other crimes by
focusing, not on the behavior or reputation of the victim, but on the
unlawful acts of the offender. Reformers expected that the legal
changes would reduce both the skepticism of criminal justice officials
toward the claims of rape victims and their reliance on extralegal
considerations in decisionmaking. They anticipated that the reforms
ultimately would lead to an increase in the number of reports of rape
and would make arrest, prosecution and conviction for rape more
likely.

Reformers expected that the rape reform statutes would have both
indirect and direct effects on the processing and disposition of rape
cases. The statutes would affect rape cases indirectly by altering
attitudes toward the crime of rape and toward rape victims.
Redefining rape, modifying or eliminating the resistance and
corroboration requirements, and placing restrictions on the use of
evidence of the victim's prior sexual conduct, in other words, would
alter criminal justice officials' and jurors' perceptions of "real
rapes" with "genuine victims." Rather than focusing on whether the
victim was black or white, married or single, chaste or promiscuous,
decision makers would focus on whether the offender used a weapon,

injured the victim, or had an accomplice. 1In short, the changes were
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expected to counteract the assumption that when men force you to have
sex against your will "it isn't rape so long as they know you and
don't beat you nearly to death in the process" (Estrich, 1987: 4).

Reformers also anticipated that the changes would directly affect
the processing of rape cases. Replacing fhe crime of rape with a
series of graded offenses with commensurate penalties, for example,
was expected to produce an increase in convictions. The availability
of appropriate lesser charges would enhance the prosecutor's ability
to achieve convictions through plea bargaining and would reduce the
likelihood of jury nullification in cases where the charge of rape did
not seem to fit the circumstances of the crime. Changing the
resistance and corroboration requirements would make it easlier to
prove that the victim was raped, thus increasing the likelihood of
arrest, prosecution and conviction. And restricting the use of
evidence of the victim's past sexual conduct would prompt more vicitms
to report, would encourage police and prosecutors to proceed with
cases with sexually promiscuous victims, and would reduce the

likelihood c¢f an acquittal based on the victim's sexual reputation.

SUMMARY OF RESULTS

In evaluating the rape reform statutes, we examined both the
indirect and direct effects of the changes. Interviews in the six
jurisdictions revealed that criminal justice personnel are aware of
and support most of the changes in their states' rape laws. Most of
those interviewed said they approve of the evidentiary changes, which
they believe have resulted in more appropriate treatment of men
accused of rape, as well as more humane treatment of the victims of

rape. Respondents agreed that rape victims in the post-reform era
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should not and wouid not be subject to overt harassment by the defense
attorney. They also agreed that evidence which the new laws deem
irrelevant should not be taken into consideration during the
decisionmaking process. Officials in each jurisdiction spoke
approvingly of these revised attitudes toward rape cases and rape
victims. The standard 1line, which we heard over and over agaln, was
that "even a prostitute can be raped.®

Despite this general acceptance'of the changes, however, there
were clear inter-jurisdictional variations in attitudes and in
compliance with the substantive and procedural restrictions contained
in the laws, and these differences are related to the type of law
reform enacted. This is especially true of compliance with
restrictions on the introduction of evidence of the victim's past
sexual conduct. When questioned about a series of hypothetical cases
where evidence of the complainant's past sexual history was at issue,
officials in Detroit and Chicago, the two cities with the most
restrictive shield laws, consistently reported that the more
guestionable types of evidence should not and would not be admitteqd.
In Atlanta and Houston, the two cities with the weakest shield laws,
on the other hand, respondents were less convinced that these types of
evidence should or would be excluded.

These findings suggest that the rape reform laws have had indirect
effects on the processing of rape cases. They indicate that the
reforms have shaped or molded the attitudes of criminal Jjustice
officials toward victims of sexual assaults. The findings also
suggest, however, that even these indirect effects are associated with
the type of law reform enacted. The stronger reforms seem to have

played a greater role in the socialization of criminal justice
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officials than the weaker reforms.

We also examined the direct effects of the legal changes. We used
an interrupted time series design to assess the impact of the changes
on reports of rape, and on indictments, convictions, and sentences for
rape. We found that the changes produced few significant effects in
the four jurisdictions which enacted moderate or weak
reforms--Pennsylvania, Texas, Georgia, and Washington, D.C. Our
analysis also revealed few changes in the jurisdiction which enacted
strong reforms at two different points in time. We found that passage
of the 1978 Illinois rape shield law resulted in a statistically
significant increase in the average sentence, but had no effect on any
of the other dependent variables; similarly, definitional changes
implemented in 1984 produced no effects in the predicted direction.

On the other hand, the legal changes in the Jjurisdiction (Michigan)
with the strongest and most comprehensive reforms produced a number of
significant effects; there were increases in the number of repofts,
indictments, convictions, and incarcerations, and in the indictment
rate and average sentence.

The types of direct effects anticipated by the reformers, then,
were found only in Detroit. This, coupled with the fact that criminal
justice officials in Detroit expressed more support for the
evidentiary changes than officials in any of the other jurisdictions,
suggests that the impact of rape reform statutes will be confined
primarily to jurisdictions which enact strong and comprehensive
changes. The reasons for this are explored below. We first discuss
vhy the weak evidentiary changes enacted in Texas, Georgia and
Washington, D.C. failed to produce significant results. We then

explain why the strong evidentiary changes enacted in Illinois and
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Pennsylvania did not produce the expected resuits, whlle the

comprehensive changes implemented in Michigan did.

REFORM IN TEXAS, GEORGIA, AND WASHINGTON, D.C.

The lack of impact in Houston, Atlanta and Washington, D.C. can be
explained by the weak nature of the reforms enacted in these
jurisdictions. Georgia and Washington, D.C. retain traditional carnal
knowledge statutes and Texas until 1983 defined rape and sexual abuse
in terms of the female's absence of consent and degree of resistance.
While all of the jurisdictions have repealed or modified the
corroboration requirement, none of them has explicitly repealed the
resistance requirement.

All three jurisdictions also have very weak restrictions on the
use of sexual history evidence. The Texas law is often cited as an
example of the most permissive type of law (Bexrgexr, 1977; Galvin,
1986). Texas does not categorically exclude any sexual conduct
evidence; rather, such evidence can be admitted only if the judge
finds that the evidence is relevant. As a shield, then, the Texas law
is fairly permeable.

The statute enacted in Georgia is more restrictive than the one
adopted in Texas, but still gives judges considerable discretion to
admit sexual conduct evidence. The Georgia law states that evidence
of the victim's past sexual conduct is inadmissible unless the court
finds that the evidence concerns behavioxr with the accused or supports
an inference that the accused reasonably could have believed the
victim consented. Prosecutors in Atlanta suggested that the shieid law
actually was weaker than case law in effect prior to the law's

passage.
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While washington, D.C. has not enacted a shield law, case lawv does
limit the admission of sexual conduct evidence. B&ccording to a 1977
case, the victim's prior sexual conduct with third persons is
inadmissible, the victim's reputation for chastity should not be
admitted except where its probative value outweighs its prejudicial
effect, and the victim's prior sexual conduct with the defendant is
admissible to rebut the government'!s evidence that the victim did not
consent, The law in Washington, D.C., then, is somewhat more
restrictive than the law in Texas or Georgia. As case law, on the
other hand, it may not have the same potential for impact as a majox
legislative reform.

Given the weak nature of the reforms enacted in these three
jurisdictions, then, it is not surprising that they produced no direct
effects on the processing and disposition of rape cases. All three
states enacted some evidentiary changes but retained traditional
defintions of rape and assumptions about the importance of resistance
by the victim. The shield laws adopted in each state continue to
allow judges nearly unfettered discretion in deciding whéther or not
to admit sexual history evidence. 8Since the reforms did not
substantially alter the "rules" for handling rape cases, they have
little potential to directly affect the outcomes of these cases. They
can be viewed as "™ . . . largely symbolic reassurance that needs are
being attended to, problems are being solved, help is on the way

" (Casper and Brereton, 1984: 124).
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REFORM IN ILLINQIS, PENNSYLVANIA, AND MICHIGAN

While it is fairly easy to explain the lack of impact in the three
jurisdictions which enacted weak reforms, it is more difficult to
explain the results in the three jurisdictions which adopted stronger
reforms. We noted earlier that we found the types of direct effects
anticipated by the reformers only in Detrolt. This result is somewhat
bﬁzzling. We felt the restrictive rape shield laws enacted in
Illinois, Pennsylvania and Michigan had the potential to produce
similar results. Reformers predicted the rape shield laws would have a
greater impact on the processing and disposition of sexual assault
cases than would the other reforms (Feild and Bienen, 1980). And
Marsh and her colleagues (1982) found that criminal Jjustice officials
cited restrictions on the introduction of sexual history evidence as
the most significant aspect of the reforms adopted in Michigan.

The shield laws in all three states generally prohibit the
introduction of evidence of the victim's past sexual conduct. The
prohibition includes evidence of specific instances of sexual
activity, reputation evidence and opinion evidence. There are only
very narrow exceptions to the shield. All three jurisdictions permit
introduction of the victim's past sexual conduct with the defendant,
but only if the judge determines that the evidence is relevant. The
shield laws enacted in these states, then, sent a strong message to
defense attorneys, prosecutors and judges. They clearly stated that
certain types of sexual history evidence is irrelevant and therefore
inadmissible. Unlike the laws enacted in Texas, Georgia and
¥ashington, D.C., they also limited the discretion of judges to admit

certain types of evidence.

148



:
%

Contrary to our expectations, these similar laws did not produce
similar results. Perhaps this is because the reform packages adopted
in each jurisdiction are very different. Illinois implemented the
shield law in 1978 but did not adopt definitional changes or repeal
the resistance requirement until 1984. The Pennsylvania reform
included a number of evidentiary changes; a shield law was adopted and
the corroboration, prompt complaint and resistance reguirements were
repealed in 1976. The Michigan reform included both evidentiary and
definitional changes; the comprehensiva statute enacted in 1975
redefined rape and established four degrees of gender-neutral criminal
sexual conduct, eliminated the corroboration and resistance
requirements, and placed restrictions on the use of sexual history
evidence. By comparing the effect of the rape reform statutes in
these three jurisdictions, then, we can assess the effects of three
different types of changes: a rape shield law only; a rape shield law
and other evidentiary changes; and a comprehensive overhaul of the

rape laws.

The Effect of the Rape Shield Laws

Our findings indicate that while a rape shield law may be the most
important component of a comprehensive reform package, it cannot by
itself affect the processing and disposition of rape cases. In fact,
our results strongly suggest that evidentiary changes alone will not
alter the outcomes of rape cases.

There are a number of reasons why the rape shield laws cannot
produce the types of changes envisioned by reformers. First, the
shield laws are designed to prevent the admission of sexual history

evidence at trial. BAlthough there may be spillover effects on
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arresting and charging decisions, the shield laws will primarily
affect cases which go to trial and, particularly, the small percentage
of cases tried before a jury. This is compliicated by the fact that
sexual history evidence is only relevant in cases where the defense is
consent. Since it is unlikely that consent will be the defense when a
woman is raped by a total stranger, this means that sexual history
evidence will be relevant only when the victim and the defendant are
acqguainted. The shield laws, then, have the potential to directly
affect only the relatively few rape cases in which the victim and the
defendant are acquainted, the defendant claims the victim consented
and the defendant insists upon a t;ial.

Even if we assume that these types of cases are fairly common, it
does not necessarily follow that the passage of a shield law will
result in significant changes in the processing of rape cases overall.
Although respondents in each jurisdiction stated that the law prevents
blatant attempts by the defense attorney to harass or embarrass the
rape victim, most could not recall many pre-reform cases in which
defense attorneys used this tactic. 1If there weren't many of these
egregious cases before, elimination of some, or even all, of them
wouldn't show up in a statistical analysis designed to measure the
impact of the law on the outcomes of all rape cases.

The effect of the rape shield law might also be tempered by prior
case law. If court rulings had begun to restrict the use of sexual
history evidence, the effect of the statutory change would not be as
noticeable. Respondents in Chicago and Detroit stated that case law
provided some protection for the victim prior to passage of the shield
law. They also noted, however, that the shield lawv contained a

stronger message than case law. One judge in Detroit offered the
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opinion that it may have taken the law to foster "a stronger judicial
no-nonsense attitude."

The situation is further complicated by the fact that the
procedural regquirements of the shield laws can be circumvented. All of
the statutes allow prior sexual conduct between the victim and the
defendant to be introduced following a judicial finding of relevance
in an in_camera hearing. Interviews with judges, prosecutors andgd
defense attorneys, however, revealed that in camera hearings were
rarely if ever held in these cases. Instead, prosecutors concede the
relevance of evidence of a prior sexual relationship between the
victim and the defendant and do not challenge defense attorneys who
attempt to introduce the evidence without requesting a hearing. 1In
the three jurisdictions which permit the introduction of other types
0of sexual history evidence, prosecutors also use the motion in limine
to prevent the defendant from introducing irrelevant evidence, thus
precluding the need for the in camera hearing. Similarly, judgés use
their discretion to overlock the in camera requirement or to overrule
prosecutor's objections to the introduction of the evidence.

It is not surprising that criminal justice officials have found
ways to circumvent the formal procedural requirements of the shield
laws. As Casper and Brereton (1984: 123) note, "implementors often
engage in adaptive behavior designed to serve their own goals and
institutional or personal needs." The overriding goal of the
courtroom workgroup is to process cases as quickly and as efficiently
as possible. In camera hearings are time consuming and would be a
waste of time if judges routinely rule that evidence of a prior
relationship between the victim and the defendant is relevant. Ratherx

than going through the motions of challenging the evidence, and
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perhaps alienating other members of the courtroom workgroup,
prosecutors concede the point.

This lack of compliance can also be explained by the fact that
judges and prosecutors have few, if any, incentives to comply. While
the laws mandate hearings in certain situations and clearly specify
the procedures to be followed, they do not provide for review or
sanction of judges who fail to follow the law. Moreover, if a
defendant is acquitted because the judge violated the law and either
adritted potentially relevant evidence without a hearing or allowed
the defense attorney to use legally inadmissible evidence, the victim
cannot appeal the acquittal or the judge's declsions. 1If, on the
other hand, the Jjudge followed the law and refused to admit seemingly
irrelevant sexual history evidence, the defendant can appeal his
conviction. All of the consequences, in other words, would lead judges
and prosecutors to err in favor of the defendant.

Finally, noncompliance might also be attributed to prosecutor's
and judge's beliefs that evidence of a prior sexual relationship
between the victim and the defendant is, the law notwithstanding,
relevant to the issue of consent. Respondents in each jurisdiction
admitted that this type of evidence generally is regarded as
probative. 1If those who are to enforce the law dlsagree with it, the
likelihood of the law being effectively implemented if obviously
reduced. This is particularly true in a system, like the criminal
justice system, where participants have vast amounts of discretion.
Reformers should not assume that Jjudges and prosecutors will comply
with the formal requirements of the law. As Nimmer (1978: 179) notes,
"compliance is preceded by interpretation, which permits Injection of

the judge's preferences." A judge in Chicago put it more succinctly
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when he said, "wWell, the law's the law, but fair is fair."

Reformers hoped that the rape shield laws would significantly
affect the processing and disposition of rape cases. It seems clear,
however, that this was an unrealistic expectation. The effect of the
shield laws is limited by the types of cases they apply to and by
noncompliance with their substantive and procedural requirements.
Even a strong shield law like the one adopted in Illinois apparently

cannot by itself affect the outcomes of rape cases.

The Effect of Other Evidentiary Changes

Pennsylvania's restrictive rape shield law was accompanied by
elimination of the resistance, prompt complaint and corroboration
requirments. The Pennsylvania reform, in other words, was broader
than the Illinois reform. As such, 1t had greater potential :0o affect
the outcomes of rape cases. This package of evidentiary changes,
however, did not have an impact on the processing of rape cases in
Philadelphia.

There are a number of reasons why eliminating the resistance and
corroboration requirements might not produce the types of results
anticipated. Reformers felt these changes would make it easier to
prove that the victim was raped, thus increasing the likelihood of
arrest and prosecution. However, court decisions in most
jurisdictions, including Pennsylvania, already had loosened these
requirements. Courts had ruled that the victim is not requlired to put
her life in jeorpardy by resisting and that evidence of force on the
part of the offender is tantamount to proof of nonconsent by the
victim. Court rulings also had loosened the corroboratlon

requirement; a prompt complaint or physical evidence of intercourse,
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for example, could corroborate the victim's testimony. It lis

possible, then, that neither of these requirements was a significant
hurdle in the pre-reform era. Consequently, their elimination would
not result in significant changes in decisionmaking.

Reformers also anticlpated that eliminating the resistance and
corroboration requirements would lncrease the likellhood of
conviction; they felt that Jjurors would be more likely to convict if
these evidentiary hurdles were removed. Many respondents stated that
these reforms were important and may have had an impact on jury
verdicts. They explained that under the new laws it was possible to
include in the jury instructions statements that the victim need not
resist and that her testimony need not be corroborated. They felt it
was important that jurors hear this from the judge. As one prosecutor
in Philadelphia explained, "When the Jjudge says it explicitly to the
jury, the Jjury listens and takes it more seriously." 1If this is true,
then it is essential that these statements routinely be included in
jury instructions. From our interviews, however, it is clear that
this is not the case. 1In some jurisdictions all judges routinely
instruct jurors that resistance and corroboration are not required.

In other jurisdictions, however, some judges always include these
instructions while others do so only if requested to by the
prosecutor. This type of discretion obviously can mitigate the effect
of the reforms.

The effect of the reforms also will be limited if Jurors, in spite
of the law, continue to expect resistance and corroboration. We noted
earlier that criminal justice officials believe reform legislation has
affected their attitudes more than the attitudes of the general

population from which jurors are chosen. They believe that many
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jurors are suspliclious of a rape case in which the victim did not
resist or cannot offer corroborating testimony. As one judge in
Chicago said, "Jurors are still looking for corroborating
evidence--physical injury, a weapon, an hysterical phone call to the
police. 01ld habits and old attitudes die.hard. We can change the law
but we can't necessarily change attitudes."®

All of these factors help explain why eliminating the resistance
and corroboration requirements, even in combination with a strong rape
shield law, did not significantly affect the processing of rape cases
in Philadelphia. Prior court rulings, judicial discretion in
instructing the Jury, and juror resistance to change all serve to

dampen the effect of the reforms.

The Effect of Comprehensive Changes

In 1975 Michigan implemented a comprehensive rape reform statute.
The reform included a strong rape shield law and elmination of the
corroboration and resistance reguirements. It also established four
degrees of gender—néutral criminal sexual conduct defined by the
sexriousness of the offense, the amount of force or coercion used, the
degree of injury inflicted, and the age and incapacitation of the
victim. The statute extends the reach of the sexual assault laws to
acts (sexual penetration with an object) and persons (men and married
persons who are legally separated) not covered by the old laws.
Clearly, the Michigan law is broader than either the Illinois or the
Pennsylvania laws.

We noted above that reformers expected the legal changes to affect
both the attitudes of criminal justice offliclals toward rape victims

and the actual processing and disposition of rape cases. It seems

155



4
¥
£
i
{

clear that the Michlgan reforms produced both types of effects,

Our interviews revealed strong support for the reforms among
criminal Jjustice officials in Detroit. They also revealed a greater
level of compliance with the substantive and procedural requirements
of the rape shield law in Detroit than in the other five
jurisdictions. When questioned about a serlies of hypothetical cases
where evidence of the complainant's past sexual history was at issue,
officials in Detroit consistently reported that the more questionable
types of evidence should not and would not be admitted. For example,
only 27 percent oif the officials in Detroit believed the victim's
prior sexual activities with groups of men should be admitted,
compared to 77 percent of the respondents in Washington, D.C.

Nimmer (1978) maintains that criminal justice officials will be
more likely to comply with legal changes of which they approve. Our
study provides support for this. Officials in Detroit strongly
support the changes and are inclined to comply with them. This may
provide a partial explanation for the impact of reform legislation in
Detroit. That is, the comprehensive legal changes engendered attitude
change which led to compliance.

The Michigan reform also had more direct effects. It produced a
statistically significant increase in reports of rape and in
indictments, convictions and incarcerations for rape. It also
resulted in a significant increase in the indictment rate and the
average sentence. We feel these results can be attributed both to the
comprehensiveness of the Michigan reform and to the professionalism of
the Detroit criminal justice system.

Unlike the changes in either Illinols or Pennsylvania, the

Michigan reform broadened the acts which could be charged as rape and
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brought additional groups under the protection of the law. The new
statute also clearly spelled out the circumstances defining each
crime. Increases in numbers of reports, indictments, convictions, and
incarcerations probably relect this greater inclusiveness. We tried
to limit nur analysis to equivalent crimes by comparing rape, sodomy
and gross indecency cases (before the reform) with first and third
degree criminal sexual conduct cases (after the reform).

Nevertheless, the crimes we examine are not perfectly equivalent; for
example, some crimes with child victims would not be charged as "rape"
prior to the refoxrm, but might be charged as first or third degree
criminal sexual conduct after the reform. Our results suggest, then,
that the Michigan reform resulted in more crimes being charged and
prosecuted as forcible rape.

We also found that the reforms resulted in a significant increase
in the indictment rate. This is an important finding. We noted above
that reports of rape increased in the post-reform era. While wé can
only speculate, presumably some of these additional cases were the
types of cases victims were reluctant to report prlor to the passage
of reform legislation: cases involving acquaintances, cases involving
sexually promiscuous women or men, cases with little or no
corroborating evidence, and so on. Given this assumption, we might
have expected the indictment rate to decrease. The fact that it
increased suggests that prosecutors are more willing to file charges
in borderline cases.

This greater willingness to file charges can be attributed both to
the evidentiary reforms and to the fact that the definitions of the
various degrees of criminal sexual conduct are much clearer than the

0ld definition of rape. The new Michigan law provides clear
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guidelines for prusecutors to £ollow In screening rape cazes., It

carefully defines the elements of each offense, speclfles the
circumstances which constitute coercion, and lists the situations in

which no showing of force is required. The judges, prosecutors and
defense attorneys we interviewed in Detroit all spoke approvingly of
the clarity and precision of the new statute. One prosecutor
commented that "the elements of force and coercion are clearly spelled
out." Another explained that the law "sets out with greater
particularity what the elements of the offense are."™ By spelling out
the acts which eonstitute sexual assault, the circumstances which
imply coercion and nonconsent and the types of evidence which are
unnecessary or irrelevant, the Michigan law may have dissuaded police
from unfounding complaints and prosecutors from rejecting charges,
Contrary to reformers’ expectations, the Michigan law did not
result in an increase in the conviction rate. However, given that the
indictment rate increased, the fact that the conviction rate d4id not
decline following the changes is an important f£inding. If we assume
that at least some of the cases charged following the reform would
have bheen rejected before the reform, we might have expected the
conviction rate to fall. It is particularly interesting that the rate

of conviction for the original charge not only did not decline but

increased substantially following the reform; 35.6 percent of the
defendants were convicted of the original charge after the legal
changes, compared to only 19.5 percent before the changes. Although
these differences did not show up as a statistically significant
effect of the reform legislation, they suggest that there is less plea
bargaining in the post-reform period. Other data confirm this.

Guilty pleas declined from 50.5 percent to 43.1 percent and the
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percent of gquilty pleas where the severity of the charge was reduced
declined from 84.4 percent to 51.6 percent. 8Since plea bargaining
tends to produce more lenient sentences, these results also provide an
explanation for the increase in the average sentence follewing the
reform; as guilty pleas declined, sentences increased.

In the post-reform period, then, a greater percentage of rape
defendants are being charged, fewer of them are pleading guilty, more
of them are being convicted of the original charge and sentences are
more severe. These clearly are significant results. They indicate
that the reform legislation enacted in Michigan produced the types of
results hoped for by reformers.

Although we feel that the effect of the Michigan reform can be
attributed primarily to the comprehensiveness of the legal changes, we
also believe it was affected by the professionalism of the Detroit
court system. Detroit differs frxrom the other five jurisdictions in a
number of important ways. First, both the chief judge of Detroit's
Recorder's Court and the docket control center of the Staté Court
Administrative Office exerclise administrative control over the Jjudges.
Although the system is designed to monitor case processing, there
appear to be spillover effects on the overall cperation of the court
system. We suspect that compliance with the rape shield laws is
higher in Detroit in part because of this administrative oversight.
Second, Detroit does not have a public defender system; instead,
criminal cases are assigned to a private defender corporation or to
private attorneys. In addition, defense attorneys are not
assigned to courtrooms, as they are in other jurisdictions. The major
actors in the Detroilt courtroom workgroup, then, are judges and

prosecuters; defense attorneys play a less important role. This
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arrangement can have obvlious effects on case processling.

The results discussed thus far indicate that reformers had
unrealistic expectations about the ability of rape reform legislation
to affect the outcomes of rape cases. Given the nature of the
criminal justice system, in fact, it is scmewhat surprising that the
reforms produced results in any of the jurisdictions. The criminal
justice system is dominated by a courtroom workgroup composed of
autonomous decision makers who possess large amounts of discretion and
vho are primarily motivated by a desire to process cases as quickly
and as efficiently as possible. In a system like this, "formal rules,
evidence requirements, statutory definitions of offeuses, and jury
instructions may be largely irrelevant to the way decisions are made"
(Feild and Bienen, 1980: 183). 1In order to affect this system, a
reform must limit officials' discretion and/or provide incentives
sufficient to overcome their motivations. As we have demonstrated,
the reforms in five of the six jurisdictions were not strong or

comprehensive enough to accomplish this.

IMPLICATIONS OF TEE RESULTS

We have shown that the ability of rape reform legislation to
affect case processing is limited. Evidentiary reforms alone cannot
produce the types of results anticpated by reformers. Only in
Detroit, with its comprehensive legal changes and professional court
system, did we £ind consistent significant effects on the processing
and disposition of rape cases.

This is not to say, however, that the rape reform laws have
produced no effects in the other five jurisdictions. We indicated

that the laws have had an important impact on the attitudes of
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criminal justice offlclals. Judges, prosecutorzs and defense attorneys
in each jurisdiction stressed that rape cases are taken more seriously
and that rape victims are treated more humanely as a result of the
legal changes. As reformers had hoped, the laws appear to have
altered officials' perceptions of rape caées and rape victims.

These educative effects clearly are important. Under the old laws
it was assumed that chastity is relevant to consent and credibility,
that corroboration is required because women tend to lie about being
raped and that resistance is required to demonstrate nonconsent. The
rape reform movement sought to refute these offensive common law
principles and thus to dissuade officials from making decisions based
on the victim's character or behavior. Interviews in six very
different jurisdictions indicate that the reforms have achieved these
goals. Criminal justice officials in all of the jurisdictions, and
particularly in the Jjurisdictions with the stronger evidentisry
changes, are convinced that the outcomes of sexual assault cases
should depend, not on the behavior or reputation of the victim, but on
the unlawful behavior of the offender.

Our findings suggest that the rape shield laws have had an
especially important effect on the attitudes and behavior of criminal
justice officials. The purpose of the rape shield law was to prevent
harassment of the rape victim by a defense attorney bent on proving
that her past sexual conduct is indicative of consent. Our interviews
revealed that the shield laws do protect the rape victim by precluding
the use of irrelevant sexual history evidence. A defense attorney in
Houston, fcr sxample, described the situation before the adoption of
the Texas rape shield law as "a nightmare," explaining that "a lot of

women were worked over and made to feel like whores because they were
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assaulted. This just doesn't happen anymore." OQne Detrolt judge
commented that before the legal change "I wouldn't have let ny
daughter report and testify."

Criminal justice officials in all six jurisdictions agreed that
evidence of the victim's prior sexual encounters with men she met at
singles bars should not and would not be admitted. 1If this is indeed
the classic example of the type of evidence shield laws were designed
to prohibit, and if we assume this type of evidence was admitted at
least occasionally in the pre-reform era, then the reforms obviously
have been effective. As a judge in Houston noted, "The days when rape
victims are blasted by defense attorneys are gone."

There is additional evidence that the shield laws have been
effective. Judges in every jurisdiction stated that defense attorneys
don't even attempt to introduce the more qguestionable types of sexual
history evidence. As one judge in Chicago explained, "Attorneys are
warned that I will interpret the law strictly and they don't even try
to bring it up unless it concerns the victim and the defendant." Even
in Houston, with its weak rape shield law, the consensus among judges
was that defense attorneys don't request in camera hearings to
determine the relevance of sexual history evidence because "they
realize it just wouldn't do any good."

The shield laws also prevent the jury from inadvertently hearing
irrelevant sexual history evidence. 1In the pre-reform period a
defense attorney could prejudice the jury by simply asking a question
about the victim's prior sexual conduct. Even if the prosecutor
objected and the judde sustained the objection, the damage was done.
The existence of the shield law apparently discoruages defense

attorneys from using this tactic. According to one judge, "The mere
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availability of the rule heads off the damages."

These conclusions should please advocates of rape reform
legislation. They indicate that the legal changes have had important
effects on the attitudes of criminal justice officials. They suggest
that in the post-reform era rape victims will be treated like other
victims of crime. They will not be forced to prove they are deserving
of protection under the law. They will not themselves be placed on

trial.
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APPENDIX A--ATLANTA

Legal Changes

The definition of rape in Georgié has been unchanged since
1861. According the the statute, "a person commits rape when he
has carnal knowledge of a female, forcibly and aginst her will.
Carnal knowledge in rape occurs when there 1s any penetration of
the female sex organ by the male sex organ" [Georgia Penal Code
26-2001 (1978) (Supp.1979)1 Other changes in the law of rape have
occurred however. 1In 1878 the corroboration reguirement that no
conviction shall be had on the unsupported testimony of the female
was eliminated, and in 1976 a rape shield law was enacted.

The Georgia rape shield law states that evidence of the
victim's past sexual behavior is inadmissible unless the court
finds that the evidence concerns behavior with the accused or
supports an inference that the accused reasonably could have
believed that the victim consented. When the shield law was
introduced in the Georgia legislature, the wording was that such
evidence was admissible ouly if it concerned sexual conduct with
the accused and supported an inference that the accused reasonably
could have believed the victim consented. Prosecutors in Atlanta
repcrted that the change from "and"™ to "or" considerably weakened
the law and made prosecution of cases more difficult than under the

old case law.
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The ruling case prior to the adoption of the shield law was

Lynn v. State [(231 Ga. 559, 203 S8E2d 221 (1974)1. In this case

the Georgia Supreme Court ruled that a rape victim may not be
guestioned about her prior sexual relations with men other than the
defendant. That this ruling no longer prevailed after passage of
the rape shield law was pointed out dramatically in a highly
publicized case in Atlanta in which three students and members of
the varsity football team at Morris Brown College were indicted for
the rape of a woman who was a student at the same college. Because
of the rape shield clause allowing evidence supporting an inference
that the accused reasonably could have believed the complainant
consented, the trial court, even though the case involved physical
injuries to the victim, allowed considerable evidence concerning
the woman's reputation for lack of chastity. Aafter twice
announcing that they were hung, the jury returned a verdict of
gullty of simple battery. The defendants appealed the verdict,
challenging the jury instruction on simple battery and the
overruling of a motion for judgment of acquittal. 1In their ruling
on the appeal (which was denied), the Georgia Court of Appeals
commented on the rape shield law. They noted that under the new
law:

"in the present case the jury was allowed to scrutinize

in intimate detail not just the matter of previous

sexual intercourse on the part of the prosecutrix, but

her use of birth control, her past dates and

boyfriends, and the number and circumstances of her

prior sexual experiences....(t)he appellants, on the

other hand, had only to reiterate their versions of the

events that occurred at the time of the alleged crime,
bolstered by testimony from their teammates, fraternity
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brothers, coaches and their mothers as to their
diligence in academic pursuits and regular church
attendance. We note only that under the law as it now
exists, despite the attempted reforms, our review of
this trial record convinces us that a jury may still
acquit or convict a defendant accused of rape upon
spurious assessments of the complainant's character
which are simply not relevant to present day consent.
(Hardy et al. vs. State, 159 Ga.App. 854 (1981).

Criminal Justice Officials' Attitudes toward the Changes

Attitudes toward the Rape Shield Law. Most respondents felt

that the shield law was fairly effective in keeping evidence of
the complainant's prior sexual history out of court in cases
involving an attack by a stranger in which the main issue is
identification of the perpetrator. Even though previous case law
had similarly restricted evidence, prosecutors felt that having
the rule codified made it easier to argque if a defense attorney
tried to introduce such evidence, and made it more likely that a
judge would deal harshly with an attorney who tried to introduce
it improperly. Most respondents agreed with the proposition that
general attacks on a victim's chastity are inappropriate.

A number of prosecutors did feel that the rape shield law
made trying cases more difficult than under old case law because
of the clause allowing evidence that supports an inference that
the accused reasonably believed that the complainnt consented.
Thus in cases involving acquaintances the law opened up the
possibility of introducing evidence of a victim's prior sexual
activities with parties other than the defendant. The Morris

Brown case described above was frequently cited as an example.
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Although some respondents reported that the in_camera
hearings required by the law were being held, most did not recall
any such hearings or said that they had been held initially after
the passage of the law, but were rarely held any longer. Some
said they were not held because defense attorney knew the law and
did not even bother raising the issue in inappropriate cases, and
in cases involving prior sex with the defendant, everyone knew
the evidence would be admitted, and so they did not need to waste
time with a hearing. As one prosecutor said, "even I agree that
this is relevant and see no point in trying to keep it out." One
judge thought that hearings were rarely, if ever, held because
the only cases that make it to trial are the cases involving
strangers; another felt that editing of evidence in advance of
the trial makes judges a little nervous, and that they would
prefer ruling during the trial.

Many prosecutors reported that instead of relying on the in

capera hearing, they would make a motjon in limine at the

beginning of the trial to get the judge to restrict such evidence
of prior sexual history when they had reason to believe it might
come up. Defense attorneys varied in their reported strategies
for dealing with the shield law. A number said they had never
asked for the in camera hearing because they never had prior sex
history that they thought was relevant. But one defense attorney
said he never asked for the hearing. He reported that "rather
than ask for a hearing I tiptoe to the edge of the rules as much

as I can and maybe even go over the line." Others described
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strategies such as the "how fast can you talk rule," whereby a
defendant is primed to blurt out something about the
complainant's sexual history or reputation, or getting
information before the jury through implication. One Jjudge
described the indirect ways of getting prior sexual history in
such as in asking an unmarried woman about her child. One
defense attorney reported:

"if the judge rules that evidence can't be admitted you

can still always blurt something out in court and then

say you didn't understand the order; if I didn't agree

with the order, I might possibly try it. For example,

if the victim says she's a virgin and I know she's not

I might challenge her on it while she's on the stand.

Most defense attorneys, however, reported that, although
defenders might be able to get away with these strategies with
some Jjudges, other judges might send a defense attorney to jail,
or at least the "judge would dismiss the jury and chew you out
royally."

Most of the respondents felt that the shield law gives some
advantage to the prosecution in plea bargaining negotiations, and
some felt that an important factor was the victim's belng less
fearful of going to trial. It was apparent, however, that the
pressure is still on the prosecution to negotiate in acgquaintance
cases where consent is being argued.

One reported weakness 1ln the rape shield lawv is that it does

little to protect the victim at the preliminary hearing.

According to one respondent the Judges at that level do not
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understand the shield law, and a defense attorney can go to the
preliminary hearing and griil a victim with impunity.

Attitudes toward Elimination of Corroboration Reguirement.

Respondents' assessments of the importance of the elimination of

the corroboration requirement varied. Some felt that elimination
was very important because so many cases involve just the
complainant's word against the defendant's. One judge felt the
change resulted in more cases going to juries because previously
judges had to direct acguittal in cases without corroboration.
Another respondent felt the main effect had been at the appellate
level, because there had previously been many reversals due to
lack of corroboration. Some prosecutors felt that the
corraoboration charge to the jury in itself had been very
damaging.

Most of the respondents, however, felt that the elimination
of the corroboration requirement had mostly symbolic value.
Under previous case law, the courts had been very lenient in what
counted as corroboration, so 1t was not often a total bar to
prosecution. And the main reason for seeing the effect of the
change as negligible is that ""you still win or lose on your
corroboration," or as one prosecutor stated, "if she's beaten and
bloody and runs out in the street nude you have a better chance."
Juries still want some corrcboration of a complainant's
testimony, and prosecutors are reluctant to go to trial in a case
that is totally uncorroborated. (Some defense attorneys,

however, reported that a complainant's uncorroborated testimony
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was likely to be believed by a jury if she had been "prepped" by
the rape crisis center. According to one respondent, "they show
her how to walk, how to talk and cry on the stand, and how to
dress for court.") A

Attitudes toward Definitional Changes. The definition of
rape in Georgia is the traditional carnal knowledge definition.
Respondents were asked whether they saw any advantages to a
change to graded sexual assault offenses. Many respondents
thought it would be better to have some other ltermediate
offenses since currently the main option to a charge of rape is
simple battery. ‘YAssault with intent to rape" is sometimes used,
but it can be difficult to prove the intent. Some respondents
thought plea bargaining would be facilitated with graded
offenses, and others felt that convictions would be more likely
if jurors had an alternative to finding quilty of rape or
acquitting. Date rapes were given as examples of cases in which
Jurors are very reluctant to convict wlth a charge as severe as
rape; many of the attorneys also felt some cases are just
different and should be distinguished from rape. The opposite
attitude expressed by one prosecutor who saw no need for
definitional changes was "either it's a rape or it isn't a rape."
Another view expressed was that there is already enough
flexibilty in charging with "three degrees of rape: rape,

aggravated assault with intent to rape, and simple battery."
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De ipti £ the Fult county Criminal Justi Syst

The Fulton County Superior Court. In 1987 there were 12

judges serving on the Superior Court. All judges hear all types
of cases--general civil, domestic relations, capital felony and
plain felony. Cases are assigned to judges by computer based on
type. When a capital felony case is indicted, for example, it is
automatically assigned to the judge with the least number of
capital felonies that year to date, along with any related cases.
An individual calendar system is used, with each judge assigned
his or her own calendar clerk, law clerk, bailiff, and court
reporter. Assistant district attorneys and public defenders are
also assigned to individual judges.

Judges in Georgia are elected to four-year terms on a
non-partisan ballot. Before 1983 Georgia had partisan elections
for eight-year terms., The Chief Judge is the administrative
judge and is selected by a vote of the other Jjudges for a
two-year term. Although the Chief Judge does not make case
assignments and would not interfere with them, he or she does
check workload statistics and would talk to a judge who s
getting behind.

Sentencing in Geoxgia is determinate; judges would often
give a fixed term like ten years to serve two, meaning that the
balance would be served on probation. Although the legislature

established sentences wlithin ranges, the Parduns and Parocle Board
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can release inmates at any time. They use a grid system for
.their decisions, but the details of the system are not public.

Office of the District Attorpey. Out of 35 attorneys in the
District Attorney's Office who handle civil and criminal matters,
five or six are assigned to the intake division, and 18 are
assigned to the 12 Superior Court judges. One assistant district
attorney is assigned to each judge on a more-or-less permanent
basis, and six assistants are apprentices who are "floaters" in
terms of courtroom assignments. Although assistant district
attorneys may be moved rather quickly if there is a problem
getting along with a particular judge, many stay with the sane
judge for many years.

In Georgia, after arrest a case is taken by the police to a
preliminary hearing (a probable cause hearing in the city court),
and if it survives the preliminary hearing, it goes to the ;ntake
division of the District Attorney's Office. 1If the intake
attorneys decide to file charges (not necessarily the same
charges as at the preliminary hearing), the case 1ls then taken to
the grand jury. All felony cases iIn Georgla must go to the grand
jury to be prosecuted. If a judge should rule at the preliminary
hearing that there is not probable cause to prosecute the case,
the investigating police officer can still take the case to the
intake division of the District Attorney's office, and they could
file charges anyway.

Assistant district attorneys' decislions are not formally

revieved, and there is no formal tralning program. Rather, new
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assistants learn through their apprenticeship as they "float"
among the different courtrooms. Assistants are often sent to
specialized seminars run by the Prosecuting Attorney's Council,
and the Bar Association mandates continuing legal education.

In rape cases, the District Attorney's Office's flrst
contact with the victim is after the case has been bound over and
an indictment has been issued. The intake divislon has a
statement from the victim, but she is not interviewed at that
early stage.

Office of the Public Defender. The Public Defender for
Fulton County is appointed by the county manager and has 20
assistants in the office. Because the City of Atlanta has a
public defender that handles cases at the preliminary hearing the
Fulton County Public Defender's Office is not involved in a case
until it reaches arraignment, which may be 30 to 90 days after
the preliminary hearing.

One assistant public defender is assigned to each of the 12
Superior Court judges, with an extra assistant assigned to busy
courtrooms. Some assistants stay iIn the same courtroom two years
or so, but there is a policy of a three-year maximum. There is
no formal training of new assistants, but they do progv~ss in
order from working in the juvenile division, to appeals tc the
trial division, and assistants are given some supervision by the
attorneys they will be replacing. The county pays for one seminar
per year, and the public defenders are sent to the national

criminal defense college. There is no formal review of assistant
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defenders' decisions, but office policies are discussed at
monthly staff meetings.

The public defender's office has no particular policies on
sexual assault cases, and also has no formal policies on plea
bargaining. Plea bargaining is usually for a sentence, and
occasionally for the offense--sometimes for a lesser included
offense. The Superior Court judges are seldom involved in the

plea bargaining process, although in certain courtrooms the

assistant D.A. and the assistant P.D. go together to the judge to

arrange a plea bargain.

onshi (o) i , . Both district

attorneys and public defenders described acceptable cooperation
betveen their offices, with, of course, individual variation in
how well the assistants In particular courtrooms get along. The
attorneys in the two offices do not socialize outside of work

however. Prosecutors did note that public defenders generally

are not afraid to go to trial, and the public defenders felt they

get better deals from the prosecutors than do private defense

attorneys.

Police Department. The Atlanta Police Department has a

special sex crimes unit that has been in existence since about
1975. The unit consists of a commander, two sergeants (one
daytime, one nighttime), 14 investigators, and two clerical
staff. Recrultment for the unit is by self-selection. When
someone asks to come onto the unit, the unit commander (a

lieutenant), the major and the deputy chief look at the person's
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background and talk with his or her present supervisor. They
then make subjective Jjudgments about whether the person has the
appropriate personality to work on the unit. 1In 1987 there wvere
two female officers in the unit.

Uniformed officers respond immediately to reported crimes;
they f£ind out Jjust the basic facts, and then in cases involving
rape, attempted rape, and chlile wolestation they call for a
detective (investigator) from the sex crimes unit. The
detectives are available 24 hours a day to respond to these
calls, and they then go to the scene of the crime.

The members of the sex crimes unit receive special training
in sex crimes investigations, interviewlng and interrogation. The
Georgia Police Academy has a sex crimes school that they attend,
and then new recrults are assigned to an experienced detective.
They spend one week learning how to deal with sexual assault
victims. The unit also has various specialized programs
throughout the year.

The sex crimes unit has no formal policy on interviewing
sexual assault victims; they depend instead on the training each
officer in the unit receives. The unit commander did report that
detectives never ask victims about past sexual history except in
some cases when they might ask women with boyfriends or husbands
vhen they last had sex voluntarily. Even that question would not
be & standard question.

The police in Atlanta reported having an excellent

relationship with the local rape crisis center and with area
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hospitals. The rape evidence kit that is collected at the
hospital goes to the rape crisis center to be held until it is
needed. The police also have a victim assistance unit that sends
someone to meet with sexual assault v§ctims at the hospltal.

There appears to be good cooperation between the police and
the prosecutors. The police take cases forward to the
preliminary hearings, and if a case is bound over then the police
send the District Attorney the package with everything they know
about the case. The police reported that it would be rare for
the DA not to charge in a case they take forward. 1If a
prosecutor did refuse to file there is no route of appeal for the
police. They cannot take a case to the grand jury without the
prosecutor.

For unfounding cases the Atlanta police report £ollowing UCR
guidelines. A case might be unfounded, for example, if the crime
lab indicated no evidence of a rape, if the person who reportec
the crime refuses to go the hospital and refuses to come in and
talk with the police, and if there is no other physical evidence
of a rape. Still, however, it was reported that the case would
not be unfounded if the woman insisted that the crime occurred.
Then the case would go into lnactive status, meaning they really
don't know what happened. Any unfounding decisions are reviewved
by a sergeant and ultimately by the unit commander.

The Atlanta police sex crimes unit reported that the use of
a polygraph with a sexual assault victim would be extremely rare.

It might be used, for example, in the case of a complainant who
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changes her story several times when the alleged perpetrator
tells a very consistent story. The unit commander reported not
being able to remember more than three or four such cases in an
eight year period. 1If the polygraph were used, it would be used
only as an investigative too, and not as the basis for concluding
what actually happened. A complainant might be told that she
showed deception in several areas, and asked to explaln that
finding.

nt e C i . The Atlanta Rape Crisis Center
is run out of Grady Hospital, the hospital to which most rape
victims would be brought. It serves both Fulton and DeKalb
Counties. The Center has a staff of five--a director, assistant
director, counselor, legal liaison, and secretary--and
approximately 150 volunteers who answer the hotline and go to the
hospital emergency room. Approximately 50% of theilr clients are
brought in by the police, and approximately 50% come on their
own.

The major focus of the legal liaison--a program only started
in 1985--is on going to court with victims. The Crisis Center is
often called on for help by the District Attorney's Office or a
police detective to help a victim through the court processes.

The Rape Crisis Center has a good relationship with the
Atlanta police, but it was noted that in DeKalb County there is
greater suspicion towards rape victims and even jokes about rape
made in front of victims and rape counselors. The Atlanta police

detectives are described however as quite sensitive to the victim
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and understanding of the nature of the trime. The victim-witness
unit of the Atlanta police department works well with the Crisis
Center. 1If the preliminary hearing in a case occurs before the
Crisis Center has been notified about the case (for example, an
assault occurs at night and the preliminary hearing is held the
next morning, a victim~witness gstaff member attends the
preliminary hearing and refers the victim to the Crisis Center
for counseling.

The relationship between the Crisis Center and the District
Attorney's Office is also apparently good. The respondent
reported that prosecutors often talk with victims before making
decisions about plea bargains; judges may also talk with the
victim in chambers before accepting a plea. It was felt that the
prosecutors needed more contact with the victim before trial,
howvever.

The Crisis Center respondent felt that the hardest paré of
the court process for the victim is the preliminary he;ring, and
that it is very important for someone to be there with the
victim. It is held very close in time to the assault (within one
or two days) in a courtroom filled with 20 to 40 other people,
and the victim is required to stand in front of the Jjudge and
tell what happened. A defendant is allowed to question the
victim himself if he Is not represented by counsel. By law, all
testimony could be by the detective at this level, but the judges
have decided to have the victim testify. 1In DeKalb County there

is no solicitor present at preliminary hearings, and so there is

187



no one besides the judge to object to questions the victim is
asked. The Crisls Center respondent reported that victims there
may be asked about prior sex or the way they were dressed, etc.

Victims also appear before the grand jury unless the
evidence is really strong against the defendant. Sometimes the
detective testifies for the victim, and the proceeding is easier
because the defedant and his attorney are not present, and the
proceeding is closed to the public.

Pressure on the System. Respondents were asked whether they
perceived much pressure either from women's groups or the media
on judges and prosecutors to be tough with rape cases. Most
reported that they were not avare of much pressure except in
unusual cases such as a spousal rape case that received
widespread publicity. Some felt there had been more pressure at
the time of the changes in the law, but that the attention to
rape cases had subsided. Many people did mention the role of the
rape crisis center in accompanying victims to court, but their
presence did not seem to be perceived as pressure, except by
defense attorneys, who viewed it as pressure on the prosecution
and who also often commented on their "prepping" of complainants

for court appearances.

Disposition of Sex Offense Cases

Data summarizing the disposition of sex offense cases in
Atlanta from 1970 through 1984 are presented in Tables Al to A4.

Included in the category "all sex offenses" are all cases where
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the most serious charge against the defendant was rape,
aggravated sodomy and aggravated assault with intent to rape.
Because indictments for sodomy might include indictments against
consenting homosexuals, sodomy was excluded from this category.

The data in Table Al summarize the outcomes of‘these cases.
The data reveal that:

--For all sex offenses defendants were charged with an
average of 1.99 crimes, and convicted of 1.71. The fligures are
similar for defendants charged with each of the crime types.

-=-Conviction rates for the different crimes were very
similar--around 75%--with the exception of sodomy which had an
overall conviction rate of 93%, with most of the sodony
convictions under the First Offender Act. The other sex crimes
were also equally likely to be convicted of the original charge.

~~-0ver half of all cases were settled through guilty pleas,
and fewer than 25% of the cases went to trial. The dismissal
rate was constant at about 20% for all the crimes except sodomy,
to which 92% of defendants pleaded gullty.

--The incarceration rate was highest for those defendants
convicted of rape (75%), then for those convicted of aggravated
sodomy (70%), then aggravated assault with intent to rape (54%),
and lowest for sodomy (12%). The median prison term for those
incarcerated decreased across those crimes in a simllar manner.
The hligher rate of probation (47%) for aggravated assault with

intent to rape is probably related to the higher rate of guilty
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pleas for that offense, since plea bargaining in Atlanta is
usually for the sentence.

Table A2 summarizes the outcomes of sex offense cases before
and after evidentlary changes were implemented on July 1, 1976.
On this data the rape shield law went into effect. A number of
changes can be seen, such as an increase in convictions for all
crimes, a decrease in dismissals, and longer prison terms.
Tables A3 and A4, which give yearly breakdowns indicate, however,
that these seem to represent long-term trends rather than changss
due directly to the new laws. Results of the time-series

analyses confirm this conclusion.
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TABLE 2.1
DESCRIPTIVE DATA--DEFENDANTS CHARGED WITN 58X OFFBNEES
ATLANTA, GRORGIA

- 1970-1984
: Aggravated 1ssault
Aggravated Tith Inteat
11 Sex Offenses* Rape Sodomy To Rape Sodomy
(N=1841) (K=1413)  (B=160) (R=264) (N=498)
Mear § of charges on indictment 1.99 L1 1.19 1,26 1.11
Mean ¥ of coaviction charges Ln 1.83 1.61 L1g 1.10
Outcone of case
Convicted of orginal charge 2.7% 1.8 8,08 40.4% 25.9%
Convicted of anmother charge 18.7 1.1 u.1 18.0 6.1
T Convicted under First offender Act® 12.0 11.0 13.3 16.5 61.1
£ Not coavicted 6.8 21.5 u.1 25.1 §.9
Type of Disposition
Gailty plea 5.8 U1 138 52.1% 0.0
Guilty plea under First Offender Act 12.0 11.1 13.4 15.1 §1.3
Guilty--judge or jurye 16.0, 17.2 14.1 1.2 1.4
ot quilty--judge or jery 6.2 6.8 3.8 i.1 0.2
Disnissed 20.6 0.8 0.4 19.9 6.7
Type of Sentence, for those convicted
Probation 12.1% .38 12.6% 25,68 22,48
Probation under Pirst Offender Act 16.4 15.4 17.% 20,7 6.1
Jail 3.5 1.6 5.0 6.9 5.4
Prison 8.1 1.1 64,7 6.4 6.1
Median prison seatence in months
Por those convicted of original
charge 120.0 120.0 6.0 .0 12.0
For those convicted of another
charge 12.0 12.0 12.0 12.8 12.0
A quilty pleas vhere Sevexlty
of charges reduced 36.0% 5.1 8.5 N 19.18
A quilty pleas vhere mamber
of charges reduced 20.§ 23.5 3.4 6.5 6.0

*Includes rape, aggravated sodomy and aggravated assanlt with intent to rape. Because indictaexts for sodomy might
include indictmnents against consenting homosexvals, sodomy vas excluded.

*) defeadant seatenced under Georgla's Pirst Offender Act Is given a probation semteace after a guilty plea. At the
end of the probationary period, provided the defendant has mot violated the terms of probatioa, the charges are expunged
fron the defendant's record, Thile the defeadant at that time is judged to be “aot coavicted® of the charges, for our
purposes the disposition is a comviction. Because the disposition and semtence are confideatial, ve do mot knov if the
defeadant vas convicted of the origimal charge or of some lesser charge. Ve also do mot knmov the length of the probation
sentence,

°the Palion County Superior Court records did mot indicate 1f the trial vas a jury trial or a bench trial.
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DESCRIPTIVE STATISTICS--DEFENDANTS CHARGED WITH SEX OFFBNSES:
BEPORE AND AFTER RAPE SEIBLD LAY INPLENENTED®

All Sex Offenses

Before
(614)
Mean } of charges oa indictment 1.76
Nean § of conviction charges 1,58
Outcome of case
Convicted of orginal charge 46.5%
Convicted of another charge 12.5
Coavicted under Rirst Offender Act 1.4
¥ot convicted 13.9
Type of Disposition
Gullty ples 44N
Guilty plea under Flrst Offender Act 7.4
guilty--judge or jery 11.5
Bot guilty--judge or jury 5.1
Disaissed 2.1
Yype of Seatence, for those coavicted
Probation 1.2
Probation under Pirst Offender Act  11.3
Jail 3.2
Pzison 68.3
Median prison senteace in months
For those convicted of original
charge 96
Por those coavicted of amother
tharge 12
A quilty pleas vhere severity
of charges reduced 25.1%
A quilty pleas vhere number
of charqes reduced 10.5

sBefore-all cases indicted from Jamuary of 1970 through June of 1976; after=all cases indicted from Jaly of 1976 through
Decerder of 1984,

After
(1224)

.10
1.7%
40.6%
.8

14.3
23.3

17.1%

12

0.0
U

TAALE A.2

ATLANTA, GEORGIA

Before After

(444)

145
12

.00

12.6

192

(966)
2.2
1.88
1.4
.3

12.1
4.

16.6%

12

0.3
1.4

Aggravated
Sodomy
Before  After
{61} (%)
1.46 2.00
1.2¢8 1.7
40.08  36.7%
18.3 0.6
6.7 11.3
35.0 11.3
40.08  45.10
6.7 11.5
18.3 19.6
5.0 1.1
30.0 1.4
25.6% 6.3%
10.3 .3
2.6 6.3
61.5 6.3
84 96
12 12
A R
13.6 8.6

Agqravated Assaglt
Tith Intent

o Rape
Before After
(149) {159)
1.3 1.2
1.25 1.34
.18 n.n
14.6 20.4

1.8 12.4
35.0 18.4
53.2% LR

1.3 1.5

6.4 §.5

3.1 'R
29.4 13.3
N.N 19,28
11.0 6.2

8.2 6.2
3.8 48.5
54 ']

12 12
4.8 5.0
5.2 1.5

Sodony
Before After
{157} (341)
.11 L1
.12 110
25.5%  26.1%

3.8 1.1
5.2  62.0
1.5 1.1
5.9y 31.6%
59.6 62,0

1.9 0.6

0.9 0.3
11.5 4.5
1.3 .o\
§1.6 654

8.6 4.0

6.5 5.3
12 12
12 12
1438 20.9%

0.0 0.0



TARLE 2.3
YEARLY DATA--DEFENDANTS IEDICYED FOR RAPE
ATLANTA, GEORGIA

1976-1984

Funber Cos- Sentenced  Mean
Tear  of Convicted victed rvotal Gallty all Acquitted Seatenced o Prisen  Seat.
In- Indict- Comvicted of Other ander  Con- Not Plea Charges of all to prison for Other  for
dicted aents  of Rape  Charge FOA victed Convicted Bntered® Dismissed Charges for Rape  Charge Rape
o 4.3 11.7% L 65 366 55.0% N 6.6% 86,28 57.1% (:::f:s
uwm u 15,7 12,4 LN {8 33.3 §.2 6.0 38 94.6 55.6 174
19717 5§ 6.8 1.7 3.9 fS 1.5 8.5 25,0 1.1 86.9 160.0 1211
1373 6 3.3 13.3 109 5.8 41.1 3.1 31.5 6.2 100.0 A 345.1
IS N I 1 1.0 12.1 152 N2 25.8 5.1 1.2 i.6 9.8 15.0 171.6
¥ n 53.2 15,6 9 na 21.3 i, 2.1 5.2 99.2 50.0 9.6
1976 9 §i.0 12,2 4§l .9 1.7 M4 {4 5.0 5.6 189.6
wn o9 4.3 13.8 .3 N .1 50.0 2.8 1.3 9.1 .6 114.0
1976 % 1.9 20.8 .3 Nl 2.9 51.3 1.8 5.2 93.2 10.¢ 135.5
19719 112 3.6 2.6 15,3 1.8 6.1 8.6 15.3 1.8 95.1 4.3 9.4
1960 14 1. 14.8 134 T 2.6 54.2 .8 N 6.7 0.8 1.4
L1 YU T} 2.8 26.1 168 1.2 26.8 61.3 13.7 1.3 9.1 "1 25.1
1962 1 2.2 2.9 1,3 1.5 0.5 65.¢ 13.1 1.4 04,0 n.é 205.6
1983 8 1.2 A4 1.5 8.0 14.0 6.3 111 6.7 95.2 #9.5 10.9
4 1 2.6 5.1 1.1 K7 13.3 n.1 1.6 5.7 1.8 63.0 {183

102.0

*Inclades defendants who plead gquilty wnder the Pirst Offender act.
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TABLE 2.4

TEARLY DATA--DEFEEDANTS INDICYRD POR SEX OFFBNERS"
ATLANTA, GEORGIA

1970-1904
Nuaber  Coavicted Neaa
of of Convicted Coavicted cullty Al dcquitted Prison
Tear Indict- Original of Other wader fotal ot Plea Charges of all Sentenced Sentence
Indicted ments  Charge Charge FOA Convicted Comvicted Eatered® Dismissed  Charges to Prison®  (Moaths
1970 1 .n 10.9% 3,668 63.9% W 56.1% 30.5¢ 9 76.00 1.2
LM 1 i 12.9 b1 85.5 U1 6.3 30.9 i1 4.3 U0
1 (] 6.2 6.1 4.5 4.9 1.0 4.9 1.4 51 98.2 1.1
un 8% 35.4 19.0 1.4 §2.1 3.9 4.2 32.6 5.3 1.1 m.A
194 1 6.9 11.2 13.6 1.5 1.5 58.0 23,5 3.7 5.4 146.6
1975 100 5.4 16.2 1.0 13.1 26.3 50.0 1.0 5.0 2.9 159.1
197 119 2.9 12.1 5.1 61.0 1.0 8.3 35.6 34 8.9 132.3
1wn 138 2.4 2.2 11.¢ 1.0 23,0 59.8 15.3 1.3 g6.¢ 1.4
" 131 .3 20,8 5.9 15.4 .6 58.0 19.4 5.3 #.5 1054
1979 133 .1 .5 15.2 16.1 23.% 53.6 15.2 4.1 1.7 .2
1980 175 i1.1 17.¢ 12.1 n.a n.3 56.6 13.6 9.1 .3 e
1981 110 28.9 1.9 15.1 13.5 26.1 62.6 20.5 6.0 in.s 126.4
1942 157 42.1 21.2 15.2 80.4 1.2 62.9 12.6 6.6 1.9 156.0
1983 Y .9 2.4 15.9 12.2 17.8 6.2 12.1 5.6 9.0 138.1
1 141 1.1 .5 N " 1.1 1.4 6.1 R 4.1 165.3

spefendants indicted for rape, aggravated sodomy, or agqravated assault vith fateat to rape.

®Iacledes defendants who pled quilty uader the Pirst Offender Act.

*the perceatage is based on defendants coavicted of the origimal charge or some other charge. It does not take iato account
defeadants convicted wnder the Pirst Offeader Act.
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APPENDIX B--CHICAGQ

Legal Changes

There have been two majJor reforms of the Illlnols rape laws.
A rape shield law was implemented on July 1, 1978, and
definitlional changes went into effect on January 4, 1984,

The Illinois rape shield law states that the prior sexual
activity or reputation of the victim is inadmissible as evidence.
The only exceptlon to this blanket prohiblition 1s evlidence
concerning prior sexual conduct between the victim and the
defendant. The law further specifies that the defense cannot
Inquire about prior sexual activity between the victim and the
defendant unless the court finds, in an in_camera hearing, that
the defense has evidence to impeach the victim in the event that
past sexual conduct with the defendant 1s denied. On its face,
then, the Illinoils shield law is a very restrictive law; it
allows only a single narrow exception to the shield and permits
this evidence to be admitted only after a Judiclal f£inding of
relevance.

The 1984 reform includes a number of substantive changes.
The Illinols Criminal Code of 1961 specified that "A male person
of the age of 14 years and upwards who has sexual intercourse
with a female, not his wife, by force and against her will,
commits rape." With the passage of the Illinois Criminal Sexual
Assault Act, that definition became obsolete. The new law

’

eliminates seven crimes (rape, deviate sexual assault, indecent
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liberties with a child, aggravated indecent 1llbertles with a
child, contributing to the sexual delinquency of a child,
aggravated incest, and sexual abuse by a family member) from the
"Sex Offenses" section of the criminal code and adds four
(aggravated criminal sexual assault, criminal sexual assault,
aggravated criminal sexual abuse, and criminal sexual abuse) to
the "Bodily Harm" section.

The 1984 law defines sexual assault as forcible sexual
penetration and sexual abuse as forcible sexual contact; if
specified aggravating factors are present (for example, the
defendant used a dangerous weapon or seriously injured the
victim), the assault or abuse becomes the more serious (i.e.,
aggravated) offense. Unlike the old law, the new law allows
prosecution for aggravated criminal sexual assault by a spouse,
provided that the incident is reported within 30 days.

The Illinois statute specifically provides for a consent
defense. However, the law also eliminates the resistance
requirement by deleting the phrase "against her will" from the
defintion of sexual assault and by stating that lack of
resistance resulting from the use of force or threat of force

does not constitute consent.

Criminal Justice Officials' Attitudes Toward the Changes

Attitudes Toward the Rape Shield Law--We interviewed 32

judges, state's attorneys and public defenders in Cook County to
determine attitudes toward the Illinols reforms. Respondents

agreed that the effect of the shield law was mitigated somewhat
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by the fact that case law already had begun to restrlct the
introduction of evlidence of the victim's past sexual conduct.
Several officlilals stressed, however, that the passage of the
statute made it more likely that judges wourld interpret the law
consistently. One state's attorney put it more bluntly, noting
that the law glves them "aomethlng to shove down the Judge's
throat if he decides to admit something he shouldn't."

On the negative side, a number of respondents, prosecutors as
well as defense attorneys, cited the restrictiveness of the
shield law. Especially troublesome to some was the lack of an
exception for evidence of past sexual conduct between the victim
and a third party to show the source of semen, pregnancy or
disease. Other officials noted that the law prohibits the
introduction of evidence that the victim is a prostitute, which
many felt might be relevant. As one state's attorney explained,
"The shield law is a two-edged sword and you have to consider the
defendant's point of view; there may be a pattern of behavior
that might be relevant."

When asked about the frequency of in camera hearings to
determine the relevance of evidence of past sexual conduct
between the victim and the defendant, almost all of the
respondents said these hearings, which according to the statute
are required prior to admission of the evidence, were rarely or
never held. The reasons given, however, varied. Some officials
explained that the absence of hearings was due primarily to the
fact that cases in which the defense ls consent are relatively
infrequent and that those which do occur seldom go to trial.

Other respondents admitted that the evidence often gets in
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without a hearing. They noted that since judges in Cook County
almost always rule that evidence of prior sexual conduct between
the victim and defendant is relevant, it is a waste of time to
ask for a hearing and present an offer of proof. Several
respondents noted that it is much more likely that the state's

attorney will file a motion in limine to restrict evidence they

suspect the defense will attempt to introduce. The formal
procedural strictures contained in the Illinois shield law, in
other words, are sometimes circumvented by informal agreements
among judges, state's attorneys, and public defenders.

The restrictiveness of the statute 1s also mitligated through
the plea bargaining process. Judges in Cook County actively
participate in plea bargaining, holding pre-trial conferences
with the purpose of negotiating a guilty plea. Most respondents
agreed that evidence of prior sexual history that would be
inadmissible at trial would be brought out at the pre-trial
conference and taken into consideration by the judge at
sentencing. Since the majority of sexual assault cases are
settled through a gullty plea rather than a bench or jury trial,
this clearly has the potential to affect the disposition of these
cases.

Attitudes Toward the Definitional Changes--When asked about

the positive features of the more recent definitional changes,
most respondents cited the inclusiveness of the new law. As one
prosecutor noted, the law includes "crimes that before fell
between the cracks"--touching, penetration with an object,
aggravated sexual assault by a spouse, and assaults wlth male

victims. A number of officials also commented favorably upon the
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expanded range of avallable crimes, They explalned that

separating rape into aggravated and non-aggravated sexual assault
provides more options for charging, convicting and sentencing.

When asked to comment on the disadyantages of the
definitional changes, Chicago officialé mentioned the complexity
of the new law; terms such as "sexual penetratlion," "sexual
conduct," and "force or threat of force," are precisely defined
and the conditions which must exist to convict a defendant of

aggravated criminal sexual assault or criminal sexual abuse are

specified in detail. They noted that the legal verbiage is
confusing to jurors. As one prosecutor said, "I may have to
spend 15 minutes of a 30-minute closing argument explalning the
law."” A number of prosecutors also criticized use of the term
"criminal sexual assault" rather than "rape," arguing that the
former term is confusing to jurors, who sometimes wonder why the
defendant wasn't Jjust charged with rape. And defense attorneys‘
criticized the "over-inclusiveness" of the statute. As one
public defender charged, under the new law you "can't bathe the
baby without breaking the law."

Several of respondents also felt that the new law had had
the unintentional consequence of increasing the number of counts
on the indictment or information. Because of the wider range of
options available at charging, in other words, prosecutors tend
to "charge the case every possible way" to ensure that they
include the correct charge and to protect themselves. State's
attorneys contend that this has increased the paperwork
associated with the case; since they obviously can't go to trial

on 30 or 40 counts, they must dismiss most of the counts prior to
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trial. Public defenders also criticize the expanded range of
options, arguing that the new statute makes it easier to convict

the defendant of something.

Description of the Cook County Criminal Justlice System

Office of the State's Attorney~--The Criminal Division of the

Office of the State's Attorney includes over 400 attorneys who handle
misdemeanors, felonies and criminal appeals. Charging decisions
are made by attorneys assigned to the felony review unit and
felony cases are prosecuted by attorneys assigned to the felony
trial division. Three trial attornevs are assigned to each of
the circuit court courtrooms and handle all of the cases assigned
to the judge in that courtroom. Within each courtroom, there is
a hierarchical system, with a senior attorney assisted by two
less experienced attorneys.

As noted above, charging decisions are made by attorneys
assigned to the felony review unit, which can elither approve the
felony charged by the police, charge some other felony, or reject
the felony charge. 1If the felony charge is rejected, the police
have the option of filing the case as a misdemeanor or appealing
the decision to reject the felony. While there are no written
policies to quide charging decisions, it is an unwritten policy
that the case must be a proveable case; that is, a case which
could be taken before a judge or jury.

In Illinois formal screening of the charges is accomplished
either through a preliminary hearin¢ or by a grand jury.

(Until 1975 Illinois law required that felony defendants be
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indicted by a grand Jury before they could be brought to trial;
now the decision to use a grand jury or a preliminary hearing is
at the discretion of the state's attorney's office.) In Cook
County, homicides and sex offenses are assigned to Branch 66 of
the State's Attorney's Office. Attorneys assigned to this unit
decide whether to take the case to a preliminary hearing or to
the grand jury. They also identify "sensitive" or "difficult"
cases which will be handled by one of the senior trial attorneys
and prosecuted vertically. All other homicides and sex offenses
are prosecuted horizontally.

The Cook County State's Attorney's Office does not have a
special prosecutorial unit for sexual assault cases. Instead,
these cases are randomly assigned to courtrooms by the presiding
judge of the criminal division and are prosecuted by the trial
attorneys assigned to the courtroom. According to unwritten
policy, all plea negotiations must be approved by the senior
attorney in the courtroom. 1In addition, all plea bargains in

sexual assault cases must be discussed with the victim.

The Cook County Circuit Court--In Cook County felony cases

are assigned to the criminal division of the Cook County Circuit
Court. There are 187 circuit court judges in Cook County, with
42 in the criminal division in the first district, which includes
the city of Chicago. Candidates for circuit court judgeships are
nominated by one of the two political parties. Once elected they
run for retention every six years. Circult court judges are
assisted by associate judges, who are nominated by a commission

and elected and reconfirmed every four years by the circuit
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court judges. Unlike circult court judges, assoclate judges do
not have jurisdiction over felony cases unless it is specifically
granted by the Illinois Supreme Court. 1In 1986 only 25 of the
260 associate judges had been granted felony jurisdiction.

Felony cases, including sexual assaults, are randomly
assigned to circuit court judges by the presiding judge of the
criminal division. Each judge retains control over his or her
own calendar and 1s responsible for the expeditious dlisposition
of cases. Judges are not prohibited from participating in plea
bargaining and may take an active role in negotiations during the
pre-trial conference.

Illincis has had determinate sentencling since 1978. The
judge imposes a nminimum and a maximum term; the statutory maximum
term can be doubled if there are aggravating circumstances. Since
1980 a life sentence has meant a life sentence without the
possibility of parole; prior to that time a defendant who

received a life sentence was eligible for parole after 21 years.

The Cook County Public Defender's Qffice--There are 363

attorneys in the Cook County Public Defender's Office. Two
attorneys are assigned to each courtroom, with one supervisor for
every four courtrooms. Cases~are randomly distributed to
courtrooms and handled by the attorneys assigned to the
courtrooms.

The Public Defender's Office has no written policies for
handling sexual assault cases or for plea negotiations. There is
an unwritten policy, however, against "blind pleas"; that is,

there are to be no guilty pleas without a negotiated sentence.
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The Violent Crimes Unit of the Chicago Police Department--The

city of Chicago is divided into six areas and each area has a

property crimes unit and a violent crimes unit. Each violent
. crimes unit has a sex crimes coordinator and six to eight
detectives.

Officers assigned to the sex crimes unit receive no formal
training on handling sexual assault cases but do attend periodic
seminars on topics such as investigating sex crimes or
Interviewing victims of sex crimes. The Sex Crimes Overslght
Committee alsc has sponsored training programs on topics such as
rape trauma syndrome and delayed reports of rape. The committee,
wvhose purpose iIs to lnsure falr treatment of the victims of sex
crimes, is composed of the six supervisors of the sex crimes
units and leaders of local rape victim advocacy groups.

All sexual assaults are investigated by the sex crimes unit.
The initial investigation is the responsibility of the patrol
officer who responds to the call. As soon as that officer
determines that a sexual assault has taken place, he/she
notifies the sex crimes unit and a detective is sent to the scene
to investigate and to intervliew the victim. Generally the
responding officer will call the sex crimes unit even if he/she
believes that the charge is unfounded. The Chicago police
department will not unfound a charge unless‘the victim recants.

If the state's attorney's office refuses to file a felony
charge, the police can file a misdemeanor without the approval of
the state's attorney. They also can appeal the felonly rejection
to the deputy superintendent of felony review, who can override

the decision.
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Disposition of Sex Offense Cases

Data summarizing the disposition of sex offense cases in
Chicago from 1970 to 1985 is displayed in Tables B.1 to B.5.
Included are all cases in which the most serious charge against
the defendant was rape or deviate sexual assault (prioxr to 1984)
or aggravated criminal sexual assault or criminal sexual assault
(1984 and 13885).

Table B.1l depicts the outcomes of these cases. The data
reveals that:

--Defendants were charged with an average of 6.3 crimes,
convicted of 2.36. The figures are similar for all
categories of crime except aggravated criminal sexual
assault (ACSA); defendants charged with ACSA had an
average of 16.67 charges on the information. (Interviews
with criminal justice personnel revealed that this was due
to the wider range of options available at charging under
the 1984 law. State's attorneys "charge the case every
possible way" to insure that they include the correct
charge.) Even defendants charged with ACSA, however, were
convicted of only two crimes. Consistent with this is the
fact that 96.8 percent of the guilty pleas in ACSA cases
involved a reduction in the number of charges against the
defendant.

;—With the exception of criminal sexual assault, the
case outcomes were similar for the various categories
cf crime. About 40 percent of the defendants were

convicted cf the original (most serious) charge, 20 to 30
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percent were convicted of some other charge, and about 30
percent were not convicted. Nearly three-fourths of the
defendants charged with the less serious crime of criminal
sexual assault (CSA), on the other hand, were convicted of
that crime.

--The type of disposltlion also waz simllar for the various
categories of crime. About half of the cases were settled
by a guilty plea, about a third were settled by a bench
trial and less than ten percent were settled by a Jury
trial. Defendants charged with either ACSA or CSA
opted for a jury trial less often than defendants charged
with rape or deviate sexual assault (DsSa).

--Nearly all defendants convicted of rape, DSA or ACSA wvere
sentenced to prison. Only 48 percent of those convicted of
CSA were incarcerated. The median maximum prison sentence
ranged from 36 months for CSA to 120 months for rape. |

Table B.2 compares the outcome of rape and deviate sexual

assault cases before and after the rape shield law was
implemented in April of 1978. The data reveal very few
differences in the dispositlon of these cases. Those differences
wvhich do appear do not seem to be related to the implementation
of the shield law. For example, there was a decrease in the
percentage of rape cases settled by a guilty plea, an increase in
the percentage of cases tried by a judge. 1If anything, one would
expect the rape shield law, which prohibits the introduction of
evidence which could help the defendant's case, to produce an
increase in guilty pleas. Similarly, there is no reason to

expect the shield law to produce an increase in the number of

205



charges against the defendant.

Yearly data summarizing the disposition of rape and ACSA
cases is presented in Tables B.3 and B.4, respectively. Yearly
data summarizing the disposition of all sex offenses 1is presented
in Table B.5. Since most of the sex offense cases 1n Table B.5
are either rape or ACSA cases, only Table B.5 will be discussed
here. The data presented in Table B.5 reveals that:

--There was a falrly steady increase in the number of
indictments for sex offenses from 1970 through 1985. A
disruption of the trend occurred in 1974 and 1975, when the
number of indictments increased dramatically, only to
return to "normalcy" in 1976. There were other large
increases in 1979, 1982 and 1985. Conceivably, the 1978
increase could be due to the passage of the rape shield
law, the 1985 increase to the definitional changes
implemented in 1984.

~-There also was a fairly steady increase in the number of
charges against the defendant, at least from 1970, when the
mean was 2.36, to 1983, when the mean was 7.21. Then there
was a dramatic increase, to 11.3, in 1984 and another large
increase, to 15.65, in 1985. As noted earlier, this sudden
change can be attributed to the 1984 reform, which gives
prosecutors many more charging options.

--While the percentages of defendants convicted of the
original charge or of some other charge varied over the
15-year period, the variations appear to be random and not
related to changes In the rape laws. The percentage of

defendants not convicted remained fairly stable at about 30

206



to 35 percent over the period.
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TABLE B.1

DESCRIPTIVE DATA--DEFENDANTS CHARGED WITH SEX OFFENSES

CHICAGO, ILLINOIS
1970-1985

A1l Sex Offenses® Rape

(H=5815) {(N=4628)
Nean ¥ of charges on indictment 6.30 4.7
Mean 1 of conviction charges 2.36 4
Outcome of case
Convicted of orginal charge im.n 5.7
Convicted of another charge 1.2 20.0
Not convicted 3.1 .3
Type of Disposition
Gullty plea 3.0 43,04
Gullty--judge 16.2 15,5
Guilty--jury 6.9 1.1
Not guiity--judge .5 14.9
Bot quilty--jury 1.8 1.9
Disnissed 16.0 17.4
Bench trial 30,7 0.4
Jury trial .7 3.1
Type of sentence, for those
convicted of original charge
Probation 1.0% 0.1%
Jall 0. 0.3
Prison 9.0 99.3
Other 0.2 0.2
Nediam prison sentence in months
For those convicted of original
charge 120.0 120.0
Por those convicted of amother
charge 36.0 36.0
A quilty pleas where severity of
charges reduced 3. iU
\ quilty pleas vhere number of
charges reduced 12.0% 61.3%

“Includes rape, deviate sexuval assault, aggravated criminal sexval assault, and criminal sexmal assauit,

Deviate
Sexual

Assault
(¥=405)

9.20
L
10.9

2.1
21.1

P e —
I e et OB )
« ® e ® » @
L RS L R ol el

b d
“w >
- -
L — ]

D A =t o
. . - -
D L OF WD

$6.0
3.0

3.2
n.1

Aggravated

Crisinal

Sexual Assault
(N=745)

16.67
.07
39.08

3.0
2.0

P — "~
a2 =t e e D O
e ®» = = a @
- D e

L d
X
- -
L

A d
CD Dy -
a @« @« =
e WO 4N

100.0
.0

1.2
9.8

Criminal

Sexuval

Assault®
{¥=37)

3.6¢
1.50

— o b
. -
WD Gad WD

] 1)
1.2
3.0

~S WD
-« . .
— €D e

- -
< >

1.8

2.1

26.1
0.0

36.0

ne

5.6%
1.8

®Because of the small number of cases, the perceatages for crimimal sexval assault should be interpreted vith caution.
“there vas oaly one defendant vho vas indicted for crimimal sexsal assault, but convicted of aad seateaced to prison for

another charge.

208



TABLE B.2

DBSCRIPTIVE DATA--DEFENDANTS CHARGED WITH RAPE AND DEVIATE SEXUAL ASSAULY

BEFORE AND AFTER RAPE SHIBLD LAY INPLENENTED®
CHICAGO, ILLINOIS

Nean | of charges on indictment/information
Nean | of conviction charges

Outcome of case
Convicted of orginal charge
Convicted of another charge
Not convicted

Type of Disposition
Gailty plea
Guilty--judqe
6uilty--jury
Bot guiity--judge
Kot gquilty--jury
Dismissed

Beach trial
Jury trial

Type of sentence, for those
convicted of original charge
Probation
Jail
Prison

Other

Median prison sentence in moaths

For those convicted of original
charge

Por those convicted of another
charge

\ quilty pleas where severity of charges
reduced

A quilty pieas vhere namber of charges
reduced

*Before=cases vhere indictmeat or information filed from January, 1970 through March, 1378, After=cases
vhere indictaent or information filed from April, 1378 through December, 1985.

Before
{N=21252)

3.09
1.94
5.8

20.6
3.6

o o @ PO s O — O
- . e o & o = =
< o L N T Y

L —4
- -
) ==l ) e

96.0
36.0

3.0

95.5

(K=2369)
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After

6,33
.81
15.5%

14.4
3ih.1

— — [P EPIeY
-y bt el O i D
e * o e @« =
O T e b e Y

Lo d
- T
.«
<o

-4
o D a»
. = e e
= LD D D

4.0
3.0

3.3
.t

DEVIATE SEXUAL ASSAULY

Before After
{N=138) {N=266)
.08 6.3¢
2.07 2.52
48.5% 36.7%
17.9 39.4
33.6 23.9
7.0 41.08
9.6 1.4
9.6 1.9
.1 13.2
2.2 1.1
1.8 9.4
17,7 3.6
11.8 9.0
12,3 0.0
4.8 oo
83.1 100.0
0.9 0.9
4.0 120.0
36.0 36.9
26.2% 52.0%
1.5 0.5



Tear
Indicted™ aents

1970
191
1972
1973
194
1975
1976
1871
1374
1979
1980
1381
1982
1983
1944

1985

Humber
of
Indict-
100
13
28
11
345
137
236
111
256
333
Il
431
450
19
173

15

Nean
§of
Charges

2.3%
.99
.31

.68
3.3

.M

{41
1.8
§.96
1.49
1.4
b.28
5.40

.00

48.9
8.6
.8
1.3
40.3
5.8
7.8
5.1
5.0
50.0
7.6
35.5
1.5
43.6

(2)

Convicted
Convicted of Other
Indicted of Rape = Charge

9.3

1.1
16,7
12.8
20.0
13.6
18.2
3.9
23.9
11.5
14.2
9.1
2.9
4.0
20.1

(n

“the year in which the indictment or information vas filed.
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TABLE 8.3
TEARLY DAYA--DRFENDANTS CHARGED WITH RAPE

CHICAGO, ILLINOIS
1570-1985
Guilty 11l

ot Plea Chazges

Convicted BEntered Disaissed
LN 9.5 5.8
3.3 3.8 1.5
3.0 §5.4 16.7
3.1 51,1 18.6
1.6 9.3 .8
35.6 50.5 22.0
36.0 50.4 174
7.9 16.1 0.2
30.2 46.5 28.5
33.2 3.6 16.9
35.2 39.0 18.5
3.1 35.6 1.2
3.3 35.8 15.6
U1 3.9 16.1
35.1 39.8 15.2

(3}

Acquitted
of all
Charges

.18

10.¢
1.1
12.1
16.7
13.1
18.6
11.1

9.8
16.6
16.7
18.4
23.5
18.0

20.5

Sentenced
to Prison
for Rape

82.18

100.0
93.1
100.0
9.4
100.0
100.0
98.9
100.9
100.0
100.9
100.0
99.4
180.0

100.0

Sentenced
to Prison
for Other
Charge

90.0%

7.0
15.0
83.3
1.3
12.6
1.1
62.1
12.0
80.0
82.5
86.6
15.2
83.¢

88.6

Hean
Sent.
for
Rape

{Moaths}

119
m
153
139
131
118
150
153
151
184
181
189
189
133

215

There vere too fev cases to calculate percentages for 1945



TABLE B.4
YEARLY DATA--DEFENDANTS CHARGED WITH AGGRAVATED CRIMINAL SEIUAL ASSAULT

CHICAGO, ILLINOIS
1984-1985
Nugber  Mean sentenced Sentenced  Mean
of }of Convicted Guilty all Acquitted  to Prison . to Prison  Sent.
Year Indict- Charges Convicted of Other  Wot Plea Charges of all for for Other  for
Indicted® ments Indicted of ACSA  Charge Convicted Bntered Dismissed Charges ACSA Charge ACSA

{Months)
1984 02 16.42 48.1% 28.0% 31.0% 40.1% 9.6% 11.3% 98.8% 70.4% 169

1985 1 16.61 3.1 3.8 2.1 9.0 14.9 13.4 9.3 g8.¢ 150

*In 1984 Illinols replaced the crimes of rape and deviate sexual assault vith agqravated criminal sexual assault and criminal
sexpal assault.

bYear in vhich the indictment or information vas filed.
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TABLE B.5
YEARLY DATA--DEFENDANTS CHARGED VITH SEIUAL OFFENSES®

CHICAGO, ILLINOIS
1370-1985
Buaber  Mean Convicted
of § of of Convicted Guilty 1l Acquitted Nean
Tear Indict- Charges  Original  of Other Mot Plea Charges of all Sentenced Sentence
Indicted® ments Indicted Charge Charge Convicted  Batered  Dismissed  Charges to Prison (Months)
1970 107 2.36 .8 29.2% LY 50.18 25.5¢ 6.4% .78 92
1 145 2,56 4.0 16.9 3.1 2.2 3.2 9.9 6.8 143
wn 230 .99 1.3 16.8 U1 5.2 17.1 16.7 2.7 129
1373 153 .53 54.2 13.1 1.0 50.8 18.7 12.2 35.2 125
19714 i1 2.46 1.8 20.0 3Ll 50.1 14.6 16.3 91.8 112
1975 450 3.64 40.2 23.8 35.5 50.8 22.0 13.5 $9.9 9
1976 264 3.6 46.6 16.1 36.7 50.9 .2 18.6 91.0 128
13 261 3.46 38.3 23.3 3.0 45,7 20.2 17.% 85.6 122
1978 268 .4 5.2 24,7 30.0 5.9 20.7 9.4 93.1 125
1879 415 4,75 54.0 12.8 32.9 39.2 16.7 16.5 9.2 161
1980 1 4.70 §9.8 14.6 35.0 389 18.8 16.1 95.8 156
1981 464 6.43 1.6 19.5 2.1 35.2 14.2 18.4 95.8 166
18 581 1.7% 35.5 28,6 5.6 k! N 14.4 21.0 0" 139
1943 Nki 1.1 10.6 2.2 33.0 3.3 14.¢ 18.3 $1.8 175
1944 416 11.30 11.6 U.9 3.8 .8 11.0 2.8 90.2 14
1985 548 15.65 33.3 3.5 28.0 9.1 15.1 12.9 $3.3 108

*Includes rape, deviate sexwal assault, aggravated criminal sexval assault, and crimimal sexwal assault.
*Year in vhich the indictment or information vas filed.
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APPENDIX C--DETROIT

Legal Changes

In 1975, the most comprehensive of rape legislation reforms
went into effect in Michigan. The reform included new definitions
of sexual assaults as a series of graded offenses, rape shield
provisions, and explicit statements of the lack of need for
corroboration or reslistance by the victim.

The new law defined four degrees of criminal sexual conduct
which can involve and actor and victim of either sex. First and
third degree criminal sexual conduct (CSC) involve sexual
penetration, which means "sexual intercourse, cunnilingus,
fellatio, anal intercourse, or any other intrusion, howvever slight,
of any part of a person's body or of any object into the genital or
anal openings of another person's body, but emission of semen is
not required. The crime is In the flrst degree 1f any of the
following circumstances exists:

1. The victim is under 13 years of age.

2. The victim 1s between 13 and 16 years old and the actor is
a member of the same household as the victim, is related by blood
or affinity to the fourth degree, or is in a position of azuthority
and used that authority to coerce submission by the victim.

3. The commission of another felony is lnvolved.

4. The actor is aided or abetted by one or more other persons

and the actor uses force or coercion or the actor knows the victim
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is mentally defective, mentally lncapacitated, or physically
helpless.

5. The actor is armed with a weapon or something used so as to
lead a victim to reasonably belleve it iIs a weapon.

6. The actor causes perscnal injury to the victim and force or
coercion is used to accomplish sexual penetration.

7. The actor causes personal injury to the victim, and the
actor knows or has reason to know that the victim iIs mentally
defective, mentally incapaclitated, or physically helpless.

The statute states that force and coercion in the above
descriptions include but are not limited to any of the following
circumstances:

a. The actor overcomes the victim through the actual
application of physical force of physical violence.

b. When the actor coerces the victim to submit by threatening
to use force or violence on the victim, and the victim bellieves
that the actor has the present ability to execute these threats.

c. When the actor coerces the victim to submit by threatening
to retaliate in the future against the victim, or any other person,
and the victim belleves that the actor has the abllity to execute
this threat. "To retaliate" includes threats of physical
punishment, kidnappling, or extortion.

d. when the actor engages in the medical treatment or
examination of the victim in a manner or for purposes which are

medically recognized as unethical or unacceptable.

214



e. When the actor, through concealment or by the element of

surprise, is able to overcome the victim,.

Sexual penetration is third degree criminal sexual conduct {f
any of these circumstances exists:

1l. The victim is between 13 and 16 years old

2. Force or coercion (as illustrated above) is used to
accomplish the penetration.

3. The actor knows that the victim is mentally defective,

mentally incapacitated, or physically helpless.

Second and fourth degree criminal sexual conduct involve
sexual contact, which "includes the intentional touching of the
victim's or actor's intimate parts or the intentional touching of
the clothing covering the immediate area of the victim's or actor's
intimate parts, 1f that intentional touching can reasonably be
construed as being for the purpose of sexual arousal or
gratification. 1Intimate parts "includes the primary genital area,
groin, inner thigh, buttock, or breast of a human being." The
offense is defined as second degree CSC iIf any of the circumstances
that define sexual penetration as first degree CSC exist.
Similsrly, f£ourth degree CSC 1s sexual contact with any of the
clrcumstances that define penetration as third degree CSC, with the
exception of the circumstance that the victim is between 12 and 16
years old. This does not make sexual contact criminal 1f none of

the other clircumstances is present.
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Two other crimes defined under the new statutes are assault
with iIntent to commit criminal sexual conduct involving sexual
penetration and assault with Intent to commit criminal sexual
conduct in the second degree.

The new lawv states explicitly that the testimony of a victinm
need not be corroborated in prosecutions under the CSC provisions,
and that there is no need for a victim to resist the actor.

The rape shield law passed as part of Michigan's comprehenslive
changes states that evidence of speclific instances of the victim's
sexual conduct and opinion or reputation evidence of the victin's
sexual conduct shall not be admitted except in two situations.
These situations occur when evidence of the victim's past sexual
conduct is with the defendant or when evidence of specific
instances of sexual activity are tec show the source or origin of
semen, pregnancy, or dlsease. 1In these situatlons evidence may be
admitted but only to the extent that the Jjudge finds that the
evidence is materlial to a fact at issue and only if the
inflammatory or prejudicial nature does not outweigh its probative
value. If the defendant wants to offer evidence that is allowed
under the exceptions, the defendant must file a written motion and
offer of proof within 10 days after the arraignment on the
information. The judge may order an in camera hearing to determine
whether the evidence is admissible. The Jjudge may order an ln
camera hearing during the trial if new information is discovered
during the course of the trial that would make such evidence

admissible.
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The Michigan law has a specific spousal exception that states
that a person does not commit a sexual assault if the victim is his
or her legal spouse unless the couple are living apart and one has

filed for separate maintenance or divorce.
Criminal Justice Officials' Attitudes toward the Changes

Attitudes toward the Graded Offenses and New Definitions.
Most respondents felt that the new definitions and graded offenses
vere much falrer than the o0ld common law. The commensurate
penaltlies allow appropriately different punishments for very
different behaviors. Prosecutors felt that the new definitions
are nmuch clearer, and that they are particularly helpful on appeal
when there are questions about the sufficiency of the evidence.
Some also felt that the changes give prosecutors more discretion in
plea bargaining. Another factor considered important was the
inclusion of some kinds of sexual conduct that were not covéred
under the o0ld law.

Some respondents expressed concern with the mandatory Jalil
term associated with CSC in the third degree. One Jjudge reported
having had 10-15 cases that are really statutory rape, such as
voluntary sexual relations between a 17 year o0ld boy and a 14 year
old girl who are dating. Under the new law thils is deflined as
third degree CSC because the girl is between 13 and 16 years old
and consent ls not a defense in that case. The judge felt he

needed more discretion in these cases.
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One other concern expressed with the new definitions was with
the complexity of instructions to be given to the jury, especially
when the attorneys ask for lesser included offenses. Some
respondents felt that juries would be hopelessly confused if given
definitions for criminal sexual assault in the flrst, second,
third, and fourth degrees, but others felt that with careful

instructions there was no more problem than with other offenses.

Although many respondents felt the specific statement in the new
law that resistance by a victim is not necessary had not really had
much impact, others felt it was a very signlificant change. Those
who felt that its impact was negligible noted that resistance had
never been required by the law and that Juries would use common
sense anywvay in evaluating the presence or absence of resistance.
One prosecutor stated that "juries still expect some resistance or
some explanation as to why there was none. This 1s especially true
if it was a date gone sour; if we can't show some resistance in
this case we're in a lot of trouble".

Those who felt the statement was significant focused primarily
on the instruction to the Jjury explicitly stating that the victim
need not resist for criminal sexual conduct to have occurred. Some
judges give the instruction routinely while others do so only if
requested by the prosecutor. It is clear, however, that if
reslistance becomes an issue in the case, the instruction will be
given to the jury. Several respondents noted that lack of

resistance had been the major focus of the defense in trlals before
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the changes in the law; they felt that the explicit statement to
the jury that resistance is not required by the law makes that
defense strategy more difficult. Not only will the judge give the
instruction to the jury at the end of the case, but the prosecutor
will use the statement in the law as a basis for objecting as soon
as the defense ralses that issue.

Attjitudes toward Statement that Testimony Need Not Be
Corroborated. As with the statement that the victim need not
resist, many respondents felt that the statement in the law that a
victim's testimony need not be corroborated had little impact
because the law basically had not changed. Michigan never had a
corroboration requirement, so the statement made no difference in
the elements of the crime to be proved. Others agreed with the
prosecutor who said, "If you're talking about consent defenses,
Jurors are still looking for corroborating evidence-=physical
injury, a weapon, an hysterlical call to the police; o0ld hablits and
old attitudes die hard and we can change the law but we can't
necessarily change attltudes."

On the other hand, some respondents felt that having the
statement and the instruction to the jury are important for the
prosecution in convincing a jury that i1f they beliave a victim's
story they don't need anything else in order to convict. One
prosecutor described a case she had tried in which the only
evidence wvas identification of the defendant's voice. When the
prosecutor first started questioning jurors during the voir dire as

to whether they could convict the man with no other evidence, they
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all answered no. The judge then took over the voir dire and
stressed what the law required for conviction. He explained that a
completed sex act is not required for the offense to be rape and
asked what kind of evidence would be expected with acts of
fellatio, for example. In the end the defendant was convicted by
the jury.

As with the statement on resistance, some judges routinely
give the jury an instruction on corroboration; others instruct only
if requested by the prosecutor. Reports were contradictory as to
how frequently prosecutors ask for the instruction; one judge
reported that they never do, while another said the prosecutors
alwvays make the request.

Attitudes toward the Rape Shield Law. Respondents in Detroit
wvere extremely pesitive in thelir evaluation of the rape shield law.
Most expressed the attitude that the law makes the trial focus on
the real issues of the case instead of on irrelevant issues. As
one judge stated, the victim's prlior sexual history "has nothing to
do with the acts of the victim with this defendant...prostitutes
can be raped; 1f it's not a voluntary act, it's not a voluntary
act." Many respondents echoed the statement that prostitutes can
be raped, and noted that men were being tried in Michigan for
raping prostitutes.

Respondents also focused on the benefits of the shleld law in
producing less anxlety for victims and therefore making them more
likely to report rapes and follow through with prosecution. One

judge felt that apprehension about public embarrassment had been a
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major reason why many rapes were not reported, and stated that
before the law changed, "I wouldn't have let my daughter report and
testify."”

Most respondents agreed that in camexra hearings on the
admissiblility of prior sexual history evidence are rarely held.
Defense attorneys know that sexual hlistory with parties other than
the defendant will not be admitted, and they apparently do not even
try to raise the issue. Attorneys feel that they run the risk of
alienating the Judge by asking for a hearing if the evidence is not
relevant. When prior sexual history involving the defendant is the
issue, hearings are still rarely held. Prosecutors are unlikely to
object if the evidence seems relevant, and so the admissibility
issue is handled informally. Many respondents noted that the issue
does not come up often because most cases do not involve
acquaintances; one prosecutor sald, "I suspect these other types of
cases are filtered out before they get to us." One defense
attorney reported that it is still sometimes possible to get the
evidence in partially through careful phrasing of questions; he
stated, however, that such a strategy was always risky, depending
on who the judge was.

Many respondents recalled that before the shield law vas
introduced, prior sexual history of the victim was a major thrust
of the defense. Although the evidence was not often admitted, the
ability to ask the question was viewed as damaging to the
prosecution's case. One judge offered the opinion that it may have

taken the law tc foster "a stronger Jjudicial no-nonsense attitude."
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Most prosecutors felt that thelr position in plea bargalning
wvas strengthened by the presence of the rape shield law. The law
takes away one defense tactlc and thus results in a dlfferent
analysis of the defense's abllity to win the case. One prosecutor
offered an example: "Let's say the victim is a hooker with a long
history and we know we can keep that out; it tends to put her past
in its proper perspective and force us to make a decision about a

plea on the relevant facts."

tio e

Detroit Recorder's Couxrt. The Detroit Recorder's Court

handles all criminal cases for Detroit, and only criminal cases.
Before 1981 all phases of misdemeanor and felony cases were in the
Recorder's Court; since 1981 the lower court handles the initial
phases of these cases. There are 29 judges on the Recorder's Court
bench, although until 1978 there were only 13 judges. Judges are
elected on a non-partisan ballot.

Cases first go by blind draw to one of five floor executive
Judges. These Jjudges, appointed to the position by the chlef
judge, are known not to be the harshest sentencers. Thelr role is
to try to work out plea negotliations or to encourage a walver trial
(trial by judge), and they do not take any Jjury trials. If a plea
or vailver trial is not agreed to with the floor executive Judge,
then the case goes by blind draw tc one of the other judges on the

floor.
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Prosecutors are assigned to a particular judge for four
months. The dlistrict attorney tries to assign a prosecutor known
for working out plea bargains to the floor executive judge.
Defenders are not assigned to judges, but follow cases through the
system instead.

In the 1970's the Supreme Court of Michigan ruled that Jjudges
could not reduce charges. After that ruling judges began to
participate in sentence bargalining. But in 1983 the Supreme Court
ruled that judges could not be involved in bargaining for sentences
either. That year there was a 52% increase in waiver trials,
probably indicating the practice of a "slow plea of guilty."
Currently, 75% of the trials in Detroit Recorder's Court are walver
trials.

Wayne County Prosecutor's Office.

There are 120 attorneys in the criminal division of the Wayne
County Prosecutor's Office. Ten years ago that office decided to
vertically prosecute rape cases by having the same attorney handle
the warrant, the preliminary exam, and the trial. They found that
the system did not work well, and that the strong local rape crisis
center was providing continulity for a victim, so they changed back
to the current system with three levels of attorneys. When a case
first comes to the prosecutor, it goes to the warrant section,
vhere three attorneys are assigned. The prosecutor interviews
every victim at that stage unless the victim is in the hospital.
These warrant attorneys decide whether to prosecute the case, and

they refer victims to the victim-witness unit that operates out of
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the Prosecutor's Office. Very few warrants are denied in criminal
sexual conduct cases; 1f a warrant 1s denlied there is a route of
appeal for either the detective or the complainant. An appeal
would go to the chief warrant attorney, then to the criminal
division chief, and then to the Prosecutor's chlef of operations.

The next stage for a case 1ls the preliminary exam, which
occurs within 12 days after arraignment; a prosecutor is assigned
to the preliminary exam courtroom. About 40% of defendants walve
the preliminary exam, but only 10-15% of cases fail to meet the
probable cause standards for proceeding with prosecution. Most of
the ones that fail are because a complainant does not show up oxr
admits to having lied in the complaint. Most of the contested
cases are bound over to Recorder's Court where they are assigned to
a docket attorney who handles motions, plea bargains, and any
pre-trial procedures. The docket attorneys work with to the floor
executive judges, with four-month rotations. Eight to ten
prosecutors are assigned to the other f£ive or six judges on a
floor, also with four month rotations (which started in about
1984). The best, most experlenced trial attorney is a floater, who
can assist or try cases in any courtroom.

The Prosecutor has a policy on plea bargaining in CSC cases.
First, there is no plea bargain unless the docket attorney talks
with the complainant and obtains her approval. Further, a CSCl
case can only be negotiated down to CSC3, unless the case is
totally falling apart, and a CSC3 case can not be negotliated down

to another charge. There is oversight of every case by the

224



criminal division c¢hief who supervises the trial attorneys. The
prosecutor who handles a case must £1i11 out a synopsis, and these

reports are routinely reviewed.

New assistant prosecutors receive one week of training, then
they spend two weeks sitting in on warrants and preliminary exams,
and then they go to a court room and work on walver trials with the
executive floor Jjudges.

Detroit Legal Aid and Defenders Association. 1In Detroit only
25% of the indigent cases are handled by the public defender's
office. All cases with appointed counsel are assigned by the
executive floor judge. There is a volunteer system for private
appointed counsel, but in order to be on the list for appointments
the attorney must complete a course on criminal advocacy.

Detroit Police Department. The Detroit Police Department has
a speclalized sex crimes unit, which is commanded by an inspector
who also heads the robbery unit. The unit was formed in 1927 as
the women's division, which handled rape complaints, child abuse
cases, and cases involving delinquency and teenage girls. There
were no men in the unit until 1972 or 1973. Four lieutenants are
in charge of four squads with a total of 35 officers. One squad
deals with child sexual abuse cases, a second squad handles cases
with known perpetrators (acquaintance cases), and two squads handle
cases with unknown perpetrators.

Recruitment to the unit is by self-selection. Officers put in
transfer requests, a lieutenant 1nvestigates the officers, and the

Inspector approves assignments. There are no special requirements

225



for the unit. The supervisors look for rellabillity and
dependability, service ratings, any citations, commendations,
letters, speclial classes, etc. Officers are tralned in fhe unit.
Newv offlcers are assigned to an experlenced officer for one month
to be taught how to obtain information, etc. After that the
supervisors take over to answer gquestlons. New recrults go the the
training academy for an eight-hour class on interrogations and
interviews. Some speclal seminars on rape are held, and rape
counselors come for presentations. There is no regular sequence of
seminars or classes, however,

When a report of a sex crime is received, the 911 dispatcher
sends a scout car to the house. The patrol officers who respond
then call the sex crimes unit from the house and report on the
situation. The supervisor determines what happens next. For all
breaking and entering rapes two.officers from the unlt are sent out
to the house along with the canine unit; they will collect
fingerprints and other evidence. For rapes that occur on the
street, investligators are sent to the scene. In cases where the
perpetrator is known, the action taken depends on the
circumstances. If someone reports a case of lncest that occurred
three months earlier, for example, they would have the complainant
come to the station to make a statement. If a woman vas raped by a
man she had just met, they would send investigators to canvass the

area.
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Both male and female officers conduct interviews with
complainants. If a victim requests a female officer, that request

is honored.

Unfounding of a case depends on the Judgment of the officer,
whether the complainant's story is belleved, and the obJective
facts. BAn officer may challenge a complainant if he does not
believe her and try to convince her to tell the truth. An officer
might, for example use a polygraph test with the alleged
perpetrator, and if he passes, let the complainant know about the
test results. But for a case to be unfounded the victim has to
change her story. If she is adamant about the charges, the police
go forwvard with the case, although they might recommend that the
prosecutor refuse to issue the warrant. 1In Michigan the law
prohibits use of the polygraph with a sexual offense victim. The
police and the prosecutor cannot even offer a polygraph test, even
1f the victim should ask to take one.

The police reported very good cooperation with the prosecutor.
The police respondents noted that the prosecutor's offlice used to
refuse warrants in a lot of rape cases, but that since the women's
movement began to put on pressure, they refuse very few. They also
reported good cooperation with area hospitals, and excellent
cooperation with the rape crisis center. The rape crisis center has
a counselor at the police station during the midnight to 7a.m.
shift.

Retroit Rape Counseling Center. The Detroit Rape Counseling
Center was started in 1975 as part of the Southeast Michigan
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Anti-Rape Group, which was a coalition of agencies and individuzls.
The Center is run through the sex crimes unit of the Detroit Pollce
Department. Most of their work is done through the emergency
department of the Detroit Recelving Hespital. There they have a
counselor seven days a week, 24 hours a day. Ninety percent of
thelr cases are brought to the hospital by the police. Sometimes
victims go to other hospitals, but usually the police bring them to
Detroit Recelving; those at other hospitals are referred to the
Counseling Center. If the offense is CSC in the first or third
degree (involving penetration) victims are brought to the hospital.
If the offense is CSC in the second or fourth degree the victim
probably does not need medical attentlion, but they may be brought
to the triage desk at the hospital to méet with the rape crislis
center counselor, or they may Jjust call in. The Counseling Center
also has one staff member who accompanies victims to court.

The respondent from the Counseling Center felt that the rape
shield law was vorking well in Michigan. Her main concern with the
Justice system was in the punishment given to offenders; she felt
that too many offenders are gliven probation.

The Rape Counseling Center has good relations with the
prosecutor's office and excellent relations with the hospital and
its medical staff. Although they are part of the pollice
department, they would still 1like to be more involved in training
police officers in the sex~-crimes unit.

Retrolt Victim-Witness Assistance Program. The victim-witness

assistance program of the Wayne County Prosecutor's Office wvas
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started in 1977. They get notice of every felony victim at the
wvarrant stage, and they meet with every victim who is present when
a warrant is issued. At this point they discuss the basic rights
of victims. The victim assistance part of the unit focuses on
three groups: rape victims, senior citizens, and victims of
domestic violence. When anyone from one of these groups comes in,
they are seen by the victim assistance staff member who covers the
varrants division before they see a prosecutor. The staff of the
unit do counseling and referrals. They have a good working
relationship with the Rape Counseling Center; the rape counselor
gets docket sheets from the victim-witness unit, and the two groups
divide rape counseling since neither has enough staff to deal with
all victims.

The victim asslistance staff have a good relationship with the
prosecutors; they seldom have conflicts over CSC cases. The victim
asslistance respondent noted that a number of cases have beeﬁ
prosecuted that involved prostitutes as victims; she also stated
that although they were tough cases, date rapes were getting into
the system and being prosecuted. In the date rape cases she said
the staff try not to give false assurance to the victim; they
stress to the victim that it will not be easy, and they try to
prepare her for a not gullty verdlict. At the same time, howvever,
they try to encourage the prosecutors to take these cases and fully
prosecute them. 1In one case in which a defendant was found guilty

but received a term of nine days in jall, they gave the victim the
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names of the judicial tenure commissioners and encouraged her to
write letters.

Pressure on the System. Reports of pressure by women's groups
or the press on judges and prosecutors were mixed. Sone
respondents felt that women's groups had been quite actlive earlier
but not recently. Others noted the presence of rape counseling
center staff and victim advocates in the courtroom, and felt that
cases were always being monitored. Still other respondents gave
more specific examples. One Judge stated that victim asslistance
personnel and rape crlisis center staff send letters, ask to talk to
judges, sometimes stage demonstratlions, and put out publications
with statistics on rape and scenarios of "outrageous" judicial
behavior. Another judge reported, "They sit in my courtroom, and
they know me," and still another described a case that recelved
extensive publiclity when a defense attorney laughed about the crime
and the judge laughed at a joke iIn court. Some prosecutors felt

there was careful monitoring of warrants that are denled.

Disposition of Sex Offense Cases

Data summarizing the disposition of sex offense cases in
Detroit from 1970 through 1984 are presented in Tables C.1 to C.4.
Included in the category "all sex offenses" are all cases where the
most serious charge agalinst the defendant was rape, sodomy, first
degree criminal sexual conduct, second degree criminal sexual
conduct, third degree criminal sexual conduct, assault with intent

to commit rape or sodomy, assault with intent to commit criminal
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sexual conduct, attempted first or second degree sexual conduct,
gross indecency, attempted gross indecency, and fourth degree
criminal sexual conduct.

The data in Table C.1 summarize the outcomes of these cases.
The data reveal that:

--For all sex offenses defendants were charged with an average
of 2.55 crimes, and convicted of 1.48. With the exception of CsC
1, the individual offenses shown had lowver numbers of charges on
indictment (all around 1.7) and on conviction (all around 1.2).
Those with CSC 1 as the most serious charge, however, had a much
higher number of charges on indictment (3.12) and on conviction
(1.7).

—-Conviction rates for the different crimes were very
similar--around 66%--with the exception of CSC 3 with a lowver
conviction rate of 60%. Those charged with rape were less likely
than the others to be convicted on the original charge (20% as
opposed to around 33%).

--The rate of gullty plea dispositions ranged from 40 to 50%
across the different offenses. The trial rate was lowest for those
charged with rape (27%) and highest for those charged with CsSC 3
(40%). The rate of dismissals was roughly constant across the
different crimes, although slightly higher for rape cases.

--The incarceration rate was highest for those defendants
convicted of CSC 1 (86%), then for those convicted of rape (78%),
then CSC 3 (then 61%), and lowest for those convicted of CSC 2

(52%).
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Table C.3 summarizes the outcomes of sex offense cases before
and after the legal changes wvere implemented in April, 1975; Tables
C.4 and C.5 present yearly data for rape cases and for all sex
offenses. Many changes can be seen. The number of charges on
indictment and on conviction increased with the reforms. The total
conviction rate did not change, but the rate of conviction on
original charges increased, as convictions for other charges
decreased. .his results is in accord with the results of Marsh, et
al. (1982), but our time-serles analysis did not show the change in
percent convicted on original charge to be statistically
significant.

The proportion of cases golng to trial Increased substantially
after the legal reforms, while guilty pleas decreased and
dismissals decreased slightly. The increase in trlals was almost
totally accounted for by an increase in bench trials. This change
may be accounted for by the two Michigan Supreme Court rulings that
disallowved plea bargaining by Jjudges. Court administrators
reported to us that there was a 52% increase in wvalver trials after
the 1983 ruling.

There were no large changes in incarceration rates with the
legal changes, but there were increases in medlan prlison sentences
for all the sex offenses together and for the more serlious offenses

wvhen convictions were on lesser charges.
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TABLE C.1
DESCRIPTIVE DATA--DEFENDANTS CHARGED WITH SEX OFFRNSES
DETROIT, MICHIGAR

1970-1984
Hist Second third
ALl Sex Degree Deqree Deqree
Offenses®  Rape csC ¢sC csC
{N=4764) (1=599)  (N=2838) (§=4512) {(M=588)
Meap | of charges on indictmeat 2.55 1.69 .12 1.1 1.1
Nea# § of conviction charges 1.48 1.16 1.1 1.16 1.13
Outéome of case
Ceavicted of orgimal charge 1.8 20.9% 618 .8 32.0%
Cdavicted of another charge 1.9 5.1 i3 36.0 1.9
Kot convicted 3.2 U0 32.6 3.2 0.1
Typé of Disposition
Grilty plea H.N 50.3% 13,78 5118 3.8
Gellty--judge 12.3 5.1 13.1 1.2 14.8
Giilty--jury 8.8 9.8 10.0 4.6 5.4
Not quilty--judge 6.7 1.7 6.8 6.0 11.6
¥ot guilty--jury 8.1 1.3 8.6 6.2 8.2
Disnissed 18.4 1.2 17.3 11,9 19.9
Bench trial 19.0% 10.4% 20.5% .28 26.4%
Jiry trial 16.9 17.1 18.6 10.8 14.0
Typé of sentence, for those
convicted of original charge
Probation 11.5% 21,68 13.8% 1.4 38.58
Jail 3.5 1.6 1.8 9.2 8.6
Prison 14,6 6.8 8.1 2.9 52.4
Other 0.4 0.0 0.4 0.1 0.5
Median prison sentence in months
Par those convicted of original
charge 146.0 180.0 180.0 180.0 180.0
For those convicted of another
charge 120.0 120.0 180.0 60.0 60.0
% quilty pleas vhere severity of charges
reduced 51.5¢ 80.1% 5138 0.0% 0.0%
v quilty pleas vhere number of charges
reduced §3.7 12.6 n.2 3.1 35.0

~Includes rape, sodomy, first degree criminal sexual conduct, secoad degree criminal sexval conduct, third
degree criminal sexval conduct, assault vith intent to commit rape or sodomy, assault vith {atent to comait
crininal sexual conduct, attempted rape, attempted first or second degree criminal sexval comduct, gqross indecency,
atteapted gross indecency, and fourth deqree criminal sexual conduct.
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TABLE C.2

DBSCRIPTIVE DATA--DEFENDANTE CHARGED WITH SEX OFFENSES
BEFORE AND AFTER REFORMS INPLEMENTED®
DETROIT, MICHIGAN

Rape, Sodomy,

ALl Sex Offenses® Gross Indecency 1st, Jrd CsC
Before Mter Before After
(0=749) (N=4002) (W=680) {N=3420)
Hean § of charges on indictment 1.42 .76 1.64 2.90
Hean § of coavictlon charges 1.12 1.55 1.14 1.62
Outcome of case
Convicted of orgimal charge 19.% /.48 20.9% 315.6%
Convicted of another charge 8.3 1.3 #.1 0.7
Fot convicted 1.4 13.3 314 3.8
Type of Disposition
Goilty plea 52.5% 44.5% 52.6% 3.1%
Guilty--judqe 5.8 13.6 5.9 13.8
Geilty--jury 9.6 8.6 9.0 5.3
Not quilty--judge 1 1.3 i1 1.6
Not gquilty--jury 1.1 8.1 6.8 8.6
Diseissed 0.8 17.8 1.6 11.1
Bench trial 9.3% 20.9 10.0% 1148
Jury trial 11.3 16.7 15.8 17.9
Type of sentence, for those
convicted of original charge
Probation 19.3% 1.8 .5 17.6%
Jail 2.9 3.6 1.4 1.4
Prison 1.9 .12 4.1 1.1
Other 0.0 0.4 0.0 0.4
Hedian prison sentence in months
For those convicted of original
charge 120.0 160.0 180.0 180.0
For those convicted of another
charge 60.0 180.0 120.0 180.9
A quilty pleas where severity of charges
reduced 82.9% 51.8% 80.1% 51.6%
% quilty pleas vhere number of charges
reduced 1.5 10.9 8.3 13.0

*Before=cases vhere information filed from January, 1970 to March, 1975. After=cases vhere information filed from
April, 1975 to December, 1934.

®Includes rape, sodomy, first deqree criminal sexual condact, second degree criminal sexual condact, third degree
crieinal sexval conduct, assault vith intent to commit rape or sodomy, assault vith intent to commit criminal sexual
conduct, attempted rape, attempted first or second deqree criminal sexuval conduct, qross indecency, attempted qross
indecency, and fourth degree criminal sexual conduct.
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Year
Indicted

1970
nun
191
nn
1574
1975
1976
un
1978
1878
1980
1381
1382
1543
1944

Huaber
of
Indict-
aents
ki
98
93
111
166
165
36
i1
U
{63
401
361
)
320

i11

TABLE C.3

TBARLY DATA--DEFENDANTS CHARGED WITH RAPE, SODOMY, GROSS INDECENCY, CSC1 OR CSC3

Hean Convicted
i of of
Charges Original
Indicted Charqe
1,20 13.18
1.2 6.1
1.38 15.0
1.43 17.1
1.65 2.1
.31 39.7
3.03 8.3
2,98 £5.7
3.06 36.5
3.36 33.1
3.57 25.9
3.03 U9
.4 3.1
2.38 32.6
2.50 32.5

Convicted

of Other

Charge
55.6%
1.3
51.6
56.8
35.8
21.8
17.6
16.4
3.2
16.7
3.4
39.4
8.2
30.9
25.6

DETROIT, MICHIGAN

1970-1984

Guilty
Not Plea

Convicted Entered

30.6% 56.2%
36.5 3.1
13.0 50.5
26.1 55.0
38.2 1.0
i1 51.1
13.2 51.2
31.8 3.8
0.2 51.0
29.4 54.4
30.6 9.6
5.6 15.2
334 10.2
36.0 1.5
{1.8 26.3
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Charges

Dismissed
1.9
1.6
16.1
15,3
u.1
20.0
19.0
2.9
13.9
16.6
1€.5
20.5
12.1
12.2

N4

Acquitted
of all
Charges
.28
8.1
16.1
10.4
13.9
10.2
13.8
14.7
15.4
12,5
14,0
15.0
20.3
1.4

20.2

Sentenced
to Prison
for
Original
Charge
80.0%
100.0
8.6
8.9
83.7
§7.3
15.6
69.6
.4
1.8
§6.5
90.0
91.8
91.3

99.2

Seatenced
to Prison
for Other
Charge

12.5%
3.
§5.1
64.5
0.1
63.4
6.8
§9.2
49.5
11.9
54.3
9.9
1.7
3.7
86.0

Kean
Seat.
Orig.
Chq.
{¥onths)

310
160
m
261
193
A
Ay
198
[AL
U7
3
102
263
M2
i



TABLE C.4

YEARLY DATA--DEFENDANTS CHARGED WITH SEX OFFENSES®
DETROIT, NICHIGAE

1970-1984
Sentenced Nean
Bumber  Mean Convicted to Prison GSentenced Sent.
of }of of Convicted Geilty all Acquitted for to Prison  Oriq.
YTear Indict- Charges Original of Other  Hot Plea Charges of all Original  for Other  Chg.
Indicted aents Indicted Charge Charge Convicted Entered Dismissed Charges Charge Charge {Months)
1970 94 1.20 16.0% .18 30,48 52.17 u.n 1.4% 86.7% 69. 4% 237
19 127 1.24 9.4 35.2 35.2 5.7 26.0 §.1 100.0 55.9 176
1372 113 L3 16.1 50,0 3.6 .1 17,0 16.1 11.8 §0.8 235
1473 156 1.38 13.6 8.8 1.4 56.1 16.8 16.3 85.9 58.4 252
13 1o 1.5¢ 267 U1 3.0 £.9 3.1 14,0 n.2 §6.1 180
1975 315 .20 38.2 1.5 33.2 51.1 20.9 10.8 61.8 64.0 3¢
1976 n 1.45 46.0 20.5 .2 $3.9 19.2 1.1 15.0 68.0 2
19n 41 .19 6.9 16.9 6.1 8.2 2.3 134 63.1 4.6 194
1573 364 .97 35,8 3.9 9.1 51.1 14.0 15.1 n.2 i6.4 229
197% §00 3.09 8.4 .3 .1 3.5 14.9 1.4 10.6 18.6 10
1940 11} 3.4 U1 1.0 ua .2 16.8 12.8 4.8 51.1 . 107
1981 132 2.80 25.12 33.2 353 6.5 19.9 14,8 4.4 56.3 192
1982 Hl L3 8.0 1.3 A 0.0 12.6 0.9 8.4 9.4 246
1983 381 .30 33.7 30.3 35.3 1.9 12.5 1.2 90.17 69.7 41}
1384 453 .18 33 25.1 0.9 2.5 20.7 19.6 95.9 §2.1 292

*Includes rape, sodomy, first degree criminal sexval conduct, second deqree criminal sexual conduct, third degree criminal
sexual conduct, assanlt vith Intent to commit rape or sodomy, assault vith intent to comait criminal sexual conduct, attempted
rape, attempted first or second degree criminal sexual conduct, gross indecency, attempted gross indecency, and foarth
degree crininal sexual conduct.



APPENDIX D--HOUSTON

Legal Changes

There have been two major rape law reforms in Texas. A
weak rape shield law was implemented on September 1, 1975, and
definitional changes went into effect on September 1, 1983.

The Texas rape shield law does not categorically exclude any
evidence of the victim's past sexual conduct. 1Instead, it states
that evidence of specific instances of the victim's sexual
activity, opinion evidence, and reputation evidence can be
admitted only if the judge finds that the evidence is material
and that its inflammatory or prejudicial nature does not outweigh
its probative value. The law further stipulates that the
defendant must inform the Jjudge that he intends to introduce
evidence of the victim's past sexual history. The judge then
must conduct an in camera hearing to determine what evidence is
admissible and to specify the questions whilch can be asked.

Texas adopted a number of definitional changes in 1983. The
four crimes of rape, aggravated rape, sexual abuse, and
aggravated sexual abuse were deleted from the "Sexual Offenses"
section of the penal code and sexual assault and aggravated
sexual assault were added to the "Assaultive Offenses" section.

The old laws defined rape (penile-vaginal intercourse) and
sexual abuse (oral or anal sex) in terms of the woman's absence
of consent and lack of resistance. For example, rape was defined

as sexual intercourse without the female's consent and nonconsent
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was Inferred 1f the accused compelled the victim to submit "by
force that overcomes such earnest resistance as might reasonably
be expected under the circumstances" or by any threat "that would
prevent resistance by a woman of ordlnary resolution . . ."
[Texas Penal Code 21.02 (1974)(Supp. 1980)1. 1If the accused
seriously injured the victim, attempted to kill her, or
threatened to injure or kill her, the crime became aggravated
rape. The definitions of sexual abuse and aggravated sexual
abuse were similar. BAggravated rape and aggravated sexual abuse
were first degree felonies with penalties of life or 5 to 99
years. Rape and sexual abuse were second degree felonies with
penalties of 2 to 20 years.

The new gender-neutral laws cover a broader range of
sexual acts than the o0ld laws. Under the o0ld laws rape
included only penile-vaginal intercourse and sexual abuse
included only oral or anal intercourse. The new crime of
sexual assault includes penile-~vaginal, oral, and anal
intercourse, as well as penetration with an object. The
new laws retain the emphasis on consent, but the definition of
consent focuses more on the accused's assaultive behavior than on
the victim's lack of resistance. For example, the law states that
the assault is without the victim's consent if the offender
compells submission by using force or violence or by threatening
to use force or violence. It appears that resistance still is
required, however, since the law includes within the definition
of nonconsent situations where the victim is mentally or
physically unable to resist. The 1983 statute eliminates the

marital exemption for spouses who are living apart or legally
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separated. It also states that corroboratlon i3 not requlred 1f

the victim informed anyone of the assault within six months;
under the old law a defendant could be convicted on the

uncorroborated testimony of the victim only if the victim made an

immediate or prompt outcry.

Criminal Justlice Offlclals' Attlitudes Toward the Changes

Shield Law~-While there were some dissenting opinions,

Houston criminal justice officials agreed that evidence of the
victim's past sexual history was introduced "frequently" before
the rape shield law went into effect. A Jjudge commented that the
absence of case law to prevent use of this type of evidence meant
"it was admissible in every case." Prosecutors noted that
attacking the victim was the "most common type of defense" and
that defense attorneys used this tactic whenever "they had
something or could make something up." Even defense attorneys
admitted that irrelevant sexual history evidence was admitted. As
one said, "It was a nightmare . . . a lot of women were worked
over and made to feel like whores because they were assaulited."
Given these perceptions, it is not surprising that Houston
respondents generally believe the Texas rape shield law has
resulted in more humane treatment of rape victims. One judge
commented, for example, that "the days when a victim was blasted
by defense attorneys are gone," while a district attorney stated
that the law "has contributed to a feeling among people in the o
system that no matter who she is or what her past is like, she

deserves to be treated with respect." Several respondents
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apeculated that victims now are more llkely to report the crime
to the police.

A number of respondents, defense attorneys as well as judges
and prosecutors, spoke approvingly of the "flexibility"™ of the
Texas rape shield law. They noted that the law keeps out
extraneous matters, but "is flexible enough to allow the
introduction of pertinent, relevant evidence." One prosecutor,
on the other hand, was critical of judges who "still feel free to
periodically make exceptions where we think they shouldn't."

When asked about the frequency of in camera hearings to
determine the relevance of sexual hilstory evidence, officlals
agreed the hearings were rarely or never held. The reasons
given, however, varied. Judges explained that defense attorneys
don't request the hearings because "they realize it wouldn't do
any good"; they realize, according to several judges, that most
judges believe the victim's prior sexual history is irrelevant
and thus won't admit it. Prosecutors attributed the lack of
hearings both to "more enlightened attitudes among criminal
justice officials" and to the frequent use of the pretrial motion
in limine to prevent the defense attorney from inquiring about
the victim's past sexual conduct.

The infrequent use of the in camera procedure also can be
explained by the fact that defense attorneys (and some judges and
prosecutors) believe that evidence of a prior relationship
between the victim and defendant can and will be admitted without
a hearing. A number of defense attorneys noted that judges will
admit the evidence without a hearing to determine its relevance,

and one stated (incorrectly) that this type of evidence "is not
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subject to the shleld law."

Definitional Changes—--Criminal justice officials in Houston

had mixed reactions to the definitional changes enacted in 1983.
While some respondents asserted the new law simply changed the
names of the offenses, others stated that 1t signiflcantly
broadened their definitions. One judge noted that the law
"lessened the state's burden as far as penetration is concerned"
and another said the district attorney "no longer has to worry
about whether it was a vaginal, oral or anal asault." Prosecutors
also spoke approvingly of the changes in definition, noting that
the new law is gender-neutral and allows a woman to file against
her husband if they are separated or living apart.

Changing the name of the offense from rape to sexual assault
received mixed reviews. Respondents generally agreed that rape
is a more "serious," "powerful," and "inflammatory"™ term than
sexual assault. Defense attorneys approved of the change, noting
that their clients had been helped by use of the more
"antiseptic" term. Judges and prosecutors, on the other hand,
were overwhelmingly opposed to the change. Judges commented that
referring to the crime as sexual assault confuses the jury and
"sugarcoats" the offense. One prosecutor, who stated that he was
very opposed to the name change, explained that he "could
legitimately be stopped from using the word ‘rape’ ih the

courtroom because there is no such crime in Texas anymore."
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B IR e,

Description of the Harrls County Criminal Justice System

Qffice of the District Attorney--The District Attorney's

Office is staffed by 180 assistant district attorneys. These
attorneys handle misdemeanor cases in the 14 county courts and
felony cases in the 22 district courts.

Movement of district attorneys from county court to district
court and to supervisory positions in each system is very
structured. Three prosecutors are assigned to each of the county
and district courts: an experienced chief prosecutor, a
prosecutor with a moderate amount of experience, and a prosecutor
with little experience. Attorneys rotate from one system to the
other to gain experience in handling different kinds of cases.
They progress from the number three prosecutor in county court to
the number two prosecutor in county court, and then to the number
three prosecutor in district court, the chief prosecutor in
county court, the number three prosecutor in district court, the
number two prosecutor in district court, and the chief prosecutor
in district court. Most of the less violent sexual assaults are
handled by the number two prosecutor in district court; the more
violent sexual assaults are handled by the chief prosecutor in
district court.

Felony defendants are entitled to a preliminary appearance
within 24 hours of arrest. The case then goes to the intake
division of the District Attorney's Office, where a decision to
file charges and take the case to the grand jury is made.
Occasionally the District Attorney's Office will ask the grand
jury to decide whether to file charges or not. 1Ii the intake

division refuses to file charges, they detail their reasons in a
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wrltten report to the Houston Pollce Department. If the police
department disagrees with the decision not to file, it can take
the case to the grand jury itself.

If the intake division decides to file charges, it presents
the case to the grand jury within seven days of the initial
appearance. The grand jury is compoéed 0of 12 members, nine of
whom must vote to indict the defendant. The defendant, in open
court and on advice of counsel, can waive the grand jury
indictment; if this happens, an information is filed
automatically. The defendant is arraigned in district court
within seven days of indictment.

In Texas defendants are charged using "counts," which are
separate crimes committed during a single incident. 1I£f, for
example, an offender rapes two roommates at knifepoint, he would
be charged with two counts of aggravated sexual assault.  Both
counts would be included in a single indictment, but each would
have a separate docket number and each would have to be tried
separately. This 1s because Texas' joinder law does not allow
the District Attorney to try a defendant for more than one count
‘at a time unless the defendant consents. (There are a few
exceptions to this, but primarily for property crimes.)

While the District Attorney's Office does not have written
policies for plea negotiations, it does have a number of
unwritten rules. The office cannot recommend probation in a
murder case. If the charge is aggravated robbery or delivery of
a controlled substance, the attorney handling the case must get
the approval of the chief prosecutor prior to recommending

probation. And the victim of a sexual assault must be contacted
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before a plea 13 negotiated.

The Harris County District Court--The criminal division of

the Harris County District Court is staffed by 22 district court
judges. They are elected on a partisan ballot and serve
four-year terms. Once elected, Judges are requlired to complete
16 hours of continuing legal education per year; they attend
seminars at the Texas Center for the Judiciary, at the state bar
convention, or at accredited law schools.

Criminal cases are randomly assigned to the district court
judges. According to John Hughes, administrative judge for the
criminal division, they use 22 numbered pling pong balls in
assigning cases. When a case comes up, a ball is selected and
the case 1s assigned to the courtroom corresponding to the number
on the ball. The only exception to this is that all cases for
the same defendant are assigned to the same courtroom.

Harris County does not have a public defender system.
Instead, defense attorneys for indigent defendants are assigned
from the local bar. Each judge has his or her own system for
determining indigency and for assigning cases to defense
attorneys. Some judges assign cases to attorneys who express
interest in getting a case that day (usually by leaving a
business card in the judge's chambers). Some assign cases
only to a small group of attorneys. Others maintain lists of
up to 200 lawyers and work through the list systematically.

Attorneys assigned to defend indigents are paid a daily fee.
For example, a lawyer who meets with an indigent defendant on

three separate occasions and then pleads him guilty will receive
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$100 per day. If the case goes to trlal, she usually will
receive $275 per day, more for caplital cases.

Texas is one of the few states in which the Jjury may impose
the sentence. Except for capital cases, which require jury
sentencing, a convicted defendant can elect to be sentenced by a
judge or jury. 1If the sentence is to be imposed by the Jjury,
there is a bifurcated trial. At the sentencing trial the jury is
informed of the defendant's prior criminal record (assuming this
did not come out during the trial). The sentence imposed will be
an indeterminate sentence. Defendants sentenced to life in
prison are required to served 20 calendar years before they are

eligible for parole.

The Sex Crimes Unit of the Houston Police Department—--The sex

crimes unit was added to the Houston Police Department in 1977.
It is staffed by 16 sergeants and swupervised by one lieutenant.
Both male and female officers are recruited to the unit.

A patrol officer initially responds to a report of a sexual
assault. This officer secures evidence, interviews victims, and
ensures that the victim gets a medical exam. The officer also
writes a report, which is forwarded to the sex crimes unit. The
case then is assigned to one of the sergeants, who will handle
the case from start to finish. The sergeant will evaluate the
case and call the victim in for a sworn statement. If the
officer has questions about the credibility of the victim, he may
ask her to take a polygraph exam. If the victim refuses to take
the exam or fails the exam, the department will unfound the

complaint, If the victim still insists that she was raped, she
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is told that her only option is to take the case to the grand
jury herself.

Sgt. Ralph Yarborough estimated that half of the reported
sexual assault cases involve acquaintances and that more
acquaintance than stranger cases go forward because it is easier
to make an arrest if the victim knows the offender. He also
speculated that 19 of 20 sexual assault cases are plea bargained
and said that the cases which do go to trial are generally not

consent cases.

Disposition of Sex Offense Cases

Data summarizing the disposition of sex offense cases in
Harris County from 1970 through August of 1982 is displayed in
Tables D.1 to D.5. (We were not able to obtain data on all
sex offense cases disposed of after August 1982.) The category
"311 sex offenses" includes aggravated rape, rape, aggravated
sexual abuse, sexual abuse, sodomy, attempted aggravated rape,
assault with intent to rape, and burglary with intent to rape.

Descriptive data summarizing the outcome of sex offense cases
is presented in Table D.l1. The data reveals that:

—--Defendants charged with sex offenses were indicted for an
average of 1.4 crimes, convicted of 1.12. The small number
of charges is consistent with the fact that in Texas
defendants generally cannot be tried for more than one
crime at a time.

--Nearly half of those charged with aggravated rape were

convicted of the original charge, compared to just over a
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third of those charged with rape. Conversely, over half of
those charged with rape, but only a third of those charged
with aggravated rape, were not convicted of any crime. The
large percentage of rape cases without a conviction of any
kind appears to be due to a high rate of dismissals
(45.7%).  In fact, the dismissal rate is higher in Houston
than in any of the other six jurisdictions.

--A large proportion of the defendants charged with sex
offenses, and particularly with aggravated rape, pled
guilty. Very few defendants elected a bench trial and
almost all of those who did were convicted.

--Very few of the defendants convicted of aggravated rape
received probation, compared to over a fourth of those
convicted of rape. For those defendants who were
incarcerated, the median prison sentence was much longer

for aggravated rape (240 months) than for rape (96 months).

Table D.2 compares the disposition of sex offense cases
before and after the rape shield law went into effect in
September of 1575. The data reveal a few before-and-after
differences. There was a decline in guilty pleas and an increase
in bench trials for defendants charged with aggravated rape, but
it is difficult to see how this would result from the enactment
of the rape shield law. Intuitively one would expect the
opposite result; that is, one would expect the evidentiary
restrictions of the rape shield law to produce an increase in
guilty pleas.

There also were before-and-after differences among defendants
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charged with rape. There was a large lncrease in the proportion
of defendants convicted of the original charge and a concomitant
decrease in the proportion not convicted. These shifts appear

to be due primarily to a decrease, from 50.4 percent to 42.5
percent, in dismissals. This change might be attributable to the
rape shield law. Defendants charged with rape are more likely
than those charged with aggravated rape to claim that the victim
consented. If the defense is consent, the prosecutor will be
more inclined to dismiss the case if it appears that the
character or credibility of the victim will be an issue at trial.
By precluding the use of irrelevant sexual history evidence,

then, the shield law makes dismissal less likely.

Yearly data summarizing the disposition of Houston sex
offense cases is presented in Tables D.3, D.4 and D.5. Tables
D.4 and D.5 will be discussed here.

As shown in Table D.4, there was a dramatic increase in the
number of defendants indicted for aggravated rape or aggravated
sexual abuse over the 12-year period. During the firxst four
years, there were a total of only 54 indictments for these
aggravated sex offenses; during the last four there were 436, an
eightfold increase. On the other hand, the number of defendants
indicted for rape or sexual abuse declined over the period.
There were 388 indictments during the first four years, only 250
during the last four. The increase in indictments for
aggravated sex offenses may reflect an actual increase in violent
sexual assaults, more liberal judicial interpretations of the

provisions of the aggravated rape statute, or a "get tough"
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chargling pollicy 1n the district attorney's offlce.

Because of the small number of cases, the percentages
presented in Table D.4 for 1970, 1971, 1972 and 1973 should be
interpreted with caution. The data for 1974 through 1981 reveal
some yearly shifts, but none that could be attributed to the rape
shield law. For example, the percentage of defendants convicted
of the original charge varies from about 40 percent to about 54
percent, but the changes appear to be random. Similar patterns
are found for the other measures in Tables D.4 and D.5. The only
exception is the dismissal rate for defendants charged with
non-aggravated sex offenses, which has declined steadily since
1877. The implications of this relative to the rape shield law

were discussed above.

249



TABLE D.1
DESCRIPTIVE DATA--DEFENDANTS CHARGED WITH SEX OFFENSES
HOUSTON, TEXAS

1970-1982
all Agqravated
Sex Offensns® Rape Rape
(¥=2201) (N=807) (E=846)
ean ¥ of charges on indictment 1.40 1.63 1.28
Hean ¥ of conviction charges 1.12 1.17 1.08
Outcome of case
Convicted of orginal charge 1,8% 1.1 35,04
Convicted of another charge 15.7 19.1 11.6
Not convicted 2.1 1.2 534
Type of Disposition
Gullty plea 40.0% {117 N
Guilty--judge 5.0 5.2 5.0
Guilty--jury 12.6 20.1 1.8
Not guilty--judge .5 0.5 0.9
¥ot quilty--jury 1.6 2.5 5.6
Disnissed 31.8 30.0 5.7
Bench trial 5.5% 5.1% 5.9%
Jury trial 16,12 0.6 13.4
Type of sentence, for those
convicted of orlginal charqe
Probation 18.4% 5.1% 8.4
Jail 0.5 0.3 0.7
Prison 80.6 93.9 10.5
Other 0.5 0.8 0.4
Median prison sentence in months
For those convicted of original
charge 156 240 96
For those convicted of another
Charge U 60 b
% cases vhere severity of charges
reduced 1048 N 17.6%
% cases vhere number of charges
reduced 1.1 3.8 11.3

*Includes aggravated rape, rape, aggravated sexual abuse, sexual abuse, sodomy, attempted aggravated
rape, assanlt vith intent to rape, and burglary with intent to rape.
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TABLE D.2

DESCRIPTIVE DATA--DEFENDANTS CHARGED WITH SBX OFPENSES
BEFORE AND APTER RAPE SHIELD LAW IMPLENENTED®
ROUSTON, TBIAS

A1l Sex Offenses® Agqravated Rape Rape
Before After Before After Before After
; (N=1430) (N=1311) (§=159) (N=6438) (N=472) (¥=334)
Nean | of charges on indictment 1.43 1.3 1.70 1.61 1.40 1.14
Mean } of conviction charges 1.16 1.10 1.29 .U 1.12 1.06
Outcome of case
Convicted of orginal charge 36,08 5.7 1.9y §.N1 3078 0.4
Convicted of another charge 13.1 17.5 14.3 0.3 11,17 1.4
Not convicted 30.9 36.8 31.8 31.0 57.6 4.2
Type of Disposition
Guilty plea 9. 1.3 .9 0.3 35.0% .8
Gallty--judge 1.4 6.7 1.3 §.2 3.0 1.5
Gallty--jury 8.9 15.1 18.4 20.5 b.4 3.6
¥ot quilty--judge 0.5 0.6 0.6 0.5 0.6 1.3
Not guilty--jury 4.4 2.9 1.2 2.3 6.6 .3
Dlsmissed 46,5 3134 3.1 0.2 50.4 2.5
Bench trial .9 1.3% 1.9% §.7% 3.6% .88
Jury trial 13.5 18.0 2.6 1.5 13.0 13.9
Type of sentence, for those
convicted of original charge
Probation 23.9% 15.5% 5.18 5.1% 26.1% 30.6%
Jail 0.4 0.6 1.3 0.0 0.0 1.4
Prison 15.4 83.3 92.4 94,2 13.9 67.3
Other 0.4 0.6 1.3 0.7 0.0 0.7
Nedian prison sentence In months
For those convicted of orlginal
charge 120 180 140 U 120 84
For those convicted of another
charge 12 16 60 60 3 12
% cases vhere severity of charges
reduced 9.8 30.8% 23.6% H.2 30.18 24,68
\ cases vhere number of charges
zeduced 2.5 ' 22.9 2174 5.1 2.6 104

*Rape shield lav effective Sept. 1, 1975. Before=cases vhere Indictaent or Lnformation £iled from January of 1970 through
ugust of 1375, After=cases vhere indictment or inforsation filed from September of 1975 through Aug st of 1982,

®Includes agqravated rape, rape, aggravated sexual abuse, sexuval abuse, sodomy, attempted agqravated rape, assault with intent to
rape, and burglary vith intent to rape.
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TABLE 0.3
YEARLY DATA--DEFENDANTS CHARGED WITH SEX OFFENSES®
HOUSSON, TRIAS
1970-1981

Sentenced Hean

Number  Mean Convicted to Prison Sentenced  Sent.

of i of of Convicted Guilty all Acquitted for to Prison  Orig.

Tear Indict- Charges = Original of Other  Not Plea Charges of all Original  for Other  Chg,
Indicted ments Indicted Charge Charge Convicted Entered Dismissed Charges Charge Charge (Months)
1970 158 1.22 36.3% 12.0% 9.6 31.0% 1.9 L8 61.7% 12,48 160.2
1971 164 1.49 .1 12.1 55.9 2.1 i1.§ 1.3 15.6 55.6 188.4
1372 123 1.42 2.5 15.0 5409 31.0 3.3 11.8 65.6 66.7 130.8
1973 188 1.4 3.1 134 50.9 12.0 i) 3.7 §7.2 1.1 142.2
1974 148 1.45 31.5 14.9 6.7 36.5 12,6 34 90.2 16.2 204.6
1975 161 1.58 40.3 17.8 0.4 41.9 8.8 2.4 93.3 89.3 225.0
1976 1 1.31 41.6 16.1 43.0 46,1 38.2 3 90.5 §8.0 295.3
1971 118 1.21 32,4 1.0 16.8 3.3 11,5 2.5 §8.6 83.3 226.2
1978 142 1.3 51.5 16.7 33.1 3.7 3.7 1.4 17.0 57.1 28.7
1979 148 1.30 8.2 0.0 1.6 1.3 1.1 4.0 84.4 89.3 250.8
1980 UsS 1.42 58,7 14.9 5.3 10.8 1.8 5.3 85.6 19.4 204.0
1981 257 1.43 50.1 18.4 1.0 i1.2 26.1 1.3 §2.9 18.6 213.2

*Includes agqravated rape, rape, agqravated sexual abuse, sexual abuse, sodomy, attempted aggravated rape, assault vith inteat to
rape, and burqlary vith intent to rape.
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TABLE D.4

TEARLY DATA--UEFENDANTS CHARGED WITH AGGRAVATED SEX OFFENSES®
HOUSTON, TBIAS

1970-1981

Sentenced Hean

Number  Mean Convicted to Prison Sentenced  Sent.

of } of of Convicted Goilty All Acquitted for to Prison  Orig.

Year Indict- Charges Original of Other  Not Plea Charges of all Original  for Other  Chq.
Indicted wments Indicted Charge Charge Convicted Entered Disaissed Charges Charge Charge (Months)
1970 16 .11 3.5 1Ln 46,78 18,68 31.9% 6,18 83.3% 100.0% 196.0
1971 12 2.08 333 8.3 58.3 33.3 58.3 0.0 100.0 108.0 240.7
1372 1 1.51 2.9 12.9 14,3 $5.7 14.3 0.0 1.3 66.7 36.0
19713 19 1.26 6.0 5.3 51.9 1.6 174 10.5 85.7 0.0 69.6
1374 60 1,15 50.0 15.8 3.8 5.0 5.0 3.3 100.0 88.9 2473
1975 94 1.63 53.6  16.8 8.4 57.1 7.8 1.0 96.0 §1.5 M2.5
1976 196 1.44 41.2 14.2 8.1 7.2 3.9 3.8 100.0 18.6 328.1
181 53 1,36 39.6 23.1 36.5 31.8 3.0 1.9 100.0 84.6 301.3
1974 §6 1.55 53.5 11.6 349 39.5 32.6 1.3 86.4 10.0 356.1
1979 16 1.53 4.7 28.0 5.1 46.0 1.4 .0 97.0 90.5 366.4
1980 136 1.63 53,7 17.6 28.1 1.2 23.5 5.2 93.2 83.3 149.8
1981 138 1.87 50.7 22.5 26.8 13,5 23.2 1.4 95.7 1.4 331.7

*Includes agqravated rape and aggravated sexual abuse.
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TABLB D.5
YEARLY DATA--DEFENDANTS CHARGED WITH NOM-AGGRAVATED SEX OFPEMSES®
BOUSTON, TRIAS

1970-1981

Sentenced Nean

Nusber ~ Mean Convicted to Prison Sentenced  Sent.

of I of of Convicted Guilty 11l Acquitted for to Prison = Oriq.

Teat Indict- Charges Original of Other  Not Plea Charges of all Original  for Other  Chg.
Indicted ments Indicted Charge Charge Convicted Bntered Dismissed Charges Charge Charge {Xonths)
1970 1 1.15 35.12% 8.9 51.9% 30.9% 3.2 {.6% 16.1% §0.0% 158.2
1911 118 1.51 2.2 11.7 54.0 2.4 4.9 5.9 16.3 52.6 183.3
19 95 1.3 2.4 10.6 60.6 1.6 15.3 15.8 §9.2 n.a 1440
1973 87 1.45 31.3 11.6 54.6 11,9 8.3 2.3 1.4 §0.0 198.9
1914 n 1.2 23.6 12.1 63.4 1.8 58.3 {.2 10.6 1.8 141.8
1875 53 1.65 15.1 1.2 33.5 34,0 56.6 5.1 87.5 $3.3 133.7
1976 55 1.15 30.9 14.6 54.6 3.6 50.9 3.6 62.5 12,9 151.2
un 55 1.09 25.4 14,6 60.0 32.9 50.9 3.6 1n.4 15.0 76.0
1974 3 1.03 50.0 12.1 36.4 .1 35.3 0.0 52.9 40.0 67.0
1579 59 1.07 5.5 8.5 3.0 45.8 33.9 5.1 1.0 §0.0 . 103.6
1980 L 1,17 43,2 1.1 41.6 31.5 38,2 6,8 1.9 10.0 102,12
1961 89 1.22 50.7 1.2 2.0 30.4 1.3 8.7 57.1 80.0 94.8

*Includes rape and sexual abuse,
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APPENDIX E--PHILADELPHIA

Legal Changes

Pennsylvanla has enacted three major rape law reforms.
Definitional changes were implemented on June 6, 1973; a number
of evidentiary changes, including a rape shield law, took effect
on June 17, 1976; and a spousal sexual assault law went into
effect on February 19, 1985,

In 1973 Pennsylvania's carnal knowledge statute was replaced
with Model Penal Code-type definitions of rape and involuntary
deviate sexual intercourse (IDSI--oral and/or anal intercourse).
Wwhile the new law clearly was an improvement over the old, it
retained a very traditional perspective, one which focuses
primarily on the behavior of the victim. Both rape and IDSI are
defined in terms of circumstances which imply nonconsent on the
part of the victim: forcible compulsion, threat of forcible
compulsion that would prevent resistance; or an unconscious orx
mentally deranged victim. Neither definition includes
penetration with an object. And both crimes are first degree
felonies with identical penalties.

Pennsylvania enacted a number of evidentiary changes in 1976.
The new sections of the criminal code state that the victim is
not required to report the crime promptly, offer corroboration of
testimony, oxr offer evidence of resistance. The law also
stipulates, however, that the defendant can offer evidence that

the victim failed to make a prompt complaint or that the victim
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consented to the conduct in question,

The Pennsylvania rape shield law alsc¢ went into effect in
1976. On its face the law is a strong law which generally
prohlibits the 1lntroduction of evidence of the victim's past
sexual history. The prohibition includes evidence of specific
instances of sexual conduct, opinion evidence, and reputation
evidence. In fact, the only statutory exception to the shield in
Pennslyvania 1s evidence of past sexual conduct with the
defendant where consent is an issue. Recent appellate court
decisions, however, have carved out additional exceptions;
evidence of the victim's prior sexual conduct with third persons
can be admitted to show that the victim was blased agalnst the

defendant and therefore had a motive to lie (Commonwealth v.

Black, 487 A.2d 396 (Pa. Super. 1985)] or to show the source of

semen, pregnancy or disease [Commonwealth v. Majorana, 503 Pa.

602, 470 A.24 80 (1983)1.

The shield law also specifies that if the defense attorney
intends to offer evidence of the victim's prior sexual history,
he/she must file a written motion ané offer of proof at the time
of trial. And the evidence cannot be admitted unless the judge
finds, in an in camera hearing, that it is relevant.

In 1985 a provision concerning spousal sexual assault was
added to the Pennsylvania criminal code. Spousal sexual assault
is a felony of the second degree (rape and IDSI are first degree

felonies) with a 90~day reporting requirement.

256



Crimlinal Justlce OQfficlals' attltudes Toward the Changes

Shield Law--Judges and prosecutors generally supported the

Pennsylvania rape shield law. Many of them noted that before the
shield law was passed, defense attorneys "always" attempted to
introduce evidence of the victim's past sexual hlstory and two
judges stated that the "horror stories" of defense attorneys'
abusive questioning of victims were true. Most judges and
prosecutors stated that the shield law prevents the introduction
of irrelevant evidence concerning the victim's sexual experiences
and thus encourages victims to report the crime to the police.

As one prosecutor noted, "this is especially important since most
of our cases involve a victim and defendant who know each other."

Defense attorneys, on the other hand, saw few advantages to
the shield law. Several public defenders challenged the notion
that sexual history evidence was always introduced prior to the
law's enactment. As one public defender said, "While there were
attorneys who were particularly offensive and probing with regarxd
to victims in rape cases and who got away with it, how often it
happened has been exaggerated. What people fail to appreciate is
that these questions were only asked when there was a credibility
or consent issue. They never came up in cases involving
strangers."

Public defenders also stated that the law, by prohibiting the
introduction of evidence concerning the victim's sexual
reputation or prior acts between the victim and third parties,
prevents the defendant from "having his day in court." One

charged that defense attorneys' "chances of winning rape cases
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have dimlinished as a result of using the rape shleld law as a
technical weapon to keep out probative testimony rather than as
an instrument for protecting the victim." Another commented that
most of his clients are now seen as quilty, but added "I don't
think it's due to the laws but to the tenor of the times; Jjurors
are much more sympathetic to victims now than they were in the
past."

As noted above, recent appellate court rulings interpreting
the Pennsylvania rape shield law have expanded the exceptions to
the shield. As might be expected, criminal justice officials had
mixed reactions to these decisions; judges and prosecutors
generally criticized the rullings, while defense attorneys
overwhelmingly approved of them. One judge characterized the new
exceptions as "loopholes that don't make any sense" and a
prosecutor suggested that the rulings may encourage defense
attorneys to "test the limits of the shield law." Public
defenders, on the other hand, spoke approvingly of the appellate
court rulings. As one attorney noted, "when it first came down
the pike, the shield law was very scary. It was written without
taking into account the victim's willingness to lie and without
deference to the defendant's due process rights." According to
these public defenders, the exceptions recently carved out by the
appellate courts enable defense attorneys to "circumvent" the
shieid law and thereby give the defendant his day in court.

When asked how often in camera hearings to determine the
relevance of sexual history evidence were held, most respondents
sald they were always or almost always held, at least in cases

involving strangers. On the other hand, most agreed that the

258



hearings were rarely or never held 1In cases lnvolving

acqualntances. Both prosecutors and defense attorneys stated
that evidence of a sexual relationship between the victim and the

defendant is not challenged and even judges admitted that such
evidence "just comes in without a hearing."

These comments are interesting in light of the fact that the
only statutory exception to the rape shield law in Pennsylvania
is evidence of the victim's past sexual conduct with the
defendant and the law requires an in caméra hearing to determine
the relevance of this evidence. As in other jurisdictions
included in this study, criminal justice officials in
Philadelphia have reached an informal agreement that prior sexual
conduct between the victim and the defendant is relevant and
therefore admissible. 1If the evidence £falls under one of the
exceptions carved out by appellate court rulings, on the other
hand, there is a strong likelihood that an in camera hearing will
be held.

Respondents also explained that even when hearings are held,
they are very informal. The requirement of a written motion and
offer of proof at the time of trial is "routinely ignored".
Instead, the defense attorney simply makes an oral motion on the
day of trial and the judge rules on the relevance of the evidence
based on the motion and the prosecutor's response. A number of
officials noted, however, that the formality of the proceeding
depends upon whether the defendant opts for a bench or jury trial
and also on the judge hearing the case. More formal hearings,
with testimony by the defendant and/or victim, are held when the

case is to be tried before a jury or before a judge who
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interprets the requirements more strictly.

In sum, the Pennsyvlania rape shield law has been modified
not only by appellate court rulings expanding the exceptions to
the shield but also by informal agreements among members of the
courtroom workgroup. The law notwithstanding, criminal justice
officials in Philadelphia have decided to admit evidence of a
prior sexual relationship between the victim and defendant
without a hearing and to substitute an informal oral request for

the written motion and formal in camera hearing.

Other Changes--Judges, prosecutors and defense attorneys had

mix=d reactions to the elimination of the corroboration and
resistance requirements. A number of respondents, particularly
defense attorneys, felt the changes had had no effect on the
disposition of rape cases; they felt that neither corroboration
nor resistance had been legally required before 1976. Others
felt that the changes had had a positive effect. They explained
that jury instructions now routinely include statements that
corroboration and resistance are not required. As one prosecutor
noted, "When the jury hears that the victim did not resist in any
way it tends to raise doubts in their minds, so it's important to
remind them~-via the jury instructions--that resistance is not
necessary." Another prosecutor added that "when the judge says
it explicitly to the jury, the jury listens and takes it more
seriously."

Respondents were asked if they thought the definition of rape
should be changed in any way. While most judges and prosecutors

sald they were satisfied with the current definition, several

260



defense attorneys suggested changes. A number of public
defenders suggested that there should be a distinction between
aggravated rapes and othexr rapes, with a reduction in penalty for

nonaggravated rape.

Description of the Philadelphlia Criminal Justice System

Office of the District Attorney--Unlike the other

jurisdictions included in this study, Philadelphia has a special
rape unit within the District Attorney's Office. This unit was
formed in 1978. The nine attorneys assigned to the unit handle
all rape and IDSI cases from the preliminary hearing through
sentencing. Each attorney is assigned to two or three courtrooms
and handles all of the cases assigned to those courtrooms.

Rape and IDSI cases are transfered from the sex crimes unit
of the Philadelphia Police Department to the charging unit of the
District Attorney's Office, which performs the initial screening
function. Cases which survive screening are sent to the rape
unit for prosecution. The rape unit can reject the case prior to
the preliminary hearing or dispose of the case with a plea to a
misdemeanor (but this is rare). The preliminary hearing is held
within three to ten days of arrest, the arraignment three weeks
later. At arraignment the case will be assigned to a judge for
trial and the rape unit attorney assigned to that courtroom will
handle the case.

The rape unit does not have formal, written policies fox
filing charges or for plea bargaining. However, an informal
policy stipulates that vaginal intercourse will be filed as rape,

oral or anal intercourse as IDSI (the two crimes of rape and IDSI
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have overlappling definitions, so that oral or anal intercourse
could be charged as either rape or IDSI). Similarly, informal
policies guide plea bargaining. Since 1978 the District Attorney
has discouraged plea bargaining and has required supervisors to
approve all negotiations. According to Michael Clarke, chief of
the rape unit, attorneys seldom reduce the severity of the charge
against the defendant, but occasionally will negotiate a sentence
within the sentencing guidelines. As he explained, "We would
rather try rape cases than plead them down to indecent assault
and get a sissy sentence. We lose our share of cases because of
this philosophy . . ." He added that there is a higher incidence

of jury trials for rape than for any other category of crime.

Court of Common Pleas—--There are 85 active judges and 18

senior judges (judges age 70 and over) on the Philadelphia Court
of Common Pleas. A Judge initially is elected on a partisan
ballot for a ten-year term. At the end of the ten-year term, the
judge runs for retention on a nonpartisan ballot. Vacancies are
£illed by gubernatorial appointment, with confirmation by the
Senate.

Felony cases are assigned to one of three criminal programs
within the Trial Division of the Court. All murder cases are
assigned to the Homicide Program. A calendar judge oversees
these cases as they approach trial readiness and assigns them to
one of the judges in the program. Other felonies are assigned
either to the Major Felony Program or to the Waiver Program. 1If
the defendant has requested a jury trial or if it appears that

the trial will last longer than half a day, the case is assigned
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to the Major Felony Program. A c¢alendar judge distributes these
cases to judges in the program. If the defendant has not
requested a jury trial and if seems likely that the case can be
tried in less than half a day, the case is assigned to the Waiver
Program. Each judge in this program is randomly assigned from
eight to ten cases each day.

Sentencing guidelines went into effect in Pennsylvania in
July of 1982. Under the guidelines sentences are determined by
the seriousness of the offense and the seriousness of the
defendant's prior criminal record. There is a standard range, an
aggravated range and a mitigated range for each combination of
offense score and prior record score.. From 12 to 24 months must
be added to the sentence if the defendant possessed a deadly
weapon. A sentence of five to ten years is mandatory for
crimes committed in or near public transportation; crimes
committed with a gun; robbery, kidnapping, homicide, or
aggravated assault if there was serious bodily injury or arson;
and crimes committed against children and the elderly. Other
than these exceptions, the guidelines control. A judge can go
outside the quidelines only if she explicitly states her reasons
on the record in open court. The Pennsylvania Superior Court
then will evaluate the sentence.

A defendant sentenced to prison does not receive good tinme
credit toward his sentence, but can be released from six months
to a year before serving the minimum time. While a defendant can
be required to serve the maximum sentence, this is rare; most are
released after serving the minimum.

For rape and IDSI the minimum sentence is from 27 months (the
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lower end of the mlitigated range for crlimes with an offense
gravity score of nine and a prior record score of zero) to 120
months (the upper end of the aggravated range for crimes with an
offense score of nine and a prlor record score of six). The
maximum sentence must be at least twice the minimum. Defendants
convicted of rape or IDSI may not be sentenced to life in prison.
A number of respondents commented that both the media and
Wemen Organized Against Rape (WOAR) exert pressure on judges to
impose severe sentences on defendants convicted of sex offenses.
A prosecutor explained that Philadelphia women's groups are
peverful because they can attract media attention to judges who
sentence too leniently. One Jjudge sald that the newspapers
"screamed" when a fellow judge sentenced two teenage boys
convicted of IDSI to six months work release, even though the
guidelines specify a minimum sentence of three years. A defense
attorney speculated that the media's criticism will cause judges

to "think twice before suspending sentences in the future."

Office of the Public Defender--Rape and IDSI cases are

handled by public defenders assigned to the felony trial division
of the Office of the Public Defender. These attorneys are
responsible for 4ll major felonies except homicides, which are
assigned to private attorneys. There are approximately 20
attorneys in the division. Each is assigned to one of the Court
of Common Pleas courtrooms and handles all of the cases assigned

to that courtroomn.
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Sex Crimes Unit of the Philadelphla Police Department--2all

sexual assault and child abuse cases are investigated by officers
ih the Sex Crimes Unit of the Philadelphia Police Department.

The unit, which is part of the Juvenile Aid Division, has 50
investigators (detectives) and several supervisors. An officer
recruited to the Juvenile Aid Division attends a one-week,
in-house training program and then is placed with a veteran
investigator for a one-year apprenticeship. Following this
apprenticeship, the officer can request to be transfered to the
sex crimes unit.

The unit investigates about 5,000 cases, including
approximately 1,000 cases of child abuse, annually. The
uniformed officer who responds to the report of a sexual assault
interviews the victim to obtain basic information about the crime
and to facilitate apprehension of the offender. 1If the victim
needs immediate medical treatment, she is taken to the nearest
hospltal; 1f there 1s no need for lmmediate treatment, she lis
taken to one of The thres hogpitals which have contracts for
examining rape victims. At the hospltal, the offlicer contacts
the sex crimes unit. An lnvestigator from the unlt then obtains
a detalled statement from the viectim,

According to Captaln Clifford Barcliff, rape victims
occasionally are asked to take polygraph examinations. He
explained that the victim's refusal to take the exam or failure
of the exam is "one plece of information which can be used when
we decide whether or not to go forward with the case." He also
stated that the department unfounds only about eight to eleven

percent of all rape complaints.
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women Organlized Agalnst Rape--Criminal Justice officlals

reported that Women Organized Against Rape (WOAR) plays an
important and visible victim advocate role in Philadelphia.

The group provides support to rape victims from the preliminary
hearing through sentencing and attempts to make the criminal
justice system more accessible and understandable to these
victims. WOAR also makes counseling referrals, serves as a
liaison between victims and prosecutors, and holds periodic
training seminars for criminal justice officials.

WOAR officials expressed overall satisfaction with the
treatment of rape victims in Philadelphia. They stated that most
judges adhere to the evidentiary restrictions in the rape shield
law, which they referred to as "a landmark piece of legislation."
But they also were concerned that recent appellate court rulings
expanding the number of exceptions to the shield would encourage
judges to admit irrelevant sexual history evidence. They stated
that while they have a good working relationship with the sex
crimes unit of the police department, they feel that the police

administer too many polygraph examinations to rape victins.
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Disposltlen of Sex Offense Cases

Data summarizing the disposition of sex offense cases in

Philadelphia from 1970 through 1584 is presented in Tables E.1 to
E.4. Included are all cases where the most serious charge
agalnst the defendant was rape or IDSI. The category "all sex
offenses" includes rape, IDSI, attempted rape, attempted IDSI,
aggravated rape, assault with intent to ravish, and assault with
intent to commit sodonmy.

The data in Table E.1 summarizes the outcomes of these cases.

The data reveals that:

--For all sex offenses defendants were charged with an
average of 6.68 crimes, convicted of 3.27. The figures are
similar for defendants charged with either rape or IDSI.

--Defendants charged with rape were less likely than
those charged with IDSI to be convicted of the original
charge but were convicted of another charge at about the
same rate. This discrepancy is reflected in the "not
convicted" rates for the two crimes. The rate was 44
percent for rape but only 33 percent for IDSI. This is
understandable, given the dilstrict attorney's reluctance to
plea bargain rape cases. As the chief of the rape unit
noted, this policy results in a higher trial rate for rape
cases and causes them to lose a larger percentage of cases
than they otherwise would.

-~-The percentage of cases settled through a gquilty plea was
low, particularly for rape cases (22.2 percent).

Conversely, the percentage of cases which went to trial
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(61.5 percent for rape) waz hlgh. (In fact, thls 1s the
lowest quilty plea rate and the highest trial rate of any
of the six jurisdictions included in this study.) Once
again, this is consistent with the dlstrict attorney's
policy against reducing rape charges. 1If the defense
§~ attorney cannot successfully negotiate a reduction in the
? charge, the case is much more likely to go to trial.

--Related to the above is the fact that only 45 percent of
the guilty pleas in rape cases involved a reduction in the
severlty of the charges. Since only 22.2 percent of the

p rape cases were settled through a gullty plea, this means
that charge reductlions were offered to only 413 of the
4,138 defendants charged with rape ower the 15-year period
((4,138 x .222) x .45) = 413].

--The incarceration rate was much higher for defendants
convicted of rape (85.6 percent) than for defendants
convicted of IDSI {(59.3 percent). Similarly, the median
prison term for those incarcerated for rape was 120 months,
compared to only 84 months for those incarcerated for IDSI.
This is interesting in light of the fact that rape and IDSI
are both first degree felonies with identical penalties. It
suggests that judges regard IDSI as a less serious crime
than rape.

Table E.2 summarizes the outcomes of sex offense cases before

and after evidentiary changes were implemented c¢n June 17, 1976.
Oon this date the rape shield law, the repeal of the corroboration
requirement, and the repeal of the resistance requirement went

into effect.
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The data presented In Table E.2 reveal few before-and-after

differences for some of the measures. For example, there were
few differences in type of sentence, median prison sentence, or

charge reductions. For other measures there were changes, but it
is not clear that the changes are related to the new evidentiary
rules. It seems more plauslible that the lncrease in the number
of charges and in the number of conviction charges is due either
to the definitlonal changes enacted in 1973 or to a change in
policy regarding f£iling than to the evidentlary changes.

On the other hand, there were some changes which might be
attributed to the new evidentiary rules. There were some fairly
dramatic shifts in type of disposition for defendants charged
with rape (but not for defendants charged with IDSI). There was
a slight increase in guilty pleas and dismissals and a
substantial decrease in bench trials. If we leave dismissals out
of the calculations (on the grounds that defendants cannot choose
this option), we f£ind that for the remaining cases guilty pleas
went from 21.9 percent to 29.5 percent, bench trials from 57.3
percent to 46.2 percent, and jury trials from 20.8 percent¢ to
24.2 percent.. This seems consistent with the evidentiary
changes. One would expect guilty pleas to increase if defendants
cannot use sexual history evidence, lack of corroboration, ox
lack or resistance to exonerate themselves. The decrease in
bench trials also is understéndable; defendants may assume that
judges, unlike jurors, understand the reasons for the changes and
abide by them in ruling on guilt or innocence.

The data presented in Table E.2, then, suggest that the

evidentiary rules enacted in 1976 may have had an impact on the
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disposition of rape cases, but not on the disposition of ISDI
cases. Why the rules would affect one type of crime and not the

other is not clear.

Yearly data on the disposition of rape and sexual offense
cases 'is presented in Tables E.3 and E.4 respectively. Since the
patterns found iIn the two tables are simlilar, only Table E.3 will
be discussed. For most of the measures, the data appear to
fluctuate almost randomly, the numbers going up one year, down
the next. For example, the proportion of defendants convicted of
the original charge has hovered around 30 to 40 percent, with the
numbers fluctuating up and down in no discernible pattern.
Similar results are found for convictions for another charge, no
convictions, dismissals, and acquittals.

For other measures the changes, while more consistent, do not
seem to be related to rape reform legislation. The number of
charges filed has more than doubled from 1970 to 1984, but the
increase has been fairly steady, with no larger-than-expected
jumps in either 1973-74 or 1976-77. A similar pattern is found
for the incarceration rate (for the original charge), which has
edged up over the 15-year period.

Changes in the number of defendants charged with rape, on the
other hand, may be related to the enactment of rape law reforms.
While the number charged has gone up and down, there were large
increases in 1974 (from 208 to 322, an increase of 55 percent)

and 1976 (from 296 to 351, an increase of 19 percent).
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TABLE B.1
DESCRIPYIVE DATA--DEFENDANTS CHARGED WITH SBX OFFENSES
PRILADRLPHIA, PENNSYLVANIA

1970-1544
Deviate
Sexual
ALl Sex Offenses® Rape Intercourse
(N=574§) (M=4138) (N=675)
Kean | of charges 6.68 §.92 6.88
Nean } of conviction charges . 1.38 .39
Outcome of case
Convicted of orginal charge 36.68 35.6% 45.8%
Convicted of another charge 3.0 0.2 1.3
Not convicted 404 .2 129
Type of Disposition
Geilty plea 25.9% 22,28 18.6%
Gullty--judge 1.2 1.5 2.3
Gailty--jury 10.5 12.2 6.1
Not quilty--judge 18,8 0.8 15.9
¥ot guilty--jury 6.1 1.0 {5
Disaissed 15.5 16.5 12.4
Bench trial 2,08 2.1 8.8
Jury trlal 16.6 19.2 10.6
Type of sentence, for those
convicted of origlnal charge
Probation 17.5¢ 12.1% n.n
Jail 0.5 0.3 1.0
Prison 80.0 85.6 59.3
Other 1.0 2.0 2.0
¥edian prison sentesce In months
For those convicted of origlinal
charqe 120.0 120.0 84,0
For those convicted of another
charge .0 .0 .0
\ quilty pleas vhere severity of charges
reduced 3.9 45,08 .9
A quilty pleas vhere number of charges
reduced §2.1 91.3 90.3

*Includes rape, involuntary deviate sexual Intercourse, attempted rape, attempted laveluntary

deviate sexual intercourse, agqravated rape, assault with intent to ravish and assault vith intent to
cosait sodowy,
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TABLE E.2
DESCRIPTIVE DATA--DEFENDANTS CHARGED WITH SEX OFFENSES
BEFORE AND AFTER REFOPMS IMPLEMENTED®
PHILADELPRIA, PENNSYLVANIA

A1l Sex Offenses® Rape
Before After Before After
{(¥=2026) (N=3718) (¥=1524) (N=2612)
Nean 1 of charges 5.12 1.54 5.1 1.92
Mean F of conviction charqes .1 3.52 1.49 3.67
Outcome of case
Convicted of orginal charge KWL 1.8 5.1 35,68
Convicted of another charge .9 1.5 1.0 19.7
Kot convicted 1.6 1.7 3.3 4.8
Type of Disposition
Gullty plea 21.9% 28.1% 19.3% 3.9
Guilty--judqe 1.5 AN 2.0 18.%
Guilty--Jury 10.9 10.7 11.6 12.5
Yot quilty--judge 2.8 16.6 1IN 18.1
ot guilty--jury 5.6 6.3 6.1 1.1
Dismissed 13.2 16.8 12,1 18.9
Bench trial Q. 8.08 50.48 3.9
Jury trial 15.6 17.0 1.3 19.6

Type of seatence, for those
convicted of original charge

Probation 17.6% 17.5% 1.8 11.3%
Jail 0.7 0.4 0.8 0.2
Prison 16.4 8.1 81.3 88.1
Other 5.2 0.4 4.1 0.4
Median prison senteace in months
For those convicted of original
charge 120.0 120.9 120.0 120.8
For those convicted of amother
charge 24,0 4.0 4.0 .0
\ quiltypleas where severity of charges
reduced 48,48 12.0% 1.8 3.9
\ guilty pleas where number of charges
reduced 87.1 9.1 88.17 §5.5

Deviate
Sexual
Intercourse
Before After
{N=155) {W=520)
5.76 1.22
1.07 .40
I8 8.3
24.5 20.4
4 31.3
36.2% 39.5¢
11.8 13.6
1.9 5.6
17.1 15.5
2.6 5.0
18.5 1.7
34.9% 39.1%
10.5 10.6
33.9% 38.6%
0.0 1.2
57.1 59.9
1.9 0.4
84.0 84.0
4.0 4.0
46.3% 29.4%
87.3 91.2

“Before=cases vhere information filed from January 1970 through June 1976. After=cases vhere information filed
from July 1976 through Deceaber 1984. the rape shield lav, repeal of the corroboration requirement and repeal of the

tesistance requicenent vere effective on Jume 17, 1976,

®Includes rape, involuntary deviate sexuval intercourse, attempted rape, attempted imvoluntary

deviate sexual intercourse, aggravated rape, assault vith intent to ravish and assault with intent to

comait sodomy.
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TABLE E.]
TEARLY DATA--DEPENDANTS CHARGRD WITH RAPE
PHILADRLPRIA, PEEUNSYLVANIA

1970-1984

Sentenced Hean
Tear i of Kean Convicted to Prison  Sentenced  Sent.
Infor-  Defen- |} of of Convicted Goilty &1l Acquitted for to Prison  Orlg.
aation  daats Charges Original of Other  Wot Blea Charges of all Original  for Other  Chg.
Filed Charged Filed Charge Charge Convicted Entered Dismissed Charges Charge Charge {Honths)
1970 153 .45 3.8 1. 1.3 29.48 5.8 3.9 82.48 56.9% 116
19 154 4.86 3.4 U8 1.5 19.0 16.3 26.1 80.9 39.5 124
1972 4l 4,50 3.4 17,6 3.4 14,5 10.4 33.5 1.9 51.3 121
1973 208 4.65 26.4 23.8 19.5 15.0 1.3 2.1 .1 8.8 102
19 n 5.4 .S 18.5 46,1 19.6 13.0 31.2 16.6 9.2 116
1975 296 §.24 3.9 18.4 11,5 20.8 16.3 25.2 87.8 64.8 133
1976 351 5.28 2.4 14.9 2.2 19.0 11,8 30.5 8.9 8.1 138
1977 34 6.16 0.1 1.4 5.4 1.1 12.5 32.5 86.4 3.6 130
1978 338 7.40 3.6 13.0 524 17.2 2.6 8.1 0.4 1.1 124
1579 295 8.28 15.6 17.4 6.9 1.8 1.1 25.12 7.4 52.9 131
1340 303 1.57 29.0 1.8 .2 20.5 25.1 u.1 $9.8 6.4 116
1981 285 1,76 18.2 1.1 0.5 28.9 15.1 25,1 84.4 43.3 125
1982 304 9.94 2.8 1.1 35.5 .1 13.5 2.0 8.3 3.9 126
1983 258 §.61 35.7 4.1 0.1 1.5 17.9 2.2 93,4 54.8 1
1984 187 9.68 8.8 . 193 .6 2.0 18.0 48.3 1.8 |
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TABLE B.4
YRARLY DATA--DEFENDANTS CHARGED WITH SEX OFPENSES®
PHILADELPEIA, PENNSYLVANIA

1970-1984
Sentenced Hean

Tear I of Hean Convicted to Prison Sentenced  Sent.
Infor-  Defen- 1 of of Convicted Guilty 1l Acquitted for to Prisoa  Orig.
pation  daats Charges Original of Other Mot Plea Charges of all Original  for Other  Chg.
Filed Charged Filed Charge Charge Copvicted [Entered Disaissed Charges Charge Charge {Nonths)
1970 193 .14 . LIS U 8.5% 10.9% 3.8 75.8% 53.3% 109
131 145 4,75 3.2 25,5 1.3 2.2 15.8 25.5 15.4 .7 119
1911 8 .43 1.3 0.1 42.6 16.2 11.6 31.0 1.6 i7.4 111
1973 270 L7 2.1 25.1 16.8 16.8 1.5 3.3 10.1 3.3 83
1974 139 5.18 3.0 .8 i 2.3 15.3 8.0 11.3 £5.4 110
1975 4 6.08 35.9 3.4 0.6 2.9 16.7 23.9 84,14 53.2 17
1976 504 5.20 3.0 18.5 8.5 U.5 11.8 2.8 80.1 .9 134
1971 455 6.04 3.9 19.2 11.0 4.9 12.3 8.6 §5.0 51.2 118
1978 1 1.13 174 15.5 1.1 3.0 N4 25.1 §7.1 50,1 113
1979 410 .M 31.9 19.3 2.8 25.4 18.8 13.2 81.3 54.4 125
1980 1Y 1.19 A 3.5 .1 2.1 22.3 .8 85.2 33.1 108
1981 411 1.1% 31.8 U.2 38.0 32.1 15.4 2.1 .2 0.4 116
1942 433 9.2 5.1 22.9 3.9 9.8 12.1 19.1 83.0 8.5 119
1983 319 §.29 3.2 21.3 3.5 36.1 15.9 18.6 84.0 §1.2 17
1984 404 9.10 33 33.2 13,4 L5 16.9 16.4 81.5 64.2 110

*Includes rape, involuntary deviate sexual intercourse, attempted rape, attempted involuntary deviate sexual intercourse,
agqravated rape, assault vith intent to ravish and assault vith intent to commit sodomy.
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APPFNDIX F--DiSTRICT OF COLUMEIA

Legal Changes

There have been no statutory changes in rape laws in
Washington, D.C. since 1901. The traditional carnal knovledge
statute defines rape as carnal knowledge of a woman by force and
against her will. 1In 1976 the District of Columbia Court of
Appeals abrogated the corroboration requirement and associated jury
instruction that had been judicially imposed in 1912 (Kidwell v.
United States, 38 App.D.C. 566, 573 (1912)]. 1In the 1976 ruling
the Court stated:

We reject, therefore, the notlion given currency so long

in this jurisdiction, that the victim of rape and other

sex related offenses is so presumptively lacking in

credence that corroboration of her testimony is

required to withstand a motion for a judgment of

acquittal. Accordingly, we mandate that in the future

no instructlion directed specifically to the crediblility

of any mature female victim of rape or its lesser

included offenses and the necessity for corroboration

of her testimony shall be required or given in the
trial of any such case in the District of Columbla

court system. (Arnold v, Unjited States 358 A.2d 335

(D.C. 1976)]
The Court of Appeals followed this ruling with another in 1985
that abolished the corroboration requirement entirely, regardless
of sex or age cf victim or perpetrator [Gary v. United States,
499 A.24 815 (Db.C.App. 1985)1.

In 1976 a ruling by the District of Columbia Court of
Appeals imposed restrictions on the introduction of evidence of

the victim's prior sexual history similar to those imposed by the

rape shleld statutes of other jurisdictions [McLean v. United
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States, 377 A.24 74 (D.C. App. 1977)}. 1In that case the Court
ruled that the trial court properly excluded evidence of the
victim's prior sexual conduct with persons other than the accused
and held that counsel may not ask about sexual relations with
others and may not attempt to impeach the complainant's
credibility by examinlng other witnesses concerning theilr
knowledge of specific instances of sexual activity in her past.
In a footnote, however, the Court noted that "(t)here can be
unusyal circumstances where the defense may inquire into specific
sexual acts by the prosecutrix when the probative value of the
evidence is clearly demonstrated and 1ls shown to outweigh its
prejudicial effect" (377 A.24 at 78 n.6). As examples of such
circumstances they mentioned evidence that "directly refutes
physical orx scientific evidence, such as the victim's alleged
loss of virginity, the origin of semen, disease or pregnancy"
(377 A.2d at 78 n.6). The Court ruled similarly that reputation
testimony should not be admitted except in unusual cases where
the probatlive value outweighs the prejudiclial effect. The Court
clearly stated that the victim's prior sexual conduct with the
defendant is admissible to rebut the prosecutlion's evidence that
the complainant did not consent to sexual Intercourse or when

there is an issue of identity at trial.

Criminal Justice Officials' Attitudes toward the Changes

oV S. Most respondents

felt that the McLean ruling wvas appropriate in making a
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complainant's prlor sex with partles other than the accused
inadmissible and in allowing prior sexual relations with the
accused. Many prosecutors reported that the law made working
with victims much easier because they no longer had to inquire
into past sexual history, and because they could reassure the
victims who feared that kind of probing of thelr personal lives.
Several prosecutors indicated that many victims raise the issue
because of programs they have seen on televislon, and they are
very concerned about what kinds of questions will be asked. Many
defense attorneys felt the law had not hurt thelr cases because
they would only seek to introduce such evidence when relevant
anyway, and that it was usually only relevant when it involved
priér relatlons with the defendant.

A number of respondents were concerned that under the McLean
ruling it might be impossible to get evlidence of prostitution
admitted in cases where the defense was sex for money. Some felt
such evidence should be allowed under the McLean exceptions, but
that some judges are reluctant to find exceptions and would not
admit the evidence. One defense attorney described the purpose
of the McLean ruling as "to prohibit a fishing expedition and
character assaslination," but stated, "I would try like crazy t»
get prostitutlion in."

Prosecutors generally felt the McLean ruling had made
defendants more willing to plead gulilty, but it was also evident
that prosecutors were more willing to engage In plea negotiations

when sexual evidence iInformation was involved. Some of the cases
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that are plea bargained may be cases that would not have been
prosecuted at all, however, were the prior sex evidence
admissible. One prosecutcr stated, "we take into consideration a
lot of values," going on to say that they may take a lesser plea
if the complainant is a prostitute or a drug addict. Another
said, "if a case strikes me wrong, iIf something is not right with
it, I usually call the defense attorney and say "Glve me
something, and we can work 1t out.'" One defense attorney sald,
referring to the prosecutors, "If a lot of things are £fishy they
will deal... they don't do much unless there is a real problenm.
Something is really wrong if they offer you simple assault."
Although one example was given of a case with a prostitute as
victim going to trial, it was a case that involved consideratble
violence and physical injury.

The McLean ruling d4id not prescrlibe a speclific procedure for
introducing evidence of prior sexual history. Most respondents
reported that when the issue was evidence of sexual relations
with parties other than the accused, the defense would make a
pretrial motion to the judge. Many felt that defense attorneys
would risk the wrath of the judge if they did not make a motion
pre-trial. There was almost unanimous agreement, however, that
no motion was needed 1f the evidence involved sexual relations
with the defendant. It was also clear that motions are not often
made because there are few attempts to introduce this kind of
evidence. The attorneys know the law and assume that most

evidence involving partles other than the accused will not be
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allowed. The cases in which they do attempt introduction are
those with allegations that the complainant is a prostitute or
agreed to engage in sex in return for drugs. One respondent did
report a case in whlich a defense attorney simply said in the
opening statement, "She sleeps with everybody." The judge would
not allow evidence on that subject, but the statement was out.
Some Jjudges do not allow objections during opening statement,
thus making that situation especially bad for the prosecutor.
These kinds of strategles appear to be quite rare, however, and
the public defenders interviewed generally did not approve of
them.

Some respondents did note that there are often other ways of
getfing across the information that the defense wants before the
jury. Asking a married woman who was going to meet another man
when she was raped "Where were you going?" gets the ldea across
to the Jury. 1If a defense attorney can eliclt testimony that the
victim was coming from a methadone clinic when she was allegedly
raped, he or she does not have to ask if she is a drug addict.
Getting a woman to descrlibe that she was wearing shorts on 14th
Street 1n the winter means the defense does not have to ask

directly if she is a prostitute.

Attitudes toward Arnold v. Unjted States. Most respondents
agreed that Arnold v, United Stateg, which eliminated the

District's corroboration requirement had not had a large impact

on rape cases for two reasons: 1. the corroboration regulirement
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was never a serious burden because of the lenlent interpretations
of what counted as corroboration, and 2. prosecutors and juries
still want corroboration in a case. Because such factors as
prompt reporting of a rape were counted as corroboration, it wvas
almost always possible to get past a motion for judgment of
acquittal; as one judge stated, "the case lav was so broadly
interpreted that a scintilla of corroboration was satisfying."
Many respondents stated that the prosecutor's office would not
take a case to trial without any corroboration, and defense
attorneys certainly still argue a lack of corroboration when
presenting a case to a jury.

One change that many respondents did feel was important was
the elimination of the corroboraion instruction to the jury. As
one prosecutor noted, the corroboration instruction "gave a jury
looking for a reason to acquit something to hang its hat on."
Defense attorneys were able to make even stronger arguments about
lack of corroboration when the judge was also giving the jury
this instruction. As one defense attorney described the impact,
"Common sense arguments still work for the jury, but you don't
have that final word from the judge to help you."

General Treatment of Rape Cases. Most respondents in D.C.
reported that most of thelr cases were cases involving
acquaintances. One defense attorney felt that this represented a
shift since she had been in the office, and that the U.S.
Attorney was charging more often in acquaintance cases. Others

felt that it reflected police work, and@ the fact that it wvas
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easler to make arrests in cases with acquaintances. A number of
people reported that "date rape" cases, however, were not being
prosecuted very often. One reason alven wvas the legal
requirement that the perpetrator accomplished the rape elther
through force or by threat of great bodily injury or death.
Because non-consenting sex might not meet the threshhold of force
or serious threats, the date rapes are difficult to prosecute.
Some prosecutors noted that they would almost never prosecute for
rape in the case of common-law marrlages unless there was serious
physical injury involved. One respondent felt that more of
these cases might be prosecuted if there were several degrees of
sexual assault to charge with. Under the current law, they are
reluctant to charge a date rape as misdemeanor simple assault,
partly because the misdemeanor prosecutors are not very
experienced, and partly because it would be hard to answer if the
defense on cross-examination asked why the case was not
prosecuted as a rape.

Prosecutors reported that thelr conviction rates in rape
cases are much lower than for other crimes. And a number of
respondents reported that it is almost impossible to obtain a
conviction in the District in a case with a white complainant and
a black defendant where the defense 1s consent. They felt that
in a jurisdiction in which almost all Jjurors are black there is a
strong reaction to what many believe was years of injustice in

the convictlions of black men for raping white women.
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Description of the District of Columbia Criminal Justice System

The D.C. Superior Court. The Superior Court of the District

of Columbia took jurisdiction over serious felony cases in August
of 1972. Before that those cases were part of the federal
court's jurisdiction. Out of 51 judges on the entlire Superilor
Court, plus elight senior judges, 24 judges serve on the criminal
bench. Judges are appointed by the President after a nominating
commission presents three names, and they are affirmed by the
Senate Committee on the Dlistrict of Columbia. Aappointments are
for a 15-year term. At the‘end of a term, Jjudges are rated by a
tenure commission as well qualified, qualified, or unqualified.
Those given well qualified ratings are automatically reappointed,
those rated as quallified are reappointed at the discretion of the
President, and those who are deemed unqualified are terminated.

Judges rotate through the various divisions with assignments
lasting generally nine months to one year. In the criﬁinal
division two judges (the number may vary) are given a special
assignment to hear Felony I cases--murder, rape, child sex abuse,
kidnapping, and defendants with four or more offenses. These
judges serve one year to 15 months at this assignment. The
criminal division also Includes flve commissioners who hold
non-jury trials, sentence offenders to less than 90 days, hold
arralgnments and preliminary hearings.

A Chief Judge o0f the Superior Court is selected by the

nominating commission; this judge is the chief operational
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officer who deals with budget and personnel matters. The Chief
Judge selects a presiding judge and deputy presiding judge of the
criminal division to deal with day to day operation of the
division.

Cases are assigned randomly to judges after the grand Jjury
indictment, and there appears to be little opportunity, if any,

- for judge shopping. Prosecutors are assigned in teams to
calendars (judges), but they rotate even more frequently than do
the judges. Public Defenders are not assigned to specific
calendars.

Sentencing in the District of Columbla is indeterminate; the
judge must impose a minimum and a maximum, and the minimum cannot
exceed one~third of the maximum. Sentencing councils consisting
of groups of four to flve judges meet to discuss difficult
sentences.

U.S. Attorney's QOffice. The U.S. Attorney for the District
of Columbia has a Division of Superior Ccourt Operations that
handles non-federal criminal cases for D.C. Within that division
there is a Felony I unit with 12 assistant U.S. Attorneys that
handles the most serious felony cases and a Chronic Offender Unit
that handles the felony cases involving defendants with previous
violent crimes whose current offense is violent. While most
felony cases are processed horizontally, the Felony I and Chronic
Offender Unlts use vertic&l processing, with the Felony I cases

being screened by the Chronic Offender Unit assistant. Attorneys
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assigned to the Felony I Unit average about 15 months in that
unit.

Public Defender's Qffice. The Public Defender's Office of
the District of Columbia is an independent agency that handles

about 10 to 15% of all indigent cases, and about 60% of the more
serious indigent cases. There are 61 attorneys in the office and
35 of those serve in the trlial division, which is divided into a
family division for representing juveniles and an adult division.
Twelve to 15 attorneys serve in the adult division.

Defendérs are assigned to cases, not to particular
courtrooms, and they follow a case through the system from the
day after arrest to disposition.

New defenders are hired in classes, and they are immediately
given six weeks of training. The senior lawyers are instructors
for this training, and they give demonstrations. A one-week
training session is held at the end of the first year. Most
attorneys after they are hired are assigned to the family
division, and then they rotate to the adult division, where they
start off with misdemeanor cases and then move from less serious
to more seriocus felonies. Every attorney who has been with the
office for less than four years has a supervisor assigned; these
assignments are rotated every six months. A chief and deputy
chief of the trial division report to the director or deputy
director of the Public Defender's Office, and they informally

reviev decisions of staff attorneys.
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The chief of the trial division keeps a calendar for each
month on which the staff attorneys indicate which days they are
avallable. Then every day the chief submlts two or three names
to the presiding judge of the criminal dlivision who makes
appointments of attorneys for indigent defendants. Although
there is no formal rule, judges traditlionally assign most of the
more serious felonles to the Public Defender's Office.

The Public Defender's Office ils an extremely professional
office, and the staff attorneys come from the nation's top law
schools. They publish a criminal trial manual, and every year
they hold a criminal practice institute with their senior
attorneys acting as instructors. This lnstitute ls open to the
pri?ate bar.

Relationship between Prosecution and Defenge. Prosecutors,
defense attorneys and judges all described the relationship
between the prosecutors and public defenders as extremely
adversarial. There is very little socializing between people in
the two groups, and it would be extremely rare for an attorney to
switch from one office to the other. With prosecutors describling
public defenders as "a pain in the neck"™ and "a little abrasive
sometimes" they also described the public defenders as extrmely
professional, as the toughest defense attorneys, as "the best
representation in town," and as generally much better than
appolinted attorneys. Judges also referred to the excellent

reputation of the public defender's office. Defense attorneys

285



described the prosecutors as very adversarial, especially in the
area of pretrial discovery.

D.C., Police Department. The District of Columbla Pollce
Department has had a speclal sex crimes unit since 1942. The
unit has 32 people and two Spanish speaking officers detailed
from other units. There is one captain, one lieutenant, and four
sergeants in charge of the unlt which handles all sexual assaults
excluding consensual sodomy and prostitutlon. Seventy percent of
the unit are males and 30% females. The unit operates 24 hours a
day, and at least one female officer is assigned to each shift,

Officers are not specially recruited for the unit; rather
officer in the fleld apply to become detectives, and the deputy
chief declides which unlt they aze assigned to. 1If officers cone
into the unit as investigators, they serve a one or two year
apprenticeship before being promoted to detective.

When reports of sexual assaults are recelved, patrol units
in the fleld respond initlally. They give first ald and preserve
the crime scene. They only ask enough questlions to determine if
the case should be referred to the sex crimes branch. They do no
investigation of the crime but call the sex crimes unit
immediately. Depending on the situation, the special unit either
responds to the scene or has the complainant brought in to the
offlce. At the scene they would get a preliminary report iIrom
the victim, but probably would not get a formal statement that
day. They would take the victim to D.C. General Hospltal (where

the District would pay the costs) or to any other doctor in D.C.
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that the victim may choose. If she chooses to go outside the
District she must go on hexr own. The victim can choose to have
another person present during any of the investigatlon. 1If a
victim requests to speak with a female officer that request is
honored; 1f the unit has no females avallable at that time, they
would go to other districts to get a female officer.

New recruits to the unit are given a manual on the
operations of the sex crimes branch, and they are put with an
experienced investigator for six to eight months. Every two
years the branch sponsors a sex lnvestigators' school, and they
also traln all sex lnvestigators in the area--in Virginia,
Maryland, for the park service and the military. They bring in
lecturers from the FBI, and they bring in the local rape crisis
center for speclal seminars.

The police reported that they unfound crime reports if they
can clearly show the offense did not happen. The captain reviews
all cases personally. 1If there is any deviation from policy,
then the cases would need even higher approval. They indicated
that they would use the polygraph with a complainant only as a
last resort, as an investigative ald, and only if the person
consents to its use.

The police work closely with the prosecutor on their cases
and reported that the prosecutor seldom refuses to prosecute. 1If
the prosecutor did refuse there would be informal negotlations;
the investlgating detective would go to the captain who would

check with his sergeant and lieutenant and then with the
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prosecutor. If there were still a problem then the unit captain

might go to the deputy chief of police.

D.C., Rape Crisis Cepntexr. The District of Columbia Rape
Crisis Center was started in 1972. 1In 1986 they first started

thelr companions program, in which a volunteer accompanies a rape
victim in all stages of the case processing--from the forensic
exam through the court system. The crisis center is dependent on
self or agency referrals for thelr cases; they have no automatlic
contact with every rape victim who reports an assault. Some area
hospitals are active in refarring victims to the crisis center,
and the police and U.S. Attorney sometimes call them in on cases.
Their representative indicated that they tend to get calls from
the police when there is a victim who has children who need care,
a victim on drugs, a victim the police do not belleve, or a
complainant who is very upset and not responding to the
investigating detective.

The crisis center is now involved in training the police.
Their trainers are helping in producing video tapes to be used
with new recruits in the sex crimes branch. An arrangement that
had been made for them to train judges and prosecutors fell
through. 1In general, it was reported that they work more closely
with the police than with other agencies. They have no
coordination with the victim-witness unit in the prosecutor's
office, although that unlt seems primarlly geared toward

processing victim restitution funds.
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The crisis center representative reported a seeming
improvement in sensitivity in police treatment of rape victims,
and offered the cpinion that male detectives seem to be most
sympathetic. She had concerns about the sensitivity of
prosecutors in questioning victims and mentioned two speclific
recent examples of problems. In one case a prosecutor had a need
to know about unexplained pubic halr and probed into the victim's
sexual relations in a tactless and insensitive manner. Another
case that had recently received a great deal of publicity
involved a woman who was abducted from the street, beaten and
dumped into the Potomac River; the defendant in the case offered
a defense of consent. The prosecutor in that case probed into
the victim's sexual history even though it was a rape by a
stranger with violence and injuries. The opinion from the crisis
center was that this case had definitely had a dampening effect
of the reporiing of rapes. These situations are very difficult
for crisis center counselors who tell victims about the rape
shield laws in encouraging them to report or pursue prosecution.

The crisis center representative also felt that cases
generally were not golng forwvard if there was any connection
between victim and defendant, and she did not know of any date
rape cases that had been prosecuted. She stated that a lot of
cases never make it past the initial investigation of the police.
The police report to the crisis center that there is a lack of

evidence ox inconsistencies in complainants' statements.
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Pressure on the System. Respondents were asked whether they

perceived much pressure elther from women's groups or the media
on judges and prosecutors to be tough with rape cases. Most
respondents in D.C. reported that they were not awvare of any real
pressure. Several people mentioned the role of the rape crisis
center, but that group was described as primarily supportive of
victims In providing services, and not as putting pressure on the

courts.

Disposition of Sex Offense Cases

Data summarizing the disposition of sex offense cases
indicted in the District of Columbia from 1973 through 1984 are
presented in Tables F.l1l to F.4. Data are presented separately
for the charges "rape" and "armed rape," and the category "all
sex offenses" includes cases with charges of armed rape, rape,
armed assault with intent to rape, armed assault with intent to
commit sodomy, assault with intent to rape and sodomy.

The data in Table F.1l summarize the outcomes of these cases,
and the data reveal that:

-~-defendants charged with armed rape are indicted for more
charges (average 8.6) than are those charged with rape (average
number of charges = 4.16), and the mean number of conviction
charges in armed rape cases (2.89) is also higher than for rape
cases (1.76).

--the overall conviction rate ls quite high, and defendants

are more likely to be convicted when charged with armed rape (82%
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conviction rate) than when charged with rape (conviction rate =
72%). A falrly low proportion of cases are convicted on original
charge, but conviction on original charge is more likely for
armed rape (37%) than for rape (24%).

--a falrly large number of cases go to trial. Of the
defendants charged with armed rape, approximately 40% went to
trial, while approximately 37% of those charged with rape went to
trial. Trials were mostly jury trials, with very few bench
trials (no more than 3.5% of the cases). About half the cases
result in guilty pleas, and the dismissal rate ranges from 9% for
armed rape to 16% for rape with all sex offenses in between at
13%.

. ~-incarceration rates for those convicted are quite high
(95.2% in armed rape cases and 85.8% in rape cases), and median
prison sentences are very long.

Tables F.2, F.3, and F.4 present yearly data for armed rape,

rape and all sex offenses.
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_ T 1.1
DESCRIPTIVE DATA--DEFRECANYS CHARGED VITid SEX OFPEUSES

All Sex Offeases® Atned Rape Rape
(N=1166) (M=3%4) (N=567)
Nean § of charges on Indictaent 541 .64 {18
Hean | of conviction charges 2.11 1.0 1.7%
Outcome of case
Coavicted of orgimal chazge 30.00 I 11.6%
Coavicted of amother charge 5.4 i.5 1.4
Kot convicted U4 1.3 20.8
Type of Disposition
Gaiity plea 9.9 51,60 .8
Goilty--juedqe 1 0.0 1.1
gallty--Jary 25.3 .7 23.8
ot quilty--judge 1.4 0.3 1.3
Wot quilty--jury 8.9 1.6 19
Dismlssed 13.1 9.4 16.1
Type of seateace, for those
coavicted of origianal charge
Probation 5.0% .78 9.0%
Jail 2.6 0.0 4.9
Prison 87.1 $5.2 81.3
Other 5.3 {1 5.2
Median prisom senteace in months
For those comvicted of original charge 151 k{1] 152
Por those convicted of asother charge 1] 1) 120
% cases vhere severity of charges reduced 76.9% 0.5 "N
\ cases vhere namber of charges reduced 1.8 5.4 Hi
Relationship of Victin and Defendant
straagers 3.1 55.1% BN
Frieads/Relatives 3.6 11.8 .1
Unkaovn 25.1 111 29.4
Defendant Used a Veapor
Yes N 15.9% 15.3%
o 1. 1B ) 5.7
Unknovn 1.4 11.3 5.9
Tictin Injured
No kTR )] 1NN 1.9
Ninor na 38.3 1.3
Hospitalized .6 6.1 {.2
Unknova .l 1.9 20.0

*Includes defendants charqed vith armed rape, rape, armed assawlt vith intent to rape, armed assault
vith inteat to comait sodoay, assanlt vith latent to rape and sodoay.
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TANLE 1.2

TRARLY DATA--DRFREDANTS CHARGED WITH ARMED RAPE
TASHINGTOR, D.C.

1973-1985
Number  Nean Seatenced  Seatemced Mean
of Iof Coavicted Coavicted Gullty all dcquitted  to Prisem to Prisem  Seat.
Te1: Indict- Chaxges of Armed of Other  Jot Plea Charges of all for Azmed for Other  Armed
[adicted aents Indicted Rape Charge Coavicted BEatered Disaissed Charges Rape Charge Rape
(Months)
m ] .47 {5)* {)) i) —_— —_ —_— — — -
1974 3 10,5 (6) (2) (1) S - - —_ — -
1915 13 10.48 15.28 3.9 10.9% .48 L 6.5 .48 .18 639.0
m (34) {5)
1976 51 13.94 Ha 3.2 13.1 5.4 5.9 5.9 92.4 100.0 366.4
{25} {19} {n
1N n 18.4 $.1 0.9 13.4 3.4 0.9 13.4 80.9 §6.7 525.4
(10) {9) (3)
191 k] 30 .1 ws .3 5.4 U2 6.1 100.0 1.5 39.1
{n (1§) {10)
1974 10 5.1 31.5 1.5 5.0 .0 20,0 5.0 100.0 133 5.1
(15) {15} {10)
1944 ([ 5.2 21,5 59.0 2.5 0.0 .5 .0 108.4 100.0 8.6
(11) () {9)
19841 i 6.2 1.1 1.2 .4 “Hi 19 1.6 100.4 2.9 .
(13) {14) (7
1942 i1 9.9 1.5 3.9 14,6 61.0 49 1.4 .1 190.0 517.0
{17 (1) (6)
14 35 6.9 5.1 Q2.9 11 62.9 5.1 5.1 100.0 93.3 446.1
(16) (15) (4)
14 13 L ) a4 .8 1.2 5.2 8.1 .1 100.4 106.0 120.4
{11} {71 {4)
1945 1 6.4 1N 2.9 35.1 #.3 315.7 0.9 100.4 6.7 636.0
(3) () {5)

“There vere too fev indictments for armed rape 1o 1973 or 191 to calcalate perceatages.
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MmNt k.3

YEARLY BATA--DEFENDANYS CHARGED VITN RAPS
TASRINGYOH, D.C.

1973-194%
Henber  Mean Seateaced Sentenced  Mean
of I of Convicted Gullty il Acquitted to Prison to Prison  Sest.
Year Indict- Charges Convicted of Other Mot Plea Charges  of all tor for Other  for

fadicted neats Iadicted of Rape  Charge Coavicted atered Disalssed Charges Rape Charge Rape
(Honths)
1" ()] L 18.5% 50.08 i . .08 9.9 5.1 1.8 1%1.8
19 " .11 5.0 12,5 i 1.2 3.9 §.1 9.9 6.1 m.a
191§ 1} {13 0.4 3.4 35.9 H.i 1.5 148.7 100.4 1.4 1m.:
191 15 .44 17.8 1.7 .1 "o 1.2 11.1 $1.5 51.1 131.6
" i .76 K} 59.0 11.2 S 5.3 §.1 8.6 5.6 2.4
191 {6 .8 15.1 50.0 .8 5.6 13.¢ a1 100.0 52.2 92.8
N LK) .Y 3.3 {1 Y 1.2 18.6 14.3 8.0 1.3 ML
1980 35 L {1 8.6 5.1 14.3 51.1 .9 1.4 96.¢4 65.0 4.0
131 3] 5.4 5.4 9.2 11.1 5.8 10.3 6.9 100.¢ . 1726.4
1982 K} N 256 §.1 5.6 1.2 5.1 20.5 8.9 63.2 131.1
1 1L 4,97 3.1 2.9 5.0 1.9 17.9 11 1.4 1.1 .
1984 n 5.46 28.¢ .0 n.4 il 11.4 14 100.4 n4 129.0
194§ 13 5.34 2.1 6.2 .4 .2 15.4 15.4 100.4 1.3 Ha
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TNE 1.4
YRARLY DATA--DEFRNDANTS CNARGED WITR SRIUAL OFYENSES®

- TASEINGYOR, D.C.
E 1973-1945
Tuder  Neda Coavicted
of 1 of of Coavicted cullty A1l deqoitted Nean
Year Indict- Charges Original of Other  Not Plea Charges of all Seateaced  Seateace
Indicted ments Isdicted Charge Charge Convicted Batered Dismissed Charges to Prison  (Moaths)
1 145 436 un.6 H.28 26.0% 1.8 17.18 .6 56. 4% 131.26
1" 1 6.6 1.9 1. 0. .4 1.5 1.1 15.6 175.45
197§ 113 ¢.31 .4 §3.4 5.4 53.8 12.4 12.6 8.9 .12
1976 114 1.62 U2 N 26.6 45.6 14.9 10.5 .1 2608
un 10 [ }) 5.1 5.7 0.6 1.9 5.7 11.6 67.4 u1Ls
1978 96 1.5 20.¢8 8.4 36.5 0. 15.6 14.6 .6 11.2
1974 149 N AN 1.1 u.1? .5 18.4 10.1 1.5 20,9
1984 1 LN 25.4 8.4 20.4 51,1 .25 1.0 8.7 192.5
1541 n 5.44 i 50.6 11.2 54.6 6.5 11.7 8.3 2%1.1
1982 i 6.0% 1.4 6.2 0.9 55.0 5.5 15.4 8.1 3048
14 19 5.23 3.1 i1.8 .§ 3.2 12,1 8.9 81.3 2.3
1984 " 5.57 3.4 1.1 19.4 5.5 12.2 6.8 8.3 .7
1948 n 5.99 25.4 0.6 EI | 8.1 25.0 9.4 8L M4

oIacludes defeadants charged vith armed rape, rape, araed assawlt vwith iateat to rape, armed assaanlt vith fateat to
connlt sodony, assault vith lateat to rape, and sodony.
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APPENDIX G
SAMPLE OF INTERVIEW SCHEDULE

Respondent #

PROSECUTORS
DETROIT, MICHIGAN

Before we begin the interview, I would like briefly to explain the
purpose of the study. The study is being conducted for the National
Institute of Justice and the National Science Foundation under a
grant to the University of Nebraska at Omaha. We are trying to
determine the possible effects of recent changes in Michigan's sexual
assault laws. For the past nine months we have been collecting data
on the dispostion of sexual assault cases in Detroit since 18970.

To help us understand and interpret our findings, we are

interviewing police officers, prosecutors, public defenders, and
judges.

The interview will take about an hour. While we may use some quotes
from the interview in. our report, all responses will be anonymous and
all of your answers will be treated confidentially.

PART I
QUESTIONS ABOUT RESPONDENT

1. Title
2. BSex
female male
0 1
3. Race
white black ______ _Hispanic other
1 2 3 4

4. Age years

5. How long have you been a prosecutor in this
jurisdiction? years

6. IHave you handled sexual assault cases both before
and after 19757

before only

1

after only
2

both before and after
3
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PART II
STATUTORY CHANGES--ALL RESPONDENTS

Now I'd like to ask you a few questions about recent changes in
Michigan's sexual assault laws.

Provision--Graded Offenses

In 1975 Michigan changed the definition of and penalty structure for
sexual offenses. The o0ld crimes of rape and sodomy were replaced by
four degrees of criminal sexual conduct.

[NOTE: Rape and sodomy were replaced by 1lst, 2nd, 3rd, and 4th
degree criminal sexual conduct. 1st degree csc is a felony punishable
by life or any term of years; it is defined as penetration with the
presence of at least one aggravating circumstance. 2nd degree csc is a
felony punishable by 15 yrs. max. It is defined as sexual contact with
at least one aggravating circumstance. 3rd dgree csc is a felony
punishable by 15 yrs. max. It is defined as penetration. 4th degree
csc is a misdemeanor and is defined as sexual contact.]

1. Do you see any advantages to these changes?

2. Do you see any dlsadvantages to these changes?

3. The criminal sexual conduct statute 1includes a statement that
the victim need not resist the actor. Do you feel the inclusion of
this statement has had any effect?

4., The statute also includes a statement that the testimony of the
victim need not be corroborated. Has the inclusion of this
statement had any effect?
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Provision--Shield Law

In 1975, Michigan's sexual assault laws were changed to limit the
admissibility of evidence concerning the victim's prior sexual
conduct (the shield law). I would like to ask you about the impact
of the shield law on the prosecution of sexual assault cases.

[NOTE: Law prohibits admission of evidence of prior sexual
activity, opinion evidence or reputation evidence for any purpose. Law
presumes evidence of v's relationship with defendant and evidence of
sexual activity to show the source of semen, pregnancy, or disease

irrelevant. 1In camera hearing required to rebut presumption of
irrelevance.]

1. Do you see any advantages to this law?

2. Do you see any disadvantages to this law?

3. Have there been any legal challenges to Michigan's shield law?

yes no DK
i ] 9

Explanation (type of challenge, outcome of challenge)

4. Do you think the existence of the shield law alters either party's
strategic position during plea negotiations?
yes no DK
1 0 9

Explanation
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[NOTE: Ask #5 only 1f responses interesting.]

5. 1If the judge rules that the evidence is irrelevant and therefore
cannot be admitted, are there other ways the defense attorney
can get it in?

yes no DK
1 0 9

Explanation

6a. How often have in camera hearings to determine the relevance
of evidence of prior sexual history been used in the sexual
assault cases you've tried?

always frequently occasionally rarely never
5 4 3 2 1

6b. How often did these hearings result in a ruling by the judge that
the evidence was relevant and thus could be admitted?
always frequently occasionally rarely never
5 4 3 2 1

6c, If the evidence is admitted, is it generally admitted to prove
consent, to impeach credibility, or both?
prove consent impeach credibility both

If both, estimate of the % of time admitted on each issue.
prove consent impeach credibility

Notes for question #6

[NOTE: ASK #7 OF PRE-1975 RESPONDENTS ONLY.]

7. Before the shield law was passed, how often was evidence of the
victim's prior sexual history introduced in a sexual assault
case--always, frequently, occasionally, rarely or never?

always frequently occasionally rarely never
5 4 3 2 1
Explanation
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PART I1I
HYPOTHETICAL CASES

Now I'd like to ask you about a series of hypothetical cases where
evidence of prior sexual history is at issue. There are six cases.
I'll read a description of each case and then ask you several questions
about the case.

CASE #1

The complainant testifies that she was gang-raped at a party by
several men she had not met before. The defendants claim consent and
want to prove that both before and after the alleged rape the
complainant had consented to intercourse with groups of men.

1. Do you believe the evidence should be admitted at trial?

(Disregard the statutues that apply in your state.)

2. What is the likelihood that defense attorneys in this jurisdiction
would try to get the evidence admitted?

definitely would try......ceneveenenn.. 5
probably would try..... v 4
50/50 chance......... T 3
probably would not try..........cc.... 2
definitely would not try...... ceeveene 1

3. What is the likelihood that the evidence would be admitted at trial
in this jurisdiction?

definitely would be admitted..........5
probably would be admitted............4
50/50 chance....... e s e e rs s e e e 3
probably would not be admitted...... .. 2
definitely would not be admitted......1l
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CASE #2

The complainant testifies that she went to a movie with the

defendant, whom she had known for several years. She testifies that at
her front door he refused to leave, forced his way into her apartment,

and raped her. The defendant claims consent and wants to prove that
the complainant had consented to intercourse with him once several
months earlier.

-

Do you believe the evidence should be admitted at trial?
(Disregard the statutues that apply in your state.)

wWhat is the likelihood that defense attorneys in this jurisdiction
would try to get the evidence admitted?

definitely would try.......... e e 5
probably would try...... e iviven.n 4
50/50 chanCe ..o veeeeeneesencereenssnns 3
probably would not try................ 2
definitely would not try.............. 1

what is the likelihood that the evidence would be admitted at trial
in this jurisdiction?

definitely would be admitted.......... 5
probably would be admitted............ 4
50/50 chance. ...ttt eercsnansnns 3
probably would not be admitted........ 2
definitely wvuld not be admitted...... 1
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CASE #3

The complainant, a resident of a posh building, testifies that she
was raped by a maintenance man who was working in her apartment. The
defendant claims consent and wants to prove that the complainant
previously had consented to intercourse with building employees whom
she had invited into her apartment.

1. Do you belleve the evidence should be admitted at trial?
(Disregaxrd the statutues that apply in your state.)

2. What is the likelihood that defense attorneys in this jurisdiction
would try to get the evidence admitted?

definitely would try.................. 5
probably would try........cciien, 4
50/50 chance...c.vevieenseeesnresnnans 3
probably would not try........ e 2
definitely would not try.............. 1

3. What is the likelihood that the evidence would be admitted at trial
in this jurisdiction?

definitely would be admitted.......... 5
probably would be admitted...... e 4
50/50 chanCe. ..ottt eneerrrennonns 3
probably would not be admitted........ 2
definitely would not be admitted...... 1
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CASE #4

.The complainant testiflies that she met the defendant at a singles
bar, danced and drank with him, and accepted his offer to drive her
home. She testifies thrat at the front door he refused to leave, forced
his way into her apartment, and raped her. The defendant claims
consent and wants to prove that the complainant previously had
consented to intercourse with casual acquaintances she had met at
singles bars.

1. Do you believe the evidence should be admitted at trial?
(Disregard the statutues that apply in your state.)

VCETEE ceeesrs s reacas e R

2. What is the likelihood that defense attorneys in this jurisdiction
would try to get the evidence admitted?

definitely would try...... e e 5
probably would try...... tes e e ensad
50/50 chance..veoveeennn fe e ar e 3
probably would not try........c.vouvts 2
definitely would not try.............. 1

3. Wwhat is the likelihood that the evidence would be admitted at trial
in this jurisdiction?

definitely would be admitted.......... 5
probably would be admitted............ 4
50/50 chance€...eeeeensnn crreesam e 3
probably would not be admltued ........ 2
definitely would not be admitted...... 1
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CASE #5

The complainant, a married woman, testifies that she was raped by
her brother-in-law. The defendant claims consent and wants to prove
that the complainant recently had consented to intercourse with other
men; that she had been criticized for her conduct by her sister, who
threatened to tell the complainant's husband; and that the complainant
had responded by threatening to charge her brother-in-law with rape.

1. Do you believe the evidence should be admitted at trial?
(Disregard the statutues that apply ln your state.)
YOS e i st ettt snsssssssensasenssssrsanoas 1
Yo J 0

2. What is the likelihood that defense attorneys in this jurisdiction
would try to get the evidence admitted?

definitely would try...eeveeeeenncacns 5
probably would try........ciiiiiian. 4
50/50 chance....ovvieeneeseernnoneanoes 3
probably would not try................ 2
definitely would not try.............. 1l

3. What is the likelihood that the evidence would be admitted at trial
in this Jjurisdiction?

definitely would be admitted.......... 5
probably would be admitted............ 4
50/50 chance.....iciererieerinnnnnnnes 3
probably would not be admitted........ 2
definitely would not be admitted...... 1
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CASE #6

The complalinant testifies that she was raped by a stranger who
entered her room through an open window in the middle of the night.
The defendant claims he was incorrectly identified and wants to prove
that the complainant, earlier that same night, had intercourse with a
man she had just met at a party, and that this other man was the source
of semen found during a medical exam,

1. Do you believe the evidence should be admitted at trial?
(Disregard the statutues that apply in your state.)
VS e aeevsesoocncossan O |
nolll.ll'.'livtcttl.'lltll"'l"."'..O

2. What is the likelihood that defense attorneys in this jurisdiction
would try to get the evidence admitted?

definitely would try...... fr et e s 5
probably would try........ Gt e 4
50/50 chance...cccveeveens A
probably would not try s e e e 2
definitely would not try crereeraneaso 1

3. What is the likelihood that the evidence would be admitted at trial
in this jurisdiction?

definitely would be admitted.......... 5
probably would be admitted. ceseeesad
50/50 chance. .. .ceeenveneennncnoaanens 3
probably would not be admltted ...... .2
definitely would not be admitted...... 1
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PART IV
STATUTORY CHANGES--PROSECUTORS WITH PRE-1975 EXPERIENCE ONLY

1. 1In general, how have prosecutors' chances of winning sexual assault
cases changed as a result of the new laws? Would you say your
chances have greatly improved, improved, stayed about the same,
diminished, or greatly diminished?

greatly improved _improved stayed same
5 4 3

diminished greatly diminished DK
2 1 9

What's the single most important reason for that change?

2. Have you ever won a case under the reform laws which you do not think
you would have won under the previous law?

yes no DK
1 0 9

Please briefly describe these cases and explain why:

3. Have you ever lost a case under the reform laws which you do not
think you would have lost under the previous law?

ves no DK
1 0 9

Please briefly describe these cases and explain why:

4. Have you changed your courtroom tactics or strategies for
prosecuting individuals charged with sexual assault since the
reform laws went into effect?

yes no DK
1 0 9

Please explalin why and how
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(a)
(b)
(c)
(d)
(e)
(£)

(g)
(h)

(i)
(3)
(k)
(1)
{m)
(n)
(o)

(p)

1b.

1c.

PART V
ATTITUDES TOWARD SEXUAL ASSAULT CASES

. First, I'd like to ask you about factors that might influence your

decision to file charges in sexual assault cases. On the sheet which
I've given you, please check how important each of the factors is to

your decision to file charges.

Important,
but not
Essential essential
4 3

documented physical injury
corroborating witnesses
physical evidence
evidence that victim resisted
suspect has no alibi
suspect used dangerous weapon
victim reported promptly
victim can identify suspect
victim passed a polygraph
suspect failed a polygraph
no inconsistencies in victim's
story
victim did not use alcohol orx
drugs at time of incident
suspect and victim were
strangers
suspect and victim had no
previous sexual relationship
victim does not have reputation
for sexual promiscuity
victim has no previous
felony convictions

Helpful Irrelevant
2 1

Do you feel that any of these types of evidence have become more
or less important since the implementation of reform legislation
in 1875? (List each type of evidence mentioned, whether
respondent feels it is more or less important, why respondent

feels it is more or less important.)

Assume you decide not to file a sexual assault charge but to file
some lesser charge. What are the lesser offenses that are charged

most freguently?
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2a. Now, I'd like to ask you about elements of sexual assaults that
can influence the outcome of jury trials. On the second sheet,
please check how important the following types ot evidence are for
persuading a jury to convict in sexual assault cases tried under
current law.

Important,
but not
Essentlial essentlal Helpful Irrelevant
4 3 2 1

(a) documented physical injury

(b) corroborating witnesses

(c) physical evidence

(d) evidence that victim resisted

(e) suspect has no alibi

(£E) suspect used dangerous weapon

(g) victim reported promptly

(h) wvictim can identify suspect

(i) no inconsistencies in victim's
story

(3) wvictim did not use alcohol ox
drugs at time of incident

(k) suspect and victim were
strangers

(1) suspect and victim had no
previous sexual relationship

(m) victim does not have reputation
for sexual promiscuity

(n) wvictim has no previous

felony convictions

2b. Do you feel that any of these types of evidence have become more
or less important since implementation of reform legislation
in 19752 (List each type of evidence mentioned, whether
respondent feels it is more or less important, why respondent feels
it is more or less important.)
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3. On a scale ranging from 1, which is extremely adversarial, to 5,
which is extremely cooperative, how would you rate the degree of

cooperation between your office and the public defender's office in
dealing with sexual assault cases?

Extremely Extremely
adversarial cooperative
1 2 3 4 5

Could you explain? [probe--discovery, plea negotiation,
continuances.]

4. Do you think any outside groups exert pressure on prosecutors to
file charges in sexual assault cases--for example, women's groups
or the media?

5. Do you think any outside groups exert pressure on judges to
convict or to impose severe sentences in sexual assault cases?

6. Do you think there has been an increase, decrease, or no change in
the rate of sexual assault in Michigan in the past few years.
increase decrease no change DK
3 2 1 9

what do you think is responsible for this change?

7. In your opinion, what percent of rape victims provoke the attack by
thelr appearance or behavior? %

8. What percent of rape complaints are fabrications? %

9. What percent of complaints of other serious crimes are
fabrications? %

W
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