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PREFACE

Just a short time ago, professional legal assistance for prison
inmates was almost totally nonexistent. But legal problems were
nonetheless prevalent, and because of that, inmates sought to fend
for themselves in the world of law or t¢ turn over their cases to
nonprofessional jailhouse lawyers. Sometimes, assistance was sought

- from social workers connected with correctional institutions. Recent-

ly, however, there has been a marked tendency for lawyers and par-
ticularly for law students under facuity supervision to become involved
in the representation of prison inmates. Today, there is still much
jailhouse lawyering, but legal assistance to prison inmates is now
rather widely provided by law school clinics and occasionally by, bar
association groups and legal aid and defendcr organizations. '

The following materials explore the nature of typical inmate legal
claims and trace the increasing involvement of the legal profession in
the assertion of those claims. They also discuss the important ques-
tion, too often ignored in law school education and by lawyers and con-
victed clients alike, of the legal risks that occasionally accompany
the overturning of a criminal conviction.

It is hoped that these materials will prove useful not olny to in~ -
mates and the lawyers and law students who represent them, but aiso
to members of the correctional field and of the public who wish to keep
abreast of an area of great concern to prison populations.

One final word: Because of the inevitable time lag between the
preparation of these materials and their printing and dissemination,
one important Supreme Court decision, Colten v. Kentucky, 92 S. Ct.
1953 (1972), was announced and inserted after the principal manuscript
had already been prepared. Colten deals with one risk of seeking relief
from a criminal conviction and has been inserted as an "additional
case" at the end of Chapter 3, which deals with the overall problem of
risk. Chapter 3 should accordingly be read in conjunction with the re-
cent developments wrought by Colten. ‘

DAVID B. WEXLER



CHAPTER 1

THE TRADITIONAL PICTURE OF INMATE LEGAL ASSIsTANCE:

- SELF~-HELP AND JAIL HOUSE LAWYERS

"A Prisoner Looks at Writ~-Writing''-~-Charles Larsen.
56 California Law Review 343, 344-56 (1968). Copyright
(c) 1968, California Law Review, Inc., Reprinted by

- Permission.

If the term "writ-writer'" were to be defined in a dictionary of
American-English usage, the following definitions would possibly be
included:

WRIT-WRITER (rit-rit er) n. (1) an indigent person confined in a
prison or jail under judgment of a court of law who prepares and
files with a court those pleadings he believes will void such judg-
ment. (2) a person who acts as his own lawyer while in prison.

(3) Collog. a person who repeatedly files frivolous legal actions in
a court of law to harass his jailers. (4) a “jailhouse lawyer' is a
writ-writer who does legal work for other prisoners for a fee.

These four definitions encompass most of the prisoners litigating
their cases in propria persona. Despite the fact that the majority of
writ-writers possess intrinsic faith in the merits of their individual
cases, they believe that prison officials have adopted the third defini-
tion. Prison authorities, they feel, have suspicioned writ-writing as a
subterfuge through which inmates seek to shirk responsibility for the
acts which brought them to prison, to escape punishment, and to rattle
the cage in doing so. The breech between the two is exacerbated by the
writ-writers' common belief that prison officials deliberately coined
the phrase "writ-writer' to degrade them. This attitude is at odds with
the writ-writers' conception of themselves and causes ill feeling, hos-
tility, and a breakdown of communication between them and prison
officials.

Normally, a two-valued orientation exists with the prison; prisoners
are either good or bad, good parole risks or bad parole risks, model
prisoners or recalcitrants. However, because prison officials have



adopted the thirddefinition of writ-writers, this two-valued orientation
breaks down in the case of prisoners who act as their own counsel. The
writ-writers feel that prison officials entertain a single value judgment
about them: There are no good writ-writers or bad writ-writers; writ-
writers are simply writ-writers.

I
PRISONERS' MOTIVES IN WRITING WRITS

Why do men in prison write writs if their objective is simply to
"escape from prison? One misconception should be clarified. The old
saying that "typewriters have replaced the hacksaw' for breaking out of
prison creates a prejudicial conception about writ-writers—more men
still escape from prison than gain freedom through writs of habeas
corpus! Litigating one's case is certainly much more time consuming
than sawing out a heavy steel bar in a prison window and fleeing into
the night.

Lawyers generally require at least a fifty dollar fee to travel to the
prisons to consult with a prisoner. The ones not able to pay this sum
must resort to the next best course of action—act as their own lawyers.
The disadvantages to the priscner are obvious. A lawyer, after exam-
ining the prisoner's transcripts or conducting an independent investiga-
tion of the facts, could immediately advise him on a course of action.
Lacking the money to hire a lawyer, the prisoner must spend consider-
able time researching the law, preparing the required legal documents,
and filing them. Sometimes years pass before the prisoner discovers
what a lawyer could have told him in several weeks—that his case either
has or lacks merit. The prisoners who have militantly prosecuted frivo-
lous actions have wasted time they could have devoted to preparing them-
selves for release from prison. The state, by shouldering these indigent
prisoners with the responsibility of acting as their own counsel, has
dissipated the taxpayers' money in wasted manpower and court costs.

If an analysis were to be made of the reasons prisoners elect to
litigate their cases in pro per against seemingly insurmountable odds,
the results would astound judges and lawyers. It is not the rash of deci-
sions such as People v. Dorado, Escobedo v. Illinois, and Gideon v.
Wainwright that send countless writ-writers to read barren case law in
the prisons' scanty law libraries and to hover for hours over their type-
writers. Three important factors are contributing to the ever-increasing
flood of legal actions emanating from the state prisons. They fall into
the following loose categories: legal, psychological, and economic.

2
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A. Legal Factors

A large percentage of writ-writers are not satisfied that they re-
ceived due process of law when arrested, tried, and convicted. One
common complaint is that they were represented by inadequate counsel.
Many were impoverished, living at a bare subsistence level at the time
of their arrest. Not having the money to employ private counsel, they
were required to accept the services of a court-appointed public defend-
er. Others, not represented by a public defender, employed inexpensive
private counsel. Finally, some unsuccessfully defended themselves. In
ap;; iOf the above situations, the state is almost certain to obtain a con-
viction.

Because a large number of inmates have been represented by a
public defender, prisoners have a very low regard for this type'of
counsel. They believe that the appointment of a public defender is but
token compliance with the constitutional right to counsel. The indigent
defendant for whom the court appoints a public defender is convinced
from the beginning he will not receive a fair and impartial trial. For
example, a defendant having but several hundred dollars in the jail's
booking office was arraigned in the San Francisco superior court on a
robbery charge. When the court assigned the public defender to repre-
sent him, the defendant objected to the appointment. He explained to the
court that confined in jail awaiting trial on felony charges were approxi-
mately forty men who were also to be represented by the same public
defender. It was impossible, he told the court, for one lawyer adequately
to defend all forty defendants. The defendant, therefore, asked to be al-
lowed to represent himself and petitioned the court for an order author-
izing him to purchase and maintain in the county jail a typewriter, law
books, and the necessary supplies. The judge refused his request on the
ground that the orderly functioning of the county jail could not be dis-
turbed because one defendant wished to handie his own defense. The
court then appointed the public defender to act in the capacity of "legal
advisor' to the defendant.

After a trial the defendant was found guilty, and the court sentenced
him to the state prison. Nearly five years later this defendant refuses
to believe that he was accorded his right to appear and defend in person
as guaranteed by the California Constitution. Despite the record sup-
porting his contention, state and federal courts have consistently refused
to issue a writ of habeas corpus in his favor. Cases like this contribute
to the unrest in the state prisons. One prisoner quite succinctly summed
up his view of the problem by referring to the famed Washington lawyer,
Edward Bennett Williams. "For a hundred grand,' said the cynical writ-
writer, "Williams will guarantee that you don't go to the joint. If you're

3



going to do wrong, make a bundle and buy justice like you would a
hundred grand loaf of bread."

For every one that challenges the adequacy of the court-appointed
counsel, there are ten or more writ-writers contesting the infringe-
ment of their constitutional and statutory rights. Prisoners today are
more literate than their counterparts of twenty or thirty years ago.
Today, prisoners have a keener awareness of their rights under the
law, and any variance during the crim inal proceedings with what they
think to be their rights will impel them to seek relief in the courts.
Possessing a better fundamental education, the prisoners have been
able to penetrate the heretofore impregnable fabric of the law. They
have mastered legal semantics and simplified it to their own needs.
The law has become the panzer movement they use to strike out toward
their elusive goals—to redress the deprivation of their rights.

"1t is not unusual, then, in a subculture created by the criminal law,
wherein prisoners exist as creatures of the law, that they should use
the law to try to reclaim their previously enjoyed status in society.

The upheavals occurring in the American social structure are reflected
within the prison environment. Prisoners, having real or imagined
grievances, cannot dem onstrate in protest against them. The right
peaceably to assemble is denied to them. The only avenue open to
prisoners is taking their case to court. Prison writ-writers would
compare themselves to the dissenters outside prison, with one excep-
tion—their grievances are real or they imagine they are real. They are

personally involved.

B. Psychological Factors

There are two obvious psychological motives for prosecuting legal
actions from prison. The first is an outgrowth of the prison's social en-
vironment. Sentenced to serve a term in the state prison under what is
termed the "Indeterminate Sentence Law, ' the prisoner is caught in a
dilemma which causes him considerable frustration and despair. He
does not know when his sentence will terminate, and must therefore
choose between taking his case to court or waiting for the Adult Au-
thority® to fix his term of imprisonment. If he chooses to write writs,
it is only because the remote possibility of winning his case offers
him better odds than waiting for the Adult Authority to set a definite

5 Cal. Pen. Code §3020 (West 1956) expressly confers upon the Adult
Authority the function of determining and redetermining the length of time
a prisoner is to be confined in the state prison.
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sentence. On the other hand, he may fear that the authorities would
disfavor anyone who denies his guilt by continuing to litigate his case.
If the prisoner does not write writs, he may never get out; if he does
write writs, he may never receive parole. ’

Many writ-writers have said that they would be able to make posi-
tive plans for the future if they knew when their sentences would end.
They seem to feel that they are living in a vacuum where their fates
are determined arbitrarily rather than by rule of law. One writ-writer
very aptly summed up the majority's view with these words: '"When 1
arz,:ived at the prison and discovered that no one, including the prison
officials, knew how long my sentence was, I had to resort to fighting
my case to keep my sanity.' This writ-writer, after twenty years in
prison for the offense of robbery, still does not know how much time
he will be required to serve. Psychologically, the writ-writer, in
see}dng ielief from the courts, is pursuing a course of action which
relieves the tensions and anxieties created by the sentence system.

The second psychological type is the prisoner who writes writs
to be "in." He is introduced to writ-writing by acquaintances who are
writ-writers. Men falling into this category are not the perennial
writ-writers whose names continually appear on documents streaming
into the courts. Usually, after a few unsuccessiul forays into the legal
realm, they stable their white chargers, hang their lances on the wall
and go about the business of serving their sentences. ’

C. Economic Factors

:I‘he last type of writ-writer to be discussed writes writs for eco-
nomic ga.in. This group is comprised of a few unscrupulous manipulators
who are interested only in acquiring from other prisoners money, cigar-
ettes, or merchandise purchased in the inmate canteen. Once they have

@ '"client's" interest aroused and determine his ability to pay, they must

keep him on the "hook.'" This is commonly done by deliberately mis-
stating the facts of his case so that it appears, at least on the surface
thg,t the inmate is entitled to relief. The documents drafted for the ’
client cast the writ-writer in the role of a sympathetic protagonist.
After reading them, the inmate is elated that he has found someone
a..ble to present his case favorably. He is willing to pay to maintain the
lie that has been created for him. After years of futilely applying to
the court for various writs, he will leave prison certain that he has not
been accorded justice. On the other hand, when a prisoner turns his
case over to a writ-writer he is left free to devote his time to serving
his sentence. Prisoners who do this maintain an objective outlook.



They do not become so emotionally involved with prosecuting their
cases that they are unable to take advantage of the prison's self-

betterment programs.

% % ok ok

II |
COMMON PROBLEMS CONFRONTING WRIT-WRITERS

A.. The Bubjective Point of View

When 3 prisoner first attempts to utilize post-conviction remedies g
to attack his conviction, he views his case subjectively. In many in-
stances, this prevents him from bringing his case to a successful con-
clusion. The subjective viewpoint distorts the prisoner's conception
of the pertinent facts; he is unable to identify the facts that are required
to establish a prima facie violation of his rights. With such a self- 5
centered orientation, the prisoner invariably confuses his notion of the
rights and limitations defined by constitutional law with those rights and
limitations actually secured by the Constitution. The subkjective inmate is
the first to resentfully proclaim that his constitutional "rights' have
been violated. I asked to relate the substance of the infringement, he
will elaborate at great lengths on a number of grievances. However, a
close scrutiny of the notice writ-writer's complaints reveal that few of
them come under the protection of either the state or federal constitu-
tion. Unable to distinguish between grievances and constitutionally pro-
tected rights, the prisoner is urable to make a showing which would
warrant a court to intervene in the execution of his sentence, The
tragedy is that many futile pleadings which wind up on court dockets
have no merit. Over the years, if the writ-writer is persistent, he
will acquire both an objective overview and a working knowledge of law
and will eventually abandon his legalistic pursuits when he is able to
measure the conduct of his trial against valid constitutional provisions.
In the event a denial of due process has occurred during his trial, he
is then better equipped to present the issues fairly.

B. Inadequate Education

Another major stumbling block encountered by many prisoners de-
siring to assault their convictions is the lack of adequate education. The
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uneducated writ-writer is not capable of intelligently analyzing the
function of law in our society or of interpreting the court decisions
construing the law. He commonly makes the mistake of selecting
dictum from a decision and interpreting it as the absolute rule of the
case. Many writ-writers spend long hours in the prison law library
hovering over the well-thumbed tomes. They may copy quite exten-~
sively from a number of decisions and emerge from the library
clutching a handful of notes and citations which they believe will
support their allegations of denials of constitutional rights. Ask

one at random: "What are the facts of People v. Doakes? Is there
any similarity between the facts of your case and the Doakes case?"
He will look at you with a puzzled expression and reply: "Hell, I
don't know, but this is what the court said. " ’

The second aspect of this problem is the novice writ-writer's.
inability to understand what is required to present a prima facie case
entitling him to the relief he seeks. Few prisoners realize that the
burden of proof is on them, and the complexities of this requirement
pre.sent a formidable precipice few writ-writers ever scale. It re-
mains an insurmountable problem to the writ-writer until he has sev-
eral years experience behind him. Many writ writers turn to others
for help, seeking, perhaps, another writ-writer's copy of a habeas
corpus petition. I the copy received is itself faulty, the copier's
petition will also lack the essentials to state a cause of action. Armed
with this inadequate tocl, the newly indoctrinated writ-writer, filled
with enthusiasm at having been permitted a glimpse into the hereto-
fore inaccessible legal realm, prepares his "writ'" and files it. When
notified by the clerk of the court that his petition has been denled, his
belief in his case is reinforced. It is not long before he becomes con-
vinced that a conspiracy is afoot-to keep him in prison. A common
reference among writ-writers is that "judges are all slopping out of
the same trough. " This attitude defeats the prisoner because as he
doggedly pursues his writ-writing career, each writ that is denied
reaffirms his belief that he was never destined to be afforded his
constitutional rights—such "rights" become abstractions only the
wealthy can afford. It is impossible to calculate the social harm gen-
era{:ed by prisoners' lack of respect for the law stemm ing from being
denied the assisiance of counsel while litigating their cases in prison.

While some courts appear to recognize the problems writ-writers
encounter in doing their own legal work, none have yet made a defini~
tive declaration regarding the assistance of counsel for prisoners
Seeking extraordinary writs. It was not until 1963 that the United

7



States Supreme Court finally made definitive declaration of the right
to counsel for criminal defendants on appeal. Having found, in that
year, that indigent criminal defendants are entitled to counsel on
appeal, the Court should now consider the rights of indigents to
counsel in seeking postconviction relief from prison.

Several years ago, a federal judge, in lieu of appointing counsel
to a habeas corpus petitioner, took a step which he thought would help
writ-writers. He rendered an opinion setting forth specifically, step-
by-step, the requirements that he expected of writ-writers in submit-
ting petitions for the writ to his court. The decision was received with
two reactions at the state prison at Folsom where the action origi-
nated. The petitioner in the case felt insulted that the court would be
so presumptuous as to tell him how to write a "writ." The other writ-
writers gleefully looked upon the opinion as an unprecedented windfall—
here at last was the key to the front gate! Their revised petitions
swelied the postal stream to the court only to be denied as rapidly as
their preceding applications. Chaos reigned in the prison's legal
world. Here was a fecderal judge who spelled out the requirements he
expected in a petition for a writ of habeas corpus, yet not one of the
subsequent petitioners was able to meet the court's criteric. That
prison's legal-eagles ultimately looked upon the decision as a de-
liberate subterfuge to encourage the filing of worthless petitions.

C. Inadequate Legal Source Materials

The prison law libraries are a constant source of discontent
among writ-writers. Like newly landed immigrants who do not speak
the language, they must use law libraries to become tonversant.with
law. Antiquated law books and insufficient time allocated for legal
research ill prepares prisoners to handle their own cases. The
ancient law books obstruct rather than assist them in their research.
Without other legal reference sources, prisoners with no money
must dig out decisions to use as citations, Unknown to them, many of
the citations they collect have been overruled or modified by later
decisions.

A |
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In San Quentin prisoners are admitted to the law library for a
limited period each week. However, legal volumes available in the
library are severely limited. 24

D. Prisoners' Attempts to Defeat the System

Because of the impediments outlined above, few writ-writers are
able to communicate effectively their grievances by making out a prima
facie case. To do this it is necessary to allege ultimate facts; and, it
is preferable, though not necessary, to cite authorities supporting’ their
contentions. Since the prison law library is not a very fertile source
of relevant citations, writ-writers have for many years purchased in-
divic.lual printed decisions from the West Publishing Company. For a
nom inal fee that company makes available any printed decision it has
in stock. Because prison restrictions on some types of legal publica-
t1on.s have recently been relaxed, prisoners with funds can now sub-
scribe to several legal periodicals: the Sacramento Legal Press and
the Advanced California Reports. Writ-writers com ing into possession
of these publications are able to keep their fingers on the pulse of the
law. Quite a number of them zealously read them awaiting an opinion
they can use. Another source yielding good dividends is the daily
newspapers. When a news item appears about an important decision
containing a hint of its applicability, writ-writers dash off letters
seeking complimentary copies of it from the clerk.of the court.

Legal documents filed by an attorney representin : is
clignt usually provide a bonanza of legal nuggpets. ForiéguiZtcien;Isu;:ilfeo ned
writ-writer who discovers another prisoner with a similar case who
is represented by.counsel. He simply presents his case the way the
lawyer has done it for the other prisoner. Yet, the sources of law
available to the writ-writer do not actually help him prepare' his case.
Absent are current texts on pleading and procedure. McKinney's Digest
(1st series) and California Jurisprudence (1st series), while on the .

. The San Quentin Prison Library is grossly inadequate for the compre-

hens ive legal research needed to prepare legal actions adequately. For ex-
ample, the California Appellate Reports and the California Supreme Court
Rgports terminate at 1955; California Jurisprudence, McKinney's California
Digest, and Corpus Juris have not been replaced by their respective second
series; Shepards Citations terminate at 1954; and there are no United States
Supreme Court Reports. ’



shelves of the law library at San Quentin, are shunned by most writ-
writers. They have been "burned' too often in using authorities cited
in these volumes, because many cases in both sets have been modi-
fied or overruled by subsequent decisions.

When decisions do not help a writ-writer, he may employ a hand-
ful of tricks which damage his image in the state courts. Some of the
- not too subtle subterfuges used by a small minority of writ-writers
would tax the credulity of any iawyer. One writ-writer made up his
own legal citations when he ran short of actual ones. In one action
against the California Adult Authority involving the application of
administrative law, one writ-writer used the following citations:
Aesop v. Fables, First Baptist Church v. Sally Stanford, Doda v.
One Forty-four Inch Chest, and Dogood v. The Planet Earth. The ref-
erences to the volumes and page numbers of the rionexistent publica-
tions were equally fantastic, such as 901 Penal Review, page 17, 240.
To accompany each case, he composed an eloguent decision which, if
good law, would make selected acts of the Adult Authority unconsti-
tutional. In time the "decisions' freely circulated among other writ-
writers, and several gullible ones began citing them also.

Sometimes the knavery employed by writ-writers becomes an
administrative problem whicit must be unraveled by the prison offi-
cials. Once a prisoner is paroled, he acts under the threat of being
returned to prison for violating the conditions of his parole. When a
parolee is returned to prison by the Division of Adult Paroles, he is
entitled to a hearing before the Adult Authority which has the power
either to revoke the parole or to reinstate it. During the hearing the

. parolee is denied counsel and the right to present witnesses and evi-
dence in his behalf. The revocation procedure presents a sore spot to
most of the hundreds of parolees returned to prison each year. They
like to believe that the constitutional guarantee to counsel and the
right to present evidence in their behalf appiies during this adminis-
trative hearing. One writ-writer composed a fictitious decision which
held that a parolee is entitled to counsel when appearing before the
Adult Authority on charges of violating his parole. The decision de-
clared that failure to observe this requirement amounted to a denial
of due process of law which invalidated the action taken by the Adult
Authority. The "decision' ran like spilled mercury around the prison
yard. Prisoners swamped the prison officials with hopeful inquiries
regarding when the Adult Authority was going to reschedule their
cases for hearing in light of the "decision.'" The associate warden of
the prison finally had to address the prisoners over the prison radio.
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was nearly six months before,the furor died down.
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adverse news. It
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CASE: Johnson v. Avery, 393 U.S. 483 (1969),
Mr. Justice Fortas delivered the opinion of the Court

I

Petitioner is serving a life sent i
) ence in
tentiary. In February 1965 he was transfer

ity building in the prison for vi i
o, violation of a

the Tennessee State Peni-
red to the maximum secur-
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to receive a hearing. False charges o ntrae o mplainte
may be pun:.i.s‘hed, Inmates are fo;gﬂbiddgnuilticfrsueet ig;n}géallnts
uUp as practitioners for the burpose of promoting a bu:i‘-res

. ness of writing Writs.,

ﬁlggg ]1)?;:5, ptetitionér filed in the United States District Court for the
Py ‘Ar1c .of Ten_nessee a "motiorn for law books and a typewriter, "
1 he sought relief from his confinement in the maximum sedu;it,sr

| S a petiti i
of hg.beas corpus and, after a hearing, ordered him rzleasgg igcl;rr? 3;21-‘:

shall be in writing si ifi
gned and verified b snf it e s
tended or by somecne acting in his beha%rf.t?;e pexson for whose relief it is in-
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Tennessee urges, ho
e e iens , howvever, that the c
case is : k ’ ontested (g
the prisfnlixztlf}[?f as a part of the State's disciplina.r; eag;dtxllluai;iioﬁ iy
. ere is no Goubt that discipline and adm inistrsatgg'ti@l; of
n o

s entered, petitioner had
ding, but he had been

e et i
N RAMPERYIGe

By the time the District Court Order wa

been transferred from the maximum security buil
1 block in which he was entitled to fewer privi-

put ina disciplinary cel |
leges than were given ordinary prisoners. Only when he promised to o state detention facilities are state f .
refrain from assistance to other inmates was he restored to regular = eral authority only where param§un1;nf(;téonsi They are subject to fed-
s Loh s N o’ e . .
1d in March ; rights supervene. It is clear, however, tﬁzt fr(l) I;igltt;rﬁlc%l;al ﬁr statutory
where state

prison conditions and privileges. At a second hearing, he
d these issues concerning the compli- regulations applicable to 1
; o inmates of prison faciliti i
es conflict with such

1966, the District Court explore
ance of the prison officials with its initial order. After the hearing, rights, the regulations may be invalidated
1 a- e .

it reaffirmed its earlier order.
or example, in Lee v. Washington, 390 U.S. 333 (1968), the
?

practice of racial se i 3
reversed, concluding that the regulation did not unlawfully conflict as necessary to mairiﬁia;;%ré of Smsoners’ was justified by the State
with the federal right of habeas corpus. According to the Sixth Dis- ever, that the practice was c0n2,1£.t91; _and discipline. We held, how-
trict, the interest of the State in preserving prison discipline and in & were careful to point out that th : ud1 onally prohibited, although we
limiting the practice of law to licensed attorneys justified whatever affirmed, made allowance for Hfl_or er of the District Court, which we
burden the regulation might place on access to Federal habeas cor- discipline.' Id., at 334. And in E?c n(;cissmes of prison security and
| i s * r
pus. 382 F. 2d 353 Ef(x)ls 1(1:: ul‘i-ltl?vahdglted a state regulax’;ionewﬁlilék riliig. fl.t 248 (1940,
| prgsed g; the "1 first be submitted to prison authorities ?x?g ?t?beas
oy egal investigator' to the parole board as " on ap-
ore being transmitted to the court. Here agaih ptII;Oepgf lf
’ ate

The State appealed. The Court of Appeais for the Sixth Circuit

tance of the writ of habeas corpus in our con _
the Congress has demonstrated its solicitude for the vigor of the

Great Writ. The Court has steadfastiy jnsisted that ''there is no
higher duty than to maintain it unimpaired. " Bowen V. Johnston,

right to apply to a federal
Le court for a writ of habeas "
., at 549. Cf. Cochran v. Kansas, 316 U.S. 255,C%g%u(sl°ﬁ')'4g)12

The "
re can be no doubt that Tennessee could not constitutionally.

306 U.S. 19.26 (1939).
: : . adopt and enforce a r : 1as
* Since the basic purpose of the writ is to enable those unlawfully . ' prisoners to file habeilse égrbxlgding-mltemte or poorly educated
incarcerated to obtain their freedom, it is fundamental that access . eda rule which, in the abs?;lc Pfetmons. Here Tennessee has adopt-
of prisoners to the courts for the purpose of presenting their com- such prisoners, effectively donO’ua;;ytl?ther ho Do of assistance for
For example, the Court has cluded that ""For all practical puliiposes a'ti.f gtifh]?;zs'g ot L o
. ’ oners cannot

plaints may not be denied or obstructed.
held that a State may not validly make the writ available only to pris- have the assistance of a 'jai
jailhouse lawyer' their i i
possibly valid con-

oners who could pay a $4 filing fee. Smith v. Bennett, 365 U.S. 708 stitutional claims will never be h A ,
(1961). And it has insisted that, for the indigent as well as for the o at 784. The record supports thi eard in any court." 252 F. Supp.,
affluent prisoner, post- conviction proceedings must be more than a is conclusion. :

formality. For instance, the State is obligated to furnish prisoners
le to obtain it, with a transcript or equivalent

B

Jails and penitentiaries include among th ates a h g‘h
incl their i
g their inm
percentage of persons who are totally or functionally itllitera’ie
b

not otherwise ab !

recordation of prior habeas hearings for use in further proceedings. E whose educational attainm A h

Long v. District Court, 385 U.S. 192 (1966). Cf. Griffin v. Illinois, ¢+  limited.  This appears to b‘;n? are slight, and whose intelligence is
. facilities. > equally true of Tennessee's prison

351 U.S. 12 (1956).




In most federal courts, it is the practice o appoint counsel in

post- conviction proceedings only after a petition for post- conviction
relief passes initial judicial evaluation and the court has determined

that issues are presented calling for an evidentiary hearing. E.G.
Taylor v. Pegelow, 335 F. 2d 147 (C. A, 4h Cir. 1964), United
States ex rel. Marshall v. Wilkins, 338 F. 2d 404 (C. A, 9d Cir. 1964).
See 28 U.S.C. 51915 (d) Sokol, A Handbook of Federal Habeas Corpus

71-7 (1965).

It has not been held that there is any general obligation of the
courts, state or federal, to appoint counsel for prisoners who indi-
cate, without more, that they wish to seek post-ccznviction relief.
See, €.8- Barker v. Ohio, 330 F. 2d 594 (C.A. Bth Cir. 1964), Ac-
cordingly, the initial burden of presenting a claim' to post—conviction
relief usually rests upon the indigent prisoner himself with such help
as he can obtain within the prison walls or the prison system. In the
case of all except those who are able to help themselves—usually a
few old hands or exceptionally gif ted prisone rs—the prisoner is, in
effect, denied access o the courts unless such help is available.

1t is indisputable that prison "writ writers" like petitioner are
sometimes a menace to prison discipline and that their petitions are
often so unskillful as to be a burden on the courts which receive them.
But, as the Court held in Ex parte Hull, supra, in declaring invalid
a state prison regulation which required that prisoners' legal plead-

ings be screened by state officials.

_ 1The considerations that prompted [the regulation's)
formulation are not without merit, but the state and its
officers may not abridge or impair petitioner's right to
apply to a federal court for writ of habeas corpus. " 312

U.S., at 549.

ot provide an available alternative to the assist-

ance provided by other inmates. The warden of the prison in which
petitioner was confined stated that the prison provided free notariza-
tion of prisoners' petitions. That obviously meets only a formal re-
1so indicated that he sometimes allowed prisoners {o

quirement. He a
examine the listing of attorneys in the Nashville telephone directory
ffort to interest him in

so they could select one to write to inane
taking the case, and that "on several occasions' he had contacted the
here is no contention,

public defender at the request of an inmate. T
however, that there is any regular system of assistance by public

defenders. In its brief the State contends that v[t] here is absolutely

Tennessee does I
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no reaso i .
<hould oy itr?n?:tlée:;vtigittﬁz,io; officials would fail to notify the court
hvsical a ?’Omplete ina.bilit i t
?s ¥10 al, totprepare a habeas application on his Owg’be}fhffr' mental or
ention that they have in fact ever done so ehalf, ' but there

This is obviously far sh
that, i bicusly far short of the showing requi
L I O B s o aioance of Tollow iomatos, Tane
reasonable ade,qligcsubf tance, deprived those unable themsel'::s’ it
stitutionally and sta{ﬁ toor ﬁ;eé)arte tile;r petitions, of access to the Z;;h
A rotected availabilit i j
corpus. . ity of t
Supglises }fzaggggr;;%rgn Severaé States, the publsirc de?:ng:;tscgrfs?sgeas
X eys, paid from publi
to ¢ . ’ public funds 3
o %lzzr;te\z]ltr; prisoners regarding their habeas pétﬁ?c?nzreﬁvf hable
in state prisgn:ysAsemor law students to interview and advi oast
members of th . Another State has a voluntary program h&;e mates
orison o cons 1fltlocial bar association make periodic visigg tedrte;y
no judgment conc w tFl prisoners concerning their cases. We e: Ny
techniques are avzg?;gfetilg%e Pl?oclllS, but their existence indinaig;etisat ‘
. rovide a i ; -
prohibit mutual assistance among e‘m nlqtaetx(;r;atlves if the State elects to

Even in the absence of
such alternativ .
reas i es, the S
pens?tl;fagée restrlctfons and restraints upon the :cktrzlzz)txilglday émpose
e lstanoe inpé“}llsonere to ebuse both the giving and the seekiz%;e gro-
by lim itationseo%rfgar?twn of applications for relief; for exgar?] ?S-
imposition of punis sn’;:lelrff:tefandt ﬁocation of such activi’ties and thI:e >
. or the giving or recei ; S
gggn(eé:txn g“&ﬂég,uchl ggt;v(ities. Cf. Hatfield velgta(i)fleca?; 1d§9rg %onzlél
e 1r. 1) (sustainin , i :

time i . : g as reasonable i
ond ui?& igfelaécg? of prisoner work on their own petiifgg;?ugﬁ onlthe
mates iny the Pfelfa?;g;fisf Soi’{lg reasonable alternative te assilsl;1 ﬁls_s
not vali petiiions for post-convicti i
mma?é;dgoenf?rce‘ a regulation such as that here in f;(::xg el}ief’ ¥ may

m furnishing such assistance to other prisoner"s ﬁrring

11

In reversing the Distri
of the Stk sing i rm? Court, the Court of i
e to restrict the practice of lew to licensed ﬁfg)iilsy;e;;eg oad el
source of au-

thority for the pri .

of law cannot b};r;igr;c;;zgglatlon; The power of the States to control th i
v. Button, 371 U.S. 415 (1323(:)0 SO abrogate federally protected rightse %’fﬁé‘%ﬂ
event, the type of activity i ; Sperry v. Florida, 373 U.S. 379 (196.

Mg | , - . P 3). In an
viction reliof—hi 3 ty involved here—preparatio " \
serviceseo;.ei txl'latisrtgglgig% aéld traditionally ig one wlﬁi%ip;ti;l%ﬁgﬁ ¥OSt—con— |

edicated lawyer but it i . it from the
ener yer but it
generally, performed by laymen. Title 28 U. S.lcls§322120t1:;>g£t:rii perhg.éas
" ’ v contem-

plates that in many situati
y situat iti
prepared by laymen. ions petitions for federal habeas corpus relief will be
15




i sed and the case is
tudement of the Court of Appea..ls is reverse :
remaTnt;lchlufogr further proceedings consistent with this opinion.

e e e

Reversed and remanded.

Mr. Justice Douglas, concurring.

While I join the opinion of the Court, Iwill add a few words in
emphasis of the important thesis of the case.

The increasing complexities of oux;1 ng%%?ciﬁtailoipfzxé?ssnbgh |
4 made 1 eS¢ ?
at the local and federal levels hzvae e it Soctal T ey 12 a

a claim or even to mak :
six?t?leeismaze; the hierarchy that governs urban housing is often so

i hat agency has jurisdiction
intric hat it takes an expert to k.now w e
1nt§11ac:t§a§ﬂticular complaint; the office to call or official to ?,eg ﬁ]);s_
g\éise abatement, for a broken sewer line, or a down tree 18

tery to many in our metropolitan areas.

i D.C.
i sertable in faraway Washington, ,
e idont 1 asing tendency of con-

jon to identify, press,

A person who has a : -
is ever? more helpless, as evident }Dy the 1ncret
stituents to rely on their congressional delega
and process their claims.

; E {11 for the lawyers. But it -
ink of claims as grist of the mi : ' _
is be\Z(?nE?ng abundantly clear tha(‘; g)lore anf:liénsc’is%fogﬁbigzﬁ 1tr111 i?rf
i i e agen 0
reting out the basis of claims an S e resccution
i i t endless paperworx ior
and in preparing the almos O o anage or
or laymen. There are not enoug y ) |
ﬁlg-ﬁ:e all zf these affairs; and much qf the basig wgrk dgir;isx:; -
u?res no special legal talent. Yet there 15 a closed-S op %es oy
gn the legal profession that cuts down draStilsc?‘ngei;%vgearfapplication ,=
ressed by a New York court in /
ffrll*irr; tIttxe:N I%Ziggorhood Legal Services for permission to offer a broad

legal aid type of service to indigents:

i i tion, supported by |
. .in any legal assistance corporation, |
Federal antipgverty funds, the .exeilcutwe f;?‘i‘&fr ;r;]dt%l;o:z X,ith :
onsibility to hire and discharge S ;
1{2; Eoe i%e lowest lay echelon must be @awyers.‘;slgaztltgé'ﬁ?f
Action for Legal Services, 26 App. Div. 354, .
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That traditional, closed-shop attitude is-utterly out of place in the
modern world where claims pile high and much of the work of tracing
and pursuing them requires the patience and wisdom of a layman
rather than the legal skills of a member of the bar.

"If poverty lawyers are overworked, some of the work
can be delegated to sub-professionals. New York law permits
senior law students to practice law under certain supervised
conditions. Approval must first be granted by the appellate
division. A rung or two lower on the legal profession's ladder
are laymen legal technicians, comparable to nurses and lab
assistants in the medical profession. Large law firms em-~
ploy them, and there seems to be no reason why they cannot
be used in legal services programs to relieve attorneys for:
more professional tasks.' Samore, Legal Services for the
Poor, 32 Albany L. Rev. 509, 515-516 {1968). And see
Sparer, Thorkeson, and Weiss, The Lay Advocate. 43 U.
Det. L. J. 493, 510-514 (1966).

The plight of a man in prison may in these respects be even more
acute than the plight of a person on the outside. He may need collateral
proceedings to test the legality of his detention or relief against man-
agement of the parole system or against defective detainers lodged
against him which create burdens in the manner of his incarcerated
status. He may have grievances of a civil nature against those outside

‘the prison. His imprisonment may give his wife grounds for divorce

and be a factor in determining the custody of his children; and he may

have pressing social security, workmen's compensation, or veterans'
claims. ’ :

While the demand for legal-counsel in prison is heavy, the supply
is light. For private matters of a civil nature, legal counsel for the
indigent in prison is almost nonexistent. Even for criminal proceed-
ings, it is sparse. While a few States have post-conviction statutes
providing such counsel, most States do not. Some States like Cali-
fornia do appoint counsel to represent the indigent prisoner in his
collateral hearings, once he succeeds in making out a prima facie
case. But as a result, counsel is not on hand for preparation of the

papers or for the initial decision by the prisoner that his claim has
substance,

Many think that the prisoner needs help at an early stage to
weed out frivolous claims. Some States have Legal Aid Societies,
sponsored in part by the National Legal Aid and Defender Associa~-
tion, that provide post-conviction counsel to prisoners. Most legal
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er, have so many pressing obligations of civil and

aid offices, howev
criminal nature in their own communities and among freedmen, as not

to be able to provide any satisfactory assistance to prisoners. The
same thing is true of OEO-sponsored Neighborhood Legal Services
offices, which see their function as providing legal counsel for a par-
ricular community, which 2 member leaves as SOOI as he is taken to
prison. In some cases, state public defenders will represent a man
even after he passes beyond prison walls. But more often, the public
defender has no general authorization to process post~-conviction

matters.

Some States have' experimented with programs designed especially
for the prison community. The Bureau of Prisons led the way with a
£ allowing senior law students to service the federal peni-

program O
tentiary at Leavenworth, Kansas. Since then, it has encouraged simi-

lar programs at Lewisburg (University of Pennsylvania Law School),
and elsewhere. The program of the law school at U. C.L.A, is now
apout to reach inside federal prisons. In describing the University of
Kansas Law School program at Leavenworth, legal counsel for the

Bureau of Prisons has said:

"The experience at 1eavenworth has shown that there

nave been very few attacks upon the (prison) adm inistration;

_ that prospective frivolous litigation has been screened out
and that where the 1aw scheool felt that the prisoner had a good
cause of action, relief was granted in a greal percentage of
cases. A large part of the activity was disposing of long out-
standing detainers lodged against the inmates. In addition,
the program handles civil matters such as domestic rela-
tions problems and compensation claims. Even where there
has been no tangible success, the fact that the inmate had
someone on the outside listen to him and analyze his prob-
lems had a most beneficial effect .... We think that these
programs have been beneficial not only to the inmates but
to the students, the staff and the courts." '

The difficulty with an ad hoc program resting on a shifting law
school population is that, worthy though it be, it often cannot meet
the daily prison demands. In desperation, at least one State has al-
lowed a selected inmate to act as "jailhouse” counsel for the re-
maining inmates. The way of legal aid, public defenders, and
assigned counsel has been spread too thinly to service prisons ade-
quately. Some federal courts have begun to provide prisons with
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stalldal dized llabeas corpu)?} fOI I]]S i]l l Ile iH) ey (:a” l)e '“Sed
% ]

o1 1 here government fails to provide the prisons with the legal o
Htiteracy and I,n enteafl(;isfc?n generates its own. In a community %Vher%un-
° eficiency is notoriously hi i
ask th : y high, it is
prisonee f;lsscgler to be' h1s_ own lawyer. Without the ’assiste:,lx?éeeg? I;g? w
N rtron ’ . me meritorious claims would never see the light ellow
m. In cases where that assistance succeeds, it spegaksoffo?
}

- e re lt fai i i y

. In that view, which many share, the pr i
fr?;%tuzﬁziyﬁhm the prisons is a use%ul fofmeg? iﬁgll?a?p;f tkgiitefndless
roga’,tive . If)flzplaratlon must never be considered the exclusivé r(;m
rogative of the ’?.Wyer. La.ymen-— in and out of prison—should bepaf-
o o docneXt of f.rlenc?” to any person in the preparation of-
any pe - d ument or clagn, so long as he does not hold hi
practicing law or as being a member of the Bar mael

The cooperation and hel
: : p of laymen, as well as of i
necessary if the right of "reasonable ac;:ess to the cou;?g'%irsi,s 1t?)

be available to the indigents among us.

Mr. Justice White, with whom Mr. Justice Black joins, dis
, -

senting.

It 1 .
is true, as the majority says, that habeas corpus is the Great

Wri Y
becgasaéng E}ZE a‘tcc‘esés. through it to the courts cannot be denied simpl
2te o pooTly © (;s in 1gent or illiterate. It is also true that the illitp y
help hims e]fya dufc:atea and inexperienced indigent cannot adequateler—
he is effectiveily dzititeltlintlzﬁzs i Sicul;;es aid {rom some other sourc}é

: opportunity t
may be valid claims for post-conviction zeliet ent to the courts what

Reasonable access to the courts is ... a right [secured by the Consti-

tuti T

by 1311; %ﬁ‘i 1;:‘;50 :isﬂ;el;ftrsl;ti% f}‘igu?s], tbeir;}g1 guaranteed as against state action

b . - \ ourteenth amendment. In

st eonert o ol ety Soncemcd, e i v s

to state tu , 312 U.S. 546, 549. The right of access by state priso

Fratt 1dcour s was recognized in White v, Ragen, 324 U.8. 760 7%2 ke
ield v. Bailleaux, 290 F. 2d 632, 636 (C.A. 9th Cir. .1561) ,702, n. 1.
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Having in mind these matters, which seem too clear for argument, |

the Court rules that unless the State provides a reasonably adequate f
alternative, it may not enforce its rule against inmates furnishing ol
help to others in preparing post-conviction petitions. The Court does ' |
not say S0 in so many words, but apparently the extent of the State's P
duty is not to interfere with indigents seeking advice from other L
prisoners. It seems to me, however, that unless the help the indigent
gets from other inmates is reasonably adequate for the *agk, he will L

; ¥

and maintenance, fp
» irequently have 1itt] i
A € meanin

who solicits business € to the jailhouse lawyer,

gorously as he can, In the petition itself
: 2

S purpose since by pro-
of jail for a hearing chm his
Wwith the other convicts

s a8 the majority notes, are relatively

be as surely and effectively barred from the courts as if he were ac- I casy to prepare; they need
corded no help at all. It may be that those who could help effectively for relief and th’e jud Ll apaty ol the appoe .
refuse to do so because the indigent cannot pay, that there is actually | prisoner and giViHJg hgi:;“;-ﬂffezp?ly hen m appomtingga l;s;yg; aioc;laé;m
3 ring when appropriate., Thi )
- This fact doeg

no fellow inmate who is competent to help, or that the realities of r not buttress .
prison life leave the indigent to the mercies of those who should not g the unr egulated jailhouse lawyer system
be advising others at all. In this event the problem of the incompetent . ’
needing help is only exacerbated as is the difficulty of the courts in

ot
“('f"
jrv]
=
Qu
=
(0]
@D
Q.
=
Q
&
n

: ubmit to the mere; 30
extent that it 1 difficultnng 1 iesrileecsesi a jailhouse lawyer, To'the

dealing with a mounting flow of inadequate and misconceived petitions, rights are before it is pogsip] t
| o befe € 1o set out in a petiti
The majority admits that jailhouse lawyers like petitioner "'are ", There aree;?)méh\irﬁlmay o i prlsonef adz?;ghi e
sometimes a menace to prison discipline and that their petitions are - (ot necessarily thz Smformed Give advice prisonersea Odthe 3
often so unskillful as to be a burden on the courts which receive them | When the twe qualitie; l:e) Combined i g 44 0 o I;Itsome
T'e combined in one man netim
» 28 they sometimeg

is indisputable." That is putting it mildly. The disciplinary problems - are, he canbe g perfect
are severe, the burden on the courts serious, and the disadvantages j eCtly adequate source of help. But the jai
to prisoner clients of the jailhouse lawyer are unacceptable. ' . benign,

Although some jailhouse lawyers are no doubt very capable, it ! are others who are b
is not necessarily the best amateur legal minds which are devoted . help, but T doupt thaltlﬁ le to prepare their own petitions. Th
to jailhouse lawyering. Rather, the most aggressive and domineer- ~ solved by subjecting b € Problem of the indigent convict W 11 oy, feed
ing personalities may predominate. And it may not be those with the | representation of thg im to the false hopes, dominanc i })e
best claims to relief who are served as clients, but those who are S € averaged unsupervised jailhous el’ oo tnept
weaker, and more gullible., Many assert that the aim of the jailhouse I cannot say theref L S er.
lawyer is not the service of truth and justice, but rather self- | vieted rapist seryin retore, that petitioner Johnsop Wwho is
aggrandizement, profit, and power. According to prison officials, . State has wide dis crg ta:, hf.e Sentence and whose Pris’on cond atc:on-.
whose expertise in such matters should be given some considera~ | violating prison ruelj ion in regulating, cannot pe diSCipIin:c;: f the
tion, the jailhouse lawyer often succeeds in establishing his own | post-conviction relje fe against aiding other prisoneps in seeki or !
power structure, quite apart from the formal system of warden, . any prisoner in the Té particularly when there is no showin I?hg 1
guards, and trusties which the prison seeks to maintain. Those i to the courts that Johnnessee State Prison has been denie&di o |
whom the jailhouse lawyer serves may come morally under his i need it, or that Jthsonson h.as confined his services to thoseccgss
sway as the one hope of their release, and repay him not only with i he offers, No prisonerr;:;:té?ir:c‘ls ille tc ?;npetent to give the advic‘g u?hmh

. at Johnson was the only person

obedience but with what minor gifts and other favors are available i
to them. When a client refuses to pay, violence may result, in f prison functionarieg would not furnish
4 1rnish the necessary hel ;
' p. And it is

which case the jaiihouse lawyer may be aided by his other clients. really the prisoner client's right
I casot be exbected that the petitions which seree.frofi sack are most in need of protection? -S, not the jailhouse lawyervs, which

a process will be of the highest quality. Codes of ethics, champerty, i ‘
Pl |
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If the problem of the indigent and igriorant convict in seeking
post-conviction relief is substantial, which I think it is, the better
course is not in effect to sanction and encourage spontaneous jail-
house lawyer systems but to decide the matter directly in the case
of a man who himself needs help and in that case to rule that the
State must provide access to the courts by ensuring that those who
cannot help themselves have reasonably adequate assistance in
preparing their post-~conviction papers. Ideally, perhaps profes-
sional help should be furnished and prisoners encouraged to seek
it so that any possible claims receive early and complete exami-
nation. But I am inclined to agree with Mr. Justice Douglas that
is it neither practical nor necessary to require the help of lawyers.
As the opinions in this case indicate, the alternatives are various
and the burden on the States would not be irnpossible to discharge.
This requirement might even be met by the establishment of a sys~

tem of regulated trusties of the prison who would advise prisoners
of their legal rights. Selection of the jailhouse lawyers by the
prison officials for scholarship and character might assure that the
inmate client received advice which would actually help him, and
regulation of the "practice' oy the authorities would reduce the
likelihood of coerced fees or blackmail. The same legislative judg-
ment which should be sustained in concluding that the evils of jail-
house lawyering justify its proscription might also support a legis-
lative judgment that jailhouse lawyering under carefully controlled
conditions satisfies the prisoner's constitutional right to help.

Regretfully, therefore, I dissent.

Notes

1) For a further discussion of the pros and cons of jailhouse
lawyering, see Wexler, The Jailhouse Lawyer as a Paraprofes~
sional: Problems and Prospects, 7 Crim. L. Bull. 139 (1971).

2) In Hackinv. State, 102 Ariz. 218, 427 P.2d 910 (1967), a non-
lawyer who had graduated from an unaccredited law school was
convicted of the unauthorized practice of law after appearing ina
state habeas corpus proceeding on behalf of an indigent prisoner.
Prior to that court appearance, Hackin had tried in vain to secure
the services of a licensed attorney to argue the indigent's case in
court. The Supreme Court of Arizona in Hackin read the local
habeas corpus act to permit a layman to prepare and file a habeas

22

i e s e e L e

corpus petiti'on On another's beh
. ) alf
tion to constitute unauthorized praéti}i:lét fleld the tn-coust fépresenta~

On appeal to the United st
; ! ates Supreme Court
fmeéliizcli’qSZ:f? Justice Douglas’ dissent, for want of ;h:u%aé?e ey 8
that in the ab:;?{c fgfll{;’; V. Arizona, 389 U.S. 143 (1967) aggfgprned
, : or paraprofessiona i : -
torlous claims would never be bressed, and 'I"?YS it;stligzism si?xy Tﬁf 1;;1-
e tha

To what extent does foot k V. Avery, suprs
: note 11 of Joh
nson v. y D '
asser:mg that "!:he pbower of the States to control the pra::tice of’ aw
cannot be exercised so as to abrogate federally protected rights 1”
2

now cast constitutiona] ¢
o oubt in' ;
conviction? on Hackin's unauthorized practice
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CHAPTER 2

THE ROLE OF COUNSEL AND EMERGING ATTEMPTS TO

MEET THE LEGAL NEEDS OF INMATES

Note, "'Legal Services for Prison Inmates'. 1967 Wisconsin
Law Review, 514, 515-19. Reprinted by Permission.

1. THE NEED FOR LEGAL COUNSEL

In assessing the need f
ence should be made to two types of ne

who has a meritorious claim. It seems
forded sufficient access to counsel to enable him to raise the issue.

(2) The need of the inmate who believes his claim to be meritorious
when it is in fact groundless. Denied access to counsel, this inmate
feels the same sense of injustice as does the inmate with the meri-

torious claim. The need in the latter situation is for counselling

which, hopefully, will persuade the inm ate that he does not have a

basis for a postconvic ;
legal counselling should make a major contribution

objective of rehabilitation.

eds: (1) The need of the inmate

In describing the range of legal issues raised by inmates, it is
helpful to classify them on the basis of whether the inm ate is chal-
lenging: (1) his conviction; (2) his treatment in the correctional in-
stitution; or (3) other things, as the existence of detainers filed by

another state.

A. Conviction Claims

iewed, almost two-thirds were concerned

Of the inmates interv
about the propriety of their convictions. Often their questions would

relate to how to start an appeal or habeas corpus proceeding, Or
how to obtain a lawyer if they were indigent.

Tlustration No. 1 An inmate wrote the court asking that
an attorney be appointed to represent him on appeal. The
Court replied that they had learned he had an insurance
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or legal counselling within a prison, refer-

apparent that he ought to be af-

tion remedy. To the extent that this can be done,
to the correctional

et o S S e T e

;1951\712 roioalﬁgst $1000 pendir}g and requested that he assign

h over o d.dcounty of residence. This was the man's onl

neces.sa id not know exactly what this meant, why it .
ry, or even how to go about fulfilling th’e reques?"z7aS

g‘l?celfz J:Sréci)oﬁgrssog;mo; ﬁ;}ggrslcy in the prison to advise an inmate on
: . an inmate will go to his assi :
\gf:l;ig z;tc?i Igge?fr and rglated legal questions, but azsslglc}?;l SOCiil
rily untrained in law, they do not Wi,Sh to get in:rvc())lxw‘re—d

in giving legal advice.

In other cases the pri

. . e prisoners wanted advice on a i

g?snict;ia?c:;;l\;,magy’ an inmate thought he had observ%aérgrfuelggole'gal

on that basis ?rrlln?r e;:i if he could gain a reversal of his convict‘;:o;n
S. ost cases the possibility of error was suggested

to the inmate either b
. y newspa
rumors circulating in the prIi)s glir accounts of recent cases or hy

Mlustration No. 2: Aft i
- er Miranda v. Arizona
down, several prisoners, simply having readv:k?es r?:\alvlged

paper accounts igi i
popor ts of the decision, hoped it would apply to

Tllustration No. 3: A com

. 3 morn rumor in the pri
.ssén;n%r was that. a case had held that it Waspg:)i%?elaSt
jeopardy to be tried for an escape after you had lost'

good time and i i
goo had been placed in solitary confinement for

Niustration No. 4 An i ‘
ustr . inmate had been convi
;;gg] ;,i Os:x;tentce was withheld and he was plz;\;faeddo(;;f *
or two years. Eighteen months 1 i
‘ at
?gf]z::;o;egas r;vo}];{ed and he was sentenced ’?g ’}_:ar}-l::on
rs. He had not had counsel at the 1
» - ) at
iggtae‘nc.mg hearing and had not been informed thiftrhe
jada ;‘;gtr;faiohgo#;gzl.- .Inh]ént'ison he was told by other
. : right to a lawyer if he was in-
Elﬁ;gfr&.e I(.Tl}e W1§con51n Supreme Court recently hlenld
e is a right to counsel at sentencing when pro-

bation is revoked and i
oo Sy the sentence had originally
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Sometimes, prisoners have read cases but do not fully understand
them or their implications, giving no attention to significant fact
distinctions or to the lack of precedent value given cases from other

jurisdictions. :
: : e
lustration No. 5. Several inmates at the state prison who zable in court. Héwevéﬁatitlfy were complaints that were ﬂolgsczvgerfi?
were serving time under the sex crimes act in Wisconsin -+ plaints had some merit, #as found that a number of such com-
could not understand why the Michigan case of In re Mad-~ R )
dox does not apply here. That case held that men under 4 Nlustration No. 7- An inmate had b
= t : : €en convict
'v" enced under the sex crimes act. He was parolicgi agitsfaz_e
) r

the Michigan Sexual Psychopath Law could not be impris-

oned with and treated like men under the criminal code in }
of anothe i
{ other crime and sentenced under the crimingl code;

a state prison. Under that act, however, it was not re~
quired that a man be first convicted of a crime as the this sentence was to run consecutively ;
§ ively to his sentence u
nder

Wisconsin act requires. the sex crimes act, g i
-+ wometime later, the i '
ed parole by the Special Review Boar’d in rerggigz I?iigs:mnt‘-

In a few cases, the prisoners were concerned about the propriety i Sex crimes act violation: h
of their trial, or had second thoughts about whether they should have a refused to parole him for tlcl)wever the Regular Parole Board
pleaded guilty, without having any idea as to whether any legal issue ties informed him that h? © other crime. Prison authopi-
might be involved. They simply wanted someone to evaluate their start until he reacheq hiésdc.r Iminal code sentence could not
case and search for errors. This reflects a common situation in a crimes law, which Was aboxllict?:; ge date under the sex
; years away. So, the in-

maximum security prison. When a convicted person steps through

the prison gates, he first begins to realize fully what has happened
to him. As the first few months pass he begins to look for a way out. . the criminal cogd
He knows or finds out that he can appeal, that he can have free legal 5 by the Public De?enéi‘iteljtpmper administrative appeals
help if he is indigent, and that he has nothing to lose by trying. - mal code sentence shmilc; h‘x: g:;lim ltnfd that the crimi-
‘ S i at the ti

2 inmate was paroled by the Special Review eB(t)g?g ghat the

B, Treatment Complaints
Sk to ' e
( face charges while ncarcerated in Illinois. He pleaded

Other issues that came up fairly frequently concerned complaints ? guilty and was Sentenced to th :
about prison administration. Occasionally, prisoners felt prison of- g for two years. However t% & Wisconsin State Prison
ficials had acted unfairly in transferring them from one institution to - rently with his Ilinois se te Sentence was to run concur-
another, or in refusing a transfer. ‘i in two years from prison I;neg‘;;oili hi was relegsed with-

. . . . the sentence in Wisconsin, Mr. X v; ceﬂyas to fn.liSh

Nlustration No. 6: An inmate was convicted of a crime and . months later from prison in Mline: as released five

sent to the Diagnostic Center in Madison for an examination consin to finish his sentenIn llinois and came to Wig-

under the sex crimes act. It was recommended that he be L officials that his Sentence o He Wwas told by Prison

sentenced under that act and be placed in Central State Hos- Start until he reached the '\2’7? S lllegal and that it did not
pital. The man was sent to Waupun State Prison. He requested Seem that either the sente Seonsin prison. It would
to be transferred to Central State, but the request was refused. U be reSentenced, or else itr;c,:s\ags 1111eg31tand he should
should not haye i no _ gar and the prison
Several inmates felt prison officials had acted illegally in taking some | Public Defender gnd I;;/’Ciislcfén('rhr ough the efforts of the
possessions, such as books, from their cells. More often, the com- s the inmate was eventually SlntCOrrectmnal Service
plaints cencerned the prison's computation of their sentence. The b Hally granted a pardon. )
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In the illustrations and in like situations, the inmates were at a loss
as to how to pursue the administrative or court remedy. The usual
judicial remedy, if any, would be habeas corpus, but no legal help
was available to inform the inmate how to proceed, or to help the
inmate present his complaint intelligently in a habeas corpus peti-

tion. :

C. Detainers and Miscellaneous Problems

A significant number of prisoners have charges pending against
them in jurisdictions outside the state. These men frequently re-
quested advice and legal help in connection with pending detainers
placed by these other jurisdictions. Unless the detainers are
dropped, the inmate will be delivered to the demanding state at the
termination of his imprisonment. The prisoners usually want the

~detainers dropped or, alternatively, to be brought to trial at once.
A detainer may have the immediate effect of precluding the exten-
sion of some privileges, such as assignments outside the prison
or transfer to a minimum security institution, as well as having
an adverse effect on the rehabilitation of the inmate. Because of
this, some social workers will write the particular jurisdiction
and ask that the detainers be dropped; but otherwise, no help is
available to the prisoners. Dealing with detainers is a complex
legal problem. Apparently, some inroads are being made on the
doctrine that a man does not have a right to be brought to trial
in another jurisdiction until his release from incarceration.

Another common request was for help with clemency peti-
tions. The inmate is required to complete the documents himself.
Usually, the inmate desired advice on what areas or issues to
emphasize in the petition, although a few did not even know
where to procure the documents. (They were available at the

prison records office).

Other miscellaneous problems also arose occasionally.

Illustration No. 9: An inmate was serving under the Wis-
consin sex crimes statute. His sentence had been ex-
tended for 5 years under section 959. 15(14) of the Wisconsin
statutes. The inmate applied several times by letter to the

- trial court for a reexamination of his mental condition.
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g}ll?II‘\?attu.re and by other indica—such as the recen

Law St 1;dona.é _Qounc11 on Crime and Delinquency o

penal investigate  oCLion Conference. In light of the Arky

Dodd's muchg]paullacl)?(;izt hcel conera penal Situation, and Senatgi -
ed c i ,

adequacies of prisg ongressional hearings on the severe in-

assistance can be expected to proceed rapidly

distri
; ;i;f1zi; ﬁ;ti?zlg;n}?s: ;Zho aptpa(rently had been given the let

; quest. (It is possible th ‘ ]
been.m1sconstrued. ) The inmate then x.av:vot:eeﬂi;3 ?:%iitt ad

g . T p
ng

Review 629 (1969). ¢ i
Board of Regents? OPyright (c) 1969 by the Arizops

f a nationwide

n conditions, the trend toward prisoner legal

Most isti i '
e SMila.r?; tsliif(if;égg ilflll;l}ségnerleg‘al' assistance clinics seem to
Couraged to contact the .clinic 15; oy ang logal nesistance are en-

mail or, in some cases, to sign
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up for an interview with a clinic participant. In many cases, the inmate

is also asked, as a matter of routine, to fill out a standard question- he other goal—the uncove;-ing of legitimate claims

. But so far as t the
1s concerned, existing clinics Seem not to be

naire that seeks to elicit facts relevant to the legality of his confine- & level. It is common to hear i
ment. After obtaining the initial factual account, the clinic will perform || claims. Yet, it is ironio fhgr ’éﬁte“’it‘?fg ate the frivolity of inmate Jegal
; atti
ure of many meritorious Claims eyer toerg;?}rl be fostereqd by the fai]-

legal research, conduct investigations, and, where appropriate, draft
petitions and motions for court filing.

As might be expected, most existing programs are also alike with | | existence of those claims, and
respect to the types of legal matters encounterad. Most of the claims ‘ sistance. In Consequence  any o Fherefore 7 T r in prisec i
are without merit, and the inmates are so advised. But there are also ; out asserting his right tO’I‘gzi ?3?71 a]g resentencing, ool e
| . » 10 resentencing, to sentenc -
e reduc-

{
those cases the legal clinics will file, often with success, state and ?
federal habeas corpus petitions, delayed appeal applications, resen- I e€xamples present . Most
tencing motions, demands for speedy trials on (or for the dismissal L i P ed below are drawn from Arizona, where theoiﬁ;}el
of) out-of-state charges, and other called-for documents. | i or

Given the sudden widespread interest in extending adequate legal ;’ The most obvious t e of ) .
services to prison inmates, it seems appropriate at this time to re- i1 created by a new decisigﬁ' ot'z alid claim likely to g0 unnoticed is on
view the existing programs, and to determine whether any operational ||  recent crimina] procedureen . led_to retroactive effect. During the )
changes could be made to improve the services now being rendered. P reaching decisions were helrc;e Yiomtlol?’ Several important and far-
The apparent success of many of the present programs should not ! Yet, there is no assurance o eServf.ng pf retroactive application
delude us into thinking we are doing all we can in terms of providing | ficiaries of those decismns-_rt'heven. llkEI,lhOOd that the intended bez.le-
prison inmates with legal assistance. Indeed, as the following section | apply—are in the least bit awaree %;151? o mmatfs_ to whom the decisiong

L s ps elr existence. An inmate whose

of this article indicates, the legal clinics as currently constituted
seem to fall far short of the ideal with respect to one of their major
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goals—that of uncovering legitimate claims. In short, though the - may never oonrn that recent de
legal clinics have plainly done mu_Ch g(_)od since their recent genesis, L title him, for example, to a nemimns ndor Gteon. et o
it is wl?at they have not done that is this article's principal subject i i[ruton V. United States, to a ngw 223;01;‘1;36.1; o pd imder s O
i s wiat { Se%lgr;ajlfékis:z r? vf:ongessmn Suppression he;l;l{lgtompe}:fii; I;?':rzz‘dWh;te "
% oy Momm V ;;mo, or to re-imposition of sentence in caflfs
N continement 22 ay A retroactive decision may affect y orm-'
A ! er by calling into question the validity of hlSa g;g;ziie )

It is generally agreed that inmate legal services projects should
function principally to unearth and present meritorious claims and to
discourage the pursuit of frivolous contentions. With respect to dis-
couraging the pursuit of meritless cases, existing clinics are prob-
ably performing as well as can be expected. Although no systematic
data has yet been collected to support the conclusion, it seems that
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an inmate will generarlls_r reSpgct 2 no-m erit evaluation of his case if i injustice that N examm]

made by a legal specialist acting in his behalf. To the extent that a decisions ca:n iaenslc;?aiull)t)r f;(::a 1.m.nate unfamiliarity with retrgaitggethe
mining, in its broad context. th

» the Arizona

no-merit clinic evaluation is acquiesced in by an inmate, he will
presumably refrain from proceeding with his case pro se, and may
even concede that he has not been denied justice after all.
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In April, 1968, prior to Rosthenhausler, the Supreme Court of
Arizona held in State v. Reagan that when a prior misdemeanor con-
viction is used under a recidivist statute to enhance the punishment
for a later offense, the prior misdemeanor in effect becomes a
ngerious offense’ within the meaning of the right—to—counsel clause
of the Constitution. Reagan required, in other words, that the rec-
ord of a prior misdemeanor conviction reflect the defendant's rep-
resentation by counsel—or an express waiver of the right to counsel~
pefore the misdemeanor conviction could constitutionally be used as a
"prior'" in a subsequent recidivist proceeding. Though Reagan arose
on direct review, it took the intermediate appellate court less than
two weeks to permit the Reagan rationale to form the basis for col-
lateral relief; in Garcia v. State ex rel. Eyman, the Court of Appeals
of Arizona, in an original habeas corpus proceeding, set aside a
recidivist sentence based on a prior petty theft conviction at which the
petitioner was neither represented by counsel nor advised of his right

to the same.

Shortly thereafter, Samuel Rosthenhausler filed pro se a habeas
corpus petition with the court of appeals. Expressly relying on Reagan
and Garcia, Rosthenhausier asked the court to void that portion of his
joy-riding recidivist sentence attributable to a prior misdemeanor
conviction obtained in violation of his right to counsel. Recognizing
the applicability of Reagan, the court of appeals in Rosthenhausler
nevertheless denied the writ by expressly overruling its own six-
month-old precedent in Garcia, which had perm itted collateral
invocation of Reagan. By restricting Reagan to its facts—that is,
permitting challenge of an invalid prior only on direct appeal of a
conviction—the court seem ed to leave Rosthenhausler without a

remedy.

But Rosthenhausler's plight can be fully appreciated only when it
is disclosed that, only months later, the Supreme Court of Arizona
in Smith v. Eyman, citing Garcia but omitting any reference to Ros~
thenhausler, held the collateral remedy of habeas corpus a proper

procedural vehicle for raising Reagan claims.

Since Rqsthenhausler had never contacted the legal clinic for
assistance, and since the clinic's policy at that time was to render
assistance only on request, Rosthenhausler's awareness of the
superseding Sm ith v. Eyman decision—and of the fact that the filing
of a renewed habeas corpus petition in his case would presumably
lead to relief—was dependent solely on the effectiveness of the
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jailhouse grapevine. In other words, under rdi i
§x1sting legal clin?c.s , Where advice’is offerggdolzil; 3tr00Ii)r(larflaé;.t’cmns b
ave gsought the Cl]..HIC'S services, this type of valid claim o
;mngtmec{, and an inmate entitled to serve a sentence as a?'?ulizd i
ender might well serve instead and enhanced penalty‘as a rlgsidg;st

omm g)sl?:i:l;é ;izltated—.but not identical—to the Rosthenhausler prob-
Lo 8 e favoenclri in probably every jurisdiction of judicial deci-
sions Which ga y a:ffect the appropriate length of confinement of
gertan Inm es ut w}uch, because of inmate ignorance, are likel
rgely without impact. If Arizona is again looked ’to for illusy-

trations, Ard v. State ex rel. S
‘ . Superior C
rel. Eyman, can be found as casgs in p mﬁﬁrt’ and Walsh v. State ex

In Ard, the Supreme Court of Ari
) ! : rizona, construing th inde-
fizlg ngartfusgntencmg statute, ruled that for offenses ogthecla~ flgg;efiggf
sontence ; 911;, the convicting court must impose an indeterminate
parole eli bility sentence must have a stated minimum, which sets 2
sentence cegxp;r]é,i}:'ig ates,‘. o tell:l stafed maximum, which sets the date of
: n. Since the petitioner in Ard had be i
: \ en -
geeg? ;relartneuilggrse?ﬁ:ngsug\tvnh no %axt*iole eligibility date) fof lgr:éloidde
- 5 ‘ remanded the iti .
in accordance with the indeterminate sen%iggéo?;; for resentencing

Though Ard was decided as 1

; ong ago as May, 1967, it is li

;t;a;ossoerg % éfgifff a,.t unawia;,re of Ard, are still sz’rving i’mlxgrlgpgff;y

e sentences for second degree murde

?Jtrkxli?rz It‘)gfns(,)?sA ’].'.‘he Post-Conviction Legal Assistance Clrin(zz f)?rthe

opvers 3; rizona, for example, has recently been successful in

i iﬁat rfisfentencmg order for an inmate sentenced in 1964 to a

Cetern hade prfoietrgilx?; f;)ixl‘ saecond degree rape. Significantly, that

. ad, » tiled an unsuccessful habeas ¢ i-

t;?lré :'a;l:ﬁgi ﬁgig';laiisSetSh, including the absence of a miorf‘fx;:lsrgest;n
; cte e legal clinic fo i i )

1969, he was concerned ‘ e ey

with certain other aspects i
was unaware of the two-year-old Ard develop?nent. of his case and

In addition, it is known th i
be » it is known at several inmates ignorant of
tioilosmrz, {:fr?gbfgsf:gzxi*;es.by the fortuity of filing l%abeas cor;ﬁlgdptaé‘ir—e
1 . -1 orious grounds. For i |
fypical of this _ ) example, in one case
: group, an inmate filed i i
i 1S pro se a habeas petition -
coge Il‘léfsedcgg\&ctm.n was secqued by the introduction intopevidenccélact)lfma
ession. The Attorney General's response to the petition
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demonstrated the lack of merit in the coerced confession contention,
but noted that the petitioner had been given an improper determinate
life sentence for second degree murder, and suggested that the court
remand the petitioner for resentencing, which it did.

These examples of the major role chance plays in the invocation
of Ard demonstrate the likelihood that, despite the availability of a
legal services program, inmates entitled to the benefits of Ard may
continue to serve determinate sentences, never realizing they have
valid grounds for an action that would result in the imposition of an
indeterminate sentence with a parole eligibility date.

Like Ard, the Walsh decision seemS to have the potential for
going unnoticed by inmates. In Walsh, petitioner was serving a
gentence in the Arizona State Prison, and requested a speedy trial
on an outstanding California charge. He was extradited to California
and, six months later, after conviction in California, was returned
to serve out his Arizona sentence, which had been adm inistratively
exclude the six-m onth period spent in California.
petitioner then initiated a habeas corpus proceed-
ing. Though the court rejected his basic contention and accordingly
denied the writ, it nevertheless held partially in his favor by ruling
invalid the sentence recomputation: the court held that inmates tried
on out-of-state charges are entitled to credit on their Arizona sen-
tences for time spent in out-of-state custody. In addition, Walsh
held the standard good pehavior allowances applicable during these
periods of out-of-state custody, but held the liberal 1double-time"'
credits for working as 2 trusty inapplicable, since the extradited
inmates while standing trial out- of-state were not performing ap-

propriate services.

Because of their unfamiliarity with the decision and its doctrine,

however, inmates deserving sentence credit under Walsh may well

serve prison terms in excess of those which they are legally required

. 3 .
to serve. There 18, of course, no reason to assume that inmates who

have been denied sentence credit
know of the recent Walsh ruling entitling them to 2 sentence reduc-
tion. And what of the inmates who have been transferred from the

prison to county jails to defend in-state charges ? If those inmates
allowances for the

have been denied sentence credit or good behavior
time so spent, they would seem a fortiori to have sentence reduction

claims under Walsh, but they too may be unaware of the decision.
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Finally, the Walsh rational

be given good : e would seem*to dem

forgthe y c%rtiOnbg?a;g(X ?.llowances, and not simply ”?lr;% tlil;te?;n inm'ate
with a sentence impos rc1lzona sentence served out-of-state con A.Credlt,
held a position of trust by another jurisdiction. And if such currently
jurisdiction, the im Ti while serving his Arizona sentence i aén inmate
well to "double timél?' gj;il??f%frwl?lsh isithat he would be entr;litllza% ;Sther
ma b at period. F )
federal authorities ioir: lt‘:gn;eer;'epaénq VCVlaiS then turned ovgi tg gll;l
sente - riod in ord

the r;rflz’inl:ieejlgu&q’ upon his return to the statgrpggsiirzs the federal
actually served pluls stage gentence, be given credit for thecf\;rnoplete
months time for goodg‘goh time allowances, which would amount f e?rs
his federal stay, to t ehavior and, if he held a position of trusi \3‘ our
If, as seems to ,haVe ‘ZO years flredit under the ""double~time"  during
inmate were given cr S?tn Ehe pra:ctice at least before Walsh psro‘;llsion,
good time credits fo et o Slmply‘mr the flat two years and was %c e
tence reg~ction under VhVat perioaz he would now have a claim £ en_1ed
may be earned beyond alsh, which holds specitically that good tme
likely to escape nggir:: the state borders. But such a valid cglaiom e
cuch & case is subtl e. Indeed, the probable application of Wal 11? , ¢
facts and holdi e enough that even an inmate familiar wi vl

ing of Walsh might not recognize its mtax with the

Despite the man :
3 . y possible ramificati
its act : €. ications of W it .
conseqlixaélng:ga.czt will be negligible if inmates remiﬁh{l e s
; ignorant of the decision, inmates a-ffecteréla‘g; I;stf ilt-s
ruling

will i ili
‘ n all probability not seek assistance from the existing legal

clinic. This possibilit i
longer th y, with the result that inmat
org ' hey s 1l e o sove, ot cxonegs s
ritically its o i i ' e
2 mea ’ perations wit indi
ns of unearthing and reaching this type of m};;?tixl}i%%z %flaf;ndmg
m.

The facts of Walsh illustrat i
s i e another importa i
diSpgsitiiglgfoéﬁ? Offorfelted solely because o? inm;,l:eairgx?ogfgs rtlt%hts
o out-of-staté detai-nstate cpal*ges. It is well known that the lod— i :
M Ittt de aeg agamst a prisoner has an adverse effecg e of
ator s onal 1 nd his attitude towards rehabilitation. M o
e has completed his prison term with diminishe%rier?;;r’

| tutional privile
, X . leges, the detai i .
tainer is ges, t ner is often simply dr
.1 and, if hee}fse %fr?\?fc:;ls i“nlrﬂ?te Wki)ll},)be forcedgcg d,ef%%%egéaﬁ tchlfagg;s
: anothe A cor probably be able to '
r term in a different prison. Many of theséogzrf;ﬂi;;glg iy o
s’
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however, might be averted if prison inmates were aware of certain
legal developments relating to the disposition of detainers.

For example, the United States Supreme Court in Smith v, Hooey
recently held that the constitutional right to a speedy trial applies to
interjurisdictional detainer situations. Under Smith, a jurisdiction
that has placed a detainer on an inmate is constitutionally required,
upon proper demand by the inmate, to try immediately to obtain tem~-
porary custody of the inmate for the purpose of granting him a speedy
trial on the charge for which the detainer was issued. I the inmate
does demand a speedy trial, the foreign jurisdiction is in essence
given the choice of starting the extradition process or of dropping the
detainer. Should the detainer be dropped at that early time, the in-
mate will, of course, benefit by the resulting increase in institutional
privileges and, more importantly, by the knowledge that he will re-
gain his liberty at the end of his present prison term. But it is impor-
tant to note that a demand for a speedy trial may benefit the inmate
even if it results in his extradition rather than in the dismissal of the
detainer: In addition to the advantage of being able to defend a fresh
rather than a stale charge, the defendant, even if convicted, may
well be given a sentence to run concurrently with the sentence he is
presently serving—a possibility which would, of course, be nonexist~
ent if the defendant were not even tried on the charge until his first

sentence had expired.

Despite the distinct advantages in most cases of demanding
speedy trials on out-of-state charges, many inmates against whom
detainers have been lodged fail to invoke Smith v. Hooey; instead,
they passively serve their sentences and await the time of sentence
expiration for a dispositional decision concerning the detainers. It
seems safe to conclude that much of this acquiescence is attributable
simply to lack of knowledge on the part of many inmates either that

- they are entitled to a speedy trial or to sentence credit for time spent

cut-of-state or both.

One final example, relating to the fortuitous discovery of a valid
claim by the Post-Conviction Legal Assistance Clinic in Arizona,
should illustrate convincingly the extent to which even indisputably
legitimate claims may go unnoticed. In response to an inmate's re~
quest for assistance in preparing a habeas corpus petition alleging
the involuntariness of his guilty plea, the inmate was interviewed
by a clinic volunteer assigned to investigate the facts surrounding
the plea. During the course of the interview, the inmate offhandedly
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significant legal developments. Hopefully, if correctional adm inistra-
tors agree that no inmate deserves, because of ignorance, to serve a
legally unwarranted period of confinement, their cooperation will be

forthcoming.

CHAPTER 3

THE RIS
KS OF SEEKING RELIEF FROM A CRIMINAL CONVICTION

NOTES
Note

1) Foran exhaustive description of various existing programs and For many reaso fq
approaches for providing legal assistance to inmates, See Jacob & ns, it is important for lJawyers and law student
nts

. . . engaged in i i
Sharma, Justice After Trial: Prisoners’ hNeed for Legal Sggvlggz 11; | the Vgariouscgggsiilllgi;?{i iﬁgi’ iientlng inmates to be familiar with
: ; 5 n accompany the settin i
g aside of a

2; Cﬁ?'?ig)al — Correctional Process, 18 Kan. L. Rev grimina.l conviction. Initially, any substanti
,______—-——————'. - e —— . ’ n i
e communicated to the client to enable him ?; 1?)‘zla.silal{,nsc,};mli?si,dof e te
esire to

_ ) ; upset his convicti i .
9) Though legal services programs for inmates are widely recog= | may flow frorY:le%gg :gggﬁigéh& I;Oiglble adverse consequences that
ction. Further, the le ;

gal advisor

nized as being worthwhile, there is an interesting—but unverified— who fails to convey to his client i

argument that, SO far as rehabilitation is cc?ncerpegl, they may do guilty of malpractg’ce Ffs client information relating to risk may b

more harm than good. Ci. Bator, Finality in Criminal Law and be wholly without merit lrilany, even if an inmate's claim is fougd teo

Federal Habeas Corpus for State Prisoners, 76 Harv. L. Rev. 441, disappointing professior;al Z;EZXO? ml;)l}; e willing to live with such a
is if he is also told that, even in !

452 (1963). th . ;
_ | hee na].irgnhistth;rrllc?irrllcée:{able eﬁ{ent that his conviction could be set asi
Professor Bator, ina somewhat different context, makes the inter- i he is currently en duli?:gelf in a more dire situation than that ?vhaiz;de,

esting suggestion that societal inducements to reopen criminal con-
victions may be inconsistent with a rehabilitative philosophy, which , v

demands "a realization by the convict that he is justly subject to { CASE: North i

sanction, that he stands in need of rehabilitation ...." : Carolina v. Pearce, 395 U.S. 711 (1969)

Even if valid, however, Bator's speculative argument depends on 4
the premise that the peno-correctional system does indeed re- :

habilitate, which Bator of course concedes not to be the case with = When at the behest of t *
respect to our present system. Moreover, the relevance of Bator's i set aside and a new triai) he cetend
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perhaps the bulk—of meritorious inmate claims deal not with the i presented by these two cases. vetrial :
validity or invalidity of convictions, but, as will be seen, deal in-
stead with the appropriate length of lawful confinement—and surely
no legitimate interest can be served by confining a convicted indi-
vidual for a period of time longer than the lawful limit. :
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the time Pearce had already spent in prison, the parties agree amount-
ed to a longer total sentence than that originally imposed. The convic-
tion and sentence were affirmed on appeal. 268 N.C. 707, 151 S.E. 2d
571. Pearce then began this habeas corpus proceeding in the United
States District Court for the Eastern District of North Carolina. That
court held, upon the authority of a then very recent Fourth Circuit
decision, Patton v. North Carolina, 381 F. 2d 636, cert. denied, 390
U.S. 905, that the longer sentence imposed upon retrial was '""uncon-
stitutional and void." Upon the failure of the state court to resentence
Pearce within 60 days, the federal court ordered his release. This
order was affirmed by the United States Court of Appeals for the
Fourth Circuit, 397 F. 2d 253, in a brief per curiam judgment citing
its Patton decision, and we granted certiorari. 393 U.S. 922.

In No. 418 the respondent Rice pleaded guilty in an Alabama trial
court to four separate charges of second degree burglary. He was
sentenced to prison terms aggregating 10 years., Two and one-half
years later the judgments were set aside in a state coram nobis pro-
ceeding, upon the ground that Rice had not been accorded his consti-
tutional right to counsel. See Gideon v. Wainwright, 372 U.S. 335.
He was retried upon three of the charges, convicted, and sentenced
to prison terms aggregating 25 years. No credit was given for the
time he had spent in prison on the original judgments. He then brought
this habeas corpus proceeding in the United States District Court for
the Middle District of Alabama, alleging that the state trial court had
acted unconstitutionally in failing to give him credit for the time he
had already served in prison, and in imposing grossly harsh.r sen-
tences upon retrial. United States District Judge Frank M. Johnson,
Jr., agreed with both contentions. While stating that he did '"not be-
lieve that it is constitutionally impermissible to impose a harsher
sentence upon retrial if there is recorded in the court record some
legal justification for it,' Judge Johnson found that Rice had been
‘denied due process of law, because "[u]nder the evidence in this case,
‘the conclusion is inescapable that the State of Alabama is punishing
petitioner Rice for his having exercised his post-conviction right of
review and for having the original sentences declared unconstitu-~
tional." 274 F. Supp. 116, 121, 122. The judgment of the District
Court was affirmed by the United States Court of Appeals for the
Fifth Circuit, "on the basis of Judge Johnson's opinion,' 396 F. 2d
499,500, and we granted certiorari. 393 U.S. 932. ~

The problem before us involves two related but analytically
separate issues. One concerns the constitutional limitations upon

State. 15 An0 App. 450, 1050 flect a different view. Aaron v.
Appt. 640, 198 So. 2d 789, Ang.
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it a
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has never been any doubt of [this rule's] entire and com-
plete protection of the party when a second punishment is
proposed in the same court, on the same facts, for the

same statutory offence.

"[T]he Constitution was designed as much to prevent
the criminal from pbeing twice punished for the same of~-
fence as from being twice tried for it." 1d., at 173.

We think it is clear that this basic constitutional guarantee is
violated when punishm ent already exacted for an offense is not fully
neredited” in imposing gentence upon a new conviction for the same
offense. The constitutional violation is flagrantly apparent in a case
involving the imposition of a maximum sentence after reconviction.
Suppose, for example, ina jurisdiction where the maximum allow-
able sentence for larceny is 10 years imprisonment, a man succeeds
in getting his larceny conviction set aside after serving three years

in prison. If, upon reconviction, he i8 given a 10-year sentence,
then, quite clearly, he will have received multiple punishments for
the same offense. Tor he will have peen compelled to serve separate

prison terms of three years and 10 years, although the maximum

single punishment for the offense is 10 years jmprisonment. Though
not SO dramatically evident, the same principle obviously holds true
ured is not fully subtracted from

whenever punishm ent already end
any new sentence imposed.12

We hold that the constitutional guarantee against multiple pun-
ishments for the same offense absolutely requires that punishment
already exacted must be fully "credited"13 in imposing sentence upon
a9 new conviction for the same offense. If, upon a new trial, the de-
fendant is acquitted, there is no way the years he spent in prison

is reconvicted, those years can

can be returned to him. But if he
and must be returned—by subtracting them from whatever new sen-

tence is imposed.

—

12We have spoken in terms of imprisonment, but the same rule would
be equally applicable where a fine had been actually paid upon the first con-
viction. Any new fine imposed upon reconviction would have to be decreased

by the amount previously paid. ‘
13Such credit must, of course, include the time credited during se

of the first prison sentence for good behavior, etc.

rvice
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State of Alabama has not attemptéed to explain or justify th_e increase in
Rice's punishment—in these three cases, over threefold.'" Id., at 121~
122. And he found that '"the conclusion is inescapable that the State of

Alabama is punishing petitioner Rice for his having exercised his post-
conviction right of review. .""Id., at 122. In Nop. 413 the situation

is not so dramatically clear. Nonetheless, the fact remains that neither
at the time the increased sentence was imposed upon Pear¢«, nor at -
any stage in the habeas corpus proceeding has the State offered any
reason or justification for that sentence beyond.the naked power to im-
pose it. We conclude that in each of the cases before us, the judgment

should be affirmed. :
It is so ordered.

Mr. Justice Douglas, whom Mr. Justice Marshall joins, concur-
ring. ‘

Although I agree with the Court .as to the reach of due process, I
would go further. It is my view that if for any reason a new trial is
granted and there is a conviction a second time, the second penalty
imposed cannot exceed the first penalty, if respect is had for the

guarantee against double jeopardy.

The theory of double jeopardy is that a person need run the gant-
let only once. The gantlet is the risk of the range of punishment which
the State or Federal Government imposes for that particular conduct.
It may be a year to 25 years, or 20 years to life, or death. He risks

the maximum permissible punishment when first tried. That risk having

been faced once need not be faced again. And the fact that he takes an
appeal does not waive his constitutional defense of former jeopardy to
a second prosecution. Green v. United States, 355 U. S. 184, 191-193.

In the Green case, the defendant was charged with arson on one

count and on a second count was charged either with first degree murder |

a maximum sentence of life imprisonment. The jury found him guilty of

arson and second degree murder but the verdict was silent as to first
degree murder. He appealed the conviction and obtained a reversal.
On a remand he was tried again. This time he was convicted of first

degree murder and sentenced to death—hence his complaint of former

jeopardy. We held that the guarantee of double jeopardy applied and that | |

| ¢ Penaltieg and '
| 965y, the 'Successful' Criminal Appeliun 74 Yale L. J. 606, g4
.’ | 4 Y. ’ ~635

the defendant, having been "in direct peril of being convicted and pun-

ished for first degree murder at his first trial" could not be "forced to

run the gantlet" twice. 355 U.S., at p. 180.
- 50
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find, by the normal judicial process of fact-finding, that such a motiva-
tion exists. But beyond this, the courts are not vested with any general
power to prescribe particular devices 'in order to assure the absence
of such a motivation. » Numerous different mechanisms could be thought
of, any one of which would serve this function. Yet the Court does not
explain why the particular detailed procedure spelled out in this case is
constitutionally required, while other remedial devices are not. This is

pure legislation if there ever was legislation.

of Congress to enact such legislation

1 have no doubt about the power
reads:

under &5 of the Fourteenth Amendment, which

nThe Congress shall have power to enforce, by ap-
propriate legislation, the provisions of this article."

But should Congress enact what the Court has here enacted, a require-
ment that state courts articulate their reasons for imposing particular
sentences, it would still be legislation only, and Congress could repeal
it. In fact, since this is only a rule supplementing the Fourteenth
Amendment, the Court itself might be willing to accept congressional
aubstitutes for this supposedly veonstitutional" rule which this Court
today enacts. So despite the fact that the Court says that the judge's
reasons '"must be made part of the constitutional

legitimacy of the increased gentence may be fully reviewed on appeal, "
nced that this Court can legitimately add any additional

1 remain unconvi
commands to the Fourteenth or any other Amendment.

*

* &

There are a whole variety of perfectly legitimate reasons that a judge
might have for imposing a higher sentence. For instance, take the case
of respondent Rice. Without a lawyer, he pleaded guilty to four charges
of burglary and received a sentence of only 10 years. Although not
shown by the record, what happened 18 not difficult
knowledge that prosecutors frequently trade with defendants and agree
to give them low sentences in return for pleas Ot guilty. Judges fre-
quently accept such agreements without carefully scrutinizing the record

of the defendant. One needs lit

nal sentence was the result of precisel
poth the first 10-year sentence and the fact that, after a full trial and

examination of the entire record, the trial judge concluded that a 25-
year sentence was called for. The Court's opinion today will—un-
fortunately, I think, for defendants—throw stumbling blocks in the way

y such a practice. This explains
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The Pearce opinion expressed particular concern that if a judge
a defendant's sentence on retrial he would

were permitted to increase
because the defendant had '‘success-

do so in a spirit of vindictiveness
fully attacked his first conviction." "[T]he fear of such vindictiveness, "
a defendant's exercise of

gaid the court, ''may unconstitutionally deter
the right to appeal or collaterally attack his first conviction. . . . "
Thus, due process npequires that a defendant be freed of apprehension

of such a retaliatory motivation on the part of the sentencing judge."

When may a sentence pbe increased on retrial? The Court described
the circumstances in which such an increase may 0cCur and the pro-
cedure to be used in the following brief passage:

In order to assure the absence of such a moti-
vation, we have concluded that whenever a judge im-
poses a more Severe sentence upon a defendant after
2 new trial, the reasons for his doing so must affirm-
atively appear. Those reasons must be based upon
objective information concerning identifiable conduct
on the part of the defendant occurring after the time of
the original sentencing proceeding. And the factual
data upon which the increased sentence is hased must
be made part of the record, so thatthe constitutional
ligitimacy of the increased sentence may be fully

reviewed on appeal.

.Thus due process prohibits a trial judge from jincreasing a defendant's

gentence on retrial except when a particular case falls within the lan-
guage just quoted. In view of the many factors which are usually con-
sidered in the sentencing process, Pearce's limiting of the grounds for
o sentence increase to tidentifiable conduct . . . occurring after' the
first sentence represents a severe restriction on the instances where

any increase will be proper.

In creating limits on the trial court's sentencing powers and in
undertaking to establish some kind of sentencing standards the Court
entered a virtually unexplored area. It may
created new areas of controversy. It is the purpose of this article to
explore two of the areas of uncertainty that now exist in view of the
Pearce decision. First, since Pearce expressly dealt with an increase
in punishment on retrial as the result of the decision of a judge,

no direct guidance as
in whole or part,
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Arkansas, Ark. Stat. Ann.

-N. D. Cent. Code § 12-06-05 (1960).

which a judge may increase a d
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(Supp. 1969); Indiana, Ind. A 43-2306 (1964); Georgia, Ga. Code Ann s 2725
P. 9.84; Missouri, M R nn. Stat. § 9-1819 (1956); Kentucky, K ‘R. Cri v
bit, 52, 5 926 (1958); ’I(‘)e'nn:svs.eitaff § 54%410 (1953); Oklahoma, D Iﬁlﬁ
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Ala. Code tit. 14. § §%l£§ tggzlu?;,: egﬁming power in specific cases: Alab'ar;igl
Mississippi, Miss , 822, 336, 344,355, 395, 409 (1958 fon ’
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$2901. 01 (Doge 1 Md. Ann. Code art. 27, § 413 (1967); o o, & 1-7(0) (Smith-
ge 1953); Pa. Stat. tit. 18, § 4701 (1963). ov. Code Ann.
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A. The Decisional Background

This issue has arisen in a number of cases since Pearce but no
court has engaged in any real analysis of the problemnt. Most of the
decisions have held that Pearce imposes no limits on a sentence in-
crease by a jury. The Texas Court of Criminal Appeals reached that
result in three decisions involving noncapital gentencing, reasoning that
Pearce sought to prohibit increased sentences which were the product
of the sentencing judge's retaliatory motivation and that since the in~
crease in the case pefore them was assessed by the jury, it could not
have been based on vindictiveness and thus was not banned by Pearce. 14
This was the extent of the court's discussion, although a concurring
opinion by one judge indicated a reluctance "to join the flat statement
of the majority that the principle of Pearce" never applies to jury
gentencing. In none of these cases was the factual data upon which the
increase was based made a part of the record, nor was there any indi-
cation that the increased punishm ent was based on the defendant's
conduct after original sentencing. The Missouri Supreme Court has also
upheld a jury imposed sentence increase, finding Pearce to have im-
posed no limitation on such an increase because Pearce involved
sentencing by 2 judge and the case bhefore them involved jury sentenc-

1ng.16 No explanation oY analysis was offered as to why this made any

difference as to Ppearce's applicability.

The first instance since Pearce of a retrial resulting in a jury-
imposed death penalty where the first trial had produced only a prison
gentence occurredin Peoplev. Bernette 1 Twhere the Illinois Supreme
Court upheld this drastic increase in the face of the argument that it
violated due process as interpreted by Pearce. Herman Bernette and
Martin Tajra were tried together for a murder perpetrated during an
armed robbery. The jury fixed Bernette's punishment at death but
made no recommendation as to Tajra's sentence. The court imposed

452 S.W.2d 483 (Tex. Crim. App. 1970); Gibson V. State,
448 S, W.2d 481 (Tex. Crim. App. 1969) (on appellant's motion for rehearing
which was denied in 1970); Branch v. State, 445 5. W. 2d 756 (Tex. Crim App.
1969) (on appellant's motion for rehearing). Texas uses & two-stage, bifurcated
procedure where the defendant requests the jury to fix the punishment. See note

10 supra. i

14 qasias v. State,

None of these opinions discuss the significance of that fact.

16 Spidle v. State, 446 S.W.2d 793 (Mo. 1969). There is dicta to the same
effect in Brooks V. Commonwealth, 447 5. W. 2d 614 (Ky. 1969).

17 geg N, E. 24 793 (L. 1970).
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a2 prison term of 75 to 150
P ) ! years. A reversal of both i
. ol B v sk o o i o e

) y for Tajra as well -
high : . as Bern .
p\lﬁl i:i;%%lirtéoit;nd no violation of due process in thzttiicrigézoii'T iral'
that the jur;r rathgott(}:llear whether their decision was based or? th ot
fact that Taj;'a had i t?.n a judge, had determined the increase i
% the first. The © es lf.ied in his own behalf at the second trialoff ?in b
ing its Sign.iﬁcanc eoulgrselsl?ijnl;rbsitatﬁs the latter as a fact without e;plgi?f
ot y mably they were sayin i i
testimony amounts to the kind of "identifiable gfonglf&%:c;l;siciug&;zqtéent

, rce

says may be the basis for sentenc
. € a i
will be discussed in Part II of this aizfltigfg 56. "This aspect of the case

T

The justification that jury rather th j

o _ . X an a judge had i
cgu;inssi ésig)(x)'g:gr;te% with an a:h‘n ost equal lackgof expl?r?aﬁiietht?g
O S fve no’Fhlr}g in the record to show that the in.creas d
sentende resutied gom v1ndlct1v§aness. Instead, they state that the te'
oy provideyno : deeaupon the affirmative recommendation of the 'urrla"'1
They proylde ho ides as to why they supposed this fact to qualify tJ:hey.
e o Al ¢ e for due process blessing. Presumably their thi

ng the lines of the Texas courts: Pearce is bgsedezl;l julc?ilz:_ial

vindictiveness; this increa
i se :
is mapplicable,. was decreed by the jury; therefore Pearce

A .
by the gtﬁglcfliﬁu: t of appeals was faced with this issue on an appeal
first degree murd ruling of a trial judge that a defendant convicli d
‘mont when the : ir;r at the first trial and sentenced to life: imprisoi o
hen | recommended merc ' i -
char y, could not be
ge punishable by death. The trial co{1rt declined jui?ﬁgiisigl? a‘The

appellate court reversed in a inion finding P
the following reasoning: n opinion finding Pearce inapplicable on

Thus, in first degree m
. ) . urder cases tried befo
3;1;31 ﬁn Florida the jury, not the judge determ iﬁig
ether the sentence is death or life . . . the judge
pgssets;lses no sentencing discretion as he must im%
En es;ac e death penalt_y if the jury does not recommend
m cy anfl . . . a life sentence if they do. Th
judicial vindicti " and "addi e et
Jud veness' and ''additional facts' require-
s of Pearce do not appear to be applicable . .

—————
]

A4 .

9
State v. Miller, 231 So. 2d 260, 262 (Fla. 1970)
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I Pearce is based solely on judicial vindictiveness, I would agree
with these decisions because I do not believe the Supreme Court would
be willing to assume that a sentence increase by the jury was based on
vindictiveness, absent evidence to the contrary. Isay this because of
my understanding and analysis of why the court was willing to make
such an assumption about the trial judge's increased sentence. All of
this is a very speculative process since the Court gives us no reason
why an appellate court should assume vindictiveness on the part of the

sentencing judge who increases a sentence on retrial. The basis for that
assumption, I submit, relates to institutional considerations. The judge,

as a part of the trial system, may resent having that process char-

acterized as unfair or erroneous, aS the defendant has done by obtaining

4 reversal. This would be true even if he had not been the judge who
was reversed in the particular case. Moreover, he is acutely aware of
the problem of docket congestion, a problem aggravated by the need to
retry a defendant. Either of these institutional considerations could be
the basis for increasing a defendant's sentence following a second con-
viction for the same offense—an occurrence which is likely to confirm
the trial court's view of the correctness of the first conviction and the

lack of need for a second trial. The trial court sees a sentence increase

as a way to punish the particular defendant for making such an "un-
warranted" appeal and as a way to deter others who would do the same.

But the jury is not a part of the trial system. They are involved in it for

a brief period of time. Thus they would not be affected by the same
institutional considerations as the trial judge. They would be unlikely
to resent the characterization placed on a certain judge or trial court
by defendant's having obtained a reversal of his first conviction. It is
unlikely that they would be aware of or concerned with docket con-
gestion. Thus there would be no need to assume that a jury sentence
increase was based on vindictiveness.

The argument that Pearce's rationale is far broader than these
courts have realized will be presented after an examination of the one
case which applies Pearce to jury and judge alike. In April of 1948,
Issaiah Pinkard was sentenced to 20 years imprisonment for unlawful
carnal knowledge of a female under 12 years of age in violation of
Tennessee law. A month later his motion for a new trial was granted,
but following his subsequent conviction for the same offense, a jury
imposed a 99-year sentence. In 1969, a Tennessee circuit court dis-
missed his petition for relief under the Tennessee Post-conviction
Procedure Act. This dismissal was affirmed by the court of criminal
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appeals, Judge Galbreath dissenting.20 ' ‘
. . g.20 The majorit i
:ﬁan c1t.e Pearcg and "point out" that unlike Peai'cre‘a Yadj?ﬁ% lattstsl:slsgg °
e gumzhmer.lt in the second trial. The dissenting %udge felt Pearce
’I];‘ehré zg:e I;cél:, cgmreasfef unconstitutional basing this c;onclusion On., (1)
any affirmative reason in the record justi :
. : , ; ) ifyi
;r;%;%z:lsnec,e(jz&dtgh; fagt thzt(gl;e judge had to approve thga senge?lgetgfld
. ! ent; an his feeling that it was "inc i "
a jury in a rural community did not know of the {i onqelyable P
its decision increasing the punishment mi oIl bt boen oast on
might well have been b
the same element of vindictiveness whi e
which Pearce sought to
The Tennessee Supreme Court denied certiorari Witllléut opixx)lli‘?rflent-

Having exhausted his state remedi i i
. : es, Pinkard filed a petiti
vlgfsl::r?i thz.??snﬁgzgus H’lI‘ ;he United States’ District Court fé)r théogﬁgglg
see. e court granted the writ and ordered hi
- s -
}Tia&se. M'1¥Vh'1le no 1:ecord from the state court trial was available *
ue giiterlv airbs t:}3vp1n10tn observes that Pinkard was incarcerated du;*ing
’ etween trials and was guilty of no misconduct i
period. This leads him to conclude that th equ o
. ' fell *'squarely withi
the ambit of" Pearce and its lan ning t} . Sos in
: guage defining the circumst i
which a senternce may be increased. H j rgamen
. He rejects the state's a
that Pearce does not appl j i .
. y because a jury fixed the punish t
soning that under Tennessee practice, the j 1 rze the jar
| e judge could charge the j
as a matter of law, that any sentence’im 5 grid
. d could be no t
that imposed at the earlier trial unl ide B rtian
ess evidence of superveni d
were offered at the second trial. In the latt i filsduns
‘ . er event Judge Miller sug-
‘gceai’zs t.hetcourt could cha..rge the jury on how it is to consider this efi-
o e in terms of a poss1b1e increase in senténce. He then explores the
etroactivity of Pearce and holds that it applies retroactively.

B. Why Jury Sentencing Is Covered by Pearce
1. Due Process and the Defendant's Right to Appeal
Most of the courts that have considered the applicability of Pearce

;g r]lllléydsex}te-ancing ha:ve concluded that Pearce imposes no limits on the
y's decision. I think they are in error. What little analysis they have

0
Pinkard v. Henderson, 452 S am
. H , .W.2d 908 (Tenn. 1969). Th
reached the same result in Britt v. State, 455 é W. 2d 625 )(Tem?. slg7g)court

22

Pinkard v, Neil, 311 F. Supp. 711 (M.D. Tenn. 1970).
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applied to this question has been focused on the language of Pearce in
which the Supreme Court reflected its concern with the vindictiveness
of trial judges in increasing a defendant's punishment on retrial.
Pearce, however, is concerned with more than judicial vindictiveness.
Its rationale reaches further than the supposed retributive instincts of

sentencing judges.

A further look at the Pearce opinion will demonstrate that its
rationale is broader than has thus far been supposed by the cases deal-
ing with the issue of jury sentencing. After rejecting arguments that the
double jeopardy provision or equal protection clauses require an abso-
lute ban on sentence increases, the Court explained why due process
imposed limits on an increase. They began by stating the obvious: a
state court would violate due process if it followed an announced policy
of increasing the sentence of every defendant who was reconvicted after
a successful appeal. Why? For one thing, it would chill the exercise of
constitutional rights if the first conviction was based on constitutional
error. But even # the first conviction was based on nonconstitutional
error, such a policy would violate due process because it would penalize
the defendant for having pursued a statutory right of appeal given him to
prevent his conviction ina trial based on error. Any increase in sen-
tence for the purpose of punishing a defendant for having appealed
would violate due process even if it were not part of an announced pol-
icy. This is so because the knowledge of the possibility of such an
increase, even if not part of an announced policy would affect a defend-
ant's decision as to whether he should appeal from a conviction based

 on error. It is not just the certainty of increase but the possibility of
increase which might affect his decision to appeal.

The key language in Pearce, in this respect, is as follows:

A court is ""without right to . . . puta price on appeal.
A defendant's exercise of a right of appeal must be free
and unfettered. . . . [I]t is unfair to use the great power
given to the court to determine sentence to place a de-
fendant in the dilemma of making an unfree choice."

The dilemma, of course, is that the defendant must either accept an
srroneously based conviction, thus assuring himself that his sentence
will not be increased, or seek to obtain a reversal of such a conviction
at the risk of receiving increased punishment after conviction at a
second trial. While Mr. Pinkard and Mr. Tajra were speared by the
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second horn of the dilemma, appellate opini : .
& pinions give no ati
how many persons have been impaled on the ﬁl.S%. indication of

It is true, of course, that Pearce goes ont i
crease on retrial if based on defendant'gs conducciz Sﬁg;neiéuséﬁt?: (i::l?lem-
original sentg:ncing. There are a number of reasons for this. For o
tk}ing, the existence of such conduct shows that something otiler ’cha,li1 °
Ymchctiveness prompted the increase. Even more important, I submit
is the fact that a sentence increase can only occur if the deféndant -
himself perf.orms certain acts. Thus the defendant has it within his
power, by his own conduct, to prevent an increase. Any "'dilemma' as
to greater punishment will be self-created and not the result of action
Egt;%iizaats. t11f1 adsinte:ince increase can only occur if such conduct is

ed, the defendant himself retai h i
be more severely punished on retriaji.:ams control over whether he will

. Pearce, then, stands for the proposition that i )

r1gh? to a_.ppeal to correct a convicﬁiof based on er;foihedizfzr;c;ag;tSZas :
forbids limiting that right by placing ihie defendant in ;. dilemmayas to
whether or not to appeal because of the possibility of a higher sentence
fgr reasons over which the defendant has no controcl. The possible
v1nc}1ct1_veness of the trial court, reflected in an increased sentence to
punish the defendant for having appealed, is but one way to put a price
on a defendant's right to appeal in violation of due process. It is not the
whole problepa. Any possibility of an increased sentence based on fac-
tgrs over which the defendant has no control would pose a comparable

. Siﬁﬂ{na ft;rda defendant in deciding whether to appeal and a comparable
fora ;(;Edcictigzn%g%(?ess—-even if-the increased sentence does not result

Viewed in this light, the possibility of a jury increase i

}"epr’esents a very great threat to defensélant's]rigyht to ap;:allr.1 %\?g;;: (éle;e
jury's def:is19n is probably not the result of vindictiveness, jury deci-
:;czln making in fche area of sentencing is uncontrolled, unpredictable,
2 very often 1rra_1t10na1._ They are rarely presented with any evidence

r star}dards to guide their determination. A defendant considering
';;i)peahng Woulﬂ.have no idea of what might motivate a jury to increase
. s.sentence. His appeal would be at the risk that his sentence might

e 1r_10reased for reasons which he could not anticipate. There would be
pothmg he could do to protect himself. If he is faced with the possibil-
lty.of such an increase he will be faced with the very dilemma from
which Pearce sought to remove him. Thus, the broad purpose of
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Pearce—to protect a defendant's right to appeal—requires that jury
sentencing be placed within the Pearce standards so that a jury must
base an increase in the defendant's punishment on ideuntifiable conduct
since the first sentencing.

2. Right To Jury

A second major reason for not exempting jury sentencing from the
requirements of Pearce is that to do so would deter the exercise of a
defendant's right to a jury trial. The basic argument here arises out of
the Supreme Court's decision in United States v. Jackson. 27 Since a
defendant could only be executed under the Federal Kidnapping Act if he
elected to have a jury trial, the Court held the death penalty provision
of the Act unconstitutional. The Court observed that the statute had no
procedure for imposing the death penalty on a defendant who waived a
jury and reasoned that since a defendant's assertion of his right to a
jury trial might cost him his life, the Act was unconstitutional in that it
imposed "an impermissible burden upon the exercise of a constitutional
right. " The effect of only imposing death on those defendants who chose
a jury trial was to "deter exercise of the Sixth Amendment right to
demand a jury."

That same reasoning applies to the issue raised here. If a defend-
ant's sentence can be increased on retrial at the uncontrolled whim of a
jury but can only be increased for the limited, specific reasons spelled
out in Pearce if imposed by a judge, a defendant will be very reluctant
to choose a jury on retrial. In a death case, if the first jury found the
defendant guilty but recommended mercy, and the sentence was a term
of imprisonment, the knowledge that the second jury (on retrial) might
not make such a recommendation would be very likely to lead a defend-
ant to waive a jury at the second trial since the court, bound by limits
of Pearce, could only increase the punishment based on conduct subse-
quent to the first sentencing. In that case the defendant would have been
deterred from choosing to have his guilt determined by a jury by the
grim prospect that the second jury might make the decision that death
was in order. Such deterrence of the defendant's right to jury seems
clearly proscribed by United States' v. Jackson. '

Can this same argument be used in the instance of a jury increase
in noncapital cases? Jackson involved the death penalty and its threat

27390 U:S. 570 (1968).

64

tq t.he defendant's right to jury. But Jackson's reasoning applies to pro-
hibit any increase in punishment which can accur only if a defendant .
exercises his right to a jury trial.30 While it is true that the possibil-
ity of death would be far more likely to dissuade a defendant from
choosing a jury than the threat of an added term of years, the language
of the opinion indicates that Jackson was not as concernea with the
certainty that the prospects of increased punishment would deter the
exercise of a defendant's right to jury as with the tendency of such
prospef:ts to have that effect. It would not distort Jackson to extend its
reasoning to noncapital jury increase in sentencing and to hold that any
such increase outside of the Pearce requirements tends to discourage

?‘ def;andant from choosing a jury trial and is, therefore, unconstitu-
ional. ‘

3. Individualization of Sentencing

A third consideration militating against exempting jury sentencing
from the Pearce standards involves the principle of Williams v. New
York32 and the part it played in the Pearce opinion. In Williams, the
Supreme Court placed its approval on the concept of individualizing the
sentencing process. Such individualizing means that a sentence should
9n1y be imposed after the sentencing authority has obtained ''the fullest
information possible concerning the defendant's life and character-
istics.' It involves a 'careful study of the lives and personalities' of
convicted defendants. The punishment should be geared to 'fit the of-
fender and not merely the crime." It is clear that the court in Pearce

. refused to place an absolute ban on sentence increase on retrial in

order to retain as much individualization in sentencing after retrial as
was acceptable under due process.

The freedom of a sentencing judge to consider the
defendant's conduct subsequent to the first convic-
tion in imposing a new sentence is not more than
consonant with the principle, fully approved in
Williams v. New York, supra, that a State may adopt
the ""prevalent modern philosophy of penclogy that
the punishment should fit the offender and not merely
~ the crime." o ~

30,. . | '
United States v. Lewis, 300 F. Supp. 1171, 1174 (E.D. Pa, 1959).

32337 .S, 241 (1949).
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The fact the Pearce Court did not accept complete individualization of
gentencing on retrial resulted from an overriding concern to protect
the defendant's right to appeal, which 1ed the Court to limit sentencing
increases to cases involving subsequent conduct on the part of the

defendant.

The significance of this £

or jury increase in sentencing lies in the

fact that in the usual case of jury sentencing in the nonbifurcated trial
procedure, the jury exercises its discretion while being virtually unin-
formed about any of the factors that would permit it to individualize
punishment. The rules of evidence greatly limit the adm ission of evi-

dence of the type that would b

e useful in determining an appropriate

sentence. Since this is so, there is absolutely no justification for per-
mitting the jury to increase the sentence on retrial. The reason for

giving the court the power to

do so within certain limits arose from a

recognition that the philosophy of individualization required the court to
be given that option. But since the jury is unable to individualize sen~
tencing because they lack the necessary information, the rationale of
Pearce does not require them to have any power to increase a sentence.
Thus the one reason that Pearce left a judge with some power to

increase has no applicability

to jury sentencing. This leads to the con-

clusion that a jury should have no power to increase the sentence in a

non-bifurcated trial, not that

they should have unlim ited power to do so,

as urged by most of the decisions on this point since Pearce.
C. An Absolute Ban On Jury Increase?

Thus far the issue has been whether jury sentencing is controlled
by Pearce. The three considerations just discussed all lead to the

conclusion that it is. This would mean that a jury could increase a
sentence on retrial if its decision were based on identifiable conduct
occurring after the original sentencing and its reasons for doing s0
affirmatively appeared on the record. Realistically, however, there
may be problems with perm itting any increase in sentence by a jury
in a non-bifurcated procedure even within the terms of Pearce. Even
assuming that evidence of a defendant's conduct since the first trial
were admissible in a trial where the jury was to decide defendant's

guilt at the same time as his
under the usual evidentiary s
were to use this information

punishment—which would be very unlikely
tandards—explaining to the jury how they
would also present problems. Could

this be done without informing the jury of the fact that a prior trialalso
resulted in conviction? It would seem difficult to explain the signifi-
cance of this conduct in relation to a particular point in time (the first
sentence and conviction) without also informing them of what had
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oc_curred at that point in time (that defendant was convi

tpzs would' introduce an additional factor or prejudice‘-,-—?fedzf.age(;cftfhg °
first cony1ction. Judge Miller's opinion in Pinkard v. Neil provides’
some guidance for the trial judge attempting to deal with this problem
in a state that provides for jury sentencing in noncapital cases. How-
ever, I dgn.'t see how his suggestions are likely to work in pra‘ctice
w1t1‘.10u1.: giving the jury at least two pieces of information that will
prejudice them on the question of guilt: the fact of the first conviction,

and the evidence of the defendant's later cond NS
increase under Pearce. nduct supposedly justifying

The concerns expressed in my last paragraph 1l i
that an absolute ban should be placed onI; jufy‘ spinciaei:i)n;h:. gg?gg?mn
ant's sentence in a non-bifurcated trial as a matter of policy. Such a
ban wou'ld b.e consistent with the virtual unanimous criticism of jury
sentencing in poncapital cases.*2 In capital cases such an absolute ban
would bg consistent with recent, although indirect, assaults on the death
penalty in Witherspoon v. Illinois%3 and United States v. Jackson. 44
Wher.'e one jury has already recommended mercy or failed to return a
verdict of death, the deep seated concern with the death penalty
e}?pressed so often by so many, should become paramount and, coupled
with the p.roblems of making a nonprejudicial presentation so a,,s to
comply with Pearce, cries out for a decision forbidding jury imposition

t\ii;ldz?,th sentence at a second trial if it was not imposed at the first

See, e.g., ABA Project on Minimum Standards imi i

ards Relating to Sentencing Alternatives and Procec:duf‘c:;;Cr;?in:rllguc?cfrlg%eitf nd-
gillz, (210987); Joura_s, On Modernizing Missouri's Criminal Punishment Proce-
Judgé 2 J. Kan, C1t3fL. Rev. 299 (1952); LaFont, Assessment of Punishment— A

y ury Function?, 38_ Texas L. Rev, 835 (1960); Note, Statutory Structure
or Septencmg Felons to Prison, 60 Colum. L. Rev. 1134, 1154~57 (1960); Note
ilesiwz(\;v c_)f Sentencing in Missouri; The Need for Re~evaluation and Cha’nge; ’
S8 (.19671)115 U.L.J. 69 (1966). Note, Jury Sentencing in Virginia, 53 Va. L. Rev.

4
3391 U.S. 510 (1968).

44390 U.S. 570 (1968).

47, .
It is not clear whether the Pearce standards are even applicable to a judge-

glax}e deci.sion to increase a sentence to death at a second, nonjury trial. Here
iga.m, their uneasiness with the death penalty might lead the Supreme Court to
mpose an absolute ban on this kind of sentence increase.
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D. The Bifurcated Trial

i i i i tence must be viewed
e igsue of jury discretion to increase a Sen ¢
diffe'fetelr?u; when th occurs in the procedural s?tmg;}féﬁc;fe :;:g;c:f pro
i ri the issue of puni ’
viding for a separate jury trial on the S defendant's
i derations concerning ine ceie .
capital or noncapital. The consl o ok mitting any in-
i 1 argue againsti per
right to appeal and right to a jury stl 0 rod trial
ed i d by Pearce. In the bifurca 1,
crease by the jury uncontrolle ce. . o of Individ-
' ly the Williams philosophy
however, the opportunity {o app . - much of
i i t. The jury can be given
ualizing the sentence will be presen e trial the
ide i the punishment part o
the evidence of his personal life. In the ) :
tion and conduct subsequen
evidence as to defendan 's prior convic con: T dofondant
thout prejudice to the de .
thereto can be presented to the jury wi inst him. Th:S
i i dy been resolved againg .
on the issue of guilt, which has alrea . e e and there
i ition approximating that of the judg
places the Jury In 2 pos. i to increase a sentence based on
is no reason for not permitting the Ju}*y o e Doatce
i i i trial. In other words, e
identifiable conduct since the first O hearing should
iteri e met, the jury ina second-stage punis )
g?;?;l;;i:d to increase a sentence after being properly instructed by

the court.

II. Circumstances and Procedures in Whiqh a Judge May
. Increase Punishment on Retrial

In the long run most of the major issues ari.s'mg f.rom ‘j?ea,rcici1 _w111
involve the circumstances and procedt}res in which a J'udgforfh?s !
crease a defendant's sentence on retrial. Before turning

i 's re~
issues, however, a word or two is in order concerning Pearce's
- H

i i int o vears since its
ception by the various courts in this country in the two y

appearance.

appear .
%fiilelie lt?lllfese appellate courts have examined the record and found tha

e

SOBarnes v. United States, 419 F.2d 753 (D..C. Cir. 1969); Izli15iteiig§lga;'fes v,
Gross, 416 F.2d 1205 (8th Cir. 1969), cert. denied, 90 S. g‘c.gsl)6 a (S 0
United States v. King, 415 .24 737 (62%1 gli.(%,thcgré. )deg;ert, denieci .396U.S.

: United States v. Wood, 413 F. +)s . 4, .
512?&6?22969); Stollc;m v. Wainwright, i%35 Slo. 2d854'5t h(F}lz Iﬁppédlggg),zsstgtg \;3 o
P.2d 420 (Hawaii 1970); People v. Snlth, . ) ;
i}ggk('lg'?g)r People vf Baze, 43 Ti1. 2d 298, 253 N.E.2d 392 (1969); State v.

Pileher, 171 N.W.2d 251 (Towa 1969).
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dealt with a "'Pearce’ |
t of the courts that have thus far d earce |
I;/f)oiave applied the Pearce standards in letter and spirit.” 1

the trial court did not state reasons for imposing a higher sentence they
have either remanded for resentencing in light of Pearce51 or reduced
the sentence to the length or terms of the initial sentence.52 The fail-

ure to apply Pearce has occurred in cases raising one or more of the
issues covered in this part of the article.

A. What Conduct Is "Conduct' Within the
Meaning of Pearce?

Pearce states that an increase must be based on '"'identifiable con-
duct on the part of the defendant occurring after the time of the original
sentencing proceeding.'" The Court provided no indication of what they

meant by "conduct'" and so created one issue that has already begun to
plague the lower courts.

One way in which this has arisen is that information about the de~
fendant or the crime that was unavailable or unknown at the first sen-
tencing comes to the attention of the court at the time of second
sentencing. As will be demonstrated, Pearce does not contemplate such
information as providing the basis for an increase. However, there are
courts who have not interpreted Pearce in this way and have permitted,
or appear to have permitted, a sentence increase based on just such
information. In People v. Bernette,54 the Supreme Court of Illinois
reasoned that because the defendant testified on his own behalf at the
second trial, but had not done so at the first, the jurors were in a
better position to judge his complicity in the crime and this new infor-

. mation about the crime justified the increased penalty (death) at the

second trial. A Michigan court of appeals upheld an increase in sen-~
tence where the first conviction was by guilty plea and the second
followed a trial, stating that the trial afforded the second judge '"more
opportunity to heal all details'" and "to observe and judge" the defendant

51Barnes v. United States, 419 F.2d 753 (D.C. Cir. 1969); United States
v. Gross, 416 F.2d 1205 (8th Cir. 1969), cert. denied, 90 8. Ct. 1245 (1970);
United States v. King, 415 P.2d 737 (6th Cir.), cert. denied, 396 U.5. 974
(1969); United States v. Wood, 413 F.2d 437 (5th Cir.), cert. denied, 396 U.S.
924 (1969); People v. Smith 44 1ll. 2d 272, 255 N.E. 2d 450 (1970); People v.
Baze, 43 T11. 2s 298, 253 N.E. 2d 392 (1969). -

52Stonom v. Wainwright, 235 So. 2d 545 (Fla. App. 1970); State v. Shak,
466 P.2d 400 (Hawaii 1970); State v. Pilcher, 171 N.W.2d 251 (JTowa 1969).

%958 N. E.2d 793 (Ill. 1970).
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than did the guility plea procedure. T.he Tenth Circuit uphelcz1 ihsen—
tence increase, after a trial before the judge glho haci\1 ;g:tggcéethe ter al
; dant following an earlier guilty plea, on the gro
gii%l;ﬁed evidencegof the defendant's brutal nature Fha.t had not belen s
revealed in the presentence report in conneciig? ;ﬁth at;ue],n ig;u;lggsgz) saf,:ar

o appellate court felt the judge's statemen s )
rg)}:eeinggease meant that the increase was proper under Pearce's stand

ards.

The courts have misread Pearce. To begin With, the language of
the opinion excludes such information as the basis for ?:n mcrtehasgi.me
Any increase must be based on ”co?du%t" ’;h?ht ogc;gz ora&eerde fz time

' 4einal’t sentence. New facts about the Cr ' >
223\3&3@ in it all refer to conduct that occurzed bafloreetct;enéngiii (s)in
: y v "the case where tne S
tencing. This would also be true of : e o
' : ‘ t the first trial, that deien
sentencing produced evidence, unknown a . _ noas
the first sentencing. ile
ad been convicted of other offenses priOI: to .
?}?{i‘, gg\%wfedge would usually be relevant in fixing defepd%gt'i sr?:et:éxge )
k ce it ma justify an increase in the
after Pearce it may not be used to just he ; enee,
' ‘hese icti ken place before the first sen g.
because these convictions had all ta’ . Hrst sents ‘
{ def there is the additional con
to evidence of defendant's brutal nature, '
gsderation that this is not really noonduct'! at all, no matter when it

occurred.

‘ k the opinion of the Court
A problem arises here, however, because he C
writter? by Justice Stewart i’s actually the op?nio'r_‘.l of onl;:' fpur ]lesrf;;(‘:,ees.
While the federal and state courts dealing with l?earce issues 2
not émphasized this fact and have treated t?a{z; o;;mior} aéiiiergagnoi;;nyg
o ' White, one of the four ju _
opinion, on this issue Justice hite, one four TS e hold
16 Court's opinion, stated that in his view a Se€ ’
g:f:cn.lt:hc)r»1zed1 ”baséd on any objective, identifiable factual data not

A T

55 people v. Payne, 18 Mich. App. 42 170 N.W. 2d 523 (1969). The briefmajor- 1

On MAL ; [ Pear decided two days after Pearce
ity opinion made no mention of Pearce. 1t was ' ; g
mﬁd ?cleased for publication on Spet. 26, 1963, The dissent, however, quote
extensively from Pearce and found it controlling.

504 ited Slates v. Kienlen, 415 F.2d 667 (10th Cir. 1969). The court's
oginionduatés only that portion of Pearce pertaining tt;)hf:te L’;ll;,l §§Z§t o lth%S
oqu i its © fore increasing a sen .
requived to state its reasons bfa B B e tmoression that Pearce
' : . leading and inaccurate impr 4
single quote Is to create the mislea ! e oriimate" reasons for it.
" ; ran 3 s the judge gives some "1egitl
upholds an increase so long as th g St its reasons but these
Y aarce does not so hold. The trial court must sta :
ioix‘gn?; must be based on "conduct' occurring after the first sentence.
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knowntothe trial judge at the time of the original sentencing proceed-
ing. o7 This, of course, would support the reasoning and result in the
cases just discussed. Justice White, however, joined in the remainder
of the Court's opinion and since the rationale of that opinion, as I will
show in the following paragraphs, is at odds with his views on this

particular issue, I urge that his modification of the Court's criteria
should not be accepted.

Pearce's broad rationale stands against the use of information con-
cerning conduct occurring before the first conviction as a basis for in-~
crease. Pearce intended to protect defendant's right to appeal. It
intended to free him from fear of appealing for fear of receiving a high-
er sentence on retrial as punishment for having appealed. To accom-
plish this it removed any factors or information from sentencing
consideration (at least as to sentencing increases) which were known or
knowable at the time of the first trial. Put another way, Pearce places
a ceiling on the sentence as to factors or considerations in existence at
the time of the first sentence, even if the court, for one reason or
other, did not consider those factors in imposing that first sentence.
Had Pearce not placed such a limit on the factors properly to be con-
sidered in sentence increase, any trial judge worth his salt would be
able to point to factors coming to his attention for the first time at the
second sentencing as a reason for the increase, especially when he was
not the judge who imposed the earlier sentence. In that situtation de-
fendant would be placed right back in the dilemma from which Pearce
sought to remove him.

The preceding argument should be coupled with the analysis of
Pearce set out in Part I that the basis for any increase must involve
conduct whose occurrence the defendant has the ability to control after
he decides to appeal. A defendant would have no control over whether
new information about the crime, the defendant's invelvement in the
crime, or his background might come to the court's attention at the
time of the second trial. Thus such information cannct form the basis

5ri']:‘he Supreme Court's per curiam opinion in Moon v. Maryland, 398 U.S.
319 (1970}, should be noted in connection with Justice White's language in
Pearce. The opinion, in dismissing a writ as improvidently granted in a case
raising the question of Pearce's retroactivity, quoted the language of Pearce
Permitting an increase only on the basis of defendant's conduct after the first
sentence and said this was the holding of Pearce. Justice White did not indicate
his personal disagreement with that per curiam opinion, even though several
other justices did so indicate. ’ '

71



for a sentence increase under the analysis of Pearce suggested by this
article.

At least one court has recognized that this result, if not this rea-
soning, is required by Pearce. The Supreme Court of Illinois vacated a
sentence where the increase resulted from a consideration of evidence
of the defendant's prior convictions (not pursuant to a recidivist statute)

and use the following language in so doing:

Applying the Pearce rule to this case it would appear
that evidence of defendant's prior convictions prompted
the court, on retrial, tc increase the sentence. That
evidence was known at the time of the original sen-
tencing, since the court docket recites that on defend-
ant's original sentence evidence was heard in regard
to aggravation and mitigation. However, regardless of
whether such convictions were initially known, or
whether they came to light on retrial when the court
heard only evidence in aggravation, those convictions
involved conduct of defendant occurring prior to the
original sentencing. Such conduct could not be the
basis for imposin% a heavier sentence on retrial under

the Pearce rule. ®

In United States v. Gross,61 the Eighth Circuit vacated an increased
sentence where the trial court had the benefit of information from a
second trial as well as additional presentence reports. But the trial
judge had not stated his reasons for the increase and it is this omission
which may have prompted the sentence vacation and not the fact that

such information was not the proper basis for an increase under Pearce, |

However, the court also limited the new sentence to that imposed at the
first trial,

This limit on the kind of conduct to which Pearce refers may be

expressed in a slightly different fashion by saying '"conduct' does not
include any conduct on the part of the defendant occurring in connection

with his second trial. Thus the fact that defendant testified at the second

trial and not at the first, that he made certain remarks as part of his
allocution right, that his testimony was such as to lead the judge to

60people v. Baze, 253 N.E.2d 392, 395 (i1l 1969)
61416 ¥.2d 1205 (8th Cir. 1969).

72

believe he was lying, 62 or that .
L new e ; ‘s
volvement in it was infro duced at the \Sféc(lzillll%etof the crime or his in-

Another [reason for higher sentence is
new trial reveals the crime to have beei mxtéeg:stt};idl
or the defe?ndant to have played a much larger role 7
than was first supposed. This may ocecur for a variet
of reasons.. One is where the first conviction was on 23:
plea of gL}llty . « . and the judge may have had only g
bare outline of the offense. Another instance Woulg be
where the defendant takes the stand at the second trial
'fmd produces an impression as to guilt contrary to that
intended. A third is where evidence previously unavail-
able ?o the p.rosecution shows that the defendant instead
of bemg'a., minor cog was the mastermind: g judge might
well be disinclined to allow such a defend;.nt to esca g
W_ith a se'ntence lower than that given to others who \Izsje
Simply his tools. Instances such as these suffice to e
demonstrate that, despite contrary ipse dixits, the state
may have an important interest in the impositi,on of a

—_——

62
See United States v, Sanders, 2 -
bre-Pearce example of this factor. | TP: 225 (E.D. Cal. 1967), as a

63
64374 F.2d 583 (1st Cir. 1967).
404 F. 2d 836 (2d Cir. 1968).
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the earliest cases to do S0, Marano v. United States, 63 'the. ;?rgirzl eCiOIi'

cuit rejected the appearance of additi
. i itional testimony at the s i
gs 'I"ﬁzson {?r 1ncreaS1'§1g a defendant's sentence. Tslzley feft El?gggdsl?(;la%i
unishpose as to the "sever ity of the court's view" of the appropri Icl ,
4 riendlﬁfe?vt;ot%“tﬁ’;‘i other hand, in United States v. Coke, 64 Tudge ¢
: at least in te
could justify an increased sentenggg ® 0f due process, several factors



sentence that appears just in light of the latest and
best information.

Although Judge Friendly has set out some of the strongest factors thai
could legitimately be used to justify an increase under due process, I
think Pearce has rejected them as a basis for an increase and has re-
jected Judge Friendly's reason for so using them. Judge Friendly
balanced the interest of the defendant in being able to appeal an errone-
ous conviction and obtain a new trial against the state's interest in
obtaining as accurate a sentence as possible. Pearce rejects such a
balancing attempt. It tips the scales in favor of the criminal defendant
on this issue. It holds that the state's interest in obtaining the highest
punishment appropriate to this defendant and this case must be vindi-
cated at the time of the first sentencing. If for some reason—and Judge
Friendly has set out several possible reasons—the state's interest is
not fully protected because the facts as to sentencing were in existence
but not considered by the first sentencing authority, those facts may not
be used to increase the sentence, however great may be the state's
interest in such an increase.

Moreover, Judge Friendly's discussion of due process is pure dic-
tum in view of the subsequent disposition of the Coke case, The judg-
ment as to the defendant was reversed with directions to reduce his
sentence to that imposed after his prior conviction. While the federal
Constitution was not found to have imposed many limits on higher sen-
tences, Judge Friendly's opinion, an en banc decision of the Second
Circuit, laid down limitations on sentence increases on retrial under
the court's supervisory power as a federal appellate court. Coke held
that a sentence increase is permissible only in light of a defendant's
"conduct since sentence was initially passed,' thus anticipating the
language of Pearce by several months:

We regard it as much more doubtful whether a
heavier sentence is justified simply because, as here,
the second judge went to more pains in investigating
defendant's general behavior prior to the initial sen-
tence than did the first. The Government could have
asked Judge Dawson to defer Coke's sentence after the
first conviction pending preparation of a pre-sentence
report and this could have developed the additional
facts of questionable significance on any view, that led
Judge Cooper to increase the sentence. In these situ~-
ations the important interest that appeals not to be

14

deterred outweighs the Government's rather slight
interest in an increased sentence because of facts
1_5hat were or could have been brought before the first
judge. The considerations apply a fortiori when the
highest sentence simply reflects a different philos-
ophy on the part of the second judge.

Howeve:r, 1‘they stated that ""new testimony at the second trial" was a
fagtor justifying an increase. For the reasons previously discussed, I
think Pearce has eliminated that factor ag a justification for increas’e
as well as the factor of a more careful investigation by the second ’
judge, which the Coke opinion also rejects as a basis for an increase.

' .Having explored what is not ""conduct" justifving a sente i

within the meaning of Pearce, what kind of ]condgct %vill perrxl;1 gteanlll(;;ﬁ::e
sentenge? There has been little consideration of this question to date

In my judgment Pearce means conduct amounting to criminal conduct: '
coptmuous dealings in narcotics; assaults on a prison or a fellow ‘
prisoner; escape from prison; repetition of the activities forming the
basis of the original charge; or conviction of another crime. A finding

of probable cause that a defendant's conduct amounts to criminal con-

duct scl{wuld be sufficient without actually deciding his guilt in that
regard.

There are several reasons for supposing that oni
e ; y conduct amount-
ing to criminal activity can be used as the basis for a sentence in-

crease. First, while Pearce refused to place an absolute ban on

sentence increase, the tenor and spirit of the opinion is opposed to
such increases except in a very limited number of instances. The
pre-sumption of vindictive intent which Pearce attaches to any increase
1n.d1cates a strong reluctance to permit higher punishment on retrial.
Limiting conduct to "criminal conduct’ would provide appropriately
narrow boundaries within which increases may occur and so would
a.ccord with this spirit of Pearce. Second, criminal conduct, and very
little other kind of conduct, strongly indicates that the first sentence
was not of sufficient severity in terms of its deterrent effect. In terms
of sentencing philesophy, this is a sound reason for permitting an in-
crease in the defendant's punishment. Thirdly, criminal conduct
cleax;ly lies within the defendant's capacity to control and this. in
keeping within the idea expressed in this article, would mean ,that the
power to protect himself against a sentence increase lies within the
defendant's own hands.
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One court thal considered this question found that the defendant's
conduct in absenting himself from his later trial (he was missing for a
year) was the kind of conduct justifying an increase under Pearce's
language. 2 They reasoned that;

The identifiable conduct of the defendant occurring
after the first sentence identifies him as somewhat
contemptuous or at least disrespectful of the courts
and judicial process and the one year lapse of time
perhaps characterizes him as a fugitive from justice.
This, in our judgment, is identifiable conduct on the
part of the defendant occurring after the original sen-
tence which bears directly on the probability of
rehapilitation by a short sentence.

This is a proper analysis of Pearce both as to the kind of conduct justi-
fying an increase and the reason why it justifies the increase—that is,
what that conduct indicates about the need for a longer sentence for
rehabilitative purposes.

An issue as to the meaning of "conduct" that is certain to arise will
involve the occurrence of events in the defendant's personal life since
the first sentence. If a defendant has been free on bail he may have in-
curred marital or employment difficulties. He may have incurred large
debts which he is unable to pay. In my opinion such conduct (if it can be
called that) is not ""conduct'" as used by Pearce. It is not indicative of
the lack of deterrent effect of the first sentence. It is not clearly con-
trollable by the defendant alone.

Another problem may involve personality clianges in a defendant
since the first sentencing. Psychiatric or psychological studies may
show a defendant to have "regressed" since the first trial. Aside from
the fact that such changes do not fit within the considerations just dis-
cussed, personality changes or developments hardly fit the usual
meaning of the term 'conduct. ' They should not be used to permit
a trial court to increase a sentence on retrial.

B. Prosecutorial Vindictiveness
Pearce involved defendants who were retried on the same charges
at the second trial as the first and who were then given a greater sen-

tence on those charges. Suppose, however, that at the second trial the
charge against defendant was changed in some way or cther. This might
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occur in one of at least three ways: (a) The defendant would be charged
with a new crime, carrying a higher penalty, for the same act or con=
duct giving rise to the first charge; (b) additional charges, arising out
of the same act or conduct, could be added to the indictment or infor-
mation;?3 or, (c¢) after defendant's appeal and the reversal of his first
conviction the defendant could be charged under a recidivist statute in a
case where that charge could have been, but was not, raised at the first
trial. All of these involve the prosecutor's having exercised his dis-~
cretion to invoke charges against the defendant which had not been
raised in connection with the first trial. If sentence was imposed in
any of these situaticns in accordance with newly raised charges, the
defendant's sentence could be increased beyond what he received for
his first conviction. Does Pearce prohibit an increase in these situa-
tions unless the other requirements of that opinion are met?

These situations differ from that in Pearce in that the increased
sentence results from the actions of the prosecutor in bringing the new
charge and not directly and solely from the judge's sentencing decision
(although the judge must obviously impose the new sentence in any of
these instances). In my judgment Pearce is applicable to these cases
and it prohibits any increase in a defendant's sentence except within its
requirements. Pearce should be read to apply to any action by the gov-
ernmeiit, not just to that of the trial judge. In terms of vindictiveness
toward the defendant as a motivating factor in increasing his sentence,
if Pearce was willing to impose rigid req:irements to protect a defend-
ant against the possibility of judicial vindictiveness, the Court would
certainly be likely to do as much to prevent the defendant from suffering
at the hands of prosecutorial vindictiveness brought about by his suc-
cessful appeal. The chance that such vindictivenese might have moti-
vated the prosecutor's action seems considerably greater than that it
might have motivated tha judge's sentence increase on his own since
the prosecutor's role is an adversarial one by definition.

A more important consideration, however, is the effect that the
possibility of such an increase would have on a defendant's right to
appeal—a consideration which, as indicated earlier, is a vital part of

73Si’l:uation (2) and (b) should, of course, be distinguished from the case
where the first jury convicted defendant of a lesser included offense even though
they had a chance to convict him of the greater offense. The principles of double
jeopardy prevent retrial for the greater crime, Green v. United States, 355 U.S.
184 (1957). In situation (a) and (b) the jury was not given the opportunity to
convict defendant of the new charge at the first trial.
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Fearce's rationale. The argum‘e'rit need not be repeated here in full. The

possibility of an increase in punishment because the prosecutor may de-

cide to add to the previous charge or to charge a different crime after
having decided not to do so before the defendant appealed is a possibility
that will surely limit a defendant's right of appeal for reasons over .
which he has no control and place him in a dilerama very much like the
one from which Pearce rescued him.

This problem was raised in Sefcheck v. Brewer'® where a federal
district court was presented with a writ of habeas corpus by a state
prisoner who had been convicted on a guilty plea of altering a false
check under Iowa Code Section 713. 3 and sentenced to seven years.
That conviction was set aside but a new information charged the defend-
ant with altering a forged instrument in violation of Iowa Code Section
718. 2. The new charge was based on the same check and conduct as the
first charge. The jury trial resulted in a conviction and ten year sen-
tence. The federal district court voided the second conviction and
ordered defendant released to be retried under Section 713. 3. After
recognizing the difference between the case before it and the Pearce
situation, the court concluded that difference to be of "little impor-

tance. ' After quoting the language in Pearce in which the Supreme Court

expressed its concern with protecting a defendant's exercise of his
right to appeal, the court stated:

This same principle must apply to all state officials,
including the county attorney. Fear that the county at-
torney may vindictively increase the charge would act
to unconstitutionally deter the exercise of the right of
appeal or collateral attack as effectively as fear of a
vindictive increase in sentence by the court. The re-
spondent argues, however, that the same act can
supply evidence for conviction of more than one crime,
and that the countv attorney has discretion as to which
of several charges will be presented. The Court
agrees with thede general statements, and nothing in
this order should be construed to limit the discretion
of a prosecutor, prior to trial, as to what charge or
charges will be presented. However, once, as here,

a conviction has been obtained, even though it may
later be voided on appeal or collateral attack, the

75301 F. Supp. 793 (D. Towa 1969).

18

language and holding of Pearce lead to the inescap-
able conclusion that the charge may not be increased
so as to subject the defendant to greater punishm ent,
unless there is some legally justified, compelling
reason for so doing. R is equally unfair to use the
great power to the county attorney to determine what
charge a defendant will face to place a defendant in

the dilemma of making an unfree choice as to whether
to appeal or to make a collateral attack. As in Pearce,
"the fact remains that neither at the time [the in-
creased charge was filed], nor at any stage in this .
habeas corpus proceeding, has the State offered any
reason or justification for that [increased charge]
beyond the naked power to impose it."

Thé »courtr noted that under Iowa's indeterminate sentence law the trial
judge had no choice of whether to increase the sentence. Once a prison
term was required, the judge could impose only the statutory maximum,
which was ten years under section 718. 2. The point of this is that in
such a jurisdiction it is clearly the prosecutor's decision, not that of
the judge, that raises the Pearce problem.

A comparable issue arising in connection with a4 prosecutor's deci-
sion to invixe a state's habitual offender or recidivist statute after a
defendant's successful appeal can be anticipated. Even though a major-
}ty of these statutes require a prosecutor to invoke them where appli- °
cable, they are usually used in orily a small percentage of the cases to
which they might apply. Thus a prosecutcr may not have invoked a
recidivist statute in connection with a conviction—especially if it was
based on a guilty plea—but may decide to do so after that convietion
has been reversed. The time limits on the use of these statutes are
normally such as to not prohibit their use at the time of retrial.

- While no court has dealt with this problem since Pearce, a 1968
Kansas decision, State v. Young,81 is illustrative of the problem.
Defendant was convicted of robbery in the first degree and sentenced to
not less than ten nor more than 21 years. This was set aside and a
new trial ordered. He was retried on the same charge but prior to the
new trial the state invoked the Kansas Habitual Criminal Act and after
the second conviction he was sentenced to not less than 20 nor more

81200 Kan. 21, 434 P.2d 820 (1968).
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than 42 years, the penalty under the Habitual Criminal Act leading to
the increase. This was affirmed by the Kansas Supreme Court in the
face of defendant's argument, anticipating Pearce in effect, that he had
been denied due process as a result of the increase.

The interesting thing about the opinion is its suggestion that if the
county attorney acted willfully and in bad faith in invoking the recidivist
statute, the court might not permit its use. However, they placed the
burden of establishing that he had so acted on the defendant, who failed
to meet the burden in Young. Pearce rejected the idea of placing on the
defendant the burden of showing that the court acted vindictively in im-
posing a higher sentence. Because of the possibility of such vindictive-
ness, Pearce treats any increase as if it were based on vindictiveness
unless the court gives its reasons for an increase, which reasons are
limited to certain conduct. Pearce, then, undercuts the approach of the
Kansas court, If Pearce applies to a prosecutor's acts of discretion (as

I have argued that it does), then a sentence increase cannot stand unless -

the prosecutor shows he exercised his discretion because of defendant's
conduct since the first sentence. The burden would no longer be on de-
fendant to show bad faith in invoking the recidivist statute—a very diffi-
cult burden to meet. The burden would be on the prosecutor to justify
his action in terms of Pearce. 83

C. Pearce and Its Effect in Other Procedural Settings
1. Trials de Novo on Appeal from Inferior Tribunals

A "Pearce" issue that has received considerable attention from the
courts involves a defendant who has been convicted of a relatively minor
offense in an inferior state court, such as a traffic, county, or justice
of the peace court, and then takes an appeal of right to a superior
court where he receives a trial de novo, is convicted and given a higher
sentence than that imposed by the inferior tribunal.8% A majority of

83 0ne problem with this argument is that most recidivist statutes are not
worded so as to give the prosecator any discretion in their uge, * * *

But where the practice has been for the prosecutor to exercise digcretion,
for purposes of Pearce the situation should be treated as if he had been given
discretion by the statute.

85Lemieux v. Robbins, 414 F.2d 353 {1st Cir. 1969), cert. denied, 90 S. Ct.

1247 (1970); Torrance v. Henry, 304 F. Supp. 725 (E.D. N.C. 1969); Cherry v.
State, 9 Md. App. 416, 264 A.2d 887 (1970); People v. Olary, 382 Mich. 5569,
170 N.W.2d 842 (1969); State v. Spencer, 276 N.C. 535, 173 S.E.2d 765 (1970);
State v. Sparrow, 276 N.C. 499, 173 S.E.2d 897 (1970); Evans V. City of Rich-
mond, 210 Va. 403, 171 S.E.2d 247 (1969).
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these courts have concluded that Pearce doe

: s not apply and

'the increased ser}tence received in the course of supc%}'; pl;c‘oc};:gfrgpheld
I‘he1 cqurts refusing to apply Pearce have engaged in a more extended
analysis of the problem than have their Pearce-applying counterparts.

In essence they have pointed to the following distincti
o ) ing distinct
considerations in refusing to apply Mg ctions as the key

(i) The increased sentence waé im i
: posed by a different court
than imposed the first sentence; in Pearce the increased
sentence was imposed by the same court.

(i1) The seconc full trial (de novo) is awarded as of right
without rega.rd‘to whether error was committed in the
course.of the first trial; Pearce involved a new trial
necessitated by error in the earlier cénviction.

(iii) The first sentence is usuall j '
' y imposed by a "'judge"
is not legally trained. F ¥ 8 Andes” who

While there are other distinctions, thes
. ’ e appear to be the most signifi-
cant and the ones which have thus far been the most influential. fenttt

The significance of the first distinction is n i

] ot entirely clear. Pre-
§umably the f?.ct that the increase is imposed by a differeslrmt court thI;l
imposed the first sentence indicates the improbability that the increase

+ . resulted from vindictiveness. Since the court imposing the new, higher

s.entence was not the one who imposed the first sentence, i

hkely t9 fee} the need o punish the defendant for having ,selt :sigiadtt;xz -
conv_1ct1on giving rise to the first sentence. However, as indicated
earlier, Pearce is concerned with more than judicial, vindictiveness

and the absence or unlikelihood of such vindictiveness does not con-
clusively establish Pearce's inapplicability. Pearce's broader con-
cern—-tq Qrotect a defendant's right to appeal—may still require its
applica}nhty to any procedure where the state has provided the defend-
ant a right to appeal, as is clearly the case in this setting. |

The second distinction is a more significant one; that ti
. one that ties into
the question of Pearce's applicability to appellate review of sentencing,

86 R
Of the cases in the preceding footnote, Lemieux, Olary, Spencer, Spar-

row, and Evans have refused to apply Pearce to the case before tl
; S e } em. .
and Cherry found Pearce applicable. iem. Torrance
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to be discussed in the next section. The trial de novo on appeal from

an inferior tribunal is of right. The appeal may be taken and a full

new trial granted without regard to whether or not there was error in
the first trial. Does Pearce only apply to an appellate process designed
to correct trial errors leading to the first conviction? The argument
for an affirmative answer is best set out through the language of three
decisions on this issue.

In Pearce the defendant was given a new trial
on his appeal from an incorrect ruling which was
adverse to him. The court's error necessitated the
appeal. Under thosefacts the imposition of addi-
tional punishment would in effect have penalized him
for asking the court to correct its error.

Nor, unlike the situation in Pearce, need he
demonstrate error, constitutional or other, ina
first trial to secure a second trial, which very
proof of error gives the state the opportunity to in-
crease the punishment.

There {Pearce] it could be said that if defend-
ant had been properly tried the first time and con-
victed, his sentence undoubtedly would have been
the same as was imposed on him and that, therefore,
with errors and violations of his constitutional rights
having occurred which contributed to his first convic-
tion, the harsher second sentence would amount to
penalizing him for appealing and seeking a fair and
valid trial. That this could give rise to a question
of whether defendant had been accorded due process
is evident. Here, under Michigan procedure then in
effect, nc such thing has happened. Defendant was
convicted in justice court, took an appeal as of right
to circuit court in which the question of possible
errors in the first trial is not considered, hut a trial
de novo, without regard to the first, is accorded
defendant.

The concept of due process is concerned with a defendant being
able to achieve one fair and valid trial before conviction. Pearce's
standards are based on that constitutional concept. They were
designed to keep a state from preventing a defendant from obtaining
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one fair trial by the tactic of placing him in a dilemma as to whether
or not he should appeal because he might receive a higher sentence.
Pearce first holds that it would violate due process to prevent the
defendant from setting aside a conviction based on constitutional
error. The Court then says:

But even if the first conviction has been set aside
for non-constitutional error, the imposition of a
penalty upon the defendant for having successfully
pursued a statutory right of appeal or collateral
rgrlnedy would be no less a violation of due process
of law.

The language in Pearce about defendant's right to appeal and the
need to protect it stems from the need to secure an error-free trial.
In discussing its concern with vindictiveness the Court said: ""Due
Process of law . requires that vindictiveness against a defendant
for having successfully attacked his first conviction must play no part
in the sentence he receives after a new trial. "

In a trial de novo after appeal from an inferior tribunal of right
the defendant does not get a new trial hecause of error, constitutional
or otherwise, in the first trial. His new trial is not the result of '
""having successfully attacked his first conviction.'" He gets the new
trial in the superior level court of right without having to attack the
first conviction at all. To read Pearce as applying to any process
giving the defendant a right to appeal is to read it too broadly. It is
true that any potential increase in sentence puts a defendant in the
dilemma described earlier in this article~buf. that dilemma was un-
constitutional only because it might have prevented defendant from
seeking correction of an error-based conviction. If the appeal and
re}taliial are unrelated to the correction of error, Pearce is inappli-
cable.

There are several reasons, however, why this distinction should
not lead to the conclusion that Pearce is inapplicable here. First of

-~ all, one must decide the purpose of giving the defendant an appea} of

right from an inferior court and a completely new trial at the next
court level. Do statutes establishing this right do so because a trial
before a nonlawyer is an inherently unfair trial and the state has pro-

‘vided the appeal and de novo trial to protect the defendant against con-

viction in an inherently unfair setting? If that can be established as
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the purpose of this procedure, we are then talking about an appellate
process designed to prevent an erroneously based conviction. The
narror"” is built into the trial process when that process is not gov-
erned by a judge trained in law. If this is so, the rationale of Pearce
requires that the defendant’'s right to appeal from an inferior court
conviction be protected once granted and that it not be lim ited by the
prospect of an increased sentence.

Moreover, what of the defendant who claims his first conviction
in the inferior tribunal resulted from error in the usual sense of that
term ? The appeal of right and trial de novo will be the only means
open to him for correction of the error, even though he can obtain
this new trial without the necessity of demonstrating error to an
appellate court. Yet his appeal may actually be based on a claim of
error.

Reaching a conclusion on this issue requires consideration of the o
third distinction between Pearce's facts and this procedure: the author- -
ity imposing the first sentence was not legally trained. Pearce is con-
cerned, in part, with individualization of sentencing, which concept
recognizes that the state as well as the defendant has an interest in
sentencing. Where the first sentence was imposed by a nonlawyer, '
who may be the judge in the inferior courts, his lack of legal training
probably prevents his having a "'deep understanding with respect to
proper punishment. ' Moreover, it is very unlikely that the inferior
court imposing the first sentence was provided with much information
about defendant's background by way of probation or presentence repors.
These would at least be available in the superior court, even if they
might not be used in small cases. As will be seen in my subsequent
digcussion of Pearce and the guilty plea procedure, it would be an
overstatement to say that Pearce requires one fully individualized
sentencing determination before its prohibitions on sentence increase
take effect. However, since the presence of a legally trained jurist at
the first sentencing is such an essential factor in obtaining a sentence
determination that is fair to the state as well as the defendant, the
absence of this factor certainly is a strong argument for permitting

“the superior court to increase the sentence without regard to Pearce.

Despite the significant distinctions between this procedure and
that involved in Pearce, I would conclude that Pearce is applicable to
any sentence increase after conviction in the superior court. The
second distinction has been too easily made and accepted. The first
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conviction may have been erroneous either because of the judge's lack
of legal background or because of error in the usual sense. As to the .
third distinction, while Pearce is concerned, in part, that a sentence
be individualized to reflect the interest of the state, that is not its
primary concern or else the Court would have permitted a sentence

. increase where the first sentence was based on a plea of guilty—a

clear instance, in many cases, where the defendant did not receive ™
the maximum sentence he deserved if the state's interest had been
fully considered. Moreover, if the Court had been primarily concerned
with individualizing sentences, it would not have placed any limits at
all on sentence increase after retrial, Pearce's broad rationale—to
protect a defendant's right of appeal in order to insure him one error-
free trial—should be controlling here and prohibit a sentence increase
by the superior court except within the terms of Pearce.

- 2. Appellate Review of Sentencing

Sixteen states have established a statutory procedure for an ap-
pellate review of the sentence.®? Six of these states clearly permit
that review to result in an increased sentence. %8 Does Pearce pro-
hibit an increase in this procedural setting? The issue might again
be framed in terms of whether Pearce is applicable to any appellate
right which the state gives a defendant or whether it only applies to

v

o1 Alaska Stat. § 12.55,.120 (Supp. 1969); Ariz. Rev. Stat. Ann. § 13-1717
(1956); Cal. Penal Code § 1237 (West 1970); Conn. Gen. Stat. Rev. §§ 51-194,
51-195, 51-196 (Supp. 1970); Fla. Stat. Ann.§ 932.52 (Supp. 1969); I11. Rev.
Stat. ch. 38, § 121-9 (Smith Hurd 1964); Towa Code Ann. § 793.18 (1966); Ky.

R. Crim. P. 11.42; Me. Rev. Stat. Ann. tit, 15 §§ 2141~-44 (Supp. 1970); Md.
Ann. Code art. 26,55 132-38 (1966); Mass. Gen. Laws Ann. ch 278,88 28A6D
(Supp. 1969); Mont. Rev. Codes Ann, §§ 95-2211, 99-2501 to 99-2504 (1969);
Neb.' Rev. Stat. §29-2508 (1964); N.Y. Code Crim. Proc.§§513,764 (McKinney

%1995585); Ore. Rev. Stat.§8138,050, 168.090 (1969); Tenn. Code Ann. § 40-2711

98 Alaska Stat. s 12.55.120 (Supp. 1969); Conn. Gen. Stat, Rev.§§51-194-
51-195, 51-196 (Supp. 1970); Me. Rev. Stat, Ann. tit. 15,85 21412144 (Supp.
1970); Md. Ann. Code art. 26, 132-138 (1966); Mass. Gen. Laws Ann, ch.
278,88 28A-D (Supp. 1969); Mont. Rev. Codes Ann.§8 95~2211, 95-2501 to
95-2504 (1969).

- Infour states it is not clearly stated in the statute that the sentence can be
increased, but it is not expressly prohibited. Cal. Penal.Code § 1239 (West
1957); Ky. R. Crim, P. 11.42; Ore. Rev. Stat.§% 138,050, 168, 090 (1969)
Tenn. Code Ann. § 40-2711 (1955). ‘
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appeals designed to overturn a conviction based on error, constitu-
tional or otherwise. Unlike the situation in the appeal and trial de
novo, it is clear that an appeal as to a sentence does not suggest or
involve an unfair conviction.

A Maryland court of special appeals has upheld a sentence in-
crease imposed following an appeal for a review qf a sentence under
Maryland Code article 26, Sections 132-138 with the cryptic asser-
tion that Pearce ''applies only to new trials.' 100 However, a con-
curring opinion contained the following analysis is support of the
result:

I think it clear that the rationale [of Pearce] is that a
defendant who has been improperly convicted, whether
by constitutional error or nonconstitutional error, and
who has been given the right to attack the conviction,
either on direct appeal or collaterally, must be free,
even of the apprehension, that he will be punished for
attacking the conviction. For it would be a flagrant
violation of due process for a defendant, given the
right to attack his conviction, to be forced to stand
improperly convicted by fear of additional punishment.
This rationale loses its force when there is no ques-
tion of an improper conviction.

No question of the validity of a conviction is in-
volved in the right to review of sentence bestowed
upon a defendant by Md. Code, Art. 26  132-138.

For the reasons discussed in the preceding section on trial de novo I
believe this is a proper reading of Pearce and a correct analysis of
the issue before the court.

While the possibility of such an increase in sentence places a
defendant in a dilemma as to whether he should exercise the right of
appeal given him as to his sentence, such a dilemma is unconstitu-
tional under Pearce only if it might serve to discourage a challenge
to an erroneous conviction. Since the appellate procedures for sen~
tence review are not designed to challenge the conviction, Pearce's
holding and rationale are not broadenough to cover a sentence in-
crease in this procedural setting.

1OQLRol'Jinscm v. Warden, 8 Md. App. 111, 258 A.2d 771 (1969).
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Should Pearce be extended to prohibit sentence increases here ?

| The American Bar Association's project on Minim

Criminal Justice has dealt with the issue of Whethel;mar? Z;l;i;:l-gfefor

,: ?eview of sentencing should be permitted to lead to a higher sentence

j In its Standards Relating to Appellate Review of Sentences.i%2 The

i proc.luct of their discussion was substantial disagreement between the

i Advisory Committee and the Special Committee as to wh;ether the

| appella.te ~ourts should be empowered to increase the sentence. While

j their disagreement preceded Pearce, Pearce contains no direc;; answer
1 on this issue. I would argue that in view of the strong arguments :

against Pearce's applicability, and in view of the substantial split of

« opignon within the ABA project as to the wisdom of permitting such

an increase, those states providing for an increase in connection with
4 appellate review should continue to uphold this practice pending'

? further Supreme Court proncuncement or legislative action,104

3. Guilty Pleas

Although the Pearce facts did not involve a guilty plea, in Simpson

v. Rice, the companion case, the defendant had ‘

i . . 1 pled guilty, was sen-
L tencgd to 10 years in prison, had his conviction set aside,y and was

j retried. The .?econd conviction resulted in an aggregate sentence of
25 years. While the Supreme Court's opinion focused on Alabama's

failure to give Rice credit for time already served as part of the first

| sentence, they affirmed the judgment of the lower feder

had barred an increase in sentence on retrial even thougali ’frijélrf'ﬁisﬁ;hat
| sentence was imposed following a guilty plea. Moreover, Justice
LBlaf:k's opinion is critical of the majority for having imposed these

i limits where the initial sentence followed a guilty plea. Thus it is

] tlear that Pearce's criteria as to when a sentence may be increased
apply to a case where the first sentence was imposed in connection

102 . i
ABA Project on Minimum Standards for Criminal J ustice, Btandards

Belating to Appellate Review of Bentencing § 3.4 (1967). The standards proposed
{in the Tentative Draft with amendments were approved by the House of Delegates

104 . . . .
It is interesting to note that the First Circuit, in footnote 2 in Marano v.

i Umtegl States, 374 F.2d 583 (Llst Cir. 1967), specifically indicated that they did

lot wish their decision to be understood as suggesting any impropriety in the
%\Sentence review procedure established by Massachusetts which permits a

- j\reater sentence in comection with the review. '
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with a guilty plea as well as when it follows conviction pursuant to a
full trial and full sentencing procedure.

This is troubling® Many guilty pleas are obtained as the result
of an agreement that the prosecutor will recomm end to the court that
defendant receive favorable treatment in sentencing. When the court

follows the recommendation, as it must to make the guilty plea process .

work, the sentence imposed will be unlikely to reflect the kind of in-
dividualization that is the goal of modern penology. There has been
no trial during which the judge has observed the defendant or heard
him testify. There may not have been the kind of presentence investi-

. gation obtained in nonguilty plea cases. Even if there were such an

investigation, the judge would usually be unable to make full use of
information detrimental to the defendant because of the plea bargain
a& to sentence leniency. While there are sound justifications for this
leniency when the process ends with a guilty plea, ina "Pearce' ‘
situation it does not. There the defendant who has pled guilty gets the
plea set aside, has his case remanded, enters a not guilty plea, and
is retried. If he is again convicted, Pearce limits his sentence to
that imposed at the time of conviction pursuant to the plea, absent
conduct meeting the Pearce criteria. .

The troubling aspect of this is that the first sentence was deter-.
mined and limited, in part at least, by the bargain with the defendant
who gave up his right to contest guilt in exchange for favorable sen-
tence treatment. Now he has broken his part of the bargain (the guilty
plea), but under Pearce the state is still bound to their part of the
agreement (the lenient sentence). In view of this, an argument could
be made that the Court should have limited the applicability of Pearce
to cases where the court imposing the first sentence had a complete
opportunity to individualize the sentence. This would have insured at
least one sentencing process that fully considered society's interests,
a5 well as defendant's interest insofar as the defendant was in need
of more extended incarceration for purposes of rehabilitation or his
own safety. This would have exempted the guilty plea procedure from
the limits of Pearce.

I suspect there are at least three reasors why the Court included
the guilty plea process within Pearce. First, the court was concerned
with the possibility of vindictiveness towards a defendant who gets his
£irst conviction set aside. The guilty-plea defendant who "oreaks his
bargain’' and gets his plea. set aside would seem to be a far more
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likely candidate for judicial vindicti
_ > fo iveness than the de
i%ége?ttgéss;ﬁvmuo% firom the start. Here is a fellow \ffi%digg Y‘ggl?;s
. em and is, accordingly, a far m "sui "
for judicial wrath Seco’ndl ’ e et
L w. . y, to exempt the guilty-plea d
Pearce's limits on increasing hi i T e
! . ; g his sentencing would certai
Z;sc ;iscis.l?:n as to whethe? or not to challengge an mvolznigl;lg sxf'figE
eroed lgtéll y plea and lim 1.t tl}e exercise of his right to do this by appeal
or col go?;?ilozetrl?:tdi;vflhmgly’ the court may have been reluctant L:;E
: ved recognition of the often camouf
that the sentencing judge in the guilty plea process does notlfalieig fca(.;;;c*

sider the question of how long a d
efend 3
from the point of view of the gstate. ant should be incarcerated

Conclusion

Pearce represents an attem
| . pt to resolve the issue of s i
gizg:: gil :ﬁtr;ﬁhlzet\&;lefg the poles of unlimited increase arelgtigc‘;-l .
atall, a ug e opinion leans toward th
The opinion has created man D
) y more problems than it solved
ever, Ibelieve the opinion is su Tralo pre-
. ; : pported by the basic rationa -
i:;tféi tll?et:fiua{g;c})?f ?}?d the application of that rationale ho%gspfl?e
) . e myriad issues that have arisen and
Zg;%%t\eﬁ;u%)ea 1Ellziengc;ept.a.nce of an extreme position—-such as Z%%)lding
s0lu ny increase—might have avoided som '
problems, I believe theopinion's more flexi oh comrabont
; £ lexible approach 8
a desirable method for handlin o L
. hod g one area of the criminal law., Whi
gearge is a beginning, not an end, it is a beginning that providVest1 e
ound guidance for the golution of the problems to follow.

Notes

1) Despite Professor Aplin's thoughtful analysis, i
' ysis, it is im

i% sxg;gg;:fl:; 251 clilihcft clgtizl;soz e(}ilqesz ’(cil}az‘many courts I:,1a.ve readpg:;ar[:;
be incurred l;y upsetting a crim;!mu;isccligvﬁ?’ e etaton. to)

» al cx . In many states, fo
example, a harsher sentence imposed by alj?;;y whichya def dant
gi,nir;o; 2;?;;121&1"1157 waive Wit%lout the consent of pr(osecutor angnjjﬁt)
pelritotialo ebnowio may withstand constitutional attack. And, though
e gsu > ably that only conduct occurring after the first sentence
; y e use undgr Pearce to enhance a later sentence, a small num-

er of resistant courts have found it permissible to increase the later
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sentence on the basis of facts which occurred before the first sentence
but which came to light only after its imposition. Moreover, his no-
tion that subsequent conduct must be of a criminal variety to support
an enhanced sentence has not yet received widespread acceptance. Ac-
cordingly, matters such as the inmate's behavior record in prison
need to be considered in anticipating whether there is a substantial
chance of his receiving an enlarged penalty should be successfully set
aside his existing conviction. The possible use of one's prison record
for Pearce purposes, incidentally, makes all-the more important the
need for some semblance of due process at prison disciplinary hear-
ings.

2) With respect to "prosecutorial vindictiveness,' Aplin, armed
with the important district court opinion of Sefcheck v. Brewer, 301
F. Supp. 793 (D. Iowa 1969), concludes that Pearce prohibits a prose-
cutor from vindictively lodging additional charges against a defendant
for having successfully overturned his conviction. At the least, Aplin
argues, the State should be required to establish a non-vindictive jus-
tification for its action. ' '

Once again, Aplin's approach is not universally accepted. The
risk of the State filing additional charges is not an insubstantial one. *

[Reprinted from the Arizona Republic, November 7 , 1989 p. 25]

*Prosecutor accused of retaliation threats

The Yavapé.i County prosecutor yesterday was accused of improper threats
of retaliation against a criminal defendant if the defendant persisted in appealing
from his admittedly illegal prison sentence.

The defendant is Ira Datsi, a Camp Verde Yavapai Indian represented by
Prescott attorney H. K. Wilhelmsen and Prof. David Wexler from the Univer~
sity of Arizona law college's postconviction legal assistance clinic. They
asked the state Court of Appeals to nullify the prison sentence of two to threel
~ years given Datsi in Yavapai County Superior Court for misdemeanor escape
with a prior felony conviction.

They said misdemeanor escape is not included in the statutory list of
misdemeanors for which repeat offenders are subject to enhanced punish~
ment, so Datsi's punishment should have,been no more than a jail term of
six months which he already has exceeded in prison,
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sentence on the basis of facts which.occurred before the first sentence
but which came to light only after its imposition. Moreover, his no-
tion that subsequent cenduct must be of a criminal variety to support
an enhanced sentence has not yet received widespread acceptance. Ac-
cordingly, matters such as the inmate's behavior record in prison
need to be considered in anticipating whether there is a substantial
chance of his receiving an enlarged penalfy should be successfully set
aside his existing conviction. The possible use of one's prison record
for Pearce purposes, incidentally, makes all the more important the
need for some semblance of due process at prison disciplinary hear-

ings.

9) With respect to "prosecutorial vindictiveness, " Aplin, armed

" with the important district court opinion of Sefcheck v. Brewez, 301

F. Supp. 793 (D. Iowa 1969), concludes that Pearce prohibits a prose-
cutor from vindictively lodging additional charges against a defendant
for having successfully overturned his conviction. At the least, Aplin
argues, the State should be required to establish a non-vindictive jus-
tification for its action. T - '

Once again, Aplin's approach is not universaily accepted. The .
risk of the State filing additional charges is not an insubstantial one. *

[Reprinted from the Arizona Republic, November 7, 1968 p. 25]

*Prosecutor accused of retaliation threats

The Yavapai County prosecutor yesterday was accused of improper threats
of retaliation against a criminal defendant if the defendant persisted in appealing
from his admittedly illegal prison sentence.

The defendant is Ira Datsi, a Camp Verde Yavapai Indian represented by
Prescott attorney H. K. Wilhelmsen and Prof. David Wexler from the Univer-
sity of Arizona law college's postconviction legal assistance clinic. They
asked the state Court of Appeals to nullify the prison sentence of two to threel

* years given Datsi in Yavapai County Superior Court for misdemeanor escape

with & prior felony conviction. -

They said misdemeanor escape is not included in the statutory list of
misdemeanors for which repeat offenders are subject to enhanced punish-
ment, so Datsi's punishment should have been no more than a jail term of
six months which he already has exceeded in prison.
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Though some, inciuding Justice Brennan, have argued that the State

- ought to be precluded by double jeopardy harassment principles from

withholding certain charges and saving them for a rainy day, the
Supreme Court has not yet seen fit to cast in constitutional t,erm'e*s' a
rule of compulsory joinder of offenses. Ashe v. Swenson, 397 U.S. .
436 (1970). If relief against such a practice is to be had, it must be
sought, as Aplin suggests, under a due process Pearce rationale. R
Although Pearce's proscription against prosecutive vindictiveness
would seem especially compelling in a situation where the defendant’s
challenge to his conviction did not breach a plea bargain agreement’
(see note 4, infra), it weuld be unwise at this stage to be overly con-
fident of Pearce's reach even in that setting. Recently, for example, .
the University of Arizona Post-Conviction Legal Assistance Clinic o
filed a habeas corpus petition, without success, in a case directly

i on point.

e RS 4 e

To their motion to nullify the prison sentence Yavé i
. pai County Attorne
Thelton D. Beck's reply was a motion for delay in which he said: ¢ Y

- He.would admit the sentence was erroneous if Datsi insisted on
pressing his a..ppeal for freedom from it, but hte county attorney's office
then would reinstate a dismissed burglary charge against Datsi.

— On the other hand, the burglary charge would be d e T _"
appeal were dropped. Yy g ropped if Datsi's

Regarding Beck's motion, Wexler yesterday told thé a

. . ppeals court

tha;t’ the U,S. Supreme Court has declared that it is improper for prosecutors
to "prevent through threats of retaliation the assertion of errors leading

to the upsetting of a conviction," 4

x k%

But Pres'iding Judge Francis Donoirio of Department A. Division 1 of

the appea}s court told Beck that "your motion has some statem ents that
may require us to comment,’ Donofrio and his fellow judges took the case

under advisement.

. ‘Beck told the judges that he was at one time convinced that Datsi's
prision sentence was a legal one for a prior offender. But he said he now
agrees the sentence was erroneous,
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There, the inmate had been apprehended with a pistol near the
scene of a robbery and was changed with robbery, convicted, and sen-
tenced. Three and one~half years later, his robbery conviction was
reversed and he was retried for robbery and acquitted. On the eve of

‘his robbery acquittal, he was first charged with unlawful possession

of a pistol, which led to a conviction and to a four to five year sen-
tence, beginning on the date of sentence. To the Clinic's argument
that the belated filing of the pistol charge was proscribed by Pearce,
the Federal District Court responded simply that "petitioner does not
allege any specific facts showing that the purpose of the [pistol] charge
was harassment or punishment for the use of a legal remedy. Peti-
tioner's conclusory pleading as to the harassment and punishment in-
volved in the [pistol] charge fails to meet the [required] specificity
test." Forteson v. Eyman, Civ. No. 70-462 (D. Ariz. Nov. 2, 1970)
(unreported). Though Forteson may backhandedly recognize Pearce's
applicability in a case of demonstrated vindictiveness, it certainly
does not follow the suggestion of Aplin or of Sefcheck v. Brewer, 301
F. Supp. 793 (D. Iowa 1969), which would have the State shoulder the
burden on the vindictiveness issue.

3) It should be noted that if Pearce is not read to preclude the
filing of additional charges after an inmate sets aside his conviction,
those additional charges may even result in a heavier penalty than the
one that had been successiully set aside. Further, unlike the situation
in Pearce, where the defendant was reconvicted of the same offense
and was accordingly entitled, under the double jeopardy clause, to
credit for the time spent in prison under his first conviction, an inmate
who sets aside his conviction only to have additional charges lodged
against him is by no means clearly entitled to credit the time served
under the first offense against the sentences imposed pursuant to the
additional, separate offenses. In Forteson, supra, for example, the
petitioner sought to have the three and one-half years served on his
robbery conviction credited against the four to five year sentence im-
posed pursuant to the later pistol conviction, but, because of the
separate nature of the two offenses, he was unable to persuade the
habeas court to grant the requested relief. But cf. Summers v. Warden,
440 P. 2d 388 (Nev. 1968) (credit required where same acts constitute
basis of second conviction, though charges not identical).

4) With respect to "guilty pleas, " Aplin concludes, with some
misgivings, that Pearce's presumptive sentence ceiling ought to apply
even where the defendant entered his plea in turn for a promised sen-
tence concession -~ should the defendant later upset his plea, he should
not ordinarily be subjected to a greater penalty on retrial.
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Though he does not squarely address the issue, his remarks in.
the guilty plea section and with respect to prosecutive vindictiveness

-indicate that he would probzbly extend the thrust of Pearce to cover

another variety of plea bargain situation: one where a defendant charged
with several offenses will plead guilty to one of them in exchange for
the dismissal of the remainder. '

Arguably, Pearce might prevent the State from refiling the dis-
missed charges if the defendant breaks his side of the bargain and up-
sets his plea. Or, Pearce might be read not to preclude the refiling
of the charges but might prohibit the imposition of a sentence greater
than that originally imposed. But reliance on Pearce's protection in
those situations is risky indeed. See Williams v. McMann, 436 F.2d
103 (2d Cir. 1970).

Often, a plea bargain is enforced by written stipulation, -signed by
the defendant and his counsel, to the effect that "It is hereby stipulated
by defendant and his counsel that this amended information i filed
without cbjection for the purpose of entering a plea of guilty; it is
further stipulated that if at a subsequent time, this plea be withdrawn
for any reason, this information may be re-amended without objection
to allege the charge contained in the original information.” And a
recent Arizona appellate decision is not alone in cautioning defendants
that "if defendant now wants to relinguish her plea bargain and open the
dismissed charges against her, she, and not this court, must 50 decide.
Defendants involved in plea bargains should not labor under the mis-
conception that if their bargained guilty plea is set aside they are free
of all charges. At best, they may be free of their bargain." State v.
Myers, 12 Ariz. App. 409, 410, 471 P.2d 294, 295 (1970). See also
United States v. Wells, 430 ¥.2d 225, 230 (9th Cir. 1970).

5) In the narrow situation of pleading guilty to a lesser~included
offense, one court has protected a defendant against being charged with
the greater offense after he successfully attacked his plea. Mullreed
v. Kropp, 425 F.2d 1095 (6th Cir. 1970). The Mullreed court, how-
ever, did not invoke Pearce, but relied instead on the "implied ac~-
quittal” doctrine of Green v. United States, 355 U.S. 184 (1957), made
binding on the States by the double jeopardy decision of Bentor v. Mary-
land, 395 U.S. 784 (1969). :

In Green, discussed supra in Justice Douglas' opinion in Pearce,
the defendant had been charged with first degree murder but was con-
victed of murder in the second degree. After securing a reversal of
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his second degree murder conviction, he was retried and this time
convicted of the greater offense. The Supreme Court, on double jeop-
ardy grounds, found the defendant to have been "impliedly acquitted"
of first degree murder when, in his initial trial, the jury found him
guilty of the lesser-included offense. :

Mullreed drew no distinction between a trial resulting in convic-
tion for a lesser-included offense and in a guilty plea to a lesser-in-
cluded offense. Accordingly, a plea to unarmed robbery foreclosed a
later prosecution of the defendant for armed robbery. But Mullreed
seems so far to be law only in the Sixth Circuit. More common is the
view taken by the Tenth Circuit in Ward v. Page, 424 F. 2d 491 (10th
Cir. 1970), that a plea of guilty to a lesser-~included offense is in no
sense an acquittal of the greater offense, that jeopardy has not at-

. tached with respect to the greater offense, and that prosecution for
that offense can occcur without constitutional objection should the plea
to the lesser offense be somehow vacated.

6) As noted in Pearce, the Fourth Circuit, through its own
decisions, developed a Pearce-like doctrine even before Pearce was
announced by the Supreme Court. Invoking a Pearce precursor, the
Fourth Circuit in Whaley v. North Caroling, 379 F.2d 221 (4th Cir.
1967), held unconstitutional an interesting type of resentencing. In
Whaley, the defendant was sentenced on several charges, the sen-
tence on some charges to commence at the expiration of the sentence
of the ""anchor" offense. When the defendant managed to overturn the
anchor charge, the dependent charges were remanded for reconsidera-
tion, and the trial court enlarged them. The Fourth Circuit found the
increase to be barred by the Constitution.

7) While this Note has dealt extensively with Pearce-related
risks, it is important to recognize that certain risks of seeking relief
from a criminal conviction involve concepts rather distinct from
Pearce. For instance, though the propriety of the practice is now
open to serious question on equal protection grounds in light of the
recent decision in Tate v. Short, 401 U.S. 395 (1971), the prevailing
practice still denies a non-bailed defendant mandatory credit on an
ensuing sentence for time spent in jail pending trial. See generally
Ibsen v. Warden, 471 P.2d 229 (Nev. 1970) (trial court precluded by
statute from giving credit). See also State v. Kennedy, 106 Ariz. 190,
472 P.2d 59 (1970) (credit discretionary with trial court). In jurisdic-
tions adhering to the traditional practice, therefore, the prospects of
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overturning one's conviction must be balanced against the prospects of
being unable to meet bail and the prospects of spending a considerable
period of possibly non-creditable time in a county jail awaiting trial.

If the time rermaining to be served on the existing sentence is not con-
siderable, the inmate may well opt to forego challenging his conviction.

Finally, though the Supreme Court in Waller v. Florida, 397 U.S.
387 (1970), prohibited successive municipal-State prosecutions, still
on the books are the "separate sovereignty' cases of Bartkus v. Illi- .
nois, 359 U.S. 121 (1959) and Abbate v. United States, 359 U.S. 187

| . (1959). Those cases hold that the double Jeopardy clause would not

bar dual prosecution—by State and Federal Governments—for a crim-

-inal act — such as bank robbery or flag desecration — violative of

the laws of each. In some instances it is possible, therefore, that an
inmate who successfully challenges his existing conviction may find
himself prosecuted by another sovereign. He may, too, find himself
with a heavier penalty and without credit for time served. Though it
might be possible to assert Pearce in that predicament, it is highly
unlikely that a court would find prosecutive vindictiveness in the ex-
ercise of discretion by a separate sovereign.

ADDITIONAL CASE: Colten v. Kentucky, 92 S. Ct. 1953 (1972)
Mr. Justice White delivered the opinion of the Court.

This case presents two, unrelated questions. Appellant challenges
his Kentucky conviction for disorderly conduct on the ground that the
conviction and the State's statute are repugnant to the First and Four
teenth Amendments. He also challenges the constitutionality of the
enhanced penalty he received under Kentucky's two-tier system for
adjudicating certain criminal cases, whereby a person charged with
a misdemeanor may be tried first in an inferior court and, if dis-
satisfied with the outcome, may have a trial de novo in a court of
general criminal jurisdiction but must run the risk, if convicted, of
receiving a greater punishment. '

* kX
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cky, like many other States,4 has a two-tier system for ad-
jud‘iclifgg llr:}s’s serious grim inal cases. In Kentucky, at the optipndof the
arresting officer, those crimes classified under s.tate %aw as mis ?1-
meanors may be charged and tried in a so-called inferior court, Wi ?re,
as in the normal trial setting, a defendant may sck‘xoose to have a tria hor
to plead guilty. I convicted after trial or on a guilty plga, h.0W<.av§.r,t ‘he
has a right to a trial de novo in a court of general criminal juris ~1§:. ion,
Brown v. Hoblitzell, 307 S.W.2d 739 (Ky. 195’7)., so long as he zp‘z ies
within the statutory time. The right to a new trial is absolute. .
defendant need not allege error in the inferior court proceeding.t I’ft ti
seeks a new trial, the Kentucky statutory scheme contemplat:es h:idi e
slate be wiped clean., Ky.Rule Crim. Proc: 12. 06. _Prosecutmn an
defense begin anew. By the same token neither t.he judge nor t?e jury
that determines guilt or fixes a penalty in the_trlal de novo is in a?yt
way bound by the inferior court's findings or Judgmgnt. Thfa cta?e ts o}
be regarded exactly as if it had been brought there in the firs nsta.qce.
A convicted defendant may seek review in thg state appellate cour f in
the same manner as a person tried initially in the general crlmir;ad
court. Ky.Rev. Stat.$23. 032 (1970). However, a defendant_ convicte
after a trial or plea in an inferior court may n(?t seek ordm.ary apt- il
pellate review of the inferior court's ruling. His recourse is the tria

de novo.
i initi i the States have in
While by definition two-tier systems throw.}ghout . ;
common the trial de novo feature, there are differences in the kind of

trial available in the inferior courts of first instance, whether known as
county, municipal, police, or justice of the peace courts, or are

“m.g., Ariz. Rev. Stat. Ann. v 22-371 et seq. (1956); Ark. Stat. Ann.

§ 44-501 et. seq. (1947); Colo. Rules Crim. Proc. 37(f); Fla. Stat. Ann.§ 932,52

. (1944), F.S.A.; Ind. Code 9-T13 et seq. (1971) IC 1‘971, 35—1_—11—2;
sitai?qStét. Ar)m. § 22-3610 et seq. (Cum. Supp. 1971); Me. Dist, Ct. CFIm.Sli?utle
37 et seq.; Md. Ann. Code Axrt, 5, 43 (1968 Replacement _Vol.); M10h‘.48§1. 20
Ann, §28-1226 (Cum. Supp. 1972), M.C.L.A.§ 774, 34; Minn. St?tt. §8 . Ci,;
633.20 et seq. (1967); Miss. Code Ann.§ § 1201, 1202 (Supp. 1971); Mo. §up.t t.
Rule 22, V.A.M.R.; Mont. Rev. Codes Ann. 95-2001 ef seq. (1947); Neb. Stat.
Ann., 29-601 et seq. (1964); Nev. Rev. Stat. 189.010 et seq. (1968); N, H.
Rev. Stat. Ann.§$502;18, 502-A:11-12 (1968); N. H, Stat. Ann. 36-15-1 et seq.

(Supp. 1971); N, C. Gen. Stat, 15-177 et seq., 20-138 (1965); N. D. Cent. Code’

; . . 6(r) {iii), P. 8.; Tex.
§ 33-12-40 et seq. (1960); Pa. Const. Sched. Art. 5,§ 1
Code Crim. Proc. Ann. Arts. 44.17, 45,10 (1966); Va. Code Ann. § 16.1-120
et seq. (1950); Wash. Rev. Code Ann. § 3.50.380 et seq. (Supp. 1971); W. Va.
Code Ann. 50-18-1 et seq. (1966).
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ctherwise referred to. Depending upon the jurisdiction and offense
charged, many such systems provide as complete protection for a
criminal defendant's constitutiona] rights as do courts empowered to
try more serious crimes. Others, however, lack some of the safe-
guards provided in more serious criminal cases. Although appellant

here was entitled to a six-man jury, cf. Williams v. Florida, 399 U.S.

78, 90 S. Ct. 1893, 26 L.Ed. 2d 468 (1970), which he waived, some
States do not provide for trial by jury, even in instances where the
authorized punishment would entitle the accused to such tribunal. Cf.
Duncan v. Louisiana, 391 U.§. 145, 88 8. Ct. 1444, 20 1. Ed. 2d 491
(1968). Some, including Kentucky, do not record proceedings and the

judges may not be trained for their positions either by experience or
schooling. ‘

Two justifications are asserted for such tribunals: first, in this
day of increasing burdens on state judiciaries, these courts are
designed, in the interest of both the defendant and the State, to provide
speedier and less costly adjudications than may be possible in the
criminal courts of general jurisdiction where the full range of con-
stitutional guarantees is available; second, if the defendant is not
satisfied with the results of his first trial he has the unconditional
right to a new trial in a superior court, unprejudiced by the proceed-
ings or the outcome in the inferior courts. Colten, however, considers
the Kentucky system to be infirm because the judge in a trial de novo
is empowered to sentence anew and is not bound to stay within the lim-
its of the sentence imposed by the inferior court. He bases his attack
both on the Due Process Clause, as interpreted in North Carolina v.
Pearce, 395 U.S. 711, 89 &. Ct. 2072, 23 L. Ed. 2d 656 (1969), and on
the Sixth Amendment's Doubie Jeopardy Clause. The issues appellant
raises have produced a division among the state courts that have con-

- sidered them as well as a conflict among the federal circuits,

Colten rightly reads Pearce to forbid, following a successful
appeal and reconviction, the imposition of a greater punishment than
was imposed after the first trial, absent specified findings that have
not been made here. He insists that the Pearce rule is applicable here
and that there is no relevant difference between the Pearce model and
the Kentucky two-tier trial de novo system. Both, he asserts, involve
reconviction and resentencing, both provide the convicted defendant
with the right to "appeal” and in both—even though under the Kentucky
scheme the "appeal” is in reality a trial de novo—a peualty for the
same crime is fixed twice, with the same potential for an increased
penalty upon a successful "appeal. "
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But Pearce did not turn simply on the fact of conviction, appeal,
reversal, reconviction, and a greater sentence. The court was there
concerned with two defendants who, after their convictions had been
set aside on appeal, were reconvicted for the same offenses and sen-
tenced to longer prison terms. In one case the term was increased
from 10 to 25 years. Positing that a more severe penalty after recon-
viction would violate due process of law if imposed as purposeful
punishment for having successfully appealed, the court concluded that
such untoward sentences occurred with sufficient frequency to warrant
the imposition of a prophylactic rule to ensure ''that vindictiveness
against a defendant for having successfully attacked his first conviction
. . . [would] play no part in the sentence he receives after a new trial
. . .'" and to ensure that the apprehension of such vindictiveness does
not "deter a defendant's exercise of the right to appeal or collaterally
attack his first conviction . . . 395 U.S., at 725, 89 S.Ct., at
2080.

Our view of the Kentucky two-tier system of administering crim-
inal justice, however, does not lead us to believe, and there is nothing
in the record or presented in the briefs to show, that the hazard of
being penalized for seeking a new trial, which underlay the holding of
Pearce, also inheres in the de novo trial arrangement. Nor are we
convinced that defendants convicted in Kentucky's inferior courts would
be deterred from seeking a second trial out of fear of judicial vindic-
tiveness. The possibility of vindictiveness, found to exist in Pearce, is
not inherent in the Kentucky two-~tier system.

We note first the obvious: that the court which conducted Colten's
trial and imposed the final sentence was not the court with whose work
Colten was sufficiently dissatisfied to seek a different result on appeal;
and it is not the court that is asked to do over what it thought it had
already done correctly. Nor is the de novo court even asked to find
error in another court's work. Rather, the Kentucky court in which
Colten had the unrestricted right to have a new trial was-merely asked
to accord the same trial, under the same rules and procedures, avail-
able to defendants whose cases are begun in that court in the first
instance. It would also appear that however understandably a court of
general jurisdiction might feel that the defendant who has had a due
process trial ought to be satisfied with it, the de novo court in the two-
tier system is much more likely to reflect the attitude of the Kentucky
Court of Appeals in this case when it stated that "'the inferior courts
are not designed or equipped to conduct error-free trials, or to ensure
full recognition of constitutional freedoms. They are courts of convenience,

98

& oSt i s o A i o g 0 2

BRI -

to provide speedy and inexpensive means of disposition of charges of
minor offenses.” Colten v. Commonwealth, 467,S.W. 2d 374, 379
(Ky. 1971). We see no reason, and none is offered, to assume that the
de novo court will deal any more strictly with those who insist on a
trial in the superior court after conviction in the Quarterly Court than
it would with those defendants whose cases are filed originally in the
superior court and who choose to put the State to its proof in a trial
subject to constitutional guarantees.

It may often be that the superior court will impose a punishment
more severe than that received from the inferior court. But it no more
follows that such a sentence is a vindictive penalty for seeking a super-
for court trial than that the inferior court imposed a lenient penalty.
The trial de novo represents a completely fresh determination of guilt
or innocence. It is not an appeal on the record. As far as we know, the
record from the lower court is not before the superior court and is
irrelevant to its proceedings. In all likelihood, the trial de novo court
is not even informed of the sentence imposed in the inferior court and
can hardly be said to have "enhanced' the sentence. In Kentucky, dis-
orderly conduct is punishable by six months in jail and a fine of $500.
The inferior court fined Colten $10, the trial de novo court $50. We
have no basis for concluding that the latter court did anything other than
invoke the normal processes of a criminal trial and then to sentence in
accordance with the normal standards applied in that court to cases
tried there in the first instance. We cannot conclude, on the basis of

* the present record or our understanding, that the prophylactic rule
announced in Pearce is appropriate in the context of the system by
which Kentucky administers criminal justice in the less serious crim-
inal cases.

It is suggested, however, that the sentencing strictures imposed
by Pearce are essential in order to minimize an asserted unfairness
to criminal defendants who must endure a trial in an inferior court with
less than adequate protections in order to secure a trial comporting
completely with constitutional guarantees. We are not persuaded, how-
ever, that the Kentucky arrangement for dealing with the less serious
offenses disadvantages defendants any more or any less than trials
conducted in a court of general jurisdiction in the first instance, as
long as the latter are always available. Proceedings in the inferior
courts are simple and speedy, and, if the results in Colten's case are
any evidence, the penalty is not characteristically severe. Such pro-
ceedings offer a defendant the opportunity to learn about the prosecu-
tion's case and, if he chooses, he need not reveal his own, He may also
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‘plead guilty without a trial and promptly secure a de novo triai in a court

of general criminal jurisdiction. He cannot, and will not, face the
realistic threat of a prison sentence in the inferior court without having
the help of counsel, whose advice will also be available in determining
whether to seek a new trial, with the slate wiped clean, or to accept
the penalty imposed by the inferior court. The State has no such options.
Should it not prevail in the lower court, the case is terminated, where-
as the defendant has the choice of beginning anew. In reality his choices
are to accept the decision of the judge and the sentence imposed in the
inferior court or to reject what in effect is no more than an offer in
settlement of his case and seek the judgment of judge or jury in the
superior court, with sentence to be determined by the full record made
in that court. We cannot say that the Kentucky trial ds novo system, as
such, is unconstitutional or that it presents hazards warranting the re-
straints called for in North Carolina v. Pearce, particularly since such
restraints might, to the detriment of both defendant and State, diminish

the likelihood that inferior courts would impose lenient sentences whose

effect would be to limit the discretion of a superior court judge or jury
if the defendant is retried and found guilty.

Colten's alternative contention is that the Double Jeopardy Clause
prohibits the imposition of an enhanced penalty upon reconviction. The
Pearce Court rejected the same contention in the confext of that case,
395 U.S., at 719-720, 89 S.Ct. at 2077-2078. Colten urges that his
claim is stronger because the Kentucky system forces a defendant to
expose himself to jeopardy as a price for securing a trial that comports
with the Constitution. That was, of course, the situation in Pearce,
where reversal of the first conviction was for constitutional error. The
contention also ignores that a defendant can circumnavigate the inferior
court simply by pleading guilty and erasing immediately thereafter any
consequence which would otherwise follow from tendering the plea.

The judgment of the Kentucky Court of Appeals is affirmed.
Affirmed.

[The dissenting opinion of Justice Marshall is omitted, as is Justice
"Douglas' dissent on other grounds].

100

% U, S, GOVERNMENT PRINTING OFFICE : 1074 O - 539-787 &






